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BEFORE THE BOARD OF REALTY REGULATION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of a rule pertaining 
to unprofessional conduct 

NOTICE OF PROPOSED AMENDMENT 
OF ARM 8.58.419 GROUNDS FOR 
LICENSE DISCIPLINE GENERAL 
PROVISIONS - UNPROFESSIONAL 
CONDUCT 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On April 9, 1997, the Board of Realty Regulation 

proposes to amend the above~stated rule. 
2. The proposed amendment will read as follows: (new 

matter underlined, deleted matter interlined) 

.. 8.58.419 GROUNDS FOR LICENSE DISCIPLINE · GENERAL 
PROVISIONS UNPROFESSIONAL CONPUCT (1) through (3) (af) will 
remain the same. 

(ag) Licensees, when advertising, shall present a true 
picture. Licensees shall not advertise without disclosing the 
licensee's name~ aHd identity as a real estate licensee~. and 
real estate brokerage. Licensees shall disclose their identity 
as a real estate licensee, whenever the licensee negotiates or 
attempts to negotiate the listing, sale, purchaseL ef exchangeL 
rent or lease of real estate. 

(4) will remain the same ... 
Auth: Sec. 37-1-131, 37-1-136, 37-51·102, 37-51-203, 3'1-

51-321, MCA; IMP, Sec. 37-51-102, 37-51-201, 37-51-202, 37-51-
321, 37-51-512, MCA 

3. The rule as proposed would notify the consuming 
public that licensees must disclose the fact that they are 
real estate sales agents when the agents are advert>s>ng 
rental property or selling property. 

4. Interested persons may submit their data, views or 
arguments concerning the proposed amendment in writing to the 
Board of Realty Regulation, 111 N. Jackson, P.O. Box 200513, 
Helena, Montana 59620-0513, or by facsimile to (406) 444·1667, 
to be received no later than 5:00p.m., April 7, 1997. 

MAR Notice No. B-SB-47 5-3/10/97 
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5. If a person who is directly affected by the proposed 
amendment wishes to present his data, views or arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit the request along with any comments he 
has to the Board of Realty Regulation, 111 N. Jackson, P.O. Box 
200513, Helena, Montana 59620-0513, or by facsimile to (406) 
444-1667, to be received no later than 5:00p.m., April 7, 
1997. 

6. If the Board receives requests for a public hearing on 
the proposed amendment from either 10 percent or 25, whichever 
is less, of those persons who are directly affected by the 
proposed amendment, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision or 
from an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date, 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 530 based on the 5300 
licensees in Montana. 

BOARD OF REALTY REGULATION 
JACK K. MOORE, CHAIRMAN 

BY: I / ( t_.. t (., " t 1 {-j 
ANNIE~- BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, February 24, 1997. 

5-3/10/97 MAR Notice No. 8-58-47 
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BEFORE '!'HE DEPARTMENT OF NA'rURAL RESOURCES AND CONSERVATION 
OF 'l'HE STATE OF MONTANA 

In the matter of new rules for 
the aruninistration of the 
Yellowstone Controlled Ground­
water Area 

TO: All Interested Persons. 

NO'l'TCE OF ADOPTION 

1. On January 16, 1997, the Department ot Natural 
Resources and Conservation published a notice of proposed 
adoption of new rules pertaining to application procedures 
for the Yellowstone Controlled Groundwater Area under the 
United States National Park Service-Montana Compact at page 
22, 1997 Montana Administrative Register, Issue number 1. 

2. The Department has adopted new Rule I (36.12.1201), 
Rule II (36.12.1202), Rule III (36.12.1203), Rule IV 
(36.12.1204), Rule V (36.12.1205), Rule VI (36.12.1206), 
Rule VII (36.12.1207), Rule VIII (36.12.1208), Rule X 
136.12.1210), Rule XI (36.12.12111, and Rule XII 
(36.12.1212) as proposed. 

3. The Department has adopted new Rule IX with the 
following changes: 

Rule IX (36 12 1209) PERMIT CONDITIONS (1) All permits 
issued by the department must contain at a minimum the 
following specific conditions: 

(a) same as proposed. 
(b) The deadline to complete this pennit and file a 

Notice of Completion of Permitted Water Development (Form 
No. 617) is December 31. (specify year). tf you cannot 1ueet 
the deadline, file a Form Mo. 669, Application for E:xteusion 
of , irne, aL least 36 days before the above deadline, 
otherwise the permit is void. 

(i) For type "Au oermit applications. the notice ot 
cOmQletion must be filed 60 days after completion of the 
appropriation. If you cannot meet the deadline above. the 
permittee shall contact the Bozeman water resources regional 
office for a new deadline 

(ii) For type "B 11 permit applications. it you cannot 
meet the deadline. the Qermittee shall file a Form No 607. 
Application for Extension of Time. at least 30 days before 
the above deadline. otherwise the permit is void. 

(c)- (g) same as proposed. 
(2) same as proposed. 

4. The Department received one comment as follows: 

COMMENT: Writ ten conunent was received from the reg ion a l 
manager· of the water resources regional ottice in l:lozeman, 
Montana. Rule IX (1) (b) should be amended to clarjfy the 
filing process of a notice ot completion for Type A and Type 
B per·mits. Type A permits are tor groundwater developments 
of 3S gallons per minute or less and 10 acre-teet or less. 
'l'he compact simply requ.ires them lo register with the 

Munt.una AdrnllllStL·at i.vc Heyister· 5-3/]0/97 
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Department tor a permit unlike Type B permits which are 
required to file for a permit according state statutes, 
Tltle HS, chapter 2, part 3. The compact requires Type A 
permits to tile a notice of completion 60 days after 
completion of the well, therefore they are not required to 
file for an extension of lime under state statutes if they 
can not meet the deadline. They notify the Bozeman office 
tor a new deadline date. 

RESPONSE: The Department agrees and has amended the 
Rule lX as above. 

5. No other written comments were received. 

BY: 

Certified to the Secretary of State, February 24, 1997. 

5-3/10/97 Montana 1\dminist rat.ive Register 
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BEFORE THE BOARD OF OIL AND GAS CONSERVATION 
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 

OF THE STATE OF MONTANA 

In the matter of the amendment 
of rule 36.22.1408, pertaining to 
underground injection control 

NOTICE OF 
ANENDMENT 

TO: All Interested Persons 

1. on December 5, 1996, the Board of Oil and Gas con­
servation published notice of the propoaed amendment to rule 
36.22.1408, pertaining to underground injection control finan­
cial responsibility requirements at page 3107 of the 1996 Mon­
tana Administrative Register, issue number 23. 

2. on January 3, 1997, a public hearing was held. One 
comment was received at the public hearing. Written comments 
were received from the u.s. Environmental Protection Agency, 
Region VIII (EPA). Although the EPA comments were received 
after the January 2, 1997, deadline for public comment the Board 
has elected to consider them. 

3. The Board has amended rule 36.22.1408 with the follow­
ing changes: 

36.22.1408 FINANCIAL RESPONSIBILITY (1) The owner or 
operator of any injection well outside the exterior boundaries 
of Indian reservations must comply with the applicable bonding 
requirements of ARM 36.22. 1308 t pre..,ided 1 heve'4'er, t.hat. eueh 
sendin~ requirement-s must. ales apply t.e lands awned er held in 
t.rust. 8y t.he Ynit.ed st.at.es and this sub-chapter. 

Subsections (2) through (5)(b) same as proposed. 
(c) it must be for a term of unli•it.ed durat.ien not less 

than one year. automatically renewable for 'dditional one year 
period!sl. and irrevocable during its term. The bank issuing 
the letter of credit must notify the board. by registered or 
certified mail. not less than 120 days prior to the expiration 
date of the letter of credit it it does not intend to renew the 
.l.n.t.!u: ; 

Subsections (5)(d) through (6) same as proposed. 
AUTH: Sec. 82-11-111, MCA; 
IMP: Sec. 82-11-111, 82-11-121, 82-11-123, 82-11-124, 

82-11-127, and 82-11-137, MCA 

COHMENT: EPA notes that the proposed rule amendment ap­
pears to limit the Board's authority under Rule 36.22.1308 by 
referring only to subsections 36.22.1308(1)(a)(i) and (ii) of 
the rule and thereby restricting the Board's ability to use 
36.22.1308(3) to increase individual bonds on a case-by-case 
basis. 

RESPONSE; The Board agrees. Rule 36.22.1408(1) is amended 
as suggested. 

Mont a1hl i\dminist r·dt ivc H£~qister- ~-l/l0/Y7 
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COMMENT; True Oil Company requested the Board amend rule 
36.22.1408(5) (c) which requires a letter of credit to be issued 
for a "term of unlimited duration". Banking officials that were 
consulted by True indicate that banks generally would not issue 
letters of credit for unlimited terms. True points out that 
both EPA and the Bureau of Land Management accept letters of 
credit as demonstration of financial responsibility, and both 
allow automatically renewable letters of credit of fixed term 
subject to notice by the bank to the regulatory agency if a 
letter is not going to be reviewed. 

RESPONSE; The Board agrees that the proposed amendment may 
severely limit the availability of letters of credit because the 
lack of a fixed term imposes additional risk upon the institu­
tion. The Board believes that it should require notice of 
impending non-renewal sufficiently in advance to allow the 
adequate time for notice and a show cause hearing to be held if 
non-compliance with the financial responsibility rules appears 
imminent. The Board amends rule 36.22.1408(5) (c) as suggested. 

COMMENT; EPA comments that there may be a question of the 
Board's authority to require a demonstration of solvency of the 
bank issuing a letter of credit as stated in proposed subsection 
(6), that some arrangement should be made with the banking 
commission to monitor bank solvency, that rules should be adopt­
ed to provide criteria and format for demonstrating solvency, 
and that rules should be adopted requiring notice of suspicion 
of impairment of the solvency of its letter of credit by the 
injection well operator. 

RESPONSE: The Board does not agree with these suggestions. 
The use of a letter of credit in lieu of a surety bond or cer­
tificate of deposit is permissive. The burden of persuading the 
Board that a letter of credit is an appropriate financial assur­
ance lies with the individual or company asking that its letter 
be accepted. The Board may require supplemental financial 
assurance, further information from the operator, or may reject 
a letter of credit at any time, including after acceptance. The 
Board's statutory charge is to require a "reasonable bond with 
good and sufficient surety •.. " (82-11-123(5), MCA). The rule 
does not constrain the statute; the Board may, as part of its 
public hearing process, impose such other requirements as it 
finds necessary to insure that a letter of credit is "good and 
sufficient". 

BOARD OF OIL & GAS CONSERVATION 

~-~ 
B ·TiiOMASP.RICHMO, ~ 

ADMINISTRATOR 

Certified to the Secretary of State on February 24, 1997. 

5-3/10/97 Montdtld Administr·ative He(jist.cr· 
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BEFORE THE BOARD OF OIL AND GAS CONSERVATION 
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 

OF THE STATE OF MONTANA 

In the matter of the amendment 
of rule 36.22.1423, pertaining to 
injection fees and well classification 

TO: All Interested Persons 

NOTICE OF 
AMENDMGN~' 

1. On January 16, 1997, the Board of Oil and Gas Con­
servation published notice of the proposed amendment to rule 
36.22.1423, pertaining to injection tees and well classification 
at page 32 of the 1997 Montana Administrative Register, issue 
number 1. 

2. No comments or testimony were received. 

3. The Board has amended rule 36.22.1423 as proposed. 

BOARD OF OIL & GAS CONSERVATION 

By: 
-THOMASP:RICHMONDMINISOR 

/ ~) 

Certified to the secretary of state on February 24, 1997. 

Monldtld /\dlllill.ist 1 .:1t ive Heqister S-J/10/'l/ 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment 
of rules 46.12.101, 46.12.102, 
46.12.301, 46.12.302, 
46.12.303, 46.12.304, 
46.12.306, 46.12.307, 
46.12.308, 46.12.407, 
46.12.501, 46.12.502, 
46.12.593, 46.12.1235, 
46.12.1260, 46.12.1705 and 
46.12.1919 pertaining to 
general medicaid provider 
requirements 

TO: All Interested Persons 

NOTICE OF AMENDMENT 
OF RULES 

1. On October 24, 1996, the Department of Public Health 
and Human Services published notice of the proposed amendment of 
rules 46.12.101, 46.12.102, 46.12.301, 46.12.302, 46.12.303, 
46.12.304, 46.12.306, 46.12.307, 46.12.308, 46.12.407, 
46.12.501, 46.12.502, 46.12.593, 46.12.1235, 46.12,1260, 
46.12.1705 and 46.12.1919 pertaining to general medicaid 
provider requirements at page 2724 of the 1996 Montana 
Administrative Register, issue number 20. 

2. The Department has amended rules 46.12.304, 46.12.306, 
46.12.307, 46.12.308, 46.12.407, 46.12.502, 46.12.593, 
46.12.1235, 46.12.1260, 46.12.1705 and 46.12.1919 as proposed. 

3. The Department has amended the following rules as 
proposed with the following changes from the original proposal. 
New language being added is underlined. Language to be deleted 
is interlined. 

46.12.101 MEDICAL ASSISTANCE, PURPOSE (1) Subject to 
applicable state and federal laws, regulations, and rules ana 
policies, the Montana medicaid program pays for covered 
medically necessary services for persons determined eligible by 
the department or its agents. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-6-101, 53-6-131 and 53-6-141, MCA 

46.12.102 MEDICAL ASSISTANCE. DEFINITIONS (l) through (2) 
(a) (v) remain as proposed. 

(b) A service or item is not medically necessary if there 
is another ffiedieally appropriate treaEffiEHE for service or item 
f_Q£ the recipient that is equally safe and effective and 
substantially less costly including, when appropriate, no 
treatment at all. 

(2) (c) through (4) remain as proposed. 

'J-1/lQ/97 Mvntana Adminlst:dlivt.~ H.eqistcr 
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(5) Emergency service means inpatient and outpatient 
hospital services that are necessary on an immediate basis to 
1".-e, ent the death o.- oe.-ietto imf')ai.-ment ef ti'!e health of a 
.-ecipient to treat an emergency medical condition as defined in 
42 CFR 489.24(b}. 

(6) ¥alia ana p.-ope.- claim means a claim completed, 
signee aHa otth .. itted aeeo.-din~ to all applicable .-equi.-cments on 
a clepa.-tffiefit €t!"!"•o•,•ed hillin~ fo.-m ~··ith all .-equi.-ed info.-mation 
supplied, and foz ~hieh no fu.-the.- info.-mation o.- substantiation 
is .-e~:Jtti.-ed fo.- payment Services means services. items and any 
other amounts reimbursable under the Montana medicaid program. 

(7) through (37) remain as proposed. 

AUTH: Sec. 53-2-201 and 53~6-113, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-106, 53-6-107, 

53-6-111, 53-6-113, 53-6-131, 53-6-141 and 
53-6-155, MCA 

46.12.301 PROVIDER PARTICIPATION (1) As a condition of 
participation in the Montana medicaid program all providers must 
comply with all applicable state and federal statutes, rules, 
and regulations and policies, including but not: limited to 
federal regulations and statutes found in Title 42 of the Code 
of Federal Regulations and the United States Code governing the 
medicaid program and all applicable Montana statutes and rules 
governing licensure and certification. 

AUTH: Sec. 53-6-113, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111, ~J-6-113 

and 53-6-141, MCA 

46.12.302 PROVIDER ENROLLMENT AND AGREEMENTS (l) through 
(1) (c) remain as proposed. 

(d) provide information and documentation regarding~ 
lil any sanctions, suspensions, exclusions or civil 

monetary penalties imposed by the medicare Erogram, &..- any state 
medicaid program or other federal program o.- c.-iminal ei'!argeo 
b.-ou~At against the provider o.- f')e.-aona o.- entities aoaoeiatea 
~. a person or entity with an ownershiE or control interest 
in the provider or an agent or managing employee of the 
provider; and 

(iil any criminal charges brought against and any criminal 
convictions of the provider. a person or entity with an 
ownership or control interest in the provider or_an agent or 
managing employee of the provider related to that person's or 
entity's involvement in medicare. medicaid or the 'l'itle XX 
services Erogram; and 

(1) (e) remains as proposed. 
(2) Providers shall provide the department's tiscal agent 

with 30 days advance written notice of any change in the 
provider's name, address, tax identification number, gr-oup 
practice arrangement, business organization or ownership. 

Montuna Adminislrut.ivc Heyistcr 5-J/10/97 
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(a) An enrolled provider is not entitled to change 
retroactively the category of service for which the provider is 
enrolled. but must enroll prospectively in the new program 
category. The change in service category will be effective only 
upon approval of a completed enrollment application for the new 
service category and on or after the effective date of all 
required licenses and certifications. The change will apply 
only to services provided on or after the effective date of the 
enrollment change. 

(3) Aft Except as provided in (2) (a). an approved 
enrollment is effective on the later of: 

(3) (a) through (5) (a) remain as proposed. 
( 6) Providers shall not discriminate illegally in the 

provision of service to eligible medicaid recipients or in 
employment of persons on the grounds of race, creed, religion, 
color, sex, national origin, political ideas, marital status, 
age or disability. Providers shall comply with the Civil Rights 
Act of 1964 (42 USC 2000d, et seq.), The Age Discrimination Act 
of 1975 (42 usc 6101, et seq.), The Americans With Disabilities 
Act. of 1990 (42 USC 12101, et seq.), section 504 of the 
Rehabilitation Act of 1973 (29 USC 794), and the applicable 
provisions of Title 49, MCA, as amended, and all regulationsT 
and rules aHci policies implementing the statutes. 

AUTII: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111, 53-6-113, 

53-6-131 and 53-6-141, MCA 

46.12.303 BILLING. REIMBURSEMENT, CLAIMS PROCESSING. AND 
PAYMENT (1) through (2) (d) remain as proposed. 

(3) Claims must be submitted in accordance with this rule 
to be valid. In processing claims, the department or its agent 
may deny payment of or pend a claim upon determining that a 
basis exists for denial of payment or pending the claimT~ aAd-He 
No further review or processing of ~ a denied claim is 
required until resubmission of the claim by the provider. The 
department or its agent is not required to list or identify all 
possible grounds for denial or pending of the claim. The fact 
that a particular basis for denial or pending of a claim for a 
service or item was not identified on an earlier statement of 
remittance or other similar statement does not preclude denial 
or pending of the claim on that basis on a later submission of 
the claim. 

(4) chrough (9) remain as proposed. 
(10) The department is entitled to recover from the 

provider and che provider is obligated co repay to the 
department all medicaid payments made to which the provider was 
not entitled under applicable state and federal laws, 
regulationsT and rules or policies. At the option of the 
department, recoveries may be accomplished by a direct payment 
to the department or by automatic deductions from future 
payments due the provider. Notice of overpayment must be made 

5-3/l0/97 Monlana Administrative Register 
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in accordance with ARM 46.12.407. 
(10) (a) and (10) (b) remain as proposed. 
(11) Providers are required to accept, as payment in full, 

the amount paid by the Montana medicaid program for a service e£ 
~ provided to an eligible medicaid recipient in accordance 
with the rules of the department. Providers shall not seek any 
payment in addition to or in lieu of the amount paid by the 
Montana medicaid program from a recipient or his representative, 
except as provided in these rules. A provider may bill a 
recipient for the co-payments specified in ARM 46.12.204 and ARM 
46.17.121 and may bill certain recipients for amounts above the 
medicare deductibles and coinsurance as allowed in ARM 
46.17.119. 

(a} A provider may bill a recipient for non-covered 
services if the provider has informed the recipient in advance 
of providing the services that medicaid will not cover the 
services and that the recipient will be required to pay 
privately for the services, and if the recipient has agreed to 
pay privately for the services. For purposes of (11) (a), non­
covered services are services that may not be ee • et:·ea reimbursed 
for the particular recipient by the Montana medicaid program 
under any circumstances~ and covered services are services that 
may be reimbursed by the Montana medicaid program for the 
particular recipient if all applicable requirements, including 
medical necessity. are met. 

(b) Except as provided in this rule, a provider may not 
bill a recipient after medicaid has denied payment for covered 
services because the services are not medically necessary for 
the recipient. 

(i) A provider may bill a recipient ~ for covered but 
medically unnecessary services, including services for which 
medicaid has denied payment for lack of medical necessity~ if 
the provider specifically informed the recipient in advance ot 
providing the services that the services are not considered 
medically necessary under medicaid criteria, that medicaid will 
not pay for the services and that the recipient will be required 
to pay privately for the services, and the recipient has agreed 
to pay privately for the services. The agreement to pay 
privately must be based upon definite and specific information 
given by the provider to the recipient indicating that the 
service will not be paid by medicaid. The provider may not bill 
the recipient under this exception when the provider has 
informed the recipient only that medicaid may not pay or where 
the agreement is contained in a form that the provider routinely 
requires recipients to sign. 

( i i) An ambulance service provider may bill a recipient 
after medicaid has denied payment for lack of medical necessity. 

(ll) (c) through (12) (b) remain as proposed. 

AlJTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP : Sec . 53 2- 2 0 l , 53 · 6- 1 01 , S 3- 6- 111, S 3 - 6- 1 1 ] , 

~3-6-131 and 53-6-141, MCA 

MOIJt.)lld 1\dminisLr(J.tive H.ef..Jist.cc 5-J/l U/97 
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46.12.501 SERVICES PROVIDED (1) through (1) (y) remain as 
proposed. 

(z) resiaeRtial tFeatffieRt inpatient psychiatric services; 
(1) (aa) through (3) (b) (ii) remain as proposed. 

AUTH: 
IMP: 

Sec. 53-2~201 and 53~6-113, MCA 
Sec. 53-2-201. 53-6-101, 53-6-103, 53-6-111, 
53-6-113, 53-6-131 and 53-6-141, MCA 

4. The Department has thoroughly considered all 
commentary received. The comments received and the department's 
response to each follow: 

COMMENT #1: In the definition of "medically necessary" in ARM 
46.12.102(2) (b), the department should retain the language that 
provides that alternative treatments must be "egually safe and 
effective." The proposed language would permit the department 
to decide that a service or item is not medically necessary if 
there is another treatment that is less safe and effective. 
Deletion of the word "equally" is inconsistent with other 
department policies and effectively destroys the impact of the 
entire sentence. For example, in the department's residential 
treatment services manual it provides that less restrictive 
settings will be appropriate if it appears that the recipient's 
psychiatric condition could be treated with equal or greater 
safety and therapeutic benefit in a less restrictive setting. 
The department should retain the standard of equal or greater 
safety and effectiveness. Section 53-6-101(8), MCA states that 
the services provided under the medicaid program may only be 
those that are medically necessary and that are the most 
efficient and cost effective. The proposed standard falls 
short of this statutory requirement. 

Also, the department should retain the language that provides 
that alternative treatments must be "substantially less costly". 
The proposed language would permit the department to decide that 
a service or item is not medically necessary if there is another 
treatment that is less costly even if the difference is very 
minimal. It appears that the proposed language could be used to 
supersede level of care determinations for long term care 
recipients, e.g., denying a nursing home claim because a lower 
cost level of care is available or denying a waiver or home 
service because a nursing home placement would be more 
economical. The words "equally" and "substantially" are 
appropriate qualifying terms that should be retained. 

RESPONSE: Although the department disagrees that the proposed 
language falls short of any statutory standard, the department 
will retain the terms "equally" and "substantially" in the final 
rule language. 
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COMMENT #2: In ARM 46.12.102(2)(b), the addition of the term 
"medically appropriate treatment" is undefined and increases the 
burden on providers and the department to prove what is or is 
not medically necessary. 

RESPONSE: The department will replace 
medically appropriate treatment• with 
service or item." 

the phrase 
the phrase 

\'another 
"another 

COMMENT #3: In ARM 46.12.102(2) (a) the department deletes the 
word "or• from the list of circumstances under which a service 
might be considered medically necessary. Does the department 
intend to require that all of the listed circumstances be 
present for the service to be medically necessary? Any one of 
the listed circumstances should be sufficient. 

RESPONSE: In the current rule, the word "or• is unnecessarily 
repeated after each listed circumstance. The proposal retains 
the word "or" before the last item in the list, indicating that 
only one of the listed circumstances need be present to meet the 
requirement in ARM 46.12.102 (2) (a). 

COMMENT #4: In ARM 46.12.102 (2) (b), the department should 
provide that an alternative treatment must be reasonably 
available to the recipient when considering whether a service is 
medically necessary. An alternative treatment should not lead 
to denial of coverage where the alternative service either does 
not exist or is not reasonably available to the recipient. For 
example, an ambulance might be the only available medically 
appropriate transportation for a person in a particular region, 
even though a community van with specialized equipment and 
trained attendants would be medically appropriate if it was 
available in the region. 

RESPONSE: The service or item provided must itself be medically 
necessary. The lack of appropriate alternatives does not make 
a higher level of service or a costlier service medically 
necessary. 

COMMENT #5: In ARM 46.12.102(5) the department proposes to 
amend the definition of "emergency service." This definition 
should not be adopted for inpatient and outpatient hospital 
care. The department should reference federal regulations at 42 
CFR 489.24(b) that define emergency medical conditions. The 
proposed rule differs substantially from the federal regulation 
and the department has not explained why a different definition 
is necessary. Regardless of what definition is adopted, 
hospitals are r·equired to comply with the federal regulation. 

1\ESPONSE: 
specifies 
emergency 

42 CFR 489.24 (b) is a medicare regulat:ion t:hat 
the responsibilities of medicare providers in 

cases. The department agrees that the medicare 
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definition is appropriate for purposes of this rule, 
department will revise the rule to refer to the 
definition. 

and the 
medicare 

COMMENT #6: The changes proposed to ARM 46. 12. 102 ( 6) are 
"internally redundant." If the department wants this language to 
be consistent with the billing requirements of ARM 46.12.303, 
then it ought to repeat the same definition here or simply refer 
to the other rule section. 

RESPONSE: Because the language of current ARM 46.12.303(9) is 
being deleted, the definition of "valid and proper claim" in ARM 
46.12.102(6) is unnecessary and will be deleted altogether. 

COMMENT #7: In several places in the rules, the term "services" 
is used and in other places the phrase "services and items" is 
used. Is this difference intentional and if so, what is the 
significance? 

RESPONSE: The difference is not intended to be significant. 
The term services is sometimes used to include all services, 
items and other amounts payable under the program. A definition 
of the terms "services" will be added to ARM 46.12.102 to 
indicate that the term includes services, items and any other 
amounts reimbursable under the program. 

COMMENT #8: In ARM 46.12.101, 46.12.301, 46.12.302 and 
46.12.303(10) the department proposes to require that providers 
comply with all applicable state and federal policies. The word 
policies should be deleted. Providers must comply with state 
and federal laws and regulations, but policies do not have the 
force and effect of law. Statutes, rules and regulations are 
published and known sources. Policies are subject to change 
without notice, without publication and without comment from 
interested and affected parties. If the department wants to 
enforce a policy it must adopt the policy as a rule under the 
Administrative Procedure Act, which allows those affected by 
the proposed rule notice an opportunity to comment before the 
policy is adopted. 

RESPONSE: The department will delete the noted references to 
policies. However, department policies often are a statement of 
the department's interpretation of applicable state or federal 
laws, regulations or rules. As such, a department policy may be 
binding as a reasonable interpretation of the law. The 
department expects providers to comply with department policies 
of which they have been informed, e.g., provider manuals. Also, 
federal policies may be legally binding without being adopted 
formally as a regulation. 

COMMENT .J!j: ln ARM 46.12. 302 (1) (d), the provision concerning 
notice of criminal charges is too broad. We understand the need 
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to know about criminal charges related to medicaid, but notice 
of criminal charges regarding other matters is too broad. This 
is particularly true when one considers the fact that the 
criminal charges the department wants to know about are not only 
those brought against the provider, but also against persons or 
entities associated with the provider. If a child care worker 
were to be charged with unlawful possession of alcohol at a 
Halloween party, this provision would require that the charge be 
reported to the department. 

RESPONSE: The proposed rule language regarding criminal 
convictions is based upon 42 CFR 455.106, which requires 
providers to disclose to the medicaid agency certain information 
regarding criminal convictions. The federal regulation requires 
disclosure of the identity of any person who (1) has an 
ownership or control interest in the provider or is an agent or 
managing employee of the provider, and (2) has been convicted of 
a criminal offense related to that person's involvement in any 
program under medicare, medicaid or the Title XX services 
program since the inception of those programs. The department's 
proposed rule is broader than the requirements of the federal 
regulation. The department will revise the language of the rule 
to require disclosure only with respect to the provider, a 
person or entity with a control or ownership interest in the 
provider or an agent or managing employee of the provider, and 
to require disclosure only when the criminal matter was related 
to the person's or entity's involvement in medicar·e, medicaid or 
the Title XX services program. 

COMMENT J!l.Q: Are providers permitted to retroactively change 
the category of services for which they are enrolled? For 
example, a clinic enrolls in medicaid as a physician services 
provider, and bills and receives medicaid payment under the 
physician services program. The clinic later determines that it 
would have been more advantageous to have been reimbursed for 
the same services as a federally qualified health center (FQHC) . 
Can the clinic change its enrollment category and retroactively 
adjust the claims to receive the higher FQHC reimbursement? 

RESPONSE: No. The provider must enroll in the desired new 
category of service. The enrollment change will be effective 
only for services provided after the change in service calegory 
is approved. Language has been added to ARM 46.12.302 to 
clarify this point. 

COMMENT 1111: The proposed language in ARM 46.12.303(3) will 
make processing of claims too difficult. The provider's claim 
could be denied because the provider fails to dot an "i" and 
then upon resubmission denied because the provider failed to 
cro.ss a 11 t". This process could go on and on 1 adversely 
lmpacting the pr·ovider'::; cash flow. We would like to meet wiLh 
che department to try to come up with some equitable middle 
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ground on this issue. 

RESPONSE: Under the new claims processing system expected to 
begin operation in the summer of 1997, statements of remittance 
will inform providers of multiple reasons for claim denial but 
will not necessarily list all possible reasons, especially where 
there are a large number of reasons. The department will adopt 
the rule as proposed (subject to the response to Comment #12 
below). Moreover, the department is always willing to provide 
assistance to providers experiencing difficulty with the claim 
submission process. 

COMMENT #12: The proposed language in ARM 46.12.303(3) 
regarding pended claims does not make sense. If a claim is 
denied, then the provider is required to follow up and resubmit 
the claim. But if a claim is pended, that means that Consultec 
is unsure of some aspect of the claim and that the provider must 
wait to see what action Consultec takes on the claim. The 
provider cannot resubmit the claim or both the original and the 
resubmitted claim will be denied as duplicates. The department 
cannot treat denied and pended claims the same in this respect 
or the claims processing system will be a mess. The rule should 
be revised to address properly the difference between pended and 
denied claims. 

RESPONSE: The department agrees that the proposed rule language 
regarding no further review or processing of a claim until 
resubmission by the provider should apply only to denied claims 
and not to pended claims. The department will revise the rule 
language accordingly. 

COMMENT #13: In ARM 46.12.303(9) language is being deleted that 
requires the department to pay 90\' of all valid and proper 
claims within 30 days after receipt. Why is this language being 
deleted? Does this mean the department will no longer meet this 
requirement? If not, what standard does the department intend 
to meet? Federal regulations previously required the state to 
meet this standard to qualify for federal matching payments. 
Has this standard been removed or relaxed? What assurances do 
providers have that claims will not be delayed for payment? 
What recourse will providers have if payment of clean claims is 
delayed? The department consistently and without exception 
requires providers to submit claims within certain time frames, 
but now proposes that it be permitted to pay claims within any 
time without limitation. This is unfair and illegal. Federal 
statute at 42 u.s.c. 1396a(a)(37), as implemented by 42 CPR 
44 7. 4 5, requires the department to meet this standard. The 
department cannot delete this provision because it is a feder~l 
law. 

RESPONSE: This change in the rule language will not result in 
any change in the claims processing system or the time within 
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which valid and proper claims are paid. The department must 
meet the federal claims processing standards as specified in the 
federal statute and regulations, and removal of this language 
from the administrative rule does not change the federal 
requirements. The department has not proposed and has no 
intention of proposing that it "be permitted to pay claims 
within any time, without limitation" as the comment has 
suggested. The deleted language merely restates the 
requirements of the federal regulation at 42 CFR 447.45. The 
department disagrees that the law prohibits it from deleting 
this language from the administrative rules. These requirements 
remain in federal regulations and it is unnecessary to restate 
the requirements in the administrative rules. The federal 
regulation does not establish a standard to which a provider may 
hold the department with respect to payment of any one 
particular claim, but rather states the standards to which the 
federal government may hold the state medicaid agency with 
respect to timeliness of claims payment in the aggregate. The 
department will be required by federal regulations to meet these 
requirements whether or not restated in the administrative 
rules. The department will delete the language as proposed. 

COMMENT 1114: In ARM 46.12. 303 (11) (b) language is being deleted 
stating that a provider may bill a recipient for services not 
covered by the medicaid program. The department has provided no 
explanation as to why this language is being deleted. A 
provider may bill a recipient for services that are not covered 
by the medicaid program. This language should remain part of 
the rule. In light of the new language proposed in ARM 
46.12.303(11)(a) and (b), this is an unnecessary and unfair 
intrusion on the right of a provider to manage and operate their 
business. The department would be better served by identifying 
or defining what is or is not a service covered by the medicaid 
program so there would be no question as to what may be billed 
separately by the provider. 

RESPONSE: The language deleted in ARM 46.12. 303 ( 11) (b) is being 
replaced by the new language in ARM 46.12.303 (11) (a), which more 
specifically addresses the same subject. The department has 
retained the rule but has added a requirement that the provider 
obtain the medicaid recipient's informed payment agreement prior 
r.o service delivery. The proposed rule in fact does define 
"non~covered services" and the department is adding a definition 
of "covered services" in the final rule. The department 
disagrees that the rule is unnecessary or unfair. The 
department believes that. patients presenting themselves as 
medicaid recipients generally expect that services will be paid 
for by medicaid, and that the provider is in a better position 
than the recipient to identify what services will not be 
covered. The department believes that requirement of an advance 
discussion of medicaid non~coverage is the most effective and 
least intrusive means to assure that recipients understand their 
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responsibilities and have an opportunity to decline services for 
which they cannot or do not wish to pay privately. 

COMMENT #15: In ARM 46.12.303(11) (a) and (b), the proposed new 
restrictions on actions of providers are impossible to comply 
with and will put providers in an impossible situation. 
Subsection (11) (a) states that a provider may bill a recipient 
for non-covered services if the provider has informed the 
recipient in advance of providing the service that medicaid will 
not cover the service and that the recipient will be required to 
pay privately for the services. In (11) (b) (i) the rule 
impermissibly limits a provider's ability to bill for services 
that have been decertified by providing that a provider may bill 
a recipient after medicaid has denied payment for lack of 
medical necessity if the provider specifically informed the 
recipient in advance of providing the services that the services 
are not medically necessary under medicaid criteria, that 
medicaid will not pay for the services and that the recipient 
will be required to pay privately for the services. This 
language together with the new language at ARM 46.12.306(3) 
would put the provider in the position of never being able to 
bill a recipient or responsible party for services provided when 
medicaid determines retroactively that services are not 
medically necessary and recovers a previous payment. Also, 
there are situations where services may not be certified in 
advance but have not been decertified prior to provision of the 
service. The decertification may come long after the service is 
provided. The provider in some cases will know and understand 
what services the department considers medically unnecessary. 
But providers cannot know all circumstances where the department 
might approve or deny services. This is especially true for 
residential treatment for emotionally disturbed youth and other 
psychiatric services. These rules put too burdensome a weight 
on provider shoulders and may actually encourage noncompliance 
with the rules simply because of financial necessities. If the 
department insists on imposing such restrictions on providers, 
then it must make exceptions for those occasions when the 
department does not timely decertify or if it retroactively 
decertifies. The department should allow a provider to work 
with a patient to determine that, if the department refuses 
coverage the provider will continue to serve the patient under 
an alternative plan. To do otherwise creates a barrier to 
access. for recipients and makes providers less willing to 
participate in medicaid. 

RESPONSE: The department disagrees with the comment. The rule 
is about who is in the best position to make medical judgments 
and who is responsible between the provider and the recipient if 
the judgment is incorrect. Medical necessity is a medical 
question and one that providers are required by the rules to 
address. It is not a judgment that recipients generally are 
qualified to make, especially in cases involving psychiatric 

5-3/l 0/97 Nontana Administrative Reyister 



-485-

treatment such as residential treatment services. Recipients 
typically rely upon providers to advise them of what is needed 
and assume that medicaid will pay unless informed otherwise. 

The department does not routinely recover payments retroactively 
on medical necessity grounds. This would occur primarily in 
cases where the provider failed to disclose all information at 
its disposal. Residential treatment certification decisions are 
normally communicated to the provider prior to delivery of the 
services or within a few days of the beginning of the proposed 
certification period. The rule would have a very minimal 
financial impact as long as providers inform the recipient and 
discuss payment as soon as possible after a denial of 
certification. The medical necessity requirement is an 
established requirement of which providers are aware, and for a 
variety of reasons it is not always possible to determine 
medical necessity or inform providers of a certification 
decision prior to the commencement of service delivery. In any 
event, the department believes that it is the provider rather 
than the recipient who should bear the risk of any such post­
service denial, because the provider is the party in a position 
to make a judgment about the medical necessity of the services 
and recipients generally rely upon providers' judgments. 

The proposed rule encourages rather than prohibits provider 
efforts to work with patients to clarify payment arrangements 
prior to service delivery. The department will consider any 
noncompliance with the rule and may impose sanctions upon 
providers that fail to comply for "financial" or other reasons. 
The department does not believe that the rule is an 
impermissible limit on provider billing, but rather believes 
that these rules merely state what the federal law already 
requires. 

COMMENT #16: We understand what the department is trying to 
accomplish in the first sentence of ARM 46.12.303(11) (b) (i), but 
the provider should be required to inform the recipient that the 
department • s agent has determined the service not medically 
necessary, rather than being required to inform the recipient 
that the services are not medically necessary under medicaid 
criteria. The review agent's determinations are often 
challenged and often prove to be incorrect. 

RESPONSE: The department will revise the rule language to allow 
the provider to inform the recipient that services are not 
considered medically necessary under medicaid criteria. The 
provider is free to explain to the recipient who it is that has 
made this judgment, and even that the provider disagrees with 
the judgment. The provider also may explain that an appeal is 
available and may explain the appeal process, as long as the 
provider does not induce a private pay agreement with explicit 
or implied assurances that the determination will be reversed. 
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The goal is to assure that the recipient understands that they 
are incurring a real and definite obligation, rather than a 
remote or unlikely possibility that they may have to pay. 

COMMENT Ul7: We do not understand what the department means by 
the second sentence of ARM 46.12. 303 ( 11) (b) ( i) when it states 
that the agreement to pay privately "must be based upon definite 
and specific information given by the provider to the recipient 
indicating that the services will not be paid by Medicaid." The 
information required to be provided under the first sentence of 
(ll) (b) (i) is sufficient and the second sentence is superfluous 
and should be deleted. 

The same comment applies to the third sentence of (11) (b) (i), 
which states that the provider must do more than inform the 
recipient only that medicaid may not pay and which also 
prohibits the use of agreements which are "contained in a form 
that the provider routinely requires recipients to sign." This 
requirement is superfluous. The first sentence requires that 
the recipient be informed of three things. After being so 
informed, the agreement the recipient will be required to sign 
will probably be contained in a form the provider routinely 
requires recipients to sign under such circumstances. At the 
time this action is taking place, the provider will know very 
little about the decertification, and in some cases the services 
are provided before the provider even knows about the 
decertification. The provider should be required to advise the 
recipient what the review agent has said, that medicaid will not 
pay for the services, and that the recipient will be required to 
pay privately for the services. The recipient will then have to 
agree to pay privately for the services. Otherwise, discharge 
will have to occur. 

RESPONSE: The point of the rule is that the provider cannot 
obtain the recipient's informed agreement to pay by the use of 
contingency language in standard agreements that all patients 
sign, such as an admission form routinely required of all 
patients, that is signed before anyone knows that coverage will 
be denied. The agreement to pay privately must be an informed 
agreement, which means it must be one that is made after the 
recipient is informed that medicaid will not pay or has refused 
certification or payment for the service. This situation cannot 
be covered by a clause that requires the recipient to pay if 
medicaid does not, when in fact the recipient's expectation is 
that medicaid will pay. The rule does not prohibit the provider 
from using a standard agreement form to document the recipient's 
informed agreement to pay after the recipient has been informed 
that medicaid will not pay. Please see also the response to 
Comment 1113. 

COMMENT U18: In ARM 46.12.303(11) the department has deleted 
(11) (b), which ,;tates that "a provider may bill a recipient for 
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services not covered by the medicaid program." In its place has 
been substituted a provision that non-covered services may be 
billed if the recipient has been informed in advance that 
medicaid will not pay for it and the recipient agrees to pay for 
it. The proposed rule states that •non-covered services are 
services that may not be covered for the recipient by the 
Montana medicaid program under any circumstances." This 
provision should be changed to clarify that there may be 
instances where medicaid would pay for a given service "under 
certain circumstances" but if those circumstances do not exist 
with respect to a given recipient the service is non-covered and 
may be billed. For example, long term care facilities may bill 
a medicaid resident's family for the payment differential for a 
private room that is not medically necessary, even though 
medicaid would in fact cover the room if it were medically 
necessary. Another example would be "bed holds" which are 
covered by medicaid under certain circumstances but not covered 
under other circumstances. 

With respect to long term care facilities, the department should 
clarify that facilities that comply with federal laws and 
regulations addressing what services may and may not be billed 
separately to nursing home residents and what the notice 
requirements are, meet the requirements of these state rules. 

RESPONSE: The service examples described in the comment are 
covered services under the medicaid program. That is, they are 
services that are reimbursable by medicaid if medically 
necessary and all applicable requirements are met. The proposed 
rule permits the facility to bill the resident for these 
services, but requires simply that the provider obtain the 
recipient's informed payment agreement in advance of providing 
the service. The department believes that this is essentially 
the same requirement that must be met by nursing facilities 
under 42 CFR 483.10(c) (8) and 489.32. The department does not 
believe that this rule substantially changes the requirement 
nursing facilities must meet under federal law. 

COMMENT #19: At ARM 46.12.303(11) (a) the department states that 
a provider may bill a recipient for non-covered services only if 
the provider notifies the recipient before the t~ervice is 
provided and the recipient agrees to pay. This refers to the 
services identified at ARM 46.12.502 and the rule should refer 
to that provision for clarity. 

RESPONSE: The list in ARM 46.12.502 is not a list of the 
services that are "non-covered" within the meaning of this rule. 
Non-covered services would include the services listed in ARM 
46.12.502 for some recipients. However, some of the services 
listed in ARM 46.12.502 may be covered services for surne 
recipients, e.g., for recipients under age 21 according to the 
rules of the Early and Periodic Screening,_ Diagnosis and 
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Treatment Program (EPSDT) . Some of the services described in 
the EPSDT rules are covered for EPSDT recipients but would be 
non-covered for recipients over age 21. Also, some of the 
services listed in ARM 46.12.501 are non-covered services for 
certain FAIM project recipients. The department will not insert 
a reference to ARM 46.12.502. 

COMMENT #20: The department should amend ARM 46.12.303(11) to 
provide that it applies only in circumstances where the 
recipient has shown their medicaid identification card to the 
provider. For years, the department has advised providers that 
a patient is considered private pay until the patient shows the 
medicaid identification card to the provider. 

RESPONSE: The department does not believe the suggested change 
would be approp1·iate. The department cannot say that the 
provider would not know or should not inquire regarding the 
payment source prior to delivery of services. The department 
notes that (11) (c) leaves open the possibility of the provider 
billing the recipient as a private pay patient if the provider 
is not informed of medicaid eligibility. Also, this language 
applies to medicaid recipients and assumes that the provider 
knows of the patient's medicaid eligibility. 

COMMENT ll2l: Managed care organizations and HMOs are beginning 
to enroll considerable numbers of medicaid eligible persons. 
The department should state whether or not ARM 46.12. 303 (11) 
applies to a person enrolled in a managed care program, 
including Passport to Health, HMO or the mental health managed 
care plan. 

RESPONSE: Under ARM 46.12.4815, HMOS are subject to the payment 
in full but not the billing requirements of ARM 46.12.303. The 
proposed rules for the mental health managed care plan provide 
that the payment in full provisions of ARM 46.12.303 apply. 
The payment in full provisions of ARM 46.12.303 also apply to 
Passport recipients. 

COMMENT 1122: The department should also explain how ARM 
46.12.303(11) is applied to persons who have private insurance 
or are covered by medicare. Medicare, for example, requires a 
written statement of non-coverage in cases where medicare won't 
cover services or may not cover services. The department's 
policy is in conflict with medicare rules ~nd may interfere with 
a third party payer's prior authorization requirements. 

RESPONSE: The comment does not explain how the rules are in 
conflict or interfere with medicare rules or third party payer 
prior authorization requirements. The department is not aware 
of any such conflicts. The department will consider any 
specific conflicts that the commentor brings to the department's 
attention, but finds no reason to revise the rule now based upon 
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the comment. 

COMMENT Jl23: ARM 46.12. 303 (9) and (10) clarify that the 
department is entitled to recover any payment to which a 
provider was not entitled, regardless of whose mistake or 
oversight caused the overpayment and regardless of when the 
overpayment is discovered. This is in keeping with 53-6-111, 
MCA, which authorizes the department to adopt rules regarding 
overpayments. The department should include in this rule a time 
limit during which such overpayments can be determined and 
collected. We leave to the department's discretion what would 
be an appropriate time limit to assure that the department has 
ample time to complete its normal auditing or review procedures 
with respect to such claims. An exception to any limit could be 
provided for recovery of overpayments received due to provider 
fraud or abuse. 

RESPONSE: The department will not adopt a time 1 imit for 
recovery of overpayments. Overpayments may be discovered 
through a variety of circumstances, ranging from routine review 
or audit procedures to information provided fortuitously by a 
person with inside information. Also, the issues involved in 
determining an overpayment may range from relatively simple to 
extremely complex. The department will not adopt a limit on its 
ability to recover overpayments beyond any limits that may 
already be provided under existing law. 

COMMENT #24: ARM 46.12.306(3) provides that medical necessity 
may be reviewed at any time before or after payment and that the 
department may deny payment or recover payment even for services 
that the department has prior reviewed, screened or authorized. 
This may be longstanding department policy, but it is 
inappropriate for the department to retroactively review medical 
necessity on advance or initial screening authorizations. In 
these circumstances, the department or its third party review 
agent should have in hand a complete record of information and 
supporting documentation as of the particular date. If not, 
then no prior authorization should be given. Providers who 
follow the procedures and have services approved or authorized 
should be able to rely on such authorization. Nursing facility 
rules provide specific procedures for prior authorization of 
payment for bed hold days for hospitalization or therapeutic 
home visits. Providers who follow the procedures and have these 
bed holds authorized in fact go ahead and hold the bed based 
upon the department's authorization. This provision should be 
clarified to provide that payment for prior approved or 
authorized services will not be denied or recovered unless the 
department has evidence that the provider failed to provide 
pertinent information available at the time of the approval or 
authorization. Otherwise, providers will be penalized by this 
rule. The penalty should lie with the department or, more 
specifically, with the third party reviewer if an error has been 
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made on their part in authorizing services. Also, there must be 
some point of finality under federal medicaid regulations which 
should be recognized in the department's regulations. 

RESPONSE: The department will not adopt a rule that constrains 
its ability to review the medical necessity of services or to 
recover medicaid payments a provider was not entitled to 
receive. The department does not routinely re-review the 
medical necessity of services that the department previously 
reviewed, screened or authorized. The department has no plans 
to increase such re-review. In some cases, the department or 
its review agent may have made an initial review based upon a 
complete record. But in many cases, the department or its 
review agent rely upon the provider to submit appropriate 
supporting documentation and information. The alternative, 
submission of the entire record in every case, would be 
extremely burdensome and in general unnecessary. Providers that 
submit documentation and information in the initial review that 
fairly and accurately portrays the recipient's condition need 
not be concerned about a later review. The department does not 
agree that this rule will penalize providers. Rather, the rule 
will permit payment denial or recovery in cases where medical 
necessity requirements are not met. 

COMMENT #25: The department proposes to delete language from 
k~ 46.12.307(1) and (2) which assures the right of providers to 
exercise professional judgment and management of their business 
affairs. Why is this language deleted from the rules? Medicaid 
cannot interfere with a provider• s independent professional 
judgment in rendering services to a medicaid recipient and 
providers certainly can manage their business affairs as they 
deem proper. Deleting these provisions implies that these 
provisions are no longer true. These rights are provided for by 
statute in 53-6-104, MCA. The department is obligated to draft 
rules implementing the medicaid statutes. In doing so, it 
should explain those statutes that are of importance to 
providers and that clearly fall within the subject of provider 
rights. These subsections further explain provider rights under 
the medicaid program and should be retained. 

RESPONSE: The deleted language adds little, if anything, to the 
language of 53-6-104, MCA. The deleted language does not 
establish any specific rules, guidelines or standards, and 
merely states that providers may exercise professional judgment 
and may manage their business within the conditions and 
limitations imposed by the administrative rules. The rule 
could be read inaccurately by some to suggest that actions taken 
by the department in accordance with the rules are somehow a 
prohibited interference with a provider's professional judgement 
or business management. The department believes that the 
provisions of 53-6-104, MCA are implemented and interpreted in 
great detail in the specific provisions of ARM Title 46, chapter 
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12. The language of current ARM 46.12.307(1) and (2) is 
unnecessary and will be deleted. 

COMMENT #26: The proposed change to ARM 46.12. 307 provides that 
providers do not have a right to notice of actions affecting 
recipients, including eligibility determinations. This rule as 
it relates to a provider's right to be notified of an adverse 
department determination relative to a recipient's source of 
funding for previously certified services is illogical. If the 
provider has a right under this rule to a hearing for such 
circumstances, then the department should grant the provider a 
right to notification of such adverse determination. Also, 
while the rule may make sense for some providers, it does not 
make sense for nursing facility residents. In some instances, 
because of their condition, nursing facility residents receive 
important information, including eligibility determinations, and 
do nothing about it. This is a problem for both the resident 
and the facility. Nursing facilities should be entitled to 
notice of medicaid eligibility determinations with respect to 
individuals who are residents in a facility. 

Subsection (3) denies providers their constitutional due process 
rights. Providers have the right to appeal decisions concerning 
an adverse action concerning the recipient's rights or 
entitlements under the program. If a provider has the right to 
appeal on behalf of a recipient, it must also be entitled to 
notice. Without notice, a provider has no way of implementing 
its appeal rights. In fact a provider's failure to timely 
appeal an adverse action may eliminate any appeal rights it may 
have had. If it has appeal rights, and it has time limitations 
as to when it may appeal, then it must be entitled to notice or 
else it is an unconstitutional deprivation of its rights to due 
process. 

RESPONSE: The changes to ARM 46.12. 307 regarding provider 
hearing and notice rights clarify rather than change the current 
rules. A provider has had and will continue under the new rules 
to have a right to appeal in its own right an adverse department 
action taken against the provider. A provider also has had and 
will continue under the new rules to have a right to appeal, as 
a representative of the recipient and in some cases as a real 
party in interest, an adverse action taken against a recipient. 
Providers are entitled to be notified, as provided in the 
applicable rules, of actions taken against the provider. For 
example, if a provider makes a prior authorization request or 
submits a claim for payment, notice of action on the request or 
claim will be made directly to the provider. If a recipient 
submits an application for eligibility, notice of the 
eligibility determination will be made directly to the recipient 
or the recipient's designated representative. The depai't.ment is 
not required to investigat:e and identify the provider or various 
providers that may be providing services to the recipient or to 
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notify the providers of the eligibility determination. This 
does not mean that the department will refuse to provide 
information to a provider that inquires. The department 
maintains several systems designed to allow providers to inquire 
regarding the eligibility status of particular patients. 
Providers may learn of a determination by inquiring 
independently or from the patient, and may appeal according to 
applicable laws and rules from a determination adverse to the 
recipient. 

The department disagrees with the argument that a provider has 
a due process right to notice of adverse actions taken against 
recipients. Providers are responsible to inquire as to the 
recipient's eligibility status. Other types of adverse 
determinations affecting recipients often will also affect the 
provider in a way that gives rise to an independent right of the 
provider to notice and appeal. For example, a provider is 
notified directly of denial of certification for continued stay 
in a residential treatment facility and is entitled to appeal 
that determination. However, the notice and appeal rights of 
the provider and the recipient are not automatically synonymous. 

COMMENT #27: Also, this rule purports to remove any right a 
provider previously had to appeal an adverse action on behalf of 
a recipient except for eligibility issues. This rule is clearly 
inconsistent with ARM 46.12.509A which gives providers the right 
to appeal medicaid decertifications for residential treatment 
services. The rule should remain as written and a provider 
should have the right to appeal any adverse action against a 
recipient concerning the recipient' a rights or entitlement a 
under the program. 

RESPONSE: The proposed rule does not repeal a provider's right 
to appeal adverse department actions that affect the recipient. 
The rule merely directs whether the appeal will be according to 
the recipient appeal rules or the provider appeal rules. If the 
action is an eligibility determination, the provider may appeal 
as the recipient' a representative, if so authorized, or as a 
real party in interest. In such cases, the provider stands in 
the shoes of the recipient and must comply with the rules 
applicable to recipients. Such an appeal generally may be filed 
within 90 days after the determination. If the adverse action 
is one that the provider may appeal directly in its own right, 
such as a denial of prior authorization requested by the 
provider, then the provider may appeal subject to the rules 
applicable to provider appeals. This is true of a medicaid 
"decertification• for residential treatment services. In such 
cases, the provider requests the certification and receives ·a 
notice of the determination directly in its own right. The 
provider may then appeal a denial within 30 days. The provider 
is entitled to app·eal, as long as the provider does so according 
to the appeal process established for providers. Where an 
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appeal process is available for providers, they are not entitled 
to take advantage of the more liberal rules sometimes applicable 
to recipients. For example, the provider could not forego 
appealing the decertification as a provider within 30 days and 
then later appeal under the recipient rules within 90 days after 
the determination. 

COMMENT #28: ARM 46.12.307(3) appears to preclude the provider 
from obtaining eligibility information regarding medicaid 
recipients. Providers need the information to verify 
eligibility. Does the rule allow providers to obtain 
eligibility information? 

RESPONSE: The rule is not intended to preclude providers from 
obtaining eligibility information about recipients. The rule 
provides simply that the department is not required to identify 
and notify all potential providers, which would be an impossible 
task. Providers that inquire are allowed to obtain eligibility 
information and verification. 

COMMENT #29: Proposed ARM 46.12.308(1) (b) provides that the 
department "shall have access to all records so maintained and 
retained regardless of a provider's continued participation in 
the program." This rule should be clarified to provide that the 
department has access to medicaid recipient's records and not to 
all records of the hospital. 

RESPONSE: ·rhe department believes that the rule is clear. The 
department will continue to have access to all records that are 
maintained under (1). 

COMMENT #30: Why is "inpatient psychiatric services" being 
deleted from the list of covered services in ARM 46.12.501? It 
is our understanding that inpatient psychiatric services are 
still a medicaid benefit in acute general hospital psychiatric 
units and that freestanding psychiatric hospitals will be able 
to serve and be paid for services provided to medicaid 
recipients under the mental health managed care program, 

RESPONSE: The proposed rule simply changed the name of the 
service for consistency with prior changes in the program. The 
service previously was called inpatient psychiatric services and 
the service was covered in both the freestanding psychiatric 
hospital setting and in residential treatment facilities. After 
coverage of services provided in freestanding psychiatric 
hospitals was eliminated, the name of the service was changed to 
residential treatment services. Inpatient psychiatric services 
provided in acute general hospital psychiatric units are covered 
as 1npatient hospital services, not as inpatient psychiatric 
survic<,s. Free,;Landing psychiatric hospitals may be able to 
serve a1~ be paid for services provided to medicaid recipients 
under the ment:al health managed care program. However, ARM 
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46.12. 501 will not be the rule that specifies the services 
covered under the managed care plan. The department anticipates 
that, effective April 1, 1997, ARM 46.12.501 will be amended 
through a separate rule proceeding to eliminate altogether any 
references to any psychiatric services, including residential 
treatment services. Those services will no longer be covered 
under the medicaid program but rather through the mental health 
access plan. Because the "inpatient psychiatric services" 
language will be eliminated within a few months in the managed 
care rules, the department will retain the current language in 
this rule for now. 

COMMENT #31: With respect to ARM 46.12.593(1)(e), the 
department provides no explanation or reason as to why it 
proposes a requirement that providers hold cost report records 
for six years and 3 months rather than the previous 3 year 
requirement. Such an increase in this time period is 
impermissibly burdensome and financially quite costly. It is 
not required by federal rules. There is no sound reason for the 
additional time requirement. The department should have more 
than enough time to consider this documentation within the 
existing 3-year period, because the time period does not begin 
to run until the later of certain events specified in the rule. 
This could actually total well in excess of 6 years which is 
more than enough time to hold this information. Without any 
legitimate explanation or reason for the additional time 
requirement, we believe that the proposed changes are simply 
insupportable. 

RESPONSE: In fact, the department did explain the reasons for 
this change in the rationale section of the notice of public 
hearing. As stated in that document, the rule will make 
medicaid's record retention rule consistent with medicare's rule 
and will assure that records are retained for a period of time 
sufficient to complete reviews and to resolve disputes 
concerning the services or costs at issue. As also noted, 
overpayments are not always discovered within the 3 year period 
and the current rule makes it unnecessarily difficult to 
determine whether overpayments occurred or to recover any 
overpayments actually identified. The department does not agree 
that the proposed rule will be impermissibly burdensome or 
financially quite costly. Most providers already maintain 
records for the greater period of time for other reasons. 

COMMENT #32: The proposed rules create additional paperwor·k, 
reporting and record keeping requirements for providers. As a 
residential treatment provider, Yellowstone Treatment Centers 
was required to accept a prospective payment rate from medicaid 
based upon the 1993-94 cost report. These rules create 
additim1al cost for YTC as a provider without consideration of 
compensation for the increased costs. Will the additional costs 
be compensated in the prospective payment system when shown in 
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the annual cost report? 

RESPONSE: The proposed rules create very few changes from 
current practice in the medicaid program. The department does 
not expect that the proposed changes will result in substantial 
cost increases. To the extent that the rules do increase costs, 
the department believes that the increased costs will be 
accounted for by the annual inflationary increase provided under 
the prospective payment system for residential treatment service 
providers. 

COMMENT #33: The department failed to provide official notice 
of the these rules to interested parties as required by 2-4-302, 
MCA. Parties that are supposed to be on the list to receive 
notice did not receive notice. The department also knew of our 
particular interest in the proposed rules, but yet we did not 
receive notice. The department should provide notice so that 
interested parties can comment. 

RESPONSE: The department mailed notices to all parties on the 
mailing list, including to the commentor's client, as required 
by law. The department actually received comments from the 
commentor's client within the time provided for written 
comments. In addition, the department granted additional time 
to the commentor to submit written comments on the proposed 
rules and the commentor in fact submitted extensive comments, 
all of which were considered by the department. The department 
believes it fully complied with all notice requirements. 

Rule Reviewer 
~-th Director~ Health and 

Human Services 

Certified to the Secretary of State February 24, 1997. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the adoption 
of rules I through X, the 
amendment of rules 46.12.1901 
through 46.12.1903, 46.12.1915, 
46.12.1916, 46.12.1918, 
46.12.1925 through 46.12.1927, 
46.12.1929, 46.12.1935 through 
46.12.1937, 46.12.1939, 
46.12.1940, 46.12.1945 through 
46.12.1947, 46.12.1949 and the 
repeal of rules 46.12.1928, 
46.12.1938 and 46.12.1950 
pertaining to targeted case 
management 

TO: All Interested Persons 

NOTICE OF 
ADOPTION, AMENDMENT AND 
REPEAL OF RULES 

1. On October 24, 1996, the Department of Public Health 
and Human Services published notice of the proposed adoption of 
rules I through X, the amendment of rules 46.12.1901 through 
46.12.1903, 46.12.1915, 46.12.1916, 46.12.1918, 46.12.1925 
through 46.12.1927, 46.12.1929, 46.12.1935 through 46.12.1937, 
46.12.1939, 46.12.1940, 46.12.1945 through 46.12.1947, 
46.12.1949 and the repeal of rules 46.12.1928, 46.12.1938 and 
46.12.1950 pertaining to targeted case management at page 2755 
of the 1996 Montana Administrative Register, issue number 20. 

2. The Department has amended rules 46.12.1902, 
46.12.1903, 46.12.1915, 46.12.1916, 46.12.1918, 46.12.1925 
through 46.12.1927, 46.12.1929, 46.12.1935 through 46.12.1937, 
46.12.1939, 46.12.1940, 46.12.1945 through 46.12.1947, 
46.12.1949 and repealed rules 46.12.1928, 46.12.1938 and 
46.12.1950 as proposed. 

3. The Department has adopted rules [RULE I] 
4 6. 12. 1956 CASE MANAGEMENT SERVICES FOR CHILDREN AT RISK OF 
ABUSE AND NEGLECT, DEFINITIONS; [RULE II] 46.12.1959 CASE 
MANAGEMENT SERVICES FOR CHILDREN AT RISK OF ABUSE AND NEGLECT, 
COVERAGE; [RULE III] 46.12.1960 CASE MANAGEMENT SERVICES FOR 
CHILDREN AT RISK OF ABUSE AND NEGLECT, ELIGIBILITY; [RULE IV] 
46.12.1961 CASE MANAGEMENT SERVICES FOR CHILDREN AT RISK OF 
ABUSE OR NEGLECT, PROVIDER REQUIREMENTS; [RULE V] 46.12.1962 
CASE MANAGEMENT SERVICES FOR CHILDREN AT RISK OF ABUSE AND 
NEGLECT, REIMBURSEMENT; [RULE VI] 46.12.1966 CASE MANAGEMENT 
SERVICES FOR CHILDREN WITH SPECIAL HEALTH CARE NEEDS, 
DEFINITIONS; [RULE VII] 46.12.1969 CASE MANAGEMENT SERVICES FOR 
CHIIJDREN WITH SPECIAL HEALTH CARE NEEDS, COVERAGE; [RULE VIII] 
46.12 1970 CASE MANAGEMENT SERVICES FOR CHILDREN WITH SPECIAL 
HEAin~ CARE NEEDS, ELIGIBILITY; and [RULE X] 46.12.1972 CASE 
MANAGEMENT SERVICES FOR CHILDREN WITH SPECIAL HEALTH CARE NEEDS, 

5-3/10/97 Monlana Administralive Register 



-497-

REIMBURSEMENT as proposed. 

4. The Department has amended the following rules as 
proposed with the following changes from the original proposal. 
New language being added is underlined. Language to be deleted 
is interlined. 

46.12.1901 CASE MANAGEMENT SERVICES. GENERAL PROVISIONS 
(1) through (8) remain as proposed. 
(9) Decisions as to which case management provider is to be 

a the lead case management provider for a client, except as 
provided in Rule VIII, are made locally enee13t as Reteei iR Rule 
VI I I ( 2) . If there is disagreement that cannot be resolved 
locally, the department contacts for each program involved are 
to make the necessary decision. 

(10) through (10) (c) remain as proposed. 

AUTH: Sec. 53-6-113, MCA 
IMP: Sec. 53-6-101, MCA 

46.12.1939 CASE MANAGEMENT FOR PERSONS WITH 
DEVELOPMENTAL DISABILITIES, PROVIDER REQUIREMENTS (1) through 
(7) remain as proposed. 

(8) A case manager must participate in a minimum of 20 
hours of advanced training in services to persons with 
developmental disabilities each year under a training curriculum 
reviewed ana appreveEl by the developmental disabilities program 
of the department. On-going documentation of the qualifications 
of case managers and completions of mandated training must be 
maintained by the employer of the case manager. 

( 9) through ( 9) (b) remain as proposed. 

AUTH: Sec. 53-6-113, MCA 
IMP: Sec. 53-6-101, MCA 

5. The Department has adopted the following rule as 
proposed with the following changes from the original proposal. 
New language being added is underlined. Language to be deleted 
is interlined. 

RULE IX 46.12.1971 CASE MANAGEMENT SERVICES FOR CHILDREN 
WITH SPECIAL HEALTH CARE NEEDS, PROVIDER REQUIREMENTS (1) 
through (3) (b) remain as proposed. 

(4) The case management provider must be able to directly 
provide services of at least one of the professional disciplines 
listed in +&} lll of this rule. 

(5) through (7) (g) remain as proposed. 

AUTH: Sec. 53-6-113, MCA 
IMP: Sec. 53-6-101, MCA 

6. The Department has 
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commentary received. The comments received and the department's 
response to each follow: 

COMMENT # 1: According to the medicaid home and community 
waiver with the federal health care financing administration 
(HCFA) , case management for persons with developmental 
disabilities are not on or eligible for medicaid. The reference 
in ARM 46.12.1936 (l)(a), "A Person is eligible for case 
management as a person with developmental disabilities if the 
person: (a) is receiving Medicaid", conflicts with the waiver 
provision. 

RESPONSE: While case management services to individuals with 
developmental disabilities are available if a person is not 
receiving medicaid, the rule is providing reimbursement for 
those case management services that are available to persons due 
to their medicaid eligibility. The developmental disabilities 
program has worked with the medicaid services bureau to extend 
funding for developmental disabilities case management services 
by providing an opportunity for payment of services using 
matching federal funding sources. In this instance, the federal 
funding source is medicaid. In order for a service to be 
reimbursed by medicaid, the individual must be eligible for 
medicaid. This rule is addressing this situation. For those 
individuals not eligible for medicaid, funding for case 
management services is available through the developmental 
disabilities program. 

The rule remains as proposed. 

COMMENT #2: ARM 46.12.1939 - Case Management for Persons with 
Developmental Disabilities, Provider Requirements. Subsection 
(7) states, "a provider of direct care services to persons with 
developmental disabilities may not act as the case management 
provider for clients for whom the provider delivers services." 
This provision contradicts the requirement in Rule IX (4) 
(46.12.1971), requiring the case manager to be a direct service 
provider "the case management provider must be able to 
directly provide services of at least one of the professional 
disciplines listed in (5) of this rule." 

RESPONSE: ARM 46.12.1939(7) has not changed in this rule 
process. This requirement specifically prevents providers of 
case management services for individuals with developmental 
disabilities from serving individuals for whom the provider 
delivers direct care services. Rule IX (4) (46.12.1971) 
incorrectly referred to (5) in the rule. Subsection (4) has 
been changed to refer to subsection ( 3) "Requirements for 
professional public health providers include:". The intention 
on subsection (4) is to require a provider of case management 
serv1ces to children with special health care needs to be a 
registered nurse or a social worker. 

5-3/10/97 Montana Administrative Register 



-499-

COMMENT #3: Eligibility under Rule VIII (1) (a) (ii) (46 .12 .1970) 
includes children who are "at risk for.. developmental, 
behavioral, or emotional conditions". This seems to be an 
obvious duplication with several other case management programs. 
Eligibility based on developmental, behavioral, or emotional 
conditions should be available only after denial of eligibility 
from systems with primary responsibility (DDP or MRM) . 

RESPONSE: The Department realizes there is some overlapping 
eligibility between different types of case management provided 
in each community. Because of limited budgets and availability 
of programs, the Department did not specify that an individual 
must get a denial from one program prior to acceptance into 
another program. ARM 46.12.1901(9) states "Decisions as to which 
case management provider is to be the lead case management 
provider for a client, except as provided in Rule 
VIII(2) (46.12.1970), are made locally. If there is a 
disagreement that cannot be resolved locally, the Department 
contacts for each program involved will make collectively the 
necessary decision." 

Due to limited funding, the department allows only one provider 
of case management services to bill except as stated in Rule 
VIII(2)(46.12.1970). In the case of Rule VIII(2)(46.12.1970), 
while the Part H services provider is the lead case management 
provider, children with special health care needs providers can 
provide and bill for health and medical case management 
services. Children with special health care needs case 
management providers are required to incorporate the health and 
medical care plan within the individual family services plan. 

The rules remain as proposed. 

COMMENT ll4: Regarding Rule VIII(3)(46.12.1970), 
language requiring referral to a Part H provider 
included. 

additional 
should be 

RESPONSE: The Department did include the following language 
"This assessment must be followed by a referral to appropriate 
service providers in the community" to address this issue. 

There were several discussions held concerning what referrals 
should be included in this rule. Because several communities 
have different programs, the decision was made to leave the 
wording as "appropriate service providers" in the rule. 

In addition, if the requirement of a referral to specific 
programs is listed in the rule - each and every family would 
have to be referred to that program regardless of 
appropriatene6~. This could cause problems for families and 
children if they wer-e required by rule to be referr·ed to several 
programs. 
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Children with special health care needs providers are required 
in Rule IX (46.12.1972) to have on file with the Department's 
health policy and services division, a signed collaborative 
agreement with community provider of services for children with 
special health care needs including Part H. Requiring a 
referral to Part H providers could be included in this 
collaborative agreement. 

The language in the rule remains as proposed. 

COMMENT #5: Regarding Rule VIII(6)(46.12.1970), language 
should be added requiring case managers to have knowledge of 
other community service providers including, but certainly not 
limited to, Part H and family education and support services. 

RESPONSE: The Department is unsure which rule is referred to in 
this comment. However, Rule IX ( 6) (a) (46. 12 .1971) requires a 
case manager to have knowledge of, among several other programs, 
the developmental disabilities family education and support 
services (DDFESS) of which Part H is one. 

This language is already included in the rule, therefore, no 
change to the rule as proposed is required. 

COMMENT #6: Regarding ARM 46.12.1901, in general when a child 
or family qualifies for more than one case management service 
(targeted or otherwise), language emphasizing the importance of 
sharing information and coordinating all services should be 
added. Identification of the lead case management provider as 
specified in the rule is critical. If more than one case 
management service is identified, the plan should also establish 
a possible time line for re-evaluating the need for dual case 
management and a transition plan for moving to a single case 
management. 

RESPONSE: The Department agrees with the statement. The 
suggested coordination is already included in the rule. ARM 
46.12.1901(7) (e) (I) specifies there has to be a designation of 
the lead case management service provider and ARM 
46.12.1901(7) (e) (vi) states the plan of care must contain 
strategies for reducing case management to a single provider. 

No change to the rule is required. 

COMMENT #7: Regarding ARM 46.12.1901(9), this language seems 
very confusing. The phrase "except as provided in Rule VIII" 
should be stricken. 

RESPONSE: The Department agrees with this statement. The 
second "except as provided in Rule VIII" will be deleted. 
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~--~~Jii;."""~=.;..<L-~ 
Rule Reviewer and 

Human Services 

Certified to the Secretary of State February 24, 1997. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment 
of 46.12.3803 pertaining to 
medically needy assistance 
standards 

TO: All Interested Persons 

NOTICE OF 
AMENDMENT OF RULE 

1. On October 24, 1996, the Department of Public Health 
and Human Services published notice of the proposed amendment of 
46.12.3803 pertaining to medically needy assistance standards 
at page 2750 of the 1996 Montana Administrative Register, issue 
number 20. 

2. The Department has amended rule 46.12.3803 as 
proposed. 

3. No comments or testimony were received. 

4. These rule amendments are applied retroactively to 
July 1, 1996. 

Rule Reviewer Di~~. ~~ealth and 
Human Services 

Certified to the Secretary of State February 24, 1997. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment 
of rules 46.12.4804 through 
46.12.4806, 46.12.4813, 
46.12.4816, 46.12.4817 and 
46.12.4827 pertaining to health 
maintenance organizations 

TO: All Interested Persons 

NOTICE OF AMENDMEN'l' 
OF RULES 

1. on September 19, 1996, the Department of Public Health 
and Human Services published notice of the proposed amendment of 
rules 46.12.4804 through 46.12.4806, 46.12.4813, 46.12.4816, 
46.12.4817 and 46.12.4827 pertaining to health maintenance 
organizations at page 2418 of the 1996 Montana Administrative 
Register, issue number 18. 

2. The Department has amended rules 46.12.4804 through 
46.12.4806, 46.12.4813, 46.12.4816, 46.12.4817 and 46.12.4827 as 
proposed. 

3. No comments or testimony were received. 

Rule Reviewer Director, PubfiC Health and 
Human Services 

Certified to the Secretary of State February 24, 1997. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment 
of rules 46.13.302, 46.13.303, 
46.13.304, 46.13.401 and 
46.13.502 pertaining to the low 
income energy assistance 
program (LIEAP) 

CORRECTED NOTICE OF 
AMENDMENT OF RULE 

TO: All Interested Persons 

1. On October 24, 1996, the Department of Public Health 
and Human Services published notice of the proposed amendment 
of rules 46.13.302, 46.13.303, 46.13.304, 46.13.401 and 
46.13.502 pertaining to the low income energy assistance program 
(LIEAP) at page 2887 of the 1996 Montana Administrative 
Register, issue number 20. 

2. The Department inadvertently failed to change 
1995 to 1996 in regard to the OMB poverty levels 
determine deductibility of medical and dental costs. 
is adopted with the following changes: 

the year 
used to 

The rule 

46.13.304 CALCULATING INCOME (1) through (2) (c) remain as 
adopted. 

(3) Medical and dental costs may be deducted from income 
only if: 

(a) the household's annual gross income is between 125% 
and 150% of the ~ 1222 U.S. government office of management 
and budget poverty level for the particular household size; 

(3) (b) through (3) (c) (x) remain as adopted. 

AUTH: Sec. 53-2-201, MCA 
IMP: Sec. 53-2-201, MCA 

Rule Reviewer Director, Public Health and 
Human Services 

Certified to the Secretary of State February 24, 1997. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the adoption 
of rules through XVI I I 
pertaining to the Montana 
Telecommunications Access 
Program 

NOTICE OF 
ADOPTION OF RULES 

TO: All Interested Persons 

l. On November 7, 1996, the Department of Public Health 
and Human Services published notice of the proposed adoption of 
rules I through XVIII pertaining to the Montana 
Telecommunications Access Program at page 2967 of the 1996 
Montana Administrative Register, issue number 21. 

2. The Department has adopted the rules [Rule Il 46.19.101 
DEFINITIONS; [Rule II] 46.19.201 ASSESSMENT; [Rule III) 
46.19.202 EXEMPTIONS; [Rule IV) 46.19.206 REPORTING 
REQUIREMENTS; [Rule V] 46.19.207 EXAMINATION OF RECORDS; [Rule 
VI] 46.19.301 LOANS; [Rule VII] 46.19.302 OWNERSHIP; [Rule VIII] 
46.19.306 SECURITY DEPOSIT; [Rule IX] 46.19.401 PROVISION OF 
INFORMATION; [Rule X] 46.19.402 APPLICATION PROCESS; [Rule XI] 
46.19.403 ELIGIBILITY CRITERIA; [Rule XII] 46.19.406 
VERIFICATION REQUIREMENTS; [Rule XIII] 46.19.407 NOTICES; [Rule 
XIV] 46.19.410 DETERMINATION OF APPROPRIATE TELECOMMUNICATION 
DEVICE; [Rule XV] 46.19. 411 PRIORITIES; [Rule XVI] 46.19. 412 
REQUIRED TRAINING AND CONDITIONS OF ACCEPTANCE; [Rule XVII] 
46.19.501 GROUNDS FOR APPEAL; [Rule XVIII] 46.19.502 APPEAL 
PROCEDURES as proposed. 

3. No comments or testimony were received. 

4. Pursuant to 2·15-121 and 2-15-2212, MCA, The Committee 
on Telecommunications Access Services (the Committee) is 
allocated to the Department of Public Health & Human Services 
(the Department) for administrative purposes only. It is 
therefore appropriate to have the chairman of the Committee as 
well as the Director of the Department sign the notice adopting 
the rules which will govern the Montana Telecommunications 
Access Program. 

;,}),,.,, .. .'1~"" 
Rule Reviewer D1rector, P~Health and Human 

Services ~ 

~&!~k~T~~airman 
of the Montana Telecommunications 
Access committee 

Certified to the SecreLary of State February 24, 1997. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION 
of Rule I (ARM 42.20.155) 
relating to Agricultural 
Improvements from Property 
Land Classification 

TO: All Interested Persons: 

NOTICE OF .ADOPTION 

1. On December 5, 1996, the Department published notice of 
the proposed adoption of Rule I (ARM 42. 20. 155) relating to 
Agricultural Improvements from Property Land Classification at 
page 3112-3113 of the 1996 Montana Administrative Register, 
issue no. 23. 

2. No public comments were received regarding the rule. 

3. The Department has adopted the rule as proposed. 

c1~~ 
Rule Reviewer 

MARY B 
Direct of Revenue 

Certified to Secretary of State February 24, 1997. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) NOTICE OF Al1ENDMENT AND 
of ARM 42.20.166 and ADOPTION l ADOPTION 
of NEW Rule I (ARM 42.20.170) ) 
relating to Forest Land Rules ) 

TO: All Interested Persons: 
1. On December 19, 1996, the Department published notice 

of the proposed amendment of ARM 42.20.166 and adoption of NEW 
Rule I (ARM 42.20 .170) relating to Forest Land Rules at page 
3208-3~09 of the 1996 Montana Administrative Register, issue no. 
24. 

2. A public hearing was held on January 10, 1997, where 
oral comments were received. 

3. Oral comments received during and subsequent to the 
hearing are summarized as follows along with the response of the 
Department: 

COMMENT: Don Allen of Montana Wood Products Association and Al 
Kington of Montana Tree Farm Committee were presenl and offered 
their support of the proposed amendment and adoption. 

RESPONSE: The Department appreciates their attendance and 
support. 

4. As a result of the comments received the Department 
has adopted Rule I (ARM 42.20.170) as proposed and amended ARM 
42.20.166 as proposed. 

c~UdM412tY 
CLEO ANDERSON 
Rule Reviewer 

Cerlified to Secretary of State February 24, 1997. 
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BEFORE THE DEPARTMENT OF JUSTICE 
OF THE STATE OF MONTANA 

GAMBLING CONTROL DIVISION 

IN THE MATTER OF the Petition tor 
Declaratory Ruling subm1tted by 
Cloverleaf Corporation, 
d.b.a. The Sa1lboat, 
Liceflse No. 02-0839, 

RESPONDENT. 

DOCKET NO. 96-212 

FINAL DECISION OF DEPARTMENT OF JUSTICE 
ADOPTING HEARING EXAMINER'S FINDINGS OF FACT, 

CONCLUSIONS OF LAW AND ORDER 

On April 18, 1996, the Gambling Control Division received 
a Petition for Declaratory Judgment in the above-referenced 
matter. The parties filed a statement of Agreed Facts on June 
28, 1996, and subsequent briefs. Allen B. Chronister presided 
over this matter as Hearing Examiner pursuant to Mont. Code 
Ann. § 2-4-611. The Hearing Examiner entered the Findings of 
Fact, Conclusions of Law and Order on September 12, 1996. The 
Findings of Fact, Conclusions of Law and Order stated that 
Broadway Bingo 15 not an authorized game in Montana. 

On September 17, 1996, the Department gave notice of the 
Hearing Examiner's Findings of Fact, Conclusions of Law and 
Order and gave all interested parties an opportunity to file 
written exceptions, and upon request, present oral arguments 
to the Attorney General's representative concerning the 
Findings of Fact, Conclusions of Law and Order. Written 
exceptions were to be submitted to the Department of Justice 
no later than October 7, 1996. Requests for oral argument 
were to be submitted to the Department of Justice no later 
than October 7, 1996. 

The Division received no written exceptions or requests 
for oral argument. A review of the complete record indicates 
that the Hearing Examiner's Proposed Findings of Facts are 
based upon competent substantial evidence, that the hearing 
complied with the essential requirements of law, and that the 
Hearing Examiner properly interpreted the relevant law and 
regulat1ons. 

IT IS ORDERED, the findings, Conclusions of Law and Order 
entered by the Hearing Examiner in the above-referenced case 
is adopted as the Final Dec1sion of the Department of Justice. 

DEPARThfE'IT OF JUSTICE 

DATED this Jl-_ d4y of :\o\'ember 1996. 
GA .. \fBUNG CO"'IROL D!VlSION 

~{;£;tflf&~TOR 
S-J/10/'cl7 
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BEFORE THE DEPARTMENT OF JUSTICE 
OF THE STATE OF MONTANA 

GAMBLING CONTROL DIVISION 

IN THE MATTER OF the Petition for 
Declaratory Ruling submitted by 
Cloverleaf Corporation, 
d.b.a. The Sailboat, 
License No. 02-0839, 

RESPONDENT. 

DOCKET NO. 96-212 

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER 

Introduction 

This matter is before the Division on a Petition for 
Declaratory Ruling filed by Cloverleaf Corporation, d/b/a the 
Sailboat. The Petition requests a declaration that a game 
called Broadway Bingo is a lawful gambling game under Montana 
Law. The parties have filed a Statement of Agreed Facts and 
subsequent briefs. Pursuant to the previous scheduling order 
entered in this case, it is now submitted for decision. 

FINDINGS OF FACT 

The Statement of Agreed Facts, attached as Exhibit l, is 
hereby adopted and incorporated as Findings of Fact in this 
case. 

CONCLUSIONS OF LAW 

l. The Division has jurisdiction over this matter. 
Sections 2-4-501 and 23-5-110, et seq., MCA. 

2. In Montana all forms of gambling are prohibited 
unless specifically authorized by law, which must be strictly 
construed. Section 23-5-111, MCA. Broadway Bingo is a 
gdmbling activity. Section 23-5-112(11), MCA. 

3. Live bingo is an authorized gambling game in 
Montana. Section 23-5-405, MCA. Live bingo must be played by 
using an authorized card. Numbers must be randomly drawn 
using authorized equipment until the game is won by the player 
who first covers one or more previously designdled 
arrangements of numbers on the card. Section 23-~~1!)(4), 
MCA. The phrase "previously designated arrangement'·' of 
numbers'' refers to whether the winner must cover spdces in a 
horizonL.il, ver·tical, diagonal or other:- ar-rangement on the 
bin<Jo card. lt does not mean that the game's numbers can be 
"previously designated" or drawn prior to commenc:eme;nt of the 
Qdtne. 
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•,_ A person who is not physically present on lhe 
prem1ses where a live bingo game is conducted may not 
participate as a player. Section 2J-5-414, MCA. 

6. The Division's rule provides that a bingo game 
begins when the first randomly dr·awn number is selected, and 
that it ends when an individual covers the previously 
designated arrangement on a card and declares bingo. Rule 
23.16.2401, ARM. The Division has the authority to adopt 
rules, Section 23-5-115(2), MCA, and its interpretation of the 
statute is entitled to great deference and should be followed 
unless there are compelling reasons that it is wrong. 

7. Broadway Bingo is not the authorized game of live 
bingo because at least the first 48 numbers are simultaneously 
predrawn and displayed (Agreed Fact 3); because at least 48 
numbers are drawn before most players buy their cards (Agreed 
Fact 5); and because a player who has not been physically 
present on the premises can purchase cards and play at any 
time up to and after all numbers have been drawn (Agreed Fact 
7) . 

8. Conducting a game in which a ticket or card that 
contains concealed numbers that may match numbers designated 
in advance as prize winners constitutes an illegal gambling 
device under Montana law. Section 23-5-112(16), MCA. 

9. Broadway Bingo as described in the Agreed Facts ot 
this case is not an authorized gambling game. 

DECLARATORY RQLING 

Based upon the Findings of Fact and Conclusions of Law 
set out above, it is hereby determined and declared that 
Broadway Bingo is not an authorized gambling game in Montana. 

The differences between Broadway Bingo as described in 
the Agreed Facts and live bingo as authorized by law may not 
be great, but it is clear that there are differences. Since 
both the Legislature and the Supreme Court have made it clear 
that the statutes must be strictly construed when determining 
whether a game is authorized, those differences must be 
recognized and given legal significance. 

While some players might participate in Broadway Bingo 
almost like the authori~ed game of live bingo, that is clearly 
not true for most players. Most significant is the fact that 
a player can come to the premises, purchase a pack of cards, 
compare his numbers to the displayed winning numbers, and then 
leave. No play is involved, no participation is involved, and 
there is no apparent way to separate that game from t.h<= 
prohibited pull tabs under 23-5-112(16), MCA. By way ot 
illustration, it Broadway Blngo were authorized, and while it 

Montana Administrative Register 5-3/10/97 
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is not played this way, an operator could select numbers and 
sell premarked tickets or cards for almost any period of time 
including days or weeks until a winner was found. Calling the 
winning ticket a bingo card does not seem to remove this game 
from what the Legislature clearly intended to prohibit in 
Section 23-5-112(16), MCA. 

Date: Septe;.;ber/1:::: 19% 

Hearing Exar:-.ir1er 

!i-3/10/97 Montana Administrative Register 
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BEFORE THE DEPARTMENT OF JUSTICE 
OF THE STATE OF MONTANA 

GAMBLING CONTROL DIVISION 

IN THE MATTER OF the Petition for 
Declaratory Ruling submitted by 
Cloverleaf Corporation, DOCKET NO. 96-212 
d.b.a. The Sailboat, 
License No. 02-0839, 

RESPONDENT. 

STATEMENT OF AGREED FACTS 

The Gambling Control Division and Cloverleaf Corporation, 
doing busHiess as the Sailboat, hereby state that for the 
purpose of these administrative declaratory ruling proceedings 
the following facts are admitted, agreed to be true, and 
require no proof. 

1. Cloverleaf Corporation is a Montana corporation 
engaged in the conduct of live bingo sessions daily at the 
Sailboat, in the City of Great Falls, Montana. 

2. Evening bingo sessions are conducted at the 
Sailboat. Bingo players purchase one or more packets of bingo 
cards for a pre-determined sum. These cards allow the players 
to participate in the Sailboat's regular evening bingo 
session. 

3. In addition to the regular session of bingo 
descrlbed above, Cloverleaf Corporation also offers the game 
which is currently in dispute in these administrative 
declaratory ruling proceedings (hereinafter "disputed game") . 
For the disputed game, at approximately 6:30p.m. forty-eight 
numbers are simultaneously pre-drawn using authorized bingo 
equipment consisting of a separate blower and a separate 
flasher board distinct from those used in the conduct of 
Cloverleaf Corporation's regular session of bingo. All forty­
eight pre-drawn numbers are simultaneously displayed on the 
flasher board. 

4. Players who wish to participate in the disputed game 
purchase cards at the rate of three cards for $1.00. Players 
do not get to choose their cards, and in fact are not aware of 
the numbers on the cards until they have purchased them. When 
a player pays for cards, an employee of the Sailboat selects 
the cards and hands them to the player. 

~- Although occasionally some players in the disputed 
game may purchase cards prior to the time the first forty­
eight numbers are pre-drawn and displayed on the flasher 
board, the majority of the players purchase their cards after 
the first. torty-eight numbers have been pre-drawn and are 
displayed on the flaslwr buatd. 
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6. Cards purchased for the disputed game (and for the 
regular session of bingo) contain a printed design of five 
columns of five squares each, twenty-five squares in all. The 
letters BINGO appear at the top, a letter above each of the 
respective columns. A number appears in each square except 
for the center square which is a free play. No more than 
seventy-five numbers are used. 

7. In the disputed game, if there are no winners based 
on the first forty-eighc numbers drawn and displayed on the 
flasher board, additional numbers are drawn (as descr1bed 
below) over the course of the evening session, which lasts 
approximately three hours. Prior to the mid-session break, 
nine additional numbers are drawn (assuming there is no winner 
declared based on the first eight of those additional numbers 
drawn). Following the mid-sesslon break an additional two 
numbers are drawn (assuming there is no winner declared based 
on the first of those two additional numbers drawn). If no 
winners are declared at the end of the evening session, 
additional numbers are drawn until a player covers a 
previously designated arrangement of numbers on a card and is 
declared a winner. Numbers, once drawn, remain displayed on 
the flasher board. While the disputed game is ongoing, the 
regular session of bingo at the Sailboat is played on a 
separate blower and separate flasher board. 

8. Players may purchase cards for the disputed game 
during the entire time that a game is in progress, up until 
the time that a winner is declared. As in the case of those 
who have already purchased cards, these players do not get to 
choose their cards, and are not aware of the numbers on the 
cards until they have purchased them. 

Ace~cy Lecal Ee~~ices E~=ea~ 
C~s~ice 3~ilCi~c 
215 ~o~th Sa~Ce~s 
~el€~a, MT S~€2:-:~02 

CCc.,c;.S=:L ?C~ G.':<::;:.:c:G 
CC~T~O!.J :J:~ ... ·~.s:c:: 

:r..·,:f.0 s~~::f=: ! 
f :.3 5:./::-ai:: :=-;i =...:::_ :-.:: 
?!o. Ecx ]C£5 -
G~ea: ?alls, ~~ 59~~3-3:65 

CCL~S~!.J ?C~ C!..S':=::=,!..=:.~.? 
CC:<?C?.;>.TIC:;, ci ::O.a. 
T~~ SAI!..:=Cl-:.:' 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Adainistrative Code Com$ittee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue OVersight Com$ittee. 

The Adainistrative Code Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana IARML is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative ~ster !MARl is a soft 
back, bound publication, issued twice-monlhly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of the Administrative Rules of Montana !ARM) : 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 

Muntdlld 1\drniH.iSll~.tt !Vt..> J<t_j(JJ!:iler S-J/10/~/ 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through December 
31, 1996. This table includes those rules adopted during the 
period January 1, 1997 through March 31, 1997 and any proposed 
rule action that was pending during the past 6-month period. (A 
notice of adoption must be published within 6 months of the 
published notice of the proposed rule.) This table does not, 
however, include the contents of this issue of the Montana 
Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through December 31, 1996, 
this table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1996 and 1997 Montana Administrative Registers. 

To aid the user, the Accumulative Table includes rulemaking 
actions of such entities as boards and commissions listed 
separately under their appropriate title number. These will 
fall alphabetically after department rulemaking actions. 
Accumulative Table entries will be listed with the department 
name under which they were proposed, e.g., Department of Health 
and Environmental Sciences as opposed to Department of 
Environmental Quality. 

GENERAL PROVISIONS. Title 1 

1.2.419 Filing, Compiling, Printer Pickup and Publication of 
the Montana Administrative Register, p. 2574, 3154 

APMINISTBATION. Department of. Title 2 

2.4.136 

2.5.401 

State Accounting - Reimbursement for Receiptable 
Lodging, p. 3095, 191 
and other rules - State Purchasing, p. 3097, 193 

(State Compensation Insurance Fund) 
2.55.321 and other rules - Premium R&tes, p. 2627, 194 

AGRICULTURE. Department of. Title 4 

4.5.102 

4.13 .1001 

and other rules - Projects, Procedures and Updates -
Requirements to the Noxious Weed Trust Fund, p. 2473 
and other rule - Grain Fee Schedule of Lab Hours, 
Travel Time and Fees, p. 2343, 2842 
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STAIE AUPITOR. Title 6 

6.6.4001 Valuation of Securities, p. 371 

(Classification Review Committee) 
6. 6. 8301 Updating References to the NCCI Basic Manual for 

Workers Compensation and Employers Liability 
Insurance, 1996 Edition, p. 369 

6. 6. 8301 Updating References to the NCCI Basic Manual for 
Workers Compensation and Employers Liability 
Insurance, 1996 ed., p. 2349, 2843 

COMMERCE. Department of. Title 8 

(Board of Alternative Health Carel 
8.4.301 and other rules - Fees - Renewal - Unprofessional 

Conduct ·- Licensing of Out-of-State Applicants -
Certification for Speciality Practice of 
Naturopathic Physician Continuing Education - Direct 
Entry Midwife Apprenticeship Requirements, p. 2230, 
2576 

(Board of Architects) 
8.6.405 and other rules - Practice of Architecture, p. 2060, 

2476, 3210 

(Board of Barbers) 
8.10.403 and other rules - Barbers, Barber Shops and Barber 

Schools, p. 1432, 3114 

(Board of Chiropractors) 
8.12.601 and other rules - Chiropractors, p. 974, 2844, 3212 

Dentistry) (Board of 
8.16.402 and other rules - Dentists - Dental Hygienists -

Denturists - Practice of Dentistry and Denturitry, 
p. 2478, 3118 

(State Electrical Board) 
8.18. 401 and other rules - Electrical Industry, p. 2065, 

3039, 34 

(Board of Hearing Aid Dispensers) 
8.20.401 and other rules - Hearing Aid Dispensers, p. 3009 

(Board of Landscape Architects) 
8. 24. 4 03 and other rules 

Applications - Seals 
Replacement Licenses -
Conduct, p. 2944, 35 

(Board of Medical Examiners) 

Landscape Architects 
- Examinations - Renewals -
Fee Schedule - Unprofessional 

I Physicians - Inactive License, p. 2635, 3213 
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Funeral Service) 
and other rules Morticians 
Crematories Crematory Operators 
Technicians, p. 2073, 2425 

Nursing) 

Mortuaries 
Cremat:ory 

and other rules - Conduct of Nurses - Survey and 
Approval of Schools - Annual Report - Definitions -
Registered Nurse's Responsibility to the Nursing 
Process Standards for Schools of Nursing 
Standards for IV Therapy - Charge Nurse for Licensed 
Practical Nurses, p. 2638 

(Board of Nursing Home Administrators) 
8.34.404A and other rules Nursing Home Administrators, 

p. 3174, 1, 237 

(Board of Occupational Therapists) 
8.35.401 and other rules - Practice of occupational Therapy, 

p. 1448, 1586, 2379 

(Board of 
8.36.406 

(Board of 
8.42.402 

Optometry) 
and other rules - General Practice Requirements -
Unprofessional Conduct - Fees - Disciplinary Actions 
- Cont:inuing Education Concerning the Practice of 
Optometry, p. 2238, 2654, 305 

Physical Therapy Examiners) 
and ot:her rules - Licensure of Physical Therapist:s -
Physical Therapist Assistants Foreign-Trained 
Physical Therapists, p. 2245, 38 

(Board of Plumbers) 
8.44.402 and other rules - Plumbing Industry, p. 2081, 2426, 

2577 

(Board of Professional Engineers and Land Surveyors) 
8.48.401 and other rules - Practice of Professional Engineers 

and Land Surveyors, p. 2085, 196 

(Board of Private Security Patrol Officers and Investigators) 
8.50.423 and other rules - Private Security Patrol Officers 

and Investigators, p. 2656 

(Board of Psychologists) 
8.52.402 and other rules - Practice of Psychology, p. 3 

(Board of Public Accountants) 
8.54.402 and other rules- Practice of Public Accounting, 

p. 3018 

(Board of Real Estate Appraisers) 
8.57.403 and other rules - Real Estate Appraisers, p. 2665, 

308 
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(Board of Realty Regulation) 
8.58.419 Grounds for License Discipline - General Provisions 

- Unprofessional Conduct, p. 3101, 399 

(Board of Respiratory Care Practitioners) 
8.59.402 and other rules - Respiratory care Practitioners, 

p. 8 

(Board of Sanitarians) 
8.60.401 and other rules - Sanitarians, p. 626, 985, 1965, 

2578 

(Board of Social Work Examiners and Professional Counselors) 
8. 61.403 and other rules Practice of Social work and 

Licensed Professional Counseling, p. 239 

(Board of Speech-Language Pathologists and Audiologists) 
8.62.413 and other rules Practice of Speech-Language 

Pathology and Audiology, p. 2103, 2976 

(Board of Passenger Tramway Safety) 
8.63.503 and other rules - Passenger Tramway Safety Industry, 

p. 2952, 401 

(Board of 
8.64.402 

8.64.402 

(Building 
8.70.101 

Veterinary Medicine) 
and other rule - Fee Schedule - Examination for 
Licensure, p. 2679, 3214 
and other rules - Fees - Application Requirements -
Temporary Permits - Examinations - Annual Renewals -
Continuing Education Unprofessional Conduct 
Applications for Certification of Embryo Transfer -
Unprofessional Conduct for Embryo Transfer 
Disciplinary Actions - Advisory Committee, p. 2253, 
2579 

Codes Bureau) 
and other rules - Uniform and Model Codes - Plumbing 
and Electrical Requirements - Recreational Vehicles 
- Boiler Safety - Swimming Pools, p. 2682, 44 

(Weights and Measures Bureau) 
8.77.302 NIST Handbook 130 - Uniform Laws and Regulations, 

p. 2957, 45 

(Local Government Assistance Division) 
8. 94.3705 and other rules Federal Community Development 

Block Grant (CDBG) Program, p. 19 

(Economic Development Division) 
B. 99.401 and other rules - Microbusiness Advisory Council, 

p. 636, 2166, 2580, 2978 
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(Board of Science and Technology Development) 
8.122.102· and other rules - Award and Administration of Loans 

by the Montana Board of Science and Technology 
Development, p. 2351 

(Montana Lottery) 
a .127.101 and other rules - Organi2:ational Rule Instant 

Tickets - Prizes, p. 2110, 2849 
8.127.407 and other rule - Retailer Commission - Sales Staff 

Incentive Plan, p. 1479, 2850 

EDUCAIIQN. Title 10 

(Office of Public Instruction) 
10.7.103 and other rules - School Transportation, p. 2689, 

203 
10.16.1101 

(Board of 
10.57.107 

10.57.211 

10.58.505 

10.66.101 

Protection in Evaluation Procedures, p. 373 

Public Education) 
Teacher Certification - Emergency Authorization of 
Employment, p. 2961, 312 
and other rule - Test for Certification - Minimum 
Scores on the National Teacher Examination Core 
Battery, p. 2416, 2979 
Teacher Education Programs - Business Education, 
p. 2962, 313 
Adult Secondary Education - Requirements Which Must 
Be Met in Order to Receive High School Equivalency 
Diplomas, p. 2959, 46 

FISH. WILDLIFE. AND PABKS. Department of, Title 12 

(Fish, Wildlife, and Parks Commission) 
12.6.101 Regulations for Ice Fishing Shelters, p. 247 
12.6.901 Restriction of Motor-propelled Water Craft on 

Various Lakes in the Seeley Lake and Beavertail 
Pond, p. 131 · 

ENVIRONMENTAL OQALITY. Department of. Title 17 

17.36.303 

17.40.201 

17.50.530 

17.54.102 

26.4.101A 

Subdivisions - Authority of the Department to Allow 
Use of Alternative Water Systems in Subdivisions, 
p. 375 
and other rules - Operator Certification - Revising 
Water and Waste Water Operator Certification Rules, 
p. 3182 
and other rule - Solid Waste Management - Class II 
Landfill Requirements, p. 377 
and other rules Waste Management Federal 
Regulations for the Hazardous Waste Program, 
p. 2711, 208 
and other rules - Reclamation - Transfer from the 
Department of State Lands - Reclamation, p. 2852, 
3042 
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36.7.901 

(Board of 
I 

16.8.1903 

16.8.1906 

17.30.716 

17.30.1501 

17.54.102 

26.4.107M 

26.4.301 

-521-

and other rules Energy Transfer from the 
Department of Natural Resources and Conservation -
Major Facility Siting - Renewable Energy Grant and 
Loan Program, p. 2863 

Environmental Review) 
Water Quality - Temporary Water Standards 
Creek, Stillwater River, Fisher Creek, 
Clark's Fork of the Yellowstone River, 
1872, 2211, 1049, 2502 

for Daisy 
and the 

p. 1652, 

and other rule - Air Quality - Air Quality Operation 
Fees - Air Quality Permit Application Fees, p. 1928, 
2581 
and other rules - Air Quality - Rules Regarding Air 
Quality, p. 2260, 3041 
Water Quality - Eliminating a List of Activities 
Predetermined to be Nonsignificant and Adopting a 
Category of Nonsignificance for Individual Sewage 
systems, p. 3103, 134 
and other rules - Water Quality - Permitting of In­
Situ Uranium Mining, p. 3199, 402 
and other rules Waste Management Bringing 
Current Rules in Line with EPA Regulations in Order 
to Maintain Federal Authorization of the State 
Hazardous Waste Program, p. 2357, 2851 
and other rules Hard Rock Enforcement 
Penalties, p. 1786, 2586 
and other rules - Abandoned Mines - Abandoned Mine 
Reclamation Program, p. 2265, 3050 

(Department of Environmental Quality and Board of Environmental 
Review) 
16.8.1906 and other rules - Air Quality - Rules Regarding Air 

Quality, p. 2260, 3041 

(Petroleum Tank Release Compensation Board) 
16.47.101 and other rules . Petroleum Tank Release 

Compensation Board, p. 1587, 3125 
17.58.333 Petroleum Board - Designating a Representative for 

Reimbursement, p. 3197, 403 

TRANSPORTATIQN, Department of. Title 18 

I-XV 

18.8.101 

18.8.509 

18.8.511A 

18.12.501 

5-3/10/97 

Railroad Crossing Signalization - Signal Removal -
Improved Crossing Surface Installation, p. 3028 
and other rules - Motor Carrier Services Program, 
p. 714, 1971, 2980 
and other rule - Motor Carrier Services Program, 
p. 2964 
Motor Carrier Services Program - When Flag Vehicles 
are Required, p. 21 
and other rules - Aeronautical Powers and Duties, 
p. 1943, 2983, 47 

Montana Administrative Register 



-522-

{Montana Transportation Commission and Department of 
Transportation) 
I-VII Debarment of Contractors Due to Violations of 

Department Requirements Determination of 
Contractor Responsibility, p. 1930, 3133 

JUSTICE. Department of. Title 23 

I-IX 

23.16.101 

Operation, Inspection, Classification, Rotation, and 
Insurance of Commercial Tow Trucks, p. 2267, 3134 
and other rules - Public Gambling, p. 2504, 404 

{Board of Crime Control) 
23.14.401 and other rules- Peace Officers Standards and 

Training - DARE Trust Fund, p. 1260, 2984 

LA80R AND INPUSTRY. pepartment of. Title 24 

I-XI Workers' Compensation Administrative Assessment, 
p. 380 

I-XVII and other rules - Workers' Compensation Plan Number 
One [Plan 1] Requirements and Eligibility, p.· 512, 
1151, 2427 

24.16.1509 and other rule -Minimum Hourly Wage Rate, p. 2363, 
2882 

24.30.102 Occupational Safety and Health Standards for Public 
Sector Employment, p. 396 

{Human Rights Commission) 
24.9.801 and other rules - Proof of Discrimination, p. 1790, 

2871 

LIVESTOCK. Department of. Title 32 

{Board of Milk Control) 
I·IV and other rule - Milk Utilization - Marketing of 

Class III Milk, p. 2114, 2428 . 
32.24.301 and other rule - Producer Class I Pricing, p. 3201, 

434 
32.24.501 and other rules - Quota Rules, p. 2718, 3215, 314 

NATURAL RESOURCES AND CONSERVATIQN. Department of. Title 36 

I 

I-XII 

36.2.401 

36.12.102 

Reject, Modify, or Condition Permit Applications in 
the Houle Creek Basin, p. 1952, 2432 
Administration of the Yellowstone Controlled 
Groundwater Area, p. 22 
and other rules - Minimum Standards and Guidelines 
for the Streambed and Land Preservation Act, 
p. 1946, 2366, 48 
and other rule - Forms - Application and Special 
Fees, p. 1954, 2430 
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(Board of Land Commissioners and Department of Natural Resources 
and Conservation) 
26.3.128 and other rules - Transfer of State Lands Rules -

Surface Management - Issuance of Oil and Gas Leases 
- coal Leasing - Geothermal Resources -
Metalliferous Leasing, p. 2384 

36.25.115 and other rules - State Land Leasing, p. 2368 
36.25.146 and other rule - State Land Leasing, p. 3110, 315 

(Board of Water Well Contractors) 
36.21.410 and other rules Water and Monitoring Well 

Licensing - Construction Standards, p. 2120, 65 

(Board of Oil and Gas Conservation) 
36.22.1408 Underground Injection Control Financial 

Responsibility, p. 3107 
36.22.1423 Injection Fees - Well Classification, p. 32 

PQBLIC HEALIH AND HUMAN SERVICES. Pepartment of. Title 37 

I 

I-IV 

I-VI 

I-IX 

I-X 
I-XVII 
I-XVIII 
11.2.101 

11.7. 901 

11.14.101 

11.14.106 

16.10.1507 

16.32.320 

46.2.101 

46.10.409 

5-3/10/97 

Minimum Standards for a Hospital -- Swing Beds, 
p. 143 
Medicaid Coverage and Reimbursement of Home Infusion 
Therapy Services, p. 2131, 2599 
Criteria for Patient Placement at the Montana 
Chemical Dependency Center, p. 1958, 2596 
and other rules Rules in Titles 11 and 46 
Pertaining to Mental Health Managed care Services 
for Medicaid Recipients and other Eligible Persons, 
p. 147 
and other rules - Targeted Case Management, p. 2755 
Home Infusion Therapy, p. 883, 2587 
Montana Telecommunications Access Program, p. 2967 
and other rules - Departments of Family Services, 
Health and Environmental Sciences, and Social and 
Rehabilitation services Procedural Rules, p. 2423, 
3051 
Interstate Compact on the Placement of Children, 
p. 3205, 316 
and other rules Day Care Facilities 
Certification for Day Care Benefits, p. 249 
and other rules - Excluding Care of Children of a 
Single Family from Day Care Facility Licensing and 
Registration Rules - State Payment for Registered or 
Licensed Day Care and Unregistered Day Care, p. 135 
Area Requirements, Deck Areas, Handholds for 
Swimming Pools and Spas, p. 145 
Minimum Standards for a Hospital General 
Requirements, p. 2722, 3216 
and other rules - Transfer of Department of social 
and Rehabilitation Services Procedural Rules, 
p. 2433 
and other rules - Child Care Fee Scales, p. 2372, 
2886 
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46.12.503 

46.12.1222 

46.12.3803 
46.12.4804 

46.13.302 
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and other rules General Medicaid Provider 
Requirements, p. 2724 
and other rule - Inpatient and Outpatient Hospital 
Services, p. 2752, 3218 
and other rule - Provider Changes Under the Medicaid 
Nursing Facility Services Program, p. 3034, 76 
Medically Needy Assistance Standards, p. 2750 
and other rules - Health Maintenance Organizations, 
p. 2418 
and other rules Low Income Energy Assistance 
Program (LIEAP), p. 2136, 2887 

PUBLIC S2RYICE REGULAIION. Department of. Title J§ 

I 

I-IX 
I-LVIII 

38.5.1010 

Recovery of Abandonment Costs in Electric Utility 
Least-Cost Resource Planning and Acquisition, 
p. 1962, 78 
IntraLATA Equal Access Presubscription, p. 299 
Local Exchange Competition and Dispute Resolution in 
Negotiations between Telecommunications Providers 
for Interconnection, Services and Network Elements, 
p. 2528, 319 
and other rules - Electric Safety Codes - Electric 
Service Standards - Pipeline Safety (including Drug 
and Alcohol Testing), p. 2777, 317 

REYENQE. Department of. Title 42 

I 

42 .ll. 243 

42.15.101 

42.15.506 

42.17.103 
42.18.106 

42.19.501 

42.19.1203 

42.20.166 
42.21.106 

42.22.101 

42.25.1810 

Agricultural Improvements from Property Land 
Classification, p. 3112 
and other rules - Liquor Regulations for Golf Course 
and Moveable Devices, p. 2564, 3146 
and other rules - Biennial Review of Chapter 15 -
Composite Returns, p. 2142, 2605, 2985 
and other rule - Computation of Residential Property 
Tax Credit, p. 2829, 3148 
General Withholding Taxes, p. 2276, 2610 
and other rules - Reappraisal Plan Property Rules, 
p. 2783, 3149 
Property Tax Exemption for Disabled Veterans, 
p. 2568, 3150 
and other rules - Class 5 Classification Property 
Tax Rules, p. 2803, 3220 
and other rule - Forest Land Rules, p. 3208 
and other rules - Personal Property Rules, p. 2805, 
3157 
and other rules Industrial Property Rules, 
p. 2793. 3153 
Oil and Gas Rules, p. 2151, 2435 

SECRETARY OF STATE·· Title 44 

I-III Electronic Storage of Local Government Records, 
p. 2840. 3223 
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1.2.419 

44.3.105 

44.6.106 
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Filing, Compiling, Printer Pickup and Publication of 
the Montana Administrative Register, p. 2574, 3154 
and other rules Surveys of Polling Places 
Examination of Voting Devices, p. 2832, 3221 
and other rules - Uniform Commercial Code Rules, 
p. 2838, 3222 

(Commissioner of Political Practices) 

5-3/10/97 

Notice of Public Hearing to Consider Whether New or 
Amended Rules that Address Lobbying Activities are 
Necessary Pursuant to the Petition Submitted by 
Montana Common Cause, p. 2570 

Montana Administrative Register 


