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MONTANA ADMINISTRATIVE REGISTER
ISSUE NO. 4

The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies’ proposed new, amended or repealed rules; the
rationale for the change; date and address of public hearing;
and where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists any
changes made since the proposed stage. The interpretation
section contains the attorney deneral's opinions and state
declaratory rulings. Special notices and tables are inserted at
the back of each register.
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BEFORE THE CLASSIFICATION REVIEW COMMITTEE
OF THE STATE OF MONTANA

NOTICE OF PROPOSED
AMENDMENT OF RULE
6.6.8301

In the matter of the proposed )

amendment of rule 6.6.8301, )

concerning updating references to )

the NCCI Basic Manual for Workers }
) NO PUBLIC HEARING
) CONTEMPLATED

Compensation and Employers
Liability Insurance, 1996 ed.

TO: All Interested Persons.

1. On March 27, 1997, the Montana Classification Review
Committee proposes to amend rule 6.6.8301 updating references
to the NCCI Basic Manual for Workers Compensatlon and
Employers Liability, 1996 edition.

2. The rule, as proposed to be amended, appears as
follows (new material is underlined; material to be deleted is
interlined) :

) 3 > N el

PLAN NQO, 2 (1) The committee hereby adopts and incorporates
by reference the NCCI Basic Manual for Workers Compensation and
Employers Liability Insurance, 1996 ed., as supplemented
through Geteber—:—3896March 12, 1997, which establishes
classifications with respect to employers electing to be bound
by compensation plan No. 2 as provided in Title 39, chapter 71,
part 22, Mentapa—Code—AnmotatedMCA. A copy of the Basic Manual
for Workers Compensation and Employers Liability Insurance is
available for public inspection at the Office of the
Commissioner of Insurance, Room 270, Sam W. Mitchell Building,
126 North Sanders, P.0O. Box 4009, Helena, MT 59620-4009.
Copies of the Basic Manual for Workers Compensation and
Employers Liability Insurance may be obtained by writing to the
Montana Classification Review Committee in care of the National
Council on Compensation Insurance, Inc., 7220 West Jefferson
Avenue, Suite 310, Lakewood, Colorado 8023%. Persons obtaining
a copy of the Basic Manual for Workers Compensation and
Employers Liability Insurance must pay the committee's cost of
providing such copies.

{(2) Remains the same.

AUTH : 33-16-1012, MCA
IMP: 33-16-1012, 2-4-103, MCA
3. The proposed amendments are necessary in order to

update references to the NCCI Basic Manual for Workers
Compensation and Employers Liability. Changes to the NCCI
Basic Manual for Workers Compensation and Employers Liability
affect classifications for those employers listed below:

01-MT-97 - Collapse Code 8861 - “Charitable or Welfare
Organization- Professional Employees & Clerical” and Code 9110
- “Charitable or Welfare Organization--All Other Employees and
Drivers” and to establish Code 88317 - “Charitable or Weltare
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Organization--All Operations & Drivers” (Effective April 1,
1997.)

Purpose: To collapse the two codes which currently contemplate
professional versus non-professiconal employees, and to
establish a code, loss cost and rating values for charitable or
welfare organizations that are engaged in, among other things,
collecting and reconditioning used merchandise including the
sales of such merchandise in stores operated by these
organizations. This new code would contemplate both
professional and non-professional employees.

4. Interested parties may submit their data, views or
arguments concerning the proposed amendment in writing to
Christy Weikart, Chairperson, Montana Classification Review
Committee, c/o National Council on Compensation Insurance,

Inc., 7220 West Jefferson Avenue, Suite 310, Lakewood, Colorado
80235, no later than March 24, 1997,

5. 1f a person who is directly affected by the proposed
amendment wishes to express his data, views and arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to Christy Weikart, Chairperson,
Montana Classification Review Committee, </o National Council
on Compensation Insurance, Inc., 7220 West Jefferson Avenue,
Suite 310, Lakewood, Colorado 80235, no later than March 24,
1997.

6. 1t the classification review committee of the state
of Montana receives requests for a public hearing on the
proposed amendments from either 10% or 25, whichever is less,
of the persons who are directly affected by the proposed
amendment.; from the administrative code committee of the legis-
lature; from a governmental agency or subdivision; or from an
association having no less than 25 members who will be directly
affected, a hearing will be held at a later date. Notice of
the hearing will be published in the Montana Administrative
Register. Ten percent of the persons directly affected has
been determined to be 10 based on 100 persons in the state
whose classification is affected by the proposed amendment.

CLASSIFICATION AND
REVIEW COMMITTEE »
— N ]
By: ()/(/uut% ZL(/_IL/.M%
Christy feikart
Chairperson

By: ~&:25<:1—‘422<;;¢«425(/
Gary y( Spadfh
Rules Reviewer

Certified to the Secretary of State on the 7th of February,
1997.
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED

amendment of Rule 6.6.4001 ) AMENDMENT

pertaining to the valuation ) NO PUBLIC HEARING
)

of securities CONTEMPLATED

TO: All Interested Persons:

1. On March 26, 1997, the State Auditor and Commissioner
of Insurance proposes to amend Rule 6.6.4001 pertaining to the
valuation of securities other than those specifically referred
to in statutes.

2. The proposed rule amendments are as follows (new
material is underlined; material to be deleted is interlined):

Y o

(1) Securities and
assets must be valued in accordance with valuation standards
of the NAIC published in its 39981996 Accounting Practices and
Procedures manual and its December 31, 499851996 Valuation of
Securities manual.

(2) The department hereby adopts and incorporates herein
by reference the standards adopted by the NAIC for valuation
of securities and other investments appearing in its 15941996
Accounting Practices and Procedures manual and its December
31, 5951996 Valuation of Securities manual. These are
nationally-recognized models for such standards. Copies of
the manuals are available for inspection at the office of the
commissioner of Insurance, Room 270, Sam W. Mitchell Building,
Helena, Montana. Copies of the Accounting Practices and
Procedures manual and the vValuation of Securities manual may
be obtained by writing to the National Association of
Insurance Commissioners, 120 West 12th Street, Suite 1100,
Kansas City, MO 64105-1925. Persons obtaining copiles of such
manuals may be reguired to pay the NAIC's costs of providing
such copies.

AUTH: 33-1-313, 33-2-533, and 33-2-1517, MCA
IMP: 33-2-533 and 33-2-1517, MCA

3. Rule 6.6.4001 is being amended because the manuals
referenced are updated on an annual basis. The amendments
incorporate the most current manual.

4. Interested parties may submit their data, views or
arguments concerning the proposed amendment in writing to Jim
Borchardt, Montana Insurance Department, P.O. Box 4009,
Helena, Montana 59604, and must be received no later than
March 24, 1997.
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5. If a person who is directly affected by the proposed
amendment wishes to express hig data, views and arguments
orally or in writing at a public hearing, he must make a
written request for a hearing and submit this request along
with any written comments he has to Jim Borchardt, Montana
Insurance Department, P.O. Box 4009, Helena, Montana 59604. A
written request for hearing must be received no later than
March 24, 1997.

6. If the agency receives requests for a public hearing
on the proposed amendment from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
action; from the administrative code committee of the
legislature; from a governmental subdivision or agency; or
from an association having not less than 25 members who will
be directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons
directly affected has been determined to be 30 persons based
on the 300 persons who have indicated interest in the rules of
this agency and who the agency has determined could be
directly affected by these rules.

By:
U
puty Insurance Commissioner
By: ;)C;Z::°7A’Cirézkl4bt7{/

Gary L/’Spaetﬁ

Rules Reviewer

Certified to the Secretary of State this 7th day of February,
1997.
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION
OF THE STATE OF MONTANA

In the matter of the proposed )
amendment of rule
relating to protection

in evaluation procedures.

NOTICE OF PUBLIC
HEARTNG

TO: All interested persons.

1. on Wednesday, March 19, 1997, at 9:00 a.m., in the
upstairs conference room, Office of Public Instruction, 1300
11th Avenue, Helena, Montana, a public hearing will be held to
consider the proposed amendment of rule relating to protection
in evaluation procedures.

2. The rule, as proposed to be amended, new material
underlined, deleted material interlined, provides as follows.

0.16 0 OTEC N _IN VALU ON _PROCEDURES (1)
through (5) remain the same.

(6) A supplementary written report of individualized
assessments is required in areas related to specific
disabilities as follows:

(a) through (k) remain the same.

(1) Vision impairment: medical or optometric assessments,
and a determination of the_  student’s need for asgsistive
techpolo including but not limited to brajlle instructjo
braille reader_  textbooks, or large print or tape recorded
instructjional material.

(7) remains the same.

(AUTH: 20-7-402, MCA; IMP: 20-7-403, 20-7-414, MCA)

3. Revision of the rule relating to protection in
evaluation procedures is necessary to clarify that whenever a
comprehensive educational evaluation is conducted for a student
with a visual impairment, the evaluation includes a
supplementary written report that considers whether assistive
technology including but not limited to Braille is needed for
the child.

4, Interested persons may submit their data, views or
arguments, either orally or in writing, at the hearing. Written
data, views or arguments may also be submitted to the Office of
Public Instruction, Geralyn Driscoll, P.0O., Box 202501, Helena,
MT 59620-2501, no later than 5:00 p.m. on March 28, 1997.
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5. An official of the Legal Services Unit, Office of
Public Instruction, has been designated to preside over and

cgnduct the earlizlla

?alyn 1scoll Nancy Keenan
Rule Revxewer Superintendent
office of Public Instruction Office of Public Instruction

Certified to the Secretary of State February 10, 1997.

4-2/24/97 MAR Notice No. 10-2-99



-3756-

BEFORE THE DEPARTMENT OF ENVIRONMENTAL QUALITY
OF THE STATE OF MONTANA

In the matter of the amendment of NOTICE OF
ARM 17.36.303 relating to the PROPOSED AMENDMENT
authority of the department to OF RULES

NO PUBLIC HEARING

)
)
)
allow use of alternate water )
systems in subdivisions. )

)

CONTEMPLATED
{Subdivisions)
To: All Interested Persons
1. On April 4, 1997, the department proposes to amend
ARM 17.36.303 relating to the authority of the Department of

Environmental Quality to allow use of alternate water systems
in subdivisions.

2. The rule, as proposed to be amended, appears as
follows (new material is underlined; material to be deleted is
interlined) :

17.3¢,303  INDIVIDUAL WATER SUPPLY SYSTEMS (1)-(7)
Remain the same.

(8} An alternate water source may be developed where it
is shown to be not economically feasible to develop a well or
where well water is unacceptable in terms of quantity, e¥ qual-
ity ility. Evidence that the alternate water
supply is adequate shall be provided to the department.

(a) - (c) Remain the same.

(9) - (12) Remain the same.

AUTH: 76-4-104, MCA; IMP: 76-4-104, 76-4-125, MCA

3. Under 76-4-104(6), MCA, ARM 17.36.101 (1} and
17.36.110, the department may not approve a subdivision plat if
the domestic water supply is not adequate in terms of quality,
quantity, and dependability. ARM 17.36.303(8) allows the
department to approve an alternate water supply when the
proposed water supply is from wells and the wells would be
"unacceptable in terms of quantity or quality." Absent from
the latter rule is the term “dependability." Because ARM
17.36.101(1) defines dependability as availability of quantity
and ¢quality "at all times," the department has interpreted ARM
17.36.303(8) since its adoption in 1967 to allow approval of an
alternate water source when wells are unacceptable because they
would not be dependable--i.e., that they would provide adequate
quality and quantity some of the time but not all of the time.
However, at its February 23, 1996, meeting, the Administrative
Code Committee, in reviewing the department's approval of an
alternate water supply for a specific subdivision, expressed
concern that the department's interpretation is not correct.
The Committee requested that the department clarify the rule
and make its terminolegy congsistent with the rules on
disapproval of water source. Under the Committee's
interpretation, the department could not, in certain instances,
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approve an alternate water source proposed by a developer, even
though an acceptable one were available. This would require
unnecessary and unjustifiable subdivision disapprovals. While
the department believes that its interpretation would be
upheld, the absence of the term "dependability" in ARM
17.36.303(8), does create an ambiguity. The amendment is
therefore proposed to ensure that the department is not
required to disapprove an alternate water supply proposed by a
developer when there is no sufficient reason for the
disapproval.

4. Interested persons may submit their data, views, or
arguments concerning the proposed amendment, in writing, to Leona
Holm at the Department of Environmental Quality, PO Box 200901,
Helena, MT 59620-0901, no later than March 26, 1997.

5. If a person who is directly affected by the proposed
amendment wishes to express his/her data, views, and arguments
orally or in writing at a public hearing, he/she must make
written request for a hearing and submit this request along
with any written comments he/she has to Leona Holm at the
Department of Environmental Quality, PO Box 200901, Helena, MT
59620-0901. A written request for a hearing must be received
no later than March 26, 1997,

6. If the agency receives requests for a public hearing
on the proposed amendments from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
action; from the administrative code committee of the
legislature; from a governmental subdivision or agency; or from
an association having not less than 25 members who will be
directly affected, a hearing will be held at a later date,
Notice of the hearing will be published in the Montana Admin-
igstrative Register. Ten percent of those persons directly
affected has been determined to be one person,
based on an average of five persons who propose alternate water
supplies for subdivisions each year.

DEPARTMENT OF ENVIRONMENTAL
QUALITY

by WM/%)}@«J

MA?.( A. SIMONICH, Director

Reviewed by

vl
JoHn F. North, Rule Reviewer

Certified to the Secretary of State _February 10, 1997 .

4-2/24/97 MAR Notice No. 17-041



-377-

BEFORE THE DEPARTMENT OF ENVIRONMENTAL QUALITY
OF THE STATE OF MONTANA

In the matter of the amendment of NOTICE OF PUBLIC HEARING

)
rules 17.50.530 and 17.50.540, ) FOR PROPOSED AMENDMENT
amending Class II landfill require-) OF RULES
ments,

(S50lid Waste Management)
To: All Interested Persons

1. On March 19, 19%%7, at 10:30 a.m., the department will
hold a public hearing in Room 111 of the Metcalf Building, 1520
E. 6th Ave., Helena, Montana, to consider the amendment of the
above-captioned rules. ’

2. The rules, as proposed to be amended, appear as follows
(new material is underlined; material to be deleted is
interlined) :

(1) Closure criteria for Class II landfills are as follows:

(a) and (b) Remain the same.

(c) The owner or operator must prepare a written closure
plan that describes the steps necessary to close all landfill
units at any point during their active life in accordance with
the cover design requirements in (1) (a) or (b) cof this rule, as

applicable. The closure plan, at a minimum, must include the
following information:
(i) Remains the same.

(ii) an estimate of the largese —area—eof--the (Class 11
landfill unit ever that the department determines to.be the
requiring a final cover as required

under (1) {(a) of thig rule at—amy—time during the active life pof

(iii) and (iv) Remain the same.
(d) - (j) Remain the same.
(2) Remains the same.
AUTH: 75-10-204, MCA; IMP: 75-10-204, MCA

17.50.540  FINANCIAL ASSURANCE REQUIREMENTS FOR CLASS I1
LANDFILLS (1)4m>r The requirements of this rule apply to owners
and operators of all Class II landfill units, except owners or
operators who are state or federal government entities whose
debts and liabilities are the debts and liabilities of a state or
the United States. Subdivisions of state government, such as
counties, cities or towns, whose debts and liabilities are not
directly the debts and liabilities of the state, are subject to
this rule.

{a}d) The requirements of this rule are effective April 9,
1997, exgep;
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(2) Thg following fPinancial assurance for closure is required:

(a) The owner or operator must have a detailed written
estimate, in current dollars, of the cost of hiring a third party
to close the largest—area—eof——allt Class II landfill umits—ever

unit that the department determines tQ be the largest unit in the
facility requiring a final cover as required under ARM 17.50.530
at—any—time during the active life of the fagility in accordance
with the closure plan. The owner or operator must submit a copy
to the department and place the estimate in the operating record.

(i) The cost estimate must equal the cost of closing the

unit during the active life when the
extent and manner of its operation would make closure the most

expensive, as indicated by its closure plan (see ARM
17.50.530(1) () (ii})) .
(ii) - (iv) Remain the same.

{b) Remains the same.

(3) and (4) Remain the same.

(5) The mechanisms used to demonstrate financial assurance
under this rule must ensure that the funds necessary to meet the
costs of closure, post-closure care, and corrective action for
known releases will be available whenever they are needed.
Owners and cperators must choose from the options specified in
(a)-(g) below.

(a) (i) An owner or operator may satisfy the requirements of
this rule by establishing a trust fund which conforms to the
requirements of this rule. The trustee must be an entity which
has the authority to act as a trustee and whose trust operations
are regulated and examined by a federal or state agency. A copy
of the trust agreement must be placed in the facility's operating
record.

(ii) Payments into the trust fund must be made annually by
the owner or operator er over the remaining life of the Class II
landfill wnie;—whiehever ja—shorter facility, in the case of a
trust fund for closure or post-closure care, or over one-half of
the estimated length of the corrective action program in the case
of corrective action for known releases. Thi® These periods +®
are referred to as the pay-in periodg.

(iii) - (viii) Remain the same.

(b) - (h) Remain the game.

AUTH: 75-10-204, MCA; IMP: 75-10-204, MCA

3. The proposed amendments to ARM 17.50.540(1) (b) allow
the small landfills that wmay have the most difficulty in
obtaining financial assurance additional time to commence
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submittal of the assurance.

The amendments to ARM 17.50.530 and 17.50.540, pertaining to
the pay-in period and the amocunt of financial assurance, modify
those requirements to reflect recent Environmental Protection
Agency c¢larification of the comparable federal regulations. The
amendments provide the lowest allowable level of financial
agsurance and the longest allowable pay-in period. This is
proposed because the financial assurance mechanism requirement is
costly to landfill operators, most of whom are local governments,
and the Department has determined that the likelihood that it
will need to draw on a final assurance mechanism in the future is
remote.

4. Interested persons may submit their data, views, or
arquments concerning the proposed amendments, either orally or in
writing, at the hearing. Written data, views, or arguments may
also be submitted to Jon Dillard, Department of Environmental
Quality, Metcalf Building, PO Box 200901, Helena, MT 59620-0901,
no later than March 24, 1997.

5. Jim Madden has been designated to preside over and
conduct the hearing.

DEPARTMENT OF ENVIRONMENTAL QUALITY

Reviewed by:

=

JO! F. NORTH, Rule Reviewer

Certified to the Secretary of State_February 10, 1997
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
adoption of 11 new rules ) THE PROPOSED ADOPTION OF ELEVEN
related to the workers’ } NEW RULES

compensation administrative )

assessment )

TO ALL INTERESTED PERSONS:

1. On March 21, 1997, at 10:00 a.m., a public hearing
will be held in the first floor conference room, Room No. 104 of
the Walt Sullivan Building (Dept. of Labor Building), 1327
Lockey, Helena, Montana, to consider the adoption of rules
related to the workers' compensation administrative assessment.

The Department of Labor and Industry will make reasonable
accommodat ions for persons with disabilities who wish to
participate in this public hearing. If you request an
accommodation, contact the Department by not later than
4:00 p.m., March 17, 1997, to advise us of the nature of the

accommodat ion that you need. Please contact the Employment
Relations Division, Attn: Ms. Linda Wilson, P.0O. Box 8011,
Helena, MT 59604-8011; telephone (406) 444-6531; TTD

(406) 444-5549; fax (406) 444-4140. Persons with disabilities
who need an alternative accessible format of this document in
order to participate in this rule-making process should contact
Ms. Wilson.

2. The Department of Labor and Industry proposes to adopt
new rules as follows:

RULE I _DEFINITIONS For the purpose of this subchapter,
the following definitions apply, unless the context of the rule
clearly indicates otherwise:

(1) “Allocation” means the manner in which direct and
indirect costs are distributed to an individual plan.
(2) “Administrative assessment” means the workers'

compensation administrative assessment provided for by 39-71-
201, MCA.

(3) T“Associated entity” means a governmental body, other
than the department, which has statutory duties related to
workers' compensation and occupational disease matters,
occupational safety acts, and boiler insgpections, and which 1is
funded by the administrative assessment. The Workers'
Compensation Court is an example of an “associated entity”. The
term does not include the state fund or the self-insurers
guaranty fund, or any other entity not funded in whole or in
part by the administrarive assessment.

(4) “Cost object” means any activity for which a separate
measurement of costs is desired for distribution to the plans.
(8) “Department” means the department of labor and

industry.
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(6} “Direct costs identifiable to a plan” means those
costs that can be identified specifically with a particular
program and also identified with an individual plan without
further allocation.

(7) “Direct costs identifiable to a program” means those
costs that can be identified specifically with a particular
program, and which are allocated to the plans.

(8) “Indirect costs” means those costs incurred for a
common or joint purpose benefiting more than one program, and
which are not readily assignable to the program specifically
benefited without effort disproportionate to the results
achieved.

(9) “Plans” or “the plans” means Plan No. 1, Plan No. 2,
and Plan No. 3, under which workers’ compensation insurance is
to be provided in accordance with Title 39, chapter 71, MCA. It
is distinguished from the phrase “individual plan”, which means
a particular plan, such as Plan No. 1, Plan No. 2, or Plan No.
3.

(10) “Program” means one or more regulatory, adjudicatory,
informational, or service functions performed by the department
or an associated entity in carrying out statutory directives
related to workers' compensation and occupational safety
matters. The term does not include the uninsured employers’
fund, established by 39-71-502, MCA, the subsequent injury tund,
as defined in 39-71-901, MCA, or any other function which is not
funded by the administrative assessment.

{11) “Year” means a fiscal year, beginning July 1 and
ending the following June 30 of the year indicated.

AUTH: 39-71-203, MCA IMP: 39-71-201, MCA

(1) The administrative assessment is calculated annually,
and is based on the current year's budget for all programs
funded by the administrative assessment. The budgeted costs are
allocated to each individual plan on the same basis as actual
costs were allocated that plan in the previous year.

{2) The previous year's administrative asgsessment income,
on a plan-by-plan basis, is compared to the total actual plan-by-
plan costs of the previous year. Aany difference between the
income from an individual plan's administrative assessment and
the actual costs for the plan in the previous year is carried
forward as an adjustment to the administrative assessment in the
current year.

(3) Other income from the previous year is credited to the
program from which the income was generated. An example of
“other income” is revenue dgenerated by the sale of the workers’
compensation “blue book” compilation of statutes and rules.

(4) Following calculation of the administrative assessment
by plan, the department individually bills each plan member that
ig liable for a share of the administrative assessment. The
bill 1s the greater of:

(a) the proportionate share of the administrative
assessment that is attributable to the individual plan member,
based on the plan member’s participation in a particular plan
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during the year; or

{b) the statutory minimum for an individual plan member.

(5) Plan No. 1 members' share shall be based on the
preceding calendar year’'s gross annual payroll, Plan No. 2
members’ share shall be based on the preceding calendar year
gross annual direct premiums collected in Montana on workers’
compensation policies of Plan No. 2 insurers. Plan No. 3 is one
member. Therefore the amount calculated is the amount due from
Plan No. 3.

(6) Payment of the bill for the administrative assessment
is due 30 days from the date of the bill.
AUTH: 39-71-203, MCA IMP: 39-71-201, MCA

RULE IIT RECALCULATION OF ADMINISTRATIVE ASSESSMENTS MADE
IN_FISCAL YEARS 1992 - 1995 (1) 1In response to the decision of
the Workers' Compensation Court in WCC No. 9309-68%3, Montana
Schools Group v. Department of Labor and Industry (decided
June 16, 1995}, the department will recalculate the
administrative assesgsment for the years 1992 through 1995,
inclusive, using the general methodology contained in [RULE II]
and the year-specific methodologies contained in [RULE IV, RULE
V, RULE VI and RULE VIT]).

(2) In the event a plan's administrative assessment is
changed as a result of the recalculation for years 1992 through
1995, only those plan members that paid a given year's
administrative assessment under protest and exercised the
appropriate administrative remedies will have their bill for
that year recalculated.

(3) An individual plan member that has its assessment
recalculated will be billed for any net increase in the
assessment due for years 1992 through 1995. If there is a net
decrease in the assessment due, the plan member may choose to
apply the net decrease as a credit toward a future
administrative assessment or ask for a refund. A refund will be
paid as soon as practicable, from whatever funds the department
can properly use to pay such a refund.

AUTH : 39-71-203, MCA IMP: 39-71-201, MCA

YEAR 1992 (1) This rule provides for a methodology of
allocating the actual 1991 costs and 1992 budgeted direct costs
identifiable to a plan, direct costs identifiable to a program,
and the allocation of indirect costs to programs, in order to
calculate the administrative assessment for 1992.

(2) The department did not collect data on the number of
hours worked on matters on a plan-by-plan basis in 1991 for any
of the programs or cost objects identified in (4), (5), (6),
(7), or (8), except for (7){c) and (7)(e). Accordingly, the
department does not have any basis other than the indicators
identified in this rule upon which to determine the cost
allocations.

(3) During 1992, there were no direct costs identifiable
to a plan.
(4) The department uses the following indicators as cost
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objects for allocating to each individual plan indirect costs
and direct costs identifiable to legal programs:

(a} the number of petitions tiled with the wWorkers!'
Compensation Court, for the Workers’ Compensatlon Court program;
and

(b) the number of workers’ compensation and occupational
disease case hearings held by the department, for the hearings
program.

(5) The department uses the following indicators as cost
objects for allocating to each individual plan indirect costs
and direct costs identifiable to insurance compliance programs:

{(a) the number of orders processed and files reviewed, for
the claims management program;

{(b) the number of reports reviewed, for the files
management program;

{c) the number of reports received, for the accident
cataloging program;

(d})  the number of panels and reviews held, for the
department’s rehabilitation program;

(e} the number of rehabilitation panels convened, for the
department’'s rehabilitation panel program;

(f} the number of rehabilitation panels convened, for the
department of social and rehabilitation services' rehabilitation
panel program;

(g) the number of orders processed and files reviewed for
file management purposes, for the medical regulation program;

(h) the number of Plan No. 2 private insurers and the
number of Plan No. 1 self-insured entities, for the policy
compliance program;

(i) the number of cases processed, tor the mediation
program; and

(j) the total amount of compensation paid during 1991 by
each individual plan, for administration of the subsequent
injury fund program.

{(6) The department uses the weighted average of the
expenditures in (5), except for (5)(f), expressed as the
percentage an individual plan has of the total expenditures for
insurance compliance functions, for allocating the indirect
costs of providing administration and clerical support for
insurance compliance programs,

(7) The department uses the following indicators as cost
objects for allocating to each individual plan indirect costs
and direct costs identifiable to safety programs:

(a) the number of employers enrolled in 1991, for the
occupational safety statistics program;

(b} the number of claims processed (except for Plan No. 3,
using data generated over a seven month period only), for the
supplemental data system program;

(¢) the number of hours worked (tracked by plan), for the
loss control program;

{(d) the number of mines inspected, for the mining
inspection program; and

(e) the number of hours worked (tracked by plan), for the

boiler and c¢rane inspection program.
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(8) The department uses the weighted average of the
expenditures in (7), expressed as the percentage an individual
plan has of the total expenditures for safety functions, for
allocating the indirect costs of providing administration for
safety programs.

AUTH: 39-71-203, MCA IMP: 39-71-201, MCA

YEAR 1993 (1) This rule provides for a methodology of
allocating the actual 1992 costs and 1993 budgeted direct costs
identifiable to a plan, direct costs identifiable to a program,
and the allocation of indirect costs to programs in order to
calculate the administrative assessment for 1993,

(2) The department did not collect data on the number of
hours worked on matters on a plan-by-plan basis in 1992 for any
of the programs or cost objects identified in (4), (5), (&),
(7), or (8), except for (7)(c) and (7)(e). Accordingly, the
department does not have any basis other than the indicators
upon which to determine the cost allocations.

(3) During 1993, there were no direct costs identifiable
to a plan.

(4) The department uses the following indicators as cost
objects for allocating to each individual plan indirect costs
and direct costs identifiable to legal programs:

(a) The number of petitions filed with the Workers'
Compensation Court, for the Workers’ Compensation Court program;
and

(b} The number of workers’ compensation and occupational
disease case hearings held by the department, for the hearings
program.

(5) The department uses the following indicators for
allocating to each individual plan indirect costs and direct
costs identifiable to insurance compliance programs:

(a) the number of orders processed and files reviewed, for
the claims management program;

(b} the number of reports reviewed, for the files
management program;

(¢} the number of new claim files created, for the
accident cataloging program;

(d) the number of rehabilitation panels convened, for the
department’s rehabilitation panel program;

(e) the number of rehabilitation panels convened, for the
department of social and rehabilitation services’ rehabilitation
panel program;

(f) the same allocation as provided by (5), for the
special projects program;

(g) the number of orderg processed and files reviewed for
file management purposes, for the medical regulation program;

(h) the number of Plan No. 2 private insurers and the
number of Plan No. 1 self-insured entities, for the policy
compliance program;

(i) the number of cases processed, for the ‘mediation
program;
(j3) the total amount of compensation paid in 1991, for
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administration of the subsequent injury fund program; and

(k) the number of active employers in 1992, for
administration of the independent contractor program.

(6) The department uses the weighted average of the
expenditures in (5), except for (5)(e) and (5) (f), expressed as
the percentage an individual plan has of the total expenditures
for insurance compliance functions, for allocating the indirect
costs of providing administration and clerical support to the
insurance compliance programs.

(7) The department uses the following indicators as cost
objects for allocating to each individual plan indirect costs
and direct costs identifiable for safety programs:

() the number of employers enrolled in 1992, for cthe
occupational safety statistics program;

(b) the number of claims, for the supplemental data system
program;

(¢} the number of hours worked {(tracked by plan), for the
loss control program;

(d) the number of mines inspected, for the mining
inspection program; and

(e} the number of hours worked (tracked by plan) for the
boiler and crane inspection program.

(8) The department uses the weighted average of the
expenditures in (7), expressed as the percentage an individual
plan has of the total expenditures for safety functions, for
allocating the indirect costs of providing administration for
safety programs.

AUTH: 39-71-203, MCA IMP: 39-71-201, MCA

RULE VI ADMINISTRATIVE ASSESSMENT METHODOLOGY FOR FISCAL
YEAR 1994 (1) This rule provides for a methodology of
allocating the actual 1993 costs and 1994 budgeted direct costs
identifiable to a plan, direct costs identifiable to a program,
and the allocation of indirect costs to programs, 1in order to
calculate the administrative assessment for 1994.

(2) The department did not collect data on the number of
hours worked on matters on a plan-by-plan basis in 1993 for any
of the programs or cost objects identified in (4), (5), (6)
(7) or (8), except (7)(b) and (7)(d). Accordingly, the
department does not have any basis other than the indicators
upon which to determine the cost allocations.

(3) During 1994, the following programs had direct costs
identifiable to a plan, as well as indirect costs associated
with that program:

(a) the Plan No. 1 policy compliance program, identifiable
to Plan No. 1; and

(b) cthe Plan No. 2 policy compliance program, identifiable
to Plan No. 2.

(4) The department uses the following indicators as cost
objects for allocating to each individual plan indirect costs
and direct costs identifiable to legal programs:

(a) the npumber of petitions filed with the Workers'
Compensation Court, for the Workers' Compensation Court program;
and
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(b) the number of workers’ compensation and occupational
disease case hearings held by the department, for the hearings
program.

{5) The department uses the following indicators as cost
objects for allocating to each individual plan indirect costs
and direct costs identifiable to insurance compliance programs:

(a) the same allocation as in (6) {a) for actual costs,
and in (6) (b) for budgeted costs, for the special projects
program;

{(b) the number of orders processed and files reviewed, for
the claims management program;

(c) the number of reports reviewed, for the files
management program;

(d) the number of new claim files created, for the data
analysis program; -

(e) the number of rehabilitation panels convened, for the
department’s rehabilitation panel program;

(f£) the number of rehabilitation panels convened, for the
department of social and rehabilitations' rehabilitation panel
program;

(g) the number of orders processed and files reviewed for
file management purposes, for the medical regulation program;

(h) the number of cases processed, for the mediation
program;

(i} the total amount of compensation paid in 1992, for
administration of the subsequent injury fund program;

(j) the number of active employers insured in 1993, for
administration of the independent contractor exemption program;

(k) the amount of premium written during calendar vyear
1992 for Plan No. 2 and the amount of premium written during
1993 for Plan No. 3, by plan, for the trade group determination
program;

(1) the number of active employers insured during 1991,
for the underinsured employers’ fund program; and

(m) the same allocation as in (&) (a) for actual costs and
in (6) (b) for budgeted costs, for the management information
system program,

(6) In 1994, because of internal reorganization of the
department, the department made a distinction between actual
1993 expenditures and  budgeted 1994 expenditures for
administration and clerical support for the insurance compliance

programs.
(a} The department uses the weighted average of the

expenditures in (3)(a), {3}(b), and (5)(b) through (5) (i),

except for (5)(f), expressed as the percentage an individual

plan has of the total actual expenditures, for allocating the
indirect costs of providing administration and clerical support
for insurance compliance programs.

(b) The department uses the weighted average of the
expenditures in (3) {(a), (3)(b), (5) (b) through (5) (1) and (7} (b)
through (7)(d), except for (5){f), expressed as the percentage
an individual plan had of the total budgeted expenditures for
the administration and clerical support for the insurance
compliance programs.
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(7) The department uses the following indicators as cost
objects for allocating to each individual plan indirect costs
and direct costs identifiable to safety programs:

(a) the number of employers enrolled in 1993, for the
occupational safety statistics program;

(b) the number of hours worked (tracked by plan), for the
loss control and on-site consultation program;

(c) the number of mines inspected, for the mining
inspection program;

(d) the number of hours worked (tracked by plan), for the
boiler and crane inspection program;

{(e) the same allocation as in (6) (a) for actual costs and
in (6)(b) for budgeted costs, for the Safety Culture Act
implementation program; and

(f} the number of new claim files created, for the
supplemental data system program.

(8) The department uses the weighted average of the
expenditures in (7) (a) through (7)(d) and (7) (f), expressed as
the percentage an individual plan has of the total actual
expenditures, for administration for safety programs.

AUTH : 39-71-203, MCA IMP: 39-71-201, MCA

YEAR 1995 (1) This rule provides for a methodology of
allocating the 1994 actual costs and 1995 budgeted direct costs
identifiable to a plan, direct costs identifiable to a program,
and the allocation of indirect costs to programs, in order to
calculate the administrative assessment for 1995.

(2) The department did not collect data on the number of
hours worked on matters on a plan-by-plan basis in 1994 for any
of the programs or cost objects identified in (4), (5}, (&), or
(7}, except (7)(b) through (7)(d). Accordingly, the department
does not have any basis other than the indicators upon which to
determine the cost allocations.

(3) The following programs had direct costs identifiable
to a plan, as well as indirect costs associated with that
program:

(a) the Plan No. 1 policy compliance program, identifiable
to Plan No. 1; and

(b} the Plan No. 2 policy compliance program, identifiable
to Plan No. 2.

(4) The department uses the following indicators as cost
objects for allocating to each individual plan indirect costs
and direct costs identifiable to legal programs:

{a) the number of petitions filed with the Workers'
Compensation Court, for the Workers’ Compensation Court program;
and

(b} the number of workers' compensation and occupational
disease case hearings held by the department, for the hearings
program.

(5) The department uses the following indicators as cost
objects for allocating to each individual plan indirect costs
and direct costs identifiable to insurance compliance programs:

{a) the same allocation as in (6), for the special
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projects program;

{(b) the number of orders processed and files reviewed, for
the claims management program;

(¢} the number of files reviewed, for the files management
program;

(d) the number of new claim files created, for the data
analysis program;

(e) the number of rehabilitation panels convened, for the
department’s rehabilitation panel program;

(f) the number of rehabilitation panels convened, for the
department of public health and human services’ rehabilitation
panel program;

(g) the number of orders processed and files reviewed for
file management purposes, for the medical regulation program;

(h)  the number of cases processed, for the mediation
program;

(i} the number of active employers insured in 1994, for
the independent contractor exemption program;

(j) the amount of premium written during calendar year
1993 for Plan No. 2 and the amount of premium written during
1994 for Plan No. 3, for the trade group determination program;

(k) the number of active employers insured by plan in
1994, for the administration of the underinsured employer's fund
program; and

(1) the game allocation as in (6}, for the management
information systems program.

(6) The department uses a weighted average of certain
specified expenditures, expressed as the percentage an
individual plan has of the total expenditures for all of those
functions, for administration and clerical support of all of the
programs funded by the administrative assessment. The following
expenditures are used in creating the weighted average:

(a) (3)(a) and (3) (b);

(b) (5} (b) through (5) (k), except for (5) (f); and

(c} (7) (b) through (7)(d).

(7) The department uses the following indicators as cost
objects for allocating to each individual plan indirect costs
and direct costs identifiable to safety programs:

(a) the number of employers enrolled in 1994, for the
occupational safety statistics program;

(b) the number of field hours worked, for the occupational
safety and on-site safety consultation program;

(c) the number of field hours worked, for the mining
inspection program;

(d) the number of field hours worked, for the boiler and
crane inspection program; and

(e) the same allocation as in (6), for the Safety Culture
Act implementation program.
AUTH: 39-71-203, MCA IMP: 39-71-201, MCA
(1) This rule provides for a methodology of

allocating the actual 1995 costs and budgeted 1996 direct costs
identifiable to a plan, direct costs identifiable to a program,
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and the allocation of indirect costs to programs, in order to
calculate the administrative assessment for 1996.

(2) The department did not collect data on the number of
hours worked on matters on a plan-by-plan basis in 1995 for any
of the programs or cost objects identified in (4), (%), (&),
{7}, (8)(a), or (8)(e}. Accordingly, the department does not
have any basis other than the indicators upon which to determine
the cost allocations.

(3) The following programs had direct costs identifiable
to a plan, as well as indirect costs associated with that
program:

(a) the Plan No. 1 policy compliance program, identifiable
to Plan No. 1; and

(b) the Plan No. 2 policy compliance program, identifiable
to Plan No. 2.

(4) The department uses the following indicators as cost
objects for allocating to each individual plan indirect costs
and direct costs identifiable to legal programs:

(a) the number of petitions filed with the Workers'
Compensation Court, for the Workers'’ Compensation Court program;
and

(b) the number of workers' compensation and occupational
disease case hearings held by the department, for the hearings
program.

(5) The department uses the following indicators as cost
objects for allocating to each individual plan indirect costs
and direct costs identifiable to claims assistance programs:

(a) the same allocation as in (6), for the special
projects program;
(k) the number of orders processed and files reviewed, for

the claims management program;

(c) the number of new claim files created, for the data
analysis program;

(d) the number of rehabilitation panels convened, for the
department's rehabilitation panel program;

(e) the number of rehabilitation panels convened, for the
department of public health and human services’ rehabilitation
panel program;

(f) the number of cases processed, for the mediation
program;
{(g) the same allocation as in (6), for the management

information systems program; and

(h) the weighted average of the expenditures in (5) (b)
through (5)(d), (5)(f) and (5)(g), expressed as the percentage
an individual plan has of the total expenditures, for
administration of the claims assistance program.

(6) The department uses a weighted average of certain
specified expenditures, expressed as the percentage an
individual plan has of the total expenditures for all of those
functions, for administration and clerical support of all of the
programs funded by the administrative assessment. The following
expenditures are used in creating the weighted average:

{a) (3)(a) and (3)(b);

(b} (%) {b) through (5){d) and (5) (f});
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(c) (7){(a) through (7)(d); and

(d) (8) (b} through (8)(d), except (8){d) only for 1995
actual costs, not 1996 budgeted costs, because the program was
transferred to the department of commerce.

(7} The department uses the following indicators as cost
objects for allocating to each individual plan indirect costs
and direct costs identifiable to regulations bureau programs:

(a) the number of orders processed and files reviewed for
file management purposes, for the medical regulation program;

(b) the number of active employers in 1995, for the
independent contractor exemption program;

(¢) the amount of premium written during calendar year
1994 for Plan No. 2 and the amount of premium written during
1995 for Plan No. 3, for the trade group determination program;

(d) the number of active employers in. 1995, for
administration of the underinsured employers’ fund program; and

(e) the weighted average of the expenditures in (3) (a),
(3) {b), and ({(7)(a) through (7} (d), expressed as the percentage
an individual plan has of the total expenditures, for
administration of the regulationg bureau programs.

(8) The department uses the following indicators as cost
objects for allocating to each plan indirect costs and direct
costsg identifiable to safety programs:

(a) the number of employers enrolled in 1995, for the
occupational safety statistics program;

{(b) the number of field hours worked, for the mandatory
inspection and on-site consultation program;

(c) the number of field hours worked, for the mining
inspection program;

(d) the number of hours worked, for the boiler inspection
program; and

{e) the same allocation as in (6), for the Safety Culture
Act implementation program.
AUTH: 39-71-203, MCA IMP: 39-71-201, MCA

RULE IX ADMINISTRATIVE ASSESSMENT METHODOLOGY FOR FISCAL
YEAR 1937 (1) This rule provides for a methodology ot
allocating the 1996 actual costs and 1997 budgeted direct costs
identifiable to a plan, direct costs identifiable to a program,
and the allocation of indirect costs to programs, in order to
calculate the administrative assessment for 1997.

(2) The department did not collect data on the number of
hours worked on matters on a plan-by-plan basis in 1996 for any
of the programs or cost cobjects identified in (4), (5), (6},
(7Y (a), or (7)(e). Accordingly, the department does not have
any basis other than the indicators upon which to determine the
cost allocations.

(3) The following programs had direct costs identifiable
to a plan, as well as indirect costs associated with that
program:

(a) the Plan No. 1 policy compliance program, identifiable
to Plan No. 1; and

(b) the Plan No., 2 policy compliance program, identifiable
to Plan No. 2.
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(4) The department uses the following indicators as cost
objects for allocating to each individual plan indirect costs
and direct costs identifiable to legal programs:

(a) the number of petitions filed with the Workers'
Compensation Court, for the Workers’ Compensation Court program;
and

(b) the number of workers' compensation and occupational
disease case hearings held by the department, for the hearings
program,

(5) The department uses the following indicators as cost
objects for allocating to each individual plan indirect costs
and direct costs identifiable to claims assistance programs:

(a) the same allocation as in (8), for the special
projects program;
(b} the number of orders, 14 day notices, and claim

denials reviewed, plus the number of occupational disease panels
convened, for the claims management program;

(¢) the number of first reports of injury processed, for
the data analysis program;

(d) the number of rehabilitation panels convened, for the
department’s rehabilitation panel program;

(e} the number of c¢ases processed, for the mediation

program;
(f) the same allocation as in (8), for the management
information systems program; and
(g) the weighted average of the indicators in (5) (b)

through (f), expressed as the percentage an individual plan has
of the total expenditures, for administration of the c¢laims
assistance programs.

(6) The department uses the following indicators as cost
objects for allocating to each individual plan indirect costs
and direct costs identifiable to regulations bureau programs:

(a) the number of orders processed and files reviewed for
file management purposes, for the medical regulation program;

(b) the number of active employers in 1996, for the
independent contractor exemption program;

(¢) the amount of premium written during calendar year
1995 for Plan No. 2 and the amount of premium written during
1996 for Plan No. 3, for the trade group determination program;

{d) the number of active employers in 1996, for
administration of the underinsured employers’ fund program; and

(e} the weighted average of the expenditureg in (3) (a),
(3) (b) and (6) (a) through (6) (d), expressed as the percentage an
individual plan has of the total expenditures, for
administration of the regulations bureau programs.

(7) The department uses the following indicators as cost
objects for allocating to each individual plan indirect costs
and direct costs identifiable to safety bureau programs:

(a) the number of employers enrolled in 1996, for the
occupational safety statistics program;

(b) the number of field hours worked, for the mandatory
inspection and on-site consultation program;

(¢} the number of field hours worked, for the mining
ingpection program;
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(d) the number of hours worked, for the boiler inspection
program. administered by the department of commerce; and

(e) the same allocation as in (8), for the Safety Culture
Act implementation program.

(8) The department uses a weighted average of certain
specified expenditures, expressed as the percentage an
individual plan has of the total expenditures for all of those
functions, for administration and clerical support of all of the
programs funded by the administrative assessment. The following
expenditures are used in creating the weighted average:

(a) (3){a) and (3) (b);

{(b) (5) (b) through (5) (e);

() (6) (a) through (6) (d); and

(@) (7)(b) and (7) (c).

AUTH: 39-71-203, MCA IMP: 39-71-201, MCA

RULE X ASSESSMENT METHODOLOGY FOR FISCAL YEARS BEGINNING
1998 (1) This rule provides for a methodology of allocating
direct costs identifiable to a plan, direct costs identifiable
to a program, and the allocation of indirect costs Lo programs,
in order to calculate the administrative assessment for fiscal
years beginning 1998,

(2) The following programs have direct costs identifiable
to a plan, as well as indirect costs associated with that
program:

(a) the Plan No. 1 policy compliance program, identifiable
to Plan No. 1; and

(b) the Plan No. 2 policy compliance program, identifiable
to Plan No. 2.

(3) The department uses the following indicators as cost
objects for allocating to each individual plan indirect costs
and direct costs identifiable to legal programs:

(a) the number of petitions filed with the Workers'
Compensation Court, for the Workers' Compensation Court program;
and

(b} the number of workers' compensation and occupational
disease case hearings held by the department, for the hearings
program.

(4) The department uses the following indicators as cost
objects for allocating to each individual plan indirect costs
and direct costs identifiable to claims assistance programs:

(a) the same allocation as in (7), for the special
projects program;

(b) the number of orders, 14 day notices, and claim
denials reviewed, plus the number of occupational disease panels
convened, for the claims management program;

(¢} the number of first reports of injury processed, for
the data analysis program;

(d) the number of rehabilitation panels convened, for the
department s rehabilitation panel program;

(e} the number of cases processed, for the mediation
program;

(f) the same allocation as in (7)., for the management
information systems program; and
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(g} the weighted average of the indicators in (4) (b)
through (f), expressed as the percentage an individual plan has
of the total expenditures, for administration of the claims
assistance programs.

(5) The department uses the following indicators as cost
objects for allocating to each individual plan indirect costs
and direct costs identifiable to regulations bureau programs:

(a) the number of orders processed and files reviewed for
file management purposes, for the medical regulation program;

(b) the number of active employers in the previous year,
for the independent contractor exemption program;

(c) the amount of premium written during the previous
calendar year for Plan No. 2 and the amount of premium written
during the previous fiscal year for Plan No. 3, for the trade
group determination program;

(d) the number of active employers in the previous year,
for administration of the underinsured employers’ fund program;
and

(e) the weighted average of the expenditures in (5) (a)
through (5)(d), expressed as the percentage an individual plan
has of the total expenditures, for administration of the
regulations bureau programs.

(6) The department uses the following indicators as cost
objects for allocating to each individual plan indirect costs
and direct costs identifiable to safety programs:

(a) the number of employers enrolled in the previous year,
for the occupational safety statistics program;

(b} the number of field hours worked, for the mandatory
ingpection and on-site consultation program;

{(¢) the number of field hours worked, for the mining
inspection program;

(d) the number of hours worked, for the boiler inspection
program administered by the department of commerce; and

(e) the same allocation as in (7), for the Safety Culture
Act implementation program.

(7) The department uses a weighted average of certain
specified expenditures, expressed as the percentage an
individual plan has of the total expenditures for all of those
functions, for administration and clerical support of all of the
programs funded by the administrative assessment. The following
expenditures are used in creating the weighted average:

(a) (2)(a) and (2} (b);

(b) (4) (b) through (4) (e);

(c) (¢} (a}) through (5) (d); and

(d) (6) {b) and (6) (c).
AUTH: 39-71-203, MCA IMP: 39-71-201, MCA

(1) In addition to the administrative assessment, the
department may levy other assessments on the plans as permitted
by law.

(a) As provided by 39-71-902, MCA, the department may
assess each insurer an amount not to exceed 5% of compensation
paid in the preceding fiscal year by each Plan No. 1 self-
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insurer, Plan No. 2 private insurer, or Plan No. 3, the state
fund, for the purpose of funding the subsequent injury fund,
The assessment will not be made when there is a surplus above
and beyond projected liabilities and administrative costs
necessary to fund the liabilities and administrative costs of
the subsequent injury fund based on the most current actuarial
study.

y(b) As provided by 39-71-1004, MCA, the department may
make an assessment of not more than 1% of compensation paid by
each Plan No. 1 self-insurer, Plan No. 2 private insurer, or
Plan No. 3, the state fund, for the purpose of funding the
industrial accident rehabilitation account.

(2) The department may combine the billing for any or all
of the other assessments described in this rule with the billing
for the administrative assessment.

(3) Payment of the bill for the assessments descrlbed in
(1) is due 30 days from the date of the bill.
AUTH : 39-71-203, MCA IMP: 39-71-902 and 39-71-1004, MCA

BEASON: There is reasonable necessity to adopt the proposed
rules in response to the decision of the Workers' Compensation
Court in WCC No. 9309-6893, Montana Schools Group v. Department
of Labor and Industry (decided June 16, 1995). In that case,
the Court ruled that the Department needed to adopt
administrative rules in order to prepare and make the assessment
required by 39-71-201, MCA.

On  July 11, 1996, the Department held a public hearing
concerning MAR Notice No. 24-29-95 (published on June 20, 1996,
at pages 1609 through 1613), regarding five proposed rules on
the administrative assessment. As a result of the public
comment on those rules, the Department decided not to adopt
those five rules. The Department has endeavored to be cognizant
of the comments made on the earlier rules while it drafted the
rules contained in this notice, and incorporated many of the
suggestions contained in those earlier comments in the revised
rules.

3. Interested persons may present their data, views, or
arguments, either orally or in writing, at the hearing. Written
data, views or arguments may also be submitted to:

Jim Hill, Bureau Chief

Workers' Compensation Regulations Bureau

Employment Relations Division

Department of Labor and Industry

P.0O., Box 8011

Helena, Montana 59604-8011
and must be received by not later than %:00 p.m., March 28,
1997,

4. The Department proposes to make the new rules
effective as soon as feasible. The Department reserves the
right to adopt only portions of the rules, or to adopt some or
all of the rules at a later date.
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5. The Hearing Bureau of the Legal/Centralized Services
Division of the Department has been designated to preside over
and conduct the hearing.

) A

David A. Scott Patricia Haffey, mfissioner
Rule Reviewer DEPARTMENT OF LABOR & INDUSTRY

Certitied to the Secretary of State: February 10, 1997.
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
amendment of ARM 24.30.102, ) PROPOSED AMENDMENT OF
related to occupational safety) ARM 24.30.102

and health standards for )

public sector employment )

TO ALL INTERESTED PERSONS:

1. On March 21, 1997, at 1:30 p.m., a public hearing will
be held in the first floor conference room at the Walt Sullivan
Building (Dept. of Labor Building), 1327 Lockey Street, Helena,
Montana, to consider the amendment of ARM 24.30.102, to
generally incorporate by reference the current version of
federal health and safety regulations.

The Department of Labor and Industry will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing. If you request an
accommodation, contact the Department by not later than
5:00 p.m., March 17, 1997, to advise us of the nature of the
accommodation that you need. Please contact the Employment
Relations Division, Safety Bureau, Attn: Mr. Dave Folsom, P.O.
Box 1728, Helena, MT 59624-1728; telephone (406) 444-6418; TTD
(406) 444-5549; fax (406) 444-4140. Persons with disabilities
who need an alternative accessible format of this document in
order to participate in this rule-making process should contact
Mr. Folsom.

2. The Department of Labor and Industry proposes to amend
the rule as follows: {(new matter underlined, deleted matter
interlined)

(1) Section 50-71-311 MCA, of the Montana
Safety Act provides that the departwment of labor and industry
may adopt, amend, repeal and enforce rules for the prevention of
accidents to be known as "safety codes" in every employment and
place of employment, including the repair and maintenance of
such places of employment to render them safe. The federal
Occupational Safety and Health Act of 1970 does not include
safety standards coverage for employees of this state or
political subdivisions of this state. It is the intent of this
rule that public sector employees of this state and political
subdivisions of this state shall be protected to the greatest
extent possible by the same safety standards for employments
covered by the federal Occupational Safety and Health Act of
1970. The department is therefore adopting by reference certain
occupational safety and health standards, adopted by the United
States Secretary of Labor under the Occupational Safety and
Health Act of 1970. The department has determined, with the
assent of the secretary of state, that publication of the rules

4-2/24/97 MAR Notice No. 24-30-99



-397-

would be unduly cumbersome and expensive. Copies of the rules
adopted by reference are available and may be obtained at cost
from the Montana Department of Labor and Industry, P.0O. Box
1728, Helena, Montana 59624, or the Superintendent of Documents,
United States Govermment Printing Office, 941 North Capitol
Street, Washington, D.C., 20401.

{2) As wused in the rules adopted by reference in
subsection (3) below, unless the context clearly requires
otherwise, the following definitions apply:

{a) "“Act" means the Montana Safety Act (50-71-101 through
50-71-334, MCA).

(b) "Assistant secretary of labor" or "secretary" means
the commissioner of the Montana department of labor and
industry.

{c) "Employee" or "“public sector employee" means every

person in this state, including a contractor other than an
independent contractor, who is in the service of a public sector
employer, as defined below, under any appointment or contract of
hire, expressed or implied, oral or written.

(d) "Employer" or "public sector employer" means this
state and each county, c¢ity and county, city school district,
irrigation distriect, all other districts established by law and
all public corporations and quasi public corporations and public
agencies therein who have any person in service under any
appointment or contract of hire, expressed or implied, oral or
written.

(3) The department of labor and industry hereby adopts a
safety code for every place of employment conducted by a public
sector employer. This safety code adopts by reference the
following occupational safety and health standards found in the
Code of Federal Regulations, as of July 1, %995 1996:

(a) Title 29, Part 1910;

(b) the provisions of 29 CFR 1910.146 appendix C, example
1, part A, as mandatory provisions that are applicable to all
confined spaces; and

(c) Title 29, Part 1926.

(4) All sections adopted by reference are binding on every
public sector employer even though the sections are not
separately printed in a separate state pamphlet and even though
they are omitted from publication in the Montana Administrative
Register and the Administrative Rules of Montana. The safety
standards adopted above and printed in the Code of Federal
Reqgulations, Title 29, as of July 1, 995 199¢, are considered
under this rule as the printed form of the safety code adopted
under this subsection, and shall be used by the department and
all public sector employers, employees, and other persons when
referring to the provisions of the safety code adopted under
this subsection. All the provisions, remedies, and penalties
found in the Mentana Safety Act (50-71-101 through 50-71-334,
MCA) apply to the administration of the provisions of the safety
code adopted by this rule,

(5) For convenience, the federal number of a particular
section found in the code of federal regulations should be used
when referring to a section in the safety code adopted in
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subsection (3) above. The federal number is to be preceded by
the term (5). Thus, when section 1910.27 of the Code of Federal
Regulations pertaining to fixed ladders is to be referred to or
cited, the correct cite would be "subsection (5) 1910.27 of
section 24.30.102 ARM" or "ARM 24.,30.102 (5) 1910.27".

AUTH: 50-71-311, MCA IMP: 50-71-311 and 50-71-312, MCA

REASON: The proposed amendments to this rule are reasonably
necessary to incorporate by reference the current federal rules
promulgated by the Occupational Health and Safety Administration
(OSHA) . The current version of the state rule incorporates the
1995 version of the federal rules, which has been updated in the
last year. The July 1, 1996, version 1is proposed for
incorporation by reference because that is the most recent
version generally available in printed form. .

3. Interested persons may present their data, views, or
arguments, either orally or in writing, at the hearing. Written
data, views or arguments may also be submitted to:

John Maloney, Bureau Chief
Safety Bureau
Employment Relations Division
Department of Labor and Industry
P.0O. Box 1728
Helena, Montana 59624-1728
and wmust be received by no later than 5:00 p.m., March 28, 1997.

4. In addition to the publication of this notice in the
Montana Administrative Register, an abbreviated Notice of Public
Hearing is being published in one or more daily newspapers of
general circulation in this state, as reguired by 50-71-302,
MCA. Peraons interested in viewing or obtaining a copy of the
abbreviated Notice of Public Hearing published in a newspaper
should contact Mr. Folsom at the address listed in paragraph 1
of this Notice.

5. The Department proposes to make these amendments and
repeals effective May 1, 1997; however, the Department reserves
the right to make the amendments effective at a later date, or
not at all.

6. The Hearings Bureau of the Legal/Centralized Services
Division of the Department has been designated to preside over
and conduct the hearing.

Do) Al (),

David A. Scott Patricia Haffey, Co
Rule Reviewer DEPARTMENT OF LABOR

jioner
NDUSTRY

Certified to the Secretary of State: February 10, 1997.
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BEFORE THE BOARD OF REALTY REGULATION
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT OF

of a rule pertaining to unpro- ) 8.58.419 GROUNDS FOR LICENSE
fessional conduct ) DISCIPLINE - GENERAIL
)
)

PROVISIONS - UNPROFESSIONAL
CONDUCT

TO: All Interested Persons:

1. On December 5, 1996, the Board of Realty Regulation
published a notice of proposed amendment of the above-stated
rule at page 3101 of the 1596 Montana Admlnlstratlve Register,
issue number 23.

2. The Board has amended the rule as proposed, but with
the following changes:

“8.58.4 ]9 GROUNDS FOR LICENSE DISCIPLINE - GENERAL
E&QVISIQNS UNPROFESSIONAL CONDUCT (1) through (3) (af) will

remain the same as proposed.

(ag) Licensees er—ageneies, when advertising, shall be
espeeially careful—te present a true picture, and LAgg4§gg§
shall not advertige without diaclosing his—er—her the

licepgee’'s name and ldentlty ag a real estate 1lcensee or—real
L;Qena_e_eﬁ
hall their identi real 1li e

whenever the licengee er—ageney negotiates or attempts o
negotiate the listing, sale, purchase or exchange of real

estate whieh—belongs—te—the—tieenpee,—the—ageney—or-the
(4) will remain the same as proposed.”

3. The Board has thoroughly considered all comments and
tegtimony received. Those comments, and the Board's responses
thereto, are as follows:

One comment was received from Ted Topolski
concerning the requirement of a licensee disclosing, in real
esgtate ads, when they had a financial interest in the property
being advertised.

RESPONSE; It was the consensus of the Board that this
comment was outside the scope of the rule notice and,
therefore, did not accept the proposed amendment .

One comment was received from John Tabaracci on

behalf of the Montana Association of Realtors suggesting
language changes for the proposed amendment.
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RESPONSE; The Board concurred with Mr. Tabaracci and has
amended the rule as shown above.

BOARD OF REALTY REGULATION
JACK K. MOORE, CHAIRMAN

BY: 4&)«« LY V’B‘u/é?

ANNTK M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

@,;zc.?wz;

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, February 10, 1997.
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BEFORE THE BOARD OF PASSENGER TRAMWAY SAFETY
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment, ) NOTICE OF AMENDMENT, REPEAL
repeal and adoption of rules ) AND ADOPTION OF RULES PER-
pertaining to the passenger ) TAINING TO THE PASSENGER
t.ramway safety industry ) TRAMWAY SAFETY INDUSTRY

TO: All Interested Persons:

1. On November 7, 1996, the Board of Passenger Tramway
Safety published a notice of proposed amendment, repeal and
adoption of rules at page 2952, 1996 Montana Administrative
Register, issue number 21.

2., The Board has amended ARM 8.63.503, -8.63.504,
8.63.505, 8.63.509, 8.63.517 and 8.63.518, repealed ARM
8.63.507, and adopted new rule I (8.63.520) exactly as
proposed.

3. The Board has thoroughly considered all comments and
testimony received. Those comments, and the Board's responses
thereto, are as follows:

COMMENT: Mr. Souder wrote the Board concerning the
proposed new rule requiring an engineer to certify that he is
qualified to perform the service for which he has been
employed. He stated the rule is redundant and a waste of paper
to require an engineer to attest to his quaifications as they
attest to their qualifications when they receive their sign and
seal from the Montana Board of Professional Engineers and Land
Surveyors.

RESQNSE; The Board stated that this is a small amount of
paperwork to aid the board in protecting and ensuring public
safety.

BOARD OF PASSENGER TRAMWAY SAFETY
LYLE MEEKS, CHAIRMAN

BY: (ZZZU ZM vL)ou&a

ANNIE M, BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

(Zw gLl

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, February 10, 1997.
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the repeal of } NOTICE QF
Title 17, Chapter 30, Subchapter } AMENDMENT AND
15, and the amendment of 17.30.1001) REPEAL OF RULES
and 17.30.1022 concerning )

permitting of in-situ uranium )

mining. )

(Water Quality)
To: All Interested Persons

1. On December 19, 1996, the board published notice of
the proposed amendment and repeal of the above-captioned rules
at page 3199 of the Montana Administrative Register, Issue No.
24 .

2. The rules were amended and repealed as proposed with
no changes.

3. No comments were received,

BOARD OF ENVIRONMENTAL REVIEW

73 ’ e .
By [y /7"»117‘1-:‘5&»/%?;;-- -
CINDY E. YOURKIN, Chairperson

Reviewed by

3?%11 F. North, Rule Reviewer

Certified to the Secretary of State_February 10, 1997 .
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BEFORE THE PETROLEUM TANK RELEASE COMPENSATION BOARD
DEPARTMENT OF ENVIRONMENTAL QUALITY
OF THE STATE OF MONTANA

NOTICE OF AMENDMENT
OF RULE

In the matter of the amendment of
rule 17.58.333 pertaining to )
designating a repregentative for )
reimbursement . )
(Petroleum Board)

To: All Interested Persons

1. On December 19, 1996, the board published notice of
proposed amendment to the above-captioned rule, at page 3197 ot
the Montana Administrative Register, Issue No. 24.

2. The rule was amended as proposed with no changes.

3. No comments were received.

PETROLEUM TANK RELEASE COMPENSATION BOARD
GARY TSCHACHE, PRESIDING OFFICER

J%

BY: A. RILEY, Exec

Reviewed by:

JOQN F. NORTH, Rule Reviewer

Certified to the Secretary of State_February 10, 1997 .

Montana aAdministrative Register 4-2/24/97



-404-

BEFORE THE DEPARTMENT OF JUSTICE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION, ) NOTICE OF ADOPTION,
AMENDMENT AND REPEAL OF RULES ) AMENDMENT, AND REPEAL
REGULATING PUBLIC GAMBLING ) OF RULES REGULATING

} PUBLIC GAMBLING

TO: All Interested Persons

1. On  October 3, 1996, the Department of Justice
published a notice of public hearlng on the proposed adoption,
amendment, and repeal of rules regulating public gambling at
page 2504 of the 1996 Montana Administrative Register, issue no.
19. The hearing was held on October 29, 1996, at 9:00 a.m. in
the auditorium of the Scott Hart Building, 1st Floor, 303 N.
Roberts, Helena, Montana.

2. The department has adopted rule I (23.16.122); amended

ARM 23.16.102, 23.16.103, 23.,16.109, 23.16.117, 23.16.119,
23.16.203, 23.16.407, 23.16.1201, 23.16.1719,
23.16.1822, 23.16.1826, 23.16.1827, 23.16.1901, 23.16.1913,
23.16.1914, 23.16.1915, 23.16.1916, 23.16.2001, 23,16.2004,
23.16.2302, 23.16.2305, 23.16.2306, 23.16.3102; and repealed ARM
23.16.111, 23.16.115, and 23.16.501 as proposed.

3. ARM 23.16.1716 will not be amended as proposed.

4. ARM 23.16.1917 has been amended as proposed but has
been transferred to ARM 23 .16.1828.

5. The department adopts the remaining rules with the

following changes (text of rule with stricken matter interlined,
new matter underlined):

23.16.101  DEFINITIONS As used throughout this chapter, the
following definitions apply:

(1) “Control” means the power to cause or direct
management and policies through—eownerchip——eontract,—eor
etherwige .

(2) and (3) remain as proposed.

(4) "Financing" weans investments, gifter loans, e=x
deferred payment agreements for the purchase of real property+
{or tangible e* gnd intangible personal propertyr or past or
prospective services), and gifts, except tangible personal
property intended and used for decoration or display on the

premises.
(5) through (7) remain as proposed.
(8) “Management agreement” means a contract between the

llcensee and managergs)

2 The agreement may not transfer an
ownership interest in the licensed operation or limit or relieve
the licensee of record from the responsibilities of ownership.
Bonuses or bonus-type payments based on job performance are not
considered ownership interests if they are provided in
conjunction with a reasonable salary base and do not assign or
transfer an ownership interest.

4-2/24/97 Montana Administrative Register



~405-

(9) “Manager” means a person employed or authorlzed by the
licensee to whem—everall-maragement—x
azorgred gupervise persopnnel and business functions of the
licensed operation.

(10) through (14) (a) remain as propoged.

(b) any person whose compensation or contractual rights in
relation to the llcensed gambling opexatlon are based in whole
or part

T

teF—any person-whose—ptated or prospective compensat ion i
based—on—a percentage—of-businegs—aetivity, on a percentage of
gross or net sales; or

(d) remains as proposed but is renumbered {(c).

(15) through (19) remain as proposed.

23.16.105 WITHDRAWAL OF APPLICATION (1) An applicant
may request withdrawal of an application at any time prior to
final action upon the application by filing a written request
to withdraw. The department will respond within 30 days of

receipt of the applicant’s request for withdrawal.

(2) and (3) remain as proposed.

23.16.107 GROUNDS FOR DENIAL OF GAMBLING LICENSE, PERMIT

OR AUTHORIZATION (1) through (1) (k) remain as proposed.
(2) The department may, in its discretion, deny a license
under (1) with or without prejudice. 1If the division’s decision

to grant—a—request—to—withdraw deny an application is made with
prejudice, it must be based on a finding that the applicant has
engaged or is engaging in an act or practice constituting a
violation of a provision of Title 23, chapter %, MCA, or a rule
or order of the department, or that the applicant is a person
whom the department determines is not qualified to receive a
license under 23-5-176, MCA, or this rule. This decision is
subject to challenge pursuant to the Montana Administrative
Procedure Act. Any person whose application has been denied
with prejudice is not eligible to apply again for licensing or
approval until after expiration of 1 year from the date of the
final department action upon the decision to deny the
application with prejudice.

23.16.116 TRANSFER QF INTEREST AMONG LJICENSEES

(1) remains as proposed.

(2) The department may conduct an investigation to
determine whether the proposed transfer meets the licensure
requirements in 23-5-176, MCA, and department rules. In any
cagse of the transfer of an ownership interest among existing
owners, before approving the transfer, the department must
determine that the transferred ownership interest is
independently exercised by the new owner and does not remain
under the control of the transferor before—approving the
transfer.

(3) through (5) remain as proposed.

23.16.120 LOANS (1) remains as proposed.
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(2) Except as provided in (4) and (5), a gambling licensee
proposing to lend money to or acquire a security interest fromy
another gambling licensee must receive written confirmation of
department approval of the loan, or security interest transfer
before any funds from the loan may be transferred to or expended
by the borrower licensee and before the security interest may be
transferred. He—3 i : 7 3

{4} through (6) remain as proposed.

{a) the payable does not require the transfer of a
security interest in any assets of the licensed operation other
than the product {s) purchased;

(b) >
normat--repayment—termor-90—daya—which—ever—-io—tess the termg of
repayment are of a short term nature, less than 1 year;

(c) repayment is due the seller of the products; and

(d) the sale of such products is in the seller’s normal
course of business;

{e) a copy of the loan agqreement or, in the case of a
transfer of a security interest, the agreement precipitating the
transfey, and a copy of the agreement to transfer the security
interest or uniform commercial code document filed with the
secretary of state to record the transfer; and

(f) all guch financing must be discleosed at the time of
licenge renewal.

{7) Prior department approval is not required for “cagh
equivalent sales” payables incurred for the purpose of acquiring
video gambling machines under th ollowing conditions:

{a} the seller of the machines jis a Jlicensed video
gambling machine wmanufacturer or distributor:

{(b) the payable does not require the transfer of a
security interest ipn any assets of the licensed gambling
gperation other than the video gambling machines purchased;

{c) repayment ig due the licensed seller of the machines;

(4} the term of repayment does not exceed 180 days.

{e) The exception provided in (7} (a) does not apply to
video gambling machine retail installment gale agreements or
conversions, from__a “cash equivalent” sale to a retail

installment sale aqreewment .
{7) remains as proposed but is renumbered (8).

and

23.16.202 CREDIT PLAY PROHIBITED (1) remains as proposed.
(2) No operator may grant a loan of any kind at any time
to a player or permit a deferred payment including post-dated
checks or engage in any similar practice. A check used to
obtain cash on the premises of a licensed operator must be
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delivered and accepted unconditionally. An operator may not
accept or hold a check pending the outcome of a gambling
activity. An operator may not accept cash from the person who
wrote the check to repurchabe a check previously cashed on the
premises, unless the cash is tendered within—rormal-business
hours—on—the-date—written—on—the—echeek by noon on the day
following the date written on the check.

{a) Checks returned from a banking institution labeled
*dishonored” or “non-sufficient funds” are not subject to the

abeve time—limit game date requirements of this rule.

(3) remains as proposed.

23.16.502 APPLICATION FOR OPERATOR LICENSE (1) remains as
proposed.

(a) name(s), addresses, telephone numbers, and social

security numbers; history of gambling licensure with any

federal, state, or local agency; civil and criminal record; and

record of residence and employment for the last 10 years of any

person with an ownership interest in the applicant entity; anrd
A X :

buginess—fer—the-last—3H0—years and record of current residence

and employment of any person with an option to purchase a share
in the applicant entity;

(b) through (d) (iv) remain as proposed.

(v) if the business is a limited liability company, the
information must be submitted on all members

i or

(vi) and (vii) remain as proposed.

(e) the full nawme and address of every persos manager
employed in—a—management—eapasity by the applicant in a
gambling-related activity in Montana.

(2) remains as proposed.

23.16.13101 CARD GAME TOURNAMENTS (1) and (2) remain as
proposed.

(3) The card game tournament application muse should be
received by the department at least 10 working days before the
start of the tournament. The department may process an
application received by FAX but shall not issue a permit on such
an application until the fee is received by the department. An
application may not receive approval if received by the
department with less than 10 working days before the start of
the tournament.

(4) through (7) remain as proposed.

(8) A tournament may not be conducted for more than 5
consecutive werking days. Card games may not be conducted
between the hours of 2 a.m, and 8 a.m. each day unless the hours
for operating a live card game table have been extended by a
city or county ordinance. An operator may conduct up to 12 card
game tournaments per year.

(9) and (10) remain as proposed.

23.16.1802 DEFINITIONS (1) through (17) remain as
proposed.

Montana Administrative Register 4-2/24/797



-408-

AUTH : 23-5-115, MCA IMP: 23-5-111, 23-5-112, 23-5-115

23-5-621, MCA 23-5-1651, 23-5-602, 23-5-603, MCA

23.16.1906 GENERAL__VIDEO __ _GAMING _MACHINE SQFTWARE
SPECIFICATIQONS (1) through (2) (b)remain as proposed.

(3) Notwithstanding any other rule to the contrary, on or
after dJoepuvary—33—399%+ June 30, 1997, the image or images
prOJPCtEd on each video gambling machine shall not simulate, in
part or in whole, an illegal gambling device or enterprise.

AUTH : 23-5-115, MCA IMP: 23-5-111, 23-5-112, 23-5-115,
23-5-621, MCA 23-5-151, 23-5-602, 23-5-603,

23-5-621, MCA

23.16.1917 GENERAL REQUIREMENTS OF OPERATORS,
MANUFACTURERS DISTRIBUTORS AND ROUTE OPERATORS OF VIDEQ

GAMBLING MACHINES OR PRODUCERS QF ASSOCIATED EQUIPMENT has been

adopted as proposed but has been transferred to ARM 23.,16.1828,

23.16.2803 APPLICATION FOR AUTHORIZATION TO CONDUCT A
CALCUTTA POQL (1) remains as proposed.

(2) All applications for authorization to conduct calcutta
pools muse ghould be received by the department at least 10
working days before the start of the auction. The department
may process an application received by FAX 3

An application may not receive approval if received

by the department with less than 10 working days before_ the
start of the tournament.

23.16.3501 DEPARTMENT APPROVAL OF PROMOTIONAL GAMES OF

CHANCE, DEVICES OR _ENTERPRISES (1) and (2) remain as
proposed.

(a) As used in this rule, valuable consideration means a
payment or promise of payment of anything of value, a token,
object or article exchangeable for money or property, credit or
promise directly or indirectly or contemplating transfer of
money or property or interest therein, deposits or any other
thing of pecuniary wvalue as a condition of entering a
promotional game of chance, or winning a prize from the game.
Valuable consideration does not mean, for example, registering
to participates or to qualify to participate; in the promotional
game of chance without purchasing goods or services; personally
attending places or events without payment of an admission price
or fee; or purchasing postage for purposes of mailing.

(b) through (3) (b) remain as proposed.

(c) sports betting other than horse racing, er sports

pools as authorized by law, or _as provided in (9) of this rule;

ar

{d) remains as proposed.

(4) Except as provided in (9) and (11) of this _rule, AL
all schemes, activities or enterprises that are not prohibited
by (3) of this rule and that are used in bona fide promotional
games of chance do not require approval by the department before
such activities or enterprises are played, displayed, operated,

4-2/24/97 Montana Administrative Register



~409-

or conducted in public so long as the game 1is conducted in
compliance with these rules.

(5} through (7) (e} remain as proposed.

(£) The proposed device shall be labeled “No Purchase
Required” which is printed in a clearly legible typeface im—a

i i : and whi¢h is digplayed in a
prominent manpner that is immediately obvious to the c¢asual
observer.

{(g) through (8) remain as proposed.

{(9) The department may, on a case-by-case bagis, approve
schemes, activities or enterprises that simulate the sport
quegsing game_ defined under this subsection as_ "pick-the-
winneys. " "Pick-the-winners" is a bona_fide promotional game

of chance where participants choose one team to win & sports

event from a predesianated number of sports events during a
particular week, and where the participant who chooses the most
winning teams winsg a predesiqnated prize. In the event of a
tie, there must be one additional tie-breaker contest for the
participants to pick the winning team and guess the score of the
contest. The tied participant who picks the winning team and
whoge guegs is closest to the final score of the tie breaker
contesat shall be declared the winner., “"Pick-the-winners" games
using any form of written advertisementsg, promotional or
informational material, or entry or application forms shall
comply with (7){f) of this rule. For purposes of _this
subgection, a "predesignated prize®" shall not exceed the value
of $100 and shall be either cash or tangible merchandige.
"Pick-the-winners® games ghall be conducted in compliance with
these ruleg.

{9) through (11) remain as proposed but are renumbered (10)
through (12).

6. The department thoroughly considered all oral and
written comments received. For the sake of clarity and due to
the volume of comments received, the department shows its
responses to the comments, summarized below, by rule number and
subsection.

COMMENT: 23.16.101(1): At the hearing, Town Pump, Inc.,
and Affiliates (after this “Town Pump”) urged the department not
to repeal the definition of applicant. Town Pump submitted
written comment on the definition of "control.® Town Pump
stated that the phrase "or otherwise" 1is overly broad,
ambiguous, and places too much discretionary authority in the
Gambling Control Division. The phrase should either be stricken
or better defined. The Montana Tavern Association ("MTA")
basically concurred with Town Pump and asked that the phrase be
stricken unless the department could specify examples of
"otherwise."

RESPONSE: The department agrees with Town Pump and the MTA
regarding the definition of control and strikes the entire
phrase "through ownership, contract, or otherwise." Repeal of
the "applicant" definition is reasonably necessary to reduce
redundancy in the rules. Under 23-5-112(1), MCA, an "applicant"
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is a person who has applied for a license or permit issued by
the department pursuant to parts 1 through 8 of this chapter.
Under 23-5-112(28), MCA, a "person" is both a natural and
artificial person and includes all partnerships, corporations,
associations, clubs, fraternal orders, and soclieties, including
religious and charitable organizations. The repeal of the
definition of "applicant" previously found at ARM 23.16.101(1)
neither adds nor detracts from these statutory provisions.

COMMENT: 23.16.101(4): Mr. Rich E. Miller of the Best Bet
Casino, Missoula, provided written comment objecting that the
department exceeds its statutory authority by including gifts in
this definition of financing. The subject of gifts is
adequately covered by IRS, UCC, and other regulations.
pepartment review of gifts is duplicative, unnecessary, and
would only further burden and create greater delay in an already
glow licensing process.

RESPONSE: The department does not concur with Mr. Miller’'s
objection. The gambling code charges the department to
gerutinize all financing sources for gambling operations., The
department must determine if the financing sources are suitable
under statutory suitability determinants. See, e.g., 23-5-
176 (2) (c), MCA. Given this statutory duty, reasonable necessity
exigts to include gifts in the amendment to the definition of
financing. The department adopts changes to subsection (4) that
did not appear in the department’s prior notice. This amendment
is reasonably necessary to clarify those types of gifts that the
department should except from its scrutiny of financing sources.

COMMENT: 23.16.1031(7}: Mr. Miller objected to the
definition of "loan." Subsection (7) proposes one definition of
a loan that conflicts with the loan definition in proposed Rule
I. One or the other should be stricken.

RESPONSE: The department disagrees that proposed Rule 1 and
the proposed definition of locan at ARM 23.16.101(7) conflict.
Rule | does not contain a definition of loan. Rule I specifies
the manner by which the department will evaluate the loan.

COMMENT: 23.16.101(8) and 23.16.101(9): The Gaming
Industry Association {("GIA") submitted written comments
asserting that the proposed definition of manager at ARM
23.16.101(9) 1isg clear and concise. However, the proposed
definition of management agreement is confusing and difficult
for licensees to follow. GIA recommends that the department
redraft the proposed definition of management agreement. The
department should define management agreement as a contract
between a licensee and a manager for overall management of the
establishment excluding such incidental duties as bookkeeping.
Another alternative would be to hinge the definition ‘on
"gubstantial” or "regularly performed" management duties., GIA
also asserts that ARM 23.16.101(14) is irreconcilable with ARM
23.16.101(8) . Subsection {8) allows performance-based bonus
payments and subsection (14) disallows compensation based on the
level of business; performance is most commonly measured by
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business activity or gross or net profits and is at least in
part always based on the level of proceeds. The department may
resolve this conflict by inserting "except as provided in (8)"
as a preamble to or at another appropriate spot in (14).

The MTA agrees with the GIA that proposed subsection (8) is
confusing and inconsistent with the definition of "manager.®
The department should rewrite the definition of "management
agreement" to include the overall management of the
establishment. Alternatively, the MTA suggests that the
department consider using some language found in the Liquor
Division’'s definition of "management agreement” contained in ARM
42.13.132. This would ensure interdepartmental compatibility
with the definition of "management agreement."

Mr. Miller, Best Bet Casino, also agrees that subsections
(8) and (9) conflict. One criterion- for management
responsibilities should be used for c¢larity and consistency.
The language of subsection (9) should be followed throughout the
rules. Further, if the department intends to define agreements
between licensees and those persons specified in newly proposed

(9), the department should say so simply without extraneous
qualifications. ARM 23.16.101 is for definitions, not
requirements.

Town Pump specifically objects to the term "bookkeeping" in
subsection (8). A management agreement should only apply in
those situations where actual management responsibilities are
contemplated, 1i.e., the service involves supervision and

decision-making authority over the conduct of the business. The
phrase in subsection (9} "overall management responsibilities®
is vague and should be clarified.

RESPONSE: The department disagrees that the phrase "overall
management" 1is acceptable but does agree with the GIA, Mr.
Miller, and Town Pump that the department should clarify part of
each subsection. Responding to the comments on (8), the
department simplifies language regarding management duties by
employing the term "manager" and by deleting language attempting
to include such incidental duties as bookkeeping. The
department leaves the remaining proposed language in subsection
(8} unchanged as reasonably necessary conditions defining what
the department will allow and disallow in a management
agreement . The department rejects comments on (8), (9), and
(14), 7regarding wmanagement bonuses because the comments
misconstrue the plain wording of those provisions. The
provisions do not prohibit a licensee from using sales or the
growth in sales as a performance indicator. However, the
provisions do prohibit the assignment of sales or protit or a
percentage of sale or profit (an ownership interest) as the
bonus. Regarding subsection (9), the department replaces the
vague and confusing phrase "whom  overall management
responsibilities have been assigned" with the simpler phrase
"supervise personnel and business functions of the licensed
operation." The department adds the word "authorized" in
response to Town Pump’s recommendation to clarity the actual
relationship between licensee and manager. All of the foregoing
changes pretermit Mr. Miller’s remaining comments on  (9),
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including that the prior language of subsection (9} should be
followed throughout the rules., Lastly, the department declines
the MTA's suggestion that the department use language found in
liquor regulations. The Legislature’s policy on gambling shows
that the regulatory objectives of gambling and liquor are
markedly different. See 23-5-110, MCA.

COMMENT: 23.16.101(13): Mr. Miller declared that the
department’'s review of gifts is outside its statutory authority.
Proposed subsection (13), referencing "supplies financing," is
confusing when viewed with the definition of financing supplied
in proposed subsection (4). Financing under subsection (4)
includes "gifts" and subsection (13) then defines gift givers as
noninstitutional lenders or sources, a concept incompatible with
the Internal Revenue Code and the Uniform Commercial Code.

RESPONSE: The department disagrees that its review of gifts
exceeds statutory authority. The gambling code charges the
department to examine and scrutinize all sources of financing
for gambling operations to determine if the financing sources
are suitable under statutory determinants. See, e.g9., 23-5-
176 (2) {c), MCA. Given this statutory duty, there is reascnable
necessity to include gifts in the amendments to subsection (4)
and (13) ro investigate gift givers as non-institutional sources
of financing. No conflict exists between the department's
provision and the Internal Revenue Code or Uniform Commercial
Code. The department is not attempting to define a gift as a
loan. The department clarifies that a gift is a form of
financing that by statute must be evaluated for suitability.
The department disagrees with the suggestion that commercial law
and tax law rules found in the Uniform Commercial Code or the
Internal Revenue Code are necessarily controlling sources for
all standards employed by the department in regulating gambling.
The gambling code contains express and implicit legisglative
directives distinguishing gambling license regulation as a
singular and strict environment. For example, the declared
gambling policy of the State calls for, among other things, a
proper gambling environment in Montana that protects the public
from unscrupulous proprietors and operators of gambling
establishments. See 23-5-110, MCA. As another example that
gambling regulation is unique, gambling stands virtually alone
among other reqgulated commercial industries in Montana in the
statutorily sanctioned disregard of any rehabilitation by
convicted criminals in the licensing process. See 23-5-176(3),
MCA.

COMMENT: 23.16.101(14) (a)-(d): The GIA opposed subsection
(14)(a) asserting that it equates debt payment by a guarantor with
transfer of an ownership interest. No legal authority exists
allowing a person who is a guarantor but not an owner to be
transformed into an owner. Simply making payments under
guaranty contract alone cannot make a person an owner of a
gaming establishment. Additionally, the GIA suggested that
subsections (14) (a) through (d) constitute factors in an overall
determination of whether an ownership interest has transferred
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to allow more flexibility to the department. The MTA agrees with
the GIA regarding the use of subsections (14) (a) through (d) as
factors so that the department may approach each situation on a

case-by-case basis. Mr, Miller objected to the reference to
route operators as redundant in 1light of 23-5.130, MCA.
Regarding subsection (14)(a), Mr. Miller concurred with the

GIA’s objection. By assuming the liability for one obligation,
a guarantor does not assume general liability for the operation.
Mr. Miller complains that subsection (14)(b) is overly broad,
conflicts with the last sentence of (8) of this rule, and could
conceivably include all persons employed by an operation. The
language of subsection (14)(c), wmore directly than (b),
conflicts with the final sentence of (B). The department must
allow the industry to compensate personnel based on business
performance and profitability. Subsection (12) (d) is vague and
open ended.

Town Pump basically repeated Mr. Miller’s objection to
subsection (14) (b) in that the rule could conceivably include
all persons employed by an operation. The definition also
potentially covers any person or entity who provides a loan to
the casino such as a vendor who supplies goods on an accounts

payable basis. A similar problem exists with subsection
(14) (c) . The rule in effect nullifies the right to pay bonuses
or bonus payments recognized in subsection (8). At the hearing,

Town Pump objected to the prohibition of paying a bonus without
transferring an ownership interest.
RESPONSE: The department rejects the arguments regarding

subsgsections (8) and (14). The provisions do not prohibit a
licensee from using sales or the growth in sales as a
performance indicator. However, the provisions do prohibit the

assignment of sales or profit or a percentage of sale or profit
{an ownership interest) as the bonus. Agreeing with the GIA and
MTA’'s comments regarding the vagueness of *ownership"
determinants, the department substantially modifies subsection
(14} (b) and deletes subsection (14) (c) entirely to define more
narrowly what an owner means. The various commentg calling for
greater a definition of "ownership" outweigh the suggestion that
department should have greater discretionary flexibility by
allowing (14) (a) - (d) to be used as mere factors. Disagreeing
with Mr. Miller’'s comment on route operators, the department
asserts that the inclusion of the route operator exemption
clarifies for the reader what is meant by the definition of an
owner . The department disagrees with the claims it has no
authority to examine the payment of debts by guarantors. The
department repeats its previous response to the comments to ARM
23.16.101(13), incorporated herein by reference, that gambling
requlation in Montana is unique. The department 1is not
attempting to redefine Montana commercial law but detine
ownership interests for the unique purposes ot gambling
regulation. The department may legitimately examine persons who
potentially or actually assume liabilities of the gambling
operation. Finally, scrutiny of debt guarantors comports with
the gambling regulatory definition of an owner.
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COMMENT: 23.16.101(13): Mr. Miller expressed the need to
use the general industry standard of working day as 8:00 A.M. to
2:00 A.M., seven days a week. The proposed definition may
inadvertently lead to some confusion.

RESPONSE: The department disagrees with Mr. Miller’s
comment . Proposed subsection (19) is intended to refer to the
department’s, not the industry’s, working days. The department
cannot determine from Mr. Miller’s comment what confusion the
adopted wording would allegedly create.

COMMENT; 23.16.102: Mr. Miller opposed subsection (1) as
confusing and overly complex. The department should strike the
lagt sentence in subsection (1) as an overly broad expansion of
department’s regulatory power in light of the proposed
definitions under ARM 23.16,101(14) (a)-(d). The investigative
time implied by this rule would severely tax department
resources and cause needless delays in the licensure process.

RESPONSE: The above-mentioned clarification changes to ARM
23.16.101 should address Mr. Miller‘s concerns. The department

disagrees with Mr. Miller’s other comment. This rule is
reasonably necessary to administer 23-5-177, MCA, which governs
operator applications. The gambling code requires the

department to scrutinize ownership structures of gambling
operations. Thus, the rule clarifies for the applicant what the
department may consider relevant to ownership determinations in
the processing of gambling operator applications.

COMMENT: 23.16,10%: Town Pump reiterated its concern that
the department has not sufficiently defined "applicant® by rule.
If the "applicant" comprises more than one entity, e.g., A, B,
and C, the "applicant" might ambiguously refer to A, B, and C,
individually, and to the combination of all three to form a

single "applicant." This distinction is important when the
"applicant" faces the potential one-year moratorium set out in
subsection (3). The GIA commented that proposed 23.16.105(3)

should entail a 30 day limit in which the department can act.
The failure to act should be deemed a withdrawal without
prejudice. Mr. Miller concurred with GIA‘s comment and proposed
similar language. The MTA also concurred with GIA's comment
regarding a 30 day limit. The MTA commented further, stating
that proposed subsection (3) does not limit the department’'s
time in issuing a final department action. This has the
potential of indefinitely prohibiting the time by which an
applicant may reapply.

RESPONSE: Regarding Town Pump’s comment, 23-5-112(1), MCA,
defines an "applicant" as a person who has applied for a license
or permit issued by the department pursuant to parts 1 through
8 of this chapter. 23-5-112(28), MCA, further defines a
"person" as both natural and artificial persons and all
partnerships, corporations, associations, clubs, fraternal
orders, and societies, including religious and charitable
organizations, The repeal of the definition of "applicant"
previously found at ARM 23.16.101(1) neither adds to nor
detracts from these clear statutory provisions. The repeal of
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the applicant definition removes redundancy in the rules.
Further, since the proposed ARM 23.16.105 specifies that the
applicant has rights under the Montana Administrative Procedure
Act, the concern Town Pump raises may be addressed in the
contested case forum. Additional clarification of "applicant®
is not reasonably required by rule.

The department agrees with the comments regarding the need
for a time limit and adds a thirty day limit at ARM
23.16.105(1) . The department does not concur with the
suggestion that the department’s failure to act within the time
limit should automatically result in a withdrawal without
prejudice. The right of the department to declare a withdrawal
with prejudice is sufficiently specified under the rule. An
applicant has the right under the Montana Administrative
Procedure Act to contest the department’s action on the
application. An applicant may contest other pertinent
department actions affecting the status of withdrawal rights
including the department’s failure to act on the applicant‘’s
request for withdrawal. MTA’s comment about an indefinite time
period apparently overlooks other legal redress an applicant may
have. See, e.dg., 2-4-701, MCA (a preliminary or intermediate
agency ruling ig immediately reviewable if review of the final
agency decision would not provide an adequate remedy).
Additional limitation on the department’s time to render a
decision on the withdrawal is not reasonably necessary.

COMMENT: 23.16.,107(1}: Mr. Miller commented that the
department should consider the accountability for the
submissions of third parties under subsection (a). Town Pump

concurred with this comment, adding that this provision makes
the applicant responsible for the accuracy of information from
a third-party source over whom the applicant may have no
control. If the information is inaccurate, the applicant should
not be held responsible for providing the information. The MTA
echoed these comments and suggested, in fairness to the
applicant, that the department strike the rule or amend it to
read "intentional and purposeful failure to disclose. " oor
employ other similar language.

RESPONSE: The department does not concur with the requests
for intent language. A plain reading of the rule as amended
does not demonstrate that the rule automatically holds
applicants or license holders responsible for the wrongful acts
of third parties. The rule aims at holding applicants and
license holders for acts they committed. Factual issues about
who committed the acts proscribed by the rule and how much
liability should attach to their conduct are best scrutinized on
a case-by-case basis. Since Montana Administrative Procedure
Act contested case rights apply to department decisions on this
rule, factual and legal issues reflected in the comments may be
more appropriately addressed in a contested case forum,

COMMENT: 23.16.107(2): The GIA stated that a definite
time should govern when the department can act on  an
application. The failure of the department to act within 30
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days of the submittal of an application should constitute
approval of the application. Town Pump reiterated its previous
comment regarding the need to define the term "applicant" to
clarify its application in multiparty situations. Mr. Miller
commented that the proposed second and third sentence of this
rule duplicates the last two sentences of ARM 23.16.105 and
should be stricken. The MTA reiterated its comments regarding
ARM 23.16,105 about the indefinite time in which final
department action could occur.

RESPONSE : The department deletes the phrase "grant a
request to withdraw" in ARM 23.16.107(2) as a clerical error.
The department adds the word "deny" to remedy the clerical error
and bring the proposed rule in line with its original intent.
The department’s prior responses to the respective prior
comments of Town Pump and MTA are incorporated herein by
reference. Moreover, comments focussing on the purported need
for a time limit appear to overlook ARM 23.16.117(4) which sets
a 90 day deadline for the department to use its discretion to
either issue a license, notify the applicant about denial, or
take other action. Accordingly, an additional limitation on the
time in which the department may use its discretion is not
reasonably necessary. In any event, any rule this department
would adopt that implements automatic licensure approval would
contravene the Montana legislature’s express policy on gambling
and would specifically violate the licensure qualifications
statute. An applicant for a Montana license or for other
department approval under the gambling code does not have a
right to the issuance of a license, a permit, or a grant of the
approval sought. 23-5-110(2), MCA. Similarly, a license holder
acquires no vested right in the license or permit issued or
other department approval granted. 1d. The department has sole
authority to grant a Montana gambling license, and the
department’s determinations of licensure suitability are
diascretionary. See 23-5-115, MCA; 23-5-176(1), MCA (a person
whom the department determines is qualified to receive a license
under the gambling code provisions may be issued a state
gambling license); gee also 23-5-137(2) (b) (vi), MCA (standards
of review during judicial appeal of administrative action
include “abuse of discretion” or “clearly unwarranted exercise

of discretion”). A rule cannot deprive the department of this
discretion. The department rejects Mr. Miller’s comment
regarding duplication in the rule. Employment of similar

language found at ARM 23.16.105(3) is required to give the
reader clear indication of its rights in a licensure denial
action.

COMMENT: RULE I (23.16.122): Mr. Miller gtated that the
second sentence of this rule is redundant to the first and adds
no clarity. The department should substitute the language of
the first sentence of Rule I with 23.16.101(7) because the
language in (7) is lifted nearly verbatim from the UCC. Town
Pump agrees the department should delete the second sentence.
Allowing the department to go beyond the criteria recognized in
the first sentence would result in ambiguity, possible

4-2/24/97 Montana Administrative Register



-417-

arbitrariness, and unregulated discretionary authority. The
second sentence gives an applicant or licensee no identifiable
standard to judge whether their conduct is permissible. The
Montana Coin Machine Operators Association made similar
comments. The GIA also stated that the second sentence is
unnecessary. The same evaluation is allowed under the first
sentence which requires evaluation under the Uniform Commercial
Code, the Internal Revenue Code, and generally accepted lending
practices.

RESPONSE: The department disagrees with any suggestion that
it must be limited to the criteria established by the Uniform
Commercial Code, the Internal Revenue Service, or generally
accepted commercial lending practices. For the same reason the
department responded above to comments to ARM 23.16.101(13), the
department has authority to exceed the standards set by
nongambling sources. The second sentence 1is reasonably
necessary to administer and implement 23-5-118, MCA, regarding
ownership transfers and 23-5-176, MCA, regarding effective
control of gambling and suitable sources of financing. No
ambiguity or redundancy exists. Separate rules or subsections of
rules define several integral terms in the second sentence, such
as “"loan," "financing," "ownership interest," "control," and to
some extent "lender." Given these definitions and the existence
of parallel rule references to similar requirements, the second
sentence gives applicants and licensees reasonable notice about
which conduct conforms to the requirements of the rule.

COMMENT;: 23.16.116(2): Town Pump alleged that the
proposed second sentence of this regulation is poorly worded,
confusing, and should be reworded to state: "In any case of the
transfer of an ownership interest among existing owners, before
approving the transfer, the department must determine that the
transferred ownership interest is independently exercised by the
new owner and does not remain under the control of the
transferor."

RESPONSE: Town Pump'’s comment and suggested language have
merit. The department adopts the suggested language in this
Notice of Adoption.

COMMENT: 23.16.120(1} - (5): The MTA expressed concerns
about conditions on nongambling inventories, supplies, and other
material or equipment. Such conditions undermine the rule’s
intent in allowing licensees to purchase nongambling related
business equipment without seeking prior approval from the
department . The Montana Coin Machine Operators Association
submitted written comments that the proposed amendments go
beyond what is reasonably necessary to achieve goals intended by
the rule. If adopted, the rule would cause undue hardship on
operators in the ordinary course of their business. The
proposed amendments appear to extend the NIL approval process to
purchases of video gaming machines by licensed route operators
from licensed manufacturers on standard installment contracts.
Given that the proposed rule contains no @chedule in which the
department must decide suitability, this rule complicates new
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equipment purchases. The proposed adoption of Rule I compounds
the foregoing concerns. The Montana Coin Machine Operators
Association reguested an exception to the requirement for prior
approval in instances where the transfer of a security interest
results from the sale of video gaming machines by a licensed
manufacturer to a licensed route operator on a standard
installment contract. Alternatively, the department should
create a blanket prior approval process for sales under an
installment contract where a licensed manufacturer could submit
its standard installment agreement and a list of prospective
purchasers to the department. Regarding 23.16.120(1), Mr.
Miller stated that specifying the "security interest" pledged
must be the liguor license or the gambling equipment to invoke
this requirement would eliminate the need for (6) of this rule
and c¢larify this section. The means for department approval
should be specified as "written confirmation of approval to the
licensee" to remain consistent with the wording in (2)
gpecifying the approval confirmation requirement. On
23.16.120(2), Mr. Miller stated that this section would appear
to require the same process as (1) except from another licensee.
The result would be two nearly identical submissions from two
different licensees involving the same process. The department

should change ". . . licensee must receive confirmation of
department . . " to "licensee must receive written
confirmation of department" and strike everything within the
parenthesis,

RESPONSE: The department disagrees with Mr. Miller's
suggestion to limit applicability of the prior approval of
security interest transfers to those involving a liquor license
or gambling equipment. Subsection (6) is reasonably necessary
to define those circumstances narrowly which exempt prior
approval. The alternative, a blanket exemption, increases the
risks of transfers to unsuitable interests. The department also
disagrees with the Montana Coin Machine Operators Association
that the proposed amendments to 23.16.120 unnecessarily extend
the NIL approval process. The department has always required
prior approval of installment sales of video gambling machines
if the contracts involved the transfer of a security interest.
However, the department agrees with comments regarding the
purchase of new equipment, nongambling materials, and cash
equivalent purchases of video gambling machines. The department
amends subsection (6) and adds subsection (7) to exempt cash
equivalent sales of video gambling machines from prior approval
under certain circumstances. Mr, Miller’s comments on
23.16.120(2) are well taken. The department changes 23,16.120(2)
by adding the word "written" before the phrase “"confirmation of
department .” The department deletes the following sentence from
the same subsection: "As it is used in this rule, confirmation
of approval means a copy of the department’s letter approving
the loan or transfer of the security interest."

COMMENT: 23.16.120(6) - (7): The GIA commented that the
department, without authority to do so, has proposed burdensome
conditions on business purchases, Mr. Miller repeated comments
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he made to subsection (1). At the hearing, the MTA asserted
that proposed subsections (6) {(a) and (b) diminish the intent of
the rule. The intent of the rule is to allow licensees the

ability to buy nongambling related equipment on installments
without prior approval by the department. Town Pump commented
on subsection (7) that the use of the undefined phrase
"unsuitable source of fipancing" is too broad and ambiguous.
The use of this type of terminology does not give an applicant
adequate notice about what is an "unsuitable" source of funding.
If the department intends to rely upon this type of terminoclogy,
it should also define what is an “"unsuitable" source of funding.

RESPONSE: In response to Mr. Miller and the MTA’'s comments
regarding 23.16.120(6), the department changes subsection (6) (a)
by adding the phrase "in any assets of the licensed operation
other than the product(s) purchased." The department partially
deletes subsection (6) {(b) and specifies the application of the
rule to repayments within a year. The department creates the

following phrase, denominated as new subsection (6)(e): "all
such financing must be disclosed at the time of 1license
renewal . " In response to Town Pump’s comment, the department

refers Town Pump to 23-5-176(2) (¢), MCA, that adequately defines
unsuitable sources of financing. No reasonable necessity exists
to give that statutory provision further definition.

COMMENT: 23.16.202: Don’t Gamble with the Future submitted
written comment addressing the issue of credit play and its
prohibition. Don’t Gamble with the Future called for a complete
ban on the buying back of checks. Alternatively, absent a ban,
Don‘t Gamble with the Future urged using noon of the following
day as the period under which a check could be retrieved. For
example, this would mean if a check was cashed (at 10:30 p.m.
Thursday) and the casino/bar closed (at 2:00 a.m. Friday), the
individual would have until noon Friday to appear. Noon
Saturday would not be construed as the next business day. Mr.
Miller stated that most licensees agree with the purpose of this
rule and support it. However, Mr. Miller urged the department
to extend the time to the day following the date on the check.
Licensees want to satisfy their customers who call at 8:00 a.m.
and legitimately desire to buy back a check they wrote the
previous night. This suggested change would address the
interests of licensees, the department, and the public. The GIA
suggested that the department amend the third sentence of
subsection (2) by striking "within normal business hours on the
date written on the c¢heck" and inserting after the word
"tendered" the phrase "by twelve o’clock noon on the day
following the date written on the check."

RESPONSE: The department does not concur with Don’t Gamble
with the Future’s call for a total ban on check buy backs. A
complete ban on the buying back of checks would be impractical
and may run afoul of one or more well-established provisions of
Montana law governing negotiable instruments. However, the
department believes the comments of Mr. Miller, the GIA, and
Don’t Gamble with the Future's remaining comments, have merit.
The department adopts the GIA’s suggested change. The
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department rewrites subsection (2)(a) to provide clearer wording
that the time-limit requirements of the subsection do not apply
to NSF checks. This change does not amend the substance of the
subsection.

COMMENT: 23.16.203: The GIA noted that the proposed rule
would strike from a temporary dealer’s ability to appeal the

confiscation of license. This affects an aggrieved party's
right to appeal an administrative action under the Montana
Administrative Procedure Act. Similarly, the change to

23.16.203 would exclude cease and desist orders from the
operation of the department’s Administrative Procedure Rule.
This change 1is necessary because the rule, if applied to
temporary cease and desist orders, would require prior notice,
an unworkable circumstance in a cease and desist situation.
However, the language proposed should not preclude an aggrieved
person from appealing a temporary cease and desist order under
the Montana Administrative Procedure Act.

RESPONSE: The department agrees with the comment regarding
the impracticalities posed by the former rule. However, the
main intent of the amendment is to harmonize the non-
availability of procedural rights relating to the issuance of
temporary cease and desist orders with 23-5-136(1) (a), MCA. A
plain reading of 23-5-136(1), MCA, demonstrates that the
legislature did not intend those affected by the issuance of
temporary cease and desist orders to have contested case rights
under the Montana Administrative Procedure Act. Adopted changes
to all rules referring to the issuance of temporary cease and
desist orders now congruously express the same statutory
interpretation. To the extent prior department rules were
erroneously read to provide rights under the Act to contest
temporary cease and desist orders, such rules were inconsistent
with 23-5-136(1), MCA, and unlawful. For the all of the
foregoing reasons, the amendment is reasonably necessary.

COMMENT: 23.16.407: The GIA commented that the amendment
to this and other rules gave the department the ability to issue
temporary cease and desist orders for violations of quarterly
reporting and record keeping requirements. The GIA understands
that the ability to issue cease and desist orders is already
implied under these rules and these amendments are simply
clarifications. If this is the case, the GIA reguests that the
department say so in its Notice of Adoption. Mr. Miller asked
that subsection (2) be reinstated on his belief that the
department cannot limit an applicant’s access to the appeals
process granted by the Montana Administrative Procedure Act.

RESPONSE: 23-5-136(1), MCA, gives authority to the
department to issue temporary cease and desist orders for
violations of any department rule. This amendment and other

similar amendments adopted herein are consonant with this
statutory authority and are reasonably necessary to avoid the
confusion and error caused by the wording of prior rules. The
rule change removes the redundant reference to the non:
availability of remedial rights relating to temporary cease and
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desist orders as now set forth in the amended ARM 23.16.203.
Accordingly, the department disagrees with GIA’s comment and
declines the suggestion that the department state in its Notice
of Adoption that this rule change intends to clarify the
department’s ability to issue temporary cease and desist orders
by rule. The department also rejects the claims that the change
to ARM 23.16.407 limits an applicant’s access to the appeals
process granted by the Montana Administrative Procedure Act.,
The adopted change to ARM 23.16.407 harmonized the non-
availability of procedural rights relating to issuance of
temporary cease and desist orders with 23-5-136(1) (a), MCA, A
plain reading of 23-5-136(1), MCA, demonstrates that the
legislature did not intend those affected by the issuance of
temporary cease and desist orders to have contested case rights
under the Montana Administrative Procedure Act. Adopted changes
to all newly amended rules referring to the issuance of
temporary cease and desist orders now congruously express this
statutory interpretation. To the extent prior department rules
were erroneously read to provide rights to contest temporary
ceage and desist orders, such rules were inconsistent with 23-5-
136 (1), MCA, and unlawful. Assuming, for the sake of argument,
that the right to appeal applied to confiscations under the
rule, the former ARM 23.16.407 created absurd results. The
department’s confiscation of temporary dealer licenses could
never be immediate. The department would first have to allow
licensees to exhaust their notice and hearing rights, which
would involve several appeal stages including state supreme
court review. In effect, a temporary licensee who contests a
confiscation could have a term of licensure far exceeding the
length of their temporary license. The old rule rendered any
notion of a temporary license or immediate confiscation
meaningless.

COMMENT: 23.16.502: Don‘t Gamble with the Future urged
that the department hold applicants totally responsible for
information given on gambling applications. If an application
containg incorrect information given by a party other than the
applicant, the applicant is legally responsible and at fault.
The GIA commented that the proposed new language in subsection

(1} (a) is completely unnecessary. The present rule clearly
states that "all applicants" are included in the submission of
information. Therefore, the language "any person with an

ownership interest in the applicant entity" is redundant.
Further, the department does not need a list of those who had an
option to purchase a share of the business over the last ten
years. The department has no legitimate interest in the
disclosures of persons with unexercised options. The exercise of
an option would trigger an application to transfer, in turn
triggering a detailed review of the transferee. Disclosure
before that is premature. Initial disclosure may allow a
transfer applicant to argue that the department waived its right
to review the transfer. The applicant would argue the
department had the opportunity to investigate the transfer when
previously notified. Mr. Miller and the MTA concurred with
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these comments. The GIA, commenting on subsection (1) (e), and
referring to its previous comments on management agreements,
urged the department to clarify that management agreements
exclude persons with incidental management functions. For
greater clarity the department should strike the requirement of
disclosing "every person employed in a management capacity" and
inserting "every person employed as a manager." Regarding
subsection (1) (e), Mr. Miller stated that this section suffers
from the confusing definitions involving "managers" and their
"duties* and "responsibilities" in ARM 23.16.101. Adopting the
language of 23.16.101(9) consistently throughout these rules
would make this rule less open-ended and better serve the goals

of the department. Town Pump stated that subsection (1) (a)
requires the identity of many people with an ownership interest
in the applicant entity. Depending upon how "broadly the

department ultimately defines "ownership interest," as discussed
above, it potentially could require disclosure information for
multiple parties. The rule is too broad and the department
should clarify. Regarding subsection (1) (d) (v}, Town Pump
stated that the provision referring to "managers in the company"
is confusing. Town Pump commented that subsection (1) (e) is
broad and burdensome. The rule would require disclosure of
information on all persons in a "management" position even if
these persons have little connection to "gambling-related
activity.”

RESPONSE: Don‘'t Gamble with the Future’s comment is
inapposite to the intent of the proposed changes to ARM
23.16.502. Regarding GIA’'s claim of redundancy, an applicant’s
name may be dissimilar to those persons holding an ownership
interest in the applicant entity. The language to which GIA
objects is therefore not redundant but is reasonably necessary.
The department disagrees with the claim it has no authority ro
examine persons with options to purchase and that such an
examination is premature. In fulfillment of the department’'s
various regulatory duties relating to ownership interests and
financing sources, the department may legitimately scrutinize
persons holding ownership interests in gambling operations.
Statutory authority supports the department’s examination of

potential ownership interests. See  23-5-118(2), MCA
(preapproval required before a licensee may transfer ownership
interest in a gambling operation). However, the department

agrees it does not need a list of persons who once had an option
to buy shares in the business years ago. The department changes
ARM 23.,16.502(1) (a) accordingly. Arguments that claim the
department may waive an investigation of option transfers are
rebutted by reference to separate existing rules governing the
department’s investigative authority. The department
understands the complaint regarding managers. Regarding Mr.
Miller’'s concerns about confusing definitions, the department
changes subsections (1) (d) (v) and (1) {e) to reduce vagueness and
overbreadth. Town Pump’'s remaining comment on the reference in
subsection (1) (e) to ownership interest is rejected. Ownership
interest is a term sufficiently defined elsewhere in the rules.
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COMMENT: 23.16.1101: Mr. Miller stated that any
requirement greater than five (5) days processing time is
excessive and ignores the prerogatives of business owners.
Regarding subsection (8), Mr. Miller commented that the intent
of this section 1is unclear considering the “"working day"
definition in 23.16.101(19). The new wording would allow a
tournament to run seven days, a conflict with the present rule
unless the intent is to ban weekend or holiday tournaments. Mr,
John MacMaster, Administrative Code Committee, also complained

about the use of the phrase *working day.” The phrase conflicts
with the statute and unwarrantably inserts a requirement not
envisioned by the legislature. Lastly, no statement of

reasonable necessity reflects what the amendment accomplishes.

RESPONSE: The department disagrees that ten days is too
long. The department requires ten days to address the problem
of an original application that contains errors. Five days is
an inadequate time for the department to review the information
requested from the applicant on follow up. The department agrees
"working" should be deleted and changes ARM 23.16.1101
accordingly. In response to Mr. MacMaster’s comment, as
adopted, ARM 23,16.1101 is reasonably necessary to eliminate the
table restriction, a limitation that serves no regulatory
purpose . The amended ARM 23.16.1101 1is also reasocnably
necessary to extend the time required to process applications
based on practical need; to allow for fax filing of an
application for convenience toc applicants; to clarify that
applications received before ten days from the start of the
tournament may not receive approval.

COMMENT: 23.16.1201: Mr. Miller commented that the
department ‘s authority references, mentioned in subsection (2),
are overly restrictive, outdated, and limit the ability to
incorporate changes in the industry.

RESPONSE: The industry has not presented specific
alternative references to the department. The department is
unaware of the existence of more suitable references. No
evidence has been presented supporting Mr. Miller’s claims.
Absent such evidence and absent a suggestion for more suitable
authority references, the department declines the request to
repeal the current authority references.

COMMENT: 23.316.1716: Mr., John MacMaster, Administrative
Code Committee, commented that no specific statute granted the
department authority to require licensure of sports tab card
manufacturers and therefore no authority exists to amend the
rule. For the department to interpret present statutory
references to sports tab card manufacturer licenses to justify
this amendment is overreaching. The department cannot rely upon
such statutory references because the statutory references are
poorly worded.

RESPONSE: The department does not concur with Mr.
MacMaster’s comment. A cursory reading of the statutes shows
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that the legislature intended the licensure of sports tab card

manufacturers. Under 23-5-502(2), MCA, the legislature
expressly referred to sports tab card manufacturer licensure and
the department’s enabling statute (23-5-115, MCA). 1In uniting

these references, the legislature did not intend to create a
nullity. The department’s enabling statute is broad enough to
carry out the legislature’'s clear intent. See, e.g., 23-5-
115(3), MCA (department shall provide licensing procedures).
The department has a duty, not just the authority, to make rules
defining sports tab card manufacturer licensure. 23-5-115(2),
MCA. However, the department notes that both houses of the
current legislature have passed House Bill 16 relating to the
licensing of sports tab card manufacturers. It appears that the
governor will sign this bill into law. The new law would make
much of the language of the current rule, including the proposed
changes, obsolete or inapposite. For these reasons, the
department withdraws its proposed changes to 23.16.1716.

COMMENT: 23.16.1802(5), (15), and (17) and 23.16.1906(3):
Interpational Game Technology of Montana provided several
written comments objecting to the proposed amendments to ARM
23.16.1802(5) and ARM 23.16.1906(3). The proposed rule
retaliates against IGT-Montana and attempts to accomplish what
the department failed to achieve in the district court action
that concluded last year, International Game Technology -
Montana (IGT) vs, Gambling Control Division, Cause No. ADV-95-

926, First Judicial District Court, Lewis & Clark County. The
suit declared that IGT-Montana’'s "Reel Joker Poker" software
program simulated the game of draw poker as set forth in the
applicable laws. The department wanta to nullify and render
moot the court’s decision that ruled for IGT-Montana and punish
IGT-Montana for winning its suit. The department should drop
the proposed amendments, or in the alternative, provide a
grandfather provision exempting IGT-Montana’s Reel Joker Poker
program. In support of this request, IGT-Montana gave the
following grounds. The legislature, not this department, has
the powers to make laws. The department’s proposed amendments
exceed or contravene the statutes and in effect would be
unlawful legislation of a statute by administrative rulemaking.
The department lacks the power or authority to adopt the rules
enumerated above. In Montana, administrative regulation cannot
change a statute. Any rule promulgated by an administrative
agency that is "out of harmony" with the enabling statute will
be void. IGT-Montana, citing case precedent, essentially argued
that the department’'s proposed rules unlawfully engraft
additional and contradictory regquirements on the statute that
the legislature did not envision. Specifically, the rules go
further than the statute by precluding any draw poker machine
that simulates an illegal gambling device such as a slot
machine. Substantive due process and equal protection of the
laws dictate that IGT-Montana should not bear the injury caused
by the outlawing of its program due to the problem created by
unrelated third parties. For example, the department has
mentioned its relationship with various Montana Tribes over
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gambling compact negotiations. IGT-Montana has no voice on such
issues, and the department should not penalize an innocent
bystander. The doctrine of res judicata applies to the court’s
decision approving 1GT-Montana’s program. The doctrine of
collateral estoppel will preclude the department in any
subsequent litigation, should this rule be adopted, from arguing
against the conclusion of the district court that existing
statutes duly authorize IGT-Montana‘s reel poker machine.
Consequently, the department changes, if adopted, would be
unenforceable. Further, the district court did not mandate
amendment of either rule. Lastly, adoption of these proposed
rules would only invite additional litigation and expense. The
department should either discard the proposed amendments to ARM
23.16.1802 and ARM 23.16.1906 or grant IGT-Montana a
grandfathered exemption.

The GIA submits the proposed changes to ARM 23.16.1802 do
not reflect good government. These rule changes respond to the
judicial proceedings against the department advanced by IGT-
Montana. Since both an independent hearing officer and a
district «court Jjudge approved IGT-Montana’s program, the
adoption of these changes would unfairly override these
approvals. Some have argued that allowing IGT-Montana to
continue its "reel poker" program while other manufacturers
could not develop similar programs after a certain date, would
be unfair to IGT-Montana's competitors. Perhaps, but that is
nothing compared with the wrong that would occur if the
department adopts the proposed language of ARM 23.16.1906. GIA
takes no position on whether the department has the authority to
adopt the changes to ARM 23.16.1906. However, the GIA urges the
department to write this proposal so that it is not retroactive
which would be unfair.

Mr. Miller argued that the department lacks authority over
screen displays. The legislature has provided game definitions
in 23-5-602, MCA, The department must comply with those
statutes when determining the legality of a submitted program.
A video gaming machine program either does or does not comply
with the statutory definition of an authorized game. If the
software operates according to rules of play and accurately
rewards wins by random chance, it is simply the game it purports

to be, The display is irrelevant to the operation of the game
software and is therefore outside the regulation permitted by
23-5-602(2) - (5), MCA. The department lacks authority to

declare images a material component of the game. The department
should not adept the new language in these three sections but
instead seek legislative action to effectuate thisg change.
Don‘t Gamble with the Future commented that changes to ARM
23.16.1802 and ARM 23,16.1906 attempt to tighten the rules by
being explicit about slot machines and other illegal games.
While it is shameful that the gambling industry uses any
loophole it can find in statute and rule, Don‘t Gamble with the
Future appreciates the efforts by the department to c¢lose those
loopholes and prevent gambling expansion by default, Don‘c
Gamble with the Future urges the department to stick to the
January 31, 1997, time under which "reel or wheel or slots" must
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be eliminated. Don’'t Gamble with the Future opposes
legalization of slot machines and any more grandfathering of
gambling activities, As was proven in the stacking and

clustering circumventions of the law, grandfathering creates a
monopoly to those who knowingly get into gray area activities
then cry foul when the law is enforced. A level playing field
should mean that the department treat all parties equally. Even
more repugnant is the expansion of gambling through a backdoor
method. As stated in public testimony, the Montana Constitution
allows expansion of gambling by public vote or legislation. It
is also clear that unless a gambling activity is stated to be
legal, then it is illegal.

Concerning specific changes to ARM 23.16.1906, John
MacMaster, Administrative Code Committee, stated that the
proposed language “Notwithstanding any other rule to the
contrary” shows poor draftsmanship, should be stricken or the
rules to which they refer should be gpecifically listed.

RESPONSE: The department.’'s enabling statute (23-5-115, MCA)
gives the department the obligation to adopt rules to administer
the provisions of the gambling code. A more specific enabling
statute, 23-5-621, MCA, charges the department to adopt rules
describing the video gambling machines authorized by the Video
Game Machine Control Law (23-5-602, MCA, through 23-5-646. MCA).
These enabling provisions and the legislature’'s multiple
references to video displays rebut the commenters’ claims that
the department lacks or exceeds its authority over screen
displays, that the department is unlawfully attempting to change
the statutes or any court ruling, or that the department must
seek legislative change. See 23-5-602(1), MCA (associated
equipment includes video display monitors); 23-5-602(2), MCA
(bingo machine defined as utilizing a video display); 23-5-
602(5), MCA (use of video display in keno machine a distinct
component) . Under 23-5-602(3), MCA, all Montana draw poker
machines must, upon insertion of cash, play or simulate the play
of the game of draw poker as defined by department rules. The
department has the duty under 23-5-115(2}), MCA, to adopt rules
implementing the entire gambling code. Accordingly, not only
does the department have the statutory authority to make rules
that clarify authorized simulations of draw poker play, the
department has the duty to carry out those rules,. The
department’s duties include carrying out the strict construction
and specific authority doctrines of the state constitution as
codified by 23-5-111, MCA. Changes to ARM 23,16.1802 and ARM
23.16.1906 strengthen the specific authority doctrine by
expressly declaring that simulation of illegal games is not
specifically authorized.

The department rejects the arguments regarding video
display images. These arguments essentially equate video poker
displays as mere "window dressing” to computer programs and are
hence exempted from regulation as a component of "gambling
activity." A plain reading of the statutory definition of a
draw poker machine at 23-5-602(3), MCA, shows that the
legislature distinctly mentioned the use of the video display as
well as distinctly mentioning "microprocessors" or the software
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programs that operate the game. Electronic draw poker display on
a video monitor is not a mere incidental or trivial component
subordinated to the software program. Accordingly, the
department rejects the contentions that the rule changes would
be "out of harmony" with all of the implementing authorities the
department cited.

Other arguments and objections by IGT-Montana, Mr. Miller,
or the GIA are either unsupported, inapposite, or misinterpret
the district court decision about IGT-Montana’s "Reel Joker
Poker" software program. IGT-Montana’s program displays slot
machine reels presenting poker hands. Neither the court's
decision nor the department’s approval granted IGT-Montana an
absolute, immutable, and indefinite right to the continued use
of this program. IGT-Montana appears to argue it has a vested
right in the continued licensure of its program even when the
law governing that activity changes or becomes better defined.
The legislature specifically declared, at 23-5-110(2), MCA, that
an applicant for a gambling license, permit, or other department
approval under the gambling code has no right to the granting of

the approval sought. The issuance of that approval is a
privilege for which the holder can acquire no vested right. 23-
5-110(2), MCA. Apparently trying to overcome these express

legislative pronouncements, IGT-Montana argues irrelevancies or
red herrings such as their third party (tribal) claims, res
judicata and collateral estoppel assertions. The department
rejects these unfounded arguments along with IGT-Montana'’s
litigation threats and unsupported accusations that the
department is retaliating against or punishing them. Finally,
the department does not concur with the GIA’s groundless
objections of "bad government," unfairness, and retroactivity.
The gambling law reasonably gives fair notice to all present and
prospective gambling licensees that grantees of department
approval can expect no permanent right to continued approval.
The department agrees with Don‘t Gamble with the Future
comments to the extent that grandfathering might create
specialized treatment to one or more licensees whom the adoption

of these changes may effect. To ensure a level playing field
among all licensees, the department agrees it should deny the
requests for grandfathering. The authority references to

23.16.1802 and 23.16.1%06 are each amended to include direct
reference to 23-5-621, MCA, not mentioned in the department’s
earlier notice by oversight or pure error. The department does
not concur with Don’t Gamble With the Future’'s request to keep
the January 31, 1997, start date in ARM 23.16.1906. This date
was reasonably necessary to provide those licensees who may be
affected by the adoption of the rule reasonable and adequate
time to begin compliance. However, because of unforeseen delays
in the rulemaking process beyond the department’s control all of
the department’s rules will be adopted later than planned. By
the date of adoption, the January 31 date will have expired.
Accordingly, the department replaces that date with June 30,

1997, providing reasonable time to licensees to begin
compliance. The department does not concur with Mr. MacMaster's
comment c¢oncerning ARM  23.16.1906. The proposed language
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“notwithstanding any other rule to the contrary” is unique in
the gambling rules. Including this phrase will not conflict
with identical language found elsewhere in the rules. The
phrase is reasonably necessary to convey correctly the meaning
intended. No other rule will oppose or prevent the application
of ARM 23.16.1906°'s8 proscription. Specifically listing all
rules which may affect the application of ARM 23.16,1906 would
be cumbersome.

COMMENT: 23.16.1826 and 23,16.1827: Regarding proposed
changes to these rules, the GIA repeated its comment to the
proposed change to ARM 23.16.407 regarding GIA‘s understanding
that the ability to issue cease and desist orders is already at
least implied under these rules and these amendments are simply
clarifications. The GIA requests that the department state this
rationale in the department’s Notice of Adoption.

RESPONSE: The department’s rationale for proposing changes
regarding cease and desist orders was adeqguately stated in the
rationale for proposed changes published in the department’s
notice of public hearing on the proposed adoption, amendment,
and repeal of rules regulating public gambling, at paragraph 5
(v) and 5 (w). The intent of these changes was to clarify that
the availability of department remedies for late tax filing,
reporting, and record retention violations are governed by
statute, specifically 23-5-136(1), MCA. The ability to issue
temporary cease and desist orders is governed by 23-5-136(1) (a),
MCA. To the extent this was not otherwise made clear in the
previously published rationale, the department, in compliance
with GIA's request, states so now.

COMMENT: 23.16.1901: Mr. Miller stated that all references
to "credits" should be reinstated and made conjunctive with the
"dollar and cents" insertions. Eliminating the allowance would
make thousands of programs illegal. The economic burden on the
industry would be heavy and there is no clear benefit to the
department., The GIA basically restated Mr. Miller’s comment.
A time will come when all machines will record machine activity
in dollars and cents. For the present, the department should
amend the rules to allow for the recording of credits OR dollars
and credits OR cents.

RESPONSE: The department denies the reguest to amend this
rule to allow for the recording of credits or dollars and
credits or cents. The adoption of these changes will not affect
machines and modifications that the department has already
approved, The department interprets ARM 23.16.1901(1) (a) - (d)
as applying to new machines and substantial modifications or a
series of minor modifications whose total result is substantial
that have been submitted to the department for approval and
licensure. The plain intent of the rule is to compel operators
to comply with statutes and rules governing electronic video
gambling machines in effect at the time of approval of their
machine or substantial modification. The rule is prospective in
nature. Accordingly, the new adopted requirements regarding
dollars and cents are prospective. The amended rule affects new
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machines, or substantial modifications or a series of minor
modifications whose total result is substantial that have not
been approved by the department.

COMMENT: 23.16.1917: Mr. Miller stated that several
references to operators in the rule would be better placed in
Subsection Chapter 18. Inclusion of requirements for operators
in this section is confusing. Subsection Chapter 19 is titled
"Video Gambling Machine Specifications" and many operators would
look to Subsection Chapter 18 for reporting or record keeping
requirements. Regarding the amendment to subsection (2), Mr.
Miller stated that the changed language in this section may
bring some unintended results. By Mr. Miller's calculation,
roughly four thousand reports a year will be filed, ninety-nine
percent of which will report the same information. This
requirement will unnecessarily burden operators and the
department. ARM 23.16.1917, the letter of withdrawal, and the
permitting system adequately provide for the department’s need
to track retired operator-owned equipment. This proposed rule
change is redundant and excessive.

RESPONSE: The department agrees with Mr. Miller's comment
and suggestion that this rule would be better placed in
Subsection Chapter 18 with other reporting requirements.
Accordingly, the department renumbers ARM 23.16.1317 as ARM
23.16.1828. The department disagrees with Mr. Miller'’s comment
that the changed language in subsection (2) would bring the
unintended results he mentions. In response to the comment on
the annual turnover of licenses, this rule would not impact
these transfers for which all ownership information is handled
at the time of the transfer. Therefore, duplication of
reporting regquirements will not be caused by this rule.

COMMENT: 23.16.2803: The GIA commented that an oversight
needed to be corrected in that the proposed new language states,
in part, "the department may process an application received by
FAX but shall not issue a permit on such an application until
the fee is received.” Since there is no fee for Calcutta pools,
the language after the letters "FAX" should be deleted.
Regarding subsection (2), Mr. Miller commented that ten days are
too long to process a Calcutta application. The law is clear,
and the department is already processing such applications in
one or two days. The department should specify the application
form and identify the form in this rule.

RESPONSE: The department agrees with the GIA’'s comment and
suggested language change. The department adopts the language
as cited in this Notice of Adoption. In response to Mr.
Miller’s comments on fees, the department deletes the reference
to a fee. Mr. Miller does not support the claim regarding the
department’s current processing ability with any evidence. The
department disagrees that ten days is too long. The problem is
that if the original application has errors, five days do not
give the department sufficient time to process the information
received from the applicant on follow up.

Montana Administrative Register 4-2/24/97



-430-

COMMENT: 23.16.3501: Regarding subsection (2}, Mr. Miller
declared that restating the language found at 23-5-112(30), MCA,
is unnecessary and the added qualification does not enhance the
clarity of the statute or the rules and may have the opposite
effect. The addition of the qualifier "bona fide" is redundant.
If a promotional game of chance meets the definition provided in
23-5-112(30) it is bona fide. The words "bona fide" should be
stricken throughout this rule whenever they are used to gqualify
“promotional game of chance." Regarding subsection (7) (a), Mr.
Miller urged the department to specify the pertinent application
form to maintain consistency with the existing and proposed body
of rules. Subsection (7) (a) (iv) changes the intent and
construction of 23-5-112, MCA, and violates the provisions of
23-5-111, MCA, calling for strict construction. The first
sentence of the proposal does not provide for “intent,"
something the statutory language dictates. The department’s
rule would essentially eliminate any device not newly
manufactured from new parts. The statutory language clearly
does not contemplate only new devices. It allows existing
devices based on the "intent" of the use of the device by the
licensee. The entirety of subsection ({(iv) should be stricken,

Regarding subsection (3) Don’t Gamble with the Future
‘stated that the proposed changes to subsubsections (a)-{(d) all
appear to be an attempt by the department to tighten the rules
by being explicit about slot machines and other illegal games.
Don’'t Gamble With The Future appreciates the efforts by the
department to close the loopholes holeg and to prevent gambling
expansion by default.

Regarding subsection (7) (b), Mr, Miller notes that
submission of prototype devices at the same time they request
conceptual approval would be an unfair and unnecessary burden on
the developers of promotional games of chance. The department
should provide conceptual approval, then require a prototype
device. It is unfair of the department to cause a developer to
incur the financial burden of producing a prototype if the
department will not approve the underlying concept of the
promot ional game of chance operated by the device. Without this
modification to the process the department could conceivable
review several prototype devices for each application. Mr.
Miller suggests the proposed rule should read: “(b) After
conceptual approval of the proposed device, submission of a
prototype to the department, may be required before final
approval of the device will be granted by the department.”

Mr. Miller stated that subsection (7)(d) and subsection
(7) (e}, particularly the requirement in the latter subsubsection
of "free play," conflicts with 23-5-110, MCA. Validation on
promotional devices is the only means to "protect legal public
gaming activities from unscrupulous players and vendors and
detrimental influences." Without validation there is no
security. The security exposure created by this rule will leave
all promotional devices vulnerable to fraudulent manipulation.
To be consistent with the letter and intent of 23-5-110, the
department should propose the validation of all promotional
devices as well as prohibit free play on any promotional
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devices. In the preceding two sections the intent of the
department, ensuring access to all customers, is understood and
appreciated by the industry. However, the security of the
device against manipulation should be the primary focus in this
case. Businesses want their customers to have access to all
promotions. The competitive nature of the industry, in making
and keeping customers, i1s assurance enough that access will not
be infringed. Finally, under subsection (7)(f), Mr. Miller
commented that the language of this rule does not provide the
department enough flexibility to accomplish the intent of the
rule. Mr. Miller suggests the size of the notice should be
related to the largest printing on the device.

Regarding subsgection (10), Mr. Dennis Leidholt, Western
Gaming, Inc., commented that this proposed subsection is
unnecessary and prevents bona fide promotional games of chance
to use a telephone line in the dispersal of prizes. If the
department is concerned about Native American bingo games (such
as Mega-Bingo) being played over phone lines, satellite, etc.
the department should specifically write a proposed rule dealing
with this rather than a "blanket" rule dealing with all
promot ional games of chance.

RESPONSE: The department deletes two commas in the second
sentence of subsection (2) (a) for clerical purposes. The change
does not affect the substance of the subsection. The department
adoptsa changes to subsections (3), (4), and (9) which did not
appear in the department’s prior notice, The adopted changes
allow a promotional sport guessing game defined as "pick-the-
winners." Members of the public have requested that the
department legalize promotional "pick-the-winners" games. The
department has not had an adequate opportunity to conclude
public discussions and consider comment on the advisability of
regulating this specific activity or arrive at a final policy
position. Changes to subsections (3), (4), and (9) are
reasonably necessary to effectuate the department’s interim
position, based on statutory authority, that promotional "pick-
the-winners" games are allowed. Further formal or informal
public comment and rulemaking procedures may be initiated that
may affect the future of such games. In the meantime, the
department has retained approval authority to examine each
"pick-the-winners" scheme to foster the department’s policy
review. The change to (4) is reasonably necessary to identify
more clearly the areas of promotional activity that require
department approval.

The department disagrees with Mr, Miller’'s comments
regarding the added qualification to the promotional game of
chance definition. The added qualification clarifies the
statutory provision at 23-5-112(30), MCA, prohibiting

promotional devices that are not manufactured or intended for
purposes of gambling. Also, the department notes that the term
"promotional game" has a wide and varied use among many retail,
entertainment, restaurant, tavern and other service-coriented

industries. The use of the term "bona fide" distinguishes
sanctioned promotional games of chance from the commonly
accepted trade term “promotional game" and thus avoids
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confusion. The department also rejects the suggestion for an
application form. It has been the department’s experience that
promotional devices and schemes involve unique and individual
attributes. Thus, the nature of processing applications for
promotional devices and schemes does not lend itself to
standardization.

The department’s interpretations of how a promotional
scheme or device is "intended" under the statute does not rest
solely on applicants’ prospective subjective intent in how they
plan to operate their promotional games. This department may
broadly construe “"intent" found at 23-5-112(30), MCA, to include
the intent of the manufacturer at the time of manufacture. In
other words, the department may construe how a scheme is
*intended" by examining the scheme's original source and actual
design. For example, under a "source" analysis, the department
could examine direct or circumstantial evidence on whether the
proposed scheme was and is presently used in gambling schemes
outside Montana. If the scheme is essentially used, in part or

in whole, for gambling, the department could vrender a
"gource-determinative"” decision that the proposed promotional
scheme was "intended for use [in] . . . gambling." The

foregoing analysis plainly comports with the intent of the
entire gambling code, especially the strict construction and
gpecific authority statute as interpreted by the Montana supreme

court. The department’s analysis would bar, for example,
Blackjack or Twenty-One promotional games. A look today at
several jurisdictions around the country reveals that Blackjack,
or Twenty-One, is intended for use in gambling. Blackjack is

not specifically authorized as gambling in Montana. Therefore,
in view of all of the foregoing, Blackjack cannot be authorized
as a promotional game in Montana. This would be true even if
promotion applicants would aver that they would never intend to
operate the game for actual gambling purposes (that is, accept
wagers) . The department rejects the request to strike the
"intent" provisions of the rule.

The request for conceptual preapproval must be rejected
because of the misunderstandings that could occur because of the
vagueness of a concept. Also, conceptual preapproval would be
impractical because of the wide variances that could occur
between the completed device and the original design concept. As
a result, the financial burden complained of would be just as
great, if not greater, because of the number of devices that
could be incorrectly produced., The provision that promotional
devices allow free play is reasonably necessary to distinguish
the device from devices manufactured with an input mechanism, an
essential attribute of a gambling device. A sharp demarcation
between a bona fide nongambling device and a device that could
be easily converted into a gambling device is necessary to
protect the gambling industry from those who might use
promotional devices for gambling activity. Without a sharp
distinction, the greater danger exists that promotional devices
become gray area machines which pose a threat to the entire
gambling industry.

Mr. Miller’s comment on subsection (7) (f) has some merit.
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The department, however, rewrites (7)(f), as shown in this
Notice, 1in response to the need to provide operators with
greater flexibility in determining the size of the notice.

The department agrees with Don’t Gamble with the Future's
comments in so far as they are construed to mean that the
department’s intent in amending ARM 23.16.3501 includes the need
to fulfill the department’s obligation under statute and the
state constitution to distinguish legal from illegal gambling
related activity.

The department asserts that Mr. Leidholt's objection is
misplaced. Subsection (10) does not prevent promotional games
of chance to use a telephone line in the dispersal of prizes but
rather requires specific approval from the department.

(éw/ 2, g.wé[a o/ C(LLL/«Q/’{?

Y7/k‘ JOSEPH P. MAZUREK
Attorney General

By:
ROBERT F.W. SMITH
(Rule Reviewer)

Certified to the Secretary of State February ICD , 1997,
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BEFORE THE BOARD OF MILK CONTROL
OF THE STATE OF MONTANA

In the matter of amendments NOTICE OF AMENDMENT

)
of rule 32.24.301 as it )
relates to producer class I )
pricing. ) DOCKET #5-96

TO: ALL INTERESTED PERSONS:

1. On December 19, 1996, the Montana board of milk
control published notice of the proposed amendments of ARM
32.24.301 as it relates to producer class I pricing. Notice
was published at page 3201 of the 1996 Administrative
Register, issue no. 24, as MAR Notice No. 32-3-13¢.

2. The board has amended the rule with the following
change: (text of rule with matter stricken interlined and new
matter added, then underlined)

(1) - {3) Remain the same.
(a) The minimum class I price, which shall be paid to
producers by distributors in the state of Montana, shall be
the "basic formula price® i i
pluas—&we

(3) (b) - (8) (b) Same as préposed.

AUTH: 81-23-104, MCA
IMP: 81-23-103, MCA

3. The board has amended the language to clarify how the
basic formula price is determined.

4. No comments or testimony were received.

DEPARTMENT OF LIVESTOC5

- e

By:C;f/ it e -;7¢: .=
A. Talrence Petersen, Exec.
Officer, Board of Livestock
Department of Livestock

Ldn Mitchell, Rule Reviewer
Livestock Chief Legal Counsel

Certified to the Secretary of State February 10, 1997.
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N IV D

The Administrative Code Committee reviews all proposals for
adoption of new rules, amendment or repeal of existing rules
filed with the Secretary of State, except rules proposed by the
Department of Revenue. Proposals of the Department of Revenue
are reviewed by the Revenue Oversight Committee.

The Administrative Code Committee has the authority to make
recommendations to an agency regarding the adoption, amendment,
or repeal of a rule or to request that the agency prepare a
statement of the estimated economic impact of a proposal. In
addition, the Committee may poll the members of the Legislature
to determine if a proposed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amend
a rule, or a Joint Resclution recommending that an agency adopt
or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee’s attention any
difficulties with the existing or proposed rules. The address

is Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

Admipistratjve Rules of Montana (ARM) is a
looseleaf compilation by department of all rules
of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

M t ive i r is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by agencies,
notices of rules adopted by agencies, and
interpretations of statutes and rules by the
attorney general (Attorney General’'s Opinions)
and agencies (Declaratory Rulings) issued since
publication of the preceding register.

gse of the Administ jve t

Known 1. Consult ARM topical index.

Subject Update the rule by checking the accumulative
Matter table and the table of contents in the last

Montana Administrative Register issued.

Statute 2. Go to cross reference table at end of each
Number and title which lists MCA section numbers and
Department corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which have
been designated by the Montana Administrative Procedure Act for
inclusion in the ARM, The ARM is updated through September
30, 19%96. This table includes those rules adopted during the
period October 1, 1996 through December 31, 1996 and any
proposed rule action that was pending during the past 6é-month
period. (A notice of adoption must be published within 6 months
of the published notice of the proposed rule.) This table doces
not, however, include the contents of this issue of the Montana
Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through September 30, 1996,
this table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter of
the rule and the page number at which the action is published in
the 1995 and 1996 Montana Administrative Registers.

To aid the user, the Accumulative Table includes rulemaking
actions of such entities as boards and commissions listed
separately under their appropriate title number. These will
fall alphabetically after department rulemaking actions.
Accumulative Table entries will be listed with the department
name under which they were proposed, e.g., Department of Health
and Environmental Sciences as opposed to Department of
Environmental Quality.

GENERAL PROVISIONS, Title 1

1.2.419 Filing, Compiling, Printer Pickup and Publication of
the Montana Administrative Register, p. 2574, 3154

ADMINISTRATION, Department of, Title 2

2.4.136 State Accounting - Reimbursement for Receiptable
Lodging, p. 3095, 191
2.5.401 and other rules - State Purchasing, p. 3097, 193

2.21.1201 and other rules - Personnel Policy, p. 945, 1635
(State Compensation Insurance Fund)

2.55.321 and other rules - Premium Rates, p. 2627, 194
2.55.408 Retrospective Rating Plans, p. 1770, 2278

AGRICULTURE, Department of, Title 4
4.5.102 and other rules - Projects, Procedures and Updates

and Repeal of Requirements to the Noxious Weed Trust
Fund, p. 2473
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and other rules - Wheat and Barley Committee Rules,
p. 1343, 1826

and other rule - Grain Fee Schedule of Lab Hours,
Travel Time and Fees, p. 2343, 2842

STATE AUDITOR, Title 6

6.6.1101

6.6.2001

6.6.2007

6.6.4102

Securities Regulation on the Internet, p. 1346, 1828
Medicare Select Policies and Certificates, p. 9,
907, 1645

and other rules - Procedural Rules of the State
Auditor’'s Office, p. 1227, 1636

and other rules - Credit Life - Disability
Insurance, p. 955, 1646, 2157

and other rules - Unfair Trade Practices on

Cancellations, Non-renewals, or Premium Increases of
Casualty or Property Insurance, p. 2720, 414, 2158
and other rules - Unfair Trade Practices on
Cancellations, Non-renewals, or Premium Increases of
Cagualty or Property Insurance, p. 869, 1370, 2159
and other rules - Fee Schedules - Continuing
Education Program for Insurance Producers and
Consultants, p. 963, 1661

(Classification Review Committee)

6.6.8301

6.6.8301

Updating References to the NCCI Basic Manual for
Workers Compensation and Employers Liability
Insurance, 1996 ed., p. 2349, 2843
Updating References to the NCCI Basic Manual for
Workers Compensation and Employers Liability
Insurance, 1996 ed., p. 1348, 1827

COMMERCE, Department of, Title 8

{Board of Alternative Health Care)

I

8.4.301

Vaginal Birth After Cesarean (VBAC) Delivery,
p. 348, 1829

and other rules - Fees - Renewal - Unprofessional
Conduct - Licensing of Out-of-State Applicants -
Certification for Speciality Practice of

Naturopathic Physician Continuing Education - Direct
Entry Midwife Apprenticeship Requirements, p. 2230,
2576

(Board of Architects)

8.6.405

and other rules - Practice of Architecture, p. 2060,
2476, 3210

(Board of Athletics)

8.8.2804

and other rules - Athletic Events - Participants,
p. 969, 1664

(Board of Barbers)

8.10.403

4-2/24/97

and other rules - Barbers, Barber Shops and Barber
Schools, p. 1432, 3114
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(Board of Chiropractors)
8.12.601 and other rules - Chiropractors, p. 974, 2844, 3212

(Board of Dentistry)

8.16.402 and other rules - Dentists - Dental Hygienists -
Denturists - Practice of Dentistry and Denturitry,
P- 2478, 3118

(State Electrical Board)
8.18.401 and other rules - Electrical Industry, p. 2065,
3039, 34

(Board of Hearing Aid Dispensers)
8.20.401 and other rules - Hearing Aid Dispensers, p. 3009

(Board of Horse Racing)
8.22.703 and other rule - Exercise Persoms - Pony Persons,
p. 1350, 1964

(Board of Landscape Architects)

8.24.403 and other rules - Landscape Architects -
Applications - Seals - Examinations - Renewals -
Replacement Licenses - Fee Schedule - Unprofessional
Conduct, p. 2944, 35

(Board of Medical Examiners)

I Physicians - Inactive License, p. 2635, 3213

8.28.911 and other rule - Nutritionists, p. 616, 2279

{Board of Funeral Service)

8.30.101 and other rules - Morticians - Mortuaries -
Crematories - Crematory Operators - Crematory

Technicians, p. 2073, 2425

(Board of Nursing)

8.32.413 and other rules - Conduct of Nurses - Survey and
Approval of Schools - Annual Report - Definitions -
Registered Nurse’s Responsibility to the Nursing
Process - Standards for Schools of Nursing -
Standards for IV Therapy - Charge Nurse for Licensed
Practical Nurses, p. 2638

{Board of Nursing Home Administrators)
8.34.404A and other rules - Nursing Home Administrators,
p- 3174, 1, 237

(Board of Occupational Therapists)
8.35.401 and other rules - Practice of Occupational Therapy,
pD. 1448, 1586, 2379

(Board of Optometry)

8.36.406 and other rules - General Practice Requirements -
Unprofessional Conduct - Fees - Disciplinary Actions
- Continuing Education Concerning the Practice of
Optometry, p. 2238, 2654, 305
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B8.42.402

(Board of
§.44.402

(Board of
8.48.401

(Board of
8.50.423

(Board of
8.52.402

(Board of
8.54.402

8.54.402

(Board of
8.57.403

(Board of
8.58.419

(Board of
8.59.402

(Board of
8.60.401

(Board of
8.61.403

{Board of
8.62.413

{Board of
8.63.503
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Physical Therapy Examiners)
and other rules - Licensure of Physical Therapists -
Physical Therapist Assistants - Foreign-Trained
Physical Therapists, p. 2245, 38

Plumbers)
and other rules - Plumbing Industry, p. 2081, 2426,
2577

Professional Engineers and Land Surveyors)
and other rules - Practice of Professional Engineers
and Land Surveyors, p. 2085, 196

Private Security Patrol Officers and Investigators)
and other rules - Private Security Patrol Officers
and Investigators, p. 2656

Psychologists)
and other rules - Practice of Psychology, p. 3

Public Accountants)

and other rules - Practice of Public Accounting,
p. 3018
and other rules - Examinations - Out-of-State

Candidates for Examination - Education Requirements
Fees, p. 1460, 2280

Real Estate Appraisers)
and other rules - Real Estate Appraisers, p. 2665,
308

Realty Regulation)
Grounds for License Discipline - General Provisions
- Unprofessional Conduct, p. 3101

Respiratory Care Practitioners)
and other rules - Respiratory Care Practitioners,
p. 8

Sanitariansg)
and other rules - Sanitarians, p. 626, 985, 1965,
2578

Social Work Examiners and Professional Counselors)
and other rules - Practice of Social wWork and
Licensed Professional Counseling, p. 239

Speech-Language Pathologists and Audiologists)
and other rules - Practice of Speech-Language
Pathology and Audiology, p. 2103, 2976

Passenger Tramway Safety)

and other rules - Passenger Tramway Safety Industry,
p. 2952
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(Board of Veterinary Medicine)

8.64.402 and other rule - Fee Schedule - Examination for
' Licensure, p. 2679, 3214

8.64.402 and other rules - Fees - Application Requirements -

Temporary Permits - Examinations - Annual Renewals -

Continuing Education - Unprofessional Conduct -

Bpplications for Certification of Embryo Transfer -
Unprofessional Conduct for Embryo Transfer -
Disciplinary Actions - Advisory Committee, p. 2253,
2579

(Building Codes Bureau)

8.70.101 and other rules - Uniform and Model Codes - Plumbing
and Electrical Reguirements - Recreational Vehicles
- Boiler Safety - Swimming Pocls, p. 2682, 44

8.70.108 and other rules - Incorporation by Reference of CABO
One and Two Family Dwelling Code- - Funding of Code
Enforcement Programs -~ Extension of Municipal
Jurisdictional Area - Incorporation by Reference of
Safety Code for Elevators and Escalators, p. 1475,
2160

(Weights and Measures Bureau)
8.77.302 NIST Handbook 130 - Uniform Laws and Regulations,
p. 2957, 45

(Congumer Affairs Office)

8.78.202 and other rules - Repair and Servicing of
Automobiles - Consumer Reporting Agencies -
Operation of Proprietary Schools, p. 1352, 2284

(Banking and Financial Institutions Division)

8.80.108 Limitations on Loans, p. 355, 2161

8.80.307 Dollar Amounts to Which Consumer Loan Rates are to
be Applied, p. 986, 2165

(Local Government Assistance Division)

8.83.401 and other rules - State Grants to Counties for
District Court Assistance, p. 9288, 1665
8.94.3705 and other rules - Federal Community Development

Block Grant (CDBG) Program, p. 19

(Economic Development Division)
8.99.401 and other rules - Microbusiness Advisory Council,
p. 636, 2166, 2580, 2978

(Board of Science and Technology Development)

8.122.102 and other rules - Award and Administration of Loans
by the Montana Board of Science and Technology
Development, p. 2351

(Montana Lottery)

8.,127.101 and other rules - Organizational Rule - Instant
Tickets - Prizes, p. 2110, 2849
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8.127.407 and other rule - Retailer Commission - Sales Staff
Incentive Plan, p. 1479, 2850

EDUCATION, Title 10

(Office of Public Instruction)

10.7.103 and other rules - School Transportation, p. 2689,
203
10.20.201 and other rules - School Finance - Budgeting and

Funding, p. 1230, 2168

(Board of Public Education)

10.57.107 Teacher Certification - Emergency Authorization of
Employment, p. 2961, 312
10.57.211 and other rule - Test for Certification - Minimum

Scores on the National Teacher Examination Core
Battery, p. 2416, 2979

10.57.301 Endorsement Information, p. 990, 1666, 1835

10.58.505 Teacher Education Programs - Business Education,
p. 2962, 313

10.66.101 Adult Secondary Education - Requirements Which Must
Be Met in Order to Receive High School Equivalency
Diplomas, p. 2959, 46

(Montana Historical Society)

I-XIV Procedures that State Agencies Must Follow to
Protect Heritage Properties and Paleontological
Remains - Providing General Procedures which the

State Historjic Preservation Qffice Must Follow in
Implementing Its General Statutory Authority,
p. 1920

FISH, WILDLIFE, AND PARKS, Department of, Title 12

1 Application Process and Criteria for a Scientific
Collectors Permit, p. 373, 1148, 2171

12.6.1604 and other rules - Regulation of Roadaside Zoos - Game
Bird Farms - Fur Farms - Migratory Game Bird
Avicultural Permits - Tattooing of Certain Captive
Predators, p. 1002, 1839

(Fish, Wildlife, and Parks Commission)

12.4.102 Stream Access Definitions in Rules, p. 994, 1838
12.6.101 Regulations for Ice Fishing Shelters, p. 247
12.6.901 Restriction of Motor-propelled Water Craft on

Various Lakes in the Seeley Lake and Beavertail
Pond, p. 131

12.9.105 and other rules - Wild Turkey Policy - 10-80 Baits -
Reintroduction of Peregrine Falcon, p. 1014, 1842

(Fish, Wildlife, and Parks Commission and Department of Fish,

Wildlife, and Parks)

12.2.304 and other rules - Natural Resources Policies -
Public Participation, p. 997, 1836

4-2/24/97 Montana Administrative Register



12.3.

107

12.7.401

12.8.

101
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and other rules - Issuance of Hunting, Fishing and
Trapping Licenses, p. 991, 1837

and other rules - Fish Ladders - River Restoration
Program, p. 1007, 1840

and other rules - State Park System - State
Recreational Waterway System - Cultural Resources,
p. 1011, 1841

ENVIRONMENTAL QUALITY, Department of, Title 17

17.40.201

17.54.102

26.4.

36.7.

101A

901

and other rules - Operator Certification - Revising
Water and Waste Water Operator Certification Rules,
p. 3182

and other rules - Waste Management - Federal
Regulations for the Hazardous Waste Program,
p. 2711, 208

and other rules - Reclamation --Transfer from the
Department of State Lands - Reclamation, p. 2852,
3042

and other rules - Energy - Transfer from the
Department of Natural Resources and Conservation -
Major Facility Siting - Renewable Energy Grant and
Loan Program, p. 2863

(Board of Environmental Review)

16.8.

16.8.

16.8

16.8.

.701

704

1101

.1102

L1419

1429

Water Quality - Temporary Water Standards for Daisy
Creek, Stillwater River, Fisher Creek, and the
Clark’'s Fork of the Yellowstone River, p. 1652,
1872, 2211, 1049, 2502

Air Quality - Inceorporating Federal Transportation
Conformity Rules - Adopting Interagency Consultation
Procedures, p. 1775, 229%%

and other rules - Alir Quality - Adopting the Current
Federal Definition of Volatile Organic Compounds,
p. 1019, 1843

and other rules - Air Quality - Updating the
Incorporations by Reference and References to the
MCA to the Most Recent Regulations and Statutes -
Combining Certain Provisions of the Air Quality
Rules, p. 1034, 1844

and other rules - Air Quality - Adding Human Health
Risk Assessment to the Preconstruction Permit
Application Requirements for Incineration Facilities
Subject to 75-2-215, MCA, p. 1026, 2291

and other ruleg - Air Quality - Allowing Existing
Facilities Flexibility to make Minor Changes without
Revising their Air Quality Preconstruction Permits,
p. 1772, 2293

Air Quality - Fluoride Emissions - Phosphate
Processing, p. 1017, 1852
and other rule - Air Quality - Adopting Federal

Regulations for the Administration of Maximum
Achievable Control Technology Standards, p. 1024,
2298
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17.30.640

17.30.716

17.30.1501
17.30.1501

17.54.102

26.4.107M

26.4.301
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and other rule - Air Quality - Air Quality Operation
Fees - Air Quality Permit Application Fees, p. 1928,
2581

and other rules - Air Quality - Rules Regarding Air
Quality, p. 2260, 3041

Air Quality - Acid Rain, p. 1022, 1853

and other rules - Water Quality - Water Quality,
p. 1047, 1854

Water Quality Eliminating a List of Activities
Predetermined to be Nonsignificant and Adopting a
Category of Nonsignificance for Individual Sewage
Systems, p. 3103, 134

and other rules - Water Quality - Permitting of In-
Situ Uranium Mining, p. 3199

and other rules - Water Quality - Permitting of In-
Situ Uranium Mining, p. 2263

and other rules - Waste Management - Bringing
Current Rules in Line with EPA Regulations in Order
to Maintain Federal Authorization of the State
Hazardous Waste Program, p. 2357, 2851

and other rules - Hard Rock - Enforcement -
Penalties, p. 1786, 2586

and other rules - Abandoned Mines - Abandoned Mine
Reclamation Program, p. 2265, 3050

{Department of Environmental Quality and Board of Environmental

Review)
16.8.101

16.8.1906

and other rules - Air Quality - Transfer from
Department o©of Health and Environmental Sciences -
Air Quality - Air and Water Quality Tax

Certification, p. 2285
and other rules - Air Quality - Rules Regarding Air
Quality, p. 2260, 3041

(Petroleum Tank Release Compensation Board)

16.47.101

17.58.333

and other rules - Petroleum  Tank Release
Compensation Board, p. 1587, 3125

Petroleum Board - Designating a Representative for
Reimbursement, p. 3197

TRANSPORTATION, Department of, Title 18

I-XV
18.8.101
18.8.509
18.8.511A

18.12.501

4-2/24/97

Railroad Crossing Signalization - Signal Removal -
Improved Crossing Surface Installation, p. 3028

and other rules - Motor Carrier Services Program,
p. 714, 1971, 2980

and other rule - Motor Carrier Services Program,
p. 2964

Motor Carrier Services Program - When Flag Vehicles
are Required, p. 21

and other rules - Aeronautical Powers and Duties,
p. 1943, 2983, 47
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(Transportation Commission)
18.6.202 and other rules - Outdoor Advertising Regulations,
p. 39, 1855

(Montana Transportation Commission and Department of

Transportation)

T-VII Debarment of Contractors Due to Violations of
Department Requirements - Determination of

Contractor Responsibility, p. 1930, 3133

JUSTICE, Department of, Title 23

I-T1T Handling, Collection, Transportation, Sampling and
Storage of Blood Samples for DNA Indexing, p. 1605,
2172

I-IX Operation, Inspection, Classification, Rotation, and
Ingurance of Commercial Tow Trucks, p. 2267, 3134

23.5.102 Emergency Amendment - Hours-of-Service Requirements

for Certain Industries to Conform with Changes in
Federal Law Presently Incorporated by Reference
Pertaining to Motor Carrier and Commercial Vehicle
Safety Standard Regulations, p. 2177

23.16.101 and other rules - Public Gambling, p. 2504

{Board of Crime Control)
23.14.401 and other rules - Peace Officers Standards and
Training - DARE Trust Fund, p. 1260, 2984

LABOR AND INDUSTRY, Department of, Title 24

I and other rules - Unemployment Insurance Case
Procedures - Employment Status [Independent
Contractor] Issues, p. 1051, 1667

I and other rules - Procedure in Workers' Compensation
Matters - Employment Status [Independent
Contractor], p. 1061, 1673

I-1II and other rules - Wage Claim Procedures - Employment
Status [Independent Contractor] Issues, p. 1056,
1668

I-V Workers' Compensation Administrative Assessment,
p. 1609

I-X1 Creating One Process for Determining All Employment

Status Isgsues, Including that of Independent
Contractor, p. 1070, 1676

I-XVII and other rules - Workers’ Compensation Plan Number
One [Plan 1] Requirements and Eligibility, p. 512,
1151, 2427

24,16.1509 and other rule - Minimum Hourly Wage Rate, p. 2363,
2882

24.16.9007 Prevailing Wage Rates - Building Construction,

p. 873, 1669
24.29.706A and other rules - Transfer of Independent Contractor
Rules to ARM Title 24, Chapter 35, p. 1863
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(Human Rights Commission)

24.9.801

and other rules - Proof of Discrimination, p. 1790,
2871

LIVESTOCK, Departwment of, Title 32

(Board of Livestock)

3z 3.121

32.3.201

and other rules - Disease Control - Animal Feeding,
Slaughter, and Disposal - Fluid Milk and Grade A
Milk Products - General Licensing and Provisions -
Marketing of Livestock - Branding and Inspection,
p. 376, 1864

and other rules - Importation of Animals and Semen
into Montana - Brucellosis - Tuberculosis - Poultry
- Animal Identifications - Control of Biologics -
Rendering Plants - Vehicles and Equipment - Animal
Health Requirements for Livestock Markets - Official
Tuberculin Tests, p. 1803, 2300

(Board of Milk Control)

I-1IV
8.86.301

32.24.301
32.24.501

and other rule - Milk Utilization - Marketing of
Class IIT Milk, p. 2114, 2428

Wholesale Prices for Class I, II and III Milk,
p. 641, 2181

and other rule - Producer Class I Pricing, p. 3201
and other rules - Quota Rules, p. 2718, 3215, 314

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36

I

I-VII

I-XII

36.2.401

36.12.102

Reject, Modify, or Condition Permit Applications in
the Houle Creek Basin, p. 1952, 2432

Resolution of Disputes over the Administration of
the Yellowstone River Compact, p. 1078, 1866
Administration of the Yellowstone Controlled
Groundwater Area, p. 22

and other rules - Minimum Standards and Guidelines
for the Streambed and Land Preservation Act,
p. 1946, 2366, 48

and other rule - Forms - Application and Special
Fees, p. 1954, 2430

(Board of Land Commisgioners)

I-X
36.2.803
36.11.102

All Activitjes on Classified Forest Lands Within
Montana during the Legal Forest Fire Season - Debris
Disposal - Fire Prevention on Forest Lands, p. 877,
1502, 2183

Categorical Exclusions to Consultation with the
State Historie Preservation Office, p. 1820

and other rules - Christmas Tree Cutting - Control
of Timber Slash and Debris, p. 59, 379, 774, 1865

(Board of Land Commissioners and Department of Natural Resources
and Conservation)

26.3.128

4-2/24/97

and other rules - Transfer of State Lands Rules -
Surface Management - Issuance of 0il and Gas Leases
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- Coal Leasing - Geothermal Regources -
Metalliferous Leasing, p. 2384
36.25.115 and other rules - State Land Leasing, p. 2368
36.25.146 and other rule - State Land Leasing, p. 3110, 315

(Board of Water Well Contractors)
36.21.410 and other rules - Water and Monitoring Well
Licensing - Construction Standards, p. 2120, 65

(Board of 0il and Gas Conservation)

36.22,1408 Underground Injection Control - Financial
Responsibility, p. 3107

36.22.1423 Injection Fees - Well Classification, p. 32

PUBLIC HEALTH AND HUMAN SERVICES, Department of, Title 37

1 Minimum Standards for a Hospital -- Swing Beds,
p. 143

1 Families Achieving Independence in Montana (FAIM),
p. 1357, 2194

I Release of Confidential Records for State Mental
Health Facilities, p. 1264, 2187

I Conditions for Contracts Funded with Federal
Maternal and Child Health Block Grant Funds, p. 525,
2184

1-1v Medicaid Coverage and Reimbursement of Home Infusion
Therapy Services, p. 2131, 2599

I-VI Criteria for Patient Placement at the Montana
Chemical Dependency Center, p. 1958, 2596

I-IX and other rules - Rules in Titles 11 and 46

Pertaining to Mental Health Managed Care Services
fro Medicaid Recipients and other Eligible Persons,
p. 147

I-1IX and other rules - Medicaid Coverage - Reimbursement
of Physical Therapy, Speech Therapy, Occupational
Therapy and Audiology Services, p. 1089, 1687

I-X and other rules - Targeted Case Management, p. 2755
I-XIIX Retirement Home Licensing Requirements, p. 734, 1867
I-XVII Home Infusion Therapy, p. 883, 2587

I-XVIII Montana Telecommunications Access Program, p. 2967
11.2.101 and other rules - Departments of Family Services,

Health and Environmental Sciences, and Social and
Rehabilitation Services Procedural Rules, p. 2423,

3051

11.7.901 Interstate Compact on the Placement of Children,
p. 3205, 316

11.14.101 and other rules - Day Care Facilities -

Certification for Day Care Benefits, p. 249
11.14.106 and other rules - Excluding Care of Children of a
single Family from Day Care Facility Licensing and
Registration Rules - State Payment for Registered or
Licensed Day Care and Unregistered Day Care, p. 135
11.14.605 Income Eligibility and Copayments for Day Care,
p. 1824, 2302
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1930

.3803
4804

L5002

302

401
507
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Area Requirements, Deck Areas, Handholds for
Swimming Pools and Spas, p. 145

and other rules - Procedures, Criteria and Reporting
of the Certificate of Need Program, p. 1267, 1975
Minimum Standards for a Hospital - General
Requirements, p. 2722, 3216

and other rules - Transfer of Department of Social
and Rehabilitation Services Procedural Rules,
p. 2433

and other rules - Developmental Disabilities,
p. 1614, 2188

AFDC Assistance Standards, p. 1290, 2192

and other rules - Child Care Fee Scales, p. 2372,
2886

and other rules - General Medicaid Provider
Requirements, p. 2724

and other rule - Inpatient and Outpatient Hospital
Services, p. 2752, 3218

Medicaid Coverage - Reimbursement of Inpatient and
Outpatient Hospital Services, p. 1102, 1682

and other rule - Provider Changes Under the Medicaid
Nursing Facility Services Program, p. 3034, 76

and other rules - Nursing Facilities, p. 1081, 1698
and other rule - Targeted Case Management for High
Risk Pregnant Women, p. 532, 1566, 1997

and other rules - Targeted Case Management for the
Mentally I11, p. 535, 1998

Medically Needy Assistance Standards, p. 2750

and other rules - Health Maintenance Organizations,
p. 2418

and other rules - Passport to Health Program,
p. 1484, 2193
and other rules - Low Income Energy Assistance

Program (LIEAP), p. 2136, 2887

Low Income Weatherization Program, p. 731, 1713
and other rules - CChild Support Enforcement
Distribution of Collections - Non-AFDC Services,
p. 2765, 1714

PUBLIC SERVICE REGULATIQON, Department of, Title 38

I

I

I-IX
I-LVIII

38.5.1010

4-2/24/97

Recovery of Abandonment Costs in Electric Utility
Least-Cost Resource Planning and Acquisition,
p. 1962, 78

Content of Certain Motor Carrier Receipts, p. 896,
1567

IntralATA Equal Access Presgubscription, p. 299
Local Exchange Competition and Dispute Resolution in
Negotiations between Telecommunications Providers
for Interconnection, Services and Network Elements,
p. 2528, 319

and other rules - Electric Safety Codes - Electric
Service Standards - Pipeline Safety (includipg Drug
and Alcohol Testing), p. 2777, 317
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REVENUE, Department of, Title 42

I

I-XITII
42.
42,
42.

42.
42.

42.

42

42.
42,

42

11.

15.

15.

17.
18.

19.

.19,

20.
21,

.22,

243

101

506

103
106

1203

166
106

101

42.25.1810

Agricultural Improvements from Property Land
Classification, p. 3112

and other rules - 0il and Gas Rules for the Natural
Regources Tax Bureau, p. 1107, 2001

and other rules - Liquor Regulations for Golf Course
and Moveable Devices, p. 2564, 3146

and other rules - Biennial Review of Chapter 15 -
Composite Returns, p. 2142, 2605, 2985

and other rule - Computation of Residential Property
Tax Credit, p. 2829, 3148

General Withholding Taxes, p. 2276, 2610

and other rules - Reappraisal Plan Property Rules,
p. 2783, 3149

Property Tax Exemption for Disabled Veterans,
p. 2568, 3150

and other rules - Class 5 Classification Property
Tax Rules, p. 2803, 3220

and other rule - Forest Land Rules, p. 3208

and other rules - Personal Property Rules, p. 2805,
3157

and other rules - Industrial Property Rules,
p. 2793, 3153

01l and Gas Rules, p. 2151, 2435

SECRETARY OF STATE, Title 44

I-111

1.2.419

44.3.105

44.6.106

Electronic Storage of Local Government Records,
p. 2840, 3223

Filing, Compiling, Printer Pickup and Publication of
the Montana Administrative Register, p. 2574, 3154

and other rules - Surveys of Polling Places -
Examination of Voting Devices, p. 2832, 3221
and other rules - Uniform Commercial Code Rules,

p. 2838, 3222

(Commissioner of Political Practices)

44.10.411

44.12.109

Notice of Public Hearing to Consider Whether New or
Amended Rules that Address Lobbying Activities are
Necessary Pursuant to the Petition Submitted by
Montana Common Cause, p. 2570

Incidental Political Committee, Filing Schedule,
Reports, p. 1126, 2153

Personal Financial Disclosure by Elected Officials,
p. 1128, 2195
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BOARD APPOINTEES AND VACANCIES

Section 2-15-108, MCA, passed by the 1991 Legislature,
directed that all appointing authorities of all appointive
boards, commisgions, committees and councils of state
government take positive action to attain gender balance and
proportional representation of minority residents to the
greatest extent possible.

One directive of 2-15-108, MCA, is that the Secretary of State
publish monthly in the Montana Administrative Register a list
of appointees and upcoming or current vacancies on those
boards and councils.

In this issue, appointments effective in January 1997, appear.
Vacancies scheduled to appear from March 1, 1997, through May
31, 1997, are listed, as are current vacancies due to
resignations or other reasons. Individuals interested in
serving on a board should refer to the bill that created the
board for details about the number of members to be appointed
and necessary qualifications.

Each month, the previous month’s appointees are printed, and
current and upcoming vacancies for the next three months are
published.

IMPORTANT

Membership on boards and commissions changes
constantly. The following lists are current as of
February 4, 1997.

For the most up-to-date information of the status of
membership, or for more detailed information on the

qualifications and requirements to serve on a board,
contact the appointing authority.

Montana Administrative Register 4-2/24/797
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