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and where written comments may be submitted. The rule section
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the back of each register.
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BEFORE THE BOARD OF NURSING HOME ADMINISTRATORS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
amendment, repeal and adoption ) THE PROPOSED AMENDMENT,
of rules pertaining to nursing ) REPEAL AND ADOPTION CF RULES
home administrators ) PERTAINING TO NURSING HOME

)  ADMINISTRATORS

TO: All Interested Persons:

1. On December 19, 1996, the Board of Nursing Home
Administrators published a notice of proposed amendment, repeal
and adoption of rules pertaining to nursing home
administrators, at page 3174, 1996 Montana Administrative
Register, issue number 24. On January 3, 1997, the Board
published an amended notice extending the comment date at page
1, 1997 Montana Administrative Register, issue number 1.

2. The Board received a sufficient number of requests
from qualifying individuals for a public hearing on the
proposed amendment, repeal and adoption. The Board will hold a
hearing on March 10, 1997, at 9:00 a.m. in the Professional and
Occupational Licensing Conference Room, 111 N. Jackson, Helena,
Montana.

3. The Department of Commerce will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing. If you request an
accommodation, contact the Department no later than 5:00 p.m.,
February 24, 1997, to advise us of the nature of the
accommodation that you need. Please contact Terry Knerr, Board
of Nursing Home Administrators, 111 N. Jackson, P.0O. Box
200513, Helena, Montana 59620-0513; telephone (406) 444-3728;
Montana Relay 1-800-253-4091; TDD (406) 444-2978; facsimile
(406) 444-1667. Personsg with disabilities who need an
alternative accessible format of this document in order to
participate in this rule-making process should contact Terry
Knerr.

4. Interested persons may present their data, views or
arguments, either orally or in writing, at the hearing.

Written data, views or arguments may also be submitted to Terry
Knerr, Board of Nursing Home Adminiastrators, 111 N. Jackson,
P.0O. Box 200513, Helena, Montana 59620-0513, and must be
received no later than 5:00 p.m. on March 10, 1997.

MAR Notice No. 8-34-30 3-2/10/97
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5. Perry Eskridge, attorney, has been designated to
preside over and conduct this hearing.

BOARD OF NURSING HOME
ADMINISTRATORS
RAYMOND HOFFMAN, CHAIRMAN

BY: L7V 1 ;
ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

Qﬁw %1@%

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, January 27, 1997.

3-2/10/97 MAR Notice No. 8-34-30
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BEFORE THE BOARD OF SOCIAL WORK EXAMINERS
AND PROFESSIONAL COUNSELORS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment and adoption of rules) AND ADOPTION OF RULES PER-
pertaining to the practice of ) TAINING TO THE PRACTICE OF
social work and licensed pro- ) SOCIAL WORK AND LICENSED
fessional counseling }  PROFESSTONAL COUNSELING

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:
1. On March 12, 1997, the Board of Social Work Examiners
and Professional Counselors proposes to amend ARM 8.61.403,

8.61.405, 8.61.406, 8.61.601, 8.61.602, 8.61.604, 8.61.1201, 8.61.1202,

8.61.1204, 8.61.1203, 8.61.1601, 8.61.1602 and 8.61.1604 and adopt new
rules pertaining to the practice of social work and licensed
professional counseling.

2. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

1,403 LICATION PRQCEDU FOR IAL WORK (1) Any
person seeking licensure must apply on the board's official
forms which may be obtained through the department. All
L irem wi i Jul m time
i i Incomplete applications will not be considered

application.
by the board.
(2) through (2) (c) will remain the same.

(c) (i) through (v) will remain the same, LSut tie chacing
commas will be changed to semi-colons.
(3) will remain the same.

b iv 11
ir n in in n h igin, licen fee
X i w 1li o ial
worker untj]l the gﬁfgc;; ve date Qf the licenge.”

Auth: Sec. 37-22-201, MCA; IMP, Sec. 37-22-301, MCA

(1) Vlolatlon of_any of the follow1ng constitutes a
npro ional uct:
(a) and (b) will remain the same.

(d) through (h) will remain the same, but will be
renumbered (c) through (g).

MAR Notice No., 8-61-14 3-2/10/97
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 alling , ) ) : hiehi
obtatned from—tegEs--or-other—sueh-meang—

(j) will remain the same, but will be renumbered (h).

He——Advertise—in—a-manrer—which—ia—false—or-misleading:'
Auth: Sec. 37-1-131, 37-1-319, 37-22-201, MCA; IMP, Sec.

37-1-306, 37-22-201, 3922-3137 MCA
1,406 PLICATION T NVERT AN INACTIVE STA'
NSE _TO AN ACTIVE STAT L E (1) and (1) (a) will remain
the same.

(b) presents satisfactory evidence that the applicant has
not been out of active practice for more than €we fjve years;

and that the applicant has attended 20 nogrs of gg tinuing
of 40

hours of contlnulng educaC1on which comply with the continuing
education rules of the board, and is approved by the board.

Th ontinuing e t1 n_hour t h. n wi h1n
he 24 monthg i el rec i ion reactiv,
and

(c) will remain the same.”

Auth: Sec, 37-1-319, 37-22-201, MCA; IMP, Sec. 37-1-319,
37223665, MCA

"8.61 1 __HOURS, CREDITSy Y OVER (1) through (3)
will remain the same.

(4) Any licensee ever—the—age of£38 may apply for an
exemption from the continuing social worker education
requirements of these rules by filing a statement with the
board getting forth good faith reasons why he or she is unable
to comply with these rules and an exemption may be granted by
the board.

(5) will remain the same.”

Auth: Sec. 37-1-319, 37-22-201, 3%-23-2363 MCA; IMP, Sec.
317-1-306, 3F—22—362+ 3233263+ MCA

“8.61.602 ACCREDITATION AND STANDARDS (1) The following
standards shall govern the approval of continuing social work
education activities by the board:

(1) through (4) will remain the same, but will be
renumbered (a) through (d).

The b ip i iscretion d rmi h
number of hours acceptable for any continuing education
credit.”

Auth: Sec, 37-1-319, 37-22-201, 3923283+ MCA; IMP, Sec.
37-1-306, 3+ 233283 MCA

.61.604 ONTINUING EDUCATION NONCOMPLIANCE (1) In the
event that a licensed social worker shall fail to comply with
these g¢ontinuing education rules in any respect, the board
shall promptly send a notice of noncompliance. The notice
shall specify the nature of the noncompliance and state that
unless the noncompliance is corrected or a request for a

3-2/10/97 MAR Notice No. 8-61-14
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hearing before the board is made within 36 60 days, the
statement of noncompliance shall be considered grounds for
sugpension or revocation.”

Auth: Sec., 37-1-319, 37-22-201, 37—22-331; 34+ 23-26%

MCA; IMP, Sec. 37-1-306, 3%=22—3%1i;y 37233635 MCA
.61.1201 ICEN REQUI NT. (1) and (1) (a) will

remain the same.

(b) counseling techniques;; and

(c) supervised counseling experience (this practicum
shall be practica taken at the graduate school level which
includes supervision by a counselor educator with a minimum of
one hour of face-to-face consultation with the supervisor for
every 10 hours of practicum site experience) and at least & 8ix
houre jin each of the following areag:

(i} through (2) (b) (ii) will remain the same.

(3) "25666—keouras™{3,000 hours’ aﬂ~e£—&a&ym144&996+ is
defined as clock hours of experience working in a counseling
setting. The hours shall have been completed in their entirety
at the time of submission of the application.

(a) At lgast Ogne- half of the abeve 3,000 hours must be
post—degree ghtained after the academic reguirement has been
mec.

(b) through (d)(iii)} will remain the same.

(iv) must—submit a final log detailing dates and
durations of supervisory contacts and issues discussed during
these contacts may be requested by the board;

{v) and (4) will remain the same.”

Auth: Sec. 37-1-131, 37-23-103, MCA; IMP, Sec. 37-23-202,
MCA

" 1 APPLI N_ PR (1) Any person seeking
licensure as a professional cCounselor must apply on the board's
official forms which may be obtained through the board office.
All requirements with documentation mugst be met at the time of

lica I let i ion i1l _no ngidered b

(2) through (3) will remain the same.

4 The 1j wi fectiv of t date all
regui n i i n £ original ligen fee
m i work 1j
rof ion ngel il th £ iv f _the
Auth: Sec. 37-23-103, 3723203 MCA; IMP, Sec. 3723

302, 37-23-202, MCA
TONAL _CONDUCT

Ak d T _CON
(1) v;olatlon of any of the follow1ng constitutes a
nprof 1 nduct :

(a) and (b) will remain the same.

MAR Notice No. 8-61-14 3-2/10/797
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(d) through (h) will remain the same, but will be
renumbered (c) through (g).
- 0 ; : ' Eid sality

(j) will remain the same, but will'be renumbered (h).

He—Advertige—in-a-manner—which do—faleeor-minleading-
Auth: Sec. 37-1-319, 37-23-103, MCA; IMP, Sec. 37-1-316,
37-1-3193, 3723383+ MCA

"8,61.1205 APPLICATION TO CONVERT AN INACTIVE STATUS
LICENSE TO ACTI TAT! LICEN. (1) and (1) (a) will remain
the same.

(b) presents satisfactory evidence that the applicant has
not been out of active practice for more than twe five years;
and that the applicant has attended 20 hourg of continuing
education per year of inactive statug with a maximum of 40
hours of continuing education which comply with the continuing
education rules of the board, and is approved by the board.

The continuing educati hours m hav n ired within
the 24 months immediately preceding application to reactivate;

(c) will remain the same.”

Auyth: Sec. 37-1-319, 37-23-103, MCA; IMP, Sec. 37-1- .
3723207 MCA .

“8.61.1601 HOURS, CREDITS AND CARRY OVER (1) through (3)
will remain the same.

(4) Any licensee ever—the—age—of—738 may apply for an
exemption from the continuing professional counselor education
requirements of these rules by filing a statement with the
board setting forth good faith reasons why he or she is unable
to comply with these rules and an exemption may be granted by
the board.

(5) will remain the same."

Auth: Sec. 37-1-131, 37-1-319, 3923303 MCA; IMP, Sec.

v 323303+

37-1-306, 392336314 7 323203 IFFI205+ 323~
233+ MCA
“8.61,1602 ACCREDITATION AND STANDARDS (1) The

following standards shall govern the approval of continuing
professional counselor education activities by the board:

(1) through (4) will remain the same, but will be
renumbered (a) through (d).

e The board, in itg discretion, ma rmine th
er of hours a ble for an ontinui ucation
credit.”

Auth: Sec., 37-1-319, 3% 313335 3723303+ MCA; IMP, Sec.
37-1-306, 37233183 3723303+ 37232657 37232+ MCA

3-2/10/97 MAR Notice No. 8-61-14



-243-

“8.61.1604 CONTINUING EDUCATION NONCOMPLIANCE (1) In
the event that a licensed professional counselor shall fail to
comply with these continuing education rules in any respect,
the board shall promptly send a notice of noncompliance. The
notice shall specify the nature of the noncompliance and state
that unless the noncompliance is corrected or a request for a
hearing before the board is made within 36 g0 days, the
statement of noncompliance shall be considered grounds for
suspension or revocation.”

Auth: Sec. 37-1-319, 333335 37233635 IF23-203 MCA;

IMP, Sec. 37-1-306, 332336315 323103, 373232054 37—d3 23315
MCA
REASQN; The proposed amendments will implement changes

mandated by passage of the Uniform Professional Licensing and
Regulation Procedures Act (HB 518) by the 1995 Legislature.

3. The proposed new rules will read as follows:

“ LI RE UT-OF-STATE IAL WOR APPLICANTS

(1) A license to practice as a social worker in the state
of Montana may be issued to the holder of an out-of-state
social worker license at the discretion of the board, provided
the applicant completes and files with the board an application
for licensure and the required application fee. The candidate
must meet the following reguirements:

(a) The candidate holds a valid and unrestricted license
to practice as a social worker in another state or
jurisdiction, which was issued under standards equivalent to or
greater than current standards in this state. Official written
verification of such licensure atatus must be received by the
board directly from the other state(s) or jurisdiction(s);

{b) The candidate holds a MSW or equivalent council on
social work education (CSWE) approved degree, and shall supply
a copy of the certified transcript sent directly from a
college, university or institution accredited by the CSWE;

(c) The candidate shall supply proof of successful
completion of the American association of state social work
boards (AASSWB) advanced or clinical examination or another
board-approved licensing examination. Candidate scores on the
examination must be forwarded directly to the board.

(d) (1) The candidate shall submit proof the candidate has
previously completed 3,000 hours of supervised social work
experience as defined in 37-22-301, MCA. The candidate may
verify the experience hours by affidavit, and need not supply a
supervisor's signature upon reasonable explanation of why the
gupervisgor's signature is unavailable to the candidate; or

(ii) The candidate shall submit proof the candidate has
been in continuous practice as a social worker in another
jurisdiction for the two years immediately preceding the date
of application in Montana."

Auth: Sec. 37-22-201, MCA; IMP, Sec. 37-1-304, MCA

MAR Notice No. 8-61-14 3-2/10/97
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"II LICENSURE QF OUT-QF-STATE LJCENSED PROFESSIONAL
COUNSELOR APPLICANTS (1) A license to practice as a licensed
professional counselor in the state of Montana may be issued to
the holder of an out-of-state licensed professional counselor
or equivalent license at the discretion of the board, provided
the applicant completes and files with the board an application
for licensure and the required application fee. The candidate
must meet the following requirements:

(a} The candidate holds a valid and unrestricted license
to practice as a licensed professional counselor or equivalent
in another gtate or jurisdiction, which was issued under
standards substantially equivalent to or greater than current
standards in this state. Official written verification of such
licensure status must be received by the board directly from
the other state(s) or jurisdiction(s);

(b) The candidate holds a graduate degree which meets the
requirements of 37-23-202, MCA, and shall supply a copy of the
certified transcript sent directly from an accredited college,
university or institution, and shall complete the degree
summary sheet provided by the board;

(c) The candidate shall supply proof of successful
completion of the national counselor examination or another
board-approved licensing examination. Candidate scores on the
examination must be forwarded directly to the board.

(d) (i) The candidate shall submit proof the candidate has
previously completed 3,000 hours of supervised counseling
practice as defined in 37-23-202, MCA., The candidate may
verify the experience hours by affidavit, and need not supply a
supervisor's signature upon reasonable explanation of why the
supervisor's signature is unavailable to the candidate; or

(ii) The candidate shall submit proof the candidate has
been in continuous practice as a licensed professional
counselor or equivalent in another jurisdiction for the two
years immediately preceding the date of application in
Montana."”

Auth: Sec. 37-23-103, MCA; IMP, Sec. 37-1-304, MCA

“III SCREENING PANEL (1) The board screening panel
shall congist of a minimum of three board members, as chosen by
the chairman. The chairman may reappoint screening panel
members, or replace screening panel members as necessary at the
chairman's discretion.”

Auth: Sec, 37-22-201, 37-23-103, MCA; IMB, Sec. 37-1-307,
MCA

“IV___COMPLAINT PROCEDURE (1) A person, government or
private entity may submit a written complaint to the board
charging a licensee or license applicant with a violation of
board statute or rules, and specifying the grounds for the
complaint.

(2) Complaints must be in writing, and shall be filed on
the proper complaint form prescribed by the board, which shall
include a statement on release of confidentiality and shall
require a notarized signature by complainant.

3-2/10/97 MAR Notice No. B-61-14
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(3) Upon receipt of the written complaint form, the board
office shall log in the complaint and assign it a complaint
number. The complaint shall then be sent to the licensee
complained about for a written regponse to be received within
20 calendar days from the date licensee receives the request
for response. Upon receipt of the licensee's written response,
both complaint and response shall be considered by the
screening panel of the board for appropriate action including
dismigsal, investigation or a finding of reasonable cause of
violation of a statute or rule. The board office shall notify
both complainant and licensee of the determination made by the
screening panel.

(4) If a reasonable cause violation determination is made
by the screening panel, the Montana Administrative Procedure
Act shall be followed for all disciplinary proceedings
undertaken.”

Auth: Sec. 37-22-201, 37-23-103, MCA; IMP, Sec. 37-1-308,
37-1-309, MCA

REASON: The proposed new rules will implement changes mandated
by the passage of the Uniform Licensing and Regulation
Procedures Act (HB 518) by the 1995 lLegislature. The
unprofessional conduct sections being deleted are now contained
in the statute at 37-1-316, MCA, and it 18 not necessary to
repeat statutory language in the rules. The out-of-state
licensure rule is proposed to streamline the out-of-state
application procedures.

4. Interested persons may submit their data, views or
arguments concerning the proposed amendments and adoptions in
writing to the Board of Social Work Examiners and Professional
Counselors, 111 N. Jackson, P.0. Box 200513, Helena, Montana
59620-0513, or by facsimile to (406) 444-1667, to be received
no later than 5:00 p.m., March 10, 1997.

5. If a person who is directly affected by the proposed
amendments and adoptions wishes to present his data, views or
arguments orally or in writing at a public hearing, he must
make written request for a hearing and submit the request along
with any comments he has to the Board of Social Work Examiners
and Professional Counselors, 111 N. Jackson, P.0. Box 200513,
Helena, Montana 59620-0513, or by facsimile to (406) 444-1667,
to be received no later than 5:00 p.m., March 10, 1997.

6. If the Board receives requests for a public hearing on
the proposed amendments and adoptions from either 10 percent or
25, whichever ig less, of those persons who are directly
affected by the proposed amendments and adoptions, from the
Administrative Code Committee of the legislature, from a
governmental agency or Subdivision or from an association
having no less than 25 members who will be directly affected, a
hearing will be held at a later date. Notice of the hearing
will be published in the Montana Administrative Register. Ten

MAR Notice No. 8-61-14 3-2/10/97
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percent of those persons directly affected has been detefmined
to be 97 baged on the 975 licensees in Montana.

BOARD OF SOCIAL WORK EXAMINERS

AND PROFESSTONAL COUNSELORS
RICHARD SIMONTON, CHAIRMAN

BY: {ZZA LU s

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

dw /e &/ﬁq

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, January 27, 1997.

3-2/10/97 MAR Notice No. 8-61-14
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BEFORE THE FISH, WILDLIFE AND PARKS COMMISSION
OF THE STATE OF MONTANA

In the matter of proposed ) NOTICE OF PROPOSED
amendment of ARM 12.6.101 ) AMENDMENT OF RULE
regarding regulations for ice )

)

fishing shelters. NO PUBLIC HEARING

CONTEMPLATED
To: All Interested Persons.
1. On March 14, 1997, the Fish, Wildlife and Parks
Commission (commission) proposes to amend ARM 12.6.101. The

amendment will regulate ice fishing shelters on Clark Canyon
Reservoir.

2, The rule proposed to be amended provides as follows:

12.6.10) DESJGNATED LOCATIONS (1) Any person who shall
use, place, or cause to be placed an ice fishing shelter on the
surface of the following bodies of water shall be subject to the
provisions of &hig—rule

(a) Brown's Lake;

(b) Georgetown Lake.

(c) Deadman's Basin;

{d) Lake Frances;

(e) Bearpaw Lakeg

(f) Beaver Creek Reservoir;

(g) Hauser Lake;

(h) Lake Helenai and

Ai)  claxk Canyon Regexvoir.

AUTH: 87-1-201 and 87-1-303, MCA

IMP: 87-1-303, MCA

3. Rationale: This proposed amendment is made at the
request of the Bureau of Land Management which has had
difficulty in recent years managing ice fishing shelters at the
Clark Canyon Reservoir. If amended, Clark Canyon Reservoir
would be subject to the provisions of 12.6.103, which require
ice ghelter owners to mark shelters with their name, address and
telephone number. The primary purpose of shelter identification
igs to insure shelters are removed after the season.

4. Interested persons may submit their data, views or
arguments concerning the proposed amendment in writing to Jim
Satterfield, Department of Fish, Wildlife and Parks, P.0. Box
200701, Helena, MT 59620-0701. Any comments must be received no
later than March 10, 1997.

MAR Notice No. 12-2~-237 3-2/10/97
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5. If a person who is directly affected by the proposed
amendment wishes to express his or her data, views and arguments
orally or in writing at a public hearing, he or she must make
written request for a hearing and submit this request along with
any written comments he or she has to Jim Satterfield,
Department of Figh, Wildlife and Parks, P.0O. Box 200701, Helena,
MT 59620-0701. A written request for hearing must be received
no later than March 10, 1997.

6. If the agency receives requests for a public hearing on
the proposed amendment from either 10% or 25, whichever is less,
of the persons who are directly affected by the proposed action;
from the administrative code committee of the legislature; from
a governmental subdivision or agency; or from an association
having not less than 25 members who will be directly affected,
a hearing will be held at a later date. Notice of the hearing
will be published in the Montana Administrative Register., Ten
percent of those persons directly affected has been determined
to be 20 persons based on the number of people who
use ice fishing shelters at Clark Canyon Reservoir on an annual
basis, which is estimated to be 200.

RULE REVIEWER FISH, WILDLIFE & PARKS COMMISSION
7). 2l Il
QM
Robert N. Lane Patrick J. m, Secretary

Certified to the Secretary of State on January 27, 1997.

3-2/10/97 MAR Notice No. 12-2-237
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING
ON THE PROPOSED
AMENDMENT, ADOPTION AND
REPEAL OF RULES

In the matter of the amendment
of 11.14.101 through 11.14.103,
11.14.105, 11.14.109,
11.14.110, 11.14.112, 11.14.201,
11.14.202, 11.14.205, 11.14.208,
11.14.211, 11.14.212, 11.14,218,
11.14.221, 11.14.222, 11.14.226,
11.14.228, 11.14.229, 11.14.301,
11.14.305 through 11.14.307,
11.14.310 through 11.14.312,
11-.14.316, 11.14.318, 11.14.319,
11.14.324, 11.14.327, 11.14.340,
11.14.401, 11.14.403 through
11.14.405, 11.14.407, 11.14.412,
11.14.414, 11.14.418, 11.14.501,
11.14.502, 11.14.506, 11.14.507,
11.14.511 through 11.14.513,
11.14.515, 11.14.519, 11.14.601,
11.14.604, 11.14.609, 11.14.610,
adoption of rules I through VI,
and repeal of 11.14.516
pertaining to day care
facilities and certification for
day care benefits.

N Nt Nt Mt et N Nt e o it N v N Nt N S N i S S S S S

TO: All Interested Persons

1. On March 4, 1997, at 1:30 p.m, a public hearing will be
held in the auditorium of the Department of Public Health and
Human Services Building, 111 N. Sanders, Helena, Montana to
consider the proposed amendment, adoption and repeal of rules
pertaining to day care facilities and certification for day care
benefits.

The Department of Public Health and Human Services will
make reasonable accommodations for persons with disabilities who
wish to participate in this public hearing. If you request an
accommodation, contact the department no later than 5:00 p.m. on
February 24, 1997, to advigse us of the nature of the
accommodation that you need. Please contact Dawn Sliva, P.O.
Box 4210, Helena, MT 59604-4210; telephone (406)444-5622; FAX
(406)444-1970.

2. The rules as proposed to be adopted provide as
follows:

Rule I FAMILY DAY CARE HOMES STAFFING AND OTHER PROVIDER
REQUIREMENTS (1) The provider shall keep a list of the name,

MAR Notice No. 37-54 3-2/10/97



~250-

address and phone nhumber of each child in care and his or her
parents. The list shall be made available to the department
upon request.

(2) The allowable staff to child ratio in family day care
homes is:

(a) 1:3 for children birth to 30 months; and

(b) 1:6 for children 30 months and older.

AUTH: Sec. 52-4-503 and 52-2-704, MCA
IMP: Sec. 53-4-504 and 52-2-731, MCA

(1) The following written information shall be made
available to all parents:

(a) a typical daily schedule of activities;

{b) admission requirements, enrollment procedures and
hours of operation;

(c) frequency and type of meals and snacks served;

(d) fees and payment plan;

(e) regulations concerning sick children, transportation
and trip arrangements;

(f) discipline policies; and

(g) department day care registration requirements.

(2) Family day care homes will post a copy of the facility
registration and the phone number of state and local department
offices in a conspicuous place. Parents should be encouraged
to contact the department if they have gquestions regarding the
registration or the day care regulations.

(3) Parents or guardians must have unlimited, immediate
access to the day care facility during day care hours.

(4) The provider shall provide opportunities for the
parent(s) to participate in activity planning and individual
meetings.

AUTH: Sec. 52-4-503 and 52-2-704, MCA
IMP: Sec. 53-4-504 and 52-2-731, MCA

(1) Family day
care homes must follow the same requirements as group facilities
detailed in ARM 11.14.319.

AUTH: Sec. 52-4-503 and 52-2-704, MCA
IMP: Sec. 53-4-504 and 52-2-731, MCA

(1) Family day
care homes must follow the same requirements as group day care
facilities detailed in ARM 11.14.311. Play equipment and
materials must be provided that are appropriate to the
developmental needs, individual interests, and ages of the
children. There must be a sufficient amount of play equipment
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and materials so that there is not excessive competition and
long waits.

(2) Play equipment and materials must include items from
each of the following six categories: dramatic role playing,
cognitive development, visual development, auditory development,
tactile development and large-muscle development.

(3) High chairs, when used, must have a wide base and a
safety strap. Portable high chairs that hook onto tables are
not recommended.

(4) Each child, except school-age children who do not take
naps, shall have clean, and age-appropriate rest equipment, such
as a crib, cot, bed or mat. Seasonably appropriate top and
bottom covering, such as sheets or blankets, must be provided.
Crib mattresses and other rest equipment shall be waterproof and
regularly sanitized.

(5) Trampolines are prohibited.

AUTH: Sec. 52-4-503 and 52-2-704, MCA
IMP: Sec. 53-4-504 and 52-2-731, MCA

(1) A family
day care home offering night care must develop plans for
program, staff, equipment and space which will provide
appropriately for the personal safety and emotional and physical
care of children away from their families at night.

(2) This requirement shall be deemed to have been met if:

(a) special attention is given by the caregiver and the
parents to provide for a transition into this type of care
appropriate to the child's emotional needs;

(b) a selection of toys for guiet activities which can be
used with minimal adult supervision is provided for children
prior to bedtime;

(c) bathing facilities, comfortable beds or cots, and
complete bedding are provided;

(d) staff are available to assist children during eating
and pre-bedtime hours and when dressing;

(e) during sleeping hours, staff are awake and in the
immediate vicinity and on the same floor level of sleeping
children in order to provide for the needs of children and
respond to any emergency; and

(£) at appropriate times a nutritious dinner and/or
breakfast is served to children and a bedtime snack is offered.

(3) An individual family day care provider may not provide
care consecutively day and night without at least one additional
caregiver. No caregiver may have responsibility for the care
and supervision of children for more than 12 consecutive hours.

AUTH: Sec. 52-4-503 and 52-2-704, MCA
IMP: Sec. 53-4-504 and 52-2-731, MCA

3. The rules as proposed to be amended provide as
follows. New language that is to be added is underlined.
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Language that is being deleted is interlined.

11.14,10) CHILD DAY CARE SERVICES,, PURPOSES AND LICENSING

(1) 6Generatly;—cChild day care is a supplemental form of
care which provides parental care to a child up to the age of 13
years except as indicated hereunder by an adult other than a
parent, guardian, person in loco parentis, or relative on a
regular basis for daily periods of less than 24 hours. This
rule sets out general provisions on day care facility licensing
and registration, and day care benefit programs.

(2) and (3) remain the same.

(4) The evaluation and determination of the need and
eligibility for day care benefits for a child and his family is
the responsibility of the

vffice—of—the—department—or—theappropriateofficialdetermining
etigibitity for—a—day —care—program—whether—such—program—is
Amrim et T 3 3 > child

work readiness comppnent {(WorC age manager and/or eligibilit
technician depending on the type of day care program.

(4) (a) remains the same.

(b) Unless a shorter lohger period of time is specified in
rules or case plans applying to particular day care services,
day care services (appropriateness of plan/arrangement and the
financial eligibility for day care services) shall be
redetermined every six(6) months

care, or sooner whenever information indicates eligibility may
have changed or the adequacy of the day care plan needs to be
reevaluated.

(5) The tinal authority for approval of CPS day care
benefits irmr-anyparticular—case remains the responsibility of
the approprlate community social worker supervisor worklng under
the supervision of the regional administrator.

Ultimate responsibility for the day care program rests with the

(6) Child protective services GRS} day care may be
provided to a single or two parent family.

(a) Except as otherwise provided, payment for CPS day care
requires facts—documenting documentation in the case record
that:

(1) the family is not able to pay for day care;—and—the

r

(ii) the child is in need of day care because of danger of
neglect or abuse, or for physical or emotional reasons that—are
documented; and

(iii) the parent(s) understands and agrees that CPS day
care is limited:

(A) in duration;

(B) as to specific dates and times; and
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(C) in accordance with the terms of a case plan developed
by the social worker, and may be terminated based upon the
success or failure of the parent(s) to alleviate the danger to
the child(ren) which necessitated the provision of CPS day care,
or based on other considerations relevant to provision of such
benefits.

(b) Poster-parents—generality are not—eltigible—toreceive

0 7 7 Foster parents may be eligible to

{i) theattendance—of—the—fusterparent{s)—is during the
time necessary to attend required at training, counseling, or
some similar event which is directly connected to the ability of
the foster parent(s) to care for the child(ren); or; CPS day
care may be provided for the time the foster parent(s) attends
such event. In addition, CPS day care may be provided;

(ii) to enable the foster parent(s) to work if requested
by the placing social worker; and tf approved by the appropriate
community social worker supervisor working under the supervision
of the regional administrator. Prior to approving or
disapproving work-enabling CPS day care benefits for the foster
parent(s), the appropriate community social worker supervisor
may consider all facts and circumstances bearing on the
department's ability to provide the benefits, and the necessity
of the benefits for procurlng appropriate foster home care for
the child(ren).

for work-enabling CPS day care benefits for
any foster parent requires documentation that:

(i) either no appropriate foster care placement willing to
provide foster home care without CPS day care benefits exists,
or the proposed placement would provide a particularly desirable
placement for the child and the foster parent(s) is unable or
unwilling to provide care without the CPS day care benefits; and

(ii) the foster parent(s) 1is ineligible for other
appropriate day care program benefits.

{d) In addition to the other requirements in this rule,
the regional administrator may condition eligibility for work-
enabling CP5 day care benefits for foster parents on the current
avalilability of funds to pay for such care while meeting the
demands of other department programs.

{7 Payment for JOBS related day care benefits
requirest

iy Fhe that the family is regxstered for JOBS.

t&ir If the certified registrant is placed in employment,
but is no longer receiving an AFDC subsistence grant and meets
the other day care eligibility requlrements stated in this
sectton subchapter, day care services will continue, if
requested, for 30 days from the date of entry into employment.

day
carerequires—thats
T .
S the extrd me:i tsnot-part—of—the-futiday-care—or
it n;ght c"fe 5=t’1=°f . . . L
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+£) (8) Payment for special childor-exceptionai—~childday
care requirest needs child day care requires that

tiy—~——Fhat the child be between the ages of 0 through—1i7
to 19 years of age and the case record contalns written
verlflcatlon of the phys1ca1

tHi)y (9) Thet
a written

to the requirements of (8) above, there must be
evaluation of the appropriateness of the day care being given
provided the child 4rm—the—facitity which has been sulmitted—to
and approved by the appropriate community social worker
supervisor. The evaluation shall include:

‘x> (a) the long range goal for the family, particularly
the child and how day care is incorporated into this plan;

By (b} the positives as well as the negatives of this
placement;

{¢) the steps that would be taken to ensure appropriate
adjustments of the parent and child to the placement; and

Py (d) the plan for follow-up evaluations of the
placement.

agencies (r&rs) responsible for approving the special needs
rate, To _approve the rate, r&rg must have appropriate
documentation from a qualified professional attesting to the
child’'s disability.

AUTH: Sec., 53-4~503 and 52-2-704, MCA
IMP: Sec. 53-4-502, 52-2~1712 and 52~2-=-721, MCA

11,14.102 DEFINITIONS (1) "Day care facility" means a
person, association or place, incorporated or unincorporated,
that provides supplemental parental care on a regular basis. It
includes a family day care home, a day care center, or a group
day care home. It does not include:

(a) a person who limits care to children who are related to
him by blood or marriage or under his legal guardianship, or any
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group facility established chiefly for educational purposes that
limits its services to children who are three 3} years of age or
older~;_or

(2) remains the same.

(3) "Family day care home" means a place in which
supplemental parental care is provided to three 3 to six §
children from gseparate families on a regular basis, with no more
than 3 children under 2—years 30 months of age uniesscare—is

(4) remains the same.
(5) "Group day care home" means a place in which
supplemental parental care is provided to 7 to 12 children from

on a regular b351s nniess—care—:s—provrded*for

(6) remains the same.

(7) "Regular basis" means providing supplemental parental
care to children of separate families for 3 or more consecutive
weeks.

(8) through (12) remain the same.

(13) "Department" means the department of family public

services.

(14) "Full day care" for state paid day care means care
given to a child in a day care facility licensed or registered
by the department which is provided for a continuous period of

& to 10 hours per day.

(15) remains the same.

(16) “Ooverlap care" means care provided at a day care
facility i i
schoel and approved by the department for a designated period of
time not to exceed 3 hours when

the number of children in care may exceed the number of children
registered for care on the registration certificate.

(17) *"Night care" means care provided for a child between
the hours of 7 p.m. and 7 a.m. in during which the parent(s)
desires a child to sleep.

(18) “"Infant" means a child under—the—age-of —24—months—of

ager birth to 18 months of age,
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(19) (11 "
spreschooier” means—a—child between—24—months—of—age—ami-the—age
) . : A ;
the’chx?d ux??lbe nheq Tre—or fhei:utﬁxafly enters—the—first
(20) " " I

“Sehoot-age—chiid™
itd e ; P il T4

(21) “School -age child" means a child who attends school
and who is between 5 and 13 years of age. ”earegtver“—meuns—a

’ . v

AUTH: Sec. 53-4-503 and 52-2-704, MCA
IMP: Sec. 53-4-501, 53-4-5%04, 52-2-702, 52-2-703 and 52-
2-731, McA

11,14.103 DAY CARE FACILITIES, REGISTRATION OR LICENSING
APPLICATION (1) Any individual may apply for a registration
certificate to operate a family day care home or group day care
home. Any individual, agency or group may apply for a license
to operate a day care center. However, an applicant who has had
a previous day care application denied or who has had a day care
license or registration certificate revoked or suspended may not
reapply for licensure or registration within six—months 1 year
of the denial or revocation. If the suspension or revocation is
contested and upheld after a fair hearing, the reapplication may
not be made until six—months 1 _year after the date of the
decision of the hearing officer. Applications may be obtained
from any district local office of the department.

(2) remains the same.

(3) Before a regqular license without provisions or
restrictions may be granted, the following shall be submitted by
the applicant at the time of application and annually
thereafter:

(a) a—certificate—of—approvatl
report from the state fire marshal or his official designee
indicating the fire safety rules have been met;

(b) a certificate an__appmle.d_mspe_c&mn_mmr_t from
public health authorities certifying the satisfactory completion
of training or a certificate of approval following inspection by
local health authorities in accordance with ARM 16.24.406
through -ARM- 16.24.4138;

(c}) proof of current fire and liability insurance coverage
for the day care center;

(d) a schedule of daily activities;
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(e} a sample weekly menu;

(f) a DFS 33 personal statement of health for licensure
form for each caregiver, aide or volunteer who has direct
contact with the children in care;

s . X

.LQl__ﬂ_£Ilmlnﬁl_hﬂﬂkg;ﬂnﬂﬂuﬂnd_ﬂhllﬂ_ﬂndTﬂdnlI_pKQL£g£1¥£
ﬁgI!4ge5~ﬁhg9k—9n“:h%—fIf1%dﬁrwjndT9??hrfﬁzggligr—pxlngxSLfPM
requirement;

list of current staff with ages, addresses and
telephone numbers;

(4) Before a registration certificate may be granted, the
following shall be submitted by the applicant at the time of
application and annually thereafter:

(a) A DFS 33 personal statement of health form for each
caregiver;

(¢) Proof of current fire and liability insurance coverage
for the provis}on of day care in the home;
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(f) Such other information which may be requested by the
department to determine compliance with registration
requirements.

(5) Appllcatlons for renewal shall be made by the provider

within 30 days prior to expiration of the
license or registration certificate.

(6) remains the same.

AUTH: Sec. 53-4-503 and 52-2-704, MCA
IMP: Sec. 53-4-504, '53-4~507, B52-2-702, 52-2-722 and 52-
2-731, McA

PROCEDURES (1) remains the same.

(2) No registrant or licensee shall discriminate in child
admissions or employment of staff on the basis of race, sex,
reliqgion, creed color, or nat10na1 origin+

(3) Within thirty 36y 30 days of receipt of the signed
and completed application forms, the department will evaluate
the application for registration or licensure based upon the
requirements found in these rules,

(a) A prospective family day care home or group day care
home that meets these all requirements as evidenced by the
application shall be issued a registration certificate. The
registration certificate may be either provisional, restricted
or regular.

(3) (b) remains the same.

(4) A provisional registration certificate or license may
be issued for a period of up to three 3 months when the day care
facility does not meet all of the requirements if the facility
provider is attempting to comply. A second thres 3 month
provisional certificate or license may be issued in special
circumstances, at the discretion of the community social worker
supervisor, the total length of time of issuance not to exceed
=itx 6 months.

(4) (a) through (5) remain the same,

(6) The department, after written notice to the applicant,
licensee or registrant, may deny, suspend, restrict, revoke or
reduce to a provisional status a registration certificate or
license upon finding that:

(a) the applicant has not met the requirements for
licensure or registration set forth in these rules;; or

(b) the licensee or registrant has received 3 written
warnings of non-compliance with the registration or licensing
requirements. The requ1rement of 3 warnings does not apply to
revocation, suspension or refusal of a provisional i

certificate or registration. HNegative licensing action may be
} ! £ of the third : 1 : i

ing] 11 ‘ T
{c)y-However;—suspension
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{7) Suspension or revocation may be immediate if:

tiy(a) upon referral of suspected child abuse or neglect
regarding an operating day care facility, the initial
investigation reveals that there are reasonable grounds to
believe that a child in the facility may be in danger of harm,
suspension or revocation will be immediate;

{tiir(b) the department requests and is denied access to
the llcensed or registered facility;

(c) the provider has made any misrepresentations to
the department, either negligent or intentional, regarding any
information requested on the application form or necessary for
registration or licensing purposes; or

tivy(d} the provider, a member of the provider's household
or staff has been named as the perpetrator in a subsgtantiated
report of child abuse or neglect as defined in ARM 11.14.515.
(7) through (10) remain the same in text but are renumbered
{(8) through (11).
{12) Separate registration certificates and licenses
shall be required for programs maintained on separate premlses

even when operated umder—the - same—auspices

AUTH: Sec. §2-2-704, MCA
IMP: Sec., 53-4-504, 53-4-507, 52-2-702, 52=-2-723 and 52-
2-731, MCA

11.14,109  FAMILY DAY CARE HOME AND GROUP DAY CARE HOME
REGISTRATION SERVICES PROVIDED (1) through (1) (@) romain the same.

(b) counseting referral services concerning children's
problems; and

(1) (¢) through (3) remain the same.

AUTH: Sec. 53-4-503 and 52-2-704, MCA
IMP: Sec, 53-4-~504, 92-2-731 and 52-2-733, MCA

(1) and
(2) remain the same.
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AUTH: Sec. 53-4-503 and 52-2-704, MCA
IMP: Sec. 53-4-504 and 52-2-731, MCA

11.14.112 DAY CARE FACILITIES, SMOKE FREE ENVIRONMENT IN

(1) Children shall be afforded a smoke free environment in
all day care facilities.

(2) The registrant or licensee shall ensure that no
smoking occurs with the facility while children are in care.

{3} If smoking is permjtted in an outdoor area, the
. id hall t I hild
protected from sccoundhand smoke.

AUTH: Sec. 53-4-503 and 52-2-704, MCA
IMP: Sec. 53-4~504 and 52-2-731, MCA

(1) The department will provide the following:

(a) assistance to the applicant to meet licensing
regquirements;

(b) counseling referral services concerning child
problems;

(c) consultation to the day care center in providing
enrichment experiences for the children, proper environment and
nutrition; and

(d) technical assistance to day care centers for staff
training;,

(2) 'The department or its authorized representative shall
make periodic unanngunced visits to all licensed day care
centers to ensure continued compliance with licensing
requirements.

(3) remains the same.

AUTH: Sec. 53-4-503 and 52-2-704, MCA
IMP: Sec. 53-4-504, 52-2-73] and 52-2-733, MCA
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(1) The
program conducted in a day care center shall be written and
shall provide experiences which are responsive to the individual
child's pattern of chronological, physical, emotional, social
and intellectual growth and well-being. Both active and passive
learning experiences shall be conducted in consultation with
parents.

(a) This requirement shall be deemed to have been
satisfied if the licensing representative has been able to
observe the daily program in operation, reviews the written

and approves the program based
upon the criteria below:

(1) (a) (i) through (1) (a)(vi) remain the same.

AUTH: Sec. 53=-4-503 and 52-2-704, MCA
IMP: Sec. 53-4-504, 52-2-723, 52-2-731 and 52-2-732, MCA

11.14.205 DAY CARE CENTERS, RECORDS (1) through (3)

remain the same,

AUTH: Sec. 52-4-503 and 52-2-704, MCA
IMP: Sec. 53-4-504, 53-4-508, [2=-2-723, 52-2-731 and 52-
2-732, MCA

11.14,208 DAY CARE CENTERS, DISCIPLINE (1) Caregivers
shall use appropriate forms of discipline but—must—rot—use

spanking—or—other—forms—of—corporat—punishment—or—any—other
: s . iHiating ing- . i
techrigue i“hth s ???ﬂitaftugl 5““?1"9 T frightening;—or

2y{4) The provider shatt—require is responsible for
i each caregiver to participateg in an in-service
training session regarding discipline and guidance techniques
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appropriate for children.

AUTH: Sec. 52-4-503 and 52-2-704, MCA
IMP: Sec. 53-4-504, 53-4-508, 52-2-723 and 52-2-731, MCA

(1) remains the same.

(2) This regquirement shall be deemed to have been
satisfied if:

(a) the facility has a minimum of 35 square feet per child
of indoor space, exciusive-of excluding floor area devoted to
fixed equipment or support functions such as kitchens,

offices, etc. as well as 75 square feet per child of
outdoor play space; and

(b) the equipment and furniture arrangement permits
unobstructed floor area sufficient to allow vigorous play
appropriate for each group of children in care, as well as
arrangements of sleeping equipment which permit easy access to
every child and unobstructed exits.

(3) outdoor play areas at the facility must be surrounded
mwwh—wl il T di |

€3¥(4) The center can may obtain a—variance an exception
from the above requirements for the
following reasons:

(a) 1limited outdoor space is offset by a greater amount of
indoor space, such as a gym, permitting an eguivalent activity
program;

(b) limited indoor space is offset by sheltered outdoor
space where climate permits reliance on outdoor space for
activities normally conducted indoors, or

(¢) scheduting-for—the
is offset by the availabjlity of wuse of an adjacent school
playground, nearby parks, cleared—vacant—safe—tots;
' t—blocked—off—hy—} 3 choritd

play area.

AUTH: Sec. 52-4-503 and 52-~2-704, MCA
IMP: Sec. 53-4-504, 53-4-508, 52-2-723 and 52-2-73], MCA

EQUIPMENT (1) remains the same.

tar(2) This requirement shall be deemed to have been
satisfied if+

+1)> The the center has appropriate storage and work areas
adjacent to the area of use, to accommodate the following
functions if these are conducted on the premises:

tAry{(a) administrative office functions, record storage,
meeting arrangements for staff or for parent conference offering
privacy of conversation;

BY{h) food preparation and servingt;

4+ (c) custedial services;

By (d)} laundry;
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tEY{e) rest area for staff relief periods; and
t#y(f) storage of program materials and manipulative toys
to be used and rotated at different times during the year.

AUTH: Sec. 52-4-503 and 52-2-704, MCA
IMP: Sec. 53-4-504, 53-4-508, H2-2-723 and 52-2-731, MCA

11.14.217 DAY CARE CENTERS, TRANSPORTATION (1) through (6)
remain the same.
{1) _The requirements of 11.14.511 must also be met when
i d
AUTH: Sec. 52-4-503 and 52-2-704, MCA
IMP: Sec. 53-4-504 and 52-2-731, MCA

(1) and (2) remain the same.

(3) Toys and objects with a diameter of less than 1 inch
(2.5 centimeters), objects with removable parts that have a
diameter of less than 1 inch (2.5 centimeters), plastic bags,
and styrofoam objects and balloons must not be accessible to
children under 3 years of age and—those or children who are
still placing objects in their mouths.

(4) Outdoor equipment, such as climbing apparatus, slides,
and swings, must be anchored firmly, and placed in a safe
location according to manufacturer's instructions. Ground cover

: N : -
QhlRS4i¥lthuﬁ_ﬂED:h7Q%_;hﬁfmGMHKLJKBEn;lﬁuﬂﬂ_ﬂt_lﬂﬂsﬁAﬁ_lnﬂhEﬁ;

(5) Play equipment and materials must include items from
each of the following six 6 categories: dramatic role playing,

cognitive development, visual development, auditory development,
tactlle development and 1arge-muscle development.

(6) remains the same.

(7) Each child;—except—schoot-age—chitdren-who—deonot—take
naps; shall have clean, sanitized and age-appropriate rest
equlpment*,——such_as—a—cr-i:b——wtcrt—-bed——vr——rm Seasonably
appropriate covering, such as sheets or blankets, must be
provided.

(8) and (9) remain the same.

wrapped sterile pad bandages;
ra—— 1
{e) tweezers and s¢issors;
and
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{g) disposable latex gloves,
mmmmw e i ¥ T in (10) al

AUTH: Sec. 52-4-503 and 52=2-704, MCA
IMP: Sec. 53-4-504, 53-4-508, §52-2-723 and 52-2-731, MCA

11.14.221 DAY CARE CENTERS, AFTER SCHOOL CARE

(1) remains the sgame.

(2) This requirement shall be deemed to have been
satisfied if the licensing representative has observed the
program in operation and approved the program based on the
criteria below:

(a) adult supervision is provided for individual and group
pursuit in developmentally appropriate crafts, sewing, cooking,
art, music, or other activities—;

(b) provision is made for children to participate in
activities outside the center with appropriate adult
supervision—;

(c) children have the opportunity appropriate to the
child's age to participate in making rules and have
opportunities to express objections to them;

(d) children have the opportunity to choose the activity
in _which they would 1like to participate and have ample
opportunity to participate in child directed activities: and

{dy(e) parents have i ici

avsi in planning and approving the after-school
activities and have participated in approving rules and agree on
the handling of infractions of the rules.

AUTH: Sec. 52-4=503 and 52-2-704, MCA
IMP: Sec. 53-4-504, 53-4-508, §52-2-723 and 52-2-731, MCA

11.14,222 DAY CARE CENTERS, NIGHT CARE (1) remains the
same.

(2) (a) through (d) remain the same.

(e) during sleeping hours, staff are awake, and in the
immediate vicinity and on the same floor level of sleeping
children in order to provide for the needs of children and
respond to any emergency; and

(f) at appropriate times a nutritious dinner and/or

meat is served to children and a bedtime snack is
of fered.

AUTH: BSec. $2-4-503 and 52-2-704, MCA

IMP:  Sec. 53-4-504, 53-4~508, 52-2-723 and 52-2-731, MCA
11.14.226 DAY CARE CENTERS, STAFFING REQUIREMENTS '
(1) The ebiids child to staff ratio- for day care centers
(a) 4:1 for infants—6—to—24—months children birth to 30

is:

3-2/10/97 MAR Notice No. 37-54



-265-

;
(b) #6:1 for children 2—4—years j1 months up to 4 years
;

(c) 10:1 for children 4-6 years; and

(d) 15%4:1 for over 6 years;j.

{e)y(2) onty Qnly the provider, primary caregiver(s) and
aides may be counted as staff in determining the staff ratio.

tay{3) The director shall have anassociate bachelor's
degree in a related field plus ome 1 year experience in child
care or chlld development assoc1ate cert1f1catxon (CDA),__a
or three years
experlence in child care. If the director also acts as a
caregiver or conducts in-service training, te the director must
meet the qualifications of a primary caregiver.
t®r(4) A primary caregiver must be at least 18 years of
age and shall meet all of the training qualifications of anmaide
(5)1(d) plus the following:
ti¥(a) two years experience as a licensed or registered
group or family day care home provider or day care center staff
person or hold a bachelor of arts or an associates degree in
education or a related field+;
tiir(b) bg_cnrrenxlx_ggrtgfigd trained in cardio-pulmonary
resuscitation or——mn%ti-media——first“—niﬁfingluding__Ething

p T
Fgﬁpgnfﬁ*T—"Ix“L—QaIggAMQIE—Jﬂ“l—ElllWin—QQIAngﬁ—er——lnﬁﬂngﬁ*
?nfnnx_g?%1dwQER_1a_ﬁequl:gd*_flfw;ﬁe_gaxggzxe:_?sfgnﬁﬁicaz;??
suffice; and
) i ified i jard fi id
13r(8) An aide is must be directly supervised by a primary
care giver, anmd shall be at least 16 years of age and meet the

following qualifications:
(a) have sufficient language skills to communicate with

i
(b} be in good mental and physical health;
(¢) have at least eme 1 day of on»-the--job orientation;

eight B hours of tratntng withrin—the—first—yenr
education annually,

in at least two 2 separate sessions provided
etther or approved by the department, or—center;—other—trainer

including, at a minimum, the folleowing:
(1) 4 hours -——to——rncinﬁe related to the emotional,
cognitive, physical and social development of children and
creative activities for children;
(ii) 1 hour = discussing appropriate discipline;
(iii) 1 hour - of first aid;
(iv) 1.5 hours -~ regarding nutrition amd¢ , sanitationy

(v) v .
1y (6) The provider must assure that each caregiver
possesses good character and is physically, mentally and
emotionally competent to care for children and free from
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communicable disease.

(a) The provider shall maintain written records regarding
each emptoyed caregiver which include:

(i) a record of training and experience; and

(ii) three references from persons unrelated to the

caregiver attesting to the employeels caregiver's

c¢haracter and suitabillty for the job.

(b) Each caregiver must have experience in the care and
superv151on of chlldren.

(c) Unless an exception is granted by the regional
administrator, no caregiver shall:
(i) have been convicted or adjudicated of a crime

involving harm to children or physical or sexual violence
against any person. A caregiver who is charged with a crime
involving children or physical or sexual violence against any
person and awaiting trial may not provide care or be present in
the center pending the outcome of the trials; Imexcihuding-from
Fudi » . : i h

hitd rend 1 vied : .
the—departqen@ushn}i—give—due—regatd—for“the—nan-criminai—nnture

(ii) be currently diagnosed or receiving therapy or
medication for a mental illness Qzﬁgmgtignalkdlﬁxuxhangg which
might create a risk to children in care. Mental illness which
might create a risk to children in care shall be determined by
a licensed psychologist or psychiatrist. The department may
request that a caregiver obtain a psychological or psychiatric
evaluation at his or her own expense if there is reasonable
cause to believe such a mental illness
exists;

(iii) be chemically dependent upon drugs or alcohol.
Chemical dependence on drugs or alcohel shall be determined by
a licensed physician or certified chemical dependency counselor.
The department may request the caregiver to obtain an evaluation
at his or her own expense if there is reasonable cause to
believe chemical dependence exists; or

(iv) have been named as a perpetrator in a substantiated
report of child abuse or neglect, or been named as perpetrator
in a report substantiating abuse or neglect of a person
protected under the Montana Elder and Developmentally Disabled
Abuse Prevention Act, or of a person protected by a similar law
in another jurisdiction.

(d) The provider is responsible for assuring that the
persons covered by this subsectionchapter have met these
requirements before providing care or within a reasonable time
from the date that the person begins providing care. #Aides—and
volunteers—tacking-the—experience-with—chitdren—required—by—this

btad : . i 1 i F e
care—in—the—center:
5y L7} No staff member, aide, volunteer or other person
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having direct contact with the children in the center shall
conduct—thenselves—in—amanmer—which—poses pose any potent1a1
threat to the health, safety and well-being of the children in
care.
6¥(8) The 1licensee shall submit a report to the
appropriate district local office of the department within 24
hours after the occurrence of an accident causing injury to a
child which resulted 1n the ch11d being hospltallzed
or any fire in the facility
whren in which the services of the fipe department were required.

- ’ )
%hi;?4xen1_;nx91x£d$_and_a_nnp¥.xetalnedusmLI;lg_a;*;hg_dax_saxg

t7Y(2) The provider director, assistant director and—eii
or_any staff members of the day care center who suspects that a
i shall report their

concerns immediately
hottinme;— 18063326160+ )

t8¥(10) The provider shall keep personal information about
the child and tris the child's family confidential.

AUTH: Sec. 52-4-503 and 52-2-704, MCA
IMP: Sec. 53-4-504, 53-4-506, 52-2-723, 52-2-731 and 52—
2-73%, MCA

(1) The
following written information shall be made available to all
parents:

a typical daily schedule of activitiesy}
admission requirements, enrollment procedures, hours
of operationy;

EE

freguency and type of meals and snacks servedry;
fees and payment plany;

regulations concerning sick children;;
transportation and trip arrangementsy;
discipline policies; and

department day care licensing requirements.

-

. 42) _Day care centers shall post a_copy of the facility
1f?f?5ﬁ-3nd—&h$r3h9nﬁ—P“mhﬂE—Q@w5;3%g—ﬂnﬂ—lﬂgﬂ¥~ﬂlﬂlﬁlﬂn—ﬂf
Parents should be encouraged to contact the division if they

EEEEEE

AUTH: Sec, 52-4-503 and 52-2-704, MCA
IMP: Sec. 53-4-504, 53-4-506, 53-4-508, 52-2-723, 52-2-
131 and 22-2-735, MCA
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11,344,229 DAY CARE CENTERS, SAFETY REQUIREMENTS

(1) remains the same.

(2) All medicationg must be kept in their original
containers and labeled with the original prescription label, in
a place inaccessible to children, intheir-originat—containers;
s . Cerined R rabe

(3) No extension cord shall be used as permanent wiring.
and—=ait All appliances, and lamp cords

must be suitably protected to prevent puiting—or—chewing—by

AUTH: Sec. 52-4-503 and 52-2-704, MCA
IMP: Sec, 53-4-504, 52-2-723, 52-2-731 and 52-2-735, MCA

11.14.301 GROUP DAY CARE HOMES, PROVIDER RESPONSIBILITIES
AND__QUALIFICATIONS (1) The provider and all persons
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responsible for children in the day care home must be at least
18 years of age and must be in good mental and physical health.

€2¥(3) The provider shall be responsible for the direct
care, protection, supervision, and guldance of the children,

within a group day
care howme facility.
The—providers All caregivers shall have experience
in the care and supervision of children.
t4r(5) The prov1ders and ' all persoms—Tresponsible—for
children caregivers in the group day care home shall possess
good character, and be physically, wentally and emotionally
competent to care for children and free from communicable
disease, The provider and all caregivers shall comply with
tuberculosis testing requirements set out in ARM 16.28.1005, and
the immunization requirements of ARM 11.14.316.
€Y (6) Unless an exception is granted by the regional
administrator, no provider; caregiver or other person present in
the home while the children are in care shall:

(a) have been convicted or adjudicated of a crime
involving harm to children or physical or s$exual violence
against any person. Any provider, caregiver or other person

charged with a crime involving children or physical or sexual
violence against any person and awaiting trial may not provide
care or be present in the home pending the outcome of the trial+

(b) be currently diagnosed or receiving therapy or
medication for a mental illness or emotiopal disturbance which
might create a risk to children in care. Mental illpess or
emotional disturbance which might create a risk to children in
care shall be determined by a licensed psychologist or
psychiatrist. The department may raquest—a—vtvvrder- [ggu;zg

careglver or. other person
to obtain
a psychological or psychiatric evaluation at his or her own
expense if there is reasonable cause to believe such a mental
illness or emotjonal disturbance exists;

(c) be chemically dependent upon drugs or alcohol.
Chemical dependence on drugs or alcohol shall be determined by
a licensed physician or certified chemical dependency counselor.
The department may request—the—provider, require that any
caregiver or other person having contact with the children in
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to obtain an evaluation
at his or her own expense if there is reasonable cause to
believe chemical dependence exists;
(d) remains the same in text except it is renumbered
(6) (d) .
+6Y(7). The provider shall report immediately any child
suspected of being abused or neglected to the county office of
the department of family public health and human services,;—or

7 0

t#¥+(8) The provider shall cooperate with the department
regarding all aspects of registration and shall allow department
workers immedjiate accesg to their homes for on-site visits at
all times the children are in care.

8y (9) The provider shall submit a report to the
appropriate district office of the department within 24 hours
after the occurrence of an accident causing injury to a child
which resulted in the child being hospltallzed or reqguired
amhulan;e_xxanﬁnnIt_nz*xn&ﬂz!enhzgn or any fire in the home when
the services of the fire department were required. A copy of

$9¥(10) The provider shall keep personal information about
the child and his family confidential.

116).(11) The provider shall attend a basic day care
orientation or its equivalent,_ provided or approved by the
department, within the first 66 9Q days of certification.

{e) and a half hour of fire safety.

fiif(lz) Ft—is—strongiy recommended—that—theThe provider
must be currently certified in cardio-pulmonary
including response to choking. If the caregiver

resusc1tat10n

1 that &l ia I tificati ; fant-child
CPR or matti-medim and standard first aid and—be—fzmiliar—with
standard—Red—€ross—first—aidprocedure.

AUTH: Sec., 52-4-503 and 52-2-704, MCA

IMP: Sec. 53-4-504, $52-2-702, 52-2-704, 52-2-731, 52-2=
132 and 52-2-735%5, MCA

(1) The day care home must have a minimum of 35 square
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(2). Basements, if in use, must be dry, well ventilated,
warm and well lighted.
. .
4y —Ati-rooms—used—for—napping by children musthave-at
ie”t.i ome -“"dm' which—can—be—readily —used—for—rescue—and
(5) through (9) remain the same in text but are renumbered
(3) through (7).
110r(8) :
provided—to—maintain-theThe home and grounds used by children
must be majntained to ensure the following:
(a) that the building is in good repair;
(b) that the floors, walls, ceilings, furnishings, and
other equipment are easily-cleanmaiyte reasonably ¢lean;
(¢) that the building and grounds are reasgnably free of
insects, rodents and other vermin; and
() . s .
no paint containing lead in excess of .06% shaii—be

AUTH: Sec. 52-4-503 and 52-2-70(4, MCA
IMP; Sec. 53-4-504 and 52-2-731, MCA
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(4) All wood burning stoves must be—properiy—instailed—and

i i If used during the
hours of care, the stove must be provided with a protective
enclosure.

(5) No portable electric or unvented fuel-fired heating
devices are allowed. All radiators, if too hot to touch, must

be provided with protective enclosure.

{6) __A minimum of 8 fire drills must be conducted annually,

h "
at_least. one month apart as weather permits. Records, including
uhngggndng§ethsPgmin;?%1L_rhgn_rma?xTTfhlldfgnT_ana“_n?qus
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. l i12p] .

AUTH: Sec. 52-4-503 and 52-2-704, MCA
IMP: Sec. 53-4-504 and 52-2-731, MCA

(1) remains the same.

(2) All medications must be kept jin their original
containers, labeled with the orjginal prescription label in a
place inaccessible to children;—inm-their—origimail—containers;
tabeted—with—the-originatprescriptionrtabet.

(3) No extension cord will be used as permanent wiring,
and—= All applianceg, and lamp cords and exposed light sockets
must be suitably protected to prevent pulting—or—chewing—by
(4) Any pet or animal, present at the home, indoors or
outdoors with—the—prnvider*s—permtsston, must be in good health,
show no evidence of carrying dlsease, and be a frlendly
companlon of the Chlldren. j i

The provider must make reasonable efforts to keep
stray animals off the premises.

(5) Guns and ammunition must be Kept in locked storage or

; e chiid } witt
ammuni-tion.

(6) The home and outdoor play. areas must be clean,
reasonably neat, and free from accumulation of dirt, rubbish, or
other health hazards.

(7) Any outdoor play area used regularly must be adjacent
to the day care home with 75 square feet of play space per
child. It must be maintained free from hazards such as wells,
and machinery_and animal waste. If any part of the play area is
adjacent to a highway busy roadway, drainage
ditch, stream, large holes, or other hazardous areas, the play
area must be enclosed with a__fence

or
natural barriers to restrict children from these areas.

(8) remains the same.

(9) Toys and objects with a diameter of less than 1 inch
(2.5 centimeters), objects with removable parts that have a
diameter of less than 1 inch (2.5 centimeters), plastic bags,
and styrofoam objects, and balloons must not be accessible to
children who are still placing objects in their mouths.

(10) Outdoor equipment, such as climbing apparatus, slides,
and swings, must be anchored firmly, and placed in a safe
location according to manufacturer's instructions. Recommended

ground covers under these items include sand, fine gravel or
ichi - Jeptl ; 3 4 ]
{11) Trampolines are prohibited.

MAR Notice No. 37-54 3-2/10/97



~274-

AUTH: Sec. 52~4~503 and 52-2-704, MCA
IMP: Sec. 53-~4-504 and R2-2-731, MCA

11.14,310 GROUP DAY CARE_ . HOMES, OTHER FACILITY
REQUIREMENTS (1) Each home must have hot and cold running
water with at least one toilet provided with toilet paper and
ome ]| sink provided with socap and paper towels.

(2) Each facility must have a telephone. Those facilities
which have an unlisted number must make this number available to
the parent(s), and emergency contact persons of the children in
care, and the appropriate regional or d¢istrict local offices of
the department.

(3) and (4) remain the same.

AUTH: Sec. 52-4-503 and 52-2-704, MCA
IMP: Sec. 53-4-504 and $2-2-73), MCA

11,114,311 GROUP DAY CARE HOMES, EOQUIPMENT (1) - (1) (b)
remain the same.

(2) Physical equipment.

(a) High chairs, when used, must have a wide base and a
safety strap.

(b) Each child;except—school—age chiidren—who—dotot-take
naps; shall have clean, and age-appropriate rest equipment; such
as—uwcrtb——cot——ted"vr—mat. Seasonably appropriate top and
bottom covering, such as sheets or blankets, must be provided.

reqularly sanitized,

AUTH: Sec. 52-4-503 and 52-2-704, MCA
IMP: Sec. 53-4-504 and 52-2-731, MCA

11.14,.312 GROUP DAY CARE HOMES, PROGRAM REQUIREMENTS
(1) remains the same.

(2) Theprovider—shattprovides
to)

activities for the children which foster sound social,
intellectual, emotional and physical growth T

tb)(a) opportunities for individual and small group
activities;

tcy{b) time and opportunity for creative experiences for
children through art, music, books and stories, and dramatic
play; and

tdr(c) outdoor play each day except when precluded by
severity of weather,

(3) Supervisiomof—chiidrens
tay The provider or other caregiver who js at least 18
years of age shall be on the premises at all times children are
in care.

or(4) Providers shall use appropriate forms of
discipline, i
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‘cr(8) Television or mayie watching during the hours
children are in care shall not .be excessive and be limited to
child-appropriate programs.

AUTH: Sec. 52-4-503 and §52-2-704, MCA
IMP: Sec. 53-4-504 and 52-2-731, MCA

(1) through (3) remain the same.

(4) 1If, while in care, a child becomes ill or is suspected
of having a communicable disease reportable to the health
department white—in—care, the parent shall be notified by the
provider. The parent is responsible for arranging to have the
child taken home.

(5) remains the same.

(6) When a child is absent, the day care provider shall
obtain the reasons s0 the interest of the other children may be
properly protected. If a reportable communicable disease is
suspected, the provider shall inform a health officer. No child
shall be re-admitted after an absence until the reason for the
abgence is known and there is assurance that his return will not
harm him or the other children. Disease charts that identify
the reportable diseases are available from the department of

(7) and (8) remain the same.

{10) remains the same but is renumbered (11).
t+1r(12) All mew children of an appropriate age shall be
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accompanied taught to the*tct&et——tuught—to use +t and flush it
the toilet, and to wash hands after using the toilet, and before

and_after eating.
12y

tay(13) When a municipal water supply system is not
available, a private system may be developed and used as
approved by the state or local health department. Testing must
be conducted at least annually by a certified lab to ensure that
the water supply remains safe.
4> Sanitary drinking facilities shall be provided by
meang of disposable single-use cups, fountains of approved
design, or separate, labeled or colored glasses for each child.
(14) +An adequate and safe sewerage
system shall be provided.

‘ar(15) Garbage cans shall be provided in sufficient
number and capacity to store all refuse between collections and
shall be corrosion resistant, fly tight, watertight, and rodent
proof with lids.

> Kitchen garbage containers must have lids or be stored
in an enclosed area.

t15y(16) Food services.

(a) All food shall be from an approved source and shall be
transported, stored, covered, prepared and served in a sanitary
manner to prevent contamination.

(b) Milk and other dairy products shall be pasteurized.

(c) Use of home canned foods other than jams, jellies and
fruits is prohibited.

(d) Perishable foods shall be kept at temperatures above
140° F or below 45° F.

(e} No persons with boils, infected wounds, respiratory
diseases or other communicable diseases shall handle food or
food utensils.

(f) Hands shall be washed with warm, running water and
soap and.dried with paper towels or hapd drier before handling
of food.

(g) All food utensils shall be properly washed and rinsed
after each usage. A domestic style dishwasher may be used if
equipped with a heating element.

(h) Single service utensils may only be used once.

16y Imumdrys

tay(l7) Folding of clean laundry must not take place on
the same work surface used for sorting dirty laundry.

{br Bedding shall be laundered when

preventmildew.
AUTH: Sec. 52-4-503 and 52-2-704, MCA
IMP: Sec. 53-4-504 and 52-2-731, MCA

(1) c¢hildren
may not be allowed to use a swimming pool, as defined in ARM
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16.10.1201, unless it and the surrounding area are constructed
and operated in accordance with
envirormentat—sciences ARM 16.10.1207.

(2) Infilatebie Portable wading pools, if used, must be
drained, cleaned, sanitized and refilled with fresh water at
least daily.

(3) All in ground and above ground swimming pools located
in the outdoor play space area or accessible to children must be
fenced with a locked gate. When children are swimming,
superv151on must include at all times at least t gne person
certified in Red Cross advanced life saving or an equivalent
certificate by a recognized agency organization.

AUTH: Sec. 52-4-503 and 52-2-704, MCA
IMP: Sec. 53-4-504, 52-2-731 and 52-2-735, MCA

(1) Nutritious
meals and snacks must be provided to children in such guality
and quantity to meet the national research council

recommended dietary allowances

for children of each age. Minimum nutritional requirements, age
appropriate, will be supplied to the provider by the state or
county health department.

(2) through (7) remain the same.

(8) Fresh Pdrinking water shall be available to children
and offered at frequent intervals,

(9) Proper methods of handling, preparing, and serving
food in a safe and sanitary manner shall be clearly understood

and followad by the provider.

AUTH: Sec. 52-4-503 and 52-2-704, MCA
IMP: Sec. 53-4-504 and 52-2-731, MCA

(1) through (6) remain the same.
{7) __The requirements of ARM 11.14.511 must also be get
- hild

AUTH: Sec. 52-4-503 and $2-2-704, MCA
IMP: Sec. 52-4-504 and 52-2-731, MCA
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chitds .
‘—EBach—chitd-shati—have—individuat—clean;—confortable
steeping—garments-

(2) ©verinp—caresr
tay
situations, such as before and after school, when

the number of children in care over two—{2)—years—ofage 4 years
of age would exceed, for a short period of time, the licensed-or
registered capacity.

(a) Overlap of children under two—{2) 4 years of age shall
not be permitted.

(b) Overlap care shall not exceed three—(3} hours total
in any child—-care day.

{c) Group—day—carehomes—that—are registered—to-care-for

{d) Day care facilities providing 2 shifts of 12-hour
care may be granted three—{3) hours of overlap care for each 12
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twelve hours of continuous care upon the written approval of the
family resource specialist or other department licensing
representative.

{e) There pust be 35 square feet per child of indoor space

(2) (b} and (c) remain the same but are renumbered (2) (f) and (q).
(h) _group day care homes which exceed 12 children during
. 4
5Rpr9%gd——9xE:%ﬂp—7aI1L“jnnuu?4L—;9——inEpgﬂLlﬂn;“Pnd“‘xﬂg“i;gd

bureau and the state sanitarian.

AUTH: Sec. 52-4-503 and 52-2-704, MCA
IMP: Sec. 53-4-504 and 52-2-731, MCA

AUTH: Sec. 52-4-503 and 52-2-704, MCA
IMP: Sec. 53-4-504 and 52-2-731, MCA
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(3) The Except for approved overlap care, the provider may
not provide care for a child if caring for that child would
cause the provider to exceed the number of children the provider
is registered to care for on the registration certificate.

(4) through (6) remain the same.

AUTH: Sec. 52~4-503 and 52-2-704, MCA
IMP: Sec. 53-4-504 and 52-2-731, MCA

11.14.401 FAMILY DAY CARE HOMES, PROVIDER RESPONSIBILITIES
AND QUALIFICATIONS (1) The provider and all persons
responsible for children in the day care home must be at least
18 years of age and must be in good mental and physical health.

(2) The provider shall be responsible for the direct care,
protection, supervision, and guidance of the children through
active involvement or observation within a family day care home.

(3) and (4) remain the same.

(5) Unless an exception is granted by the regional
administrator, no provider, caregiver or other person present in
the home while the children are in care shall:

(a) have been convicted or adjudicated of a crime
involving children or physical or sexual violence against any
person. Any provider, caregiver or other person charged with a
crime involving children or physical or sexual violence against
any person and awaiting trial may not prov;de care or be present
in the home pendlnq the outcome of the tr1a1 i Imexciuding-—from

fre—i dividual-ndindicated—of . i K

c,"ﬂd.’t"" b h’]’] feak i searmerk 'fg“""l n against any Ll tire
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{b) be currently dlagnosed or receiving therapy or
medication for a mental illness or emotional disturbance which
might create a risk to children in care. Mental illness or

which might create a risk to children in

care shall be determined by a licensed psychologist or

psychiatrist., Phe Bzin:_&g_xggia&xn;19n¢_£he department may

i a provider, careglver or other person

i to obtain a

psychological or psychiatric evaluation at his or her, own

expense if there is reasonable cause to believe such a mental
illness or emotional disturbance exists;

(¢) be chemically dependent upon drugs or alcohol.
Chemical dependency on drugs or alcohol shall be determined by
a licensed physician or certified chemical dependency counselor.
Phe Prior to registration., the department may request reguire
that the provider, caregiver or other person +to obtain an
evaluation at his or her own expense if there is reasonable
cause to believe chemical dependency exists; or

(5) (d) remains the same.

(6) The provider shall report immediately any child
suspected of being abused or neglected to their county welfare
department or—thechitd—abuse—hot—iime;—1-800-332-6100+local

(7) The provider shall cooperate with the department
regarding all aspects of registration and shall allow department
workers jmmediate access to their homes for on-site visits while

(8) The provider shall submit a report to the appropriate
local office of the department within 24 hours after
the occurrence of an accident causing injury to a child which
resulted in the child being hospitalized
transport or jntervention or any fire in the home when the
services of the fire department were required. A copy of the
: ) :
repoxt shall be given to the parents.of any involved child .and
nrg??ﬁ—ﬁhalLjh?jIE;3l??1J”Lﬁu:9—3%—Lhﬂ—rﬂgllltlh—innLJaﬁmmx
(9) remains the same.
(10) The provider shall attend a basic day care
orientation or its equivalent, provided or approved by the
department, within the first 6@ 90 days of certification. The
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(11) ft—ts~strongtyhrecommended—that—the The provider have

in cardio-pulmonary
resuscitation
e ? v H
i first aid and be
familiar with standard Red Cross first aid procedure.
(12) remains the same.

AUTH: Sec. 52-4-503 and 52-2-704, MCA
IMP: Sec. 53-4-504, 52-2-702, 52-2-704 and $2-2-731, MCA

(2) Basements, if in use, must be dry, well ventilated,
warm and well lighted.

t3r—Alrooms—used—formpping—by childremrmust—have—at
Teast—one—window—which—camr—be—readiiy used—for rescue—amt
ventitation.

4¥{3) Third stories in dwellings must not be used for day
care purposes and must be barricaded or locked to prevent entry
by children.

(4) Doorways and stairs must be clear of any

obstruction,

€6)3(5) Every closet door must be such that children can
open the door from the inside.

+#+(6) Every bathroom door must be designed to permit the
opening of the locked door from the outside in an emergency and
the. opening device must be readily accessible to the provider.

t8){7) Protective receptacle covers must be installed on
electrical outlets in all areas occupied by children under five
Years of age.

9r(s)
i Ihg home and grounds used by children

shall be maintained to ensure

(a) the building is in good repair;

(b) the floors, walls, ceilings, furnishings and other
equipment are

(c) the building and qrounds are reasonably free of
harboraqe*for-lnsects rodents and other vermin;

(4) i
with no paint containing lead in excess of ,06% shall—betused.

AUTH: Sec. 52-4-503 and 52-2-704, MCA
IMP: Sec. 53-4-504 and 52-2-731, MCA
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(4) All wood burning stoves must be—proper}y—?nstaiied—and

If used during the
hours of care, the stove must be provided with a protective
enclosure.

(5) No portable electric or unvented fuel-fired heating
devices are allowed. All radiators, if too hot to touch, must
be provided with protective enclosure.

AUTH: Sec. 52-4-503 and 52-2-704, MCA
IMP: Sec. 53-4-504 and 52-2-731, MCA

(1) remaing the same.
(2) All medications must be kept in their original
i in a

containers, labeled with the original prescription label
place inaccessible to ch1ldrenT—tnjthetr—artqtnatmcontainers—

(3) No extension cord will be used as permanent wiring,
amd—=aAll appliances, amd lamp cords
must be suitably protected to prevent pubhHing-er—chewing—by

(4) Any pet or animal, present at the home, indoors or
outdoors with—the—providerts—permission, must be in good health,
show no evidence of carrying disease, and be a friendly
compahion of the children. The provider must make reasonable
efforts to keep stray animals off the premises The provider is

. : 3 l ] l ilab] !
department upon request,

(5) Guns and ammunition must be kept in locked storage, or
ammurritior—

(6) The home and outdoor play areas must be clean and free

from accumulation of dirt, rubbish, or other health hazards.
(7) Any outdoor play area must be maintained free from

3-2/10/97 MAR Notice No. 37-54



hazards such as wells, and machinery and animal waste, If any
part of the play area is adjacent to a highway busy roadway,
drainage or irrigation ditch, gtream, large holes, or other
hazardous areas, the play area must be enclosed with a_fence
: . : : . .

restrict children from these areas.

(8) Toys and objects with a diameter of less than 1 inch
(2.5 centimeters), objects with removable parts that have a
diameter of less than 1 inch (2.5 centimeters), plastic bags,
and styrofoam objects and ballgons must not be accessible to
children who are still placing objects in their mouths.

(9) oOutdoor equipment, such as climbing apparatus, slides,
and swings, must be anchored firmly, and placed in a safe
location according to manufacturer's instructions. Appropriate

ground ¢over under these jtems include sand, small gravel or
Jchi - 3 ] bei p
inches,

AUTH: Sec., 52-4-503 and 52-2-704, MCA
IMP: Sec. 53-4-504 and 52-2-73], MCA

or natural barriers to

11.14.407 FAMILY DAY CARE HOMES, TELEPHONE AND OTHER
FACILITY REQUIREMENTS (1) FEach home must have hot and cold
running water with at least one toilet provided with toilet

paper and one sink provided with soap and paper towels.
(2) and (3) remain the same.

AUTH: Sec. 52-4-503 and 52-2-704, MCA
IMP: Sec. 53-4-504 and $52-2-731, MCA
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{c)  outdoor play each day except when precluded by
severity of weather,
{3) The provider or other caregiver at least 18 vears of

age shall be on the premises at all times children are in care.

{4) Providers shall use appropriate forms of discipline,

{a) Physical punishment including spanking or shaking and
other forms of corporal punishment are strictly prohibited in
day carxe facilities.

(b) __Any punishment or discipline which is humiliating,
frightening, or otherwise damaging, is prohibited.

(c) Parental or guardian permission does not allow the uge
ahove.

3r—fhe—provider—shall keep—a—tist—of—therame;—address
and—photre—mumber—of—each—cirild—in—care—and-his—or—her parents-
Fhre—Tist—shatt-be—made-availabie—to—thedepartmentuponrequest:

tt)——The-provider—may not—provide—care—for—a—chitd—if
caring—for—that chiltd—would—cause—theprovider—toexcesd—the
mmber—of—chitdren—the-provider—is registeredtocare—for-om—tie

(5) Televisioﬁ or movie watching during the hours

children are in care shall not be excessive and shall be limited
to child-appropriate programs,

AUTH: Sec. 52-4-503 and 52-2-704, MCA
IMP: Sec. 53-4-504 and 52-2-731, MCA

(1) through (4) remain the same.

(5) Any No adult at the home shall nmot be in contact with
the children in care if the adult has any reportable
communicable disease or contagious illness.

(6)
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#r(12) Sewage—disposair An adequate and safe sewerage
sewage system shall be provided.

ta¥(13) Garbage cans shall be provided in sufficient
number and capacity to store all refuse between collections and
shall be corrosion resistant, fly tight, watertight, and rodent
proof with lids.

tbF Kitchen garbage containers must have lids or be stored
in an enclosed area.

t9r{14) Food services.

(a) All food shall be transported, stored, covered,
prepared and served in a sanitary manner to prevent
contamination.

(k) Milk and other dairy products shall be pasteurized.

(c) Use of home canned foods, other than jams, jellies,
and fruits is prohibited.

(d) Perishable foods shall be kept at temperatures above
140° F or below 45° F.

(e) No persons with boils, infected wounds, respiratory
diseases or other communicable diseases shall handle food or
food utensils.

(f) Hands shall be washed with warm running water and soap

i i i before handling of
food.

(g) All food utensils shall be properly washed and rinsed
after each usage. i i i

(h) Single service utensils may only be used once.

{15) Folding of ¢lean laundry must not take place on the
- -
f3m?—”9ﬁk—5“ff%QﬂJ“““Lj9x—59f;%“9—ﬁ1"¥—l?“"drx*r—gﬁd?lngifhﬂll

AUTH: Sec. 52-4-503 and 52-2-704, MCA
IMP: Sec, 53-4-504 and 52-2-731, MCA

11.14.418 FAMILY DAY CARE HOMES, QVERLAP CARE

(1) Qverlap care may be approved by the department in
there may-be situations, such as before and after school, when
the number of children in care over two—{2) 4 years of age would
exceed, for a short period of time, the registered capacity.

(a) Overlap of children under two—(2)y 4 years of age shall
not be permitted.
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N

(b) Overlap care shall not exceed three—{3} hours total in
any child-care day.

(c) Family day care homes may care for two—(2) additional
children during the approved overlap time.

) —E Facilits i : ¢ ;
caremay be—granted—three—(3yhours—of—overiap—for-eachtwelve

. s

contimous hnnxs'oi'cure upon thel:ribteniappt?uailuf t?? famfl’
representative—

(2) and (3) remain the same.

There must be 3 uare feet of indoor space per child
pursuant to ARM 11.14.403, including any additional c¢hildren

during approved overlap hours.

AUTH: Sec. 52-4~503 and 52-2-704, MCA
IMP: Sec. 53-4-504 and 52-2-731, MCA

special considerations or restrictions, the parent or guardian
must obtain a written statement by a physician or county health
nurse concerning any such special needs of—esch—infant and
documenting that the infant*s child's presence in a day care
facility poses no unusual health risk to the 4nfanmt child or to
other children in the facility, must—be—obtained—and This
documentation must be kept on file by the provider prior—to
residence—or—enroltiment—of—the—infant—in-the—day care—facitity.

AUTH: Sec¢. 52-4-503 and 52-2-704, MCA
IMP: Sec. 53-4-504 and 52-2-731, MCA

DIAPERING AND TOILET TRAINING (1) A sufficient supply of
clean, dry diapers shall be available and diapergs shall be
changed as frequently as needed. Disposable diapers, a
commercial diaper service, or reusable diapers supplied by the
infantts child's family may be used. If non-disposable diapers
are used, the facility may launder the diapers using a
germicidal process approved by the state or local health
department. In the absence of such a process, the facility may
not launder non-disposable diapers of enrolled children.

(2) and (3) remain the same.

(4) Soft, absorbent, disposable towels or clean reusahle
towels which have been laundered between each use shall be used
for cleaning the infant child.

(5) safety pins shall be kept out of reach of infants and
toddlers. ¥rfants Children shall not be left unattended on a
surface from which they might fall.

(6) All toilet articles shall be identified and separated
as to each infant child using diapers and kept in a sanitary
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condition.
(7) remains the same.
(8) Toilet training shall be initiated when readiness—is
the child is ready and in consultation with the
child's parent(s) or placement agency. There shall be no
routine attempt to toilet train infants children under the age
of 18 months.

AUTH: Sec. 52-4-503 and 52-2-704, MCA
IMP: Sec. 53-4-504 and 52-2-731, MCA

AUTH: Sec. 52-4-503 and 52-2-704, MCA
IMP: Sec. 53-4-504 and 52-2-731, MCA

11.14.506 PAY CARE FACILITIES CARING FOR INFANTS, FEEDING

(1) remains the same.

{(2) A day's supply of formula or breast wmilk in nursing
bottles or formula requiring no more preparation than dilution
with water shall be provided by the parent(s)-, _unless an

] ] . } i

Bottles of formula or breast milk shall be
clearly labeled with each infant's name and date and immediately
refrigerated. After use bottles shall be thoroughly rinsed
before returning to the parent at the end of the day. Special
dietary foods required by +the an infant or toddler shall be
prepared by the parent(s).

(3) Bottles shall not be propped. Infants too young to
sit in high chairs shall be held in a semi-szitting position for
all bottle feedlngs.

Older infants and toddlers shall be fed in safe high chairs or
at baby feeding tables. Infants six & months of age or over who
show a preference for holdlng their own bottles may do so
provided an adult remains in the room and within observation of
the infant. Bottles shall be taken from the—infant a . child
when he7she the child finishes feeding, when the bottle is empty
and while the infant ghild is sleeping.
(4) through (6) remain the same.

AUTH: Sec. 52-4-503 and 52-2-704, MCA
IMP: Sec. 53-4-504 and 52-2~731, MCA

BATHING (1) Bathlng children shall not be done routinely by
the facility, but if required:
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(a) No child shall be left unattended in the bathing areazi

(b) Bathing materials shall be sanitized after bathing the
tnfantra child:

(c) Nonallergic soap shall be used:;

(d) Arrangements shall be made so & no child can not turn
on hot water while being bathed. Water supply to bathing area
will not be over 120° Fr; and

(e) The bathing area shall be out of drafts and provisions
should be made so the child may be completely dried after a
bath.

AUTH: Sec. 52-4-503 and 52-2-704, MCA
IMP: Sec. 53-4-504 and 52-2-731, MCA

TRANSPORTATION (1) Facilities providing transportation for
i i shall comply
with the following requirements:

(a) All vehicles shall be equipped with car—beds—andror
children's car seats that meet federal department of transpor-
tation standards

be—ﬂeur—beds—shaii"be—anchcreﬂ—secureiy—to—the“fioor—af

te¥(b) Car seats shall be fastened securely to the seat or
to the floor of the vehicle. Children shall be secured with
safety belts anchored to the floor.

shall—use—a—car—seat;—not—a—car—bed:

tiiy(c) There shall be no more than ome 1 infant child in
each car—bed—or car seat.

(d) There shall be one adult in addition to the driver for
each four—(4)> 3 infants/toddlers being transported. When

r
two-aduits: No child shall be left unattended in a vehicle. An
adult shall accompany each child to and from the vehicle to the
child's home or the home authorized by the parent(s) to receive
the child.

AUTH: Sec. 52-4-503 and 52~2-704, MCA
IMP: Sec, 53-4-504 and §2-2-731, MCA

(1) All infants and toddlers shall have
ample opportunity during each day for freedom of movement, such
as creeping or crawling or rolling in a safe, clean, open,
uncluttered area.

(2) An infant or toddler who is awake shall not spend more
than ome—heour 30 minutes of consecutive tlme confined in a crib,
playpen, jump chair, or walker

(3) Each infant or toddler shall have 1nd1v1dual personal
contact and attention by the same adult on a regular dajly basis
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- at least once each hour during nonsleeping hours. Examples of
personal contact and attention include being held, rocked, taken
on walks inside and outside the center, talked to and played
with.

(4) and (5) remain the same.

AUTH: Sec. 52-4-503 and 52=-2-704, MCA
IMP: Sec. 53-4-504 and 52-2-731, MCA

CARING FOR—INPFANTS T BUITDING

# (1) ZInfants Childrep shall be
protected from draft and prolonged exposure to direct sunllght.

(2) The outdoor activity area shall be adjacent to the
facility, fenced and free of hazards which are dangerous to the
health and life of infants the children. fheoutdoorarea—stail
pe—designed—so—that—ailtparts—are—miways-visibie—toandeasity
supervised—by staff Eygxx_ximgﬂa_sh1ld_ia_gu:dnn:a¢_£hs_£hlld

(3) remains the same. 4
(4) Provision shall be made for both sunny and shady

activity areas,

AUTH: Sec. 52-4~503 and 52-2-704, MCA
IMP: Sec. 53-4-504 and 52~2-731, MCA

(1) remains the same.
(2) The facility shall provide, in adeguate mambers and
i i , playpens, jump chairs
and adult rocking chairs.
federal safety regulations.
AUTH: Sec. 52-4-503 and 52-2-704, MCA
IMP: Sec. 53-4-504 and 52-2-731, MCA

(1) Day care centers shall
post each infant's the diet and schedule in an area clearly
visible to the center'!s infant care staff.

(2) Individual storage space that is labeled for the

infant's clothing and other personal items shall be provided.

L : o b

comfortable-non ;zr:tat:ng uashnblelsmuck or —similar =i°by1'm
L1L_wjaQh_4nZaqLT5hallVha_a55;gnﬂd_JL_nzlmaxx_gngglxﬁr;

Thg:ﬁ—ﬁnﬁ%L3!ELJ“?ﬁJg1gnLﬂﬁ$3££75Q—;hﬂt—1ul—ad“lt—l5—31“3¥5
(4) remains the same.

AUTH: Sec. 52-4-503 and 52-2-~704, MCA
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IMP: Sec. 53-4-504 and 52=-2-731, MCA

4. The rule 11.14.516 as proposed to be repealed is on
page 11-713 of the Administrative Rules of Montana.

AUTH: Sec., 52-4-503 and 52-2-704, MCA
IMP: Sec, 53-4-504 and 52~2-731, MCA

5. The proposed changes were recommended following a
complete review of all of the department's child care
regulations as required to receive funds under the Federal Child
Care and Development Block Grant. 45 C.F.R. § 98.15(m) (1995).
In addition, the department has proposed changes to update
office and employee position references,.

Rationales for adopting Rules I through VI may be found
below in connection with amendments having the same rationale.

ARM 11.14.101(4) and 11.14.102(13) are changed by
substituting the Department of Public Health and Human Services
for the Department of Family Services. Effective July 1, 1995,
the Legislature transferred responsibility for day care rules to
the Department of Public Health and Human Services.

ARM 11.14.101(4) (b) is changed to substitute “longer” for
"shorter.” The change is necessary because in practice, the
span of services is for longer periods than the original rule
required. In addition, CPS day care is generally certifjed for
periods up to six months, but other day care programs require
redetermination every three months.

The changes to ARM 11.14.101(5) through (10) are necessary
to update references to agency positions, offices, recipients,
and contractors. The changes are also necessary for improving the
use of proper grammar within the rule. 1In addition, a proposed
change to ARM 11.14.101(6)(e) strikes language allowing for
payment for extra meals. The department's current rate is
designed to include the cost of extra meals.

The proposed changes to ARM 11.14.102(3) and Rule I extends
the "'child to staff ratio in family day care homes of one
provider to three children under two years of age to three
children under 30 months. The change is necessary to prohibit
a single provider from caring for six children who are two and
a half years old and younger. The less restrictive child-staff
ratio for older children as provided in the current definition
of “Family Day Care Home” is not justified until a child is over
the age of two and one half years of age. The developmental
stage of children two and one half years of age and younger
requires the lower ratio.

Three definition changes/additions are proposed in regard
to classifying non-school age children in ARM 11.14.101(18), (19}, and
(20). The' change to the definition of "infant,” and the
additions of definitions for “toddlers” and “preschoolers,” is
necessary to allow for improved categorization of requirements
that differ by the definitions.

The language of the old definition for “school age child” is
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retained with minor grammatical changes and is moved to (21).
The ‘ ‘section defining “caregiver” is retained but is moved to
(22). The new (23) defining “provider” is necessary to clearly
identify the persons covered by the term in the rules that
follow.

The changes to ARM 11.14.103 are necessary to improve the
grammar of the language in the rule. 1In addition, the proposed
changes are necessary to implement existing prohibitions in ARM
11.14.226, 11.14.301 and 11.14.401, in regard to provision of
care by persons with a history of violent criminal behavior,
crimes involving harm to children, or child abuse or neglect.
The additional language specifies the procedure for making the
background checks. Identical requirements are proposed to be
inserted for the same reason into ARM 11.14.301, the group day
care home rule on staff gualifications, and 11.14.401, the
family day care home rule on staff qualifications. A specific
procedure under these rules for obtaining the information is
necessary to make the checks more reliable and to ensure
consistent treatment among applicants. Proposed changes to ARM
11.14.103 also address necessary additions concerning personal
references (improved clarity in regard to what is required for
provider references), and require specific fire plans for
improved fire safety.

Similarly, the proposed changes to ARM 11.14.105 are
necessary to improve the grammar of the language in the rule,
clarify existing requirements and to update references.

The proposed deletion of ARM 11.14.109(4) is necessary
because it 1is wunduly repetitive of Section 52-2-733, MCA.
Necessary language is added to ARM 11.14.110 to set out new
requirements for joint programs. The new subsections address
safety concerns and administration of joint programs.

The proposed change to 11.14.112 provides necessary
clarification on smoking outside of facilities. Under the
amendment, necessary protection from second hand smoke is
provided for children where smoking is allowed out of doors on
the facility grounds.

Both areas need to be clarified by rule. Language proposed
to be added to ARM 11.14.201 is needed to explain agency
services for child problems (staff will provide referrals for
counseling on child problems rather than the counseling itself),
and to direct that visits be "unannounced” as required by Section
52-2-733, MCA. The current language on counseling is too broad
to properly implement agency authority in this area. The rule
should be changed to require that worker be responsible for
assisting in obtaining the counseling, rather than providing the
counseling. As to the provision proposed to be added making the
visits “unannounced,” a proper implementation of the statute
requires specifying this aspect of the required visits.

A necessary amendment to ARM 11.14.202 adds a requirement
for departmental review of the facility's written daily program
or lesson plans. The addition is necessary to allow for
establishing a procedure for review of the program or plans.
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similarly, a new (4) is proposed to be added to ARM 11.14.,205 to
provide specific requirements on record keeping and
authorization forms. Record keeping and authorization forms in
the areas addressed by the new language should be part of this
chapter's minimum requirements.

The proposed deletions and additions to ARM 11.14.208 are
necessary to improve the rule's discipline requirements. The
existing version fails to prohibit shaming, humiliating,
frightening or otherwise damaging types of discipline. The
provision prohibiting corporal punishment is maintained but is
clarified, and a prohibition against shaking a child is
specifically added. Similarly, the additions to the rule
clarify that parental permission does not excuse non-compliance
with the rule. other proposed changes to the rule are
grammatical. The changes are necessary to ensure that children
are protected from inappropriate types of discipline, The same
rationale supportg the proposed changes to the discipline
standards covering group day care homes in ARM 11.14.312, and
discipline in family day care homes as required under ARM
11.14.412.

The necessary changes to ARM 11,14.211 provide detail on
space requirements. The existing provisions fail to identify
all areas that should be excluded from calculating square
footage available for each child. The existing requirements
also fail to clearly specify that substituted outdoor space must
be safe. The lack of clarity makes even-handed enforcement more
difficult.

In addition, the proposed amendments to ARM 11.14.211 add
a requirement that the outdoor space be fenced. The rule's
provision on allowing for a variance would apply to the
requirement of a fence. The requirement of a fence for outdoor
play areas (absent a valid variance), should be part of the
minimum safety requirements for centers to prevent children from
leaving the safety of the playground. The above rationale for
changes to ARM 11.14.211 also supports the proposed changes to
the rule covering space requirements in group day care homes in
ARM 11.14.305 of this notice, and the proposed changes to ARM
11,14.403, covering space requirements in family day care homes,
which also appear in this notice. Changes to ARM 11,14.212 are
grammatical and designed to improve the rule's formatting.

The changes to ARM 11,14.218 are proposed to make necessary
improvements to minimum safety standards on materials and
equipment. Many young children swallow and choke on balloons.
Therefore, the rule should be changed to prohibit facilities
from allowing children who are still mouthing objects from
having balloons. The rule should also require that the surfaces
beneath play equipment provide some cushion through use of sand,
small gravel or wood chips. An adequate cushion under play
equipment helps to prevent injuries. Similar necegsary additions
to ARM 11,.14.218 clarify that sanitary rest equipment be
available to all children. The proposed changes also specify
that cribs must be waterproof and regqularly sanitized, and
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provide detail on the minimum contents of first aid kits. An
amendment to 11.14.218, 11.14.307 and a provision proposed to be
adopted in Rule IV prohibit trampolines in the three types of
day care facilities. The prohibition is nec¢essary because
trampolines have proved to be dangerous to children in day care
settings, and therefore the amendment and adoption would impose
a minimum safety requirement. The rationale for prohibiting
balloons, and for cushioning play equipment, also supports the
changes proposed to be made to ARM 11.14.307 (safety in group
day care homes), and 11.14.405 (safety in family day care
homes) .

The changes to ARM 11.14.221 are hecessary to clarify
requirements on activities and parental involvement in planning
for activities, Additions to ARM 11.14.222 are designed to
implement adequate safeguards for proper care of children during
the night. The need for night care among Montana families has
grown, and more providers have begun to offer night care to meet
the demand. Parents and licensing workers have complained that
there is a lack of adequate standards given the numbers of
children who attend day care facilities at night. The same
rationale also supports the proposed changes to ARM 11.14.324
and the proposed adoption of Rule V, also appearing in this
notice.

Additions to ARM 11.14.226 are necessary to update and
improve minimum standards for child care staff in day care
centers. The changes address minimum staff to c¢hild ratios,
minimum staff training requirements, and minimum requirements on
staff qualifications. The current standards are too low to
adequately guarantee proper supervision and safety. The same
rationale supports the changes to ARM 11.14.340 in regard to
group day care home staff/child ratios, and the adoption of Rule
I, on staff/child ratios in family day care homes, also
appearing in this notice. Amendments to the infant/staff ratio
of 11.14.516 are also proposed in this notice to apply the new
standard to this rule which sets out infant care-staff ratios
applying to all three types of facilities. The changes also
clarify reporting requirements on children's injuries and
suspected abuse or neglect. The current provisions are too
ambiguous. A similar ambiguity is proposed to be eliminated by
deletion of language providing for consideration of the non-
criminal nature of an adjudication for a sex offense of a
delinquent youth. Provisions excluding sex offenders are
intended to protect children. Consideration of the non-criminal
nature of the act when the offender is a juvenile should not be
required. The same rationale supports similar amendments to ARM
11.14.301 and 11.14.401.

Changes to ARM 11.14.228 are proposed to improve provision
of written information to parents, to require posting of the
facility license, and to guarantee parental access to children.
These changes should be added to guarantee that parents have
adequate information about the facility and unconditional access
to their children. The same rationale applies to the proposed
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changes on parental involvement set out in ARM 11.14.327
applying to group day care homes, and Rule II applying to family
day care homes, also appearing in this notice. Proposed changes
to the safety requirements of ARM 11.14.229 are necessary to
update minimum standards on electrical safety, safety in storage
and labeling of prescription drugs, and procedures and
practices for making emergency exits. The same rationale
supports the similar changes proposed in amendments to ARM
11.14.307, applying to group day care homes, and 11.14.405,
applying to family day care homes, also appearing in this
notice. The changes to ARM 11.14.307 and 11.4.405 also include
necessary minimum safety changes in regard to household pets.
Household pets in group and family day care homes have caused
safety and sanitary problems for children in care in Montana.
More specific reguirements are needed to address the problems.

Additions to ARM 11.14.301 are grammatical and also provide
necessary updates and improvements on minimum standards for
providers, child care staff and other persons present in group
day care homes. The changes on child care staff gqualifications
address criminal records checks (see rationale for changes to
ARM 11.14.103), training requirements, supervision requirements,
and regquirements for department access to the home while

children are in care. The new training requirements are
necessary because the current standards fail to adequately
ensure that caregivers receive needed training. Training

improves the guality of care, and specific, annual training
requirements will assist in assuring that beneficial care is
provided. The additional language on supervision will help to
resolve problems that have arisen in regard to the intent of the
rule. Providers have questioned the extent that the rule
requires that their active participation in providing care. The
amendment clarifies that their involvement must include direct
provision of care. Similar clarifications are necessary to
resolve issues arising on reporting injuries to children. The
rule should be clarified to state that any injury that results
in ambulance transport of the child must be reported. The
proposed additions on department access to the facility are
necessary to better implement the mandate of 52-2-733, MCA
allowing inspection of any facility by the department.

Changes proposed to ARM 11.14.306 are necessary to update
fire safety requirements for group day care homes. Identical
changes are proposed for ARM 11.14.404, to insure adequate fire
safety in family day care homes. Existing fire safety
requirements are out-of-date. Similarly, the changes proposed
to ARM 11.14.307 and 11.14.40% on storage and labeling of
prescription drug containers are necessary to improve and update
minimum requirements for group and family day care homes. The
mandatory use of paper towels, as proposed in amendments to ARM
11.14.310 and 11.14.407, will aid in minimizing germs in family
and group day care homes. The proposed changes to ARM 11.14.311
regulating group day care homes, and the proposed adoption of
Rule IV, applying to family day care homes, are necessary to
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cover equipment requirements for these facilities. High chairs
that attach to tables are "not recommended” as propogsed in the
rules because they are not as safe as regular high chairs. The
rules will also specify that play materials must be appropriate
for the ages of the children in attendance, and set out the
requirements for sanitary rest equipment. Under the current
rule on play equipment, a provider may claim compliance even
though children enrolled in the facility 1lack equipment
appropriate for their developmental level. To avoid this
possibility, the rule should specify that play materials be
provided for all levels in attendance. The additional language
on sanitary rest equipment should be added as a minimum health
requirement.

Amendments proposed for ARM 11.14.316, and 11.14.414, are
necessary to update and improve health care requirements for
group and family day care homes. The proposed changes include
reguirements on the specific contents of first-aid kits that
must be kept on site at the facilities, and be carried on
outings away from the facility. Access to a suitably supplied
first aid kit should be part of the minimum safety requirements
for these facilities. The changes also clarify the specific
requirements on c¢lean drinking water, sewage systems,
dishwashers, and laundry practices. The department proposes
these additional amendments because these practices or equipment
requirements should be included as minimum safety or sanitary
standards.

Changes proposed for ARM 11.14.318 are grammatical and
update terminology in regard to use of portable and non-portable
swimming pools. The proposed amendments to group and family day
care homes and nutrition requirements are found in the proposed
changes to ARM 11.14.319 and Rule III. The changes to ARM
11.14.319 are grammatical or are intended to update terminology.
Rule III is proposed to adopt the nutrition standards for meals
and snacks in group day care homes for family day care homes.
There exists no valid reason for not enforcing nutrition
standards in the smaller facilities. Rule V, amendments to ARM
11.14.418, and amendments to 11.14.324, address provision of
“overlap” care and night care. Current standards allow for an
increase in the number of children during a facility's “overlap”
period. The overlap period is intended to allow for after-
school care of school age children. Generally, no additional
staff are required. The current rules provide that children
over the age of two may be cared for during the overlap period.
The rules should be changed to prohibit supervision of younger
children under the relaxed standards in place for overlap care.
A more appropriate age for allowing a child to be cared for
during periods of overlap is fours years, as proposed in this
notice.

Sub-chapter 5's title will be changed from "infant care" to
reflect that these rules apply to infant and toddler care as
well as other supplemental rules for the care of all children.

The proposed change to ARM 11.14.501 is intended to relax
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the current requirement that parents must obtain a written note
from their physician stating that day care is permissible for
each infant. Under the proposal, only those children already
identified as having special heeds need . obtain written
confirmation that day care is permissible. The amended version
of the rule represents a minimum standard that is sufficient to
ensure safety for children.

Where the statement is required, it should contain
“restrictions” or “considerations” instructing the provider on the
child's special health needs. The additions requiring the
information will help ensure that providers properly address the
special health needs of infants.

The proposed changes to ARM 11.14.502 and 11.14.507 are
grammatical. The proposed change to ARM 11.14.503 adds a
requirement to ensure that older children in need of a change
after an “accident” receive the change promptly. No child should
be forced to wear soiled or wet clothing for any substantial
length of time. The proposed changes to ARM 11.14.506 clarify
that the parents and the provider may agree to alternatives to
bottles of formula or breast milk in feeding infants, and that
the requirement on special dietary needs applies to both infants
and toddlers. Amendments are proposed to ARM 11.14.511,
11.14.512, 11.14.513 and 11.14.515 to update terminology on
equipment, clarify application of reguirements as to toddlers,
and to set out specific care requirements on use of sun-screen,
confinement in high chairs, use of car seats, swings, and
walkers. The changes to ARM 11.14.513 also clarify that out-of-
doors supervision of toddlers and infants is required. The
changes to these rules are necessary to update and improve
minimum standards for safety and to guarantee adeqguate
conditions of care for toddlers and infants.

4., Interested parties may submit their data, views, or
arquments either orally or in writing at the hearing. Written
data, views, or arquments may also be submitted to Laura Harden,
Office of Legal Affairs, Department of Public Health and Human
Services, P.0. Box 202951, Helena, MT 59620-2951, no later than
March 10, 1997,

5. The Office of Legal Affairs, Department of Public
Health and Human Services has been designated to preside over
and conduct the hearing.

7.

LE/ DA
Rule Reviewer

Certified to the Secretary of State January 27, 1997.

Director, Public Health and
Human Services
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BEFORE THE DEPARTMENT
Of PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA

In the Matter of Proposed
Adoption of Rules Pertaining OF RULES PERTAINING TO
to IntralLATA equal access INTRALATA EQUAL ACCESS

) NOTICE OF PROPOSED ADOPTION

)

)
Presubscription. ) PRESUBSCRIPTION

)

)

)

NO PUBLIC HEARING
CONTEMPLATED
TO: All Interested Persons
1. on March 12, 1997 the Department of Public Ser-

vice Regulation proposes to adopt new rules pertaining to the
above description.

2. The proposed rules do not replace or modify any
section currently found in the Administrative Rules of
Montana.

3. The rules proposed to be adopted provide as
follows:
RULE I. DEFINITIQNS (1) "Bona fide request" is a

written request submitted by a telecommunications company,
other than the primary toll carrier, for intralATA equal
access presubscription service in an exchange or exchanges.

(2) “Equal access presubscription" or "“dialing parity"
means that a person that is not an affiliate of a local
exchange carrier is able to provide telecommunications
services in such a manner that customers have the ability to
route automatically without the use of any access code, their
telecommunications to the telecommunications services provider
of the customer's designation from among two or more
telecommunications services providers (including such local
exchange carrier). From a customer perspective, this means
that the local exchange company shall provide all
telecommunications companies operating in an equal access
presubscription office with dialing arrangements and other
service characteristics that are equivalent in type and
quality to that provided to the primary toll carrier in its
provision of toll service.

(3) ‘“Presubscription" is customer preselection of the
carrier to handle 1+/0+ toll calls without having to dial an
access code (i.e. 10XXX or 101XXXX).

(4) “Primary (or presubscribed) interexchange carrier"
or "PIC" means the telecommunications company with whom a
customer may presubscribe to provide 1+/0+ toll service
without the use of access codes, following equal access
presubscription implementation.
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(5) "2-PIC" is the equal access presubscription option
that affords customers the opportunity to select one
telecommunications company for all interLATA 1+/0+ toll calls,
and at the customers' options, to select another telecom-
munications company for all intralATA 1+/0+ toll calls. AUTH:
Sec. 69-3-103, MCA; IMP, Secs. 69-3-102 and 69-3-201, MCA

RULE II.

(1) US West Communications, Inc. is not required to
implement intraLATA equal access presubscription (dialing
parity) in its territory before it has been granted authority
to provide in-region interLATA gervices pursuant to the
federal Telecommunications Act of 1996, 47 USC 271, or before
February 8, 1999, whichever is earlier,

(2) Each 1local exchange company shall, either in
response to a bona fide request or on its own initiative,
provide intralATA dialing parity where technically and
economically feasible using the 2-PIC method.

(3) Upon receipt of a bona fide request, each local
exchange company shall complete implementation of intralATA
dialing parity within six months of receipt of such request.

(4) Each local exchange company may negotiate
implementation schedules that differ from the requirements in
this section with the agreement of all interexchange carriers
that make bona fide requests within 90 days of the first bona
fide request.

(5) A local exchange company may petition the commission
for a waiver of the requirement to provide intralATA dialing
parity consistent with (2) above on the grounds that no bona
fide request has been received or that compliance is not
technically and/or economically feasible. The commission,
after notice and opportunity for hearing, may grant a waiver
upon such a showing.

(6) A local exchange company may petition for an
extension of the timing requirements of (3) above on the
grounds that equal access presubscription implementation can-
not reasonably be provided within the given exchange(s) within
the required time frame. Any petition for extension may not
request an extension in excess of an additional six months,
The commission, after notice and opportunity for hearing, may
grant such extension(s) upon such a showing. AUTH: Sec. 69-
3-103, MCA; IMP, Secs. 69-3-102 and 69-3-201, MCA

RULE III. CUSTOMER  EDUCATION AND = PRESUBSCRIPTION
PROCEDURES (1) In exchanges with existing interLATA dialing
parity, the local exchange company shall provide written
information to customers, at least 30 days prior to its
scheduled implementation, describing intralATA dialing parity
and explaining presubscription procedures. Any customer
commencing service after that mailing, but before
implementation of equal access presubscription, shall also
receive a copy of the written information from the local
exchange company providing service.
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(2) In exchanges without interLATA equal access
presubscription, the local exchange company shall furnish
customers with information at least 60 days prior to
implementation of dialing parity. The information must
provide clear directions and forms to allow customers to
presubscribe to their selected primary intralATA company.

(3) Customers who c¢ommence service after the initial
intralATA equal access presubscription implementation is
completed in their end office shall be informed of their
carrier selection options at the time that service is
requested and shall be required to select both their primary
interLATA and intralATA companies.

(4) Informational materials, forms and scripts developed
for use in compliance with this section shall be complete,
clear, and unbiased. The local exchange companies or primary
toll carriers shall cooperate with the telecommunications
companies to develop these informational materials, forms, and
scripts, and shall file these materials, forms, and scripts
with the commission not more than 60 days after receipt of a
bona fide request for intralATA equal access presubscription.
Copies shall also be serviced on each telecommunications
company that has indicated intent to be included in such
materials. The commission shall have 30 days after receipt of
such materials, forms, or scripts to consider comments from
interested parties and to advise the company of any necessary
changes. The company shall promptly make those changes before
using the materials, forms or scripts. AUTH: Sec. 69-3-103,
MCA; IMP, Secs. 69-3-102 and 69-3-201, MCA

RULE IV. NOTICE AND IMPLEMENTATION (1) Not more than

15 days after vreceipt of a bona fide request for
implementation of intraLATA dialing parity, the local exchange
company or primary toll carrier shall provide notice of such
request to all interexchange companies offering service in the
affected exchange(s). The notice shall include information
concerning the scheduled implementation dates as well as the
ordering procedures, terms and conditions for an interexchange
company to participate.

(2) Not more than 45 days after receipt of a bona fide
request for intraLATA equal access presubscription, the local
exchange company or primary toll carrier shall make available
to any interexchange company that intends to subscribe to
intralLATA equal access presubscription a complete list of the
primary toll carrier's customers by name, telephone number and
address., The primary toll carrier shall also update the list
upon request. Any charges for such lists shall be cost-based
and nen-discriminatory. The interexchange company shall use
such lists only for purposes of presubscription solicitation
and no longer than 180 days after implementation of dialing
parity.  AUTH: Sec. 69-3-103, MCA; IMP, Secs. 69%9-3-102 and
69-3-201, MCA
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RULE V. BALLOTING (1) In exchanges with existing
interLATA dialing parity, balloting will not be used to
determine each customer's primary intralATA company.

(2) In exchanges where interLATA dialing parity is not
in place prior to receipt of a bona fide request for intralATA
equal access presubscription, balloting for both interLATA and
intralATA equal access presubscription shall be conducted
concurrently. The Dballoting shall be carried out in
accordance with the requirements for interLATA equal access
presubscription established by the federal communications
commission in CC docket 83-1145, phase I.

(3) Interexchange companies intending to be included in
all informational materials of ballots furnighed to customers
in advance of initial implementation of intraLATA equal access
presubscription in any exchange shall advise the local
exchange company or primary toll carrier in writing at least
90 days prior to the scheduled implementation date. The local
exchange company or primary toll carrier shall then include
the interexchange company in all materials and forms 1listing
providers. AUTH: Sec. 69-3-103, MCA; IMP, Secs. 69-3-102 and
69-3-201, MCA

RULE VI. CHAREGES (1) No charge shall be imposed for a
customer's initial selection of a primary intralATA company.
Each local exchange company shall allow customers to change
their selection of a primary intralATA company, at no charge,
within six months following implementation of intralATA
dialing parity in an exchange. Any charges for subsequent
changes shall be the same as those imposed for changing
interLATA companies.

(2) In cases in which customers change both their
intralLATA PIC and their interLATA PIC at the same time, a
single PIC change charge shall apply.

(3) No PIC change order shall be submitted to a local
exchange company unless and until the order has been confirmed
in accordance with the procedures set forth by the federal
commynications commission. AUTH : Sec. 69-3-103, MCA; ]IMP,
Secs. 69-3-102 and 69-3-201, MCA

RULE VII. SCOPE  OF  INTRALATA  EQUAL  ACCESS
PRESUBSCRIPTION (1) 0-, N11 type calls (e.g. 411, 611 and
911), and 976 calling will continue to be processed by the
local exchange company following the implementation of
intralLATA equal access presubscription in any exchange.
IntraLATA 0+ and 1+ calls will be routed to the customer's
primary intralATA company. Calls using dialing protocols such
as 500, 700, 800 or 900 to route them to the appropriate
carrier are not subject to intralATA presubscription.

(2) Customers' intralATA calling shall continue to be
provided by the primary toll carrier until the customer
selects a different primary intralATA company. AUTH : Sec.
69-3-103, MCA; IMP, Secs. 69-3-102 and 69-3-201, MCA
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RULE VIII. EQUAL ACCESS PRESUBSCRIPTION COST RECQVERY

(1) Each local exchange company may recover through its
switched access rates the additional costs it incurs to
provide intralLATA equal access presubscription. Such costs
include only initial incremental expenditures for hardware and
software related to the provision of equal access
presubscription that would not be required to upgrade the
switching capabilities of the office absent the provision of
equal access presubscription. Those costs also include
administrative costs incurred in the approved customer
education and presubscription efforts.

(2) The costs of intralATA egual access presubscription
implementation shall be recovered over an eight year period.

(3) The costs of equal access presubscription
implementation shall be recovered from all providers of
intralATA toll service in the exchange(s) through a charge
applicable to all switched intralATA minutes of |wuse
originating in the exchange (s). AUTH: Sec., 69-3-103, MCA;
IMP, Secs. 69-3-102 and 69-3-201, MCA

RULE IX. SAFEGUARDS (1) In order to insure that the
development of intralLATA competition will not be impeded
following intralLATA equal access presubscription the following
practices shall be observed by the incumbent LEC toll service
provider:

{(a) Customers who initiate service in an exchange
following the implementation of presubscription should be
provided with information concerning their carrier selection
options at the time they sign up for service. The material
and procedures employed in this process must be competitively
neutral and approved by the commission prior to their use.

(b) When handling customer-injitiated contacts regarding
local service matters such as a change in service, LEC
business office personnel may not engage in promotional
efforts for the LEC's toll service offerings.

(c) When a customer contacts a LEC business office to
change their PIC from the LEC to a competitor, the transaction
must be handled in a neutral manner (i.e., in the same manner
as a PIC change from one competitor to another).

(d) Bills rendered to the customer shall identify the
customer's presubscribed carrier(s) in a neutral manner.

(e) Letters of authorization (LOAs) submitted by a
competitor prior to intraLATA presubscription implementation
shall be accepted at any time. In case of multiple submission
of LOAs, the last dated LOA shall be processed.

(f) The LEC shall not assume that customers who have an
interLATA PIC freeze on their account prior to implementation
of intralATA presubscription wish to have the freeze extend to
intralLATA toll service following intralATA presubscription
implementation. AUTH: Sec. 69-3-103, MCA; IMP, Secs. 69-3-
102 and 69-3-201, MCA

4. Rationale: AT&T Communications of the Mountain
States, Inc. proposed on April 21, 1995, rules that would
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require intraLATA equal access in Montana. The Montana Public
Service Commission did not act to implement the request due to
pending legislation at the federal level which could impact
state implementation of equal access in intralATA toll
markets.

Following the adoption of the Telecommunications Act of
1996, Pub. L. No. 104-104, 110 Stat. 56 (February 8, 1996),
the Montana Public Service Commission voted to proceed with
the request that it adopt rules for intralLATA equal access
(dialing parity) in order to have the appropriate rules in
place when federal law permitg U S WEST Communications, Inc.
{a Regional Bell Operating Company (RBOC) under the 1996 Act)
to enter its in-region interLATA toll market.

On November 16, 1996 AT&T updated its request for intra-
LATA equal access rules to accommodate the changes required
from the 1996 federal Act and requested further that its new
proposal be formally submitted for rulemaking.

5. Interested parties may submit their data, views or
arguments concerning the proposed adoption in writing
(original and 10 copies) to Karen Hammel, Public Service
Commission, 1701 Prospect Avenue, P.O. Box 202601, Helena,
Montana 59620-2601 no later than March 12, 1997.

6. If a person who is directly affected by the proposed
adoption wishes to express his data, views and arguments
orally or in writing at a public hearing, he must make written
request for a public hearing and submit this request along
with any written comments he has (original and 10 copies) to
Karen Hammel, Public Service Commission, 1701 Prospect Avenue,
P.O. Box 202601, Helena, Montana 59620-2601, no later than
March 12, 1997.

7. If the agency receives requests for a public hearing
on the proposed adoption from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
adoption; from the Administrative Code Committee of the leg-
islature; from a governmental subdivision or agency; or from
an association having not less than 25 members who will be di-
rectly affected, a hearing will be held at a later date. No-
tice of the hearing will be published in the Montana Adminis-
trative Register, Ten percent of those persons directly af-
fected has been determined to be 25 based upon the number of
consumers in the state of Montana.

8, The Montana Consumer Counsel, 34 West Sixth Avenue,
P.O. Box 201703, Helena, Montana 59620-1703, (406) 444-2771
is available and may be contacted to represent consumer
interests in this matter.

@w ;LHZJ Q(L A\ ML

DAVE FISHER, Chairman Keviewed by Robin A. MEHugh

CERTIFIED TO THE SECRETARY OF STATE JANUARY 27, 1997.

3-2/710/97 MAR Notice No. 38-2-32



-305-

BEFORE THE BOARD OF OPTOMETRY
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment, ) NOTICE OF AMENDMENT REPEAL
repeal and adoption of rules )} AND ADOPTION OF RULéS PER-
perta%nlng to the general ) TAINING TO THE PRACTICE OF
practice requirements, unprofes-) OPTOMETRY

sional conduct, fees, )

disciplinary actions and )

continuing education concerning )

the practice of optometry

TO: All Interested Persons:

1. On August 22, 1996, the Board of Optometry published
a notice of proposed amendment, repeal and adoption of rules
pertaining to the practice of optometry, at page 2238, 1996
Montana Administrative Register, issue number 16. The Board
received a sufficient number of requests for a public hearing,
therefore a notice of public hearing was published on page
2654, 1996 Montana Administrative Register, issue number 20,
The hearing was held on November 21, 1996 in Helena, Montana.

2. The Board has amended ARM B.36.406, 8.36.409, 8.36.412
and 8.36.602; repealed ARM B8.36.405, 8.36.408, 8.36.410 and
8.36.411 and adopted new rules II (8.36.418) and III (8.36.419)
exactly as proposed. The Board has amended ARM B.36.601 and
adopted new rule I (8.36.417) as proposed, but with the
following changes:

8.36.601 REQUIREMENTS (1) Each licensed optometrist
shall be required to attend not less than i8—heurs-—annually 36
n of scientific clinics, forumsy or optometric
educational studies as may be provided or approved by the board
of optometrlsts as a prerequlalte for his/her 11cense renewal .

n i i1l ver WO n_th
i wi 1 r W
(1) (a) through (5) will remain the same as proposed.
1 (8.36.417) LICENSURE QF OUT-OF-STATE APPLICANTS

(1) through (1) (b) will remain the same as proposed, but
ending commas of (a) and (b) will be changed to semi-colons.

(c) the candidate shall supply proof of successful
completion of all parts of the national examination offered by
the national board of examiners in optometry (NBEO) with a
passing score ef-¥g—pereent—ofhigher. Candidate scores on the
examination mugst be forwarded by the exam agency directly to
the boards;

(d) through (f) will remain the same, but the ending
commas of (d) and (e} will be c¢hanged to semi-colons.

3. The Board accepted written comment through November
21, 1996. The Board has thoroughly considered all comments
received. Thogse comments, and the Board's responses thereto,
are as follows:
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COMMENT NO. 1; One comment waa received stating new rule
I{(c) stating a score of 70 percent or higher must be achieved
by each candidate on the NBEO is in conflict with ARM 8.36.404,
which stateg all parts must be passed, but makes no reference
to 70 percent,

RESPONSE: The Board concurs with the comment and will
delete the reference to 70 percent, and state “‘with a passing
gcore,” according to NBEO standards, as shown above.

COMMENT NQ. 2: Seven comments were received stating ARM
8.36.601 should not increase the number of continuing education
{CE) hours to 18, as the current number of 12 is sufficient
when viewed as a minimum, and licensees could always obtain
more CE hoursg if they desire this. Additionally, 18 hours is
not possible at one meeting, and may force licensees to travel
out- of-state to obtain CE, which would not benefit the people
of Montana.

RESPONSE: The Board did not agree, and stated that it is
possible to obtain 18 CE hours at many meetings. Additionally,
in-gtate CE sponsors can now adjust to the new rule
accordingly, and offer three-day meetings with sufficient
credits. Out-of-state meetings are already offering this. The
requirement of 18 CE hours will enhance all licensees’
professional knowledge for the protection of the public, and
the Board will therefore enforce this new requirement. for the
reasgons stated above. This new requirement will be effective
for the 1999 reporting period.

COMMENT NO, 3; Six comments were received stating the
Board should require 36 houra of CE credit every two years, or
54 per three-year cycle. This would allow flexibility for the
licensee's schedule in taking advantage of educational
opportunities, and reflect the national trend of a 2-3 year
requirement .

RESPONSE: The Board noted that a three-year cycle would
be too long, as it would allow a licensee to procrastinate and
not have sufficient CE hours at the end of the cycle. The
Board concurs with the two-year cycle, however. No carry-over
will be allowed from one cycle to the next., The new two-year
cycle will begin on July 1, 1997, All licensees will report as
usual in June of 1997, but the next report of 36 hours will not
be due until the June 1999 renewal. This system will allow
more flexibility with scheduling, and will allow a more gradual
trangition to the 36-hour biannual requirement.

COMMENT NO. 4: Four comments were received in support of
expanding the CE hour requirement, as the practice of optometry
hag changed so much in the past few years, that the Board
should raise the education reguirement to ensure all licensees
are keeping up with the times.

RESPONSE: The Board acknowledged receipt of the comment
in support.
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COMMENT NO. 5: Two comments were received stating ARM
8.36.406(1) (b) through (d) should not be deleted, as it was
originally written to clarify for companies that an optometrist
must be on or near the premises., The separate entrance
requirement was written so the optometrist could function free
and clear of influence. Section 37-10-311, MCA, allows this
separation of optometrist and company store owner, and is
necessary because a location in a company store can give the
perception that the optometrist is an employee of the store.
The current rule is adequate, and allows independence by an
optometrigt and hasn't discouraged companieg from entering this
state,

RESPONSE: The Board noted that 37-10-311, MCA, had been
repealed by the 1995 Legislature, and cannot therefore be
relied upon as authority for this rule. The Board has changed
the rule to comply with new statutory language.

COMMENT NO, 6: Two comments were received stating ARM
8.36.412 on Unprofessional Conduct should not delete all
language now found in statute, as the rule spells out the
details more clearly, and the statute may not contain enough
detail.

RESPONSE; The Board did not agree, and felt the statutory
language is sufficient to inform licensees and the public as to
what constitutes unprofessional conduct. Licensees will be
provided both statutes and rules, and can easily find reference
to prohibited conduct. It is also not necessary to repeat
statutory language in a rule.

COMMENT NOQ. 7; One comment was received stating the Board
should congider requiring six or more of the 18 CE hours be
trangcript quality CE, as many other gtates require this and it
helps to further ensure the public's health.

RESPONSE: The Board did not agree, as this requirement
would make CE more difficult to obtain. The majority of CE
meetings are not offered as transcript quality, and this would
make it harder to obtain CE hours. The Board is not ready to
make this change at this time.

COMMENT NO, 8: One comment was received in support of the
rule change from reciprocity to licensure by endorsement (new
rule T).

RESPONSE: The Board acknowledged receipt of the comment
in support.

BOARD OF OPTOMETRY
CYNTHIA JOHNSON, OD, CHAIRMAN

d N

ANNIE M. BARTOS ANNIE M. BARTOS, CHIEF COUNSEL
RULE REVIEWER DEPARTMENT OF COMMERCE

Certified to the Secretary of State, January 27, 1997.
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BEFORE THE BOARD OF REAL ESTATE APPRAISERS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment, ) NOTICE OF AMENDMENT,
adoption and repeal of rules ) ADOPTION AND REPEAIL OF RULES
pertaining to real estate }  PERTAINING TO REAL ESTATE
appraisers ) APPRAISERS

TO: All Interested Persons:

1. On October 24, 1996, the Board of Real Estate
Appraigers published a notice of proposed amendment, repeal and
adoption of rules pertaining to real estate appraisers at page
2665, 1996 Montana Administrative Register, issue number 20.

2. The Board has amended ARM B8.57.403, 8.57.404,
8.57.405, 8.57.406, 8.57.407, 8.57.408, 8.57.409 and 8.57.412;
repealed ARM 8.57.401, 8.57.402, 8.57.414, 8.57.415, and
8.57.416; and adopted new rules II (B.57.419) and III
(8.57.420) exactly as proposed. The Board has amended ARM
8.57.411 and 8.57.417 and adopted new rule I (8.57.418) as
proposed, but with the following changes: (authority and
implementing sections remain the same as proposed)

8.57.411 CONT TN DUCATIO! (1) through (4) will
remain the same as proposed.

8.57.417 AD VALOREM TAX APPRAISAL EXPERIENCE (1)
Experience credit may be awarded to ad valorem tax appraisers
who demonstrate that they use technlques to value properties

in compliance with USPAP,

simitarto—those unsed-byappraisers
and effectively use the appraisal process.

(2) through (3)(a) will remain the same as proposed.

(b) The supervising tax appraiser or other appropriate
official signing the affidavit must indicate their
understanding that experience credit shall only be awarded to
applicants who demonstrate they use technlques to value
properties

appraigers in compliance with USPAP.
(4) through (7) will remain the same as proposed.

I (8.57.418) OQUALIFYING EXPERIENCE (1) through (6) will
remain the same as proposed.

(7) Timber and mineral appraisal does not qualify as real
estate appraisal experience, unless performed in conjunction

with a real estate appraijgal involving real property.
{8) through (9) will remain the same as proposed.

3. The Board has thoroughly considered all comments and
testimony received. Those comments and the Board's responses
thereto are as follows:
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COMMENT NO. 1: One comment was received stating that the
passing score referred to in ARM 8.57.403(2) (¢) should be set
at 80% rather than 79%.

RESPONSE; The Board rejects the comment as the 79%
passing score is set by the testing entity hired by the Board
of Real Estate Appraisers, and the Board is unable to recommend
a pasesing score different than that set by the testing entity.

COMMENT NOQ, 2: One commentor states that the gubmission
of a photograph, required in ARM B8.57.404(4), does not appear
to fulfill any purpose. The commentor feels the examination
score, experience and education of an applicant should be the
only criteria for granting a license or certification.
Commentor recommends deleting this requirement.

RESPONSE: The Board rejects this comment, stating that
the purpose of the photograph is for security purposes and for
the possibility of providing a visual identification of a
person submitting an application to become a licensed or
certified real estate appraiser.

COMMENT NO, 3: One comment was received suggegting that
the word “continuocusly” be removed from the phrage “obtained
continuougly” set forth in ARM 8.57.405(2) and (3). Commentor
states that the use of the phrase is confusing and appears to
be contrary to the remainder of the verbiage contained in those
subsections. Commentor suggests the use of the word ‘obtain”
only.

RESPONSE: The Board rejects the comment and will allow
the proposed rule to be adopted as proposed. The reason for
the rule is to prohibit those applicants from submitting their
evidence of experience obtained at some past date and combining
it with experience obtained recently.

COMMENT NO. 4; The Board received another comment with
respect to ARM 8.57,405 stating that the general certification
experience requirements are simply too lenient., Commentor
believes there is an extreme difference, in both quality
expected and knowledge required, to prepare a commercial type
and complex property type appraisal as opposed to residential
appraisal, He suggests that the experience standards be double
the 2,000 hours currently required.

RESPONSE: The Board considered this comment and has
determined that the rule as proposed corresponds to the
standards set forth in the Appraiser Qualification Board's
requirements and other states that license or certify
appraisers. Therefore, the Board rejects the comment and
adopts the rule as proposed.

COMMENT NO. 5; One comment was received with respect to
ARM 8.,57.409 advocating increasing the amount of study required
for the study of the Uniform Standards of Professional
Appraisal Practice above the 1500 hour requirement that is
already stated in that rule. 1In lieu of increasing that 1500
hour requirement, commentor believes the rule, as proposed,
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should be amended to provide for some classroom study in the
60-hour classroom study requirement for non-residential work.

RESPONSE; The Board rejects this comment noting that it
has not determined that a need exists for more hours of
instruction in USPAP and therefore will adopt the rule as
proposed.

COMMENT NO. 6: The Board received four comments relative
to the proposed amendment to ARM 8.57.411(5). Commentors

state, in essence, that the instructors of the Uniform
Standards of Professional Appraisal Practice are required to
attend an Appraisal Standards Board course before being
approved to teach the USPAP in Montana. Currently, the
Appraisal Standards Board offers its instruction course at two
sites per year within the atate of Montana., The Appraisal
Foundation expressed concern that requiring attendance at the
Appraisal Standards Board update courses makes a difficulty for
USPAP instructors within the state of Montana. Commentors
recommended removing the proposed amendment in (5) to alleviate
the difficulty that this rule would create for USPAP
ingtructors within the state.

RESPONSE: The Board concurs with the commentors and will
not adopt proposed (5) of ARM 8.57.411.

COMMENT NQ. 7: One comment was received stating that the

language in ARM 8.57.417(1) (a), “... similar to those used by
appraisers ...," does not appear to be consistent with the
language in (b). Commentor states that, in both cases, the

lanquage uged implies that individuals appraising for ad
valorem purposes are in reality not appraisers. Commentor
notes that the experience requirements for both ad valorem
appraisers and licensed or certified real estate appraisers are
esgentially the same and are often times learned through ad
valorem experience. Application of different techniques would
vary based on the requirements of the appraisal assignment,
applicable laws, availability of data, education, attitude and
the scope of the appraiser., Commentor recommends addition of
the language in (1) similar to “... techniques to value
properties in compliange with USPAP and effectively use the
appraisal process."

RESPONSE; The Board agrees with commentor and will drop
the verbiage “properties similar to those used by appraisers”
in lieu of the language stating “in compliance with USPAP".

COMMENT NO. 8: Commentor requested the addition of a
category in ARM 8.57.417 for complex agriculture including, but
not limited to, processing plants, packing plants, dairies and
swine operations. Commentor would allow the hours to be at the
discretion of the Board; however, commentor expected it would
take longer than 60 hours for complex agriculture-type
projects.

RESPONSE: The Board rejects the comment as the proposed
amendments do not contemplate the addition of this type of new
category. Therefore, the Board will treat this as a request
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for rulemaking from one of the licensees and will proceed with
the rulemaking process at a later date with the addition of a
complex agricultural appraiser category under this section,

COMMENT NO. 9; Four comments were received relative to
new rule I(7), stating that, as proposed, timber and mineral
appraisals do not qualify as real estate appraisal experience.
Commentorsg state that the appraisal of timber and mineral
properties or water rights can be considered a specialized area
of natural resource valuation. The appraisal process is
applied the same as if an appraiser was to appraigse any other
type of property. Therefore, the commentors believe the
appraisal should qualify so long as the appraiser employs the
gimilar techniques used to value other properties used by
licensed or certified real estate appraisers.

RESPONSE; The Board agrees with commentors to some extent
in that the Board believes that, if timber valuations and
mineral valuations are done in conjunction with a real estate
appraisal, it will count toward experience requirements.
However, should the timber or mineral contained on or within a
property be the subject of the appraisal, the Board will not
consider that as part of qualifying experience for licensure
and the subsection will be amended accordingly.

COMMENT NO. 10: One Commentor disagrees with the hours
asgsigned to rural agricultural and residential appraisals set
forth in new rule I(8)(f}). Commentor states that a 160 acre
agricultural assignment, which is worth only 20 credit hours
under the rule as proposed, is not reflective of the actual
number of hours spent on such type of appraisal which can
easily require more than 100 hours on a complex 160 acre
agricultural appraisal.

RESPONSE;: The Board rejects the comment presented. The
board believes that the rule is to be used as a guide and, in
those instances where a license applicant has expended more
than the hours provided in this subsection, they may ask the
Board for a variance from the rule and will be expected to
demonstrate evidence that more hours should be assigned as a
result of the types of difficulties encountered with the
appraisal.

BOARD OF REAL ESTATE APPRAISERS
A. FARRELL ROSE, CHAIRMAN

. U Gl

'ANNIE M. BARTOS, CHIEF COQUNSEL
DEPARTMENT OF COMMERCE

S
1a¥ }(.1 l} H(wé)
ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, January 27, 1997.
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BEFORE THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

)} NOTICE OF AMENDMENT
TO ARM 10.57.107 EMERGENCY
AUTHORIZATION OF EMPLOYMENT

In the matter of the
amendment of Teacher )
Certification )

To: All Interested Persons

1. On November 7, 1996, the Board of Public Education
published a notice of proposed amendments c¢oncerning ARM
10.57.107 Emergency Authorization of Employment on page 2961 of
the 1996 Montana Administrative Register, TIssue No. 21.

2. The Board has amended ARM 10.57.107 as proposed.

3. No comments were received.

Wayne Puchanan, Executive Secretary
Board of Public Education

Certified to the Secretary of State on January 16, 1997.
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BEFORE THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF AMENDMENT
amendment of Teacher ) TO ARM 10.58.50% BUSINESS
Education Programs ) EDUCATION

To: All Interested Persons

1. On November 7, 1996, the Board of Public Education
notice of proposed amendments concerning ARM

published a
2962 of the 1996 Montana

10.58.505 Business Education on page
Administrative Register, Issue No. 21.
2. The Board has amended ARM 10.58.,505% as proposed.

3. No comments were recelved.

P

Wayne Bu anan, Executive Sccretary
Board of Pubch Education

Certified to the Secretary of State on January le, 1997,
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BEFORE THE BOARD OF MILK CONTROL

OF THE STATE OF MONTANA

CORRECTED
NOTICE OF AMENDMENT

In the matter of amendments )
of rules 32.24.5%01, 32.24.504,)
32.25.505 and 32.24.506 as )
they relate to quota. ) DOCKET #4-96
TO: ALL INTERESTED PERSONS:

1. On October 24, 1996, the Montana board of milk
control published notice of the proposed amendments to quota
rules. Notice was published at page 2718 of the 1996 Montana
Administrative Register, issue no. 20, as MAR Notice 32-3-135.
Notice of adoption was published at page 3215, issue no. 24,
on December 19, 1996.

2. Rule 32.24.505(1) (a) (v) amendment should have been
amended in the proposed notice and the amendment notice to
reflect an internal reference to the cite as follows. In

addition, small editorial changes are being made to make the
rule read more clearly.

n J

(1) -(1) (a) (iv) Remains the same as shown in the amendment
notice.

(v) combine the pounds determined pursuant to seetions
(1)4e-(a) (iii)+ and (iv) hereof with any pounds carried over
from the previous year;

(vi)-(c) Remains the same as shown in the amendment
notice.

AUTH : 81-23-104, MCA

TMP : 81-23-103, MCA

The replacement pages for this rule were submitted for
the December 31, 1996, filing date.

DEPARTMENT OF LIVESTOCK

A. Latirence Petersen, Exec.
Officer, Board of Livestock
Department of Livestock

By: %aé; Zé%géééé - ——
on Mitchell, Rule Reviewer

Livestock Chief Legal Counsel

Certified to the Secretary of State January 27, 1997.
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BEFORE THE MONTANA BOARD OF LAND COMMISSIONERS
AND THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

NOTICE OF
AMENDMENT OF RULES

In the matter of the proposed )
amendment of Rules 36.25.146 )
and 36,.25.167 pertaining to )
state land leasing )

)

TO: All Interested Persons.

1. On December 5, 1996, the board and the department
published notice of the proposed amendment of Rules 36.25.146
and 36.25.167 pertaining to state land leasing, at page 3110 of
the 1996 Montana Administrative Register, Issue No. 23.

2. The board and the department have amended the rules as

proposed,
AUTH: 77-1-106, 77-1-209, 77-1-802, and 77-1-804, MCA
IMP: 77-1-106, 77-1-801, 77-1-802, 77-1-804, and
77-6-210, MCA

3. No comments were received.

BOARD OF LAND COMMISSIONERS
MARC RACICOT, CHAIR

Bv:i]y\mufﬁzzzu;g:y | BY:

MARC RACICOT, CHAIR d Clinch, Director
Department of Natural Resources
and Conservation

onald D. MacIntyre, RH&E Reviewer

Certified to the Secretary of State on January 27, 1997.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF THE AMENDMENT
of rule 11.7.901 pertaining to ) OF RULE
the interstate compact on the )
placement. of children )

TO: All Interested Persons

1. on December 19, 1996, the Department of Public Health'
and Human Services published notice of the proposed amendment of
rule 11.7.901 pertaining to the interstate compact on the
placement of children at page 3205 of the 1996 Montana
Administrative Register, issue number 24.

2. The Department has amended rule 11.7.901 as proposed.

3. No comments or testimony were received.

P Dl A
Rule Reviewer Director,; Public Health and

Human Services

Certified to the Secretary of State January 27, 1997.
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BEFORE THE DEPARTMENT
OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA

In the Matter of Adoption, ) NOTICE OF ADOPTION OF NEW
Amendment, Repeal and Transfer) RULE I, AMENDMENT OF RULES
of Rules Pertaining to Elec- ) 38.5.1010, 38.5 2102,

tric Safety Codes, Electric ) 38.5.2201, 38.5.2202,

Service Standards, and } 38.5.2204 & 38.5.2301,

Pipeline Safety (including ) REPEAL OF RULES 38.5.2220 &

Drug and Alcohol Testing). ) 38.5.2303 through 38.5.2325
) AND AMENDMENT AND TRANSFER
)

OF RULE 38.5.2327
TO: All Interested Persons

1. On October 24, 1996, the Department of Public Ser-
vice Regulation published notice of the proposed adoption,
amendment, repeal, and transfer of rules pertaining to elec-
tric safety standards, electric service standards, and pipe-
line safety at pages 2777 through 2782, issue number 20 of the
1996 Montana Administrative Register.

2. The Department has amended 38.5.1010, 38.,5.2102,
38.5.2201, 38.5.2202, 38.5.2204 and 38.5.2301 as proposed.

3. The Department has repealed 38.5.2220, 38.5.2303,
38.5.2305, 38.5.2307, 38.5.2309, 38.5.2311, 38.5.2313,

38.5.2315, 38.5.2317, 38.5.23189, 38.5.2321, 38.5.2323 and
38.5.2325 as proposed.

4. The Department has amended 38.5.2327 and also trans-
ferred it to 38.5.2302 as proposed.

5. The Department has adopted new Rule I (38.%.2304) as
proposed.

6. COMMENTS: Montana-Dakota Utilities Co. (MDU) is the

only person submitting comments. MDU also requests a hearing.
The PSC appreciates MDU's concerns and efforts in this matter.

In regard to amendment of ARM 38.5.2204, inspections,
investigations and reporting, MDU argues that 69-3-107, MCA's,
reporting requirement of “within the next 2 business days"
controls and, therefore, the PSC cannot establish the "two
hour" reporting requirement proposed in the rule. MDU com-
ments that this is not trivial because of the failure-to-re-
port penalty (up to $1,000) in 69-3-206, MCA. MDU's objection
is overruled. The terms in 69-3-107, MCA, are general and do
not preclude establishment of different specific requirements
where the PSC is given specific authority, e.g., pipeline
safety. The "two hour" requirement is similar to its federal
counterpart, 49 CFR 191.5, requiring notice "at the earliest
practical moment following discovery," which has been inter-
preted as meaning the "report can and should be made within
one to two hours after discovery." DOT "Alert Notice" (April
15, 1991). MDU should note that the penalty provision in 69-
3-206, MCA, cannot be invoked unless the failure to report
extends for a period of 30 days.
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In regard to Rule I(2), testing, MDU argues the rule is
contrary to the federal definition of "incident" at 49 CFR
191.3. MDU’s objection is overruled. The substance of the rule
already exists at ARM 38.5.2311(1) {c) and is surfacing here only
as a result of rule "reformatting" (to reduce the number of
rules) . The rule recognizes a requirement at
39-2-304(1) (c) (ii}, MCA, a Montana labor statute, which, in
relevant part (post-accident), precludes testing as a condition
of continued employment except when "the employer has reason to
believe that an employee may have contributed to a work-related
accident that causes ... property damage in excess of $1,500."
To not include the provision in rules would create a rule
conflict with Montana statute.

In regard to Rule I(3), testing, MDU argues that it is
contrary to 49 CFR 199.11, requiring pre-employment, post-ac-
cident, random, and reasonable cause drug testing. MDU argues
that the PSC is prohibited from changing the federal law on
this point. MDU's objection is overruled. The rule recognizes
the requirements in 39-2-304, MCA, a labor statute stating
Montana's posgition on drug and alcohol testing of employees.
The statute is applicable to employees in the industries af-
fected by the PSC pipeline sgafety rules, It specifically
notes that certain drug testing is prohibited. A PSC rule to
the contrary would be in conflict with this state statute.

In regard to Rule I(6), testing, providing that employees
who are alcohol or drug tested must be given the opportunity,
at the expense of the operator, to obtain a retest by a labo-
ratory selected by the employee, MDU argues that it is con-
trary to 49 CFR 199.17. MDU's objection is overruled. The
substance of the rule already exists at ARM 38.5.2317 and is
surfacing here only as a result of rule "reformatting." The
substance of the rule is also in the above-referenced state
labor statute, 39-2-304(3), MCA. A PSC rule to the contrary
would be in conflict with that statute.

MDU also requests a public hearing. MDU's request is
denied. MDU is not entitled of right to a hearing under MAPA
and the circumstances do not demand that a hearing be held.
MDU's written comments clearly convey its position. The sub-
stance of much of what MDU objects to already exists in the
PSC rules (surfacing now because of reformatting) and has been
debated in previous rulemakings.

DAVE FISHER, Chairman

A Ml

Robin McHugh, Rule Revigwer

CERTIFIED TO THE SECRETARY OF STATE JANUARY 27, 1997.
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BEFORE THE DEPARTMENT
OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA

NOTICE OF ADOPTION OF
TELECOMMUNICATIONS RULES

In the Matter of Adoption of )
Rules Pertaining to Local )
Exchange Competition and )
Dispute Resolution in )
Negotiations between Telecom- )
munications Providers for )
Interconnection, Services and )
Network Elements. )

TO: All Interested Persons

1. On October 3, 1996, the Montana Public Service Com-
mission (Commission) published a Notice of Public Hearing on
the proposed adoption of telecommunications rules pertaining
to local exchange competition and dispute resclution between
telecommunications providers for interconnection, services and
network elements, at page 2528, issue number 19 of the 1996
Montana Administrative Register. The Commission received
written comments and heard oral comments at a public hearing
held on November 7, 1996.

After publication, the U.S. Court of Appeals for the
Eighth Circuit (8th Circuit) stayed certain provisions of the
Federal Communications Commission's (FCC's) First Report and
Order in the matter of lmplementation of the Local Competition

isi i i ions Act of 1996, CC Docket
No. 96-98, FCC 96-325, 61 Fed. Reg. 45,476 {1996) (hereinafter
FCC Order), which had provided a basis for many of the pro-
posed rules. The Commission proceeded with proposed rules con-
sistent with the FCC Order.

The Court's partial stay issued on October 15, 1996, in-
dicated its opinion that the petitioners will likely prevail
on the jurisdictional argument, at least to the extent that
FCC rules improperly preempt states' jurisdiction over pricing
regulations for intrastate telecommunications services. On
October 25, 1996 this Commission sent a memo to interested
persons soliciting further comments from them as to the conse-
quences of the stay on the Commission's proposed rules and the
arbitration process, and requesting recommendations for alter-
natives available to the Commission in light of the stay.

The Commission received written comments trom the
Telecommunications Resellers' Association (TRA) (a national
organization representing nearly 500 telecommunications ser-
vice providers and their suppliers, who offer a variety ot
competitive telecommunications services throughout the United
States)-, Montana Independent Telecommunications Systems
(MITS), Montana Telephone Association (MTA), AT&T Communica
tions of the Mountain States, Inc. (AT&T), and U S WEST Comnu-
nications, Inc. (USWC). MITS, MTA, AT&T and USWC also pro
vided oral comments at the hearing. The Administrative Code
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Committee staff also supplied comments. Comments ranged from
unqualified support of the rules (TRA) to advocating a mini-
malist approach.

General Comments:

COMMENT : Many of the comments relate to the general
scope and purpose of the proposed rules, and to the Commis-
sion's authority to adopt rules, with the incumbent local ex-
change carriers (LECs) arguing for minimal or no rules. MITS
states that rules, if needed at all, should address only those
procedures necessary to supplement the 1996 Act where it pro-
vides incomplete guidance. USWC requests that the Commission
adopt only those rules actually necessary to perform the medi-
ation and arbitration functions, and the review of completed
interconnection agreements for compliance with the 1996 Act.
MTA urges a cautious approach, suggesting that the Commission
hold informal conferences to develop rules, and prefers that
the Commission delay rulemaking until resolution of the B8th
Circuit appeals. Some of the comments seem to indicate that
the Commission ought to simply refuse to recognize the FCC
rules, to promulgate Montana rules based on the state juris-
diction argument, and to make its own decisions on implementa-
tion of the Act rather than follow the FCC's rules.

MTA, USWC and MITS all contend that the Commission has no
jurisdiction to adopt substantive rules, and MTA further as-
serts that the procedural rules for arbitrations incorrectly
presume Commission jurisdiction to arbitrate, which is not
granted by statute in Montana and which cannot be granted to
the Commission by Congress. MTA also recommends that the
proposed rules should adopt the Governor's Blue Ribbon Task
Force on Telecommunications (BRTF) policy recommendations for
future Montana legislation, MITS and MTA argue that the Com-
mission's rules should anticipate this legislation that will
"undoubtedly" be promulgated in the 1997 Montana Legislative
Session.

RESPONSE: The Commission proposed rules to address its
duties in resolving interconnection disputes according to the
1996 Act. The comments made by incumbent LECs--MITS, MTA and
USWC--argue that the Commission has no authority to adopt sub-
stantive rules. The Commission disagrees. The Montana Admin-
istrative Procedure Act (MAPA) specifically refers to substan-
tive rules in 2-4-102(11) and 2-4-305(5), MCA. To be effec-
tive, rules must be within the scope of authority delegated to
the Commission by the Montana Legislature. Although MAPA does
not grant substantive rulemaking authority, if the authority
is otherwise granted to an agency, MAPA governs proceedings,
adjudicative and otherwise, that come before the Commission
involving substantive matters, including substantive
rulemaking. Substantive rulemaking authority is granted to
the Commission in 69%-3-103, MCA. Further grants of unquali-
fied rulemaking authority are found in 69-3-310, MCA, and in
69-3-822, MCA. As pointed out by AT&T at the hearing, the
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Commission has used its rulemaking authority in the past for
adopting substantive rules.

The Commission considered the comments of the LECs urging
it to look to the BRTF proposed legislation which has been
introduced as Senate Bill 89. While some of the proposed
rules may conflict with SB 89, state agencies, the Commission
included, must operate according to existing law, not specula-

tive outcomes for proposed legislation. Many of the BRTF's
recommendations for legislation were hotly contested, prevail-
ing on very narrow vote margins. They will 1likely be con-

tested again during the present assembly, as will other pro-
posed telecommunications legislation which the Commission has
not yet seen. The Commission will make changes in its rules
as necessary following adoption of legislation which affects
them.

Many of the FCC's rules are not affected by the 8th Cir-
cuit's stay and most of this commission's proposed rules that
mimicked the FCC's rules and are affected by the stay have
been withdrawn. The Federal Act, however, envisions a joint
FCC and state commission approach and specifically directs the
FCC to adopt rules to implement the 1996 Act. As an example
of this joint division of duties, 47 U.S.C. § 252(c) sets
forth standards for state commissions to use in resolving open
issues by arbitration and imposing conditions upon parties to
arbitration agreements, and requires that the state commis-
sions ensure that such resolutions and conditions meet the
requirements of 47 U.5.C. § 251, in;luﬂ;mlmthgjggulgL;Qua

The federal law in-
cludes numerous examples of Congress‘s vision for administra-
tive guidelines, both federal and state, and also includes
many references to the responsibilities of the FCC and the
state commissions in implementing the 1996 Act. The federal
law is not sufficient in and of itself to provide guidelines,
as Congress recognized and expressly stated. The Commission's
rules as adopted reflect this cooperative approach.

2. The Department has adopted the following rules as
proposed:

RULE VIII. 38.5.4013 OPPORTUNITY TO RESPOND TO PETITION
COMMENT: No comments received,

RULE IX.
COMMENT: (See Rule X below.)
RULE X. 38.5.4017 APPOINTMENT OF ARBITRATOR

COMMENT: Comments to Rules IX and X relate to the ap-
pointment of an arbitrator. MTA argues that the 1996 Act man-
dates that the Commission itself, acting as a whole, must con-
duct arbitration of open interconnection issues and, there-
fore, the reference to appointed arbitrators should be de-
leted. MTA further states that the only option available to
the Commission is to use a hearings examiner as provided in
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the BRTF draft legislation. In addition, at a minimum, MTA
argues that the parties must be allowed to object to the ap-
pointment of a hearings examiner within a specified time, that
the hearings examiner should also have the requisite expertise
to conduct an arbitration, and that any Commissioner conduct-
ing mediation under the rule should be excluded from the arbi-
tration process.

USWC states that the Commission may appeint a hearings
examiner, as long as the hearings examiner is confined to is-
suing a proposed decision for the consideration of the Commis-
sion acting in a guorum. AT&T's comments generally suggest
changes in Rule X to give the parties the right to select an
independent arbitrator and not the Commission, stating that
this would be consistent with the normal selection process of
an independent arbitrator, where it is customary for the par-
ties to have control over such selections. If the Commission
does not amend the rule accordingly, AT&T states that Rule X
should be amended to permit the parties five days to provide a
mutually acceptable list of candidates from which the Commis-
sion may select an arbitrator.

RESPQNSE: The federal Act does not clearly mandate that
state commissions, acting as a whole, must be the arbitrators
and MTA's argument that the 1996 Act places such a requirement
on the Commission itself is contrary to its position on pages
6-8 of its comments which refers to the effect of federal di-
rectives on state commission authority.

Present law requires the Commission to operate under
MAPA. MAPA covers the specific concerns expressed by MTA.
Section 2-4-611, MCA, provides for objections from parties
relating to the appointment of a hearings examiner and the
expertise of the hearings examiner to conduct the arbitration.
Further, Rule VI(1)(b) prohibits a commissioner acting as a
mediator from participating in the arbitration and approval
agreement, unless consented to by the parties.

The Commission emphasizes that the arbitrations contem-
plated by the 1996 Act are not the ordinary sort of arbitra-
tion proceedings which may be subject to the Federal Arbitra-
tion Act or the Montana Arbitration Act. Although the negoti-
ation and arbitration generally takes place between two par-
ties, when the Commission has issued an arbitration order and
the agreement is subsequently submitted for approval, the Com-
mission must use the standards for approval in § 252(e) of the
1996 Act. Arbitrated terms must meet the requirements of
§ 251 of the 1996 Act and the FCC regulations prescribed pur-
suant to that section, or the standards set forth in subsec-
tion (d). Negotiated terms must not discriminate against a
carrier not a party to the agreement and must be consistent
with the public interest, convenience, and necessity. Nothing
in the proposed rules prohibits parties from submitting sug-
gestions about the appointment of an arbitrator at the time of

filing a petition or response., That would be the appropriate
time for such suggestions considering the limited time for
Commission decision in arbitration proceedings. Congress

3-2/10/97 Montana Administrative Register



-323-

could have required the sort of arbitration suggested by AT&T,
but chose to place this duty with state commissions or, if a
state commission fails to act, with the FCC, indicating a rea-
sonable inference that regulatory bodies should make these
decisions rather than the industry. Because the parties will
have been negotiating for at least 135 days by the time an
arbitration is requested, a request for suggestions of mutu-
ally acceptable arbitrators at the time of filing the petition
or response is reasonable and should not present any barriers
to the parties. Rules IX and X are adopted as proposed.

RULE XT. 38,5.4018 AUTHORITY OF ARBITRATOR

COMMENT: MTA comments that Rule XI(1l) should be consis-
tent with its previous suggestions that the Commission be the
ultimate arbitrator and that MAPA references be deleted. MITS
and USWC have a general position against MAPA as well.

RESPONSE: These comments have been addressed above in
response to comments on Rules IX and X.

RULE XII. 38,5,4019 PREHEARING CONFERENCES

COMMENT : No comments were received.

RULE XV. 38.5.4033 PROPRIETARY INFORMATION

COMMENT: MTA comments that Rule XV should be expanded to
allow for a party to apply for a protective order at any time
concurrent with or subsequent te a request for interconnection
negotiations.

RESPONSE: Rule XV expressly states that trade secret and
proprietary information will be treated as provided for in the
Commission's rules of practice and procedure and states that
"the arbitrator or hearings officer may, at any time during
the proceeding, enter a protective order to govern the treat-
ment of information of a trade secret nature." The final sen-
tence encourages parties to request a protective order at the
earliest time and specifically states that they may do so con-
currently with a request for arbitration. Rule XV on its face
permits what MTA would like to see expanded and was intended
to permit flexibility for making such requests. The Commis-
sion declines to amend this rule.

RULE XIX. 38.5.4042 MOTIONS

COMMENT: The only specific comment on Rule XIX is by
USWC, which comments that the rule seems appropriate. There
is no opposition to this rule.

RESPONSE: Rule XIX is adopted as proposed.

3. The Department has amended and adopted the following
rules:

RULE I. 38.5.4001 SCOPE AND PURPOSE QOF RULES (1) ({a),
(b) remain as proposed.

(c) Proceedings referred to in the Federal Telecommuni
cations Act of 1996 (1996 Act) will be governed by this sub
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chapter. The commission may waive, suspend or modify_these

] £ 3 1 lecisi i
tial justice, or deviatefromthe—provisions—of—this—subchap—
ter—as—ttdeems-necessary—to fulfill its obligations under the
1996 Act.

{d) and (2) remain as proposed. AUTH: Sec. 69-3-103,
MCA; IMP, Secs. 69-3-102 and 69-3-201, MCA

COMMENT : MITS suggests that Rule I(1l) should recognize
the narrow scope of proceedings which relate to agreements
between carriers and should specify the types of agreements
that are to be governed by this subchapter.

RESPONSE: Rule T{(1) specifically states that the rules
apply only to those proceedings which are before the Commis-
sion that relate to agreements between carriers seeking to
provide competitive local exchange services; it does not apply
to voluntarily negotiated agreements until they are submitted

for approval. MITS has not identified the sort of agreements
it is concerned about. The Commission does not adopt this
suggestion.

COMMENT: According to MTA, Rule I(1) (c) purports to give
the Commission authority to deviate from its own rules "as it
deems necessary" to fulfill its obligations under the 1996
Act. According to MTA, administrative rules can only be
amended by subsequent rulemaking in conformance with MAPA and
the Commission's grant of authority. USWC also states that no
authority suggests an administrative agency has power to adopt
rules and then decide whether it wants to be bound by them,
thus, this would violate due process rights of interested par-
ties. MITS c¢omments that the purposes of administrative
rules--the promotion of uniformity and predictability in
agency decision-making processes--are defeated if the agency
is free to deviate from its own rules on a case-by-case basis.
AT&T expressed concern that parties receive notice and oppor-
tunity to comment on how a proposed change may affect the pub-
lic and the new entrants' business. The Administrative Code
Committee staff also questioned the last sentence of Rule
1(1) (ec).

+ Rule 1(1)(c) is intended to provide flexibjl-
ity which may be required to implement the 1996 Act, but is
not intended to permit the Commission to arbitrarily deviate
from its rules. The Commission's existing Rule ARM
38.2.305(1) already permits waiver of any of its rules for
good cause and as justice may require, except where precluded
by statute. In addition, at the time notice was published in
this rulemaking, it was by no means certain that the 8th Cir-
cuit would grant a stay of any parts of the FCC Order. With a
stay or an order preventing the FCC's rules from going into
effect, particularly the pricing rules, this Commission could
have "deemed it appropriate" to refuse to apply the pricing
rules in Montana, despite their inclusion in this subchapter.
Without a stay of the FCC's Order or portions thereof, the
Commission would have been obligated to follow FCC rules until
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a final decision had been rendered and all appeals had been
exhausted. Although many of these concerns remain, the Com-
mission agrees that the concern for due process must be ad-
dressed and amends Rule I to clarify this point.

COMMENT : USWC suggests a change in terminology in Rule
I(1)(d) to refer to "interconnection, services or network ele-
ments" as "interconnection, unbundling and resale" to better
reflect terminology used by the industry in order to avoid
confusion.

RESPONSE: USWC's suggested change in Rule T(1){(d) is not
incorporated into these rules, The same argument could be
made, and perhaps more strongly, if the Commission's rules
used different terms than Congress used in the 1996 Act. The
Commission finds the terminology from the 1996 Act is less
likely to cause confusion, particularly where, as here, new
rules are being adopted to implement procedures that pertain
to the 1996 Act.

RULE II. 38.5.4002 TERMS AND DEFINITIONS Terms used
in this subchapter have the following meanings:
(1) through (7) remain as proposed.

(8) "Interconnection" is the physical 1linking of two
networks for the mutual exchange of traffic., This term does
not include the transport and termination of traffic.

(9) "Local exchange carrier (LEC)" is any person or en-

tity that is engaged in the provision of telephone exchange
service or exchange accessg, but does not include CMRS provid-
ers—untitorumtessthe FPEE—sovinctudes—them.

{10) through (16) remain as proposed.

(17) "Open 1issues" means any unregolved differencef(s)
arising in the negotiations.

{18) through (21) remain as proposed.

(22) "Telecommunications carrier" is any provider of
telecommunications services, except that such term does not
include aggregators of telecommunications services i :

persons that. _din the ordipary course of operations. make
- - : -

LflgnhQnﬁhfﬂ1a1lﬁ?lﬂH;£;JJuL_nubl1ﬁ;4?;_mlwiﬁ%nﬁlﬁn;_Juxugiugg

(23) and (24) remain as proposed. AUTH: Sec. 69-3-103,
MCA; IMP, Secs., 69-3-102 and 69-3-201, MCA

COMMENT: USWC, MITS AND MTA all object to Rule 1I(2), the
definition of "arbitration" which states that arbitration is
an "investigatory contested case" proceeding under MAPA. MITS
claims that MAPA creates a forum for extensive fact-finding
and broad public involvement which is not appropriate for ar-
bitrations and that the specific set of rules formulaced by
the BRTF should guide the arbitration process. USWC states it
is inappropriate for the Commission to treat arbitration of
open issues in the negotiation of an interconnection agreement
as a contested case proceeding under MAPA. If MAPA is ap
plied, according to USWC, the Commission would not be strictly
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bound by the issues brought to it by the negotiating parties,
which is directly contrary to § 252(b) (3) (A) of the 1996 Act,
USWC also argues that if arbitration is a MAPA proceeding, the
Commission could allow participation by parties other than
those initiating the proceeding. USWC also comments that a
MAPA proceeding is subject to judicial review in state court
whereas arbitration decisions under the 1996 Act are subject
to review in federal court. The LECs all emphasize the volun-
tary nature of private negotiations between parties which they
believe is not consistent with MAPA.

MTA states, "The Commission, through Commission staff, is
not a party to the arbitration, and has no authority to, for
instance, participate in the discovery process." USWC com-
ments that "if an arbitration was a MAPA proceeding, the Com-
mission would be able to allow its staff to participate in the
arbitration through the preparation of staff memoranda."

The commenters objected to MAPA not only in Rule II, but
also in their comments to other rules. All objections to MAPA
are addressed in the following response.

RESPONSE: Although negotiations under the 1996 Act con-
template voluntary agreements between parties, the Act also
recognizes that such voluntary negotiations may not always
succeed, Dispute resolution under the 1996 Act comes about
when voluntary negotiations have not succeeded. Upon the
timely request of a party, negotiating takes another form
which is adjudicative in nature. Voluntary negotiations do
not stop because such a request has been made; rather, the
negotiations may proceed pursuant to two separate courses.

The Commission recognizes that arbitration of open issues
under the 1996 Act is different from its traditional role as
regulator of rates and service. However, as previously noted,
the Commission must operate under MAPA unless and until the

legislature chooses otherwise. MAPA is extremely flexible
and, in fact, was specifically designed to permit flexibility
because few state agencies operate alike. Rate and service

regulation has traditionally been the role of the Commission,
but other agencies that have completely different functions
also operate under MAPA. Family services operates under MAPA
in social services roles involving private, individual rights.
Other agencies use MAPA in revoking professional licensing,
dealing with c¢riminal and civil violations of state law, deal-
ing with wide and varied functions involving individual
rights, and much more. MAPA is the general rule. Exceptions
to the general rule can create more problems than they solve,
If there is a problem with certain sections of MAPA, it is the
Commission's belief that these particular problems should be
addressed rather than designing a new statute that attempts to
take many provisions from MAPA that are desirable and restate
them in another section of the code. The Commission is famil-
iar with MAPA and feels comfortable using it and adapting it
to the particular nuances of arbitration proceedings.

The Commission's proposed rules recognize the uniqueness
of arbitration proceedings. The Commission has already com-

3-2/10/97 Montana Administrative Register



-327-

pleted one arbitration using MAPA and is in the process of
another arbitration proceeding using MAPA. MAPA does not re-
quire broad public participation in arbitration hearings.
MAPA permits the Commission to limit the participation of par-
ties other than those initiating the proceeding. See 2-4-
102(7), MCA. Using MAPA, the Commission has limited interven-
tion in these two arbitration proceedings to the Montana Con-
sumer Counsel (MCC) and limited the role of other persons.
These rules go even further by disallowing any participation
by other persons.

The commenters also stated that MAPA allows the Commis-
sion to go beyond the issues identified by the parties. In
fact, MAPA does not permit the Commission to expand on the
issues presented by the negotiating parties when other law
prohibits this, Even if MAPA did permit this, § 252(b) (4) (&)
of the 1996 Act does not permit a state commission to expand

the issues. State laws or regulations, including provisions
in MAPA, that are inconsistent with the 1996 Act are preempted
by the Act.

Another expressed concern 1s that MAPA requires an appeal
to state district courts and the 1996 Act requires that arbi-
tration decisions be taken to federal district courts. MAPA
does not require an appeal to state court when other law pro-
vides for appeal in another forum. See 2-4-702, MCA.

MAPA deals mainly with major principles, not with de-
tails, because procedures vary from agency to agency. Thus,
the agency is left to work out the details for the type of
proceedings it conducts. This is what the Commission has done
in the arbitration proceedings before it and in this
rulemaking. The Administrative Procedures Subcommittee of the
Montana Legislative Council guoted the following from an in-
troduction by the Uniform Law Commissioners: *([E]Jach agency
must work out these details for itself according to the neces-
sities of the situation, However, there are certain basic
principles of common sense, justice, and fairness that can and
should prevail universally. The proposed act incorporates
these principles, with only enough elaboration of detail to
support the essential major principles.” Subcommittee Com-
ments from Chapter Compiler's Comments, Annotations to the
Montana Administrative Procedures Act, 2-4-101, MCA, et seq.

USWC and MTA commented that proceeding under MAPA creates
problems because it permits staff involvement in MAPA proceed-
ings. This concern about the Commission's staff participation
in arbijitration proceedings is puzzling. In some states, the
staff is @& party in contested cases. In Montana, Commission
staff does not act as a party in any contested case proceed-
ings. Neither is the Commission a party, but in its quasi-
judicial role as a decision-maker, the Commission must have
adequate information from which to decide the unresolved is
sues. Staff assistance is contemplated by MAPA and it is rea-
sonable to further contemplate staff involvement in arbitra
tion proceedings. The Commission relies on its technical and
legal staff to assist it in various ways, one of which is the
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preparation of staff memoranda for assistance in making deci-
sions. In this regard, the Commission staff's function is not
unlike that performed by judicial law clerks or by the Legis-
lative Council's staff.

The Commission employs and relies on staff to assist it
as directed by the Commission. Staff, with its experience,
technical competence, and specialized knowledge, assists the
Commission in understanding matters before it and in evaluat-
ing evidence. The advisory nature of staff involvement helps
to guarantee the rights of the parties and to lessen the
chance of arbitrary or capricious decision-making. The Commis-
sion's staff advises the Commission, but it is the Commission
which makes decisions. The Commission contemplates no other
role for ite staff other than this advisory role. It is the
opinion of the Commission that the technical advice of staff
furthers not only the public interest, but also the interests
of the private parties involved.

Arbitration as contemplated by the 1996 Act fits easily
into the flexible framework provided by MAPA for contested
case proceedings. The definition of “contested case" in 2-4-
102, MCA, specifically includes ratemaking and price setting
which the Commission is likely going to do with most arbitra-
tion proceedings. Certainly the Commission will be determin-
ing legal rights, duties, or privileges of a party which are
required by law to be made after an opportunity for hearing.
Inclusion of the word "investigatory" to describe the nature
of the proceedings does not change anything. The Commission
may require the parties to provide information in order to
make a decision and may review such information during the
course of the arbitration, Under the generally accepted use
of the word, contested case proceedings before the Commission
are investigatory. Further, the 1996 Act at § 252(b) (4) (B)
limits the information that may be required by state commis-
sions to "such information as may be necessary for the State

commigsion to reach a decision on the unresolved issues." The
Commission has no intention to go beyond that which is needed
to address unresolved issues. Given the volume of material

needed, the parties have no need to fear a "fishing expedi-
tion" to further complicate the task of weeding through the
immense volumes of data submitted by the parties to the Com-
migsion. The Commission declines to amend Rule II(2).

COMMENT: MTA comments that the definition of "intercon-
nection,” Rule II(8), should specifically exclude carrier ac-
cess as contemplated in subsequent rules and by the federal
Act.

RESPONSE: The definition of “"interconnection" in Rule
IT1(8) is taken from the FCC's Order, specifically, the discus-
sion of interconnection at 4§ 172-76. The FCC stated that to
include transport and termination in the definition would cre-
ate unintended results, noting in § 176 that, "because inter-
connection refers to the physical linking of two networks, and
not the transport and termination of traffic, access charges
are not affected by our rules." It is appropriate to include

3-2/10/97 Montana Administrative Register



-329-

the word "physical® in the definition, however, and Rule II(8)
is amended as shown above.

H The Administrative Code Committee staff sug-
gested that the last phrase in Rule II(9) is inappropriate
because the ability to change a Montana rule cannot be dele-
gated to the FCC.

RESPONSE: The Commission agrees and amends Rule II(9)

accordingly.
COMMENT: USWC suggests including the word "unreasonable"
prior to the word "impairment" in Rule II(16), the definition

of number portability.

: The definition of "number portability" in pro-
posed Rule II({16) is taken word-for-word from the 1996 Act.
Because these rules are intended for use in implementing the
1996 Act, it is appropriate to use the same definition. Rule
I1(16) is adopted as proposed.

COMMENT: USWC and MITS both commented on the Rule II(17)

definition of "open issues." USWC suggests adding "that has
not been resolved" at the end of the sentence for clarity pur-
poses. MITS suggests defining the term as "the isgsues set

forth in the petition and response."

RESPONSE: As noted by MITS, § 252(b)(4) (A} of the 1996
Act limits Commission arbitration to the issues set forth in
the petition and response thereto. The change suggested would
be redundant. The Commission will, however, clarify the defi-
nition of Rule II(17) as requested by USHWC.

COMMENT: USWC suggests that Rule IT1(18) be amended to
change the word "premises" to "local tandem and end offices"®
or "central offices" in subsections (a) and (d).

+ The definition of "premises" in discussed at
99 570-75 of the FCC's Order. The Commission has also in-
cluded a definition of "premises" in Rule I1I(19), which is
consistent with the FCC's definition that includes buildings
and structures that house an incumbent LEC's network facili-
ties and its facilities on public rights-of-way, including but
not limited to vaults containing loop concentrators or similar
structures. The FCC's discussion of premises shows that it
rejected these changes and clearly intended to include struc-
tures other than central offices, and local tandem and end
offices. The Commission declines to change the definition of
"physical collocation.*

COMMENT: MTA suggests the Commission clarify the term
"aggregators" as used in the Rule 11(22) definition of ‘“tele-
communications carrier" so that the exclusion of aggregators
includes the federal definition of aggregators.

RESPONSE: Because we are following the federal Act and
developing rules for its implementation, the Commission agrees
that it is appropriate to include the federal definition as
suggested by MTA. Rule II(22) is amended as indicated above.

RULE V. 38.5.4006 NEGOTIATION (1) The commission en-
courages the voluntary negotiation of agreements for intercon-
nection, gervices or network elements. In order to tacilitate

Montana Administrative Reyister 3=-2/10/97



-330-

the streamlined processes mandated by the 1996 Act, negotiat-
ing parties should resolve as many terms and conditions in
their agreements as possible prior to making a request for the
commission to mediate or arbitrate unresolved terms. Parties
should continue negotiating unresolved terms after petitioning
the commission to arbitrate open issues and shall notify the
arbitrator Imwmediately expeditiously when any open issue is
resolved voluntarily. AUTH: Sec, 69-3-103, MCA; 1IMP, Secs.
69-3-102 and 69-3-201, MCA

: USWC comments that Rule V should be changed by
deleting the word "immediately" and inserting "on a timely
basis" to allow for agreements that are made at times when
commission offices may be closed for business. USWC also
states that "resolved voluntarily" should be clarified to al-
low for time to have the understanding reduced to writing and
receive the appropriate approvals within the negotiating com-
panies.

RESPONSE: The Commission does not intend that the par-
ties' resolution of an open issue must be reduced to writing,
but rather that such resolution should be treated like other
contract terms which have not been identified as open issues
for commission arbitration, Presumably, there will be one
agreement incorporating negotiated and arbitrated terms which
is presented in final written form for Commission approval.
The Commission agrees that "immediately" may be inappropriate
because this will depend on the stage in the arbitration pro-
cess and amends Rule V as indicated above.

RULE VI. 38.5.4009 MEDRIATION (1) remains as proposed.

(2) 1f a party requests mediation by the commission, the
commission will i i

] use one of the following processes:

(2) (a) through (6) remain as proposed. AUTH: Sec. 69-3-
103, MCA; IMPB, Secs. 69-3-102 and 69-3-201, MCA

COMMENT: USWC comments that the Commission may not be
able to successfully delegate its mediation functions to a
third party as provided by Rule VI(2) (¢). In addition, USWC
and MTA both state that the Commission does not have the power
to impose a fee upon the negotiating parties to pay for hiring
a third-party mediator. Referring to Rule VI(2) (f), MTA fur-
ther states that the Commission should insure that confidenti-
ality is maintained through the issuance of a protective order
or the opportunity for a party to request a protective order.
MTA also asserts that Rule VI(6) should include a definition
of "good cause" for Commission refusal to mediate negotiations
between parties.

RESPONSE: Mediation is a choice made by parties to inter-
connection negotiations. If the likelihood of agreement is
remote, Rule VI(4) provides that the mediator may terminate
the negotiations. Rule VI(5) gives parties the opportunity to
indicate their mediation preferences and is amended to add
that the Commission will try to honor such requests. The Com-
mission does not contemplate imposing fees for mediation by a
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third party mediator. Rule VI(2){(c) allows the parties to
choose a wmediator who is acceptable to them and to share the
costs equally. USWC and MTA have provided no authority for
their argument that the Commission has no authority to require
sharing of mediation costs in this manner. If any of the
other mediation options set forth in Rule VI are chosen, the
Commission has no authority to require payment for mediation.

Rule VI(2) (f) includes language which addresses the con-
cern for confidentiality expressed by MTA without providing
greater detail than necessary. The phrase "confidential to
the extent permitted by law" in Rule VI(2) (f) is designed to
include protective orders and any other protection of privacy
which may be applicable in the mediation process. The Commis-
sion's intent is to permit greater protection than what may be
permitted by a Commission-issued protective order. Protective
orders provide, inter alia, an opportunity for others to chal-
lenge the proprietary claim. The Commission foresees no rea-
son to permit such challenges in a mediation proceeding. No
docket number will be assigned to mediations. Rule VI(2) (f)
remains unchanged.

The Commission declines to define "good cause" for Com-

mission refusal to mediate. It is not possible to foresee
what sort of circumstances would result in a finding of "good
cause." Each case must be decided on its unique facts. Rule

VI is amended as above.

RULE VII.
ISSUES (1) through (2) (c) remain as proposed.
(d)_ the genergl]l negotiation historyr—incituoding—meeting

(e} through (3) remain as proposed. AUTH: Sec. 69-3-
103, MCA; IMP, Secs. 69-3-102 and 69-3-201, MCA

COMMENT: USWC suggests a change in Rule VII(2) (d) to mod-
ify the requirement to provide an exhaustive history of the
negotiations. USWC also states that Rule VII(2) (f) should be
deleted or clarified to state that the test for "relevancy" is
to help the Commission determine whether the negotiated por-
tions of the agreement meet. the relevant statutory test. MTA
asserts that additional intervenors, other than the MCC,
should be expressly prohibited.

RESPONSE: The Commission concurs with USWC's statement
that an exhaustive history of the negotiations is unnecessary
at this phase of the arbitration process. This information
can be requested later in the proceeding if it becomes neces-
sary. The Commission declines to adopt USWC's suggestion to
delete or clarify Rule VII(2){f) as the requirement for rele-
vant nonproprietary information is necessary and sufficiently
clear. This rule does not include any reference to interve-
nors and, therefore, it is also inappropriate to make that
change in Rule VII which deals only with the petition to arbi-
trate open issues. Rule VII(2){d) is amended as above.
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RULE XITI. 38.5.4Q20 OTHER RESPONSIBILITIES OF THE AR-
BITRATOR (1) through (3) (a) remain as proposed.

(b) establish any rates for interconnection, services or
network elements according to the pricing standards in—tRute
KXKTEETY i
8, 1996; and

{(c) remains as proposed.

(4) The arbitrator may decide

i whether any
written statements, pleadings or motions other than the peti-
tion and response shall be required from the parties or may be
presented by them and shall fix the period of time for submis-
sion of such statements, pleadings or motions.

(5) remains as proposed. AUTH: Sec. 69-3-103, MCA; IMP,
Secs. 69-3-102 and 69-3-201, MCA

COMMENT: MTA argues that the words "from whatever source
derived" in the final sentence of Rule XIII(2) should be de-
leted. MTA assumes that the Commission is trying to supple-
ment the administrative record by rule with materials not
properly introduced according to the rules of evidence, which
would raise grave due process concerns, and virtually guaran-
tee appeals and reversals,

USWC objects to the inclusion of Rule XIII(3) (b), which
requires the arbitrator to establish rates according to the

pricing standards in Rule XXXIII. USWC further states that
"this is part of the Commission's effort to implement the
highly prescriptive FCC model." MTA suggests that the refer-

ence to the pricing standards rule in Rule XIII(3) (b) should
be completely eliminated.

USWC states that it does not understand what the Commis-
sion is trying to accomplish in Rule XIIT(4).

RESPONSE: The 1996 Act permits the arbitrator to proceed
in the manner set forth in this rule. Rule XIII(2) is taken
from § 252(b) (4)(B) of the 1996 Act, which states, “If any
party refuses or fails unreasonably to respond on a timely
basis to any reasonable request from the State commission,
then the State commission may proceed on the basis of the best
information available to it from whatever source dexrjived."
(Emphasis supplied.)

Rule XIII(3)(b) is affected by the Court's stay of the
FCC's pricing rules and the Commission is not presently re-
quired to follow them. The Commission agrees that it is ap-
propriate to amend the rule to delete this pricing reference.
The Commission agrees that Rule XIII(4) can be clarified and
amends the rule accordingly. Rule XIII is amended as above.

RULE XIV.
INTERESTED PARTIES (1) remains as proposed.
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arbitration service—tist—participants my —fite—comments—prior
to—the—arbitrationtrearing and—exceptioms—to—tie—arbitration
decistonm— Nonparty-participants may —comment—ontyonr—the—open

—AUTH: Sec. 69-3-
103, MCA; IMP, Secs. 69-3-102 and 69-3-201, MCA.

COMMENT: MTA states that Rule XIV providing for interven-
tion and participation by interested parties should be elimi-
nated entirely because there is no practical or legal reason
to allow intervention by any other parties. Although
Montana's open meetings laws probably would allow observation
of the arbitration procedure by the general public, this right
does not extend to active participation in the arbitration
process and the Commission must ensure that appropriate confi-
dentiality is maintained during the arbitration process for
the protection of trade secrets.

MITS argues that MAPA's provisions for broad public
awareness and involvement, coupled with extensive fact-finding
in a quasi-judicial process, is in direct contrast to Con-
gress's intent that arbitration proceedings are merely exten-
sions of private negotiations between mostly private parties.
If these were fora for extensive fact-finding and broad public
involvement, according to MITS, the Act would not expressly
limit them to the unresolved issues contained in the petition
and response prepared by the parties. In addition, MITS
states that for companies seeking interconnection for the pur-
poses of providing unregulated services such ags data transmis-
sion, there is no more reason to allow non-party involvement
than there would be in the arbitration of a contractual term
between an automobile manufacturer and its steel supplier.

USWC also objects to Rule XIV(2), stating that it is in-
appropriate and that the 30-day period during the approval
review process is sufficient for non-party review.

RESPONSE: Rule XIV is structured to limit active partici-
pation by any person or entity other than the negotiating par-
ties and the Montana Consumer Counsel (MCC). MAPA specifi-
cally allows the Commission the discretion to do this. Sec-
tion 2-4-102(7), MCA, defines "party" and permits the Commis-
sion to define the scope of intervention for limited purposes.
This is what Rule XIV contemplates--intervention only by the
MCC as required by law and gnly to participate to the extent
necessary pursuant to the open issues as identified in the
petition and response by the negotiating parties. Section 69-
2-204, MCA, provides that the MCC's participation must be in
accordance with MAPA. In the case of arbitration proceedings,
the Commission is limiting the active participation by allow-
ing MCC intervention for limited purposes only. In addition,
69-2-202, MCA, permits MCC to appear at the Commission's pub-
lic hearings as a representative of the consuming public on
all matters which in any way affect the consuming public, with
all the rights and powers of any party in interest. The Com-
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mission's rule recognizes that MCC must be allowed to intervene.

The Commission agrees that a broad involvement by the
public is not necessary in arbitration proceedings. Although
the Commission's existing rules at ARM 38.2.240]1 through
38.2.2406 allow fairly broad intervention in Commission pro-
ceedings, intervention or the filing of comments by other per-
sons will not be allowed in arbitration proceedings before the
Commission. The Commission agrees with MITS' comments that
Congress intended to 1limit the involvement of non-parties,
that Commission arbitration is limited to the issues set forth
in the petition and response, and with the statement that par-
ties may elect to have a private arbitration or to continue
negotiations without requesting Commission arbitration. Rule
XIV is amended to strike (2} which would have permitted other
persons to file comments.

RULE XVI.

38.5.4036  CONSOLIDATION OF ARBITRATION PRO-
CEEDINGE (1) The commission may, to the extent practical
consolidate multiple arbitration proceedings for rural tele-

in order to reduce administrative burdens on
telecommunications carriers, other parties and the commission
in carrying out its responsibilities under the 1996 Act. The

ings with gopsent of all the parties, AUTH: Sec. 69-3-103,
MCA; IMP, Secs. 69-3-102 and 69-3-201, MCA

COMMENT: All the LECs comment that consolidation of arbi-
tration proceedings as provided for in Rule XVI is inappropri-
ate and not consistent with the 1996 Act. USWC additionally
comments that consolidation of review proceedings could be
appropriate and would be consistent with the 1996 Act. MTA
comments further that this process has been rejected by the
BRTF and that the Commission should only be allowed to consocl-
idate proceedings if every party to the arbitrations involved
agrees to the consolidation. MITS comments further that con-
solidation is likely to increase administrative burdens and
that consolidation defeats the process of ongoing negotiations
and agreement on unresolved igsues before arbitration. MITS
states that full compromise is unlikely to occur within the
tight time frames of arbitration, so a complex decision will
need to be rendered to address all the common issues as well
as individual issues. In addition, according to MITS, the
likelihood of challenges to the decision in the approval pro-
cess and the likelihood of appeal correspondingly increase.

In contrast, AT&T recognizes the similarity between the
language in Rule XVI and § 252(g) of the 1996 Act, and points
out that the Act contains language omitted by the Commission
rule which states that the Commission may consolidate arbitra-
tion proceedings “"to the extent practical," to reduce adminis-
trative burdens. AT&T recommends including the omitted lan-
guage in Rule XVI.
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RESEONSE: The concerns specifically voiced by MITS cau-
tion against consclidating arbitration proceedings without
considering such things as the similarity of proceedings, the
time within which arbitrations must be completed and other
factors that do not take into account the needs and character-
istics of each separate proceeding. Section 252(g) of the
1996 Act provides, "Where not inconsistent with the require-
ments of the Act, a State commission may, to the extent prac-
tical, consolidate proceedings under §§ 214(e), 251(f), 253,
and [252) in order to reduce administrative burdens on tele-
communications carriers, other parties to the proceedings, and
the State commission in carrying out its responsibilities un-
der the Act." In setting forth the sections of the 1996 Act
that may be consolidated, Congress did not specifically limit
consolidations in § 252 of the 1996 Act 1like it did for
§§ 214(e) and 251(f). Because it limited the latter sections,
if Congress wanted to limit consolidations under § 252, it
would have expressly done so. Congress did not do this and
the Commission interprets this as allowing consolidation in
arbitration proceedings. As a practical matter, however, the
tight schedules for arbitration proceedings commencing at dif-
ferent times will preclude consolidation in many instances.
Conscolidation should not be done if it threatens to delay or
impede the efficient resolution of the underlying disputes.
The Commission must ensure that the procedures used and the
outcomes of arbitration proceedings are not unfair or discrim-
inatory. The Commission will accommodate the concerns for
consolidation by adopting MTA's suggestion that all parties
must consent bhefore the Commission may consolidate multiple
arbitration proceedings. The Commission also agrees with AT&T
that the rule should be consistent with the 1996 Act, and
amends the rule accordingly.

RULE XVII. 38.5.4039 ARBITRATION HEARING (1) remains as
proposed.
£ t2Fire atb:t”’; or-may—timit—the mumber—of-days—permitred
conmplexity —andtmmber—of-—tssues—to—be-resotved——AUTH: Sec.
69-3-103, MCA; IMP, Secs. 69-3-102 and 69-3-201, MCA.

COMMENT: USWC comments on Rule XVII(l1) that closing
briefs should be required in all arbitration proceedings due
to the complexity of the issues that will be presented. MTA
comments that Rule XVII(2) should be amended to permit the
Commission to consult with the parties and obtain their con-
sent prior to limiting the number of days permitted for hear-
ing and the number of witnesses permitted to testify at the
hearing. Both MTA and USWC express concern for the due pro-
cess rights of the parties.

RESPONSE: The Commission disagrees that closing briefs
should be reguired in all cases and declines to amend (1).
While some arbitrations will be extremely complex with numer-
ous issues, others may be fairly simple requiring little or
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nothing in briefing. The Commission will consider the
requests of the parties for briefing. The Commission is mind-
ful of the requirements of due process in all proceedings be-
fore it, and amends the rule to strike (2). The arbitrator
and the parties will make these decisions mutually prior to
the hearing.

RULE XXI. 38,5.4048 ARBITRATOR'S DECJISION (1) and (2)
remain as proposed.

(3) Parties ami~nompartyparticvipants—may file exceptions
to the recommended decision and request oral argument with the
commission no later than 10 days after the arbitrator issues
the recommended decision.

(4) i

apply —state—stamdards—directed—toward—protecting—the—public
interest—The issues presented shall be resolved;—conststent

i i i + to ensure compliance with the re-
quirements of sections 251 and 252(d) of the 1996 Act, appli-
cable FCC regulations, relevant state law and applicable rules
or orders of the commission. AUTH: Sec. 69-3-103, MCA; IMP,
Secs., 69-3-102 and 69-3-201, MCA

COMMENT: Rule XXI provides for the handling of a recom-
mended arbitration decision when the Commigsion does not act
as the arbitrator. MTA comments that the rule should be made
consistent with the *"the requirement that the Commission act
as the ultimate arbitrator." Further, MTA suggests that the
rule be changed to reflect the BRTF recommended legislation
which permits a hearings examiner to arbitrate, to delete the
reference to non-party participants in (3), and to require the
arbitration decision to fall inside the parameters of the par-
ties' positions. USWC also recommends removing the reference
to non-party participants. Both MTA and USWC state that sub-
section (4} is 1inappropriate. MTA contends that (4) takes
great liberty with the language of the 1996 Act in determining
that the Act gives the Commission "broad latitude to apply
state standards directed toward protecting the public inter-
est." MTA is concerned that this might be interpreted to al-
low the arbitration decision to fall outside the positions
taken by the two parties and should specifically require the
decision to fall inside those parameters. USWC statesg that
the rule should be rewritten to reflect that if the Commission
is the arbitrator, only the negotiating parties and MCC will
be parties to the proceeding, and to eliminate the inference
in (4) that the Commission can depart from its role as arbi-
trator in favor of a role as a regulator of rates and service,.
AT&T comments that § 252(c) of the 1996 Act does not contain a
"public interest" standard and this should be deleted to make
the rule consistent with the federal Act.

RESPONSE: The proposed rule is consistent with current
Montana law as to the treatment of a decision by a hearings
examiner. The process MTA argues for in terms of an "ultimate
arbitrator" is provided for in MAPA, which permits the use of
the a hearings examiner and requires the hearings examiner to
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submit a proposed decision for final approval by the Commis-
sion. The provisions of MAPA apply to Commission proceedings
and, therefore, a similar procedure need not be adopted for
Commission arbitration proceedings. MTA's other concerns have
been addressed in other rules. Although the recommendations
of the BRTF are not law at this time and the Commission must
conform its rulemaking to existing law, this rule is consis-
tent with the BRTF's recommended legislation providing for a
hearings examiner to arbitrate and to issue a recommended de-
cision.

USWC does not state what the inference is in (4) that it
believes permits the Commission to depart from its role as
arbitrator in favor of a role as a regulator of rates and ser-
vice. The arbitration decision, as agpecifically stated in
(4), requires compliance with §§ 251 and 252(d) of the 1996
Act, applicable FCC regulations, relevant state law and appli-
cable rules or orders of the Commission. In addition, the
1996 Act limits the Commission's discretion in resolving open
issues. The Commission assumes that USWC refers to the phrase
"consistent with the public interest," to which AT&T has ob-
jected. The 1996 Act, by requiring that the local exchange be
opened to competition, is intended to facilitate competition
in the telecommunications industry in order to benefit not
only the carriers competing, but also the consuming public in
the form of lower rates and the benefits of technological ad-
vances in the industry. An agreement that is negotiated vol-
untarily is subject to scrutiny in the approval process and
the time for approval is longer than for an arbitrated agree-
ment. The logical inference to be taken from the difference
in the approval time permitted is that the public interest
concerns have been looked at during the arbitration process
and, therefore, less time is required for approval of an arbi-
trated agreement. The Montana Legislature also recognized the
importance of this representation by the MCC and consideration
of the public interest by the Commission. The Montana Tele-
communications Act, 69-3-801, MCA, et seq., emphasizes the
importance of the benefits of competition, and also the impor-
tance of keeping basic telecommunications service affordable
and available, The consuming public is represented by the MCC
in proceedings before the Commission. The public interest is
always a factor and the Mentana Constitution requires a con-
sumer representative to represent that interest. Nonetheleass,
the Commission will amend the rule to remove this phrase, as
the reference to relevant state law includes this consider-
ation. In addition, the first sentence of subsection (4) is
not necessary to include in the rule as it is a conclusory
statement not necessary to fulfill the purpose for adopting
the rule. Rule XXI{(3) is amended to be consistent with
changes to Rule XIV, and with Rule XXI(4), is amended as
above .

RULE XXIT. 38.5.4051 . OTHER YUTIES OF NCUMBEN LOCA
EXCHANGE CARRIERS (1) wWithin 10 days after receiving a peti-
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tion for arbitration, the incumbent LEC shall serve—a—copy of
o 14 (£ : { t} £il] . .

to all other telecommunications carriers requesting

interconnection, services or network elements from it and with
whom it has not negotiated a binding agreement.

(2) Upon filing a petition for approval of a negotlated

or arbitrated agreement, the incumbent LEC shall serve—<optes

provide notification of the filing in

writing to all other telecommunications carriers requesting
interconnection, services or network elements from it _pursuant
to section 252 of the 1996 Act.

of—its—contents—onraltl-—persoms—onr—the-commisstors—arbitration
service—tist—- AUTH: Sec. 69-3-103, MCA; IMP, Secs. 69-3-102
and 69-3-201, MCA

COMMENT: USWC, MTA and AT&T commented that the notifica-
tion requirements of Rule XXII are unreasonable. USWC com-
ments that the rule is inappropriate and that there is no rea-
son why the non-petitioning party should serve copies of some-
one else's petition upon a list of entities specified by the
Commission. MTA claims this rule would violate many of the
confidentiality concerns it has expressed, would lead to a
burgeoning of the negotiation process and ultimately doom it.
Again it stresses the private nature of the negotiations be-

tween the two parties. MTA also comments that the rule would
increase the costs associated with the process and should be
deleted. It notes that the arbitration service list could be

very large with many national entities tracking agreements for
purposes of negotiations in other states and this would cause
unnecegsary costs to all carriers. AT&T comments that the last
sentence in subsection (2) is not consistent with the 1996 Act
and should be deleted.

RESPONSE: The notification requirements of this rule are
intended to inform persons that have requested negotiations
with the incumbent LEC of other similar proceedings which
could affect their continuing negotiations. That concern can
be addressed by requiring the incumbent LEC to notify others
with which it is negotiating that similar issues are being
arbitrated. The incumbent LEC is the party most knowledgeable
about the other agreements being negotiated. Requiring the
incumbent LEC to notify other carriers is consistent with the
1996 Act as it will facilitate the entrance of competitive
LECs. The notification does not have to be a copy of the pe-
tition and will reduce costs for the incumbent LEC if simple
notification in the form of a letter is required. A copy of
the letter should also be filed with the Commission. Simi -
larly, the filing of a petition for approval of a negotiated
or arbitrated agreement should require, at most, the same type
of notification.

The concerns expressed about the costs of serving copies
of the agreement or a comprehensive summary of its contents on
all persons on the Commission's arbitration service list pres-
ent reasonable objections. The Commission agrees with the

3-2/10/97 Montana Administrative Register



-339-

commenters that the final sentence of (4) should be deleted
and amends the rule accordingly.

It is appropriate to address the continuing reference by
some commenters to the private nature of the arbitration pro-
ceedings here. The negotiations between the parties begin as
private proceedings. The 1996 Act encourages the wvoluntary
resolution of as many issues as possible. A wholly negotiated
agreement is not subject to the same standards for approval as
an arbitrated agreement. When negotiations fail, either of
the parties may request mediation, which can still result in a
completely negotiated agreement, The parties may ask the Com-
mission to mediate or they may retain a mediator of their
choice. They may continue to mediate after they have
requested the Commission to arbitrate. There is a specific
time period within which the parties may request Commission
arbitration. The parties may hire a private arbitrator if
they desire and any agreement resulting will be approved as if
it is a negotiated agreement.

However, if any party to the negotiation petitions the
Commission to arbitrate, their agreement is not wmerely a pri-
vate agreement between two parties. The standards for Commis-
sion arbitration apply and under Montana law the MCC may in-
tervene in the arbitration to represent the consumer interest.
Even an agreement that is completely negotiated by the parties
is not comparable to a private arbitration agreement. It must
conform to the 1996 Act and must be approved by the Commission
as required by the Federal Act and state law. Public utili-
ties have characteristics that put them in a category separate
from other privately-owned businesses. They receive special
treatment under both State and Federal laws which require them
to perform certain functions not imposed on non-regulated
businesses. For example, states have granted them the ability
to use public rights of way through the power of eminent do-
main.

Public utilities have not been subject to the same risk
factors as purely private businesses. They have been allowed
to recoup their investment in plant and equipment through the
rates they charge subscribers. Under rate-of-return regula-
tion, they have been guaranteed the opportunity to earn a re-
turn on their inveatment--also through the rates they charge
subscribers. Utilities perform functions that are critical to
gocietal functions. In short, their operations are very dif-
ferent from unregulated private businesses. For these stated
reasons, among others, public utilities' agreements cannot be
treated like purely private agreements between unregulated
private businesses. The Commission amends Rule XXII as indi-
cated above.

RULE XXIV. 38.95.4054 AEERQMAL_QE_NESQTIAIED_AND_ARBI;

H +EXISTIN MENT (1} An intercon-

nectlon agreement Shall be submltced to the comm1551on for
approval under section 252 (e) of the 1596 Act

after the issuance of the final arbitration order by the com-
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causer The nine month time line for arbitration under section
252(b) (4) (C) and ARM 38.5.4020 is not applicable to the ap-
proval process.

(2) Petitions for approval of agreements and all rele-
vant accompanying documents shall be f4led with the commission
in the manner provided for in ARM 38.5.4012. A—copy—of—the

petitiomr-and—accompanying—documents—shatt—be—served—omr—tie
L : . i :

COMIIE S TOT s_t;ie:g “9’53i1=“5 "1*‘?9 Fist—mo :ﬂF!! tiam thf
ey —tive petItion—Is fited AlQng—ElLhﬁjJELJEﬂJLJSHL—iQij‘L
QIQXQL—QI—JHF—aZhl;Iaiﬁd_ﬁg;ﬂﬁm;uL*—il“Lﬁnaxﬁlﬂarﬂhﬂllh-ﬁllg—ﬁ
%IQQQ?mlJEu4g3f9ﬁ~;hﬁmﬁnnl1QﬁL4Qn—3nd“QD?QIL%nlﬁx—&Qfggmmﬁnﬁ
mailing list. Any party to the agreement may submit a peti-
tion for approval. Unless filed jointly by all parties, the
petition for approval and any accompanying materials should be
served on the other signatories by delivery on the day of fil-
ing. Any filing not containing the required materials will be
rejected and must be refiled when complete. The statutory
time lines shall be deemed not to begin until the petition for
approval has been properly filed.

(3} through (4) (b) remain as proposed.

(c} agreements containing both arbitrated and negotiated
terms must be approved within 98 30 days after filing the exe-
cuted agreement.

(5) remains the same.

(a) Upon the filing by one or more parties of an agree-
ment adopted under the arbitration process, the parties in-
volved in the arbitration amt—=any other—interested-persoms may
file written comments supporting or opposing the proposed
agreement within 10 days. Responses to the comments may be
filed within five days following the filing of the comments.

(i) and (ii) remain the same.

* (b) Upon the filing of an agreement resulting from vol-
untary negotlatlons, lncludlng medlatlon, of-a—conbimation—of
interested persons may
file written comments supporting or opp051ng the proposed in-
terconnection agreement within 21 days
commission Responses to the comments may be filed within 10
days following the filing of comments.

(i) The commission will review agreements resulting from
voluntary negotlatlons

and will approve or reject an agreement
by issuing an order with written findings as to any deficien-
cies within 90 days after filing of the agreement. If the
commisgion has not issued such order within 90 days, the
agreement shall be deemed approved on the 91st day.

(ii) The commission may reject the agreement if it finds
that the agreement or any portion of the agreement, discrimi-
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nates against a telecommunications carrier not a party to the
agreement; or if it finds the implementation of the agreement
or portion is not consistent with the public interest, conve-

nience, and necessity. Fhre—commisstomrwitt—onty-apply this
S . .

s an?e; "?5" rEvIewInyg n;g:;xetcdipcr?;:ns Ff arm—agresment

(6) The commission may review requests for approval and

comments submitted pursuant to those requests at a public
meeting and may schedule oral arguments to be presented at a

public meeting. The commission does not interpret the ap-
proval process required by the 1996 Act as requiring am con-
tested case type hearing. However, if reasonable or neces-

sary, the commission may hold a hearing under the contested
case procedures outlined in the Montana Administrative Proce-
dure Act.

{(7) remains as proposed.

(8) The commission may approve a negotiated interconnec-
tion agreement even if the terms of the agreement do not com-
ply with the requirements of this subchapter_ag long as the

(9) and {(10) remain as proposed.

it spall 1 i1ab) l "
] PR ste ith blic ]

1996 Act, AUTH: Sec. 69-3-103, MCA; IMP, Secs. 69-3-102 and
6€9-3-201, MCA
COMMENT: Several subsections of Rule XXIV are objected to
by various commenters. AT&T, USWC and MTA all guestion the
interpretation of the Act in Rule XXIV{5) (b) relating to time
limits for approval of combination arbitrated and negotiated
agreements. The rule proposes to treat such agreements in
such a way that arbitrated sections must be approved within 30
days and negotiated sections will be approved in 90 days, the
same as an entirely negotiated agreement. MTA further con-
tends that the approval process must be completed within the
nine-month period prescribed for negotiation and arbitration
under the Federal Act. With the exception of subsection (10)
which was addressed in comment and response on Rule XXIII,
USWC commented that the proposed rule seems to fairly capture
the requirements of the Act.
: The interpretation of the 1996 Act included in
Rule XXIV is being used in a few states which have already
adopted rules for arbitration pursuant to the 1996 Act. It
seems patently unfair to permit only 30 days for review of an
agreement when many or most of the terms and conditions are
negotiated and only a few are arbitrated. A party filing a
petition for arbitration is thus able to determine that its
agreement will have to be expedited to fit within the 30-day
period because an agreement not approved during that time is
deemed approved on the 31st day. This limits the time for
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input from interested persons during the approval process,
whereas a 90-day period would be more consistent with the ap-
proval of the negotiated terms and conditions as the Commis-
sion does not address these terms in the arbitration process.

The 1996 Act is not clear on this point, and although the
proposed rule arguably is consistent with the Act, the Commis-
sion will amend Rule XXIV as suggested by AT&T, USWC and MTA
to provide that arbitrated agreements must be approved within
30 days. Rule XXIV is amended to reflect this change.

The Commission believes that the Act is clear, however,
in that the approval process is not a part of the nine-month
period and declines to amend Rule XXIV(1l) as suggested by MTA.

COMMENT: AT&T objects to the requirement in Rule XXIV(2)
that a copy of the petition for approval and all accompanying
documents be served on the Commission's telecommunications
mailing list,

RESPONSE: The time period for approval of agreements is
extremely brief and the time for interested persons to respond
is severely restricted for agreements which are arbitrated by
the Commission. However, an interested party has the opportu-
nity to observe the proceedings in an arbitration and should
not be prejudiced by not receiving this information at the
time it is filed with the Commission. Negotiated agreements
allow more time for interested parties to react and the Com-
missions's existing notice procedures should be sufficient.
In order to allow adequate time for commenting during the ap-
proval process, notice must be given to persons on the tele-
communications mailing list as early as possible., The Commis-
sion amends Rule XXIV(2) to remove the notification require-
ment and to require that the parties submit a proposed notice
of the application and opportunity to comment to enable the
Commission to provide notice as early as possible.

COMMENT: MTA comments that Rule XXIV(5) should be amended
to exclude reference to "other interested persons" because
they have no standing to file comments regarding a negotiated
or arbitrated agreement.,

: The Commission agrees that the reference should
be deleted to conform to the amendment to Rule XIV.

COMMENT: MTA comments that Rule XXIV(7) is not permitted
because once the arbitration agreement is approved or disap-
proved, the Commission would lose jurisdiction to act on it.
This section permits parties to an agreement that has been
rejected to petition for reconsideration or resubmit the
agreement for approval if the parties have remedied the defi-
ciencies found by the Commission in its order. MTA further
states that such post-decision relief is not provided for in
the 19%6 Act.

RESPONSE: MTA is correct in stating that this is not pro-

vided for in the Federal Act. The Act is gilent on this
point. However, § 252(e)(3) of the 1996 Act preserves the
authority of the Commission by providing that "notwithstanding
[the grounds for rejection in paragraph (2)], but subject to

gection 253, nothing in (§ 252] shall prohibit a State commis-
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sion from establishing or enforcing other requirements of
State law in its review of an agreement, including requiring
compliance with intrastate telecommunications service qualify
standards or requirements." The Commission believes subsec-
tion (7) is not inconsistent with the Federal Act and declines
to amend this subsection.

LOMMENT: AT&T comments that Rule XXIV(6) should be
amended to exclude the last sentence which provides that the
Commission will hold a hearing using the MAPA contested case
procedures if a hearing is reasonable or necessary.

RESPONSE: As explained in subsection (6), the Commission
does not interpret the approval process to require a contested
case type hearing. However, if a hearing is required, MAPA
applies. Because the approval proceeding is not a rulemaking,
it must be conducted with the contested case procedures, which
may be informal if the parties agree. See 2-4-603, MCA.

COMMENT: AT&T comments that Rule XXIV(8) should be clari-
fied to require compliance with § 252 of the 1996 Act. The
Administrative Code Committee staff also questioned this pro-
vision,

: The Commission amends the proposed subsection
(8) to include this clarification.

RULE XXV. 38,5.4055 APPROVED AGREEMENTS (1) The com-
mission retains continuing jurisdiction and will maintain reg-
ulatory oversight of the approved interconnection agreements

. AUTH : Sec. 69-3-103, MCA;
IMP, Secs. 69-3-102 and 69-3-201, MCA

COMMENT: MITS, MTA and USWC all object to Rule XXV which
provides that the Commission retains continuing jurisdiction
and will maintain regulatory oversight of the approved inter-
connection agreements. USWC comments that the appropriateness
of this rule depends upon how the concepts of "continuing ju-
risdiction" and "regulatory oversight" are applied, and if
applied to mean that the Commission can change the terms of an
interconnection agreement, it is inappropriate. MITS comments
that the Commission lacks judicial power and cannot use this
rule to prevent any party subject to Commission jurisdiction
from seeking judicial review of any Commission order.

RESPONSE: The Commission intends to do no more than is
permitted by law and modifies Rule XXV as above.

RULE XXVII. 3 a1 -
WORK ELEMENTS (1) remains as proposed.

(2) At a minimum LECs$ shall unbundle the local 1loop,
network interface dJevice, switching, transport, databases and
signaling systems. Unbundling of networks shall include ac-
cess to necessary customer databases, such as, but not limited
to, 9-1-1 databases, billing name and address, directory as-
sistance, local exchange routing guide, line information data-
base and 800 datdbases Unbundllng shall also include opera-
tor services, as and signaling system func-
tionalities. Tf a LEC receives a bona fide request for the
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purchase of a network element, the LEC receiving the request
for unbundling shall have the burden of proving that the pro-
vision of the network element is not technically feasible.

(3) The commission may

T decline to
unbundle a network element if it determines the network ele-
ment. is proprietary and the proposed telecommunication service
can be provided through the use of other, nonproprietary
unbundled network elements.

(4) remains as proposed

(5) Once an unbundled network element has been made
available to an interconnecting carrier, on a contractual ba-
sis, the providing carrier shall make that unbundled network
element available for purchase for all similar requests Lo the

(6) remains as proposed. AUTH: Sec. 69-3-103, MCA;
IMP, Secs. 69-3-102 and 69-3-201, MCA

COMMENT: AT&T comments that Rule XXVII(2) and (4) are
incongistent with the 1996 Act becauge they require new en-
trants to unbundle their networks, a requirement not found in
the Act. AT&T also states that (2) needs to include an ex-
panded list of network elements that an incumbent LEC must
unbundle if it is to mirror the elements identified by the

FCC. AT&T proposes modifying (3) to remove any ambiguity
that the first sentence creates.

MTA objects to certain provisiona in (1), (2), (4} and
(5). MTA argues that LECs should not be required to unbundle

any network element until a bona fide request for interconnec-
tion has been received; competitors "should not have direct
access to customer databases until systems are in place that
can assure the confidentiality of customer information and the
integrity of the databases is not jeopardized;" the Commission
should require requesting parties to prove that the request is
technically feasible and to pay for security systems that ade-
quately protect the databases; and the rule should specifi-
cally authorize LECs to negotiate rates that reflect the costs
of implementation and special work. MTA also objects to the
requirement that unbundled elements be generally available
once they are provided to any carrier, stating that the re-
quirement should only apply to the extent that technical com-
patibility exists between the LEC and the interconnecting car-
rier. USWC and MTA both comment that the rule fails to recog-
nize locational technical feasibility.

RESPONSE: The Commission agrees with USWC and MTA regard-
ing the need to clarify that an unbundled element must be made
available only to the extent that it is technically feasible
at the location requested. The Commission also agrees with
AT&T's suggestion for modifying (3) and with the proposal that
(2) be expanded to included the list of network elements that
an incumbent LEC must unbundle to more closely mirror the ele-
ments identified by the FCC.
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The Commission disagrees with AT&T's comments on (2) and
(4) which require all LECs to provide unbundling of their net-
work elements. For true competition to exist, once facilities
based competitive LECs operate in Montana, all LECs must
unbundle network elements. If only the incumbent LECs are
required to unbundle their systems, there will be a substan-
tial loss of economic and/or operational efficiency, If
telecommunication carriers wanting to provide local exchange
service are limited to obtaining elements from the incumbent
LEC and the incumbent LEC is foreclosed from obtaining ele-
ments from its competitors, subscribers are not well served as
they may not benefit from technological improvements employed
by the new LEC because it is not obligated to provide its net-
work elements to other telecommunication carriers.

RULE XXVITII. 38,5.4068 EXEMPTIONS, SUSPENSIONS AND MOD-

clapter: ) ]
t2r The requi?ements‘tﬁ——chrs—subchaptcr incumbent

shall not apply to a rural LEC until:
(a} the rural LEC has received a bona fide request for
interconnection, services or network elements: and

(b) the.commission determtngs—thatjsuch—rtguesb"iS\not

. ; : reh i ] - i d . .
(2) The paxty meking a bopa fide request of a rural LEC
o . — > -
i9Lm1n;ﬁx;QDD3%L;?n*—éEIXLLQQL—QLingiﬂgnkfﬁlﬁmﬁnﬁﬁ—ﬁ%ﬂl;fﬁgbﬁ
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efficient—competitive—enmtry- AUTH: Sec. 69-3-103, MCA; IME,
Secs. 69-3-102 and 69-3-201, MCA
COMMENT: MTA, MITS, and AT&T all comment that proposed
Rule XXVIII is inconsistent with the standards in the 1996 Act
and should be changed accordingly. MTA believes that the ex-
emptions in the Act should apply rather than the Commission's
determination as proposed in (1). MTA comments that (2) ap-
pears to exempt all rural LECs from all of the interconnection
rules, and that the standards for removing exemptions vary
between (2) and (4). Both MTA and MITS comment that the pro-
visions in the 1996 Act that allow small LECs to petition for
suspensions or modifications of the requirements of § 251(b)
of the 1996 Act are absent from Rule XXVIT, Finally, MITS
comments that (4) contravenes Congress's intent by requiring
exempted LECs to take affirmative action to maintain their
exemptions.
¢ The Commission agrees with commenters that the
rules should more closely mirror the exemption, suspension and
modification provisions contained in § 251(f) of the 1996 Act,
Although the "burden of proof" language is deleted from
Rule XXVII, in most cases the rural LEC may be the only entity
that knows whether or not interconnection is unduly economi-
cally burdensome or technically infeasible. The Commission
will likely need to look to the LECs for such evidence when
making its determinations on continuing rural LEC's exemptions
from the requirements of § 251(b) or suspending or modifying
the requirements in § 251 (b) or () for rural LECs.

RULE XXX. 38.5,407)] TELEPHONE NUMBER PORTABILITY

(1) remains as proposed.

(2) A facilities-based LEC not offering permanent number
portability shall provide interim number portability. Interim
number portability shall be provided using remote call for-
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warding, direct inward dialing or any other comparable and
technically feasible method.

——ta} Prices for interim number portability using remote
call forwarding or direct inward dialing shall be set at a
level that recognizes the relative inferior quality of the
service

recover—service order—charges; —instatiatiom—ard—simitar—up—
. ? A ) :
front F;Tc"scs asToCTatet—with the provisiomr of—interimnumber

(3) Pursuant to FCC regulations, beginning January 1,
1999, all facilities-based LECs that copntrol the provigion Qf
aumbers shall provide permanent number portability within six
months after receiving a specific request by another telecom-
munications carvier. AUTH : Sec. 69-3-103, MCA; IMP, Secs.
69-3-102 and 69-3-201, MCA

COMMENT: USWC and MTA object to Rule XXX on number porta-
bility because LECs are entitled to recover their costs of
providing it under the 1996 Act and the rule as proposed does
not recognize that if non-recurring costs are not charged to
the new entrant then the general body of ratepayers will have
to absorb the costs. MTA also suggests that the rule should
clarify that any LEC that controls the provision of numbers
has the responsibility to provide number portability. ATET
believes the rule is too restrictive and should be amended to
substitute "rate center" for NXX code in (1).

RESPONSE: The Commission agrees with MTA and USWC that
the proposed rule regarding non-recurring expenses should be
withdrawn. Appropriate pricing and equity require that the
entity creating the expense should bear the cost. Subsection
{3) is also amended to clarify the responsibility to provide
permanent number portability. The Commission does not agree
with AT&T's suggestion that number portability should be
within the rate center. Number portability should require no
more than is presently supplied to incumbent LEC customers who
move to a location in the same rate center but would not be
served by the same wire center. Rule XXX is amended as above.

RULE LVI. 38.5.4074 MINJMUM SERVICE STANDARDS (1) All
regulated LECs shall comply with this commission's Telecommu-
nication Service Standards, ARM 38.5.3301 through 38.5.3371,
as these currently exist and as may be modified by this com-
mission. AUTH: Sec. 69-3-103, MCA; IMP, Secs. 69-3-102 and
69-3-201, MCA

COMMENT: Rules LVI and LVII generated strong comments
raising the parties' concern that the Commission is attempting
to regulate cooperatives, MTA comments that the Commission
already has a rule similar to Rule LVI at ARM 38.5.3301
through 38.5.3371 and this rule is unnecessary. MTA also
states that Rule LVII unnecessarily mimics the requirements of
the 1996 Act. MITS states that its members see these two
rules as an attempt to regulate the cooperatives along with
other requlated companies. MITS further states that the rules
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should be deleted and stresses that the cooperatives are ex-
empt from regulation by this Commission and the reasons for
that exemption obviate the need to apply service standards to
them. USWC states that Rules LVI and LVII on service stan-
dards seem appropriate, noting that the application of the
service quality rules has been waived pursuant to a settlement
agreement in a Montana district court action filed by the Com-
mission.

RESPONSE: The Commigsion is surprised at the reaction
these rules precipitated and strongly emphasizes that the pur-
pose of proposing the two rules on service standards was to
clarify that new LECs are subject to the Commission's minimum
service standards and to encourage the incorporation of ser-
vice standards in interconnection agreements. The Com-
mission's service standards only apply to regulated public
utilities as defined by Montana law and do not apply to unreg-
ulated entities such as cooperatives. The Commission amends
Rule LVI to clarify this point.

RULE LVIII. 38.5.4085 SEVERABILITY (1) If any rule in
this subchapter is held invalid or any part of any rule in
this pubchapter is held invalid, the remainder or its applica-
tion to other situations or person(s), shall not be affected.
AUTH : Sec. 69-3-103, MCA; IMP, Secs. 69-3-102 and 69-3-201,
MCA

¢t The Administrative Code Committee staff com-
mented that the Rule LVIII(3) should be amended to insert a
missing word.

RESPONSE: The Commission agrees and amends the rule as
above.

4. The Department has withdrawn the following rules:

RULE III. COMMISSION NOTIFICATION

COMMENT : Rule III describes a process for Commigsion
notification when a LEC receives a request for negotiations.
MTA comments that any notification process should be confiden-
tial and that a new competitor or an incumbent should not be
required to advertise its business plans, which can easily be
classified as trade secrets, to the rest of the industry.
USWC comments that the rule is unnecessary because the Commis-
sion is not called upon to act until one of the negotiating
parties requests mediation or arbitration. USWC further
states that the Commission has no reasonable basis for requir-
ing the parties to notify it of negotiations or to provide a

status report on those negotiations. USWC also states that
the negotiation process would be harmed if the status of the
parties' negotiations is injected into the public domain. At

a minimum, USWC suggests that (1) should be deleted so that
only one notification is required, with the burden to notify
the Commission placed on the party requesting negotiation.
RESPONSE: The Commission has a small staff with which to
accomplish a heavy workload, much of which is generated by the
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1996 Act. Rule III was proposed so that the Commigsion would
have information to assist in planning and managing its work
load. Prior notification has not been a problem with the pe-
titions the Commission has received so far. Therefore, the
Commission will defer to the concerns expressed by the
commenters and withdraw Rule III. Although the Commission
will not require notification, it encourages negotiating par-
ties to voluntarily provide any information about their nego-
tiations which may help the Commission administratively.

RULE IV. DUTY TO NEGOTIATE

COMMENT: The duty to negotiate included in Rule IV gener-
ated numerous comments. USWC commented that this duty arises
under federal statute, and does not need to be restated in the
Commission's rules. USWC further states that it is inappro-
priate for the Commission to attempt to legislate evidentiary
presumptions by administrative rule as this power is vested
exclusively in the Montana Legislature. USWC also asserts
that the Commission has no power to adjudicate claims of bad
faith negotiations and impose sanctions.

MTA comments that Rule 1IV(l) improperly raises a presump-
tion of bad faith upon refusal to provide cost or other rele-
vant information when requested by another party without pro-
viding for review for reasonableness for purposes of maintain-
ing confidentiality; Rule 1IV{(l)(d) refers to certification
which is non-existent in Montana and which should be removed;
Rule IV(3) proposes to vest in the Commission the authority to
impose sanctions which the Commission is not authorized to do;
and Rule 1IV(5) invokes the Commission's existing complaint
procedures for allegationa of failure to negotiate in good
faith, yet the Commission has no jurisdiction over telephone
cooperatives,

AT&T also commented about the Rule IV(l) presumption of
bad faith for refusal to provide cost and other relevant in-
formation, stating that it goes beyond the duties imposed by
the FCC Order in imposing these duties on the new entrant.

RESPONSE: The Commission has accommodated a number of the
concerns expressed in comments to other rules by withdrawing
rules rather than restating federal law. The negotiating par-
ties have the duties included in the proposed rule imposed on
them by FCC rules that are not subject to the 8th Circuit
stay. Therefore, it is unnecessary to restate them here and
the Commission withdraws Rule IV in its entirety.

RULE XVIII. BURDEN OF PROOF IN ARBITRATION PROCEEDINGS

COMMENT: Rule XVIII imposes the burden of proof on incum-
bent LECs with respect to all issues, presuming that the crit-
ical information relevant to costs and other issues will be
within their control and possibly known only to them. TRA and
AT&T had no specific comment on this and support the inclu-
sion. USWC comments that the rule is wholly inappropriate and
that the Commission does not have the power to arbitrarily
assign the burden of proof in an arbitration proceeding to one
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party. Further, it claims that this rule gives the Commission
the power to predetermine that the incumbent LEC will always
lose in arbitration proceedings if there is a conflict in the
evidence presented. MITS comments that this rule assumes that
the incumbent LEC will have every conceivable piece of criti-
cal information on every conceivable issue in any arbitration.
MITS also cites an Alaska case to assert that the party seek-
ing the change in the status quo has the burden of proof, and
in most cases, according to MITS, this would be the party
seeking interconnection. MTA comments that although it may
make sense to place the initial burden on the party that holds
the information, a blanket rule raises serious concerns that
the burden of proof would be left to one party for all reasons
and purposes. MTA contends that the Commission cannot alter
the law by administrative rules and that imposing the burden
on the incumbent LEC would violate due process rights.

RESPONSE: In many cases, it may be appropriate to impose
the burden of proof on the incumbent LEC. The incumbent will
often possess information which is critical to the decision
and to which the interconnecting carrier has no access. Some
states have imposed the burden of proof in all cases on the
incumbent LEC. Although the Commission does not agree that
the burden should be placed on the party seeking interconnec-
tion as argued by MITS, there is merit in MITS' suggestion
that the rule as proposed could be unfair. The Commission
believes that the issue of placing the burden of proof on a
particular party is too complex to be addressed without a
great deal of further consideration and should be addressed
with regard to the particular circumstances of each case.
Rule XVIII is withdrawn in its entirety.

RULE XX. STAFE INVOLVEMENT

i MTA and USWC both object to Rule XX. They con-
tend that staff is not a party to the arbitration and should
not be developing the record through questioning the witnesses
or issuing discovery. USWC states that the if the staff is to
fulfill its role as the "helpmate" for the Commission in the
approval process, it must steer well clear of even the slight-
est hint of an advocacy position.

RESPONSE: The role of Commission staff has been
thoroughly discussed in the Commission's response to comments
on Rule II{2). The Commission withdraws this rule as it is
not necessary.

RULE XXIII. PREEXISTING AGREEMENTS

COMMENT: Rule XXIII requires the filing of all preexist-
ing interconnection agreements between an incumbent LEC and a
telecommunications carrier for Commission approval. USWC,
MITS and MTA all comment that this rule should be deleted.
USWC claims it is contrary to the Act, an argument also made
with the FCC. MITS and MTA also reiterate arguments that
failed at the federal level. MTA further comments that this
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proposed rule and Rule XXIV(10) both pertain to approval of
pre-existing agreements.

RESPONSE: Despite the arguments wmade by the parties in
response to this proposed rule, the Commission must follow
federal law on this matter. Rule XXITI repeats the require-
ments from the FCC Order. The Commission does not agree com-
pletely with MTA's assessment that requirements to file pre-
exlisting agreements never come into play unless arbitration is
requested or until a fully negotiated agreement is filed for
approval, but does agree that all pre-existing interconnection
agreements need not be filed for Commission approval at this
time. The Commission does not intend to require the filing of
all preexisting agreements unless it becomes reasonable and

necessary to do so. Unless mandated by Federal law, the Com-
mission will not require the filing of all preexisting agree-
ments. The Commission withdraws this rule and amends Rule

XXIV(10) to include the provisions of (2) and (3) of Rule
XXIII.

RULE LVII. e o}
COMMENT: (See comment and response to Rule LVI.)

RULE XXVI. INTERCONNECTION
RULE XXIX. METHODS OF OBTAINING INTERCONNECTION AND AC-

RULE XXXI.  STANDARDS FOR PHYSICAL COLLOCATION AND VIR-
RULE XXXII. o C hd

RULE XXXIII. GENERAL PRICING STANDARD

RULE XXXIV. PRICING METHODOLOGY

RULE XXXV. GENERAL RATE STRUCTURE STANDARD

RULE XXXvI. RATE STRUCTURE STANDARDS FOR..SPECIFIC ELE-

RULE XXXVII. FORWARD-LOOKING COST PER UNIT

RULE XXXVIII. PRQXIES FQR FORWARD-LOQKING COST

RULE XXXIX. APPLICATION QF ACCESS CHARGES

RULE XL. RESALE OBLIGATION OF ALL LOCAL EXCHANGE CARRI-

RULE XLI.  ADDITIONAL RESALE OBLIGATIQNS OF INCUMBENT

RULE XLII. RESALE RESTRICTION

RULE XLIIT. WHOLESALE PRICING STANDARD

RULE XLIV. INTERIM WHOLESALE RATES

RULE XLV. WITHDRAWAL OF SERVICES

RULE XLVI. ASSESSMENT OF INTRASTATE ACCESS CHARGES ON

RULE XLVII. RECIPROCAL COMPENSATION FOR TRANSPORT. AND

o

RULE XLVIII. RECIPROCAL COMPENSATIQN ORLIGATION OF LOCAL
RULE XLIX. . RS X
TRANSPORT AND TERMINATION
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RULE L. DEFAULT PROXIES FOR INCUMBENT LOCAL EXCHANGE
;

RULE LI. RATE STRUCTURE FOR TRANSPORT AND TERMINATION
RULE LII. SYMMETRICAL RECIPRQCAL COMPENSATION
RULE LIIT. BILL-AND-KEEP ARRANGEMENTS FOR RECIPROCAL

RULE LIV. INTERIM TRANSPORT AND TERMINATION PRICING
RULE LV. RENEGOTIATION OF EXLSTING NON-RECIPROCAL AR-
RANGEMENTS

Comments on interconnection {(Rules XXVI, XXIX and XXXI) and
pricing rules (XXXII through LV}):

COMMENT: USWC comments that the duty to interconnect in
accordance with the Act is imposed on carriers by federal law,
not the Commission's administrative rules, and the Commission
does not have the authority to impose such rules on many of
the carriers affected by the 1996 Act. In many of its comments
regarding specific rules, MTA argues that the proposed rules
inappropriately place a burden of proof on the incumbent LEC.
MTA generally believes any burden of proof should be on the
carrier requesting the interconnection. MITS echos this con-
cern stating that the rules inappropriately place the burden
of proof on every issue on the small incumbent LECs. MTA also
comments that there is no reason for the Commission's rules to
mimic the Federal Act. MITS comments that the proposed rules
seem to be ‘“"designed to harm MITS' regulated members,"
although significant reconsideration of them would be a step
in the right direction toward restoring its membersg' trust and
confidence in the Commission.

RESPONSE: In light of the comments, and with the uncer-
tainty surrounding the appeals of the FCC's interconnection
rules, the Commission chooses to withdraw the proposed inter-
connection rules in their entirety. Rule XXVI, as originally
proposed, is nearly identical to one of the FCC's rules which
carriers are obligated to follow (47 C.F.R. § 51.305). The
Commission withdraws Rule XXVI and Rule XXIX relating to in-
terconnection. Similarly, the FCC's rules on collocation are
not stayed and because physical and virtual collocation are
extremely technical issues that the Commission must confront
during arbitration proceedings, Rule XXXI is withdrawn also.

COMMENT: Rules XXXII through LV are all related to pric-
ing. MTA, MITS and USWC all object to inclusion of pricing
rules. Both MITS and MTA argue further that the pricing rules
will harm negotiations. MTA, MITS and USWC all provided nu-
merous specific objections to these rules and suggested revi-
sions if the Commission chooses to adopt the pricing rules.
The Administrative Code Committee staff commented that Rule
XLVII(5) should be amended to c¢larify the meaning.

RESPONSE: The Commission generally concurs with the eco-
nomic theory of forward-looking costs. However, the FCC's
rules are too restrictive and may not allow states like Mon-
tana to establish rates that are tailored to local market con-
ditions, The Commission has embraced economic costing for
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many years, and routinely uses marginal cost of service stud-

ies to guide pricing decisions. The Commission believes its
costing and pricing practices are generally consistent with
the standards in the 1996 Act. The Commission will adhere to

those standards when establishing rates during arbitrations.
The Commission also agrees with both MTA and MITS that these
pricing proxies may taint the negotiation process. The Com-
migsion believes these detailed rules are not necessary and
withdraws the rules identified above that are related to pric-
ing and which are affected by the 8th Circuit's stay based on
jurisdictional grounds.

DAVE FISHER, CHATRMAN

CERTIFIED TO THE SECRETARY OF STATE JANUARY 27, 1997.
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rules, amendment or repeal of existing rules
filed with the Secretary of State, except rules proposed by the
Department of Revenue. Proposals of the Department of Revenue
are reviewed by the Ravenue Oversight Committee.

The Administrative Code Committee has the authority to make
recommendations to an agency regarding the adoption, amendment,
or repeal of a rule or to request that the agency prepare a
statement of the estimated economic impact of a proposal. 1In
addition, the Committee may poll the members of the Legislature
to determine if a proposed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amend
a rule, or a Joint Resolution recommending that an agency adopt
or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposed ruleg. The address

is Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

Use of the A

Known
Subject
Matter

Statute
Number and
Department

Montana Administrative Reylster

MONTANA ADMINISTRATIVE REGISTER

Adminigtrative Rules of Montana (ARM) is a
looseleaf compilation by department of all rules
of state departments and attached boards
presently in effect, except ruleg adopted up to
three months previously.

Montana Adminigtrative Register (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by agencies,
notices of rules adopted by agencies, and
interpretations of statutes and rules by the
attorney general (Attorney General’s Opinions)
and agencies (Declaratory Rulings) issued since
publication of the preceding register.

inigtrative Rules of Montana (ARM

1. Consult ARM topical index.
Update the rule by checking the accumulative
table and the table of contents in the last
Montana Administrative Register issued.

2. Go to cross reference table at end of each

title which lists MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which have
been designated by the Montana Administrative Procedure Act for
inclusion in the ARM. The ARM is updated through September
30, 1996. This table includes those rules adopted during the
period October 1, 1996 through December 31, 1996 and any
proposed rule action that was pending during the past 6-month
period. (A notice of adoption must be published within 6 months
of the published notice of the proposed rule.) This table does
not, however, include the contents of this issue of the Montana
Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through September 30, 1996,
this table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter of
the rule and the page number at which the action is published in
the 1995 and 1996 Montana Administrative Registers.

To aid the user, the Accumulative Table includes rulemaking
actions of such entities as boards and commissions listed
separately under their appropriate title number. These will
fall alphabetically after department rulemaking actions..
Accumulative Table entries will be listed with the department
name under which they were proposed, e.g., Department of Health
and Environmental Sciences as opposed to Department of
Environmental Quality.

GENERAL PROVISIONS, Title 1
1.2.419 Filing, Compiling, Printer Pickup and Publication of
the Montana Administrative Register, p. 2574, 3154
re T 2
2.4.136 State Accounting - Reimbursement for Receiptable
Lodging, p. 3095, 191
2.5.401 and other rules - State Purchasing, p. 3097, 193

2.21.1201 and other rules - Personnel Policy, p. 945, 1635

{State Compensation Insurance Fund)
2.55.321 and other rules - Premium Rates, p. 2627, 194

2.55.408 Retrospective Rating Plans, p. 1770, 2278
I Ul [e]
4.5.102 and other rules - Projects, Procedures and Updates

and Repeal of Requirements to the Noxious Weed Trust
Fund, p. 2473
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4.9.101

4.13.1001
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and other rules - Wheat and Barley Committee Rules,
p. 1343, 1826

and other rule - Grain Fee Schedule of Lab Hours,
Travel Time and Fees, p. 2343, 2842

STATE AUDITOR, Title 6

I

I-X1V
6.2.103
6.6.1101

6.6.2001
6.6.2007

6.6.4102

Securities Regulation on the Internet, p. 1346, 1828
Medicare Select Policies and Certificates, p. 9,
907, 1645

and other rules - Procedural Rules of the State
Auditor’'s Office, p. 1227, 1636

and other rules - Credit Life - Disability
Insurance, p. 955, 1646, 2157

and other rules - Unfair Trade Practices on

Cancellations, Non-renewals, or Premium Increases of
Casualty or Property Insurance, p. 2720, 414, 2158
and other rules - Unfair Trade Practices on
Cancellations, Non-renewals, or Premium Increases of
Casualty or Property Insurance, p. 869, 1370, 2159
and other rules - Fee Schedules - Continuing
Education Program for Insurance Producers and
Consultanta, p. 963, 1661

(Clasgification Review Committee)

6.6.8301 Updating References to the NCCI Basic Manual for
Workers Compensation and Employers Liability
Insurance, 1996 ed., p. 2349, 2843

6.6.8301 Updating References to the NCCI Basic Manual for
Workers Compensation and Employers Liability
Insurance, 1996 ed., p. 1348, 1827

COMMERCE, Department of, Title 8

(Board of Alternative Health Care)

I Vaginal Birth After Cesarean (VBAC) Delivery,

348, 1829
8.4.301 and other rules - Fees - Renewal - Unprofessional

Conduct - Licensing of Out-of-State Applicants -
Certification for Speciality Practice of
Naturopathi¢ Physician Continuing Education - Direct
Entry Midwife Apprenticeship Requirementa, p. 2230,
2576

(Board of Architects)

8.6.405

and other rules - Practice of Architecture, p. 2060,
2476, 3210

(Board of Athletics)

8.8,2804

and other rules - Athletic Events - Participants,
p. 969, 1664

(Board of Barbers)

8.10.403
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and other rules - Barbers, Barber Shops and Barber
Schools, p. 1432, 3114
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{Board of Chiropractors)
‘8.12.601 and other rules - Chiropractors, p. 974, 2844, 3212

(Board of Dentistry)

8.16.402 and other rules - Dentists - Dental Hygienists -
Denturists - Practice of Dentistry and Denturitry,
p. 2478, 3118

(State Electrical Board)
8.18.401 and other rules - Electrical Industry, p. 2065,
3039, 34

(Board of Hearing Aid Dispensers)
8.20.401 and other rules - Hearing Aid Dispensers, p. 3009

(Board of Horse Racing)
8.22.703 and other rule - Exercise Persons - Pony Persons,
p. 1350, 1964

(Board of Landscape Architects)

8.24.403 and other rules - Landscape Architects -
Applications - Seals - Examinations - Renewals -
Replacement Licenses - Fee Schedule - Unprofessional
Conduct, p. 2944, 35

(Board of Medical Examiners)

I Physicians - Inactive License, p. 2635, 3213

8.28.911 and other rule - Nutritionists, p. 616, 2279

(Board of Funeral Service)

8.30.101 and other rules - Morticiana - Mortuaries -
Crematories - Crematory Operators - Crematory

Technicians, p. 2073, 242%

(Board of Nursing)

8.32.413 and other rules - Conduct of Nurses - Survey and
Approval of Schools - Annual Report - Definitions -
Registered Nurse's Responsibility to the Nursing
Process - Standards for Schools of Nursing -
Standards for IV Therapy - Charge Nurse for Licensed
Practical Nurses, p. 2638

(Board of Nursing Home Administrators)
8.34.404A and other rules - Nursing Home Administrators,
p. 3174, 1

(Board of Occupational Therapists)
8,.35.401 ‘and other rules - Practice of Occupational Therapy,
p. 1448, 1586, 2379

(Board of Optometry)

8.36.406 and other rules - General Practice Requirements -
Unprofessional Conduct - Fees - Disciplinary Actions
- Continuing Education Concerning the Practice of
Optometry, p. 2238, 2654

Montana Administrative Register - 3-2/10/97



{(Board of
8.42.402

(Board of
8.44.402

(Board of
8.48.401

(Board of
8.50.423

(Board of
8.52,402

{Board of
8.54.402

8.54.402

(Board of
8.57.403

(Board of
8.58.419

(Board of
8.59.402

(Board of
8.60.401

(Board of
8.62.413

(Board of
8.63.503

{Board of
8.64.402

8.64.402
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Physical Therapy Examiners)
and other rules - Licensure of Physical Therapists -
Physical Therapist Assistants - Foreign-Trained
Physical Therapists, p. 2245, 38

Plumbers)
and other rules - Plumbing Induatry, p. 2081, 2426,
2577

Professional Engineers and Land Surveyors)
and other rules - Practice of Professional Engineers
and Land Surveyors, p. 2085, 196

Private Security Patrol Officers and Investigators)
and other rules - Private Security Patrol Officers
and Investigators, p. 2656

Psychologists)
and other rules - Practice of Psychology, p. 3

Public Accountants)

and other rules - Practice of Public Accounting,
p. 3018
and other .rules - Examinations - Out-of-State

Candidates for Examination - Education Requirements
- Fees, p. 1460, 2280

Real Estate Appraisers)
and other rules - Real Estate Appraisers, p. 2665

Realty Regulation)
Grounds for License Discipline - General Provisions
« Unprofessional Conduct, p. 3101

Respiratory Care Practitioners)
and other rules - Respiratory Care Practitioners,
p. 8

Sanitarians)
and other rules - Sanitarians, p. 626, 985, 1965,
2578

Speech-Language Pathologists and Audiologists)
and other rules - Practice of Speech-Language
Pathology and Audiology, p. 2103, 2976

Passenger Tramway Safety)
and other rules - Passenger Tramway Safety Industry,
p. 2952

Veterinary Medicine)
and other rule - Fee Schedule - Examination for
Licensure, p. 2679, 3214
and other rules - Fees - Application Requirements -
Temporary Permits - Examinations - Annual Renewals -
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Continuing Education - Unprofessicnal Conduct -
Applications for Certification of Embryo Transfer -
Unprofessional Conduct for Embryo Transfer -
Disciplinary Actions - Advisory Committee, p. 2253,
2579

{Building Codes Bureau)

8.70.101 and other rules - Uniform and Model Codes - Plumbing
and Electrical Requirements - Recreational Vehicles
- Boiler Safety - Swimming Pools, p. 2682, 44

8.70.108 and other rules - Incorporation by Reference of CABO
One and Two Family Dwelling Code - Funding of Code
Enforcement Programs - Extension of Municipal
Jurisdictional Area - Incorporation by Reference of
Safety Code for Elevators and Escalators, p. 1475,
2160

(Weights and Measures Bureau)
8.77.302 NIST Handbook 130 - Uniform Laws and Regulations,

p. 2957, 45
(Consumer Affairs Office)
8.78.202 and other rules - Repair and Servicing of
Automobiles - Consumer Reporting Agencies -

Operation of Proprietary Schools, p. 1352, 2284

(Banking and Financial Institutions Division)

8.80.108 Limitations on Leoans, p. 355, 2161

8.80.307 Dollar Amounts to Which Consumer Loan Rates are to
be Applied, p. 986, 2165

(Local Government Assistance Division)

8.83.401 and other rules - State Grants to Counties for
District Court Assistance, p. 988, 1665
8.94.3705 and other rules - Federal Community Development

Block Grant (CDBG) Program, p. 19

(Economic Development Division)
8.99.401 and other rules - Microbusiness Advisory Council,
p. 636, 2166, 2580, 2578

(Board of Science and Technology Development)

8.122.102 and other rules - Award and Administration of Loans
by the Montana Board of Science and Technology
Development, p. 2351

(Montana Lottery)

8.127.101 and other rules - Organizational Rule - Instant
Tickets - Prizes, p. 2110, 2849

8.127.407 and other rule - Retailer Commission - Sales Staff
Incentive Plan, p. 1479, 2850
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ED Ti

(Office of Public Instruction)

10.7.103 and other rules - School Transportation, p. 2689,
203

10.20.201 and other rules - School Finance. - Budgeting and

Funding, p. 1230, 2168

(Board of Public Education)

10.57.107 Teacher Certification - Emergency Authorization of
Employment, p. 2961

10.57.211 and other rule - Test for Certification - Minimum
Scores on the National Teacher Examination Core
Battery, p. 2416, 2979

10.57.301 Endorsement Information, p. 990, 1666, 1835

10.58.505 Teacher Education Programs . - Business Education,
p. 2962

10.66.101  Adult Secondary Education - Requirements Which Must
Be Met in Order to Receive High School Equivalency
Diplomas, p. 2959, 46

(Montana Historical Society)

I-XIV Procedures that State Agencies Must Follow to
Protect Heritage Properties and Paleontological
Remains - Providing General Procedures which the

State Historic Preservation Office Must Follow in
Implementing Its General Statutory Authority,

p. 1920
I WILDLIFE De £, Ti 2
I Application Process and Criteria for a Scientific

Collectors Permit, p. 373, 1148, 2171

12.6.1604 and other rules - Regulation of Roadside Zoos - Game
Bird Farms - Fur Farms -~ Migratory Game Bird
Avicultural Permits - Tattooing of Certain Captive
Predators, p. 1002, 1839

(Fish, Wildlife, and Parks Commission)

12.4.102 Stream Access Definitions in Rules, p. 994, 1838

12.9.105 and other rules - Wild Turkey Policy - 10-80 Baits -
Reintroduction of Peregrine Falcon, p. 1014, 1842

12.6.901 Restriction of Motor-propelled Water Craft on
Various Lakes in the Seeley Lake and Beavertail
Pond, p. 131

(Fish, Wildlife, and Parks Commigsion and Department of Fish,
Wildlife, and Parks)

12,2.304 and other rules - .Natural Resources Policies -
Public Participation, p. 997, 1836

12.3.107 and other rules ~ Issuance of Hunting, Fishing and
Trapping Licenses, p. 991, 1837

12.7.401 and other rules - Fish Ladders - River Restoration

Program, p. 1007, 1840
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and other rules - State Park System - State
Recreational Waterway System - Cultural Resources,
p. 1011, 1841

ENVIRONMENTAL QUALITY, Department of, Title 17

17.40.201

17.54.102

26.4.101A

36.7.901

and other rulea - Operator Certification - Revising

Water and Waste Water Operator Certification Rules,
3182

and other ruleas - Waste Management - Federal

Regulations for the Hazardous Waste Program,

p. 2711, 208

and other rules - Reclamation - Transfer from the

Department of State Lands - Reclamation, p. 2852,

3042

and other rules - Energy - Transfer from the

Department of Natural Resources and Conservation -

Major Facility Siting - Renewable Energy Grant and

Loan Program, p. 2863

(Board of Environmental Review)

16.8.701

16.8.704

16.8.1101

16.8.1102

16.8.1419

16.8.1429

16.8.1803

16.8.1906

Water Quality - Temporary Water Standards for Daisy
Creek, Stillwater River, Fisher Creek, and the
Clark’s Fork of the Yellowstone River, p. 1652,
1872, 2211, 1049, 2502

Air Quality - Incorporating Federal Transportation
Conformity Rules - Adopting Interagency Consultation
Procedures, p. 1775, 2299

and other rules - Air Quality - Adopting the Current
Federal Definition of Volatile Organic Compounds,
p. 1019, 1843

and other rules - Air Quality - Updating the
Incorporationa by Reference and.- References to the
MCA to the Most Recent Regulations and Statutes -
Combining Certain Provisions of the Air Quality
Rules, p. 1034, 1844

and other rules - Alr Quality - Adding Human Health
Risk Assessment to the Preconstruction Permit
Application Requirements for Incineration Facilities
Subject to 75-2-215, MCA, p. 1026, 2251

and other rules - Air Quality - Allowing Existing
Facilities Flexibility to make Minor Changes without
Revising their Air Quality Preconstruction Permits,
p. 1772, 2293

Air Quality - Fluoride Emigsions - Phosphate
Processing, p. 1017, 1852

and other rule - Air Quality - Adopting Federal
Regulations for the Administration of Maximum
Achievable Control Technology Standards, p. 1024,
2298

and other rule - Air Quality - Air Quality Operation
Fees - Air Quality Permit Application Fees, p. 1528,
2581

and other rules - Air Quality - Rules Regarding Air
Quality, p. 2260, 3041
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16.8.2026 Air Quality - Acid Rain, p. 1022, 1853

17.30.640 and other rules - Water Quality - Water Quality,
p. 1047, 1854

17.30.716 Water Quality - Eliminating a List of Activities
Predetermined to be Nonsignificant and. Adopting a
Category of Nonsignificance for Individual Sewage
Systems, p. 3103, 134

17.30.1501 and other rules - Water Quality - Permitting of In-
Situ Uranium Mining, p. 3199

17.30.1501 and other rules - Water Quality - Permitting of In-
Situ Uranium Mining, p. 2263

17.54.102 and other rules - Waste Management - Bringing
Current Rules in Line with EPA Requlations in Order
to Maintain ¥Federal Authorization of the State
Hazardous Waste Program, p. 2357, 2851

26.4.107M and other rules - Hard Rock - Enforcement -
Penalties, p. 1786, 2586
26.4.301 and other rules - Abandoned Mines - Abandoned Mine

Reclamation Program, p. 2265, 3050

(Department of Environmental Quality and Board of Environmental
Review)

16.8.101 and other rules - Air Quality - Transfer from
Department of Health and Environmental Sciences -
Air Quality - Air and Water Quality Tax

Certification, p. 2285
16.8.1906 and other rules - Air Quality - Rules Regarding Air
Quality, p. 2260, 3041,

(Petroleum Tank Release Compensation Board)

16.47.101 and other rules - Petroleum Tank Release
Compensation Board, p. 1587, 3126

17.58.333 Petroleum Board - Designating a Representative for
Reimbursement, p. 3197

RANSPORTAT artm 1
I-XV Railroad Crossing Signalization - Signal Removal -
Improved Crossing Surface Installation, p. 3028
18.8.101 and other rules - Motor Carrier Services Program,
p. 714, 1971, 2980
18.8.509 and other rule - Motor Carrier Services Program,
2964

18.8.511A Motor Carrier Services Program - When Flag Vehicles
are Required, p. 21

18.12.501 and other rules - Aeronautical Powers and Duties,
p. 1943, 2983, 47

(Transportation Commission)

18.6.202 and other rules - Outdoor Advertising Regulations,
p. 39, 1855
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{(Montana Transportation Commission and Department of

Transportation) '

I-VII Debarment of Contractors Due to Violations of
Department Requirements - Determination of
Contractor Responsibility, p. 1930, 3133

JUSTICE, Department of, Title 23

I-11I Handling, Collection, Transportation, Sampling and
Storage of Blood Samples for DNA Indexing, p. 1605,
2172

I-1X Operation, Inspection, Classification, Rotation, and
Ingurance of Commercial Tow Trucks, p. 2267, 3134

23.5.102 Emergency Amendment - Hours-of-Service Requirements

for Certain Industries to Conform with Changes in
Federal Law Presently Incorporated by Reference
Pertaining to Motor Carrier and Commercial Vehicle
Safety Standard Regulations, p. 2177

23.16.101 and other rules - Public Gambling, p. 2504

{Board of Crime Control)
23.14.401 and other rules - Peace Officers Standards and
Training - DARE Trust Fund, p. 1260, 2984

LABOR AND INDUSTRY, Pepartment of, Title 24

I and other rules - Unemployment Insurance Case
Procedures - Employment Status [Independent
Contractor] lssues, p. 1051, 1667

I and other rules - Procedure in Workers’' Compensation
Matters - Employment Status [Independent
Contractor], p. 1061, 1673

I-III and other rules - Wage Claim Procedures - Employment
gtatus [Independent Contractor] Issues, p. 1056,
1668

I-v Workers’ Compensation Administrative Assessment,
p. 1609

I-XI Creating One Process for Determining All Employment

Status Issues, Including that of Independent
Contractor, p. 1070, 1676

I-XVII and other rules - Workers' Compensation Plan Number
one [Plan 1] Requirements and Eligibility, p. 512,
1151, 2427

24.16.1509 and other rule - Minimum Hourly Wage Rate, p. 2363,
2882

24.16.9007 Prevailing Wage Rates - Building Construction,

p. 873, 1669
24.29.706A and other rules - Transfer of Independent Contractor
Rules to ARM Title 24, Chapter 35, p. 1863

(Human Rights Commission)

24.9.801 and other rules - Proof of Discrimination, p. 1790,
2871
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epa, en Title 32

{Board of Livestock)

32.3.121

32,3.201

and other rules - Disease Control - Animal Feeding,
Slaughter, and Disposal - Fluid Milk and Grade A
Milk Products - General Licensing and Provisions -
Marketing of Livestock - Branding and Inspection,
p- 376, 1864

and other rules - Importation of Animals and Semen
into Montana - Brucellosis - Tuberculosis - Poultry
- Animal Ildentifications - Control of Biologics -
Rendering Plants - Vehicles and Equipment - Animal
Health Requirements for Livestock Markets - Official
Tuberculin Tests, p. 1803, 2300

(Board of Milk Control)

and other rule - Milk Utilization - Marketing of

Class IIt Milk, p. 2114, 2428

wholesale Prices for Class I, II and III Milk,
641, 2181

and other rule - Producer Class I Pricing, p. 3201

and other rules - Quota Rules, p. 2718, 3215

RESQ! D SERV, De n Title

I-IV
8.86.301
32.24.301
32.24.501
I

I-VvII
I-XII
36.2.401
36.12.102

Reject, Modify, or Condition Permit Applications in
the Houle Creek Basin, p. 1952, 2432

Resolution of Disputes over the Administration of
the Yellowstone River Compact, p. 1078, 1866
Administration of the Yellowstone Controlled
Groundwater Area, p. 22

and other rules - Minimum Standards and Guidelines
for the Streambed and Land Preservation Act,
p.- 1946, 2366, 48

and other rule - Forms - Application and Special
Fees, p. 1954, 2430

(Board of Land Commissioners)

I-X
36.2.803
36.11.102

All Activities on Claesified Forest Lands Within
Montana during the Legal Forest Fire Season - Debris
Disposal - Fire Prevention on Forest Lands, p. 877,
1502, 2183

Categorical Exclusions to Consultation with the
State Historic Preservation Office, p. 1820

and other rules - Christmas Tree Cutting - Control
of Timber Slash and Debris, p. 59, 379, 774, 1865

(Board of Land Commissioners and Department of Natural Resources
and Conservation)

26.3.128

36.25.115
36.25.146
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and other rules - Transfer of State Il,ands Rules -
Surface Management - Igsuance of 0il and Gas Leases
- Coal Leasing - Geothermal Resources -
Metalliferous Leasing, p. 2384

and other rules - State Land Leasing, p. 2368

and other rule - State Land Leasing, p. 3110
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(Board of Water Well Contractors)
36.21.410 and other rules - Water and Monitoring Well
Licensing - Construction Standards, p. 2120, 65

{Board of 0il and Gas Conservation)

36.22.1408 Underground Injection Control - Financial
Responsibility, p. 3107

36.22.1423 Injection Fees - Well Classification, p. 32

I Minimum Standards for a Hospital -- Swing Beds,
p. 143

I Families Achieving Independence in Montana (FRIM),
p. 1357, 2194

I Release of Confidential Records for State Mental
Health PFacilities, p. 1264, 2187

1 Conditions for Contractas Funded with Federal
Maternal and Child Health Block Grant Funds, p. 525,
2184

I-IV Medicaid Coverage and Reimbursement of Home Infusion
Therapy Services, p. 2131, 2599

I-VI Criteria for Patient Placement at the Montana
Chemical Dependency Center, p. 1958, 2596

I-IX and other rules - Rules in Titles 11 and 46

Pertaining to Mental Health Managed Care Services
fro Medicaid Recipients and other Eligible Persocns,
p. 147

I-1X and other rules - Medicaid Coverage - Reimbursement
of Physical Therapy, Speech Therapy, Occupational
Therapy and Audiology Services, p. 1089, 1687

I-X and other rules - Targeted Case Management, p. 2755
I-XIII Retirement Home Licensing Requirements, p. 734, 1867
I-XVII Home Infusion Therapy, p. 883, 2587

I-XVIII Montana Telecommunications Access Program, p. 2967
11.2.101 and other rules - Departments of Family Services,

' Health and Environmental Sciences, and Social and

Rehabilitation Services Procedural Rules, p. 2423,
3051

11.7.901 Interstate Compact on the Placement of Children,
p. 3205

11.14.106 and other rules - Excluding Care of Children of a
Single Family from Day Care Facility Licensing and
Registration Rules - State Payment for Registered or
Licensed Day Care and Unregistered Day Care, p. 135

11.14.605 Income Eligibility and Copayments for Day Care,
p. 1824, 2302

16.10.1507 Area Requirements, Deck Areas, Handholds for
Swimming Pools and Spas, p. 145

16.32.101 and other rules - Procedures, Criteria and Reporting
of the Certificate of Need Program, p. 1267, 1975

16.32.320 Minimum Standards for a Hospital - General
Requirements, p. 2722, 3216
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46
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403
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.3803
.4804

5002

.302

.401

507

I-LVIII

38.5.1010

REVENUE, b

I

I-XII1
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and other rules - Transfer of Department of Social
and Rehabilitation Services Procedural Rules,
p. 2433

and other rules - Developmental Disabilities,
p. 1614, 2188

AFDC Assistance Standards, p. 1290, 2192

and other rules - Child Care Fee Scales, p. 2372,
2886

and other rules - General Medicaid Provider
Requirements, p. 2724

and other rule - Inpatient and Outpatient Hospital
Services, p. 2752, 3218

Medicaid Coverage - Reimbursement of Inpatient and
Outpatient Hospital Services, p. 1102, 1682

and other rule - Provider Changes Under the Medicaid
Nursing Facility Services Program, p. 3034, 76

and other rules - Nursing Facilities, p. 1081, 1698
and other rule - Targeted Case Management for High
Riask Pregnant Women, p. 532, 1566, 1997

and other rules - Targeted Case Management for the
Mentally Ill, p. 535, 1998

Medically Needy Assistance Standards, p. 2750

and other rules - Health Maintenance Organizations,
p. 2418 '

and other rules - Pasgport to Health Program,
p. 1484, 2193
and other rules - Low Income Energy Assistance

Program (LIEAP), p. 2136, 2887

Low Income Weatherization Program, p. 731, 1713
and other rules - Child Support Enforcement
Distribution of Collections - Non-AFDC Services,
p. 2765, 1714

RE m Tigl

Recovery of Abandonment Costs in Electric Utility

Least-Cost Resource Planning and Acquisition,

p. 1962, 78

Content of Certain Motor Carrier Receipts, p. 896,

1567

Local Exchange Competition and Dispute Resolution in

Negotiations between Telecommunications Providers

for Interconnection, Services and Network Elements,
2528

and other rules - Electric Safety Codes - Electric

Service Standards - Pipeline Safety (including Drug

and Alcohol Testing), p. 2779

nt of, Ti

Agricultural Improvements from Property Land

-Classification, p. 3112

and other rules - 0il and Gas Rules for the Natural
Regources Tax Bureau, p. 1107, 2001
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42.11.243 and other rules - Liquor Regulations for Golf Course
and Moveable Devices, p. 2564, 3146

42.15.101 and other rules - Biennial Review of Chapter 15 -
Composite Returns, p. 2142, 2605, 2985

42.15.506 and other rule - Computation of Residential Property

b Tax Credit, p. 2829, 3148

42.17.103 General Withholding Taxes, p. 2276, 2610

42.18.106 and other rules - Reappraisal Plan Property Rules,
p. 2783, 3149

42.1%9.501 Property Tax Exemption for Disabled Veterans,
p. 2568, 3150

42.19.1203 and other rules - Class 5 Classification Property

) Tax Rules, p. 2803, 3220

42.20.166 and other rule - Forest Land Rules, p. 3208

42.,21.106 and other rules - Personal Property Rules, p. 2805,
3157

42.22.101 and other rules - Industrial Property Rules,
p. 2793, 3153

42.25.1810 0il and Gas Rules, p. 2151, 2435

SECRETARY OF STATE. Title 44

I-I1I1 Electronic Storage of Local Government Records,
pP. 2840, 3223

1.2.419 Filing, Compiling, Printer Pickup and Publication of
the Montana Administrative Register, p. 2574, 3154

44.3.105 and other rules - Surveys of Polling Places -
Examination of Voting Devices, p. 2832, 3221

44.6.106 and other rules - Uniform Commercial Code Rules,

p. 2838, 3222

(Commissioner of Political Practices)

44.10.411

44.12.109

Notice of Public Hearing to Consider Whether New or
Amended Rules that Address Lobbying Activities are
Necessary Pursuant to the Petition Submitted by
Montana Comnmon Cause, p. 2570

Incidental Political Committee, Filing Schedule,
Reports, p. 1126, 2153

Personal Financial Disclosure by Elected Officials,
p. 1128, 2195
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