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and where written comments may be submitted. The rule section
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BEFORE THE BOARD OF SANITARIANS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of a rule pertaining } OF 8.60.413 FEE SCHEDULE
to fees )

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On August 20, 1997, the Board of Sanitarians proposes
to amend the above-stated rule.

2. The proposed amendments will read as tollows: (new
matter underlined, deleted matter interlined)

8.60.413 FEE SCHEDULE
(1) Application fee $56 25

(2) and (3) will remain the same.

(4) Renewal 35 30

{(5) Late renewal (in addition to renewal 35 25

fee)

(6) and (7) will remain the same.”

Auth: Sec. 37-1-134, 37-40-203, MCA; IMP, Sec. 37-1-134,
37-1-304, 37-40-302, 37-40-303, 37-40-304, MCA

REASON: The Board currently has a higher cash balance than the
legislature recommends, 80 the Board is lowering the fees to
make them commensurate with program area costs.

3. Interested persons may submit their data, views or
arguments concerning the proposed amendment in writing to the
Board of Sanitarians, 111 N. Jackson, P.0O. Box 200513, Helena,
Montana 59620-0513, or by facsimile to (406) 444-1667, to be
received no later than 5:00 p.m., August 18, 1997.

4. If a person who is directly affected by the proposed
amendment wishes to present his data, views or arguments orally
or in writing at a public hearing, he must make written request
for a hearing and submit the request along with any comments he
has to the Board of Sanitarians, 111 N. Jackson, F.0. Box
200513, Helena, Montana 59620-0513, or by facsimile to (406)
444-1667, to be received no later than 5:00 p.m., August 18,
1997.

5. If the Board recelves requests for a public hearing on
the proposed amendment from either 10 percent or 25, whichever
is less, of those persons who are directly affected by the
proposed amendment, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision or
from an association having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana

MAR Notice No. B-60-12 14-7/721/97
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Adminigtrative Register. Ten percent of those persona directly
affected has been determined to be 18 based on the 180
licensees in Montana.

BOARD OF SANITARIANS
MELISSA TUEMMLER, CHAIRMAN

By / -\QS;—

ANDY POOLE,
DEPARTMENT"

F COMMERCE

LIrall

CAROL BRELL, RULE REVIEWER

Certified to the Secretary of State, July 7, 1997.

14-7/21/97 MAR Notice No. 8-60-12
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BEFORE THE BOARD OF OIL AND GAS CONSERVATION
- DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION
OF THE STATE OF MONTANA

NOTICE OF PROPOSED
AMENDMENT AND REPEAL

In the matter of the proposed )
amendment of Rule 36.22.1231 )
pertaining to notice of )
application and objections, )
and Rule 36.22.1432 pertaining)
to injection fee and well )
classification, and the repeal)
of Rules 36.22.1228,
36.22.1230, 36.22.1233 and )
36.22.1234 pertaining to )
disposal by injection, )
application--contents and )
requirements, board )
authorization, notice of )
commencement of discontinuance)
--plugging of abandoned wells,) NO PUBLIC HEARING
and records required ) CONTEMPLATED

TO: All Interested Persons.

1. On August 20, 1997, the Board of 0il and Gas
Conservation of the Department of Natural Resources and
Conservation proposes to amend Rule 36.22.1231, which pertains
to notice of application and objections, and Rule 36.22.1423,
which pertains to injection fee and well classification, and to
repeal Rules 36.22.1228, 36.22.1230, 36.22,1233 and 36.22.1234.

2. The rules proposed to be amended provide as follows:

= (1) Notice

of application for water—injeetien enhanced recovery or gas
repressuring shall be given by the applicant by mailing or
delivering a copy of the application to each operator of
drilling or producing wells or of wells which have produced
within one-half mile radiua of the proposed input well or wells.
such notice shall be mailed or delivered on or before the
application is mailed to or filed with the board.

Subsection (2) remains the same.

AUTH: 82-11-111, MCA;

IMP: 82-11-123 and 82-11-~124, MCA.

- Subsections
(1) through (3) (a) remain the same.
(b) it has been re-completed or converted to other approved
uses, but not simply idled or shut-in; or

44y (¢) the work proposed under an approved permit was not
done or could not be accomplished.

MAR Notice No. 36-22-57 14-7/21/97
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AUTH: Sec. 82-11-111, MCA
IMP: Sec. 82-11-111, 82-11-121, 82-11-123, 82-11-124,
82-11-127 and 82-11-1317, MCA

3. Rules 36.22.1228, 36.22.1230, 36.22.1233 and
36.22.1234, the rules proposed to be repealed, are on pages 36~
4994 through 36-4996 of the Administrative Rules of Montana.

AUTH: 82-11-111, MCA IMP: 82-11-123 and 82-11-124, MCA

4. Rule 36.22.1231 is being amended to provide
congistency with the underground injection control program.
Rule 36.22.1423 is being amended to avold a conflict in the
classification of wells between the underground injection
control program and the regulatory program. The repeal of Rules
36.22.1228, 36.22.,1230, 36.22.1233, and 36.22.1234 is necessary
because they have been replaced by underground injection control
rules.

5. Interested parties may submit their data, views or
arguments concerning the proposed actions in writing to Jim
Halvorson, 0i]l and Gas Conservation Division, 2535 st, John’s
Avenue, Billings, Montana 59102. Any comments must be received
no later than August 18, 1997,

6. If a person who is directly affected by the proposed
actions wishes to express his data, views and arguments orally
or in writing at a public hearing, he must make written request
for a hearing and submit this request along with any written
comments he has to Jim Halvorson, 0il and Gas Conservation
Division, 2535 St. John’s Avenue, Billings, Montana 59102. A
written request for hearing must be received no later than
August 18, 1997,

7. If the agency receives requests for a public hearing
on the proposed actions from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
actions; from the administrative code committee of the
legislature; from & governmental subdivision or agency; or from
an association having not less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be 11 persons based on the 105
owners and operators of injections wells in Montana.

BOARD OF OIL ANQ G

THOMAS P. RICHMOND, ADMINISTRATOR DONALD D. MacINTYREZ REVIEWER

Certified to the Secretary of State July 7, 1997,

14-7/21/97 MAR Notice No. 36-22-57
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the repeal of ) NOTICE OF PROPOSED REPEAL
rule 46.12.539 pertaining to )

) NO PUBLIC HEARING

)

CONTEMPLATED

the fea schedule for audiology
services

TO: All Interested Persons

1. On August 25, 1997, the Department of Public Health
and Human Services proposes to repeal rule 46.12.539 pertaining
to the fee schedule for audiology services.

The Department of Public Health and Human Services will
make reasonable accommodations for persons with disabilities who
need an alternative accessible format of this notice. If you
reguest an accommodation, contact the department no later than
5:00 p.m. on August 4, 1997, to advise us of the nature of the
accommodation that you need. Please contact Dawn Sliva, Office
of Legal Affajrs, Department of Public Health and Human
Services, P.0O. Box 4210, Helena, MT 59604-4210; telephone
(406)444-5622; FAX (406)444-1970.

2, The rule 46.12.539 AUDIOLOGY SERVICES, FEE SCHEDULE as
proposed to be repealed is on page 46-~1285 of the Administrative
Rules of Montana.

AUTH: Sec. 53=-2-201 and 53-6-113, MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA

3. The adoption of ARM 46.12.502A pertaining to the
resource based relative value scale (RBRVS) system of Medicaid
reimbursement, which will be effective on August 1, 1997, has
rendered Rule 46.12.539 pertaining to the fee schadule for
audioclogy services obsoleta. The repeal of ARM 46.12.539 is
necessary because audiology services will now be reimbursed in
accordance with the RBRVS methodology rather than according to
the old fee schedule. The Department inadvertently failed to
repeal ARM 46.12.539 when it adopted ARM 46.12.502A and amended
ARM 46.12.538 pertaining to audiology services. The Department
is now correcting that oversight.

4. Interested persons may submit their data, views or
arguments concerning the proposed action in writing to Dawn
sliva, office of Legal Affairs, Department of Public Health and
Human Services, P.0. Box 4210, Helena, MT 59604-4210, no later
than August 18, 1997.

5. If a person who is directly affected by the proposed
action wishes to express data, views and arguments orally or in

MAR Notice No. 37-68 14-7/21/97
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writing at a public hearing, that person must make a written
request for a public hearing and submit such regquest, along with
any written comments to bawn Sliva, Office of Legal Affairs,
Department of Public Health and Human Services, P.O. Box 4210,
Helena, MT 59604-4210, no later than August 18, 1997.

6. If the Department, of Public Health and Human Services
receives requests for a public hearing on the proposed action
from either 10% or 25, whichever is less, of those who are
directly affected by the proposed action, from the
Administrative Code Committee of the legislature, from a
governmental agency or subdivision, or from an association
having no less than 25 members who are directly affected, a
hearing will be held at a later date and a notice of the hearing
will be published in the Montana Administrative Register. Ten
percent of those directly affected has been determined to be
three based on the number of audiologists affected by rules
covering the fee schedule for audiology services.

/Z@a// /Lméz« @aﬂﬁz__
‘Rule Reviewer | pIrector, Pu c Health and

Human Services

Certified to the Secretary of State July 7, 1997.

14-7/21/97 MAR Notice No. 37-68
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the repeal of ) NOTICE OF PROPOSED REPEAL
rules 20.3.401 through 20.3.413 )

and 20.3.416 through 20.3.421 ) NO PUBLIC HEARING
pertaining to chemical ) CONTEMPLATED
dependency counselor )

certification rules )

TO: All Interested Persons

1. On August 25, 1997, the Department of Public Health
and Human Services proposes to repeal rules 20.3.401 through
20.3.413 and 20.3.416 through 20.3.421 pertaining to chemical
dependency counselor certification rules.

The Department of Public Health and Human Services will
make reasonable accommodations for persons with disabilities who
need an alternative accessible format of this notice. If you
regquest an accommodation, contact the department no later than
5:00 p.m. on August 4, 1997, to advise us of the nature of the
accommodation that you need. Please contact Dawn Sliva, Oftfice
of Legal Affairs, Department of Public Health and Human
Services, P.0O. Box 4210, Helena, MT 59604-4210; telephone
(406)444-5622; FAX (406)444-1970.

2. The rule 20.3.401 SYSTEM OVERVIEW as proposed to be
repealed is on page 20-63 of the Administrative Rules of
Montana.

AUTH: Sec. 53-24-204 and 53-24-208, MCA
IMP: Sec. 53-24-204, MCA

The rule 20.3.402 POINT SYSTEM as proposed to be repealed
is on page 20-63 of the Administrative Rules of Montana.

AUTH: Sec. 53-24-105 and 53-24-204, MCA
IMP: Sec., 53-24-204, MCA

The rule 20.3.403 WORK EXPERIENCE as proposed to be
repealed is on pages 20-63 and 20-64 of the Administrative Rules
of Montana.

AUTH: Sec. 53-24-204 and 53-24-208, MCA
IMP: Sec. 53-24-204, MCA

The rule 20.3.404 ACADEMIC WORK as proposed to be repealed
is on page 20~65 of the Administrative Rules of Montana.

MAR Notice No. 37-69 14-7/21/97
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AUTH: Sec. 53-24-204 and 53-24-208, MCA
IMP: Sec. 5J-24-204, MCA

The rule 20.3.405 WORKSHOP TRAINING as proposed to be
repealed is on pages 20-65 through 20~67 of the Administrative
Rules of Montana.

AUTH: Sec. 53-24-105, 53-24-204 and 53-24-208, MCA
IMP: Sec. 53-24-204, MCA

The rule 20.3.406 WRITTEN EXAMINATION as proposed to bhe
repealed is on page 20-67 of the Administrative Rules of
Montana.

AUTH: Sec., 53-24-204, MCA
IMP: sec. 93-24~204 and 53-24-208, MCA

The rule 20.3.407 TAPED WORK SAMPLE as proposed to be
repealed is on page 20-68 of the Administrative Rules of
Montana.

AUTH: Sec. 53-24-204, MCA
IMP: Sec. 53-24-204, MCA

The rule 20.3.408 ORAL EXAMINATION as propogsed to be
repealed is on page 20-68 of the Administrative Rulesz of
Montana.

AUTH: Sec. 831-24-204 and 53-24-208, MCA
IMP: Sec. 53-24-204, MCA

The rule 20.3.409 BASIC CERTIFICATION as proposed to be
repealed is on page 20-69 of the Administrative Rules of
Montana.

AUTH: Sec. 53-24-105, 53-24-204 and 53~24-208, MCA
IMP: Sec. 53-24-204, MCA

The rule 20.3.410 REGISTRY PROCESS as proposed to be
repealed is on pages 20-69 and 20-70 of the Administrative Rules
of Montana.

AUTH: Sec. 53-24-204 and 53-24-208, MCA
IMP: Sec. 53-24-204, MCA

The rule 20,3.411 PERFORMANCE ON WORK SAMPLE as proposed to
be repealed is on page 20~-70 of the Administrative Rules of
Montana.

AUTH: Sec. 53-24-204 and 53-24-208, MCA
IMP: Sec. 53-24-204, MCA

14-7/21/97 MAR Notice No. 37-69
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The rule 20.3.412 ORAL EXAMINATION PANEL as proposed to be
repealed is on page 20-71 of the Administrative Rules of
Montana.

AUTH: Sec. 53-24-204 and 53-24-208, MCA
IMP: Sec., 53-24-204, MCA

The rule 20.3.413 CONTINUING EDUCATION as proposed to be
repealed is on page 20-71 of the Administrative Rules of
Montana.

AUTH: Sec. 53-24-204 and 53-24-208, MCA
IMP: Sec. 51-24-204, MCA

The rule 20.3,416 REQUIREMENT FOR HIRING PERSONNEL as
proposed to be repealed is on page 20-71.1 of the Administrative
Rules of Montana.

AUTH: Sec. 53-24-204 and 53-24-208, MCA
IMP: Sec., 33-24-204, MCA

The rule 20.3.417 CONTINUOUS EFFORT as proposed to be
repealed is on page 20-70.1 of the Administrative Rules of
Montana.

AUTH: Sec. 53-24-204, 53-24-208 and 53-24-215 MCA
IMP: Sec. 53-24-215, MCA, and Ch. 507, sec. 14, L. 1997

The rule 20.3.418 APPLICABILITY as proposed to be repealed
is on page 20-71.2 of the Administrative Rules of Montana.

AUTH: Sec. 53-24-204, 53-24-208 and 53-24-215, MCA
IMP: Sec. 53-24-204, MCA

The rule 20.3.419 MINIMUM ELIGIBILITY REQUIREMENTS as
proposed to be repealed is on pages 20-71.2 and 20-71.3 of the
Administrative Rules of Montana.

AUTH: Sec. 531-24-204 and 53-24-208, MCA
IMP: Sec. 53-24-204, MCA

The rule 20.3.420 APPLICATION PROCEDURE as proposed to be
repealed is on pages 20~71.3 and 20-71.4 of the Administrative
Rules of Montana.

AUTH: Sec. 53:24-204 and 53-24-215, MCA
IMP: Sec. 53-24-204, MCA

The rule 20.3.421 PROFESSIONAL ETHICAL STANDARDS as

proposed to be repealed is on pages 20-71.4 and 20-72 of the
Administrative Rules of Montana.

MAR Notice No. 37-69 14-7/21/97
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AUTH: Sec. 53-24-204 and 53-24-208, MCA
IMP: Sec. 53-24-217, MCA, and Ch. 507, sec, 14. L, 1997

3. Repeal of the above rules is nhecessary because,
effective July 1, 1997, the 1997 legislature tranaferred the
authority to set standarda for certification of chemical
dependency counselors from_the Department of Public Health and
Human Services to the Department of Commerce (Senate Bill 399).
The facts that the Department of Commerce 1is currently
developing and will soon be proposing new certification
standards of its own, that DPHHS' standards do not conform to
the revised statutory standards for certification, and that
DPHHS no longer has the authority for such regulation,
necessitate that the above rules be repealad.

4. Interested persons may submit their data, views or
arguments concerning the proposed action in writing to Laura
Harden, Office of Legal Affairs, Department of Public Health and
Human Services, P.O. Box 202951, Helena, MT 59620-295), no later
than August 18, 1997.

5. If a person who is directly affected by the proposed
action wishes to express data, views and arguments orally or in
writing at a public hearing, that person must make a written
request for a public hearing and submit such request, along with
any written comments to Laura Harden, Office of Legal Affairs,
Department of Public Health and Human Services, P.0O. Box 202951,
Helena, MT 59620-2951, no later than August 18, 1997.

6. If the Department of Public Health and Human Services
receives requeste for a public¢ hearing on the proposed action
from either 10% or 25, whichever is less, of those who are
directly affected by the proposed action, from the
Administrative Code Committee of the legislature, from a
governmental agency or subdivision, or from an association
having no less than 25 members who are directly affected, a
hearing will be held at a later date and a notice of the hearing
will be published in the Montana Administrative Register. Ten
percent of those directly affected has been determined to be 50
based on the 500 certified chemical dependency counselors.

Vo 4.1 i
Rule Reviewer Director, Publ Health and

Human Services

Certified to the Secretary of State July 7, 1997.

14-2/21/97 MAR Notice No. 37-69
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BEFORE THE DEPARTMENT
OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA

NOTICE OF PROPOSED
ADOPTION OF RULES ON

In the Matter of Proposed
Adoption of Rules Pertaining

)
)
to the Montana Interim ) MONTANA INTERIM UNIVERSAL
Universal Access Program. ) ACCESS PROGRAM
)
) NO PUBLIC HEARING
) CONTEMPLATED
TO: All Interested Persons
1. On August 22, 1997 the Department of Public Service

Regulation proposes to adopt rules relating to the Montana
Interim Universal Access Program.

2. The proposed rules do not replace or modify . any
section currently found in the Administrative Rules of
Montana.

3. The rules proposed to be adopted provide as follows.

RULE 1I. REFINITIONS For the implementation and
administration of the Montana interim universal access
program, the following definitions apply:

(1) rAdministrator" means the Montana public service
commigsion or its designee.

(2) “Library" includes:

(a) a public library;

(b) a public elementary school or secondary school
library;

(c) an academic library;

(d) - a research library which makes publicly available
library services and materials suitable for acholarly research
and not otherwise available to the public and is not an
integral part of an institution of higher education; and

(e) a private library, but only if the Montana state
library determines that the library should be c¢onsidered
eligible for participation in state-based plans for 1library
funding.

(£) A library's eligibility for universal access funding
is dependent on the library's funding as an independent
entity, An academic library is eligible only if its funding
is independent of the funding of any institution of higher

education. "Independent" means that the budget of the library
is completely separate from that of any institution of
learning.

(3) “Elementary school" means a nonprofit institutional
day or residential school that provides elementary education
and satisfies the state requirements for compulsory education
as determined under Montana law.

MAR Notice No. 38-2-135 14-7/21/97
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(4) "Secondary school" means a nonprofit institutional
day or residential school that provides secondary education
and satisfies the state requirements for compulsory education
ag determined under Montana law. The term does not include
any education beyond grade 12.

(5) A "public access point" means a location that, at a
minimum, provides the general public access to advanced
telecommunications services that are not subscription-based.
The access must be provided free of charge and at convenient
hours on a walk-in basis.” AUTH: Sec. 69-3-822, MCA and Ch.
349, Sec. 37, L. 1997; 1MP, ch. 349, Secs. 20-25, L. 1997

RULE II. DESIGNATION AS A PUBLIC ACCESS POINT (1) To
be designated as a public access point an applicant must
facilitate public access by being open a minimum of 30 hours a
week, including 8 hours outside the normal business hours of
8:00 a.m. to 5:00 p.m., Monday through Friday. The required
minimum hours for public access may be waived by the
administrator based on the special needs and circumstances of
a community. The administrator may require additional
information from the applicant in order to make a
determination of special needs and circumstances.

(2) Schools, tribal c¢olleges, libraries and health care
providers may apply as public access providers, but such
applicatijons may not be filed in addition to any separate
application as a school, tribal college, library or health
care provider. AUTH: Sec. 69-3-822, MCA and Ch. 349, Sec.
37, L, 1997; IMP, Ch. 349, Secs. 20-25, L. 1997

RULE IIT,
UNIVERSAL ACCESS. PROGRAM (1) The first priority is to
provide funding for one public access point in each Montana
community. Applications from public access points will be
given first consideration for funding from the Montana interim
universal access program. If more than one application is
filed by public access points located within the same
community, the decision for granting discounts to the

applicants will be based on a determination of the specific
needs of the community and how the applicants would meet those
needs. If funds remain, after funding public access points,
the administrator will consider applications from schools and
tribal colleges, libraries, and rural health care providers.
Preference in funding will be given to those entities not
eligible for discounted telecommunications services from the
federal universal service fund. AUTH: Sec. 6£9-3-822, MCA and
Ch. 349, Sec. 37, L. 1997; IMB, Ch. 349, Secs. 20-25, L. 1997

RULE 1IV. RETERMINATION OF DISCOUNT AMOUNT (1) The
discount amount will be 50 percent of the best cost rate
available to any buginess customer for an equivalent of one 56
KBPS dedicated circuit to the nearest access point for the
requested service. The cost to the eligible user for this
service may not exceed $100 a month if there are sufficient

14-7/21/97 MAR Notice No. 38-2-135
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funds in the Montana interim universal access program to fully
reimburge for the authorized discount.

(2) For example, if the cost of the dedicated circuit to
reach a frame relay cloud is $150 per month (transport cost)
and the frame relay service is $80 per month (service cost not
eligible for the discount), the customer would pay $155 per
month ($150/2 + $80 = $155) and the program would fund $75 per
month. If the cost of the dedicated circuit were $350 per
month and the cost of the frame relay were $80 per month the
customer would pay $180 per month ($350/2 - $75 (because the
¢ost to an eligible user cannot exceed $100) = $100 + $80 =
$180) and the cost to the program would be $250 ($350/2 + $75
= $250). AUTH: Sec. 69-3-822, MCA and Ch. 349, Sec. 37, L.
1997; IMR, Ch. 349, Secs. 20-25, L. 1997

RULE V.

(1) Applications for discounted services authorized by
the Montana interim universal access program may be filed
annually on a form prescribed by the administrator.

(2) Applicants must include the following information:

(a) Applicant's business name, address, e-mail address,
telephone number, fax number;

(b) Description of type of institution, including area
served;

(¢) Description of the services to be purchased and the
use for the services (e.g., access to the internet, dedicated
distance learning, dedicated circuit to a larger health care
facility for telemedicine applications);

(d) Name, address, telephone number, and contact person
for the telecommunications provider which will be providing
the discounted services to the applicant;

(e) Explanation of how the nearest access point for the
requested gervice was determined;

(f) Copy of any application filed for federal universal
service discounts in the preceding 24 month period and a copy
of the decision approving or denying the same application;

(g) Certification from the applicant that:

(i) the applicant gqualifies as an eligible user for
the Montana interim universal access program under Montana
statutes and rules;

(ii) the applicant will not resell the discounted
services;

(iii) the applicant filed an. application for federal
universal service discounts or the applicant is not eligible
to apply for federal universal service funds;

(iv) the level of discounts approved for federal
universal service fund is correctly identified;
(v) the discounts will not be applied retroactively

for services rendered prior to an effective date determined by
the administrator.

(h) A resolution of support from the governing body of
the appropriate city, county, or tribal government in which
the applicant is located.
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(3) The telecommunications carrier which will be
providing the discounted services must submit:

(a) Certification that the quoted telecommunications
rate for which the applicant is seeking discounts from the
Montana interim universal access program is the best cost rate
available to any business customer for an equivalent of one 56
KBPS dedicated c¢ircuit to the nearest access point for the
requested service;

(b) Name and address of the telecommunications carrier
to which the discount funds will be mailed or a signed
statement authorizing the transfer of discount funds to the
Montana department of revenue as an offset of Montana interim
universal access surcharges owed by the telecommunications
carrier.

(4) Applications for discounted services by public
access points under the Montana interim universal access
program must additionally include the following:

(a) Statement that the applicant will provide access to
the general public that is free-of-charge and at convenient
hours, on a walk-in basis;

(b) Description of the hours open to the public per week
for access;

{(c) Description of the publicity of the availability of
public access;

(d) Statement that the applicant will offer public
accesg for the entire period for which discounted services are
provided. AUTH: Sec. 69-3-822, MCA and Ch. 349, Sec. 37, L.
1997; IMP, ch. 349, Secs. 20-25, L. 1997

RULE VI. A CA' E DI SEM, F_FUND

(1) Public access points, schools, libraries, and health
care providers may apply for discounts from the FY98 Montana
interim universal access fund on or before January 1, 1998.
Applications must be filed with the Montana Public Service
Commigsion, PO Box 202601, Helena, MT 59620-2601. Applicants
will be notified of the approved discount amount by March 1,
1998. Discount funds will be disbursed no later than April 1,
1998.

(2) Public access points, schools, libraries, and health
care providers may apply for discounts from the FY99 Montana
interim universal access fund on or before January 1, 1999.
Applications must be filed with the Montana Public Service
Commission, PO Box 202601, Helena, MT 59620-2601. Applicants
will be notified of the approved discount amount by March 1,
1999. Discount funds will be disbursed no later than April 1,
1999. AUTH: Sec. 69-3-822, MCA and Ch. 349, Sec. 37, L.
1997; IMP, ch. 349, Secs. 20-25, L. 1997

RULE VII. REDUCTION QF DISCOUNTS (1) If funds from the
Montana interim universal access account are not sufficient to
fully reimburse for authorized discounts, the amount of the
discounts to each eligible user will be reduced
proportionally.
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(2) Qualifying discounts under the Montana interim
universal access program will be reduced by an amount equal to
any discount received on the same telecommunications service
from the federal universal service fund. AUTH: Sec., 69-3-
822, MCA and Ch. 349, Sec. 37, L. 1997; IMP, Ch. 349, Secs.
20-25, L. 1997

RULE VIII. AUDITING (1) Applicants receiving discounts
under the Montana interim universal access program, as well as
involved carriers, are required to maintain records necessary
to assist in future audits. Applicants must produce such
records at the request of any auditor appointed by the Montana
public service commission, office of public instruction,
Montana state library, or any other state or federal agency
with jurisdiction. AUTH: Sec. 69-3-822, MCA and Ch. 349,
Sec. 37, L. 1997; IMP, Ch. 349, Secs. 20-25, L. 1997

RULE IX. MONTANA _INTERIM UNIVERSALL ACCESS PROGRAM
SURCHARG E (1) The universal access program will be

funded by a surcharge on the total retail revenue as defined
in [Ch. 349, Sec. 37, L. 1997 (SB89, section 30(7)] for all
intrastate telecommunications 8ervices in the state of
Montana. The surcharge will be based on the rate necessary to
raise the program’s required funding (%250,000 for the fiscal
year ending June 30, 1998 and $500,000 for the fiscal year
ending June 30, 1999).
(2} The surcharge rate for FY98 will be calculated
according to the following formula:
$250,000 divided by an amount equal to the total
retail revenue as defined in [Ch. 349, Sec. 37, L.
1997 (SB89, section 30(7)] for all intrastate
telecommunications services in the state of Montana.
(3) The surcharge rate for FY99 will be calculated
according to the following formula:
$500,000 divided by an amount equal to the total
retail revenue as defined in [Ch. 349, Sec. 37, L.
1997 (SB89, section 30(7)] for all intrastate
telecommunications services in the state of Montana.

AUTH: Sec. 69-3-822, MCA and Ch. 349, Sec. 37, L. 1997; IMP,
Ch. 349, Secs. 20-25, L. 1997

4. Rationale: An interim universal access program was
established by the 1997 Montana legislature. The legislature
designated the Public Service Commission as administrator of
the program. These rules are reasonably necessary to describe
the implementation of the program and the manner in which
eligible persons may be awarded discounts under the program.

5. Interested parties may submit their data, views or
arguments concerning the proposed adoption in writing
(original and 10 copies) to Robin McHugh, Public Service
Commission, 1701 Prospect Avenue, P.0O. Box 202601, Helena,
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Montana 59620-2601 no later than August 22, 1997. (PLEASE
NOTE: When filing comments pursuant to this Notice please use
Docket No. L-97.6.2-RUL,)

6. If a person who is directly affected by the proposed
adoption wishes to express his data, viewa and arguments
orally or in writing at a public hearing, he must make written
request for a public hearing and submit this request along
with any written comments he has (original and 10 copies) to
Robin McHugh, Public Service Commission, 1701 Prospect
Avenue, P.O., Box 202601, Helena, Montana 59620-2601, no later
than August 22, 1997.

7. If the agency receives requests for a public hearing
on the proposed adoption from either 10% or 25, whichever is
lesa, of the persons who are directly affected by the proposed
adoption; from the Administrative Code Committee of the leg-
islature; from a governmental subdivision or agency; or from
an association having not less than 25 members who will be di-
rectly affected, a hearing will be held at a later date. No-
tice of the hearing will be published in the Montana Adminis-
trative Register. Ten percent of those persons directly af-
fected has been determined to be 25 based upon the number of
potential applicants for the discount.

8. The Montana Consumer Counsel, 34 West Sixth Avenue,
P.O. Box 201703, Helena, Montana 59620-1703, (406) 444-2771,
is available and may be contacted to represent consumer
interests in this matter.

DAVE FISHER, Chair

CERTIFIED TQO THE SECRETARY OF STATE JULY 7, 199%7.

M I\, ‘M L&at‘!
Reviewed By Robin A. McHfigh
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BEFORE THE DEPARTMENT
OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA

In the Matter of Proposed
Adoption of Rules Pertaining
to Unauthorized Changes of
Primary Interexchange Carrier
or Local Exchange Carrier

NOTICE OF PROPOSED
ADOPTION OF RULES
PERTAINING TO "SLAMMING"

NO PUBLIC HEARING

—

("slamming") . CONTEMPLATED
TO: All Interested Persons
1. On August 22, 1997 the Department of Public Service

Requlation proposes to adopt new vrules pertaining to
unauthorized changes of primary interexchange carrier or local
exchange carrier.

2. The proposed rules do not replace or modify any
section currently found in the Administrative Rules of
Montana.

3. The rules proposed to be adopted provide as follows.

RULE I. CHANGE IN TELECOMMUNICATIONS PROVIDER (1) A
telecommunications carrier may not initiate or effect a change
in a customer's primary interexchange carriers or local
exchange company except:

(a) When the carrier initiating the change has obtained
the customer's written authorization in a form that meets the
letter of agency form and content requirements (as referenced
below) ; or

(b) When the carrier initiating the change has obtained
a customer's electronic authorization placed from the
telephone number(s) on which the carrier is to be changed, to
submit the order that confirms the information described in
the letter of agency form and content (as referenced below).
Carriers electing to confirm customer authorizations
electronically shall establish one or more toll-free telephone
numbers exclusively for that purpose. Calls to the number (s)
will connect a customer to a voice response unit, or sgimilar
mechanism, that records the reguired information regarding the
carrier change, including automatically recording the
originating ANI (automatic number identification); or

{c) When a qualified and independent third party
operating in a location physically separate from the carrier's
telemarketing representative has obtained a customer's verbal
authorization to submit the carrier change, providing the
third party verification includes:

(1) A statement that the purpose of the call is to
verify the customer's intent to switch to the newly requested
telecommuni¢ations carrier. The newly requested interexchange

MAR Notice No. 38-2-136 14-7/21/97



-1260-

or local exchange telecommunications carrier must be clearly
identified to the customer. Reference to use of another
telecommunications carrier’s network or facilities, if stated,
must be secondary in nature to the prominent identification of
the interexchange or 1local exchange carrier which will be
providing service and setting the rates with the customer’s
consent for the customer’s service.

(ii) Confirmation that the person whose authorization
for a carrier change is being verified is the subscriber on
the account or a person authorized by the subscriber to make
decisions regarding the telephone account on behalf of the
subscriber.

(iii) Verification data unique to the customer (e.g., the
customer’s date of birth or social security number);

(iv} The name, address, and toll free telephone number
of the newly requested telecommunications carrier.

(d) Any letter of agency, electronic authorization or
verbal authorization verified by an independent third party
that does not conform with this rule isg invalid.
Documentation of valid verbal authorization must demonstrate
compliance with each element required by (c) above. AUTH:
HB431, Sec. 4; IMP, Secs. 69-3-102 and 69-3-201, MCA

RULE II. LE' R N CONTENT (1) A
telecommunications carrier initiating a change in a
subsgcriber’s primary interexchange carrier or local exchange
carrier shall obtain any necessary written authorization from
a subgcriber by using a letter of agency as specified in this
rule. Any letter of agency that does not conform with this
rule is invalid.

(2) The letter of agency shall be a separate document
(an easily separable document containing only the authorizing
language described in (5) of this rule) whose gole purpose is
to authorize a telecommunications carrier to initiate a
primary interexchange c¢arrier or local exchange carrier
change. The letter of agency must be signed and dated by the
subsgriber to the telephone line(s) requesting the change in
carrier.

(3} The letter of agency shall not be a part of any
sweepstakes, contest or similar promotional program.

(4) Notwithstanding (2) and (3) of this rule, the letter
of agency may be combined with checks that contain only the
required letter of agency language preascribed in (5) of this
rule and the necessary information to make the check a
negotiable instrument. The letter of agency check shall not
contain any promotional language or material. The letter of
agency check shall contain, in easily readable, bold-face type
on the front of the check, a notice that the consumer is
authorizing a primary interexchange carrier change or local
exchange carrier change by gigning the check. The letter of
agency language also shall be placed near the signature line
on the back of the check.
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(5) At a minimum, the letter of agency must be printed
with a readable type of sufficient size to be clearly legible
and wust contain clear and unambiguous language that confirms:

(a) The subscriber's billing name and address and each
telephone number to be covered by the change order;

(b) The decision to change the primary interexchange
carrier or local exchange carrier from the current
interexchange carrier or local carrier to the prospective
carrier;

(c) That the subscriber designates the interexchange
carrier to act as the subscriber's agent for the primary
interexchange carrier or local exchange carrier change;

(d) That the subscriber understands that only one
interexchange carrier may be designated as the subscriber's
interstate primary interexchange carrier and that only one
local exchange carrier may be designated as the subacriber's
local telecommunication provider for any one telephone number.
To the extent that a jurisdiction allows the selection of
additional primary interexchange carriers (e.g., for
intralATA, intrastate or international calling), the letter of
agency must contain 8eparate statements regarding those
choices. Any carrier designated as a primary interexchange
carrier or local exchange carrier must be the carrier directly
setting the rates for the subscriber. One carrier can be a
subscriber's interLATA primary interexchange carrier, a
subscriber's intralATA primary interexchange carrier, and a
subscriber's local carrier; and

(e) That the subscriber understands that any primary
interexchange carrier selection or local exchange carrier
selection the gubscriber chooses may involve a charge to the
subscriber for changing the subscriber's primary interexchange
carrier or local exchange carrier.

(6) Letters of agency shall not suggeat or require that
a subscriber take some action in order to retain the
subscriber's current primary interexchange carrier or local
exchange carrier,

(7) If any portion of a letter of agency is translated
into another language, then all portions of the letter of
agency must be translated into that language. AUTH: HB431,
Sec. 4; IMP, Sec¢s. 69-3-102 and 69-3-201, MCA

RULE III.

(1) Upon receipt of a complaint alleging an uwnauthorized
switch in a customer's telecommunications carrier, either
orally or in writing, from the c¢uastomer, the customer's
original pre-subscribed telecommunications carrier, the
customer's local exchange company, or from the commission or
its staff on behalf of a customer or applicant, the
telecommunication® carrier that initiated the change shall
make a suitable investigation and advise the party requesting
the inveatigation of the results. When advising the customer
or pafty requesting the investigation of the results, the
carrier that initiated the change shall provide documentation
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in accordance with these rules that confirms the customer's
valid authorization to switch telecommunications carriers.
The burden is on the carrier that initiated the change to
produce documentation that valid authorization was obtained
from the customer. If a carrier faile to provide the
documentation, the carrier change will be deemed invalid. A
telecommunications carrier, upon receipt of a complaint from
the commission or its staff alleging unauthorized switching,
shall issue an initial response within five working days.
AUTH: HB431, Sec. 4; IMP, Secs. 69-3-102 and 69-3-201, MCA

RULE IV. TELECOMMUNICATIONS CARRIER LIABILITY (1) An
entity that is not the customer and that initiates a change in
the customer's telecommunications carrier in violation of
these rules, or cannot provide documentation that the change
was initiated in compliance with these rules, is liable:

(a) to the customer for all intrastate long distance
charges, interstate long distance charges, monthly service
charges, carrier switching fees, and other relevant charges
incurred by the customer during the period of the unauthorized
change; and

(b) to the customer's original telecommunications
carrier for all charges related to reinstating service to the
customer, AUTH: HB431, Sec. 4; IMP, Secs. 69-3-102 and 69-3-
201, MCA

RULE V. REFUND OF CHARGES (1) A telecommunications
carrier which initiates a carrier change without authorization
from the customer in accordance with these rules shall issue
to the customer full credit or refund the entire amount of
such customer's telephone charges attributable to telephone
gervice from the telecommunications carrier for up to aix
cont.inuous months of unauthorized service and any charges
from another telecommunications carrier to re-egtablish
service or to change the customer's pre-subscribed carrier.
The appropriate credit or refund must be issued within a
period not to exceed 60 days from the date of the initial
complajnt from the customer, commission, or staff. AUTH:
HB431, Sec. 4; IMP, Secs. 69-3-102 and 69-3-201, MCA

RULE VI, VIOLATIONS (1) The commission may refer
violations of the prohibition against unauthorized change of a
customer's telecommunications carrier to the office of the
Montana attorney general. AUTH: HB431, Sec. 4; IMP, Sec¢s.
69-3-102 and €9-3-201, MCA

4. Rationale: These rules are promulgated purguant to
the direction of the 55th Legislature in House Bill 431.
5. Interested parties may submit their data, views or

arguments concerning the propeosed adoption in writing
(original and 10 copies) to Karen Hammel, Public¢ Service
Commission, 1701 Prospect Avenue, P.0. Box 202601, Helena,
Montana 59620-2601 no later than August 22, 1997.
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6. If a person who is directly affected by the proposed
adoption wishes to express his data, -views and arguments
orally or in writing at a public hearing, he must make written
request for a public hearing and gubmit this request along
with any written comments he has (original and 10 copies) to
Karen Hammel, Public Service Commission, 1701 Prospect Avenue,
P.O. Box 202601, Helena, Montana 659620-2601, no later than

August 22, 1997. (PLEASE NOTE: When filing comments pursuant
to this notice please use Docket No. L-97.6.3-RUL.)
7. I1f the agency receives requests for a public hearlng

on the proposed adoption from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
adoption; from the Administrative Code Committee of the leg-
islature; from a governmental subdivision or agency; or from
an association having not less than 25 members who will be di-
rectly affected, a hearing will be held at a later date. No-
tice of the hearing will be published in the Montana Adminis-
trative Register. - Ten percent of those persons directly af-
fected has been determined to be 25 based upon the number of
consumers in the state of Montana.

8. The Montana Consumer Counsel, 34 West Sixth Avenue,
P.0. Box 201703, Helena, Montana 59620-1703, (406) 444-2771,
is available and may be contacted to represent consumer
interests in this matter.

.

DAVE FISHER, Chair

CERTIFIED TO THE SECRETARY OF STATE JULY 7, 1997,
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BEFORE THE DEPARTMENT OF AGRICULTURE
OF THE STATE OF MONTANA

NOTICE OF AMENDMENT
AND REPEAL

In the matter of the amendment )
of ARM 4.5.109 and 4.5.112; )
repeal of ARM 4.5.113; relating )
to the Noxious Weed Trust Fund )
procedures. )

TO: All interested persons:

1. On June 2, 1997, the Department of Agriculture
published a notice of proposed amendment and repeal of the
above-stated rules pertaining to the Noxious Weed Trust Fund
procedures. The notice was published at page 974 of the
1997 Montana Administrative Register, issue number 11.

2, The department has amended ARM 4.5.109 and 4.5.112
exactly as proposed and repealed ARM 4.5.113.

3. No written comments were received.

DEPARTMENT OF AGRICULTURE

Ralph Pe

DTM

Ti othy J .\ Me\oy, Azforney
Rule Rev1e

Certified to the Secretary of State this 7th Day of July
1997.
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BEFORE THE BOARD OF DENTISTRY
DEPARTMENT OF COMMERCE
STATE OF MONTANA

NOTICE OF AMENDMENT AND
ADOPTION OF RULES PERTAINING
TO DENTISTS, DENTAL
HYGIENISTS AND DENTURISTS

In the matter of the amendment )
of rules pertaining to inactive )
to active status licenses for )
dentistg and dental hygienists, )
general standards, denturist )
examination and denturist )
inactive to active status )
license and the adoption of a )
new rule pertaining to )
reinatatement of denturist )
licenses )

TO: All Interested Persons:

1. On May 19, 1997, the Board of Dentistry published a
notice of public hearing on the proposed amendment and adoption
of rules pertaining to dentists, dental hygienists and
denturists at page 848, 1997 Montana Administrative Register,
igsue number 10. The public hearing was held on June 10, 1997,
in Helena, Montana.

2. The Board has amended ARM 8.16.408, 8.16.607,
8.16.719, 8.17.404 and 8.17.709 exactly as proposed. The Board
has adopted new rule I (8.17.710) as proposed, but with the
following changes: (the authority and implementing sections
will remain the same as proposed)

"g.17,71 DE RIST LICENSE REINSTATEMENT (1) through
(1) {b) will remain the same as proposed.

(c) provides evidence the applicant is not the subject of
an unresolved or adverse decision based on a complaint,
investigation, review procedure or other disciplinary
proceeding undertaken by a state, territorial, local or federal
dental /denturist licensing jurisdiction, or law enforcement
agency that relates to criminal or fraudulent activity, dental
denturist malpractice or negligent demta} denturigt care;

(d) and (e) will remain the same as proposed.

(f) takes and passes the jurisprudence examination if the
license wag revoked for three five years or longer; and

(g) will remain the same as proposed.'

3. No testimony was received at the hearing. Written
comment® were accepted through June 16, 1997. The Board has
thoroughly considered all comments received. Those comments,
and the Board’s responses thereto, are as followsa:

COMMENT NO, 1: One comment was received in support of the
amendment of 8.16.607 to change the inactive status for dental
hygienistas from three years to five years.

RESPONSE: The Board acknowledged receipt of the comment
in support.
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COMMENT NO. 2: One comment was received stating ARM
8.17.404 (3) should include the phrase "in which case shall be
national, regional or state regulated denturist examiners."

RESPONSE: The Board noted this subsection was for the
purpose of adding the phrase "or the board’s designee," which
wag precisely to allow an appropriate denturist examiner to
conduct the grading of the exam. This phrase will also allow
flexibility by the Board, who will remain responsgible for an
appropriate choice of examiner. The Board did not see a need
to add further language, as this would only confuse the issue.
Finally, the Board did not want to include the comment’s
proposed language, as it would make the rule inconsistent with
other Board rules on reinstatement of a license.

COMMENT NO, 3: One comment was received stating ARM
8.17.404 (4) should make the same change as noted in Comment
No. 2 above.

RESPONSE: See response to Comment No. 2 above.

COMMENT NO., 4: One comment was received stating New Rule
I(1){a)(iii) and (g} should delete the requirement that an
applicant for reinstatement must pay past renewal and penalty
fees if the applicant has been required to take a board-
approved examination ag a condition for reinstatement.

RESPONSE: The Board noted the rule language requirement
is parallel to the reinstatement procedures for both dentists
and dental hygienists under statutory language for those groups
of licensees. Both the exam charge, and the late fees would be
regquired for reinstatement of either other type of license. 1In
the interest of consistency, this reinstatement procedure
requiring past renewal and penalty feea must be retained as
well.

COMMENT NO, 5: One comment was received stating New Rule
I(1)(a) should add a (iv) allowing any applicant for
reinstatement to provide proof of passing the initial licensing
exam with a score of at least 90 percent, along with no
previous disciplinary action, and a showing of practical
experience to qualify for reinstatement. The comment stated it
doesn’t make sense that only a denturist has to take a
practical examination for removable prosthetica for
relicensure. Instead, this amendment would rectify this
gituation for highly qualified denturists. A statutory change
could also be considered to require all three license groups to
take the same practical exam to provide removable prosthetic
services.

RESPONSE: The Board noted that the dentist and dental
hygienist reinstatement rules do not allow a person with a
previous exam score of 90 percent to waive the exam for
reingtatement. The issue is whether an applicant who has spent
five years without practicing can show competency without re-
taking an exam. The Board will leave the current rule language
as proposed for consistency with the other reinstatement rules.
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The Board also noted it would be difficult to document
*previous practice," as the phrase the comment suggests using.

COMMENT NO. 6: One comment was received stating New Rule
I{(1)(c) should change the word "dental” to "denturist. The
comment stated this change would reflect the fact that this
rule is regulating denturists, and not dentists. The comment
further stated a denturist regulatory body should be the legal
entity with authority over .a denturist license, whereas the
current rule language may be interpreted as a dental board
having jurisdiction, when they may not.

RESPONSE: The Board noted it had discussed this wording
bhefore proposing the rule. The Board left the wording as
"dental®" in referring to the "dental licensing jurisdiction" to
allow flexibility to deal with whatever entity regulates
denturists in the various states and jurisdictions. The
wording cannot be perfect, due to variations among the states.
The current wording will allow interpretations for both
"dental" and "denturist" language for each regulatory entity.

The Board will change the phrase "dental malpractice" to
"denturist malpractice," and change "dental care" to "denturist
care" in the same subsection.

COMMENT NO., 7: One comment was received stating New Rule
I(1)(f) should change the reference from "three" years to "five"
years, to make the language consistent with existing and
proposed dental and dental hygienist rule language.

RESPONSE: The Board concurred with the comment, and will
change the rule as shown above.

BOARD OF DENTISTRY
DONALD NORDSTROM, DDS, PRESIDENT

N //)./(

ANDY POOLE,/DEPUTY DIRECTOR
DEPARTMENT OF COMMERCE

CAROL™GRELL, RULE REVIEWER

Certified to the Secretary of State, July 7, 1997.
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BEFORE THE MONTANA DEPARTMENT OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

In the matter of the amendnent } NOTICE OF
of Rules 36.17.601, 36.17.602, and ) AMENDMENT
36.17.606 pertaining to the renewable )
resources grant and loan program )
To: All Interested Persons.
1. On June 2, 1997, the Department of Natural Resources

and Conservation published notice of the proposed amendment of
rules 36.17.601, 36.17.602, and 36.17.606 pertaining to the
renewable resources grant and loan program, at page 983 of the
1997 Montana Administrative Register, Issue No. 11.

2. The department has amended the rules as proposed.
AUTH: 85-2-225, MCA

IMP: B85-2-225, MCA

3. No comments were received.

DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION

KRfHUR R. CLINCH, DIRECTOR

D Sopse) 24
@MMQ%L{QAM—___W
DONALD D. CINTYRE, RULE REVIEWER

Certified to the Secretary of State. , 1997
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the adoption
of rule I, amendment of rules
46.12.507, 46.12.522,
46.12.528, 46.12.538,
46.12.901, 46.12.902,
46.12.905, 46.12.911,

) NOTICE OF ADOPTION,
)
)
)
)

46.12.912, 46.12.915, )
)
)
)
)
)
)
)

AMENDMENT AND REPEAIL
OF RULES

46.12.1441 through
46.12.1449, 46.12.2003,
46.12.2013, 46.12.2102,
46.12.4810 and 46.12.5007 and
the repeal of rule 46.12.529
pertaining to medicaid
reimbursement methodology

TO: All Interested Persons

1. Oon May 5, 1997, the Department of Public Health and
Human Services published notice of the proposed adoption of rule
1, amendment of rules 46.12.507, 46.12.522, 46.12.528,
46.12.538, 46,12.901, 46.12.902, 46.12.905, 46.12.911,
46.12.912, 46.12.915, 46.12.1441 through 46.12.1449, 46.12.2003,
46.12.2013, 46.12.2102, 46.12.4810 and 46.12.5007 and the repeal
of rule 46.12.529 pertaining to medicaid reimbursement
methodology at page 775 of the 1997 Montana Administrative
Register, issue number 9.

2. The Department has amended rules 46.12.507, 46.12.522,
46.12.1441 through 46.12.1449, 46.12,2102, 46.12.4810 and
46.12.5007 and repealed rule 46.12.529 as proposed.

3. The Department has adopted the following rule as
proposed with the following changes from the original proposal.
Matter to be added is underlined. Matter to be deleted is
interlined.

rrovided,
ta)y(k) “By report” means a rate of payment for a procedure
which does not have a fee assigned to it.

for—wirich—no—fees—mave been—set;—reimbursement—wilt—betHased-on

tre—percentage—derived—by—dividing—the—previous—state—fiscal
i Yoo .

yearis—totad lmed:cazg bittings :FI Em!“s ?rnnz?ega =:53t?3
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st . i _
fiscal-year—1996;—the*by reportirate is-S564;

tbYy(c) ‘“Conversion factor” means a dollar amount by which
the relative value units,

are multiplied in order to convert the
units to a fee for a service.

by—this—rulte—for-statefiscal-year—1998—is:
o 34 . icmd 3 toad )

terid) *Policy adjustor” means a factor by which the
product of the relative value units and the conversion factor is
multiplied to increase or decrease the fees paid by medicaid for
certain categories of services. -

+dr(e) “Relative value unit (RVU)" means a numerical value
assigned in the resource based relative value scale to each
procedure code used to bill for services provided by a health
care provider. The relative value unit assigned to a particular
code expresses the relative effort and expense expended by a
DIQ!lﬂﬂx in providing one service as compared with another
service;.

tey(f) “Resource based relative value scale (RBRVS)" means
the most current version of the medicare resource based relative
value scale contained in the physicians' medicare fee schedule
adopted by the health care financing administration of the U.S.
department of health and human services and published in the
Federal Register annually-s

which is hereby adopted and incorporated by reference., A copy
} i : heau be obtained I
of Public Health and Human Services, Health Policy Services
Division, 1400 Broadway, P.O., BoX 202951, Helepa, MT 59620-2985]1
The RBRVS reflects RVYUs for
estimates of the actual effort and expense

involved in providing different health care services.

(2) Services icai provided
by the following health care professionals will be reimbursed in
accordance with the RBRVS methodology set forth in (3):

(a) physicians;

{(b) mid-level practitioners;

(c) podiatrists;

(d) physical therapists;

(e) occupational therapists;

(f) speech therapists;

{(g) audiologists;

(h) optometrists;
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&1}

{k}

{1}

{m) i

‘i¥{(n) providers of ora) surgery services; and

(o) providers of pathology and laboratory services.

(3) Except as set forth in (4F (7). and 5r(8) and (9),
the fee for a covered service provided by any of the provider
types specified in (2) will be determined by multiplying the
relative value units by the conversion factor gpecified in (4},
and then multiplying the product by a factor of one plus or
minus the applicable policy adjustor as provided in (5), if any;
provided, however, that rates for procedure codes included in
the conversion to the RBRVS reimbursement methodology shall be:

(a) for state fiscal year 1998, no less than 85% of and no
more than 140% of the medicaid fee for that procedure in state
fiscal year 1997;

(b) for state fiscal year 1999, no less than 80% of and
no more than 145% of the medicaid fee for that procedure in
state fiscal year 1997.

{4) The conversion factor used to determine the medicaid
payment amount for the services covered by this rule for state
fiscal year 1998 is:

(a)_. $34.14 for medical and surgical services, as specified
in (2): and

(b) . 526,51 for anesthesia services,

|

t4y{(7) The fee for a medicaid covered service provided by
any of the provider types specified in (2) will be reimbursed in
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€5r(8). For clinical laboratory services;i

{a) the department will pay the towest Jlower of the
following i H

ta¥y{i) the provider's usual and customary charges for the
service; or
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{11) In applying the RBRVS methodology set forth in
this rule, medicaid will make reimbursement in accordance with
medicare's policy on the bundling of services, as set forth in
the physiciana' medicare fee schedule adopted by the health care
financing administration of the U.S. department of health and
human services and published in the Federal Register annually,
whereby payment for certain services constitutes payment for
certain other gervices which are considered to be included in
those services.

AUTH: Sec. 53-2-201 and 53-6-113), MCA
IMP: Sec. 53-2-201, 53-6-10) and 53-6-111, MCA

4, The Department has amended the following rules as
proposed with the following changes from the original proposal.
Matter to be added is underlined. Matter to be deleted is
interlined.

46.12,528 THERAPIES, REIMBURSEMENT (1) remains the same.
(2) Subject to the requirements of this rule, the Montana
medicaid program will pay the—Yowest—of the following for

_(a) the—providerts—usual-—and—customary —charge—for—the
service;For patients whe are eligible for medicaid. the lower

H

AUTH: Sec. 53-2-201 and 53-6-113, MCA

IMP: Sec, 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA

46.12.538  AUDIOLOGY SERVICES, REIMBURSEMENT (1) remains
the same.

(2) Subject to the requirements of this rule, the Montana
medicaid program will pay the—3towest—of the following for
audiology services:
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AUTH: Sec. 53-2-201 and 53-6-113, MCA
IMP: Sec. 53-2-201, 53-6-101, §3-6-111 and 53-6-113, MCA

(1) r"Optometric services' means services provided by a
licensed optometrist that are within the scope of practice.
Optometric services include visual training.

29— Ysuat—and—customary*—means—those—charges—that—the
jort inciudi tcaid : Arpilil ; C

AUTH: Sec. 53-6-113, MCA
IMP: Sec. 53-6-101 and 53-6-141, MCA

46.12.902 OQPTOMETRIC SERVICES, REQUIREMENTS (1) These
requirements are in addition to the rule provisions generally
applicable to medicaid providers.

(2) The department hereby adopts and incorporates by
reference the definitions found in the introduction of
Physicianas Current Procedural Terminology, fourth edition (CPT
4), published by the American medical asgociation of Chicago,
Illinois. These materjials set forth meanings of terms commonly
used by the Montana medicaid program in implementation of the
program's optometric schedule. A copy of the definitions herein
incorporated may be obtained through the Department of Public
Health and Human Services, Health Policy Services Division, P.O.
Box 202951, 1400 Broadway, Helena, MT 59620-2951. Providers
must bill for services using the procedure codes, and modifiers
set forth, and according to the definitions contained in the
health care financing administration's common procedure coding
system (HCPCS). Information regarding billing codes, modifiers
and HCPCS is available upon request from the Health Policy and
Services Division at the address stated above.
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(3) A medicaid recipient age 21 and over is limited to one
eye examination for determination of refractive state per 730
day period unless one of the following circumstances exist:

(a) following cataract surgery more than one examination
during the 730 day period is necessary; or

(b) the provider determines by screening that a loss ot
one line acuity has occurred with present glasses.

AUTH: Sec. 53-6-113, MCA
IMP: Sec. 53-6-101 and 53-6-141, MCA

AUTH: Sec. 53=6-113, MCA
IMP: Sec. 53-6-101, 53-6-113 and 53-6-141, MCA

46.12.91] EYEGLASSES DEFINITIONS (1) Eyeglasses mean
corrective lens and/qr with frames prescribed by an
ophthalmologist or by an optometrist, to aid and improve vision.
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AUTH: Sec. 53-6-113, MCA
IMP: Sec. 53-6-101 and 53=6-141, MCA

46.12.912 2 EYEGLASSES, SERVICES, REQUIREMENTS, AND
RESTRICTIONS (1) These requirements are in addition to the
rule provisions generally applicable to medicaid providers.

(2) Providers dispensing eveglasses or contact lenses must
bill for services using the procedure codes and modifiers set
forth, and according to the definitions contained, in the health
care financing administration's common procedure coding system
(HCPCS) . Information regarding billing codes, modifiers and
HCPCS 1s available upon request from the Department of Public
Health and Human Services, Health Policy and Services Division,
1400 Broadway, P.O. Box 202951, Helena, MT 59620-2951.

(3) through (5)(a) remain as proposed.

(b) The dispensing provider must receive prior
authorization from the department for contact lenses and with
dispensing fee.

AUTH: Sec. 53-6-113, MCA
IMP: Sec. 53=-6-101 and 53-6-141, MCA

46.12,915 EYEGLASSES, REJMBURSEMENT (1) Reimbursement—is
i + Eyeglasses are prepaid by the
department through a single volume purchase contract.
(2) Reimbursement for prostheticeyes—and contact lenses is
as follows:
(a) The department pays the lowest lower of the following:
(1) (a) (1) through (1) (b) remain as proposed.
(c) The department's fee schedule for contact lenses and
includes fees set and maintained according to
the following methodology:
(1) (c) (1) through (1) (c)(v) remain as proposed.

AUTH: Sec. 53=6=113, MCA
IMP: Sec. 53-6-101 and 53-6-141, MCA

(1) Providers wmwust bill for
services using the procedure codes and modifiers set forth, and
according to the definitions contained, in the health care
financing administration's common procedure coding system
(HCPCS) . Information regarding billing codes, modifiers and
HCPCS is available upon request from the medicaid—services

division at the address stated in ARM
46.12.,2001(3).
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(3) Reimbursement to physicians for physician-
administered drugs which are billed under HCPCS "“J" anpd "Q“
codes will be either according to a fee schedule established by
the department and updated at least annually based upon the
Montana estimated acquisition cost or maximum allowable cost, as
defined in ARM 46.12.102 or the provider's usual and customary
charge, whichever is lower. No dispensing fee will be paid to
physicians.

(a) The maximum allowable cost limitation shall not apply
in those cases under—subsection—4)> where the physician
certifies in their own handwriting that in their medical
judgment a specific brand name drug is medically necessary for
a particular patient. Acceptable certification statements are
“brand hecessary" or "brand required." A check-off box on a
form or a rubber stamp is not acceptable.

AUTH: Sec. /3-6-113, MCA
IMP: Sec. 53-6-101, 53-6-113 and 53-6-141, MCA

(1) remains as proposed.

(2) Medicaid coverage of mid-level practitioner services is
Hmitedto—these—services—Tisted—imrARM—46-12-26003 available
according to the requirements, procedures,. and fees gpecified
for physicians under ARM 46,12,2003.

(3) through (5) remain as proposed.

(a) , or
(5) (b) through (9)(g) remain as proposed.

AUTH: Sec. 53-2-201 and 53-¢-113, MCA
IMP: Sec. 53-6-101, MCA
5. The Department has thoroughly considered all commentary

received. The comments received and the department's response
to each follow:

COMMENT #1: What are the benefits of the policy adjustments
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made to family planning and other providers, and how can those
benaefits be measured? When will that information be available?

RESPONSE: Policy adjustors are measures that increase or
decrease reimbursement for procedure codes. The Medicaid
program has included policy adjustors for family planning and
obstetrical services no matter which provider specialty provides
the serviceas. ‘The anticipated benefit is that the Medicaid
program will increase or at least maintain the level of
participation in these services, which in turn should reduce the
number of Medicaid births and high coast babies. The Department
will attempt to measure the outcomes associated with the policy
adjustor but it may not be possible to exactly measure the
impact of policy adjustor since there are other factors which
can affect participation.

: The organizations representing family physicians
and optometrists indicated their support for the proposed RBRVS
reimbursement system. They indicated they congider it to be
equitable and noted that the compromise implementation of the
RBRVS payment system was reached after much debate in the
Legislature. They recommend that implementation proceed as
spelled out by the Legislature.

: The Department agrees. Provider types affected by
the proposed changes in Medicaid's reimbursement system were
afforded opportunities to express their views both prior to and
during the 55th Legislative Session. After hearing all points
of view, the Legislature arrived at a compromise plan, which the
Department believes is eguitable and mandated.

H Several physician specialties such as
anesthesiology, neurosurgery, and orthopedic surgery, strongly
objected to the proposed RBRVS rules. They noted that the
specialists reluctantly agreed to a compromise under which the
reduction in fees experienced by specialists under the RBRVS
system would be limited to 15% in Fiscal Year 1998 and 20% in
Fiscal Year 1999, That compromise also imposed limitations on
the increases received by general physicians, namely 40% in FY
1998 and 45% in FY 1999. Although the specialists are still
willing to abide by that compromise position, they suggest that
there is no guarantee that the generalists will receive
increases in reimbursement of the magnitude promised. The
specialists therefore urge the Department to implement an
alternative plan to the reimbursement system described in the
RBRBS rule” as proposed.

The specialists' proposal is that the new RBRVS system be phased
in more gradually, with the generalists receiving the new
increased fees based on the proposed RBRVS system now, while the
specialists would continue to be reimbursed at the current
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rates. The 200 most fregquently used codes would be updated over
the FY 98-99 biennium, and other codes would be adjusted over
time.

RESPONSE: The language of House Bill 2 authorizing
implementation of the RBRVS system states: "It is the intent of
the legislature that the implementation of the resource based
relative value scale (RBRVS) physician provider rate system be
phased in over the 1999 biennium. The department shall engure
that in fiscal year 1998, the reimbursement for each procedure
included in the RBRVS system did not decrease more than 15% or
increase more than 40% compared with the reimbursement rate used
in fiscal year 1997. The department shall ensure that in fiscal
year 1999, the reimbursement for each procedure included in the
RBRVS system not decrease more than 20% or increase more than
45% compared to the reimbursement rate used in fiscal year 1997.
If the proposed minimum and maximum reimbursement parameters
yield insufficient funds to implement the RBRVS system, funds
must be taken first from the 1.5% provider rate increase and
second from the RBRVS policy adjuster to achieve the percentages
of increase or decrease".

This language does hot address decreases or increases for groups
or specialities, although it was known the certain specialties
would be adversely affected and that others would experience
significant increases. Nor does the language of HB 2 allow the
Department to leave rates for certain providers alone and change
rates for all other providers.

COMMENT #4: When the Legislature agreed to the reduction of
reimbursement for specialists of up to 15% in FY 1998, had the
Legislature been informed and did they know that the 15%
projected cuts were statewide projections, and some individual
doctors would experience reductions of more than 15% in their
Medicaid payments? 1Is it the Department's position that the
Legislature agreed to a plan under which some doctors will have
reductions in payments of more than 15%?

RESPONSE: As quoted in the Response to Comment #3 above, the
language of House Bill 2 authorizing implementation of the RBRVS
system imposes limits on increases and decreases in rates for
each procedure or service. HB 2 does not discuss limits on
increases or decreases for particular provider types or
specialties or individual Medicaid providers.

The procedure codes in the RBRVS system are shared by many
providers, although the individual protocols of the different
provider types restrict which codes a provider uses. The
overall increage or decrease in reimbursement experienced by a
specific provider group or an individual provider will be
determined by the mix of codes used and the number of times each
code is billed over time. The Department emphasized repeatedly
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during the legislative hearings that it was impossible to
guaragtea that Medicaid payments to individual practitioners
would not increase or decrease more than the limits agreed upon
and adopted by the lLegislature.

It is currently the Department's policy in the case
of persons dually eligible for Medicare and Medicaid, that
Medicaid reimburses the Medicare deductible and coinsurance.
The total reimbursement from both Medicare and Medicaid can not
exceed the Medicaid rate for the service provided. The new rule
on Medicaid reimbursement does not address this policy. Does it

still apply?

tment's
RESPONSE: Yes. There has been no change in the Depar
policy on reimbursement for dually eligible recipients.
Additional language has been added to 46.12.528, 46.12.538,
46.12.905, and 46.12.2003 to make this clear.

COMMENT #6: It appears rule 46.12.539 is unnecessary with the
implementation of Rule 46.12.502A as audiology services will bf
reimbursed using the RBRVS methodology and payment "“by report
where RVUs are unavailable.

RESPONSE: The Department agrees. Refer to MAR Notice No. 37768
in this issue of the Montana Administrative Register which
proposes the repeal of rule 46.12.533.

COMMENT #7: The current billing system used for anesthesia has
a major difference from the proposed RBRVS billing system. The
present reimbursement system for anesthesiologists has been "by
report". This has generally resulted in the following payment
system: An anesthesiologist will generate a bill that is the
result of industry standard units specific to a particular
patient and procedure. These units are multiplied by a
conversion factor and this amount has been paid at 65.2%.
Overall, this industry standard of relative value anesthesia
units (the ASA relative value study) has been adopted by
commercial payers and the Medicare-RBRVS system with one major
exception. The current Medicaid billing system, which is the
same as the commercial third party payor billing systenm,
includes modifiers. When Medicare terminated the payment of
modifiers, the conversion factor was raised significantly to
adjust for the decreased payment.

RESPONSE: The Department's RBRVS contractor made its estimate
of time units (and therefore of the conversion factor implicit
in the current method) using two separate methods. One method
was to analyze the Medicaid claims in detail using algorithms to
screen out claims with anomalous data before estimating time
units so that they were comparable from claim to claim. The
second method was to apply national-level estimates of average
time units for specific codes to individual claims. Both
methods yielded essentially the same answer of an implicit
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conversion factor of $26.71 and therefore an average charge per
unit of $40.97 (i.e., $40.97%0.652 = $26.71). This result also
corresponded to the approximate average charge level of $40 a
unit that several providers mentioned during the consultative
process.

The isgue has been raised as to the impact on the contractor's
estimation process of physical status modifiers which would not
affect payment under the new method. In the 1995 claims data
there were 57 claims with a P3 modifier (severe systemic
disease, which adds one unit under the ASA guidelines) and 27
claims with a P4 modifier (severe systemic diseage that is a
constant threat to life, which adds two units). Since these
will not affect payment in the future, the contractor did not
take them into account in the historical data. The result is
the ‘apples-vs-apples' comparison that is appropriate. If the
contractor had taken the modifier units into account during the
estimation process, the sum of units would have been higher and
the conversion factor lower, which would not be in the
providers' interest.

In response to questions raised during the rule hearing on
RBRVS, the Department and representatives from the Montana
Soclety of Anesthesiologists met to discuss RBRVS
implementation. During the meeting, anesthesiologists expressed
concerns about the accuracy of the proposed conversion factor
for anesthesiology. To gather further information, the
Department agreed to survey anesthesiologists and Certified
Registered Nurse Anesthetists (CRNAs). The survey was conducted
to obtain Montana specific usual and customary anesthesia
billing practices. The Department also agreed to delay
implementation of the RBRVS program until August 1, 1997
(originally scheduled for July 1, 1997). As a result of the
survey, and further analysis of Abt's anesthesia data, the
Department raised the anesthesia conversion factor from $23.73
to $26.51 in ARM 46.12.502AR (4)(ii).

s "If mistakes are found at the Medicare rates during
the interim, will the Department change the Medicaid rates to
rectify the mistake, and, if so, when? If mistakes are found at
the Medicare rates but there is no national change to fix those
mistakes, will the Department nevertheless change the Medicaid
rates to fix the mistakes? If evidence comes to the
Department's attention after the RBRVS rule is adopted that the
Medicare rates on which the Medicaid rates are based on are not
very well factored into Montana, will the Department amend its
rule to fix local Medicaid rates?

RESPONSE: The Medicaid rates are not based on the Medicare
rates. In adopting the Medicare RBRVS system, Montana Medicaid
is accepting the Medicare relative value units (RVUs) assigned
to the individual codes. The RVUs determine the relative
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position of a code on the scale to other codes.

The Medicaid rate for an individual code 18 determined by
multiplying the Montana specific conversion factor times the
RVUs assigned to a code. The conversion factor for Medicaiad is
determined by computing the number of times all the codes will
be billed during a year and dividing those figures into the
Medicaid appropriation for the next state fiscal year. The
result is the maximum amount Medicaid can have for a conversion
factor.

Medicare rates are mentioned as a benchmark for Medicaid rates.
But, Medicare's conversion factor and rates do not determine
Medicaid's conversion factor and rates.

Clinical lab services with fees which are outside the RBRVS
system will now have their rates based on "the lower of the
Medicare fee schedule established at 60% of the prevailing
charge for physician offices and independent labs and hospitals
functioning as independent labhs".

COMMENT #9: If the Department finds that specialists who
experience rate cuts are no longer taking Medicald cases, will
the Department take action to raise their rates. How is the
Department going to monitor providers to determine whether the
cuts in reimbursement rates to some providers result in less or
no service to Medicaid patients.

RESPONSE: The Department is often criticized for having rates
that are too low. If Medicaid begins to experience access
problems after conversion to the RBRVS, the Department will
review the areas having such problems to determine if it was a
result of the RBRVS conversion or other factors such as the cost
of services, guality of services, or skill necessary for the
delivery of services,

If the Medicaid program found an access problem in a geographic
area, the department would meet with the providers in the area
to see if access to Medicaid services could he negotiated. Of
the twenty state Medicaid programs that converted to the HCFA
RBRVS program, no access problems resulted that were attributed
to the conversion.

COMMENT #10: Does the Department have the right and rulemaking
authority to raise and change rates in between the legislative
sessions? Does the Department have the authority to increase
rates to providers or some providers while the legislature is
not in session?

RESPONSE: Yes, the Department has such authority pursuant to
section 53-6-101(7), MCA, which provides that the bDepartment
*may set rates for medical and other services provided to
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recipients of Medicaid". The pepartment also has a mandate
under section 53-6-113(3), MCA, to “establish by rule the rates
for reimbursement of services provided under this part“. The
"part" referred to is Title 53, Chapter 6, part 1 relating to
Medicaid. However, as a practical matter, there seldom are
sufficient monies in the Medicaid budget to provide overall
provider rate increases. Additionally, since the Legislature
has mandated specific changes in the Medicaid reimbursement
system in House Bill 2, the Department would not make system-
wide changes in reimbursement rates which were contrary to the
intent of House Bill 2.

COMMENT #11: What would be needed before the Department would
change rates between legislative sessions. Will the Department
consider other changes in the system of reimbursements in
between legislative sessions and under what circumstances would
the Department make minor changes in the reimbursement system?

: Section 53-6-113(3), MCA, provides that the
department may consider, but is not limited to considering, the
availability of appropriated funds, the actual cost of services,
the quality of services, the professional knowledge and skills
necessary for the delivery of services, and the availability of
services. The department has taken into consideration the
factors mentioned above in converting to the RBRVS system.

COMMENT #12: Will the Department consider negotiated rulemaking
for these proposed rules or changes in the rules in the next two
years and under what circumstances would they consider using
the procedure of negotiated rulemaking for other changes to
these rules?

RESPONSE: The Department did not use the formal negotiated
rulemaking process. However, extensive effort has already been
made to fully involve all affected providers in this process.
During the RBRVS conversion project beginning in May 1996, the
department met twelve times with provider groups affected by the
conversion to RBRVS. This included three video conference
meetings open to 13 communities across the state. Monthly
newsletters were also sent to over 3,000 Medicaid providers and
all reports generated by Abt were made available to providers
and their associations.

The Department has delayed the implementation of this rule and
the RBRVS system one month to August 1, 1997 to review
additional Montana anesthesia data to verify the anesthesia
conversion factor. Also, there was ongoing lobbying on behalf
of the anesthesiology and other specialties which resulted in
the legislative language on the "RBRVS phase in" in House Bill
2. Unfortunately but inevitably, some providers will be
dissatisfied with the results when a new reimbursement system is
implemented. The Department does not feel there is any further
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benefit to be gained by conducting negotiated rulemaking.

The Department does not anticipate making major changes to the
proposed RBRVS payment methodology between legislative sessions
other than changes to the phase-in percentages authorized by the
legislature. Minor changes may be made to add or modify
individual procedure codes as necessary or to adapt changes made
by the Medicare program.

GCOMMENT. _ #£13: TIf the procedure codes which we use to bill for
our services were developed for use by our disciplines (physical
therapy, occupational therapy, and speech therapy), why are we
not being reimbursed the full relative value, as opposed to
being reimbursed 90% of the amount physicians are reimbursed for
the same procedure code, under the proposed Resource Based
Relative Value Scale (RBRVS) reimbursement rule?

RESFONSE: The CPT codes in question can be used by many
provider types, including physicians, mid-level practitioners,
audiologists, and physical, occupational and speech therapists.
The 55th Montana Legislature adopted the Department's
recommendation that certain provider types, such as mid-level
practitioners, audiclogists, and physical, occupational, and
speech therapists, be reimbursed at 90% of the physician's fee.
The Department is not adjusting the relative values for the
codes which will be billed by audiologists, and physical,
occupational and speech therapists. Rather, we are applying a
10% reduction policy adjustment which, 1like other Medicaid
policy adjustments, is separate from other reimbursers and is
used to adjust overall payments.

COMMENT #14: What is the total amount of money that is going to
be changed between providers due to these rules? What provider
groupe are going to receive increases and which are going to
receive decreases and by how much. How many and which providers
are going to smee greater or smaller increases or decreases than
the statewide average and by how many dollars are they going
to receive increases or decreases?

: The department does not know the amount of dollars
that will change between providers or provider groups. The
department paid our consultant nearly $20,000 to refigure the
fees for the codes with the limits of no decrease of more than
15% and no increase of more than 40%. To compute the exact
increase and decrease to each provider group or specialty would
cost another 510,000,

In moat cases, some codes billed by a provider group will
increase and some codes will decrease. The overall increase or
decrease to a provider group will depend on what combination of
codes is billed by that group.
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Generally, conversion to the RBRVS system will mean an increase
for family practice, pediatricas, dermatology, neurology,
physical wmedicine, nephrology, neonatology, physician assistants
and school-based services and a decrease for anesthesiology and
surgical specialties such as general surgery, ENT, neurosurgery,
orthopedic surgery, plastic surgery and thoracic surgery.

:  How much money was paid under the contract with
Abt Associates, and will they continue as contractors in the
future?

BESPONSE: The department contracted with Abt Associates to
analyze the current Montana Medicald primary care provider
reimbursement system; recommend an alternative resource based
relative value system to the current system; prepare naecessary
reports and documents; facilitate and attend public meetings;
develop claims file for use by the department's claims
processing contractor, Consultec, Inc.; develop a PC software
program to annually modify the relative values in the system;
and make additional computer runs of the data developed during
the course of the contract. The total amount paid to Abt under
this contract was $151,000 through June 30, 1997.

The department will continue to contract for services in
accordance with the state's contracting guidelines with
contractors who in the department's opinion offer the best
product and the most reasonable price. Abt's proposal was the
lowest priced of the three proposals the department received for
this project.

: An association representing podiatrists objected
to reducing the "by-report" rate to 58% and objects to removing
the "by report® percentage of 70% from ARM 46.12.522. The
association feels such changes could "...have the unintended
effects of limiting access and harming those recipients in need
of these services".

H The current "“by report" percentage dates from the
early 1980s and was set at that time to reflect average payment
as a percent of charges., The current actual payment percentage
as a percent of charges was determined by the RBRVS contractor
to be 58%. The contractor further recommended the department
reset the "by report" percentage each year to reflect the
previous year's average payment as a percent of charges. The
department agrees with both recommendations and feels it more
properly reflects the intent of current actual payment as the
average percent of charges.
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ule Rev er

Director, Publ Health and

Human Services

Certified to the Secretary of State July 7, 1997.
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VOLUME NO. 47 QPINION NO. 4

LAND USE - Role of zoning commission in city exercising self-
government powers;

LOCAL GOVERNMENT - Conflicts between state zoning statutes and
local =zoning ordinances of city exercising self-government
powers;

MUNICIPAL CORPORATIONS - Conflicts between state zoning statutes
and local zoning ordinances of municipality exercising self-
government powers;

MONTANA CODE ANNOTATED - Title 76, chapter 2, part 3; sections
7-1-114, 76-1-108, 76-2-307, -327,

OPINIONS OF THE ATTORNEY GENERAL - 42 Op. Att'y Gen. No. 57
(1987}, 41 Op. Att'y Gen. No. 64 (1986), 38 Op. Att'y Gen. No.
98 (1980).

HELD : A city exercising self-government powers may not vest
its municipal planning board with those powers vested
in municipal zoning commissions by Mont. Code Ann,
§ 76-2-307.

July 1, 1997

Mr. Gary R. Thomas

Red Lodge City Attorney

201 South Broadway, Suite D
Red Lodge, MT' 59068

Dear Mr. Thomas:
You have asked my opinion on the following question:

Whether a c¢ity exercising self-government powers may
vegt its municipal planning board with those functions
and authority normally exercised by a municipal zoning
commission described by Mont. Code Ann. § 76-2-3077

Several years ago the City of Red Lodge, a city of the third
class which adopted self-government powers in 1986, initiated a
land use planning process. This process led to the adoption of
a Master Plan by the Red Lodge City Council on December 21,
1995. The formulation of the Master Plan was accompanied by the
drafting of a Development Code which contains zoning regulations
and enforcement ordinances and serves generally to implement the
adopted Master Plan. The Development Code was adopted by the
Red Lodge City Council April 8, 1997.
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The Development Code establishea a Planning Board that will
serve as the city's zoning commission for purposes of
implementing municipal zoning authorized by Mont. Code Ann.
title 76, chapter 2, part 3. In particular, Mont. Code Ann.
§ 76-2-307 provides:

Zoning commission. In order to avail itself of the
powers conferred by this part, except 76-2-306, the
city or town council or other legislative body shall
appoint a commission, to be known as the =zoning
commission, to recommend the boundaries of the various
original districts and appropriate regulations to be
enforced therein. Such commission shall make a
preliminary report and hold public hearings thereon
before submitting its final report, and such city or
town council or other legislative body shall not hold
its public hearings or take action until it has
received the final report of such commission.

The Red Lodge Planning Board has been vested by the city with
all the authority necessary to fulfill the duties of a zoning
commission as detailed in the statute set forth above.

You ask whether the Red Lodge Planning Beoard may function as the
municipal zoning commission described by Mont. Code Ann. § 76-2-
307. The gquestion in essence is whether a city with self-
government powers may choose to combine the discrete functions
and authorities of a planning board and zoning commission into
one body, a planning board, thereby eliminating review by a
zoning commission.

A city exercising self-government powers "may exercise any power
or provide any service except those specifically prohibited by

the Constitution, law or the local government's charter." D &
i i i i i , 219 Mont. 437, 445, 713
P.2d 977, 982 (1986). This office has consistently recognized

that Mont. Code Ann. § 7-1-114 prohibits local governments with
self-government powers from adopting ordinances that modify
procedures set forth in state planning and zoning statutes. See
42 Op. Att'y Gen. No. 57 (1987); 41 Op. Att'y Gen. No. 64
(1986); 38 Op. Att'y Gen. No. 98 (1980).

Montana Code Annotated § 7-1-114 provides in relevant part as
followa:

Mandatory provisione. (1) A local government with
self-government powers is subject to the following
provisions:
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(e) All laws which require or regulate planning
or zoning;

(2) These provisions are a prohibition on the
self-government unit acting other than as provided.

As was noted in 38 Op. Att’y Gen. No. 98 (1980), this statute
applies to procedural zoning laws as well as substantive laws.
In that opinion Attorney General Greely interpreted a Butte-
Silver Bow gelf-governing ordinance that created a right of
appeal from a Board of Adjustment decision, in addition to the
appeal provided by Mont. Code Ann. § 76-2-327. Attorney General
Greely found that the optional appeal right was "other than as
provided" by statute and thus prohibited by § 7-1-114(2).

In 41 Op. Att'y Gen. No. 64 (1986) this office was asked whether
it was appropriate for the Missoula County Commissioners to
delegate authority for approving subdivision plats to a planning
board. It was noted that no state statute provided for such a
delegation and that § 7-1-114 prohibits a self-governing unit
from modifying zoning and planning statutes. Attorney General
Greely found that Missoula County could not delegate its
subdivision review authority to staff or a planning board.

Finally, in 1987 the self-governing power of Butte-Silver Bow
was again construed with regard to its subdivision review
authority. 42 Op. Att'y Gen. No. 57. Consistent with the
reasoning of the preceding Attorney General’s Opinions, Butte-
Silver Bow was found to not have the authority to review
divisions of land consisting of parcels 40 acres or larger,
because the Subdivision and Platting Act only contemplated
review of 20-acre parcels.

You ask whether Red Lodge may transfer the functions of a zoning
commission to a planning board. 1In light of the established
meaning of § 7-1-114, Red Lodge is prohibited from creating a
planning and zoning mechanism that is not provided by state
statute. Section 76-2-307 states that cities "shall appoint a
commission, to be known as the zoning commission, to recommend
the boundaries of the various original districts." While
§ 76-1-108 allows a city to designate a city-county planning
board as the city's zoning commission for purposes of § 76-2-
307, no such authorization exists for the designation of a city
planning board as the zoning commission. Had the legislature
wanted to permit this practice, it easily could have drafted
§ 76-1-108 to say Bso. Since it did not, I find that a local
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ordinance that establishes an alternative zoning system is
prohibited by § 7-1-114.

In closing, I note that there is no statutory bar which prevents
the city from appointing a planning board as required by statute
and then naming the same persons to serve as the zoning
commigsion. The two bodies would have to exercise their
respective authorities in a manner that clearly identified which
body waes acting, but procedures could be adeopted to achieve this
result. Montana law only prevents a city from using a planning
board to exercise both planning and zoning functions.

THEREFORE, IT IS MY QOPINION:
A city exercising self-government powers may not vest its

municipal planning board with those powers vested in
municipal zoning commissions by Mont. Code Ann. § 76-2-307.

;  Attdrney General

(/ jpm/gms/dm
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VOLUME NO. 47 OPINION NO. S

ADMINISTRATIVE LAW AND PROCEDURE - Discretion of agency to
interpret statutes which it administers;

ARCHITECTS, BOARD OF - Regulation of practice of architecture;
BUSINESS REGULATION - Regulation of practice of architecture;
COMMERCE, DEPARTMENT OF - Regulation of practice of architecture;
MONTANA CODE ANNOTATED.--Title 37, chapter 65; sections 37-1-131,
-131Q01), 37-65-101, -102, -102(5), -103, -103(4), (4)(c),
(4) (d), -204, -301, -303, -322, -323.

HELD: The Board of Architects has the authority to regulate the
practice of architecture as well as the use of the title
"architect" or use of other words implying the practice of
architecture.

July 8, 1997

Ms. Pamela Hill, Chairman

Montana Board of Architects

Professional and Occupational
Licensing Bureau

Department of Commerce

P.O. Box 200513

Helena, MT 59620-0513

Dear Ms. Hill:
You have requested my opinion on the following guestion:

Do Mont. Code Ann. §§ 37-65-102 and -103 create a
title act, a practice act, or a combination of both
under which the Board of Architects may seek criminal
prosecution or injunctive relief against unlicensed
persons?

My review of the applicable statutes leads to the conclusion that
the Board of Architects has the authority to regulate the
practice of architecture as well as use of the title "architect"
or similar words implying the practice of architecture.

Montana Code Annotated § 37-65-101 describes the purpose and

legislative intent for enacting laws governing the practice of
architecture and provides:
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It is hereby declared, as a matter of legislative
policy in the state of Montana, that the practice of
architecture is a privilege granted by legislative
authority and is not a natural right of individuals
and that it is necessary . . . to provide laws
covering the granting of that privilege and its
subsequent use, control, and regulation for the
purpose of protecting the public from the
unprofessional, improper, unauthorized, and
unqualified practice of architecture.

By its expreas terms, the legislature set out to create a system
to regulate the "practice" of architecture.

Montana Code Annotated § 37-65-301 requires each architect to be
licensed and provides:

Except as provided in this chapter, no person may
practice architecture in this state or use the title
"architect" or "licensed architect" or any words,
letters, figurea, or other device indicating or
intending to imply that he is an architect, without
having qualified under this chapter.

By its plain terms, this section prohibits the unqualified
"practice" of architecture as well as the unauthorized use of the
title "architect" or similar words implying that the person
engages in the practice of architecture.

Further, Mont. Code Ann. § 37-65-322, which imposes a penalty for
violation of the chapter, provides:

Any person who uses the title "architect" or "licensed
architect" or any other words, letters, figures, or
device indicating or intending to imply that the
person using the same is an architect or who shall
engage in the practice of architecture within the
meaning of this chapter or shall accept compensation
for rendering architectural service without first
having complied with the provisions of this chapter
shall be deemed guilty of a misdemeanor

This section, by its plain terms, also imposes a penalty for the
unauthorized practice of architecture and the unauthorized use of
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the title "architect" or similar words implying that the person
engages in the practice of architecture.

It is a well-established rule of statutory construction that a
statute is to be construed according to its plain meaning.
stratemever v, Lincoln County, 276 Mont. 67, 915 P.2d 175 (1996);
State v, Martel, 273 Mont. 143, 902 P.2d 14 (1995); Clarke v.
Magsey, 271 Mont. 412, 897 P.2d 1085 (1995). By the plain terms
of the above statutes, the legislature established a scheme for
the regulation of the practice of architecture as well as the use
of the title "architect." Therefore, in answer to your question,
Montana law proscribes the unauthorized practice of architecture,
as well as the unauthorized use of the title "architect" or
similar words implying that a person is engaged in the practice
of architecture.

You next state that it 1is unclear what constitutes the
unauthorized practice of architecture and seek advice in this
regard. The practice of architecture is defined broadly as

any professional service or creative work requiring
the application of advanced knowledge of architectural
design, building construction, and standards and
involving the constant exercise of discretion and
judgment in such activities, in which the safeguarding
of 1life, health, or property 1is concerned, as
consultation, investigation, evaluation, planning,
deasign, or inapection of construction for any public
or private building.

Mont. Code Ann. § 37-65-102(5). All practicing architects are
required to be licensed. Mont. Code Ann. § 37-65-301. The Board
of Architects establishes the standards and qualifications for
licensure. Mont. Code Ann. §§ 37-65-303, 37-1-131(1). A person
who engages in the practice of architecture without being
licensed is subject to conviction for a misdemeanor. Mont. Code
Ann. § 37-65-322. The Board may also enjoin the unauthorized
practice of architecture if it has reasonable grounds to believe
that a person is violating any provision of title 37, chapter 5.
Mont. Code Ann. § 37-65-323.

Certain persons and actions have been exempted from regulation.
In particular, § 37-65-103(4) (c) exempts any person who plans,
designs, alters, repairs, supervises or builde a residential
building of less than eight living units. Section
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37-65-103(4) (d) exempta the planning, design, alteration,
construction, repair, or supervision of construction of a
building by its owner, “if the building is not intended for use
or used as a public building.”

You ask whether the exemption in § 37-65-103(4) (c) means that
all commercial buildings must be designed by an architect. It is
important to recognize that while the above statutes govern the
practice of architecture, they do not purport to establish
standards for construction of buildings. The penalties and
enforcement provisions allow the Board to regulate only the
unauthorized practice of architecture and unauthorized use of the
title architect. These provisions do not address a situation
where an individual or entity fails to hire a licensed architect.

Under § 37-65-103(4)(c), a person who designs and builds a
residential building of less than eight units is exempted from
the requirements of the chapter. This provision does not impose
an affirmative duty upon a person to hire an architect if a
residential building is built with eight or more units. Nor does
it establish as a building code standard the requirement of an
architect's seal. While the provisions of the chapter allow the
progecution and enjoining of individuals who engage in the
unauthorized practice of architecture, the provisions do not
proscribe penalties for anyone who fails to hire or use an
architect. Thus, the Board’s authority extends to the person
performing the architectural services, not the person for whom
those services are performed.

You also ask whether an owner who hires another person to design
and build a building is subject to prosecution. Section 37-65-
103(4) (d) exempts the planning, design, alteration, construction,
repair or supervision of construction of a building by its owner
if the building is not intended for public use.

This exemption does not encompass a situation where the owner
hires another person to design and construct the building or
where the owner hires someone to supervise the construction. As
with the exemption in § 37-65-103(4) (¢), this subsection does not
impose an affirmative duty upon owners to construct all buildings
with the service of an architect. It simply exempts such owners
when they do the work themselves or supervise others in doing the
construction. When an owner hires another person, then it is the
person he hires who may be subject to regulation, depending upon
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whether that person is engaged in the "practice of architecture"
as defined in Mont. Code Ann. § 37-65-102(5).

I note that you have requested my opinion assuming that the Board
of Architects "does not have the authority to interpret statutes
within the rules of statutory congtruction® as would a court.
Contrary to your assumption, under Mont. Code Ann. § 37-1-131

the Board is charged with the duty to "set and enforce standards
and rules governing the licensing, certification, registration,
and conduct" of the practice of architecture. The Board
similarly has the ability to "adopt, amend, or repeal rules
necessary for the implementation and enforcement" of title 37,
chapter 65. Mont. Code Ann. § 37-65-204. These sections grant
the Board the authority to interpret the statutes which they are
to enforce through either rulemaking or the contested case
process, Such rules and decisions are given deference by the
courts. See Christenot v, State. Dep't of Commerce, 272 Mont.
396, 901 P.2d 545 (1995) (administrative agency's interpretation
of statutes which it administers presumed controlling); Montana
Dep't of Revenue v, Kaiger Cemenf Coxp., 245 Mont. 502, 803 P.2d
1061, 1064 (1990) (“Reasonable constructions must be adopted if
possible, with deference shown to the interpretation given to the
statutes by the officers or agencies charged with its
administration”); see alsgo Chevron v, Natural Resources Defense,
467 U.S. 837 (1984) (the power of an agency to administer a
program necessarily requires the formulation of policy).
Agencies frequently construe the statutes they are charged with
enforcing or administering. Such statutory construction is not
the sole province of the courts or of this office.

THEREFORE, IT IS MY OPINION:

The Board of Architects has the authority to regulate the
practice of architecture as well as the use of the title
"architect" or use of other words implying the practice of
architecture.

rely,

P{ MAZURE
ney General

jpm/elyg/dm
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BEFORE THE BOARD OF FUNERAL SERVICE
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the petition
for declaratory ruling on the
application of sections

) NOTICE OF PETITION FOR

)

)
37-19-301 and 37-19-101(13), )

)

)

)

DECLARATORY RULING

MCA, to their pre-need funeral
arrangement program in
Montana

TO: All Interested Persons:

1. On August 19, 1997, at 9:00 a.m., the Board of Funeral
Service will hold a public hearing in the Professional and
Occupational Licensing conference room, Lower Level, Arcade
Building, 111 North Jackson, Helena, Montana, to congider the
petition for declaratory ruling on the matter of the sale of
pre-need funeral arrangements by unlicensed persons.

2., Petitioners are seven funeral homes authorized to do
buainess in the state of Montana. The seven Petitioners and
their addresses are:

Livingston, Malletta & Geraghty
224 West Spruce
Missoula, MT 59802

Squire, Simmons & Carr
3035 Russell
Miggoula, MT 59801

Sunset Memorial Funeral Home and Cemetery
7405 Mullan Road
Missoula, MT 59801

O'Connor Funeral Home
P.O. Box 2374
Great Falls, MT 59403

Chapel of Chimes
P.O. Box 3043
Great Falls, MT 59403

Gorder Funeral Home
P.O. Box 267
Choteau, MT 59422

Retz Funeral Home

315 East Sixth Avenue
Helena, MT 59601
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3. 'The Petitioners are under common ownership and the
pre-need program which is the subject of this Petition is
substantially uniform with respect to each of the separate
Petitioners.

4. As one segment of their funeral home operations,
Petitioners offer "pre-need" funeral arrangement sgervices to
the general public. Under a pre-need arrangement, a person
selects the type of funeral service, facilities, and
merchandise he/she desires to be provided at death and may
elect to pre-pay the cost of the arrangements chosen and
thereby contractually bind the funeral home to provide the
chosen arrangements at the time of his/her death.

5. All monies prepaid are held in trust according to the
laws and regqgulations of the state of Montana.

6. The contractual pre-need arrangements are memorialized
in two agreements denominated "Statement of Funeral Goods and
Services Selected (Guaranteed Price)" and "American Funeral and
Cemetery Trust Services Guaranteed Pre-Need Funeral Trust
Agreement - -Montana." True and correct specimens of these
contracts are available at the office of the Board of Funeral
Service, 111 N. Jackson, P.0. Box 200513, Helena, Montana
59620-0513.

7. Under the specific "Cancellation and Refund" provision
of the "American Funeral and Cemetery Trust Services Guaranteed
Pre-Need Funeral Trust Agreement--Montana" either the Trustor
or the Beneficiary may cancel the arrangement at any time and
receive a refund of monies placed on deposit and accrued
interest thereon. Further, upon the death of the Beneficiary,
the next of kin retain the right to select a provider other
than Petitioner's funeral home designated under the contract
and have all monies in trust paid to the alternative provider.

8. In order to present and facilitate Petitioneras' above-
described pre-need program, Petitioners separately employ full-
time professionals devoted exclusively to the pre-need program.
Presently there are ten such professionals employed in Montana.
These professionals are not licensed funeral directors. It is
Petitioners' intent to fully present the nature, scope, and
limits of these professionals' duties and authorities at
hearing but for purposes of this Petition, set forth the
following summary:

a. The background of prospective pre-need personnel are
thoroughly investigated to determine fitness of character and
general competence;

b. All pre-need personnel must complete Petitioners’
initial training program and participate in continuing
education programs thereafter;

c. The activities of all pre-need personnel are
coordinated by Dennis Ralph, Advance Planning Group Sales
Director, who is a licensed funeral director;

d. Each pre-need personnel is directly supervised by, and
reports to, a designated licensed funeral director;

e. Inquiries from the public regarding pre-need services
are generally directed to the pre-need personnel.
Alternatively, the pre-need personnel may themselves initiate
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contact with a prospective client of pre-need services. The
meeting with the prospective client may take place either at
the funeral home or at the client's home or office--whichever
the client prefers;

f. All information and descriptions of services and
merchandise to be presented by the pre-need personnel are
formulated by Petitioners' licensed funeral directors;

g. All inquiries relating to matters outside the training
and expertige of the pre-need personnel are directed to the
superviging licensed funeral director; and

h. If a person states his/her desire to participate in a
Petitioners’ pre-need program, the pre-need personnel are
trained and authorized to assist the client in selecting the
gservices desired, filling out the agreements above-described
and then having the client sign them. Thereafter all
agreements are reviewed by a supervising licensed funeral
director who, if he/she finds the agreement satisfactory,
executes it on behalf of the funeral home. If, for any reason,
the supervising, licensed funeral director is not satisfied
with the services designated in the presented agreement then
he/she follows up with the client before executing the
agreement. The supervising licensed funeral director is, in
all cases, responsible for and answerable to the client named on
any agreement signed by that supervisor.

9. The issue presented by this Petition is:

a. Whether Petitioners’ pre-need program complies with
Montana law to the extent that it utilizes non-licensed
personnel under the direct supervision of a licensed funeral
director as above-described.

10. The relief requested is that the isgue presented be
answered in the affirmative.

11. Petitioners are aware of no Montana statuce or
regulation which prohibits Petitioners’ activities as described
in this Petition. To Petitioners' knowledge the relevant
statutes are these:

Mon no ion 37-19-

FPuneral director's license -- renewal -- fee. The
practice of funeral directing by anyone who does not
hold a funeral director's license or a mortician's
license issued by the department is prohibited.

Mo Ann ion 37-19-101;

Definition. Unless the context requires otherwise,

in this chapter, the following definitions apply:
*kk

(13) “"Funeral directing® includes:

(a) supervising funerals, including the making of

preneed or at-need contractual arrangements for

funerals;
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12. It ig Petitioners’ position that the above quoted
statute's definition of "funeral directing" is clear on ita
face in permitting the activities described in this Petition
provided they are performed under adequate supervision of a
licensed funeral director.

13. It is further Petitioners' position that Petitioners’
pre-need personnel are not, in any event, employed in "the
making of pre-need ... contractual arrangements" because the
pre-need personnel are not authorized to, and do not, execute
the completed contract forms on behalf of Petitioners.

14. All funeral homes, cemeteries, and crematoriums in
Montana may be affected by and therefore interested in this
petition.

15. The Department of Commerce will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing. If you wish to request an
accommodation, contact the Department no later than 5:00 p.m.,
August 9, 1997, to advise us of the nature of the accommodation
that you need. Please contact Cheryl Smith, Board of Funeral
Service, 111 N. Jackson, P.0O. Box 200513, Helena, Montana
59620-0513; telephone (406) 444-5433; Montana Relay 1-800-253-
4091; TDD (406) 444-2978; facsimile (406) 444-1667. Persons
with disabilities who need an alternative accessible format of
thig document in order to participate in this rule-making
process should contact Cheryl Smith.

16. Interested persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to the Board of
Funeral Service, 111 North Jackson, P.0O. Box 200513, Helena,
Montana 59620-0513, or by facsimile, number (406) 444-1667, to
be received no later than the close of hearing, August 19,
1997,

17. Carol Grell, attorney, has been designated to preside
over and conduct this hearing,

BOARD OF FUNERAL SERVICE
DOUG LOWRY, CHAIRMAN

v 0SS

ANDY pOOL%ébEPUTY DIRECTOR
DEPARTMENT“OF COMMERCE

Corel. A

CAROL GRELL, RULE REVIEWER

Certified to the Secretary of State, July 7, 1997.
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The Administrative Code Conmittee reviews all proposals for
adoption of new rules, amendment or repeal of existing rulea
filed with the Secretary of State, except rules proposed by the
Department of Revenue. Proposals of the Department of Revenue
are reviewed by the Revenue Oversight Committee.

The Administrative Code Committee has the authority to make
recommendations to an agency regarding the adoption, amendment,
or repeal of a rule or to request that the agency prepare a
stateament of the estimated economic impact of a proposal. In
addition, the Committee may poll the members of the Legislature
to determine if a proposed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amend
a rule, or a Joint Resolution recommending that an agency adopt
or amend a rule.

The Committee welcomes comments from the public and invites
menbers of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules. The address

is Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

Known
Subject
Matter

Statute
Number and
Department

MONTANA ADMINISTRATIVE REGISTER

Adminjgtrative Ruleg of Montana (ARM) is a
looseleaf compilation by department of all rules
of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Adminjgtrative Regigter (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by agencies,
notices of rules adopted by agencies, and
interpretations of statutes and rules by the
attorney general (Attorney General's Opinions)
and agencies (Declaratory Rulings) issued since
publication of the preceding register.

iv of

1. Congult ARM topical index.
Update the rule by checking the accumulative
table and the table of contents in the last
Montana Administrative Register issued.

2. Go to cross reference table at end of each
title which lists MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which have
been designated by the Montana Administrative Procedure Act for
inclusion in the ARM. The ARM is updated through March
31, 1997. This table includes those rules adopted during the
period April 1, 1997 through June 30, 1997 and any proposed rule

action that was pending during the past 6-month period. (A
notice of adoption must be published within 6 months of the
published notice of the proposed rule.) This table dces not,

however, include the contents of this issue of the Montana
Administrative Register (MAR).

To be current on propesed and adopted rulemaking, it is
necessary to check the ARM updated through March 31, 1997, this
table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter of
the rule and the page number at which the action is published in
the 1996 and 1997 Montana Administrative Registera.

To aid the user, the Accumulative Table includes rulemaking
actions of such entities as boards and commissions listed
separately under their appropriate title number. These will
fall alphabetically after department rulemaking actions.

VI itle 1

1.2.419 Filing, Compiling, Printer Pickup and Publication of
the Montana Administrative Register, p. 2574, 3154

ADMINISTRATION, Department of, Title 2

I and other rules - State Procurement, p. 1107

2.4.136 State Accounting - Reimbursement for Receiptable
Lodging, p. 3095, 191

2.5.401 and other rules - State Purchasing, p. 3097, 193

2.21.122 and other rules - Sick Leave, p. 971

2.21.216 and other rules - Annual Vacation Leave, p. 966

2.21.619 and other rules - Holidays, p. 962

2.21.3603 and other rules - Veterans' Employment Preference,
p. 956

2.21.3802 and other rules - Probation, p. 952

2.21.5006 and other rule - Reduction in Work Force, p. 946

2.21.8011 and other rules - Grievances, p. 949

2.21.8107 and other rule - Equal Employment Opportunity,
p. 964

(Public Employees’ Retirement Board)

2.43.203 and other rules - Review of an Administrative
Decision - Service Credit for Compensated Hours -
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Granting of Service Credit and Membership Service as
a Result of Court Action, p. 1103

(State Compensation Insurance Fund)

2.55.321 and other rules - Premium Rates, p. 2627, 194
URE tmen
I License Fees for Commodity Dealers/Public Warehouse
Operators, p. 741, 1023
1 Use of Pesticides in Alfalfa Seed Crops, p. 616, 985
4.5.109 and other riles - Noxious Weed Trust Fund

Procedures, p. 974
4.12.1508 Conditions Governing Importation of Mint and Mint
Rootstock, p. 1005

STATE AUDITOR, Title 6
6.6.4001 Valuation of Securities, p. 371, 688

(Classification Review Committee)

6.6.8301 Updating References to the NCCI Basic Manual for
Workers Compensation and Employers  Liability
Insurance, 1996 Edition, p. 369, 664

COMMERCE.. . Depaxtment of . Title 8
(Board of Architects)

8.6.405 and other rules - Practice of Architecture, p. 2060,
2476, 3210

(Board of Barbers)
8.10.403 and other rules - Barbers, Barber Shops and Barber
Schools, p. 1432, 3114

(Chemical Dependency Counselors Certification Program)
I Feeg, p. 1008

(Board of Chiropractors)
8.12.601 and other rules - Chiropractors, p. 974, 2844, 3212

(Board of Dentistry)

8.16.402 and other rules - Dentists - Dental Hygienists -
Denturists - Practice of Dentistry and Denturitry,

2478, 3118

8.16.408 and other rulea - Inactive to Active Status Licenses
for Dentists and Dental Hygienists - General
Standarda - Denturist Examination - Denturist
Inactive to Active Status License - Reinstatement
of Denturist Licenses, p. 848

(State Electrical Board)

8.18.401 and other rules - Electrical Industry, p. 2065,
3039, 34
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8.36.406

(Board of
8.39.512

(Board of
8.42.402

8.42.402

(Board of
8.48.401

{(Board of
8.50.423
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Hearing Aid Dispensers)
and other rules - Hearing Aid Dispensers, p. 3009,
832

Horse Racing)
and other rules - Parimutuel Wagering - Fees -
Permissible Medication, p. 526, 889

Landscape Architects)
and other rules - Landscape Architects -
Applications - Seals - Examinations - Renewals -
Replacement Licenses - Fee Schedule - Unprofessional
Conduct, p. 2944, 35

Medical Examiners)
Physicians - Inactive License, p. 263%, 3213

Nursing)
and other rules - Conduct of Nurses - Survey and
Approval of Schools - Annual Report - Definitions -
Registered Nurse’s Responsibility to the Nursing
Process - Standards for Schools of Nursing -
Standards for IV Therapy - Charge Nurse for Licensed
Practical Nurses, p. 2638, 626, 1176

Nursing Home Administrators)
and other rules - Nursing Home Administrators,
p. 3174, 1, 237

Optometry)
and other rules - General Practice Requirements -
Unprofessional Conduct - Fees - Disciplinary Actions
- Continuing Education Concerning the Practice of
Optometry, p. 2238, 2654, 305

outfitters)
and other rule - Licensure - Inactive - Fees for
outfitter, Operations Plan and Guide or Professional
Guide, p. 530, 667, 1178

Physical Therapy Examiners)
and other rules - Examinations - Fees - Temporary
Licenses, p. 852
and other rules - Licensure of Physical Therapists -
Physical Therapist Assistants - Foreign-Trained
Physical Therapists, p. 2245, 38

Professional Engineers and Land Surveyors)
and other rules - Practice of Professional Engineers
and Land Surveyors, p. 2085, 196

Private Security Patrol Officers and Investigatora)
and other rules - Private Security Patrol Officers
and Investigators, p. 2656, 633
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(Board of
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(Board of
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(Board of
8.57.403

8.57.411
(Board of
8.58.410
8.58.419
8.58.419

(Board of
8.59.402

(Board of
8.61.403

(Board of
8.62.413
8.62.413

(Board of
8.63.503

(Board of
8.64.402

{Ruilding
8.70.101

8.70.101
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Paychologists)
and other rules - Practice of Psycholegy, p. 3, 538,
637

Public Accountants)
and other rules - Practice of Public Accounting,
p. 3018, 540

Radiologic Technologists)
and other rules - Permit Examinations - Permit Fees
- Ingpections - Continuing EBducation - Continuing
Education--wWaiver, p. 977

Real Estate Appraisers)
and other rules - Real Estate Appraisers, p. 2665,
308
Continuing Education, p. 532

Realty Regulation)
Foreign Land Sales Practices Act, p. 1010
Grounds for License Discipline - General Provisions
- Unprofessional Conduct, p. 467, 1026
Grounds for License Discipline - General Provisions
- Unprofessional Conduct, p. 3101, 399

Respiratory Care Practitioners)
and other rules - Respiratory Care Practitioners,
p. 8, 542

Social Work Examiners and Professional Counselors)
and other rules - Practice of Social Work and
Licensed Professional Counseling, p. 239, 986

Speech-Language Pathologists and Audiologists)
Fees, p. 1012
and other rules -~ Practice of Speech-Language
Pathology and Audiology, p. 2103, 2976

Pagsenger Tramway Safety)
and other rules - Pamsenger Tramway Safety Industry,
p. 2952, 401

Veterinary Medicine)
and other rule - Fee Schedule - Examination for
Licensure, p. 2679, 3214

Codes Bureau)
and other xrule - Uniform Building Code - Boiler
Inspection, p. 855, 1179
and other rules - Uniform and Model Codes - Plumbing
and Electrical Requirements - Recreational Vehicles
- Boiler Safety - Swimming Pools, p. 2682, 44
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(Weights and Measures Bureau)
8.77.302 NIST Handbook 130 - Uniform Laws and Regulations,
p. 2957, 45

(Banking and Financial Institutions Division)

8.87.204 and other rules - Application Procedures to
Establish a New Branch Bank - Procedural Rules for
a Banking Board Hearing, p. 1014

(Local Government Assistance Division)

8.94.3705 and other rules - Federal Community Development
Block Grant (CDBG) Program, p. 19, 1181

8.94.4101 and other rules - State of Montana Single Audit Act
- Report Filing Fee Schedule, p. 743, 1027

{Board of Investments)

8.97.910 and other rules - INTERCAP Revolving Program,
p. 750, 1028
8.97.1301 and other rules - General Requirements for All

Investments in Mortgages and Loans, p. 859

(Economic Development Divigion)
8.99.401 and other rules - Microbusiness Advisory Council,
p. 636, 2166, 2580, 2978

(Hard-Rock Mining Impact Board)
8.104.203A Administration of the Hard-Rock Mining Impact Act,

p- 981

(Travel Promotion and Development Division)

I Tourism Advisory Council, p. 619, 987

EDUCATION, Title 10

(Office of Public Instruction)

10.7.103 and other rules - School Transportation, p. 2689,
203

10.16.1101 Protection in Evaluation Procedures, p. 373, 892

(Board of Public Education)

10.55.603 Accreditation - Curriculum Development and
Assessment, p. 756, 871, 1185

10.56.101 Student Assessment, p. 754, 870, 1186

10.57.107 Teacher Certification - Emergency Authorization of
Employment, p. 2961, 312

10.57.211 . Teacher Certification - Teat for Certification,
p. 757, 872, 1187
10.57.211 and other rule - Teat for Certification - Minimum

Scores on the National Teacher Examination Core
Battery, p. 2416, 2979

10.57.2156 Teacher Certification - Renewal Requirements,
p. 759, 873, 1188
10.58.505 Teacher Education Programs - Business Education,

p. 2962, 313
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10.66.101 Adult Secondary Education - Requirements Which Must
Be Met in Order to Receive High School Equivalency
Diplomas, p. 2959, 46

(State Library Commission)

10.101.101 and other rule - State Library Commission - Library
Service Advisory Council, p. 1119

EISH, WILDLIFE, AND PARKS, Department of, Title 12

(Fish, Wildlife, and Parks Commission)
12.6.101 Regulations for Ice Fishing Shelters, p. 247, 638

12.6.901 Restriction of Motor-propelled Water Craft on Hauser
Reservoir, p. 669, 1029
12.6.901 Restriction of Motor-propelled Water Craft on

Various Lakes in the Seeley Lake Area and Beavertail
Pond, p. 131, 639

E ONMENTAL QU. T rtmen itl 7

17.36.110 Subdivisions - Emergency Amendment - Certification
of Plat Approval, p. 543

17.36.303 Subdivisions - Authority of the Department to Allow
Use of Alternative Water Systems in Subdivisions,
p. 375

17.40.201 and other rules - Operator Certification - Revising
Water and Waste Water Operator Certification Rules,
p. 3182, 545

17.50.412 and other rules - Solid Waste Management - Conform
with EPA Flexibility - Allow Reduced Regulatory
Requirementa for Certain Wastes, p. 671, 1031

17.50.530 and other rule - Solid Waste Management - Class II
Landfill Requirements, p. 377, 689

17.54.102 and other rules - Waste Management - Federal
Regulations for the Hazardous Waste Program,
p. 2711, 208

26.4.101A and other rules - Reclamation - Transfer from the
Department of State Lands - Reclamation, p. 2852,
3042

(Board of Environmental Review)

I Water Quality - Temporary Water Standards for Daisy
Creek, Stillwater River, Fisher Creek, and the
Clark’s Fork of the Yellowstone River, p. 1652,
1872, 2211, 1049, 2502, 534

16.8.1906 and other rules - Air Quality - Rules Regarding Air
Quality, p. 2260, 3041

17.8.102 and other rules - Air Quality - Updating the
Incorporations by Reference, p. 1126

17.8.120 Air Quality - Variance Procedures, p. 763, 1189

17.8.210 Air Quality - Ambient Air Quality Standards for
Sulfur Dioxide, p. 1124 .

17.8.302 and other rule - Air Quality - Incorporating by

Reference Federal Regulations and other Materials
Related to Air Quality Emission Standards -
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Standards of Performance for New Stationary Sources
of Air Pollutants, p. 760, 1191

17.8.316 Air Quality - Particulate Matter Emissions from
Incinerators, p. 874, 1193
17.8.504 and other rule - Air Quality - Air Quality Operation

Fees - Air Quality Permit Application Fees, p. 1142

17.8.514 Air Quality - Open Burning Fees, p. 1131

17.30.636 Water Quality - Emergency Amendment - Operation of
Dams to Avoid Harm to Beneficial Uses of Water,
p- 1199

17.30.636 Water Quality - Operation of Dams to Avoid Harm to
Beneficial Uses of Water, p. 1122

17.30.716 Water Quality - Simplify Review of Individual Sewage
Systems Under the Nondegradation Policy, p. 1133

17.30.716 Water Quality - Eliminating a List of Activities
Predetermined to be Nonsignificant and Adopting a
Category of Nonsignificance for Individual Sewage
Systems, p. 3103, 134

17.30.1003 and other rule - Water Quality - Montana Ground
Water Pollution Control System Regulations, p. 1138

17.30.1501 and other rules - Water Quality - Permitting of In-
Situ Uranium Mining, p. 3199, 402

26.4.301 and other rules - Abandoned Mines - Abandoned Mine
Reclamation Program, p. 2265, 3050

(Department of Environmental Quality and Board of Environmental

Review)

16.8.1906 and other rules - Air Quality - Rules Regarding Air
Quality, p. 2260, 3041

(Petroleum Tank Release Compensation Board)

16.47.101 and other rules - Petroleum Tank Release
Compensation Board, p. 1587, 3125

17.58.333 Petroleum Board - Designating a Representative for
Reimbursement, p. 3197, 403

TRANSPORTATION, Department of, Tjtle 18

18.7.301 and other rules - Motorist Information Signs,
p. 679, 1034

18.8.101 and other rules - Motor Carrier Services Program,
p. 714, 1971, 2980

18.8.509 and other rule - Motor Carrier Services Program,

2964, 546, 1035
18.8.511A Motor Carrier Services Program - Whem Flag Vehicles
are Required, p. 21, 647
18.12.501 and other rules - Aeronautical Powers and Duties,
p. 1943, 2983, 47

(Transportation Commission)

I-XV Railroad Crossing Signalization - Signal Removal -
Improved Crossing Surface Installation, p. 3028,
642, 896
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JUSTI £

I-1X Operation, Inspection, Classification, Rotation, and
Insurance of Commercial Tow Trucks, p. 2267, 3134
23.16.101 and other rules - Public Gambling, p. 2504, 404

{Board of Crime Control)

23.14.401 and other rules - Peace Officers Standards and
Training - DARE Trust Fund, p. 1260, 2984

23.14.801 Definition of "Uncertifiable Officer®, p. 536, 1036

LABOR AND INDUSTRY. Department of, Title 24

I-XI Workers’ Compensation Administrative Assessment,
380, 686
24.16.9007 Prevailing Wage Rates - Service Occupations and

Certain Bricklayer Rates, p. 621, 1037
24.29.4314 Workers' Compensation Data Base System, p. 1021
24.30.102 Occupational Safety and Health Standards for Public
Sector Employment, p. 396, 692

LIVESTOCK, Department of, Title 32

(Board of Milk Control)

32.24.301 and other rule - Producer Class I Pricing, p. 3201,
434

32.24.501 and other rules - Quota Rules, p. 2718, 3215, 314

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36

I-XII Administration of the Yellowstone Controlled
Groundwatey Area, p. 22, 469
36.2.401 and other rules - Minimum Standards and Guidelines

for the Streambed and Land Preservation Act,
1946, 2366, 48
36.17.601 and other rules - Renewable Resources Grant and Loan
Program, p. 983

(Board of Land Commissioners and Department of Natural Resources
and Conservation)

36.25.146 and other rule - State Land Leasing, p. 3110, 315

(Board of 0il and Gas Conservation)

36.22.1408 Underground Injection Control - Financial
Responsibility, p. 3107, 471

36.22.1423 Injection Fees - Well Classification, p. 32, 473

RV i 7
1 and other rules - Laboratory Analysis Fees, p. 823,
1041
I and other rules - Medicaid Reimbursement
Methodology, p. 775
I Minimum Standards for a Hospital -- Swing Beds,
p. 143
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and other rules - Rules in Titles 11 and 46
Pertaining to Mental Health Managed Care Services
for Medicaid Recipients and other Eligible Persons,
p. 147, 548, 898

and other rules - Targeted Case Management, p. 2755,
496, 898

Montana Telecommunications Access Program, p. 2967,
505

and other rules - Departments of Family Services,
Health and Environmental Sciences, and Social and
Rehabilitation Services Procedural Rules, p. 2423,
3051

Day Care Rates, p. 879, 1201

Model Rate Matrix Used to Determine Foster Care
Maintenance Payments, p. 1149

Interstate Compact on the Placement ¢f Children,
p. 3205, 316

and other rules - Qualifications of Child Care
Staff, Foster Parents, and Regular Members of Foster
Parents’ Households, p. 1145

and other rules - Day Care Facilities -
Certification for Day Care Benefits, p. 249

and other rules - Excluding Care of Children of a
Single Family from Day Care Facility Licensing and
Registration Rules - State Payment for Regiatered or
Licensed Day Care and Unregistered Day Care, p. 135,
578

Area Requirements, Deck Areas, Handholds for
Swimming Pools and Spas, p. 145, 580

and other rules - Emergency Medical Services
Licensure Requirements and Procedures, p. 801, 1203
Minimum Standards for a Hospital - General

Requirements, p. 2722, 3216

Inspection Fees for Personal Care Facilities,
p. 877, 1205

and other rules - Independent Living Program, p. 765
and other rules - General Medicaid Provider
Requirements, p. 2724, 474

Copayments and Qualified Medicare Beneficiaries,
p. 820, 1210

and other rules - Medicaid Coverage - Reimbursement
of Hospital Services, p. 883, 1211

and other rule - Inpatient and Outpatient Hospital
Services, p. 2752, 3218

and other rules - Home Health Services, p. 771, 1042
and other rule - Provider Changes Under the Medicaid
Nursing Facility Services Program, p. 3034, 76

and other rules - Medicaid Nursing Facility Services
Reimbursement, p. 805, 1044

Medically Needy Assistance Standards, p. 2750, 502
and other rules - Health Maintenance Organizations,
p. 811, 1212

and other rules - Health Maintenance Organizations,
p. 2418, 503
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46.13.302 and other rules - Low Income Energy Assistance
Program (LIEAP), p. 2136, 2887, 504

PUBLIC SERVICE REGULATION, Depaxtment of, Title 38

1 Recovery of Abandonment Costs in Electric Utility
Least-Cost Resource Planning and Acquisition,
p. 1962, 78

I-IX IntralATA Equal Access Presubscription, p. 299

I-LVIII Local Exchange Competition and Dispute Resolution in

Negotiations between Telecommunications Providers
for Interconnection, Services and Network Elements,
p. 2528, 319, 651

38.3.706 Motor Carrier Insurance Endorsements (applicable to
Large Motor Coaches), p. 624, 1062

38.5.1010 and other rulea - Electric Safety Codes - Electric
Service Standards - Pipeline Safety (including Drug
and Alcohol Testing), p. 2777, 317

38.5.2204 Pipeline Safety Incident Reporting Requirements,
p. 827, 1217

REVENUE ment o itl

I Agricultural Improvements from Property Land
Classification, p. 3112, 506

I-XIII and other rules - Assessment of Property - Issuing
Tax Notices, p. 1165

I-XIIT and other rules - Temporary - Assessment of Property

- Issuing Tax Notices Under Senate Bill 195, p. 1153

42.11.243 and other rules - Liquor Regulations for Golf Course
and Moveable Devices, p. 2564, 3146

42.15.101 and other rules - Biennial Review of Chapter 15 -
Composgite Returns, p. 2142, 2605, 2985

42.15.506 and other rule - Computation of Residential Property
Tax Credit, p. 2829, 3148

42.18.106 and other rules - Reappraisal Plan Property Rules,
p. 2783, 3149

42.19.501 Property Tax Exemption for Disabled Veterans,
p. 2568, 3150

42.19.1203 and other rules - Class 5 Classification Property
Tax Rules, p. 2803, 3220

42.20.166 and other rule - Forest Land Rules, p. 3208, 507

42.21.106 and other rules - Persgonal Property Rules, p. 2805,

3157
42.22.101 and other rules - Industrial Property Rules,
p. 2793, 3153
[¢) A’ Ti
I-III Electronic Storage of Local Government Records,
p. 2840, 3223
1.2.419 Filing, Compiling, Printer Pickup and Publication of
the Montana Administrative Register, p. 2574, 3154
44.3.105 and other rules - Surveys of Polling Places -

Examination of Voting Devices, p. 2832, 3221
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44.6.106 and other rules - Uniform Commercial Code Rules,
p. 2838, 3222

(Commissioner of Political Practices)

I-11 Lobbying Activities - Reporting of Lobbying Payments
by Principals, p. 829
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BOARD APPOINTEES AND VACANCIES

Section 2-15-108, MCA, passed by the 1991 Legislature,
directed that all appointing authorities of all appointive
boards, commigsions, committees and councils of state
government take positive action to attain gender balance and
proportional representation of minority residents to the
greatest extent possible.

One directive of 2-15-108, MCA, is that the Secretary of State
publish monthly in the Montana Administrative Register a list
of appointees and upcoming or current vacancies on those
boards and councils.

In this issue, appointments effective in June 1997, appear.
vacancies scheduled to appear from August 1, 1997, through
October 31, 1997, are listed, as are current vacancies due to
resignations or other reasons. Individuals interested in
gerving on a board should refer to the bill that created the
board for details about the number of members to be appointed
and necessary gqualifications.

Each month, the previous month’'s appointees are printed, and
current and upcoming vacancies for the next three months are
published.

IMPORTANT

Membership on boards and commissions changes
constantly. The following lists are current as of
July 1, 1997.

For the most up-to-date information of the status of
membership, or for more detailed information on the

qualifications and requirements to serve on a board,
contact the appointing authority.

Montana Administrative Register 147721797
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