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and where written comments may be submitted. The rule section 
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changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are inserted at 
the back of each register. 
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BEFORE THE PUBLIC EMPLOYEES' RETIREMENT BOARD 
OF THE STATE OF MONTANA 

In the matter of proposed amendment 
Of ARM 2.43.203, 2.43.406, and 
2.43.427 pertaining to review of an 
administrative decision, service 
credit for compensated hours, and 
granting of service credit and 
membership service as the result of 
court action. 

TO: All Interested Persons. 

NOTICE OF PROPOSED 
AMENDMENT 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On August 28, 1997, the Public Employees' Retirement 
Board proposes to amend ARM 2.43.203, 2.43.406, and 2.43.427 
pertaining to who may request review ot an administrative 
decision, the service credit that members may receive must be 
for compensated hours, and granting of service credit and 
membership service to members reinstated as the result of a 
suit, court order, appeal, or out-ot-court settlement. 

2. The rules proposed to be amended provide as follows: 

2.43,203 REVIEW Of ADMINISTRATIVE DECISION (1) Those 
matters subject to oonteeted caee administrative determination+ 
including contested cases, will be decided by the board 
initially on the basis of material properly submitted by the 
requesting party and such other information as the board deems 
appropriate. The board will notify the requesting party of its 
preliminary decision. It the decision is adverse, the board 
will include a general statement of adverse considerations, 
which need not be exhaustive. The requesting party will be 
given two options, which must be exercised within 30 days of the 
date ot the notification: 

(a) The party may submit a request in writing for 
reconsideration by the board. Such reconsidet·ation will be 
based on facts and matters submitted by the party to the board, 
the testimony of the party, and the presentation ot the party or 
their legal counsel before the board. Facts and matters may be 
submitted by the requesting party any time atter the adverse 
decision is made until 21 days prior to the second board meeting 
following the original administrative decision. The board will 
notify the party of the determination on reconsideration, which 
will become final and is not subject to administrative or 
judicial review unless the an individual party exercises the 
right to request an administrative hearing within 30 days ot the 
date of the notice of determination on reconsideration. A 
governmental agency. does not ..h.a..v.!o:. a right .iQ_dlL~ini~v.e 
hearing, As........t..Q.."aoy 90vernmenta.l.-lllt~~.b.oard's ori9ing.l 
decision __QL __ decision Qfi__l:econsideration, if appropr~ 
reQuested, is_fjnal and may not be appealed. 
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(b) 'me An. individual party may exercise the right to 
request <'In administrative hearing (contested case) within 30 
days of the date of the notice of the initial determination or 
determination on reconsideration. Notice will be given orally 
to the party at the time the board reaches its determination. 
If neither the requesting party nor their counsel is present, 
written notice of the board's determination will be mailed. 

(2) If the requesting il party fails to exercise an 
available option within the time allowed by the board, the 
board's decision becomes final and is not subject to 
administrative or judicial review. Thereafter, a party may only 
appear before the board on the same matter based on new and 
different facts which are not cumulative or repetitive and for 
good cause shown. 

(J) Time periods provided herein may be enlarged only in 
writing by the boavd or its authorized representative and only 
on requests made prior to the expiration of the time period. 
Auth: 19-2-403, MCA 
IMP: 19-2-40:!, MCA 

.2...-1..J.~AQ!i_~____!.lli_lT..QE_~J:; ( 1) The year is the basic 
unit for the awarding of service credits and service years for 
all retirement systems. 

(2) Except as otherwise specified by rule or statute, 12 
months at service credit will equal one year of service credit, 
regardless of the calenddr p<>riod during which the service 
credits were P·trr1ed. 

(J) In the case ot memb<>rs With periods ot both full-time 
and part-time covered employment with such tull-time employment 
being used in the calculcltion ot 11 f inal average salary 1 '

1 

proportiondl service credits shall be granted in each calendar 
month where the fraction is the number of documented hours 
worio:-ed ~bich the employee received compeosgtion during a 
calendar month divided by 160 hours. In no case may the 
fraction be greater than 1. 

(4) If a member has only part-time covered employment, or 
if he has both full-time and part-time covered employment but 
such full-time employment is not used to calculate "final 
average salary," proportional service credits shall be granted 
for each year of continuous part-time employment based upon the 
months or hours worked during each part-time year and the 
percentage time worked during the "final average salary" 
computation period. 
Auth: 19-2-403, MCA 
IMP: Title 19, Ch. 3, part 5, Ch. 5, part 3, Ch. 6, part 3, 

Ch. 7, part 3, Ch. 8, part l, Ch. 9, part 4, Ch. 13, 
p<~rt 4, MCA 

( 1) A 
member whose servil:f:? is involuntarily termindted and is later 
reinstated <IS the r·esult ol d suit, court order, appeal or 
out-of-court settlement, to which the board rs a party, may 
petition the board for service years and credits to be granted 
for the period ot tim<' lost provided the member is awarded 
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retroactive compensation in settlement ot his claim. Lump-sum 
awards not considered compensation under state and federal tax 
laws will not be considered compensation for the purposes of 
this rule. 

( 2) The board will review ~--'l.LL_L_e levant 
considerations~ documentation provided by the member and will 
determine tlllL appropriateness at granting service credits ..aru:l 
membership service and the amount at employee and employer 
contributions which must be paid to the retirement fund based 
upon the compensation awarded under (1) above dnd will credit 
proportional service time to the member after all required 
contributions, including interest, have been paid. 
Auth: 19-2-403, MCA 
IMP: Title 19, chs. J, '>, 6, 7, 8, part J, ctnd chs. 9 and 

Ll, part 4, MCA 

3. The amendment to 2.4J.~OJ is needed to clarity that 
governmental agencies may not request administrative hearing and 
may not appeal the Board's decisions. The amendment to 2.43.406 
is needed to clarity that a member receives service credit for 
only those hours which the member is compensated and pays the 
appropriate contributions. The amendment to 2.43.427 is needed 
to clarify that the Board may consider and apply statutory 
limitations. 

4. Interested persons may pt·esent their data, views, or 
arguments concerning the proposed amendments in writing no later 
than August 7, 1997 to: 

Mike O'Connor, Acting Administrator 
Publ1c Employees' Retirement Division 
P.O. Box 200131 
Helena, Montana 5962o-01Jl 

A Fax may be sent to (406) 444-541H. 

An E-mail message may be sent to the Pub! i c Employees' 
Retirement Division on the State Bulletin Board. 

An electronic message may be sent to the tollowing Internet 
address: 

Keith McCallum 
Kmcca ll um@M'r. GOV 

5. If a person who is directly atfected by the proposed 
amendment wishes to express data, views and arguments orally or 
in writing at a public hedring, the person must make wt·itten 
request for a hearing dOd submit this request along with any 
written comments to the above address. A written request tor 
hearing must be received no later than August 7, 1997. 

6. It the aqenc:y r·<>c:eives r·uquests tor a public hearlny on 
the propost~d Lilnendment:; tt~Oi\1 either tu% or 2':1, whicht=ver is 
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less, of the persons who are directly affected by the proposed 
action; from the administrative code committee of the 
legislature; from a governmental subdivision or agency; or from 
an association having not less than 25 members who will be 
dirsctly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 4340 persons based on April 
1997 payroll reports of active and retired members. 

~y Tei hrow, President 

~·, •e<i<eme"C 'OO<d 

Dal sln1ITe, Chief--Legal Counsel and 
Rule Reviewer 

Certified to the Secretary of State on June 17, 1997. 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

In the matter of the adoption of 
Rule I, repeal of rule 2.5.504, 
and the amendment of rules 
2.5.201, 2.5.202, 2.5.301, 2.5.302, 
2.5.402, 2.5.403, 2.5.404, 2.5.406, 
2.5.502, 2.5.503, 2.5.505, 2.5.601, 
2.5.602, 2.5.603, 2.5.604, and 
2.5.607 concerning state procurement.) 

TO: All Interested Persons 

NOTICE OF PROPOSED 
ADOPTION, REPEAL, AND 
AMENDMENT OF RULES 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On October 1, 1997 the Department of Administration 
proposes to adopt Rule I, repeal rule 2.5.504 and amend rules 
2.5.201, 2.5.202, 2.5.301, 2.5.302, 2.5.402, 2.5.403, 2.5.404, 
2.5.406, 2.5.502, 2.5.503, 2.5.505, 2.5.601, 2.5.602, 2.5.603, 
2.5.604 and 2.5.607 pertaining to state purchasing. 

2. The proposed Rule I will read as follows: 

RULE I PREOUALIFICATION OF VENDORS ( 1) Vendors may be 
prequalified for particular types of supplies and services under 
the following conditions: 

(a) a need exists to limit a solicitation to those vendors 
who meet statutory or licensing requirements applicable to the 
solicitation; or 

(b) a need exists to minimize the time necessary to verify 
vendor qualifications which otherwise would jeopardize the timely 
award of contracts. 

(2) The documentation for vendor prequalification must 
reflect the capability of the selected vendor(sl to adequately 
perform the contract. The criteria for prequalification include, 
but are not limited to, technical expertise, experience, quality 
of performance, location, availability, rates, prices, financial 
stability, past performance, catalogs, or other criteria relevant 
to a particular procurement. 

(3) Prequalification must be approved by the division. 
(4) Prequalification of a prospective vendor does not 

necessarily represent supply or service acceptability or a 
finding of responsibility. (AUTH. Sec. 18-4-221, MCA; 1M£, Sec. 
18-4-309, MCA.) 

3. Rule 2.5.504, the rule proposed to be repealed, is on 
pages 2-150 through 2-153 of the Administrative Rules of Montana. 
(AUTH: Sec. 18-4-225, MCA; IMP, Sec. 18-4-225, MCA.) 

4. The rules proposed to be amended provide as follows: 
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2, 5. 2 01 DEFINITIONS In these rules, words and terms 
defined in Title 18, chapter 4, MCA, shall have the same meaning 
as in the statutes and, unless the context clearly requires 
otherwise or a different meaning is prescribed for a particular 
section, the following definitions apply: 

(1)-(24) Remain the same. 
(25) "Responsible bidder or offeror" means a person who has 

the capability in all respects to perform fully the contract 
requirements and the integrity and reliability which will assure 
good faith performance. 

(26) "Responsive bidder or offeror" means a person who has 
submitted a bid or offer which conforms in all material respects 
to the invitation for bids or request for proposals. 

(25)-(32) Remain the same, but are renumbered (27)- (34). 
(AUTH: Sec. 18-1-114 and 18-4-221, MCA; IMf, Sec. 18-4-221, MCA.) 

2.5,202 DEPARTMENT OF ADMINISTRATION RESPONSIBILITIES 
(1)-(4) Remain the same. 
(5) The department is responsible for the review and 

approval of the following equipment or service procurements 
regardless of delegated authority: 

(a) all printing-related equipment involving duplicating, 
printing, bindery, and graphic arts for state agencies within a 
10-mile radius of the capitol area approval by the 
publications and graphics bureau is required. 

(b) data processing equipment, software and contracts-­
approval by the information services division is required, except 
as provided in 2-17-501, MCA. 

(c) communications equipment--approval by information 
services division is required. 

(d) mail equipment within a 10-mile radius of the capitol 
area--approval by the ~eAe~al se~Yiees ai.isisR procurement and 
printing division is required. 

(6)- (7) Remain the same. (AUTH: Sec. 18-4-221, MCA; .I.r:!!£, 
Sec. 2-17-301, 2-17-302, 18-4-221, and 18-4-222, MCA.) 

2.5.301 DELEGATION OF PURCHASING AQTHORIIY 
(1) Remains the same. 
(2) ~e iHiEia~e aeYele~MeHE ef a aele~atieft a~~eemeHt aR 

a~eRey sH.et~la a~:tbmit a "~itteR ~eEJI:tese te the Jlt~~eH.asiH'!J et~Pea~:t. 
~lll Unless specifically addressed in a delegation 

agreement, agencies must buy controlled items through the 
division except office supply items (as defined in ARM 2.5.201) 
supplied by central stores er ~~:treH.asea tRI!'B~'!JR eeRt~al stares 
term eeRtraets. These items may be purchased directly from 
vendors if the vendor's price is a publicly advertised price, 
established catalog price, or discount price offered to the 
purchasing agency and is less than the price available from the 
central stores program er a eeAtral stares term eeAtraet and the 
specifications, terms, conditions, and delivery of these items 
meet or exceed the central stores program. 

+4+ld.l Delegation and competitive procedures are -HI not 
necessary for the following purchases: salaries; fees fer 
eeAst~ltiA~ ser•iees eleseriaea iR 18 8 191, "c.•., et seq. er tkese 
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eer ··ieee exe111pt::eei ey 18 8 183, PICA, fees for those professions 
exempted by 18~4~132. MCA: travel and per diem; insurance; 
retirement and social security payments; freight; landfill 
charges; supplies or services whose prices are regulated by the 
public service commission or other governmental authority; 
training; training and conference space rental and catering; and 
fresh fruits and vegetables. (AUTH: Sec. 18-4-221, MCA; IM£, SEC. 
18-4-221, 18-4-222 and 18-4-302, MCA.) 

2.5.302 REQUISITIONS FROM THE AGENCIES TO THE DIVISION 
(1) All agencies must complete the division's requisition 

form when a state purchase order is required from the division 
(see ARM 2.5.301). The requisition must be signed or 
electronically approved by an authorized agency official. Only 
items of a like nature (items ordinarily procurable from the same 
vendor) to be billed to one location shall be combined on one 
requisition. A separate requisition is required for each billing 
location. The requisition must be accompanied by specifications 
as described in ARM 2.5.501. Completed requisitions for coarse 
paper, computer paper, computer software supported by information 
systems division, fine paper, forms, flags, fire extinguishers, 
janitorial supplies, and office supplies shall be forwarded to 
the property and supply bureau; requisitions for printing shall 
be forwarded to publications and graphics bureau. Completed 
requisitions for supplies and services (not listed above) shall 
be forwarded to the purchasing bureau. 

(2) - (5) Remain the same. (AUTH: Sec. 18-4-221, MCA; l.MI'. 
Sec. 18-4-221, MCA.) 

2. 5. 402 SUSPENSION OR REMOVAL FROM VENDORS LIST ( 1) The 
division has the authority to suspend or remove a vendor from the 
vendors list if the division determines the vendor: 

(a) has falsely submitted an affidavit for preference; or 
(b) is not a responsible or responsive vendor as defined in 

18-4-301, MCA and ARM 2.5.201 and 2.5.407. 
(2) SHepeaeieH frelft •eHeiere list. 
+a+ .ill. The division may suspend a vendor from the vendors 

list upon written determination by the division that probable 
cause exists for suspension under 18-1-113 and 18-4-241, MCA. A 
notice of suspension, including a copy of the determination, 
shall be sent to the affected vendor. The notice must state 
that: 

+i+ .Lli_ the suspension is for the period it takes to 
complete an investigation into possible removal BHE aet:: fer a 
perieei ia eneeee ef Ehree lfteathe; 
~ lQl bids or proposals will not be eelieit::eei accepted 

from the suspended vendor, aHei, if tltey are reeeiveei, tlte} will 
aet ee eeasieiereei during ~he period of suspension; and 

#i-i+ M the suspended vendor may request a redetermination. 
+13+ l9l Suspension is effective upon the notice of 

suspension and, unless the suspension is terminated by the 
division or a court, it will remain in effect until its 
expiration date. 

(3) ltelfteYal fl"Bifl YEHI'iBFS list. 
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(a) Pot cause. 
(i) the The division may remove a vendor from the vendors 

list for cause: 
lal upon written determination by the division that cause 

exists under 18-1-113 and 18-4-241, MCA. 
+±±-t- l.b.l_ the division shall prepare a written decision 

regarding a removal and send a copy to the affected vendor. 
The decision shall: recite the facts relied upon; indicate the 
term of the removal; indicate the reasons for the action, and to 
what extent affiliates are affected. 

+±±±+ lkl removal is effective upon issuance and remains 
effective until its expiration date unless otherwise terminated. 

(b) PoY failure to respond. 
(i) the (4) The division may remove a vendor from the 

vendors list for failure to respond to invitation for bids or 
proposals on three consecutive solicitations of those items. 
Prospective bidders and offerors may be reinstated on such lists 
as described in ARM 2.5.401. 
~ l5l The department shall maintain a list of vendors 

removed or suspended from the vendors list. The list shall be 
available to all state agencies and the public upon request. 
(AUTH: Sec. 18-4-221, MCA; lMf, Sec. 18-4-241 and 18-4-308, MCA.) 

2.5.403 BIDDING PREFERENCES (1) Montana resident and 
Montana-made preferences, as required in 18-1-102 and 18-1-112, 
MCA, must be applied by a public agency when awarding contracts 
for supplies except in the following instances: 

(a) procurements using the competitive sealed proposal 
process (request for proposal) as defined in 18-4-304, MCA and 
ARM 2.5.602; 

(b) small purchases or limited solicitations as defined in 
18-4-305, MCA and ARM 2.5.603; 

(c) cooperative purchasing as defined in 18-4-401, MCA; 
(d) procurements involving services as defined in 18-4-123, 

MCA; or 
(e) procurements involving funds obtained from the federal 

government, including term contracts, except in those cases where 
applicable federal statutes expressly mandate geographic 
preference. 

(2)- (3) Remain the same. (AUTH: Sec. 18-1-114 and 18-4-221, 
MCA; lMf, 18-4-221, MCA.) 

2.5.404 BID PREPARATION 
(1)-(5) Remain the same. 
(6) vendors may quote a cash discount based on early 

payment; however such discounts will not be considered in 
determination of low bid and payment terms will remain as in ~ 
i5l. above. 

(7)- (8) Remain the same. (AUTH: Sec. 18-4-221, MCA; ~' 
Sec. 18-4-221, MCA.) 

2.5.406 YENDOR PROTEST fRQCEB!:JRE (1) Bidders and offeYOrs 
may protest a bid, pzoposal, or award by notifying the 
procurentent offic@r as aoon as poeeibl~ after they discover any 
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peteHtial irre§ttlarit} iH the proel:irelfteHt preeess. 'l'he protest 
lftl:ist ~e iH writiH§ asa state iH detail all of the protestor's 
oejeatioss. 

(Zl) The state ie liHSer so eeli!j'aties to aela}, halt, or 
lftoaify the proe\irelfteftt preeees a1:1e to a pretest, 1!11:1t it •nill 
eeHd1:1et as iHtersal re iie•1 of the preettrelfteat, 

(3) ~he pree1:1remest effieer lftttet aetify the pzoteeter is 
wrH:il'l!!f of the fiHdi!'lgs withil'l ehirty (39) wer!tiH!J days of the 
pretest. ~he pree1:1reme1'1t sffieer 111ay extefta this tilfte ~eriea if 
o1:1ffieieHt eviaeRee eaaaet ee e~taiaea nithift the thirty (30) 
WBl!'ltil'l§ aays, llrittefi ftotiee ftlliSt ~e seat to the pretestifi§ party 
with j1:1etifieatiea fer entel'lsioH. 

(i) If the proe\irelfteftt offieer fiRde al'l irre§Hlarity, the 
prse1:1reftlol'lt offieer will adopt the ee1:1ree of aetiel'l whieh ie il'l 
the eest iHtel!'est of the state. Except for small purchases or 
limited solicitations made pursuant to 18-4-305 MCA, a bidder, 
offeror. or contractor aggrieved in connection with the 
solicitation. award, or administration of a contract may protest 
to the department. Protests involvjng a solicitation or award 
must follow the provisions of 18-4-242, MCA. 

(2) In the event the protest concerns the administration of 
an existing contract. the protesting party must follow th!il 
protest procedure set out in the contract. If there is no 
procedure stated in the contract, the protesting party must 
submit a protest in writing no later than 14 days after the cause 
of action. question. or dispute has arisen. If the protest is not 
resolved by mutual agreement. the department shall issue a 
written decision on the protest within 30 days after the receipt 
of the protest. In issuing the final decision. the decioiQn 
llli.lrt.;_ 

(a) state the reason for the action taken by the department 
with regard to the contract; and 

(b) inform the aggrieved party of the party's right to 
pursue judicial actiQn under Title 18, chapter 1, part 4. MCA. 

(6) "Pays" mean calendar days as defined in ARM 2.5.201. 
(7) Any agency which exercises delegated authority from the 

department to engage in purchasing activities is responsible for 
responding to a protest or contested case hearing concerning th~ 
SQlicitatiQn. award. or administration of a CQntract within their 
authQrity. (AUTH. sec. 18-4-221, MCA; IM.f, 18-4-221 and 18-1-402, 
MCA.) 

2.5.502 BIQ AND CONTRACT PERFORMANCE SECURITY 
(1) - (6) Remain the same. 
(7) All performance security, except bonds, will be 

returned to the successful bidder upon completion of the 
contract, or at the discretion of the pttrehasia§ effieials 
procurement official as documented to assure contract completion, 
or warranty period as declared within the contract. 
(AUTH. Sec. 18-4-221, MCA; IM£, Sec. 18-1-201 and 18-4-312, MCA.) 

2.5.503 PUBLIC NOTICE (1) Invitation for bids and requeslu 
for proposals shall be mailed, posted electronically. or 
otherwise furnished to a sufficient number of bidders or offerors 
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required to secure competition. 
(2)- (3) Remain the same. 
(4) 'flte state may determine that bids and proposals should 

be solicit@'d through aduextieiug to secure adequate competition. 
If ~._., the advertisement sh~ll be made in at least Lhtee 
newapapets (one of which must b~ a daily) of general circulation 
printed .,ithin the etatet once each "eek fo:r: two consecutive 
we eke. 'fhe ad vet t isement shall identify the l!iUpplp ox set vice 
solicited, the time, date and location where bide or proposals 
will be received 6hd •hete lo obtain copies of the in~itatiun fez 
bid or request for proposal. 

T5T ~ In the event that it is either not practicable or 
not advantageous to the state to furnish bids to all the bidders 
listed on the central bidders list for a specific COiiiiiiOdity 
su~ply or service, the purchasing agency may elect to shorten a 
bidders list by selecting a sample of bidders. (AUTH. Sec. 18-4-
221, MCA; !M£, Sec. 16-4-303 and 18-4-304, MCA.) 

2 5.505 MISTAKES AND MINOR VARIATIONS IN BIDS AND OFFERS 
(1) The procurement officer may allow a bidder or offeror to 

correct minor mistakes in a bid or offer if the mistake is 
clearly not attributed to an error in judgment, and the mistake 
and the intended correct bid are clearly evident on the form of 
the bid document. Examples of correctable mistakes include, but 
are not limited to: 

(a) typographical errors; 
(b) errors in extending unit prices; 
(c) transposition errors; 
(d) arithmetical errors; and 
(e) signature omitted. 
(2) The procurement officer may permit a bidder or offeror 

to withdraw a low bid or proposal if: 
(a) a mistake is clearly evident on the face of the b±d 

document but the intended correct b±d information is not 
similarly evident; or 

(b) the bidder or offeror submits proof of evidentiary 
value which clearly and convincingly demonstrates that a mistake 
was made. 

(3) Remains the same. (AUTH. Sec. 18"4-221, MCA; lME, Sec. 
18-4-303 and 18-4-304, MCA.) 

2.5,601 COMPETITIVE SEALED BIOS (1) "Sealed bid" is the 
preferred method of competitive procurement for state supply 
contracts and service contracts estimated to exceed the amount 
desjsnated in ARM 2 5 603 as a small ~urchase or a limited 
solicitation gtealez than ~5,888. Sealed bids shall be solicited 
with an invitation for bid. 

(2) - (3) Remain the same. 
(4) Addenda, if any, will be 

who received an invitation for bid 
be placed in the electronic format 
notjce 

(5)- (11) Remain the same. 

sent provided to all vendors 
or notice of the addenda will 
designated for giving public 

(12) A supplier's currently advertised or established 
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catalog price, which is available to the public~ may be accepted 
as a bid subject to the following conditions: 

(a) The advertisement or established catalog price must be 
received and time-stamped by the procurement officer authorized 
to enter into contracts prior to or at the bid opening. In no 
event will catalog or advertised prices be accepted after a bid 
opening. 

(i) A copy of the catalog or advertised price and 
specifications may be attached to the requisition received by the 
pH~ehasie§ procurement official; or 

(ii) The pHrehasift§ procurement official or the requesting 
agency may locate catalog or advertised prices; or 

(iii) A vendor may submit catalog or advertised prices as 
a bid. 

(b) The catalog or advertised price must meet or exceed the 
specifications, terms~ and conditions and be the lowest 
acceptable bid. 

(13) - (14) Remain the same. 
(15) The division or the using agency may use federal supply 

schedules established by the general services administration as 
one source of a bid. The federal sypply schedule item must meet 
or exceed the specifications. terms, and conditions of the 
invitation for bid and must be the lowest acceptable bid in 
order to be selected. The pertinent supply schedule must be 
recorded as a bid from the supplier for the inspection of all 
bidders. (AUTH. Sec. 18-4-221, MCA; .IM£, Sec. 18-4-303, MCA.) 

2. 5, 602 COMPETITIVE SEALED PROPOSALS ( 1) "Competitive 
sealed proposal" is a procurement option allowing the award to be 
baaed upon stated criteria or evaluation factors~ , eoat .,,ill Rot 
be the oel} eeRaiaeratiea. Competitive sealed proposals may be 
practical eitiaiR!J is aet praetieable when one or more of the 
following conditions exist: 

(a) the contract needs to be other than a fixed-price type; 
(b) oral or written discussions may need to be conducted 

with offerors concerning technical and price aspects of their 
proposals; 

(c) offerors may need to be afforded the opportunity to 
revise their proposals, including prices; 

(d) award may need to be based upon a comparative evalua­
tion as stated in the request for proposals of differing price, 
quality, and contractual factors in order to determine the most 
advantageous offering to the state. Quality factors include 
technical and performance capability and the content of the 
technical proposal; and 

(e) the primary consideration in determining award may not 
be price. 

(<!) 'fhe effieer whe ffiatie the aetezmiaatien that sealed 
eiaaiR!J is ROt f!raetieaele er aaoaAta§eOI;tO to the state ffia} 
ffieaif't er reoel£e it at aa., time, aRa the aetenliRatieR she .. la be 
re.ie~ea fer e .. zzeHt apf!lieaeilit} fzeffi time to tiffie. 

+3+Jll The request for proposals must be prepared in accor­
dance with aubaeetieHa (1) thca .. §h (5) ef ARM 2.5.601(2) through 
lil and must also include: 
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(a) a statement that discussions may be conducted with one 
or more offerors who submit proposals~ but that proposals may be 
accepted and a contract issued without such discussions; and 

(b) the relative importance of ef ~riee aH8 sEfier 
evaluation factors. 

+4+lll Facsimile transmission of a proposal is only 
acceptable on an exception basis with prior approval of the 
procurement officer. 

+S+lil Proposals shall not be opened publicly but shall be 
opened in the presence of a procurement official. Proposals &ft8 
~esifieaEisHs shall be time-stamped upon receipt and held in a 
secure place by an employee of the agency until the established 
due date. Proposals aftd !fts8ifieaEieHs shall be shown only to 
persons participating in the evaluation or contracting process. 

+6+ J2l After the date established for receipt of proposals, 
a register of proposals shall be prepared which shall include 
~ all ~re~esalo the name of each offeror~ aHa a aeseripEioH 
euffieieHt te iseHEify ERe supply or aerviee offered. The 
register of proposals shall be open to public inspection only 
after award of the contract. IHterestes ~arEies are res~oHsiele 
fer ~aldH!J EReir 8\•'ft arraa!Je!fteHts to 111al£e ee~ies et ~re~esal 
!ftaEerials. 

+B- l.lil_ The evaluation shall be based on the evaluation 
factors set forth in the request for proposals. Numerical rating 
systems may be used but are not required. Factors not specified 
in the request for proposal shall not be considered. 

+a+ 111 For the purpose of conducting discussions, proposals 
shall be initially classified as: 

(a) aeeepEaele responsive; or 
(b) peteHtially aeeeptaele, or nonresponsive. 
(e) Haaeeeptaele. 

-{9) Fer ERe purf!ese ef eeR\petitive sealed pref!esale, ERe 
tel"lll "efferers" iHeluses BHly EROfle BHBiftesses eue!ftiEEiH!J 
pre~esale tfiat al"e aeeepEaele er ~eEeftEially aeee~taele aHEi ERe 
ter!ft GRall Hat iHehtEie BUBiHesses WRS sue!ftiEEeEi l:tl'lcl:eeef!taele 
J!re~esals. 
~ Discussions witR effersrs are field te may be held with 

one or more offerors to: 
(a) promote understanding of the state's requirements and 

the offerors' proposals; and 
(b) facilitate arriving at a contract that will be most 

advantageous to the state taking into consideration 211 pries aHEi 
~ factors set forth in the request for proposals. 

(c) Discussions may include oral presentations. interviews. 
demonstrations. responses to specific questions. modifications. 
and negotiations. Offerors shall not be informed of their rank at 
the time of discussions. 

(d) One or mgre offerors may be provided an opportunity to 
submit a best and final offer. 

(9) References and the credit and financial responsibility 
of the offerors may be verified as appropriate. 

(10) The department reserves the right to negotiate with one 
or more offerors for the award of a contract that is most 
advantageous to the state. The department reserves the right to 
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award a contract withoyt ne~otiations or to reject any or all 
proposals 

-ti-6+ ll.ll 'frade secrets that are identified by the propuset 
ox offe:tox will xemaiu co1tfideutial aftez award. All other 
proposal documents are available for public inspection after the 
contract is executed, except for trade secrets as defined by the 
Uniform Trade Secrets Act. Title 30, chapter 14. part 4 MCA. 

(12) Interested parties are responsible for makin~ their own 
arran~ements to make copies of proposal materials 
~ ~ Multiple award contracts are allowable if 

determined to be in the best interest of the state. 
(1:2) If the procurement officer hae elected to nse a multi 

step request fur ptoposal which includes the submittal of "beet 
and final offet:e, the pxoeuzement officer shall tht!!n make a 
written award detexmination showing the baei:e ou which the award 
was found to be moat advantageous to the state based Oil the 
factots set fotth in the request fat pzopusals. (AUTH. Sec. 18-
4-221, MCA; lHf, 18-4-304, MCA.) 

2.5,603 SMALL PURCHASES OR LIMITED SOLICITATION OF SUPPLIES 
AND SERYICES 

(1) The division or state agency may procure supplies or 
services costing $5,000 or less under t:hie 1ale. 'fhe p:tocurement 
officez lh&y choose Ullin>! a purchase technique that best meets the 
agency's needs. 'f'he pax chasing bateau suggests that agencies 
follow pt udent pu:tchaeing practices and receive competitive 
telephone o:t wtitten quotations where practicable. 

(2) The division or state asency if authorized in a written 
delegation agreement may procure supplies or seryices costing 
between $5.001 and $15.000 t1sing a limJted solicitation 
procedure This procedure reQuires a minimum of three yj able 
written or oral quotations, if available The limited 
solicitation procedure must be documented and wherever 
practical. use the department's vendor list, 
~ ill This rule does not apply to controlled items fat th~ 

st"at'e' purchased through exclusive term contracts, requisition 
time schedules, the central stores program or the publications 
and graphics bureau, unless specifically delesated in a written 
delegation agreement to the agency. Howevex, if a alate agency's 
anticipated usage pez: :tequisition time schednle call is !;1566 ox 
less, the state agency may patellae@ the item accotdiug to the 
provisions of this tale. 
~ lil Procurements shall not be artificially divided or 

sequenced to avoid using the other source selection methods set 
forth in Title 18, chapter 4, MCA. (AUTH. Sec. 16-4-221, MCA; 
lMf, Sec. 18-4-305, MCA.) 

2 5.604 SOLE SOURCE PROCUREMENT 
(1) - (5) Remain the same. 
(6) The following items do not. require sole 

justification and shall be purchased directly by the 
regardless of delegated authority: 

(a) licenses; 
(b) dues to associations; 

source 
agency 
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(c) renewal of software license agreements; or 
(d) purchase or renewal of software or hardware maintenance 

agreements. (AUTH. Sec. 16-4-221, MCA; IM£, Sec. 16-4-306, MCA.) 

2. 5, 607 PROCUREMENT FROM SHELTERED WORKSHOPS OR WORK 
ACTIVITY CENTERS (1) State agencies may purchase J3!!'8Eh:lete 
supplies and services from sheltered workshops as defined in 18-
5-101, MCA. Such purchases are exempt from competitive bidding 
laws and rules and may be made directly. 

(2) The division will maintain a list of certified 
sheltered workshops or work activity centers, as defined in 18-5-
101, MCA, located in the state. The list will include the 
pFeaHets supplies and services provided by each. The list will 
be available to user agencies. (AUTH. Sec. 18-5-102, MCA; l.M£, 
Sec. 18-5-102 and 18-5-103, MCA.) 

5. We propose to adopt Rule I because HB 139 of the recent 
legislature (Chapter 443, Laws of 1997) changed the law in 18-4-
309, MCA, concerning prequalification of vendors. The law now 
states that vendors may be prequalified "in accordance with 
department rules." These rules will implement that section and 
guide agencies in using the prequalification option. 

6. We propose to repeal Rule 2.5.504 because the statute 
that required the rules, Section 18-4-225, MCA, was repealed, 
effective October 1, 1997, by the recent legislature. 

7. It is necessary to amend the rules for the following 
reasons: 

ARM 2. 5. 201 is amended to include definitions of 
"responsible bidder or offeror" and "responsive bidder or 
offeror" due to changes in HB 139 (Chapter 443, Laws of 1997) to 
Section 18-4-304, MCA during the recent legislative session. Part 
of this bill made several clarifying changes to the request for 
proposal process. These definitions will assist agencies when 
evaluating proposals. 

ARM 2. 5. 202 is amended to reflect the transfer of the 
central mail operation from the general services division to the 
procurement and printing division. 

ARM 2. 5. 301 is amended to remove a reference to "central 
stores term contracts." HB 139 (Chapter 443, Laws of 1997) made 
similar changes to the statutes because the reference to term 
contracts was confusing for the agencies. A second change to this 
rule also clarifies that certain items do not require delegation 
nor competitive procedures. A third change removes reference to 
"consulting services" since HB 139 repealed the Consulting 
Service Act. 

ARM 2.5.302 is amended to clarify that a requisition may be 
"electronically approved" instead of only "signed." The state 
will soon be adopting new procurement software which will 
accommodate electronic approval and routing of requisitions. 

ARM 2.5.402 is amended to bring the rules in compliance with 
the changes made to Section 18-4-241. MCA by HB 139 (Chapter 443, 
Laws of 1997). The state is no longer limited to suspending 
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vendors for a period not to exceed three months. In addition, a 
reference is added concerning the new definitions of "responsive" 
and "responsible" bidders or offerors. 

ARM 2.5.403 is amended to state that preferences will not be 
applied to a limited solicitation procedure because the procedure 
is not a formal sealed bid. 

ARM 2.5.404 is amended to correct an error in citation from 
a previous rule change. 

ARM 2. 5. 4 06 is amended to reflect the changes made to 
Section 18-4-242, MCA, by HB 139 (Chapter 443, Laws of 1997) 
concerning vendor protest and exclusive remedies. The state's 
protest procedure is now consistent with statute concerning 
contract solicitations and awards. In addition, language is added 
to establish a protest process concerning the administration of 
a contract per Section 18-1-402, MCA. In addition, language is 
added to clarify that agencies exercising delegated authority are 
responsible for responding to protests or contested case hearings 
concerning a procurement within their authority. 

ARM 2. 5. 502 is amended to change the phrase "purchasing 
official" to "procurement official" since that later term only is 
defined in statute. 

ARM 2.5.503 is amended to clarify that public notice of bids 
and proposals may be given in an electronic format, such as 
Internet, instead of just by traditional mail. In addition, a 
passage concerning publication of bids and proposals in 
newspapers is deleted as unnecessary. 

ARM 2.5.505 is amended to clarify how mistakes in bids or 
offers should be handled. Previously the rule only addressed 
mistakes in bids. 

ARM 2.5.601 is amended to make several clarifications. 
First, the amount requiring a sealed bid is removed and a 
reference to the definition of a "small purchase or limited 
solicitation" is added. Also, it is clarified that notice of 
addenda may be given in an electronic format, such as Internet. 
Third, the term "purchasing official" is replaced with 
"procurement official." Finally, a rule was drafted to inform 
agencies how and when they will be able to use federal supply 
schedules if they become available to state agencies. The option 
of purchasing off federal supply schedules was established in HB 
139 (Chapter 443, Laws of 1997). 

ARM 2.5.602 is amended to make numerous clarifications in 
the rules concerning the request for proposal process per the 
changes made by HB 139 to Section 18-4-304, MCA. Extraneous 
material is removed; the organization of the rules improved; and 
the request for proposal process is detailed and clarified. 
Specifically, the rule interprets the changes made by HB 139 
concerning the process of evaluating submitted responses. 

ARM 2.5.603 is amended to establish a process for completing 
a limited solicitation procedure as permitted by HB 139. In 
addition, a clarification is made concerning "exclusive• term 
contracts (as opposed to non-exclusive) and to language 
concerning requisition time schedules. In addition, the rule 
clarifies that agencies may have the option of not purchasing 
controlled items if specifically granted that authoriLy in a 
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delegation agreement. 
ARM 2.5.604 is amended to clarify that the purchase, as well 

as the renewal of software or hardware maintenance agreements can 
be automatically considered a sole source and require no further 
justification. 

ARM 2.5.607 is amended to change the term "products" to the 
statutorily defined term of "supplies." 

8. Interested persons may submit their data, views, or 
arguments concerning the proposed actions to Marvin Eicholtz, 
Administrator, Procurement and Printing Division, PO 200135, 
Mitchell Building, Helena, MT 59620-0135 no later than August 4, 
1997. 

9. If a person who is directly affected by the proposed 
actions wishes to express his data, views and arguments orally or 
in writing at a public hearing, he must make a written request 
for hearing and submit this request along with any written 
comments to Marvin Eicholtz, Administrator, Procurement and 
Printing Division, PO 200135, Mitchell Building, Helena, MT 
59620-0135 no later than August 4, 1997. 

10. If the agency receives requests for a public hearing on 
the proposed actions from either 10\ or 25, whichever is less of 
the persons who are directly affected by the proposed actions; 
from the administrative code committee of the legislature; from 
a government subdivision or agency; or from an association having 
not less than 25 members who will be directly affected, a hearing 
will be held at a later date. Notice of the hearing will be 
published in the Montana Administrative Register. Ten percent of 
those persons directly affected has been determined to be 800 
persons based on 8,000 vendors interested in submitting bids for 
supplies and services to the state of Montana. 

DAL SMILIE, CHIEF LEGAL 
COUNSEL, RULE REVIEWER 

Certified to the Secretary of State on June 23, 1997. 
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BEFORE THE STATE LIBRARY COMMISSION 
OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of ARM 10.101.101 
and ARM 10.101.203 concerning 
the state library commission and 
the library services advisory 
council 

TO: All Interested Persons 

NOTICE OF PUBLIC 
HEARING ON THE 
PROPOSED AMENDMENT 
OF ARM 10.101.101 
AND ARM 10.101.203 

l. On July 30, 1997, at 9:00 a.m. in Room 212, Montana 
State Library, 1515 East Sixth Avenue, Helena, Montana, a 
public hearing will be held to consider the amendment of ARM 
10.101.101 and ARM 10.101.203. 

2. The rules proposed to be amended provide as follows: 

10.101.101 AGENCY ORGANIZATION (l) The state library 
comm1Ssion consists of five members appointed by the governor 
for three year terms and the state superintendent of public 
instruction or his designee and a librarian appointed by the 
commissioner of higher education from ene et the uiJE ur~ita ef 
the Montana university system. The commission annually elects 
a chair from its membership. It employs as its executive 
off1cer a state librarian who is not a member of the 
commission, and who performs duties assigned by the 
commission. 

(2) The state library provides library service at the 
state level, serv1ng state government, local librat·ies, and 
federations; it promotes the development of adequate libraries 
throughout the state; it provides library service to 
haHdiea~ped peraeHa persons with visual and physical 
disabilities and persons in state institutions; expends funds 
available from federal, state, and private sources for the 
purpose of fostering library development; and provides for a 
comprehensive program for the acquisition, storage, and 
retrieval of data related to the natural resources of Montana. 

(3) The Montana library services advisory council is 
created B) the llemtaHa state Lil3rar} CeHtmiaaien w<i t.h the 
a~prewal ef the ~e.el"HO'f' by the governor in accordance with 
the provisions of 2-15-122, MCA. The commission shall submit 
names of recommended council me!Dbers to the governor. 

(a) The council shall advise the llefltana state lH•fafy 
ee111111issiea eft the devele~HteHt aHd well beiH~ ef lil3fal!:'lcs iH 
Hoa~aaa, rep'l?escHE the ~iens aHcl eviaieHS ef eiti~eH, lil3rary 
ttse'l?s aHa lil3fafians te the Heataf1a state liln·ary eOHIIllissien, 
~athef infeff!latiel'l aHa HtaiEe reeef!IHteHaatiefls te the l!eHI::aHa 
state lil3ral!:·y eoHtHtissien, ad. ise tl~e 11eHtana state lil3f'df) 
ee111111issieH OH 1ohe Lil3raf} Set·, ieee am'l CeltStfttCtielt •'"'t 
Pre~faf!l, iHelttaiH§ 13ttt net lifllitea te the develepHteHt ef the 
state ~lan and iEs administ'l?atien, the len~ ran9e and annual 
!'fegraf!la aud tfle evaluatioR ef liar·a•y vre§r·af!l se'l?, ices and 
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aetivitieB unaer the state vlan. and make recommendations to 
the commission on the development. evaluation and funding of 
the Library Services and Technology Act (LSTAl program and 
other pertinent issues that may relate to or influence LSTA. 

(b) The composition of the council shall be no more than 
fe~Yteen ~ members. ~ Eight shall serve for two years 
and may be reappointed for a seeend two additional term~ and 
may represent: users sf publie library serriees in eaeh 
feaeratien area, aisaa,anta~e perssnB, leeal p~hlie libraries, 
seheel· libraries, aeaaeMie libraries, special libraries, 
library ser.iee to the institutienali~ed, lierar~ serriee to 
the disahlea, state a~eney libraries, '4Botloana participation iA 
WJICLIB (•.,·fiite !lsuse Cenfe~enee en Library anr:l IRferMatoiel'l 
Seroiees), anr:l t;he le~islature users of public library 
services in eastern. central. and western Montana; public 
libraries: school libraries; academic or special libraries: 
persons who cannot use traditiOnal library services: and a 
member of the legislature. The president of the Montana 
library association or designee may serve a one-year term on 
the council during the presidency of the association aRcl one 
l~rary feaeratisn eeercliAater eheseA eaeh }ear B) the 
eeeraiAatofs sfiall ser'e a SAe year terM. 

(c) The council shall have the authority to establish 
bylaws for ils internal operation. These bylaws may not 
conflict with 22-1-103, MCA, the Library Services and 
CsAstruetion Technology Act, its rules and regulations, rrnd 
tfie BD6AR re!lJt>latisns !lJOvernin~ pro!lJrams sf !:fie U.G. 
De~ar!:ment sf Sd~eatoisn, or with policies established by the 
!4ontana state lihrar~ commission. 

(d) The number of yearly meetings shall be determined by 
the executive committee of the adviser•t council. The number 
shall remain flexible to include no less than two and no more 
than four meetings. 

(4) Inquiries regarding the functions of the state 
library should be addressed to the state librarian. 

(5) Personnel Roster: Montana State Library, 1515 E. 6th 
Ave., Helena, Montana 59620; State Librarian, Coerainater of 
Lil3rary De, elepl!leA!:, Infsrmatien Ressureee 11ana~er, Statewide 
Library Resources Director Regional Director of the Talking 
Book Library, LibrariaA for !:fie Blina aRa Pfi'7eieally 
llaAclieappee, and Director of the Natural Resource Information 
System. 

AUTH: 2-4~201, MCA 
IMP: 2-4-201, MCA 

10.101.203 GUIDELINES FOR PUBLIC PARTICIPATION 
(1) Except for financial exigencies. 'fthe commission 

shall meet duriA~ tfie last •• ,eel• of Peeruar), at the P!oAtana 
librar) assseiatieA eoAferenee, Jt>Ae, August ana Oetober and 
iA tke first •,;eel• ,f Deeeffiber, ana at sueh otfier times as May 
be apprevziate six times during each calendar year, at 
approximately equal intervals, and at such other times as may 
be appropriate. Special meetings may be called by the chair 
or at the request of two members. An agend.:1 (or each regular 
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meeting shall be prepared by the state librarian in 
consultation with the chair and w1ll be distributed in 
advance, with supporting documents to the members. 

(2) Agendas are available to the public from the office 
of the state librarian. Supporting documents may be t·equested 
from that office. Each commission agenda shall provide an 
open time for the public to address the commission. 

AUTH: 22-1-101, MCA 
IMP: 22-1-101, MCA 

3. The amendment of ARM 10.101.101 is reasmMbly 
necessary to reflect a change in the guidelines for a new 
federal library program. The former Library Services and 
Construction Act required each state to establish an advisory 
council in order to receive funds. The more recent Libr·ary 
Services and Technology Act allows, but does not mandate, an 
advisory council. Per 2-15-122, MCA the gover,nor creates 
advisory councils unless they are mandated by fedet·al law. 
The changes to this rule will be reflected 1n an updated 
organization chart. 

The amendment of ARM 10.101.203 is reasonably necessary 
to reflect a desire by the state library commission to 
exercise greater flexibility in the scheduling of meetings. 

4. Interested persons may present their data, vHows ot· 
arguments, either orally or in writing, at the l~aring. 
Written data, views or arguments may also be submitted to 
Karen Strege, State Librarian, Montana State Library, 1515 
East Sixth Avenue, Helena, Montana 59620-1800 and must be 
received no later than August 7, 1997. 

5. Karen Strege, 'State Librarian, has been designated to 
preside over and conduct the hearing. 

6. Alternative access1ble formats of this document will 
be provided upon request. Persons who need an alternative 
format of this rule notice, or who require some other 
reasonable accommodation in order to participate in this 
process, should contact Mary Jane West, Montana State Library, 
1515 East Sixth Avenue Helena, Montana 59620-1800; telephone: 
(406) 444-3384; TDD (406) 444-3005. 

Karen Strege 
State Librarian and 
Rule Reviewer 

Certified to the Secretary of Stat~, June 23, 1997. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of ARM 17.30.636, regarding 
operation of dams to avoid harm 
to beneficial uses of water. 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED AMENDMENT 

OF RULE 

(Water Quality) 

1. On August 4, 1997, at 1:00 p.m., or as soon thereafter 
as it may be heard, the Board will hold a public hearing at Room 
111 of the Metcalf Building, 1520 E. 6th Ave., Helena, Montana, 
to consider amendment of the above-captioned rule. 

2. The rule, as proposed to be amended, appears as 
follows (new material is underlined; material to be deleted is 
interlined) : 

17.30 636 GENERAL OPEBATION SIANDARDS (1) Owners and 
operators of water impoundments el!Je~aeii'I!J l!Jrier ee <htl) 19'11 
that cause conditions harmful to prescribed beneficial uses of 
state water shall demonstrate to the satisfaction of the 
department that continued operations will be done in the best 
practicable manner to minimize harmful effects. New water 
impoundments must be designed to provide temperature variations 
in discharging water that maintain or enhance the existing 
propagating fishery and associated aquatic life. As a guide, 
the following temperature variations are recommended: 
continuously less than 40°F during the months of January and 
February, and continuously greater than 44°F during the months 
of June through September. 
AUTH: 75-5-301, MCA~ IMP: 75-5-301, MCA 

3. ARM 17.30. 636 requires that, for dams in operation 
prior to July of 1971, the owner or operator shall, if the dam 
causes conditions harmful to prescribed· beneficial uses of 
water, demonstrate to the Department's satisfaction that 
continued operation will be done in the best practicable manner 
to minimize harmful effects. Recently, operation of Hungry 
Horse and Libby dams has been modified to protect salmon on the 
Columbia River. These modifications will result in drafting of 
the ~ in August, which will adversely affect the ecological 
dynamics of the water, including the food web, and is likely to 
adversely affect resident downstream fish populations, including 
bull trout in the Flathead drainage and sturgeon in the 
Kootenai. 

The current rule gives the Department authority to require 
the Bureau of Reclamation to provide a plan to minimize harmful 
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effects at Hungry Horse Dam. However, the Department cannot 
issue a similar order for Libby Dam because it began operating 
after 1971. To provide uniform protection for beneficial uses 
of water, the Board is proposing to amend ARM 17.30.636 to apply 
to all dams. 

4. Interested persons may submit their data, views, or 
arguments either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to Claudia L. 
Massman, Department of Environmental Quality, PO Box 200901, 
Helena, MT 59620-0901, no later than August 4, 1997. 

5. Claudia L. Massman has been appointed to preside over 
and conduct the hearing. 

BOARD OF ENVIRONMENTAL REVIEW 

by 

Reviewed by: 

J~~o11~ule Reviewer 

Certified to the Secretary of State June 23 1997 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rule 17.8.210, amending ambient 
air quality standards for sulfur 
dioxide. 

To: All Interested Persons: 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED AMENDMENT 

OF RULE 

(Air Quality) 

1. On August 7, 1997, at 1:00 p.m., the Board will hold 
a public hearing in the Lewis & Clark Room of the Student Union 
Building, Montana State University, Billings, Montana, to 
consider amendments to the above-captioned rule. 

2. The rule, as proposed to be amended, appears as 
follows (material to be deleted is interlined) : 

17.8.210 AMBIENT AIR OQALITY STANDARDS FOR SULFUR DIOXIDE 
(1) No person shall cause or contribute to concentrations 

of sulfur dioxide in the ambient air which exceed any of the 
following standards: 

(a) Remains the same. 
(b) twenty-four hour average: 0.10 ppm, 24-hour average, 

not to be exceeded more than once per year 1 exee~e ehae ~eraens 
ea~eing e~ eenerib~ting te ambient 24 he~r aoera§e 
eeneentratiene at e~lf~r aiexiae that exeeeaea ~ere ehan enee 
9.18 ~~~ attrin§ 1985 ~~~~et be eenaiaereEi in eel'llf'lianee nith this 
l!'lile if ambient eeneentratiene ae net eneeea 9.14 pp111 111ere than 
enee per )ear; 

(c) annual average: 0.02 ppm, annual average, not to be 
exceeded, exeept that peraens eattain§ er eent~ihttting ee ambient 
annttal eeneentratiene ef ettlfttr aiete:hle that exeeeaea 9. 82 ppll't 
Eittring 1985 ~ttst be eensiaereEi in ee~~~plianee with this rttle if 
ambient eeneeneratiens Eie net exeeea 9.83 pp~. 

(2) Remains the same. 
AUTH: 75-2-202, MCA; IMP: 75-2-202, MCA 

3. The proposed amendments to ARM 17.8.210 delete 
language exempting certain sources from the 24-hour and 
annual sulfur dioxide standards. The exemptions were added to 
the rule in 1987 in response to a legislative directive (HB 534; 
Sec. 1, Ch. 504, L. 1987; "Hannah Bill"). In HB 59, the 1997 
legislature repealed the Hannah Bill. The proposed amendments 
reflect the 1997 legislative intent that the 1987 exemptions be 
removed from the rule. 

The board is also proposing this amendment because there is 
no scientific or regulatory basis for a different standard for 
areas that were in non-compliance in 1985, and with the repeal 
of the Hannah bill, there is no longer a legal basis for a 
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different standard. 

4. Interested persona may submit their data, views, or 
arguments concerning the proposed amendments, either orally or 
in writing, at the hearing. Written data, views, or arguments 
may also be submitted to Robert Raisch, Department of 
Environmental Quality, Metcalf Building, PO Box 200901, Helena, 
MT 59620-0901, no later than 5:00p.m., August 4, 1997. 

5. David Rusoff has been designated to preside over and 
conduct the hearing. 

BOARD OF ENVIRONMENTAL REVIEW 

by 

Reviewed by: 

Certified to the Secretary of State June 23 1997 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of 17.8.102, 103, 202, 302, 602, 
702, 802, 902, 1002, 1102, 1202, 
and 1302, updating the 
incorporations by reference. 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED AMENDMENT 

OF RULES 

(Air Quality) 

1. On July 30, 1997, at 1:30 p.m., or as soon thereafter 
as it may be heard, the board will hold a public hearing at Room 
111 of the Metcalf Building, 1520 E. 6th Ave., Helena, Montana, 
to consider amendment of the above-captioned rules. 

2. The rules, as proposed to be amended, appear as 
follows (new material is underlined; material to be deleted is 
interlined) : 

l7 8 102 INCORPORATION BY REFERENCE-- P!JBLICATION PATES AN]) 
AVAILABILITY OF REFERENCED DOCUMENTS (1) Unless expressly 
provided otherwise, in this chapter where the board has: 

(a) adopted a federal regulation by reference, the 
reference is to the July 1, ~ ~. edition of the Code of 
Federal Regulations (CFR) ; 

(b)-(c) Remain the same. 
(d) adopted another rule of the department or of another 

agency of the state of Montana by reference, the reference is to 
the December 31, ~ ~. edition of the Administrative Rules 
of Montana (ARM) . 
AUTH: 75-2-111, MCA; IMP: Title 75, chapter 2, MCA 

17 8 103 INCORPORATION BY REFERENCE (1)-(2) Remain the 
same. 

(3) Copies of federal materials also may be obtained from 
SPA's P118lie InfeP!ftaEiel\ RefeEenee tlni£, 491 P1 suee£ SW, 
Washin!JE6n, BC 29469 the National technical Information Seryjce 
5285 Port Royal Road, Springfield. VA 22161. phone: (703!487-
46 50. fax· { 703 l 321-8547, Internet· ordera®ntis, feciworld goy. 
the National Center for Environmental Publications and 
Information, {800)490-9198. and the US Goyernment Printing 
Office Superintendent of Documents Mail Stop: SSOP, 
Washington. DC 20402-9328, and at the libraries of each of the 10 
EPA Regional Offices. 

(4) Remains the same. 
AUTH: 75-2-111, MCA; IMP: Title 75, chapter 2, MCA 

17 8 202 INCORPORATION BY REFERENCE (1) For the purposes 
of this subchapter, the board hereby adopts and incorporates by 
reference the following: 
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(a) the Montana Quality Assurance Hafttta-l. Project Plan 
(Jttl) 1991 Nove!Dber 1996 ed.) , a department of environmental 
quality manual specifying sampling and data collection, 
recording, analysis and transmittal requirements; 

(b)-(f) Remain the same. 
(2) Remains the same. 
(3) Copies of federal materials also may be obtained from 

BPA'e Ptt~lie lnfermaeien Refezenee Snit., 491 n SHeet SW, 
llaehin!ten 99 ~9469 the National Technical Information Seryice. 
5285 Port Royal Road. Springfield VA 22161. phone: (703)487-
4650 fax: (703)321-8547. Internet: orders®ntls.fedworld goy. 
the National Center for Environmental Publications and 
Information. (800!490-9198 and the US Government Printing 
Office. Superintendent of Documents. Mail Stop· SSOP. 
Washington. DC 20402-9328, and at the libraries of each of the 
10 EPA Regional Offices. 

(4) Remains the same. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, MCA 

l7 8 302 INCORPORAIION BY REFERENCE (1)- (2) Remain the 
same. 

(3) Copies of federal materials also may be obtained from 
BPA'e Pttblie lnfermatien Referenee l'fflit, 481 f4 Street S~•', 
llaehin!ten 89 ~9469 the National Technical Information Service. 
5285 Port Royal Road. Springfield. VA 22161. phone: (7031487-
4650 fax: (703)321-8547. Internet: orders®ntis fedworld goy 
the National Center for Environmental Publications and 
Information. (800)490-9198. and the US Government Printing 
Office. Superintendent of Docyments. Mail Stgp· SSOP. 
Waohjngtgn DC 20402-9326, and at the libraries of each of the 10 
EPA Regional Offices. 

(4) Remains the same. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, MCA 

17 8 602 INCORPORATION BY REFERENCE (1)-(2) Remain the 
same. 

(3) Copies of federal materials also may be obtained from 
BPA'e Piiblie lnfermatien Re£ezenee Unit, t81 tl Street Sil, 
llaehin!ten sa i!9468 the Natignal Technical Infgrroation Service 
5285 Port Royal Road Springfield. VA 22161 phone: !703)487-
4650. fax· (703)321-8547. Internet· orders®ntjs fedworld goy, 
the National Center for Environmental Publications and 
Information (8001490-9198, and the US Government Printing 
Office. Superintendent of Documents. Mail St0p· SSOP. 
washington. DC 20402-9328, and at the libraries of each of the 
10 EPA Regional Offices. 

(4) Remains the same. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, MCA 

17 B 702 INCORPORATION BY REFERENCE (1)- (2) Remain the 
same. 

(3) Copies of federal materials also may be obtained from 
BPA'B Pttblie Informatien Refereftee I'Jftit, i9l tl Street Sll, 
llashin~ten 89 ~9468 the National Technical Information Seryice, 
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5285 Port Royal Road. Springfield. VA 22161. phone· (703)487-
4650. fax· (703)321-8547. Internet: ordera!intia fedworld goy. 
the National Center for Environmental Publicatiqna and 
Information. (800)490-9198. and the US Government Printing 
Office. Superintendent of Documents. Mail Stop: SSOP. 
Washington. pc 20402-932B,and at the libraries of each of the 10 
EPA Regional Offices. 

(4) Remains the same. 
AUTH: 75-2-111, 75-2-204, MCA; IMP: 75-2-211, 75-2-215, MCA 

17.8.802 INCORPOBATION BY &EFERSNCE (1) (a)-(f) Remain the 
same. 

(g) 40 CFR Part 51 Appendix W. ~ ~ Guidelines on Air 
Quality Models (reoieeO!I) (1986) (EPA pttblieatoie8 81!1. '58lil18 9 
2?R) 880!1 I!IHppleMe~t A (198?). 

(2) Remains the same. 
(3) Copies of federal materials also may be obtained at 

EPA'e PHblie l8fl!lrllletie8 Re£ere8ee l':l~it, 481 H Street Gil, 
Weehi8~te~, DC 28468 the National Technical Infqrmation Service. 
5285 Port Royal Road. Springfield. YA 22161. phone: (703)487-
4650, fax: (7031321-8547. Internet: ordera®ntis fedworld gqv, 
the Natiqnal Center fpr Environmental Publications and 
Information, (800)490-9198, and the US Gqyernment Printing 
Office Superintendent of Documents. Mail Stop· SSOP. 
Washington. DC 20402-9328, and at the libraries of each of the 
10 EPA Regional Offices. 

(4)-(5) Remain the same. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-202, 75-2-203, 
75-2-204, MCA 

17.8,902 INCORPOBATION BY REFERENCE (1)-(2) Remain the 
same. 

(3) Copies of federal materials also may be obtained from 
BPA' e PHblie l8fer111atien Refere8ee l':lnit, Hll PI Gereet OW, 
llaehin~te8, DG 28468 the National Tecbnical Information Service. 
5285 Port Royal Road Springfield. VA 22161. phone· (703)487-
4650, fax: (703) 321-8547. Internet: ordera®ntia fedworld,gov, 
the National Center fpr Environmental Publications and 
Informatipn (800)490-9198, and the US Government Printing 
Office. Superintendent pf Dpcument a. Mail Stop: SSOP. 
Washington. DC 20402-9328, and at the libraries of each of the 
10 EPA Regional Offices. 

(4)-(5) Remain the same. 
AUTH: 75-2-111, 75-2-203, MCA; IMP, 75-2-202, 75-2-203, 
75-2-204, MCA 

17,8.1002 INCORPORATION BY REFERENCE (1)-(2) Remain the 
same. 

(3) Copies of federal materials also may be obtained at 
BPA' s P~elie I8fsrMatien Rerere8ee Ynit, 491 PI Street Sil, 
~lashirt~te8, BG 29,68 the National Tecbnical Infqrmation Seryice, 
5285 Port Rqyal Road, Springfield. VA 22161, phone: (703)487-
4650, fax: (703)321-8547, Internet· qrders®ntis,fedworld,gov. 
the National Center for Environmental Publications and 
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Information. (800)490-9198. and the US Government Printing 
Office. Superintendent of Documents Mail Stop· SSOP. 
Washington. DC 20402-9328, and at the libraries of each of the 
10 EPA Regional Offices. 

(4)-(5) Remain the same. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-202, 75-2-203, 
75-2-204, MCA 

17 8.1102 INQQRPQRATIQN BY REFERENCE (1) For the purposes 
of this subchapter, the board hereby adopts and incorporates by 
reference the following: 

(a) Remains the same. 
(b) "Workbook for Plume Visual Impact Screening and 

Analysis" (Reyiaedl (BPA l58/4 88 QlS, 19-88 EPA-454/R-92/023), 
specifying methods for estimating visibility impairment. 

(2) Remains the same. 
(3) Copies of federal materials also may be obtained from 

BPA's P>~blie Infermatiel'l Referel'lee l:JI'Iit., l91 14 SU~eel!. SW, 
~if:uthii'I!JI!.I!II'I B8 iil9469 the National Technical Information Service. 
5285 Port Royal Road. Sprin51field VA 22161, phone: !703) 487-
4650. fax· !703)321-8547. Internet: orders(jntis fedworld.goy. 
the National Center for Environmental Publications and 
Information (800)490-9198 and the US Government Printing 
Office, Superintendent of Documents. Mail Stop· SSOP 
Washington. DC 20402-9328, and at the libraries of each of the 
10 EPA Regional Offices. 

(4) Remains the same. 
AUTH: 75-2-111, MCA; IMP: Title 75, chapter 2, MCA 

17 8 1202 INQQRPQRATIONS ijY REFERENCE (1)-(2) Remain the 
same. 

(3) Copies of federal materials may be obtained from ~ 
P11blie IAfel!'matiel'l Refel!eAee B'l'lit, Hll If Street. Sli, liel!lhil'lgtel'l 
BO iil9469 the Nationpl Technical Inform@tion Service 5285 Port 
Royal Road. Springfield VA 22161, phone: !703)487-4650 fax: 
(703)321-8547, Internet: orders(lntis.fedworld.lloy, the Nptionpl 
Center for Environmental Publications and Informption !800) 
i90-9198 and the us Government Printjng Office. Superintendent 
of Documents. Mail Stop; SSOP. Wpshinqton. DC 20402-9328, and at 
the libraries of each of the 10 EPA Regional Offices. 

(4)-(5) Remain the same. 
AUTH: 75-2-217, MCA; IMP: 75-2-217, 75-2-218, MCA 

17 8.1302 INCORPORAIIDNS BY REFERENCE ( 1) Remains the 
same. 

(2) Copies of federal materials incorporated by reference 
in this subchapter may be obtained from the tiS Bftwirenmental 
Pl!'eeeetiel't Agefte) ("BPA") P11&lie Iftfeimatieft Referenee tlftit, 491 
If St, Sil, UashiAgteft BO iil9169 National Technical Information 
Service 5285 Port Roypl Road Springfield VA <2161 phone: 
L703)487-465P fax; !703)321-8547. Internet; orders®ntis. 
fedworld 90Y· the Nptional Center for Environmental Publications 
and Informption. (800)490-9198, and the US Goyernment Printing 
Q£fice. Superintendent of Dpcumenta, Majl Stop· SSOP, 
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Washington. DC 20402-9328, and at the libraries of each of the 
10 EPA regional of'fices. eepiee e£ !!he eede e£ federal 
regulaeienl!l { "CFR" I IIIII)' ee eel!ained h 1!1111 I! he Supe:t"inl!endenl! e£ 
Beeu111enl!s, YS Gewe:t"nlftene P:t"inl!ing 9ffiee, llashingeen BC i919i. 
AUTH: 75-2-111, MCA; IMP: 75-2-202, MCA 

3. The Board is proposing these amendments to update the 
incorporations by reference in the air quality rules and to 
specify additional sources for obtaining federal materials 
incorporated by reference. The proposed amendments would 
incorporate the most recent editions of the Code of Federal 
Regulations, the Montana Code Annotated, the Administrative 
Rules of Montana, the Montana Quality Assurance Project Plan and 
federal and state guidance documents. 

4. Interested persons may submit their data, views, or 
arguments either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to the Board of 
Environmental Review, PO Box 200901, Helena, MT 59620-0901, no 
later than 5:00p.m., August 4, 1997, 

5. David Rusoff has been appointed to preside over and 
conduct the hearing. 

BOARD OF ENVIRONMENTAL REVIEW 

by 

Reviewed by: 

Certified to the Secretary of State June 23, 1991. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the amendment ) 
of 17.8.514, regarding open burning) 
fees. ) 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED AMENDMENT 

OF RULE 

(Air Quality) 

To: All Interested Persons 

1. On July 31, 1997, at 1:30 p.m., or as soon thereafter 
as it may be heard, the board will hold a public hearing at Room 
111 of the Metcalf Building, 1520 E. 6th Ave., Helena, Montana, 
to consider amendment of the above-captioned rule. 

2. The rule, as proposed to be amended, appears as 
follows (new material is underlined; material to be deleted is 
interlined) : 

17 8 514 AIR QUALITY OPEN BQRNING FEES (1)- (3) Remain the 
same. 

(4) (a) The major open burning air quality permit 
application fee shall be based on the actual or estimated actual 
amount of air pollutants emitted by the applicant in the last 
calendar year during which the applicant conducted open burning 
pursuant to an air quality open burning permit for major open 
burning sources, as required under ARM 17.8.610 (Major Open 
Burning Source Restrictions) . The fee shall be the greater of 
the following, as adjusted by any amount determined pursuant to 
(b), below: 

(i) a fee calculated using the following formula: 

tons of total particulate emitted in the previous 
appropriate calendar year, 
multiplied by $~ ~; plus 
tons of oxides of nitrogen emitted in the previous 
appropriate calendar year, 
multiplied by $~ ~; plus 
tons of volatile organic compounds emitted in the 
previous appropriate calendar year, 
multiplied by $~ ~; or 

(ii) Remains the same. 
(b) Remains the same. 

AUTH: 75-2-111, MCA; IMP: 75-2-211, 75-2-220, MCA 

3. The board is proposing these amendments to reduce fees 
assessed to major open burners for the 1997/1998 open burning 
season. The fees fund the department's Smoke Management Program, 
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which establishes burning time restrictions based upon weather 
conditions. The program fund currently has a surplus beyond what 
is necessary to fund the program for the 1997/1998 burning 
season. 

4. Interested persons may submit their data, views, or 
arguments either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to the Board of 
Environmental Review, PO Box 200901, Helena, MT 59620-0901, no 
later than 5:00p.m., August 4, 1997. 

5. David Rusoff has been appointed to preside over and 
conduct the hearing. 

BOARD OF ENVIRONMENTAL REVIEW 

By: 

Reviewed by: 

Certified to the Secretary of State June 23 1997. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rule 17.30.716 to simplify 
review of individual sewage 
systems under the nondegradation 
policy. 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED AMENDMENT 

OF RULE 

(Water Quality) 

1. On August 11, 1997, at 2:00p.m., the Board will hold 
a public hearing at Room 111 of the Metcalf Building, 1520 E. 6th 
Ave., Helena, Montana, to consider the amendment of the above­
captioned rule. 

2. The rule, as proposed to be amende~appears as follows 
(new material is underlined; material to be deleted is 
interlined) : 

17.30 716 CATEGORIES OF ACTIVITIES THAI CAYS~ 
NONSIGNIFICANT CHANGES IN WATER DUALITY (1) ~ In addition to 
the activities listed in 75-5-317 MCA. the following categories 
or classes of activities have been determined by the department 
to cause changes in water quality that are nonsignificant due to 
their low potential for harm to human health or the environment 
and their conformance with the guidance found in 75-5-301~, 
MCA: 

(a) aetioH:iee whiefi a:re nenpeiflt eettl!eee e£ pelhttien 
wfiel!e l!easenable lafls, eeil, ftfiS watel! eeneel!oatien pl!aetiees al!e 
applies arts eMieting aHs anEieiJ~ates beneii:eial tsees wHl be 
itslly pl!'eteeted a change in water QYality resulting from the use 
of an jndividual sewage system if· 

J.il. the system is constructed in accqrdance with ARM 
17.36 304: 

li1l the distance from the drajn field. aligned with the 
lgngest dimension perpendicular to the direction of ground water 
flow to the nearest state surface water is greater than 300 feet 
in the direction of grqund water flow; 

!iiil fpr a sewage system located on a lot that is less than 
20 acres in area the existing concentration of nitrate as 
nitrogen in the ground water in the uppermqst aWJifer beneath the 
lpt is less than 2 o mg/L: 

livl the soils in the drain field area are medium textured 
!very fine sandy loam pr finer! tb;roughout the upper 8 feet: 

lvl bedrock units, if present abpve the uppermpst aWJifer. 
are not fractured: 

lvil the system serves only a sipgle domestic liviog unit: 
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!yiil the system meets the followinQ criteria: 
JAL for a system located_Qll ao individual lot that is 1 

ache in ahea oh lahger: 
1ll the depth to the uppebffiOst agyifeh beneath tbe site is 

greateh than 100 feet; and 
Jlll the pehcolation hate of the soil beneath the dnin 

field is greateh than 30 minutes peh inch; 
1al fob a system located oo an individual lot 2 aches io 

at,ea or largeh· 
1ll the depth to the uppehmost agyifeh beneath the site is 

gheateh than 50 feet: and 
Jlll the pehcolation nte of the soil beneath the dnin 

field js greateh than 30 mjnutes peh inch; 
.1.0_ for a system located on ao indjyidual lot 5 acres in 

;u;ea or lapJeh · 
1ll the depth to the uppermost agyifeh beneath the site is 

gheateh than 30 feet; and 
Jlll the pehcolation rate of the soil beneath the duin 

field js gheateh than 10 minutes peh inch: and 
lDL for a system located on an individual lot that is 2Q 

acres jn ahea or lahger· 
lll the depth to the uppermost agyifeh beneath the site is 

gheateh than 2Q feet; and 
l.lll the percolation rate of the soil beneath the duin 

field is greater than lQ mjnutes per inch. 
. (e~ ~;~se ef agriettltttl!'&l ehemieale il'l aeeerehtl'lee wiMt a 
speeifie agriehemieal maRagemeftt pleft prem~;~lgated l;ll'ldel!' 
89 15 2HI, tteA, H etppliea~le, el!' :i:ft aeee:rliaftee ,. H:h a l:JS BP.A 
appreYed lahel and where exietil'lg end antieipated tteee nill ee 
ft:tlly preteeted, 

(e) ehal'lges il'l exietil'lg "aeer lfllality res~;~ltiftg fpem an 
emergefte) er remedial aeti;ity that is desigfted te preteet pttelie 
health er the en;il!'el'lmeftt aftd is appre~ed, atttherieed, er 
Pe'flliPeli hy the depel!'tmel'lt; 

(i) ehal'lges ift existil'lg water lfllali'e) res~;~ltil'lg £rem 
treatme!'lt ef a ptthlie watel!' e~;~ppl) !!)SteM as defifted ift 
75 6 192 (liil), tfeh 1 er a ptthlie sewage s)atelft ae defined ift 
75 6 192 (11) 1 MeA, hy ehleriftatieft er ethel!' simHal!' Meal'le 
eeeigftee ee preteee the p~;~hlie health er the eft·,·irsftlftel'lt and 
appre;ed 1 a~;~eherieeli 1 er relfllired hy the departmel'lt. 

{d) ~;~se ef drillil'lg fl~;~ids, eeala!'l'es 1 additi;ea, 
dieil'lfeetaft'ee aftd rehahilita'eiel'l eh:emieals il'l waeer well er 
lftenieeriftg "ell dpillil'lg1 deweleplfteftt, er aeandel'lmeftt 1 if ~;~sed 
aeeerdiftg te depal!'tMen'e appl!'e;ed ~aeer qttali'e) preteetien 
pl!'aetieee (.~~~ Title ~6, eh:apter iill), 

(e) 11hert 'ee- ehetngee ii\ enieting water trttslit}l reettleiftg 
hem aeti¥ itiee attthel!'illed hy the depal!'tlftel'lt pttrettent te 
75 5 398, MeA, 

(f) laftd applieatien ef aftilft81 ~eee, eeMestie eepl!a!e, er 
waste f~em p~;~hlie eewage 'el!'eetmel'lt ll)steMe ee!'ltaiftil'lg l'lttt~iente 
where ~setee axe laftd applied in a heftefieiel Msftftel!', applieatiel'l 
Pates are haeee eft agl!'efteMie ttptelle ef applied ntttrienee e!'le 
etheP psl!'&Me~ere ~•ill !'let ee.~;~ee liegralia~isn, 

(g) ineidefttal leal~age ef Hater fpelft a ptthlie water ettppl}l 
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systeM ae ciefined in 75 6 19iil(liil), MC!Ilt, er il!'eM a ptthlie ttewage 
ttyttteM as derined in 75 6 191!(11), MeA, tttilieing 8ettt 
praetieable eentrel teehneleg~ dettignea ana eentttrtteted in 
aeeerdanee with A-1ft 17.39.191 and 17.39.195, 

(h) ciiseharges tti water £rem 1110nitering well er water well 
l::ettte, ft)dretttatie p~eeettre ana lealrage teettt 1 er waef:ewater fre111 
tlote aittinfeetien er flttehing ef water mains and eterage 
:retteroeire eencitteted in aeeeraanee with departMent app~e<'ed water 
~ttalit~ prel::eetien praetieett, 

(i) eil and gas drilling, predttetien1 abandertMertl::, 
plttgging, and resteratien aetioities pe:rferMed in aeee:rdanee •ith 
A.1f• Title 36, ehapter Ill!, 

(:j) ehert telC'III ehartges in euii!!l!irt!J wal!el! l!tilllit) reettltin!'J' 
tl!'eM erciinar) and ewer)aa) aetioif:ies ef hti~~~ana er lieMe8f:ieate8 
artirnalill; inelttdirt!J Bl:it net liMited te reereaf:ienal aeti·.·ities 
stteh as eeat:.ing, hilring, fishing 1 .aaing, awi111111ing and eaMping, 
ieraing ef streaMs er ether baciiea ef watel!' 8~ wehiettlar er ether 
Means, ana al!'inlring freM e:r el!eeeing e£ strea!IIB er ef:her heeies 
ef water b) lioesl::eelt ana et.her eernesf:ieal::ee ani111alel 

(k) eeal ana ttrartittlft preepeetirtg perforMed in aeee:rdanee 
with .• .. 1f• 1!6. 4. 1991, ef: sei!J. , 

(1) eelid aou!ISI::e -rtageMent B)sl!eMII!, 111el::er oe:hiele wreeltirtg 
faeilif:iee, ana eettrtt) Meter oehiele graoe)arcie lieeneea artd 
epe:rating in aeeeraanee with A-~4 Title 17, ehapf:er 59; 

(rn) hal!laraette waste martagement iaeilif:ies penaitl!ea artd 
epel!atea irt aeeerdartee with~~~ Title 17, ehapte:r 54. 

(2) Ne applieat.iert neee be Made t;e the departMent rer a 
deterMination ef whether a wal!e:r I!Jttalit) ehartge itt nenei!'J'rtifieant 
H the aetb ity eatteing the eh:~~tnge i111 li111ted in (1) ef t:his r11le. 
For purposes of (1) (a) of this rule; 

1al "AguiferH means a saturated permeable geologic 
material that is capable of sustained groundwater yield 
sufficient to meet domestic needs 

lhL The depth to the top of an uncgnfined agujfer is the 
depth to the seasonally high water table wjthjn the permeable 
geoJogjc material 
~ The appljcant myat provide eyidence that demgnstrates 

to the department' a satisfaction that the jndiyidual sewage 
system fgr which an application has been filed meets the criteria 
of (1) (a) of this rule' 
AUTH; 75-5-301, 75-5-303, MCA; IMP; 75-5-303, MCA 

3. The Board is proposing these amendments in order to 
simplify review of individual sewage systems under the 
nondegradation policy by providing categorical exemptions for 
systems that will cause nonsignificant changes in water quality 
under the specified locational, soil and hydrogeologic 
conditions. The exemptions are summarized in table format in 
item 4. The current amendments have been modified from 
amendments previously proposed by the Board in MAR Notice No. 17-
036 on the basis of public comment and recommendations from a 
task force composed of county sanitarians, professional 
engineers, hydrogeologists and the regulated community. 

The Board is also proposing to delete existing subsections 

MAR No Lice No. 17-052 13-7/7/97 



-1136-

(a) through (m) because they no longer need to be in the rule. 
The 1995 Legislature placed all 14 categories in 75-5-317(2), 
MCA. 

As proposed, the Department anticipates that these 
exemptions would cover large areas of eastern and central Montana 
and parts of most counties in the state, but would not exempt 
sites within the alluvial valleys, such as the Helena, Gallatin 
or Missoula valleys or areas where fractured bedrock is near land 
surface. 

The Board requests public comment on: (1) whether the rule 
should include a quantitative definition of an aquifer based on 
hydrologic properties, such as yield or hydraulic conductivity 
and/or lithologic properties and thickness, such as sand and 
gravel units greater than five feet in thickness, (2) whether the 
categorical exemptions should be limited to single parcels or 
minor subdivisions (five or fewer lots), and (3) whether 
categorical exemptions should be allowed in specific areas for 
which there is adequate evidence that the uppermost aquifer or 
adjacent surface water bodies are vulnerable to contamination 
from individual septic systems. 

4. Summary of Categorical Exemptions: 

.2. I acre 2. 2 acres 2. 5 acres 2. 20 acres 

Depth to > 100 feet >50 feet > 30 feet > 20 feet 
uppermost 
aquifer 

Distance to > 300 feet > 300 feet > 300 feet > 300 feet 
surface 
water 

Background < 2.0mg/L 
nitrate 

< 2.0 mg/L < 2.0mg/L Not applicable 

Percolation > 30 min/inch > 30 min/inch > 10 min/inch > 10 min/inch 
rate 

Soil medium-textured medium· mediwn-textured mediwn· 
properties (very fine sandy textured (very (very fine sandy textured (very 
throughout loam or finer) fine sandy loam loam or finer) fine sandy loam 
upper 8 feet or finer) or finer) 

Geolo!lic No fractured No fractured No fractured No fractured 
conditions bedrock above bedrock above bedrock above bedrock above 

aquifer aquifer aquifer aquifer 

5. Interested persons may submit their data, views, or 
arguments concerning the proposed amendments, either orally or in 
writing, at the hearing. Written data, views, or arguments may 
also be submitted to ·the Board of Environmental Review, 
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Department of Environmental Quality, Metcalf Building, PO Box 
200901, Helena, MT '59620-0901, no later than 5:00p.m., August 
ll, 1997. 

6. Tim Fox has been designated to preside over and conduct 
the hearing. 

BOARD OF ENVIRONMENTAL REVIEW 

KIN, Chairperson 

Reviewed by: 

Certified to the Secretary of State __ _wJ~u~n~e~2~3~~1~9~9u7~---
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rules 17.30.1003 and 17.30.1022 
amending the Montana ground water 
pollution control system 
regulations. 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED AMENDMENT 

OF RULES 

(Water Quality) 

1. On August 4, 1997, at 2:00p.m., or as soon thereafter 
as it may be heard, the Board will hold a public hearing at Room 
111 of the Metcalf Building, 1520 E. 6th Ave., Helena, Montana, 
to consider the amendment of the above-captioned rules. 

2. The rules, as proposed to be amended, appear as follows 
(new material is underlined; material to be deleted is 
interlined) : 

17.30 1003 GROUND WAXER OQALITX STANDARQS (1)-(2) Remain 
the same. 

lll Cgncentrations of djsaolyed substances in Class I and 
Class II ground water and in Class III ground water which is used 
for drinking water sugglies may not exceed the hyman health 
standards listed in department Circular WOB-7. entitled "Montana 
Numeric Water Oyality Standards" (December 1995 edition!, 

(3) Remains the same but is renumbered (4). 
+t+~(a) The board hereby adopts and incorporates by 

reference the following: 
(i)-(iv) Remain the same. 
(b) The publications in (a) (i)-(iii) above set forth 

criteria for ground water quality, and department Circular WQB-7 
establishes limits for toxic, carcinogenic, bioconcentrating, and 
harmful parameters in water and the human health standards listed 
in Department Circular WQB-7 are the standards that apply to 
Men~ena gre~ne we~ere Class I and Class II groynd water and Class 
III grgynd water that is ysed fgr drjnkjng water. Copies of the 
publications listed in (a) (i)-(iv) above are available at the 
Department of Environmental Quality, PQ.Box 200901, Helena, MT 
59620-0901. 
AUTH: 75-5-301, MCA; IMP: 75-5-301, MCA 

17 30.1022 EXCLUSIONS FROM PERMIT REQUIREMENTS ( 1) ln 
addjtjgn tQ the permit exclysjgns jdentifjed in 75-5-401. MCA 
Per ehe ~~r~eses et Ehis eueehapeer, the following activities or 
operations are not subject to the permit requirements of ARM 
17.30.1023, 17.30.1024, 17.30.1030 through 17.30.1033, 17.30.1040 
and 17.30.1041: 

(a) aiseharges er aeti~ities reg~leted under the federal 
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17.59.591, e~ ae~ .• 
(e) nat~ral ~ereena ~ia~eein~ ef their awn nermal he~ee 

held 11aatea 8ft their ewfl ~re~erty, 
(~) haear~e~a waste management taeilitiea permit~e~ p~! 

s~cmt te ..._'tf4 17.54.691, et eeq., 
. (e) watek injeetien wells, reaerwe pita an~ pre~ee~.water 

~'Iota e~leye~ in eil afta gas fiehi eperatiena efta appt:e~ea 
p~re~ant te ~'tf4 36.~~.1885, 36.~~.1446 thre~gh 36.44.1~3&, afta 
17.38.1354, 

(f) agrie~lt~ral irrigatien faeilitiee, 

in~iwia~al reai~eneea, 
( i J ettbattrfaee aiapesal B')' atema re de wed 8ft~ apprevefi B) 

the department p~rs~ant te ~itle sa, ehaptera sa, 51 anfi 5~, rfeA, 
aftfi 8')' stems rea ewe~ aft~ appre we~ B) the ~epa! tft.ent er leeal 
a~ the! ieiee ~ft~er 'Pitle 76, ehaptera 3 af1~ 4, 14el. 1 

(;) exiatift!J treatment werlta re, iewe~ 8ft~ appreve~ B')' the 
~epartmeftt prier te Oeteber 29, 1984; 

(Ill taeilitiea apprewea by the ~epartment p~ra~ant te> h .. ':!M 
17.39.181, 

Ill in eitH minift!J ef HraniHm faeilitiea eentrelle~ ttnder 
IHU\;108, 

(m) mini8g eperatiena aHbjeet te eperating permits er 
explel'atien lieenaee irt ee~liaftee with the Strip and \;lnaer 
!J!eHna 14ine Reelamatien Aet, 84 4 291, et seq., 1401., er the 
14etal Uifte Reelamatieft Aet, 8~ 4 391, et seq., P4Gh 1 

lr•l pl'ej eeee J"e wiewea ~<ndeJ" Hte t~r a, ieiens ef the ftaj er 
Faeilit')' Biting Aet, 'fitle 75, ehapter 49, UeA. 

ial nonpoint sources of pollution where reasonable land 
s 0 il. and water c 0 nservation practices are applied and existing 
and future beneficial uses will be fully protected; 

.illl. motor vehicle wreckin!il facilities and c 0 unty motor 
vehicle ~araveyards licensed punuant to Title 75 Chapter 10. 
ti.CA.;.. 

,.U:l. sources that obtain an MPDES permit pursuant to ARM 
Title 17. chapter 30, subchapter 13: 

ldl public sewa!ile systems and industrial waste discharse 
systems reviewed and approved by the department prior tQ 
!effective date of this rylel yoder the Title 75. chapter 6 and 

ARM 17 38 101 However this exclusion d0ea not apply if the 
f:!YSt~m is. modi_fied or if the department determines that a system 
1a 1n v1olat1on of a statute or rule administered by the 
department; 
~ sewa!ile disposal systems reviewed and approved by the 

department yoder Title 76. chapter 4 and sewage disposal systems 
reviewed and approved by a local goyernrnent under Title 76. 
chapter 3 However this exclusion does not apply to aerobic 
packa<;Je plant systems. mechanical treatment plant a, nutrient 
remoyql systems. other alternative experimental systems which 
reqyire a high degree of oPeration and maintenance or systems 
which reqyire m0nitoring pursuant to ARM 17.3Q 517(1) ldllixl~ 
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lfl sewage disposal systems reyiewed and approved by the 
Department of Public Health and Human Seryices under Title SO. 
chapters 50. 51 and 52. and sewage disposal systems reviewed and 
approyed by local boards of health under Title So. chapter 2. 
However this exclusion does ngt apply to aergbic package plant 
systems. mechanical treatment plants. nutrient remgyal systems 
other al ternatiye experimental systems which reguire a high 
degree of gperation and maintenance. 0 r systems which reguire 
monitoring pyrsyant to ARM 17.30 517 (1) (d) !ix). 

(2) Remains the same. 
AUTH: 75-5-401, MCA; IMP: 75-5-401, 75-5-602, MCA 

3. The Board is proposing these amendments in order to 
modify the application of water quality human health standards to 
different classes of ground water (ARM 17.30.1003) and on the 
modification of Montana Ground Water Pollution Control System 
(MGWPCS) permit exclusions (ARM 17.30.1022). 

Standards - Existing MGWPCS rules adopt the human health 
standards in WQB-7 as the ground water quality standards for all 
Montana ground water. This proposed rule change does not change 
the WQB-7 standards but does change to which ground water classes 
the standards apply. The current application of the standards 
was promulgated in December, 1996 when the rules were modified to 
adopt the updated December, 1995 version of WQB-7. Prior to this 
1996 update, the regulations contained the language that is 
proposed for this rulemaking. The rationale for the 1996 rule 
change was that to protect ground water quality for use as a 
source of drinking water, the human health standards should apply 
to all ground water. 

The application of human health standards to all ground 
water does not reflect the real-world conditions. The board now 
believes that human health standards should only apply to ground 
water that is used or potentially used for drinking. Also 
because the standards are used to establish cleanup levels, the 
cleanup to human health standards is not necessary if the ground 
water cannot be used for drinking and the pollutant will not 
migrate and impact other state water. Therefore the rule would 
be amended to contain the previous language where the standards 
only apply to Class I and II ground water and Class III used for 
drinking. The proposed rule is silent on what standards apply to 
Class III ground water not used for drinking and Class IV ground 
water. In nearly all cases these poor quality ground waters are 
not used for drinking, therefore human health standards should 
not apply. Class III and Class IV ground water are not 
considered high-quality state waters so nondegradation 
requirements do not apply. Decisions related to the standards 
applicable to these ground waters are generally based upon use 
criteria or references, such as a requirement to maintain the 
quality necessary to support stock watering, or a performance 
standard, such as a requirement that no free floating fuel remain 
in the subsurface after a fuel leak. 

MGWPCS Permit Exclusions - The 1995 Legislature placed in 
the Water Quality Act (WQA) most of the exclusions present in the 
MGWPCS rules (See 75-5-401(5), MCA.) It also granted the Board 
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the authority to grant new exclusions for other sources of ground 
water pollution that do not need a MGWPCS permit. The purpose of 
this portion of the proposed rule change is to update the rules 
to reflect changes made to the WQA. Several new exclusions are 
also proposed. The rationale for these exclusions is that the 
existing permit, licensing, or authorization review process will 
consider and address potential impacts to ground water. Therefore 
a duplicative MGWPCS permit is not necessary. 

4. Interested persons may submit their data, views, or 
arguments concerning the proposed amendments, either orally or in 
writing, at the hearing. Written data, views, or arguments may 
also be submitted to the Board of Environmental Review, 
Department of Environmental Quality, Metcalf Building, PO Box 
200901, Helena, MT 59620·0901, no later than 5:00 pm, August 4, 
1997. 

5. Claudia L. Massman has been designated to preside over 
and conduct the hearing. 

BOARD OF ENVIRONMENTAL REVIEW 

CINDY E. ~UNKIN, Chairperson 

Reviewed by: 

JOON F. NORTH, Rule Reviewer 

Certified to the Secretary of State June 23. 1997 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
17.8.504, regarding air quality 
operation fees, and 17.8.505, 
regarding air quality permit 
application fees. 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED AMENDMENT 

OF RULES 

(Air Quality) 

To: All Interested Persons 

1. On August 11, 1997, at 9:00 a.m. or as soon thereafter 
as it may be heard, the board will hold a public hearing at Room 
104 of the State Capitol Building, Helena, Montana, to consider 
amendment of the above-captioned rules. 

2. The board is proposing to amend the above-captioned 
rules in accordance with either ALTERNATIVE A or ALTERNATIVE B, 
below. The alternative proposed amendments appear as follows 
(new material is underlined; material to be deleted is 
interlined) : 

ALTERNATIVE A 

17.8.504 AIR OQALITY PERMIT APPLICATION FEES 
(1)-(4) Remain the same. 
(5) The fee is the greater of: 
(a) a fee calculated using the following formula: 

tons of PM-10 emitted, 
multiplied by $~ ~; plus 
tons of sulfur dioxide emitted, 
multiplied by $~ ~; plus 
tons of lead emitted, 
multiplied by $~ ~; plus 
tons of oxides of nitrogen emitted, 
multiplied by $~ ~; plus 
tons of volatile organic compounds emitted, 
multiplied by $~ ~; 

(b) or a minimum fee of: 
(i) Remains the same. 
(ii) $~ ~ for all other sources of air contaminants, 

not. subject to (i) above, required to obtain an air quality 
permit under ARM Title 17, chapter 8, subchapter 7. 
AUTH: 75-2-111, 75-2-220, MCA; IMP: 75-2-211, 75-2-220, MCA 

17.8.505 AIR QUALITY OPERATION FEES (1)- (3) Remain the 
same. 

(4) The air quality operation fee is based on the actual, 
or estimated actual, amount of air pollutants emitted during the 
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previous calendar year and is the greater of a minimum fee of 
$-3-00 i.O..O. or a fee calculated using the following formula: 

tons of PM-10 emitted, 
multiplied by $~ ~; plus 
tons of sulfur dioxide emitted, 
multiplied by $~ ~~ plus 
tons of lead emitted, 
multiplied by $~ l2-li; plus 
tons of oxides of nitrogen emitted, 
multiplied by $3--:-e-& l2-li; plus 
tons of volatile organic compounds emitted, 
multiplied by $3--:-e-& ~ 
except that the total fee may not be cgeater than 
$200.000 per permit, 

(5)-(6) Remain the same. 
AUTH: 75-2-111, 75-2-220, MCA; IMP: 75-2-211, 75-2-220, MCA 

ALTERNATIVE B 

17 8 504 AIR OQALITY PERMIT APPLICATION FEES 
(1)-(4) Remain the same. 
(5) The fee is the greater of: 
(a) a fee calculated using the following formula: 

tons of PM-10 emitted, 
multiplied by $~ ~; plus 
tons of sulfur dioxide emitted, 
multiplied by $~ ~~ plus 
tons of lead emitted, 
multiplied by $~ ~; plus 
tons of oxides of nitrogen emitted, 
multiplied by $3--:-e-& ~; plus 
tons of volatile organic compounds emitted, 
multiplied by $~ ~; 

(b) or a minimum fee of: 
(i) Remains the same. 
(ii) $-3-00 i.Q_Q_ for all other sources of air contaminants, 

not subject to (i) above, required to obtain an air quality 
permit under ARM Title 17, chapter 8, subchapter 7. 
AUTH: 75-2-111, 75-2-220, MCA; IMP: 75-2-211, 75-2-220, MCA 

1'1.8 505 AIR OQALITY OPERAtiON FEES (1)-(3) Remain the 
same. 

(4) The air quality operation fee is baaed on the actual, 
or estimated actual, amount of air pollutants emitted during the 
previous calendar year and is the greater of a minimum fee of 
$~ i.O..Q. or a fee calculated using the following formula: 

tons of PM-10 emitted, 
multiplied by $~ ~; plus 
tons of sulfur dioxide emitted, 
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multiplied by $~ ~; plus 
tons of lead emitted, 
multiplied by $~ ~; plus 
tons of oxides of nitrogen emitted, 
multiplied by $3.&& ~; plus 
tons of volatile organic compounds emitted, 
multiplied by $3.&& ~ 
except that the total fee may not be greater than 
$200.000 per permit. 

(5)-(6) Remain the same. 
AUTH: 75-2-111, 75-2-220, MCA; IMP: 75-2-211, 75-2-220, MCA 

3. ARM 17.8. 510 requires annual review of air quality 
permit fees. The proposed amendments to the air quality 
operation and permit application fee schedules in 17.8.504 and 
17.8.505 are necessary to meet the increased direct and indirect 
costs of the department's air quality permit program. The 
amendments would produce the fees calculated by the department, 
as limited by the legislative appropriation, and as being 
necessary to fund the 1997 legislature's appropriation for 
operation of the air quality permit program for fiscal year 
1998, In calculating the proposed fees, the department has 
consulted with interested parties. 

The board is proposing a $200,000 cap on the air quality 
operation fees to bring the proportion of the program costs to 
be paid by some of the large emitters into proportion with the 
services they receive. 

ALTERNATIVE A establishes a flat fee per ton of pollutant 
emitted. ALTERNATIVE B establishes a tiered fee system, with 
different fee rates/ton for different pollutants. The board is 
requesting public comment on the alternative approaches. 

4. Interested persons may submit their data, views, or 
arguments, either orally or in writing. at the hearing, 
concerning which, if either, of the proposed amendments the 
board should adopt. Written data, views, or arguments may also 
be submitted to the Board of Environmental Review, Metcalf 
Building, P.O. Box 200901, Helena, MT 59620-0901, no later than 
5:00 p.m. August 11, 1997. 

5. Tim Fox as been designated to preside over and conduct 
the hearing. 

BOARD OF ENVIRONMENTAL REVIEW 

Certified to the Sec;=retary of State June 23. 1997 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment 
of rules 11.12.115, 11.12.413 
and 11.12.601 pertaining to 
qualifications of child care 
staff, foster parents, and 
regular members of foster 
parents' households 

TO: All Interested Persons 

NOTICE OF PROPOSED 
AMENDMENT 

NO PUBLIC HEARING 
IS CONTEMPLATED 

1. On September 8, 1997, the Department of Public Health 
and Human Services proposes to amend rules 11.12.115, 11.12.413 
and 11.12.601 pertaining to qualifications of child care staff, 
foster parents, and regular members of foster parents' 
households. 

The Department of Public Health and Human Services will 
make reasonable accommodations for persons with disabilities who 
need an alternative accessible format of this notice. If you 
request an accommodation, contact the department no later than 
5:00 p.m. on July 25, 1997, to advise us of the nature of the 
accommodation that you need. Please contact Dawn Sliva, Office 
of Legal Affairs, Department of Public Health and Human 
Services, P.O. Box 4210, Helena, MT 59604-4210; telephone 
(406)444-5622; FAX (406)444-1970. 

2. The rules as proposed to be amended provide as 
follows. New language that is to be added is underlined. 
Language that is being deleted is interlined. 

11.12.115 YOUTH CARE FACILITIES. GENERAL REQUIREMENTS FOR 
FOSTER PARENTS AND QHILD CARE STAFF WORKING IN YOUTH GROUP HOMES 
AND CHILD CARE AGENCIES (1) remains the same. 

(2) The department may require a psychological evaluation 
or medical examination of, and/or a signed authorization for 
release of medical or psychological records from: 

(a) any person applying for licensure as a foster parent, 
or any regular member of the household of a person applying for 
licensure as a foster parent; 

(b) any foster parent, or any member of a foster parent 
household; and 

(c) any person defined as child care staff ttftdei'O' •"tRI4 
11.12.191(i). 

( 3) A personal statement of health for 1 icensure form 
p~·ovided by the department must be completed for each person 
subject to the requirements of this rule. The form must be 
submitted to the department with the initial application for 
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licensure and annually thereafter. 
(4 l The department may require completion of a criminal 

background and child and adult protective services check on each 
person subiect to the requirements of this rule. 

AUTH: Sec. 41-3-1103, 41-3-1142 and 53-4-111, MCA 
IMP: Sec. 41-3-1103, 41-3-1142 and 53-4-111, MCA 

11.12.413 YOQTH GROUP HOME. STAFF 
substitute house parents and other child 
the general requirements for child care 
11.12.115. 

( 1) House parents, 
care staff must meet 
staff set out in ARM 

(;!) A DFS 33, "PereaHHel State111eHt ef Ilealtfi fer 
LieeHBHFe II feFIII pre. iEiea ey tfie aepartllleHt IIIHBt ee ee!Rpletea ey 
tfie predaer fer eaefi staff 111e111Ber aHa et~e111ittea witfi tfie 
iHitial applieatieH fer lieeHeHre aHa aHHHally tfiereafter. 

(3) through (8) remain the same but are renumbered (2) 
through ( 7) • 

AUTH: Sec. 41-3-503, 41-3-1103, 41-3-1142, 
and 53-4-111, MCA 

IMP: Sec. 41-3-503, 41-3-1103, 41-3 1142, 53-2-201 
and 53-4-113, MCA 

11.12.601 YOUTH FOSTER HOME. FOSTER PARENTS (1) Foster 
parents and other members of the household must meet the general 
requirements for child care staff set out in ARM 11.12.115. ~ 
assist tfie aepartl!leat ia e ~alt:tatiag the 111eatal aaa pfiysieal 
health sf applieaats, fester pareats aaa 111e111eers ef tfie fester 
fis111e fiet~sefiela, 

l£L I~he applicant or licensee shall cooperate with the 
department in providing the felle~dA!J information required by 
ARM 11.12.115.~ 

(a) A BFS 33, "Perseaal state111eat ef fiealtfi fer lieeHet~re" 
far111 previaea B} tke aepart111eat IIIHat ee es111pletea fer eaefi 
pereeA liviag iA tke RBHeeksla aaa BHBIIIittea ts tfie aepartllleAt 
witfi tfie iaitial applieatiaa fer lieeaet~re aaa aAHt:tally 
tfiereafl:er . 

. (e) Tfie applieaat fer lieeaet~re er relieeasHl"e shall 
ee~~~plete !:fie applieatiefl fer!!l previelea B} tfie Eleparl:llleAt, o<hieh 
shall iaelt~Eie eyt:testieas regaraifi!'J whetfier tfie applieaat sr ether 
!!lemeer livifi!'J ifl the het~eefiela has reeeiveEI iHpatieflt er 
et:ttpatieHt treatllleflt fer l!leHtal illHeee, Elrt:tg er aleefiel aet~ee. 

AUTH: Sec. 41-3-1103 (2) !c) and 41-3-1142, MCA 
IMP: Sec. 41-3-1103(1) (b) and 41-3-1142, MCA 

3. Section 41-3-1103, MCA authorizes rules consistent 
with the purposes of Title 41, chapter 3, part 11 of the Montana 
Code Annotated. The purpose of Part 11 is to allow for the 
establishment of substitute care for children placed out of 
their homes. § 41-3-1101, MCA. 
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More specifically, § 41-3-1142, MCA, authorizes rules 
prescribing the conditions upon which youth care facility 
licenses shall be issued. The statute also authorizes rules for 
the operation and regulation of "such facilities for minor 
children consistent with the welfare of such children." The 
proposed changes in this notice are necessary for establishing 
regulations consistent with the welfare of children placed out 
of their homes and into licensed youth care facilities. 

Necessary rules to protect children include rules specifying 
that persons working or residing in facilities have minimum 
qualifications. Some of these minimum qualifications are 
already specified in ARM 11.12.115. For example, (1) of the 
rule requires that child care staff, and foster parents possess 
"good moral character," and be physically, mentally and 
emotionally competent to care for children placed in out-of-home 
care. (2) provides a means for evaluating whether minimum 
qualifications are present by allowing for medical and 
psychological evaluation of foster parents, household members of 
foster parents and child care staff. 

The department has also obtained information to evaluate these 
qualifications through the provisions in ARM 11.12. 413 and 
11. 12. 601, requiring completion of a "Personal Statement of 
Health for Licensure" form. The provisions of these rules 
requiring completion of the form are proposed to be deleted, 
and a new provision in ARM 11.12.115 covering completion of the 
form is proposed to be inserted. The new provision applies 
generally to youth care facilities, and eliminates the existing 
repetition resulting from requiring completion of the form 
through language in both ARM 11.12.413 and 11.12.601. 

In addition, rather than refer to a specific departmental form, 
the new provision proposed in ARM 11.12 .115 simply requires 
completion of the "personal statement of health" form provided 
by the department. Under the proposal, no specific form is 
required so that the form may vary according to the person 
covered by the form. For example, the department may inquire 
on a more limited basis as to the health of a household member 
of foster parents, such as foster parents' natural children. On 
the other hand, the form for the foster parent would include a 
more detailed request for health status. 

Another addition, appearing in (2) of the rule, clarifies that 
the department does not seek to verify qualifications of persons 
who are temporarily members of the foster parents' home. This 
clarification is necessary to prevent unintended application of 
the rule to persons such as temporary household guests. 

In addition to personal statements of health, it is necessary to 
protect the welfare of foster children through criminal and 
protective services background checks of persons covered by (2) 
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of ARM 11.12.115. The department should be aware of, and if 
appropriate, reject applications of homes or facilities where 
persons at the home or facility have criminal backgrounds or 
protective services histories. The proposed language specifies 
the means for assuring that the department has information on 
criminal and protective services histories. 

The proposal also deletes the reference to the definition of 
child care staff within ARM 11.12.102. Reference to the 
definition is un~ecessary because the rules of statutory 
construction requ1re that the term has the meaning as 
specifically defined in the code. § 1-2-107, MCA. The rules 
of statutory construction apply to construing administrative 
rules. 

4. If a person who is directly affected by the proposed 
action wishes to express data, views and arguments orally or in 
writing at a public hearing, that person must make a written 
request for a public hearing and submit such request, along with 
any written comments to Laura Harden, Office of Legal Affairs, 
Department of Public Health and Human Services, P.O. Box 202951, 
Helena, MT 59620-2951, no later than August 4, 1997. 

5. If the Department of Public Health and Human Services 
receives requests for a public hearing on the proposed action 
from either 10% or 25, whichever is less, of those persons who 
are directly affected by the proposed amendment, from the 
Administrative Code Committee of the legislature, from a 
governmental agency or subdivision, or from an association 
having no less than 25 members who are directly affected, a 
hearing will be held at a later date. Ten percent of those 
directly affected has been determined to be greater than 25 
based on the number of individuals affected by rules covering 
criminal records and protective service checks of foster parents 
and youth care facility staff. 

Rule Reviewer Director, PutlTC Health and 
Human Services 

Certified to the secretary of State June 23, 1997. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment 
of rule 11.7.313 pertaining to 
the model rate matrix used to 
determine foster care 
maintenance payments 

TO: All Interested Persons 

NOTICE OF PROPOSED 
AMENDMENT 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On September B, 1997, the Department of Public Health 
and Human Services proposes to amend rule 11.7.313 pertaining to 
the model rate matrix used to determine foster care maintenance 
payments. 

The Department of Public Health and Human Services will 
make reasonable accommodations for persons with disabilities who 
need an alternative accessible format of this notice. If you 
request an accommodation, contact the department no later than 
5:00 p.m. on July 25, 1997, to advise us of the nature of the 
accommodation that you need. Please contact Dawn Sliva, Office 
of Legal Affairs, Department of Public Health and Human 
Services, P.O. Box 4210, Helena, MT 59604-4210; telephone 
(406)444-5622; FAX (406)444-1970. 

2. The rule as proposed to be amended provides as 
follows. Matter to be added is underlined. Matter to be 
deleted is interlined. 

11.7.313 CfASSIFICAfiON MODEL (1) through (5) remain the 
same. 

(6) The department's model rate matrix, effective July 1, 
19951, is hereby adopted and incorporated by this reference. 
Copies of the model rate matrix of the department are available 
upon request from the Ad!Biuistt ati ve SClppoz t Division, 
Bepat tmeut of Family Set vices, Operations and Fiscal Bureau. 
Child and Famil~ Seryices piyision, P.O. Box 8005, Helena, 
Montana 59604. The department shall review and revise its model 
rate matrix at least once every two years. 

AUTH: Sec. 41-3-1103 and 52-1-103, MCA 
IMP: Sec. 41-3-1103 1 41-3-1122 and 52-1-103, MCA 

3. The rate matrix must be changed to implement the rate 
increase for foster care maintenance payments funded by the 1997 
Legislature. The rate increase was funded under House Bill 2. 
The Montana Legislature through House Bill 2, and the 
appropriation process, has mandated that the department pay the 
higher rates. The rule, which controls the rates, must 
therefore be changed to implement the legislative mandate. The 

MAR Notice No, 37-67 13-7/7/97 



-1150-

new version of the rate matrix must be referenced in the rule. 
S 2-4-307, HCA. Publication of the lengthy matrix in the 
administrative code would be unduly cumbersome. 

4. In the event the changes are approved, the Department 
proposes to apply the amendments retroactive to July 1, 1997. 
Since the passage of House Bill 2, Department staff have been 
working on reformulating the matrix. This is the nearest filing 
date to the determination that the matrix would be complete and 
ready for implementation on July 1, 1997. Therefore, this 
notice was not filed at an earlier date due to the uncertain 
time lines involved with reformulating the matrix. 

5. Interested persons may submit their data, views or 
arguments concerning the proposed action in writing to Laura 
Harden, Office of Legal Affairs, Department of Public Health and 
Human Services, P.O. Box 202951, Helena, MT 59620-2951, no later 
than August 4, 1997. 

6. If a person who is directly affected by the proposed 
action wishes to express data, views and arguments orally or in 
writing at a public hearing, that person must make a written 
request for a public hearing and submit such request, along with 
any written comments to Laura Harden, Office of Legal Affairs, 
Department of Public Health and Human Services, P.O. Box 202951, 
Helena, HT 59620-2951, no later than August 4, 1997. 

7. If the Department of Public Health and Human Services 
receives requests for a public hearing on the proposed action 
from either lOt or 25, whichever is less, of those who are 
directly affected by the proposed action, from the 
Administrative Code Committee of the legislature, from a 
governmental agency or subdivision, or from an association 
having no less than 25 members who are directly affected, a 
hearing will be held at a later date and a notice of the hearing 
will be published in the Montana Administrative Register. Ten 
percent of those directly affected has been determined to be 
more than 25 based on the number of individuals affected by 
rules covering the rate matrix used to determine foster care 
maintenance payments. 

Rule Rev1ewer Health and 
Human Services 

Certified to the secretary of state June 23, 1997. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) NOTICE OF PUBLIC HEARING ON 
of ARM 42.12.106 AND 42.12.122) PROPOSED AMENDMENTS 
relating to Licensing of ) 
Restaurants which Meet Certain) 
Minimum Qualifications ) 

TO: All Interest~d Persons: 
1. On August 14, 1997, at 2:00p.m., a public hearing will 

be held in the Fourth Floor Conference Room of the Mitchell 
Building, at Helena, Montana, to consider the amendments of ARM 
42.12.106 and 42.12.122 relating to licensing of restaurants 
which meet certain minimum qualifications. 

2. The rules as proposed to be amended provide as follows: 

42.12.106 DEFINITIONS (1) through (8) remain the same. 
(9) oservice bar" means an area where alcoholic beverages 

are stored and prepared for table service delivery to patrons 
for on-premises consumption. Consumption of alcoholic beverag§~ 
by patrons or any other person is not permitted at the service 
bar. 

AUTH: Sec. 16-1-J03, MCA; IMP, Sees. 16-4-105, 16-4-20) and l.2.::_ 
4-420 and 16-4-423, MCA 

42.12.122 DE:TERMINATION OF SU!TABILl'l'Y OF PRE:MlSES {1) and 
(2) (a) remain the same. 

(b) The investigator can easily ascertain the type of 
alcoholic beverages business that is being conducted on the 
premises due to indoor and outdoor advertising, signage and/or 
the general layout and atmosphere of the premises to be 
licensed. The two circumstances to be ascertained are: 

(i) A beer and/or table wine license issued for off­
premises consumption operates at a premises recognizable as a 
grocery store or a pharmacy as defined in ARM 42.12.126; and 

(ii) A license issued for on-premises consumption operates 
at a premises recognizable as a restaurant, bar, tavern or other 
business directly related to the on-premises consumption of 
alcoholic beverages such as a bowling alley, hotel, or gambling 
casino7~ The licensed orem1ses ~ must have a bar 
pr·eparation area afiti with sufficient seating7 to encourage 
patrons to remain on the premises and consume the alcoholic 
beverages sold by the drink. Sufficient seating must consist of 
not less than 12 seats at either tfle il. bar, not including a 
service bar as defined in ARM 42.12.106. ur tables, booths_,_ trt­

gaming areas or tt !'!llY combination of the dbuve, lo eneeutage 
pdlf"Utl!::l to £Cfftc::lin on the preffliocv and cofi:JUffit:: the dleoholie 
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heveragea aald by the driAk. 
(iii) A restaurant beer and wine licensed premises must 

have a service bar as defined in ARM 42.12.106 and sufficient 
seating as defined in 16-4-420, MCA. 

(c) through (j) remain the same. 
(3) and (4) remain the same. 

AlJTH: Sec. 16-1-303 MCA; IMP, Sees. 16-4-402, 16-4-404, 16-4-
405 and 16-4-420, MCA 

3. The amendment to ARM 42.12.106 is necessary because 
Section 1, Chapter 465, Laws of 1997, specifically provides that 
restaurants licensed for the sale of beer and wine could not 
have a bar per se. The law further delegates the authority to 
the Department to define the term "service bar". The term 
"service bar" must be defined to effectuate the law because this 
is the only area in a restaurant from which beer and wine may be 
served. The amendments to ARM 42.12.122 describe additional 
premises suitability requirements for restaurant beer and wine 
licensees, and the amendments to (2) (b) (ii) are general 
housekeeping amendments. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than August 22, 1997. 
5. Cleo Anderson, Department of Revenue, Office of Legal 

Affairs, has been designated to preside over and. conduct the 
hearing. 

u~ 
CLEO ANDERSON 
Rule Reviewer 

Certified to Secretary of State June 23, 1997 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of temporary rules I through 
XIII and amendment to ARM 
42.18.106, 42.18.107, 42.18. 
109, 42.18.110, 42.18.112, 
42.18.113, 42.18.115, 42.18. 
116, 42.18.118, 42.18.119, 
42.18.122, 42.18.124 and 
42.18.126 relating to 
Assessment of Property and 
Issuing Tax Notices Under 
Senate Bill 195 

NOTICE OF THE PROPOSED ADOPTION 
OF TEMPORARY RULES AND TEMPORARY 
AMENDMENT OF CURRENT RULES 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 

1. On August 7, 1997, the Department of Revenue proposes 
to adopt temporary rules and temporarily amend ARM 42.18.106, 
42.18.107, 42.18.109, 42.18.110, 42.18.112, 42.18.113, 42.18.115, 
42.18.116, 42.16.118, 42.16.119, 42.18.122, 42.18.124 and 
42.16.126 on property taxes relating to residential and 
industrial property, adopted pursuant to 2-4-303(2), MCA. On 
April 24, 1997, Chapter 463, Session Laws of 1997 became 
effective. The act phased in the effect of the current property 
reappraisal cycle for class 3, 4, and 10 property. It allows an 
extension of the 1997 statutory deadlines relating to property 
taxes. The act provides for an adjustment of tax rates tor 
class three and four property to compensate for increased 
valuation of taxable property and revises the property tax 
limitations implementing initiative measure number 105 by 
changing the exceptions to the limitations. The act provides 
for an immediate effective date and a retroactive appllcability 
date. 

The department finds that it is necessary to adopt these 
temporary rules in order for assessment notices to be sent to 
taxpayers as quickly as possible and to provide local 
governments with an opportunity to adequately prepare their 
annual budgets. 

2. The temporary rules will be eftective until October 1, 
1997. 

3. The p1·oposed temporary rules provide as follows: 

RULE I DEFINITIONS ASSOCIATED WITH VALUATION PHASE· IN 
The following definitions are necessary to implement the 

provisions 15-6-134, 15-7-102 and 15-7-111, MCA, as amended in 
Ch. 463, L. 1997: 

(1) "1996 tax year value" means the market value of a 
property which appears on the 1996 assessment notice ot that 
property. 

(2) "Current year phase-in value" is the difference between 
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the value before reappraisal (VBR) and the reappraisal value 
times the phase-in percentage added to the VBR. The current 
year phase-in value is the amount subject to tax each year and 
is determined by the following formula: 

Current year phase-in ~ 
[(Reappraisal(REAP) value 
+ VBR 

VBR) x phase-in percentage) 

(3) "Destruction" means the removal or deletion of 
improvements, buildings, living areas, garages, and outbuildings 
caused by burning, razing, or natural disaster. 

( 4) "Improvement grade change" means a change in the 
quality of construction of an improvement. Each improvement 
grade signifies a different level of construct ion quality. 
Examples of improvement grades include, but are not limited to 
the following: 

(i) lF-1 ~ cheap construction; 
(ii) lF-5 ~ average construction; and 
(iii) lF-9 = superior construction. 
(5) "Land productivity change (grade change)" means a 

change in the productive capacity or yield of agricultural or 
forest land. In a land productivity change the land use does 
not change, rather the land as currently used simply becomes 
more or less productive. For example, a productivity change in 
grazing land may occur when it is discovered that the 
productivity potential has decreased due to a new saline seep on 
the land. Because the land continues to be used as .grazing land 
the department shall continue to classify the land as 
agricultural grazing land, but the grade of the grazing land may 
be changed to reflect its lessened productivity. 

(6) "Land reclassification" means changing the use of land 
from one type of agricultural use to a different type of 
agricultural use. For example, a land reclassification occurs 
when agricultural land that was previously used as grazing land 
is converted to irrigated land. In a land reclassification, the 
land is dedicated to agricultural purposes both before and after 
the change in land use. It is this characteristic that 
distinguishes a land reclassification from the more general land 
use change. 

(7) "Land split" means the division of a single property 
into two or more properties for the ultimate purpose of 
conveying one or more of the properties to a new owner or 
owners. 

(B) "Land use change" means the conversion of a current use 
of land to a different, alternate use. Examples of land use 
changes contained in this definition include, but are not 
limited to, the following: 

(i) agricultural land converted to tract land; 
(iil forest land converted to tract land; or 
(iii) forest land converted to agricultural land. 
(9) "Neighborhood (NBHD) group percentage" means the 
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percent of change in value from the total 1996 tax year value to 
the total 1997 reappraisal value, excluding properties with new 
construction, for those homogeneous areas within each county or 
between counties that have been defined as a neighborhood group. 
The neighborhood group percentage is determined by using the 
following formula: 

Neighborhood Group Percentage ~ 
(Total 1997 NBHD REAP Value - Total 1996 NBHD Tax Year Value) 

Total 1996 NBHD Tax Year Value 

(i) Individual neighborhood group percentages will be 
determined for residential land, commercial land, residential 
improvements, and commercial improvements. 

(10) "New construction" means the construction, addition, 
or substitution of improvements, buildings, living areas, 
garages and outbuildings; or the extensive remodeling of 
existing impr·ovements, buildings, living areas, garages, and 
outbuildings. 

(11) "Phase-in percentage" is 2% per year. The phase-in 
percentage accumulates annually and is determined by the 
following formula: 

Current Phase-In Percentage 
(Current tax year - 1996) x 2% 

(i) The following illustrates a 1997 application of the 
phase-in percentage formula: 

(A) 1997 Phase-in percentage = (1997-1996) x 2%; 
(B) 1997 Phase- in percentage = 1 x 2%; or 
(C) 1997 Phase-in percentage = 2%. 
(iiJ The following illustrates a 1998 application of the 

phase-in percentage formula: 
(A) 1998 Phase-in percentage (1998-1996) x 2% 
(B) 1998 Phase-in percentage 2 x 2% 
(C) 1998 Phase-in percentage 4% 
(iii) The following table illustrates the phase-in 

percentage for the first 5 years of its application: 

Phase-In Percentage 

1997 2% 
1998 4% 
1999 6% 
2000 8% 
2001 10% 
(12) "Reappraisal (REAP) value" means the full 1997 value 

determined for the current reappraisal cycle pursuant: to 15-7-
111, MCA, adjusted annually for new construction or destruction. 
The 1997 reappraisal value reflects a market value of the 
property on January 1, 1996. A current year REAP value is the 
same as the 1997 reappraisal value of the property if there is 
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no new construction, destruction, land splits, land use changes, 
land reclassifications, land productivity changes, improvement 
grade changes or other changes made to the property during 1997 
or subsequent tax years. 

(13) "Value before reappraisal (VBR)" means the 1996 tax 
year value adjusted for any new construction or destruction that 
occurred in the prior year. The VBR for the 1997 tax year and 
subsequent years is the same as the 1996 tax year value if there 
is no new construction, destruction, land splits, land use 
changes, land reclassifications, land productivity changes, 
improvement grade changes or other changes made to the property 
during 1996 or subsequent tax years. 
AUTH: Sec. 15-1-201 and 15-7-111, MCA; IMP: Sec. 15-7-111, MCA 

RULE II DETERMINATION OF VALUE BEFORE REAPPRAISAL (VBR) 
( 1) For property that contains no new construction or 

destruction, no land reclassification or use change or other 
property change, the current year VBR will be the same as the 
prior year VBR. 

( 2) For class 3 property that contains a land 
reclassification or a land use change, the current year VBR will 
be the prior year VBR of the new classification or land use 
change. 

(3) For class 3 property that contains a productivity or 
grade change, the current year VBR will be the prior year VBR of 
the prior grade. 

(4) For class 4 property (excluding industrial property) 
that contains new construction, the current year VBR is 
determined by dividing the reappraisal value by 1 plus the 
percent of neighborhood group change. The following formula 
illustrates that calculation: 

VBR = 
Reappraisal value /(1 + NBHD group percentage) 

(5) For class 4 property that has been either partially or 
wholly destroyed, the current year VBR is calculated by first 
determining what percent of the property has been destroyed. 
That percent is multiplied by the prior year improvement VBR to 
determine a value amount that is attributed to the destruction. 
The prior year VBR is then the difference between the prior year 
VBR and the value attributed to the destruction. The following 
formula illustrates that calculation: 

VBR = 
Prior year VBR -
(Percent of property destroyed x prior year improvement VBR) 

(6) For class 10 property that contains 
reclassification or a land use change, the current year 
be the prior year VBR of the new classification or 
change. 

a land 
VBR will 
land use 
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(7) For class 10 property that contains a productivity or 
grade change, the current year VBR will be the prior year VBR of 
the prior grade. 

(B) (a) The only instances when the current year VBR will be 
less than the prior year VBR are: 

(i) In the case of class 4 improvements that have been 
partially or wholly destroyed; 

( ii) When the neighborhood group percentage change is 
negative and there is new construction; or 

(iii) When land use changes have occurred. 
(b) In all other situations, the current year VBR will be 

the greater of the value determined through application of the 
formula in (4) or the prior year VBR. 
~Sec. 15-1-201 and 15-7-111, MCA; IMP: Sec. 15-7-111, MCA 

RULE III DETERMINATION OF CURRENT YEAR PHASE-IN VALUE FOR 
CLASS 3. CLASS 4, AND CLASS 10 PROPERTY (1) The department is 
required to determine the current year phase-in value for each 
property in class 3, class 4, and class 10 annually. The 
current year phase-in value is determined by adding the 
difference between the reappraisal value and the VBR times the 
phase-in percentage to the VBR. 
~Sec. 15-1-201 and 15-7-111, MCA; IMP: Sec. 15-7-111, MCA 

RULE IV NEW CONSTRUCTION DETERMINATION (1) The following 
criteria will be used to identify new construction and 
destruction: 

(a) All residential or commercial structures, out­
buildings, and mobile homes that were built or remodeled in the 
preceding year; 

(b) Properties with land splits; 
(c) Properties with new attached garages built in the 

preceding year; 
(d) Properties which had any land reclassification or land 

use changes; or 
(e) Properties with outbuildings built in the preceding 

year. 
(2) The following will not be considered new construction 

or destruction: 
(a) Properties with square footage changes due to 

correction of measurements or sketch vectoring, or due to coding 
corrections for story heights, such as story with full finished 
attic to 1~ stories; 

(b) Properties with grade changes; 
(c) Properties with condition, desirability, utility (CDU) 

factor changes; 
(d) Properties with changes in heat or air conditioning; 
(e) Residential dwellings with changes in square footage 

of living area of 100 square feet or less; 
(f) Properties with changes in effective year; OI 
(g) Properties with changes in finished basement areds. 

AUTH: Sec. 15··1-201 and 15-7-111 MCA; IMP: Sec. 15-7-111, MCA 
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RULE V ASSESSMENT NOTICES AND VALUATION REVIEWS (1) The 
assessment notice shall include: 

(a) Quantity (size or number of properties); 
(b) Reappraisal value; 
(c) Value before reappraisal (VBR); 
(d) Current year phase-in value; 
(e) Previous year tax rate; 
(f) Previous year taxable value; 
(g) Current year tax rate; 
(h) Current year taxable value; 
(i) The total amount of mills levied against the property 

in the prior year; and 
(j) Statement that the notice is not a tax bill. 
(2) The only items on the assessment which are eligible 

for review by the department are: 
(a) Quantity; 
(b) Reappraisal value; 
(c) Value before reappraisal (VBR) for those properties 

that had new construction; 
(d) current year phase-in value; and 
(e) Methods used to determine those values which are shown 

in (2) (b) through (d). 
AUTH: Sec. 15-1-201 and 15-7-111, MCA; IMP: Sec. 15-7-102, 15-7-
111, MCA and Sec. 11, Ch. 463, L. 1997 

RULE VI CERTIFIED MILL LEVY DETERMINATION (1) The value 
of class 4 new construction, for purposes of determining a 
certified mill levy for the current tax year, is the difference 
in the taxable value of class 4 property from the previous year 
to the current year. 
AliT!:L.. Sec. 15-1-201 and 15-7-111, MCA; IMP: Sec. 15-6-134 and 
15 - 7- 111 , MCA 

RULE VII PROPERTY TAX ASSISTANCE AND TAX RELIEF PROGRAMS 
(1) All valuation reductions allowed for under the property 

tax assistance program or other property tax relief programs 
will be applied against the current year phase-in value. 
AUTH: Sec. 15-1-201 and 15-7-111, MCA; IMP; Sec. 15-7-111, MCA 

RULE VIII DEFINITIONS INDUSTRIAL PROPERTY The 
definitions set forth in RULE I apply to industrial property 
unless otherwise specifically indicated in this chapter. The 
following definitions are necessary to further describe terms 
used in this chapter: 

(1) "Annual appraisal trend factor class 5" means a factor 
used to annually reappraise class 5 qualifying air and water 
pollution control property, new industrial property, gasohol 
facilities, qualifying research and development firms and 
electrolytic reduct ion facilities real property by trending 
their cost values up or down based on accepted cost indices. 

(2) "New construction trend factor" means a factor used to 
adjust reappraisal values and VBRs (values before reappraisal) 
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in instances where the property has new construction or 
destruction. The factor will be derived from nationally accepted 
cost indices. 
AUTH: Sec. 15-1-201 and 15-7-111, MCA; ~ Sec. 15-7-111, MCA 

RULE IX DETERMINATION OF VALUE BEFORE REAPPRAISAL (VBR) 
FOR INDUSTRIAL PROPERTIES (CLASS 4) ( 1) For property that 
contains no new construction or destruction, or land use change, 
the current year VBR will be the same as the prior year VBR. 

(2) The reappra-isal value of new construction will be 
trended back to a VBR. The trend used to arrive at the VBR shall 
be calculated using cost indices from "Marshall Valuation 
Service". The trend used shall be called the new construction 
trend factor. The new construction trend factor for industrial 
properties is .892. The VBR will be adjusted to reflect the new 
construction as if it were in place in 1996. The same method 
will be used in subsequent tax years. For purposes of 
illustration assume the following: 

Reappraisal New Construction Value 
New Construction Trend Factor 

$100,000 
. 892 

(a) Given these assigned values the trend factor 1s 
applied as follows: 

New construction VBR 
REAP new construction value x new construction trend factor 

Example: $89,000 ~ $100,000 X .892 

(3) Property destroyed after January 1, 1996 will be 
removed from the VBR of the industrial s1te. The destroyed 
property also will be deducted from the reappraised value at 
its reappraised cost. 

(4) Land which has been reclassified as industrial land 
after January 1, 1996 will have the VBR determined by comparing 
other 1996 market values of similar industrial land, and 
determining a comparable VBR for the new industrial land. 
lillTii.;_ Sec. 15-1-201 and 15-7-111, MCA; IMP: Sec. 15-7-111, MCA 

RULE X BASIC DETERMINATION OF PHASE-IN VALUE FOR CLASS 4 
INDUSTRIAL PROPERTY (1) The phase-in value is the difference 
between the reappraisal value and the VBR times the phase-in 
percentage added to the VBR. 

Formula: Phase-in value~ 
[(REAP value- VBR) x phase-in%] 
+ VBR 

AUTH: Sec. 15-1-201 and 15-7-111, MCA; IMP: Sec. 15-7-111, MCA 
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RULE XI VALUATION OF CLASS 5 REAL PROPERTY FOR QUALIFYING 
AIR AND WATER POLLUTION CONIROL PROPERTY. NEW INDUSTRIAL 
PROPERTY, GASOHOL FACILITIES, QUALIFYING RESEARCH AND 
DEVELQPMENT FIRMS AND ELECTROLYTIC REDUCTION FACILITIES 

(1) Qualifying air and water pollution control property, 
new industrial property, gasohol facilities, qualifying research 
and development firms and electrolytic reduction facilities real 
property included in class 5 will be revalued annually. The 
department will apply an annual appraisal trending factor to the 
qualifying property to arrive at the market value. An annual 
appraisal trend factor will be calculated, using the January 
cost indices from Marshall Valuation Service, for the current 
tax year. If Marshall Valuation Service is not available other 
accepted cost manuals or indices may be used. 

(2) The annual appraisal trend factor will be applied to 
the previous year's market value to arrive at the current year's 
market value. 
AUTH: Sec. 15-1-201 and 15-7-111, MCA; IMP: Sec. 15-7-111, MCA 

RULE XII VALUATION OF CLASS 5 LOCALLY ASSESSED ELECTRIC 
AND TELEPHONE COOPERATIVES (1) The department shall annually 
appraise locally assessed electric and telephone cooperatives 
property using the methods described in Title 42, chapter 22, 
Administrative Rules of Montana. The methods described are used 
in appraising other property with similar characteristics. 
~Sec. 15-1-201 and 15-7-111, MCA; IMP: Sec. 15-7-111, MCA 

RULE XII I VALUATION OF CLASS 7 PROPERTY ( 1) The 
department shall annually appraise class 7 property using the 
methods described in Title 42, chapter 22, Administrative Rules 
of Montana. The methods described are used in appraising other 
property with similar characteristics. 
AUTH: Sec. 15-1-201 and 15-7-111, MCA; IMP: Sec. 15-7-111, MCA 

4. The rules as proposed to be amended provide as follows: 

42.18.106 1997 MONTANA REAPPRAISAL PLAN (1) and (2) 
remain the same. 

(3) This rule applies to tax years from January 1, 1997, 
through December 31, ~ 2009. 
AUTH: Sec. 15-1-201, MCA; IMP, Sec. 15- ·7 -111 and 15-7-133, MCA 

42.18.107 ~ 2010 MONTANA REAPPRAISAL PLAN (1) The~ 
2010 Montana reappraisal plan consists of seven parts: 
residential appraisal, commercial appraisal, agricultural and 
forest land appraisal, industrial appraisal, certification and 
training requirements, manuals, and progress reporting. The 
Montana reappraisal plan implements the legislature's cyclical 
reappraisal program set forth in 15-7-111, MCA. 

(2) The Montana reappraisal plan provides for the 
valuation of residential property, commercial property, 
agricultural and forest land property, and industrial property. 
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A computer assisted mass appraisal system (CAMAS) is used to 
assist in the valuation process. The department's plan is to 
determine a new appraised value for each property of land, each 
residential improvement, each commercial improvement, each 
agricultural improvement, and each industrial improvement. The 
department will enter the new appraised values on the tax rolls 
for tax year~ 2010. 

(3) The results of this plan apply to tax years beginning 
January 1, ~ 2010, and thereafter. 
8liTJ:!: Sec. 15-1-201, MCA; IM£, Sec. 15-7-111 and 15-7-133, MCA 

42.18.109 RESIDENTIAL REAPPRAISAL PLAN (1) through (9) 
remain the same. 

(10) This rule applies to tax years from January 1, 1997, 
through December 31, ~ ~-
AUTH: Sec. 15-1-201 and 15-7-111, MCA; IMP, Sec. 15-7-111, MCA 

42.18.110 ~ 2010 RESIDENTIAL REAPPRAISAL PLAN (1) 
through (4) remain the same. 

(5) Residential lots and tracts are valued through the use 
of computer assisted land pricing (CALP) models. Homogeneous 
areas within each county are geographically defined as 
neighborhoods. The CALP models will reflect January 1, ~ 
~. land market values. 

{6) through (8) remain the same. 
(9) The results of this rule apply to tax years beginning 

January 1, ~ 2010, and thereafter. 
AQTH: Sec. 15-1-201 and 15-7-111, MCA; IMP, Sec. 15-7-111, MCA 

4 2. 18. 112 COMMERCIAL REAPPRAISAL PLAN { 1) through ( 9) 
remain the same. 

(10) This rule applies to tax years from January 1, 1997, 
through December 31, ~ ~-
AUTH: Sec. 15-1-201 and 15-7-111, MCA; IM£, Sec. 15-7-111, MCA 

42.18.113 ~ 2010 COMMERCIAL REAPPRAISAL PLAN {1) 
through (4) remain the same. 

(5) Commercial lots and tracts are valued through the use 
of computer assisted land pricing (CALP) models. Homogeneous 
areas within each county are geographically defined as 
neighborhoods. The CALP models will reflect January 1, ~ 
~. land market values. 

(6) through(B) remain the same. 
(9) The results of this rule apply to tax years beginning 

January 1, ~ 2010, and thereafter. 
AUTH: Sec. 15-1-201 and 15-7-111, MCA; IM£, Sec. 15-7-111, MCA 

42.18.115 AGRICULTURAL/FOREST LAND AND IMPROVEMENTS 
REAPPRAISAL PLAN (1) through (7) remain the same. 

(B) This rule applies to tax years from January 1, 1997, 
through December 31, ~ 2009. 
AUTH: Sec. 15-1-201 and 15-7-111, MCA; IM!J, Sec. 15-7 111, MCA 
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42.18.116 iHW-G 2212 AGRICULTURAL/FOREST LAND AND 
IMPRQYEMENTS REAPPRAISAL PLAN (1) through (6) remain the same. 

(7) Th~ results of this rule apply to tax years beginning 
January 1, ~ 2212 and thereafter. 
AQIH: Sec. 15-1-201 and 15-7-111, MCA; IMP, Sec. 15-7-111, MCA 

42.18.118 INDUSTRIAL PROPERTY REAPPRAISAL (1) and (2) 
remain the same. 

(3) This rule applies to tax years from January 1, 1997, 
through December 31, ~ 2002. 
8Yifi: Sec. 15-1-201 and 15-7-111, MCA; IMP, Sec. 15-7-111, MCA 

42.18.119 ~ 2019 INDUSTRIAL PROPERTY REAPPRAISAL 
(1) and (2) remain the same. 
(3) The results of this rule apply to tax years beginning 

January 1, ~ 2010, and thereafter. 
AUTH: Sec. 15-1-201 and 15-7-111, MCA; IMP, Sec. 15-7-111, MCA 

42.18.122 REVALUATION MANUALS (1) For residential, and 
agricultural/forest lands new construction, the January 1, 1996 
Montana Appraisal Manual will be used through tax year ~ 
2009. 

(2) For the reappraisal cycle ending December 31, ~ 
2009, the ~ 2009 Montana Appraisal Manual will be used for 
valuing residential and agricultural/forest lands real property. 
The cost base schedules will reflect January 1, ~ ~ cost 
information. 

( 3) For commercial and industrial new construction the 
January 1, 1996 Montana Appraisal Manual will be used through 
tax year ~ 202?. If the property is not 1 is ted, other 
construction cost manuals such as Marshall Valuation Service, 
Boeckh or Means will be used with a publication date as close to 
the Montana Appraisal Manual as possible. 

( 4) For the reappraisal cycle ending December 31, ~ 
2009, the ~ lQQ2 Montana Appraisal Manual will be used for 
valuing commercial and industrial real property if the property 
is listed. If not, other construction cost manuals such as 
Boeckh; Marshall Valuation Service Manual; Richardson 
Engineering Services, Inc., entitled "Process Plant construction 
Estimating Standards"; or R.S. Means Company, Inc., entitled 
"Building Construction Cost Data" will be used with a 
publication date as close as possible to the Montana Appraisal 
Manual. The cost base schedules will reflect January 1, ~ 
£QQ2 cost information. 

(5) Copies of the valuation manuals used by the department 
of revenue may be reviewed in the county appraisal/assessment 
offices or purchased from the department at the Property 
Assessment Division, Helena, Montana 59620. 

(6) The results of this rule apply to tax years beginning 
January 1, 1997, and thereafter. 
AUTH: Sec. 15-1-201 and 15-7-111, MCA; IMP, Sec. 15-7-111, MCA 
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42. 18 .124 CLARIFICATION OF VALUATION PERIODS 
compliance with 15-7-103, MCA: 

(1) In 

(a) For the taxable years from January 1, 1986, through 
December 31, 1992, all property classified in 15-6-134, MCA, 
(class ~ il must be appraised at its market value as of 
January 1, 1982. 

(b) For the taxable years from January 1, 1993, through 
December 31, 1996, all property classified in 15-6-134, MCA, 
(class ~ il must be appraised at its market value· as of 
January 1, 1992. 

(c) For the taxable years from January 1, 1997, through 
December 31, ~ 2009, all property classified in 15-6-134, 
MCA, (class ~ il must be appraised at its market value as of 
January 1, 1996. 

(d) For the taxable years from January 1, ~ 2010 through 
December 31, ~ 2012, all property classified in 15-6-134, 
MCA, (class ~ il must be appraised at its market value as of 
January 1, ~ lQQ2. 
AQTI!: Sec. 15-1-201 and 15-7-111, MCA; .!.M.J:, Sec. 15-6-134, 15-
7-103, and 15-7-111, MCA 

42.18.126 PROGRESS REPORTING (1) remains the same. 
(il) Re~ieaal flFO~Feee Fefle.-t infe.-l!latiea ie BHI!llllaFi2ea 

eaefi lllOHtfi aaa efiall be a•ailable by tfie tfii.-a ~·eel< of the 
fellO~fiH~ fflOHtft fel" <lee iH l!laltifl~ flFeSeAtatiOHe aefeFe tfie 
reoeH<~e e•eFsi~fit eel!llllittee. 
AUIH: Sec. 15-1-201 and 15-7-111, MCA; IM£, Sec. 15-7-111, MCA 

5. The rationale for the temporary rules is set forth in 
paragraph 1. 

6. Interested parties may submit their data, views, or 
arguments concerning the proposed action in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than August 4, 1997. 
7. If a person who is directly affected by the proposed 

action wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than August 4, 1997. 

8. If the agency receives requests for a public hearing on 
the proposed action from either 10% or 25, whichever is less, of 
the persons who are directly affected by the proposed action; 
from the Administrative Code Committee of the Legislature; from 
a governmental subdivision, or agency; or from an association 
having no less than 25 members who will be directly affected, a 
hearing will be held at a later date. Notice of the hearing 
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will be published in the Montana Administrative Register. Ten 
percent of those persons directly affected has been determined 
to be greater than 25. 

C,4Jt?~ 
CLEO ANDERSON 
Rule Reviewer 

Certified to Secretary of State June 23, 1997 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of new rules I through 

NOTICE OF PUBLIC HEARING ON THE 
PROPOSED ADOPTION OF NEW 

XIII and amendment to ARM 
42.18.106, 42.18.107, 42.18. 
109, 42.18.110, 42.18.112, 
42.18.113, 42.18.115, 42.18. 
116, 42.18.118, 42.18.119, 
42.18.122, 42.18.124 and 
42.18.126 relating to 
Assessment of Property and 
Issuing Tax Notices 

RULES AND AMENDMENT OF 
CURRENT RULES 

TO: All Interested Persons: 
1. On July 28, 1997, at 1:00 p.m., a public hearing will 

be held in the Fourth Floor Conference Room of the Mitchell 
Building, at Helena, Montana, to consider the adoption of new 
rules and amendment of ARM 42.18. 106, 42 .18.107, 42. 18. 109, 
42.18.110, 42.18.112, 42.18.113, 42.18.115, 42.18.116, 42.18.118, 
42.18.119, 42.18.122, 42.18.124 and 42.18.126 on property taxes 
relating to residential and industrial property. On April 24, 
1997, Chapter 463, Session Laws of 1997 became effective. The 
act phased in the effect of the current property reappraisal 
cycle for class 3, 4, and 10 property. It allows an extension 
of the 1997 statutory deadlines relating to property taxes. The 
act provides for an adjustment of tax rates for class three and 
four property to compensate for increased valuation of taxable 
property and revises the property tax limitations implementing 
initiative measure number 105 by changing the exceptions to the 
limitations. The act provides for an immediate effective date 
and a retroactive applicability date. 

The department is adopting identical temporary r·ules in 
order for assessment notices to be sent to taxpayers as quickly 
as possible and to provide local governments with an opportunity 
to adequately prepare their annual budgets. 

2. The proposed new rules provide as follows: 

RULE I DEFINITIONS ASSOCIATED WITH VALUATION PHASE- IN 
The following definitions are necessary to implement the 

provisions 15-6-134, 15-7-102 and 15-7-111, MCA, as amended in 
Ch. 463, L. 1997: 

(1) "1996 tax year value" means the market value of a 
property which appears on the 1996 assessment notice of that 
property. 

(2) "Current year phase-in value" is the difference between 
the value before reappraisal (VBR) and the reappraisal value 
times the phase- in percentage added to the VBR. The current 
year phase-in value is the amount subject to tax each year and 
is determined by the following formula: 
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Current year phase-in ~ 

[(Reappraisal (REAP) value- VBR) x phase-in percentage] 
+ VBR 

(3) "Destruction" means the removal or deletion of 
improvements, buildings, living areas, garages, and outbuildings 
caused by burning, razing, or natural disaster. 

( 4) "Improvement grade change" means a change in the 
quality of construction of an improvement. Each improvement 
grade signifies a different level of construction quality. 
Examples of improvement grades include, but are not limited to 
the following: 

(i) lF-1 ~ cheap construction; 
(iiJ lF-5 ~ average construction; and 
(iii) lF-9 ~ superior construction. 
(5) "Land productivity change (grade change)" means a 

change in the productive capacity or yield of agricultural or 
forest land. In a land productivity change the land use does 
not change, rather the land as currently used simply becomes 
more or less productive. For example, a productivity change in 
grazing land may occur when it is discovered that the 
product1vity potential has decreased due to a new saline seep on 
the land. Because the land continues to be used as grazing land 
the department shall continue to classify the land as 
agricultural grazing land, but the grade of the grazing land may 
be changed to reflect its lessened productivity. 

(6) "Land reclassification" means changing the use of land 
from one type of agricultural use to a different type of 
agricultural use. For example, a land reclassification occurs 
when agricultural land that was previously used as grazing land 
is converted to irrigated land. In a land reclassification, the 
land is dedicated to agricultural purposes both before and after 
the change in land use. It is this characteristic that 
distinguishes a land reclassification from the more general land 
use change. 

(7) "Land split" means the division of a single property 
into two or more properties for the ultimate purpose of 
conveying one or more of the properties to a new owner or 
owners. 

(8) "Land use change" means the conversion of a current use 
of land to a different, alternate use. Examples of land use 
changes contained in this definition include, but are not 
limited to, the following: 

(i) agricultural land converted to tract land; 
(ii) forest land converted to tract land; or 
(iii) forest land converted to agricultural land. 
(9) "Neighborhood (NBHD) group percentage" means the 

percent of change in value from the total 1996 tax year value to 
the total 1997 reappraisal value, excluding properties with new 
construction, for those homogeneous areas within each county or 
between counties that have been defined as a neighborhood group. 
The neighborhood group percentage is determined by using the 
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following formula: 

Neighborhood Group Percentage ~ 
{Total 1997 NBHD REAP Value - Total 1996 NBIID Tax Year Value) 

Total 1996 NBHD Tax Year Value 

{ i) Individual neighborhood group percentages will be 
determined for residential land, commercial land, residential 
improvements, and commercial improvements. 

(10) "New construction" means the construction, addition, 
or substitution of improvements, buildings, living ar·eas, 
garages and outbuildings; or the extensive remodeling ot 
existing improvements, buildings, living areas, garages, and 
outbuildings. 

{11) "Phase-in percentage" is 2% per year. The phase·1n 
percentage accumulates annually and is determined by the 
following formula: 

Current Phase-In Percentage 
(Current tax year - 1996) x 2% 

{i) The following illustrates a 1997 application of the 
phase-in percentage formula: 

(A) 1997 Phase-in percentage 
(B) 1997 Phase-in percentage 
(C) 1997 Phase-in percentage 

(1997-1996) 
1 x 2%; or 
2%. 

X 2%; 

(ii) The following illustrates a 1998 application of the 
phase-in percentage formula: 

(A) 1998 Phase-in percentage (1998-1996) x 2% 
(B) 1998 Phase-in percentage 2 x 2% 
(C) 1998 Phase-in percentage 4% 
(iii) The following table illustrates the phase-in 

percentage for the first 5 years of its application: 

Phase-In Percentage 

1997 2% 
1998 4% 
1999 6% 
2000 8% 
2001 10% 
(12) "Reappraisal {REAP) value" means the full 1997 value 

determined for the current reappraisal cycle pursuant to 15-7-
111, MCA, adjusted annually for new construction or destruction. 
The 1997 reappraisal value reflects a market value of the 
property on January 1, 1996. A current year REAP value is the 
same as the 1997 reappraisal value of the property if the1e is 
no new construction, destruction, land splits, land use changes, 
land reclassifications, land productivity changes, improvement 
grade changes or other changes made to the property dur1r19 1997 
or subsequent tax years. 

(13) "Value before reappraisal (VBR)" means the l9~b tdx 
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year value adjusted for any new construction or destruction that 
occurred in the prior year. The VBR for the 1997 tax year and 
subsequent years is the same as the 1996 tax year value if there 
is no new construction, destruction, land splits, land use 
changes, land reclassifications, land productivity changes. 
improvement grade changes or other changes made to the property 
during 1996 or subsequent tax years. 
AUTH: Sec. 15-1~201 and 15-7-111, MCA; IMP: Sec. 15-7-111, MCA 

RULE II DETERMINATION OF VALUE BEFORE REAPPRAISAL (VBR) 
( 1) For property that contains no new construction or 

destruction, no land reclassification or use change or other 
property change, the current year VBR will be the same as the 
prior year VBR. 

( 2) For class 3 property that contains a land 
reclassification or a land use change, the current year VBR will 
be the prior year VBR of the new classification or land use 
change. 

(3) For class 3 property that contains a productivity or 
grade change, the current year VBR will be the prior year VBR of 
the prior grade. 

(4) For class 4 property (excluding industrial property) 
that contains new construction, the current year VBR is 
determined by dividing the reappraisal value by 1 plus the 
percent of neighborhood group change. The following formula 
illustrates that calculation: 

VBR ~ 

Reappraisal value /(1 + NBHD group percentage) 

(5) For class 4 property that has been either partially or 
wholly destroyed, the current year VBR is calculated by first 
determining what percent of the property has been destroyed. 
That percent is multiplied by the prior year improvement VBR to 
determine a value amount that is attributed to the destruction. 
The prior year VBR is then the difference between the prior year 
VBR and the value attributed to the destruction. The following 
formula illustrates that calculation: 

VBR = 
Prior year VBR -
(Percent of property destroyed x prior year improvement VBR) 

( 6) For class 10 property that contains a land 
reclassification or a land use change, the current year VBR will 
be the prior year VBR of the new classification or land use 
change. 

(7) For class 10 property that contains a productivity or 
grade change, the current year VBR will be the prior year VBR of 
the prior grade. 

(8) (a) The only instances when the current year VBR will be 
less than the prior year VBR are: 
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( i) In the case of class 4 improvements that have been 
partially or wholly destroyed; 

( i i) When the neighborhood group percentage change is 
negative and there is new construction; or 

(iii) When land use changes have occurred. 
(b) In all other situations, ·the current year VBR will be 

the greater of the value determined through application of the 
formula in (4) or the prior year VBR. 
~ Sec. 15-1-201 and 15-7-111, MCA; IMP: Sec. 15-7-111, MCA 

RULE III DETERMINATION OF CURRENT YEAR PHASE-IN VALUE FOR 
CLASS 3. CLASS 4. AND CLASS 10 PROPERTY (1) The department is 
required to determine the current year phase-in value for each 
property in class 3, class 4, and class 10 annually. The 
current year phase- in value is determined by adding the 
difference between the reappraisal value and the VBR times the 
phase-in percentage to the VBR. 
~Sec. 15-1-201 and 15-7-111, MCA; IMP: Sec. 15-7-111, MCA 

RULE IV NEW CONSTRUCTION DETERMINATION (1) The following 
criteria will be used to identify new construction and 
destruction: 

(a) All residential or commercial structures, out­
buildings, and mobile homes that were built or remodeled in the 
preceding year; 

(b) Properties with land splits; 
(c) Properties with new attached garages budt in the 

preceding year; 
(d) Properties which had any land reclassification or land 

use changes; or 
(e) Properties with outbuildings built in the preceding 

year. 
(2) The following will not be considered new construction 

or destruction: 
(a) Properties with square footage changes due to 

correction of measurements or sketch vectoring, or due to coding 
corrections for story heights, such as story with full finished 
attic to 1~ stories; 

(b) Properties with grade changes; 
(c) Properties with condition, desirability, utility (CDU) 

factor changes; 
(d) Properties with changes in heat or air conditioning; 
(e) Residential dwellings with changes in square footage 

of living area of 100 square feet or less; 
(f) Properti-es with changes in effective year; or 
(g) Properties with changes in finished basement areas. 

~ Sec. 15-1-201 and 15-7-111 MCA; IMP: Sec. 15-7-111, MCA 

RULE V ASSESSMENT NOTICES AND VALUATION REVIEWS ( 1) The 
assessment notice shall include: 

(a) Quantity (size or number of properties); 
{b) Reappraisal value; 
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(c) Value before reappraisal (VBR) ; 
(d) Current year phase-in value; 
(e) Previous year tax rate; 
(f) Previous year taxable value; 
(g) Current year tax rate; 
(h) Current year taxable value; 
(i) The total amount of mills levied against the property 

in the prior year; and 
(j) Statement that the notice is not a tax bill. 
(2) The only items on the assessment which are eligible 

for review by the department are: 
(a) Quantity; 
(b) Reappraisal value; 
(c) Value before reappraisal (VBR) for those properties 

that had new construction; 
(d) Current year phase-in value; and 
(e) Methods used to determine those values which are shown 

in (2) (b) through (d). 
~ Sec. 15-1-201 and 15-7-111, MCA; IMP: Sec. 15-7-102, 15-7-
111, MCA and Sec. 11, Ch. 463, L. 1997 

RULE VI CERTIFIED MILL LEVY DETERMINATION (1) The value 
of class 4 new construction, for purposes of determining a 
certified mill levy for the current tax year, is the difference 
in the taxable value of class 4 property from the previous year 
to the current year. 
AUTH: Sec. 15-1-201 and 15-7-111, MCA; IMP: Sec. 15-6-134 and 
15-7-111, MCA 

RULE VII PROPERTY TAX ASSISTANCE AND TAX RELIEF PROGRAMS 
(1) All valuation reductions allowed for under the property 

tax assistance program or other property tax relief programs 
will be applied against the current year phase-in value. 
AUTH: Sec. 15-1-201 and 15-7-111, MCA; IMP: Sec. 15-7-111, MCA 

RULE VIII DEFINITIONS INDUSTRIAL PROPERTY The 
definitions set forth in RULE I apply to industrial property 
unless otherwise specifically indicated in this chapter. The 
following definitions are necessary to further describe terms 
used in this chapter: 

(1) "Annual appraisal trend factor class 5" means a factor 
used to annually reappraise class 5 qualifying air and water 
pollution control property, new industrial property, gasohol 
facilities, qualifying research and development firms and 
electrolytic reduction facilities real property by trending 
their cost values up or down based on accepted cost indices. 

(2) "New construction trend factor" means a factor used to 
adjust reappraisal values and VBRs (values before reappraisal) 
in instances where the property has new construction or 
destruction. The factor will be derived from nationally accepted 
cost indices. 
AUTH: Sec. 15-1-201 and 15-7-111, MCA; IMP: Sec. 15-7-111, MCA 
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RULE IX DETERMINATION OF VALUE BEFORE REAPPRAISAL (VBR) 
FOR INDUSTRIAL PROPERTIES (CLASS 4} (1) For property that 
contains no new construction or destruction, or land use change, 
the current year VBR will be the same as the prior year VBR. 

(2) The reappraisal value of new construction will be 
trended back to a VBR. The trend used to arrive at the VBR shall 
be calculated using cost indices from "Marshall Valuation 
Service". The trend used shall be called the new construction 
trend factor. The new construction trend factor for indus~rial 
properties is .892. The VBR will be adjusted to reflect the new 
construction as if it were in place in 1996. The same method 
will be used in subsequent tax years. For purposes of 
illustration assume the following: 

Reappraisal New Construction Value 
New Construction Trend Factor 

$100,000 
.892 

(a) Given these assigned values the trend factor is 
applied as follows: 

New construction VBR 
REAP new construction value x new construction trend factor 

Exa.mple: $89,000 ~ $100,000 X .892 

(3) Property destroyed after January 1, 1996 will be 
removed from the VBR of the industrial s1 te. The destroyed 
property also will be deducted from the reappraised value at 
its reappraised cost. 

(4) Land which has been reclassified as industrial land 
after January 1, 1996 will have the VBR determined by comparing 
other 1996 market values of similar industrial land, and 
determining a comparable VBR for the new industrial land. 
AUTH: Sec. 15-1-201 and 15-7-111, MCA; ~ Sec. 15-7-111, MCA 

RULE X BASIC DETERMINATION OF PHASE-IN VALUE FOR CLASS 4 
INDUSTRIAL PROPERTY (1) The phase-in value is the difference 
between the reappraisal value and the VBR times the phase- in 
percentage added to the VBR. 

Formula: Phase-in value ~ 
[(REAP value- VBR) x phase-in%] 
+ VBR 

~Sec. 15-1-201 and 15-7-111, MCA; IMP: Sec. 15-7-111, MCA 

RULE XI VALUATION OF CLASS 5 REAL PROPERTY FOR QUALIFYING 
AIR AND WATER POLLUTION CONTROL PROPERTY, NEW INDUSTRIAL 
PROPERTY. GASOHOL FACILITIES. QUALIFYING RESEARCH AND 
DEVELOPMENT FIRMS AND ELECTROLYTIC REDUCTION FACILITIES 

(1) Qualifying air and water pollution control property, 
new industrial property, gasohol facilities, qualifying research 
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and development firms and electrolytic reduction facilities real 
property included in class 5 will be revalued annually. The 
department will apply an annual appraisal trending factor to the 
qualifying property to arrive at the market value. An annual 
appraisal trend factor will be calculated, using the January 
cost indices from Marshall Valuation Service, for the current 
tax year. If Marshall Valuation Service is not available other 
accepted cost manuals or indices may be used. 

(2) The annual appraisal trend factor will be applied to 
the previous year's market value to arrive at the current year's 
market value. 
AUTH: Sec. 15-1-201 and 15-7-111, MCA; IMP: Sec. 15-7-111, MCA 

RULE XII VALUATION OF CLASS 5 LOCALLY ASSESSED ELECTRIC 
AND TELEPHONE COOPERATIVES (1) The department shall annually 
appraise locally assessed electric and telephone cooperatives 
property using the methods described in Title 42, chapter 22, 
Administrative Rules of Montana. The methods described are used 
in appraising other property with similar characteristics. 
AUTH; Sec. 15-1-201 and 15-7-111, MCA; IMP: Sec. 15-7-111, MCA 

RULE XIII VALUATION OF CLASS 7 PROPERTY (1) The 
department shall annually appraise class 7 property using the 
methods described in Title 42, chapter 22, Administrative Rules 
of Montana. The methods described are used in appraising other 
property with similar characteristics. 
AUTH: Sec. 15-1-201 and 15-7-111, MCA; IMP: Sec. 15-7-111, MCA 

4. The rules as proposed to be amended provide as follows: 

42.18.106 1997 MONTANA REAPPRAISAL PLAN (1) and (2) 
remain the same. 

(3) This rule applies to tax years from January 1, 1997, 
through December 31, ~ ~-
AUTH: Sec. 15-1-201, MCA; IM£, Sec. 15-7-111 and 15-7-133, MCA 

42.18.107 m 2010 MONTANA REAPPRAISAL PLAN (1) The ~ 
£Q1Q Montana reappraisal plan consists of seven parts: 
residential appraisal, commercial appraisal, agricultural and 
forest land appraisal, industrial appraisal, certification and 
training requirements, manuals, and progress reporting. The 
Montana reappraisal plan implements the legislature's cyclical 
reappraisal program set forth in 15-7-111, MCA. 

(2) The Montana reappraisal plan provides for the 
valuation of residential property, commercial property, 
agricultural and forest land property, and industrial property. 
A computer assisted mass appraisal system (CAMAS) is used to 
assist in the valuation process. The department's plan is to 
determine a new appraised value for each property of land, each 
residential improvement, each commercial improvement, each 
agricultural improvement, and each industrial improvement. The 
department will enter the new appraised values on the tax rolls 
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for tax year~ 2010. 
(3) The results of this plan apply to tax years beginning 

January 1, ~ lQlQ, and thereafter. 
AUTH: Sec. 15-1-201, MCA; IMP, Sec. 15-7-111 and 15-7-133, MCA 

42.18.109 RESIDENTIAL REAPPRAISAL PLAN (1) through (9) 
remain the same. 

(10) This rule applies to tax years from January 1, 1997, 
through December 31, ~ 2009. 
AUTH: Sec. 15-1-201 and 15-7-111, MCA; IM£, Sec. 15-7-111, MCA 

42.18.110 FftOO 2010 RESIDENTIAL REAPPRAISAL PLAN (1) 
through (4) remain the same. 

(5) Residential lots and tracts are valued through the use 
of computer assisted land pricing (CALP) models. Homogeneous 
areas within each county are geographically defined as 
neighborhoods. The CALP models will reflect January 1, ~ 
2009, land market values. 

(6) through (8) remain the same. 
(9) The results of this rule apply to tax years beginning 

January 1, ~ LQlQ, and thereafter. 
AUTH: Sec. 15-1-201 and 15-7-111, MCA; IM£, Sec. 15-7-111, MCA 

42.18.112 COMMERCIAL REAPPRAISAL PLAN (1) through (9) 
remain the same. 

(10) This rule applies to tax years from January 1, 1997, 
through December 31, ~ 2009. 
AUTH: Sec. 15-1-201 and 15-7-111, MCA; IM£, Sec. 15-7-111, MCA 

42.18.113 ~ 2010 COMMERCIAL REAPPRAISAL PLAN (1) 
through (4) remain the same. 

(5) Commercial lots and tracts are valued through the use 
of computer assisted land pricing (CALP) models. Homogeneous 
areas within each county are geographically defined as 
neighborhoods. The CALP models will reflect January 1, ~ 
IQQ2, land market values. 

(6) through(8) remain the same. 
(9) The results of this rule apply to tax years beginning 

January 1, ~ 2010, and thereafter. 
AUTH: Sec. 15-1-201 and 15-7-111, MCA; 1M£, Sec. 15-7-111, MCA 

42.18.115 AGRICULTURAL/FOREST LAND AND IMPROVEMENTS 
REAPPRAISAL PLAN (1) through (7) remain the same. 

(8) This rule applies to tax years from January 1, 1997, 
through December 31, t999 2009. 
AQIH: Sec. 15-1-201 and 15-7-111, MCA; IMP, Sec. 15-7-111, MCA 

42.18.116 ~ 2010 AGRICULTURAL/FOREST LAND AND 
IMPROVEMENTS REAPPRAISAL PLAN (1) through (6) remain the same. 

(7) The results of this rule apply to tax years beginning 
January 1, ~ 2010 and thereafter. 
AUTH: Sec. 15-1-201 and 15-7-111, MCA; IMP, Sec. 15-7··111, MCA 
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42.18.118 INDUSTRIAL PROPE:RTY REAPPRAISAL (1) and (2) 
remain the same. 

(3) This rule applies to tax years from January 1, 1997, 
through December 31, ~ ~-
AUTH: Sec. 15~1-201 and 15-7-111, MCA; IMP, Sec. 15-7-111, MCA 

42.18.119 ~ 2010 INDUSTRIAL PROPERTY REAPPRAISAL 
(1) and (2) remain the same. 
(3) The results of this rule apply to tax years beginning 

January 1, ~ £QlQ, and thereafter. 
AUTH: Sec. 15-1-201 and 15-7-111, MCA; IMP, Sec. 15-7-111, MCA 

42.18.122 REVALUATION MANUALS (1) For residential, and 
agricultural/forest lands new construction, the January 1, 1996 
Montana Appraisal Manual will be used through tax year ~ 
~-

( 2) For the reappraisal cycle ending December 31, ~ 
~. the ~ ~ Montana Appraisal Manual will be used for 
valuing residential and agricultural/forest lands real property. 
The cost base schedules will reflect January 1, ~ 2009 cost 
information. 

(3) For commercial and industrial new construction the 
January 1, 1996 Montana Appraisal Manual will be used through 
tax year ~ .£QQ2. If the property is not 1 isted, other 
construction cost manuals such as Marshall Valuation Service, 
Boeckh or Means will be used with a publication date as close to 
the Montana Appraisal Manual as possible. 

(4) For the reappraisal cycle ending December 31, ~ 
1QQ2, the ~ 2QQ2 Montana Appraisal Manual will be used for 
valuing commercial and industrial real property if the property 
is listed. If not, other construction cost manuals such as 
Boeckh; Marshall Valuation Service Manual; Richardson 
Engineering Services, Inc., entitled "Process Plant Construction 
Estimating Standards"; or R.S. Means Company, Inc., entitled 
"Building Construction Cost Data" wi 11 be used with a 
publication date as close as possible to the Montana Appraisal 
Manual. The cost base schedules will reflect January 1, ~ 
2009 cost information. 

(5) Copies of the valuation manuals used by the department 
of revenue may be reviewed in the county appraisal/assessment 
offices or purchased from the department at the Property 
Assessment Division, Helena, Montana 59620. 

(6) The results of this rule apply to tax years beginning 
January 1, 1997, and thereafter. 
AUIH: Sec. 15-1-201 and 15-7-111, MCA; IMP, Sec. 15-7-111, MCA 

1;2. 1 B. 124 CLARIFICATION OF VALUATION PERIODS ( 1) In 
compliance with 15-7-103, MCA: 

(a) For the taxable years from January 1, 1986, through 
December 31, 1992, all property classified in 15-6-134, MCA, 
(class ~ !) must be appraised at its market value as of 
January 1, 1982. 
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(b) For the taxable years from January 1, 1993, through 
December 31, 1996, all property classified in 15-6-134, MCA, 
(class ~ i) must be appraised at its market value as of 
January 1, 1992. 

(c) For the taxable years from January 1, 1997, through 
December 31, ~ 2009, all property classified in 15-6-134, 
MCA, (class ~ il must be appraised at its market value as of 
January 1, 1996. 

(d) For the taxable years from January 1, ~ 2010 through 
December 31, ~ 2012, all property classified in 15-6-134, 
MCA, (class ~ il must be appraised at its market value as of 
January 1, ~ JQQ2. 
AUTH: Sec. 15-1-201 and 15-7-111, MCA; l.Mf, Sec. 15-6-134, 15-
7-103, and 15-7-111, MCA 

42.18.126 PROGRESS REPORTING (1) remains the same. 
( 2!) Re~ieaal fl~eg~ess ~el"e~t irtfe-romat iea is st~mma~i.>ea 

eaea mortth aati aaall ae aoailaale 13} the tai~ti wee)[ el' the 
fellowin~ meatl;. fe~ tlse iA mal[iH~ !"f'eeerttatierts aefe~e t:he 
~eYeHtle o•el"eigl;.t eeRIR!itt:ee. 
AQIH: Sec. 15-1-201 and 15-7-111, MCA; IMP, Sec. 15-7-111, MCA 

4. The rationale for the rules is set forth in paragraph 
1 above. 

5. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than August 8, 1997. 
5. Cleo Anderson, Department of Revenue, office of Legal 

Affairs, has been designated to preside over and conduct the 
hearing. 

~kiW~ 
CLEO ANDERSON 
Rule Reviewer Director of Revenue 

Certified to Secretary of State June 23, 1997 
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BEFORE THE BOARD OF NURSING 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment CORRECTED NOTICE 
of rules pertaining to conduct OF AMENDMENT 
of nurses, survey and approval 
of schools, annual report, 
definitions, registered nurse~ 
responsibility to the nursing 
process, and the repeal and 
adoption of rules pertaining to 
standards for schools of nursing) 
and standards for IV therapy and) 
charge nurse for licensed ) 
practical nurses ) 

TO: All Interested Persons: 
1. On October 24, 1996, the Board of Nursing published a 

notice of public hearing on the proposed amendment, repeal and 
adoption of rules pertaining to the practice of nursing at page 
2638, 1996 Montana Administrative Register, issue number 20. 
On April 7, 1997, the Board published a notice of adoption of 
the rules at page 626, 1997 Montana Administrative Register, 
issue number 7. 

2. The Board amended ARM 8.32.802 as proposed but with 
one change to (4) which deleted the word "January" and inserted 
the word "February" in the adoption notice published in issue 
number 7 identified above. 

3. The proposed amendment of ARM 8.32.802 should have 
appeared as follows in the original notice: 

"8.32.802 SURVEY AND APPROVAL OF SCHOOLS (1) through (3) 
amended as proposed in original notice. 

(4) Prior to a site visit a school will submit a self· 
evaluation narrative report to the board which provides 
evidence of compliance with the appropriate nursing education 
standards. The school will forward ~ ~ copies of ~ ~ 
self-evaluation narrative report and six copies of the school 
catalog to the board office by January 1 of the year in which a 
program visit is scheduled. 

(5) through (11) amended as proposed in original notice.'' 

4. Subsection (4) above should have been amended in the 
original notice by striking the word "this" and underlining t:he 
language "the self-evaluation narrative" as shown above. The 
replacement pages will also reflect the change from the 
adoption notice which substituted the month of February for 
January. 

5. Subsection (4) (n) in new rule XIX (numbered 8. 32.1408 in 
the adoption notice) should have been amended as follows in t:he 
adoption notice: 
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"8, 3 2 . 14 0 B STANDARDS RELATING TO THE LICENSED PRACTICAL 
NURSE'S ROLE IN INTRAVENOUS CIVl THERAPY (1) through (4) Cn) 
adopted as published in the adoption notice. 

+a+ lil ~erfe~ arterio~venous fistula~ needle 
insertion_;_ 

(ii) through (p) adopted as published in the adoption 
notice." 

6. The word "perform~, published in the original notice, 
should have been stricken in the adoption notice. 

7. Subsection (1) (a) in new rule XX (numbered 8.32.1409 
in the adoption notice) should have been published in the 
original notice as follows: 

"8.32,1409 PROHIBITED IV THERAPIES (1) adopted as 
published in the adoption notice. 

(a) IV push medications directly into the vein except as 
in [new rule~ KIKC4) (h)); 

(b) through (d) adopted as published in adoption notice." 

8. The language [new rule XIX(4) (h)] was published in the 
original notice as [new rule XVIII(4) (h)). The subsection 
should have referred to new rule XIX instead of XVIII. 

9. Replacement pages for these rules will be submitted on 
June 30, 1997. 

ANNIE M. BARTOS 
RULE REVIEWER 

BOARD OF NURSING 
JEAN BALLANTYNE, MN, RN, 
PRESIDENT 

BY: a.?h .i1yfp 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, June 23, 1997. 
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BEFORE THE BOARD OF OUTFITTERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to licensure) 
- inactive and fees ) 

) 
) 
) 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF ARM 
8.39.512 LICENSURE -
INACTIVE AND 8.39.~18 
LICENSURE--FEES FOR OUT­
FITTER, OPERATIONS PLAN AND 
GUIDE OR PROFESSIONAL GUIDE 

1. On March 24, 1997, the Board of Outfitters published a 
notice of proposed amendment of the above-stated rules at page 
530, 1997 Montana Administrative Register, issue number 6. On 
April 21, 1997, the Board published an amended notice of the 
above-stated rules at page 667, 1997 Montana Administrative 
Register, issue number 8. 

2. The Board has amended the rules exactly as proposed. 
3. No comments or testimony were received. 

BOARD OF OUTFITTERS 
ROBIN CUNNINGHAM, CHAIRMAN 

BY:_il4· ~ .(/)a..,t/7 __ _ 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, June 23, 1997. 
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BEFORE THE BUILDING CODES BUREAU 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to the 
Uniform Building Code and 
Boiler Inspections 

NOTICE OF AMENDMENT OF ARM 
8.70.101, INCORPORATION BY 
REFERENCE OF UNIFORM BUILDING 
CODE AND 8.70.906, BOILER 
INSPECTION FEES 

1. On May 19, 1997, the Building Codes Bureau published a 
notice of public hearing on the proposed amendment of rules 
pertaining to the Uniform Building Code and Boiler 
Inspections, at page 855, 1997 Montana Administrative Register, 
issue number 10. 

2. A public hearing was held on June 17, 1997, and 
written testimony was received. Written comments were accepted 
until 5:00p.m., June 17, 1997. The Bureau thoroughly 
considered all comments received. Those comments, and the 
Bureau's responses thereto, are as follows: 

COMMENT NO. 1: The Montana Mint Committee, through its 
Chairman Bruce Tutvedt, submitted written comments regarding 
the proposed amendment to ARM 8.70.906. The Montana Mint 
Committee, the members of which use boilers and annually pay 
the fees referenced in 8.70.906, oppose the increased fees as 
excessive. The Montana Mint Committee also commented on the 
frequency of internal boiler inspections. Due to the fact that 
mint growers have limited seasonal use of their boilers it was 
suggested that mint still operators be either exempted from the 
boiler laws or limit the frequency of internal boiler 
inspection to every 3000 hours of use or every five years, 
which ever comes first. 

RESPONSE: The proposed amendment to ARM 8.70.906, which 
increases the fee schedule for boiler inspections, is not a 
discretionary action on the part of the Building Codes Bureau. 
Chapter 387, Laws of 1997 (Senate Bill 290) established the new 
boiler inspection fee schedule. The amendment to the rule 
updates the former fee schedule as published by rule with the 
new fee schedule as passed by the legislature. 

As to the second part of the comment which addresses the 
frequency of inspections, the frequency of inspections is not 
related to the subject matter addressed by this proposed 
amendment. Due to the unrelated nature of the subject matter, 
a proposal to modify the inspection frequency would require its 
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specific public notice and therefore cannot be part of this 
rule amendment. The Montana Mint Con~ittee's comment 
will be noted and considered for future revisions of rules. 

3. The Bureau has amended the rules exactly as pt·oposed. 

BUILDING CODES BUREAU 

BY: ~ U, . r&u.'t 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE . BARTOS, RULE REVIEWER 

Certified to the Secretary of State, June 23, 1997. 
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BEFORE THE LOCAL GOVERNMENT ASSISTANCE DIVISION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the repeal 
and adoption of rules 
pertaining to the Federal 
Community Development Block 
Grant Program 

NOTICE OF REPEAL OF ARM 
8.94.3705 AND 8.94.3706 AND 
ADOPTION OF NEW RULE I 
(8.94.3713) FOR THE FEDERAL 
COMMUNITY DEVELOPMENT BLOCK 
GRANT (CDBG) PROGRAM 

1. On January 16, 1997, the Local Government Assistance 
Division published a notice of public hearing on the proposed 
repeal and .adoption of rules pertaining to the Federal 
Community Development Block Grant Program, at page 19, 1997 
Montana Administrative Register, issue number 1. 

2. The Division has adopted New Rule I (8.94.3713) and 
repealed rules 8.94.3705 and 8.94.3706 as proposed. 

3. A public hearing was held on February 6, 1997, and 
oral and written testimony was received. Written comments 
were accepted until 5:00p.m., February 13, 1997. The 
Division has thoroughly considered all comments received. 
Those comments, and the Division's responses thereto, are as 
follows: 

COMMENT NO. 1: This comment concerns grant ceilings. 
The Department had proposed to increase the current grant 
ceiling of $400,000 for both housing and community 
revitalization projects and public facilities projects to 
$500,000. Commentors stated that the Department should not 
increase these grant ceilings because this would reduce the 
number of projects that could be funded each year. 

RESPONSE: The Department concurs and will maintain the 
grant amount for Housing and Community Revitalization and 
Public Facilities projects at the present level of $400,000. 
This level is contained in the references incorporated by 
reference in ARM 8.94.3713(1). Grant ceilings will not be 
increased to $500,000 as proposed. 

COMMENT NO. 2: -~his comment concerns the number of grant 
awards permitted per jurisdiction. Currently a local 
government unit may receive two CDBG grants per program year-­
one for Public Facilities and one for Housing and Community 
Revitalization. To allow more communities to receive CDBG 
assistance and encourage them to expeditiously complete their 
current project before applying for another grant, the 
Department had proposed to limit grants to one per grantee 
from these two categories combined. Most commentors felt that 
the current multi-grant arrangement should remain unchanged. 

RESPONSE: In view of the overwhelming opposition to this 
proposal, it has been withdrawn. The present system will 
remain unchanged. Local government units will still be able 
to receive two CDBG grants per program year -- one in the 
Public Facilities category and one in the Housing and 
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Community Revitalization category. 

COMMENT NO. 3: This comment concerns Lhe application 
deadlines. The Department had proposed to advance the 
application deadline for public facilities project grants by 
two weeks and to delay the deadline for housing and community 
revitalization project grants by two weeks. Some commentors 
felt that the Department had given insufficient notice of this 
proposal for potential applicants to accommodate the change 
for the 1997 public facilities competition. 

RESPONSE: Comments from local governments were evenly 
divided on this proposal, and the Department has decided to 
adopt it. Potential applicants were first notified of the 
proposed change in January of 1997 and have had six months to 
adjust their schedules to meet the earlier deadline. Changing 
the application due dates as proposed will give the CDBG staff 
an additional month to monitor projects and provide technical 
assistance to grant recipients during late summer and early 
fall, the busiest part of the construction season. 

COMMENT NO. 4: This comment concerns the public hearing 
requirements. The Department had proposed to modify its 
public hearing requirement to allow an unsuccessful applicant 
to conduct one, rather than two, public hearings before 
reapplying for the same project in the next grant year. Eight 
commentors supported this proposal and only one commentor 
opposed it on the grounds that maximum public involvement 
should be encouraged and that the current two-hearing 
requirement is not burdensome. 

RESPONSE: Although the Department agrees generally that 
the more the public is involved in project development the 
better, the Department believes that in the case of 
reapplications, the additional hearing serves no constructive 
purpose. 

COMMENT NO. 5: This comment concerns the measures to 
encourage t:imely completion of CDBG projects. The Department 
has explained that currently a major concern facing the CDBG 
program nationally and in Montana is that CDBG projects are 
not always completed in a timely fashion. HUD's goal is that 
projects be completed within 12 to 18 months of the awarding 
of the grant. To better meet this expectation the Department 
had proposed several program modifications. These include (1) 
dividing the current "Community Efforts and Readiness" tanking 
criterion into two criteria one of which would focus on local 
efforts to bring additional resources to the projects and the 
other would focus on the applicant's ability to proceed 
promptly if it received funding; (2) providing that if a 
tentative grantee fails to comply with current project start­
up requirements and cannot demonstrate the existence ot 
unusual or extenuating circumstances that would justify an 
extension of time, the tentative award will be withdrawn <.~nd 

the funds reallocated to the next highest ranked applicant 
which is ready to proceed with its CDBG project; and (3) 
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providing that a previous recipient of a CDBG award under 
either the housing and community revitalization or the public 
facilities category would not be eligible to reapply for a 
grant in either category until a certain percentage of the 
earlier project had been completed. 

The first proposal received some criticism on the grounds 
that it would give too much weight to the two resulting 
criteria. There was no particular concern with the second 
proposal, but a number of local government representatives 
objected to the third proposal because they felt that 
applicant communities should be able to compete for scarce 
CDBG funds based on the severity of their needs rather than on 
the number of applications they are allowed to submit. 

RESPONSE: In response to the criticisms noted above the 
Department has decided to continue to apply a single criterion 
entitled "Community Efforts" with a maximum scoring of 100 
points. Factors relating to project readiness will be 
transferred to the current "Implementation and Management" 
ranking criterion. The Department has adopted the proposal 
regarding the reallocation of funds that cannot be used in a 
timely fashion. The Department has withdrawn the proposal to 
link the completion of public facilities projects to 
eligibility to receive housing grants, and vice versa. The 
Department will retain the current arrangement under which a 
recipient of an earlier Housing and Community Revitalization 
grant may compete for a Public Facilities grant although the 
applicant has not completed enough of the first grant project 
to be eligible for a second grant in the Housing and Community 
Revitalization category. Likewise, a recipient of an earlier 
Public Facilities grant will still be eligible to compete for 
a Housing and Community Revitalization grant although the 
applicant has not completed enough of the first Public 
Facilities grant to be eligible for a second grant in this 
category. 

COMMENT NO. 6: This comment concerns allocation of 
funds. Currently one~third of the total amount available for 
CDBG grants is set aside for the economic development 
category. One-third of the balance is allocated to housing 
and community revitalization projects and two-thirds is 
allocated to public facilities projects. As a result of the 
increased numbers of applications received in the housing and 
community revitalization category in 1996, some individuals 
have proposed that the allocations for economic development, 
housing and community revitalization, and public facilities 
categories each receive one-third of the funds. 

The Department requested comments from local governments 
regarding their preference between the current formula and the 
equal distribution between the three categories. 

RESPONSE: Five commentors supported the present 
allocation, while four supported the proposed allocation. In 
view of this narrow division the Department has decided to 
maintain the current allocation for the 1997 CDBG Program. 
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COMMENT NO. 7: This comment concerns the ranking system. 
In order to allow for more precise differentiation between 
each applicant's response to the CDBG ranking criteria, the 
Department had proposed to substitute a five-level scoring 
system for the four~level system that has been in use since 
the inception of the program. Under this new system a level­
five score would be given to the best response, while a zero 
would be assigned to responses that completely failed to meet 
pertinent application requirements. The Department received 
three comments in support of the proposed change and four 
comments in opposition. Most of those opposing the proposal 
felt that the quartile system had worked well and there was 
simply no need for a change. 

RESPONSE: The Department feels that change in the 
scoring system is purely an administrative matter and that an 
additional scoring level will allow the Department to more 
precisely differentiate between applications of widely varying 
quality and thoroughness. 

COMMENT NO. 8: This comment concerns the use of program 
income generated from economic development grants. The 
Department should eliminate its current requirement that 
program income from economic development projects funded 
before 1993 may be expended only if 51 percent of the 
beneficiaries of the expenditure are low and moderate income 
(LMI) persons. This LMI requirement exceeds fedet·al 
requirements. 

RESPONSE: The Department concurs and has repealed this 
requirement because it imposes restrictions on the use of 
program income greater than federal requirements and 
unnecessarily limits flexibility of grantees to use these 
funds. 

LOCAL GOVERNMENT ASSISTANCE DIVISION 

BY: Ulu '1t.t · (] ~ 
"'ANN:-=::::I-::E~M:-.--::B-,:AR-=-::T:=Oc::S:-,--:C::cH:::I:::E::F:--::C::::O::UN=s:::E:::L:--­
DEPAR'IMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, June 23, 1997. 
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BEFORE THE BOARD OF PUBLIC EDUCATION 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of 
Accreditation 

To: All Interested Persons 

NOTICE OF AMENDMENT TO ARM 
10.55.603 CURRICULUM DEVELOPMENT 
AND ASSESSMENT 

1. On May 19, 1997, the Board of Public Education 
published an amended notice of public hearing on the proposed 
amendment concerning ARM 10.55.603 Curriculum Development and 
Assessment on page 871 of the 1997 Montana Administrative 
Register, Issue No. 10. The original proposal notice was 
published on May 5, 1997 on page 756 of the 1997 Montana 
Administrative Register, Issue No. 9. 

2. The Board has amended ARM 10.55.603 as proposed. 

3. No comments were received. 

Certified to the Secretary of State on 6/23/97. 
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BEFORE THE BOARD OF PUBLIC EDUCA'l'ION 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of Assessment 

To: All Interested Persons 

NOTICE OF AMENDMENT 
TO ARM 10.56.101 STUDENT 
ASSESSMENT 

1. on May 19, 1997, the Board of Public Education 
published an amended notice of public hearing on the proposed 
amendment concerning ARM 10.56.101 Student Assessment on page 
870 of the 1997 Montana Administrative Register, Issue No. 10. 
The original proposal notice was published on May 5, 1997 on 
page 754 of the 1997 Montana Administrative Register, Issue No. 
9. 

2. The Board has amended ARM 10.56.101 as proposed. 

3. No comments were recieved. 

LJbJu..Pq QUL~.~~-~·--
wayne !uchanan, Executive Secretary 
Board of Public Education 

Certified to the Secretary of State on 6/23/97. 
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BEFORE THE BOARD OF PUBLIC EDUCATION 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of Teacher 
certification 

NOTICE OF AMENDMENT TO 
ARM 10.57.211 TEST FOR 
CERTIFICATION 

To: All Interested Persons 

1. On May 19, 1997, the Board of Public Education 
published an amended notice of public hearing on the proposed 
amendment concerning ARM 10. 57. 211 Test for Certification on 
page 872 of the 1997 Montana Administrative Register, Issue No. 
10. The original proposal notice was published on May 5, 1997 
on page 757 of the 1997 Montana Administrative Register, Issue 
No. 9. 

2. The Board has amended ARM 10.57.211 as proposed with the 
following changes: 

10.57,211 TEST FOR CERTIFICATION 
(1) through (3) will remain the same as proposed. 
(4) Individuals seeking to reinstate lapsed Montana 

teacher7 m: administrative or sp~eialist certificates are not 
required to complete the basic skills testing requirement. 

(5) Remains unchanged. 

AUTH: Sec. 20-2-121(1), MCA IMP: 20-4-102(1), MCA 

3. Don Freshour of the Office of Public Instruction pointed 
out that specialists have never been required to take the test 
for certification and therefore suggested the removal of the 
words "or specialist". The Board concurs and has made the 
change. 

U) ~-~ Wayne~nan, Execut~ve secretary 
Board of Public Education 

certified to the Secretary of state on 6/23/97. 
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BEFORE THE BOARD OF PUBLIC EDUCATION 
OF THE STATE OF MONTANA 

In the matter of the 
amendment Of Teacher 
Certification 

NOTICE OF AMENDMENT TO ARM 
10.57.215 RENEWAL REQUIREMENTS 

To: All Interested Persons 

1. on May 19, 1997, the Board of Public Education 
published an amended notice of public hearing on the proposed 
amendment concerning ARM 10.57.215 Renewal Requirements on page 
873 of the 1997 Montana Administrative Register, Issue No. 10. 
The original proposal notice was published on May 5, 1997 on 
page 759 of the 1997 Montana Administrative Register, Issue No. 
9. 

2. The Board has amended ARM 10.57.215 as proposed. 

3. No comments were received. 

/i. UJ:C~a«n'X~cretary~-
Board of Public Education 

Certified to the Secretary of state on 6/23/97. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of 17.8.120, regarding variance 
procedures. 

NOTICE OF 
AMENDMENT OF RULE 

(Air Quality) 

To: All Interested Persons 

1. On May 5, 1997, the board published notice of the 
proposed amendments to ARM 17.8.120 in the 1997 Montana 
Administrative Register, Issue No. 9, page 763. 

2. On June 5, 1997 a public hearing was held in Helena 
concerning the proposed amendments. As a result of comments 
received, the board amends ARM 17.8.120 as follows (new material 
is underlined; material to be deleted is interlined) : 

17.8.120 VARIANCE PROCEDURES--INITIAL APPLICATION 
(1) Initial application for exemption ehall be in the ferM 

~reeeribed b) and ebtained frem the departMent may be in the 
form of a letter. and must be submitted to the board with 
copjes sent to the department and the parties. The agplicatjon 
must contain or be accompanied by information and data to show 
.t.ha..t....:. 

lal the emjssions occurring or proposed to occur do not 
constitute a danger to pyblic health or safety: and 

J.bj_ compliance with the rules from which exemption is 
sought w0yld prqduce hardship without egyal or greater benefits 
tq the public. 

(2)-(5) Same as proposed. 

3. Comments are summarized as follows along with the 
responses of the board: 

COMMENT: Subsection (1) of the rule states that a variance 
application shall be in the form "prescribed by and obtained 
from the department•. The language "and obtained from" should 
be deleted, since the department does not have a variance form. 

RESPONSE: Most variance applications have been in letter 
form, which has proven to be adequate. Subsection (1) is 
misleading because it implies that an application form is 
available. Subsection (1) may also be misleading because it 
implies that the department has authority to "prescribe• the 
form of an application. Under the variance statute, this 
authority lies with the board. The board has amended subsection 
(1) to correct these deficiencies. 

COMMENT: Subsection (4) states that the board 
consider• comments submitted by the general public. 
Subsection should be changed to read "may consider•. 

"shall 
This 

RESPONSE: The variance statute requires the board to 
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consider the relative interests of the applicant, other affected 
parties, and the general public. Section 75~2-212 (2), MCA, 
states: 

"No exemption or partial exemption may be granted 
pursuant to this section except after public hearing 
on due notice and until the board has considered the 
relative interests of the applicant, other owners or 
property likely to.be affected by the emissions, and 
the general public." 

The commenter's recommendation is inconsistent with this 
statutory directive. It should be noted that, although the 
statute and rule require the board to consider public comments 
in a variance proceeding, the board has discretion whether to 
incorporate the suggestions it receives from the public. 

COMMENT: Subsection (4) (a) requires that public comments 
be submitted in writing to the board. The public should also be 
required to send copies of their comments to the parties. 

RESPONSE: The board agrees with this comment and has 
modified the rule accordingly. 

COMMENT: Since the public has an opportunity to submit 
written comments, allowing them to participate in the hearing is 
redundant, and the hearing process may become too lengthy or 
distracting. Language that allows public commenters to orally 
present their comments at the hearing should be deleted. 
Likewise, language pertaining to hearing procedures for public 
commenters should also be deleted. 

RESPONSE: Because the variance statute calls for a "public 
hearing" on a variance application, board rules should not 
prohibit public participation in the hearing. The board has 
discretion to structure the public comment portion of a hearing 
as needed to prevent disrupting the resolution of contested case 
issues. 

BOARD OF ENVIRONMENTAL REVIEW 

by 

Reviewed by: 

Jo~F ~r'fl:4le Reviewer 

Certified to the Secretary of State June ~3, 1997. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of 17.8.302, incorporating by 
reference federal regulations and 
other materials related to air 
quality emission standards, and 
17.8.340, regarding standards of 
performance for new stationary 
sources of air pollutants. 

To: All Interested Persons 

NOTICE OF 
AMENDMENT OF RULES 

(Air Quality) 

1. On May 5, 1997, the board published notice of proposed 
amendment of the above-referenced rules at page 760 of the 1997 
Montana Administrative Register, issue number 9. 

2. The board has amended the rules as proposed, with the 
following changes (new material is underlined; material to be 
deleted is interlined) : 

17 8 302 INCORPORATION BY REFERENCE Same as proposed. 

1].8.340 STANDARD OF PERFORMANCE FOR NEW STATIONARY 
SOURCES AND EMISSION GUIDELINES EOR EXISTING SOURCES (1)-(3) 
Same as proposed. 

(4) (a) Designated municipal solid waste landfill 
facilities under 40 CFR Part 60, subpart Cc shall comply with 
the requirements in 40 CFR 60.33c, 60.34c, and 60.35c, that are 
applicable to designated facilities and that must be included in 
a state plan for state plan approval, e><eept that quarterl'7 
surfaee meniterin~ fer methane un~er 60.34e is requile~ onl'7 
~urin~ the seeen~, tfiira, ana fourth quarters of tfie ealen~ar 
yettr. 

(b) Designated facilities under Subpart Cc, that meet the 
conditions in 40 CFR 60.33c(a) (1), regarding operation or design 
capacity, shall submit an initial design capacity report and an 
initial emission rate report, in accordance with 40 CFR 60.757, 
within 90 days of EPA's publication in the Federal Register of 
approval of this rule. If the design capacity report reflects 
that the facility meets the condition in 40 CFR 60.33c(a) (2) and 
the emission rate report reflects that the facility meets the 
condition in 40 CFR 60.33c(a) (3), the facility shall: 

(i)-(ii) Same as proposed. 
(iii) initiate on-site construction or installation of any 

necessary air pollution control devices, and initiate any 
necessary process changes, within ~ ~ months after the date of 
EPA's publication of approval of this rule in the Federal 
Register, or within "'!-a ~ months after the date the condition in 
40 CFR 60.33c(a) (3) is met, whichever occurs later; 

(iv) complete on-site construction or installation of any 
necessary air pollution control devices, and complete any 
necessary process changes, within~~ months after the date of 
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EPA's publication of approval of this rule in the Federal 
Register, or within r+ 21 months after the date the condition in 
40 CFR 60.33c(a) (3) is met, whichever occurs later; and 

(v) Same as proposed. 
(c) Same as proposed. 

3. The board received no comments in opposition to the 
pr?posed amendments. The board deleted the proposed methane 
em1ss1on monitoring exemption in the first quarter {winter) of 
each year. The Environmental Protection Agency {EPA) suggested 
the revision and the only entity currently subject to the 
requirements, the City of Billings, made no objection. With the 
revision, the department has discretion to grant exemptions from 
the methane monitoring requirements due to bad weather or other 
conditions that might preclude a landfill from complying with 
the surface monitoring requirements. 

The board extended the proposed time lines for compliance 
with the rule amendments. The City of Billings requested the 
extensions based on a concern that the proposed time lines would 
have required construction during winter months. EPA approved 
the time line revisions, which extend construction commencement 
time from 18 months to 21 months in ARM 17.8.340(4) (b) {iii) and 
construction completion time from 24 months to 27 months in ARM 
17.8.340{4) (b) {iv). 

BOARD OF ENVIRONMENTAL REVIEW 

By: 
CINDY E~ DUNKIN, Chif'rperson 

Reviewed by: 

Jo n F. North, Rule Reviewer 

Certified to the Secretary of State June 23 1997. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
17.8.316, regarding particulate 
matter emissions from incinerators.) 

TO: All Interested Persons 

NOTICE OF 
AMENDMENT OF RULE 

(Air Quality) 

1. On May 19, 1997, the board published notice of the 
proposed amendment of ARM 17.8.316 at page 874 of the 1997 
Montana Administrative Register, Issue Ko. 10. 

2. The rule was amended as proposed. 

3. On June 11, 1997, hearing officer David Rusoff 
conducted a public hearing on the proposed amendments. At the 
hearing, several persons testified in support of the proposed 
amendments and no one testified in opposition. The board also 
received written comments before and after the hearing. The 
Environmental Protection Agency (EPA) submitted written comments 
suggesting further amendments and further review of the proposed 
amendments. The comments on the proposed amendments are 
summarized below, followed by the board's responses to comments 
that suggested further amendments or that may be characterized 
as being in opposition to the proposed rulemaking: 

Comment 1: Persons testifying in favor of the proposed 
amendments at the hearing included: Don Vidrine, Chief of the 
Department's Air & Waste Management Bureau; Will Selser, Lewis 
& Clark County Public Works Department and Headwaters Recycling 
Cooperative; Peggy Likens, Keep Montana Clean & Beautiful; Joe 
Scheeler, Environmental Manager for Ashgrove Cement Company; 
David Leverett, Gallatin Recyclers and Full Circle Recycling; 
and Brian Heuer, BFI Recycling. Mr. Vidrine testified that the 
emission limits in ARM 17.8.316 can be unnecessarily restrictive 
and have caused certain companies not to pursue incineration. 
Mr. Vidrine testified that the proposed amendments would allow 
the Department to base the opacity and mass particulate matter 
emission limits in an air quality permit for a new or altered 
incinerator upon a technical review of the specific proposal, 
including an analysis of best available control technology and 
a health risk assessment. The other persons testifying in 
support of the proposed amendments commented that the proposed 
amendments would allow companies, such as Ashgrove Cement 
Company and Holnam, Inc., to recycle glass into part of their 
end product, rather than the glass being landfilled due to the 
high cost of transporting the glass out of state for recycling. 

Comment 2: At the hearing, Mr. Leverett also testified that he 
questioned whether an air quality incinerator permit is required 
under the Department's statutes and rules to add recycled glass 
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to the raw materials used in cement production. After the 
hearing, Holnam, Inc., submitted similar written comments, 
stating that it will not accept recycled glass as a raw material 
at this time due to the Department's position that combusting 
the glass would require an air quality incinerator permit. 

Board Response: Whether an air quality preconstruction permit is 
required to add recycled glass to the raw materials used in 
cement production is beyond the scope of the present rul~making 
proceeding. 

Comment 3: Prior to the hearing, the National Park Service and 
Browning-Ferris Industries submitted written comments in support 
of the proposed amendments. In its comments, BFI also asked the 
Board to conduct further rulemaking to require small municipal 
waste incinerators, which are currently exempt from New Source 
Performance Standards and Emission Guidelines, to comply with 
federal emission limits applicable to smaller regulated 
facilities. 

Board Res,~;>onse: Whether the Board should adopt specific emission 
limits for small municipal waste incinerators is beyond the 
scope of the present rulemaking proceeding. 

Comment '1: The Environmental Protection Agency (EPA) commented 
that, because the state does not intend to submit the rules 
implementing § 75-2·215, MCA, as a revision of the state 
Implementation Plan (SIP), the state is removing from the SIP 
requirements for new and altered incinerators in ARM 17.8.316 
and is not incoq:orat:ing t::hem into the SIP equivalent provisions. 
EPA commented that, under Section 110(I) of the federal Clean 
Air Act (CAA) , the state must evaluate whether removal from the 
SIP of provisions for new and altered incinerators in ARM 
17.8.316 will int:erfere with any applicable requirement 
concerning attainment and reasonable further progress, or any 
other applicable requirement of the CAA. EPA commented that, for 
example, the state should evaluate whether removal from the SIP 
of requirements for new and altered incinerators in ARM 17.8.316 
would have any impact in PM-10 nonattainment areas or on PM·lO 
increment consumption. EPA commented that ARM 17.6.316 has been 
part of the SIP since the early 1970's and that, under Section 
193 of the CAA, any control equipment in effect prior to the 
1990 Clean Air Act Amendments in a nonattainment area may not be 
modified unless the modification ensures equivalent or greater 
reductions of the relevant air pollutant. EPA commented that the 
state must evaluate the impact of revising ARM 17.6.316 against 
the Section 193 requirement. EPA commented that it may not be 
able to approve the proposed revisions to ARM 17.6.316 unless an 
analysis of the impacts of the revision is submitted with the 
SIP modification. 

Board Res,~;>onse: The 
17.8.706(5) and ARM 
counterp<H·t and were 

requirements under § 75-2·215, MCA, ARM 
17. B. 316 have no compa<·able federal 

not promulgated to address an issue of 

Munt.:1thl Admini~lrdtivc Re~Jisler 13-7/7/97 



-1195-

attainment of national air quality standards. The requirement to 
install best available control technology (BACT) on new or 
altered emission sources, including incinerators, is contained 
in the SIP, which ensures that facilities will be required to 
install BACT on any new or altered incinerators exempt from ARM 
17.8.316. 

There is no evidence in the record indicating that the 
proposed amendments would affect any control requirement in a 
nonattainment area or otherwise have an adverse effect on 
attainment of any national air quality standard. The department 
has commented that it is confident that it will be able to 
demonstrate in a SIP submittal for the proposed amendments to 
ARM 17.8.316 that the proposed amendments should be approved by 
EPA as a SIP revision. The board believes that any issue of SIP 
approval should be resolved between the department and EPA upon 
submission of the amendments to EPA as a SIP revision. 

Comment 5: EPA noted that the amendments to ARM 17.8. 316 (5) 
specify that emission testing shall be conducted in accordance 
with ARM 17.8.106 and the Montana source Testing Protocol and 
Procedures Manual. EPA commented that ARM 17.8.106 is not clear 
as to whether alternative or equivalent test methods used to 
determine compliance with SIP emission limits will be submitted 
to EPA for review and approval. EPA commented that all 
alternative or equivalent test methods for SIP approved limits 
must be submitted to EPA for review and approval, that, at some 
time in the future, the state should modify ARM 17. 8. 106 to 
clarify the alternative or equivalent test method requirements 
for SIP limits, and, in the meantime, the state should insert a 
sentence at the end of ARM 17. B. 316 ( 5) specifying that any 
alternative or equivalent test method used will be submitted to 
EPA for review and approval. 

Board Response: ARM 17. B. 106 ( 1) (b) provides that all emission 
source testing must be conducted in compliance with the Montana 
Source Testing Protocol and Procedures Manual and that, "[i] f 
the use of an alternative test method requires approval by the 
administrator [of EPA] , that approval must also be obtained." 
ARM 17.8.106(1) (c) provides that, except as otherwise specified 
in the manual, all testing must be performed as specified in the 
applicable sampling methods contained in the Code of Federal 
Regulations (CFR) and in the EPA Quality Assurance Manual. 40 
CFR § 60.B(b) provides that performance tests shall be conducted 
in accordance with the applicable EPA reference method unless 
the administrator of EPA approves an equivalent or alternate 
method. Under existing state rules, and under the proposed 
amendments, any deviation from specified test methods requires 
the facility to receive prior approval from EPA and no further 
rule amendments should be necessary to clarify this. 

Comment 6: EPA commented that it is unclear in the proposed 
amendments to ARM 17.8.316(5), regarding the operating 
conditions necessary for performance tests, whether the phrase 
"representative of normal operation" refers to the types of 
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solid or hazardous wastes that can be burned or to the charging 
level. EPA commented that it interprets "representative 
conditions" to mean 90% or greater of maximum design load, if 
r.here is no operating record of "representative conditions," 
such as for a new facility, or at another load supported by data 
demonstrating what representative conditions are, and will 
likely continue to be. EPA commented that, with respect to the 
material burned in an incinerator, "representative of normal 
operation" should mean the material normally burned in the 
incinerator. EPA commented that, in establishing the appropriate 
load for performance tests, the state should consider the 
facility's emission limits and whether the facility exceeds that 
limit under normal operating conditions. EPA commented that the 
proposed amendments should be revised to clarify what is meant 
by "representative of normal operation," i.e., load vs feed, and 
to ensure that the rule does not limit the conditions under 
which the state or EPA can require facilities to demonstrate 
compliance. 

Board Response: The phrase "representative of normal operation" 
is intended to refer to the types of solid or hazardous wastes 
that will be burned in the incinerator. The proposed amendments 
also include the requirement that all emission source tests must 
be conducted in accordance with the Montana Source Testing 
Protocol and Procedures Manual. The manual specifies that 
process rates during testing must be representative of maximum 
operating capacity or maximum permitted capacity, unless 
otherwise agreed upon by the department and the facility. The 
board does not believe these requirements are unclear or less 
stringent than the existing testing requirements and the board 
does not believe the proposed language limits the conditions 
under which the department or EPA can require facilities to 
demonstrate compliance. 

Comment 7: EPA noted that the board indicated in the notice of 
proposed rulemaking that the BACT and negligible risk 
evaluations of a permit application for a new or altered 
incinerator reviewed under§ 75-2-215, MCA, and ARM 17.8.706(5) 
may require emission limits that are more or less stringent than 
the limits required under the present language in ARM 17.8.316. 
EPA commented that it questions how BACT for a new or altered 
incinerator could be less stringent than the limits met by 
existing sources. EPA commented that, because BACT is based on 
the most current pollution control technology, BACT for new or 
altered sources should not be less stringent than controls on 
existing sources. 

Board Response: By definition of the term "BACT", under ARM 
17.8.701(5), every BACT evaluation for an air quality 
incinerator permit application involves a case-by-case 
determination of the maximum reduction of each regulated 
pollutanL achievable by the emission source, considering energy, 
environmental, and economic impacts and other costs. A BACT 
evaluation involves review of emission limits met by other 
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emission sources within the same source category. Section 75-2-
215, MCA, enacted in 1993, expanded the definition of 
"incinerator" to apply to combustion devices previously not 
defined as incinerators, including kilns, boilers, furnaces and 
heaters. A BACT evaluation for one or more of those new or 
altered emission sources, such as a cement kiln, may result in 
emission limits that are different, i.e., more or less 
stringent, than those met by different types of existing 
incinerators, such as grocery store incinerators. This is 
consistent with BACT requirements. 

Comment 8: EPA commented that the state should revise the 
proposed amendments if an existing source, operating without an 
air quality permit, could apply for a permit and obtain a less 
stringent emission limit through the negligible risk/BACT 
requirements in ARM 17.8.706. 

Board Response: Under the proposed amendments, the only emission 
sources exempted from the emission limits in ARM 17.8.316 would 
be emission sources covered by an air quality preconstruction 
permit issued under § 75-2-215, MCA, and the implementing rule, 
ARM 17.8.706(5). By their terms, § 75-2-215, MCA, and ARM 
17.8.706 apply only to new or altered incinerators. Section 75-
2-215(2), MCA, provides that an existing emission source is 
subject to the incinerator permit requirements only if it 
incinerates or uses as fuel, or would incinerate or use as fuel, 
solid or hazardous waste that changes the nature, character, or 
composition of the incinerator's emissions from the design or 
permitted operation of the incinerator. If an existing 
incinerator, which is not covered by an air quality permit, is, 
or becomes, subject to an air quality permit under the terms of 
§ 75-2-215(2), MCA, and the facility applies for a permit, under 
§ 75-2-215 (3) (d), MCA, the department may not issue a permit 
unless it determines that the emission source constitutes no 
more than a negligible risk to public health, safety and welfare 
and to the environment and ARM 17.8.706 requires the facility to 
apply BACT. Most existing incinerators would not be subject to 
an air quality preconstruction permit under § 75-2-215, MCA; any 
that become subject to the statute will be subject to source­
specific negligible risk and BACT standards. Application of the 
gener-ic emission limits in ARM 17.8. 316 should be unnecessary 
when an emission source is subject to source-specific limits 
that have been determined to be in conformance with best 
available control technology and to be protective of public 
health, safety and welfare and the environment. 

Comment 9: EPA commented that, if a new or revised National 
Ambient Air Quality Standard (NAAQS) is promulgated for 
particulate matter, and EPA finalizes its proposed Interim 
Implementation Policy governing particulate matter air pollution 
control, EPA may not be able to approve the proposed amendments 
until the state demonstrates that the existing language in ARM 
17.8. 316 is not needed for the state to attain the new or 
revised standard. 
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Board Response: There is nothing in the record that indicates 
that the proposed amendments would have an effect on attainment 
of a revised NAAQS for particulate matter. If EPA revises the 
NAAQS for particulate matter, any issue of SIP approval should 
be resolved between the department and EPA, and any necessary 
rule amendments brought before the board. 

BOARD OF ENVIRONMENTAL REVIEW 

Reviewed by: 

JO~F~ol-?~ule Reviewer 

Certified to the Secretary of State June 23. 1997 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
ARM 17.30.636 regarding operation ) 
of dams to avoid harm to beneficial) 
uses of water. ) 

To:, All Interested Perljons 

NOTICE OF 
EMERGENCY AMENDMENT 

(Water Quality) 

1. On June 20, 1997, the Board adopted an emergency 
amendment to ARM 17.30.636, which requires that the operator of 
a dam that causes conditions harmful to prescribed beneficial 
uses of state water must demonstrate to the satisfaction of the 
Department of Environmental Quality that continued operations 
will be done in the best practicable manner to minimize harmful 
effects. Prior to this amendment the rule applied only to dams 
that were in operation prior to July, 1971. The amendment 
expands the scope of the rule to apply to dams that began 
operation after June of 1971 as well. The Board has found 
that an imminent peril to the public welfare and the 
environment requires adoption of an emergency rule because of 
the Army Corps' Libby Dam plan of operations for 1997. 
That dam began operation after July of 1971. Under the 1997 
plan of operation, the Corps would release abnormally . high 
flows during June, July, and August. This plan does not 
replicate the natural flow pattern of gradually decreasing 
flows through the summer. 

The abnormal flow pattern would likely have three adverse 
impacts on the fishery and associated recreation, both of which 
are prescribed beneficial uses of the Kootenai River and 
Koocanusa Reservoir. First, the high flows may adversely 
affect white sturgeon, an Endangered Species Act listed fish. 
The summer and fall rearing of the year's hatch is a key point 
in the life history of the species. The abnormally high flows 
will eliminate critical rearing habitats and alter the historic 
thermal regime. Second, the reach of the Kootenai River from 
Kootenai Falls to the dam is both a bull trout core area and 
the reach that would be most affected by operation of the dam. 
Abnormally high flows have the potential to affect movements of 
bull trout, which is currently being considered for listing 
under the Endangered Species Act, to spawning grounds and 
thereby adversely affect spawning success. And third, drawdown 
of Koocanusa Reservoir would reduce the food supply for 
juvenile bull trout by dewatering aquatic insect larvae in the 
reservoir's littoral zone and by reducing insect deposition. 
The proposed operation for this year includes discharges from 
the dam that will cause violations of the state water quality 
standard for total dissolved gas pressure and will thus cause 
harm to the fish downstream of the dam. The Koocanusa bull 
trout population is one of the strongest remaining populations 
in the Northwest. 

Because these impacts would occur before a permanent rule 
could be adopted and implemented, the Board has adopted the 
emergency rule. 
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2. The emergency rule amendments are effective June 23, 
1997. 

3 . The text of the emergency rule amendment is as 
follows (new material is underlined; material to be deleted is 
interlined) : 

17.3Q.63§ GENERAL OPERATioN STANDARDS (ll OWners and 
operators of water impoundments epe~a~ift! p~ie~ ~e i~ly 1911 
that cause conditions harmful to prescribed beneficial uses of 
state water shall demonstrate to the satisfaction of the 
department that continued operations will be done in the best 
practicable manner to minimize harmful effects. New water 
impoundments must be designed to provide temperature variations 
in discharging ~orater that maintain or enhance the existing 
propagating fishery and associated aquatic life. As a guide, 
the following temperature · varil'tions are recommended: 
continuously less than 40"F during the months of January and 
February, and continuously greater ~han 44"F during the months 
of June through September. 
AUTH: 75-5-301, MCA; IMP: 75-5-301, MCA. 

4. The rationale for the emergency rule is as set forth 
in paragraph·1. 

5. A standard rulemaking procedure will be undertaken 
prior to the expiration of this emergency rule, 

6. Interested persons are encouraged to submit their 
comments during the upcoming standard rulemaking process. lf 
interested persons wish to be personally notified of that 
rulemaking process, they should submit their names and 
addresses to the Board of Environmental Review, Department of 
Environmental Quality, PO Box 200901, Helena, MT 59620-0901. 

BOARD OF ENVIRONMENTAL REVIEW 

by 

Reviewed by 

c?~ ~4a:nl:'=-ciNOYi?'1Y KIN, Chairperson 

Jo¥F .+ar1i?4ute Reviewer 

Certified to the Secretary of State June 23 1997 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment 
Of 16.30.102, 16.30.105, 

NOTICE OF AMENDMENT 

16.30.106, 16.30.215 and 
16.30.218 pertaining to 
emergency medical services 
licensure requirements and 
procedures 

TO: All Interested Persons 

1. On Kay 5, 1997, the Department of Public Health and 
Human Services published notice of the proposed amendment of 
16.30.102, 16.30.105, 16.30.106, 16.30.215 and 16.30.218 
pertaining to emergency medical services licensure requirements 
and procedures at page 801 of the 1997 Montana Administrative 
Register, issue number 9. 

2. The Department has amended the following rule as 
proposed with the following changes from the original proposal. 
Matter to be added is underlined. Matter to be deleted is 
interlined. 

16.30 102 DEFINITIONS (1) through (12) remain the same. 
(13) "Emergency medical technician-defibrillation (EKT-

defibrillation) equivalent" means: 
(a) remains the same. 
(b) after January 1, 1993, one of the following: 
(i) EMT-basic who has successfully completed either an 

EKT-basic transition course approved by the department or an 
EKT-basic course following the United States department of 
transportation's 1994 national standard curriculum. whjch is 
adopted by reference as noted in (42) below; 

(ii) through (vi) remain the same. 
(14) through (41) remain the same. 
( 4 2) The department hereby adopts and incm::porates by 

reference the u.s. department of transportation's Emergency 
Medical Technician: Basic National Standard Curriculum (19941, 
developed pursuant to contract number PTNH22-90-C-05189, whicb 
contains a national standard training program for EMT-basics, 
A copy of the curriculum may be obtained from the department's 
Em@rgency Medical services And Injury Prevention Section Healtb 
Policy seryjces pivision, P,O, Box 202951 Helena, KT 59620-
2951 lpbone: (4061444-3895), 

AUTH: Sec. 50-6-32~, KCA 
IMP: Sec. 50-6-323, MCA 

3. The Department has thoroughly considered all 
commentary received. The comments received and the department's 
response to each follow: 
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COMMENT #1: The reviewer for the Administrative Code Committee 
requested that the curriculum referred to in ARM 16. 30.102 's 
revised definition of "EMT-defibrillation-equivalent" be adopted 
and incorporated by reference. 

RESPONSE: The department agreed and expressly adopted the 
curriculum by reference. 

COMMENT #2: American Medical Response (AMR) suggested that EMS 
services operating at the EMT-Intermediate and EMT-Advanced 
levels should not be required to purchase a dual channel 
recording defibrillator which would be necessary if an EMT-Basic 
or EMT-I were to perform defibrillation because those levels of 
service, having both on-line and off-line medical control, do 
not need such a defibrillator. AMR, which uses paramedics and 
other levels of EMTs, uses a monitor/defibrillator that does not 
have dual-channel recording, and it and other services like it 
cannot afford to buy a second defibrillation system that would 
allow lower-level EMTs to perform defibrillation as well. 
Therefore, it requested that any EMS service with on-line and 
off-line medical control be allowed to use any appropriate 
monitor/defibrillator that has an event recorder. 

RESPONSE: While the department recognizes the financial 
difficulty raised by American Medical Response, the difficulty 
is ultimately a result of the scope-of-practice requirements for 
EMTS set by the Board of Medical Examiners, not by DPHHS' rules. 

An advanced life support service may indeed use the 
defibrillator suggested by AMR, but an EMT-D equivalent or an 
EMT-Intermediate employed by AMR may not use that defibrillator 
without violating their allowed scope of practice. In the same 
vein, an EMT-Intermediate service may not be licensed to use the 
suggested defibrillator because its use by the personnel trained 
at this level would exceed their allowed scope of practice. 
Therefore, the department cannot comply with AMR's request. 

4. Rules 16.30.105, 16.30.106, 16.30.215 and 16.30.218 are 
amended as proposed. 

Rule Rev1ewer Health and 
Human Services 

certified to the secretary of State June 23, 1997. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of 
of ARM 16.32.922 
inspection fees 
care facilities 

the amendment 
pertaining to 
for personal 

NOTICE OF AMENDMENT 
OF A RULE 

TO: All Interested Persons 

1. On May 19, 1997, the Department of Public Health and 
Human Services published notice of the proposed amendment of ARM 
16.32.922 pertaining to inspection fees for personal care 
facilities at page 877 of the 1997 Montana Administrative 
Register, issue number 10. 

2. The Department has amended rule 16.32.922 as proposed. 

3. The Department has thoroughly considered all 
commentary received. The comments received and the department's 
response to each follow: 

COMMENT #1: The department received one comment requesting the 
total fee amount that would be eliminated by the proposed rule 
amendment and further requesting the total number of personal 
care facilities that would be affected by the proposed rule 
amendment. 

RESPONSE: Inspection fees invoiced by the licensure bureau for 
personal care facility inspections were $37,050 for state fiscal 
year 1996 and $46,635 for state fiscal year 1997. These fees 
are designated for deposit into the state general fund. 

COMMENT #2: The department received two comments supporting the 
amendment of rule 16.32.922, as proposed. 

RESPONSE: The department thanks the commentors for their· 
interest in and support of the proposed rule amendment. 

I 

lihu ~~~ 
Rule Reviewer 

Certified to the Secretary of State June 23, 1997. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment 
of rules 46.6.903 and 46.6.1601 
through 46.6.1604 pertaining to 
the independent living program 

NOTICE OF AMENDMENT 
OF RULES 

TO: All Interested Persons 

1. On May 5, 1997, the Department of Public Health and 
Human Services published notice of the proposed amendment of 
rules 46.6.903 and 46.6.1601 through 46.6.1604 pertaining to the 
independent living program at page 765 of the 1997 Montana 
Administrative Register, issue number 9. 

2. The Department has amended rules 46.6.903 and 
46.6.1601 through 46.6.1604 as proposed. 

3. The Department has thoroughly considered all 
commentary received. The comments received and the department's 
response to each follow: 

~omme~: A commentor inquired as to the oversight mechanism 
for monitoring the standards that are set out by ARM 46.5.903? 
Is this the role of the State Independent Living Council (SILC)? 
Is it implied that the success of an independent living program 
is measured against the independent living 3 year plan? What is 
the baseline of measurement? 

Response: The proposed amendments to ARM 46.6.903, relating to 
standards for providers, are necessary to provide appropriate 
accreditation for independent living programs and to provide for 
necessary incorporations by reference of the applicable 
accrediting standards relied upon by the Department in the 
certification process. Since there are no independent living 
accrediting agencies and the standards and assurances as set 
forth in the federal law are the requirements, it seems most 
appropriate for the Department to adopt these standards as the 
certification. The set of standards and assurances with the 
accompanying 704 report proposed for adoption is established in 
federal law to specifically govern the operations and 
performance of federally funded independent living centers. 

The oversight mechanism for monitoring the standards that are 
set out by this section of rule is the yearly submission of the 
federally required 704 report which gives assurances that the 
independent living program is meeting the federally required 
standards and assurances as set forth by the federal law. The 
purpose of the 704 report is to serve as a performance measuring 
instrument for independent living programs, both quantitatively 
and qualitatively; determine center compliance with the 
standards, assurances, and indicators of compliance with the 
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standards in the federal statutes and regulations; collect 
required data; and serve as the basis for on-site reviews of 
program grantees. The 704 report is submitted to the federal 
Rehabilitative Services Administration, the designated state 
unit and the SILC. These three entities conduct reviews to 
verify that the information contained in the 704 report meets 
the federal standards and assurances. The success of an 
independent living program is measured against their individual 
program's three year plan which must be consistent with the 
three-year state plan for independent living. There are no 
federally established benchmarks regarding a baseline of 
measurement other then the program assuring that they are 
providing services and conducting activities that are consistent 
with the state plan for independent living and the individual 
independent living program's three year plan. 

Comment j2: A commentor asked how can a consumer or 
representative know what services can be provided through an 
independent living program under federal law? How can a 
consumer or representative know what an independent 1 i ving 
program is required to provide under state law as adopted from 
federal law? What process is used by the State to determine 
what services should be provided under the 3 - year plan? At 
what level is consumer input sought? 

Response: In order for an independent living program to receive 
federal funds, they are required by federal law to meet the 
standards and assurances. A consumer or representative could 
know the services provided through an independent living program 
under federal law in a number of ways. For example, they could 
contact the SILC, the designated state unit, read the state 
independent living plan, or contact a center for independent 
1 i ving. The required services an independent living program 
must provide, if receiving funds from the federal program, 
include the four core independent living services: information 
and referral, independent living skills training, peer 
relationships, and individual and systems advocacy. Any other 
services may be provided and are not limited to those listed in 
the federal law. The designated state unit and SILC jointly 
determine the services to be provided under the 3 - year state 
independent living plan. The determination of services is 
gathered through public hearing, local focus forums, consumer 
satisfaction surveys, and community needs assessments. Consumer 
input is sought at every level of the entire process as consumer 
control is the crux of the independent living movement. 

Comment #3: A commentor asked what is the appropriate appeal 
mechanism for a consumer to use if the service is listed in the 
independent living state plan, but the regional independent 
living program does not offer the se<·vice? Are there set 
grievance procedures that are cons1stent between independent. 
living programs guided by tche standards? Or are the individual 
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grievance processes established by each independent living 
program? What is the mechanism that consumers will be informed 
of their rights to appeal? Does the representation provided 
through the Montana Advocacy Program through the federal Client 
Assistance Program (CAP) apply to independent living program 
services? What is the protocol to be followed? 

ResPonse: As previously mentioned, centers for independent 
living are only required to provide the four core services and 
they may provide others listed in the state independent living 
plan. Centers do not provide direct assistance, meaning 
financial assistance for the purchasing of equipment, housing, 
transportation, etc. However, they may provide assistance in 
acquiring these or any other service through one of the services 
listed in the state independent living plan. 

A statewide grievance procedure has been adopted through each of 
the Montana centers for independent living and is reviewed with 
the consumer upon the development of an individual independent 
living plan. A consumer of independent living services can 
contact CAP concerning any issue relating to the receipt or 
nonreceipt of independent living services. 

Comment #4: A commentor asked generally what independent living 
services are provided where? 

Response: Each regional independent living program can establish 
a program of services that in addition to the four required core 
services reflects the needs of the region that the independent 
living program is serving and are within the parameters of the 
state independent living plan. 

Comment !IS: A commentor from the Montana Advocacy Program 
requested that the Department justify with legal authority the 
inclusion of legal assistance to the list of services in ARM 
46.6.1602(3) (k). 

Response: The identified legal authority for the inclusion of 
legal assistance as a service is 29 U.S.C. 796-796f-5 and 34 CFR 
Parts 364, 365, 366, and 367. 

For the purposes of independent living programs and as the 
federal government intended, advocacy and legal assistance are 
defined as follows: "advocacy and legal assistance and/or 
representation in obtaining access to those benefits, services 
and programs to which an individual with significant 
disabilities may be entitled." While the federal authorities 
clearly provide for the inclusion of legal assistance as an 
independent living service, independent living centers are not 
mandated to provide that service or any other service which is 
not one of the required core services. 
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Advocacy generally means pleading an individual's cause or 
speaking or writing in support of an individual. To the extent 
permitted by state law or the rules of the agency before which 
an individual is appearing, a non-lawyer may engage in advocacy 
on behalf of another individual. Legally authorized advocate or 
representative means an individual who is authorized under state 
law to act or advocate on behalf of another individual. Under 
certain circumstances, state law permits only an attorney, legal 
guardian, or individual with a power of attorney to act or 
advocate on behalf of another individual. In other 
circumstances, state law may permit other individuals to act or 
advocate on behalf of another individual. 

Independent living centers are not precluded from hiring and 
employing legal advocates or attorneys. However, in the spirit 
of consumer control and the independent 1 i ving philosophy, 
consumers are taught through the independent living program to 
use existing resources such as protection and advocacy services 
and legal aid types of services. The emphasis is on 
coordinating with these existing resources, otherwise there 
might be a duplication of services provided with public funds. 

Rule Reviewer 
&4< d::-ilr: 

Director, Public Heafi:h and 
Human Services 

Certified to the Secretary of State June 23, 1997. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 46.12.204 
and 46.17.121 pertaining to 
copayments and qualified 
medicare beneficiaries 

NOTICE OF AMENDMENT 
OF RULES 

TO: All Interested Persons 

1. On May 5, 1997, the Department of Public Health and 
Human Services published notice of the proposed amendment of 
rules 46.12. 204 and 46.17.121 pertaining to copayments and 
qualified medicare beneficiaries at page 820 of the 1997 Montana 
Administrative Register, issue number 9. 

2. The Department has amended rules 46.12.204 and 
46.17.121 as proposed. 

3. The Department has thoroughly considered all 
commentary received. The comments received and the department's 
response to each follow: 

COMMENT #1 : Although raising copaymenta will provide for coat 
savings, "hitting a medicaid recipient in the wallet" is not an 
appropriate means of cost savings. While the copayments on 
various services are being raised, the ability to obtain some 
services is being increased, so recipients will be required to 
make more copayments. Thus, the recipient has to pay twice 
while the state and the provider receive more money. While the 
state cannot provide everything to everyone, cost savings at the 
expense of recipients' finances or health should be avoided. 

RESPONSE: The proposed copayment increases are being adopted at 
the direction of the 1997 legislature. The legislature 
decreased medicaid funding based upon cost savings expected to 
be achieved from the proposed copayment increases. In any 
event, the proposed copayment increases are very small and the 
department does not expect that the proposed copayments will 
significantly impact the finances or health of recipients. The 
small increase in copayments is preferable to eliminating 
services. Medicaid providers are not allowed to deny a Medicaid 
recipient medical care based on an inability to pay the 
copayment. 

Rule Reviewer 

Certified to the Secretary of State June 23, 1997. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 46.12.503, 
46.12.505, 46.12.507 and 
46.12.508 pertaining to 
medicaid coverage and­
reimbursement of hospital 
services 

NOTICE OF AMENDMENT 
OF RULES 

TO: All Interested Persons 

1. On May 19, 1997, the Department of Public Health and 
Human Services published notice of the proposed amendment of 
4 6. 12.503, 46 .12. 505, 46 .12. 507 and 46 .12. 508 pertaining to 
medicaid coverage and reimbursement of hospital services at page 
883 of the 1997 Montana Administrative Register, issue number 
10. 

2. The Department has amended rules 46.12.503, 46.12.505, 
46.12.507 and 46.12.508 as proposed. 

3. No comments or testimony were received. 

Rule Reviewer 

Certified to the secretary of State June 23, 1997. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 
46.12.4801, 46.12.4804, 
46.12.4805, 46.12.4806, 
46.12.4810, 46.12.4813, 
46.12.4814, 46.12.4815, 
46.12.4816, 46.12.4817, 
46.12.4826 and 46.12.4827 
pertaining to health 
maintenance organizations 

TO: All Interested Persons 

NOTICE OF AMENDMENT 

1. On May 5, 1997, the Department of Public Health and 
Human services published notice of the proposed amendment of 
rules 46.12.4801, 46.12.4804, 46.12.4805, 46.12.4806, 
46.12.4810, 46.12.4813, 46.12.4814, 46.12.4815, 46.12.4816, 
46.12.4817, 46.12.4826 and 46.12.4827 pertaining to health 
maintenance organizations at page 811 of the 1997 Montana 
Administrative Register, issue number 9. 

2. The Department has amended rules 46.12.4804, 
46.12.4805, 46.12.4806, 46.12.4810, 46.12.4813, 46.12.4814, 
46.12.4816, 46.12.4817, 46.12.4826 and 46.12.4827 as proposed. 

3. The Department has amended the following rules as 
proposed with the following changes from the original proposal. 
Matter to be added is underlined. Matter to be deleted is 
interlined. 

46.12.4801 HEALTH MAINTENANCE ORGANIZATIONS: DEFINITIONS 
(1) through (17) remain as proposed. 
(18) "Primary care provider" means a physician including 

obstetricians and gynecologists, a certified nurse practitioner, 
a certified nurse midwife, a physicians assistant, a federally 
qualified health center or rural health clinic with a contract 
to serve an HMO' s enrollees that has been designated by an 
enrollee as the provider through whom the enrollee obtains 
health care benefits provided by the HMO. A primary care 
provider attends to an enrollee's routine medical care, 
supervises and coordinates all of the enrollee's health care, 
determines the need for and initiates all referrals, determines 
the provider of medical services and determines the medical 
necessity of the medical services to be performed. Obstetrician 
or gynecologist means a physician who is board eligible or board 
certified by the American Board of Obstetrics and Gynecolog~ 

(19) through (25) remain as proposed. 

AUTH: Sec. 53-2-201 and 53 .. 6-113, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-113 and 53-6-116, MCA 
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46.12.4815 HEALTH MAINTENANCE ORGANIZATIONS: PARTICI)?ATING 
PROVIDERS (1) through (8) remain as porposed. 

( 9) An HMO must permit obstetricians/gynecologists to 
become primary care providers. An obstetrician or gynecologist 
seeking designation as a primary care provider must meet the 
same criteria with regard to credentials and other select ion 
criteria for a participating primary care physician and oth~r 
providers who are participating as primary care providers. 

(10) remains as proposed. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-113 and 53-6-116, MCA 

4. The Department has thoroughly considered all 
commentary received. The comments received and the department's 
response to each follow: 

Comment #1: A commentor stated that there is no problem 
including obstetricians and gynecologists as primary care 
providers as provided in ARM 46.12.4801 but suggested adding the 
following new language at the end of the definition of "primary 
care provider": "Obstetrician or gynecologist means a physician 
who is board eligible or board certified by the American Board 
of Obstetrics and Gynecology." The language was taken directly 
from SB 144 passed during the last legislature. 

Response: The Department has added the proposed language. 

Comment #2: A commentor stated agreement with the proposed 
requirement in ARM 46.12.4801 allowing ob-gyns to become primary 
care providers. 

Response: The Department appreciates knowing of the support for 
this amendment. 

Comment #3: one commentor suggested that the definition of 
primary care provider in ARM 46.12.4801 be changed to reflect 
language concerning primary care physicians in SB 144. To 
accomplish this, the language relating to primary care provider 
would be struck and the following language inserted: "A primary 
care provider is one who has the responsibility for providing 
initial and primary care to patients, for maintaining the 
continuity of patient care, and for initiating referrals for 
specialist care." 

Response: 
definition 
comment or, 
Department 
definition 

Comment 1!4: 

While it may be desirable to conform the rule 
with the particular statutory definition noted by the 
the conformance is not legally necessary and the 

at this time wants to maintain the current operative 
that is used in this program. 

One commentor noted that language contained on page 
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813 of the Montana Administrative Register - ARM 46.12. 8410 
includes language that lists as covered services targeted case 
management services "for children at risk of abuse as defined at 
ARM 46.12.1959; and for children with special health care needs 
as defined at ARM 46.12.1969." This language seems inconsistent 
with the last paragraph on page 817. The draft contract 
document from the Department has removed these benefits as part 
of the HMO responsibility. 

Response: The two new targeted case management programs appear 
in (2} of the rule which is a listing of services that an HMO 
need not provide unless the delivery of those services are 
specified in the contract with the Department. 

Comment #5: A commentor asked whether bills incurred during the 
required wait period for SSI recipients, found in ARM 
46.12.4804, preceding enrollment may be retroactively billed to 
the HMO. Recipients may be financially devastated by this 
provision. 

Response: Delaying the date upon which SSI recipients can begin 
to enroll in HMOs does not affect their Medicaid coverage. Not 
everyone on Medicaid can enroll in an HMO. Current 1 y the 
categories of people who cannot enroll in an HMO include people 
who have Medicare (in addition to Medicaid); people who are 
institutionalized; people in nursing homes; SSI recipients 
(versus people on FAIM} ; and people who have to "spend down" to 
become eligible for Medicaid in a given month (also know as 
"medically needy"}. These groups are all still covered by 
Medicaid. 

HMO is not just new to Medicaid; it is new to Montana. The 
Department made a deliberate decision to go slowly with the 
Medicaid HMO program. As a part of the decision, it made sense 
to start just with the population of persons who are within the 
FAIM welfare program. FAIM recipients consist of families with 
children, a population similar to the commercial population 
served by HMOs. SSI recipients tend to have more intensive 
medical needs, and so the Department set the date of January 1, 
1997 to let those recipients join an HMO. 

Because enrollment in the HMO program has grown more slowly than 
anticipated, the HMOs requested an additional delay in the SSI 
start date. This amendment is a response to that request; it 
delays the date from January to October of 1997. During this 
time SSI recipients who have Medicaid continue to get a Medicaid 
card and get their services paid by Medicaid. There is no 
financial impact on them. 

COMMENT #6: A commentor asked that reimbursement be adjusted to 
cover the additional services of rubella and Hepatitis 8 that 
are to be provided under ARM 46.12.4810(3} by the contracting 
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HMOs. While the serum is covered by the Vaccine for Children, 
providers must be paid for the administration which is the 
HMO's responsibility. 

Response: These services are already included in the HMO 
capitation rate as Medicaid already pays family planning clinics 
and other family planning providers for the cost of 
administering rubella and Hepatitis B vaccines. 

Comment #7: A commentor, while agreeing with the language in 
ARM 46.12.4813(13), providing for the extension of the notice 
period to terminate a contract without cause based on the 
necessity for time needed for transition, expressed concern for 
the language allowing for termination without cause. 

Response: 
the rule 
increases 
60 to 120 

Termination without cause is currently allowed for by 
and contractual provision. The rule amendment 
the notice period for termination without cause from 
days. 

Comment #8: A commentor requested that the new language in ARM 
46.12.4815(2) (a) be struck and that the following language be 
added: "An obstetrician or gynecologist wishing to accept 
designation as a primary care provider must meet the same 
criteria with regard to credentials and other selection criteria 
for a participating primary care physician and other providers 
who are participating as primary care provider." 

Response: The Department assumes the comment or proposes to 
change the new (9), not (2) (a). The Department believes the 
Department's proposed language in (9) is necessary to ensure an 
HMO cannot exclude ob-gyns from becoming primary care providers 
solely on the basis of subspeciality. However, the Department 
has added the commentor•s proposed language to clarify that ob­
gyns must meet the same criteria as other primary care 
providers. 

Comment !19: One commentor objected to the proposed change 
prohibiting HMOs from using gag clauses because this prohibition 
would allow HMOs or providers within an HMO to exchange 
information with other entities which should be kept 
confidential in favor of the patient. 

Response: In managed care the term gag clause refers to putting 
a "gag" on participating providers from telling patients about 
certain -- often expensive -- treatment options. This gag is 
often put into the HMO's contract with the provider, hence the 
term \\clause." 

Federal and state legislation prohibiting gag clauses have been 
recently enacted to prevent HMOs from prohibiting a provider 
from telling a patient all the treatment options fa<· a given 
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condition, whether or not the treatment options are expensive or 
even covered by the HMO. The purpose is to ensure a physician 
can freely communicate with the patient. 

Gag clauses are not related to confidentiality. The requirement 
to keep medical information confidential still applies to 
Medicaid recipients who choose to enroll in an HMO. 

Comment #10: A commentor objected that under ARM 46.12.4816 an 
HMO must reimburse medically necessary family planning services 
provided by a non-participating family planning provider at 100\ 
of the current Medicaid payment rate even though the HMO is paid 
at 95%, Family planning providers certainly have no incentive 
to become participating providers with an HMO. If utilization 
is very high, it will mean adjusting payments to contracted 
providers in order to balance the dollars from the Department. 
HCFA has stated that their position is firm on this issue. This 
creates many political and economic issues that could very well 
cause some HMOs to reconsider contracting to provide services. 

Response: The Department appreciates HMOs' frustrations with 
the multiplicity of requirements that it must meet as an HMO 
provider for the medicaid program. The reduction of the 
capitation rate by 5% is made on the assumption that HMO are 
more efficient in the delivery of health care. While the HMO 
may achieve these savings by reducing reimbursement to its 
participating providers, HMOs can also do so by managing the 
utilization of services. 

If the out of network utilization of family planning providers 
increases to the point where it is problematic for HMOs, the 
Department would be willing to discuss ways to mitigate the 
impact of the HCFA requirement to pay the Medicaid rate. 

Comment #11: A commentor, noting that ARM 46.12.4817(7) states, 
"The department reimburses an HMO for sot of regular Medicaid 
reimbursement for cost above the reinsurance threshold chosen by 
the HMO if an HMO chooses to purchase reinsurance from the 
department;" asked that this protection be extended to an HMO 
that opts to purchase SSI reinsurance from an outside reinsurer, 
rather than from the Department. 

Response: The Department does not have the jurisdiction to 
require a private reinsurer to offer certain types of coverage, 
including the reinsurance threshold fee schedule used as a basis 
for calculating whether the threshold is met and the cost­
sharing ratios once the threshold is exceeded. 

Uuw (Jt,_ifi ~~ Rule Rev~i~e~w~e~r~~~------ Director, Publ~Health and 
Human Services 

Certified to the Secretary of State June 23, 1997. 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of Amendment 
of a Rule Pertaining to 
Pipeline Safety Incident 
Reporting Requirements. 

TO: All Interested Persons 

NOTICE OF AMENDMENT 
TO ARM 38.5.2204 

1. On May 5, 1997 the Department of Public Service 
Regulation published notice of a proposed amendment of a rule 
pertaining to pipeline safety reporting at pages 827 and 828, 
issue number 9 of the 1997 Montana Administrative Register. 

2. The Department has amended 38.5.2204 as proposed. 

3. No comments on the proposed amendment were received. 

~¥ 
CERTIFIED TO THE SECRETARY OF STATE JUNE 23, 1997. 

~. ~ AA~\.b..~ 
Reviewed Byobin A. MCgtl 
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NOTICE Of FQNCTIONS OF APMINISTRbTIYE CODE COMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue Oversight Committee. 

The Administrative Code Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana (ARM) is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register !MbRl is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of the Administrative Rules of Montana !ARM) : 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through March 
31, 1997. This table includes those rules adopted during the 
period April 1, 1997 through June 30, 1997 and any proposed rule 
act ion that was pending during the past 6 -month period. (A 
notice of adoption must be published within 6 months of the 
published notice of the proposed rule.) This table does not, 
however, include the contents of this issue of the Montana 
Administrative Register (MAR) . 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through March 31, 1997, this 
table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1996 and 1997 Montana Administrative Registers. 

To aid the user, the Accumulative Table includes rulemaking 
actions of such entities as boards and commissions listed 
separately under their appropriate title number. These will 
fall alphabetically after department rulemaking actions. 

GENERAL PROVISIONS. Title 1 

1.2.419 Filing, Compiling, Printer Pickup and Publication of 
the Montana Administrative Register, p. 2574, 3154 

APMINISTBATION. Department of. Title 2 

2.4.136 

2.5.401 
2.21.122 
2.21.216 
2.21.619 
2.21.3603 

2. 21.3802 
2.:21.5006 
2. :21.8011 
2.21.8107 

State Accounting - Reimbursement for Receiptable 
Lodging, p. 3095, 191 
and other rules - State Purchasing, p. 3097, 193 
and other rules - Sick Leave, p. 971 
and other rules - Annual Vacation Leave, p. 966 
and other rules - Holidays, p. 962 
and other rules - Veterans' Employment Preference, 
p. 956 
and other rules - Probation, p. 952 
and other rule - Reduction in Work Force, p. 946 
and other rules - Grievances, p. 949 
and other rule Equal Employment Opportunity, 
p. 964 

(State Compensation Insurance Fund) 
2.55.321 and other rules - Premium Rates, p. 2627, 194 
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AGRICULTURE, Department of, Title 4 

I 
4.5.109 

4.12.1508 

License Fees for Commodity Dealers/Public Warehouse 
Operators, p. 741, 1023 
Use of Pesticides in Alfalfa Seed Crops, p. 616, 985 
and other rules Noxious Weed Trust Fund 
Procedures, p. 974 
Conditions Governing Importation of Mint and Mint 
Rootstock, p. 1005 

STATE AUDITOR. Title 6 

6.6.4001 Valuation of Securities, p. 371, 688 

(Classification Review Committee) 
6. 6. 8301 Updating References to the NCCI Basic Manual for 

Workers Compensation and Employers Liability 
Insurance, 1996 Edition, p. 369, 664 

COMMERCE. Department of, Title 8 

(Board of Architects) 
8.6.405 and other rules - Practice of Architecture, p. 2060, 

2476, 3210 

(Board of Barbers) 
8.10.403 and other rules - Barbers, Barber Shops and Barber 

Schools, p. 1432, 3114 

(Chemical Dependency counselors Certification Program) 
I Fees, p. 1008 

(Board of Chiropractors) 
8.12.601 and other rules - Chiropractors, p. 974, 2844, 3212 

(Board of 
8.16.402 

8.16.408 

Dentistry) 
and other rules - Dentists - Dental Hygienists -
Denturists - Practice of Dentistry and Denturitry, 
p. 2478, 3118 
and other rules - Inactive to Active Status Licenses 
for Dentists and Dental Hygienists General 
Standards Denturist Examination Denturist 
Inactive to Active Status License - Reinstatement 
of Denturist Licenses, p. 848 

(State Electrical Board) 
8.18. 401 and other rules - Electrical Industry, p. 2065, 

3039, 34 

(Board of Hearing Aid Dispensers) 
8.20.401 and other rules - Hearing Aid Dispensers, p. 3009, 

832 
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(Board of Horse Racing) 
B. 22.502 and other rules Parimutuel Wagering 

Permissible Medication, p. 526, 889 
Fees 

(Board of 
8.24.403 

Landscape Architects) 
and other rules Landscape Architects 
Applications - seals - Examinations - Renewals -
Replacement Licenses - Fee Schedule - Unprofessional 
Conduct, p. 2944, 35 

(Board of Medical Examiners) 
I Physicians - Inactive License, p. 2635, 3213 

(Board of 
8.32.413 

Nursing) 
and other rules - Conduct of Nurses - Survey and 
Approval of Schools - Annual Report - Definitions -
Registered Nurse's Responsibility to the Nursing 
Process Standards for Schools of Nursing 
Standards for IV Therapy - Charge Nurse for Licensed 
Practical Nurses, p. 2638, 626 

(Board of Nursing Home Administrators) 
8.34.404A and other rules Nursing Home Administrators, 

(Board of 
8.36.406 

(Board of 
8.39.512 

(Board of 
8,42.402 

8.42.402 

p. 3174, 1, 237 

Optometry) 
and other rules - General Practice Requirements -
Unprofessional Conduct - Fees - Disciplinary Actions 
- Continuing Education Concerning the Practice of 
Optometry, p. 2238, 2654, 305 

Outfitters) 
and other rule - Licensure - Inactive - Fees for 
Outfitter, Operations Plan and Guide or Professional 
Guide, p. 530, 667 

Physical Therapy Examiners) 
and other rules - Examinations - Fees - Temporary 
Licenses, p. 852 
and other rules - Licensure of Physical Therapists -
Physical Therapist Assistants Foreign-Trained 
Physical Therapists, p. 2245, 38 

(Board of Professional Engineers and Land Surveyors) 
8.48.401 and other rules - Practice of Professional Engineers 

and Land Surveyors, p. 2085, 196 

(Board of Private Security Patrol Officers and Investigators) 
8.50.423 and other rules - Private Security Patrol Officers 

and Investigators, p. 2656, 633 

(Board of Psychologists) 
8.52.402 and other rules - Practice of Psychology, p. 3, 538, 

637 
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(Board of Public Accountants) 
8. 54.402 and other rules - Practice of Public Accounting, 

p. 3018, 540 

(Board of 
8.56.602C 

Radiologic Technologists) 
and other rules - Permit Examinations - Permit Fees 
- Inspections - Continuing Education - Continuing 
Education--Waiver, p. 977 

(Board of Real Estate Appraisers) 
8.57.403 and other rules - Real Estate Appraisers, p. 2665, 

308 
8.57.411 

(Board of 
8.58.410 
8.58.419 

8.58.419 

Continuing Education, p. 532 

Realty Regulation) 
Foreign Land Sales Practices Act, p. 1010 
Grounds for License Discipline - General Provisions 
- Unprofessional Conduct, p. 467, 1026 
Grounds for License Discipline - General Provisions 
- Unprofessional Conduct, p. 3101, 399 

(Board of Respiratory Care Practitioners) 
8.59.402 and other rules - Respiratory Care Practitioners, 

p. 8, 542 

{Board of Social Work Examiners and Professional Counselors) 
8. 61.403 and other rules Practice of Social Work and 

Licensed Professional Counseling, p. 239, 986 

(Board of 
8.62.413 
8.62.413 

Speech-Language Pathologists and Audiologists) 
Fees, p. 1012 
and other rules Practice of Speech-Language 
Pathology and Audiology, p. 2103, 2976 

(Board of Passenger Tramway Safety) 
8.63.503 and other rules - Passenger Tramway Safety Industry, 

p. 2952, 401 

{Board of Veterinary Medicine) 
8. 64 . 4 02 and other rule - Fee Schedule - Examination for 

Licensure, p. 2679, 3214 

(Building 
8.70.101 

8.70.101 

Codes Bureau) 
and other rule - Uniform Building Code - Boiler 
Inspection, p. 855 
and other rules - Uniform and Model Codes - Plumbing 
and Electrical Requirements - Recreational Vehicles 
- Boiler Safety - Swimming Pools, p. 2682, 44 

(Weights and Measures Bureau) 
8.77.302 NIST Handbook 130 - Uniform Laws and Regulations, 

p. 2957, 45 
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and Financial Institutions Division) 
and other rules Application Procedures to 
Establish a New Branch Bank - Procedural Rules for 
a Banking Board Hearing, p. 1014 

(Local Government Assistance Division) 
8. 94.3705 and other rules Federal Community Development 

Block Grant (CDBG) Program, p. 19 
8.94.4101 and other rules - State of Montana Single Audit Act 

- Report Filing Fee Schedule, p. 743, 1027 

Investments) (Board of 
8.97.910 and other rules INTERCAP Revolving Program, 

p. 750, 1028 
8.97.1301 and other rules General Requirements for All 

Investments in Mortgages and Loans, p. 859 

(Economic Development Division) 
8. 99.401 and other rules - Microbusiness Advisory Council, 

p. 636, 2166, 2580, 2978 

(Hard-Rock Mining Impact Board) 
8.104.203A Administration of the Hard-Rock Mining Impact Act, 

p. 981 

(Travel Promotion and Development Division) 
I Tourism Advisory Council, p. 619, 987 

EDUCATION, Title 10 

(Office of Public Instruction) 
10.7.103 and other rules - School Transportation, p. 2689, 

203 
10.16.1101 Protection in Evaluation Procedures, p. 373, 892 

(Board of Public Education) 
10.55.603 Accreditation Curriculum Development and 

Assessment, p. 756, 871 
10.56.101 Student Assessment, p. 754, 870 
10.57.107 Teacher Certification - Emergency Authorization of 

Employment, p. 2961, 312 
10.57. 211 Teacher Certification Test for Certification, 

p. 757, 872 
10.57.211 and other rule - Test for Certification - Minimum 

10.57.215 

10.58.505 

10.66.101 

Scores on the National Teacher Examination Core 
Battery, p. 2416, 2979 
Teacher Certification Renewal Requirements, 
p. 759, 873 
Teacher Education Programs - Business Education, 
p. 2962, 313 
Adult Secondary Education - Requirements Which Must 
Be Met in Order to Receive High School Equivalency 
Diplomas, p. 2959, 46 
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FISH. WILDLIFE. AND PARKS. Department of. Title 12 

(Fish, Wildlife, and Parks Commission) 
12.6.101 Regulations for Ice Fishing Shelters, p. 247, 638 
12.6.901 Restriction of Motor-propelled Water Craft on Hauser 

Reservoir, p. 669, 1029 
12.6.901 Restriction of Motor-propelled Water Craft on 

Various Lakes in the Seeley Lake Area and Beavertail 
Pond, p. 131, 639 

ENVIRONMENTAL QUALITY. Department of. Title 17 

17.36.110 Subdivisions - Emergency Amendment - Certification 
of Plat Approval, p. 543 

17.36.303 Subdivisions - Authority of the Department to Allow 
Use of Alternative Water Systems in Subdivisions, 
p. 375 

17.40.201 and other rules - Operator Certification - Revising 
Water and Waste Water Operator Certification Rules, 
p. 3182, 545 

17.50.412 and other rules - Solid Waste Management - Conform 
with EPA Flexibility - Allow Reduced Regulatory 
Requirements for Certain Wastes, p, 671, 1031 

17.50.530 and other rule - Solid Waste Management - Class II 
Landfill Requirements, p. 377, 689 

17.54.102 and other rules waste Management Federal 
Regulations for the Hazardous Waste Program, 
p. 2711, 208 

26.4.101A and other rules - Reclamation - Transfer from the 
Department of State Lands - Reclamation, p. 2852, 
3042 

(Board of Environmental Review) 
I Water Quality - Temporary Water Standards for Daisy 

Creek, Stillwater River, Fisher Creek, and the 
Clark's Fork of the Yellowstone River, p. 1652, 
1872, 2211, 1049, 2502, 534 

16.8.1906 and other rules- Air Quality- Rules Regarding Air 
Quality, p. 2260, 3041 

17.8.120 Air Quality - Variance Procedures, p. 763 
17.8. 302 and other rule - Air Quality - Incorporating by 

Reference Federal Regulations and other Materials 
Related to Air Quality Emission Standards 
Standards of Performance for New Stationary Sources 
of Air Pollutants, p. 760 

17. B. 316 Air Quality - Particulate Matter Emissions from 
Incinerators, p. 874 

17.30. 716 Water Quality - Eliminating a List of Activities 
Predetermined to be Nonsignificant and Adopting a 
Category of Nonsignificance for Individual Sewage 
Systems, p. 3103, 134 

17.30.1501 and other rules - Water Quality - Permitting of In­
Situ Uranium Mining, p. 3199, 402 

26.4.301 and other rules - Abandoned Mines - Abandoned Mine 
Reclamation Program, p. 2265, 3050 
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(Department of Environmental Quality and Board of Environmental 
Review) 
16.8.1906 and other rules - Air Quality - Rules Regarding Air 

Quality, p. 2260, 3041 

(Petroleum Tank Release Compensation Board) 
16.47.101 and other rules Petroleum Tank Release 

Compensation Board, p. 1587, 3125 
17.58.333 Petroleum Board - Designating a Representative for 

Reimbursement, p. 3197, 403 

TRANSPORTATION. Department of, Title 18 

18.7.301 

18.8.101 

18.8.509 

18.8.511A 

18.12.501 

and other rules Motorist Information Signs, 
p. 679, 1034 
and other rules - Motor Carrier Services Program, 
p. 714, 1971, 2980 
and other rule - Motor Carrier Services Program, 
p. 2964, 546, 1035 
Motor Carrier Services Program - When Flag Vehicles 
are Required, p. 21, 647 
and other rules - Aeronautical Powers and Duties, 
p. 1943, 2983, 47 . 

(Transportation Commission) 
I-XV Railroad Crossing Signalization - Signal 

Improved Crossing Surface Installation, 
642, 896 

JUSTICE. Department of. Title 23 

Removal -
p. 3028, 

I-IX Operation, Inspection, Classification, Rotation, and 
Insurance of Commercial Tow Trucks, p. 2267, 3134 

23.16.101 and other rules - Public Gambling, p. 2504, 404 

(Board of Crime Control) 
23.14. 401 and other rules Peace Officers Standards and 

Training - DARE Trust Fund, p. 1260, 2984 
23 .14. 801 Definition of "Uncertifiable Officer", p. 536, 1036 

LA80R AND INDUSTRY. Department of, Title ~i 

I-XI 

24.16.9007 

24.29.4314 
24.30.102 

Workers' Compensation Administrative Assessment, 
p. 380, 686 
Prevailing Wage Rates Service Occupations and 
Certain Bricklayer Rates, p. 621, 1037 
Workers' Compensation Data Base System, p. 1021 
Occupational Safety and Health Standards for Public 
Sector Employment, p. 396, 692 

LIVESTOCK. pepartment of, Title 32 

(Board of Milk Control) 
32.24.301 and other rule - Producer Class I Pricing, p. 3201, 

434 
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32.24.501 and other rules - Quota Rules, p. 2718, 3215, 314 

NATURAL RESOURCES AND CONSERVATION. Department of. Title 36 

I-XII 

36.2.401 

36.17.601 

Administration of the Yellowstone Controlled 
Groundwater Area, p. 22, 469 
and other rules - Minimum Standards and Guidelines 
for the Streambed and Land Preservation Act, 
p. 1946, 2366, 48 
and other rules - ~enewable Resources Grant and Loan 
Program, p. 983 

(Board of Land commissioners and Department of Natural Resources 
and Conservation) 
36.25.146 and other rule - State Land Leasing, p. 3110, 315 

(Board of Oil and Gas Conservation) 
36.22,1408 Underground Injection Control Financial 

Responsibility, p. 3107, 471 
36.22.1423 Injection Fees - Well Classification, p. 32, 473 

PUBLIC HEALTH AND HUMAN SERVICES. Department of. Title 37 

I 

I 

I 

I-IX 

I-X 

I-XVIII 

11.2.101 

11.5.1002 
11.7 .. 901 

11.14.101 

11.14.106 

16.10.1507 

16.30.102 

13-7/7/97 

and other rules - Laboratory Analysis Fees, p. 823, 
1041 
and other rules Medicaid Reimbursement 
Methodology, p. 775 
Minimum Standards for a Hospital Swing Beds, 
p. 143 
and other rules Rules in Titles 11 and 46 
Pertaining to Mental Health Managed Care Services 
for Medicaid Recipients and other Eligible Persons, 
p. 147, 548, 898 
and other rules - Targeted Case Management, p. 2755, 
496, 898 
Montana Telecommunications Access Program, p. 2967, 
505 
and other rules - Departments of Family Services, 
Health and Environmental Sciences, and Social and 
Rehabilitation Services Procedural Rules, p. 2423, 
3051 
Day care Rates, p. 879 
Interstate Compact on the Placement of Children, 
p. 3205, 316 
and other rules Day Care Facilities 
Certification for Day Care Benefits, p. 249 
and other rules - Excluding Care of Children of a 
Single Family from Day Care Facility Licensing and 
Registration Rules - State Payment for Registered or 
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Minimum Standards for a Hospital General 
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Inspection Fees for Personal Care Facilities, p. 877 
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p. 811 
and other rules - Health Maintenance Organizations, 
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I-IX 
I-LVIII 

38.3.706 

38.5.1010 
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IntraLATA Equal Access Presubscription, p. 299 
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Composite Returns, p. 2142, 2605, 2985 
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p. 2783, 3149 
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42.19.501 Property Tax Exemption for Disabled Veterans, 
p. 2568, 3150 

42.19.1203 and other rules • Class 5 Classification Property 
Tax Rules, p. 2803, 3220 

42.20.166 and other rule · Forest Land Rules, p. 3208, 507 
42.21.106 and other rules · Personal Property Rules, p. 2805, 

3157 
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p. 2793, 3153 
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!·III 
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Electronic Storage of Local Government Records, 
p. 2840, 3223 
Filing, Compiling, Printer Pickup and Publication of 
the Montana Administrative Register, p. 2574, 3154 
and other rules Surveys of Polling Places 
Examination of Voting Devices, p. 2832, 3221 
and other rules • Uniform Commercial Code Rules, 
p. 2838, 3222 

(Commissioner of Political Practices) 
I-II Lobbying Activities - Reporting of Lobbying Payments 

by Principals, p. 829 
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11.14.226, 228, 229, 301, 318 249 
Rules I - V (DPHHS) 249 

Rule VI (DPHHS) 147 
46.20.114, 120 548 
Rules I - VII (DPHHS) 147 
46.20.103, 106, 110, 114, 120, 123 548 
Rule I (DPHHS) 775 
Rules I - VIII (DPHHS) 147 
46.2.202, 

12.202, 204, 501, 502, 506 - 509A, 
514, 516, 517, 570 - 573, 581, 
588, 590 - 593, 595, 597, 599, 
1107 - 1114, 1701, 1902, 
2011, 4810, 5007 147 

46.12.101, 102, 301 - 303, 501 474 
46.12.204, 

17.121 820 
46.12.501, 1902 898 
46.12.503, 505, 507, 508 883 
46.12.507, 528, 529, 538, 1441 - 1449, 

2013, 4810, 5007 775 
46.12.1229, 1231, 1237 805 
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53-2-205 
53-2-306 
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53-3-102 
53-4-111, 112 
53-4-201 
53-4-212 
53-4-212 
53-4-403, 404 
53-4-501 
53-4-502 
53-4-503 

53-4-503 
53-4-504 
53-4-504 

53-4-507 
53-4-513 
53-4-716 
53-4-719 
53-5-205 
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53-6-101 
53-6-101 
53-6-101 
53-6-101 
53-6-101 
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46.12.1229, 1231 1044 
46.12.4801, 4804 - 4806, 4810, 4813 

- 4817, 4826, 4827 811 
46.13.304 504 
46.20.103, 106, llO, 114, 120, 123 548 
46.12.1441 - 1449 775 
46.2.202 147 
46.2.202, 

12.5098, 597, 1114 147 
46.2.202 147 
46.2.202 147 
46.2.202 147 
46.2.202 147 
11.5.1002 879 
11.5.1002 879 
46.2.202 147 
46.2.202 147 
11.14.501 249 
11.14.101 249 
11.14.101 - 103, 109, 110, 112, 201, 

202, 205, 208, 21l, 212, 217, 
218, 221, 222, 226, 228, 229, 
301, 305, 310 - 312, 316, 318, 
319, 324, 327, 340, 401, 403-
405, 407, 414, 418, 501 - 503, 
506, 507, 511 - 513, 515, 519 249 

46.2.202 147 
Rules I - V (DPHHS) 249 
11.14.102, 103, 105, 109, 110, 112, 

201, 202, 205, 208, 211, 212, 
217, 218, 221, 222, 226, 228, 
229, 301, 305 - 307, 311, 312, 
316, 318-320, 324, 327, 340, 
401, 403 - 405, 407, 412, 414, 
418' 501 - 503' 506. 507' 511 
- 513, 515, 519 249 

11.14.103, 105 249 
46.2.202 147 
11.5.1002 879 
11.5.1002 879 
46.12.1441 - 1449 775 
46.2.202 147 
Rule I (DPHHS) 775 
Rule IX (DPHHS) 469 
46.2.202 147 
46.12.101, 102, 301 - 303, 501 474 
46.12.202, 501, 502, 506 - 509, 514, 516, 

517, 570 - 573, 580 - 582, 587 -
593. 599. 620 - 622. 624. 1107 -
1114, 1701, 1902, 1925 - 1930, 
1945 - 1951, 2011, 4810, 5007 147 
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53-6-101 
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53-6-103 
53-6-103 
53-6-103 
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53-6-111 

53-6-111 
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53-6-111 
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53-6-111 
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53-6-111 
53-6-113 
53-6-113 
53-6-113 
53-6-113 
53-6-113 
53-6-113 
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53-6-113 

53-6-113 
53-6-113 
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46.12.204, 
17.121 

46.12.501, 1901, 1902 
46.12.503, 505, 507, 508 
46.12.507, 522, 528, 529, 538, 901, 

902, 905, 911, 912, 915, 1441 
- 1449, 2003, 2013, 4810, 5007 

46.12.550 - 552 
46.12.1229, 1231 
46.12.1229, 1231, 1237 
46.12.1901, 1939 
46.12.4801, 4804 - 4806, 4810, 4813 

- 4817, 4826, 4827 
46.12.501 
46.12.501 
46.12.501, 502 
46.12.102 
Rule I (DPHHS) 
46.2.202, 506 - 509, 514, 516, 517, 

590 - 593, 595, 597, 599, 1107 
- 1109. 1111 - 1113. 5007 

46.12.102, 301-303, 501 
46.12.501 
46.12.503, 505, 507, 508 
46.12.507, 522, 528, 538, 1441 -

1449, 5007 
46.12.552 
46.12.1229, 1231 
46.12.1229, 1231 
Rule I (DPHHS) 
Rules I - III, VI, VII (DPHHS) 
Rule IX (DPHHS) 
46.2.202 
46.12.101, 102, 301-303, 501 
46.12.202, 204, 501, 502, 506 - 509A, 

514, 516, 517, 570 - 573, 580 -
582, 587 - 593, 595, 597, 599, 
620, 622, 624, 1107 - 1114, 
1701, 1902, 1925 - 1930, 1945 
- 1951, 2011, 4810, 5007 

46.12.204, 
17.121 

46.12.501, 1901, 1902 
46.12.503, 505, 507, SOB 
46.12.507, 522, 528, 529, 538, 901, 

902, 905, 911, 912, 915, 1441 
- 1449, 2003, 2013, 2102, 4810, 
5007 

46.12.550 - 552 
46.12.1229, 1231 
46.12.1229, 1231, 1237 
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53-6-113 46.12.1901, 1939 469 
53-6-113 46.12.4801, 4804 - 4806, 4810, 4813 

- 4817, 4826, 4827 811 
53-6-113 46.20.103, 106, 110, 120, 123 548 
53-6-115 46.12.314 147 
53-6-116 46.12.202, 502, 4810, 5007 147 
53-6-116 46.12.4801, 4804 - 4806, 4810, 4813 

- 4817, 4826, 4827 811 
53-6-116 46.12.4810, 5007 775 
53-6-116 46.20.103, 106, 110, 114 548 
53-6-116, 117 Rules I - IV (DPHHS) 147 
53-6-117 46.12.4804 - 4806 811 
53-6-117 46.20.103, 106 548 
53-6-131 Rules I, II, VI (DPHHS) 147 
53-6-131 46.12.101, 102, 302, 303, 501 474 
53-6-131 46.12.501 898 
53-6-131 46.12.501, 502 147 
53-6-131 46.12.522, 1441 - 1449 775 
53-6-131 46.12.550 - 552 771 
53-6-131 46.17.121 820 
53-6-131 46.20.103, 106, 120 548 
53-6-132 46.12.202 147 
53-6-139 46.12.590, 591 147 
53-6-141 46.12.101, 102, 301-303, 501 474 
53-6-141 46.12.204 820 
53-6-141 46.12.204, 501, 502, 506 - 509A, 570 

- 573, 580- 582, 590- 593, 
595, 597, 599 147 

53-6-141 46.12.501 898 
53-6-141 46.12.503, 505, 507, 508 883 
53-6-141 46.12.507, 522, 901, 902, 905, 911, 

912, 915, 1441 - 1449, 2003, 
2102 775 

53-6-141 46.12.550 - 552 771 
53-6-155 46.12.102 474 
53-6-201 46.12.501 898 
53-6-402 46.12.502 147 
53-6-402 46.12.1441 - 1449 775 
53-6-701 Rules I - V (DPHHS) 147 
53-6-701 46.20.103, 106, 110, 114 548 
53-6-705 Rules I - V (DPHHS) 147 
53-6-705 46.20.103, 106, 110, 114 548 
53-6-706 Rules II, IV, VII (DPHHS) 147 
53-6-706 46.20.106, 114, 123 548 
53-7-102 46.2.202 147 
53-7-102, 103 46.6.903, 1601 - 1604 765 
53-7-203 46.6.903 765 
53-7-206 46.6.903 765 
53-7-302 46.6.903, 1601-1604 765 
53-7-303 46.6.903 765 
53-7-315 46.6.903, 1601 1604 765 
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53-19-104 
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53-19-106 
53-19-112 
53-20-305 
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53-21-139 
53-21-202 
53-21-202 
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60-2-121 
60-2-201 
60-2-201 
60-5-314 
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60-5-521 

61-10-101 - 148 
61-10-101 - 148 
61-10-101 - 148 
61-10-121, 122 
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61-10-155 
61-10-155 

67-1-105 
67-2-102 

69-3-102, 103 
69-3-102, 103 
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69-3-207 
69-3-1206 
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(DPHHS) 
114 
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114 

Rule I (Transportation Commission) 
18.6.311 
Rule I (Transportation Commission) 
18,6,311 
18.7.303 
18.7.301 - 303, 305 - 307, 320, 322, 

323, 332 
18.7.332 
18.7.306 
18,7.301, 302, 305 - 307 
18.7.320 
18.7.320, 322, 323 

18.8.511A 
18.8.1101 
18.8.1101 
18.8. 511A 
18.8. 511A 
18.8.511A 
18.8.1101 
18.8. 1101 

18.12.501 
18.12.501 

Rules I - IX (PSR) 
Rule XXVII (PSR) 
Rules II, V - VII, XIII, XIV, XVI, 

XVII, XXI, XXII, XXIV, XXV, 
XXVII, XXVIII, XXX, LVI, LVIII 
(PSR) 

Rules I - IX (PSR) 
Rules II, V - VII, XIII, XIV, XVI, 

XVII, XXI, XXII, XXIV, XXV, 
XXVII, XXVIII, XXX, LVI, 
LVIII (PSR) 

Rule XXVII (PSR) 
38.5.2204 
Rule I (PSR) 

Register 
Page No. 

765 
765 
765 
765 
765 
765 
147 
147 
548 
147 
548 

642 
896 
642 
896 
679 

679 
679 
679 
679 
679 
679 

21 
546 

1035 
647 
647 

21 
546 

1035 

47 
47 

299 
651 

319 
299 

319 
651 
827 

78 

Montana Administrative Register 



69-12-201 
69-12-402 

75-2-111 
75-2-111 
75-2-111 
75-2-203 
75-2-203 
75-2-212 
75-10-115 
75-10-204 
75-10-204 

75-10-204 
75-10-207 
75-10-221 

76-4-104 
76-4-104 
76-4-125 
76-4-125 
76-4-1203 
76-4-1211 

77-1-106 
77-1-209 
77-1-801, 802 
77-1-804 
77-6-210 

80-4-403 
80-4-503 
80-4-602 
80-7-802 
80-7-805 
80-7-812 
80-7-814 
80-8-105 
80-8-105 
80-11-401 
80-11-405 

81-23-103, 104 
82-11-111 
82-11-111 
82-11-121 
82-11-121 
82-11-123' 124 
82-11-123' 124 
82-11-127 
82-11-127 
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38.3.706 
38.3.706 

17.8.120 
17.8.302, 340 
17.8.316 
17.8.302, 340 
17.8:316 
17.8.120 
17.50.412 
Rule I (DEQ) 
17.50.412, 502 - 506, 508, 511, 530, 

701, 708 
17.50.530, 540 
17.50.701, 708 
17.50.412, 508 

17.36.110 
17.36.303 
17.36.110 
17.36.303 
8.58.410 
8.58.410 

36.25.146, 167 
36.25.146, 167 
36.25.146' 167 
36.25.146, 167 
36.25.146, 167 

Rule I (Agriculture) 
Rule I (Agriculture) 
Rule I (Agriculture) 
4.5.109, 112, 113 
4.5.112 
4. 5.113 
4.5.109 
Rule I (Agriculture! 
4.5.113 
4.12.1508 
4.12.1508 

32.24.505 
36.22.1408 
36.22.1423 
36.22.1408 
36.22.1423 
36.22.1408 
36.22.1423 
36.22.1408 
36.22.1423 
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36.17.601, 602, 606 
36.17.606 
36.17.606 
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12.6.101 
12.6.101 
12.6.101 
12.6.101 
12.6.901 
12.6.901 
12.6.901 
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Rule I (Commerce - Local Government 
Assistance) 
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Dependency Counselors Certification 
Program) 

L. 1995 Opinion No. 2 
Ch. 466, L. 1991 Opinion No. 3 
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2, 13, L. 1987 
Ch. 5, sec. 262, 

L. 1971 
Ch. 96, L. 1949 
Ch. 102, L. 1939 
Ch. 55, L. 1937 
Ch. 146, Sec. 2, 

L. 1935 

Opinion 43-47 
Opinion 42-94 

ARM 8.23.1404 

Political Code 
Sec. 4606, 4612, 

Opinion No. 1 

Opinion No. 27 
Opinion No. 27 
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Opinion No. 27 

Opinion No. 27 
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(Commerce -
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Political Code 
1201.1, 1202, 
RCM 1935 Opinion No. 27 83 

79-205, RCM 1947 Opinion No. 27 83 

20 usc 1087-1(e) Opinion No. 1 693 
26 usc 144(b) (1), 

146 Opinion No. 1 693 
43 usc 315i Opinion No. 27 83 

Article IV, 
USNPS-MT 
Compact Rules I - XII (DNRC) 22 

Article IV. I. 5. 
USNPS-MT 
Compact Rules I - XII (DNRC) 22 
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