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The Montana Administrative Register (MAR), a twice-monthly 
publication, has three sections. The notice section contains 
state agencies• proposed new, amended or repealed rules; the 
rationale for the change; date and address of public hearing; 
and where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists any 
changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are inserted at 
the back of each register. 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

In the matter of the 
repeal of ARM 2.21.1201 
through 2.21.1205 and 
2.21.1211, adoption of 
personnel policy 

TO: All Interested Persons. 

NOTICE OF PUBLIC HEARING 
ON PROPOSED REPEAL OF ARM 
2.21.1201 THROUGH 
2.21.1205 AND 2.21.1211, 
ADOPTION OF PERSONNEL 
POLICY 

1. On May 17, 1996 a public hearing will be held at 
9 a.m. in room 136, Mitchell Building, 125 N. Roberts Street, 
Helena, Montana, to consider the proposed repeal of ARM 
2.21.1201 through 2.21.1205 and 2.21.1211, adoption of 
personnel policy. 

2. The rules proposed to be repealed are on pages 2-
761 through 2-767 of the Administrative Rules of Montana. 
(Auth. 2-18-102 MCA; Imp. 2·18-102 MCA) 

3. Proposing the repeal of ARM 2. 21.1201 through 
2.21.1205 and 2.21.1211, adoption of personnel policy, does 
not diminish the department of administration's commitment to 
the development and administration of effective internal 
personnel policies by the departments. This sub-chapter was 
originally adopted to provide a blueprint for the 
development, review and adoption of statewide and agency 
personnel policy. The purpose of the rules was to clarify 
the authority and role of the department of administration in 
the adoption of personnel policy versus the authority and 
role of the departments. House Joint Resolution no. 5 of the 
54th Legislature calls for departments to review agency rules 
and delete unnecessary provisions. In reviewing these rules, 
the department examined 2-18-102(2), MCA, personnel 
administration -- general policy setting, which states, "The 
department may delegate authority granted to it under parts 1 
and 2 to agencies in the state service that effectively 
demonstrate the ability to carry out the provisions of parts 
1 and 2, provided that the agencies remain in compliance with 
policies, procedures, timetables, and standards established 
by the department." In addition, the department examined 2-
15-112, MCA, duties and powers of department heads, which 
provides in part, (1) "Except as otherwise provided by law, 
each department head shall . 

(b) establish policy to be followed by the department 
and employees 
(f) prescribe rules, consistent with the law and rules 
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established by the governor, for the administration of 
the department; the conduct of the employees. The 
rules described in this subsection are limited to 
statements concerning only the internal management of 
the agency and not affecting private rights or 
procedures available to the public.• 

It is reasonably necessary to repeal this sub~chapter at 
this time because as the result of the review of its rules 
consistent with HJRS, this department has determined these 
statutory provisions provide a clear distinction between the 
roles of the department of administration and the roles of 
the agencies in personnel policy development, making the 
administrative rules unnecessary. In addition, this 
department finds personnel staffs in the departments 
effectively demonstrate the ability to adopt internal 
policies which remain in compliance with the "policies, 
procedures, timetables and standards established by the 
department.• A policy-by-policy review and approval step no 
longer is necessary. In its place, this department proposes 
a partnership role with other departments in the devel•-pment 
of internal personnel policy. This department will conlinue 
to maintain a library of internal department policies as a 
resource for all agencies. 

4. Interested persons may submit data, views, or 
arguments, either orally or in writing at the hearing. 
Written data, views, or arguments may also be submitted to 
Kitty Ryan, Policy Specialist, State Personnel Division, 
Department of Administration, Box 200127, Helena, Montana 
59620-0127, faxed to (406)-444-0544, or sent via the Internet 
to kryan®mt.gov, and must be received no later than May 24, 
1996. 

5. Kitty Ryan, address given in paragraph 4 above, 
has been designated to preside over and conduct the hearing. 

6. Alternative accessible formats of this document 
will be provided on request. Persons who need an alternative 
format of this rule notice, or who require some other 
reasonable accommodation in order to participate in this 
process, should contact Kitty Ryan, address given in 
paragraph 4 above, telephone: (406) -444-3233. For those with 
a TDD, relay service is available by dialing 1-800-253-4091. 

BY:~S{L. 
Dal Smilie 
Rule Reviewer 

-:f~e~~ 
D1rector 

Certified to the Secretary of State April 15, 1996 
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF SECURITIES 
OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of Rules 6.6.503, 
6.6.507, 6.6.5078, 6.6.508, 
6.6.508A, 6.6.510, 6.6.515, 
6.6.517, 6.6.519 and 6.6.521 
pertaining to medicare supplement 
insurance. 

TO: All Interested Persons: 

NOTICE OF PUBLIC 
HEARING ON PROPOSED 
AMENDMENT OF RULES 
PERTAINING TO MEDICARE 
SUPPLEMENT INSURANCE 

1. on May 17, 1996, at 9:30a.m., a public hearing will 
be held in the conference room of the State Auditor's Office, 
Room 270, Mitchell Building, 126 North Sanders, Helena, 
Montana, to consider the proposed amendment of rules 6.6.503, 
6.6.507, 6.6.5078, 6.6.508, 6.6.508A, 6.6.510, 6.6.515, 
6.6.517, 6.6.519 and 6.6.521 pertaining to medicare supplement 
insurance. 

2. The proposed rule amendments are as follows (new 
material is underlined; material to be dele'ted is interlined) : 

6 6 503 APPLICA8ILITX AND SCOPE 
(1) remains the same. 
(2) This subchapter does not apply to a policy ~ 

contract of one or more employers or labor organizations, or 
of the trustees of a fund established by one or more employers 
or labor organizations, or combination thereof, for employees 
or former employees, or a combination thereof, or for members 
or former members, or a combination thereof, of the labor 
organizations. 

AUTH: 
IMP: 

3 3 - 1 - 3 13 , MCA 
33-22-904, MCA 

6,6,507 MINIMUM BENEFIT STANDARDS 
(1) through (1) (a) (vii) (A) remain the same. 
(viii) A medicare supplement policy or certificate must 

provide that benefits and premiums under the policy or 
certificate must be suspended at the request of the 
policyholder or certificateholder for the period (not to 
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exceed 24 months) in which the policyholder or 
certificateholder has applied for and is determined to be 
entitled to medical assistance under Title XIX of the Social 
Security Act, but only if the policyholder or certificate 
holder notifies the issuer of such policy or certificate 
within 90 days after the date the individual becomes entitled 
to such assistance. Upon receipt of timely notice, the issuer 
must either return to the policyholder or certificateholder 
that portion of the premium attributable to the period of 
medicaid eligibility or provide coverage to the end of the 
term for which premiums were paid. at the option of the 
insured. subject to adjustment for paid claims. 

(1) (a) (Viii) (A) through (1) (c) (x) (E) remain the same. 

AUTH: 33-1-313 and 33-22-904, MCA 
IMP: 33-15-303 and 33-22-901 through 33-22-924, MCA 

6 6 5078 OPEN ENROLLMENT (1) No issuer shall deny or 
condition the issuance or effectiveness of any medicare 
supplement policy or certificate available for sale in this 
state, nor discriminate in the pricing of such a policy or 
certificate because of the health status, claims experience, 
receipt of health care, or medical condition of an applicant 
where an application for ~ ~ policy or certificate ~ is 
submitted prior to or during the six month period beginning 
with the first da¥ of the first month in which an individual 
(who is 65 years of age or older) first enrolled for benefits 
under medicare Part B. Each medicare supplement policy~ 
certificate currently available from an iRsHrer ~ must be 
made available to all applicants who qualify under this 
subsection without regard to age. 

(2) remains the same. 

AUTH: 
IMP: 

3 3 - 1 - 3 13 , MCA 
33-22-904, MCA 

6 6 SOB LOSS RATIO SIANDARDS AND REFUND OR CREDIT OF 
PREMIUM (1) A medicare supplement policy form or certificate 
form must not be delivered or issued for delivery unless the 
policy form or certificate form can be expected, as estimated 
for the entire period for which rates are computed to provide 
coverage, to return to policyholders and certificateholders in 
the form of aggregate benefits (not including anticipated 
refunds or credits) provided under the policy form or 
certificate form: 

(a) At least 75% of the aggregate amount of premiums 
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earned in the case of group policies, calculated on the basis 
of incurred claims experience or incurred health care expenses 
where coverage is provided by a health maintenance 
organization on a service rather than reimbursement basis and 
earned premiums for such period and in accordance with 
accepted actuarial principles and practices; or 

(1) (b) through (3) remain the same. 
(4) For policies issued prior to the effective date of 

this rule expected claims in relation to premiums shall meet· 
(al The originally filed anticipated loss ratio when 

combined with the actual experience since inception: 
(bl The appropriate loss rgtio reguirement from ( 1) ! a l 

and (b) when combined with actual experience beginning with 
!insert effective date of this revision! to date: and 

!c) The appropriate loss ratio reguirement from 
(1] (a) and (b) over the entire future period for 

which the rates are computed to provide coverage. 
(4) remains the same but is renumbered (5) . 
+5+~ An issuer shall collect and file with the 

commissioner by May 31 of each year the data contained in the 
reporting forms contained in Appendix A of the NAIC Model 
Regulation To Implement The NAIC Medicare Supplement Insurance 
Minimum Standards Model Act April 1995. for each type in a 
standard medicare supplement benefit plan. These forms are 
hereby adQPted and incorporated by reference These forms may 
be obtained by writin9 to the Montana Insurance Commissioner. 
P.O Box 4009. Helena. Montana 59604~4009 

(6) through (9) remain the same but are renumbered (7) 
through (10). 

Appendix A to Subchapter 5 is being deleted. 
AUTH: 33-1-313, 33-22-904 and 33-22-906, MCA 
IMP: 33-15-303, MCA 

6.6.508A FILING AND APPROVAL OF POLICIES AND 

CERTIFICATES AND PREMIUM RATES (1) An issuer shall not 
deliver, or issue for deliver~ a policy or certificate to a 
resident of this state unless the policy form or certificate 
has been filed with and approved by the commissioner in 
accordance with filing requirements and procedures prescribed 
by the commissioner. 

(a) An issuer's name must be as prominently displayed as 
the name of the association, tradename, or other sponsoring 
organization. 

(b) The policy and certificate must be identified by the 
proper plan designation which must be included in the form 
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Ill.llllbeJ;. . 
(2) An issuer shall not use or change premium rates for 

a medicare supplement policy or certificate unless the rates, 
rating schedule and supporting documentation. together with 
the outline of coyerage. have been filed with and approved by 
the commissioner in accordance with the filing requirements 
and procedures by the commissioner. 

(3) through (4) (c) remain the same. 
(d) ~ change in the rating structure or methodology 

shall be considered a discontinuance under (4) unless the 
issuer complies with the following requirements: 

(i) The issuer provides an actuarial memorandum, in a 
form and manner prescribed by the commissioner, describing the 
manner in which the revised rating methodology and resultant 
rates differ from the existing rating methodology and 
resHlta"t existing rates. 

(ii) remains the same. 
(iii) The issuer applies the revised rating methodology 

to existing business as well as to new business. The issuer 

myst refynd the difference between the total amount of premium 
eQch insyred individual QCtyally pQid yoder the existing 
rating methodology and the totQl amount of premium the 
individual would have pQid if the revised rQting methodology 
l)Qd been applied since the issue date of thQt individuQl's 
coverQge. if the difference js greater than zero dollars. The 
refynd process must be carried out in a form and manner 

prescribed Qnd approved by the commissioner 
(5) remains the same. 

AUTH: 
IMP: 

33~1-313, MCA 
33-22-904, MCA 

6 6 510 REQUIREMENTS FOR APPLICATION FORMS AND 
REPLACEMENT COVEBAGE (1) Application forms must include 
questions designed to elicit information as to whether, as of 
the date of application, the applicant has another medicare 
supplement or other health policy or certificate in force or 
whether a medicare supplement policy or certificate is 
intended to replace any other accident and sickness policy or 
certificate presently in force. A supplementary application 
or other form to be signed by the applicant and producer 
containing such questions and statements as the following may 
be used: 
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(STATEMENTS) 

You do not need more than one medicare supplement policy. 
If )eti afe 65 at elsef, ~You may be eligible for benefits 

under medicaid and may not need a medicare supplement policy. 
The benefits and premiums under your medicare supplement 

policy will be suspended during your entitlement to benefits 
under medicaid for 24 months. You must request this 
suspension within 90 days of becoming eligible for medicaid. 
If you are no longer entitled to medicaid, your policy will be 
reinstated if requested within 90 days of losing medicaid 
eligibility. 

Counseling services may be available in your state to 
provide advice concerning your purchase of medicare supplement 
insurance and concerning medicaid. 

To the best of your knowledge: 
(1) Do you have another medicare supplement insurance 

policy or certificate in force (including health care service 
contract, health maintenance contract)? 

(2) If the answer to (1) is yes, with which company? 
(3) Do you have any other health insurance policies that 

provide benefits which this medicare supplement policy would 
duplicate? 

(4) If the answer to (3) is yes, with which company? 
(5) What kind of policy? 
(6) If the answer to questions (1) or (3) is yes, do you 

intend to replace these medical or health policies with this 
policy (certificate)? 

(7) Are you covered by medicaid? 
(2) through (5) remain the same. 

AUTH; 
IMP: 

33-1-313, 33-22-904 and 33-22-907, MCA 
33-15-303 and 33-22-901 through 33-22-924, MCA 

6 6.515 STANDARDS FOR CLAIMS PAYMENT (1) An issuer 
shall comply with section 1882(c) (3) of the Social Security 
Act (as enacted by section 4081(b) (2) (C) of the Omnibus Budget 
Reconciliation Act of 1987 (OBRA), Pub. L. No. 100-203) by: 

(a) through (d) remain the same. 
(e) Paying user fees for claim notices that are 

transmitted electronically or otherwise; and any cost may not 
be passed on to the insured: and 

(1) (f) through (2) remain the same. 

AUTH: 33-1-313 and 33-22-904, MCA 
IMP: 33-15-303 and 33-22-901 through 33-22-924, MCA 
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6 6 517 PERMITTED COMPENSATION ARRANGEMENTS 
(1) Aft iseMer er ether eAtit 1 ~a} preoi~e ee~~iaaieH er 

ether ee~peAsstieH te a pre~Heer ter the sale e£ a ~e~ieare 
sttpple~eAt pelie:)l er eertiHeate eAly it the Hrat year 
eefftlftieeien et" ether fire£ year eewtJ!eAsaEiafl is fl6 Mere t:heft 
~88' ef the eemmieeieH er ether ee~eHeatieH paia fer eelliH~ 
er aervieiH~ the peliey er eerti£ieate iH the eeeeHd }ear er 
perie~. Compensation must be based 0 n a leyel c 0 mmissi0 n 
schedule for n0 less than 5 years 

(2) The ee~~ieeieH er ether ee~peHeatieH pre~i~ee iA 
etteeeqtteHt (reHewal) :)'ears ~Hat ee the sa~e as that previaed 
iH the aeeeAe year 6r periee aHa ~ttat be pr6oi~ee fer AS £ewer 
thaH fioe (5) reHewal ~ears. 

(3) Ne isel:ler er ather eHtit) ehall prel'i~e e6~peAea~<ieH 
t6 ita pr 6etteer e aHd He preeHeer ehall reeei·l'e ee~peHsatieH 
~rester thafl the reHewal ee~peAeatiefl pa}able b) the replaeifl! 
iHettrer eA reHe~al pelieiea er eertifieatee if aft enietiH~ 
pelie) er eertifieate ie replaee~ ~Rleee beRefite sf the Hew 
peliey 6! eertitieate are eleailj aR~ sttbstaHtially ~reater 
thaR the beHefite ttHeer the replaee~ peliey. 

+4+ ll.l For purposes of this see€-1-eft J.:.U.l&, "compensation" 
includes pecuniary or non-pecuniary remuneration of any kind 
relating to the sale or renewal of the policy or certificate 
including but not limited to bonuses, gifts, prizes, awards 
and service and finders fees. 

+5+~ As part of the annual filing under ARM 
6.6.508+3+121, the entity providing medicare supplement 
policies shall provide copies of commission schedules. 

AUTH: 33-1-313 and 33-22-904, MCA 
IMP: 33-15-303 and 33-22-901 through 33-22-924, MCA 

6.6.519 STANDARDS FOR MARKETING (1) An issuer directly 
or through its producers shall: 

(a) and (b) remain the same. 
(c) Establish marketing procedures which set forth a 

mechanism or formula for determining whether a replacement 
policy or certificate contains benefits elearl~ aRe 
e~betaHtiall) greater than the benefits under the replaced 
policy for purposes of triggering first year commissions as 
authorized in ARM 6.6.517. 

(d) through (f) remain the same. 
<s> provide to the enr0 llee appr0priate disclosure 

statement!sl if the enrollee has accident and sickness 
insurance. These statements must be identical t 0 the 
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disclosyre statements in A~~endix C of the NAIC Model 
Regulation To Im~lement The NAIC Medicare Su~~lement Insurance 
Minimym Standards Model Act A~ril 1995. with the corrections 
contained jn the Health Care Financing Administration letter 
to Insurance Commissioners. dated March 21. 1996 These 
disclosure statements are hereby ado~ted and incor~orated by 
reference. These disclosure statements rna~ be obtained by 
writing to the Montana Insurance Commissioner P 0 Box 4009. 
Helena Montana 59604-4009. 

(2) and (3) remain the same. 

AUTH: 
IMP: 

33-1-313, 33-16-235 and 33-22-904, MCA 
33-15-303, 33-16-235, and 33-22-901 through 
33-22-924, MCA 

6 6 521 REPORTING OF MULTIPLE POLICIES (1) On or before 
March 1 of each year, every issuer shall report the following 
information, contained in Appendix B of the NAIC Model 
Regulation To Im~lement The NAIC Medicare Syg~lement Insyrance 
Minimym Standards Model Act. A~rjl 1995 for every individual 
resident of this state for which the issuer has in force more 
than one medicare supplement insurance policy or certificate~~ 
This form js hereby adooted and incorporated by reference. 
This form may be gbtained by wrjting to the Montana Insyrance 
Commissioner. P 0. Box 4009 Helena Montana 59604-4009 

(1) (a) through (2) remain the same. 
Appendix B to Subchapter 5 is being deleted. 

AUTH: 33-1-313 and 33-22-904, MCA 
IMP: 33-15-303 and 33-22-901 through 33-22-924, MCA 

REASON: 6.6.503, 6.6.507, 6.6.5076, 6.6.506, 6.6.517 and 
6.6.519 are being amended to comply with the requirements of 
Public Law 103-432. 

6.6.508A(1) (b) is being amended to clarify the 
requirements of 33-15-303, MCA. 

6.6.50BA(2) is being amended to conform with the 
requirements of 33-22-907, MCA. 

In 6. 6. SOB (d) ( il "resulting" is replaced by "existing" to 
make the rule consistent with federal law. 

6.6.50B(d) (iii) is being amended to clarify the 
definition of a discontinuance and to prohibit unjust, unfair, 
or unfairly discriminatory provisions pursuant to 33-22-
904(3), MCA. 
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6.6.515 is being amended to clarify the requirements for 
compliance with 33-22-904, MCA. 

Changes are being made to correct grammar, style and 
format. 

Appendices A and B to Subchapter 5 are being deleted in 
their entirety because they are being incorporated by 
reference. 

3. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. 
Written data, views or arguments may also be submitted to 
Heather Cafferty, Montana Securities Department, P.O. Box 
4009, Helena, Montana 59604, and must be received no later 
than May 24, 1996. 

4. The State Auditor's Office will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you request an 
accommodation, contact the Department by no later than 5:00 
p.m., on May 14, 1996, to advise us as to the nature of the 
accommodation needed. Please contact Heather Cafferty, 
Montana securities Department, P.O. Box 4009, Helena, Montana 
59604. 

5. Gary Spaeth has been designated to preside over and 
conduct the hearing. 

MARK O'KEEFE, State Auditor 
and Commissioner of Securities 

By /) ('l...MaPfl !¥ 
G. Russell Harper 
Deputy State Auditor 

By~g/t(£. 
for Gary Spaeth 
Rules Reviewer 

Certified to the Secretary of State this 12th day of April, 
1996. 
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF 
INSURANCE OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of Rules 6.6.1101 through 
6.6.1104 and 6.6.1110 pertaining to 
Credit Life and Disability 
Insurance. 

TO: All Interested Persons. 

NOTICE OF PUBLIC 
HEARING ON PROPOSED 
AMENDMENT 

1. On Wednesday, May 15, 1996, at 9:30a.m., a public 
hearing will be held in the conference room at the State 
Auditor's Office, 126 North Sanders, Helena, Montana, to 
consider the amendment of Rules 6.6.1101 through 6.6.1104 and 
6.6.1110, pertaining to Credit Life and Disability Insurance. 

2. The proposed rule amendments are as follows (new 
material is underlined; material to be deleted is interlined): 

6.6.1101 CREDIT LIFE INS\JRANCE--ACCEPTA§I.E RATES (1) Except 
as may otherwise be provided in this subchapter, the following 
rates for ~ life insurance may be considered 
"prima facie acceptable rates" for purposes of seeeieft 33~21-
205, MCA. Rates which are filed by any company for the 
indicated coverage will be considered acceptable without 
substantiating data if they do not exceed these premium rates: 

(a) For decreasiOQ term credit life insurance saingle 
premium life insHranee rates per ene Atinarea aellars ($100+ of 
initial indebtedness repayable in 12 equal monthly installments 
during the period of coverage: 

(i) Single life - $.&G~ 

(ii) Joint life - $.~~ 
(b) For decreasing term credit life insurance. Mmonthly 

premium~ per ene t~eHeana aellare ($1,000+ of outstanding 
balance. where the initial indebtedness is repayable in 12 eQUal 
installments during the period of coyerage: 

(i) Single life - $.95~ 

(ii) Joint life - $~~ 
(c) for leyel term credit life insurance, sinale premiym 

rates per $100 of initial indebtedness repayable in 12 eQual 
monthly installments dyring the period of coyerage· 

( i l Single life - $ 74 : 
(iil Joint life - $1 11. 
(2) remains the same. 
(3) Single premium rates for indebtedness repayable in 

installments other than 12 in number shall be 1/12 of the above 
premium rate multiplied by the number of full months in the 
period of indebtedness. Premium rates for credit life insurance 
not covered under SM5seetien (1) of this rule shall be the 
actuarial equivalent of rates es~ablished by that subsection. 
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33-21-111, MCA 
33-21-205, MCA 

6.6.1102 LIMIIATIQN ON PRESUMPTION OF REASONABLENESS 
(1) The rates provided by ARM 6.6.1101 are presumed to 

produce reasonable benefits in relation to premium onl¥ if: 
(a) remains the same. 
(b) There areThe contract contains no age restrictions~ 

the eRly reetrietieRe aremore severe than those mak.ing 
ineligible for coverage debtors ~ older than the applicable 
age limit, which ~ not be less than attained age 65 
years if such limit applies to the age when the insurance 
attaches, or not less than attained age 66 if such limit applies 
to the age on the scheduled maturity date of the debt, as the 
iRe~rer ~a) eleet. 

(i) If the insurer used ages 70 and 71. or higher ages. 
instead of ages 65 or 66. tbe prima facie rates in 6.6.1101(1) 
may be increased by 5\. 

<iil If the insurer imposes no age limit. the prima facie 
rates may be increased by 10\. lle"e'er, if peliey ie iee~eoi 
beyeHoi the a~e li~ite established iH the pelie~ oi~e te 
Mieetateffiei'IE e£ a~e e£ the sebter, eHeeeetien (~)shall a~~l). 

(2) If a debtor exceeds the eligibility age, has correctly 
stated his age in writing, or otherwise, and a certificate or 
policy is issued to him in error, the insurer has the right 
within 60 days from the date of the loan or extension of credit 
to terminate coverage and refund any premiums paid. Failure on 
the part of the insurer to act in a timely manner will subject 
it to the full risk regardless of the age. 

(a) If the debtor dies within the 60 day period before the 
insurer terminates coverage, the insurer will be liable for the 
amount of the debtor's insurance at death. 

(3) If the policy is issued beyond the age limits 
established in the policy due to misstatement of age of the 
debtor (2) of this rule will apply. 

(3) remains the same but is renumbered (4). 

AliTH: 
IMP: 

33-21-111, MCA 
33-21-205, MCA 

6.6 1103 CREDIT DISABILITY INSQRANCE--ACCEPTA8LE RATES 
(1) and (2) remain the same. 
The table following (2) is deleted in its entirety and is 

being replaced by the following table. 
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riumbe.c ~:~f ~SJDtettcact.i¥e Benefita Ret.c~:~a~ti~e Benefita 
~ 

in !ti!bi~::b Elim.i.nati~:~n ee~::iQd Iillo it in>J E~:.t:iod 
indebtedneaa 
ia .c~:ga:.t:ll.ble l..:..d.i:l ~ ~ ~ ~ .lO..:..di:l:l 

6 Ql: lSI:~iilii .$..L..11 ~ ~ .s..L...e.1 ll..1..Q ~ 
1 _l._._B_6. __L_i.l ___JL_ll J.....O..Q. l f!2 ~ 
.a. ~ ~ ---'l...ll --2....ll .....l.....2..3 ___L_5_2_ 

l ~ __L_2.Q_ -l..Jl.l ~ ~ ~ 
l.O. --2.....l.5. ___L_gJj_ ~ ..l.....l.6. ___.2_._ll ...L.1.6. 
ll --2...H _l....1.l __L_l.S_ ___2_..2l ___2_._2jJ_ __L_ll_l 

u ___2_._3_i ~ -l.....2.l ~ ...L..i.Q __L_!i6. 

l.l _2_._ll ___L._iQ_ ~ -2......U ___2_._i1 ___2._._Q_J_ 

ll ___2_._il ~ ....l......ll ~ ~ ~ 
l.5. ...z.....:iQ. __2_._0_0_ ...L.ll ---2....JI..8. ~ ~ 
ll ~ ~ -l.....l§. ~ ~ -.2......ll 
ll ~ _L.J..O. __L_ijl --l..Ja ...:;._.:n _l_._ll 

l.f!. __2_._ll --2.....l.5. --L..i.i ~ -'-......B..i --4.....3.J. 
ll ~ _Lll ...L.i.6. ___l_._l.i ~ ~ 
.2..0. --Z.....1.3. --2...H ~ ___l_._ll -Ln _.2....i!i 

2..l .....l.....n ___2__._2..6. ~ --l.....3..i ~ ___2_..2l 

Z..2. .....2...JU. __2_..ll ~ ---l....U ___l_._l.O. __.2_.._.5_1 

2.l ~ _2_._ll l fiJ --.l....i.6. __l..li __.2_._jj_,l 

ll ~ _2_._il -.L.hl ~ ___L_U ~ 

.2..S. ___2._._2..1. ___2_._il ___L_fi_2_ --l....fi..O. --l....2..6. --2.....TI. 
~ ___2_._ll ___2_._i1 __l....ll ~ __L_J_J_ ....2.....ll 
.2.2 ~ ...z.....:iQ. --L.2i _L.1l ___3__._lf!_ __2_._iU 

.2..f! ___2._._ll ___2_._.5_l _l....1.l ...;J....ll ___J_._ll ---l......f!..6 
ll -.l....ll ___2_._5_fi __L_ll --l...Jl..l --.l....i.6. ~ 
J..Q. __l.,__Q_i ~ ~ ___3_.jj_fj_ __l_._5_l ____2._._ii. 

.ll ---l....ll..6. __2...ll ~ ~ ~ _L.i.6. 

.3.2. ____3_._!ll .....2.......fi __L_.6.1 ~ __l_._fi_l .....l.......Q2 

.ll ---l..ll ___.1._fi_1 ___L._iQ_ ___i_....!l_5_ ___J__._fiJj_ ___J_._Q_1 

.ll __1_.li -2......20. ---L..i2. ___i._l.O. __l_._ll __l_._ll 

~ ___l..li --Z.....1.3. ~ ___i_._l.fi_ ___J__,_2B_ __J__,_l.5_ 

.l!i ___L.ll _L..1.fi. ___L_ll ---i.....2.l --l...Jl..l ___L.ll 

.l1 ___J__,_ll __2._,_1.f!. ~ -i......2..S. ....:LJI..1 ___3__._22. 

.J..B. ___3__._22. ___L..6.Q __2_._!ll ---i.....J..Q .-.J.....2.l ....J......2.!i 
ll ~ ___2_.jj2 __2_._(J_l ~ ~ ~ 
.iQ. ~ _L..6.i ~ ___i_._l6_ ---l......!l..f __l_._l2. 

.u __1_._2.6. ~ .....2.......Q. __i_._i2_ .....i...Jl..2. J......l5. 
li _l_._J.Q ~ ___2_._ll!l_ ___i_._ifl_ ~ ~ 
ll __L_ll ___2._._2..1. ......2......il ____i_._5_l __L._l.Q. ___l_._ll 

ll _L_ll ~ _2_._U ~ __L_U ~ 

.i.5. _l_._J.S_ ~ __2_._l.5_ ~ _L_ll ___J__._i.6. 

!!.fl. _l_._.l1 ~ ___2__._.l.1 ___i_._fj_J_ ---i.....2.l ____l_._.2.l 
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Hu.mhe.r Qf HQn.ret.t:Qa~ti~e aenefita Ret.t:Qa~ti~e acnefita 
lilQilt.ha 

in ll!hi~h i::liminatiQn Ee.t:iQd iiaitin!il Ee.riQd 
indebt.cdneaa 
ia l:i:l2a~able :z...:.ggy ~ ~ :z...:.ggy ~ ~ 

.il .s..l......l2. ~ ll...ll .s.i......6..1 SL.2.S. .s..J......5.i 

.i.ll. ___3_._U ___3__._Q2 __2_._2_l _i......U. ___i_._2_i .-l.....S.1 
ti ......J.......i ___3_._Q_J. .....2........2 ___i_..1!i -i...lZ ~ 
5.ll. __l_._il ~ ___2_._2.i _.i......l.6. __i_._lS_ -..J.......6.l 
,a ~ ___3__._0_1 ~ ___i_._!l2. ~ ___.l_._6_S. 

.5.2. .....J......i.! ___J_._Qjl __2_._2.2 ~ ....i....il ~ 
!i.l ___3_._.il -l....lQ ___2._..2..2. ~ __i_._U ....J.......1.0 
s ____3_.._ti ___l_._l2. ---4....ll ___i_._22. J....il ___3_._ll 

.s..s. -L.5.ll. ___3_._il ....2.......3.2 ~ ~ ~ 
~ ___l_._S_l ~ ___2_._li __i_._ll __i_._5_i -.l....1.l!. 
;u ___3_._5_3. _.l....l1 ___2._._3_.§. ~ ~ __3_._.!U 

5..6. ~ ~ .-2....l1 ~ ~ ___3_.JU 

~ ~ ___3_._Z_Q_ ~ ___5_._0_2. _L_U ~ 
.!1..0. .....J......5.. ~ __2_._i.l ....2...ll ___i_._6_6_ -l..ll 
il ___J_._5Jj_ ~ __2_._12. ~ ~ ___J_._2_Q_ 

.6.2. ~ ~ ___2_._ll ~ __i_._ll ....J.......22. 

.6..J. ~ ~ ~ ~ ....i.....ll ___l_._2.i 

H _L..il ___3__.2_!l __2__._i.fi_ ___s_.._n ___i_._1_6_ ...J.......2.fi 
.!i.S. --.l.....6.2. ~ _.2......il ~ _.i......l.6. -..l.....2..6. 
~ .......hU ___3_._lQ_ ~ ~ __i_.jj_Q_ _.i.....QJl 

fU ___.l_._6_S. ____3_._32. _2......S..Q. ___5_.._ll ___i_._!U ___i_,__Q_2. 

~ ___J_._fU ___l_._li ~ __!L_3_i ~ -i.....ll4. 
~ ~ ____3__._.3.5_ --2.....S2 ~ __L_fl_1 ~ 
2Q ----L.ll ___.l.._l1 ~ ~ ~ __i_._Q_6_ 

l.l ___3_._ll __L_.ll ~ __5_._il ___i_._22. .....i....lQ 
12. ____3_._2i -.J.......i.Q. ~ ___5_._ii __i_._2i __L_ll 

n. __J_._]_6_ ......J.......i _L_5_1 .....s......J.. ~ --i...l.i 
H -.l....1.l!. .....l...ll ___2_._5_!i __5_._ilj_ ....i......2..6 ....i.....l5. 
1.5. __3_._1_2 ~ __2_._5_9_ __5_._S_Q _5_._Q_Q ....J......ll 
.li __3_._.!U .....J......i.! ~ ~ ~ ___i_._ll 

TI ~ ~ __2_._il _.5__._.5.5_ ~ ~ 
1.B. ......3.......6 -L..ti ~ ___s_._;u _5_._Q_fj_ -..i...2.2 
n .....J.....Jl.. __.L_5_Q. ___2_.._Q ~ ___5_...ll_!l ~ 
.ao. __l_._6_2 ....l.....5.2. ___2_.._6_5_ ___5_._U ___5_._l.Q. --i.....2.5. 
ll ____3_._6.2 ___3_._5_3. __2_._f& ___5_._6]_ ___5_._U _i_.2_1 

.62. ~ ~ __2_._6_1 ~ __5_..ll ~ 

.fU ~ ~ ~ ___5_._fi_6. ~ ___i_._.ll! 

M ____3_._2_.3_ __l_._S_6_ ~ ~ ~ ~ 
~ ~ ~ ___2_._J.Q ___2._12. .....5.......2. _.i_._ll 
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Nonretroactive Benefits 

Elimination Period 

1..::..d<.ly 

ll.....2fi. 
~ 
___.l_,_ll 

__i_.jlQ 

___Lll 

.-L..Q..2. 
__i_._Qi 

~ 
___i_._ll_2_ 

_3_._QJJ_ 

......i.......Q 

_i.....l.Q 

J....ll 
__i_._l2_ 

.J.......ll 
-i......l5. 
....i....li. 
__i.._ll 

__LjJl_ 

__Lll 

__L2.Q. 

~ 
--L..2.2. 
_i.....2..J_ 

~ 
___i_._25. 

~ 
~ 
___i_._2ji 

.....i.......ll 
J......JJl. 
_L_.ll 

___L.1l 

J........ll 
J........ll 

l.1...:..!;l.ay 

ll.J& 
~ 

~ 
~ 

~ 
___1_..ll 

__l_._!il 

.....l.....6..6 
~ 
J....1.l 
___.l...ll 

__l.._ll 

___l_...2i 

__l_._1.5. 

.-l.J.6. 
~ 
_l,_1_B. 

_l_.ll 

__L_liQ 

__L..lU 

~ 
__l_.jU 

__LJl_i 

___l_._ll_5. 

.....L..ll..!i. 

.....L..ll..!i. 
___l.._6_2 

~ 

~ 
~ 

~ 
_.:.L.n 

_.:.L.n 

__l_._.ll 

~ 

~ 
S2......1.l 
__2_._ll 

__2_._ll 

-2......11. 
_2_._11 

__2_._25_ 

--2.....1.6. 
...L.Il 
~ 

~ 
___2__._aQ 

___2__._aQ 

__2_.jl.l 

~ 
___2._.jU 

___2._.jU 

__2_._ll.i 

___2_._ll2 

___2_._llji. 

___2_._llji. 

___2.._._!il 

___2_._llil 

____2._.ll 

____2._.ll 
___2._._2_Q_ 

___2_._.tl 

___2_._.tl 
___2_._ll 

___2_._ll 

~ 
~ 

~ 
__2_._.2_5. 

~ 
......2.......2 

Retroactive Benefits 

Waiting Period 

1..::..d<.ly 

z....n 
.....5......1.5 
~ 

~ 
~ 

~ 
~ 
~ 
___2_._ll 

__5_._llll 

~ 
___5_._ll 

__5_._.ll 

~ 

~ 
___5_._ll 

__5__,_!t.fl. 

~ 
_Q_._lll 
__L_!l2. 

_.L..O..i 

___g__,_Q_5_ 

~ 
~ 

~ 
~ 

~ 

--Lll 
____fi_._li 

___6__._U 

~ 

~ 
___!i_._li 

___6_._l]_ 

-L.l.ll. 

.l.i.:..!:liu' 
~ 
_5_._ll 

~ 
___5__._2_!i 

___5_._2_1 

~ 
~ 
___5_._l2. 

.....5........: 
_5_._l5_ 

.....5.......J. 
_5_.__lB_ 

~ 
___5_._i.Q 

_5__._.i.l 

__s_._u 
___5_._U 

~ 
~ 
__5_....i.1 

~ 
.....h.5..Q. 
~ 
_5_.._5.2. 

~ 

~ 
__5_.._5_5_ 

~ 
__5_._5.1 

~ 

~ 

~ 
~ 

~ 
~ 

1..Q..::..day 

Si........li 
~ 
~ 
__1_._l6_ 

~ 
___i_._ll 

__i_._i2. 

__LU 

__4_._i.5_ 

~ 
___L_U 

~ 
---L..i.2 
~ 
__L!il 

~ 
---.i....5..J. 
~ 
__i_._5_5_ 

~ 
__i_._5_2 

___i_._5_6. 

___i_.._5!! 

___i_.j& 

__i_.._U 

__i_._fi_Z 

__i_._fi_Z 

__i_._U 

~ 

~ 
~ 

---i......6..6. 
__i_.li 

_i_._!i_6_ 

_i_._!i_6_ 

(3) The premium rates for joint credit disability coverage 
shall not exceed 1 2/3 times the permitted single credit 
disability rate. 

(3) and (4) remain the same but are renumbered (4) and (5). 
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33~21-111, MCA 
33-21-205, MCA 

6 6 1104 LIMIIATIQN OF PRESUMPTION OF REASONABLENESS 
(1) through (1) (a) (i) remain the same. 
(b) Coverage is provided or offered te all debters 

re~ar~lees e£ a~e er to all debtors not older than the 
applicable age limit, which shall not be less than attained age 
65 years if such limit applies to the age when the insurance 
attaches, or not less than attained age 66 years if such limit 
applies to the age on the scheduled maturity date of the debt. 

(il If the insurer uses ages 70 and 71. or higher ages. 
instead of ages 65 and 66 the prima facie rates in ARM 
6 6.1103(2) may be increased by 5\ 

Ciil If the insurer imposes no age limit, the prima facie 
rates may be increased by 10\. 

(c) ~T~he contract may require submission of evidence 
of insurabilityT~ and 

(d) ~T~he contract may require the debtor be 
gainfully employed (or unemployed solely because of seasonal 
lay-off) at the time the insurance becomes effective and meets 
other standards as provided in these ~egttlatiefts rules. 

AUTH: 
IMP: 

33-21-111, MCA 
33-21-205, MCA 

6.6 1110 ANJ'ICIPATED LOSS RAIIO OF •"CLAIMS INCUEREP".L. TO 
..!."PREMIUMS EABNEP".I.. OF NOT LESS THAN f'if"f'JSIXTY PERCENT (1) ~ 
is he~ee~ r~lee that~s a basic test of the reasonableness of 
the relation of benefits to £fle premium ehar~ee~~ 
anticipated loss ratio of ·~claims incurred:.l.. to ..1.~remiums 
earned: ... e£ Ret lese thaR 59' will ee 6e.ele~e6myst be at least 
.!&1-

(2) If it eemes te the atteRtieR e£ this ee~artmeRt that 
the total current expected expenses (including acquisition 
expenses) exceed ~iQl of the premium dollar, e~eh iRfermatieR 
~this will be considered ee prima facie evidence that ~ 
e~Bft}the insurer intends to write credit business at a loss 
ratio not in compliance with the re!~latieRs as states~ 
~- The ee~aft} shallinsurer will then be required to~ 

lal Reduce the premium rates as needed to prodtice an 
anticipated loss ratio of at least 60\. and file these rates 
with the commissioner; or 

ilU Sehow j~st ea~se why the premium rates ee currently 
filed should not be reduced.~ 

AUTH: 
IMP: 

33-21-111, MCA 
33-21-205, MCA 

3. REASON: Changes have been made to correct grammar, 
style and format. 
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6.6.1101: The credit life prima facie rates in subsection 
(1) must be lowered because of the increase of the minimum loss 
ratio to 60%, taking into account the 1992~1994 actual 
experience while leaving room for potential higher~than-
expected claims. Prima facie rates for level term credit life 
insurance are added under new subsection (1) (c) because rates 
for that type of insurance were previously not included in the 
rule. Language in section (1) is changed to clarify which rates 
are intended to refer to which type of credit insurance. 

6.6.1102: Subsection (1) (b) is reworded to clarify the 
intent of the text. Provisions are added to allow the insurer 
to increase rates if their age restrictions are more liberal 
than the minimum allowed by law. This would allow insurers to 
cover the additional risk incurred by loosening the age 
restrictions. The last sentence in subsection (1) is renumbered 
as subsection (3) for clarification. 

6.6.1103: The credit disability prima facie rates in 
subsection (2) are lowered in connection with the increase of 
the minimum loss ratio to 60%, taking into account the 1992~1994 
actual experience. The rate structure is being changed to more 
accurately reflect the risk based on the period of the loan. 
Two additional columns are being added to provide prima facie 
rates for 7-day retroactive and 7-day non-retroactive policies. 
Insurers must currently provide an actuarial justification for 
the rates for these types of policies; including the prima facie 
rates in the table will allow them to file these rates without 
such a justification. 

New subsection (3) is added to provide a maximum factor to 
apply to the prima facie single rates to obtain prima facie 
joint rates appropriate to cover the extra risk incurred by 
joint coverage compared to single coverage. 

6.6.1104: Subsection (1) (b) is amended to clarify the 
intent of the text. Provisions are added to allow the insurer 
to increase rates if their age restrictions are more liberal 
than the minimum allowed by law. This would allow insurers to 
cover the additional risk incurred by loosening the age 
restrictions. 

6.6.1110: The minimum required loss ratio is increased 
from 50% to 60% to comply with the standard established by the 
National Association of Insurance Commissioners (NAIC) , and to 
ensure that a reasonable share of the consumer's premium payment 
is used to pay credit insurance benefits. 

4. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. 
Written data, views, or arguments may also be submitted to 
Margaret Miksch, Montana Insurance Department, P.O. 4009, 
Helena, Montana 59604, and must be received no later than May 
23, 1996. 
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5. The State Auditor's Office will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you request an 
accommodation, cont~ct the D~partment by no later than 5:00 p.m. 
on May 8, 1996, to advise us as to the nature of the 
accommodation needed. Please contact Margaret Miksch, Montana 
Insurance Department, P.O. Box 4009, Helena, Montana 59604. 

6. Gary L. Spaeth has been designated to preside over and 
conduct the hearing. 

MARK O'KEEFE, State Auditor 
And Commissioner of Insurance 

By: 

By: 

Certified to the Secretary of State this 11th day of April, 
1996. 
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE 
OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of Rules 6.6.4102 and 
6.6.4202 through 4204, 6.6.4207 and 
6.6.4210 and the proposed adoption 
of new rules I and II pertaining to 
fee schedules and the Continuing 
Education Program for Insurance 
Producers and Consultants 

TO: All Interested Persons 

NOTICE OF PUBLIC 
HEARING ON PROPOSED 
AMENDMENT AND 
ADOPTION 

1. On May 16, 1996, at 1:30 p.m., a public hearing will 
be held in Room 111, Lee Metcalf Building, 1520 East 6th 
Avenue, Helena, Montana, to consider the amendment of Rules 
6.6.4102 and 6.6.4202 through 6.6.4204, 6.6.4207 and 6.6.4210, 
and the adoption of new rules I and II. 

2. The proposed amendments and new rules provide as 
follows (new text is underlined; text to be deleted is 
interlined) : 

6 6 4102 CONTINUING EDUCATION FEES 
(1) through (2) (a) remain the same. 
(b) Submission of a course or pro~ram by an individual 

Montana insurance ~roducer or consyltant for reyjew and poe 
time approyal. S25 00 

(b) remains the same but is renumbered (c) . 
(3) and (4) remain the same. 

AUTH: 
IMP: 

33-1-313, 33-2-708 and 33-17-1206, MCA 
33-2-708, 33~17-1204, 33-17-1205 and 
33-17-1207, MCA 

6 6 4202 DEFINITIONS For the purposes of this sub-
chapter, the following terms have the following meanings: 

(1) "Accredited ea1:1eatieflal ifletit~:~tieft" university or 
colle~e• means an institution of higher learning that is 
certified by its appropriate accrediting agency to meet that 
agency's prescribed standards. 

(2) through (6) remain the same. 
(7) "ilal:lz" me<lrfi6 68 miftl:ltes 8£ time, at wfiiefi at leasE 

58 lllifii:IEes 1111:1et be 8f eef1Eifll:l61:16 iftstrl:letiafl. 
(8) remains the same but is renumbered (7). 
+9+ l!!.l "Licensee" means an individual required to be 

licensed under Title 33, chapter 17, parts 2, 4 or 5, MCAT 
enee~t tar these lieeftsees ifl<ellea in tfie eelliHg at ezeait 
life ana Sisabilit~ iHSI:Itaftee ifteidefttal ta 6Eft€! HaflifiSI:IraHee 
aetioities. 

MAR Notice No. 6-Bl B-4/25/96 



-964-

(10) and (11) remain the same but are renumbered (9) and 
(10) . 
~ ..llll "Sponsoring organization" means any group(s) or 

organization(s) and their agent(s) that submits courses for 
department review and offers or provides approved courses for 
continuing education credit to allow licensees to meet the 
requirements of 33-17-1203 and 33-17-1204, MCA, and is 
responsible for those course offerings. or any individual 
Montana insurance producer or consu1tant who submits a coyrse. 
pyrsyant to ARM 6 6.4203(141 for department review to allow 
that ljcensee to meet the reQuirements of 33-17-1203 and 33-
17 -12Q4. MCA. 

AUTH: 
IMP: 

33-1-313 and 33-17-1206, MCA 
33-17-1203 and 33-17-1204, MCA 

6 6 42Q3 CQURSE SQBMISSIONS (1) Except as provided in 
!141 teJgw, the~ following standards, by which acceptability 
of submitted courses should be evaluated, must all be 
certified by the sponsoring organization: 

(1) (a) through (2) (m) remain the same. 
(n) instructors. if any; 
(o) a designated contact person; &nd 
(p) a written explanation of examination security 

measures and examination administration methods7 ~ 
{gl written notification of additional dates of cgyrse 

gfferin~ to the department 15 days in advance. 
(3) Requests for approval of courses must be filee with 

received by the commissioner no less than && 12 days prior to 
the anticipated starting date of the course. except as 
provided in {141 below. 

(4) through (7) remain the same. 
(8) ~ apeftaering ergaftimaticn ma) net aehesHle mere than 

ei~ht heHra ef elaaa time in ene sa). 
(9) CeHraeExcept as prgyided in (151 below. coyrse 

approval is for a period of two years following the course 
approval date. 

(10) remains the same but is renumbered (9). 
(11) - (111 (q) remain the same but are ren\llltlered (10) - (101 (q). 
(h) computer science; ~ 
(i) re~Hires·pre-license training~ 
1;1 aeeHritiea 1 ether than oariaele eentraete. 
(12) remains the same but is renumbered (11) . 
~ ~ Based on the evaluation of the course mijterjal 

submitted, the number of credit hours assigned may, for some 
courses, be less than the total amount of time spent by the 
licensee in the course. 

(14) remains the same but is renumbered (13). 
!Ul An jndiyjdual Mgntana insyrance producer gr 

cgnsyltant whg must meet the reguirement of 33-17-12Q3. MCA. 
who submits a coyrse for reyjew and approyal to meet that 
requirement; 
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lal Need not com!;)lv with (ll !al. (2) (._l. 12) !kl. (2) !ml. 
!2) !pl (5) (a) (5) !bl. (5) !cl. !Sl !dl. (6). or !7l of thi~ 
rule in preparin~ the course submission; and 

lbl Must submit the course no m0 re than 45 days afte~ 
the date of offerin~ 

115) Any credit h0 urs assi~ned to a course submitted as 
described in (14). are available only to the pr0ducer or 
consultant who made the c 0 urse oubmission for that oDe 
offering. 

AUTH: 
IMP: 

33-1-313, 33-17-1206, MCA 
33-17-1204, MCA 

6 6.4204 OUALIFICATIQNS FOR INSTRUCTORS (1) through 
(1) (b) (iii) remain the same. 

(2) No person will be qualified as an instructor who: 
(a) Has had an insurance producer's or consultant's 

license suspended or revoked in Montana or any other state;-er 
(bl A~ ~he ~iMe ef s~eMisaieft, has HQa any outstanding 

fines for insurance-related disciplinary offenses imposed by 
the commissioner or by any regulatory authority in any other 
state..,..._ 

lcl Has been found to haye yiolated or not complied with 
a proyision 0 f Title 33 MCA, during a conteated case 
proceeding within the preceding two years· or 

(dl Haa been found to have yi0 lated a rule subpoena or 
order 0 £ the commissioner or by any regulat0 ry authority in 
any other state. during a cpnteAted cage prgceeding within the 
precedin~ two years 

(3) ~he eheraete~ ef aft ifte~rHeter, ~aees eft aHeft 
iftferllltl~ieft aa ~rier feleR~ afts asMiftil!ltrethe hia~ery, Ma~ be 
eeneiseres iR seeiaiRg il'letrHeter q~alitiea~teAa. an 
instructor may be disQualified. if that pers0 n· 

(a) Has been convicted of a felony; 
(bl Has falsified documents filed with the c 0 mmissioner: 
(cl Has misrepresented c 0 urse approyal credit hour 

assignment curriculum. or content of a course to stydents or 
prospective students; 

(d) Has solicited students as clients or recn1ited 
students as candidates for appointment by insurers or agencies 
during the instructional p0 rtion of a course offering: or 

!el Has been found to have violated other applicable 
statytes or administrative rules 

(4) and (5) remain the same. 

AUTH: 
IMP: 

33-1-313 and 33-17-1206, MCA 
33-17-1203 and 33-17-1204, MCA 

6 6 4207 EXTENSIONS OF TIME FOR COURSE COMPLETIONS (1) 
A licensee may request an extension of the period for required 
credit hour completion prior to the annual ~ deadline ~ 
in 33-17-1203 MCA. 
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(2) through (4) remain the same. 

AUTH: 
IMP: 

33-1-313 and 33-17-1206, MCA 
2-4-631 and 33-17-1205, MCA 

6 6 4210 SANCTIONS AGAINST COURSES AND SPQNSORING 
ORGANIZATION SUSPENSION 

(1) through (2) remain the same. 
(3) The commissioner reserves authority to issue a cease 

and desist order under 33-1-318, MCA, iH a~~re~riate Hr~eflt 
ease&. 

AUTH: 
IMP: 

33-1-313 and 33-17-1206, MCA 
33-17-1204 and 33-17-1205, MCA 

NEW RULE I REQUESTS FOR RECONSIDERATION OF CREDIT HOUR 
ASSIGNMENT (ll A sponsorin~ organization may request 
reconsideration of the credit hours assigned to a course 
Such reguests must: 

!al Be in writin~: 
(bl Include any additional supporting documentation on 

which the reguest is based: and 
!cl Be submitted to the commissioner within 20 business 

days of notification to the sponsoring organization of 
assignment of credit hours to the course 

(2! Reguests for reconsideration, the original course 
submission and any additional materials provided to support 
the request will be presented at the next corporal meeting. as 
defined in 2-3-202 MCA. of the adyis0 ry coyncil 

(3) After evalyatin~ the reqyest for reconsideration. 
the advisory council may recommend tO the commissioner to 
increase. decrease or maintain the credit hoyrs assigned to 
the c 0 urse. 

(4! The commissioner will review the recommendation of 
the advis0 ry council and assign credit hours t 0 the coyrse. 

(5! Increased credit hoyrs assi~ned to a coyrse by the 
commissioner will be ~ranted to licensees who complete the 
c 0 yrse after the sybmission date of the regyest for 
reconsideration of credit hoyr assignment 

(6) Decreased credit h0 yrs assigned to a c 0 urse by the 
commissioner will be gr&rt&d tolicensees wh0 coroolete the coyrse 
after notification to the sponsoring organization of 
assignment of revised credit hours to the course. 

AUTH: 
IMP: 

33-1-313 and 33-17-1206, MCA 
33-17-1204, MCA 

NEW RULE II REQUESTS FOR RECONSIDERATION OF COURSE 
DISAPPRQVAL (1) A sponsoring organization may request 
reconsideration of the disapproval of a c 0yrse. Sych reg;nest;s 
!Ill.Ull...L 
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(a) Be in writing: 
!bl Include any additional supporting documentation on 

which the request is based; and 
(c) Be submitted to the commissioner within 20 business 

days of notification to the sponsoring organization of 
disapproval of the course 

(2) Requests for reconsideration. the original couree 
submission and any additional materials provjded to support 
the request will be presented at the next corporal meeting. as 
defined in 2·3·202 MCA. of the advisory council. 

(3) After evaluating the request for reconsideration 
the advisory council may recommend to the commissioner to 
approve or disapprove the course 

!4) The commissioner will review the recommendation ot 
the adyisory councjl and approve or disapprove the course 

C5l Credit hours assigned a course approved by the 
commissioner will be granted to licensees who complete the 
course after the submission date ot the request tor 
reconsideration ot course disapproval. 

AUTH; 
IMP; 

33·1·313 and 33-17-1206, MCA 
33-17-1204, MCA 

REASON: Changes have been made to correct grammar, style and 
format. 

6.6.4102: Is amended to include fees for individual 
submission of courses. 

6.6.4202; (1) and (7) are amended for clarity. 
(9) is amended to include 1995 legislative changes. 
(12) is amended to include individual insurance licensee 

submission of courses. 
6.6.4203: (1) through (14) are amended for clarity. 
New sections (14) and (15) are included to provide a 

method for individual insurance licensee submission of 
courses. 

6.6.4204; (2) (b) is amended for clarity. 
New subsections (c) and (d) are included for clarity. 
(3) is struck and new subsections (a) through (e) are 

included for clarity. 
6.6.4207: Is amended for clarity. 
6.6.4210(3) is amended for clarity. 
New Rule I: Is included to provide a method for course 

credit hour assignment appeal. 
New Rule II: Is included to provide a method for course 

disapproval appeal. 

3. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. 
Written data, views, or arguments may also be submitted to 
Mary A. Arnold, Montana Insurance Department, P.O. Box 4009, 
Helena, Montana, 59604, and must be received no later than May 
28, 1996. 
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4. The State Auditor's Office will make reasonable 
accommodations for persona with disabilities who wish to 
participate in this public hearing. If you require an 
accommodation, contact the Department no later than 5:00p.m., 
May 9, 1996, to advise us as to the nature of the 
accommodation needed. Please contact Mary A. Arnold, Montana 
Insurance Department, P.O. Box 4009, Helena, Montana 59604. 

5. Gary L. Spaeth has been designated to preside over 
and conduct the hearing. 

MARK O'KEEFE, State Auditor 
and Commissioner of Insurance 

By: 

By: 

G. Russell Harper 
Deputy State Auditor 

t!it!ft:i.a~ 
for Gary Spaeth 
Rules Reviewer 

Certified to the Secretary of State this 12th day of April, 
1996. 
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BEFORE THE BOARD OF ATHLETICS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment, repeal and adoption 
of rules pertaining to ) 
athletic events and participants) 

) 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT, 
REPEAL AND ADOPTION OF RULES 
PERTAINING TO ATHLETIC 
EVENTS AND PARTICIPANTS 

TO: All Interested Persons: 
1. On May 16, 1996, at 9:00a.m., a public hearing will 

be held in the conference room of the Professional and 
Occupational Licensing Bureau, 111 North Jackson, Helena, 
Montana, to consider the proposed amendment, repeal and 
adoption of rules pertaining to athletic events and 
participants. 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

"8.8.2804 LICENSING REOUIREHEHTa (1) will remain the 
same. 

(2) All licenses shall expire eft aeeemeer 31st et eaeh 
~ in accordance with ARM 8.2.208. 

(3) Before holding any specific athletic event Agny club 
holding an annual license shall obtain a separate permit or 
sanction from the board befere aelsift! aey speeifie ataletie 
~ at least 21 days prior to the event. 

(a) through (4) will remain the same. 
(5) Prior to issuance of a promote~s license, the 

promoter shall. on a form provided by the board, deliver to the 
~a surety bond in the amount of $5,000, or 5\ of projected 
gross revenue. whichever is greater, eft feHile prewideli by the 
bears, fer the p~~eses seE fertk at ~3 3 58i, f!GA, The board 
shall determine the amount of the surety bond baSed on the 
facts and circumstances of the particular eyent. including a 
projection of gross reyenue Submitted by the prgmoter. Tbe 
bond shall be forfeited to the board as a penalty bond in the 
eyent the board finds that the promoter has violated any 
provision of Title 23. chapter 3. MCA or rule promulgated 
thereunder. 

(6) through (8) (a) will remain the same. 
(9) Contests staged on ge~erBMeftE er federal or tribal 

lanQ Isdiaft reseC\atieRs within the state of Montana, shall be 
governed by such rules and regulations as may be agreed upon 
between the governing bodies concerned and the board of 
athletics. 

(10) and (11) will remain the same. 
(12) No applicant, licensee~ or official shall appear at 

ringside while under the influence of alcohol or mood-altering 
drugs. unless prescribed to the individual by a physician. 

(13) (a) through (el will remain the same. 
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(14) No person shall charge or receive an admission fee 
far exhibiting within this state a telecast of any bout or 
athletic event as defined at ARM 8.8.2802. held in this state. 
without a permit issued by the board. Permits are required for 
simultaneous telecasts, closed circuit telecasts, or any 
transmission of any kind, including but not limited to, 
transmission via microwave, closed circuit, satelliteL or fiber 
optic link. 

1151 A1l contestant applicants or contestant licensees 
must subroit a certified laborata'Y report documenting tbat the 
contestant bas. within 30 daYS prior to the match in wbich the 
contestant is scheduled to appear, been administered an HIV 
tgst for the presence of AIDS antib9dies and tbat the results 
of such test were negatiye." 

Auth: Sec. 23-3-405, MCA; IMf, Sec. 23-3-404, 23-3-405, 
23-3-501, 23-3-502, MCA 

RBASQH: In (2), the renewal date for all licensing boards is 
now set forth under the Department rule referenced above. In 
(3), grammar changes are made. In (5), the board wishes to 
clarify the nature of the band as a penalty bond to allow the 
board to collect the entire amount of the bond upon the finding 
referenced in the rule. The proposed language further 
addresses protection for the board where the board's 
collectible percentage of revenue in a given event may exceed 
$5,000. In (12), the board proposes to better define "drugs• 
to exclude drugs that have been prescribed to the contestant by 
a licensed physician. The word "government" in (9) is more 
correctly identified as federal or tribal land. Subsection (15) 
is added based on the board's finding that contestants who 
engage in the events under the board's jurisdiction frequently 
suffer open wounds during a match, and that the other 
contestant, referee, officials, or members of the public in 
proximity to the ring may come in contact with the injured 
contestant's blood. 

"8.8.2805 CONTRACTS AND PENALTIES (1) and (2) will 
remain the same. 

(J) Ne fee shall Jse paia Es a ee&eesl!a&e 'lllhs aees ttel! 
eemplete the terms sf l!he ee&t~ael! er whe is aeemea Js, l!ne 
Jseard te lse p~Eti&g ferth less tha& maKiMHM effsrt. 

(4) through (8) will remain the same, but will be 
renumbered (3) through (7)." 

Auth: Sec. 23-3-405, MCA; JME, Sec. 23-3-404, 23-3-405, 
23-3-603, MCA 

RBASQH: The board proposes to delete this subsection because 
the appropriate judge of such conduct is the referee, not the 
board. Further, the rule purports to authorize the board to 
dictate the performance of contracts to which it is not a 
party. 

"8.8.2901 BOXING CONTESTANT$ (1) through (6) will remain 
the same. 

(7) In any case where the referee decides that the 
contestants are not honestly competing, that the knockout is a 
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"dive• or the foul a prearranged action, the athletic event 
shall be stopped and no decision rendered. It the eeard fiftds 
that the aetiea was a "dive", theft the p~rse reoerts te the 
eeard aftd shall ee depaeitee ia the beard's speeial re~eft~e 
aees~Bt. 

(8) Any contestant who participates in a sham or fake 
bout shall be disqualified and shall not thereafter be 
permitted to contend in any bout in this state for a period of 
at least 6 aix months for the first offense. For the second 
offense he shall be disqualified from further admission or 
participation in any athletic event held or given in the state 
of Montana for a period Bet te exeeed of at least one year. 

(9) through (12) will remain the same.• 
Auth: Sec. 23-3-405, MCA; lMf, Sec. 23-3-405, MCA 

~: The last sentence in (?) unnecessarily repeats the 
statute at 23-3-603, MCA, which defines, as a basis for 
disciplinary action, "engaging in any sham match or 
exhibition. • The board's authority to institute disciplinary 
action and resulting sanctions are set forth in Title 37, 
chapter 1 and need not be set forth here. Moreover, the 
authorized sanctions include an administrative fine rather than 
causing the contestant to forfeit the purse. Changes in (8) 
provide flexibility in sanctioning a contestant found to have 
engaged in the prohibited conduct. 

"8.8.3301 PROMQTER-MATCHMAKER (1) and (2) will remain 
the same. 

(3) Promoters shall receive sanction from the board 
before any sale of tickets or publicity is issued. Sanction 
will not be granted until all requirements of ARM 8.8.2804 and 
this rule are met. All substitutions shall be announced as 
soon as substitutions are known. 

(4) through (7) (b) will remain the same." 
Auth: Sec. 23-3-405, MCA; IMf, Sec. 23-3·404, 23-3-405, 

23-3·501, 23·3-601, MCA 

~: The proposed amendment is necessary to make clear that 
all appropriate licenses and sanctions must be received, which 
necessarily include submission of the bond set forth in 23-3-
502, MCA, and ARM 8.8.2804, prior to any sale of tickets, in 
order that the board be protected prior to the promoter 
collecting revenue from ticket sales. 

3. The Board is proposing to repeal ARM 8.8.2807, the 
text of which can be located at page 8-254, Administrative 
Rules of Montana. The authority sections are 23-3-405, 37-1-136, 
MCA, and the implementing sections are 23-3·405, 23-3-603, MCA. 
The reason for the proposed repeal is that the authorization, 
procedure, and possible sanctions for disciplinary action are 
set forth in Title 37, chapter 1, MCA, and need not be set 
forth in rule. 

4. The proposed new rules will read as follows: 
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"I UHPRQFBSSIONAL CONDUCT In addition to the provisions 
of 37-1-316, MCA, the board defines •unprofessional conduct" as 
follows: 

(1) Violating, or attempting to violate, directly or 
indirectly, or assisting or abetting the violation of, or 
conspiring to violate any provision of Title 23, chapter 3, 
MCA, or rule promulgated thereunder, or any order of the board; 

(2) Violating any state, federal, provincial, or tribal 
statute or administrative rule governing or affecting the 
professional conduct of any licensee; 

(3) Impersonating any licensee or representing oneself as 
a licensee for which one has no current license; 

(4) Failing to put in trust or otherwise properly 
segregate funds in connection with a specific project for a 
specific purpose; 

(5) Breaching any contract with any person contracting 
for services of the license holder, which breach results in a 
material injury to another person; 

(6) Failing to use a legible written contract or 
statement containing the following terms: 

(i) the date of the match, 
(iil compensation, 
(iii) the promoter's name, address, license number, and 

expiration date, 
(iv) the weight at which the contestant will weigh-in, 
(v) the name, address, and telephone number of the 

board; 
(7) Offering, giving, or promising anything of value or 

benefit to any federal, state, or local employee or official 
for the purpose of influencing that employee or official to 
circumvent federal, state or local law, regulation, or 
ordinance governing the licensee's profession; 

(8) Using any dangerous drug or controlled substance 
illegally while providing professional services; 

(9) Failing to cooperate with a board inspection or 
investigation in any material respect; 

(10) Failing to report an incident of unsafe practice or 
unethical conduct of another licensee to the licensing 
authority.· 

Auth: Sec. 37-1-319, 23-3-405, MCA; IME. Sec. l7-l-308, 
23-l-603, MCA 

&i&SQN: This proposed rule addresses the unique circumstances 
which may arise in the conduct of licensees of the board and 
serves to define a standard of conduct. 

"II ELIMIHATION-TYPE EVENTS (1) All "toughman" and other 
similar elimination-type boxing contests shall be conducted 
under the authority of the board and conform where applicable 
toTitle 8, chapter 8, sub-chapters 28, 29, 31, 32, 33, and 34 
of the Administrative Rules of Montana, unless provided for 
specifically in this rule. 

(2) Contests may be conducted in the following weight 
classifications: 
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(a) light ..................... 150 to l75 lbs. 
(b) middle ................... 176 to 195 lbs. 
(c) heavy ..................... 196 and over 
(3) No bout shall exceed three rounds of not more than 60 

seconds in length, with a minimum of one minute rest period 
between rounds. There shall be a rest period of one minute 
between consecutive rounds. Bouts must be staggered to ensure 
adequate rest time to all contestants. 

(4) Contestants may participate in more than one bout in 
each contest; however, no contestant shall compete for more 
than twelve rounds in any single contest. 

151 Contestants shall wear 16 ounce gloves. In addition 
to the protective gear specified in ARM 8.8.2901, contestants 
shall wear protective gear for the head." 

Auth: Sec. 23-3-405. MCA; IM£, Sec. 23-3-404, 23-3-405. 
MCA 

~: The proposed new rule is necessary to address requests 
made to the board to hold 'toughman" contests and ensure that 
such contests are carried out safely. 

5. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to the Board of 
Athletics, 111 North Jackson, P.O. Box 200513, Helena, Montana 
59620-0513, to be received no later than 5:00p.m., May 23, 
1996. 

6. Colleen A. Graham, attorney, has been designated to 
preside over and conduct this hearing. 

BY: 

BOARD OF ATHLETICS 
GARY LANGLEY, CHAIR 

~ANN=""'I;:;E"'M;-;-. "'BAR=;;;T;;;O;;;S;:;-,--;C;;;H-;;I;c;E;;;F;:;--;C"'O'"'UN=s"'E;;-L 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, April 15, 1996. 
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BEFORE THE BOARD OF CHIROPRACTORS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment, repeal and adoption 
of rules pertaining to 
chiropractors 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT, 
REPEAL AND ADOPTION OF RULES 
PERTAINING TO CHIROPRACTORS 

1. On May 16, 1996, at 1:00 p.m., a public hearing will 
be held in the conference room of the Professional and 
Occupational Licensing Bureau, 111 North Jackson, Helena, 
Montana, to consider the proposed amendment, repeal and 
adoption of rules pertaining to the practice of chiropractic. 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

·a . 12 . 6o 1 APPLICATIONS. &YElffl'IatW. RBEUHDIII!Bfft! 
Ill ~e admissiea ~e eMDmiaa~iea !er lieeas~re shall ee 

ease~ ~pea e!!ieial ~eri!iea~i&B fre. a eellege sf ehireprae~ie 
~ha~ has maia~aiae~ aeere~i~a~iea wi~h ~he ee~&eil sa 
ehi~ep~ae~ie edMea~iea (SSB) dMriag ~he ee~i~e ~~a~iea ef ehe 
applieaae's ee~rse ef s~~~. Ae pare ef either the ~we years 
ef eellege e~ the e~~eatiea p~eg~am at the ehirepraetie 
eellege 1 eaeh applieaa~ ~st haoe had 1~9 elaeereem he~re e! 
ias~~e~iea iR p~sietherapJ. 

(~I 9f!ieial traaeeripte !reM all eelleges a&d 
ehi~epraetie eellege dipleMa shall aeeempaay the applieatiea 
aa~ ee saemieeed diree~ly ee the effiee ef ~he eea~d. 

(3) IR addieiea 1 all applieaRts, iRel~dift! ~eeipreeal 
applieaa~e 1 RMst prewide a eer~i!ie~ eepy e! eH&Miaa~iea 
~esul~s frem ~he aa~ieaal eeard, par~e I • II iaeludiag 
physiethe~py and par~ III, writtea eliRieal eempeteaey eMDM, 
&& ~he eeard prier te e.a.iaatiea. 

(t) Applieatieas will ee re~iewed eft aa iadi~idual easie 
with apprBYal at the ~isere~iea ef ~he eeard. 

(51 Applieaats ~at furnish effieial ~rifiea~ieR fra. 
all aeatea ia whieh they are e~rrea~ly lieeaaed. ~erifiea~iea 
~at ee seat diree~ly ~e the eeard sffiee !rem the e~her sta~e. 

Ill Pursuant to the requirements of 37-12-302. MCA· an 
application for original license. renewal. examination. 
temporary oermit or reactiyation must be made on a form 
provided by the board ao4 completed and signed by the 
applicant. with the signature acknowledged before a notary 
trublic. 

121 Tbe application must be typed or legibly hand-written 
in ink. accompanied by the appropriate teelsl and contain 
a~ffiqient eyidenqe that the auglicant possesses the 
qualifications set forth in Title 37. chapter 12. MCA· and 
rules promulgated thereunder. 

(31 Tbe board shall reguire the applicant to Submit a 
recent. passport·type photograph of the applicant. 
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!4! The board shall reyiew fully-completed applications 
for compliance with board law and rules. Tbe board may request 
additional information or clarification of information provided 
in the application as it deems reasonably necessary. 
Incomplete applications that are received and cannot be 
resolved in a timely or convenient manner shall be returned to 
the applicant with a statement regarding incomplete portiong. 

!51 An applicant shall have 60 daYS to correct 
deficiencies and to re-submit the application. failure to 
resubmit the application shall be treated as a voluntary 
withdrawal. After voluntary witbdrawal. an entirelY new 
application will be required to initiate a new application. 

(6) Tbe board shall notify the applicant in writing of 
the results of its evaluation of the application. 

171 All requests for reasonable accommodations under the 
Americans with Disabilities Act of 1990. 42 U.S.C. Sec. 12101. 
et seq .. must be rnade on forms proyided by the board and 
submitted within a reasonable time prior to the date on wbich 
the reasonable accommodation is requested. 

181 An application must be received in the board office 
21 days in adyance of the board's next regularly-scheduled 
meeting. Applications received after this deadline will be 
held for consideration at the next regularly-scheduled boara 
meeting. 

19! The following must accompany an application: 
Ia! official transcripts sent directly from the 

apprQPriate educational institution: 
lbl verification from the chiropractic college that it 

has maintained its accreditation from the council on 
chiropractic education IQCE! during the applicant's entire 
coune of study; 

lei a certified copy of examination results sent directly 
from the national board of chirQQrpctic examiners !NQCEl , parts 
I and II, including physiotherapy, and part III; and 

ldl verification of licensure sent directly from any 
state in wbich the applicant is currently licenseg. 

1101 Effective January 1. 1997, all applicants shall be 
required to Submit evidence of having passed part IV of the 
~· 

Auth: Sec. 37-1-131, 37-12-201, MCA; lMf, Sec. 37-1-131, 
37-12-302, 37-12-304, 3?-12-305, MCA 

REASON: The board proposes the amendments to set forth the 
application procedure and necessary information for applicants. 
The proposed rule makes reference to 3?-12-302, MCA, wherein 
licensure qualifications are set forth. The requirement to 
submit photographs is intended to prevent fraud and provide 
identification of licensure applicants and licensees. The rule 
as proposed makes reference to the board's commitment to 
ensuring access under the Americans with Disabilities Act. The 
substance of current ( 1) . ( 2) , ( 3) , and ( 5) are maintained in 
the proposed rule. Subsection (4) requires clarification that 
all applicants are judged uniformly by the standards set forth 
in board law and rule and not in the board's discretion. 
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"8.12.603 EXAMINATION REQUIR§MENIS (1) RHami&a~isn fer 
lieees~re shall be made b' the beard aeeerdie~ te the .ethsd 
deemed eeeessaP}' te ~es~ the ~alifieatiees ef applieaets. Aft 
eral iete~iew aftd prae~ieal demeeetratiBB may be re~ired ift 
additiee te the miei~ written eMamieatieft. Part III, 
eliAieal eempetene' eMamieatisft ef the &atienal beard sf 
ehirsf!raetie eualftieers is re~ired ift lieu ef the beard's 
wri~teft eMamiftatien. 

(iil) 'l'he def!Brtment will lreep e!-iBatisB paf!ers eft fUe 
fer a~:~eh a leegth sf time as ma' be dee.ed fteeessary aAII/er eee 
year. 'l'hese indivi~als whe sat fer the eMaminatieB a&d were 
sueeeseful er u&sueeessf~:tl shall be reeeEded in the mie~:~tes a&d 
beee.e f!art ef the perma&ent reesrd. 

(3) 'l'he mi&i~ passing seere fer the eMBMiftatisn shall 
be 75l sf the tetal ~estiens aelred. llewe'>'er, if a& af!pliea&~ 
seeres less thaB 69\ eft ene er t-e seetisfts ef the eHBMiftatien, 
he is net eetitled te lieeftsure b~:~t has the sptisft ef retalliftg 
the eRe er twe seetiees failed, rather than the full 
eMa~~~iftatien. 

(1\ The board accepts as its approved method of 
examination, parts I & II, including physiotherapy. and part 
III of the national board of chiropractic examiners INBCBI 
examination, In addition, the applicant must pass the state 
clinical proficiency examination and the state iurisprudence 
examination. The applicant will not be required to take the 
state clinical proficiency examination if part IV (clinical 
proficiency!, of the NBCE. has been taken and passed. 
Effective January 1997, the board will require passage of part 
IV of the N8CE. and will no longer administer the state 
clinical proficiency examination, 

j21 An applicant scoring less than 60\ on any branch of 
the state examination will be required to retake only that 
section(s\ .• 

Auth: Sec. 37-1·131, 37-12-201, MCA; IM£, Sec. 37-12-304, 
MCA 

REA$0N; The language proposed for deletion with regard to 
examination requirements unnecessarily repeats statutory 
language; further, the board has discontinued oral interview of 
its candidates. Subsection (2) is proposed for deletion 
because retention of examination papers for all licensure 
boards is mandated by bureau policy. With regard to publishing 
in the minutes whether an examinee is successful in passing the 
examination, only the fact that an individual is licensed is 
public information. The fact that a candidate has failed the 
examination is not public information. The proposed rule sets 
forth the board's adoption of the national exam and timetable 
for phasing out the state exam. 

"8.12.604 TEMPORARY PERMIT (1) Upen reeeipt ef a 
eempleted Bf!plieatieft, a temperar, permit ma, ee issued at the 
diseretieft ef the beard. All applieaftts fer tiemporary permits 
applicants must sbow evidence of haying completed parts I 
through III of the NQCE and mav be issued a permit under 37-1-
30512!. MCA, while waiting to take part IV or the state 
practical, The permit reouires the permit holder to practice 
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llftlSt weFit under the ~ on-premises supervision asd pFesesee 
of a chirgpractor licensed ehirepraeter in the state of Montana 
a&d m~st t~rsieh deeHme&tatien ef this s~pervisieB a&d a 
e~leted applieatie& te the eeard. 

(2) will remain the same. 
(3) A temperary permit dees aet allew the hellier te ha¥e 

a sepaFate effiee as a sale praetitie&eF, er te praetiee the 
prefeesian withs~t supe~isie& ef a lieeaeed ehirepraeter. 

f4+ ill A notarized statement consenting to the above 
conditions shall be signed by both the supervising licensed 
chiropractor and the applicant, and filed with the board. 

(5) 'l'emperary permits will e&ly ee in effeet ttfttil 19 
days after the date ef the ae:ttt lieense e-iltittieB. Ne mere 
tha& twa eesseeutiwe temperary permits may be iee~ed te a& 
appliea&t ~slier eae applieatie&." 

Auth: Sec. 37-12-201, 37-1-319, MCA; ~. Sec. 37 1~ 393, 
37-1-305, MCA 

RiASON: This·rule is being amended to make clear that the 
licensed chiropractor is not required to provide direct 
supervision construed to require that the supervising 
chiropractor observe the temporary permit holder; rather the 
rule proposes that the supervising chiropractor be on the 
premises whenever the temporary permit holder is providing 
services. Subsection (3) is proposed for deletion because 37-
1-305, MCA, sets forth the expiration of a temporary permit. 
Implementing section 37-12-303, MCA, has been repealed. 

"8.12.606 RENEWALS - CONTINUING EPQCATION REQUIRgMEHTS 
111 The board shall send a renewal application form tg 

the licensee's address on file in the board office prigr tQ t~ 
renewal deadline. Failure of the licensee to receiye a renewal 
applicatign fgrro in no way releases the licensee from the 
obliqatign to renew his or her license in a timely manner. 
~ l2l ~ All licensee~ ~ ~ present evidence, 

satisfactory to the board, that they have in the year preceding 
the application for renewal, attended at least 12 hours of 
board-approved continuing education. Pailure ~er a lieensee ee 
eemply with this rule will eesetitute reassn fer de&ial e~ 
lieease renewal. 

(3) Licensees maY renew their licenses for a period of 
one year after the expiration date of the license by paying a 
late fee and by submitting documentation of the appropriate 
cgntinuinq education requirements, A license that is not 
renewed within one year of the most recent renewal date 
aytqmatically terminates. The terminated license may not be 
reinstated, and a new original license must be Qbtained by 
passing the sp~cial purposes examination fQr chirqpractic 
!SPEC! Administered by the national bqard Qf chirqpractic 
examiners and paying the appropriate fees, 
~ l1l The board shall approye Qn a case-by-case basis 

211 e~ontinuing education eeurses reeegnised ey the Beard 
pertaining te the praetiee of ehirepraetie may iselude these 
spensefed ey ccs appreYee ehirepraetie eelleges. PJi2rograms that 
it determines in its discretion to be related to the practice 
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of chiropractic will be a~pr~ea b~ the beard en a 'er ea$e 
Bae4-e. 

(3) In eraer te f~rther preteet the p~blie health ana te 
faeilitate the aaminietratien sf the aet $lnee amenaea, the 
beard hae fe~latea the felle~iHg ~le$. 

(a) ~he Humber sf leet~ree emple,ea fer the eaueatienal 
ee~r$es shall net be lese than e~ffieient te eenferM te the 
re~ire~ente ef this aet, ana the s~ejeet matter ef leet~res 
shall ee germane te the praetiee ef ehirspraetie. 

(b) and (c) will remain the same, but will be renumbered 
(5) and (6). 

(a) BKe~ses fer nan attenaanee shall ee l$S~e8 en the 
fellewing eenaitiens enlyt 

(i) Pestgraa~ate werl£, as aefiHea b)l the beard, iR an 
aeereaitea ehirepraetie eellege. 

Iii) Siellftess er s~eh ether eirel;llll8taftees which the beard 
may aete~ine net iHeensi$tent with this aet. 

f4+ l1l It shall be the a~tl' ef each All liceneeea ~ 
keep shall notity the department infermea of any change in h±e 
mailing address~. 

(S) Lieenseee whe ha¥e Ret renewed by eeteber 1 ef eaeh 
year shall pay a late renewal tee. 

(6) Aft inaeti.e stat~s an~al renewal fee is ~e en er 
befere SepteMber 1 ef eaeh year. ~he late fee previaea in 
s~bseetien (5) is applieable ts iHaeti¥e praetitieners.· 

Auth: Sec. 37-1-134, 37-12-201, 37-12-307, 37-1-141, ~ 
~. MCA; lMf, Sec. 37-1-134, 37-1-306, 37-12-307, MCA 

RBASQN: Whereas a licensee was previously allowed a period of 
time after the expiration date of a license before a late fee 
was necessary, the amendments in (1) and (2) modify the renewal 
scheme to be consistent with the statutory mandates of 37-12-
307, MCA, and the department rule on renewal of licenses, ARM 
8.2.208. Proposed (3) addresses the applicant who has not 
renewed and is presumed to be out of the practice. By this 
rule, the bo.ard has selected one year as the period of time 
after which .a practitioner must demonstrate continuing 
competency by retesting. The amendments regarding continuing 
education requirements primarily delete the waiver for failing 
to obtain th•e necessary credits and secondarily addresses 
grammar and :style. Language in current (2) and (3) regarding 
approval of continuing education is proposed for deletion 
because of redundancy. The substance of (6) is being moved to 
ARM 8.12.611 Inactive Status. 

"8.12.611 INACTIVE STATUS (1) "IHaetiwe praeEitiener" 
fer p~rpeses sf these r~les shall mean a praetitieaer whe is 
Hat praetieill9 ehirspraetie in the state ef UeHtafta aHa has 
applied fer una B!!eft graatea inaeti.-e stat~s. 

(ill Inaetioe praetitieaerB de Het ha•e te meet eeatin1:1iHg 
ea~eatiea reEfl:lirements ~aaer 37 lil 397, t!CJ. ana AR!( 8.12. 696. 

(3) Applicants re~~eeting inaeti¥e etat~e IIIHSt eertify 
their inteHtien te the saara ea a fen~ preeeribea by the beard. 

(4) Ia;teti..,e praetitisHers iHtenaing te resiHIIC 
praetiee IIIHSI: first satisfy the fellewing re~HiremeHte fer 
reinetateiiiCHI:. 
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(a) SHBmit writtea a~~lieatiea te the beard ea terms 
pre~iaed e~ the beard, 

(b) sHbmit f!reef ef ee~le.tiea ef 12 heHre ef af'pl'e•·ed 
eeatisHi!i!J eaHeatiea ia the year f!Feeeaia!J reirtstatemeat, arta 

(e) eHbmit a fee ef ~159.99 te be paia with the re~est 
fer reisetatemeat. 

Ill A licensed chiropractor who wishes to retain a 
license but who will not be practicing chiropractic may obtain 
an inactive status license upon submission of an application. 
An individual licensed on inactive status maY not practice 
chiropractic during the period in which he or she remains on 
inactive status. 

(2l An individual licensed on inactive status may convert 
his or her license to active status by submission of an 
approPriate application. payment of the renewal fee for the 
year in question. and evidence of one of the following: 

(al during each year of inactive status in this state. 
full-time (no less than 1,500 hours per yearl Practice of 
chiropractic under a license in good standing in another state 
that requires completion of continuing education substantially 
equivalent to that required under these rules; or 

fbl that the applicant has received in the 24 months 
preceding the application for reactivation. 12 continuing 
education credits for every year that the license has remained 
inactive beyond two years; or 

!cl passage of the special purposes examination for 
chiropractic," 

Auth: Sec. 37-1-131, 3? 1 13\, 37-1-319, 37-12-201, 37-
12-307, MCA; IM£, Sec. 37 1 134, 37-1-319, 37-12-201, ~ 
.l.Q.1, MCA 

REA$0N: The proposed amendments provide more detail in the 
procedures for instituting inactive status and reactivating a 
license. The amendment primarily addresses the methods of 
measuring competency upon application for reactivation by 
requiring a proportionate number of continuing education 
requirements to the length of time the practitioner remained 
inactive and by allowing the option of taking the examination. 
Similar language will be used for other boards to promote 
uniformity in the Professional & Occupational Licensing Bureau. 
Authorizing and implementing statute 37-1-134, MCA, provides 
that fees shall be commensurate with costs and is herein 
stricken, as the reference to fees in (4) (c) is more properly 
set forth under ARM 8.12.615 Fee Schedule. 

"8.12.615 FEE SCHEDULE 
(1) Application fee 1~25 eaall be retaised fer 

$125~ 
fee per section (written/ 

aamiaistratiwe eeats) 
(2) Re-examination 

practical) 
(3) Renewal fee 
(a) Active license 
(b) Inactive license 
(4) Late renewal fee 
(5) Original license fee 
(6) Temporary permit 
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(7) Application for impairment evaluators 
(8) Certificate for impairment evaluators 
(9) Renewal of certificate for impairment 

evaluators 50~ 
(10) Application fee for student/intern 25~ 
(11) Application fee for practitioners proposing 

to serve as preceptors 25~ 
(12! All fees are non-refundable." 
Auth: Sec. 37-1-134, 37-12-201, MCA; IMf, Sec. 37-1-134, 

37-12-201, 37-12-302, 37-12-303, 37-12-304, 37-12-307, MCA 

REASON: All fees are non-refundable because fees must be 
commensurate with program area costs and the fees must cover 
processing time. The fee for impairment evaluator application 
and certificate are proposed for reduction to help lower excess 
cash balance. 

"8.12.901 APPLICATIONS FOR CERTIFICATION OF IMPAIRMENT 
EVALUATORS (1) through (3) (c) will remain the same. 

(4) Diplomates of the American e8iFepFaetie board of 
chiropractic orthopedists (BAeBe DABQQJ in practice more than 
five +5+ years are exempt from the educational and training 
requirements. 

(5! and (6) will remain the same." 
Auth: Sec. 37-12-201, MCA; lMf, Sec. 37-12-201, MCA 

REA$0N: The proposed amendn1ents to (4) are necessary to correct 
typographical errors only and to strike (5) because it is not 
necessary to repeat the number after the word. 

"8.12.902 MINIMUM REQUIREMENTS FOR BOARP-APPROYBD 
PROGRAMS TO QUALIFY FOR CERTIFICATION AS IMPAIRMENT EVALUATQRS 

(1) and (1) (a) will remain the same. 
(b) 12 hours of education in which education materials 

have been compiled. written or prepared by a medical doctor 
wft6 s,eeialises specializing in impairment rating," 

Auth: Sec. 37-12-201, MCA; IM£, Sec. 37-12-201, MCA 

RBASQN: This amendment is being proposed to ensure the 
educational materials are compiled, written, or prepared by a 
medical doctor for protection of the public. 

3. The Board is proposing to repeal ARM 8.12.605 
(unnecessarily repeats 37-1-304, MCA); ARM 8.12.607 (now found 
in new rule I); ARM 8.12.609 (unnecessarily repeats 37-1-314, 
MCA); ARM 8.12.612 (unnecessarily repeats 37-1-307 and 37-1· 
312, MCA); ARM 8.12.613 (implementing section 37-12-321, MCA, 
has been repealed; rule engrafts additional requirements upon 
the statute and exceeds statutory authority); ARM 8.12.801 
through 8.12.804 (rules unnecessarily repeat or are in conflict 
with Title 37 chapter 1, Uniform Licensing Act 1995). The 
rules proposed for repeal are located at pages 8-359, 8-360, 8-
362 through 8-364, 8·371, and 8-372, Administrative Rules of 
Montana. The authority sections are 37-1-131, 37-1-136, 37-12-
201, 37·12-322, MCA, and the implementing sections are 37-1-
136, 37·12-321, 37-12-322, 37-12-323, MCA. 
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4. The proposed new rule will read as follows: 

"I UNPROFESSIONAL CONDUCT In addition to the 
unprofessional conduct provisions set forth at 37-1-316, MCA, 
and for the purpose of implementing the provisions of Title 37, 
chapter 1, MCA, the board defines unprofessional conduct as 
follows: 

(1) falsifying, altering or making incorrect essential 
entries or failing to make essential entries of client records; 

(2) committing a fraudulent insurance act as defined in 
33-1-1202, MCA; 

(3) using a firm name, letterhead, publication, term, 
title, designation, or document which states or implies an 
ability, relationship, or qualification that does not exist; 

(4) practicing the profession under a false name or name 
other than the name under which the license is held; 

(5) impersonating any licensee or representing oneself as 
a licensee for which one has no current license; 

(6) charging a client or a third-party payor for a 
service not performed, or submitting an account or charge for 
services that are false or misleading (does not apply to 
charging for an unkept appointment); 

(7) filing a complaint with, or providing information to 
the board which the licensee knows or ought to know is false or 
misleading (does not apply to any filing of complaint or 
providing information to the board when done in good faith); 

(8) violating, or attempting to violate, directly or 
indirectly, or assisting or abetting the violation of, or 
conspiring to violate any provision of Title 37, chapter 12, 
MCA, or rule promulgated thereunder, or any order of the board; 

(9) violating any state, federal, provincial, or tribal 
statute or administrative rule governing or affecting the 
professional conduct of any licensee; 

(10) being convicted of a misdemeanor or any felony 
involving the use, consumption or self-administration of any 
dangerous drug, controlled substance, or alcoholic beverage, or 
any combination of such substances; 

(11) using any dangerous drug or controlled substance 
illegally while providing professional services; 

(12) acting in such a manner as to present a danger to 
public health or safety, or to any client including, but not 
limited to, incompetence, negligence, or malpractice; 

(13) maintaining an unsanitary or unsafe office or 
practicing under unsanitary or unsafe conditions; 

(14) performing services outside of the licensee's area 
of training, expertise, competence, or scope of practice or 
licensure; 

(15) failing to obtain an appropriate consultation or 
make an appropriate referral when the problem or the client is 
beyond the licensee's training, experience or competence; 

(16) maintaining a relationship with a client that is 
likely to impair the licensee's professional judgment or 
increase the risk of client exploitation including providing 
services to employees, supervisees, close colleagues or 
relatives; 

MAR Notice No- 8-12~22 B-4/25/9~ 



-982-

(17) exerc~s~ng influence on or control over a client, 
including the promotion or the sale of services, goods, 
property, or drugs for the financial gain of the licensee or a 
third party; 

(18) promoting for personal gain any drug, device, 
treatment, procedure, product, or service which is unnecessary, 
ineffective, or unsafe; 

(19) offering, giving, or receiving commissions, rebates, 
or other forms of remuneration for the referral of clients. 
Notwithstanding this provision, a licensee may pay an 
independent advertising or marketing agent compensation for 
advertising or marketing services rendered on the licensee's 
behalf by such agent, including compensation for referrals of 
clients identified through such services on a per client basis; 

(20) accepting employment adverse to a client or former 
client relating to a matter with respect to which the licensee 
has obtained confidential information by reason of or in the 
course of the licensee's employment by, or relationship with, 
such client or former client; 

(21) failing to advise the client, before performing any 
service or providing any product, of the charge for a service 
or product or the fee schedule or other basis for which the 
proposed changes shall be determined; 

(22) charging a fee that is clearly excessive in relation 
to the service or product for which it is charged; 

(23) failing to make or retain records for work performed 
or services provided. Records may be destroyed 10 years after 
the end of the client relationship. In the case of a minor, 
the time period is 10 years after their eighteenth birthday; 

(24) failing to render adequate supervision, management, 
training, or control of auxiliary staff or other persons, 
including licensees practicing under the licensee's supervision 
or control according to generally accepted standards of 
practice; 

(25) discontinuing professional services unless services 
have been completed, the client requests the discontinuation, 
alternative or replacement services are arranged, or the client 
is given reasonable opportunity to arrange alternative or 
replacement services; 

(26) delegating a professional responsibility to a person 
when the licensee knows, or has reason to know, that the person 
is not qualified by training, experience, license, or 
certification to perform the delegated task; 

(27) accepting, directly or indirectly, employment from 
any person who is not licensed to practice the profession or 
occupation or who is not licensed or authorized to operate a 
professional practice or business; 

(28) failing to cooperate with a board inspection or 
investigation in any material respect; 

(29) failing to report an incident of unsafe practice or 
unethical conduct of another licensee to the licensing 
authority; 

(30) failing to obtain informed consent from the patient 
or the patient's representative prior to providing any 
therapeutic, preventative, palliative, diagnostic, cosmetic, or 
other health-related care; 
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(31) employing a nontraditional or experimental treatment 
or diagnostic process without informed consent from the patient 
or the patient's representative prior to such diagnostic 
procedure or treatment, or research, or which is inconsistent 
with the health or safety of the patient or public; 

(32) guaranteeing that a cure will result from the 
performance of medical services; 

(33) ordering, performing, or administering, without 
clinical justification, tests, studies, x·rays, treatments, or 
services; 

(34) prescribing, dispensing or furnishing any 
prescription drug; 

(35) notwithstanding any provision regarding privileged 
communications, failing to take reasonable steps to inform or 
protect a client's intended victim and inform the proper law 
enforcement officials in circumstances where the licensee 
becomes aware, during the course of providing or supervising 
professional services, that a client intends or plans to 
inflict serious bodily harm to another person; 

(36) notwithstanding any provision regarding privileged 
communications, failing to take reasonable steps to protect a 
client in circumstances where a licensee becomes aware, during 
the course of providing or supervising professional services, 
that a client intends or plans to inflict bodily harm to 
himself or herself; 

(37) failing to provide to a patient, patient's 
representative, or an authorized health care practitioner, upon 
a written request, the medical record or a copy of the medical 
record relating to the patient which is in the possession or 
under the control of the professional. Prior payment for 
professional services to which the records relate, other than 
photocopy charges, may not be required as a condition of making 
the records available; 

(38) engaging in sexual contact, sexual intrusion, or 
sexual penetration, as defined in 45-12-101, MCA, with a client 
during a period of time in which a professional relationship 
exists or for up to 12 months after the relationship has 
terminated; 

(39) failing to account for funds received in connection 
with any services rendered or to be rendered; 

(40) breaching any contract with any person contracting 
for services of the license holder, which breach results in a 
material injury to another person.· 

Auth: Sec. 37-1-319, 37-1-131, MCA; IMf, Sec. 37-1-307, 
37-1-308, 37-1-309, 37-1-311, 37-1-312, MCA 

REASQH: The proposed new rule replaces an existing 
unprofessional conduct rule in favor of broader, more accurate 
and precise grounds of unprofessional conduct. The proposed 
new rule utilizes uniform language that will be applied to 
other boards in the Professional & Occupational Licensing 
Bureau to promote uniformity and efficiency. 

5. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to the Board of 
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Chiropractors, 111 North Jackson, P.O. Box 200513, Helena, 
Montana 59620-0513, to be received no later than 5:00p.m-. May 
23, 1996. 

6. Colleen A. Graham, attorney, has been designated to 
preside over and conduct this hearing. 

BOARD OF CHIROPRACTORS 
MARVIN HARRIS, PRESIDENT 

BY: ===-='{'-;7-2-=:, ' i ·=V:-:::-l. ~L>~q.J..t;,~==
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, April 15, 1996. 
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BEFORE THE BOARD OF SANITARIANS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment, repeal and adoption 
of rules pertaining to 
sanitarians 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT, 
REPEAL AND ADOPTION OF RULES 
PERTAINING TO SANITARIANS 

TO: All Interested Persons: 
1. On March 7, 1996, the Board of Sanitarians published a 

notice of proposed amendment, repeal and adoption of rules 
pertaining to sanitarians at page 626, 1996 Montana 
Administrative Register, issue number 5. 

2. The Board received a sufficient number of requests 
from qualifying individuals for a public hearing on the 
proposed amendment, repeal and adoption. The Board will hold a 
hearing on May 17, 1996, at 10:00 a.m. in the downstairs 
conference room of the Department of Commerce, 1424 · 9th 
Avenue, Helena, Montana. 

3. The Department of Commerce will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you request an 
accommodation, contact the Department no later than 5:00p.m., 
May 7, 1996, to advise us of the nature of the accommodation 
that you need. Please contact Helena Lee, Board of 
Sanitarians, 111 N. Jackson, P.O. Box 200513, Helena, Montana 
59620·0513; telephone (406) 444·3091; Montana Relay 1·800·253-
4091; TDD (406) 444-2978; facsimile (406) 444-1667. Persons 
with disabilities who need an alternative accessible format of 
this document in order to participate in this rule-making 
process should contact Helena Lee. 

4. Interested persons may present their data, views, or 
ar~uments, either orally or in writing, at the hearing. 
Wr1tten data, views, or arguments may also be submitted to 
Helena Lee, Board of Sanitaiians, 111 N. Jackson, P. o. Box 
200513, Helena, Montana 5~620-0513, and must be received no 
later than May 23, 1996 at 5:00 p.m. 

5. Colleen A. Graham, attorney, has been designated to 
preside over and conduct this hearing. 

BOARD OF SANITARIANS 
MELISSA TUEMMLER, CHAIRMAN 

/7 . 'k . !T..L_ 
BY: ~ 

ANNIE M. BARTOS, CHIEF COUNSEL 
DEPAR~ OF COMMERCE 

L& '14 0~ 
ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, January 12, 1996. 
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BEFORE THE BANKING AND FINANCIAL 
INSTITUTIONS DIVISION 

DEPARTMENT OF COMMERCE 
STATE OF MONTANA 

In the matter of the proposed 
amendment of a rule pertaining 
to dollar amounts to which 
consumer loan rates are to be 
applied 

NOTICE OF PROPOSED AMENDMENT 
OF 8. 80.307 DOLLAR AMOUNTS TO 
WHICH CONSUMER LOAN RATES 
ARE TO BE APPLIED 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On May 25, 1996, the Banking and Financial 

Institutions Division proposes to amend the above-stated rule. 
2. The proposed amendment will read as follows: (new 

matter underlined, deleted matter interlined) 

"8.80.307 DQLLAR AMOUNTS TO WHICH CQNSUHER LOAN RATES ARE 
TO BE APPLIED (1) The dollar amounts in the following 
statutory sections are changed to the new designated amounts as 
follows: 

Authority Stated Affiount 
See~ieR 32-5-201(4}, MCA $1,000~ 
seeeiea 32-5-306(7l, 5Mi~ $ 300~ 

Auth: Sec. 32- - 4, MCA; IMf, Sec. 
32-5-301, 32-5-302, 32·5-306, MCA 

Changed 
Designated Amount 
$1,699.99 ~ 
$ ~· ~ 

32-5-104, 32-5-201, 

REA$QN: Section 32-5-104, MCA, ties certain dollar amounts 
listed in Title 32, chapter 5 to the u.s. Consumer Price Index. 
Changes in the CPI may trigger changes in the dollar amounts. 
The changes are accomplished by administrative rule. The CPI 
has changed enough in the past two years to require an 
adjustment. The amounts currently listed in ARM 8.80.307 will 
be increased by 20t by the proposed amendment. 

3. Interested persons may submit their data, views or 
arguments concerning the proposed amendment in writing to the 
Banking and Financial Institutions Division, 846 Front Street, 
P.O. Box 200546, Helena, Montana 59620-0546, or by facsimile to 
(406} 444-4186, to be received no later than 5:00p.m., May 23, 
1996. 

4. If a person who is directly affected by the proposed 
amendment wishes to present his data, views or arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit the request along with any comments he 
has to the Banking and Financial Institutions Division, 846 
Front Street, P.O. Box 200546, Helena, Montana 59620-0546, or 
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by facsimile to (406) 444-4186, to be received no later than 
5:00p.m., May 23, 1996. 

5. If the Division receives requests for a public hearing 
on the proposed amendment from either 10 percent or 25, 
whichever is less, of those persons who are directly affected 
by the proposed amendment, from the Administrative Code 
Committee of the legislature, from a governmental agency or 
subdivision or from an association having no less than 25 
members who will be directly affected, a hearing will be held 
at a later date. Notice of the hearing will be published in 
the Montana Administrative Register. Ten percent of those 
persons directly affected has been determined to be 4 based on 
the 45 licensees in Montana. 

BANKING AND FINANCIAL 
INSTITUTIONS DIVISION 
DONALD HUTCHINSON, COMMISSIONER 
OF BANKING AND FINANCIAL 
INSTITUTIONS 

BY: Uw-~- DaJi: 
ANN~=~rB=--'M"':".--=:BAR;;:.,:::;TO===s-, -C:::;H;;,I;,:B:;F~C:,O:-::UN=s=s=-L-
DEPARTMBNT OF COMMERCE 

Certified to the Secretary of State, April 15, 1996. 
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BEFORE THE LOCAL GOVERNMENT ASSISTANCE DIVISION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
repeal of rules pertaining to 
state grants to counties for 
district court assistance 

NOTICE OF PROPOSED REPEAL OF 
ARM 8.83.401, 8.83.402, 
8.83.403 and 8.83.404 
PERTAINING TO STATE GRANTS 
TO COUNTIES FOR DISTRICT 
COURT ASSISTANCE 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On May 25, 1996, the Local Government Assistance 

Division proposes to repeal ARM 8.83.401, 8.83.402, 8.83.403 
and 8.83.404, which are located at pages 8-2481 and 8·2482, 
Administrative Rules of Montana. The authority section is 7-6-
2352, MCA, and the implementing section is 7-6-2352, MCA. The 
reason for the proposed repeals is that the 1993 Legislature 
transferred authority to administer the district court grant 
program established by section 7-6-2353, MCA, from the 
Department of Commerce to the supreme Court Administrator (Sec. 
2, Ch. 330, L. 1993). 

2. Interested persons may submit their data, views or 
arguments concerning the proposed repeals in writing to the 
Local Government Assistance Division, 1424 - 9th Avenue, P.O. 
Box 200501, Helena, Montana 59620-0501, or by facsimile to 
(406) 444-4482, to be received no later than 5:00p.m., May 23, 
1996. 

3. If a person who is directly affected by the proposed 
repeals wishes to present his data, views or arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit the request along with any comments he 
has to the Local Government Assistance Division, P.O. Box 
200501, Helena, Montana 59620-0501, or by facsimile to (406) 
444-4482, to be received no later than 5:00p.m., May 23, 1996. 

4. If the Board receives requests for a public hearing on 
the proposed repeals from either 10 percent or 25, whichever is 
less, of those persons who are directly affected by the 
proposed repeals, from the Administrative Code Committee of the 
legislature, from a governmental agency or subdivision or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
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Administrative Register. Ten percent of those persons directly 
affected has been determined to be more than 25. 

LOCAL GOVERNMENT ASSISTANCE 
DIVISION 

BY: ~ U{ · '!;W-t'> 
ANNIE ~TOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, April 15, 1996. 
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BEFORE THE BOARD OF PUBLIC EDUCAT.ION 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of Teacher 
Certification 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
PROPOSED AMENDMENT TO ARM 
10.57.301 ENDORSEMENT 
INFORMATION 

1. On May 23, 1996, at 9:00a.m., or as soon thereafter 
as it may be heard, a public hearing will be held at the Board 
of Public Education Offices, 2500 Broadway, Helena, in the 
matter of the proposed amendment to 10.57.301 Endorsement 
Information. 

2. The rule as proposed to be amended provides as 
follows: 

10.27.301 ENDORSEMENT INFORMATION 
(1) through (5) will remain the same. 
(6) Both elementary and secondary training to include 

student teaching or appropriate waiver are required for 
endorsement in any approved K-12 endorsement area. 

lgl A class 1 or 2 certificate may be endorsed in 
soecial education K-12 with program preparation at the 
elementary or secondary levels. or a balanced K-12 program of 
comparable preparation. 

(7) through (10) remain the same. 

AUTH: Sec. 20-2 121 MCA IMP: Sec. 20·4-102 MCA 

3. The board's proposal permits basic educational 
background and student teaching experience (or authorized 
waiver) at the levels endorsed. This does not create a 
"specialist". Montana does not consider that an extended 
major, such as English, chemistry or elementary education, 
creates a specialist. By our standards for preparing special 
education teachers, Montana seeks the •generalist• in special 
education to meet local district needs. 

4. Interested parties may submit their data, views or 
arguments either orally or in writing, at the hearing. 
Written data, views or arguments may also be submitted to 
Wilbur Anderson, Chairman of the Board of Public Education, 
2500 Broadway. Helena, MT 59620, no later than May 23, 1996. 

5. Wilbur Anderson, Chairman of the Board of Public 
Education, 2500 Broadway, Helena. has been designated to 
preside over and ~onduct the hearing. 

I 

tu~M 

Certified to the Secretary ot State un 4/9/96. 
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BEFORE THE FISH, WILDLIFE AND PARKS COMMISSION 
AND THE DEPARTMENT OF FISH, WILDLIFE AND PARKS 

OF THE STATE OF MONTANA 

In the matter of the proposed 
repeal of ARM 12.3.107, 
12.3.108, 12.3.114, 12.3.207, 
and 12.3. 401 all relating to 
the issuance of hunting, 
fishing and trapping 
licenses. 

NOTICE OF PROPOSED 
REPEAL OF RULES 

NO PUBLIC HEARING 
CONTEMPLATED 

To: All Interested Persons. 

1. On May 31, 1996, the Fish, Wildlife and Parks 
Commission (commission) and the Department of Fish, Wildlife and 
Parks (department) propose to repeal ARM 12.3 .107, 12.3. lOB, 
12.3.114, 12.3.207 and 12.3.401 relating to the issuance of 
hunting, fishing, and trapping licenses. The commission and 
department are proposing to repeal these rules because they 
either repeat or paraphrase statutory language, are repeated in 
other rules or should be addressed as a department internal 
personnel policy. 

2. Rule 12.3.107, a rule proposed to be repealed, is on 
page 12-106 of the Administrative Rules of Montana. 

AUTH: 8-2-706, MCA IMP: 8-2-706, MCA 

Rule 12.3.108, a rule proposed to be repealed, is on page 
12-106 of the Administrative Rules of Montana. 

AUTH: 87-1-304, MCA IMP: 87-2-702, MCA 

Rule 12.3.114, a rule proposed to be repealed, is on page 
12-111 of the Administrative Rules of Montana. 

I 

AUTH: 87-2-705, MCA IMP: 87-2-705, MCA 

Rule 12.3.207, a rule proposed to be repealed, is on page 
12-121 of the Administrative Rules of Montana. 

AUTH: 87-1-201, MCA IMP: 87-2-901, MCA 
87-2-901 

Rule 12.3.401, a rule proposed to be repealed, is on page 
12-127 of the Administrative Rules of Montana. 

AUTH: 87-2-104, MCA IMP: 87-2-104, MCA 

3. Rationale: The repeal of the rules as proposed is part 
of the department's and commission's efforts to reduce rules by 
repealing those tha,t are unnecessary or duplicative. This is to 
meet the intent of HJR 5 of the 1995 legislative session. 
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ARM 12.3.107, Antelope Licenses for Disabled Persons, is 
proposed for repeal because it only paraphrases statutory 
language, with one exception, and does that poorly. The rule 
does define which hunting districts are available to disabled 
persons for their preference; however, this is also done in the 
annual hunting regulations of the commission which is 
sufficient. This is a department and commission rule. 

ARM 12.3.108, Prerequisites for Special Elk Permits, is 
proposed for repeal because it is repeated in ARM 12.2.111(2) 
and 12.3.113(3). This is a commission rule. 

ARM 12.3.114, Antlerless Elk License, is proposed for 
repeal because the rule language is also contained within ARM 
12.3.113. This is a department rule. 

ARM 12.3.207, Department Procedures, is proposed for repeal 
because it only establishes internal operating procedures of the 
department in processing applications to be a license agent. It 
is not an appropriate subject for a rule but is appropriate as 
an internal personnel policy. This is a department rule 

ARM 12.3.401, Fee for Duplicate License, is proposed for 
repeal because it is duplicated in ARM 12.3. 403. This is a 
department rule. 

4. Interested persons may present their data, views or 
arguments concerning the proposed repeals in writing no later 
than May 23, 1996, to Robert N. Lane, Department of Fish, 
Wildlife & Parks, P.O. Box 200701, Helena, MT 59620-0701. 

5. If a person who is directly affected by the proposed 
repeals wishes to express his or her data, views and 
arguments orally or in writing at a public hearing, he or she 
must make written request for a hearing and submit this request 
along with any written comments he or she has to Robert N. Lane, 
Department of Fish, Wildlife & Parks, P.O. Box 200701, Helena, 
MT 59620-0701. A written request for hearing must be received 
no later than May 23, 1996. 

6. If the agency receives requests for a public hearing on 
the proposed repeals from either 10\ or 25, whichever is 
less, of the persons who are directly affected by the proposed 
action; from the Administrative Code Committee of the 
legislature; from a governmental subdivision or agency; or from 
an association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be in excess of 25 based on the 
number of license applicants in Montana each year. 
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FISH, WILDLIFE & PARKS COMMISSION 
AND DEPARTMENT OF FISH, WILDLIFE 
AND PARKS 

raham, Secretary of 
Fish, Wildli e & Parks Commission 
and Director of Department of Fish 
Wildlife and Parks 

Certified to the Secretary of State on April 15, 1996 . 
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BEFORE THE FISH, WILDLIFE AND PARKS COMMISSION 
OF THE STATE OF MONTANA 

In the matter of proposed 
amendment of ARM 12.4.102 
relating to the stream access 
definitions in rules. 

To: All Interested Persons. 

NOTICE OF PROPOSED 
AMENDMENT OF RULE 

NO PUBLIC HF:ARING 
CONTEMPLATED 

1. On May 31, 1996, the Fish, Wildlife and Parks 
The 
the 

Commission (commission) proposes to amend ARM 12.4.102. 
amendment will eliminate definitions already found in 
definitions for the stream access statutes, 23-2-301, MCA. 

2. The rule proposed to be amended provides as follows: 

12.4 102 DEFINITIONS 
the definitions found in 
definitions apply: 

For the purposes of this subchapter 
23-2-301. MCA· and the following 

(1) "Adversely affecting" means significantly and harmfully 
altering the quality or quantity of fish or wildlife 
populations. 

(~) "Class I ~ca~er" 111eaRs aR:r Fivel:' er s~Feam whieh. 
(a) lies ,,ithiR the effieially FeeeFaee feeeral !JS•eFRmeRt 

SHF•ey meaRder liRes theFeef, 
(e) flews B•er laRes that ha•e seeR jHdieiall) deterllliRed 

te ee ewHea ~ the state ey FeaeeR ef applieatieR ef the federal 
RavigaeiliEy teet feF state atrea!IIBed e .. ReFehip, 

(e) are eF have eeefl eapaele ef eHppertiR!!' eem111eFeial 
aeti~it:r withift the 111eaRifl!!' ef the feaeFal fla•igaeility teet fer 
state etrea!IIBea eWAeFship, er 

(a) are eF have eeel'l eapaele ef BHppeFtift!!' the felle~cifl!!' 
eeiR!fteFeial aetivitiee. be!J fleatiR!J, tFaReppertatieR ef f>1re 
BRB eltifiS, ehippiR§'> eellllft81"eial §'HiBiR!J tteiR'!J lftHltij9eFSBH 
•,catereFaft, pHelie tl"aRspeFtatieH sF the tiaftsj9el"tatieR ef 
111erehaR8iee as these aeti'l'itiee ha.e beeR defil'teEi ey ptielishea 
jHaieial epiel'l as ef •'PFil 19, 1985. 

(3) "Claee II wateF" !lleaHe aHy riveF er etFea"' that ie Ret 
a elaee I ·.catel!'. 

(4--'l_) "Damage" means physical harm to structures, equipment, 
agricultural production, or stream beds or banks up to the 
ordinary high-water mark or to land beyond the ordinary high 
water mark. 

(51) "Degradation" means physical harm to the stream banks 
and beds that results in continuous, long-term violations of 
state or federal water quality standards. 

(~.i) "Disrupting or altering" means causing modification of 
an area resulting in a measurable harmful reduction in biotic 
community or communities. 
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(7) "0£eliaary fii§'h <ate£ llla£lt" 111eaas the liae that ~-·ate£ 
i~~~p£7sses ea laael ey eeo"e£iA!J it fe£ et~ffieieat Jlel!'ieels te eaHse 
Jjft~Bl:eal eha£aete£ieties that elistift!JHiSh the al!'ea eele~J the 
liae f£6111 the a£ea aee.•e it. Cha£aeteristies ef the a£ea eele .. 
tfie liRe iaelt~ele, whea aJlJll!'BJll!'iate, eHt a£e aet 1 i111iteel te 
eleJll!'i>atieA ef the eeil ef et~eetaatiall} all te££est£ial 
¥e!JetatieA aael eleetl!'Hetiea ef its a!Jriet~ltH£al oe!Jetati~e valt~e. 
A fleeellllaia aeljaeeat te BH£faee watel!'s is aet eeftsielel!'eel te ee 
witfiiA the st~Ffaee wate£e' ereliaa£y ai§'h "'ate£ 111a£lE. 

(&~) "Person" means an individual, firm, corporation, 
association, partnership, municipality, or local, state, or 
federal governmental agency. 

( 9) "Ree£eatieHal HSe" 111eaas fishift§', ftHAtiag, swilftllliftg, 
fleatift!J ia e111all eraft e£ etfie£ fletatieft eleviees, eeatift!J ia 
!llete£ieeel e£aft er el!'aft Jll!'epellea e~ ear Ell!' paeielle, aaa e.the£ 
wate£ Felateei pleaSHI!'e aetivitiee. 

AUTH: 
IMP: 

87-1-303, MCA 
23-2-302, MCA 

3. Rationale: The ~t of the rules as proposed is 
part of the commission's effort to reduce rules by deleting 
sections that are unnecessary or duplicative. This is to meet the 
intent of HJR 5 of the 1995 legislative session. 

The rules of the commission establishing procedures for limiting 
or restricting recreational use of certain streams or rivers 
pursuant to 23-2-302(5), MCA, use some definitions that repeat 
statutory definitions. The commission proposes to incorporate 
the statutory definitions and then eliminate the definitions 
repeated in ARM 12.4.102. 

4. Interested persons may present their data, views or 
arguments concerning the proposed amendments in writing no later 
than May 23, 1996, to Bob Lane, Department of Fish, Wildlife and 
Parks, P.O. Box 200701, Helena, MT 596201-0701. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his or her data, views and arguments 
orally or in writing at a public hearing, he or she must make 
written request for a hearing and submit this request along with 
any written comments he or she has to Bob Lane, Department of 
Fish, Wildlife and Parks, P.O. Box 200701, Helena, MT 596201-
0701. A written request for hearing must be received no later 
than May 23, 1996. 

6. If the agency receives requests for a public hearing on 
the proposed amendments from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
action; from the Administrative Code Committee of the 
legislature; from a governmental subdivision or agency; or from 
an association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
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Administrative Register. Ten percent of those persons directly 
affected has been determined to be in excess of 25 based on the 
number of persons who fish and recreate in stream and rivers in 
the state plus the number of riparian landowners. 

RULE REVIEWER COMMISSION 

l!rM;!( ~ 
Robert N. Lane 

Certified to the Secretary of State 
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BEFORE THE FISH, WILDLIFE AND PARKS COMMISSION 
AND THE DEPARTMENT OF FISH, WILDLIFE AND PARKS 

OF THE STATE OF MONTANA 

In the matter of the proposed 
repeal of ARM 12.2. 304, 
12.5.101, 12.5.401 and 
12. 10.102, and the amendments 
of ARM 12.5.102 and 12.10.103 
relating to the natural 
resource policies and public 
participation. 

NOTICE OF PROPOSED 
REPEAL AND AMENDMENT 
OF RULES 

NO PUBLIC HEARING 
CONTEMPLATED 

To: All Interested Persons. 

1. On May 31, 1996, the Fish, Wildlife and Parks 
Commission (commission) proposes to repeal a rule addressing 
coal resources, ARM 12.5.101, and to amend a rule on comm1ssion 
policy on natural resource development, ARM 12. 5. 102. The 
commission and the Department of Fish, Wildlife & Parks 
(department) propose to repeal a rule addressing oil and gas 
leasing on department property, ARM 12.5.401. The department 
proposes to repeal a rule addressing public participation in 
contracts through bidding, ARM 12.2. 304, and to repeal ARM 
12.10.102 and amend ARM 12.10.103, both addressing applications 
for shooting range grants. 

2. The rules proposed to be repealed are as follows: 

ARM 12.2.304, a rule proposed to be repealed, is on page 
12-21 of the Administrative Rules of Montana. 

AUTH: 2-3-103, MCA IMP: 2-3-103, MCA 

ARM 12.5.101, a rule proposed to be repealed, is on page 
12-203 of the Administrative Rules of Montana. 

AUTH: 87-1-301,MCA IMP: 87-1-201, MCA 
87-1-301, MCA 

ARM 12.5.401, a rule proposed to be repealed, is on page 
12-217 of the Administrative Rules of Montana. 

AUTH: 23-1-106, MCA 
87-1-301, MCA 

IMP: 23-1-102, MCA 
87-1-209, MCA 
87-1-301, MCA 

ARM 12.10.102, a rule proposed to be repealed, is on page 
12-1007 of the Administrative Rules of Montana. 

AUTH: 87-1-201, MCA IMP: 87-1-201, MCA 
87-2-105, MCA 

3. The rules as proposed to be amended provide as follows: 
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1Z.5.l02 NATURAL RESOURCES DEVELOPMENT POLICY {1) The 
Mefteana fish afta ga~e es~iesisn ~eesgniees ehe naeien's neea 
fe~ an enpanaea aRa eeneiRtiing sll:ppl)l sf natcll:~al 1eae1:1Pees ana 
reeegniees ehe eeene~ie eppsPEil:Aieies asseeiaeea witch tche 
aevelep~entc ef these Pesell:~eee. ~he ee~iesien alae ~eeegnieee 
tche varietc')l ef en<'i~en~eneal sAa eeelegieal p~eele~s thee have 
in tche past eee8 aeeeeiatcea with the eHtcraetcien aHa aeoelep~eAt 
sf MeRtens's aatcll:ral Pessll:~eee. It is iRePeae!.Hgly a:ppa~ent 
thae !lantana is entePing a pe~iea sf greatcly aeeele~atea 
aevelep~ent. Therefere, the ee-issis8 aaeptce tche pelie} ef 
ell:ppe~ting the eroierl)l aHa ee~pletely plaAAeEi de' elep~eHe sf any 
Hatcll:~al reeell:ree erientcea iaall:etPy that eensioiePs aHa ~espeete 
all aepeete ef aA area's eesle~ ana envireA~eHtcal ~ll:alitc}. 

{2) ~he ee-ieeien e1:1ppe~te the Bll:Pfaee MiniHg fe~ eeal 
8fta BefttBHite, the SPeage ~iHiH!J fe~ gela, SHS the oiPilliftg fs~ 
eil •,.•hee tchat ae•,elsplllent is aeee~aeiea b)' ~anoiate~y 
reela~atciee aeaieaeea te reetcePiAg the Bll:Pfaee sf tche lana te 
the hi'!!'heetc pessiele level sf pPeall:etivie)l. Te this end, tche 
es~iesien ·,:ill we~IE eeepePati; el> ':ith aey ana all es111panies te 
eHell:re ehatc ne•,: ae·,elepiH'!!' lllifteral aeEi eil eneraetieH eslllpleHee 
aPe pla88eoi tee have the least peesible oiis~ll:peieH ef afl area's 
p~eseet fish aHa aildlife eeeleg} aea that this deoelep~eRt ee 
designed tee eesll:re the ~aietenanee ef the highest eeviren~entcal 
!flislit} eeehnele'!!'ieall)l peeeiele. Reeegnieil'l'!!' ehe ee~plete laelt 
at eeoiPBHI!IeHtal preteetieH Hew aseeeiateoi with pPeseHt ~iee~al 
aea ail ellplePatiel'l aHa ~iHiH'!!' elai~ ~ail'ltcel'laHee pPeeeall:~ee, ehe 
ee-iesiee Sll:pperee effe~te tee ~alEe llliftePal euplePatiee 1 
inel1:1dil'l'!!' eil aea gee, 111sre ee111patiele with eHoiPee~eetal 
!fltality lllaiHtcenanee. 

{3) The ee8tift1:lil'lg euteesiee ef le'!!'giH!J with its 
aseeeiatea eHeeseive ~eaEiin'!!' inte Meetaea's dwindling wile aleae 
is eatteing ee • e~e ~aeage~eet p~eble~s ill se • ePal epeeies ef 
Mefttaea willilife 1 ~eat eetael:~ elk a8oi e1:1tth~eat tPettt. Ie is 
preeeeaieg l!eoiay an p1:1elie laea aHa i8tcePepe~sea pPivate lanes 
with pPaetieall) a tetsl aiePegapa fer the wildlife eeeleg)l ef 
the apeas it atfeete. 

{4) The es111111ieeiee reeegeiees the neeli sf the natien fep 
ferest pPeattets, hewever, it alee ~eeeg8iees that leggiH!J aea 
PBaliiAg lllttBt Be lese aiel!'1:lptive if Bll:l!' Wildlife pepll:latiSHB &Pe 
te preeper. Te aeee~~~plieh trtte ~ll:ltiple ~ee ef Meetaea'e fapestc 
lands, the ee~~iseieft will werlt eeeperatcLely with all fepeetc 
laRa ~aeagePe, pttblie aea pri· .. ate, te ene~re that eHietiH!J 
.. ilalife '"alll:es are reepeetea. Sieee the ee-iseie8 ie the 
effieial pee~eatieH ageeey ef Me8tafta, it feels aft aaaitieHal 
Peepeeeieility te aeeeee the tr1:1e oal1:1e ef fepeet reads that aPe 
paPtially fiRa!'leea as geeePal aeeeee ~eaas ~.-ith Pee~eatiee 
eeeefite. 

{5) The ae~elep~ent ef ••eetaea's 'J¥BEBP Pesettreee has lefl'!!' 
been aft a~ea ef eeHeerH aRd ievel·,e~eRt b} the ee-ieeieR, anei 
paPtieipatieft iH these aetioitiee ey tfie @BR~Mieeieft ie Bette~ 
teaa} thaH it e·,e~ has eeeH. lleweve~·. the Reed fep early 
eeelegieal plaaRing ift ~aH} aepeets ef wate~ aeoelep111ent aeli 
t~~afta!Je~eRt ie still %er) appa~eetly laekiag. It is the~efare 
the pelie) sf the ee~~iseieR te 'e~lt fep tetal in, elve~eHt ie 
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a~l pfiases ef ~Jater reee~;~ree !llaflfliflg aaei eie·relepllleftt, segiaaiag 
w1th ~fi7 reee§'flitiefl ef fi~fi, wileilife aaei reereatiefl as legal 
Beflef1e1al ~;~ses ef ~ater w1tfie~t; eii~ersiea. 

(6 J It is BB'> ie~e tfiat this iflvel¥elfteat ea the part ef ti!.e 
eelftlftissisR ie eesential te ens~;~re the stasilit} sf the hasitat 
sr the efl'>irenlfteftts that prsei~;~ee e~;~r fish aaei ~ileilife ress~;~ree. 
It is f~;~rtker appareftt that this iR¥slwelfteRt is 
i~RtJFBsasle nitkia e1:1r preeeat syete111 sf fiRaReiRg. Therefere 
this ee111111issiea I:IF!Jes the eie¥elepere aftei elltraeters ef MeRtaaa' s 
Rat~;~ral rese~;~rees te reee!JRime their respeRsisilit~ te tfie laRd 
that is the ee~;~ree ef their preei~;~ees, aRei te these wl\e we~;~lei ~;~ee 
ehe111 after ~;~s, aaei Blippert this pelie~ ef eeeperatiaa seth 
merall~ and fiaaaeiall}. 

(7) IR eeaj~;~aeeieR •.deh ehis peliey, the eelftlftieeiea we~;~ld 
lilte te l"eee!Jaime ehe pl"B!Jress aehie¥eei wieh ehe highway 
eenstrl:letiea pFS!JFiilft iR tlentafta, As a res~;~lt; sf ehe StreaM 
PFeeer-.•atieR ."Joef.e ef 1963 aftd 1965, ehe B.igh"'a~s eeRf.in~;~e te se 
s1:1ilt aaei EFBI;IE sl>rea111 ¥al~;~es 111aineaiReei. This pra!J:Falft is 
!JrewiR!J FIBoJ foe the peiRt \Jhere fish, wildlife al'ld :Feereatiea 
-.•al~;~es 111ay se enhaReeei as a Fes~;~le ef fii!Jhlolay eSFtstl!'l;let;ieR. 

{1) The Montana fish. wildlife & parks commission 
recognizes the nation's need for an expanded and continuing 
supply of natural resources and recognizes the economic 
opportunities associated with the development of these 
resources. The commission also recognizes the importance of 
such development being orderly and planned, The commission 
believes that development in Montana must incorporate fish and 
wildlife yalues. both economic and intrinsic. through 
recognition of the jmportance of habitat. reclamation. 
sustainable development with protection for wildlife. 
maintaining high quality of water resources. and involving the 
many different publics who have a vital stake in Montana's fish 
and wildlife resource. 

AUTH: 67-1-301, MCA IMP: 67-1-201, MCA 
67-1-301, MCA 

12.10.103 REQUIRED INFORMAIION FOR GBANT APPLICAtiONS 
(l) To avply for a shooting range development grant. an 

applicant must prepare and submit a completed application to the 
department • s conservation education division in Helena. For 
Questions and assistance call (406) 444-4016. 

(2) Applications are reyiewed throughout the biennium as 
long as funds are available. 

{1) remains the same but is renumbered as (3) . 
AUTH: 67-1-201, MCA IMP: 67-1-201, MCA 

67-2-105, MCA 

4. Rationale: The repeal of the rules as proposed is part 
of the department's and commission's efforts to reduce rules by 
repealing those that are unnecessary or duplicative. This is to 
meet the intent of HJR 5 of the 1995 legislative session. 

ARM 12.2.304 is proposed for repeal because it only repeats 
what is required by statute. The rule states the public's 
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opportunity to participate in 
through the invitation to bid. 

the awarding of contracts is 
This is a department rule. 

ARM 12.5 .101, Coal Resource Statement, is proposed for 
repeal on the grounds it is no longer necessary because it is a 
rule advocating policy positions rather than a substantive rule 
and because the concerns precipitating that advocacy have now 
been addressed in state and federal mining reclamation statutes 
and other laws. Adopted on December 31, 1972, this rule is now 
out ~of ~date. It contains references to Congressional act ion 
which has occurred. It calls for a moratorium on coal mining 
for reasons that are now moot. It calls for state statutory 
enactments which have since occurred. Generally, the public 
policies advocated in the rule have now been enacted as public 
policy and law. This is a commission rule. 

ARM 12.5.102 is proposed for amendment as much of the rule 
is out-of~date. However, the policy basis for this rule remains 
sound. The specifics of the existing rule reflect state and 
federal laws and regulations that have since undergone 
significant changes in their approach to ecological values. The 
ecological values called for by this rule have been incorporated 
in public policy and law in the areas addressed: mining, 
logging, and water resources. In addition, natural resource 
extraction has since diminished in Montana and the concerns 
addressed by this rule have been generally replaced by different 
ones. Complete elimination of the rule is not appropriate, 
given the continued influence of logging, mining and water use 
on the fish and wildlife resource of the state. Therefore, the 
proposed revision is meant to capture the policy addressed by 
the commission in 1972, but remodel it to reflect the 
fundamental changes that have occurred in the interim. This is 
a commission rule. 

ARM 12.5.401 is proposed for repeal because it is no longer 
needed. The department signed a memorandum of understanding 
(MOU) with the department of natural resources and conservation 
(DNRC), then the department of state lands, on August 12, 1993, 
which provides for DNRC' s administration of all oil or gas 
leases on department administered lands. The MOU spells out the 
criteria to be used for such leases. For example, department 
biologists must be consulted. The MOU and its provisions make 
this rule superfluous. This is a department and commission 
rule. 

ARM 12.10.102 is proposed for repeal and ARM 12.10.103 is 
proposed to be amended to shorten and combine two rules on 
shooting range development grants. This is a department rule. 

5. Interested persons may present 
arguments concerning the proposed rules 
than May 23, 1996, to Robert N. Lane, 
Wildlife & Parks, P.O. Box 200701, Helena, 

their data, views or 
in writing no later 

Department of Fish, 
MT 59620~0701. 
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6. If a person who is directly affected by the proposed 
rules wishes to express his or her data, views and 
arguments orally or in writing at a public hearing, he or she 
must make written request for a hearing and submit this request 
along with any written comments he or she has to Robert N. Lane, 
Department of Fish, Wildlife & Parks, P.O. Box 200701, Helena, 
MT 59620-0701. A written request for hearing must be received 
no later than May 23, 1996. 

7, If the agency receives requests for a public hearing 
on the proposed rules from either 10\ or 25, whichever is 
less, of the persons who are directly affected by the proposed 
action; from the Administrative Code Committee of the 
legislature; from a governmental subdivision or agency; or from 
an association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be in excess of 25 based on the 
number of persons in Montana interested in natural resource 
issues. 

RULE REVIEWER 

Robert N. Lane 

FISH, WILDLIFE & PARKS COMMISSION 
AND DEPARTMENT OF FISH, WILDLIFE 
AND PARKS 

G aham, Secretary of 
'f & Parks Commission 

and Directo f Department of Fish 
Wildlife and Parks 

Certified to the Secretary of State on April 15, 1996. 
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BEFORE THE DEPARTMENT OF FISH, WILDLIFE AND PARKS 
OF THE STATE OF MONTANA 

In the matter of the repeal of 
12.6.1604, 12.6.1704, 
12.6.1902, 12.6.1905, and 
12.6.2004; and the amendments 
of 12.6.1304, 12.6.1601, 
12.6.1701, 12.6.1802, 
12.6.1901, and 12.6.1903 all 
relating to the regulation of 
roadside zoos, game bird farms, 
fur farms, migratory game bird 
avicultural permits, and 
tattooing of certain captive 
predators. 

TO: All Interested Persons. 

NOTICE OF PROPOSED 
REPEAL AND AMENDMENT 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On May 31, 1996, the Montana Department of Fish, 
Wildlife and Parks proposes to repeal and amend the above
referenced rules. The department is proposing to repeal and 
amend these rules because the rules or parts of the rules either 
repeat or paraphrase statutory language or because the rules or 
parts of the rules are covered by other rules. 

2. The rules proposed to be repealed are as follows: 

ARM 12.6.1604, a rule proposed to be repealed, is on page 
12-346 of the Administrative Rules of Montana. 

AUTH: 87-4-913, MCA IMP: 87-4-912, MCA 

ARM 12.6.1704, a rule proposed to be repealed, is on page 
12-348 of the Administrative Rules of Montana. 

AUTH: 87-4-1012, MCA IMP: 87-4-1011, MCA 

ARM 12.6.1902, a rule proposed to be repealed, is on page 
12-351 of the Administrative Rules of Montana. 

AUTH: 87-1-231 and 87-1-234, MCA 
IMP: 87-1-231 and 87-1-234, MCA 

ARM 12.6.1905, a rule proposed to be repealed, is on page 
12-352 of the Administrative Rules of Montana. 

AUTH: 87-1-231 and 87-1-234, MCA 
IMP: 87-1-231 and 87-1-234, MCA 

ARM 12.6.2004, a rule proposed to be repealed, iq on page 
12-356 of the Administrative Rules of Montana. 
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AUTH: 87-5-605, MCA IMP: 87-5-606, MCA 

3. The rules as proposed to be amended provide as 
follows: 

12.6.1304 TREATMENT AND SANITATION (1) All animals 
retained at a roadside zoo shall be handled in a humane manner 
and kept free from parasites, sickness or disease, and when 
afflicted or unsightly shall be removed from public display by 
the owner, and immediately given professional medical attention, 
or be destroyed in a humane manner. 

(i!) B'l:'ialtia~ feliataiae aaa ether reeeptaelee shall ee l£qot 
eleaa aaa ia a eaaita'l:'} eeaaitiea. 

(3) and (4) remain the same, but are renumbered (2) and 
(3) . 

AUTH: 87-4-802, MCA IMP: 87-4-802, MCA 

12.6.1601 APPLICATION FOR AND RENEWAL OF GAME BIRD FARM 
LICENSE 

(1) through (5) remain the same. 
(6) The department may not renew a game bird farm license 

until the licensee has submitted the report described by section 
87-4~912, MCA. on forms provided by the department. 

(7) If a f!lereea is iae~:~ea Rlel!'e tfiaa eae lieeaee liftde'l:' 
eeetieas 87 q 496 87 4 4i!3, eeetieae 87 4 991 87 4 916, aaa 
eeetieae 97 4 Hl91 87 4 1913, 14CA, the tetal aeeeeaRieat fer 
iaitial fees e'l:' fer 'l:'eae·,lal fees fe'l:' all lieeaeee ieetted te e<Jefi 
pel!'aeH 111a} Hat eJEoeed H•e alfta<JI'tt ef the lar!!Jeet iHai•, ia .. al 
lieeaee fee. 

(8) Ne iHitial lieeaae fee efiall ee aeeeeaed a~aiaet aay 
persel't WAS held a !Ja!fle eird fa£!11 lieease Sl't Oeteee£ 1, 1983, 
tll'tleee tfiez-e is a ez-ea)£ iR lieeaeiH"J Sf RISZ'e tfiaft 1 yea£. 

AUTH: 87-4-905 and 87~4-913, MCA 
IMP: 87~4-904, 87-4-905, and 87-4-912, MCA 

12.6.1701 APPLICATION FOR AND RENEWAL OF FUR FARM LICENSE 
(1) through (5) remain the same. 
(6) The department may not renew a fur farm license until 

the licensee has submitted the report described by section 
87-4-1011, MCA. on forms provided by the department. 

(7) If a pe£eea is iBB!ied RIS!'e thaa eae lieeaee tiRdel!' 
eeetieas 87 4 486 87 4 4i!3, eeetieae 87 4 981 87 4 916, aHa 
eeetieae 87 4 1991 87 4 1913, I!CA, tfie tetal aseeeeRieat fez
iaitial fees eF fer z-eaewal fees fez- all lieeHeee ieelied te st~eh 
perseA RIB}' aet eMeeed the aRie<Jat ef the laF!Jeet iHdi•,•ialial 
lieenee fee. 

(8) Ne iaitial lieeaee fee ofiall ae aeeeeoed a§aiaot aay 
pez-eoa wfte held a flir faz-m lieeHse es Oeteeer 1, 1983, tiRleae 
tfiere iS a ez-eaJt iR lieeaaiR"J ef IASZ'e tftBft 1 yea£. 

AUTH: 87-4-1004 and 87-4-1012, MCA 
IMP: 87-4-1003, 87-4-1004, 87-4-1011, MCA 
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12.6.1802 AVICULTURAL PERMITS (1) The ae~a~t~eftt ~ay isa~e 
aft avie~lt~~al ~el"RRit fe~ tallift!J, ea~tl:l~ifi!J aHa ~easessift!J 
s~eeifiea ~i!J~ate~~ !Ja~e bi~ae fa~ the ~l:l~~ese ef ~~e~a!Jatieft. 

(2) through (4) remain the same, but are renumbered (1) 
through ( 3) . 

(5) ,•,11 ftli!Jratery !Ja~e bi~as e~ e!J!JS talteft ttfttier aft 
a,.ie~lt~~e ~e~ftlit re~aift the ~re~e~t) ef the state, ft\uet be lte~t 
at a faeility ••Jithift ~1afttafta, afta ~a) be ais~esea ef aftl) as 
~e~~ittea b) the ae~a~tft\eftt. 

( 6) P~e!Jeft) ef ~i!J~ate~y !Ja~e biras taltea ~Rae~ aft 
a¥ie~:~lt~~al ~er~it beee~e tae f'rh ate f'l!'Sf'erty ef tae t3e~~it 
heltier '•JRe ~re~a!Jates tae bi~as, aaa the ewfter ~ay eell e~ 
haRefer l:ae biras as ~~hate ~~e~el"l:) subjeet te a~~lieable 
state aRti feaeral laws aaa ~e!J~latieRs. 

AUTH: 87-2-807, MCA IMP: 87-2-807, MCA 

12.6.1901 DEFINITIONS For purposes of this rule the 
following definitions apply: 

(1) "Bear" means a member of any species of the genus 
Ursus. 

(2) 
including 

(3) 

"Coyote" means a member of the' species Canis latrans, 
any canine hybrid which is one-half or more coyote. 
"Mountain lion" means a member of the species Felis 

concolour. 
(4) "Tattee" ~eaRs a f'er~aReftt tattee e~ ethe~ ~ermaaeRt 

itieRtifieatieft a~f''!'Soea by the ae~a~t~eflt. 

( 5) • 
(5) and (6) remain the same, but are renumbered (4) and 

AUTH: 87-1-231, 87-1-234, MCA 
IMP: 87-1-231, 87-1-234, MCA 

12.6.1903 IATTQQING (1) and (2) remain the same. 
(3) Ne tattee is ~eE!11ireti by tais B!ibBeetiefl with respeet 

te aft aai~al s~:~bjeet te a per~aReRt iRaivia~al iaefltifieatieR 
~reeese by a state e~ feae~al a!Jefley. 

(4) and (5) remain the same, but are renumbered (3) and 
(4). 

AUTH: 87-1-231, 87-1-234, MCA IMP: 87-1-231, 87-1-234, MCA 

4. Rationale: The repeal of the rules as proposed is 
part of the department's effort to reduce rules by repealing 
those that are unnecessary or duplicative. This is to meet the 
intent of HJR 5 of the 1995 legislative session. 

ARM 12.6.1304 is proposed to be amended by repealing 
subsection (2) . This subsection requires that drinking 
fountains at roadside zoos should be kept clean. This 
regulation pertains to animal drinking fountains because the 
department does not regulate human health and sanitation 
facilities. subsection (2) can be eliminated because the 
requirements of subsection (3) adequately address the sanitation 
of cages and enclosures, and require that they be cleaned at 
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least once a day. 

ARM 12.6.1601 is proposed to be amended and ARM 12.6.1604 
is proposed to be repealed. These rules regulate game bird 
farms. Subsection (6) of ARM 12.6.1601 will be amended to 
include the words "on forms provided by the department" which 
will eliminate the necessity of ARM 12.6.1604. Subsection (7) 
of ARM 12.6.1601 is a repeat of the statute found at 87-1-606, 
MCA. Subsection (B) of ARM 12.6.1601 is essentially a 
repetition of subsection (5) which provides that a license which 
has expired for more than one year will be considered a new 
application and an initial license fee will be required. 

ARM 12.6.1701 is proposed to be amended and ARM 12.6.1704 
is proposed to be repealed. These rules regulate fur farms. 
Subsection (6) of ARM 12.6.1701 will be amended to include the 
words "on forms provided by the department" which will 
eliminate the necessity of rule 12.6.1704. Subsection (7) of 
ARM 12.6.1701 is a repeat of the statute found at section 87-1-
606, MCA. Subsection (8) of ARM 12.6.1701 is essentially a 
repetition of subsection (5) which provides that a license which 
has expired for more than one year will be considered a new 
application and an initial license fee will be required. 

ARM 12.6.1802 is proposed to be amended because subsection 
(1), (5) and (6) directly repeat statutory language and are 
unnecessary for the purposes of this rule. 

ARM 12.6.1901 is proposed to be amended because subsection 
(4) is a direct repetition of statutory language and is 
therefore unnecessary in the rules. 

ARM 12.6.1902 is proposed to be repealed because the entire 
rule repeats statutory language found in 87-1-231, MCA, and the 
rule is therefore unnecessary. 

ARM 12.6.1903 is proposed to be amended because subsection 
(3) repeats statutory language and is therefore unnecessary in 
the rules. 

ARM 12.6.1905 is proposed to be repealed because the entire 
rule is a repeat of 87-1-234, MCA, and is therefore unnecessary 
as a separate rule. 

ARM 12.6.2004 is proposed to be repealed because the rule 
repeats statutory or constitutional language and is therefore 
unnecessary as a rule. 

5. Interested persons may present their data, views or 
arguments concerning the proposed , rules in writing no later 
than May 23, 1996, to Robert N. Lane, Department of Fish, 
Wildlife & Parks, P.O. Box 200701, Helena, MT 59620-0701. 

6. If a person who is directly affected by the proposed 
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rules wishes to express his or her data, views and 
arguments orally or in writing at a public hearing, he or she 
must make written request for a hearing and submit this request 
along with any written comments he or she has to Robert N. Lane, 
Department of Fish, Wildlife & Parks, P.O. Box 200701, 'Helena, 
MT 59620-0701. A written request for hearing must be received 
no later than May 23, 1996. 

7. If the agency receives requests for a public hearing on 
the proposed rules from either lOt or 25, whichever is 
less, of the persons who are directly affected by the proposed 
action; from the Administrative Code Committee of the 
legislature; from a governmental subdivision or agency; or from 
an association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be in excess of 25 based on the 
number of license or permit holders plus the number of persons 
interested in the regulation of captive wild animals and birds. 

Robert N. Lane 
Rule Reviewer 

MONTANA DEPARTMENT OF FISH, 
WILDLIFE AND PARKS 

Certified to the Secretary of State on April 15, 1996. 
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BEFORE THE FISH, WILDLIFE AND PARKS COMMISSION 
AND THE DEPARTMENT OF FISH, WILDLIFE AND PARKS 

OF THE STATE OF MONTANA 

In the matter of the proposed 
repeal of ARM 12.7.401 and 
12.7.1101 through 12.7.1103, 
and the amendments of ARM 
12.7.1104, 12.7.1106 and 
12. 7. 1112 relating to fish 
ladders and the river 
restoration program. 

To: All Interested Persons. 

NOTICE OF PROPOSED 
REPEAL AND AMENDMENT 
OF RULES 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On May 31, 1996, the Fish, Wildlife and Parks 
Commission (commission) and the Department of Fish Wildlife & 
Parks (department) propose to repeal ARM 12.7. 401 addressing 
fish ladder requirements; and, the department proposes to repeal 
ARM 12.7 .1101 through 12.7.1103 and to amend ARM 12.7. 1104, 
12.7.1106 and 12.7.1112, all relating to the river restoration 
project. 

2. The rules proposed to be repealed are as follows: 

ARM 12.7.401, a rule proposed to be repealed, is on page 
12-411 of the Administrative Rules of Montana. 

AUTH: 2-4-201, 87-1-201 and 87-1-301, MCA 
IMP: 87-1-222, MCA 

ARM 12.7.1101, a rule proposed to be repealed, is on page 
12-443 of the Administrative Rules of Montana. 

AUTH: 87-1-201, MCA IMP: 87-1-257, MCA 

ARM 12.7.1102, a rule proposed to be repealed, is on page 
12-443 of the Administrative Rules of Montana. 

AUTH: 87-1-201, MCA IMP: 87-1-257, MCA 

ARM 12.7.1103, a rule proposed to be repealed, is on page 
12-443 of the Administrative Rules of Montana. 

AUTH: 87-1-201, MCA IMP: 87-1-257, MCA 

3. The rules as proposed to be amended provide as follows: 

1?. 7.1104 PRQJECT ApPLICATION (1) Application for program 
funding must be submitted on forms supplied by the department. 
Cem~letea a~~liea~ieRS m~et be e~bmit~ea ~e the £ieheriee 
ai.ieieft a~ efte ef ~he ae~artmeftt re~ieaal heaa~~arters. 
Off ieee are leeatea ift Kal ie~ell, rt:iees~la, BesemaA, Great 
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Falls, BilliA!B; Glas!!few, P1iles Cit:r al'td llelel'ta. 
(2) Plaas, teehHieal deei!As, detailed sketehee aHd/er 

111ape IRHst aeee111paHy the applieatieH. Applieatiefts withettt 
ade~ate prejeet deseriptiea will ee rett~rl'ted te the appliea8t 
as i8ee~~~plete. 

(3) ApplieatieHs · .. ill ee re•,.ie·.~ed twiee eaeh fear. 
:.pplieatieHs IRHst ee reeei•,.ed ey P1areh 1 a8Ei Septeftlber 1 ef eaeh 
yeMT 

(4) Appliea8ts prepeeiH! 111ere thal't e8e prejeet IRHst sHBIRit 
a separate applieatieH fer eaeh prepesal. 

(5) remains the same, but is renumbered as (2). 

AUTH: 87-1-201, MCA IMP: 87-1-257, MCA 

12.7.!106 PROJECT REVIEW AND ASSESSMENT (1) Applications 
for program funding will be reviewed in March and September of 
each year. Applications reviewed at each time will be those 
complete applications received before March 1 or before 
September 1. respectivelY. A program committee ef three 
depart111eHt perseHHel will review, evaluate and approve projects 
for funding. The fisheries division administrator will give 
the final approval for project funding. 

(2) copies of completed applications received by the 
department will be sent to the appropriate conservation district 
for their review and comments. In order to have their comments 
considered the conservation district must return its comments tQ 
the department within 10 days after its monthly meeting 
following receipt of the application Ee the aepartllleHt Fisheries 
ei ... ieie8 1 llaeitat PreteetieH BH~·eatt Chief, 1429 Bast Si)[tl\ 
J¥"eHHe 1 llcle8a, MeHtaHa 59629. 

(3) through (8) remain the same. 

AUTH: 87-1-201, MCA IMP: 87-1-257, MCA 

12.7.!112 EFFECT OF RULE VIOLATIONS (1) Any person or 
organization falsifying financial statements or using river 
restoration funds for purposes other than the intended project 
will be disqualified from further participation in the program 
and will be required to reimburse the department for any 
compensation received. The person may also be subiect to 
criminal prosecution. 

AUTH: 87-1-201, MCA IMP: 87-1-257, MCA 

4. Rationale: The repeal of the rules as proposed is part 
of the department's and commission's efforts to reduce rules by 
repealing those that are unnecessary or duplicative. This is to 
meet the intent of HJR 5 of the 1995 legislative session. 

ARM 12.7.401 is proposed to be repealed by the department 
and commission. The rule addresses the construction and 
maintenance of fish ladders. The department and commission do 
not have specific rulemaking obligations for this rule, and the 
relevant statute, 87-1-222, MCA, is fairly specific, so this 
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rule can be eliminated as unnecessary. The rule is a joint rule 
of the commission and department. 

The department proposes to repeal ARM 12.7.1101 through 
12.7.1103 and to amend ARM 12.7.104, 12.7.1106 and 12.7.1112. 
ARM 12.7.1101 through 12.7.1112 implement the statutory river 
restoration program, although the program is not presently being 
funded in favor of the new future fisheries program established 
in the 1995 legislative session. The substance of these rules 
should stay in place. ARM 12.7.1101 through 12.7.1103 reiterate 
statutory language. They could be eliminated without damaging 
the substance of the rules. ARM 12.7.1104 deals with 
administrative matters, such as where applications for funding 
of projects can be submitted. It is proposed to substantially 
shorten this section. Only the first and last sentences would 
be retained. ARM 12.7. 1106 and 12.7.112 are proposed to be 
amended to make adjustments necessary because of the language 
and rules proposed to be eliminated and for clarification of 
existing language. 

5. Interested persons may present their data, views or 
arguments concerning the proposed rules in writing no later 
than May 23, 1996, to Robert N. Lane, Department of Fish, 
Wildlife & Parks, P.O. Box 200701, Helena, MT 59620-0701. 

6. If a person who is directly affected by the proposed 
rules wishes to express his or her data, views and 
arguments orally or in writing at a public hearing, he or she 
must make written request for a hearing and submit this request 
along with any written comments he or she has to Robert N. Lane, 
Department of Fish, Wildlife & Parks, P.O. Box 200701, Helena, 
MT 59620-0701. A written request for hearing must be received 
no later than May 23, 1996. 

7. If the agency receives requests for a public hearing on 
the proposed rules from either 10\ or 25, whichever is 
less, of the persons who are directly affected by the proposed 
action; from the Administrative Code Committee of the 
legislature; from a governmental subdivision or agency; or from 
an association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be in excess of 25 based on 
number of persons in the state interested in fisheries and 
riparian habitat. 
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FISH, WILDLIFE & PARKS COMMISSION 
AND DEPARTMENT OF FISH, WILDLIFE 
AND PARKS 

ra am, Secretary of 
Fish, Wildli e Parks Commission 
and Director o Department of Fish 
Wildlife and Parks 

Certified to the Secretary of state on April 15, 1996. 
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BEFORE THE FISH, WILDLIFE AND PARKS COMMISSION 
AND THE DEPARTMENT OF FISH, WILDLIFE AND PARKS 

OF THE STATE OF MONTANA 

In the matter of the proposed 
repeal of ARM 12.8.101 and, 
12.8.401 through 12.8.410, and 
amendments of ARM 12.8.502 all 
relating to the state park 
system, state recreational 
waterway system, and cultural 
resources. 

To: All Interested Persons. 

NOTICE OF PROPOSED 
REPEAL AND AMENDMENT 
OF RULES 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On May 31, 1996, the Fish, Wildlife and Parks 
Commission (commission) and Department of Fish, Wildlife & Parks 
(department) propose to repeal ARM 12.8 .101, an introductory 
statement for the state park system rules; to repeal ARM 
12.8.401 through 12.8.410 dealing with a state recreational 
waterway system; and to amend ARM 12.8. 502, the definition 
section for the department cultural resource rules. 

2. The rules proposed to be repealed are as follows: 

ARM 12.8.101, a rule proposed to be repealed, is on page 
12-503 of the Administrative Rules of Montana. 

AUTH: 23-1-102, MCA IMP: 23·1-102, MCA 

ARM 12.8.401 through 12.8.410, rules proposed to be 
repealed, are on pages 12·509.7 through 12-513 of the 
Administrative Rules of Montana. 

AUTH: 87-1-303, MCA IMP: 87-1-201, MCA 

3. The rule as proposed to be amended provides as follows: 

12.8.502 PEFINITIONS 
definitions of 22-3-421. MCA, 

~· 

For purposes of this part ~ 
and the following definitions 

(1) and (2) remain the same. 
(3) "llerita!}e pl!'epetty" 111eaas aay Eiietriet;, site, 

ettildiag, strttet;ttre el!' eej eet leeatee ttpefl er he Heath the 
earth el!' ttftEier 1qater that is Si!!Jrtifieaftt ifl Alllel!'ieaft hiet;e't'y; 
arehaeele!!Jy Bl!' ettltttre. 

(4) remains the same, but is renumbered (3). 
(5) "Paleerttele!!fieal reftlairte" 111eaRs feesili11ed plartte 

aRe aHilftale ef a !!feelegieal Hatttre fettREi ttpeH er heReat.ft the 
earth el!' ttREier wat;er that are rare aREi eritieal te eeieRtifie 
reeeareh. 

AUTH: 22-3-424, MCA IMP: 22-3-424, MCA 
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4. Rationale: The repeal of the rules as proposed is part 
of the department's and commission's efforts to reduce rules by 
repealing those that are unnecessary or duplicative. This is to 
meet the intent of HJR 5 of the 1995 legislative session. 

The department proposes to repeal ARM 12.8.101. This is a 
general statement of policy, not a rule. The rule can be 
eliminated as unnecessary. 

The commission proposes to repeal ARM 12.8. 401 through 
12.8.410, the state recreational waterway system rules. These 
rules have been on the books since at least 1972. They are more 
of a planning statement that was current at the time, but they 
would not normally be the subject of rules. They are outdated 
by changes in circumstances, statutes and the present practices 
of the department. The department and commission have 
substantially accomplished the purposes of these rules through 
river basin planning. The rules are no longer needed as a 
guide. The designation "recreational waterway" is no longer 
used by the department and commission. 

The department proposes to amend the definition section, 
ARM 12.8.502, in its cultural resources rules to eliminate 
definitions that repeat the statutory definitions in 22-3-421, 
MCA. 

5. Interested persons may present their data, views or 
arguments concerning the proposed rules in writing no later 
than May 23, 1996, to Robert N. Lane, Department of Fish, 
Wildlife & Parks, P.O. Box 200701, Helena, MT 59620-0701. 

6. If a person who is directly affected by the proposed 
rules wishes to express his or her data, views and 
arguments orally or in writing at a public hearing, he or she 
must make written request for a hearing and submit this request 
along with any written comments he or she has to Robert N. Lane, 
Department of Fish, Wildlife & Parks, P.O. Box 200701, Helena, 
MT 59620-0701. A written request for hearing must be received 
no later than May 23, 1996. 

7. If the agency receives requests for a public hearing on 
the proposed rules from either lOt or 25, whichever is 
less, of the persons who are directly affected by the proposed 
action; from the Administrative Code Committee of the 
legislature; from a governmental subdivision or agency; or from 
an association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be in excess of 25 based on the 
number of persons in Montana interested in state parks, 
recreational use of rivers, and the state's cultural resources. 
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RULE REVIEWER 

Robert N. Lane 

-1013-

FISH, WILDLIFE & PARKS COMMISSION 
AND DEPARTMENT OF FISH, WILDLIFE 
AND PARKS 

am, Secretary of 
Parks Commission 

and Director of epartment of Fish 
Wildlife and Parks 

Certified to the Secretary of State on April 15, 1996. 
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BEFORE THE FISH, WILDLIFE & PARKS COMMISSION 
OF THE STATE OF MONTANA 

In the matter of proposed 
repeal of ARM 12.9.105, 
12.9.106, and 12.9.403 
addressing wild turkey policy, 
10-80 baits, and the 
reintroduction of peregrine 
falcon. 

To: All Interested Persons. 

NOTICE OF PROPOSED 
REPEAL OF RULE 

NO PUBLIC HEAFING 
CONTEMPLATED 

1. On May 31, 1996, the Fish, Wildlife and Parks 
Commission (commission) proposes to repeal ARM 12.9.105 which is 
a wild turkey transplant policy; to repeal ARM 12.9.106 which 
restricts the use of 10-80 bait on Department of Fish, Wildlife 
and Parks property; and, to repeal ARM 12.9.403 addressing the 
reintroduction of the peregrine falcon. 

2. The rules proposed to be repealed are as follows: 

ARM 12.9.105, a rule proposed to be repealed, is on page 
12-611 of the Administrative Rules of Montana. 

AUTH: 87-1-301, MCA IMP: 87-1-201, 87-1-301, MCA 

ARM 12.9.106, a rule proposed to be repealed, is on page 
12-611 of the Administrative Rules of Montana. 

AUTH: 87-1-301, MCA IMP: 87-1-201, 87-1-301, MCA 

ARM 12.9.403, a rule proposed to be repealed, is on page 
12-631 of the Administrative Rules of Montana. 

AUTH: 87-1-704 and 87-1-711, MCA 
IMP: 87-1-704 and 87-1-711, MCA 

3. Rationale: The repeal of the rules as proposed is part 
of the commission's effort to reduce rules by repealing those 
that are unnecessary or duplicative. This is to meet the intent 
of HJR 5 of the 1995 legislative session. 

The commission proposes to repeal ARM 12.9.105 that 
establishes a policy for wild turkey transplants. This rule has 
for the most part been supplemented by statutes. Essentially 
all of the requirements of this rule for wild turkey transplants 
approved by the commission are covered in meeting the 
importation, introduction and transplantation of wildlife 
statutes, Title 87, Chapter 5, part 7. These statutes cover all 
wildlife species. The department does not have a specific rule 
for transplanting any other species. This rule is proposed for 
repeal as unnecessary and duplicative of the statutes. 
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The commission proposes to repeal ARM 12.9.106 restricting 
the use of 10-80 bait on department property. Because 10-80 
bait has been banned by federal law and can be administered only 
under federal permit, the rule is unnecessary. 

The commission proposes to repeal ARM 12.9.403 that 
addresses the reintroduction of peregrine falcons in the state. 
The peregrine falcon has been proposed for deliating under the 
Endangered Species Act by the United States Fish & Wildlife 
Service. The goals outlined in the rule have been accomplished. 
In addition, it is unnecessary to go to the commission for 
hacking site approval as the analysis of the impacts of such 
efforts has been accomplished in a Montana Environmental 
Protection Act process. This follows the statutory process for 
the importation, introduction and transplantation of wildlife 
under Title 87, Chapter 5, part 7. For the commission to 
approve reintroduction of the peregrine falcon, it is necessary 
to follow the statutory process. This rule is no longer needed. 

4. Interested persona may present their data, views or 
arguments concerning the proposed repea.l in writing no later 
than May 23, 1996, to Bob Lane, Department of Fish, Wildlife and 
Parks, P.O. Box 200701, Helena, MT 596201-0701. 

5. If a person who is directly affected by the proposed 
repeal wishes to express his or her data, views and arguments 
orally or in writing at a public hearing, he or she must make 
written request for a hearing and submit this request along with 
any written comments he or she has to Bob Lane, Department of 
Fish, Wildlife and Parks, P.O. Box 200701, Helena, MT 596201-
0701. A written request for hearing must be received no later 
than May 23, 1996. 

6. If the agency receives requests for a public hearing on 
the proposed repeal. from either 10\ or 25, whichever is 
leas, of the persons who are directly affected by the proposed 
action; from the Administrative Code Committee of the 
legislature; from a governmental subdivision or agency; or from 
an association having not leas than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persona directly 
affected has been determined to be 25 baaed on the number of 
people in Montana interested in wild turkey management, the 
management of department held lands, and the welfare of the 
peregrine falcon. 
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RULE REVIEWER 

Robert N. Lane 

Certified to the secretary of State on April 1 , 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the repeal of 
ARM 16.8.1419, regarding fluoride 
emissions-phosphate processing. 

To: All Interested Persons 

NOTICE OF 
PROPOSED REPEAL 

OF 16.8.1419 

NO PUBLIC HEARING 
CONTEMPLATED 

(Air Quality) 

1. on June 21, 1996, the board proposes to repeal ARM 
16.8.1419 regarding fluoride emissions-phosphate processing. 

2. The rule proposed to be repealed may be found at page 
16-230 of the Administrative Rules of Montana. 
AUTH: 75-2-111 1 75-2-203, MCA; IMP: 75-2-203 

3. The proposed repeal is necessary because this rule 
was superseded by adoption of the fluoride-in-forage ambient 
standard, ARM 16.8.813, on August 15, 1980. ARM 16.8.813 
includes all of the requirements necessary to protect public 
health. If this rule remains in effect, Rhone-Poulenc, the 
only existing phosphate processing plant in Montana, would be 
required to develop a compliance plan for compliance with this 
rule as part of their operating permit application. Fluoride 
emissions are currently covered under the fluoride-in-forage 
rule as well as under Rhone-Poulenc•s air quality permit. 

4. Interested persons may submit their data, views, or 
arguments concerning the proposed repeal, in writing, to 
the Board of Environmental Review, PO Box 200901, Helena, MT 
59620-0901, no later than May 25, 1996. 

5. If a person who is directly affected by the proposed 
repeal wishes to express his/her data, views, and arguments 
orally or in writing at a public hearing, he/she must make 
written request for a hearing and submit this request along 
with any written comments he/she has to the Board of Environ
mental Review, PO Box 200901, Helena, MT 59620-0901. A written 
request for a hearing must be received no later than May 25, 
1996. 

6. If the agency receives requests for a public hearing 
on the proposed repeal from either 10' or 25, whichever is 
less, of the persons who are directly affected by the proposed 
repeal; from the administrative code committee of the 
legislature; from a governmental subdivision or agency; or from 
an association having not less than 25 members who will be 

MAR Notice No. 17-017 B-4/25/96 



-1018-

directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be more than 250 based on the 
number of people estimated to be affected by fluoride emissions 
in the state. 

BOARD OF ENVIRONMENTAL REVIEW 

by e'~~~.-k~ 
CINDY E. y()N, Chairperson 

Reviewed by 

J~ i?tNoff~ule Reviewer 

Certified to the Secretary of State April 15. 1996 . 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rules 16.8.701, 16.8.945, and 
16.8.1701 adopting the current 
federal definition of volatile 
organic compounds. 

To: All Interested Persons 

NOTICE OF 
PROPOSED AMENDMENT 

OF RULES 

NO PUBLIC HEARING 
CONTEMPLATED 

(Air Quality) 

1. On June 21, 1996, the board proposes to amend the 
above referenced rules. 

2 . The rules as proposed to be amended 
appear as follows (new material is underlined; material to be 
deleted is interlined) : 

16. 8 701 DEFINITIONS As used in this chapter, unless 
indicated otherwise in a specific subchapter, the following 
definitions apply: 

(1)-(40) Remain the same. 
(40) (a) "Volatile organic compounds (VOC)" means any 

compound of carbon, excluding carbon monoxide, carbon dioxide, 
carbonic acid, metallic carbides or carbonates, and ammonium 
carbonate, which participates in atmospheric photochemical 
reactions, and including any such organic compound other than 
the following, which have been determined to have negligible 
photochemical reactivity: methane; ethane; methylene chloride 
(dichloromethane); 1,1,1- trichloroethane (methyl chloroform); 
1,1,1-trichloro-2,2,2-trifluoroethane (CFC-113); 
trichlorofluoromethane (CFC-11); dichlorodifluoromethane 
(CFC-12); chlorodifluoromethane (CFC-22); trifluoromethane 
(FC-23); 1,2-dichloro-1,1,2,2-tetrafluoroethane (CFC-114); 
chloropentafluoroethane (CFC-115); 1,1,1-trifluoro-2,2-
dichloroethane (HCFC-123); 1,1,1,2-tetrafluoroethane 
(HFC-134a); 1,1-dichloro-1-fluoroethane (HCFC-141b); 1-chloro-
1,1-difluoroethane (HCFC-142b); 2-chloro-1,1,1,2-tetra
fluoroethane (HCFC-124); pentafluoroethane (HFC-125); 1,1,2,2-
tetrafluoroethane (HFC-134); 1,1,1-trifluoroethane (HFC-143a); 
1,1-difluoroethane (HFC-152a); parachlorobenzotrifluoride 
(PCBTF); cyclic, branched, or linear completely methylated 
siloxanes; acetone; perchloroethylene (tetrachloroethylene) and 
perfluorocarbon compounds which fall into these classes: 

(i)-(iv) Remain the same. 
(b) Remains the same. 
(41)-(42) Remain the same. 

AUTH: 75-2-111, MCA; IMP: Title 75, chapter 2, MCA 
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16.8.945 DEfiNITIONS For the purpose of this subchapter, 
the following definitions apply: 

(1)-(29) Remain the same. 
(29) (a) "Volatile organic compounds (VOC)" means any 

compound of carbon, excluding carbon monoxide, carbon dioxide, 
carbonic acid, metallic carbides or carbonates, and ammonium 
carbonate, which participates in atmospheric photochemical 
reactions, and including any such organic compound other than 
the following, which have been determined to have negligible 
photochemical reactivity: methane; ethane; methylene chloride 
(dichloromethane); 1,1,1-trichloroethane (methyl chloroform); 
1,1,1-trichloro-2,2,2-trifluoroethane (CFC-113); 
trichlorofluoromethane (CFC-11); dichlorodifluoromethane 
(CFC-12); chlorodifluoromethane (CFC-22); trifluoromethane 
(FC-23); 1,2-dichloro-1,1,2,2-tetrafluoroethane (CFC-114); 
chloropentafluoroathane (CFC-115); 1,1,1-trifluoro-2,2-
dichloroethana (HCFC-123); 1,1,1,2-tetrafluoroethana 
(HFC-134a); 1,1-dichloro-1-fluoroethane (HCFC-14lb); 1-chloro-
1,1-difluoroathane (HCFC-142b); 2-chloro-1,1,1,2-tetra
fluoroethane (HCFC-124); pentafluoroethane (HFC-125); 1,1,2,2-
tetrafluoroethane (HFC-134); 1,1,1-trifluoroethane (HFC-143a); 
1,1-difluoroethane (HFC-152a); parachlorobenzotrifluoride 
(PCBTF); cyclic, branched, or linear completely methylated 
siloxanes; acetone; perchloroethylene Ctetrachloroethylenel and 
perfluorocarbon compounds which fall into these classes: 

(i)-(iv) Remain the same. 
(b) Remains the same. 

AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-202, 75-2-203, 
75-2-204 1 MCA 

16,8.1701 DEFINITIONS For the purpose of this 
subchapter: 

(1)-(19) Remain the same. 
(20) (a) "Volatile organic compounds (VOC)" means any 

compound of carbon, excluding carbon monoxide, carbon dioxide, 
carbonic acid, metallic carbides or carbonates, and ammonium 
carbonate, which participates in atmospheric photochemical 
reactions, and including any such organic compound other than 
the following, which have been determined to have negligible 
photochemical reactivity: methane; ethane; methylene chloride 
(dichloromethane); 1,1,1-trichloroethane (methyl chloroform); 
1,1,1-trichloro-2,2,2-trifluoroethane (CFC-113); trichlorofluo
romethane (CFC-11); dichlorodifluoromethane (CFC-12); chloro
difluoromethane (CFC-22); trifluoromethane (FC-23); 1,2-
dichloro-1,1,2,2-tetrafluoroethane (CFC-114); 
chloropentafluoroethane (CFC-115); 1,1,1-trifluoro-2,2-
dichloroethane (HCFC-123); 1,1,1,2-tetrafluoroethane 
(HFC-134a); 1,1-dichloro-1-fluoroethane (HCFC-141b); 1-chloro-
1,1-difluoroethane (HCFC-142b); 2-chloro-1,1,1,2-
tetrafluoroethane (HCFC-124); pentafluoroethane (HFC-125); 
1,1,2,2-tetrafluoroethane (HFC-134); 1,1,1-trifluoroethane 
(HFC-143a); 1,1-difluoroethane (HFC-152a); 
parachlorobenzotrifluoride (PCBTF); cyclic, branched, or linear 
completely methylated siloxanes; acetone; perchloroethylene 
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Ctetrachloroetbylenel and perfluorocarbon compounds which fall 
into these classes: 

(i)-(iv) Remain the same. 
(b) Remains the same. 

AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-202, 75-2-203, 
75-2-204, MCA 

3. The proposed amendments are necessary to adopt the 
current federal definition of volatile organic compounds (VOC) 
and maintain consistency with federal regulation. The proposed 
change removes perchloroethylene from the definition of voc•s 
due to its non-reactivity in relation to creating photo
chemical smog. 

4. Interested persons may submit their data, views, or 
arguments concerning the proposed amendments, in writing, to 
the Board of Environmental Review, PO Box 200901, Helena, MT 
59620-0901, no later than May 25, 1996. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his/her data, views, and arguments 
orally or in writing at a public hearing, he/she aust make 
written request for a hearing and submit this request along 
with any written comments he/she has to the Board of 
Environmental Review, PO Box 200901, Helena, MT 59620-0901. A 
written request for a hearing must be received no later than 
May 25, 1996. 

6. If the agency receives requests for a public hearing 
on the proposed amendments from either 10\ or 25, whichever is 
less, of the persons who are directly affected by the proposed 
action; from the administrative code comaittee of the 
legislature; from a governmental subdivision or agency; or from 
an association having not less than 25 Jaembers who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be more than 250 based on the 
estimated number of people affected by VOC emissions in the 
state. 

BOARD OF ENVIRONMENTAL REVIEW 

IN, Chairperson 

Reviewed by 

J~ Y. J:!r~ Rule Reviewer 

certified to the Secretary of State April 15. 1996 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rule 16.8.2026 regarding acid rain 

To: All Interested Persons 

NOTICE OF 
PROPOSED AMENDMENT 

OF RULE 

NO PUBLIC HEARING 
CONTEMPLATED 

(Air Quality) 

1. On June 21, 1996, the board proposes to amend the 
above referenced rule. 

2. The rule as proposed to be amended appears as follows 
(new material is underlined; material to be deleted is 
interlined) : 

16.8.2026 ACID RAIN--PERHITS REGULATION (1) For the 
purpose of this rule, the following definitions apply: 

(a) "Permitting authority," as used in 40 CFR Part 72, 
means the Montana department of environmental quality si!' Efttal 
i~y 8ivisiefl 1 eneep~ whefl 81:1~ies eannet l!le 8elega~e8 ~e ~ke 
s~ate s:r tke IJS envireftftlen~al pre~eetieft agefte:r 1 ifl ~akieh ease 
•a8111inistrate£" 111esfts tke aEil'lliflis~raloer ef the IJS eft• if'sftl'lleRtal 
preteetien ageftey. 

(b) Remains the same. 
(2) Remains the same. 

AUTH: 75-2-217, MCA; IMP: 75-2-217, MCA 

3. ARM 16.8. 2026 incorporates by reference the operating 
permit requirements of the federal regulations in 40 CFR Parts 
72 and 75, regarding prevention of acid rain. The board is 
proposing to amend ARM 16.8. 2026 to provide that, for all 
purposes under the rule, the term "permitting authority" means 
the department of environmental quality. When the board 
adopted the present rule, the department believed that there 
were duties under the federal regulations that the 
environmental protection agency (EPA) could not delegate to the 
department. EPA recently informed the department that there 
are no acid rain reduction duties, regarding facilities 
regulated by the department, that EPA cannot delegate to the 
department and EPA has requested the amendment to make this 
clear. 

Federal acid rain regulations establish a system of sulfur 
dioxide emission allowances for electric generating plants that 
will be implemented in two phases, depending upon present 
emissions and date of construction. Under the federal 
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regulations, the permitting authority for Phase II facilities 
is always the state, local or other delegated air pollution 
control agency, rather than EPA. Phase II begins in the year 
2000 and applies to approximately 2000 existing utility units 
and to new utility units constructed after that date. Existing 
and new utility units in Montana will be Phase II facilities, 
so the department will always be the permitting authority for 
acid rain permits in this state. 

4. Interested persons may submit their data, views, or 
arguments concerning the proposed amendment, in writing, to the 
Board of Environmental Review, PO Box 200901, Helena, MT 59620-
0901, no later than May 25, 1996. 

5. If a person who is directly affected by the proposed 
amendment wishes to express hisJher data, views, and arguments 
orally or in writing at a public hearing, he/she must make 
written request for a hearing and submit this request along 
with any written comments he/she has to the Board of 
Environmental Review, PO Box 200901, Helena, MT 59620-0901. A 
written request for a hearing must be received no later than 
May 25, 1.996. 

6. If the agency receives requests for a public hearing 
on the proposed amendments from either 10\ or 25, whichever is 
less, of the persons who are directly affected by the proposed 
action; from the administrative code committee of the 
legislature; from a governmental subdivision or agency; or from 
an association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be more than 250 based on the 
estimated number of people affected by electric generating plant 
emissions in the state. 

BOARD OF ENVIRONMENTAL REVIEW 

Reviewed by 

J~ F. North, Rule Reviewer 

Certified to the Secretary of state Apri~l~r 1996 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rule 16.8.1429, and the adoption 
of new rule I adopting federal 
regulations for the administration 
of maximum achievable control 
technology standards 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED AMENDMENT 
AND ADOPTION OF RULES 

(Air Quality) 

1. On June 21, 1996, at 10:00 a.m., or as soon thereafter 
as it may be heard, the board will hold a public hearing in Room 
111 of the Metcalf Building, 1520 E. 6th Ave., Helena, Montana, 
to consider the amendment and adoption of the above-captioned 
rules. 

2. The rules, as proposed to be amended, appear as follows 
(new material is underlined; material to be deleted is 
interlined): 

H.8.1429 INCORPORATIONB BY REFERENCE (1) IR t;kis 
slieekapt;el!', tutEl ttRless enpFessly pFedEieEi ether,.,ise, the 
fsllewiRg is applieable. 

~e) WheFe the eeal!'Ei has adapted e feEieFal regHlatieR by 
pefereRee 1 the pefeFeAee iA the bears l!'lile shall pefer te the 
fedel!'al a!'JeAey Fe!JiilatiBAS as they ha<e eeeft eesified ift the J1:tl} 
1 1 1993, editiert ef Title 49 ef the €eae ef FedePal RegHlatieRs 
-teFR+-r-

(13) Where the eearEI has aseptes aAetheP Plile sf the 
Eiepal!'tMeftt el!' artethel!' agertey sf the state ef MeAtsAa that appears 
irt.a Eiiffereftt title el!' ehaptel!' ef the AtiffliftistFati•e Rt~les sf 
MeAtafta (k~). the refePenee ift this SlibehapteP shall Pefel!' te 
the ethel!' PHle iA the k'Y• as st~eh l!'lile enisted eft Jt1Re ill 1 1993. 

+il+ lll For the purposes of this subchapter, the board 
hereby adopts and incorporates herein by reference the following: 

(a)-(h) Remain the same . 
.lil 40 CFR Part 63. specifying emission standards for 

hazardous air pollutant source categories. 
+i+ill A eSP'J ef the alae•.e materials is a•:ailable fep 

pt~elie iAspeetieA aad eepyiAg at the Air Qttality BivieieA, Be 
paFtlllent ef Bn~ ireftlllefttal Qliality1 836 Freftt St. 1 llelef!a, PIT 
596il9. €spies ef the feEiePal 111atePials 1118} alee be elataiflea at. 
BPA'e PHI3lie IAfsPIIIatiefl RefePef!ee Y"nit, 491 PI StFeet sw, Wash 
iftgtefl, BG il9469, at the lilarariee sf eaeh ef the 19 BPA RegieRal 
Offiees1 as slipplies pel!'Mit fl!'elll the YS Bn.il!'SRMSAtal PreteetieA 
AgeAey 1 Researeh Triaflgle Pari£, !IC il7711, aREi fel" p1:trehase fre111 
the OS Bepal!'tment ef CeMmel!'ee 1 Natiertal Teehnieal lflfer111atiefl 
6eP•>'iee, 5ilB5 Pert Reyal Reali, Spriflgfiels, \'A ilil161. The 
startEiarEi iREilietl"ial elaseifieatiea 111aR1:1al (1987) may also be 
ebtaiAeEi fl"elll the YS Bepal"tllleflt ef Gemmeree, Natieflal TeehRieal 

8-4/25/96 MAR Notice No. 17-020 



-1025-

Iafe~MaEiea Se~viee (enie~ ae. PB 87 188812) . [New Rule I in MAR 
Notice 17-0221 lists the addresses for obtaining copies of the 
above-referenced materials. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, MCA 

NEW RULE I EMISSION SIANQARDS FOR HAZARDOUS AIR POLLUTANTS 
FOR SOURCE CATEGORIES (1) The owner or operator of any affected 
source, as defined and applied in 40 CFR Part 63, shall comply 
with the requirements of 40 CFR part 63, incorporated by 
reference in ARM 16.8.1429. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, MCA. 

3. The board is proposing these amendments and adoption 
to maintain state primacy in administration of the federal 
maximum achievable control technology (MACT) standards for 
ha~ardous air pollutants specified in 40 CFR Part 63. Pursuant 
to House Joint Resolution No. 5 (1995), the board is also 
proposing to delete language from ARM 16.8.1429 that is 
duplicated in other subchapters of the air quality rules, 
regarding inspection and copying of documents. Simultaneously 
with this notice, the board is proposing New Rule I in MAR Notice 
17-022, to provide one rule for ARM Title 16, chapter B, 
specifying the editions of rules and statutes incorporated by 
reference and specifying procedures for inspection and copying of 
all materials referenced in the chapter. 

4. Interested persons may submit their data, views, or 
arguments concerning the proposed rules, either orally or in 
writing, at the hearing. Written data, views, or arguments may 
also be submitted to the Board of Environmental Review, PO Box 
200901, Helena, MT 59620-0901, and must be received no later 
than June 28, 1996. 

Reviewed by 

J N F. NORTH, 
Rule Reviewer 

BOARD OF ENVIRONMENTAL REVIEW 

Certified to the Secretary of State April 15. 1996 

MAR Notice No. 17-020 8-4/25/96 



-1026-

BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rules 16.8.1101, 1105 and 1120 ) 
adding human health risk assessment) 
to the preconstruction permit ) 
application requirements for ) 
incineration facilities subject to ) 
75-2-215, MCA. ) 

To: All Interested Persons 

NOTICE OF PUBLIC 
HEARING FOR PROPOSED 

AMENDMENT OF RULES 

(Air Quality) 

1. On June 21, 1996, at 10:00 a.m., or as soon thereafter 
as it may be heard, the board will hold a public hearing in Room 
111 of the Metcalf Building, 1520 E. 6th Ave., Helena, Montana, 
to consider the amendment of the above-captioned rules. 

2. The rules, as proposed to be amended, appear as 
follows (new material is underlined; material to be deleted is 
interlined) : 

16.8.1101 DEFINITIQNS For the purpose~ of this 
subchapter: 

(1)-(9) Remain the same. 
1101 "Negligible risk to the cublic health. safety. and 

welfare and to the environment" means an increase in excess 
lifetime cancer risk of less than 1.0 x 10·'. for any individual 
pollutant. and 1.0 x 1o·•. for the aggregate of all pollutants. 
and an increase in the sum of the non-cancer hazard quotients 
for all pollutants with similar toxic effects of less than 1.0. 
as determined by a buman health risk assessment conducted 
according to the requirements contained in ARM 16,8.1105151 '!he 
department shall also consider environmental impacts, as 
identified in any environmental analysis conducted pursuant to 
the requirements of the Montana Environmental Policy Act. in 
determining compliance with all applicable rules or requirements 
requiring protection of public health. safety, and welfare and 
the environment. 
AUTH: 75-2-111, 75-2-204, MCA; IMP: 75-2-204, 75-2-211, 
75-2-215, MCA 

16.8.1105 NEW OR ALTERED SOQRCES AND SIACKS--PEBMIT 
APPLICATION REQUIREMENTS (1)-(4) Remain the same. 

(51 An applicant for a preconstruction permit for an 
incineration facility subject to 75-2-215. MCA. shall submit a 
human health risk assessment protocol and a human health risk 
assessment as Part of an air quality preconstruction permit 
application. The human health risk assessment must demonstrate 
that the ambient concentrations of pollutants resulting from 
emissions from the incineration facility subject to 75-2-215, 
MCA. constitute no more than a negligible risk to the public 
health. safety. and welfare and to the environment. At a 
m1n1mym. the human health risk assessment must meet the 
following requirements: 
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ill The human health risk assessment .mus,t include an 
emissions inventory listing potential em1ss1ons of all 
pollutants specified in the federal Clean Air Act Hazardous Air 
Pollutants List (as defined in section 112(bl of the FCAAl. 

lhL A characterization of emissions and ambient 
concentrations of air pollutants, including hazardous air 
pollutants. from any existing emission source at the facility 
must be submitted as part of the preconstruction permit 
application . 

.kl. The human health risk assessment must address the 
impacts of all pollutants inventoried in (a) above. except as 
provided below. Pollutants may be excluded from the human 
health risk assessment if the department determines that 
exposure from inhalation is the only appropriate pathway to 
consider in the human health risk assessment and if; 

lil the potential to emit the pollutant is less than 1.2~ 
x to·" grams per second, provided the incineration facility 
subject to 75-2-215. MCA. has a stack height of at least 2 
meters. a stack velocity of at least 0.645 meters per second. 
and a stack exit temperature of at least 800°F. and that there 
is a distance of at least 5 meters from the stack to ths: 
property boundary; or 

llil the affibient concentrations of the pollutants 
(calculated using the potential to emit; enforceable limits or 
controls may be considered) are less than the levels specified 
in Table 1 or Table 2. Tbe department shall periodically review 
accepted toxicity value databases to determine if the de minimus 
levels in (il and (iil should be updated. 

jgl The human health risk assessment must address risks 
from all appropriate exposure pathways. Incineration facilities 
subject to 75-2-215. MCA. that do not emit or emit only minute 
amounts of hazardous air pollutants contained in Tables 4-1 or 
4-2 of the department's health risk assessment procedures/model 
need only address impact from the inhalation exposure pathway 
and may use a department supplied screening model to assess 
human health risk. 

hl The human health risk assessment must address thiJ 
human health risk impact of all hazardous air pollutants. as 
described in (al above. from the emitting unit or units that 
constitute the incineration facility subject to 75-2-215. MCA. 
from all other existing incineration facilities subject to 75-2-
215. MCA, at the facility. and from all other new or existing 
emitting units solely supporting any incineration facility 
subject to 75-2-215. MCA. such as fugitive emissions from fuel 
storage. Emissions from existing emitting units that partialiY 
support the incineration facility. but that do not change the 
type or amount of emissions allowed under any existing permit in 
effect at the time of the permit application. need not btl 
considered in the human health risk assessment. If an existing 
emitting unit, wholly or partially supporting the incineratiQn 
facility. increases the types or amount of its emissions. so 
that a permit alteration is required. that portion of the 
emissions increase attributable to the support of the 
incineration facility must be considered in the human health 
risk assessment. 

l1l The health risk assessment must be performed in 
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accordance with accepted human health risk assessment practices. 
or state or federal guidelines in effect at the time the human 
health risk assessment is performed. and must address impacts on 
sensitive populations, The human health risk must be calculated 
using the source • s potential to emit, Enforceable limits or 
controls may be considered. The human health risk assessment 
procedures used may be modified if site-specific conditions 
warrant the use of alternative procedures to appropriately 
assess human health risk. 

lgl As part of the application. the applicant shall submit 
to the department a human health risk assessment protocol 
detailing the human health risk assessment procedures. At a 
minimum. the human health risk assessment protocol must include 
a description of the pollutants considered in the analysis. 
methods used in compiling the emission inventory. ambient 
dispersion models and modeling procedures used. toxicity values 
for each pollutant. exposure pathways and assumptions, any 
statistical analysis applied and any other information necessary 
for the department to review the adequacy of the human health 
risk assessment. 

lhl A summary of the human health risk assessment protocol 
must be included in the permit analysis, The summary must 
clearly define the scope of the risk assessment. must describe 
the exposure pathways used and must specify any pollutants 
identified in the emission inventory that were not required to 
be included in the human health risk assessment. The summary 
must also state whether, and to what extent. the impacts of 
existing emissions. or the synergistic effect of combined 
pollutants. were considered in the final human health risk level 
calculated to determine compliance with the negligible risk 
standard, The summary must also state that environmental 
effects unrelated to human health were not considered in 
determining compliance with the negligible risk standard. but 
were evaluated as required by the Montana Environmental Policy 
Act, in determining compliance with all applicable rules or 
requirements requiring protection of public health. safety. and 
welfare and the environment. 

lil The department may impose additional requirements for 
the human health risk assessment. on a case-by-case basis. if 
the department reasonably believes that the type or amount of 
material being incinerated. the proximity to sensitive 
populations. short-term emissions variations. acute health 
impact. or the local topographical or ventilation conditions 
require a more detailed health risk assessment to adequately 
define the potential public hea1th impact, Additional 
requirements for the human health risk assessment may include 
specific emission inventory procedures for determining emissions 
from the incineration facility subiect to 75-2-215. MCA. 
requiring use of more sophisticated air dispersion models or 
modeling procedures and consideration of additional exposure 
pathways. 
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TABLI 1 

CHEMICAL ~ 
Annual (ug/m'l 

Acetaldehy~ 4.5455e-02 
A£rylamide 7.6923e-05 
Acrylonitrile 1.4706e-03 
Asbestos 5.1546e-04 
Benzene 1.2048e-02 
Benzidine l.4925e-06 
~B~i~s~(2~-~E~t"huy~l~h~e~x~y~l~IP~h~t~h~aul~a~t~e~(~DE~HwP~l 4.1667e-02 
'Bis(Chloromethyll Ether 1.6129e-06 
Bromoform 9.0909e-02 
1.3-Butadiene 3.5714e-04 
Carbon Tetrachlorid~ 6.6667e-03 
Chlordane 2.7027e-04 
Chloroform 4.3478e-03 
Chloroprene 1.... 6923e-01 
Dibenzofurans 2.6316e-09 
1.2-Dibromo-3-Chloropropane S.OOOOe-05 
1.4-Djchlorobenzene lpl 9.0909e-03 
3.3-Qichlorobenziden~ 2.9412e-04 
Dichloroethyl Ether 3.0303e-04 
1.4-Dioxane(l.4-Diethyleneoxidel l.2987e-02 
1.2-Diphenylhydrazine 4.5455e-04 
Epichlorohydrin 8.3333e-02 
Ethyl carbamate (Urethane> 3.4483e-04 
Ethylene Dibromide 4.5455e-04 
Ethylene Pichloride 3.8462e-03 
Ethylene Oxide l.l364e-Q3 
Formaldehyde 7.6923e-03 
Heptachlor 7.6923e-05 
Hexachlorobenzene 2.1739e-04 
Hexachlorobutadiene 4.5455e-03 
Hexachloroethane 2.5000e-02 
Hydrazine 2.0408e-05 
Lindane (All Isomers) 9.0909e-05 
Methylene Chloride 2.1277e-Ol 
N-Nitrosodjmethylamine 7.1429e-06 
Pentachlorophenol 2.1739e-02 
Polychlorinated Biphenyls 7.1429e-os 
Propylene Oxide 2, 7027e- 02 
2.3.7.8-TCPP 2.6316e-09 
1.1.2.2-Tetrachloroethane l.724le-03 
Tetrachloroethylene (Perch! l.6949e-02 
Toxaphene 3.1250e-04 
1.1.2-Trichloroethane 6.2500e-03 
Trichloroethylene S.OOOOe-02 
2.4.6-Trichlorophenol 3.2258e-02 
Vinyl Chloride 1.2821e-03 
Vinylidene Chloride 2.0000e-03 
Arsenic Compounds 2.3256e-05 
Beryllium Compounds 4.1667e-05 
Cadmium Compounds 5.5556e-05 
Chromium Compounds 8.3333e-06 
Coke Oven Emissions 1.6129e-04 
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l..Q..U!§. 
fl2il 
1.il!ll 

11.m 
2.12ll 

§.1.1.!tll 
l!J!§li 
l..§.ll2H 
liQ.ll 
illiU 

Maleic hnhxdride 
Methanol 
Methyl Bromide 

!Bromomethanel 
Methyl Chloroform 
Methyl Ethyl Ketone 

t:l- 8utanone) 
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Methyl Isocyanate 
Methyl Methacrylate 
Methyl Tert Butyl Ether 
Methylene Chloride 
Methylene piphe»Yl 

Pi isocyanate 
4.4'-Methylenedianiline 
Naphthalene 
Nitrobenzene 
2-Nitropronane 
Pentachlorophenol 
l1w!2l 
Phosgene 
Phosphine 
Phosnhorus 
Phthalic Anhydride 
rolychlorinated Biphenyl& 
Propylene pichlorige 
Propylent Oxide 
~ 
2.3.7.8~ICDD 

Tetrachloroethylene !Perch) 
Il:Wwa 
2.4-TQluene piisocyanate 
Trichloroethylene 
Triethylamine 
Vinyl Acetate 
Vinyl Brqmidft 
Vinyl Chloride 
Vinylidepe Chlorjde 
Xylenes (Isqmers and 

Mixture) 
Antimony Compounds 
Arsenic Compounds 
Beryllium Comoounds 
Cadmium Compounds 
Chromium Compounds 
cyanide Comppunds 
Ethyl Glycol But Ether 
Ethyl Glycol Ethyl Ether 
Ethyl Gly Mono8yt Ether 
Ethyl Gly Monoothyl Etber 
Ethyl Gly Ethyl Btber 
Acetate 

Ethyl Glycol Methyl Etber 
ithyl Gly M8thyl Ether 
~ 
Ethyl Gly HonoEthyl Ether 
Acetate 

Lead Compounds 
Manganese Oqmpounds 
Mercury compounds 
fine Mineral Fibers 
Nickel COmpounds 
Selenium COIDDoundg 

~.4QOOe~02 

6.2000e+OQ 

s.ooooe~o2 
J,2000e+OO 

l,DQOOe+O,l. 
J.6000e~03 
9.8000e+OO 
J.OOOOe±Ol 
3.0000et0l 

a.ooooe~Ot 
l.?OOOe~02 
1. toooe~Ol 
1 7000e·02 
a.ooooe~01 

2 ooooe-03 
t.SOOOe~Ol 

1,2000etQ!! 
3.0000e~03 
7.QQOOe-Oi 
7,QOOOet01 
1.2oooe~oa 

4 ooooe-02 
3.0000e·Ol 
1 OOOOetOl 
3,50!!Qe~gf1 
3.5000e~Ol 
i,OOOOetOQ 
7.0QOOe~Q1 
6.4000etOO 
7.0000e~02 
2.0000e+OO 
J.ooooe~oa 
2.6QOQe~Ol 

J.:;IOOOe~Ol 

l.OOOOetOO 
2 ooooe~OJ 
s.ooooe~OJ 

t.8000e·05 
3.5000e·02 
2.0000e·05 
7.0000e·Ol 
a.ooooe~Ol 

J.7000etOO 
l.SOOOetOl 
2.0000e+OO 

§.40QOe-Ol 
2,00QOe~Ol 

5.7QQOe~Ol 

l.60DOet01 
1. 5000e~02 
s.ooooe~Ot 

3.0000e•OJ 
2.toooe~Ol 
2.4000e~03 
s.ooooe~OJ 

l,OOOOe~Ol 

l.900De+03 

3,5000et0l 

l.OOOOetOl 

§.BOOOetOl 

4 4000etOl 

J,JOOOetDl 

3.2000e+OO 

J.ooooc~ol 

1 ooooe~o2 
2.0000e~02 

AUTH: 75-2-111, 75~2~204, MCA; IMP: 75-2~204, 75~2~211, 

75~2~21~. MCA 
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16.6.1120 INCORPORATION BY REFERENCE (1) for the 
purpose§ of this subchapter, the board hereby adopts and 
incorporates by reference: 

hl 40 CFR Part 60, (Jt~ly 1, 1993 eli. h- whieh eei;B ferl;h 
specifying standards of performance for new stationary sources; 

Jhl 40 CfR Part 61, (Jt~ly 1, 1993 eli.) , whieh sel;s ferl;h 
specifying emission standards for hazardous air pollutants; 

kl. 40 CFR Part 51, subpart I, (Jttly 1, 1993 eli.), wfti.eh 
eei;B ferl;h specifying requirements for state programs for 
issuing air quality preconstruction permits; 

.llll_ 40 CFR 52. 21, (Jt~ly 1, 1993 ed.) 1 whieh Bel; a fsl"l;h 
federal regttlal;ises SPecifying requirements for prevention of 
significant deterioration of air qualitYTL aftd 
~ 40 CFR Part 52, subpart BB (Jttl~ 1 1 1993 ed.), wfti.eh 

eel;e ferl;h specifying the Montana state implementation plan for 
l;he esel;rel sf controlling air pollution in MontanaTL 

ifl Tables 4-l and 4-3 of the Qepartment of Environmental 
Quality Air Quality Health Risk Assessment Procedures/Model. 
January 1995: and 

(gl Sec .112 (b) of the Federal Clean Air Act, 42 USC et 
seq .. listing hazardous air pollutants. 

J1L espies sf l;he aesYe regttlal;ises aed l;he sl;ate 
i~le~eAI;al;ieft plae are aoailaele fer reYiew aed espyieg al; l;he 
AM l}ltaliE~ 9ideieR, 9epart~eftE ef Sft'oireA~eAEal ettality, PO 
BeH il99991, llelefta 1 H'F 596il9 9991. espies sf l;he federal 
~aeeriale ~a~ alee ee el9taieed al; BP.v s Pt~elie Iefer~aeisft 
RefereRee YRil;, 491 " Sl;reel; SW, Waehiegteft, ee il9469, aftd at 
efie lil9rariee ef eaeh sf the 19 BP~ regieRsl effieee. 
Iftteresl;ed pereeee eeeltieg a eep~ sf l;he eFR ~ay address !;heir 
re~eete direel;l~ l;e l;he St~periel;eftdeel; sf 9eet~~eel;s, YS 
Gsoere~eee Prietieg Offiee 1 Uaehiegtee, ee 21H9il. [New Rule I in 
MAB Notice 17 -0221 lists the addresses for obtaining copies of 
the above-referenced materials. 
AUTH: 75-2-111, 75-2-204, MCA; IMP: 75-2-211, 75·2·215, MCA 

3. Section 75-2-215 (3) (d), MCA, provides that the 
Department may not issue an air quality preconstruction permit 
for an incineration facility subject to 75-2-215, MCA, unless 
the Department finds that the projected emissions and ambient 
concentrations will constitute •negligible risk to the public 
health, safety, and welfare and to the environment." However, 
the statutes do not define this term. To implement section 
75-2-215, MCA, it is necessary to define this term. 

The proposed amendments would implement the requirements of 
75-2-215, MCA, by adding a definition of "negligible risk to the 
public health, safety, and welfare and to the environment." 
Additionally, for the Department to determine whether the 
proposed construction or alteration poses a negligible risk, the 
proposed amendments would require that the application contain 
a health risk assessment and health risk assessment protocol 
meeting certain requirements. The requirement to demonstrate 
"negligible risk to the public health, safety, and welfare and 
to the environment" is applicable to all incineration facilities 
subject to 75-2-215, MCA. The proposed amendments to ARM 
16.6.1105 add requirements for a human health risk assessment to 
the current preconstruction permit application requirements for 
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incineration facilities subject to 75·2·215, MCA. 
To comply with House Joint Resolution No. 5 (1995), the 

board is proposing to delete language from ARM 16.8.1120 that is 
duplicated in other subchapters of the air quality rules, 
regarding inspection and copying of documents. Simultaneously 
with this notice, the board is proposing New Rule I in MAR 
Notice 17·022, to provide one rule for ARM Title 16, chapter 8, 
specifying procedures for inspection and copying of all state 
and federal written materials referred to in the chapter. 

4. Interested persons may submit their data, views, or 
arguments concerning the proposed amendments, either orally or 
in writing, at the hearing. Written data, views, or arguments 
may also be submitted to the Board of Environmental Review, P.O. 
Box 200901, Helena, MT 59620·0901, and must be received no later 
than June 28, 1996. 

BOARD OF ENVIRONMENTAL REVIEW 

1r~D~~~~~rperson 
Certified to the Secretary of State April 15. 1996 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEN 
OF THE STATE OF MONTANA 

In the matter of the amendment of ) 
rules 16.8.704, 708, 807, 809, 813,) 
815' 816' 817' 820' 821. 946' 1001') 
1004' 1302' 1503' 1601' 1701') 
1702, 1802, and 2003, and the ) 
adoption of new rules I-VI, ) 
updating the incorporations by l 
reference and references to the ) 
MCA to the most recent regulations ) 
and statutes and combining certain ) 
provisions of the air quality rules) 

To: All Interested Persons 

NOTICE OF 
PROPOSED AMENDMENT 

AND ADOPTION 

NO PUBLIC HEARING 
CONTEMPLATED 

(Air Quality) 

1. On June 21, 1996, the board proposes to amend and 
adopt the above referenced rules updating the incorporations by 
reference to the most recent federal regulations. 

2. The rules as proposed to be amended and adopted 
appear as follows (new material is underlined; material to be 
deleted is interlined) : 

16.8.704 TESTING REQUIREMENTS (1) and (2) Remain the 
same. 

(3) The bea£9 heFeby alleJ~ts aflll ir~eeFJ~sFates by £efeFeHee 
49 CFR Pa£t 51 1 AJIJ~eHEiill P; ~Jhiek is a fedeFal a!jeae) 
£e!JYlatiea settiH!J ferth the eeatiaYeYs eftliseieR IIIBRiteriH!J 
re~i£eftleRts fer eKistiR!J Majer etatieaar) se~trees. A espy ef 
49 CFR Part 51, •'JI'peadin P Ma) be ebtaiaed freM the .•tir Q~tality 
B~treaY, BeJ~artMeRt ef Br~virettMefltal Q~talit) 1 PO Bex 0199991, 
Heleaa, MT 59Si19 9991. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, MCA 

16.8.708 INCORPORATIONS BY REFERENCE (1) lfl this 
s~tbe~pter, afta YRless eJ~ressly previaed etherwiee, the 
fellewiH!J is aJiplieaele. 

(a) Where the bea£d has adapted a federal re~latiea by 
refereaee, the refereRee ir1 the beard r~tle shall refer te the 
federal a!Jeaey re!Jttlatieas as they have beeR eedified iH the 
J'~tly 1, 1993, editiea at: Title 49 et: the Cede ef Fede£al 
Reg~tlatiens (CFR) , 

(b) llhe£e the beard has adapted a eeetiee sf the l:lflited 
States Cede (l:lSCl b) £efereftee, the ret:ereaee ie the eea£d f'~tle 
shall refer te the eeetiee ef the usc as fe~tea iR the 1988 
editieft aeEi SYppleMent II (1999), 

(e) Where the beard haa adapted a seetieft ef the MeetaRa 
Cede ARHetatea (tiCAl by f'efel"eftee, the f'efel"eftee iR the eeal"Ei 
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rYle shall refer ts ~he sestisn sf the MeA as fsYRd ift the 1991 
editieAt 

(d) Where the beard has adapted attether rule ef the 
departmeftt ap aftather a'!Jeney ef the state ef MaAtafta ~hat: 
appeaps in a differeAt t:it:le ep shapteP ef the .~inistpati¥e 
RYles ef Hantafta (ARH) 1 the Paferenss in this SYbshapt;ep shall 
refer ts the sthaP rule i11 the ~~ as sueh rule aMistad eft JuRa 
0!4, 1993, 

-til+ For the purposes of this subchapter, the board hereby 
adopts and incorporates he~e~ft by reference the following: 

(a)-(p) Re~ain the same. 
-fitt.Lll A espy ef tl\e abe•;e Baterials is a¥ailable fer 

publie iRspeetieft and espyin'!J at the Air Quality Biwisien 1 
BepartmeAt sf Health and BnwiPeMental SeieAees 1 8lfi Fran~ st. 1 
llelena 1 HIP 59fii!9 9991, espies sf the fedepal INtariale may 
alee be ebtained at BPA'e Publia IAf&PIIIatian ReferaAea Ynit 1 
4111 M Street su1 •faahiAOJtan1 9Q i!ll4fill 1 alld at the liluariee ef 
eaeh ef to-he 19 BPA Rel}ienal llffieea. IAtaPaetall persel'te 
eeeltiniJ a eepy sf the QPR .ay address thaiP re~aate diraetly 
ta• saperit~teftdeftto sf Bee-eAtoe 1 UB Ge·,ar-ent Prir~tiAIJ 
9ffiae, Waehin'!J4o&A 1 99 0!9490! £NEW BULE I) lists the addresses 
for obtaining copies of the above-referenced materials. 
AUTH: 75-2-111, MCA; IMP: Title 75, chapter 2, MCA 

16.8.807 AMBIENT AIR MQNITORING (1) Remains the sa~e. 
( 2) Except as otherwise provided in this chapter, or 

unless written approval is obtained from the department for an 
exemption from a specific part of the Montana Quality Assurance 
Manual (<htlY 1991 ed,), all sa~pling and data collection, 
recording, analysis, and transmittal, including but not limited 
to site selection, precision and accuracy determinations, data 
validation procedures and criteria, preventive maintenance, 
equipment repairs, and equip~ent selection must be performed as 
specified in the Montana Quality Assurance Manual (July 1991 
e4iTt except when more stringent requirements are determined by 
the department to be necessary pursuant to the us Environmental 
Protection Agency Quality Assurance Manual (BPA 699y9 76 995, 
rewisall Bee. 1984 1 Veh II SPA fi99}4 77 90!7a1 re•daed Jan. 
1983 1 Vel III EPA 699}4 77 927h 1 ra¥iaed Jan, 1980!, Val• IIII 
aftd BPA 699/4 80! 9fi9 1 Feb, 19831 Vel, IV), or 40 CFRr Part 50 
including appendices A through E, Part 53 including Appendix A, 
and Part 58 including Appendices A through G (July 1 1 1999 
ed.Tt, at which time the latter 2 documents shall be adhered to 
for the specific exception. 

(J) Remains the same. 
(4) 'Phe beard hepeby adept:a and iReerpepa~ea by peferenee 

the MaRtaAa Quali~y Aesuranee MaRual (J~ly 1991 ado) and *he YS 
Jilftwire-ent:al PPeteet:ien ,\Ejeftey eualiqo Aasuranaa tlaAual (BPA 
699/9 76 99!i 1 re'lieed eee, 1984~ 'Jel. 11 IIPA fi99/4 77 9il7a, 
revised Jan. 1983 1 '!ah III BPA fi99/4 77 90!7b 1 pe•.•ised Jail• 
19Ba 1 Val, IIII and BPA fi99f4 80! 969, Feb• 1983 1 Vel, IV) aftd 
49 EIPR PaPt. !i9 ir~eludifl'!!l .•.pper~dieea •'• S 1 Part 53 it~ehldift§' 
AppeRdiH A1 and Part: 58 iRel~ift'!J Appendisea A G (J~ly 1, 1999 
edo) 1 whish ape atoate and federal aiJeAey •anuala a11d re'!Ju 
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leeiens aee~in' fe¥tft aa.plin, and data eallee~ien 1 reeerdin,, 
analysis end erane•it•al •••air .. ente. A espy ef •~••• .... 
riels ••Y ~• eh•ained fre• •~e ~ir Quelit~ Biwiaien, Bepare.en• 
sf Blw'ba-e.Wal Qllali~ 1 ea,S'Well hildin', P9 Batt i1999&1, 
Helena 1 ~ 596il9 9991. 
AUTH: 75-2-111, MCA; IMP: 75-2-201, 75-2-202, MCA 

16.8.809 ME'l'HODS AND DATA (1) Except as otherwbe 
provided in this subchapter_,_ or unless written approval is 
obtained from the department tor an exemption from a specific 
part of the Montana Quality Assurance Manual (~aly 1991 edo), 
all sampling and data collection, recording, analysis and 
transmittal, including but not limited to site selection, 
calibrations, precision and accuracy determinations must be 
performed as specified in the Montana Quality Assurance Manual.._ 
(~aly 1991 ed•) except when more stringent requirements are 
contained in the US Environmental Protection Agency Quality 
Assurance Manual (8~~ 699/9 76 995 1 revised Bee. 1984, ~el. Ir 
BPA 699/t 77 9il7a 1 revised ~an. 1983 1 ~elo IIr BPA 699/t 77 
927h 1 re>'ieed Jan. 198i1 1 ~elo IIIr and BPA 699ft ea 96& 1 f'eh. 
1983 1 ~elo I~) or 40 CFR7 Part 50 including Appendices A-E, 
Part 53 including Appendix A, and Part 58 including Appendices 
A-G (J~ly 1 1 1999 ed.).~~ny valid recorded value at any one 
monitoring device which exceeds the applicable ambient air 
quality standard ~ constitute§ an exceedance at that 
monitoring location but not at any other monitoring location 
and permitted exceedances ehall H AJ::tl applicable to each 
monitoring location.Ql If a valid recorded value co111prises in 
whole or in part an exceedance of an ambient air quality 
standard, 8QBft ~ recorded value ~ ~ not comprise in 
whole or in part a second exceedance of the same ambient air 
quality standard. 

(iii) 'l'he heard herehy adepts and ifteerperatea hy referenee 
•he Maft•afta Qaality Aaearaftee flaftaal (~ely 1991 edo) &ftll the tJS 
Bftwira ... ental Preteetien A'eney Qaality Aaaaranee Manaal (BPA 
699,'9 76 995 1 revised Bee. 1984 1 'Jelo Ir BPA 699/4 77 9i!7a 1 
revised Jan. 1983 1 ~el. IIr BPA 699/4 77 9i!7b 1 rewisell Jan. 
198il, ~elo IIIr anll BPA 699/t 8a 969, f'ebo 1983, ~elo I¥) and 
49 QFR Part. SQ !ftsladiftfJ ~enlliees A '81 Par~ 53 il'lelall!n, 
Append!M A, aftd Part. §8 ineladin, Appeftdieea A G (~aly 1, 1999 
edo)r whish are state anll federal a,eftey •anaals and 
re,Qlatiefte ae•tiftfJ ferth saapl!ft' aftd !lata sellee~ien 1 
reesrdi"'' aftelyais &l'ld trans•it•al re!fairellleftta. ,., eepy ef 
these ••••rials -.y be ebtained fre111 the Air Qaeliey BiwieieR1 
Bepart•el'lt ef Bn~iren.eR~al Qaali~ 1 ea,swell Bailllift'' pe Batt 
i199981 1 Jlelena 1 M'f 59629 9991o 
AUTH: 75-2-111, 75-2-202, MCA; IMP: 75-2-202, MCA 

16,8.813 FLUoRIDE IN FORAGE (1) Remains the same. 
(2) The following sampling protocol 111ust be applied: 
(a)-(i) Remain the same. 
(j) ~he llepart111ent hereby adepts and iReerperates hereiR 

l:ly referenee Mettl:elle ef Air SalllplinOJ and .~ftalysis 1 Seeend 
Blli•ien (1977), Methsll Ne, 122 2 92 68'Po Metheds ef Air 
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Bamplin'!l aftd ,•,nalysis, 6eeafld Sditien is a natieflally 
~eeeiJnieed a~:~thsFity settiniJ fs~th the laberate~y analytie 
preeed~~e fer ehemieal analysis sf plant ties~:~e, ~ espy ef 
fleehede ef .Hr BamplifiiJ aftd Aflalyeie, seeend Sditiefl (1977) 1 
tlethed Ne. 122 a 92 68'1' may be ebtaifled fFem the Air Q~:~ality 
B~~ea~:~ 1 BepaFtmeftt at Health aftd Bn~irenmefltal Seiefteee 1 
ee'!jswell Buildifl'!j, 1-499 Breadway, llelefta, Metttafla 59629, 
AUTH: 75-2-111, 75-2-202, MCA; IMP: 75-2-202, MCA 

16, B , 815 AMBIENT AIR QUALITY STAHPARD FOR LEAD ( 1) 
Reaains the saae. 

(2) For deteraining coapliance with this rule, lead shall 
be aeasured by the high-volume method as more fully described 
in 40 CFR Part 50, Appendix B, (July 1, 1987 ad.) and by the 
atomic absorption method as more fully described in 40 CFR Part 
50, Appendix G, (July 1, 1987 ed.) or by an approved equivalent 
method. 

(3) 'l'he department heFeby adepts and ineerperatee herein 
by referenee the felle~iniJ eeetiene ef the federal re'!j~:tlatieflet 

(a) 49 eFR PaFt §9 1 ~ppendiM B (Jul~ 1 1 1987 ed.) 1 wBieh 
eentaine t-he referenee methed fer the det.erminatien ef e~:~epend 
eEl partie~:~late matter in the atmeephe~e (hi'!lh ~el~:~me methed)J 
attd 

(b) ta eFR Part sa, AppendiM s (J~:~l~ 1, 1987 ea.), whieh 
eentaine the referenee methad fer the det.erminatien ef lead in 
e~:~epended partie~:~late matter eelleeted tram aahient air. 

(e) A eepy ef the abe~e eeetiene ie a~aUable fer p~:~blie 
inepeetieR and eepyin'!l at the .'J.ir Q~:~alit.y B~:tl'ea~:~, Bepart111ent at 
Jlee1th and Bn'> iFen111ental Saiel'lsee 1 QsiJBWell 8Hildin1J 1 1499 
Bl'slulwa:r 1 llelefta 1 tlental'la 596291 er frem SPA's Pl:ltio1ie Iftfaract 
tieft RefereAee Ynit 1 t9l M streee 811 1 ~laehii'I4J-en 1 Be i!9469. 
AUTH: 75-2-111, 75-2-202, MCA; IMP: 75-2-202, MCA 

16,8,816 AHBIENT AIR QUALITY STAH[)ARQS FOR NITROGEN 
DIOXIDE (1) Remains the same. 

(2) ~reaenE-~ For determining coapliance with 
this rule, nitrogen dioxide shall be aeasured by the 
chemiluainescence method, as more fully described in ~ 40 
mT Part 50, -(Appendix Ft, VI"R (1979) 1 or by an approved 
equivalent method. 
AUTH: 75-2-111, 75-2-202, MCA; IMP: 75-2-202, MCA 

16.8,817 AMBIENT AIR QUALITY STANDARD FOR OZONE (1) 
Reaains the same. 

(2) Meas~:~rement 111etheaa For determining coapliance with 
this rule, ozone shall be measured by the chemiluminescence 
aethod, as aore fully described in 'l'i£.l.e 40 mT Part 51!..L._ 
fAppendix D+, eFR (1979), or by an approved equivalent aethod. 
AUTH: 75-2-111, 75-2-202, MCA; IMP: 75-2-202, MCA 

16.8, 820 AMBIENT AIR QUALITY STANDARDS FOR SULFUR DIOXIDE 
(1) Remains the same. 
(2) Meas~rement methea; For determining coapliance with 

this rule, sulfur dioxide shall be measured by the 
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pararosaniline method as more fully described in ~ 40 ~7 
Part 50,tAppendix At, GFR (1979) 1 or by an approved equivalent 
method.-
AUTH: 75-2-111, 75-2-202, MCA; IMP: 75-2-202, MCA 

16.8.821 AMBIENT AIR QUALITY STANDARD fOR PM-10 
(1) Remains the same. 
(2) For the purpose§ of this rule, expected exceedance 

and expected annual average shall be determined in accordance 
with 40 CFR Part 50, Appendix K (5il FR il4667 1 Jt~ly 11 1987). 

(3) For determining compliance with this rule, PM-10 
shall be measured by an applicable reference method based on 40 
CFR Part 50, Appendix .J (!iii FR i146Ei4, JYly 1 1 1987), and 
designated in accordance with 40 CFR Part 53 (!iii PR il47il7 1 Jt~ly 
1 1 1987) or by an equivalent method designated in accordance 
with 40 CFR Part 53 (JYly 1 1 1987 ed,). 

(4) ~he deper~eft~ hereby adep~e and ineerpera~es herein 
~y referenee t!he fell8Wift1J eeet!i8ftB sf t!he federal PBIJYlatienet 

(a) 49 SFR Part! 59 1 AppendiH J (!iil FR i146U 1 July 1 1 
1987) 1 whish eent!aine referenee aethede fer t!he dete.-inatien 
ef part!iet~lat!e •at!t!er as PM 19 in the at!Mespheret 

(~) 49 SFR Part! 59 1 Appendix K (!iii FR i14667 1 Jt~ly 1 1 
1987), >o~hish eafltains an intel"pret;et;isn ef nat.ienal a•l!oient; ail!' 
qYalit!y et!anda¥"ds fer part!ieYlat!e aat.ter1 and 

(e) 49 SFR Pall!'~ !il (!iii FR il47il7 1 Jt~ly 1 1 1987) 1 whish 
pert.ains t!s aal!oient; air msnit!erifiiJ l"eferense met.hede and eqYi 
-.•alent! aet!hede, 

(d) A espy sf t!he al!oe ,. seet!ie11s is a•#ailal!ole fer pt~ldie 
inepest!isfl and eepyii'IIJ a~ t!he Air QYalit!y Bt~reat~ 1 9epart!aent! sf 
Healt.h and 8n•.-irsnment!al Ssiensee, Elei!Jewell BYildiAIJ 1 1499 
Breadwa) 1 llelena, Ment!ana 596i191 er frem 8P~'s PYI!olie Infaraa 
t.ien Refe¥"enee ll'Ait! 1 491 M St.Feet! SW 1 llashin1Jt!en 1 9S il9469, 
AUTH: 75-2-111, 75-2-202, MCA; IMP: 75-2-202, MCA 

16.8.946 INCORPORATION BX REFERENCE (1) lA t.his 
st~behapt!eF 1 aAd t~nleas eHp~essly pFeYided et;herwise 1 where t.he 
beard has adept!ed a federal rB'!JYla~ieA by refe~et~ee 1 t.he 
~efereRee in t!he bea~d ~Yle shall refeF ~e the federal a~eney 
re~ylatieAs as they haYe l!leeA eedified in the JYly 1 1 1993 1 
edit!ien ef ~it!le 49 sf t!he eede sf Pederal Rel)t~latiene (8FR)• 

t2+ For the purposes of this subchapter, the board hereby 
adopts and incorporates ~e~&iR by reference the following: 

(a)-(g) Remain the same. 
ffttill A espy ef the aee·.•e materials is aYailaele fer 

pYI!olie iAepeet!ien and eepyii'IIJ at the Air QYalit!y 9iYiaien, 
Bepart•ent! ef Health and Bn.,.iFefllftental Seieneea 1 836 Frent! St;, 1 
Helena, ~ 596il9 9991, Sepias ef the fede~al materials aay 
alee he el!ot.ained at! EPA's Pt~l!olie InfeF~atieR Refe~enee YAit! 1 
491 M Bt!peet! su,.washifti!Jt!eA, oe 29469, aAd at! the librariee ef 
eaeh ef t!he 19 Bl\\ ReiJienal Off ieee, Intel'est!ed pereene 
eeeldfi'!J a eepy ef the eFR eay addpees their reEJt~es~e diree~ly 
t!et SYperinteAdent ef Beeyment!e, US GeYeFAMent Print!iniJ Offiee, 
waehin~t!eA, 9S 2949ilo ~he et!andaFd iAdYBtFial elaesifieat!ien 
11\afl\181 11987) (eFder ne. PB 87 199912) and the I!JYidelinee eft 
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air ~a1iey •elle1a (revised) (1986) (~ pu~l!eatl!en neo 458/il 
78 8il7R) aft4 •~pple•entl A (1987) .ay alae ~. e~ea!nell fre• &he 
us Bepar~entl ef aa .. aree, Hae!ena1 waaan!eal Infer.ae!en Ser 
;!ee, 5281 Pare Reya1 Read, Spriftgf!eld, ~!•w!n!a aa161o LH1M 
BULB Il liata the addresses for obtaining copiea of the aboye
rafertnctd materials. 
AU'l'H: 75-2-111, 75-2-203. HCA; IMP: 75-2-202. 75-2-203 I 
75-2-204, MeA 

16.8.1001 APPLICABILITY--VISIBILITY REQUIR£M£HTS 
(1) Re~ains the sa~e. 
(il) ~e ~aarll here~y aaepea anll !nee•pe•aeaa ~Y refereRee 

48 SI'R 81• lil7 whieh !a a federal ageney r~l• eetltling fereh 
aeea!n.entl ····~· •••itRAt!en fer Hentlana pura~ane tie eeee!en 
197 ef tlhe l'eaera1 elean A!• ~·•· A eep~ ef 49 aPR 81olil7 .ay 
1M ebtlai:ned fre• the Air Q~a1!tly Divia!en, Departl•entl ef 
Bnvire .... entla1 Q~al!ey 1 Elag-e11 IN!ldb'IJ• PQ Be11 288981 1 
Helena, MW 19628 8981o 
AU'l'H: 75-2-111, 75-2-203 MeA; IMP: 75-2-203, 75-2-204, and 
75-2-211, MCA 

16,8,1004 VISIBILITY MQDELS (1) Remains the same. 
(a) Whe bears he•ellly alleptle and !naerperatlea by •eferenee 

"Uerltbeelt fer P1~- Via~al I .. aee Sereen!nw ancl Al'lalya!a• (BPA 
458/4 88 915 1 1988) whieh !a a felleral aweney p~Jt1!eati!en 
aeetl!niJ fertlh •eeheda hy wh!eh aeti!.aeea ef w!e!lll!l!tly 
!•pa! .. ent ••Y be •alleo A eepy ef •tterltbeek fer'Pl-e ~iaHl 
I•paetl Sereening anll Analya!a• (81% 419/4 88 815 1 1988) !a 
a oa!lab1e fer pttbl!e re•dew and eepyi:I'IOJ atl ldle Air Qaaliey 
ah·ieian, aepart•ene ef -~·!re-enea1 Qlle1itty, ee,a-11 
1Nil4liRI} 1 P9 Bell il99991 1 llelena 1 lfP 596a8 9991o 
AU'l'H: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, 75-2-204, 
75-2-211, MCA 

16.8.1302 PROHIBITED OPEN BURNING--WHEN PEBMIT REQUIRED 
(1) The beard hereby adepee a"d ineerperaeea by referenee 

49 eede ef Federal Re~~laeiefta (GFR) Pare 261 1 wh!eh !de"e!f!ee 
aftd defines haeardeae wast-ea. A eepy ef 48 GFR Pare 261 •ay be 
ebeained fre• £he Air Qaaliey Divieien 1 Bepere•ene ef 
Bnviren•ental Qaalitoy, P9 Bell 299981 1 Hele"a' M'P §9628 9991. 

(2) and (3) Remain the sa~e but are renumbered (1) and 
(2). 
AUTH: 75-2-111, 75-2-203, KCA; IMP: 75-2-203, 75-2-211, MCA 

16.8.1503 STANDARD FOR VISIBLE EMISSIONS 
(1) No owner or operator subject to tlhe pre'i'ieitute ef 

this rule may cause the emission into the atmosphere !rom any 
potroo~ group ot any gasses or particles which exhibit 10\ 
opacity or greater~ as determined by EPA Reference Method 9 in 
Appendix A ot 40 cFRT Part 60, (Jaly 1, 1997 ed!eie"l· 

(il) Fer the purpeses ef tohia r•de 1 the beard hereby 
adept-a aftd ineerperates hereift by refereftee Metohed 9 ef ~ppen 
dill A ef 49 GI'R Pare 69 (Jaly 1, 1987 ellitoieft)• Metohed 9 ie 
ifteladell ift ehe appeftllill t.e a federal al)efiey rule aRd seta 
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fert;h t!he 111et!had fer visual de£erllliRa£ieR sf £he epaeit!y sf 
e•iesieRa fre• st;at;ienary esureee iReludiR~ £he det;e!'llliRat!ieR 
ef pht•e epaeit!y l!iy I!IUalified el!iserYere. 'l'he •et;hed alee ift 
eludes preeeduree fer £he £rainin~ aRd eert!ifieet;ieft ef el!ieer 
Yare af!d preeeduree t;e l!ie used in t;he field fer det!el!'llliftat!ien 
sf plu111e epaeit!y. .-. espy ef 'l'eet; Met!hed 9 •ay he el!it;aifted fra• 
the Air Qualit;y B11rea11 1 9epar£aent sf lleaUh and Bnwi!'sftlllaRt!al 
SeieRees 1 eeiJeWell Buildirt1J 1 llelena 1 MeR4!ana 1 596iil9o 
AUTH: 75-2-111, 7~-2-203, MCA; IMP: 75-2-203, MCA 

16,8.1601 CERTIFICATION AND TESTING STANDARDS 
(1) Remains the same. 
(2) Pursuant to 15-32-102 (5) (A) (II) (6) !al Iii), MCA, end 

for the purposes of certifying the particulate emission rete of 
any brand and model of noncetelytic stove or furnace that is 
specifically designed to burn wood pellets or other nonfossil 
biomass pellets, the department shall use any available test 
data, generally gathered by the manufacturer, which was 
obtained in accordance with the testing criteria and procedures 
contained in 40 CFR Part 60, subpart AAA (1999 edo). In 
determining if a pellet conversion unit meets the particulate 
emission rate set forth in 15-32-102(51 (AI (III (6) Cal !iii, MCA, 
the pellet conversion unit and the particular model and brand 
of stove or furnace to which it is attached shall be tested 
together as a combined unit. 

(3) Pursuant to 15-32-102 (5) (AI (III) (6) !al Ciiil, MCA, 
and for the purposes of certifying the air-to-fuel ratio of any 
brand and model of noncatalytic stove or furnace that is 
specifically designed to burn wood pellets or other nonfossil 
biomass pellets, the department shall use any available test 
data, generally gathered by the manufacturer, which was 
obtained in accordance with the testing criteria and procedures 
contained in 40 CFR Part 60, subpart AAA (1999 ed.). In 
determining if a pellet conversion unit meets the requirements 
in 15-32-102(S) (A) (III) !61 Cal !iiil, MCA, concerning air-to
fuel ratio, the pellet conversion unit and the particular model 
and brand of stove or furnace to which it is attached shall be 
tested together as a combined unit. 

(4) Pursuant to 15-32-102f§t+Bt L211bl, MCA, and for the 
purposes of certifying the particulate emission rate of any 
brand end model of noncatalytic stove or furnace that burns 
wood or other nonfossil biomass, the department shall use any 
available test data, generally gathered by the manufacturer, 
which was obtained in accordance with the testing criteria and 
procedures contained in 40 CFR Part 60, subpart AAA (1999 edo), 

(5) Remains the same. 
( 6) 'Phe depart;men£ hereby adept; a and inserperat;ee l!iy 

refereftee Ul eFR Part 69 1 stt}lpaf't A. .. .A, whieh esta}llishee 
eri~eria aftd preeeduree fer t;est!iRIJ pa!'£ieula£e elllieeieRe and 
£he air ~e f~el rat;ie fer wesd et;eyes and fllrRaeee, aepiee ef 
49 9FR Part; 6Q, s11~art! Ah'> may be eb£ained fPelll t!fte Air 
Quality 8ul!'eall 1 9epar£meR£ sf Healt;h and BnwiraRIIIeRt!al SeieR 
ees 1 Set!Jswell Buildin~ 1 eapi£el St;at;ian, llelena 1 Mantana 596iil9o 
AUTH: 15-32-203, MCA; IMP: 15-32-102, 15-32-201, MCA 
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16.8.1701 DEFINITIONS For the purpose& of this 
subchapter: 

(1)-(13) Remain the same. 
(14)(a)-(b) Remain the same. 
(c) An increase or decrease in actual emissions is 

creditable only if the department has not relied on it in 
issuing a permit for the source under regulations approved 
pursuant to 40 CFR 51.165 (Jttly 1 1 1993 ed.), which permit is 
in effect when the increase in actual emissions from the 
particular change occurs. 

(d) Remains the same. 
(e) A decrease in actual emissions is creditable only to 

the extent that: 
(i)-(ii) Remain the same. 
(iii) the department has not relied on it in issuing any 

air quality preconstruction permit under regulations approved 
pursuant to 40 CFR Part 51, subpart I (Jttly 1, 1993 ed.), or 
the state has not relied on it in demonstrating attainment or 
reasonable further progress; and 

(iv) Remains the same. 
(f) Remains the same. 
(15)-(19) Remain the same. 

AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-202, 75-2-203, 
75-2-204, MCA 

16,8, 1702 INCORPORATION BX REFERENCE ( 1) In t:ftie 
ettbebapt.er 1 and ttnleee sllpreeely pre'o'ided eeherwise 1 ehe 
felle~in~ ie applieable1 

(a) llhel!'e t:he eeara has aaept:ed a feaeral regttlat.ien by 
referenee, the referenee in t:he beard rttle shall refsr toe t:hs 
fsdsral a~eney re~Hlat:iene as they ha•.·e seen eedified in the 
J1dy 1 1 1993 1 edit. ion of 'l'it:le 4 9 ef 4>he eede ef f'sdel!'al 
Re~ttlat.iene (GFR)r 

(b) 'lhere t.he eeal!'d has adept.ed a eeet.ien ef t.he Ynit.ed 
St.at.ea eede (use) by referense 1 t.he refereRee iR t.he beard rttle 
shall refer t.e ehe eeetion ef ehe Y&e ae fettnd in ehe 1988 
edit-left and Sttpple•ene II (1999)1 

+at 111 For the purposes of this subchapter, the board 
hereby adopts and incorporates he~aiR by rsference the 
following: 

(a)-(f) Remain the same. 
-f9till A eap~ af ehe abewe •at.erials is a'o'ailaele fer 

pttslie iftepeeeiefl and eepyin~ at t.he ,.,ir ~ttaliey 9h>iaien 1 
Bepa•t.•eflt: ef llealth and Bfl'o'irefl•eRtal Seierteea, 836 f'l'ent. St, 1 
llelena 1 M'l.' 59629 999lo eepiee ef t.he fedel!'al •at.eriale -y 
alee se obt.aifled at B~'e Pttslie IRfer•at.iefl Refet>enee Ynit., 
491 M St.reee 811, Uashingt.efl, De 29469, and at: ebe libt>at>iee ef 
eaeh ef t:he 19 SPA ReEJienal effieee, IfleereeeeEl pereens 
eeeltifiiJ a eepy sf the Cf'R may address £heir l!'eEttteete direot.ly 
eee &HperiftteRdent ef Beettment.e, YS Ge">el'nment Prinein~ 9ffiee 1 
Uaehin~t.en 1 Be 29492. 'l'he et.aflaard indttet.rial elaeeifieatien 
•afllial (1987) may alee be sbt.ained fre111 t:he YS Depart.11ent ef 
Go-et'ee 1 tlat.ienal 'l'eehnieal lflfer•atien Ser'o'iee 1 5285 Pert: 
Reyal Read, Springfield, Vif'EJiflia 22161 (arder ne. PB 87 1999 
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~ (NEW RULE IJ lists the addresses for obtaining copies of 
the above-referenced materials. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-202, 75-2-203, 
7:i-2-204, MCA 

1§,8,1802 INCORPORATION BY REFEREHCE (1) In 'ellis 
saeellap'6er 1 and anlees eKpreesl~ previded e'61lerwiee 1 'ella 
fellewin! is applieablel 

(a) Ulle•e 'ella beard has adapted a federal re,ula'cien by 
referenee 1 tile referenee in tile beard rale ella11 refer 'ca 'ella 
federal aOJeney reg~tla'ciene as they lla"e been eedified in 4!1le 
Jaly 1 1 1993 1 edi1!i:en ef 'Pitle 49 ef tile 9ede af Federal 
RaOJYlatiene (SFR)r 

(e) Where tile baarli llae aliapted a eeetien ef 'ctla Yniteli 
States Selie (YSS) by referenee 1 'ctle referenee in tile beard rale 
shall refer t!le 'ctle seetien ef the YSe as feYnli in tile 1988 
editien and SYpplemen'c II (1999), 

f#t ill For the purposes of this subchapter, the board 
hereby adopts and incorporates herein by reference the 
following: 

(a)-(f) Remain the same. 
+!till ~ espy af 'che abeve materials ia a~~ilable fa• 

pablie inepeetien anli eepyiAIJ at the Air euality 9ioisien 1 
Bepart•et\'6 ef Bn•,.iren•ental E!Yali'6y 1 836 Frat\41 St!l, 1 llelena 1 M'P 
S96il9 9991. Gepiee ef the federal •a'ceriala •ay alae ee 
eetained at lilP~' a P\lelie lnfer•atieft Refereftae \lftit!i 1 491 M 
stree'c sw, \faehin1Jt!lan 1 99 29469 1 anli a'c tile libraries ef eaah 
af tile 19 EPA ReOJianal 9ffieee. Intereet!led pereene eeeltinOJ a 
espy ef tile SFR May address their reEJYes'cs db•eetly tBI 
Saperintenlient sf Beeumente, YS Ss•~el'nlllent Prin'cinOJ 9ffiee 1 
WasllinOJ'6en 1 BS 29492• 'Phe etanliard indYetrial elaeeifieat!lien 
•anaal (1987) may alae be ebtaineli frem ttle YS 9epar~•eftt ef 
ee .. eree 1 Natienal 'Peehnieal Infermatieft Serwiee 1 Sil8S Pere 
Reyal Read, Sprin1Jfielli 1 VirOJinia 22161 (erder ne. PB 87 1999 
~ [NEW RULE II lists the addresses for obtaining copies of 
the ab9ve-referenced materials, 
AUTH: 75-2-111, 7:i-2-203, MCA; IMP: 75-2-202, 75-2-203, 
7:i-2-204, MCA 

16, 8, 2 003 INCORPORAIIONS BY REFERENCE Clt In this 
subellapeer 1 and Ynlees elfppeesly previlieli etllerwiee 1 ehe 
fellewinOJ is applieablel 

(a) l~ere 6he bea!'li has adep'celi a federal reOJQlatien by 
referense 1 the referenee in 'che bearli rYle ellall refer te tile 
federal ll'Jeney reOJklla'cisns as 'chey have been eedified in 'che 
July 1 1 1993 1 eliitieft ef 'Pi'cle 4 9 ef tile Galle ef Felieral 
Re0Jt~la4!iens (GFR)r 

(b) WllePe tile haa!'li has adapted a see6ieft sf 6he Uni\eEI 
Staeee Gede (YSe) by refel'enee 1 the refepenee ift tile beard PYle 
shall refer te the eestieft sf the YSG as feYnd in t!lhe 1988 
edi'cien and SHpplemen'c II (1999), 

fat 111 For the purposes of this subchapter, the board 
hereby adopts and incorporates ~ by reference the 
following: 
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(a)-(g) Remain the same. 
ffttill A espy ef Ute abe"+'e Materials is available fer 

pllblie iRspeetieR and eep) ii'IIJ at the .'iir QualHolJ 9ivieieR1 
Bepart.eRt sf Btwirei'IMeRtal Quality, Pe BeH 299991 1 lleleRa 1 M'l' 
59ii!9 999lo aepiee sf the federal Materials •ay alae be 
ebtained a't SPA' e Publie Irtfer•atieR Referenee Yl'lit 1 tat M 
Stl!'eet SW 1 iiaehinljten ae 29469 1 and at the libl!'ariea ef eaeh af 
the 19 SP.'> ReiJieRal 9£fieee. IRtereeted pel!'sen• eeekiRIJ a espy 
ef the QFR •ay add!'eee their reEJueets direetl)' tee 
Sllperintel'ldel'lt sf BeeuMeRte, YS Ge .. ·erRtaent Printii'IIJ Elffiee 1 
Weshii'IIJteR ae i!94Qi!, ~he staftderd industrial elaaeifieatien 
•aftual (1987) (Order He, PB 87 1999li!) -y alae be ebtail'lecil 
frs• the YS 9epartMeRt ef es-eree 1 Natienal ~eshftieal 
Il'lfel'MBtieft Serviee 1 5i!85 Pel!'t Reyal Reali, Spri1'11Jfield 1 
ViriJiftie i!i!lil [NEW RULE Il lists the addresses for obtaining 
cgpies gf the abqye-referenced materials. 
AUTH: 75-2-217, MCA; IMP: 75-2-217, 75-2-218, MCA 

NEW BULE I INCORPOBATION BY REFERENCE--PUBLICATION DATES 
AND AVAILABILITY OF REFERENCED QOCUMEHTS ( 1) Unless expressly 
provided otherwise, in this chapter where the board has: 

(a) adopted a federal regulation by 
reference, the reference is to the July 1, 1995, edition of the 
Code of Federal Regulations (CFR); 

(b) adopted a section of the United 
states Code (USC) by reference, the reference refers to the 
1988 edition of the usc and supplement V (1993); 

(c) referred to a section of the Mon-
tana Code Annotated (MCA), the reference is to the 1995 edition 
of the MCA; 

(d) adopted another rule of the 
department or of another agency of the state of Montana by 
reference, the reference is to the December 31, 1995, edition 
of the Administrative Rules of Montana (ARM). 

(2) A copy of state materials incorporated by reference 
in this chapter is available for public inspection and copying 
at the Depart~nent of Environmental Quality, Ketcalf Building, 
P.O. B:>x :lUU90!, He.lena, Ml' 59620-0901. CoFies of federal r.aterials mav be 
obtained fro~n EPA's Public Infor~nation Reference Unit, 401 H 
street sw, washington, DC 20460, and at the 10 EPA Regional 
Offices. Copies of the CFR may be obtained from the 
superintendent of Documents, US Govern~nent Printing Office, 
Washington, DC 20402. The standard industrial classification 
manual (1987) (order no. PB 87-100012) and the guidelines on 
air quality ~nodels (revised 1986) (EPA publication no. 450/278-
027R), including supplement A (1987), ~nay be obtained from the 
US Department of Commerce, National Technical Information 
Service, 5285 Port Royal Road, Springfield, VA 22161 (order no. 
PB 87-100012). 
AUTH: 75-2-111, MCA; IMP: Title 75, chapter 2 1 MCA 

NEW RULE II INCORPOBATION B\' REFERENCE ( 1) For the 
purposes of this subchapter, the board hereby adopts and 
incorporates by reference the following: 

MAR Notice No. 17-022 8-4/25/96 



-1044-

(a) the Montana Quality Assurance Manual (July 1991 ed.), 
a Department of Environmental Quality manual specifyinq 
samplinq and data collection, recording, analysis and 
transmittal require•ents; 

(b) the United States Environmental Protection Agency 
Quality Assurance Manual (Vol. I, EPA/600/R-94/038a, revised 
April 1994; Vol. II, EPA/600/R-94/038b, revised April 1994, 
Vol. III, EPA/600/4-77/027b, revised Auqust 1988; Vol. IV, 
EPA/600/R-94/038d, revised April 1994; and Vol. V, EPA/600/R-
94/038e, revised April 1994), a federal manual specifying 
samplinq and data collection, recording, analysis and 
transmittal requirements; 

(c) Methods of Air Sampling and Analysis, Third Edition 
(1989), Method No. 204, determination of fluoride content of 
the ataoaphere and plant tissues (semi-automated method), a 
nationally recognized document specifying field and laboratory 
analytic procedures; 

(d) 40 CFR Part 50, including Appendices A throuqh K, 
specifyinq the national allbient air quality standards and 
ambient air quality monitoring reference methods; 

(e) 40 CFR Part 53, apecifying allbient air aonitoring 
reference methods and equivalent methods; and 

(f) 40 CFR Part 58, including Appendices A through G, 
specifying criteria and requirements for ambient air quality 
monitoring and reportinq. 

(2) [NEW RULE I) lists the addresses for obtaining copies 
of the above-referenced materials. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, MCA 

HEW RULE III INCOBPQRATION BY REFEBEHCE (1) For the 
purpoaes of thia subchapter, the board hereby adopts and 
incorporates by reference the following: 

(a) 40 CFR 81.327, providinq attainment status 
desiqnation for Montana pursuant to section 107 of the Federal 
Clean Air Act; 

(b) "Workbook for Plume Visual Impact Screeninq and 
Analysis" (EPA-450/4-88-015, 1988), specifyinq methods for 
estiaatinq visibility impairment. 

(2) [HEW RULE I) lists the addresses for obtaininq copies 
of the above-referenced materials. 
AUTH: 75-~-111, MCA; IMP: Title 75, chapter 2, MCA 

NEH BULB IV INCORPQRATION BY REFEBEHCE ( 1) For the 
purposes of this subchapter, the board hereby adopts and 
incorporates by reference 40 CFR Part 261, identifying 
and defining hazardous wastes. 

(2) [NEW RULE I] lists the addresses for obtaining copies 
of the above-referenced materials. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, MCA 

NEW RQLE V INCORPQBATION BY REFERENCE ( 1) For the 
purposes of this subchapter, the board hereby adopts and 
incorporates by reference the following: 

(a) 40 CFR Part 60, Appendix A, Method 9, which is the 
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reference method for visual determination of the opacity of 
emissions from stationary sources, including the determination 
of plume opacity by qualified observers, and which includes 
procedures for training and certification of observers and 
procedures used in the field for determining plume opacity; and 

(b) 40 CFR 60.195, specifying test methods and procedures 
for primary aluminum reduction plants. 

(2) [NEW RULE I] lists the addresses for obtaining copies 
of the above-references materials. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, MCA 

NEW RULE VI INCORPORATION BY REFERENCE ( 1) For the 
purposes of this subchapter, the board hereby adopts and 
incorporates by reference 46 CFR Part 60, subpart AAA, 
establishing criteria and procedures for testing particulate 
emissions and the air-to-fuel ratio for wood stoves and 
furnaces. 

(2) [NEW RULE I] lists the addresses for obtaining copies 
of the above-referenced materials. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, MCA 

3. The proposed amendments and adoptions are necessary to 
update the incorporations by reference and other statutory 
references contained in the air quality rules to the most 
recent editions of the Code of Federal Regulations, the United 
States Code, the Administrative Rules of Montana and the 
Montana Code Annotated. The board is also proposing 
substantive amendments to ARM 16.8.1120 and 1429, so the 
updates to the incorporations by reference in ARM 16.8.1120 and 
1429, which are not included in this notice, are included in 
MAR Notice 17-020, which is being filed simultaneously with 
this notice. 

Pursuant to House Joint Resolution No.5 (1995), the board 
is also proposing to delete language that is duplicated in 
several subchapters of the air quality rules, regarding 
inspection and copying of documents. The board is proposing 
New Rule I to provide one rule for ARM Title 16, chapter 8, 
specifying the editions of the Code of Federal Regulations, 
Montana Code Annotated, United states Code and Administrative 
Rules of Montana incorporated by reference, and otherwise 
referred to, in the air quality rules and specifying procedures 
for inspection and copying of all materials incorporated by 
reference in the chapter. 

The board proposes to correct incorrect citations to 
15-32-102, MCA, in ARM 16.8.1601. 

The board proposes to combine some of the existing 
incorporations by reference into New Rules II through VI, to be 
placed in subchapter& 8, 10, 13, 15 and 16, respectively. The 
board also proposes to make several nonsubstantive amendments 
for consistency, to delete unnecessary language and to conform 
the language of the rules to present rule drafting 
requirements. 

4. Interested persons may submit their data, views, or 

MAR Notice No. 17-022 8-4/25/96 



-1046-

argu~ents concerning the proposed actions, in writing, to 
the Board of Environ~ental Review, PO Box 200901, Helena, MT 
59620-0901, no later than May 25, 1996, 

5. If a person who is directly affected by the proposed 
actions wishes to express histher data, views, and arguaents 
orally or in writing at a public hearing, hefshe ~ust ~ake 
written request for a hearing and submit this request along 
with any written co~ents he/she has to the Board of 
Environ~ental Review, PO Box 200901, Helena, MT 59620-0901, A 
written request for a hearing ~ust be received no later than 
May 25, 1996. 

6. If the agency receives requests for a public hearing 
on the proposed actions fro~ either 101 or 25, whichever is 
less, of the persons who are directly affected by the proposed 
actions; fro~ the ad~inistrative code co~ittee of the 
legislature; fro~ a governmental subdivision or agency; or fro~ 
an association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Regi.ster. Ten percent of those persons directly 
affected has been determined to be more than 250. 

BOARD OF ENVIRONMENTAL REVIEW 

Reviewed by 

J~F. North, Rule Reviewer 

Certified to the secretary of State April 15, 1996 

8-4/25/96 MAR Notice No. 17-022 



-1047-

BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the repeal of 
17.30.640, 17.30.716, 17.30.1601, 
pertaining to water quality. 

To: All Interested Persons 

NOTICE OF 
PROPOSED REPEAL 

OF RULES 

NO PUBLIC HEARING 
CONTEMPLATED 

(Water Quality) 

1. On June 21, 1996, the board proposes to repeal the 
above referenced rules. 

2. The rules proposed to be repealed were proposed 
for transfer at page 493, 1996 Montana Administrative Register, 
Issue No. 4. 
Their current rule numbers, the pages in the Administrative 
Rules of Montana on which they are found, the statutes that 
authorize repeal, and the statutes the rules implement, are as 
follows: 

Title 17 Title 16 Page Authorizing statute 
&ll!iil HYIIIb!U: BYl~ Huml:!~r ~ l!tAtl.lt!l lmglf!mf!ntg!l 
17.30.640 16.20.634 16-970 75-5-201, 75-5-301 

75-5-301 
17.30.716 16.20.713 16-982.4 75-5-301, 75-5-303 

75-5-303 
17.30.1601 16.20.102 16-891 75-5-201 75-5-611 

3. The repeal of the rules is necessary to comply with 
HJR 5 (1995 Legislative Session) and the directive of Governor 
Racicot to repeal unnecessary rules and thereby reduce rules by 
at least 5\. The reasons that the repealed rules are 
unnecessary is as follows: 

17.30.640 - This rule, initially adopted in 1972, authorizes 
surface water mixing zones in accordance with the department's 
written implementation policy. That policy has been superseded 
by Title 17, Chapter JO, Subchapter 5 (formerly Title 16, 
Chapter 20, Subchapter 18), which comprehensively regulates 
establishment of mixing zones. 

17.30.716- This rule was adopted in 1994 to comply with 75-5-
301(5)(c), MCA, which required the Board to adopt criteria for 
determining activities that cause non-significant degradation. 
Chapter 501, Laws of 1995, establish in statute (75-5-317, MCA) 
all the criteria contained in ARM 17.30.716. 
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17.30.1601- This rule, adopted initially in 1972, establishes 
a water quality enforcement procedure. In Chapter 504, Laws of 
1995, the Legislature established a comprehensive enforcement 
procedure that superseded the procedure established by this 
rule. The rule is therefore no longer necessary. 

4. Interested persons may submit their data, views, or 
arguments concerning the proposed repeals, in writing, to the 
Board of Environmental Review, PO Box 200901, Helena, MT 59620-
0901, no later than May 25, 1996. 

5. If a person who is directly affected by the proposed 
repeals wishes to express his/her data, views, and arguments 
orally or in writing at a public hearing, he/she must make 
written request for a hearing and submit this request along 
with any written comments he/she has to the Board of 
Environmental Review, PO Box 200901, Helena, MT 59620-0901. A 
written request for a hearing must be received no later than 
May 25, 1996. 

6. If the agency receives requests for a public hearing 
on the proposed repeals from either 10\ or 25, whichever is 
less, of the persons who are directly affected by the proposed 
action; from the administrative code committee of the 
legislature; from a governmental subdivision or agency; or from 
an association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 25 persons, based on more 
than 250 persons affected by the water quality regulatory 
program. 

BOARD OF ENVIRONMENTAL REVIEW 

Reviewed by 

J~F. North, Rule Reviewer 

Certified to the Secretary of State April 15 1996 • 

8-4/25/96 MAR Notice No. 17-023 



-1049-

BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the adoption of 
new rule I regarding temporary 
water standards for Daisy Creek, 
Stillwater River, Fisher Creek, 
and the Clark's Fork of the 
Yellowstone River. 

To: All Interested Persons 

NOTICE OF 
SUPPLEMENTAL 

COMMENT PERIOD 

(Water Quality) 

1. On August 24, 1995, on page 1652 of the Montana 
Administrative Register, Issue No. 16, and October 26, 1995, on 
page 2211 of the Montana Administrative Register, Issue No. 20, 
the Board gave notice of proposed rule to establish temporary 
water quality standards for four streams or stream segments 
near Cooke City. At the December 7, 1995, hearing, commenting 
parties disagreed whether the rule should be adopted. The 
Board requested several of the parties to engage in discussions 
to reach a mutually acceptable resolution of the issues. The 
parties have been negotiating and it appears probable that they 
will be able to reach agreement. If agreement is reached, the 
mechanism for implementing that agreement will be a consent 
decree entered in an enforcement action to be filed by the 
Department of Environmental Quality. Pursuant to the Depart
ment's enforcement policy, the proposed consent decree would be 
subject to a 30-day public comment period before it is entered 
by the court. 

The parties anticipate that, if an acceptable consent 
decree is entered, the Board would not adopt temporary stan
dards. The Board is interested in the public's view of 
whether, if a consent decree is negotiated, the Board should 
decline to adopt temporary standards as proposed or in a 
modified form. Therefore, in order to provide for public 
comment, the Board is reopening the public comment period on 
the proposed temporary standard rule for the purpose of 
accepting comment on whether the rule should be adopted or 
whether the consent decree eliminates the need for the tempo
rary standards rule. 

A consent decree has not been fully agreed upon; but, if 
one is agreed upon, it should be available in May, 1996. 
Persons who wish to receive a copy of the proposed consent 
decree, when it is available, may receive it by sending a 
request to Leona Holm, Department of Environmental Quality, PO 
Box 200901, Helena, MT 59620-0901. The Board anticipates that 
a proposed consent decree will be available at least 30 days 
prior to the close of the supplemental comment period on the 
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proposed rule. The comment period on the consent decree would 
then run concurrent with the comment period on the proposed 
rule. 

To facilitate this process, the Board will consider 
comments on the consent decree as comments on the proposed 
temporary standards rule as well. Interested persons may 
therefore comment on both the consent decree and the proposed 
rule in one comment letter. 

2. Interested persons may submit their views or argu
ments concerning the proposed rule, in writing, to Leona Holm, 
Department of Environmental Quality, PO Box 200901, Helena, MT 
59620-0901, no later than June 26, 1996. To be guaranteed 
consideration, the comments must be postmarked on or before 
that date. 

Reviewed by: 

HN F. NORTH 
Rule Reviewer 

BOARD OF ENVIRONMENTAL REVIEW 

Certified to the Secretary of State April 15. 1996 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the proposed 
adoption of new RULE I, the 
proposed amendment of ARM 
24.11.315, 24.11.316, 
24.11.318, 24.11.325 and 
24.11.820; and the proposed 
repeal of ARM 24.11.332, 
24.11.821 and 24.11.825, all 
related to unemployment 
insurance case procedures 
and employment status issues 

TO ALL INTERESTED PERSONS: 

NOTICE OF PUBLIC HEARING 
ON PROPOSED RULES AMENDING 
PROCEDURES IN UNEMPLOYMENT 
INSURANCE CASES AND CREATING 
A UNIFORM PROCESS FOR 
DETERMINING EMPLOYMENT 
STATUS [INDEPENDENT CONTRACTOR) 
ISSUES 

1. On May 17, 1996, at 10:00 a.m., a public hearing will 
be held in the auditorium of the Scott Hart Building, 303 North 
Roberts, Helena, Montana, to consider the proposed adoption, 
amendment and repeal of rules related to unemployment insurance 
employment status [independent contractor) matters. 

The Department of Labor and Industry will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you require an 
accommodation, contact the Department by not later than 
5:00 p.m., May 10, 1996, to advise us of the nature of the 
accommodation you are requesting. Please contact the Employment 
Relations Division, Attn: Ms. Linda Wilson, P.O. Box 8011, 
Helena, MT 59604-8011; telephone (406) 444-6531; TDD 
(406) 444-5549; fax (406) 444-4140. Persons with disabilities 
who need an alternative accessible format of this document in 
order to participate in this rule-making process should contact 
Ms. Wilson. 

2. The Department of Labor and Industry proposes to adopt 
a new rule as follows: 

RULE I DETERMINATION OF EMPLOYMENT STATUS, INCLUDING THAT 
OF INDEPENDENT CONTRACTOR (1) Disputes regarding the 
employment status of an ind~vidual for unemployment insurance 
purposes, including whether that individual is acting as an 
independent contr·actor, are regulated by the provisions 
contained in [RULES I through XI, MAR notice no. 24-35-91, April 
25, 1996 (issue no. 8)]. 

(2) The test for determining whether an individual is 
acting as an independent contractor for unemployment insurance 
purposes is that found at [RULES IX, X and XI, MAR notice no. 
24-35-91, April 25, 1996 (issue no.B)]. 
AUTH: 39-51-302, MCA; IMP: 39-51-201, MCA 
REASQN: It is reasonably necessary to adopt this p:coposed rule 
in order to achieve the Department's goal of establishing a 
central unit tor the consistent, one-time processing of all 
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employment status issues which come before it. This proposed 
rule permits independent contractor 1ssues arising in 
unemployment insurance matters to be resolved by the Independent 
Contractor Central Unit in a manner consistent with independent 
contractor issues arising under other Department statutes. 

This rule is being adopted in conjunction with proposed 
amendments to and repeal of employment status related rules in 
the areas of workers' compensation, wage claims and procedures 
for issuing employment status determinations. This simultaneous 
adoption will result in one convenient, simple process 
applicable to all employment status questions brought before the 
Department. 

3. The Department of Labor and Industry proposes to amend 
its rules as follows: (new matter underlined, deleted matter 
interlined) 

24 .11. 315 APPEAL OF DEPARTMENT DETERMINATIONS ( 1) An 
interested party appealing a department decision, determination, 
or redetermination under 39-51-1109 or 39-51-2402, MCA, must 
file with the department a written notice of appeal within 10 
days after the decision was mailed to the interested party's 
last known address. 

Jal If the appeal is of an independent contractor central 
unit !ICCU) determination proyided for at [RULES I through XI 
MAR notice no. 24-35-91 April 25. 1996 (issue no.Sll the 
appeal must be filed with the ICCU 

(2) The notice of appeal ~ ~ contain reasons for 
the appeal. Appeal forms, known as UI-214, may be used and are 
available at local offices. 

(3) The notice of appeal. other than that referenced in 
ARM 24 11.315(1) !a). must be filed at a local office or at the 
department's office in Helena either in person or by mail. 
AUTH: Sec. 39-51-301 and 39-51-302 MCA 
IMP: Sec. 2-4-201 and 39-51-2407 MCA 

24 11.316 TRANSFER OF FILES TO lPP&hLS HEARINGS BUREAU 
(1) After receiving a notice to appeal a department 

determination or redetermination on benefits, the benefits 
bureau sends the administrative file to the appeals hearins;~s 
bureau of the department. 

(2) Upon receiving a notice to appeal a department 
determination or redetermination on tax matters, the 
contributions bureau sends a copy of relevant evidence in the 
administrative record to all interested parties and to the 
appeals hearings bureau, but retains the administrative file. 

(3) Remains the same. 
AUTH: Sec. 39-51-301 and 39-51-302 MCA 
IMP: Sec. 39-51-1109, 39-51-2403 and 39-51-2407 MCA 

24 11,318 TELEPHONE HEARINGS (1) Any conference, 
prehearing, or hearing may be held by telephone conference call. 

(~~) An in-person ~ hearing or conference may be 
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scheduled in Helena if a party requests in writing such a 
hearing ~ at least 5 ~ days before the scheduled telephone 
hearing or at the pre-hearing conference . 

.llll. An in-person benefits hearing or conference may be 
scheduled in Helena if a party reQUests in writing such a 
hearing at least 5 days before the scheduled telephone hearing 

(3) Remains the same in text but is renumbered (2) . 
(4) Remains the same in text but is renumbered (3). 

AUTH: Sec. 39-51-301 and 39-51-302 MCA 
IMP: Sec. 39-51-1109, 39-51-2403 and 39-51·2407 MCA 

24.11 325 PREHEAEING CONFERENCE FOR TAX HEAEINGS 
(1) Remains the same. 
(2) All parties, including the department, are notified of 

the prehearing conference at least ~ 2Q days before the 
conference is scheduled. 

(3) Remains the same. 
(4) Remains the same. 

AUTH: Sec. 39-51-302 MCA 
IMP: Sec. 39-51-1109 and 39-51-2403 MCA 

24 ll 820 DETERMINATION OF INDEPENDENT CONTRACTOR-
DEPARTMENT PROCEDURES (1) As provided in 39-51-201, MCA, the 
following two-part test is used to determine whether an 
individual ~ is an independent contractor or an employee: 

(a) whether an individual ~ is and will continue to 
be free from control or direction over the performance of the 
services, both under contract and in fact; and 

(b) whether an individual ~ is engaged in an 
independently established trade, occupation, profession, or 
business. 

(2) For purposes of this rule artd A.~1 24.11.821 arta 
24. 11.825, "individual ~" means att ~ irtdi • ieittal who 
renders service in the course of an occupation, and "employing 
unit" means the individual or other legal entity as described in 
the definition of "employing unit" in 39-51-201, MCA, that hired 
one or more we~lters individuals. 

( 3) To determine whether an independent contractor or 
employment relationship exists, the department may: 

(a) review written contracts between the individual and 
the employing unit; 

(b) interview the ~ individual, co-workers, or the 
employing unit; 

(c) obtain statements from third parties; 
(d) examine the books and records of the employing unit; 
~ review filing status on income tax returns· and 
(ie) make any other investigation necessary to determine if 

an independent contractor relationship exists. 
(4) After investigation, the department may issue an 

initial written determination on whether an individual ~ is 
an independent contractor. Any person or employing unit 
aggrieved by this initial determination may request 
investigation and a ~determination by the department's 
independent contr9ctor centrd unit ( ICCUl pursuant to [RULE I I 
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and [RULES I through XI. MAR notice no 24-35-91 J\pril 25. 1996 
(issue no. 8\l er appeal within 10 days of notice of the initial 
determination after the aetermiHatieH is mailed. UHder seetieft 
39 51 1199, P!G"<, Elrt) persaH er e~le:tiH~ ttHit a~~rieoea 1'1) this 
aeeisieH ma) appeal the reaetermiHatieH. 

lal A party is considered to haye been given notice on the 
date a written notice is personally delivered or 3 days after a 
written notice is mailed to the party. 
~ The time limits set forth aboye may be extended for 

good cause as provided in 39-51-2402(4\ MCA. 
l5l Thereafter. the process set out in [RULES I through 

XI. MAR notice no 24-35-91. April 25. 1996 (issue no.8) 1 
controls. 
AUTH: Sec. 39-51-301 and 39-51-302 MCA 
IMP: Sec. 39-51-1103 and 39-51-201 MCA 

REASQH: It is reasonably necessary to amend these rules in 
order to achieve the Department's goal of establishing a central 
unit for the consistent, one-time processing of all employment 
status issues which come before it. These proposed amendments 
permit independent contractor issues arising under the 
Unemployment Insurance Act to be resolved by the 
Independent Contractor Central Unit in a manner consistent with 
independent contractor issues arising under other Department 
statutes. 

These rules are being amended in conjunction with the 
proposed adoption of new rules, proposed amendments to existing 
rules and repeal of employment status related rules in the areas 
of workers' compensation, unemployment insurance, and procedures 
for determining employment status. This simultaneous adoption 
will result in one convenient, simple process applicable to all 
employment status questions brought before the Department. 

4. The Department of Labor and Industry proposes to 
repeal the following rules, which may be found at pages 24-623, 
and 24-692 through 24-694, of the Administrative Rules of 
Montana: 

24 '11 332 INDEPENDENT CONTRACTOR APPEALS--SIMILARLY 
SITUAIED EMPLOYEES IMP: 39-51-1109, MCA 

24.11.821 DETERMINAIION OF INDEPENDENT CONTRACTOR--
EVIDENCE OF CONTROL IMP: 39-51-1103 and 39-51-201, MCA 

24 11.825 DETERMINATION OF INDEPENDENT CONTRACTOR--
INDEPENDENTLY ESTABLISHED BUSINESS IMP: 39-51-1103 and 
39-51-201, MCA 
Authority to repeal the rules is found at 39-51-301 and 39-51-
302, MCA. The grounds for repealing the rules are that the 
subject matter of ARM 24.11.332 is now covered by (RULE VII, MAR 
notice no. 24-35-91, April 25, 1996 (issue no.B)] and the 
subject matter of ARM 24.11.821 and 24.11.825 is now covered by 
(RULES X and XI, MAR notice no. 24-35-91, April 25, 1996 (issue 
no.8J]. 
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5. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to: 

Sandra Bay, Bureau Chief 
Unemployment Insurance Contributions Bureau 
Employment Relations Division 
Department of Labor and Industry 
P.O. Box 1728 
Helena, Montana 59620-1728 

and must be received by no later than 5:00p.m., May 24, 1996. 

6. The Department proposes to make the new rule, 
amendments and repeals effective July 1, 1996. The Department 
reserves the right to adopt only portions of the proposed rule, 
amendments and repeals, or to adopt some or all of the proposed 
rule, amendments and proposed repeals at a later date. 

7. The Hearings Bureau of the 
Division of the Department has been 

Legal/Centralized Services 
designated to preside over 

and conduct the hearing. 

~ce-Jl/1~ 
David A. Scott 
Rule Reviewer 

L~i~ Ekanger, Commissioner 
DEPARTMENT OF LABOR & INDUSTRY 

Certified to the Secretary of State: April 15, 1996. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the proposed 
adoption of new RULES I, II 
and III; the proposed 
amendment of ARM 24.16.7527, 
24.16.7531, 24.16.7534 and 
24.16.9010; and the proposed 
repeal of ARM 24.16.1301, 
24.16.1302, 24.16.1901 and 
24.16.5101, all related to 
wage claim procedures and 
employment status issues 

TO ALL INTERESTED PERSONS: 

NOTICE OF PUBLIC HEARING 
ON PROPOSED RULES AMENDING 
THE WAGE CLAIM PROCESS AND 
CREATING A UNIFORM PROCESS 
FOR DETERMINING EMPLOYMENT 
STATUS [INDEPENDENT 
CONTRACTOR] ISSUES 

1. On May 17, 1996, at 10:00 a.m., a public hearing will 
be held in the auditorium of the Scott Hart Building, 303 North 
Roberts, Helena, Montana, to consider the proposed adoption, 
amendment and repeal of rules related to employment status 
issues, including that of independent contractor, which arise in 
the context of Montana's Wage Payment Act, Sections 39-3-201, et 
seq., MCA, and Montana's Prevailing Wage Act, Sections 18-2-401, 
et seq. 

The Department of Labor and Industry will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you require an 
accommodation, contact the Department by not later than 
5:00 p.m., May 10, 1996, to advise us of the nature of the 
accommodation you are requesting. Please contact the Employment 
Relations Pi vision, Attn: Ms. Linda Wilson, P. 0. Box 8011, 
Helena, MT 59604-8011; telephone (406) 444-6531; TOO 
(406) 444-5549; fax (406) 444-4140. Persons with disabilities 
who need an alternative accessible format of this document in 
order to participate in this rule-making process should contact 
Ms. Wilson. 

2. The Department of Labor and Industry proposes to adopt 
the following new rules: 

RULE I WAGE COMPI.AINTS AND INVESTIGATIONS ( 1) 
employee wage complaint is one basis for enforcement 
Montana's wage laws. Special forms are provided by 
department for the purpose of filing wage complaints. 

The 
of 

the 

(2) When the department receives a complaint, it is 
analyzed to determine its validity and whether the employee is 
covered by the law. If accepted, the complaint is assigned to 
a compliance specialist who then contacts the named company or 
employer to commence the investigation. 

( 3) Investigations may occur even if no complaint is 
filed. The department may, on a spot check basis, inspect 
payroll and personnel records, and conduct interviews to ensure 
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compliance with wage laws. 
(4) If a substantial number of computations are needed to 

determine the amount of wages due, the department may request 
the employer to make the computations. The employer's 
computations are subject to department approval. 
AUTH: Sec. 39-3-202 and 39-3-403 MCA 
IMP: Sec. 39-3-209 and 39-3-210 MCA 

RULE II PAYMENT OF WAGES AND PENALTIES (1) Whenever the 
department determines that wages and penalty, if any, are due, 
it will advise the employer regarding the method of payment. 
The department may require payment in either the department's or 
the claimant's name_ The department may also require that 
payment be by money order, certified check, or other negotiable 
instrument. 
AUTH: Sec. 39-3-202 and 39-3-403 MCA 
IMP: Sec. 39-3-201 et seq. MCA 

B.EASQN: It is reasonably necessary to adopt these proposed 
rules in order to bring all rules regarding the wage claim 
process into one subchapter. These rules replace ARM 24.16.1901 
and 24.16.5101, which are being repealed. 

RULE III PROCEQURE FOR ISSUING WAGE CL&IM DETERMINATIONS 
REGARDING EMPLOYMENT STATUS INCLUDING THAT OF INQEPENDENT 
CONTRACTOR (1) Disputes regarding the employment status of an 
individual for wage claim purposes, including whether that 
individual is acting as an independent contractor, are regulated 
by the provisions contained in [RULES I through XI, MAR notice 
no. 24-35-91, April 25, 1996 (issue no.S)]. 

(2) The test for determining whether an individual is 
acting as an independent contractor for wage claim purposes is 
that found at [RULES IX, X and XI, MAR notice no. 24-35-91, 
April 25, 1996 (issue no. B)]_ 
AUTH: Sec. 39-3-202 and 39-3-403 MCA 
IMP: Sec. 39-3-201 et seq. MCA 

REASQM: It is reasonably necessary to adopt this proposed rule 
in order to achieve the Department's goal of establishing a 
central unit for the consistent, one-time processing of all 
employment status issues which come before it. This proposed 
rule permits independent contractor issues arising under the 
Wage Payment Act and the Prevailing Wage Act to be resolved by 
the Independent Contractor Central Unit in a manner consistent 
with independent contractor issues arising under other 
Department statutes. 

This rule is being adopted in conjunction with proposed 
amendments to and repeal of employment status related rules in 
the areas of workers' compensation, unemployment insurance, and 
procedures for determining employment status issues. This 
simultaneous adoption will result in one convenient, simple 
process applicable to all employment status questions brought 
before the Department. 
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3. The Department of Labor and Industry proposes to amend 
its rules as follows: (new matter underlined, deleted matter 
interlined) 

~4 .16. 7527 EMPLOYER RESPONSE TO CLAIM (1) A claim is 
commenced when a letter is mailed to the employer by an 
authorized representative of the commissioner notifying the 
employer of the claim. 

(2) An employer must file a written response to a claim. 
The response must either be on the form provided by the 
department or presented in a similar format. 

(3) To be timely, the employers's written response must be 
postmarked or delivered to the department by the date specified 
by the department. Upon timely request, and for good cause 
shown, the department may allow additional time for response . 

.iil In the event the employer's response contains an 
alle~ation that the wa~e claimant is an independent contractor. 
a partner. part of a joint venture. or any other employment 
status other than that of employee. the employment status issue 
will be referred to the department' a independent contractor 
central unit for determination pursuant to [RilLE IIIJ 

(~li) Failure of the employer to timely respond to a claim 
will result in the entry of a determination adverse to the 
employer. 
AUTH: Sec. 39-3-202 and 39-3-403 MCA 
IMP: Sec. 39-3-209 and 39-3-210 MCA 

24.26.7531 DETERMINATION (1) Following the expiration of 
the time for an employer to respond to a claim, the department 
will make a written determination of the wages and penalty owed, 
if any. 

l.2.l. The written determination will incorporate by 
reference any determination of the department's independent 
cQntractor central unit re~ardins the emplQyment status of the 
wa~e claimant 

(~l) A copy of the written determination will be mailed to 
each party and attorneys of record at their last known address. 

(~i) Failure of the employer to timely respond to a claim 
will result in the entry of a determination adverse to the 
employer. 
AUTH: Sec. 39-3-202 and 39-3-403 MCA 
IMP: Sec. 39-3-209 and 39-3-210 MCA 

24.26.7534 REQUEST FOR REDETERMINATION (1) A party who 
has received an adverse decision may request a redetermination. 
If the party djsa~rees with an employment status determination. 
that issue shQuld be raised in the reQuest for redetermination 
However the redetermination will be limited to issues other 
tban the employffient status of the wage claimant If an 
emplQyment status issue is raised it will be reserved for the 
fQrmal hearin~ referenced in ARM 24 16,7537. 
AUTH: Sec. 39-3-202 and 39-3-403 MCA 
IMP: Sec. 39-3-209 MCA 
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2 4 . 16 9 0 1 0 PROCEDURES FOR ENFORCING THE ACT ( 1 ) If , 
after investigation of a prevailing wage complaint, the 
department determines that the standard prevailing wage rate is 
not being paid, the commissioner may file wage claims on behalf 
of all employees not properly paid. 

l2l In the event the inyesti9ation includes an emPloyment 
status question. that issue will be referred to the department'~ 
independent contractor central unit for determination pursuaot 
to [RULE II I l 

(~l) The wage claim(s) will 
hearings officer. Any party, 
aggrieved by the decision of the 
appeal to district court Ehe beara. 

be heard by a department 
including the department, 
hearings officel.: may then 

(~i) In the event the department determines no wage claim 
should be filed, the complaining party may instigate a review of 
that decision by a department hearings officer. Any party 
aggrieved by the decision of the hearings officer may then 
appeal to district court the boare. 
AUTH: Sec. 2~4-201 and 18~2-431 MCA 
IMP: Sec. 18-2-407, 18-2-409, 39-3-211 and 39-3-216 MCA 

~: It is reasonably necessary to amend these rules in 
order to achieve the Department's goal of establishing a central 
unit for the consistent, one-time processing of all employment 
status issues which come before it. These proposed amendments 
permit independent contractor issues arising under the Wage 
Payment Act and the Prevailing Wage Act to be resolved by the 
Independent Contractor Central Unit in a manner consistent with 
independent contractor issues arising under other Department 
statutes. 

These rules are being amended in conjunction with the 
proposed adoption of new rules, proposed amendments to existing 
rules and repeal of employment status related rules in the areas 
of workers' compensation, unemployment insurance, and procedures 
for determining employment status. This simultaneous adoption 
will result in one convenient, simple process applicable to all 
employment status questions brought before the Department. 

ARM 24.16.9010 is also being amended to reflect the 1993 
statutory amendment regarding appeals of prevailing wage cases. 
Administrative determinations regarding prevailing wage are now 
appealed directly to district court rather than to the Board of 
Personnel Appeals. 

4. The Department of Labor and Industry further proposes 
to repeal the following rules, which may be found at pages 24-
1031, 24-1051 through 24-1052, and 24-1151 of the Administrative 
Rules of Montana: 

24 16 1301 INDIVIDUAL CONTRACTOR 
IMP: 39-3-404 and 39-3-405, MCA 
24.16 1302 EMPLOYER-EMPLOYEE RELATIONSHIP 
IMP: 39-3-404 and 39-3-405, MCA 
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24 16.1901 INVESTIGATIONS AND INSPECTIONS 
IMP: 39-3-407, MCA 
24.16.5101 PAYMENT OF BACK WAGES 
IltP: 39-3-201, MCA 

Authority to repeal these rules is found at 39-3-202, MCA. The 
grounds for repealing these rules are that the subject matter of 
ARM 24.16.1301 and 24.16.1302 will be covered by [RULES IX, X 
and XI, MAR notice no. 24-35-91, April 25, 1996 (issue no.B)], 
the subject matter of ARM 24.16.1901 will be covered by [RULE I] 
and the subject matter of ARM 24.16. 5101 will be covered by 
[RULE II]. 

5. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to: 

John Andrew, Bureau Chief 
Labor Standards Bureau 
Employment Relations Division 
Department of Labor and Industry 
P.O. Box 6518 
Helena, Montana 59604-6518 

and must be received by no later than 5:00p.m., May 24, 1996. 

6. The Department proposes to make the new rules, 
amendments and repeals effective July 1, 1996. The Department 
reserves the right to adopt only portions of the proposed rules, 
amendments and repeals, or to adopt some or all of the proposed 
rules, amendments and repeals at a later date. 

7. The Hearings Bureau of the Legal/Centralized Services 
Division of the Department has been designated to preside over 
and conduct the hearing. 

d)4"-<:t .t2d~ 
David A. Scott 
Rule Reviewer 

Laurie Ekanger, Commissioner 
DEPARTMENT OF LABOR & INDUSTRY 

Certified to the Secretary of State: April 15, 1996. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the proposed 
adoption of new RULE I, the 
proposed amendment of 
ARM 24.2.101, 24.29.201, 
24.29.205, 24.29.206, 
24.29.207 and 24.29.215; and 
the proposed repeal of 
ARM 24.29.202 through 
24.29.204 and 24.29.208 ) 
through 24.29.210, all related) 
to procedure in workers• ) 
compensation matters ) 

TO ALL INTERESTED PERSONS: 

NOTICE OF PUBLIC HEARING 
ON PROPOSED RULES AMENDING 
WORKERS COMPENSATION RULES 
AND CREATING A UNIFORM 
PROCESS FOR DETERMINING 
EMPLOYMENT STATUS [INDEPENDENT 
CONTRACTOR] ISSUES 

1. On May 17, 1996, at 10:00 a.m., a public hearing will 
be held in the auditorium of the Scott Hart Building, 303 North 
Roberts, Helena, Montana, to consider the proposed adoption, 
amendment and repeal of procedural rules related to workers' 
compensation, occupational disease, and employment status 
[independent contractor] matters. 

The Department of Labor and Industry will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you require an 
accommodation, contact the Department by not later than 
5:00p.m., May 10, 1996, to advise us of the nature of the 
accommodation you are requesting. Please contact the Employment 
Relations Division, Attn: Ms. Linda Wilson, P.O. Box 8011, 
Helena. MT 59604-8011; telephone (406) 444-6531; TDD 
(406) 444-5549; fax (406) 444-4140. Persons with disabilities 
who need an alternative accessible format of this document in 
order to participate in this rule-making process should contact 
Ms. Wilson. 

2. The Department of Labor and Industry proposes to adopt 
a new rule as follows: 

RULE PROCEDURE FOR ISSUING WORKERS' COMPENSATION 
DETERMINATIONS REGARDING EMPLOYMENT STATUS INCLUDING THAT OF 
INDEPENDENT CONTRACTOR (1) Disputes regarding the employment 
status of an individual for workers' compensation purposes, 
including whether that individual is acting as an independent 
contractor, are regulated by the provisions contained in [RULES 
I through XI, MAR notice no. 24-35-91, April 25, 1996 (issue no. 
B)] . 

(2) The test for determining whether an individual is 
acting as an independent contractor for workers' compensation 
purposes is that found at [RULES IX, X and XI, MAR notice no. 
24-35-91, April 25, 1996 (issue no.B)]. 
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(3) Notwithstanding the provisions of [RULE I (1)], an 
individual may apply to the department for an exemption from the 
workers' compensation act pursuant to the provisions contained 
in [Rules I through V, MAR notice no. 24-29-88, March 21, 1996 
(issue no. 6) I . 
AUTH: Sec. 39-71-203 MCA 
IMP: Sec. 39-71-120 and 39-71-415 MCA 

REASON: It is reasonably necessary to adopt this proposed rule 
in order to achieve the Department • s goal of establishing a 
central unit for the consistent, one-time processing of all 
employment status issues which come before it. This proposed 
rule permits independent contractor issues arising under the 
Workers' Compensation Act to be resolved by the Independent 
Contractor Central Unit in a manner consistent with independent 
contractor issues arising under other Department statutes. This 
proposed rule also identifies and references the separate 
process used for granting independent contractor exemptions. 

This rule is being adopted in conjunction with proposed 
amendments to and repeal of employment status related rules in 
the areas of unemployment insurance, wage claims, and procedures 
for determining employment status issues. This simultaneous 
adoption will result in one convenient, simple process 
applicable to all employment status questions brought before the 
Department. 

3. The Department of Labor and Industry proposes to amend 
its rules as follows: (new matter underlined, deleted matter 
interlined) 

24 2.101 INCQRPOHATIQN OF MODEL RULES (1) The Department 
of Labor and Industry e£ eaeh e£ ite Di.iaiefta has adopted the 
Mmodel ~ proposed by the Attorney General by reference to 
such rules as stated in ARM 1.3.205 ARM through ARM 1.3.23+l 
with the following exception~7~ 

(a) Model rRule 25llll4l (ARM 1.3.23~0(1) (a) ARM) general 
provisions, subpoenas aftoi Eief!esieiena, is amended to read as 
follows: 

~(i) Upon request of any party appearing, the agency shall 
issue subpoenas for witnesses or subpoenas duces tecum. Except 
as otherwise provided by statute, rule or regulation, witness 
fees and mileage shall be paid by the party requesting the 
issuance of the subpoena. Geet:iefl il 4 194 PICA 

(ii) A party may request from the agency an order that the 
testimony of a material witness be taken by deposition. Fees 
and mileage are to be paid as determined by applicable statutes, 
rules or regulations.~ Geetiefl i! 9 391(1) IleA 

(b) Model rRule 19 (ARM 1.3.22~l ARM), contested cases. 
proposed orders, is amended to read as follows: 

~If a majority of the officials of an agency who are to 
render the final order were not present at the hearing of a 
contested case or have not read the record, a proposed order, if 
adverse to a party to the proceeding other than the agency, 
including findings of fact· and conclusions of law, shall be 
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served upon the parties. An opportunity to file exceptions, 
present briefs and make oral argument to the officials who are 
to render the decision shall be granted to all parties adversely 
affected. If no appeal is taken within ""ent::~~ (28) days tile. 
time allotted by law, the decision of the hearing examiner shall 
be final.~ 

(2)ial The reason for the amendment to~ R~ule 25 is 
that in instances involving claimants for unemployment insurance 
benefits, the U.S. department of labor allows the department 
Divisien ef E~le~ment See~rit:y to pay witness fees. 
~ The reason for the amendment to ~ rule 19 is to 

allow the decision of the appointed hearing examiner to be the 
final order. 
~ Various prosrams administered by the department have 

special procedural rules reQuired or permitted by the underlyins 
legislation In those prosrams which haye special procedural 
rules that conflict with the model rules the special procedural 
rules of the program supersede the general procedural rules of 
the department Entities which are attached to the department 
for administrative purooses only adopt rules separately and are 
not bound by these general procedural rules. 
AUTH: Sec. 2-4-110 and 2-4-201 MCA 
IMP: Sec. 2-4-201 MCA 

24.29 201 INTRODUCTION (1) The purpose of this 
subchapter is to ensure compliance with the workers 1 

compensation and occupational disease acts administered by the 
department The department strives to accomplish this purpose 
through edycation, consensus building and dedication to 
customer service 

(12) rfie rules in this suaehapter 6eseriee the preeed~res 
€ellowe6 B) the >terlEets 1 eempensatien 6ioisien if\ pteoidin"'' fer 
public partieipatiof\ in aeeisief\ maltin"'J, adeptin"'J, amef\<iin"'J -er 
repealin"'J division r~les, issuin"'J aeelaratet) ~~lin"'Ja, iasuin!:J 
etdeza, preoidin!:J fer administzatioe ~ee-.iew ef aa.erae aetiOf'!S, 
hea~ein"'J eef\teetea eases, iasuin"'' a~:~apeenaa, pro~iain"'' fer 
IC~!eaentation, and ptoeea~zea fer SCrfiee. 

(i!) 'Phe wer-lfets 1 eom!'eftsatieft aid,iol'l is a6mini9trathely 
attached to the department of labor and ina~:~ett) and in 
aeeezaaf\ee with that atat~:~s is ebli"'Je<i to pualiah 
G!"'Jani~ationa}, procedur-al, and aubatantioe rules used to 
exercise ita ~~asi judicial, ~~aei le~ialati~e, lieenein!:J, ana 
pelie} 111alliH!:J fuHetiena iJ'\6epenaeJ'Itl} ef the department and 
witheut appteoal or eentzel ef tfie depart111ent. 

(J) The r~:~les in tfiie sttlsehapter appl} to the wer-lwra 1 

eempeneatien ai.iaien admif\ist>"ation e£ statuter) prooisiens and 
subetanti•e r~:~les unde~e. 

(a) worlters 1 eempensatieft aet, ritle 39, Cefiapter 71, 
(b) eecupatienal aiaeaee aet, ~itle 39, efiaptez 72, 
(e) eilieoaie lsenefita law, ritle 39, efiaptei 73, 
(d) ece~:~pational eafet) aet, ritle 56, chapter ~i, 
(e) safet} in 111inee other than eeal mines, ~itle sa, 

chapter 72, 
(f) safet} in eoal mines, ~itle sa, eha!'ter 73, 
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(g) safety with boilers and stea~ engines, ~itle se, 
ehBfl!:er 74, 

(h) safet~ with heisting engines, ~itle se, ehsf!ter 76, 

(i) eri~e wietimsl eemf!ensatien ae!:, ~itle 53, ehaf!ter 9. 
(+Z) Except as noted in ARM 24 2 101. the 6eme procedural 

rules tft aPPlicable to this subchapter adsf!t and ineerf!B!'Bte b~ 
referenee .;u:.e the attorney general 1 s model procedural rules 
found in ARM 1.3.10+2 and 1.3.205 through 1.3.233. A copy of 
the model rules may be obtained by contacting the Attorney 
General's Office, Justice Center, 215 North Sanders, P.O Box 
201401, Helena, MT 59604, phefte telephone~ 444-2026. 

(51) Aft~ in6i.idHal sr greHfl s£ indioieMals whs want 
infermatien abe~;~t an} thing lftentisnee iH the!!e rMles er absHt 
Bfi'Y thif'!ll esnee:rPliHg the we:riEel"!!l I eelftfleHsat ien di oisisn, e:r "'ant 
Bft af!pBintment with the adlftinistratsr er a BHl"SBH ehie£ 
!'e!llarding a~ lftBtter sf esneern ts these inaiwidHals, and Hnder 
the respeRsibilit~ ef! the nerlEerl!l I eelftpeRsatieft di ,•ieisn, lfta~ 
111ake arrange111ents threHgh the adlftiRistratsr 1 B s££iee at 5 Se~;~th 
beet Ghanee O~;~leh Persons wanting information about these rules 
or workers' compensation issues may contact the Employment 
Relations Division. 1805 Prospect P 0 1 Box 8011, Helena, 
Montana ~ 59604-8011, telephone 444 6518 (406) 444-6530. 
AUTH: Sec. 2-4-201, 39-71-203 and 39-72-203 MCA 
IMP: Title 2, chapters 3 and 4 MCA 

24 29.205 ISSUING DI'liSION ORDERS (1) "Order" meaft6 an~ 
deeisisft, rHle, Eiireetien, re~Hire~eHt, er startdarEI e£ the 
Eli • isiero, er an} ether deterlftiftatisn arri ,.ed at er deeisiero 
deter~inin~ a fle!'sero's eppertHnit} fer beroefits er ts de 
bHSiHess. All orders ere issued pursuant to 39-71-116, MCA 
must be in writing and signed by a di•isieft Qepartment employee 
effieial dele~ated ~ith e~;~eh aHthe¥it~ iro the diwisien's 
e!~aRieatienal r~;~le er in writing e~ the adlftiRietrater. 

(2) An order may he issue~ 
lal ~ as ~ .a. result of action initiated by the 

ditisieft department· er 
l.bl illi the dL isien department's response to inquiries 

from the public; &r 

(-3-,~;;) 1m erder lftBY ieeHe as a result of dh•isien department 
investigation, mandated statutorily; or 

(+d) An erder lftl!')l iee~:te upon receipt of a petition. A 
eenditien preeedent te the diwisien iseHin~ aft srder iro this 
sitHatieR ie ~eeeipt e£ a petitien whieh lft~;~st iRelHee. 

(a) the na111e aftEI address ef the petitioner, 
(b) a Eietailed statement ef the faets Hpero wh.iek the 

petitiener reqHe!!ltB the di•ieisn te iss~;~e an sreer, 
(e) the rHle, statHte er ease la~ MHde~ ~hieh the re~est 

fa~ an erder is ~aEie, aftd 
(d) a sh!!lrt, plain state~ent sf fletitienerls eefttentiene 

based Hf!ert r~:tle H.29.29SI4) (b) anEI lel. 
(51) Any divisien Qepartment order may be appealed for 

administrative review (see rule 24.29.206), or if required 
statutorily, as a contested case (see rule 24.29.207) ~ 
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considered as a mediation case (see rule 24 2e lOll Appeals 
can be made to the workers' compensation court after prior 
statutory remedies haye been exhausted (see rule 24 5. lOll . 
However, any party may first seek administrative review of an 
order, prior to a contested case hearing without affecting that 
party's statutory remedies. 

lil Department determinations rendered by the independent 
contractor central unit regarding employment status issues are 
not considered department orders for purposes of these rules 
These determjnations are issued pursuant to (Rules I through XI. 
MAR notice no 24-35-91, April 25, 1996 !issue no 8) 1. 
AUTH: Sec. 2-4-201, 39-71-203 and 39-72-203 MCA 
IMP: Sec. 2-4-201, 2-4-202, 39-71-116, 39-71-120, 39-71-415 and 
39-72-203 MCA 

24 29 206 ADMINISTRATIVE REVIEW (1) The worJ[ers' 
eempeHsatisfl eioisioH aemiflistrator or fiie eeei!Jflee department 
shall conduct an administrative review of any aiuiaiefl 
department order, other than employment status determinations 
referenced jn ARM 24 29 205!4) eaflstt~ee C} a part} ifl iHterest 
ta fie aa•erae ta fiis iHtereat for the purpose of resolving the 
case and ayoidin9 an unnecessary hearing, upon: 

(a) receipt of a petition for administrative review which 
m~at eaHform to tbe te~uiremeHts fet petitioHs iH r~le 2i.~9.205 
should contain: 

'lil the name and address of the petitioner: 
l.ii.l a short plain statement of the petj tioner' s 

contentions· and 
<iii) a statement of the resolution the petitioner is 

seekins; or 
(b) receipt of a petitieH fer a eoHtestee ease fieariHg aHa 

tfie patties' jeiHt WfitteH dai~ex ef written mutual reQuest by 
all of the parties to the dispute to agree to waive the formal 
contested case proceedings until an admjnistratiye reyiew i~ 
condycted in accordance with 2-4-603, MCA. 

(2) An aamiHistratioe xeoie .. sfiall be eaHe~etee witfi tfie 
pul'pese of resel, iHg tfie eaae aHa a, aieiHg · an ~HHeeeaaary 
fieariHg. 

(~~) An administrative review caused by a petition pursuant 
to rule 24.29.206(1) (a) includes: 

(a) at the discretion of the part~ iH iHeexest petitioner, 
an informal conference with the ai.isiaH department by telephone 
or pel'SOH ta in person at the eioisieH department Office in 
Helena; and 

(b) a review by the aemiftistraEor er fiis aesi~Hee 
department of all relevant facts and applicable laws involved in 
the action by the ei.isieH department. Such a review wt±± ~ 
not be subject to the rules of civil procedure or the rules of 
evidence. 
~ Upon completjon of the informal conference and review, 

the de~artment shall issue a notice to the parties in a timely 
manner. 

(4-.l) An administrative review caused by a petition and 
waiver of formal proceedings pursuant to rule 24.29.206(1) (b) 
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must be conducted as an informal proceeding in accordance with 
the provisions of 2-4-604, MCA. 

(5-1) The werlters' esft'lpeHs!!ltieft Eiilfisieft aaltlinistrater 
department may rescind, alter or amend any action at any time 
during the administrative review, in which case a contested case 
hearing will not be held unless a party in ifltexest does not 
concur with the ~ ~ and requests ~ the hearing be 
held. 
AUTH: 
IMP: 

Sec. 2-4-201, 39-71-203 and 39-72-202 MCA 
sec. 39-71-204 and 39-72-402 MCA 

24,29 207 CONTESTED CASES (1) A eenteeteel ease ttneler 
'Fitle 39, Ch!!ipter 'H, ncA, in·•ehiH!J a dispttte B) a elailtlant er 
an insttrer eeneerniftg an~ eenefits prewideel ttrteler that ehapter 
is aeiltliHistel!eel ift aeeerelanee with rttles attthe!il!!eei b~ the 
werltere' eeMpeneatien eettz t ttneler ,'r.~! 'Fitle 2, ehapter 52, 
s11eehapter 2. 

(2) A eentesteel ease ttrteler 'FH.le 39, ehapter 71, n~. 
inoeloiftg aH~ elispttteel eleterMiflatien ef legal rights, elttties er 
pri•d le!Jes et::her thart these in r ttle 24. 2 9. 2 97 ( 1) er ( 3) is 
aelftotinistex eel b~ the '''erlcers' eempensatieA tH uisiePI iA aeeerelanee 
"H:h rttle 24.29.287(6). Parties hayin<;.J a dispute inyolyin<;.J 
le51al rights duties or privileges other than disgutes oyer 
benefits available directly to a claimant under Title 39. 
chapters 71 and 72. MCA must bring the disgute to the 
degartment for a contested case hearing, Such disgutes ee-ees 
include but are not limited to: 

(a) disputes regarding attorneys' fee agreements tft 
aeeerelaHee with eeetien 139-71-613, MCAl; 

(b) elisptttes re!JareliAg insttraHee preMittM ~a)~eAI::s te the 
state eempeftsatieA iAattranee fttAa, 

(el elis~tttes re!Jareiift!J state eefflpensatieft ins~rar~ee fttnel 
prel!litlltl rates, 

(bft) disputes regarding wai!Je e!j'tth•alerte) aeterMiAatiene 
Made b) the di, is ion the value of work paid for in groperty 
other than money (39-71-303. MCAl; 

(~e) disputes regarding applications for exemption of 
independent contractors and employment status determinations ft6e 
to Be BOttftei ey WS'l"]cers' eeltlpensal:ieA eeoera!Je ptt~SttaHt EB 
eeel:ien j39-71-401, MCAl; 

(fl aisptttes rel!j'a'l"eiing ap~lieatiefts B) eer~erate effieera 
AOE t:e be eeM>Aei b~ werloers' eeM~ensat ien ee • erage ~Morsttartt te 
seetien 39 71 419, l!c.>., 

(d~l disputes eeHeerAiH!J resarding certification aa ef 
vocationally handicapped ~ersene under Title 39 chagter 71, 
part 9, MCA; 

(~h) disputes eeneerAiH!J resardins payment of benefits or 
liability involving the subsequent injury fund; 

(f~) disputes eeneerning regarding payments to medical 
providers when benefits available directly to claimants are not 
an issue fARM 24,29 1404)7~ 

lgl disputes regardins the waiver of the one year statute 
of limitations up to an additional 24 months (39-71-601 MCAl; 

lhl disputes regardins the medical condition of a claimant 
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when the de~artment has been reauested to order an independent 
evaluation {39-71 605. MCAl; 

lil disputes regarding syspension of payments pending 
receipt of medical infu~•ation 139-71-607. MCAl; 

ill dispytes regarding reQuests for orders re<;~uirl ng 
insurers to pay benefits pending a termination hearing (39-71-
610, MCA!; 

l.kl dispytes regarding department orders concerning 
palliative or maintenance care under 39-71 704 MCA; 

ill dispytes regarding the renewaJ , reyocat ion or 
suspension of certification as a managed care organization (39-
71-1103 and 39-71-1105. MCAlL 

1ml disputes regarding applications to modjfy a managed 
care organization plan (39-71-1103 and 39-71-1105 MCAl · and 

lnl disputes regarding whether a clajmant is syfferjng 
from an occupational disease. and if so apportionment under the 
occupational disease act !Title 39. chapter 72. part 6 MCAl. 

(~.2.) A contested case ttftder 'fitle 39, Cha~tel!' 71, IICA, 
concerning employment classifications assigned to an employer by 
an insurer is administered by the classification ~ ~ 
~ committee in accordance with 33-16-1012, MCA. 

(+l) A contested case under Title 39, chapters ~ 72 or 
73, other than of the type referenced in 29 29 207(2! or 'fitle 
53, eha~tel!' 9, 146.",, is administered by the werlte!'s' eemt"eAsatien 
dioiaieA department in accordance with ARM 24.2 101 and 
24 29 201(2) 24.29.297(6)' 

(5) A eeAtes~ed ease ttnder 'fi~le sa, ehat"ters 71, 72, 73, 
7\ or 76 ie admiHisl:e!'ed b~ ~he werlte~e' eom~eAea~ieft di oisien 
in aeeo~aaftee with rttle 24.29.297(6). 

(6) 'fhe wer)Ee!'f!' eoHtt"eAsatieft ai, ieieA he reb~ adepts aftd 
iftee~perates by refereAee the al:l:erHey geAeral' s model 
pteeedtual ntles B 1:1...-ett~h 21 aAd 29 fettHd ift .'loRn 1. 3. il12 
tlueligh 1.3.225 aAd iH ARI4 1.3.233, whieh set fe~th eB!'tl:eeted 
ease ~!'eeedtl!'es fe!' the diuisien. 

(~~~ The workers' compensation court is an appeal court for 
final 9eeieioAs orders, other than emgloyment status decisions, 
made by the department we~lters' eempeAsal:ien dii'isieH pursuant 
to rule 24.29.207~ (2) and (+~l. Final decisions reQardjng 
employment status issued pursuant to ARM 24 29 20711! Ccl and 
!Ryles I throygh XI MAR notice no 24-35-91 April 25, 1996 
!issue no 8! 1 are appealable to the board of labor appeals 
pursuant to [Ryle VIII. MAR notice no, 24-35-91. April 25 1996 
(issue no 8)], Pinal deeisieHs p~rstlaftt te !'ttle 24.29.287(Si) 
are appealed iH aeeexda11ee wi!:h 'fil:le 2, ehapter 4, pa~!: 7 MCA. 
AUTH: Sec. 2-4-201, 39-71-203 and 39-72-203 MCA 
IMP: Title 2, chapter 6, part 6, 39-71-204, 39-71-415, 39-71-
2905, 39-72-611 and 39-72-612 MCA 

24 29,215 TIME LIMITS (l) A party seeking administrative 
review under ARM 24.29. 206 must make a written request for 
administrative review to the aiuieien department within ~ 
~ days of notice of adverse action. 

( 2) A party seeking a contested case hearing under ARM 
24.29.207 must make a written r·equest to the dhisien department 
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for a contested case hearing within ~ ~ days of notice of 
the results of an administrative review or within ~ ~ days 
of notice of adverse action. 

(3) A party seeking judicial review of a final order of 
the di~isien department after a contested case hearing must file 
a petition with the workers' compensation court within 30 days 
after notice of the final order. 

(4) A party is considered to have been given notice on the 
date a written notice is personally delivered or 3 days after a 
written notice is mailed ~- A request for administrative 
review, contested case hearing7 or judicial review must be 
received in the division department or court within the time 
limits set forth above. The time limits for request for 
administrative review or contested case hearing may be extended 
by the dio.·isieH department for good cause. 
AUTH: Sec. 39-71-203 and 39-72-203 MCA 
IMP: Title 2, chapter 6 and 2-4-702 MCA 

REA.S.QN: It is reasonably necessary to amend the Department's 
procedural rules to clarify the scope of ARM 24.2.101. Various 
programs which the Department administers have special 
procedures which are based upon statute, and ARM 24.2.101 must 
be amended to permit such variances. The amendments are also 
reasonably necessary to make technical corrections to citations 
and the names of Department divisions, and to make the language 
in the rules gender-neutral. The remaining rules are related to 
the workers' compensation and occupational disease programs that 
were formerly administered by the Division of Workers' 
Compensation. Amendment of those rules is reasonably necessary 
to make sure that the wording of the procedural rules does not 
conflict with other Department program rules by being over- or 
under-inclusive. The amendments are part of a general revision 
of ARM Title 24, chapter 29, subchapter 2. 

4. The Department of Labor and Industry proposes to 
repeal the following rules, which may be found at pages 24-2073 
through 24-2077, of the Administrative Rules of Montana: 

24.29.202 PUBLIC PARTICIPATION 
IMP: Title 2, Ch. 3, Part 1, MCA 

24 29 203 ADOPTING, AMENDING, AND REPEALING DIVISION RULES 
IMP: Title, Ch. 4, Part 3, MCA 
24,29 204 ISSUING DECLARATORY RULINGS 
IMP: Title 2__. Ch. :4_. Part 5, MCA 
24 29 208 SUBPOEN~ 

IMP: 2-4-104, MCA 
24 29 209 REPRESENTATION 
IMP: 2-4-106, MCA 
24 29.210 SERVICE 

I"P· 2-4-106 MCA 
Author1ty Eo repeal the rules is found at 2-4-201, MCA and 39-
71-203, MCA. The grounds for repealing the rules are (ll the 
subject matter of each of the rules is covered by ARM 24.2.101; 
and (2) because the former Division of Workers' Compensation no 
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longer exists as an administratively attached entity, separate 
procedural rules are no longer needed. It is reasonably 
necessary to repeal these rules to avoid confusion and possible 
inconsistencies with ARM 24.2.101, which provides for procedural 
rules which are generally applicable to the entire Department of 
Labor and Industry. 

5. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to: 

Denny Zeiler, Bureau Chief 
Workers' Compensation Regulations Bureau 
Employment Relations Division 
Department of Labor and Industry 
P . 0 . Box B o 11 
Helena, Montana 59604-8011 

and must be received by no later than 5:00p.m., May 24, 1996. 

6. The Department proposes to make this proposed rule and 
these proposed amendments and repeals effective July 1, 1996. 
The Department reserves the right to adopt only portions of the 
proposed rule, amendments and repeals, or to adopt some or all 
of the proposed rule, amendments and repeals at a later date. 

7. The Hearings Bureau of the Legal/Centralized Services 
Division of the Department has been designated to preside over 
and conduct the hearing. 

CVa'<u/J&~ 
David A. Scott 
Rule Reviewer 

Laurie Ekanger, Commissioner 
DEPARTMENT OF LABOR & INDUSTRY 

Certified to the Secretary of State: April 15, 1996. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the proposed 
adoption of new RULES I 
through XI creating one 
process for determining all 
employment status issues, 
including that of independent 
contractor 

TO ALL INTERESTED PERSONS: 

NOTICE OF PUBLIC HEARING 
ON PROPOSED RULES CREATING 
ONE PROCESS FOR DETERMINING 
EMPLOYMENT STATUS [INDEPENDENT 
CONTRACTOR] ISSUES 

1. On May 17, 1996, at 10:00 a.m., a public hearing will 
be held in the auditorium of the Scott Hart Building, 303 North 
Roberts, Helena, Montana, to consider the proposed adoption of 
rules related to a centralized process for determining all 
employment status issues, including that of independent 
contractor, raised before the Department of Labor and Industry. 

The Department of Labor and Industry will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you require an 
accommodation, contact the Department by not later than 
5:00p.m., May 10, 1996, to advise us of the nature of the 
accommodation you are requesting. Please contact the Employment 
Relations Division, Attn: Ms. Linda Wilson, P.O. Box 8011, 
Helena, MT 59604-8011; telephone (406) 444-6531; TDD 
(406) 444-5549; fax (406) 444-4140. Persons with disabilities 
who need an alternative accessible format of this document in 
order to participate in this rule-making process should contact 
Ms. Wilson. 

2. The Department of Labor and Industry proposes to adopt 
the following new rules: 

RULE I DEFINITIONS For the purposes of [RULES I through 
XI], the following definitions apply: 

(1) "Board" means the board of labor appeals. 
(2) "Department" means the Montana department of labor and 

industry. 
(3) "Employment status" means the employment relationship 

between an individual and their employer. 
(4) "Hearing" means a contested case hearing conducted by 

the department's hearings bureau, and may include the tax appeal 
hearing referenced in 39-51-1109 and 39-71-415, MCA. 

(5) "Hiring agent" means the entity which hires an 
individual to perform services and may include: "employer" as 
defined in 3 9-3-201 ( 6) , MCA; the individual or other legal 
entity as described in the definition of "employing unit" in 39-
51-201(9), MCA; "employer" as defined in 39-51-202, MCA; 
"employer" as defined in 39-71-117, MCA; and similar definitions 
contained in the applicable statutes of agencies which have 
elected to participate in the independent contractor central 
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unit. 
(6) "Independent contractor central unit" or "ICCU" means 

the unit located within the department which is responsible for 
making employment status determinations for the entire 
department, and any other agency which elects to participate in 
the ICCU. 

(7) "Individual" means someone who renders service in the 
course of an occupation. 

(B) "Similarly situated individuals" means people who 
render services for an employer under circumstances 
substantially the same as those under which the subject 
individual's services were performed. 
AUTH: Sec. 39-3-202, 39-3-403, 39-51-301, 39-51-302 and 39-71-
203 MCA 
IMP: Sec. 39-3-208, 39-3-209, 39-3-210, 39-51-201, 39-51-203, 
39-71-120 and 39-71-415 MCA 

RULE II DETERMIHATIC!NS REGARDING EMPLOYMENT STATUS 
(1) To determine the employment status of an individual or 

groups of similarly situated individuals, the department may: 
(a) review written contracts between the individual and 

the hiring agent; 
(b) interview and ob.tain statements from the individual, 

co-workers and the hiring agent; 
(c) obtain statements from third parties; 
(d) examine the books and records of the hiring agent; 
(e) review filing status on income tax returns; and 
(fl make any other investigation necessary to determine 

employment status. 
(2) Determinations regarding employment status must comply 

with the definitions of an independent contractor found at [RULE 
IX, X and XI], as well as with existing law on partnership, 
joint ventures and other employment entities. 

( 3) Determinations regarding employment status will 
generally be issued by the department's independent contractor 
central unit (ICCU). 

(4) ICCU determinations regarding employment status must 
be called "determination" and are separate and distinct from the 
"orders" defined at ARM 24.29.205. 

(5) ICCU determinations regarding employment status are 
binding on the department and on all other agencies which elect 
to participate in the department's ICCU, subject to the 
limitations contained in [Rule III(3)]. 
AUTH: Sec. 39-3-202, 39-3-403, 39-51-301, 39-51-302 and 39-71-
203 MCA 
IMP: Sec. 39-3-208, 39-3-209, 39-3-210, 39-51-201, 39-51-203, 
39-71-120 and 39-71-415 MCA 

RULE III BINDING NATURE OF DETERMINATIONS REGARDING 
EMPLOYMENT STATUS (1) Written determinations issued by the 
ICCU are binding on all parties with respect to employment 
status issues under the jurisdiction of the department of labor 
and industry and the jurisdiction of all other agencies which 
elect to participate in the ICCU. These determinations may 
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affect a party's liability in matters related to unemployment 
insurance, the uninsured employers' fund, the underinsured 
employers' fund, wage and hour issues, state income tax 
withholding and old fund liability tax. 

(2) Neither the department nor any other agency which 
elects to participate in the ICCU may appeal the ICCU's 
employment status determination. 

(3) If the ICCU's employment status determination is 
appealed by a non~agency party, the determination is not binding 
until alU appeal rights are exhausted. 

(4) Nothing in these rules shall be construed to limit the 
right of any similarly situated individual to a hearing as 
provided for in [RULE IV) . 
AUTH: Sec. 39-3-202, 39-3-403, 39-51-301, 39-51-302 and 39-71-
203 MCA 
IMP: Sec. 39-3-212, 39-51-1109, 39-71-120 and 39-71-415 MCA 

RULE IV APPEAL OF DETERMINATIONS REGARDING EMPLOYMENT 
STATUS (1) An ICCU determination regarding employment status 
may be appealed to the department's hearings bureau for a 
hearing. The party requesting the appeal shall file a written 
request with the ICCU within 10 days of notice of the ICCU's 
determination. 

(2) A party is considered to have been given notice on the 
date a written notice is personally delivered or 3 days after a 
written notice is mailed to the party. A request for hearing 
must be received by the ICCU within the time limits set forth 
above. However, the time limits may be extended by the ICCU for 
good cause shown. 
AUTH: Sec. 39-3-202, 39-3-403, 39-51-301, 39-51-302 and 39-71-
203 MCA 
IMP: Sec. 2-4-201, 39-3-216, 39-51-1109 and 39-71-415 MCA 

RULE V TRANSFER . OF FILE TO HEARINGS BUREAU ( 1) Upon 
receiving a notice of appeal, the ICCU shall identify and mark 
all exhibits relied on in making the employment status 
determination and send copies of its administrative record, 
including the marked exhibits, to the hearings bureau and to the 
parties of record. 
AUTH: Sec. 39-3-202, 39-3-403, 39-51-301, 39-51-302 and 39-71-
203 MCA 
IMP: Sec. 2-4-201, 39-3-216, 39-51-1109 and 39-71-415 MCA 

RULE VI HEARING ON EMPLOYMENT STATUS ISSUE ( 1) The 
appeals referee shall conduct the hearing pursuant to the rules 
governing unemployment insurance tax appeals, which are found at 
ARM 24.11.317 through 24.11.319 and ARM 24.11.325 through 
24.11.331. 

(2) The department and any other agency which has elected 
to participate in the ICCU may be represented at the hearing by 
either ICCU staff or the department's legal staff. 
AUTH: Sec. 39-3-202, 39-3-403, 39-51-301, 39-51-302 and 39-71-
203 MCA 
IMP: Sec. 2-4-201, 2-4-611, 39-3-216, 39-51-1109 and 39-71-415 
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MCA 

RULE VII APPEAL REFEREE'S FINDINGS OF FACT. CONCLUSIONS OF 
LAW AND QECISION ON EMPLOYMENT STATUS (1) After the hearing, 
the appeals referee shall issue findings of fact, conclusions of 
law and decision affirming, modifying or reversing the ICCU's 
determination. 

(2) The appeals referee's decision must contain a notice 
of the appeal rights contained in [RULE VIII], 

(3) This decision will become the final decision of the 
department unless appealed by any party pursuant to [RULE VIII) . 

(4) A final decision by an appeals referee, or of the 
board pursuant to [Rule VIII], that an individual is an employee 
is binding on the department and any agency which has elected to 
participate in the ICCU, as well as on all similarly situated 
individuals in the employer's business. 
AUTH: Sec. 39-3-202, 39-3-403, 39-51-301, 39-51-302 and 39-71-
203 MCA 
IMP: Sec. 2-4-611, 2-4-623, 39-3-216, 39-51-1109 and 39-71-415 
MCA 

RULE VIII APPEAL OF FINDINGS, CONCLUSION 8ND QECISIQN ON 
EMPLOYMENT SIATUS (1) Unless [RULE VIII (4)) applies, the 
findings of fact, conclusions of law and decision of the appeals 
referee may be appealed to the board of labor appeals. 

(2) Notice of appeal to the board must be filed with the 
hearings bureau within 10 days of notice of the appeals 
referee's decision. 

(a) A party is considered to have been given notice of the 
appeals referee's decision on the date a written notice is 
personally delivered or 3 days after a written notice is mailed 
to the party. 

(3) If an appeal is filed, the hearings bureau will notify 
all parties of record and cause the matter to be brought before 
the board. 

(4) If the appeals referee's findings of fact, conclusions 
of law and decision concerns a determination regarding workers' 
compensation benefits, an uninsured employers' fund or 
underinsured employers' fund penalty issue, the appeal will be 
to the Montana workers' compensation court, pursuant to 39-71-
415(2) and 39-71-2401, MCA. 
AUTH: Sec. 3 9-3-202, 39-3-403, 3 9-51-301, 39-51-302 and 3 9-71-
203 MCA 
IMP: Sec. 2-4-611, 2-4-623, 39-3-216, 39-51-1109, 39-71-415, 
39-71-2401 MCA 

RULE IX DEFINITION OF INDEPENQENT CONTRACTOR (1) Except 
as provided in [RULE IX(2)), the following two-part test is used 
to determine whether an individual is an independent contractor 
or an employee: 

(a) whether the individual is and will continue to be free 
from control or direction over the performance of the services, 
both under contract and in fact; and 

(b) whether the individual is engaged in an independently 
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established trade, occupation, profession, or business. 
(2) For independent contractor determinations made 

pursuant to 39-71-120, MCA, the above two-part test is augmented 
by the requirement that the individual also receive "an 
exemption granted under 39-71-401(3) ." Rules regarding the 
exemption process are located at [MAR notice no. 24-29-88, 
March 21, 1996 (issue no. 6)]. 
AUTH; Sec. 39-3-202, 39-3-403, 39-51-301, 39-51-302 and 39-71-
203 MCA 
IMP; Sec. 39-3-201, 39-51-201, 39-51-204, 39-71-120 and 39-71-
401(3) MCA 

RULE X DEFINITION OF INDEPENDENT CONTRACTOR--EYIPENCE OF 
CONTROL (1) An individual is an employee and not an 
independent contractor if the hiring agent controls or retains 
the right to control the way the individual renders services. 
The following factors must be considered to determine whether 
control exists; 

(a) The individual is required to follow written or oral 
instructions concerning when, where, or how work is to be done. 
Although some individuals, because of skill or expertise, work 
without receiving instructions, they may still be employees if 
the employer has the right to give instructions on work 
performance; 

(b) The success or continuation of a business depends in 
great part upon the services performed by the individual; 

(c) The hiring agent directs the hiring, supervising, or 
payment of the individual's assistants; 

(d) The relationship between the individual and the hiring 
agent is on a frequent, recurring basis, even if irregular or 
part time; 

(e) The individual is required to perform services at 
certain established times; 

(f) The work is performed on the business premises of the 
hiring agent. This factor is especially important if the work 
could be performed elsewhere; 

(g) The hiring agent requires, or has the right to 
require, the individual to perform services in a certain manner, 
or in a certain order or sequence; 

(h) The hiring agent requires the individual to submit 
oral or written reports; 

(i) The individual is paid based on the time spent doing 
the work rather than a flat fee; 

(j) The individual is paid or reimbursed for travel or 
other business-related expenses; 

(k) The hiring agent furnishes the facilities, tools, 
materials or other equipment to the individual; 

(1) The individual may be discharged at the will of the 
hiring agent, including the right to discharge for the failure 
to follow specified rules or methods. A union contract or 
statute which restricts the right of discharge does not indicate 
a lack of control; 

(m) Training is provided to the individual by the hiring 
agent; 
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(n) The individual does not realize a p~ofit or suffer a 
loss as a result of the services performed; or 

(o) The individual is prohibited or restricted from 
working for others or is required to devote primary attention to 
the hiring agent. 

(2) The above factors are weighed and evaluated depending 
on the circumstance of each case. A combination of these 
factors may indicate control or the right to control. Service 
performed by an individual for pay is considered to be 
employment until it is shown to the satisfaction of the 
department that the individual is an independent contractor. 
AUTH: Sec. 39-3-202, 39-3-403, 39-51-301, 39-51-302 and 39-71-
203 MCA 
IMP: Sec. 39-3-201, 39-51-201, 39-51-204, 39-71-120 and 39-71-
401 (3) MCA 

RULE XI DEFINITION OF INDEPENDENT CONTRACTOR--
INDEPENDENTLY ESTABLISHED BUSINESS (1) To be an independent 
contractor, an individual must be engaged in an independently 
established trade, occupation, profession or business. An 
independently established business may exist if the individual: 

(a) has a place of business separate from the hiring 
agent's place of business; 

(b) supplies substantially all of the tools, equipment, 
supplies, or mater1als necessary to perform the services; 

(c) pays all expenses associated with performing the 
services, and is not reimbursed by the hiring agent; 

(d) has two or more effective contracts to perform 
services for several different hiring agents; 

(e) is paid based on a billing statement or invoice at 
completion of the services; 

(f) performs the services under a written contract that 
requires complete or partial payment after a certain amount of 
work is performed, and the contract terminates after a definite 
time period; 

(g) advertises services in telephone books, newspapers, or 
other media; 

(h) files federal or state business tax forms; 
(i) has the required customary licenses, registrations or 

permits to maintain a business; 
(j) may realize a profit or suffer a loss from performing 

the services for the hiring agent. This factor may be shown if 
the individual: 

(i) hires or pays assistants to perform the services; 
(ii) performs the services at facilities owned or leased by 

the individual; 
(iii) has continuing or recurring liabilities associated 

with performing the services; or 
(iv) agrees to perform specific jobs for prices agreed upon 

in advance and pays expenses associated with the performance of 
the servicesi 

(k) has an independent contractor exemption as required by 
39-71-120 and 39-71-401(3), MCA; 

(1) may not end tl~ relationship at will without incurring 
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liability. An independent contractor agrees to complete a 
specific job, is responsible for its completion, and may be 
subject to liability for failing to complete the job in 
accordance with agreed upon specification; or 

(m) is not prohibited or restricted from working for 
others. 

(2) The above factors are weighed and evaluated depending 
on the circumstances of each case. A combination of these 
factors may indicate that the individual is customarily engaged 
in an independently established business. Service performed by 
an individual for pay is considered to be employment until it is 
shown to the satisfaction of the department that the individual 
is an independent contractor. 
AUTH: Sec. 39-3-202, 39-3-403, 39-51-301, 39-51-302 and 39-71-
203 MCA 
IMP: Sec. 39-3-201, 39-51-201, 39-51-204, 39-71-120 and 39-71-
401(3) MCA 

3. It is reasonably necessary to adopt these proposed 
rules as the Department has received complaints from members of 
the public concerning the lack of a single process for issuing 
determinations about employment status. These proposed rules 
address these concerns and will achieve the Department's goal of 
establishing a central unit for the consistent, one-time 
processing of all employment status issues, including that of 
independent contractor, which come before it. These proposed 
rules standardize the procedure to be used and the definitions 
to be applied by the Department in determining independent 
contractor issues. The proposed new rules also standardize the 
appeal of these decisions, as much as is permissible under the 
statutes. 

These rules are being adopted in conjunction with proposed 
amendments to and repeal of employment status related rules in 
the areas of workers' compensation, unemployment insurance and 
wage claims. This simultaneous adoption will result in one 
convenient, simple process applicable to all independent 
contractor questions brought before the Department. 

4. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to: 

Denny Zeiler, Bureau Chief 
Workers' Compensation Regulations Bureau 
Employment Relations Division 
Department of Labor and Industry 
P.O. Box 8011 
Helena, Montana 59604-8011 

and must be received by no later than 5:00p.m., May 28, 1996. 

5. The Department proposes to make these new rules 
effective July 1, 1996. The Department reserves the right to 
adopt only portions of these proposed new rules, or to adopt 
some or all of the proposed new rules at a later date. 
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6. The Hearings Bureau of the Legal/Centralized Services 
Division of the Department has been designated to preside over 
and conduct the hearing. 

;j)_.o- c:?A'. 4eL 
David A. Scott 
Rule Reviewer 

Laurie Ekanger, Commissioner 
DEPARTMENT OF LABOR & INDUSTRY 

Certified to the Secretary of State: April 15, 1996. 
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BEFORE THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 
OF THE STATE OF MONTANA 

In the matter of new rules for 
the resolution of disputes 
over the administration of the 
Yellowstone River Compact 

TO: All Interested Persons. 

NOTICE OF PROPOSED ADOPTION 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On June 20, 1996 the Department proposes to adopt new 
Rules I through Rule VII establishing procedures for the 
resolution of disputes between Montana and Wyoming on the 
administration of the Yellowstone River Compact. 

2. The proposed new rules provide as follows: 
"Rule I PURPOSE AND GOAL (1) The purpose of these rules 

is to define the dispute resolution process provided for in 
Article III.F. of the Yellowstone River Compact. 

(2) The goal of the dispute resolution process is to 
encourage joint problem solving and consensus building. It 
consists of three phases: unassisted negotiation, 
facilitation, and voting. 

(3) Any agreement reached through this process is 
binding on Montana, Wyoming, and the United States geological 
survey (USGS) . 

(4) Either state can initiate the dispute resolution 
process established in these rules and the other state is 
obligated to participate in good faith. The issues pursued 
under this dispute resolution process shall be both 
substantive and require timely resolution. 

AUTH: 85-20-109, MCA IMP: 85-20-101, MCA 
Article III.F. 

Rule II CONSENSUS (1) In the process of administering 
the Yellowstone River Compact, the representatives from 
Montana and Wyoming seek consensus. 

(2) Consensus is an agreement that is reached by 
identifying the interests of Montana and Wyoming and then 
building an integrative solution that maximizes the 
satisfaction of as many of the interests as possible. The 
process of seeking consensus does not involve voting, but a 
synthesis and blending of alternative solutions. 

AUTH: 85-20-109, MCA IMP: 85-20-101, MCA 
Article III.F. 

Rule III UNASSISTED NEGOTIATION (1) In all situations, 
the representatives from Montana and Wyoming shall first 
attempt to seek consensus through unassisted negotiation. The 
federal representative will not serve as chairperson in the 
unassisted negotiation process. 

(2) During a negotiation process, the representatives 
from Montana and Wyoming shall identify issues about which 
they differ, educate each other about their needs and 
interests, generate possible resolution options, and 
collaboratively seek a mutuqlly acceptable solution. 
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(3) To help facilitate negotiations, the representatives 
from Montana and Wyoming in cooperation with the USGS agree to 
share technical information and develop joint data bases. 
Other data sources may also be used. 

(4) The USGS shall serve as technical advisor in the 
two-state negotiations. 

AUTH: 85-20-109, MCA IMP: 85-20-101, MCA 
Article III.F. 

Rule IV FACILITA'riON (1) If the representatives from 
Montana and Wyoming are not able to reach consensus through 
unassisted negotiation, they shall each identify, articulate, 
and exchange, in writing, the unresolved issues. 

(2) The representatives from Montana and Wyoming shall 
then jointly appoint a facilitator to assist in resolving the 
outstanding dispute. If the representatives from Montana and 
Wyoming cannot identify a mutually acceptable facilitator, the 
representative appointed by the USGS shall appoint a 
facilitator. 

(3) A facilitator, for purposes of this rule, is defined 
as a neutral third party that shall help the representatives 
from Montana and Wyoming communicate, negotiate, and reach 
agreements voluntarily. The facilitator is not empowered to 
vote or render a decision. 

(4) The facilitator shall assist the representatives 
from Montana and Wyoming in developing appropriate ground 
rules for each facilitated session including establishing a 
deadline for completion of the facilitation process, setting 
an appropriate agenda, identifying issues, collecting and 
analyzing technical information, developing options, packaging 
agreements, and preparing a written agreement. The 
facilitator may meet privately with each representative during 
the facilitation process. 

AUTH: 85-20-109, MCA IMP: 85-20-101, MCA 
Article III .F. 

Rule V VOTU!G (1) If the representatives from Montana 
and Wyoming are unable to reach consensus with the assistance 
of a facilitator, a dispute may be settled by voting. 

(2) The representatives from Montana and Wyoming, along 
with the representative appointed by the director of the USGS, 
are each entitled to one vote. 

(3) If the USGS representative does not vote in 
accordance with Article III.f., tllenthe director of the USGS 
will select, with concurrence from Wyoming and Montana, a 
neutral third party to vote. 

(4) If the representative appointed by the director of 
the USGS is not involved in the steps outlined in Rules III 
and IV, each state shall have the opportunity to present 
appropriate information to that representative. This 
information may be presented through both oral presentations 
and written documents. All information will be shared with 
the other state. The representative of the USGS may also 
consult the facilitator in an attempt to resolve any disputes. 

(5) The USGS shall pay the expenses of the 
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representative appointed by the director of the USGS. 
(6) Points of disagreement shall be resolved by a 

majority vote. 
AUTH: 85-20-109, MCA IMP: 85-20-101, MCA 

Article III.F. 

Rule VI FUNDING (1) The USGS will pay one-half and the 
states of Montana and Wyoming shall each pay one-quarter of 
the expenses of the facilitator, which shall not exceed 
$10,000, unless agreed to by both states and the USGS. 

AUTH: 85-20-109, MCA IMP: 85-20-101, MCA 
Article III.F. 

Rule VII AMENDMENTS (1) These rules may be amended or 
revised by a unanimous vote of the commission.• 

AUTH: 85-20-109, MCA IMP: 85-20-101, MCA 
Article III.F. 

3. Rationale: Historically differences in the 
interpretation of the Yellowstone River Compact have led to 
impasse in the implementation of the Compact. The rules are 
necessary to formally establish the process that Montana and 
Wyoming will use to address differences in the interpretation 
of the Compact. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to 
Teresa McLaughlin, Department of Natural Resources and 
Conservation, Water Resources Division, PO Box 201601, Helena, 
MT 59620-1601. Any comments must be postmarked no later than 
May 31, 1996. 

5. If a person who is directly affected by the proposed 
adoption wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request for a hearing 
along with any written comments he has to the above address, 
postmarked no later than May 31, 1996. 

6. If the agency receives requests for a public hearing 
on the proposed adoption from either 10\ or 25, whichever is 
less, of the persons who are directly affected by the proposed 
action; from the administrative code committee of the 
legislature; from a governmental subdivision or agency; or 
from an association having not less than 25 members who will 
be directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. 

BY: 

Certified to the Secre~ary of State April 15, 1996. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 
46.12.1222, 46.12.1223, 
46.12.1229, 46.12.1231, 
46.12.1237, 46.12.1245 and 
46.12.1254 pertaining to 
nursing facilities 

NOTICE OF PUBLIC HEARING 
ON THE PROPOSED AMENDMENT 
OF RULES 

TO: All Interested Persons 

1. on May 23, 1996 at 1:30 p.m., a public hearing will be 
held in the Auditorium of the Social and Rehabilitation Services 
Building, 111 Sanders, Helena, Montana to consider the proposed 
amendment of rules 46.12.1222, 46.12.1223, 46.12.1229, 
46.12.1231, 46.12.1237, 46.12.1245 and 46.12.1254 pertaining to 
nursing facilities. 

The Department of Public Health and Human Services will 
make reasonable accommodations for persons with disabilities who 
wish to participate in this public hearing. If you request an 
accommodation, contact the department no later than 5:00 p.m. on 
May 13, 1996, to advise us of the nature of the accommodation 
that you need. Please contact Dawn Sliva, P.O. Box 4210, 
Helena, MT 59604-4210; telephone (406) 444-5622; FAX (406) 444-
1970. 

2. The rules as proposed to be amended provide as follows: 

46.12.1222 DEFINITIONS Unless the context requires 
otherwise, in sub-chapter 12 the following definitions apply: 

(1) through (3) remain the same. 
(4) "Department" means the Montana department of ~ 

aa8 l'ei>al>ilitatien public health and human services or its 
agents, including but not limited to parties under contract to 
perform audit services, claim processing and utilization review. 

(5) through (13) remain the same. 
(14) "Nursing facility services" means nursing facility 

services provided in accordance with 42 CFR, part 483, subpart 
B, or intermediate care facility services for the mentally 
retarded provided in accordance with 42 CFR, part 483, subpart 
I. The department hereby adopts and incorporates herein by 
reference 42 CFR, part 483, subparts B and I, which define the 
participation requirements for nursing facility and intermediate 
care facility for the mentally retarded (ICF/MR) providers, 
copies of which· may be obtained from the Department of 8ee-i-at 
aa8 Relittl3ilittttieH Public Health and Human Services, 11eaieaid 
Ser.iepe Senior and Long Term Care Division, 111 N. Sanders, 
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P. 0. Box 4210, Helena, MT 59604-4210. The term "nursing 
facility services" includes the term "long term care facility 
services". Nursing facility services include, but are not 
limited to, a medically necessary room, dietary services 
including dietary supplements used for tube feeding or oral 
feeding such as high nitrogen diet, nursing services, minor 
medical and surgical supplies, and the use of equipment and 
facilities. Payment for the services listed in this subsection 
is included in the per diem rate determined by the department 
under ARM 46.12.1226 or ARM 46.12.1249 and no additional 
reimbursement is provided for such services. Nursing facility 
services include but are not limited to the following or any 
similar items: 

(14) (a) through (14) (d) remain the same. 
(e)· items routinely provided to residents including but 

not limited to: 
(14) (e) (i) through (14) (e) (iv) remain the same. 
fyf re~ti~e iaeeatiaeaee eare iteffls apprepriate fer 

the reei8eat'e ia8ivi8~al ffle8ieal aeeae, 
(14) (e) (vi) through (14) (e) (xxi) remain the same in text 

but are renumbered (14) (e) (v) through (14) (e) (xxl. 
(xxi~) personal hygiene items and services, including 

but not limited to: 
(A) bathing items and services, including but not limited 

to towels, washcloths and soap; 
(B) hair care and hygiene items, including but not limited 

to shampoo, brush and comb; 
(C) incontinence care and supplies appropriate for the 

resident's individual medical needs; 
(14) (e) (xxii) (D) through (14) (e) (xxii) (H) remain the same 

in text but are renumbered (14) (e) (xxi) (D) through 
(14) (e) (xxi) (H). (14) (e) (xxiii) remains the same in text but is 
renumbered (14) (e) (xxii). 

(Judv) saaitary paae, 
(14) (e) (xxv) through (14) (e) (xxxi) remain the same in text 

but are renumbered (14) (e) (xxiv) through (14) (e) (xxx). (14) (g) 
through (20)remain the same. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA 

46. 12, 1223 PROVIDER PARTICIPATION AND TERMINATION 
REQUIREMENTS (1) and (1) (a) remain the same. 

(b) maintain a current license issued by the department of 
health aaa ea.ireaMeatal seieaees public health and human 
services under Montana law for the category and level of care 
being provided, or, if the facility is located outside the state 
of Montana, maintain a current license under the laws of the 
state in which the facility is located for the category and 
level of nursing facility care being provided; 

(c) maintain a current certification for Montana medicaid 
issued by the department of health aa8 eHoireaMeatal seieHeee 
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public health and human services under applicable state and 
federal laws, rules, regulations and policies for the category 
and level of care being provided, or, if the facility is located 
outside the state of Montana, maintain current medicaid 
certification in the state in which the facility is located for 
the category and level of nursing facility care being provided; 

(1) (d) through (1) (f) remain the same. 
(gl A provider holding personal funds of a deceased nursing 

facility resident who received medicaid benefits at any tjme 
shall. within 30 days following the resident's death. pay those 
funds to the department's third party liability unit, as 
required by 53-6-168. Me&. 

(g) and (h) remain the same in text but are renumbered (h) 
and (i). 
~ lil comply with all applicable federal and state laws, 

rules, regulations and policies regarding nursing facilities at 
the times and in the manner required therein, including but not 
limited to 42 USC 1396r(b) (5) and 1396r(c) (1994 supp.) and 
implementing regulations, which contain federal requirements 
relating to nursing home reform. The department hereby adopts 
and incorporates herein by reference 42 USC 13 96r (b) ( 5) and 
1396r (c) . A copy of these statutes may be obtained from the 
Department of Public Health and Human Services, 11er:iieaia 
Se:n·iees Senior and Long Term Care Division, 111 N. Sanders, 
P.O. Box 4210, Helena, MT 59604-4210. 

(2) and (2) (a) remain the same. 
(3) A provider must provide the department with 30 days 

advance written notice of termination of participation in the 
medicaid program. Notice will not be effective prior to 30 
calendar days following actual receipt of the notice by the 
department. Notice must be mailed or delivered to the 
Department of Public Health and Human Services, 11eaieaid 
Services Senior and Long Term Care Division, 111 N. Sanders, 
P.O. Box 4210, Helena, MT 59604-4210. 

(3) (a) through (3) (c) remain the same. 
(4) A provider must notify a resident or the resident • s 

representative of a transfer or discharge as required by 42 CFR 
483.12 (a) (4), (5) and (6). The notice must be provided using 
the form prescribed by the department. In addition to the 
notice contents required by 4 2 CFR 483. 12, the notice must 
inform the recipient of the recipient's right to a hearing, the 
method by which the recipient may obtain a hearing and that the 
recipient may represent herself or himself or may be represented 
by legal counsel, a relative, a friend or other spokesperson. 
Notice forms are available upon request from the department. 
Requests for notice forms may be made to the Department of 
Public Health and Human Services, lleaieaid SerYiees Senior and 
Long Term Care Division, 111 N. Sanders, P.O. Box 4210, Helena, 
MT 59604-4210. 

AUTH: Sec. 53-6-108, 53-6-111, 53-6-11J and 53-6-189, MCA 
IMP: Sec. 53-2-201, 53-6-101. 53-6-106, 53-6-107, 
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53-6-111, 53-6-113 and 53-6-168, MCA 

46.12.1229 OPERATING COST COMPONENT (1) through (3) (a) 
remain the same. 

( 4) The operating cost limit is ~ l.Qfl of median 
operating costs. 

(5) and (5) (a) remain the same. 

AUTH: Sec. 53-6-113, MCA 
IMP: Sec. 53-6-101, 53-6-111 and 53-6-113, MCA 

46.12.1231 DIRECT NURSING PERSONNEL COST COMPONENT 
(1) through (3) remain the same. 
(4) The direct nursing personnel cost limit is ~ l111 

of the statewide median average wage, multiplied by the 
provider's most recent average patient assessment score, 
determined in accordance with ARM 46.12.1232. 

AUTH: Sec. 53-6-113, MCA 
IMP: sec. 53-6-101, 53-6-111 and 53-6-113, MCA 

46.12.1237 CALCVLATED PRQPERTX COST COMPONENT (1) This 
section specifies the method used by the department to calculate 
the property cost component for a specific provider for rate 
years beginning on or after July 1, ~ ~. such property 
cost component is expressed in dollars and cents per patient 
day. 

(2) through (2) (d) remain the same. 
(e) "~ lli§. property component" means the provider's 

calculated property component determined for rate year ~ ~ 
in accordance with ARM 46.12.1237. 

(i) For any provider providing nursing facility services 
in a facility constructed prior to June 30, 1982 and for whom a 
calculated property component has not been determined by the 
department in accordance with ARM 46.12.1237 for rate year~ 
1ii2, the ~ ll.i6. property component shall equal the June 30, 
1985 property rate computed for the facility according to the 
rules in effect as of June 30, 1985 and indexed forward to the 
1992 rate year according to the rules in effect for rate year 
1992. 

( 3) For rate years beginning on or after July 1, *% 
~. the provider's calculated property cost component is as 
follows: 

(a) If the provider's ~ l.!!.!l§. property component is 
greater than the provider's base year per diem property costs, 
then the provider's calculated property coat component is the 
lesser of the provider's *% ~ property component or the 
property rate cap of $11.00. 

(b) If the provider's base year per diem property coats 
exceed the provider's ~~property component by more than 
$1.36, then the provider's calculated property cost component is 
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the sum of the provider• s H% 1.2..2.2. property component plus 
$1.36. 

(c) If the provider's base year per diem property costs 
exceed the provider's H% ~property component by $1.36 or 
less, then the provider's calculated property cost component is 
the provider's base year per diem property costs. 

(4) through (5) (a) remain the same. 

AUTH: Sec. 53-6-11J, MCA 
IMP: Sec. 53-6-lQl and 53-6-113, MCA 

46.12.1245 SEPARATELY BILLABLE ITEMS (1) through (5) 
remain the same. 

( 6) All prescribed medication, including flu shots and 
tine tests, may be billed separately by the pharmacy providing 
the medication, subject to department rules applicable to 
outpatient drugs. The nursing facility ·will bill medicare 
directly for 100% reimbursement of influenza vaccines and their 
administration when they are provided to an eligible medicare 
part B recipient. Medicaid reimbursement is not available for 
influenza vaccines and related administration costs for 
residents that are eligible for medicare part B. 

(7) through (10) remain the same. 

AUTH: Sec. 53-1-201 and 53-6-113, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA 

46.12.1254 BED HOLD PAYMENTS (1) through (6) (b) remain 
the same. 

(c) the resident is absent from the provider• s facility 
for no more than 72 consecutive hours per absence, unless the 
department determines that a longer absence is medically 
appropriate and has authorized the longer absence in advance of 
the absence. If a resident leaves the facility unexpectedly. on 
a weekend or a non busjness day for a vjsjt longer than 72 
hours. a provider must call in to the department on the next 
business day to receive prior authorization for the vjsit. If 
a resident is unexpectedly delayed while out on a therapeutic 
home visit. a provider must call the department and receive 
prior authorization if that delay will result in the visit 
exceeding 72 hours or obtain an extension for a visit that was 
previously approved by the department in excess of 72 hours. 

(7) through (10) remain the same. 

AUTH: Sec. 53-1-201 and 53-6-113, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA 

3. The proposed changes are necessary to make minor 
adjustments in the methodology for setting reimbursement rates 
for providers of medicaid nursing facility services and to 
implement other miscellaneous changes related to medicaid 
reimbursement and coverage of nursing facility services. 
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The department proposes to maintain the current reimbursement 
methodology for state fiscal year 1997. The legislature 
appropriated funds necessary to fund the methodology for FY 
1997, including application of the applicable DRI McGraw-Hill 
Nursing Home market basket index to account for inflation from 
FY 1996 to FY 1997. The total amount of state and federal 
funding available for medicaid nursing facility reimbursement 
for FY 1997 is $101,522,110. 

Based upon the information currently available, it appears that 
slight adjustments in some of the methodology parameters may be 
necessary to implement the appropriated funding increase. The 
proposed changes to ARM 46.12.1229 and 1231 would make these 
adjustments. The proposed changes to ARM 46.12.1229 would 
increase the operating cost component limit percentage from 105% 
to 106% of median operating costs. The proposed change to ARM 
46.12.1231 would increase the direct nursing personnel cost 
component limit percentage from 116% to 117% of the statewide 
median average wage, multiplied by the provider's most recent 
average patient assessment score determined in accordance with 
ARM 46.12.1232. These changes represent the department's best 
current estimates of the levels that will be finally adopted. 
At this time the department has not received all data and 
information necessary to make the final determination regarding 
the levels of these limits. The department does not yet have 
all patient assessment scores or all private pay rate 
information necessary to make final determinations as to the 
limits. This information will be available before the public 
hearing and this information and the department's determinations 
based upon this information will be shared with providers and 
providerassociations as soon as it is available. 

The proposed changes to ARM 46.12.1237 are necessary to provide 
for property rate component increases to those providers whose 
1996 property rates were below the provider's base period per 
diem cost, up to a maximum increase of $1.36 per diem. The 
property component for other providers will remain at the 1996 
level. 

Proposed changes to ARM 46.12.1245 would require providers to 
bill medicare directly for influenza vaccines and administration 
of the vaccines when provided to eligible medicare part B 
recipients. Medicare provides 100% reimbursement for this item 
and services, and the proposed change is necessary to specify 
that medicaid reimbursement is not available under these 
circumstances. 

Proposed changes to ARM 46.12.1254 would specify requirements 
that must be met to qualify for bed hold reimbursement for 
therapeutic home visits under certain circumstances. When a 
recipient unexpectedly departs the facility on a weekend or 
other non-business day for a visit that will exceed 72 hours, 
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the facility would be required to call the department on the 
next business day to obtain authori:zation. If a recipient 
already on a therapeutic home visit is unexpectedly delayed in 
returning to the facility, extending the visit beyond the 72-
hour limit, the facility must call the department to obtain 
authori:zat ion for the extension. Bed hold payments are 
payments of the per diem rate to the facility for days that the 
recipient is absent from the facility. The proposed provisions 
are necessary to assure that medicaid bed hold payments are 
limited to circumstances where the therapeutic visit and the 
length of the visit is medically necessary and appropriate. 

The proposed changes to ARM 46.12.1223 refer to and implement 
the requirement in 53~6-168, MCA that under certain 
circumstances nursing facilities must pay the funds of deceased 
residents to the department. The proposed change is necessary 
to include reference to this requirement in the rule that 
currently contains references to other requirements applicable 
to nursing facilities holding the funds of residents. 

Proposed changes to the definition of nursing facility services 
in ARM 46.12.1222(14) are necessary to delete unnecessary 
duplicate references to routine incontinence care and sanitary 
pads. 

The estimated total funding increase for medicaid nursing 
facility reimbursement for fiscal year 1997 is $4,673,000 in 
federal and state funds. The medical care advisory council will 
be notified of the proposed changes on April 18, 1996. Copies 
of this notice are available from local county human services 
offices. 

4. The proposed changes will apply to nursing facility 
services provided on or after July 1, 1996. 

5. All internal rule references to Medicaid Services 
Division and the Department of Social and Rehabilitation 
Services in Title 46, Chapter 12, Sub-chapter 12 will be changed 
to Senior and Long Term Care Division and Department of Public 
Health and Human Services, respectively, in the quarterly 
updates to the Administrative Rules of Montana. 

6. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Dawn Sliva, 
Office of Legal Affairs, Department of Public Health and Human 
Services, P.O. Box 4210, Helena, MT 59604, no later than May 29, 
1996. 
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7. The Off ice of Legal Affairs, Department of Public 
Health and Human Services has been designat ,.d to preside over 
and conduct the hearing. 

Rule Reviewer 
Yh~.~'-~ 

Director, Public Health and 
Human Services 

Certified to the Secretary of State April 15, 1996. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of rules I through 
IX and the repeal of rules 
46.12.525, 46.12.526, 
46.12.527, 46.12.530, 
46.12.531, 46.12.532, 
46.12.535, 46.12.536, 
46.12.537, 46.12.545, 
46.12.546 and 46.12.547 
medicaid coverage and 
reimbursement of physical 
therapy, speech therapy, 
occupational therapy and 
audiology services 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED ADOPTION AND 
REPEAL OF RULES 

TO: All Interested Persons 

1. On May 16, 1996, at 1:30 p.m., a public hearing will 
be held in the auditorium of the Social and Rehabilitation 
Services Building, 111 Sanders, Helena, Montana to consider the 
proposed adoption of rules I through IX and the repeal of rules 
46.12.525, 46.12.526, 46.12.527, 46.12.530, 46.12.531, 
46.12.532, 46.12.535, 46.12.536, 46.12.537, 46.12.545, 46.12.546 
and 46.12.547 medicaid coverage and reimbursement of physical 
therapy, speech therapy, occupational therapy and audiology 
services. 

The Department of Public Health and Human Services will 
make reasonable accommodations for persons with disabilities who 
wish to participate in this public hearing. If you request an 
accommodation, contact the department no later than 5:00p.m. on 
May 2, 1996, to advise us of the nature of the accommodation 
that you need. Please contact Dawn Sliva, P.O. Box 4210, 
Helena, MT 59604-4210; telephone (406)444-5622; FAX (406)444-
1970. 

2. The rules as proposed to be adopted provide as 
follows: 

[RULE II THERAPY SERVICES. DEFINITIONS In [Rules I 
through V), the following definitions apply: 

(1) "Condition" means an illness, injury, disorder or 
disability. 

( 2) "Licensed therapist" means a physical therapist, 
speech-language pathologist or occupational therapist licensed 
under the applicable provisions of Title 37, MCA to practice the 
particular category of therapy services provided, but does not 
include an assistant, aide or other person whose authority to 
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perform services is restricted to working under the supervision 
of another. 

(3) "Maintenance therapy" means repetitive therapy 
services that are required to maintain functions, that are 
performed without reasonable expectation of significant progress 
and that do not involve complex and sophisticated therapy 
services requiring the judgment or skill of a licensed 
therapist. 

(4) "Mid-level practitioner" means an advanced practice 
registered nurse or a physician assistant as defined in ARM 
46.12. 2011. 

(5) "Occupational therapy services" means occupational 
therapy services as defined in 37-24-103, MCA. For purposes of 
[Rules I through V) , occupational therapy services do not 
include services provided by a hospital or home health agency. 

( 6) "Physical therapy services" means physical therapy 
services as defined in 37-11-101, MCA. For purposes of [Rules 
I through V), physical therapy services do not include services 
provided by a hospital or home health agency. 

( 7) "Practitioner" means a physical therapist, speech
language pathologist or occupational therapist licensed under 
the applicable provisions of Title 37, MCA to practice the 
particular category of therapy services provided. For purposes 
of [Rules I through VI, practitioner includes an assistant, 
aide or other person authorized under the applicable provisions 
of Title 37, MCA to perform the particular category of therapy 
services provided, if the assistant, aide or other person 
performs the services in accordance with all applicable 
requirements, including but not limited to qualification and 
supervision requirements. 

(8) "Restorative therapy" means therapy services that are 
reasonable and medically necessary for treatment of the 
individual's condition as provided in [Rule III). 

( 9) "Speech therapy services" means the practice of 
speech-language pathology as defined in 37-15-102, MCA. For 
purposes of [Rules I through VI , speech therapy services do not 
include services provided by a hospital or home health agency. 

(10) "Therapy services" or "therapies" means speech 
therapy services, occupational therapy services and physical 
therapy services. 

AUTH: 53-2-201 and 53-6-113, MCA 
IMP: 53-6-101 and 53-6-113, MCA 

(RULE Ill THERAPY SERVICES. PROVIDER REQUIREMENTS 
(1) These requirements are in addition to those contained 

in rule provisions generally applicable to medicaid providers. 
(2) Therapy service providers, as a condition of 

participation in the Montana medicaid program, must: 
(a) maintain a current license issued by the applicable 

Montana licensing board for the category of therapy being 
provided, or, if the provider is serving recipients outside the 
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state of Montana, maintain a current license in the equivalent 
category under the laws of the state in which the services are 
provided; 

(b) enter into and maintain a current provider enrollment 
form under the provisions of ARM 46.12.302 with the department's 
fiscal agent to provide the category of therapy services being 
provided. 

AUTH: 53-6-113, MCA 
IMP: 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA 

[RULE III) THERAPY SERVICES. SERVICE REQUIREMENTS AND 
RESTRICTIONS ( 1) The requirements and restrictions in this 
rule apply for purposes of coverage and reimbursement of therapy 
services under the Montana medicaid program. 

(2) Except as otherwise provided by these rules, therapy 
services must be provided by a practitioner within the scope of 
practice permitted by state law. The provider's records 
maintained under ARM 46.12.308 must demonstrate compliance with 
applicable supervision and protocol requirements. 

(3) Therapy services may be provided to a recipient only 
upon a current written order or prescription by a physician or 
mid-level practitioner. The physician or mid-level practitioner 
must separately order or prescribe evaluations and treatment 
services, although the separate orders or prescriptions may be 
contained in the same document. 

(a) The provider is not entitled to medicaid reimbursement 
if services are provided prior to actual receipt of the written 
order or prescription. Prescriptions and orders are valid for 
medicaid purposes for no more 90 days. 

(b) The provider must maintain the prescription or order 
of the physician or mid-level practitioner and appropriate 
records that demonstrate compliance with medicaid requirements. 
The provider must provide copies of these documents at no charge 
to the department or its agents upon request. 

( 4) The Montana medicaid program 
restorative therapy services only when 
restorative therapy services are reasonable and 
treatment of the recipient's condition. 

will reimburse 
the particular 
necessary to the 

(5) As used in this rule, "reasonable and necessary" 
means: 

(a) The services are considered effective treatment for 
the recipient's specific disorder under generally accepted 
standards of practice; 

(b) The complexity or sophistication of the services or 
the recipient's condition is such that the required services can 
be performed effectively only by or under the supervision of a 
licensed therapist; 

(c) The amount and frequency of services are within 
generally accepted standards of practice; and 

(d) There is a reasonable expectation that the recipient's 
condition will improve significantly in a reasonable and 
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predictable period of time based upon an assessment of the 
recipient's restoration potential made by a physician or mid
level practitioner in consultation, if necessary, with the 
licensed therapist. The services are not reasonable and 
necessary if the recipient's expected restoration potential 
would be insignificant in relation to the extent and duration of 
services required. If at any point in the treatment of a 
condition it is determined that the expectations will not 
materialize, the services are no longer reasonable and 
necessary. 

(e) Services that do not require the performance or 
supervision of a licensed therapist are not reasonable and 
necessary even if the services are performed by or under the 
supervision of a licensed therapist. 

( 6) Maintenance therapy services are not covered or 
reimbursable under the Montana medicaid program. 

(a) Establishment of a maintenance therapy plan by a 
licensed therapist is reimbursable. Establishment of a 
maintenance plan includes the initial evaluation of the 
recipient's needs, development of a plan that incorporates the 
treatment objectives of the prescribing physician or mid-level 
practitioner and that is appropriate for the recipient's 
capacity and tolerance, instruction of others in carrying out 
the plan and further evaluations by a licensed therapist as 
required. 

(7) The Montana medicaid program will reimburse speech 
therapy service providers for medically necessary augmentative 
speech devices only if the device has been prior authorized by 
the department and all other requirements have been met. 
Requests for prior authorization must be made using the 
form prescribed by the department and must be submitted to the 
Department of Public Health and Human Services, Health Policy 
and Services Divisions, 1400 Broadway, P.O. Box 202951, Helena, 
MT 59620-2951. Forms are available from the department at the 
above address. 

(8) In determining medical necessity for augmentative 
speech devices, the department will consider the general medical 
necessity requirements in ARM 46.12.102 and 46.12.306. 

( 9) The Montana medicaid program will reimburse speech 
therapy service providers for group speech therapy services only 
where the group includes no more than 8 patients. Group speech 
therapy services are billable in increments of one half hour. 

(10) Medicaid reimbursement for therapy service procedures 
includes all related supplies and items used in the performance 
of the service, except that the design, fabrication, fitting and 
instruction by a licensed occupational therapy practitioner in 
the use of dynamic and static splints, braces and slings are 
reimbursable as provided in ARM 46.12.801 through 46.12.806. 

(11) The following limits apply to therapy services: 
(a) Occupational therapy services are limited to 70 hours 

per state fiscal year per recipient without prior authorization 
and up to an additional 30 hours per state fiscal year per 
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recipient as prior authorized by the department. No more than 
100 hours of occupational therapy services per state fiscal year 
per recipient may be reimbursed by the Montana medicaid program. 

(b) Speech therapy services are limited to 70 hours per 
state fiscal year per recipient without prior authorization and 
up to an additional 30 hours per state fiscal year per recipient 
as prior authorized by the department. No more than 100 hours 
of speech therapy services per state fiscal year per recipient 
may be reimbursed by the Montana medicaid program. 

(c) Physical therapy services are limited to 70 hours per 
state fiscal year per recipient without prior authorization and 
up to an additional 30 hours per state fiscal year per recipient 
as prior authorized by the department. No more than 100 hours 
of physical therapy services per state fiscal year per recipient 
may be reimbursed by the Montana medicaid program. 

AUTH: 53~2-201 and 53-6-113, MCA 
IMP: 53-2-201, 53-6-101, 53-6-111, and 53-6-113, MCA 

[RULE IV) THERAPIES. REIMBURSEMENT (1) Providers must 
bill for services using the procedure codes and modifiers set 
forth, and according to the definitions contained, in the health 
care financing administration's common procedure coding system 
(HCPCS) . Information regarding billing codes, modifiers and 

HCPCS is available upon request from the Department of Public 
Health and Human Services, Health Policy and Services Division, 
1400 Broadway, P.O. Box 202951, Helena, MT 59620-2951. 

(2) Subject to the requirements of this rule, the Montana 
medicaid program will pay the lowest of the following: 

(a) the provider's usual and customary charge for the 
service; 

(b) the department's fee schedule maintained in accordance 
with the methodology described in [Rule V); or 

(c) the amount allowable for the same service under 
medicare, if the therapy services are also covered by medicare 
for the recipient. 

( 3) For all purposes under this rule and [Rule V] , the 
amount of the provider's usual and customary charge may not 
exceed the reasonable charge usually and customarily charged by 
the provider to all payers. 

AUTH: 53-2-201 and 53-6-113, MCA 
IMP: 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA 

[RULE V] THERAPIES. FEE SCHEDULE (1) The department's 
fee schedule, referred to in [Rule IV], for therapy services 
shall include fees set and maintained according to the following 
methodology. 

(2) At least annually the department will review billings 
for services, other than those services for which a specific fee 
has been set under the provisions of (3), to determine the total 
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number of times each such service has been billed by all 
providers in the aggregate within the previous 12-month period. 

(3) Upon review of the aggregate number of billings as 
provided in (2), the department will establish a fee for each 
service which has been billed at least 50 times by all providers 
in the aggregate during the previous 12-month period. The 
department shall set each such fee at 65. 2't of the average 
charge billed by all providers in the aggregate during such 
previous 12-month period. For purposes of determining the 
number of billings and the average charge, the department will 
consider only those billings that comply with [Rule IV(4)]. 

(4) Once the department has established a fee as provided 
in (1) (b), the fee will not be adjusted except as provided in 
(7). 

(5) Except as provided in (6), for all services for which 
no fee has been set under the provisions of (3), the 
department's fee schedule amount shall be 65.2't of the 
provider's usual and customary charge. For purposes of (5), the 
provider's usual and customary charge may not exceed the limit 
specified in [Rule VIII (4)]. 

( 6) For new procedure codes where a medicare fee is 
available, the department's fee schedule amount shall be the 
medicare allowable charge, until the department sets a fee based 
upon 50 billings for the procedure code as provided in (3). 

(7) The department shall adjust the fee schedule to 
implement increases or decreases in reimbursement by the amount 
or percentage authorized or directed by the legislature. 

AUTH: 53-2-201 and 53-6-113, MCA 
IMP: 53-6-101 and 53-6-113, MCA 

!RULE VI] AUPIOLQGY SERVICES. PROVIDER REQUIREMENTS 
(1) These requirements are in addition to those contained 

in rule provisions generally applicable to medicaid providers. 
(2) Audiology service providers, as a condition of 

participation in the Montana medicaid program, must: 
(a) maintain a current audiology license issued by the 

Montana board of audiologists, or, if the provider is serving 
recipients outside the state of Montana, maintain a current 
license in the equivalent category under the laws of the state 
in which the services are provided; 

(b) enter into and maintain a current provider enrollment 
form under the provisions of ARM 46.12.302 with the department's 
fiscal agent to provide audiology services. 

AUTH: 53-6-113, MCA 
IMP: 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA 

[RULE VII] AUDIOLOGY SERVICES, SERVICE REQUIREMENTS AND 
RESTRICTIONS (1) The following requirements and restrictions 
apply for purposes of coverage and reimbursement of audiology 
services under the Montana medicaid program. 
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( 2) Audiology services are hearing aid evaluations and 
basic audio assessments provided within the scope of practice 
permitted by state law to recipients with hearing disorders. 
Audiology services must be provided by a licensed practitioner 
within the scope of the practice permitted by state law. The 
provider• s records maintained under ARM 46.12. 308 must 
demonstrate the medical necessity for the service, and 
compliance with applicable supervision and protocol 
requirements. 

(3) Audiology services may be provided to a recipient only 
upon a current written order by a physician or mid-level 
practitioner. The physician or mid-level practitioner must 
separately order or prescribe evaluations and treatment 
services, although the separate orders or prescriptions may be 
contained in the same document. 

(a) The provider is not entitled to medicaid reimbursement 
if services are provided prior to actual receipt of the written 
order or prescription. Prescriptions and orders are valid for 
medicaid purposes for no more 90 days. 

(b) The provider must maintain the prescription or order 
of the physician or mid-level practitioner and appropriate 
records that demonstrate compliance with medicaid requirements. 
The provider must provide copies of these documents at no charge 
to the department or its agents upon request. 

(4) In addition to the requirements of ARM 46.12.308, a 
provider must maintain the written orders of the physician or 
mid-level practitioner and all diagnostic and evaluative 
reports. The provider must provide copies of these documents at 
no charge to the department or its agents upon request. 

(5) The audiology services must be required as preliminary 
steps to obtaining a medically necessary hearing aid or device 
for the recipient. 

(6) Basic audio assessments under ear phones must include, 
at a minimum: 

(a) a speech discrimination test; 
(b) a speech reception threshold; 
(c) a pure tone air threshold; and 
(d) either a pure tone bone threshold or one of the 

following: a tympanogram, acoustic reflex, tympanometry for 
tubal function or static compliance. 

(7) A hearing aid evaluation must be conducted in a sound 
attenuated room in a free field setting to determine those 
acoustical specifications most appropriate for the recipient's 
hearing loss. A hearing aid evaluation must include at least 
one follow-up visit. 

(8) Medicaid reimbursement for a basic audio assessment or 
a hearing aid evaluation includes all related supplies and items 
used in the performance of the assessment or evaluation. 

AUTH: 53-2-201 and 53-6-113, MCA 
IMP: 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA 
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!RULE VIII! AUDIOLOGY SERVICES. REIMBURSEMENT 
(1) Providers must bill for services using the procedure 

codes and modifiers set forth, and according to the definitions 
contained in the health care financing administration's common 
procedure coding system (HCPCS) . Information regarding billing 
codes, modifiers and HCPCS is available upon request from the 
Department of Public Health and Human Services, Health Policy 
and services Division, 1400 Broadway, P.O. Box 202951, Helena, 
MT 59620-2951. 

(2) Subject to the requirements of this rule, the Montana 
medicaid program will pay the lowest of the following for 
audiology services: 

(a) the provider's usual and customary charge for the 
service; 

(b) the department's fee schedule maintained in accordance 
with the methodology described in (Rule IX); or 

(c) the amount allowable for the same item under medicare, 
if the services are also covered by medicare for the recipient. 

(3) For all purposes under this rule and (Rule IX), the 
amount of the provider's usual and customary charge may not 
exceed the reasonable charge usually and customarily charged by 
the provider to all payers. 

AUTH: 53-2-201 and 53-6-113, MCA 
IMP: 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA 

(RULE IX! AUDIOLOGY SERVICES, FEE SCHEDULE (1) The 
department's fee schedule, referred to in [Rule VIII), for 
audiology services shall include fees set and maintained 
according to the following methodology. 

(2) At least annually the department will review billings 
for services, other than those services for which a specific fee 
has been set under the provisions of (3), to determine the total 
number of times each such service has been billed by all 
providers in the aggregate within the previous 12-month period. 

(3) Upon review of the aggregate number of billings as 
provided in (2), the department will establish a fee for each 
service which has been billed at least 50 times by all providers 
in the aggregate during the previous 12-month period. The 
department shall set each such fee at 65.2% of the average 
charge billed by all providers in the aggregate during such 
previous 12 -month period. For purposes of determining the 
number of billings and the average charge, the department will 
consider only those billings that comply with [Rule VIII(4)). 

(4) Once the department has established a fee as provided 
in (l) (b), the fee will not be adjusted except as provided in 
(7) ' 

(5) Except as provided in (6), 
no fee has been set under the 
department's fee schedule amount 
provider's usual and customary charge. 

8-4/25/96 

for all services for which 
provisions of (3), the 
shall be 65.2\ of the 

For purposes of (5), the 
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provider's usual and customary charge may not exceed the limit 
specified in [Rule VIII(4)). 

(6) For new procedure codes where a medicare fee is 
available, the department's fee schedule amount shall be the 
medicare allowable charge, until the department sets a fee based 
upon 50 billings for the procedure code as provided in (3). 

( 7) The department shall adjust the fee schedule to 
implement increases or decreases in reimbursement by the amount 
or percentage authorized or directed by the legislature. 

AUTH: 
IMP: 

53-2-201 and 53-6-113, MCA 
53-6-101 and 53-6-113, MCA 

3. The rule 46.12.525 as proposed to be repealed is on 
page 46-1277 of the Administrative Rules of Montana. 

AUTH: Sec. 53-6-113, MCA 
IMP: Sec. 53-6-101 and 53-6-141, MCA 

The rule 46.12.526 as proposed to be repealed is on page 
46-1278 of the Administrative Rules of Montana. 

AUTH: Sec. 53-6-113, MCA 
IMP: Sec. 53-6-101 and 53-6-141, MCA 

The rule 46.12.527 as proposed to be repealed is on page 
46-1279 of the Administrative Rules of Montana. 

AUTH: Sec. 53-6-113, MCA 
IMP: Sec. 53-6-101 and 53-6-141, MCA 

The rule 46.12.530 as proposed to be repealed is on page 
46-1282 of the Administrative Rules of Montana. 

AUTH: Sec. 53-6-113, MCA 
IMP: Sec. 53-6-101 and 53-6-141, MCA 

The rule 46.12.531 as proposed to be repealed is on page 
46-1283 of the Administrative Rules of Montana. 

AUTH: Sec. 53-6-113, MCA 
IMP: Sec. 53-6-101 and 53-6-141, MCA 

The rule 46.12.532 as proposed to be repealed is on page 
46-1285 of the Administrative Rules of Montana. 

AUTH: Sec. 53-6-113, MCA 
IMP: Sec. 53-6-101 and 53-6-141, MCA 

The rule 46.12.535 as proposed to be repealed is on page 
46-1285 of the Administrative Rules of Montana. 
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AUTH: Sec. 53-6-113, MCA 
IMP: Sec. 53-6-101, MCA 

The rule 46.12.536 as proposed to be repealed is on page 
46-1285 of the Administrative Rules of Montana. 

AUTH: Sec. 53-6-113, MCA 
IMP: Sec. 53-6-101, MCA 

The rule 46.12.537 as proposed to be repealed is on page 
46-1287 of the Administrative Rules of Montana. 

AUTH: Sec. 53-6-113, MCA 
IMP: Sec. 53-6-101, MCA 

The rule 46.12.545 as proposed to be repealed is on page 
46-1301 of the Administrative Rules of Montana. 

AUTH: Sec. 53-6-113, MCA 
IMP: Sec. 53-6-101 and 53-6-141, MCA 

The rule 46.12.546 as proposed to be repealed is on page 
46-1303 of the Administrative Rules of Montana. 

AUTH: Sec. 53-6-113, MCA 
IMP: Sec. 53-6-101 and 53-6-141, MCA 

The rule 46.12.547 as proposed to be repealed is on page 
46-1304 of the Administrative Rules of Montana. 

AUTH: Sec. 53-6-113, MCA 
IMP: Sec. 53-6-101 and 53-6-141, MCA 

4. The proposed changes are necessary to implement 
changes in federal law, to specify the professionals that may 
deliver medicaid reimbursable services, to specify the 
methodology used to set fees and to reorganize and consolidate 
the rules. 

The current rules governing medicaid reimbursement for physical 
therapy (PT), occupational therapy (OT), speech therapy (ST) and 
audiology services allow medicaid reimbursement only when the 
services have been prescribed or ordered by a physician. In 
1989, Congress enacted legislation requiring states to cover 
services provided by nurse practitioners. On April 21, 1995, 
the Health Care Financing Administration (HCFA) adopted a final 
rule implementing federal requirements related to this coverage. 
In the final rule notice, HCFA indicated that state medicaid 
programs must cover services provided by nurse practitioners. 
Further, HCFA indicated that, to the extent permitted under 
state law (i.e., state licensing law) state medicaid programs 
must permit nurse practitioners to prescribe or refer recipients 
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to PT, OT, ST and language services. HCFA stated that requiring 
physician referral as a condition of medicaid payment for the 
services would create a barrier to allowing nurse practitioners 
to provide services they are authorized to provide under state 
law. 60 Fed. Reg. No. 77, April 21, 1995, pp. 19,856 - 19,862. 
The federal regulations governing PT, OT, ST and language 
services were amended to permit coverage of PT, OT, ST and 
language service when prescribed by a physician or other 
licensed practitioner within the scope of practice. 

Nurse practitioners, along with other advanced practice 
registered nurses and physician assistants, are included in a 
category of providers referred to in the medicaid program as 
"mid-level practitioners." ~ ARM 46.12.2011. The 
practitioners that are within the definition of mid-level 
practitioners have authority under Montana law to prescribe or 
refer patients for PT, OT, ST and language services. The 
proposed rule would allow medicaid coverage and reimbursement of 
these services when prescribed or referred by mid-level 
practitioners, as required by federal law. The proposed rules 
also specify the documentation requirements that must be met to 
demonstrate compliance with these rules. 

The current rules regarding PT, OT and ST services do not state 
specifically whether and when the provider may receive medicaid 
reimbursement when persons other than the actual licensed 
therapist, such as assistants, aides and interns, actually 
provide the services. The proposed rules are necessary to 
specify whether and when services may be provided by these 
persons. The proposed rules define and use the terms 
"practitioner" and "licensed therapist" to differentiate between 
the therapist fully licensed and authorized to practice without 
another's supervision, and other persons that are restricted 
under state law to practicing under the supervision of another. 
The rules use the term "practitioner" when the service may be 
performed by either category and the term "licensed therapist" 
when only the fully licensed person may perform the service. 
Generally, aides, assistants and interns authorized by state law 
to perform services may do so under the medicaid program as long 
as the applicable state law requirements, such as supervision 
requirements, are met. There is a narrow range of services, 
i.e., establishment of a maintenance therapy plan, that nay be 
reimbursed by medicaid only when actually provided by the 
licensed therapist. The current rules attempt to specify the 
scope of service coverage by defining PT, OT, ST and audiology 
services. This requires interpretation and restatement of state 
licensing laws outside the scope of the department's authority 
and expertise. Instead, the proposed rule would take what the 
department believes is the more appropriate and manageable 
approach of deferring to state licensing law to define the scope 
of coverage. The proposed rules also specify the documentation 
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requirements that must be met to demonstrate compliance with 
these rules. 

The proposed changes revise the methodology for setting fees for 
therapies and audiology services. The current rules contain 
procedure code and fee schedules for each separate service 
category. This approach rigidly defines the codes and fees, and 
requires more frequent rule changes to update code and fee 
lists. Typically, changes occur so frequently and quickly that 
the medicaid rules lag behind procedure codes used by providers 
for purposes of medicare and private insurance. Fees have not 
been updated frequently and the existing fee schedules do not 
explain to providers how the fees were determined. The proposed 
rules would instead identify the source of procedure codes to be 
used for billing and the specific methodology by which fees will 
be set and maintained. The rules are modeled after the rules 
already in effect for physician services (ARM 46.12.2003) and 
other service categories in the medicaid program. The proposed 
rule would allow the use of the most current procedure codes, 
avoiding unnecessary duplication of requirements for providers. 
The proposed rule would also provide for periodic updating of 
fees as directed and funded by the legislature. 

The proposed rules reorgani~e and consolidate the current rules 
regarding therapies. The current rules are contained in three 
separate sets of rules, one each for PT, OT and ST. These rules 
have minor semantic but very few substantive differences. 
Consolidation and reorgani~ation allows standardi~ation of the 
requirements among the three service categories and clearer 
articulation of requirements. The proposed rules also allow for 
a substantial reduction in rule pages, as encouraged by House 
Joint Resolution 5, 1995 legislature. Moreover, the review and 
consolidation process revealed several unnecessary provisions 
that have been deleted in the redrafted rule sections. Current 
ARM 46.12.531(10) contains an exhaustive list of factors that 
are considered in determining medical necessity for augmentative 
speech devices. This list is unnecessary, as appropriate 
factors may be considered under the general medical necessity 
rules at 46.12.102 and 46.12. 306. The list has not been 
included in the proposed rule. 

The department estimates that the proposed changes will have no 
significant financial impact. The medical care advisory council 
has been informed of the proposed changes. Copies of this rule 
notice may be obtained from local county human services offices. 

4. The proposed rules will be effective July 1, 1996. 
The rules permitting mid-level practitioners to prescribe or 
refer for PT, OT, ST and audiology services will apply to 
services provided on or after May 22, 1995, the effective date 
of the implemented federal regulations. 

8-4/25/96 MAR Notice No. 37-28 



-1101-

5. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Dawn Sliva, 
Office of Legal Affairs, Department of Public Health and Human 
Services, P.O. Box 4210, Helena, MT 59604, no later than May 23, 
1996. 

6. The Office of Legal Affairs, Department of Public 
Health and Human Services has been designated to preside over 
and conduct the hearing. 

Rule Reviewer 
X4\.)SL~ 

Director, Publ1c Health and 
Human Services 

Certified to the Secretary of State April 15, 1996. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 46.12.505 
and 46.12.507 pertaining to 
medicaid coverage and 
reimbursement of inpatient 
and outpatient hospital 
services 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES 

1. On May 23, at 2:30p.m., a public hearing will be held 
in the auditorium of the Social and Rehabilitation Services 
Building, 111 Sanders, Helena, Montana to consider the proposed 
amendment of rules 46.12.505 and 46.12.507 pertaining to 
medicaid coverage and reimbursement of inpatient and outpatient 
hospital services. 

The Department of Public Health and Human Services will 
make reasonable accommodations for persons with disabilities who 
wish to participate in this public hearing. If you request an 
accommodation, contact the department no later than 5:00 p.m. on 
May 2, 1996, to advise us of the nature of the accommodation 
that you need. Please contact Dawn Sliva, P.O. Box 4210, 
Helena, MT 59604-4210; telephone (406)444-5622; FAX (406)444-
1970. 

2. The rules as proposed to be amended provide as follows: 

46.12.505 INPAIIENT HOSPITAL SERVICES. REIMBURSEMENT 
(1) through (2) remain the same. 
(a) For recipients admitted on or after July 1, ~ ~. 

the department assigns a DRG to each medicaid discharge in 
accordance with the medicare grouper program version ~ ~. 
as developed by .ltl health information systems int.ernat.ieaal 1 
~- The assignment of each DRG is based on: 

(2) (a) (i) through (2) (b) remain the same. 
(c) The department computes a Montana average base price 

per case. This average base price per case is $1, 94 4. sa 
$2.038.43, effective beginning July 1, ~ 1996. 

(2) (d) through (4) (a) (i) remain the same. 
(iil All out-of-state hospitals that are reimbursed under 

the DRG prospective payment system will be paid the statewide 
average capital cost per case as an interim capital-related cost 
payment. The statewide average capital cost per case is $298.92 
$222.83. Such rate shall be the final capital-related cost 
reimbursement for facilities' cost reporting periods with 
respect to which the department waives retrospective cost 
settlement in accordance with these rules. 
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(4) (a) (iii) through (12) (b) (iii) remain the same. 
(13) The medicaid statewide average cost to charge ratio 

equals ~ ~· 
(14) The Montana medicaid DRG relative weight values, 

average length of stay (ALOS), outlier thresholds and stop loss 
thresholds are contained in the DRG table of weights and 
thresholds (~ April 1996 edition) . The DRG table of weights 
and thresholds is published by the department of eeeial artd 
rehabilitatiert public health and human services. The department 
hereby adopts and incorporates by reference the DRG table of 
weights and thresholds (April ~ ~ edition) . Copies may be 
obtained from the Department of Public Health and Human 
Services, Medicaid Services Division, 111 N. Sanders, P.O. Box 
4210, Helena, MT 59604-4210. 

(15) through (17) remain the same. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111, 53-6-113 and 
53-6-141, MCA 

46.12.507 QUTPAIIENT HOSPITAL SERVICES. SCOPE AND 
REQUIREMENTS (1) remains the same. 

(2) Outpatient hospital services do not include: 
(2) (a) remains the same. 
(b) exercise programs and programs primarily educational 

in nature, including but not limited to: 
(il cardiac rehabilitation exercise programs; 
(ii) diabetie ed~eatiert artd nutritional programs; 
(2) (a) (iii) through (3) (e) (ii) remain the same. 
( f l diabetic education services orovided by a hospital 

whose diabetic education protocol has been approved by the 
medicare part A program. P.O. Box 5017. Great Falla. MT 59403. 
Coverage of diabetic education services is limited to those 
services meeting the requirements of the Health Care Financing 
Administration Hospital Manual, HIM 10. Coverage Issues, 
Appendix section 80-2. A copy of this section is available 
through the Department of Public Health and Human Services. 
Health Policy and Services Division. 1400 Broadway. P.O. Box 
202951. Helena. MT 59620-2951. 

(4) remains the same. 

AUTH: Sec. 51-2-201 and 53-6-11), MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111, 53-6-113 and 
53-6-141, MCA 

3. The proposed changes to the medicaid inpatient and 
outpatient hospital reimbursement rules are necessary to 
implement aggregate legislative funding increases for inpatient 
hospital reimbursement for state fiscal year 1997, update the 
DRG grouper program from version 9.0 to version 13.0, update the 
reference to the department's DRG table of weights and 
thresholds, add diabetes education as a covered service under 
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the outpatient hospital program, and make other miscellaneous 
changes. 

The proposed rule implements aggregate funding increases 
appropriated by the legislature for medicaid hospital 
reimbursement for state fiscal year 1997. The 1995 legislature 
appropriated funds under HB 2 for increases in medicaid rates to 
hospitals. For fiscal year 1997 the department proposes to 
implement the funding increases by updating the average DRG base 
price specified in ARM 46.12.505(2) (c) from $1,944.50 to 
$2,038.43 effective for services provided on or after 7-1-96. 
This amount is used to calculate payment rates for impatient 
hospital care provided to medicaid beneficiaries and is usually 
updated once a year. The most substantial portion of the change 
is an inflation adjustment for price increases. Other smaller 
adjustments to the rate include resetting the pools for outliers 
and catastrophic cases, and small adjustments for liberalization 
of outlier thresholds and for recalibration of weights as a 
result of a change in DRG grouper. These changes are needed to 
make the hospital payments more equitable in terms of the 
somewhat higher prices hospitals must pay for goods and 
services. In addition, the change in the base rate is needed to 
bring it into alignment with the policy of the department in 
terms of supplemental payments for special types of cases called 
outliers, catastrophic cases and stop loss cases. 

The department also proposes to decrease the statewide average 
capital cost per case specified in ARM 46.12.505(4) (a) (ii) from 
$298.92 to $222.83. The Department adds this amount to the 
payment it makes for each inpatient hospital stay provided to a 
medical beneficiary by an out-of-state hospital located within 
100 miles of the Montana border. The payment recognizes capital 
costs incurred by the hospitals. The amount is being updated 
periodically to reflect the most recent available data from 
Montana hospitals on the actual capital cost per discharge. 
This change will apply to services provided on or after July 1, 
1996. 

The proposed change to ARM 46.12.505(2) (a) is necessary to 
implement a new version of the DRG grouper. The department 
proposes to upgrade from the medicare grouper version 9.0 to 
version 13.0. Use of the updated grouper is necessary to 
reflect the diagnosis and procedure codes currently used by 
hospitals. Use of an outdated grouper version requires 
hospitals to use different systems for medicare and medicaid 
claims, which causes unnecessary administrative burden and 
expense. The more current grouper version also groups 
procedures in a manner that more accurately reflects current 
hospital experience. 

The proposed change to ARM 46.12.505(14) is necessary to 
incorporate by reference an updated version of the department's 
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table of diagnosis related groups (DRG) weights and thresholds. 
The DRG table of weights and thresholds will be modified to 
update the relative weights and day and cost outlier thresholds 
to account for the recalibration of the DRG system based upon 
current data and the proposed change from DRG grouper version 9 
to version 13. 

The department also proposes to change the medicaid statewide 
costs to charge ratio specified in ARM 46.12.505(13) from the 
current 0. 66 to 0. 55. The change is necessary to reflect a 
substantial change in the relationship between hospital costs 
and charges. The proposed change is necessary to establish 
payment levels more closely approximating current cost levels. 
The cost to charge ratio is used in the payment methodology for 
certain services to approximate hospital incurred operating 
(non-capital) costs based upon their charge levels. Since costs 
are not known when claims are submitted, hospitals are paid a 
fixed fraction of their usual and customary charges. The 
fraction is the statewide cost to charge ratio. The ratio is 
necessarily based upon historical data, which can be submitted 
by hospitals only after the close of their fiscal year. 
Additional time lag in obtaining real data occurs while audits, 
appeals and settlements proceed. When costs or charges, or 
both, change, the cost to charge ratio may no longer approximate 
the relationship between costs and charges. The cost to charge 
ratio has been falling fast during the 1990s for most U.S. 
hospitals, and for those in Montana. Continued uae of the 
current 0. 66 cost to charge ratio would result in overpaying 
hospitals. The proposed 0. 55 cost to charge ratio is an 
estimate based upon a combination of the most current audited 
and settled data from medicaid cost reports for Montana 
hospitals, which is from fiscal year 1993, and from medicare 
cost to charge ratio trends for the period 1993 to 1995. 

The proposed changes to ARM 46.12.507 add diabetes education as 
a covered service under the medicaid outpatient hospital 
program. The department believes that coverage of this service 
is necessary to achieve long term savings to the medicaid 
program through reduced inpatient hospital stays. 

The estimated total funding increase for fiscal year 1997 will 
be approximately $1,841,000. This figure is based upon budget 
figures from the 1995 legislature. It is not possible to 
estimate either a cost increase or decrease as a result of 
adding diabetes education as covered outpatient service. It is 
our expectation that long term savings will accrue as a result 
of better informed patients who will require fewer 
hospitalizations. The medical care advisory council has been 
informed of the proposed changes. Copies of this notice are 
available from local county human service offices. 
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4. The proposed changes will be applied to medicaid 
inpatient and outpatient hospital services provided on or after 
July 1, 1996. 

5. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Dawn Sliva, 
Office of Legal Affairs, Department of Public Health and Human 
Services, P.O. Box 4210, Helena, MT 59604, no later than May 29, 
1996. 

6. The Office of Legal Affairs, Department of Public 
Health and Human Services has been designated to preside over 
and conduct the hearing. 

~!;~'!:::taf. and 
Human Services 

Certified to the Secretary of State April 15, 1996. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION ) NOTICE OF PUBLIC HEARING ON THE 
of NEW RULES I through XIII ) PROPOSED ADOPTION and REPEAL 
and REPEAL OF ARM 42.25.1001, ) OF OIL AND GAS RULES 
42.25.1002, 42.25.1003, 42.25.) 
1004, 42.25.1005, 42.25.1007, ) 
42.25.1008, 42.25.1009, 42.25.) 
1010, 42.25.1011, 42.25.1012 ) 
42.25.1013, 42.25.1014, 42.25.) 
1015, 42.25.1016, 42.25.1017, ) 
42.25.1018, 42.25.1027, 42.25.) 
1028, 42.25.1029, 42.25.1030, ) 
42.25.1201, 42.25.1202, 42.25.) 
1206, 42.25.1207, 42.25.1208, ) 
42.25.1209,42.25.1210, 42.25. ) 
1301, 42.25.1302, 42.25.1303, ) 
42.25.1304, 42.25.1305, 42.25.) 
1306, 42.25.1307,42.25.1308, ) 
42.25.1309, 42.25.1310, 42.25.) 
1401, and 42.25.1402 relating ) 
to Oil and Gas Rules for the ) 
Natural Resources Tax Bureau ) 

TO: All Interested Persons: 
1. On May 20, 1996, at 1:30 p.m., a public hearing will be 

held in Fourth Floor Conference Room of the Mitchell Building, 
at Helena, Montana, to consider the adoption of new rules I 
through XIII and repeal of ARM 42.25.1001, 42.25.1002, 
42.25.1003, 42.25.1004, 42.25.1005, 42.25.1007, 42.25.1008, 
42.25.1009, 42.25.1010, 42.25.1011, 42.25.1012, 42.25.1013, 
42.25.1014, 42.25.1015, 42.25.1016, 42.25.1017, 42.25.1018, 
42.25.1027, 42.25.1028, 42.25.1029, 42.25.1030, 42.25.1201, 
42.25.1202, 42.25.1206, 42.25.1207, 42.25.1208, 42.25.1209, 
42.25.1210, 42.25.1301, 42.25.1302, 42.25.1303, 42.25.1304, 
42.25.1305, 42.25.1306, 42.25.1307, 42.25.1308, 42.25.1309, 
42.25.1310, 42.25.1401, and 42.25.1402 relating to Oil and Gas 
Rules for the Natural Resources Tax Bureau. 

2. The proposed rules replace rules currently found in the 
Administrative Rules of Montana. The rules which they replace 
are currently found at pages 42-2551 through 42-2569.2 and 42-
2581 through 42-2588.2 which are being repealed with this 
notice. 

3. The new rules as proposed to be adopted provide as 
follows: 

RULE I DEFINITIONS (1) In addition to the definitions found 
in 15-36-303, MCA, definitions used throughout this chapter are 
further defined. 

(2) "Lease" means that particularly described tract of 
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land contained in a contract in writing whereby a person having 
a legal estate in the land so described conveys a portion of his 
interest to another, in consideration of a certain rental or 
other recompense or consideration. A lease may contain one or 
more wells. One operator shall be named as the lease operator 
and shall be responsible for filing the net oil and natural gas 
production tax return. 

( 3) "MCF" means 1, 000 cubic feet of natural gas measured 
at a pressure of 14.73 pounds per square inch and a temperature 
of 60 degrees Fahrenheit. 

(4) "Natural gas" means a mixture of hydrocarbon gases and 
other products which at normal atmospheric conditions of 
temperature and pressure are in a gaseous state. 

(5) "Natural gas liquids" means all ethane, butane, 
propane, hexane, heptane and heavier gases which are removed for 
natural gas by processing. 

(6) "Producing well" means a well that produced natural 
gas, petroleum or other crude or mineral oil in the year prior 
to the current calendar year. 

(a) A well that is used for injection purposes only is not 
a producing well. 

(b) A well that produces only water is not a producing 
well. 

(c) A well that was capable of producing oil or gas but in 
fact did not produce oil or gas in the year prior to the current 
calendar year is not a producing well. 

(7) "Unit operation" is one in which persons owning 
leasehold interest in one or more pools or portions thereof in 
a field combine their operations to function as one unit 
operation for pressure maintenance of secondary recovery 
purposes, to increase ultimate recovery, or to prevent waste of 
gas from pools or portions of pools where gas only is produced. 
One operator must be named as the unit operator and shall be 
responsible for filing the oil and natural gas production tax 
return. 
AUTH: 15-36-322, MCA; IMP: 15-36-301 through 15-36-326, MCA 

Rule II DECLARATORY RULING PROCEDURE (1) When an operator 
is uncertain how these regulations will apply to a particular 
circumstance, that person may petition the department for a 
declaratory ruling as to the applicability of the statute and 
regulation, or both of them, to that person's activity or 
proposed activity. Section 2-4-501, MCA, provides the 
authority, and regulations. ARM 1.3.227 through 1.3.229 
provides the procedures to be used in requesting a ruling. 

(a) In addition to the contents of the petition outlined 
in ARM 1.3.227, a petition must delineate the well or wells for 
which the petition is submitted. 

(2) The fact that a person did not petition the department 
for a declaratory ruling regarding the applicability of a 
statute and regulation, or both of them, to that person's 
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activity or proposed activity shall not be construed as a 
failure to exhaust administrative remedies in any subsequent 
administrative or judicial review, or litigation, between the 
department and the person involved over any particular item with 
respect to the oil and natural gas production tax. 
~ 15-36-322, MCA; lMfi 15-1-222, 15-36-301 through 15-

36-326, MCA 

Rule III TREATMENT OF NONWORKING INTERESTS !ROYALTIES! 
(1) Nonworking interest owners share of production paid to 

the federal, state, tribal, county or municipal governments 
pursuant to the lease are deductible from gross value in 
determining oil or natural gas production tax. 

(2) Nonworking interest owners• oil and natural gas 
production is subject to different tax rates than the working 
interest, as shown in Rule IX. 

AUTH: 15-36-322, MCA; lM£L 15-36-304, MCA; 

Rule IV HORIZONTALLY COMPLETED OR RECOMPLETED WELLS 
(1) For horizontally completed or horizontally recompleted 

wells the operator must provide to the department of revenue a 
copy of the horizontal certification from the board of oil and 
gas conservation. If the operator does not provide the 
certification, or the well is not certified by the board as 
horizontally completed, production from the well will be subject 
to the tax rates in Rule IX(l) (b) (i) (B) until such time as 
operator provides the certification to the department. If a 
certification is received by the department after the month in 
which production for sale first occurs, and the taxpayer has 
filed and paid taxes on production which is greater than would 
otherwise be due, a refund or credit will be granted to the 
taxpayer. 

!2) Production from a well certified by the board to be 
horizontally completed will be subject to the tax rates in Rule 
IX(l) (b) (iii) (A) for the first 18 months following the last day 
of the calendar month immediately preceding the month in which 
production for sale from a crude oil well is pumped or flows. 
Production from certified horizontal wells will be subject to 
the tax rates under Rule IX(l) (b) (iii) (B) after the first 18 
months of production, but less than 25 months. Production from 
horizontal wells after the first 24 months of production will 
be taxed under Rule IX(1) (b) (iii) (C) unless it is stripper or 
has incremental production. 

Example: The first production for sale from a 
horizontally drilled well is February 18, 1996. 
February 1996 is considered the first month of 
production subject to the tax rates in Rule IX(1) (b) 
(iii) (A), and the last month of the exemption will be 
July 1997. The first month of production subject to 
the tax rates in Rule IX(1) (b) (iii) (B) in this example 
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is August 1997, and the last month is January, 1998. 
The tax rates in Rule IX(1) (b) (iii) (A) will apply to 
the month in which production for sale first occurs 
regardless of when the operator provides a copy of the 
certification notice to the department. 

(3) All production from wells certified by the board to 
be horizontally recompleted and have not produced oil during the 
five years immediately preceding the month the well was 
horizontally recompleted will be classified as incremental and 
the tax rates in Rule IX(l) (b) (iv) (C) (I) and (II) apply. 

(4) This section applies to a well reported as a post-1985 
well prior to recompletion as a horizontal well. For wells 
certified by the board to be horizontally recompleted, the tax 
rates in Rule IX(1) (b) (iv) (C) apply to the incremental 
production. The operator must provide a production decline rate 
approved by the board. If a well is in primary recovery after 
the first 18 months of production the well will be classified 
as a post-1985 well, and the tax rates in Rule IX(1) (b) (i) (B) 
(III) will apply, or if qualified as a stripper well the rates 
in Rule IX(1) (b) (ii) (B) (I) and (II), or both of them apply. 

(5) This section applies to a well reported as pre-1985 
well prior to recompletion as a horizontal well. For wells 
certified by the board to be horizontally recompleted only the 
incremental production from horizontal recompletions will be 
taxed at the rates in Rule IX(1) (b) (iv) (C) from the completion 
date noted on the certification notice from the board. The 
operator must provide a production decline rate approved by the 
board. If a well is in primary recovery after the first 18 
months of production the well will be classified as a pre-1985 
well, and the tax rates in Rule IX(1) (b) (i) (A), will apply, or 
if qualified as a stripper well the rates in Rule IX(l) (b) (ii) 
(A) (I) and (II) , or both of them apply. 

AUTH 15-36-322. MCA; IMP 15-36-304, MCA; 

Rule V OQALIFICAIION OF NEW OR EXPANDED RECOVERY pROJECTS 
(1) For new or expanded enhanced recovery projects the 

operator must provide to the department of revenue the board's 
approval of the project and the designated area of the project. 
If a project has not been approved by the board, the operator 
will not be allowed to report and pay taxes herein at the 
reduced rates for incremental production. 

(2) A tax return shall be filed for the wells in each 
designated area. If the designated area for a new or expanded 
enhanced recovery project does not include all the wells 
reported as a lease or unit for tax purposes prior to the 
inception of the new or expanded enhanced recovery project, the 
wells not included in the designated area approved by the board 
will continue to be reported as a lease or unit for tax purposes 
and none of the production from wells outside the designated 
area can be reported as incremental. 
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( 3) No production will qualify as incremental prior to 
January 1, 1994. For new or expanded projects commenced after 
January 1, 1994, approval should be obtained from the board for 
the project prior to the due date of any production tax returns. 
If, however, such approval is not received until after the 
returns are filed for any quarter the operator may file amended 
returns after the board has approved the project and established 
a production decline rate for the project. 

AUTH 15-36-322. MCA; IMP 15-36-304, MCA; 

Rule YI ALLOCATION OF INCREMENTAL PRODUCTION (1) If the 
designated area of a new or expanded enhanced recovery project 
has wells reported for tax purposes prior to the inception of 
the new or expanded enhanced recovery project, both as pre-1985 
wells and as post-1985 wells, the operator must report and pay 
any tax due at the appropriate applicable rates on the non
incremental and incremental for pre-1985 and post-1985 wells. 

(2) The amount of tax to be paid at pre-1985 and post 1985 
tax rates will be based upon a production ratio determined each 
calendar year. 

(a) The pre-1985 ratio will be computed by dividing 
incremental and non-incremental production for the previous 
calendar year from wells classified as pre-1985 wells by the 
total production for the previous calendar year from the 
designated area of the new or expanded recovery project. 

(b) The post-1985 ratio will be computed by dividing 
incremental and non- incremental production for the previous 
calendar year from wells classified as post-1985 wells by the 
total production for the previous calendar year from the 
designated area of the new or expanded recovery project. 

(3) Incremental production to be reported as pre-1985 
wells is the amount of production computed when the pre-1985 
ratio determined above is multiplied times the total incremental 
production for the quarter. The amount of non-incremental pre-
1985 production to be reported is determined by subtracting the 
amount of pre-1985 incremental production from the total pre-
1985 production for the project for the tax period being 
reported. 

(4) Incremental production to be reported as post-1985 is 
the amount of production computed when the post-1985 ratio 
determined above is multiplied times the total incremental 
production for the quarter. The amount of non- incremental 
post-1985 production to be reported is determined by subtracting 
the amount of post-1985 incremental production from the total 
post-1985 production. 

(5) The value for all production (incremental and non
incremental) in a project will be based upon an average price 
for the production sold from the project during the quarter. 

AUTH 15-36-322. MCA; IMP 15-36-303 and 15-36-304. MCA; 

Rule VII AV£RAGE DAILY WELL PRODUCTION CALCULATION (1) In 
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determining whether a lease or unit has an average daily 
production of 60,000 cubic feet of natural gas or less per well, 
only those wells that produced natural gas during the prior 
calendar year shall be used in the calculation. For natural gas 
that is processed to remove natural gas liquids the volume 
(i.e., cubic feet) used to calculate the average daily 
production herein will be the volume prior to any removal of the 
natural gas liquids. 

(2) In determining whether a lease or unit has an average 
daily production of 10 barrels of crude oil or less per well, 
only those wells that produced crude oil during the prior 
calendar year shall be used in the calculation. 

(3) The operator must provide a stripper calculation for 
the previous calendar year to the department to qualify each oil 
stripper or natural gas stripper lease or unit each year when 
filing the return for the quarter ending in March to qualify the 
lease or unit as stripper for the current year. 

Example: To file and report a lease 
str1pper on the 1996 quarterly returns 
must file with the return for the quarter 
31, 1996, the necessary calculation 
average daily production for the lease or 
of 1995. 

or unit as 
an operator 

ending March 
ahowing the 
unit for all 

(4) If a well or group of wells has qualified as an 
enhanced recovery project or an expanded enhanced recovery 
project, all production from the well or wells, including any 
incremental production, must be included as production for the 
purpose of determining if the well or wells qualify as stripper. 
~ 15-36-322, MCA; lMP: 15-36-303 and 15-36-304, MCA; 

RULE VIII DUALLY OUALIFIED STRIPPER WELLS AND ENHANCED 
RECOVERY PROJECTS (1) For the purpose of this rule a lease or 
unit will be considered to be dually qualified if the lease or 
unit qualifies as an oil stripper and the wells are within an 
approved enhanced recovery project. If the wells are dually 
qualified the tax rates for stripper, incremental and non
incremental may all apply. 

(a) If the production for a quarter from a dually qualified 
lease or unit is less than 270 barrels (3 barrels/day times 90 
days in a calendar quarter) for each producing well in the lease 
or unit the tax rates in Rule IX(l) (b) (ii) (A) (I) or Rule IX(l) 
(b) (ii) (B) (I) apply, 

(b) If the production from each well in a dually qualified 
lease or unit is greater than 270 barrels for each producing 
well in the lease or unit the tax rates in Rule IX ( 1) (b) ( ii) (A) 
(I) or Rule IX(1) (b) (ii) (B) (I) apply to the first 3 barrels, and 
if: 

(i) The total production for the quarter from the dually 
qualified lease or unit is less than the •production decline 
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rate" for the calendar quarter any production in excess of 270 
barrels times the number of producing wells in the dually 
qualified lease or unit will be taxed at the rates in Rule IX 
(1) (b) (ii) (A) (II) or Rule IX(1) (b) (ii) (B) (II), whichever is 
appropriate. None of the production would be taxed at the 
incremental tax rates. 

Example: A dually qualified lease or unit has 10 
producing wells in it and the "production decline 
rate" for the quarter is 4250 barrels. The actual 
production for the quarter 3500 barrels. Therefore, 
2700 barrels(lO wells times 270 barrels per well) 
would be taxed at the rates in Rule IX(1) (b) (ii) (A) 
(I) or Rule IX(1) (b) (ii) (B) (I), and BOO barrels (3500 
barrels minus 2700 barrels) would be taxed at the 
rates in Rule IX(1) (b) (ii) (A) (II) or Rule IX(l) (b) 
(ii) (B) (II), whichever is appropriate. 

(ii) The total production for the quarter from the dually 
qualified lease or unit is greater than the "production decline 
rate" for the calendar quarter production in excess of the 
"production decline rate" will be taxed as incremental and the 
tax rates in Rule IX ( 1) (b) ( i v) (A) (I) and (II) , or both of them, 
will apply for secondary production, or the tax rates in Rule 
IX(l) (b) (iv) (B) (I) and (II), or both of them, for tertiary 
production will apply. 

Examole: A dually qualified lease or unit has 10 
producing wells in it and the "production decline 
rate" for the quarter is 4250 barrels. The actual 
production for the quarter 6000 barrels. Therefore, 
2700 barrels ( 10 wells times 270 barrels per well) 
would be taxed at the rates in Rule IX(l) (b) (ii) (A) 
(I) or Rule IX(l) (b) (ii) (B) (I), and 1550 barrels (1550 
barrels plus 2700 barrels ~ 4250) would be taxed at 
the rates in Rule IX(1) (b) (ii) (A) (II) or (B) (II), 
whichever is appropriate, and 1750 (6000-4250) barrels 
would be taxed at the appropriate incremental tax 
rates in Rule IX(1) (b) (iv). 

AUTH 15-36-322. MCA: IMP 15-36-303 and 15-36-304. MCA: 

RULE IX TAX RATES (1) The table below reflects the tax 
rates effective on January 1, 1996, and include the rates 
contained in 15-36-304, MCA, and 82-11-131, MCA. The rate of 
tax set under 82-22-131, MCA, is at the maximum allowable rate 
of .3% of value. The rate is subject to change by the Board of 
Oil and Gas; 
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(a) Natural gas 

(i) pre·19a5 wells 

(ii) post·19a5 we1ls(qualifying production) 

(A) 

(B) 

(C) 

First 12 months 

After first 12 months, but less than 
first 25 months 

after first 24 months 

(iii) Stripper(wells averaging < 60 MCF/day) 

(A) pre-19a5 and post-19a5 wells 

(b) Oil 

(i) primary recovery production 

(A) pre-1985 wells 

(B) post-19a5 wells 

{I) First 12 months 

!II) tf~:r ~~r~nf~smonths, but less than 

(III) After first 24 months 

(iil Stripper(wells averaging< 10 bbls/day) 

(A) pre-19a5 wells 

(!) First 3 barrels 

(II) OVer 3 barrels 

(B) post-1985 wells 

(I) First 3 barrels 

(II) Over 3 barrels 

(iii) Horizontally drilled 

(A) 

(B) 

(C) 

First 18 months 

After first 18 months, but less than 
first 25 months 

After 24 months 

(iv) Incremental Production 

(A} Secondary Production 

(I) pre-19a5 WE!lls 

(U) post-19a5 wells 

(B) Tertiary Production 

1a.as\ 

.a\ 

12. a\ 

15.45\ 

11.3\ 

14.2\ 

.at 

7.a\ 

12.8\ 

5.8\ 

10.a\ 

5.a\ 

10.a\ 

.8\ 

7.a\ 

12.a\ 

a. 8\ 

8.8\ 

lfonworking 
Interest 

15.1\ 

15.1\ 

15.1\ 

15.1\ 

15.1\ 

17.2\ 

15.1\ 

15.1\ 

15.1\ 

17.2\ 

17.2\ 

15.1\ 

15.1\ 

5.8\ 

12.8\ 

12.a\ 

16.3\ 

10.8\ 
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Table I r".!:tekr~':l Nonworking 
Type of Production Interest 

(I) pre-1985 wells 6.1\ 15.3\ 

(Il) post-1985 wells 6.1\ 9 8\ 

(C) Horizontally recompleted 

(I) First 18 mont he 5.8\ 5.8\ 

(II) After 18 months 12.8\ 12.8\ 

AUTH 15-36~322, MCA; IMP 15-36-304 and 82-11-131, MCA; 

RULE X DISTRIBUTION (1) The department will determine 
whether tax payments received are for production occurring prior 
to January 1, 1995, or are for production occurring after 
December 31, 1994, but before January 1, 1996, or are for 
production occurring after January 1, 1996. 

(a) If the tax payment is for production occurring prior to 
January l, 1995, and is local government severance tax, all the 
proceeds will be distributed to counties and local schools as 
described in this rule; 

(b) If the tax payment is for production occurring after 
December 31, 1994, but before January 1, 1996, and is local 
government severance tax, all the proceeds will be distributed 
to counties and local schools as described in this rule; 

(c) If the tax payment is for the oil and natural gas 
production tax for production occurring after January 1, 1996, 
it will be allocated between the State and local government and 
schools as provided in Table I of this rule. The portion 
allocated to the State will be distributed as provided in Table 
I. The portion of money allocated to local government and 
schools from pre-1985 wells will be distributed pursuant to 15-
36-324, MCA. The portion of money allocated to local government 
and schools from post-1985 wells for production occurring after 
January 1, 1996, will be transmitted to the taxing unit where 
the production occurred to be distributed pursuant to 15-36-324, 
MCA. 

(d) The department may enter into revenue sharing 
agreements with Indian Tribes which may change the distribution 
described in this rule for production within an Indian 
reservation. 

MAR Notice No. 42-2-597 8-4/25/96 



-1116-

Table J Local State General Board Distri~ 

TYPE Govt Govt Fund of Oil buted 
Share Share and to 

Gas RJGWAT 

OIL PROI!Y!;!lOH 

Working Interest 
Stripper 
Pre-1995 and Post-1995 Wells 

First 3 Barrels 86.20\ 13.20\ 0.00\ 37.50\ 62.50\ 

Post-1985 Wells(Qualifying 
Production) 

First 12 months of 
production 0.00\ 100.00\ 0.00\ 37.50\ 62.50\ 

After first 12 months, 
But less than 24 months 99.75\ 10.25\ 0.00\ 37.50\ 62.50\ 

Horizontally Drilled 
Newly Drilled 

F'irst 18 months of 
production 0.00\ 100.0\ 0 .00\ 37.50\ 62.50\ 

l\fte" 18 months, but 
less than 24 months 89.75\ 10.25\ 0. 00\ 37.50\ 62.50\ 

Recompleted 
Rirst 18 months 0.00\ 100.0\ 86.21\ 5.17\ 8.62\ 

All Other Oil Production 
Working and Royalty 

lnterests 60.70\ 39.30\ 86.21\ 5.17\ 9.62\ 

GAS PRQDUCTIQ!! 

Post-1985 Wells(Qualifying 
Production) 

First 12 months of product. 0.00\ 100.00\ 0.00\ 37. 50\ 62.50\ 
After fir-at 12 months, but 
less than 24 months 93.75\ 6.25\ 0.00\ 37. 50\ 62.50\ 

All Other Gas Production 
Working and Royalty 

Interests 86.00\ 14. 00\ 76.81\ 8.70\ 14.49\ 
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(2) The department has established a database containing 
the 1988 unit values for all school districts having oil and 
gas, or both of them, production for leases or units that were 
required to file the annual net proceeds returns for calendar 
year 1988 including adjustments under 15-36-323, MCA, for 
production occurring on or after January 1, 1995. However, for 
leases and units that had both oil and gas produced from the 
same lease or unit in 1988, net proceeds were not separated 
between oil and gas. Therefore, for the purpose of establishing 
the unit values, net proceeds were prorated between the oil and 
gas using the following formula: 

Gas Gross Value 
X Total Net Proceeds Gas Net Proceeds 

Total Gross Value 

Oil Gross Value 
X Total Net Proceeds Oil Net Proceeds 

Total Gross Value 

Except, distribution of tax payments made from wells filed 
under the local government severance tax for production 
occurring prior to January 1, 1995 the unit values calculated 
will be based upon the mills levied for the taxing unit in 
fiscal year 1990 against calendar year 1988 production. 

(3) The unit value databases will be adjusted once a year 
as needed to reflect amended returns for 1988 and audits that 
affect the 1988 annual net proceeds and taxable royalties. The 
adjustment will be done on, or about, June 30 each year. Any 
adjustments that affect the unit values will only be applied on 
a prospective basis to distribute the county and school taxing 
units pre-1985 share of the oil and natural gas production tax 
and payments of the local government severance tax made after 
January 1, 1996. 

(4) A separate unit value has been determined for oil and 
gas. Therefore, a separate distribution will be done for the 
oil collections and the gas collections. The amount to be 
distributed will be: 

(a) For production occurring after January 1, 1996, the 
county and school taxing units pre-1985 share of the oil and 
natural gas production tax, collected, both for working interest 
owners and nonworking interest owners, plus the county and 
school taxing units share of any interest and penalty assessed 
and collected on the oi 1 and natural gas product ion 
delinquencies since the last distribution for each product. In 
addition, any interest earned from temporarily investing the 
tax, penalty and interest on the county and school taxing units 
pre-1985 share of the oil and natural gas production tax will be 
included in the distribution. 
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(b) For payments of local government severance tax, for 
production occurring after December 31, 1994, but before January 
1, 1996, the department will distribute to the county and school 
taxing units based upon the unit values as calculated in 15-36-
325, MCA. 

(c) For payments of local government severance tax made 
after May 31, 1996, for production occurring on or before 
December 31, 1994, the department will distribute to the county 
and school taxing units based upon the unit values as calculated 
in (2) (a) above, times the units of production reported for 
local severance government tax for the calendar quarters ending 
September 30, 1994 and December 31, 1994. The amount to be 
distributed will be the total of the county and school taxing 
units local government severance tax collected for production 
occurring on or before December 31, 1994. This is for both 
working interest owners and nonworking interest owners, plus any 
interest and penalty assessed and collected on the oil and 
natural gas production delinquencies since the last distribution 
for each product. In addition, any interest earned from 
temporarily investing the tax, penalty and interest on the local 
government severance, for production occurring on or before 
December 31, 1994, will be included in the distribution. 

(5) Once a distribution has been completed and the payments 
have been made to the taxing units the department will not 
adjust the distribution for additional payments or refunds 
retroactively. Any additional tax collected or refunds made 
will be treated as a current transaction for the distribution as 
follows: 

(a) If a taxpayer makes a payment for a period after the 
distribution has been completed for that period, the tax 
collected will be distributed based upon the unit values for the 
current period. 

Example: A taxpayer makes a payment on May 31, 1997, 
that was due February 28, 1997. This payment will be 
included in the total to be distributed on or before 
August 1, 1997. If the payment had been made timely 
it would have been included in the May 1, 1997 
distribution. 

(b) If a taxpayer receives a refund of the oil and natural 
gas production tax the amount refunded related to pre-1985 
production will be taken from the total amount to be distributed 
in the current period. 

Example: A taxpayer requests and receives a refund on 
December 31, 1996, for taxes that were paid on May 31, 
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1996. The counties' share of the original payment of 
the tax would be included in the distribution made on 
or before August 1, 1996. The refunded amount will be 
included as part of the net total distribution made on 
February 28, 1997. 

(c) If a taxpayer elects to take a 
overpayment of oil and natural gas production 
for pre-198~ production will be taken from the 
be distributed in the current period. 

credit for an 
tax, the credit 
total amount to 

(6) Any units of production that are exempt from the oil 
and natural gas production tax will not be used in determining 
the distribution of the pre-1985 production tax. This includes 
exempt production for federal, state, county, and non-taxable 
Indian royalties. 

AQIH: 15-36-322, MCA; IM£: 15-36-324, MCA; 

RULE XI PARTIAL OR SUPPLEMENTAL PAYMENTS OF TAX ( 1) If the 
payment described in Rule X, subsection (1) (c) , is for less than 
the amount owed by the taxpayer for the quarter, as shown on the 
tax return, the department will prorate the payment for 
distribution of the tax based upon the ratio of the amount paid 
to the amount owed. All types of production will be ratably 
reduced by any underpayment. 

Example: Company A's return for the quarter ending 
March 13, 1996, indicates they owe $1,000 in oil and 
natural gas production tax. However, they pay $750. 
All types of production for which tax is owed would be 
credited at 75% of the payment.($750/$1000). 

After the payment is prorated the percentages for the state's 
share and local government and schools share would be applied 
as shown in Table II of Rule X. 

AUTH: 15-36-322, MCA; IM£: 15-36-324, MCA; 

RULE XII BLACKFEET RESERVATION PRODUCTION (1) Operators 
shall provide copies of tax returns filed with the Blackfeet 
Tribal Business Council of the Blackfeet Tribe for oil and 
natural gas production occurring on the Blackfeet Indian 
Reservation to the department. 

(2) This rule will be applicable to production occurring 
on or after January 1, 1996, and will be applicable as long as 
a revenue sharing agreement is in effect between the Blackfeet 
Tribe and the State of Montana. 

AUTH 15-36-322. MCA; IMP 15-36-311. 18-11-103, and 18-11-
309. MCA; 

RULE XIII APPLICABILITY (1) A taxpayer is subject to the 
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provisions of Title 15, chapter 23, parts 1 and 6; Title 15, 
chapter 36; Title 15, chapter 38; and Title 82, chapter 11,part 
1, and the corresponding administrative rules as those laws and 
rules read for all oil and natural gas produced and sold by the 
operator before January 1, 1996. 

( 2) Except as provided in ( 3) , the payment, 
collection, and distribution of taxes on oil and natural gas 
production occurring before January 1, 1996, must be made 
according to the provisions of the laws and administrative rules 
referred to in (1) governing the tax in effect on the 
last day of the tax period in which the production took 
place. 

(3) Section 15-36-325, MCA applies to the payment, 
collection, and distribution of the local government severance 
tax for oil and natural gas produced and sold after December 31, 
1994, and before January 1, 1996. 

(4) All taxes collected pursuant to audit or collected 
after the date the tax is payable under the laws referred to in 

(1) will be distributed according to the statute and 
administrative rule governing the allocation of the tax in 
effect on the date when the tax liability was incurred by the 
taxpayer. 

AUTH: 15-36-322, MCA; IM£: 15-36-324, MCA; 

4. The Department proposes to repeal the following rules 
for oil and gas produced after January 1, 1996: 

42.25.1001 DEFINITIONS found at page 42-2551 of the 
Administrative Rules of Montana. 

AUTH: Sec. 15-23-108, MCA; IMP; Title 15, Ch. 23, part 6, 
MCA 

42.25.1002 NET PROCEEDS TAX RETURN found at page 42-2553 
of the Administrative Rules of Montana. 

AUTH; Sec. 15-23-108, MCA; IMP: Sec. 15-23-602, MCA 

42.25.1003 PROCEDURE UPON DISSOLUTION found at page 42-
2554 of the Administrative Rules of Montana. 

~Sec. 15-23-108, MCA; IMP: Sec. 15-23-609, MCA 

42.25.1004 VALUATION found at page 42-2554 of the 
Administrative Rules of Montana. 

AUTH: Sec. 15-23-108, MCA; ~ Sec. 15-23-603, MCA 

42.25.1005 NATURAL GAS EXEMPT FROM SEVERANCE TAX found at 
page 42-2554 of the Administrative Rules of Montana. 

AUTH: Sec. 15-1-201, MCA; IMP: Sec. 15-36-121, MCA 

42.25.1007 STATUTE OF LIMITATIONS found at page 42-2555 of 
the Administrative Rules of Montana. 
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AUTH: Sec. 15-23-108, MCA; ~ Sec. 15-B-601 AND 15-23-
116, MCA 

42.25.1008 WINDFALL PROFIT TAX found at page 42-2555 of the 
Administrative Rules of Montana. 

AUTH: Sec. 15-23-108, MCA; IMP: Sec. 15-23-603, 15-23-605, 
15-23-515, and 15-23-616, MCA 

42.25.1009 GROSS SALES PROCEEDS found at page 42-2557 of 
the Administrative Rules of Montana. 

AUTH: Sec. 15-23-108, MCA; ~ Sec. 15-23-602 AND 15-23-
603, MCA 

42.25.1010 POLICY ON NET PROCEEDS DEDUcriONS found at page 
42-2562 of the Administrative Rules of Montana. 

AUTH: Sec. 15-23-108, MCA; ~Sees. 15-23-602 and 15-23-
603, MCA 

42.25.1011 TREATMENT OF ROYALTIE~ found at page 42-2562 of 
the Administrative Rules of Montana. 
~ Sec. 15-23-108, MCA; ~ Sec. 15-23-603 AND 15-23-

605, MCA 

42.25.1012 EXPENSES RELATED TO MACHINERY found at page 42-
2562 of the Administrative Rules of Montana. 
~ Sec. 15-23-108, MCA; ~ Sec. 15-23-603, MCA 

4?.25.1013 LABOR COSTS found at page 42-2563 of the 
Administrative Rules of Montana. 

AUTH: Sec. 15-23-108, MCA; ~ Sec. 15-23-603, MCA 

42.25.1014 CQSTS OF IMPROVEMENTS, REPAIRS. AND BETTERMENTS 
found at page 42-2564 of the Administrative Rules of Montana. 

AUTH: Sec. 15-23-108, MCA; ~ Sec. 15-23-603, MCA 

42.25.1015 DEDUCTIONS FOR DRILLING COSTS AND CAPITAL 
EXPENDITURES found at page 42-2564 of the Administrative Rules 
of Montana. 

AUTH: Sec. 15-23-108, MCA; ~Sec. 15-8-604, MCA 

42.25.1016 TREATMENT OF DEPLETION found at page 42-2555 of 
the Administrative Rules of Montana. 
~ Sec. 15-23-108, MCA; ~ Sec. 15-23-603, MCA 

42.25.1017 OTHER OPERATIONAL QOSTS found at page 42-2567 of 
the Administrative Rules of Montana. 

AUTH· Sec. 15-23-108, MCA; IMP: Sec. 15-23-603, MCA 

42.25.1018 NECESSITY OF PROOF found at page 42-2567 of the 
Administrative Rules of Montana. 
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~ Sec. 15-23-108, MCA; ~Sees. 15-23-602 and 15-23-
603, MCA 

42.25.1027 DECLABATORY RULING PROCEDURE found at page 42-
2568 of the Administrative Rules of Montana. 
~ Sec. 15-23-108, MCA; ~ Sec. 15-23-602 AND 15-23-

603, MCA 

4,.25.1028 HORIZONTALLY COMPLETED OR RECQMPLETED WELLS 
found at page 42-2568 of the Administrative Rules of Montana. 

AQDi.;_ Sec. 15-1-201, MCA; ~ Sec. 15-6-208, 15-23-601, 
15-23-602, 15-23-603, 15-23-607, 15-23-612, 15-36-101, MCA 

4,.25.1029 OQALIFICATIQN OF NEW OR EXPANDED RECOVERY 
PRQJECTS found at page 42-2569.1 of the Administrative Rules of 
Montana. 

M!.IH.;_ Sec. 15-1-201, MCA; lM.P.;_ Sec. 15-6-208, 15-23-601, 
15-23-602, 15-23-603, 15-23-607, 15-23-612, 15-36-101, MCA 

4,.25.1030 ALLOCATION OF INCREMENTAL PRODUCTION found at 
page 42-2564 of the Administrative Rules of Montana. 
~ Sec. 15-1-201 and 15-23-614, MCA; ~ Sec. 15-23-

601, 15-23-602, 15-23-603, 15-23-607, 15-23-612, and 15-36-101, 
MCA 

42.,5.1201 DEFINITIONS found at page 42-2581 of the 
Administrative Rules of Montana. 

AUTH: Sec. 15-1-201, MCA; ~ Sec. 15-36-121, MCA 

4,.25.1202 TREATMENT OF GQVEBNMENI ROYALTIES found at page 
42-2581 of the Administrative Rules of Montana. 
~ Sec. 15-1-201, MCA; IMP: Sec. 15-36-101, MCA 

42.25.1206 AVERAGE DAILY WELL PROPUCfiQN CALCULATION found 
at page 42-2582 of the Administrative Rules of Montana. 

AUTH: Sec. 15-1-201, MCA; lM£l Sec. 15-36-121, MCA 

42.25.1207 STRIPPER EXEMPTION IN EXCESS OF ACTUAL ~ION 
found at page 42-2582 of the Administrative Rules of Montana. 

AUTH: Sec. 15-1-201, MCA; IMP: Sec. 15-36-101, MCA 

42.25.1208 HORIZONTALLY COMPLETED OR RECOMPLETED WELLS 
found at page 42-2582 of the Administrative Rules of Montana. 

AUTH: Sec. 15-1-201, MCA; IMP: Sec. 15-6-208, 15-23-601, 
15-23-602, 15-23-603, 15-23-607, 15-23-612, and 15-36-101, MCA 

42.25.1209 QUALIFICATION OF NEW OR EXPANDED RECOVERY 
PROJECTS found at page 42-2583 of the Administrative Rules of 
Montana. 

AUTH: Sec. 15-1-2 01, MCA; 111£.;_ Sec. 15-2 3-612 AND 15-3 6-
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101, MCA 

42.25.1210 ALLOCATION OF INCREMENTAL PRODUCTIQN found at 
page 42-2584 of the Administrative Rules of Montana. 

8!lil!;_ Sec. 15-1-201 and 15-23-614, MCA; l.M.£..;. Sec. 15-23-
601, 15-23-602, 15-23-603, 15-23-607, 15-23-612, and 15-36-101, 
MCA 

42.25.1301 TERTIARY PROJECT - APPROVAL found at page 42-
2585 of the Administrative Rules of Montana. 
~ Sec. 15-1-201, MCA; ~ Sees. 15-36-101, MCA 

42.25.1302 QUALIFICATION HEARING found at page 42-2585 of 
the Administrative Rules of Montana. 

AUTH: Sec. 15-1-201, MCA; l.M.£..;. Sec. 15-36-101, MCA 

i2, 25.1303 DEPARTMENT PROCEDURES FOLLOWING THE HEARING 
found at page 42-2585 of the Administrative Rules of Montana. 

1illi.!:!..;. Sec. 15-1-201, MCA; l.M.£..;. Sec. 15-6-208, 15-23-601, 
15-23-602, 15-23-603, 15-23-607, 15-23-612, 15-36-101, MCA 

42.25.1304 APPROVAL REQUIRED FOR CHANGES IN TERTIARY 
PROJECT found at page 42-2586 of the Administrative Rules of 
Montana. 

~Sec. 15-1-201, MCA; ~Sec. 15-36-101, MCA 

42.25.1305 ELIGIBILITY OF PRIOR TERTIARY PROJECTS found at 
page 42-2586 of the Administrative Rules of Montana. 

AUTH: Sec. 15-1-201 and 15-23-614, MCA; .l.M£..;_ Sec. 15-23-
601, 15-23-602, 15-23-603, 15-23-607, 15-23-612, and 15-36-101, 
MCA 

i2. 25.1306 TERTIARY PROJECT - BYPASS SECONDARY RECOYEBY 
found at page 42-2586 in the Administrative Rules of Montana. 

AUTH: Sec. 15-1-201, MCA; IMP: Sec. 15-36-121, MCA 

42.25.1307 OIL PRODUCTION- TAX COMPUTATION found at page 
42-2586 of the Administrative Rules of Montana. 
~ Sec. 15-1-201, MCA; IMP: Sec. 15-36-101, MCA 

42.25.1308 DEFINITIONS found at page 42-2587 of the 
Administrative Rules of Montana. 

AUTH: Sec. 15-1-201, MCA; IMP: Sec. 15-36-101, MCA 

42.25.1309 TERTIARY PROJECT INCREMENTAL PRODUCTION 
DETERMINATION found at page 42-2587 of the Administrative Rules 
of Montana. 

AUTH: Sec. 15-1-201, MCA; l.M.£..;. Sec. 15-33-101, MCA 

42.25.1310 A8SENCE OF ADEQUATE DATA IS BASIS FOR qiSAPPROVAL 
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found at page 42-2588 of the Administrative Rules of Montana. 
~ Sec. 15-1-201, MCA; IMP: Sec. 15-36-101, MCA 

42.25.1401 SEMI-ANNUAL DISTRIBUTION TO THE COUNTIES-LOCAL 
GOVERNMENT SEVERANCE TAX found at page 42-2588.1 of the 
Administrative Rules of Montana. 
~ Sec. 15-1-201, MCA; IMP: Sec. 15-36-112, MCA 

42.25.1402 REVISED NET PROCEEDS found at page 42-2588.2 of 
the Administrative Rules of Montana. 

~Sec. 15-1-201, MCA; ~Sec. 15-36-112, MCA 

5. The Department is proposing the adoption of the new 
rules and the repeal of existing rules because the 1995 
Legislature enacted new laws for the oil and gas industry. 
These changes to the laws are found in Senate Bills 412, 424, 
and 338, and House Bills 90 and 418, Laws of 1995. 

Senate Bill 412 was enacted to consolidate and simplify oil 
and natural gas production taxes. This bill eliminated the oil 
and gas net proceeds tax, local government severance tax, and 
the oil and gas severance. Also, it eliminated the filing of 
a separate oil and gas resource indemnity trust and ground water 
assessment tax return, and oil and gas privilege and license tax 
return. As a result many rules are being repealed and new rules 
are being adopted and placed in a new subchapter of Title 42 
of the Administrative Rules of Montana to make them easier to 
find and use. 

Senate Bill 338 and House Bill 90 provide tax incentives 
for oil and natural gas production. Senate Bill 338 provides 
incentives for newly drilled wells and bringing inactive wells 
back on production. House Bill 90 provides an incentive for oil 
stripper. Rules are being implemented to clarify how taxpayers 
can qualify for these incentives. 

Senate Bill 424 changed how oil and natural gas production 
tax collections will be distributed to local governments using 
the unit value. All of the other bills contained specific 
instructions to the department about how to distribute tax 
collections between state and local government. Table II of Rule 
X implements the legislative instructions for distribution. 

House Bill 418 authorized an increase of .1% in the 
privilege and license tax collected to support the Board of Oil 
and Gas, but is administered by the Department of Revenue. The 
tax rate table found in Rule IX (Table I), is being adopted for 
this increase and to give taxpayers a table that makes it easier 
to determine the tax rate. 

All rules that are unnecessary to implement and administer 
the new law are being repealed. 

6. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
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data, views, or arguments may also be submitted to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than May 24, 1996. 
5. Cleo Anderson, Department of Revenue, Office of Legal 

Affairs, has been designated to preside over and conduct the 
hearing. 

1t!4.~ 
Director of Revenue 

Certified to Secretary of State April 15, 1996 
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BEFORE THE COMMISSIONER OF POLITICAL PRACTICES 
OF THE STATE OF MONTANA 

In the matter of the 
repeal of Arul 44.10.411, 
Incidental Political 
Committee, Filing Schedule, 
Reports 

TO: All Interested Persons. 

NOTICE OF PROPOSED 
REPEAL 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On May 27, 1996, the Commissioner of Political 
Practices proposes to repeal ARM 44 .10. 411, Incidental Political 
Committee, Filing Schedule,Reports. 

2. 'Ihe rule proposed to be repealed,AIM44.10.4ll, is on pages 
44-336 and 44-337 of the Administrative Rules of Montana. 

AUTH: 13-37-114, MCA 
IMP: 13-37-226(5), MCA 

3. The repeal of 44.10.411 is necessary because the 
procedure outlined in ARM 44.10.411, is redundant and 
repetitive. Currently, an adequate process is in place which 
provides reporting by recipients of incidental political 
committee contributions. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed repeal in writing to the 
Commissioner of Political Practices, 1205 Eighth Ave, PO Box 
202401, Helena, MT, 59620-2401. Any comments must be received 
no later than May 24, 1996. 

5. If a person who is directly affected by the proposed 
repeal wishes to express data, views and arguments orally or 
in writing at a public hearing, he !lUSt make written request for 
a hearing and submit this request along with any written 
comments he has to the Commissionel of Political Practices, 1205 
Eighth Ave, PO Box 202401, Helena, MT 59620-2401. A written 
request for a hearing must be received no later than May 24, 
1996. 

6. If the Commissioner receives requests for a public 
hearing on the proposed repeal from either 10% or 25, 
whichever is less, of the persons who are directly affected by 
the proposed action; from the Administrative Code Committee of 
the legislature; from a governmental subdivision or agency; or 
from an association having not less than 25 members who will 
be directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
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Administrative Register. Ten percent of those persons 
directly affected has been determined to be 24 persons based 
on 240 registered incidental political committees in the 1992 
election cycle. 

COMMISSIONER OF POLITICAL PRACTICES 
Ed Argenbright Ed.D 

Certified to the Secretary of State April 9, 1996 

MAR Notice No. 44-2-86 B-4/25/96 



-1128-

BEFORE THE COMMISSIONER OF POLITICAL PRACTICES 
OF THE STATE OF MONTANA 

In the matter of the amendment 
and transfer of Rule ARM 44.12.109,) 
Personal Financial Disclosure by ) 
Elected Officials ) 

) 

TO: All Interested Persons. 

NOTICE OF PROPOSED 
AMENDMENT AND 
TRANSFER 
NO PUBLIC HEARING 
CONTEMPLATED 

1. On May 16, 1996, the Commissioner of Political 
Practices proposes to amend and transfer rule 44.12.109, which 
will clarify the statutory changes to the business disclosure 
provision now set forth at 2~2~106, MCA. 

2. The rule as proposed to be amended and transferred 
provides as follows: 

44.12.109 P8R30Hhb EINbHClhb BUSINESS DISCLOSURE 
DY BLBCTBD OEEICibL3 Ill For ~ur~oses of this rule. 
"individualH means elected officials. candidates for statewide 
or state district offices !excluding judiciary!; de~artment 
directors. or anyone a~~ointed to fill any of these offices. 

!-tZl For purposes of,§§ S 7 812 (12) and S 7 213 2 2 106, 
MCA, the term "business interestH means any interest in any 
business, firm, corporation, partnership, or other business or 
professional entity or trust owned by an elected official 
indiyidyal, hi~ ~potl~e or 111i11or children, the current fair 
market value of which is $1000 or more. Ownership of any 
security, equity, or evidence of indebtedness in any business 
corporation or other entity is a "business interest.H 

(~J.) Not included within the meaning of "business 
interestH and therefore not reportable under S 5 7 213 .2.::2..= 
lQU, MCA, are interests of the following nature: 

(a) ownership of any personal property held in an 
individual's name and not held for use or sale in a trade or 
business or for investment purposes, such as personal 
automobile~ vehicles or household furnishings; 

(b) cash surrender value of any insurance policy or 
annuity; 

(c) bank deposits, including checking or savings accounts 
or certificates of deposit, if they are not held for use in a 
trade or business; 

(d) securities issued by any government or political 
subdivision. 

-t3till In § 5 7 182 (12), P!Ch, "property held ill a11ticipatiolt 
of profit" illcltlde:"J i'lll Owller~hip illtere:"lt in real property. 
An ownership interest in real ~ro~erty includes a fee, life 
estate, joint or common tenancy, .leasehold, beneficial 
interest (through a trust), option to purchase, or mineral or 
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royalty interest, if the current fair market value of the 
interest is $1000 or more. 

(a) It is not necessary to disclose ownership of a 
personal residence, but each elected official individual is 
entitled to exclude only one residence. 

(b) While valuation of property is not required (it need 
only be disclosed if its current fair market value exceeds 
$1000), a description of both the property and the nature of 
the tnterest must be included. This may be a legal or other 
~eneral description sufficient to identify the property 
without recourse to oral testimony. A street address is 
sufficient unless it is a rural route. The nature of the 
property must be described; for example, farm, ranch, vacation 
home, commercial or residential property, raw land held for 
investment, etc. Any real property held by or thro11gh a 
corporation or other bu!!ine!!s entity which wa!! di!!Clo!!ed 
put!!uanl to paragraph (l) above ueed not be disclo!!ed pur!!aant 
to thi!! part. 

121. Any individual described in ( 1 l of this 
rule. is reQuired to file a business disclosure form 
to the filing schedules prescribed in 2-2-106. MCA. 
disclosure forms are provided by the Commissioner of 
Practices. PO Box 202401. Helena. MT. 59620-2401. 

AUTH: 13-37-114, MCA IMP: 2-2-106, MCA 

according 
Business 
Political 

3. Rule 44.12.109 is being amended and transferred 
because the reporting requirements pertaining to business 
disclosure were altered during the 1995 legislature. The rule 
is being amended to incorporate the changes. The rule is intended 
to be transferred to Title 44, Chapter 10, Subchapter 6. 

4. Interested parties may submit their data, views or 
arguments oonoerning the proposed arrend!rent and transfer in writing to the 
Commissioner of Political Practices, PO Box 202401, Helena, MT 
59620-2401. Any comments must be received no later than May 
23, 1996. 

5. If a person who is directly affected by the proposed 
amendment and transfer wishes to express his data, views and 
arguments orally or in writing at a public hearing, he must 
make written request for a hearing and submit this request 
along with any written comments he has to the Commissioner of 
Political Practices, PO Box 202401, Helena, MT 59620-2401. A 
written request for hearing must be received no later than May 
23, 1996. 

6. If the commissioner receives requests for a public 
hearing on the proposed amendment and transfer from either 10% 
or 25, whichever is less, of the persons who are directly 
affected by the proposed action; from the administrative code 
committee of the legislature; from a governmental subdivision 
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or agency; or from an association having not less than 25 
members who will be directly affected, a hearing will be held 
at a later date. Notice of the hearing will be published in 
the Montana Administrative Register. Ten percent of those 
persons directly affected has been determined to be 30 persons 
based on approximately 300 candidates, elected officials, 
department directors and those appointed to these offices. 

COMMISSIONER OF POLITICAL PRACTICES 

Certified to the Secretary of State April 15, 1996. 
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF 
INSURANCE OF THE STATE OF MONTANA 

In the matter of the amendment of 
Rule 6.6.1104 pertaining to 
the limitation of presumption of 
reasonableness of credit life and 
disability rates. 

TO: All Interested Persons 

CORRECTED NOTICE OF 
AMENDMENT 

1. On January 11, 1996, the Department publist1ed a 
not1ce at page 7 of the Montana 
Administrative Register, Issue No. l, of the proposed 
amendment of Rule 6.6.1104 pertaining to the limitation uf 
presumption of reasonableness of credit life and disability 
rates. On March 21, 1996, Lhe Department published the notice 
of amendment at page 746 of the Montana Administrative 
Register, Issue No. 6. 

2. Because of a typographical error 1n the notice of 
proposed amendment, the wo1·d "insurer" was inadvertently L yped 
instead of "insured" in 6.6.1104(1) (a). The corrected rule 
amendments read as follc1ws: 

6 6 1104 LIMITATION OF PRESUMPTION OF HEASONABLENESS lll 
The rates provided in ARM 6.6.1103 are presumed to produce 
reasonable benefits in relation to premiums only if: 

.Lll+i-l- The coverage contains no exclusions for pr·e 
existing conditions except for those conditions which 
manifested themselves to the iRs~rerinsured debtor by 
requiring medical diagnosis or treatment, er weuld haoe caused 
a reasenabl, pr~deftE petseft te ha\e aeughE medieal dia~fieaie 
et tteatment within 6 months prior to the application fot· 
insurance and which caused loss within the 6 months follow1ng 
the effective date of coverage. However, a disability 
commencing after the expiration of the first 6 months 
following the effective date ot coverage and resulting from 
such conditions shall be covered. 

(1) (a) remains the same but is renumbered (l) (a) (i) 
(2) (4) remain Lhe sa1ne but are renumbered (b) (c). 

AUTH; 
IMP: 

3 3 - 2 1 - 1 11 , MCA 
3 3-21 2 0 5, MCA 
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3. Replacement pages for the corrected notice of 
amendment were submitted to the Secretary of State on March 
31, 1996. 

Mark O'Keefe 
State Auditor and 

Assistant State Auditor 

Certif1ed to the Secretary of State this 11th day of April, 
1996. 
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
Rules 6.10.102, 6.10.120 and 
6.10.121 and the repeal of Rules 
6.10.104A, 6.10.124, 6.10.128 and 
6.10.129 pertaining to securities 
regulation. 

TO: All Interested Persons. 

NOTICE OF AMENDMENT 
AND REPEAL 

1. On December 21, 1995, the state auditor and 
commissioner of securities of the state of Montana published 
notice of public hearing on the proposed amendment of rules 
6.10.102, 6.10.120 and 6.10.121 and repeal of rules 6.10.104A, 
6.10.124, 6.10.128 and 6.10.129 pertaining to securities 
regulation. The notice was published at page 2724 of the 1995 
Montana Administrative Register, issue number 24. 

2. The agency has amended rules 6.10.102, 6.10.120 and 
6.10.121 exactly as proposed. 

3. The agency has repealed rules 6.10.104A, 6.10.124, 
6.10.128 and 6.10.129, found on pages 6-2017, 6-2027 through 
6-2031 and 6-2037 of the Administrative Rules of Montana. 

AUTH: 
IMP: 

30-10-105 and 30-10-107, MCA 
30-10-206 and 30-10-105, MCA 

4. A public hearing on the proposed amendments and 
repeal was held on January 22, 1996. No comments or testimony 
were received at the hearing. Two written comments were 
received and thoroughly reviewed by the agency. The following 
is a summary of the comments received along with the agency's 
response to the comments: 

COMMENT~ A comment was submitted by Brad Sutherland, 
compliance officer for D.A. Davidson & Co., concerning the 
earnings test currently set forth in 6.10.104A. Mr. 
Sutherland stated that the five year test provided no 
adjustment if the entity had been in business for less than 
five years and that the five year or less test and the 
alternative two year test appear to conflict. Furthern~re, 

Mr. Sutherland suggests that the definition of "promotional or 
developmental stage" conflicts with the definition of 
"significant earnings" because of its five year limitation. 

RESPONSE: ARM 6.10.102('/) d"fwes a promotional security as 
one issued to a promoter wl1ile a corporation is in a 
promotional or developmenLdl stage. ARM 6.10.104 permits the 
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Securities Commissioner (Commissioner) to require that 
promotional securities be placed in escrow for up to two years 
from the effective date of the registration of those 
securities. The issuer cannot then sell or otherwise dispose 
of the security within that time frame without the permission 
of the Commissioner. These rules are intended to protect 
investors. Many promoters of an issue made by a fledgling 
company may be compensated with shares in the firm or may 
purchase shares at a price less than that paid by other 
investors. Promoters may benefit to the detriment of 
investors if promoters are permitted to sell their shares, 
acquired at a lower price than that paid by investors, during 
the time period in which the issuance is being promoted to 
investors. 

The definition of promotional or developmental stage is 
designed to include only firms whose earnings have not reached 
a certain level, regardless of the length of time the firm has 
been in operation, up to the five year period. The underlying 
assumption is that once the firm has achieved earnings of a 
certain level, the risks associated with investing in a start~ 
up company are no longer present. Within the five year time 
frame, it is the amount of earnings rather than the length of 
time the firm has been in business that is significant. 

The two year test is simply an alternative to the five 
year/30% test. There is no basis for the conclusion that the 
30% figure is an upward limit, in other words, that a firm 
cannot meet the test if its net earnings per share exceed 30% 
of its price per share. The definition of "promotional or 
developmental stage" can be read in conjunction with the 
definition of •significant earnings• leading to the conclusion 
that significant earnings exist if in any two consecutive 
years within the previous five years the corporation has 
earnings per share of 5% or more of the public price per 
share. 

Therefore, the agency respectfully declines to change the 
proposed rule amendment. 

COMMENT· A comment was submitted by Rruce MacKenzie of Dorsey 
& Whitney suggesting that a typographical error appeared in 
the original notice. Mr. MacKenzie expressed concern that 
issuer-appointed salespersons, in particular officers of an 
.issu<"r, would be required to meet the examination requirements 
be£,,',. their registration would be approved, 

RESPONSE: The last sentence of ARM 6.10.121 provides that 
salespersons applying to register with an issuer do not have 
to take any examination prior to registration. The only 
individuals to whom subsection (10) of ARM 6.10.120 would 
apply are salespersons registered with broker-dealers. As 
noted in the comment, ARM 6.10.121(8) pPrmits the Securities 
Commissioner to waive any examination requirements for 
registration as a salesperson. ARM 6.10.120(10) is redundant. 
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Therefore, the agency will delete that subsection, as 
originally proposed in the notice of hearing. 

By; 

Mark O'Keefe 
State Auditor and 

Certified to the Secretary of State this 11th day of April, 
1996. 
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
Rule 6.10.122 pertaining to 
securities regulation. 

TO: All Interested Persons. 

NOTICE OF AMENDMENT 

1. On January 11, 1996, the state auditor and 
commissioner of securities of the state of Montana published 
notice of public hearing on the proposed amendment of rule 
6.10.122 pertaining to securities regulation. The notice was 
published at page 15 of the 1996 Montana Administrative 
Register, issue number 1. 

2. The agency has amended rule 6.10.122 with the 
following changes (new text is underlined; text to be deleted 
is interlined): 

6.10 122 BROKER-DEALER BOOKS AND RECORDS (1) through 
(1) (c) are amended exactly as proposed. 

(a) all re~istratien a~~lieatien terms (Farm U 4), 
terminatieA farms (Perm u 5). ana ameAameHte te Diseles~re 
Re~ertin~ Pa~es (DRP) fer each a~ent, .. l'!ieh farms ana 
amenameHts shall ~e manual!) eneeutea, ineluaiA~ complete 
aeeumeHtatien as ts aHy ")es" aHa~er pertaiHin~ te 
aiscipliHary hister) or a aiseleaure issue Oft Form u 4 er Oft a 
DRP, all licenses er ether aecumentatien shewiH~ re~istratien 
with state eeeurities jurisaictiens, securities enehan~es, er 
self re~ulater~ er~anizatiens, all contracts ana ether reeerae 
pertainin~ te the relationship between the a~ent ana the 
~l"elter sealer. a Sl:lmmal") ef the agent Is eemf>eneatiSf\ a~reement 
with the arsltel" aeale!", iRcluaifl~ esmmissisn sehea~:~le ana 
aetaile sf an) eemmissien eoerriaea, espies sf all in~uiries 
and eustsmer eemplaiRts. Liti~atien ana al"aitratien files 
neea net ae ineluaea as len~ as the files are referenced ana 
!"eadil) aoailaele. 

(el all re~istratien applieatisn fel"ms (Fe~m BD), 
witfidtawal fel"!fle IPerm DIY•i), ana alfleRdments te DRP, "hick 
forme aRs alflenElments shall ~e manuall) eneeuted, ineluain~ 
eemplete Elseumentatisn whete re~uiFed en FSF!fl DO, all 
partRetefiip a~ree!flents, eeFpetation records, er ethe~ 
appl"ep~iate ausinees reesrde ehewin~ the firm's status as a 
le~al entity, all lieensee er ether aeeumeAtatien skewin~ 
re~is~ratioR with state aeeuritieo jurisaietiens, seeurities 
exefian~es, er eelf l"e~ulater) er~ani~atiens. 

(2) through (S) remain the same. 
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3. A public hearing on the proposed amendment was held 
on January 31, 1996. No comments or testimony were received 
at the hearing. Written comments were received and thoroughly 
reviewed by the agency. The following is a summary of the 
comments received along wilh lhe agency's response to the 
comments: 

COMMENT· A comment. was submitted by tl~ Securities Industry 
Association (SIA) requesting that the agency postpone 
consideration of any amendments to Montana's books and records 
rule. Currently, the North American Securities Administrator's 
Association (NASAA) is working with the Securities and 
Exchange Commission (SEC) to amend the SEC's model books and 
records rule to reflect recent changes to NASAA's model books 
and records rule. The SIA urged the agency to postpone 
consideration of any changes until such time as an agreement 
can be reached regarding changes to the federal rules. 

RESPONSE· The proposed r·ule amendments to ARM 6.10.122(1)(a), 
6.10.122(1) (b), and 6.10.122(1) (c), are not substantive in 
natur·e. The purpose of the amendments is to clarity cur-rent 
requir·ement.s. 

NASAA and the SEC hope to come to some agreement 
regarding the changes necessary to federal rules to address 
the concerns of state regulators. The goal is to develop 
standard books and records requirements at the state and 
federal level. Regarding the proposed changes to ARM 
6.10.122(1)(d) and 6.10.122(l)(e), the agency is willul>J r.o 
postpone implementing these changes pending a review of the 
SEC's amendments to ils model books and records rule. 
Therefore, proposed (d) and (e) are deleted from the pr·o[.msed 
amendments. No response will be made at this time to each 
comment. The absence of such response is not a reflection of 
the merits of the comments. 

By: 

Mark O'Keete 
State Auditor and 
Commissioner of Insurance 

Certified to the Secretary of State this 11th day of April, 
1996. 
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BEFORE THE BOARD OF RADIOLOGIC TECHNOLOGISTS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
and repeal of rules pertaining 
to radiologic technologists 

NOTICE OF AMENDMENT AND 
REPEAL OF RULES PERTAINING 
TO RADIOLOGIC TECHNOLOGISTS 

TO: All Interested Persons: 
1. On March 7, 1996, the Board of Radiologic 

Technologists published a notice of proposed amendment and 
repeal of rules pertaining to radiologic technologists at page 
618, 1996 Montana Administrative Register, issue number 5. 

2. The Board has amended ARM 8.56.402, 8.56.408, 
8.56.409, 8.56.602 through 8.56.602C, 8.56.604, 8.56.801 and 
repealed ARM 8.56.404, 8.56.407, 8.56.410, 8.56.411 and 
8.56.605 exactly as proposed. 

3. No comments or testimony were received. 

BOARD OF RADIOLOGIC TECHNOLOGISTS 
JIM WINTER, RT, CHAIRMAN 

'1 

BY: . Lft /;i) Ill ·~~~~ 
ANNIEcM. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

Certified to the secretary of State, April 15, 1996. 
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BEFORE THE FISH, WILDLIFE AND PARKS COMMISSION 
AND THE DEPARTMENT OF FISH, WILDLIFE AND PARKS 

OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of ARM 12.4.202 
through 12.4.209 all relating 
to hunter access and landowner 
incentives under the block 
management program. 

To: All Interested Persons. 

NOTICE OF ADOPTION 

1. On February 22, 1996, notice of the proposed 
amendments was published in the Montana Register, Issue 4, pages 
483 through 487. 

2. The Fish, Wildl1te and Parks Commission (commission) 
and Department of Fish, Wildlife and Parks (department) have 
amended the rules as proposed. 

3. Public comment was accepted on the proposed amendments 
through March 21, 1996 with three public hearings held to elicit 
comment. Those meetings wer·e held in Miles City (March 14) 
Great Falls (March 19) and Missoula (March 20.) Not i.ce of the 
comment period as well as the public hearings was made through 
26 weekly and all da1ly newspapers across the state as well as 
the mailing of over 1200 copies of the proposed rule amendments 
with a letter soliciting participation in the process. A total 
of 22 written comment;; were received and oral testimony was 
presented by 15 individuals at the public meetings. The comment 
period closed on March 21. 

The comments, with only exceptions, supported the 
amendments and the incentives program under the block management 
program. Those voicing opposition generally opposed the concept 
of any for·ms of incentives or payments to private landowner:o who 
allow public hunting. Five written and four oral comments were 
supportive of the amendments in general but offered suggestions 
on changing the structure of the impact payment system. Oral 
comments were presented by three of the five groups that also 
sent written comments. These comments recommended reductions in 
the base impact payment and in turn, increases in the length of 
season and species/gender impact payments. The reasoning was 
that such a change would offer a greater incentive to landowners 
to offer broader and less restrictive opportunities on their 
land. Also, a number of the comments expressed concern for 
issues outside of the scope of the amendments under· 
consideration. 

After consideration of the comments received, the 
commission and department decided to adopt the block management 
rules as proposed. The following is a summary of comments 
received and the department's and commlssion' s response to those 
comments: 
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Comment: Two individuals offered comments which objected 
to any program which offers private landowners any monetary 
compensation for allowing public hunting on their property. 

Response: This comment is not within the scope of the 
issues under consideration. The 1995 Legislature, through 
passage of House Bill 195, established enhancements to the block 
management program which provided monetary incentives to private 
landowners who allow free, public hunting on their lands. 

Comment: Block 
landowner. With the 
$8000 limit, etc.) 
enough?) 

management already pays up to $2500 per 
other incentives being proposed (licenses, 
what's next?( i.e.- isn't that already 

Respo~ HB 195 established the hunting enhancement 
program under statute to respond to concerns raised by 
landowners, sportspeople and outfitters who felt that needs for 
further incentives were necessary. The decision to expand or 
modify the program is legislative. 

Comment: An individual suggested the inclusion of spring 
turkey, spring bear and early and late seasons or hunts. 

Response, Nothing in the proposed rules precludes a 
landowner from negotiating with the department for other season 
contracts or for a landowner to receive compensation under this 
system for access granted during commission-adopted hunting 
seasons in the spring. 

Comment: An individual recommended a review of the program 
in a year to evaluate success and to ensure against abuse. 

Response: The Private Lands/Public Wildlife Council whose 
responsibility, among other things, will be to oversee and 
evaluate the enhanced block management program. This group 
began functioning in March of 1996 and will be tracking the 
progress of new initiatives. 

Comment: 
license fees 
acquisitions. 

One individual stated support of higher resident 
if the money went to block management or 

Response: HB 195 (87-1-269(2), MCA,) provides that the 
review committee established through statute must consider 
increases in resident licenses as a funding mechanism for the 
program should funding expansion be deemed necessary, and make 
such recommendations to the governor and the legislature. 
Acquisitions were not and are not a component of the block 
management program. 

Comment: One commentor stated that he would like to see a 
percentage of non-resident license fees go to predator control. 

Response: This comment is out: side of the scope of the 
proposed amendments; however the department and Lhe commission 
do acknowledge the suggestion. 

Comment: Language on eligibility should be clarified in 
regards to landowners who outfit or fee hunt on a portion of 
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their property. Five comments expressed concern over whether 
rules adequately address outfitting, leasing and other forms of 
commercial hunting activities. Two comments proposed categorical 
exclusion of all outfitting in this program. 

Response: 87-1-265(3) specifically excludes assistance to 
landowners who charge fees for hunting access to private land 
that is enrolled in the program. Furthermore, 87-1-267(2) 
excludes participation if outfitting or commercial hunting 
restricts public hunting opportunity. 

Comment: One commentor recommended stiffer penalties for 
not following guidelines set forth in enrollment considerations; 
also believes there should be a greater enforcement presence on 
BMA's. 

Response: There are no penalties proposed for not following 
guidelines set forth in the enrollment considerations. 
Guidelines are proposed to assist department personnel in 
selecting candidates for inclusion in the program. 

Comment: Incentive rates for big game hunting should be 
different from upland bird hunting; recommends higher rates for 
big game. 

Response: House Bill 195 specifically identified hunter 
impact as the standard upon which any compensation 1s to be 
based. Game species was not a consideration. 

Comment: One respondent recommended clariticat1on on 
monetary value assignment to hunter management. 

Response: Landowner:; who choose to have the dep;:ntmenL 
manage hunters on their pcoperty will have the cost of that 
management as incurred by the department deducted from their 
incentives payment total. That amount can be determined thcough 
departmental budget recording for department services rendered. 

Comment: To insure qua 1 i t:y hunting, one cespondent 
recommended limiting the number of hunter days (or hunter· 
numbers) on a block management area (BMA) . 

Response: This is currently within the scope of existing 
rules and negotiation between the department and landownec
cooperators. 

Comment; A commentor proposed that landowners should be 
given similar privileges awarded outfitters such as license set
asides. 

Response: Incentives other than the complimentary, non 
transferrable resident AAA sportsman's licenses or, for non
resident cooperators, one non·transfercable B-10 combination 
license (§87-1-266 (2), (3), MCA,) ar·e not within the scope of 
the proposed amendments to the rules or the statute that 
established the incentives program. 

Comment: One respondent asserted that block mana<Jement 
does not provide whdt it: p!Dfesses to. He cecommends that the 
program be suspended until cldequate administration is po:;sible. 
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There is no process for redress of grievances unde~ the current 
program. 

Response: Although not within the scope of the rules under 
consideration, a formal grievance procedure to address problems 
is in place under existing rules (ARM 12.4.210 Complaint 
Resolution System.) 

Comment: 5 writ ten comments were received recommending a 
smaller base impact payment while increasing the amounts for 
length of season and species and gender impact payments. 

Response: The Incentives Committee, comprised of landowners 
and sportspeople, met over the course of six months to develop 
a fair and equitable system to begin the hunting enhancement 
portion of block management. A number of systems were developed 
and discussed with the proposed system finally being decided 
upon as the most equitable way to begin the program. Criteria 
established by the committee for participation encourages 
participation by landowners who place no restrictions on length 
of season or the species or gender of animals available for 
hunting. Once the proposed system has developed a record of 
performance, adjustments may be amended into the rules to modify 
the system if deemed appropriate by the Private Lands/Public 
Wildlife Council which has oversight over the program. 

Comment: One commentor stated that the department is not 
communicating with field personnel, that field personnel are 
unable to answer questions or provide information on department 
programs. 

Response: This comment is outside of the scope of 
amendments being considered. However, the department and the 
commission acknowledge the comment. 

Comment: Suggest co·sponsoring of hunters by adjacent 
cooperating landowners. 

Response: This comment is outside of the scope of the 
amendments being considered. 

Comment: Suggest that "corridor" payments be partially 
directed to public lands agency under whose authority land being 
accessed is managed. In this way, they could recover costs 
associated with monitoring, managing and protecting their land. 

Response: Corridor payments are proposed to provide 
incentives to private landowners who control access to public 
properties. Costs associated with public use of public lands 
are the responsibility of the land management agency. 

Comment: A suggest ion was made to limit the number of 
times one individual can be counted during the course of a 
hunter day on different BMAs. 

Response: Amendment to ARM l2.4.205(k) restricts the number 
of times per day a hunter may reserve a slot on a BMA. 

can 
Comment: 

hunt on a 

8-4/25/96 

One respondent asked who decides how many hunters 
given ranch per day? It is disappointing that 
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large ranches in the Block Management Program only let a few 
hunters in daily. 

Response: ARM 12.4. 205 (a) establishes how hunter numbers 
are set on BMAs through cooperation between the department and 
the cooperating landowner. This rule is not under consideration 
for amendment. 

Comment: Enrollment tor the entirety of hunting seasons 
should be a priority. 

Response: Recommendations by the HB 195 Incentives 
committee identified lands being opened to the full range of 
legal hunting opportunities for the full season as being an 
important consideration and the department and commission 
concur. ARM 12.4.204(c) lists as a criteria for participation 
that establishment of a block management area will result in 
sustained or increased hunter opportunity,. access and hunter 
days on private lands. Proposed amendment 12.4.206(c) provides 
for additional incentives to those landowners who place no 
restrictions on commission established fall hunting seasons for 
any species legally available in huntable numbers on their 
property. 

Comment: These new 1ncentives will encourage people to buy 
up our state and federal lands to be eligible for incentives. 
This program will ser·ve to encourage pay hunting. 

Response: State and federal lands, in general, are not 
available for sale. The enhancement of the Block Management 
program was instituted by the 1995 Legislature as a step towards 
resolving long-standing access and hunter use issues in Montana. 

Comment: I would like 1t if block managen1ent money were 
used to open up public land to access in areas where access has 
been blocked by private landowners and outtitter leases. 

Response• Proposed amendment l2.4.206(e) provides 
incentives for landowners who allow access to previously 
inaccessible state or federal lands. 

Comment: A priority for leas1ng should be in areas of the 
state with unrestricted elk hunting. 

Response: Amendments under consideration are not for 
leasing, but rather, provid1ng impact incentives to landowners 
to provide as wide a range of hunting opportunities as possible. 
The department could focus efforts in areas where certain kinds 
of hunting opportunities have been restricted or nonexistent in 
the past. 

Comment: Priority should be given to leasing land withiu 
50 miles of the most populated areas of the state. 

Response: Amendments under consideration are not for 
leasing, but rather, providing impact incentives to landowners 
to provide as wide a ranye of hunting opportunities as possible. 
Enrollment of landown~rs in the program is a stdtewlde effort. 
Regional personnel have the discretion to identify special needH 
such as opportunities close to urban areas to Llccornmodate 
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g~eater hunter pressure. 

Comment: The quality of hunting opportunities provided 
must be measured on the basis of pressure and harvest upon a 
wildlife population during an entire hunting season. 

Response: Regional personnel will evaluate potential 
participants in the program to ascertain if the opportunities 
provided merit enrollment. 

Comment: One person suggested changing ARM 12.4.205(c) to 
read: "On BMA's which restrict hunter numbers, a cooperator may 
allow no more than an additional 10% of the daily quota of 
hunters at his or her discretion." 

Response: This comment is outside the scope of amendments 
being considered in this process. However, a process does exist 
through which individuals may petition for a revision in ARM 
rules. 

Comment: Suggest changing ARM 12.4.205(e) to read: "Any 
restrictions on the gender or species available on a BMA, other 
than those established by the commission must be approved by the 
regional supervisor in writing, documenting any biological or 
management reason including scientific data or other evidence on 
which the decision was based for each restricted species." 

Response: This comment is outside the scope of amendments 
being considered in this process. However, a process does exist 
through which individuals may petition for a revision in ARM 
rules. 

Comment: There will be just so much money available and 
the rules and regulations are broken by people that are enrolled 
in these BMA's. It is just better to go on to somebody (look at 
other potential cooperators) that is the next priority.! think 
we are going to accomplish more that way. 

Response: Regional personnel have been and are responsible 
for compliance with all facets of BMA rules by landowners and 
hunters. Problems or viol at ions of these rules need to be 
reported to the department for review and action. 

Comment: As a landowner who allows public hunting, if I am 
accepted into the program, I am concerned about having my name 
published on a list. If you can eliminate the hassle of hunting 
and the complications that go along with it, you would have a 
lot more land open. 

Response: A fundamental aim of block management is to 
reduce the problems associated with public hunting on private 
lands. Because enrollment in the program is public information, 
a means to provide the public with information on available 
opportunities is a requirement. However, regional personnel are 
responsible for and able to structure BMA's in ways to greatly 
reduce landowner inconvenience such as issuance off-site of 
permission slips or providing other means of eliminating 
interference with ranch work by hunters wishing to hunt a 
property. 
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Comment: (Rather than the impact payment system) I suggest 
that you assign a point system for use on BMA's and then add up 
the total points at the end of the year and divide this total 
into the amount of money that is available and determine the 
value of a point, and then pay the landowner according to the 
number of points he's earned during the year. That way, if you 
have a lot of money from the program one year, and not many 
people hunt on these BMA's there is going to be more money per 
hunter day and more money per basic impact payment and the other 
payments involved here. I believe that this would eliminate 
either overspending causing you to have to raise the resident 
license fees or underspending and having a lot of money left 
over. This way, you use up all the money you have this year and 
it is spread out evenly among the people that are participating. 

Response: The HB 195 Incentives Committee examined a number 
of incentives distribution methods over a six-month period. 
Their recommendation which translate into the proposed 
amendments, reflect what was felt to be the most fair and 
equitable means of distributing the incentives dollars. Proposed 
rules give the department the authority to set compensation 
levels baaed on available funding. 

Comment: A landowner could receive payments for access to 
state lands when a fee (recreational use permit) is already 
required. 

Respopse: Access corridor payments would be made based on 
the use of private lands in a corridor and providing access to 
state lands which would otherwise not be legally accessible. 
Accessible state or federal lands would not qualify for access 
corridor payments. 

Comment: One commentor expressed concern that verbal 
instructions given by a cooperator to hunters utilizing a BMA 
may be vague or inaccu:r:·ate and lead to problems. 

Response: This concern is covered by existing rules (ARM 
12.4. 208) which specifically addresses information dissemination 
on BMAs. The rule requires printed materials be available to 
hunters wishing to hunt on BMAs. Those materials must include a 
map of the area which clearly identifies the boundaries of the 
area, hunting opportunities available, use regulations of the 
area, method of gaining access to the area, dates the area is 
open to the public and indication of any state trust lands 
within the area which require hunters to possess a recreational 
use license to hunt the state lands. 

Comment: People who have a (department) manager on thelr 
ranch are also experiencing a degree of disturbance and they 
should be entitled to full (incentive) compensation. If you do 
(deduct these costs from incentives payments), there are going 
to be a number of people who will fall out of the program. 

Response: The Incentives Advisory Committee felt, and the 
commission and the department concur, that a significant impact 
lies in the management ot hunters on a property. If that impact 
is r~edu<.::ed by depar tmo:nt personnel managing hunting then the 
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overall impact on a ranch is reduced. There are actual costs 
involved in having a department manager on-site and therefore it 
is believed that .those costs should be considered in the payment 
of incentives. 

Comment: If you can generate enough money to enroll the 
acres that you have set as a goal and there is plenty of money 
left in the program, you should consider increasing the fee 
(incentives.) 

Response: With the adoption of the proposed amendments, the 
department can change the impact payments schedule in the future 
if funding permits. 

Comment: Current block management rules (ARM 
12.4.205 (1) (a)) language could allow restrictions to occur on 
isolated tracts of BLM land. It would clarify the regulation if 
it was stated that this does not apply to BLM land. 

Response: This rule is not within the scope of rules under 
consideration. ARM 12.4.205(1) (bl requires that when lands under 
the authority of federal agencies are proposed for inclusion in 
a BMA, the managing federal agency must approve the inclusion. 
ARM 12.4. 205 ( l) (e) further states that species and gender 
restrictions, other than those established by the commission, 
may not be imposed on state or federal lands. 

Comment: There is no provision to ensure that the percent 
of public land in a BMA is pro-rated oul of the compensation 
formula. Landowners should not be compensated for hunter days 
on accessible public lands. 

Response: Current Block Management rules require 
notification and cooperalion between the department and public 
land management agencies for the inclusion of state or federal 
lands in BMA's. Proposed rules call for incentives payments to 
landowners for impacts on private lands as a result of public 
hunting or payments to landowners who are providing access to 
otherwise inaccessible state and federal lands. 

Comment: don't see anything in the program for 
monitoring bills that you are going to get. The Fish and Game 
should protect itself if they said there were 4 hunters that day 
and 4 hunters signed in, somewhere down the line, we may need to 
check that. Maybe it would involve a comment system, if somebody 
had a comment, a hunter or landowners can complain, too. 

Response: The proposed amendments refer to use of hunter 
use documents (ARM 12.4.206(c) I which would include permission 
slips, sign-in rosters, surveys, check station data as well as 
other means of confirming hunter use on a BMA. ARM 12.4.210 
outlines a specific complaint resolution system for anyone 
involved with BMAs, including landowners or hunters. Although 
outside the scope of these proceedings, some method of survey or 
soliciting comment would be an appropriate method of 
ascertaining the success of BMAs as well as providing 
indications on hunter and cooperator success. 
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Comment: Please allow more time for written comments after 
a public meet::ing. One day is not enough t::ime for the working 
man. 

Response: Notification of the rulemaking process as well as 
the dates and locations of public meetings was distributed 
beginning February 6, following the commission and department's 
proposed adoption of the rules. 1200 copies of the proposed 
rules were mailed out to groups and individuals across the state 
by March 1. In order to implement the program in time for the 
1996 hunting season, the timeline for public notification, 
comment and the subsequent commission meeting (March 28) was 
such that the comment period ended immediately following the 
last public hearing. Under the current schedule, final rules 
will not go into effect until April 29, giving only 4 months for 
field personnel to implement the program before the fall hunting 
seasons. 

RULE REVIEWER 

Robert N. Lane 

FISH, WILDLIFE & PARKS COMMISSION 
AND DEPARTMENT OF FISH, WILDLIFE 
AND PARKS 

Patrick Grah 
Fish, Wildlife & ks Commission 
and Director of Department of Fish 
Wildlife and Parks 

Certified to the Secretary of Stat::e on April 15, 1996. 
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BEFORE THE DEPARTMENT OF FISH, WILDLIFE AND PARKS 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of a rule describing the 
application process and 
criteria for a scientific 
collectors permit 

TO: All Interested Persons. 

NOTICE OF ADOPTION 

1. On February 8, 1996, the Montana Department of Fish, 
Wildlife and Parks pl!blishe·J notic·e of the proposed adoption of 
the above captioned n•le ::>t page J73, 1996 Montana 
Administrative Register, issue number 3. 

2. The department h3s adopted new Rule I (ARM 12.7.1201) 
as proposed. 

3. No adverse comments or testimony were received. 

RULE REVIEWER 

l<obet·t. N. La'''' 
Rule Reviewe,· 

MONTANA DEPARTMENT OF FISH, 
WILDLI!"E AND PARKS 

. ,.,i~1A~.~ Ci:*~ 
of ch<' Depn.,,._ ,,t F1sh, 
W1ldiit~ and Parks 

Certified to the Secretary of State on April 15, 1996. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rule 16.8.1107, regarding public 
review of air quality preconstruc
tion permit applications 

To: All Interested Persons 

NOTICE OF 
AMENDMENT OF RULE 

(Air Quality) 

1. On February 22, 1996, the board published notice of 
the proposed amendment of ARM 16.8.1107 at page 488 of the 
Montana Administrative Register, Issue No. 4. 

2. The board has amended the rule as proposed. 

3. No comments were received. 

BOARD OF ENVIRONMENTAL REVIEW 

Reviewed by 

Jo~F. North, Rule Reviewer 

Certified to the Secretary of State April 15. 1996 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the repeal of 
rulea 26.2.641 through 26.2.663, 
the Montana Environmental Policy 
Act for the Department of State 
Landa. 

To: All Interested Persons 

NOTICE OF 
REPEAL OF RULES 

(MEPA) 

1. on February 22, 1996, the board publiahed notice of 
the proposed repeal of the above-captioned rules at page 491 of 
the Montana Administrative Register, Issue No. 4. 

2. The board has repealed the rules as proposed. 

3. No comments were received. 

BOARD OF ENVIRONMENTAL REVIEW 

Reviewed by 

J~ North, Rule Reviewer 

Certified to the Secretary of State April 15. 1996 . 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the repeal 
of ARM 24.29.701 through 
24.29.7020 and the adoption 
of new rules related to 
workers' compensation plan 
one [Plan 1) requirements and 
eligibility 

NOTICE OF REPEAL AND 
ADOPTION OF PLAN 1 RULES 

TO ALL INTERESTED PERSONS: 

1. On February 22, 1996, the Department published notice 
at pages 512 through 524 of the Montana Administrative Register, 
Issue No. 4, to consider the repeal of ARM 24.29. 701 through 
24.29.7020 and the adoption of new rules I through XVII, all 
related to Plan 1 requirements and eligibility. 

2. On March 15, 1996, a public hearing was held in Helena 
concerning the proposed repeal of the existing rules and the 
adoption of the proposed rules. Oral and written comments were 
received at the hearing. Additional written comments were 
received prior to the closing date of March 22, 1996. 

3. Af~er consideration of the comments received on the 
proposed rules, the Department has repealed ARM 24.29.701 
through 24.29.7020 in their entirety and has adopted the 
following rules as proposed. 

RULE II (24 29,604) MONTANA SELF-INSURERS GUARANTY FUND-
ACCEPTANCE REQUIRED 

RULE III (24 29 607) PUBLIC EMPLOYERS OTHER THAN SIATE 
AGENCIES 

RULE IV (24,29 608) ELECTION TO BE BOllliD BY COMPENSATION 
PLAN NO !--ELIGIBILITY 

RULE VI {24 29 610) WHEN SECURITY REQUIRED 

RULE VIII !24 29 616) EXCESS INSUBANCE--WHEN REQUIRED 

RULE X (24 29 618) INITIAL ELECTION- -EMPLOYER GROUPS 

RULE XII (24,29 622) PERMISSION TO SELF INSURE 

RULE XIII (24 29 623) RENEWAL REQUIRED 

RULE XIV (24 29 624) REVOCATION SUSPENSION. TERMINATION 
AND WITHDRAWAL OF PERMISSION 

RULE XVI (24 29 &nl RIGHT TO REVIEW 
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RULE XVII (24 29 628) NOTIFICATION OF CHANGES IN SELF-
INSURER STATUS REQUIRED 

4. After consideration of the comments received on the 
proposed rules, the Department has adopted proposed Rule I, Rule 
V, Rule VII, Rule IX and Rule XI with the following changes (new 
matter underlined, deleted matter interlined) : 

RULE I (24 29 601) DEFINITIONS For the purposes of ARM 
24.29.602 through 24.29.628, the following definitions apply: 

(1) through (1) (a) Same as proposed. 
(bl pay compensation7 benefits and all liabilities which 

are likely to be incurred under the Workers' Compensation and 
Occupational Disease Acts; and 

(1) (c) through (11) Same as proposed. 
AUTH: Sec. 39-71-203 MCA 
IMP: Sec. 39-71-403 and 39-71-2101 through 39-71-2108 MCA 

RULE V (24.29,609) ABILITY TO PAY--EVIDENCE REQUIRED 
(1) Employers or employer groups electing to be self

insured shall demonstrate ability to pay eempeHsatisH eeHefite 
by providing audited financial statements, evidence of excess 
insurance, if required, and a security deposit, if required, 
that upon analysis indicate ability to pay, as determined by the 
department, with the concurrence of the guaranty fund. 

(2) through (3) Same as proposed. 
AUTH: Sec. 39-71-203 and 39-71-2102 MCA 
IMP: Sec. 39-71-403 and 39-71-2102 MCA 

RULE VII (24 29 611) SECURITY DEPOSIT--CRITERIA (1) When 
a security deposit is required under ARM 24.29.610, it may be a 
surety bond, government bond, letter of credit, or certificate 
of deposit acceptable to the department and the guaranty fund. 
When a security deposit is required, the following criteria 
apply: 

(1) (a) Same as proposed. 
(b) The security deposit must name the department as 

obligee and must be held by the department as security for 
payment of all workers' compensation and occupational disease 
liabilities. The department, with the concurrence of the 
guaranty fund, shall retain a security deposit until all 
liabilities have been paid. In the event liabilities have not 
been met by the self-insurer, the department shall esH•e~t tfie 
seeMrit~ eepesit ts eaefi iH s~ee~ te ~a) claims ~roceed pursuant 
to 39-71-2108. MCA. If the self-insurer has placed multiple 
forms of security deposits, the department shall, at its 
discretion, convert the deposits needed to pay claims. 

(c) through (f) Same as proposed. 
AUT!!: Sec. 39-71-203 and 39-71-2106 MCA 
IMP: Sec. 39-71-403 and 39-71-2106 MCA 

RULE IX (24 29 617) INITIAL ELECTION--INDiviDUAL EMPLOYERS 
(1) through (1) (c) Same as proposed. 
(i) a new employer created from the reorganization ~ 
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of a self-insured employer may elect to self·insure even 
it has not been in existence for a period of 3 years. 
election must be made on the effective date of creation 
new employer; 

(1) (c) (ii) through (l) (l) Same as proposed. 
AUTH: Sec. 39-71-203 MCA 

though 
Such 

of the 

IMP: Sec. 39-71-403 and 39-71-2101 through 39-71-2103 MCA 

RULE XI !24 29.621) NEW MEMBERS OF EMPLOYER GROUPS 
(1) An employer group which has been self-insured for at 

least one year may add employers with the approval of the 
department, and the concurrence of the guaranty fund. New 
members may only be added on January l eyril l. July 1 and 
October 1 the af'U!Ual arlfli 'ef'sary aate of the eml"lOjE1" "Jt'Otlt:' Is 
al"l"'rO•al aaa at 6 mea!:h iftter,als. The employer group shall 
provide the following information about the new employer at 
least 90 days prior to the requested date of addition to the 
employer group: 

(1) (a) through (1) (h) Same as proposed. 
AUTH: Sec. 39-71-203 MCA 
IMP: Sec. 39-71-403, 39-71-2101 through 39-71-2103, 39-71-2106 
MCA 

5. After consideration of the comments received on the 
proposed rules, the Department has deter·mined not to adopt 
proposed Rule XV SECURITY DEPOSIT-- BY EMPLOYERS OR EMPLOYER 
GROUPS WHO ARE NO LONGER SELF-INSURED. 

6. The Department has thoroughly considered the commence 
and testimony received on the proposed rules. The following is 
a summary of the comments received, along with the Department's 
response to those comments: 

Comment 1: A commenter· appearing on behalf of the Montana Self
Insurers Guaranty Fund and the Montana Self-Insurers 
Association, hereinafter referred to as the "Fund•, suggested 
the Department delete "or financial obligations" from the last 
line of Rule I (5). This undefined term is open to multiple 
interpretations and unnecessary. 
Response 1: The Department agrees with this suggestion and has 
amended Rule I accordingly. 

Comment 2: A commenter appearing on behalf of the Fund 
suggested the words "compensation benefits• be stricken from the 
third line of Rule V(l). Rule I defines "ability to pay" to 
include the payment of compensation benefits. The Fund believes 
the use of the all inclusive "ability to pay• best serves the 
intent of this rule. 
Response 2: The Department agrees with this suggestion and has 
amended proposed Rule V accordingly. 

comment 3: Two cornrnenters objected to proposed Rule V. They 
commented that those who do not have, or do not have a need for 
audited financial statements, should be allowed to submit an 
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actuarial study instead. The Department was encouraged to adopt 
a rule change that would allow a substitution of an actuarial 
study for audited financial statements. 
Response 3: The Department has discussed these comments and the 
proposed amendment on numerous occasions. After a great deal of 
thought and consideration, the Department has concluded that 
audited or reviewed financial statements are necessary to 
provide the assurance necessary to accurately assess a company's 
financial condition. 

An actuarial study does not provide an acceptable alternative to 
audited or reviewed financial statements for determining a 
company's financial health. An actuarial study relies 
exclusively upon financial statements provided by the company 
being analyzed regardless of how, or by whom, they are 
prepared. Thus, unlike audited or reviewed financial 
statements, an actuarial study cannot confirm a company's 
financial health. Consequently, no assurance of the company's 
solvency is provided. The Department appreciates the comments 
and suggestions. However, actuarial studies will not be 
considered as an alternative to audited or reviewed financial 
statements. 

Comment 4: One commenter submitted written 
pertaining to the specific situation of one 
respect to the proposed Rule v. Those 
summarized as follows: 

and oral comments 
self-insurer with 
comments can be 

1. The Department has accepted actuarial studies from the 
self-insurer for four years. 

2. The self-insurer has paid for and submitted these 
actuarial studies for four years. 

3. As the self-insurer has no other purpose for obtaining 
audited or reviewed financial statements, the cost of supplying 
them to the Department would eliminate any savings realized by 
self-insuring. 

4. 
study. 
of the 
claims. 

The self-insurer is providing a high quality actuarial 
While not inexpensive, these studies provide assurance 
self-insurer's ability to cover· workers' compensation 

5. The self-insurer has provided an irrevocable letter of 
credit and an excess insurance policy which are of sufficient 
amounts to cover any claims against it. The Fund has approved 
the self-insurer and has allegedly offered to cover excess 
claims. 
Response 4: The Department has discussed and considered these 
comments on numerous occasions. The proposed rules are designed 
for all self-insurers. The Department has considered the 
comments and circumstances of the commenter and has concluded 
that it is in the best interests of all self- insurers, their 
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employees and the Fund, to adopt proposed Rule V as amended. 

The Department responds to the self-insurer's specific comments 
as follows: 

1 and 2. The Department acknowledges that the self-insured 
has provided, and the Department has accepted, its actuarial 
studies for the last four years. 

3 and 4. The Department appreciates the information 
provided on behalf of the self-insurer. 

5. The Department acknowledges the self-insurer has 
supplied an irrevocable letter of credit and excess insurance 
coverage. 

Comment 5: A commenter appearing on behalf of the Fund 
suggested the sentence commencing "In the event " be 
stricken in its entirety from Rule VII ( 1) (b) . The commenter 
suggests the following sentence be substituted: "Upon the 
failure of the employer to pay any compensation benefits when 
due and payable, the Department shall take the proper steps to 
convert any securities on deposit or sufficient thereof into 
cash for the payment of the compensation benefits." The 
commenter believes this change more clearly defines the rule and 
makes the intent of the rule compatible with statute. 
Response 5: The Department agrees the rule must conform to 
statute. However, rather than repeat the statute verbatim in 
the rule, the Department has amended the rule to reference 
Section 39-71-2108, MCA. 

Comment 6: The commenter appearing on behalf of the Fund 
suggested Rule XV be deleted as it is unnecessary, unenforceable 
and in conflict with Sections 39-71-2106 and 39-71-2108, MCA. 
The Fund believes that any attempt to enforce this rule would 
result in unfavorable legal action against the Department. 
Response 6: The Department agrees that Rule XV is unnecessary 
and may be unenforceable. Therefore, the Department has 
determined not to adopt this proposed rule. 

Comment 7: Several commenters noted the potential 
restrictiveness of proposed Rule XI. Two criteria within Rule 
XI are viewed as too restrictive for groups adding new members. 
Various suggestions were made. First, groups should be allowed 
to add members more frequently than at six month intervals. One 
commenter suggested the interval be changed to quarterly. 
Second, the due date for· application materials should be reduced 
from 90 days prior to the proposed date for membership. 
Response 7: The Department partially agrees and will allow new 
members to be added to groups on a quarterly basis. Groups will 
be allowed to add membeL·s on January 1, April 1. July 1 and 
October 1. However, the Department will retain the requirement 
that application materials be submitted 90 days prior to the 
proposed start date of the new self-insuring group member. 
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Comment B: One commenter suggested the Department develop a 
simplified "short- form request" that could be used by groups 
when adding new members. 
Response 8: The Department is developing a revised application 
form designed to gather information unique to public sector 
entities and to streamline the process of adding new members. 

7. 
1996. 

The new rules and repeals will be effective May 1, 

~~A-d~ 
David A. Scott 
Rule Reviewer 

Laur1e E ange , Comm1ss1oner 
DEPARTMENT OF LABOR & INDUSTRY 

Certified to the Secretary of State: April 15, 1996 
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BEFORE THE BOARD OF LAND COMMISSIONERS 
OF THE STATE OF MONTANA 

In the matter of the transfer ) 
of Rule 26.2,502 pertaining to) 
rental royalty and other ) 
chargee on state land ) 

TO: All Interested Persona. 

NOTICE OF TRANSFER 

1. Pursuant to Section 500, Chapter 418, Laws of Montana 
1995, effective July 1, 1995, policies and objectives in the 
rules concerning rental royalty and other charges on state land 
are transferred from the Department of State Lands to the 
Departaent of Natural Resources and Conservation. In order to 
iapleaent that legislalion, ARM 26.2.502, is 
transferred to the administrative rules of the Department of 
Natural Resources and Conservation. 

2. The Department of Natural Resources and Conservation 
has deterained that the transferred rule will be numbered as 
follows: 

OLD 

26.2.502 36.2.1005 Minimum Easement Charges 

3. The transfer of Rule 26.2. 502 is necessary because the 
Department of State Lands was eliminated by Section 500, Chapter 
418, Laws of Montana 1995. 

BOARD OF LAND COMMISSIONERS 
MARC RACICOT, CHAIR 

BY: /0 t// 
-='ARd.:~2:L'~R:.f;.:;.._,;C"'L-=I~N,:!C:::?,"'-::D"'I"'R'""E"'CT=o:;:;R,--
DEPARTMENT OF NATURAL RESOURCES 
AND CONSERVATION 

Certified to the Secretary of State ~-./.-' IS: Jt(tj{; 
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BEFORE THE MONTANA DEPARTMENT OF 
NATURAL RESOURCES AND CONSERVATION 

OF THE STATE OF MONTANA 

In the •attar of the a•endment 
of Rule 36.19.104, pertaininq to 
the recla•ation and development 
qrante proqra• 

To: All Intereeted Pereone. 

CORRECTED NOTICE OF 
AMENDMENT 

1. On January 25, 1996, the aqency published a propoeed 
notice of a•endaent for ARM 36.19.104 pertaininq to the recla•a
tion and develop•ent qrants proqra•, at paqe 228 of the 1996 
Montana Adllinietrative Reqieter, Ieeue No. 2. on March 21, 
1996, the aqency publiehed a notice of a•endment at paqe 775 of 
the Montana Adllinietrative Reqiater, Issue No. 6, of the 
a•endaent of ARM 36.19.104. 

2. The reason for the correction is to add an explanation 
of the •other• cateqory to rule 36.19.104. Thie cateqory ie 
referenced throuqhout the sub-chapter and the deecription was 
inadvertently deleted in the amendment. The corrected rule 
read• ae followe: 

36.19.104 APPLICATION CAtEGORIES Subsections (1) throuqh 
(4) reaain the same. 

151 Proiects categorized as •other• shall onlv be recoa
aended for funding if they are qualified and only to the extent 
that tbara are fun4e remaining after funding recoamandatione are 
made in the mineral development impacts and crucial etate need 
categories. 

AUTH: 
IMP: 

90-2-1105, MCA 
90-2-1105, 1112, MCA 

3. Replacement paqes for the corrected notice of o•end
•ent were eub•itted to the Secretary of State on March 31, 1996. 

DEPARTMENT OF NATURAL RESOURCES 
AND CONS VATION 

Certified to the secretary of State on April 15, 1996. 
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BEFORE THE MONTANA DEPARTMENT OF 
NATURAL RESOURCES AND CONSERVATION 

OF THE STATE OF MONTANA 

NOTICE OF In the matter of the amendment of 
rulee 36.20.102 through 36.20.308, 
and the repeal of rule 36.20.101A, 
pertaining to weather modification 

AMENDMENT AND REPEAL 

To: All Interested Persons. 

1. On February a, 1996, the department published notice 
of the proposed amendment of rules 36.20.102 throuqh 36.20.308, 
and the proposed repeal of rule 36.20.101A, pertaining to 
weather modification, at paqe 381 of the 1996 Montana 
Adainistrative Register, Issue No. 3. 

2. The department bas amended rules 36.20.102 through 
36.20.308 aa proposed. 

AUTH: 85-3-102, MCA 
IMP: 85-3-102, MCA 

page 
3. The department has repealed rule 36.20.101A, found on 
36-4221, of the Adm:unstrative Rules of Montana, as 

proPosed. 
AUTH: 
IMP: 

4. 

85-3-102, MCA 
85-3-201, MCA 

No comments were received. 

RESOURCES 

Certified to the Secretary of State on~~~ 1996. 
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BEFORE THE BOARD OF OIL AND GAS CONSERVATION 
OF THE STATE OF MONTANA 

In the matter of the repeal of Rule 
36.22.305, pertaining to naming of 
pools, Rule 36.22.1245, pertaining to 
illegal production, Rule 36.22.1307, 
pertaining to restoration of surface, 
and Rules36.22.1601 through 36.22.1611, 
pertaining to regulations to implement 
the Natural Gas Policy Act 

TO: All Interested Persons. 

NOTICE OF 
REPEAL 

1. On January 25, 1996, the Board of Oil and Gas 
Conservation published notice of the proposed repeal of rule 
36.22,305, pertaining to na•ing of pools, rule 36.22.1245, 
pertaining to illegal production, rule 36.22.1307, pertaining to 
restoration of surface, and rules 36.22.1601 through 36.22.1611, 
pertaining to regulations to implement the Natural Gas Policy 
Act at page 232 of the 1996 Montana Administrative Register, 
issue number 2. 

coMMENT: Representatives of the Montana Petroleum 
Association, a division of Rocky Mountain Oil and Gas 
Association, suggest that the Board of Oil and Gas not repeal 
Rule 36.22.1245, pertaining to illegal production, or Rule 
36.22.1307, pertaining to restoration of surface. The MPA 
members recommend that having the provision requiring production 
from any spacing unit or pool to be done in accordance with 
rules and orders of the Board adds clarity to the statutes and 
that having the provision for surface restoration included in 
the rules keeps continuity with the statutes and keeps that 
provision in the body of the rules section which may be the 
single document an operator or contractor reviews. 

RESPONSE: The Board of oil and Gas has accepted the 
suggestion from the MPA to clarify the rules, and will not 
repeal Rules 36.22.1245 and 36.22.1307. 

2. The board has repealed rules 36.22.305, and 36.22.1601 
through 36.22.1611, found on pages 36-4839, and 36-5091 through 
36-5097, respectively, of the Administrative Rules of Montana. 

AUTH: 2-4-201 and 82-11-111, MCA 
IMP: 2-4-201, MCA 

BOARD OF OIL AND GAS CONSERVATION 

~ 
THOMAS P. RICHMOND, 
ADMINISTRATOR 

Certified to the Secretary of State awJ ;5"' I 1996. 
~~,~~~~----
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE REPEAL 
of ARM 42.11.103, 42.11.302, 
42.11.303, 42.11.304, 42.11. 
408, and 42.11.427 relating 
to Liquor Privatization Rules 

NOTICE OF REPEAL 

TO: All Interested Persons: 
1. On January 11, 1996, the Department published notice of 

the proposed repeal of ARM 42.11 .103, 42 .11. 302, 42.11. 303, 
42.11.304, 42.11.408 and 42.11.427 r·elating to liquor 
privatization at pages 66 of the 1996 Montana Administrative 
Register, issue no. 1. 

2. No public comments were received regarding these rules. 
3. The Department has repealed the rules as proposed. 

C,L_, u~d~r~ 
CLEO ANDERSON 
Rule Reviewer Director of Revenue 

Certified to Secretary of State April 15, 1996 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT ) NOTICE OF ADOPTION OF RULES 
to ARM 42.15.401 and ADOPTION ) and AMENDMENT to ARM 42.15.401 
of RULE I (ARM 42.15.601), RULE) 
II (ARM 42.15.602), RULE III ) 
(ARM 42.15.603), and RULE IV ) 
(ARM 42.15.604) relating to ) 
Medical Savings Account ) 

TO: All Interested Persons: 
1. on January 11, 1996, the Department published notice of 

the proposed amendment to ARM 42.15.401 and adoption of new 
rules I through IV (ARM 42.15.601 through 42.15.604)relating to 
medical savings accounts at page 61 of the 1996 Montana 
Administrative Register, issue no. 1. 

2. No Public Hearing was held on these rules. However, 
the Department has received both oral and written comments from 
the public relating to the proposal. As a result of the 
comments received the Department has adopted Rule IV ARM 
42.15.604 as proposed and amends ARM 42.15.401; Rule I (ARM 
42.15.601); Rule II (ARM 42.15.602); Rule III (ARM 42.15.603) as 
follows: 

42 .15. 401 DEFINITIONS (1) "Account administrator" means 
any person, partnership, limited liability company, limited 
liability partnership or corporation that acts as a third party 
fiduciary to administer a medical savings account AND IS EITHER 
A BANK, SAVINGS & LOAN, CREDIT UNION, OR TRUST COMPANY, A HEALTH 
CARE INSURER, A CERTIFIED PUBLIC ACCOUNTANT OR AN EMPLOYER WHO 
IS SELF-INSURED UNDER ERISA. 

(2) through (8) remain the same. 
(9) "Last business day" means the last business day of the 

ealendar year ACCOUNT ADMINISTRATOR'S BUSINESS YEAR. 
(10) remains the same. 
(11) "IMMEDIATE FAMILY MEMBER" MEANS ANY INDIVIDUAL WHO IS 

A LINEAL DESCENDENT OF THE ACCOUNT HOLDER AND ALSO INCLUDES 
THEIR SPOUSE. STEPCHILDREN ARE CONSIDERED LINEAL DECEDENTS IF 
THAT RELATIONSHIP WAS CREATED BEFORE THE CHILD'S EIGHTEENTH 
BIRTHDAY. 

(12) "LONG TERM CARE" MEANS A PERIOD OF NOT LESS THAN 12 
CONSECUTIVE MONTHS IN WHICH A NECESSARY OR MEDICALLY NECESSARY 
DIAGNOSTIC, PREVENTIVE, THERAPEUTIC, REHABILITATIVE, 
MAINTENANCE, OR PERSONAL CARE SERVICE IS PROVIDED IN A SETTING 
OTHER THAN AN ACUTE CARE UNIT OF A HOSPITAL. 

RULE I (ARM 42.15.601) MEDICAL SAVINGS ACCOUNT 
ADMINISTRATOR REGISTRATION (1) remains the same. 

(:ill Elver} f"ersen, partnersfiif", limited liability ee111pany, 
li111ited liability partnersfiip aRa eerf"eratien tfiat aets as a tfiird 
party fidHeiar) t:e administer a 111edieal savin~s aeeeHnt: frem olfiiefi 
tfie paytfteRt ef eli~ible medieal elaims are 111ade is ref!ttired te 
re~ister en a ferm f"retiaed by tfie EiepartmeRt. 
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(3) through (6) are renumbered (2) through (5). 

RULE II !ARM 42.15.602) MEDICAL SAVINGS ACCOUNT 
APMINISTBATOR REPORTING AND PAYMENTS (1) through (5) remain the 
same. 

(6) Failure to remit any withheld penalties within the 
time provided is considered to be an ille~al UNLAWFUL conversion 
of trust money. Penalties provided in 15-30-321, MCA, apply to 
any violation of the requirement to collect, truthfully account 
for, and pay amounts required to be withheld from ineligible 
withdrawals of the account holder. 

RULE III (ARM 42.15.603) MEDICAL SAVINGS ACCOUNT 
WITHQRAWALS (1) The funds held in a medical savings account may 
be withdrawn by the account holder at any time for eligible 
medical expenses. Withdrawals for the purpose of paying eligible 
medical expenses shall not be subject to the 10% penalty. 

(2) Requests made by account holders for withdrawals to 
pay for eligible medical expenses must be supported by AN 
ITEMIZED STATEMENT OF EXPENSES eapies ef eli~iele ffieaieal 
expeHses that were either paid or charged by the account holder 
AND THE SIGNATURE OF THE ACCOUNT HOLDER ATTESTING THAT THESE 
EXPENSES ARE "ELIGIBLE MEDICAL EXPENSES". An eligible medical 
expense means any medical expense that is deductible for 
purposes of section 213(d) of the Internal Revenue Code. 

(3) The burden of proving that a withdrawal from a medical 
savings account was made for an eligible medical expense is upon 
the account holder and not upon the account administrator. 

(4) There shall be a penalty for withdrawal of funds by 
the account holder for purposes other than the payment of 
eligible medical expenses EXCEPT UPON THE DEATH OF THE ACCOUNT 
HOLDER. The penalty shall be ten percent of the amount of the 
withdrawal from the account and, in addition, the amount 
withdrawn shall be taxed as ordinary income. 

( 5) The direct transfer of funds from a medical savings 
account to a medical savings account with a different account 
administrator shall not be considered a withdrawal for purposes 
of this rule. A DIRECT TRANSFER IS WHEN MONIES IN AN ACCOUNT ARE 
TRANSFERRED TO A NEW ACCOUNT WITHOUT THE BENEFICIARY OR ACCOUNT 
HOLDER RECEIVING ANY FUNDS. 

(6) Withdrawals made on the last business day are not 
subject to the ten percent penalty but shall be taxed as 
ordinary income. 

(7) Except as provided in (8) all payments made from a 
medical account must be made payable to the account holder~ ~ 
to their estate OR TO THEIR LEGAL GUARDIAN. 

( 8) If an agreement exists between the account holder, 
account administrator and the payee, withdrawals for eligible 
medical expenses can be done electronically. 

(9) ALL MEDICAL RECORDS AND EXPENSES ARE TO BE KEPT 
CONFIDENTIAL BY THE ACCOUNT ADMINISTRATOR UNLESS AUTHORIZATION 
IS GIVEN BY THE ACCOUNT HOLDER. 
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3. Oral and written comments received are summarized as 
follows along with the responses of the Department: 

COMMENT: ARM 42.15.401(5). The term "dependent" could be 
simply stated as an individual who is claimed or could be 
claimed as an exemption for income tax purposes. 

RESPONSE: No major revisions are being proposed to this 
rule. The minor changes that were made are a result of some 
housekeeping which is required for all agencies under the 
statutes. 

COMMENT: Rule 111(5), should be amended to add the term 
"direct transfer of funds•. 

RESP9NSE: The Department concurs and a definition will be 
added to state •a direct transfer is when monies in an account 
are transferred to a new account without the beneficiary or 
account holder receiving any funds". 

COMMENT; ARM 42.15.401(9). The definition of "last 
business day• appears to be vague in that it does not define 
whose last business day is being referenced. A fiscal year 
account administrator would have two "last business days". As 
is, the proposed regulation will only cause grief for the 
account administrator and is unnecessary. 

RESPONSE: The Department agrees. The "last business day" 
is the last day of the account administrator's business year. To 
prevent any confusion between the account administrator and the 
account holder, the account administrator is required to notify 
the account holder in writing within 30 days after an account is 
opened stating what day is the "last business day" of the 
account administrator. 

COMMENT: Rule 1(2) appears to be redundant. "Account 
administrator• is defined in section (1) and does not have to be 
defined again. 

RESPONSE: The Department concurs and the rule is amended 
to correct that redundancy. 

COMMENT: Rule III(7) should also make payments allowable 
to guardians of account holders. The purpose is that if an 
account holder became incapacitated, a guardian could cash 
checks from the account. 

RESPONSE: The Department agrees and will add language to 
allow "legal guardians" to be able to receive payments if the 
account holder is incapacitated. 

COMMENT: It seems that the legislative intent was to 
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combine the benefit of the medical savings account law and 
section 15-30-111(2) (h), MCA, to provide both an exclusion for 
the insurance premiums paid and the use of the $3,000 medical 
savings account exclusion. Is the $3,000 limitation that can be 
contributed to a medical savings account in addition to that 
amount excluded under section 15-30-111 (2) (h), MCA, or IRC 
section 106, or is the $3,000 limitation reduced by any 
exclusion? 

RESPONSE: No. The $3,000 limitation for a medical savings 
account is not reduced by the amount deducted under section 15-
30-111 (2) (h), MCA. Clearly, it was the legislative intent with 
the enactment of the medical savings account plan to allow a 
person, who is eligible, to take both deductions to their full 
extent. However, it was also the intent of the legislature that 
a person not receive a double deduction. 

COMMENT: The medical savings account legislation requires 
that the account holder be a resident of Montana. What is the 
result if an account holder becomes a nonresident? Is the entire 
principal and accrued interest in the account immediately 
taxable or is it taxable at some future point in time? Is the 
withdrawal Montana source income if the account holder is a 
nonresident? 

RESPONSE: Under section 15-30-131, MCA, nonresidents are 
treated like residents and are allowed the same deductions as a 
resident in arriving at taxable income. Therefore, there is not 
a taxable event unless the account holder withdraws the monies 
for a non-medical purpose. In that case, it becomes taxable to 
Montana if there was a deduction taken previously on the Montana 
return. 

COMM£NT: Can an account administrator be a nonresident? If 
an account administrator can be a nonresident, can an account be 
transferred to a nonresident account administrator? 

RESPONSE: Yes, an account administrator can be a 
nonresident. The law states that a CPA who is licensed to 
practice in Montana can be an account administrator. This 
allows a nonresident who is a CPA and licensed in Montana to be 
an account administrator. Since an account administrator can be 
a nonresident, it follows that an account can be transferred to 
a nonresident account administrator who is registered with the 
Department of Revenue. If the account administrator is not 
registered with Montana, the account cannot be transferred to 
him. 

COMMENT: Upon the death of an account holder and the 
distribution of the monies in the account to the estate, what is 
the tax effect? Are the monies exempt from tax? If the income is 
not tax exempt, may arrangements be made for the estate to 
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transfer the medical savings account to an immediate family 
member with current exemption and potential future tax liability 
upon withdrawal? 

R£SPONSE: Under the tax benefit rule, the monies would be 
taxable to the estate if they were taken as a deduction by the 
decedent. Even though a tax-exempt transfer to one or more of 
the heirs would be advantageous, it is not allowed under present 
law. 

COMMENT: Upon the death of the account holder, would the 
account be subject to the 10% penalty if the monies were paid 
to a beneficiary? 

RESPQNSE: The intention is not to penalize the beneficiary 
because of the death of the account holder. The Department will 
provide for an exception to the penalty in case of death. 

COMMENT: The term "immediate family member" needs to be 
defined so that future differences of opinion can be avoided. 

RESPONSE: The term "immediate family member" means 
individuals who are lineal decedents of the account holder and 
their spouse. Stepchildren are considered lineal decedents if 
that relationship was created before the child's eighteenth 
birthday. The Department amended ARM 42.15.401 by adding (11) 
as a definition for this phrase. 

COMMENT: The term "long term care" needs to be defined 
since it is not defined in either the law or in the regulations. 

RESPONSE: Long term care means a period of not less than 
12 consecutive months 1n which a necessary or medically 
necessary diagnostic, preventive, therapeutic, rehabilitative, 
maintenance, or personal care service is provided in a setting 
other than an acute care unit of a hospital. The Department 
amended ARM 42.15.401 to cover this issue. 

COMMENT: The proposed rule requires an account holder to 
provide "documentation of eligible medical expenses" to the 
account administrator. It would be in the best interests of the 
public to add a provision that makes the medical records and 
expenditures confidential. 

RESPONSE: The Department concurs. A new subsection has 
been added that states "all medical records and expenses of the 
account holder are to be kept confidential by the account 
administrator unless otherwise authOJ:ized by the account 
holder". 

COMMENT: If the Department, in addition to the 10% 
penalty, would have withholding on the amounts withdrawn that 
were taxable, it would be better able to ensure the 

8-4/25/96 Montana Administrative Register 



-1167-

collectability of taxes on that income. 

RESPONSE: There are no provisions under the law for 
mandatory withholding. However, if the account administrator 
and account holder want to enter into an agreement to 
voluntarily withhold money on taxable amounts withdrawn, the 
Department will accept the monies. 

COMMENT: The citizens would be better served if there were 
penalties imposed on account administrators who do not meet the 
registration, reporting or other requirements proposed by the 
regulations. 

RESPONSE: Under the law, there are no penalties on account 
administrators, thus we cannot implement any through rules. 

COMMENT: The law states that account holders "may" submit 
documentation of eligible medical expenses paid to the account 
administrator for payment. Rule III(3), states that the "burden 
of proving that a withdrawal from a medical savings account is 
upon the account holder and not the account administrator". How 
can the Department interpret the term "may" to impose a burden 
of proof? Will the proposed regulation make the account 
administrator a finder of fact in a potential dispute about 
whether an item of expense is an eligible medical expense as 
defined by the Internal Revenue Code? If the account 
administrator is wrong, they may be held liable for breach of 
contract. A possible alternative would be for a regulation that 
would allow the account administrator to pay a questionable 
claim, but then notify the Department that there was a dispute. 
The Department then could make its own finding of fact. 

RESPONSE: The Department feels that to ease the burden of 
proving that every withdrawal request is an "eligible medical 
expense", the account administrator could create a form on which 
the account holder specifies the medical expense and the dollar 
amount requested to be reimbursed. At the bottom of the form, 
the account holder would be required to sign stating that the 
above items were unreimbursed, allowable "eligible medical 
expenses". If the account administrator felt that the items 
claimed are not valid medical expenses, they should pay the 
claim and then contact the Department. The proposed rule will be 
amended in Rule II (ARM 42.15.603(2)) to state that account 
holder claims must be supported by an itemization of eligible 
medical expenses and attest to the correctness of the expense. 

COMMENT: The proposed definition of "Account Administrator" 
under ARM 42.15.401 is unlimited as to the entities who qualify, 
while, the controlling statute, section 15-61-102, MCA, limits 
the definition to: 1) banks, savings & loans, credit unions, and 
trust companies; 2) health care insurers; 3) certified public 
accountants; and 4) an employer if they are self-insured under 
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ERISA. Should this be amended or deleted? 

RESPONSE: The Department concurs. Language will be added 
to ARM 42.15.401(1) so only those entities are eligible. 

COMMENT: Rule II (6) provides that "a failure to rerHt any 
withheld penalties within the time provided is considered to be 
an illegal conversion of trust money". This statement is beyond 
the rule making authority of the Department in that the statute 
in question imposes no such penalty which is criminal in nature. 

RESPONSE: The Department will strike "illegal" and replace 
it with "unlawful". 

QOMMENT: Proposed Rule IV imposes personal liability upon 
"officers and owners" of banks and other entities acting as 
"account administrators". The law contains no provision or 
language imposing or authorizing the imposition of such personal 
liability. Without a supporting statute the Department lacks the 
authority or rule making power to impose personal liability upon 
the officers or shareholder of a bank. 

RESPONSE: Section 15-61-203(2), MCA, states in part "IT] he 
administrator shall withhold from the amount of the withdrawal 
and, on behalf of the employee or account holder, pay as a 
penalty to the department of revenue The account 
holder is acting as a fiduciary for the Department and the 
employee when they withhold penalty monies from a withdrawal. In 
acting in such a capacity, the account administrators are 
responsible for those monies. 

4 . Therefore, the Department adopts the rule with the 
amendments listed above. 

C~t~ 
CLEO ANDERSON 
Rule Reviewer 

Certified to Secretary of State April 15, 1996 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) NOTICE OF AMENDMENT, REPEAL 
of ARM 42.17.101, 42.17.103, ) AND ADOPTION OF RULES 
42.17.112, 42.17.113, 42.17. ) 
114, 42.17.118, 42.17.121, ) 
42.17.145, 42.17.147, 42.17. ) 
148, 42.17.149, 42.17.401, ) 
and 42.17.403 and REPEAL of ) 
ARM 42.17.102, 42.17.104, ) 
42.17.115, 42.17.116, ) 
42.17.117, 42.17.146 and ) 
42.17.201 and ADOPTION of ) 
NEW RULES I (ARM 42.5.210); ) 
II (ARM 42.5.211); III (ARM ) 
42.5.212); IV (ARM 42.5.213) ) 
relating to Withholding and ) 
Old Fund Liability Taxes ) 

TO: All Interested Persons: 
1. On January 11, 1996, the Department published notice of 

the proposed amendment, adoption, and repeal of rules relating 
to Title 42, Chapter 17 dealing with withholding and old fund 
liability taxes at page 97 of the 1996 Montana Administrative 
Register, issue no. 1. 

2. A public hearing was held on February 7, 1996. No 
testimony was presented at the hearing but subsequent to that 
hearing written comments were received and are summarized as 
follows along with the response of the Department: 

COMMENT: Patricia De Vries, CPA, contacted the Department 
protesting the requirement that all new employers are required 
to send monthly payments. 

RESPONSE: Prior to enactment of House Bill 293, if an 
employer withheld less than $10 per quarter state income tax, 
the payment was not due until February 28 (the same time wage 
statements (W-2's) were due). 

The intent of House Bill 293 was to simplify employer 
requirements by paralleling federal due dates and remittance 
requirements and facilitating more efficient processing of tax 
payments. 

Although the federal deposit rule is that new employers 
must follow a monthly schedule, under a federal "de minimis 
rule", an employer's obligation is satisfied if the total amount 
of accumulated employment taxes for the quarter is less than 
$500 and the amount is fully deposited or paid with a timely 
filed return for the quarter. 

Both the state and the employer incur costs associated with 
processing payments. In the case of de minimis payments, it may 
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cost more to process the check than will be realized by the 
state. 

On an exception basis, it makes sense to have a $100 de 
minimis rule for state purposes based on an employer estimate of 
the total annual withholding and old fund liability tax 
liability. If, during the year, the tax liability exceeds 
$100, the total amount must be deposited with the state and 
monthly payments resume. The responsibility to monitor the tax 
liability necessarily lies with the employer. 

Cost benefit, for both the employer and the state, and 
consistency and materiality are the basis for amendment to the 
rules. Employers and the state will benefit from the rule. 

3. The Department has amended the rule as follows: 

42.17.113 REPQRTS AND PAXMENIS (1) through (B) remain the 
same. 

( 9) DE MINIMIS EXCEPTION: IF AN EMPLOYER'S ESTIMATED 
ANNUAL STATE INCOME TAX WITHHOLDING AND OLD FUND LIABILITY TAX 
LIABILITY IS NOT EXPECTED TO EXCEED $100 FOR THE CALENDAR YEAR, 
THE EMPLOYER MAY APPLY TO THE DEPARTMENT OF REVENUE TO REMIT AND 
FILE ON THE ANNUAL REPORT AND REMITTANCE SCHEDULE. IF, DURING 
THE YEAR, THE COMBINED LIABILITY EXCEEDS $100, THE EMPLOYER MUST 
REMIT THE TOTAL AMOUNT DUE AND BEGIN TO REMIT ON A MONTHLY BASIS 
FOR THE REMAINDER OF THE CALENDAR YEAR. THE EMPLOYER IS 
RESPONSIBLE FOR MONITORING THE ACCRUED COMBINED TAX LIABILITY. 

AUTH: Sec. 15~30-305 MCA; IM£: Sees. 15-30-204, 15-30-210, 
15-30-211 and 39-71-2503 MCA. 

4 . Therefore, the Department has adopted the remaining 
rules as proposed and adopts ARM 42.17.113 with the amendments 
listed above. 

~~~~--
CLEO ANDERSON 
Rule Reviewer Director of Revenue 

Certified to Secretary of State April 15, 1996 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT 
of ARM 42.19.401, 42.19.402, 
42.19.1240 and REPEAL of ARM 
42.19.201 and 42.19.202 
relating to the Low Income 
Property Rules and Income and 
Property Tax Relief Rules 

NOTICE OF AMENDMENTS AND 
REPEAL OF RULES 

TO: All Interested Persons: 
1. On January 11, 1996, the Department published notice of 

the proposed amendment of ARM 42.19.401, 42.19.402, 42.9.1240 
and the repeal of ARM 42.19.201 and 42.19.202 relating to low 
income property rules and income and property tax 
relief rules at page 87 of the 1996 Montana Administrative 
Register, issue no. 1. 

2. No public comments were received regarding these rules. 
3. The Department has amended and repealed the rules as 

proposed. 

CLEO ANDRSON 
Rule Reviewer 

MICK ROBir'iSON 
Director of Revenue 

Certified to Secretary of State April 15, 1996 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION 
of RULE I (ARM 42.20.154), 
AMENDMENT of ARM 
42.20.134, 42.20.135, 42.20. 
139, 42.20.146, 42.20.147, 
42.20.150, 42.20.201, 42.20. 
202, 42.20.204, 42.20.205, 
and REPEAL of ARM 42.20.113, 
42.20.114, 42.20.115, 42.20. 
116, 42.20.133, 42.20.158 
relating to Real Property 

NOTICE OF ADOPTION, AMENDMENT 
AND REPEAL OF RULES 

TO: All Interested Persons: 
1. On January 11, 1996, the Department published notice of 

the proposed adoption, amendment and repeal of rules for Title, 
42, Chapter 20 relating to real property at page 107 of the 1996 
Montana Administrative Register, issue no. 1. 

2. A Public Hearing was held on February 7, 1996, to 
consider the proposed adoption, amendments and repeal. No one 
appeared to testify. However, a written cx:nm;mt was received fro,, 
Senator Ken Mesaros and the Montana Stockgrowers Association 
within the prescribed time for public comments. Those comments 
and the Department's response are summarized below: 

COMMENT: There were two assumptions made in the intent of 
SB 138 - 1) If the counties determined the value previously, 
then they would continue to do so after passage of SB 138. 2) If 
you shift market value to productive level, there should be a 
tax reduction, that was reflected in the fiscal note that 
accompanied this legislation. 

The adoption of Rule 1(2) which relates to the valuation of 
one acre beneath agriculture improvements and improvements on 
agricultural land may be inconsistent with the intent of SB 138. 
SB 138 was introduced to relieve agricultural producers from 
escalating property taxes on one acre farmsteads which resulted 
from legislation passed in the 1993 Montana legislature. 

The intent of SB 138 was to appraise the one acre beneath 
agricultural improvements at a similar value to the agriculture 
land associated with the agricultural operation being appraised. 
The references in 15-7-202 ( 1) (c) ( ii) and 15-7-206 (2) , MCA, were 
intended to appraise the one acre under the same ownership as 
agricultural land and valued at the class with the highest value 
and production capacity under the same ownership. 

Proposed Rule 1(2) could be interpreted to value the one 
acre at the highest productive value and production capacity of 
agricultural land statewide. In other words, an agricultural 
operation under the same ownership could receive a valuation for 
the one acre farmstead based upon a classification of 
agricultural property that's not under the producer's ownership. 
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For example, an agricultural producer may have dryland farm 
ground and grazing land. The intent of SB 138 was to value the 
one acre farmstead at the highest value and productive capacity 
under his or her ownership. Proposed Rule I ( 2) could be 
interpreted to value the one acre farmstead at the highest 
classification for irrigated lands statewide. This result is 
not the intent of SB 138, nor reflective of the legislative 
history. 

The intent of SB 138 was to take into consideration 
classification differences and regional difference in 
agricultural lands. The proposed Rule I may result in increased 
taxes in certain areas of the state if an across the board 
approach is used. Reconsideration of the proposed rule should 
take place in light of the intent and legislative history. 

RESPONSE: The Department believes that 15-7-206(2), MCA, is 
quite clear in expressing the intent of the legislature in 
valuing the one acre site at the valuation of the highest valued 
agricultural land in the state. There is no modifying language 
to indicate that it should be determined by the value of either 
the highest valued agricultural land in the individual property 
ownership or the highest valued agricultural land in the county. 

3. The Department has adopted the rules as proposed. 

6~~&.2-
CLEO ANDERSON 
Rule Reviewer Director of Revenue 

Certified to Secretary of State April 15, 1996 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.21.106, 42.21.107, ) 
42.21.113, 42.21.122. 42.21. ) 
123, 42.21.124, 42.21.131, ) 
42.21.137, 42.21.138, 42.21. ) 
139, 42.21.140, 42.21.151, ) 
42.21.155, 42.21.156, 42.21. ) 
158, 42.21.301, 42.21.302, ) 
42.21.303, 42.21.304, 42.21. ) 
305, 42.21.310 and REPEAL of ) 
42.21.309 and 42.21.313 ) 
relating to Personal Property ) 

NOTICE OF AMENDMENT AND 
REPEAL OF RULES 

TO: All Interested Persons: 

1. On December 7, 1995, the Department published notice of 
the proposed amendment and repeal of rules for personal property 
at page 2653 of the 1995 Montana Administrative Register, issue 
no. 23. 

2. 
consider 
received 
with the 

A Public Hearing was held on January 3, 1996, to 
the proposed amendments and repeals. Testimony 

at the hearing and subsequently are summarized along 
Department's comments below: 

COMMENT; Mr. Bob Gilbert, representing the Montana Tow 
Truck Association, was concerned that the proposed rule for 
trucks, ARM 42.21.106, gave far less tax relief to trucks over 
1.5 tons. If the Department keeps the old depreciation schedule 
and the Class 8 tax rate reduction mandated by Senate Bill 
417, the tax relief would be considerably more that what will 
happen under the proposed rule change. 

RESPONSE; Mr. Gilbert is correct. According to the Truck 
Blue Book and depreciation calculations using that valuation 
book, the rate of depreciation for used trucks has declined. 
Used trucks, according to the Truck Blue Book, have held their 
value or have increased in value in recent years. That fact is 
also reflected in the depreciation schedules. Nonetheless, the 
value of used trucks will show decreases for 1996, just not as 
much had the Department not updated the depreciation schedule. 
Each year, the Department calculates a new depreciation 
schedule, using the Truck Blue Book. To end that practice and 
freeze the depreciation schedule would seem to be in violation 
of 15-8-111 and 15-8-201, MCA, which mandate we determine market 
value on a yearly basis. In conclusion, the depreciation 
schedule changes and the methodology to calculate those 
depreciation changes arG done each year to reflect current 
market value in compliance with current law. 
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COMMENT: Mr. Gilbert, representing the Montana Tow Truck 
Association, was concerned that the Truck Blue Book did not 
accurately reflect the Montana market. He believes the book 
cannot reflect the value without acknowledging each market area. 
Mr. Gilbert also indicated that perhaps the NADA guide should be 
used. 

RESPONSE: A review of the 1996 Truck Blue Book indicates 
the book has regional adJustments. Montana is in Region C. Had 
we used these regional adjustments, the value on all trucks over 
l.S tons would have been increased by 8%. The Truck Blue Book is 
much more comprehensive than NADA' s, listing more make and 
models and adjustments to basic models. The Truck Blue Book's 
historical use is well established. Mr. Gilbert or any taxpayer 
may review the Truck Blue Book or the NADA book at any of our 
appraisal/assessment offices across the state or at the Division 
office in Helena. 

COMMENT: Mr. Gilbert, representing the Montana Tow Truck 
Association, indicated that, after House Bill 363 was tabled in 
the Senate Taxation Committee, it was understood the entire 
issue of truck and automobile taxation was going to be discussed 
during the interim to work toward a valuation solution that was 
acceptable to all parties. Mr. Gilbert had not been informed of 
any attempts to work on the issue. 

RESPONSE: The Revenue Oversight Commit tee decided to 
aggressively pursue the issue of truck and automobile taxation. 
The committee called for the creation of an interim work group. 
That group was formed on January 10, 1996 and is composed of 
members of the trucking and automobile industry, including Mr. 
Bob Gilbert of the Montana Tow Truck Association, Mr. Ben 
Havdahl of the Montana Motor Carriers Association, Mr. Steve 
Turkiewicz of the Montana Automobile Dealers Association, Mr. 
Dan Wyrick of Mergenthaler's Transfer and Storage, Mr, Dale 
Clark of the Montana Grain Grower's Association, as well as 
representatives of state and local government. The intent of 
the interim work group/committee is to review all aspects of 
motor vehicle taxation, make recorrunendations to the Revenue 
Oversight Committee, and draft proposed legislation if 
appropriate. 

COMMENT: Mr. Gilbert, representing the Montana Tow Truck 
Association, expressed concern that we were already applying the 
rule yet it is only a proposed rule. 

RESPONSE: The rule was promulgated and proposed in 199S 
for application in the 1996 tax year. However, the actual 
hearing and public review did not take place until January 3, 
1996. The proposed ~hanges and the methods to calculate those 
changes have been used for at least Lwo decades, They are part 
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of a long standing practice of the Department and are required 
by law. Using the old schedule and not changing depreciation 
percentages or years may have resulted in incorrect levels of 
depreciation being given to trucks. For instance, the new 
proposed schedule gives a 1994 truck a 36% depreciation rate (% 
good), whereas if we had kept the old schedule, a 1994 truck 
would have been depreciated at 41% good. The result would have 
been a higher value in 1996 compared to 1995. 

COMMENT: Bob Gilbert, representing the Montana Tow Truck 
Association, Milo Casagrande, a tow truck operator from Miles 
City, and Ben Havdahl, representing the Montana Motor Carrier's 
Association expressed concern that the department's schedule 
actually increased the amount of taxes the truck owners would be 
paying in 1996. Several examples, spreadsheets and handouts 
attempted to reflect that concern. 

RESPONSE: The valuation of property is but one component 
of many that have an effect on property taxes. In effect, the 
changes to the depreciation schedules, as proposed in these 
rules, simply mean the reduction in value, and possibly taxes, 
will not be as great as it would have been had we used the old 
schedule and simply adjusted the years on the old schedule. 
However, this would not have reflected the historical practice 
of updating the schedule on a yearly basis nor would it have 
been in compliance with statutes mandating use of current market 
value. The Truck Blue Book, for several years, has shown a 
reduction in the rate of depreciation of used trucks. That 
trend is reflected in this year's rule and depreciation schedule 
changes. 

We also prepared a spreadsheet that reflects the changes in 
depreciation percentages over the past ten years. This 
spreadsheet and the corresponding depreciation schedules are 
available for review in the Department of Revenue, Office of 
Legal Affairs, as part of the official file on this 
administrative rule hearing. 

3. The Department has amended and repealed the rules as 
proposed. 

CLEO ANDERSON 
Rule Reviewer Director of Revenue 

Certified to Secretary of State April 15, 1996 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE REPEAL NOTICE OF REPEAL OF RULES 
of ARM 42.23.111, 42.23.203, 
42.23.416, 42.23.417, 42.23. 
602, 42.23.604, 42.24.101, 
42.24.107, 42.24.108, 42.24. 
122, 42.24.201 relating to 
General and Special Provisions) 
for Corporation License Tax ) 

TO: All Interested Persons: 
1. On January 11, 1996, the Department published notice of 

the proposed repeal of ARM 42.23·111, 42.23.203, 42.23.416, 
42.23.417, 42.23.602, 42.23.604, 42.24.101, 42.24.107, 
42.24.108, 42.24.122, and 42.24.201 relating to corporation 
license taxes at pages 68 of the 1996 Montana Administrative 
Register, issue no. 1. 

2. No public comments were received regarding these rules. 
3. The Department has repealed the rules as proposed. 

CLEO ANDERSON 
Rule Reviewer Director of Revenue 

Certified to Secretary of State April 15, 1996 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION NOTICE OF ADOPTION 
of RULE I (ARM 42.23.504), 
II (ARM 42.23.505), and III 
(ARM 42.23.506) relating to 
Infrastructure User Fee Credit) 

TO: All Interested Persons: 
1. On February 22, 1996, the Department published notice 

of the proposed adoption of new rules I through III relating to 
Infastructure User Fee Credit at page 538 of the 1996 Montana 
Administrative Register, issue no. 4. 

2. No public comments were received regarding these rules. 
3. The Department has adopted the rules as proposed. 

CLEO ANDERSON 
Rule Reviewer 

Mlcthiari?:/ 
Director of Revenue 

Certified to Secretary of State April 15, 1996 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) NOTICE OF AMENDMENT AND 
of ARM 42.35.101, 42.35.104, ) REPEAL OF INHERITANCE 
42.35.312, 42.35.323, 42.35. ) TAX RULES 
333, 42.35.512, 42.35.513, ) 
42.35.514, 42.35.515, 42.35. ) 
516, 42.35.517, 42.35.518, ) 
42.35.519 and REPEAL of ARM ) 
42.35.313, 42.35.314, 42.35. ) 
315 relating to Inheritance ) 
Tax Rules ) 

TO: All Interested Persons: 
1. On January 11, 1996, the Department published notice of 

the proposed amendment of ARM 42.35.101,42.35.104, 42.35.312, 
42.35.323, 42.35.333, 42.35.512, 42.35.513, 42.35.514, 
42.35.515, 42.35.516, 42.35.517, 42.35.518, 42.35.519 and repeal 
of ARM 42.35.313, 42.35.314, 42.35.315 relating to Inheritance 
Tax Rules at page 91 of the 1996 Montana Administrative 
Register, issue no. 1. 

2. Written comments were received from Junkermier, Clark, 
Campanella and Stevens, P.C. and are summarized as follows along 
with the response of the Department: 

COMMENT: ARM 42.35.101. The wording "shall not include" in 
sections six and seven is confusing. "Shall not include" is a 
double negative. It is suggested that the wording be changed. 

RESPONSE: The Department concurs and will delete the 
wording "shall not include" from subsections 6 and 7 of ARM 
42.35.101. 

3. The Department has further amended ARM 42.35.101 to 
comply with the comments received. Additionally, the Department 
is amending ARM 42.35.512 to clarify the sections referred to in 
(1). Those amendments are as follows: 

42.35.101 DEFINITIONS (1) through (5) remain the same. 
(6) "Expense of funeral", as used in ARM 42.35.312, shall 

include only those reasonable funeral expenses actually paid by 
the estate. The deduction for funeral expenses paid shall not 
inelttde e~ must be reduced by the amount of any lump sum death 
payments received by the estate that are used by the estate to 
pay funeral expenses. 

(7) "Expense of last illness", as used in ARM 42.35.312, 
shall include only those reasonable expenses of last illness due 
and owing by the decedent at the date of the decedent's death. 
The deduction for medical expenses paid shall ea!: ittelt~de or 
must be reduced by the amount of any death benefit or insurance 
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received by the estate that is used by the estate to pay medical 
expenses. 

(B) remains the same. 

42.35.512 GROSS CASH RENTAL (1) Gross cash rental is the 
total amount of cash received for the use of actual tracts of 
comparable farm real property in the same locality as the prop
erty being specially valued during the period of one calendar 
year. This amount is not diminished by the amount of any 
expenses or liabilities associated with the farm operation or 
the lease. See ARM 42.35.519 for a definition of comparable 
property and rules for property on which buildings or other 
improvements are located and farms including multiple property 
types. Only rentals from tracts of comparable farm property 
which are rented solely for an amount of cash which is not 
contingent upon production are acceptable for use in valuing 
real property under 72-16-335, MCA. The rentals considered must 
result from an arm's length transaction as defined in ~ 
seetiefl ARM 42.35.514. Additionally, rentals received under 
leases which provide for payment solely in cash are not 
acceptable as accurate measures of cash rental value if 
involvement by the lessor (or a member of the lessor's family 
who is other than a lessee) in the management or operation of 
the farm loan extent which amounts to material participation 
under the provisions of 72-16-331, MCA, is contemplated or 
actually occurs. In general therefore rentals for any property 
which qualifies for special use valuation cannot be used to 
compute gross cash rentals under tfiis aeetieR 72-16-335, MCA, 
because the total amount received by the lessor does not reflect 
the true cash rental value of the real property. 

4. Therefore, the Department adopts and repeals the rules 
as proposed and adopts ARM 42.35.101 and 42.35.512 with the 
additional amendments listed above. 

c_M~A40~~ 
CLEO ANDE~ 
Rule Reviewer Director of Revenue 

Certified to Secretary of State April 15, 1996 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) NOTICE OF AMENDMENT AND 
of ARM 42.36.101, 42.36.102, ) REPEAL OF RULES 
42.36.103, 42.36.201, 42.36. ) 
202, 42.36.211, 42.36.212, ) 
42.36.404, 42.36.405, 42.36. ) 
406, 42.36.407, 42.36.408, ) 
42.36.501, and 42.36.502 and ) 
REPEAL of ARM 42.36.213, ) 
42.36.214, 42.36.215, 42.36. ) 
216, 42.36.217, and 42.36.218 ) 
relating to Inheritance Taxes ) 

TO: All Interested Persons: 

1. On January 11, 1996, the Department published notice of 
the proposed amendment and repeal of rules for chapter 36 of 
Title 42 as shown above relating to inheritance taxes at pages 
70 of the 1996 Montana Administrative Register, issue no. 1. 

2. A Public Hearing was held on Februar·y 6, 1996, to 
consider the proposed amendments and repeals. No one appeared 
to testify and no written comments were received. 

3. The Department has amended and repealed the rules as 
proposed. 

// .··) 

CL~~~~f1_/ 
Rule Reviewer 

Certified to Secretary of State April 15, 1996 
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VOLUME NO. 46 OPINION NO. 15 

CITIES AND TOWNS - Authority to use excess cash to create 
irrevocable trust fund; 
INITIATIVE AND REFERENDUM - Effect of referendum on matter 
beyond authority of local government; 
PUBLIC FUNDS - Authority of city to use excess cash to create 
irrevocable trust fund; 
TAXATION AND REVENUE - Propriety of city levying taxes when it 
has cash surplus; 
MONTANA CODE ANNOTATED - Sections 7-1-4124, 7-5-131 (2) (a), 7-6-
202, -4133, -4222, -4229, -4230, -4240, -4601, 7-7-4264, 17-6-
204, 90-5-109; 
MONTANA CONSTITUTION - Article III, section 5; article XI, 
section 4; 
OPINIONS OF THE ATTORNEY GENERAL - 42 Op. Att'y Gen. No. 20 
(1987), 40 Op. Att'y Gen. No. 17 (1983), 39 Op. Att'y Gen. No. 
55 (1982). 

HELD: A city with general government powers must add any 
excess cash balance into the calculation of its annual 
budget and may not use such cash to create a ten-year 
irrevocable trust fund operated by a third-party 
trustee. 

April 3, 1996 

Mr. Lee Kerr 
Forsyth City Attorney 
P.O. Box 69 
Forsyth, MT 59327 

Dear Mr. Kerr: 

You have requested my opinion on a question which I have phrased 
as follows: 

May a city with general government powers, which 
established a trust fund from previously unbudgeted, 
nontax revenues, disregard those revenues in 
determining the annual levy and use the money to 
create an irrevocable ten-year trust fund? 

Your question arose as a result of a controversy over the 
spending of interest from a trust fund established in 1981 by 
the City of Forsyth, a general government powers municipality. 
In 1981 the city received $750,000 from a partnership of utility 
companies as a fee for the city's issuance of industrial revenue 
bonds to finance pollution control devices for the power 
generation facilities at Colstrip, Montana. 
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The city council decided to invest the money by entering into a 
trust agreement with a trust company for management of the trust 
and referred to the voters the option of either using all of the 
trust income for annual budget expenditures or using only 
50 percent of the trust income for annual budget expenditures. 
The ballot language also indicated that the city council would 
refer the matter to the voters again in ten years. In November 
1981 the voters approved using 50 percent of the trust income 
for annual budget expenditures and reinvesting the remaining 
income. 

An ordinance was passed by the city council after the vote 
authorizing $750,000 to be invested in the "City of Forsyth 
Trust Fund." The ordinance provided that the city council could 
enter into a contract with a trust company that would manage the 
trust fund for a period not to exceed ten years for a fee 
authorized by the council. A trust agreement was executed 
between the city and the First Trust Company of Montana. The 
agreement provided that the trustee would manage the trust in 
accordance with the voter preference and created a trust fund in 
which one-half of the trust income was reinvested and the other 
half transferred to the city at a time the city would determine. 
Neither in 1981 nor in any year thereafter was the trust corpus 
used to determine the city's general operating expenses or the 
annual tax levy. 

In 1991. a second election was held where the voters again 
approved using one-half of the trust income for budget 
expenditures and reinvesting the remainder of the trust income. 
Believing that the vote only affected the original principal 
amount and having 22.5 percent more than the original principal 
in the fund, the city council entered into a new trust 
agreement, reserving the 22.5 percent in a subaccount from which 
the city could spend all of the income or principal. The 
remainder was to be managed as it had been for the original ten 
years with 50 percent of the interest going to cover city 
expenses and 50 percent being reinvested. You were requested by 
the mayor of Forsyth to seek an opinion as to whether there was 
a violation of the public vote by the establishment of this 
subaccount. As you correctly point out, however, the validity 
of the trust fund must be examined before addressing its 
management. Because I conclude, as explained below, that the 
establishment of the trust fund was not authorized by law, it is 
unnecessary to address the issue of the validity of the creation 
of the subaccount. 

The City of Forsyth is an incorporated city with general 
government powers. In addressing the question presented here, 
this opinion is restricted to the validity of a trust fund 
established by a city, such as Forsyth, which has general 
government. powers; it does not necessarily affect the validity 
of a trust. fund created by a city with self-government powers. 
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As an incorporated city with general government powers, Forsyth 
is a municipal corporation vested with •legislative, 
adminiatrati ve, and other powers provided or implied by law." 
Mont. Canst. art. XI, § 4 ( 1) (a) . The powers of incorporated 
cities and towns must be liberally construed. Mont. Canst. art. 
XI, § 4 (2). This rule of construction, however, "does not of 
ita own force confer new powers on local governments.• 40 Op. 
Att'y Gen. No. 17 at 66 (1983). Although express or implied 
powers are to be construed liberally, there must nonetheless be 
some constitutional or statutory basis for their existence. 
14.._; see also 42 Op. Att'y Gen. No. 20 at 74-75 (1987) (county 
with general government powers has no inherent authority to 
establish housing for the elderly) . Therefore, there must be a 
statutory provision that either explicitly or implicitly confers 
authority on the city to establish a trust fund with the bond 
issuance fee, saving the money at ten-year incrementa and not 
using it to reduce the annual all-purpose tax levy that supports 
the city's operating budget. 

The city budgeting laws are baaed upon an annual cycle, with the 
city assessing ita revenues and liabilities in each fiscal year. 
Except for some construction costa, all appropriations lapse at 
the end of a fiscal year. Mont. Code Ann. § 7-6-4240. There is 
no statutory provision that allows the city to create a "fund" 
that, in effect, takes monies out of this cycle. All of the 
city' a revenues and appropriations are subject to the annual 
budgeting procedure. Every year the city council must determine 
the amount of anticipated revenue accruing to each fund and the 
total amount of anticipated expenditures from the fund. Mont. 
Code Ann. § 7-6-4229. Under Mont. Code Ann. § 7-6-4230, the tax 
levy necessary to support each fund is then calculated: 

(1) Following the determinations required by 7-6-4229, 
the council shall determine the amount to be raised 
for each fund for which a tax levy is to be made by 
adding the caah balance .tn exceaa o~ outstand.tng 
unpa.td warranta at the cloae of the preced.tng f.tacal 
year and the amount of the eat.tmated revenuea, if any, 
to accrue to the fund during the current fiscal year. 
It shall then deduct the total amount so obtained from 
the total amount of the appropriations and authorized 
expenditures from the fund as determined by the 
council in the budget adopted and approved. The amount 
remaining is the amount necessary to be raised for any 
fund by tax levy during the current fiscal year. 

(Emphasis added.) In determining the amount of money to be 
raised for each fund, the co1.1ncil must add the "cash balance• in 
excess of outstanding unpaid warrants at the close of the 
preceding fiscal year in any fund. 

It is unclear what fund should receive unanticipated revenues 
from a bond issuance fee. The fee is considered a coat of 
issuing the bonds and there is no requirement that it be used to 
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offset the bond debt. Mont. Code Ann. § 90-5-109. Regardless 
of what fund the money goes into, however, the fee must be 
considered a "cash balance" as it is money that is left over or 
remaining at the end of the fiscal year. 39 Op. Att'y Gen. No. 
55 (1982). While the council may create a reserve fund for 
future contingencies, such a fund may not exceed one-third of 
the total amount authorized and appropriated for any given fund. 
Mont. Code Ann. § 7-6-4230(2). 

The bond issuance fee was unanticipated revenue which, when it 
was received, had not been dedicated or appropriated to a 
particular fund. Nonetheless, I have found no statutory 
authority allowing a city to establish a fund which is separate 
and distinct from this annual budgeting process and the 
assessment of the annual tax levy. The bond issuance fee was a 
"cash balance" that had to be considered in setting the next 
year's budget and levy. This is the exclusive and mandatory 
method for establishing a city budget. By diverting the cash 
into an irrevocable trust fund, the city acted outside this 
statutory process. 

As a general rule, a taxing authority may anticipate future debt 
or obligations and need not wait until money is actually due in 
order to levy a tax. McQuillin, Municipal Corporations 
§ 39.02.10. Nonetheless, this general rule does not allow the 
accumulation of capital for some unknown contingency: 

This does not, however, warrant unnecessary 
accumulation in the treasury for the remote future or 
for contingencies which may never occur. Such a 
practice is unjust to the people, because it deprives 
them of the use of money taken from them for a 
considerable period, and is impolitic, as it may tempt 
those having the custody of funds to use them 
improperly. 

IlL.. Montana follows this principle. In Rogge v. Petroleum 
~. 107 Mont. 36, 80 P.2d 80 (1938), the Court stated that 
a "tax cannot be levied for the sole purpose of accumulating 
funds in the public treasury, such as for remote or future 
contingencies that may never occur." 

Here, I assume that the city continued to levy a tax while it 
accumulated extra money in the trust fund and that the interest 
from the trust fund was not sufficient to cover all of the 
city's expenditures and appropriations. In continuing to levy 
the tax while having surplus funds, the city essentially was 
levying the tax while maintaining and accumulating income in the 
trust fund. Such practice contravenes the general rule that a 
city may not continue to tax its citizens while accumulating 
funds for a remote contingency that may never occur. 

The city could not validate its action by putting the issue to 
the voters. It is well established that the powers of 

8-4/25/96 Montana Administrative Register 



-1186-

initiative and referendum do not extend to matters involving the 
annual budget. Mont. Code Ann. § 7-5-131(2) (a). The Greens at 
Ft. Missoula. LLC v. City of Missoula and Save the Fort, 52 st. 
Rep. 501, 897 P.2d 1078 (1995). The people of the State of 
Montana may approve or reject by referendum any act of the 
legislature except an appropriation of money. Mont. Canst. art. 
III, § 5. The referenda of 1981 and 1991 concerned the 
appropriation of money to the trust fund and, as such, were 
ineffectual. 

Further, even if a referendum on such a subject were authorized, 
the referendum and subsequent vote could not operate to ratify 
an action that was beyond the scope of the city's authority. It 
is the widely held rule that the power of referendum is 
restricted to legislation that is within the power of the 
municipality to enact or adopt. McQuillin, Municipal 
Corporations § 16.54. The electorate has no greater power to 
legislate than the municipality itself. Town of Hilton Head v. 
Coalition of Expressway Opponents, 307 S.C. 449, 415 S.E.2d 801 
(1992). Under the budgeting laws, the city itself had no 
authority to carry over excess cash and revenue and a vote of 
the people cannot be used to ratify something over which the 
city has no discretion. See also State ex rel. Harper y. 
Waltermire, 213 Mont. 425, 429, 691 P.2d 826, 829 (1984) 
(invalidating initiative petition that went beyond initiative 
power authorized under constitution) . 

The establishment of this particular trust fund also was not a 
proper form of investment authorized by the statutes. 
Investment of monies not needed for immediate use must be made 
in accordance with Mont. Code Ann. § 7-6-202, § 7-6-4601, or § 
17-6-204. None of these sections allow the creation of the type 
of ten-year irrevocable trust fund that was agreed upon by the 
city and managed by a third-party trustee. These statutes also 
do not operate as exceptions to the annual budgeting process. 
Only those revenues may be invested that have already gone 
through the budgeting process. Money that is "not necessary for 
immediate use" by a city, county or town may be invested in 
accordance with Mont. Code Ann. § 7-6-202, which allows 
investment in certain government securities or mutual funds or 
a trust limited to government securities. 

Mont. Code Ann. § 7-6-202(4) was recently added by the Montana 
legislature to limit any investment under the statute to a five
year maturity date. Investments with such lengthy maturity 
dates would necessarily include revenues that could not be used 
for the general operation of a city, such as investment of a 
self-insurance fund. If the local government uses the unified 
investment fund, accumulated income from participation in the 
fund is remitted at least annually. Mont. Code Ann. § 17-6-
20413). A ten-year irrevocable trust fund where interest is 
automatically reinvested in the corpus of the trust is not 
specifically authorized by statute. While the city's goals of 
planning for future budget shortfalls may be financially 
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prudent, I must construe the law as it is written and cannot 
extend or grant powers which are not conferred by the statutes. 

The trust fund also was not specifically authorized by the 
statutes. This was not the situation where a city accepted a 
grant or bequest of land or money on the condition that the land 
or money be placed in trust for specific public purposes. ~ 
~. Mont. Code Ann. § 7-1-4124 (city authorized to solicit and 
accept bequests or grants and comply with any condition that is 
not contrary to the public interest) . 

You ask into what fund the trust fund monies should be placed. 
Mont. Code Ann. S 7-6-4133 appears to allow the deposit of the 
monies into the all-purpose general fund. Mont. Code Ann. 
§ 7-6-4133(1) provides; 

cities and towns making the all-purpose annual mill 
levy shall deposit into the all-purpose general fund 
all money received from other sources, including fees, 
charges, and fines received from the operation of 
airports, libraries, swimming pools, parking lots, 
golf courses, and any other operation supported in 
part or whole from an appropriation of the all-purpose 
levy and not otherwise provided by law. 

While this section generally applies to enterprises that are 
supported by an appropriation from the all-purpose general fund, 
it also allows for deposit of "all money received from other 
sources" supported in whole or in part by the all-purpose levy. 
Here, the bond issuance fee was intended to reimburse the city 
for its administrative costs which are normally supported by the 
all-purpose levy. The bond issuance fee should therefore be 
deposited in the all-purpose general fund and used to calculate 
the city's annual operating budget and to set future tax levies. 
This could result in an artificially low mill levy and create 
problems in future years. The city, nonetheless, has the 
discretion to spend the money as it chooses, including but not 
limited to retiring of bonded indebtedness, maximizing reserve 
accounts, acquiring new assets, transferring money to a capital 
improvement fund, or providing services. It is important to 
recognize, however, that a city's bond obligations or 
expenditures associated with the provision of a special service 
are excluded from the calculation of the city's operating 
budget. Mont. Code Ann. § 1-6-4222 (costs and income associated 
with special assessments are excluded from the budget and 
calculated separately), § 7-7-4264. 

THEREFORE, IT IS MY OPINION: 

A city with general government powers must add any excess 
cash balance into the calculation of its annual budget and 
may not use such cash to create a ten-year irrevocable 
trust fund operated by a third-party trustee. 
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Sincerely, 

jpm/elg/bjh 
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VOLUME NO. 46 OPINION NO. 16 

BUILDING CODES - Municipal jurisdictional areas; 
CITIES AND TOWNS - Municipal jurisdictional areas for building 
construction regulations; 
COMMERCE, DEPARTMENT OF - Municipal jurisdictional areas for 
building construction regulations; 
ADMINISTRATIVE RULES OF MONTANA - Section 8.70.211; 
MONTANA CODE ANNOTATED- Sections 2-4-102 (11) (a), 50-60-101 (10); 
MONTANA CONSTITUTION - Article II, section 8; 
MONTANA LAWS OF 1985 - Chapter 352. 

HELD: Any extension of a delineated municipal jurisdictional 
area extending beyond the corporate limits of a 
municipality must be accomplished following the 
procedure mandated by Mont. Code Ann. § 50-60-101(10) 
and Mont. Admin. R. 8.70.211, which require a 
municipality to submit and the Department of Commerce 
to act upon a new request for approval of the 
extension. 

April 4, 1996 

Mr. Jon Noel, Director 
Department of Commerce 
1424 Ninth Avenue 
P.O. Box 200501 
Helena, MT 59620-0501 

Dear Mr. Noel: 

You have requested my opinion on the following question: 

Does a municipal jurisdictional area extended beyond 
the corporate limits of a municipality pursuant to 
Mont. Code Ann. § 50-60-101(10) and Mont. Admin. R. 
8.70.211 automatically expand each time the 
municipality extends its corporate limits, or must the 
municipality submit and the Department of Commerce act 
upon a new request for approval of extension of a 
municipal jurisdictional area for building code 
enforcement each time the municipality extends its 
corporate limits? 

You have informed me that, pursuant to Mont. Code Ann. 
§ 50-60-302, the City of Billings was certified as a building 
code enforcement unit on August 14, 1979. At that time, the City 
received approval from the Montana Department of Administration 
to enforce the state building code in a municipal jurisdictional 
area extending 4~ miles beyond its corporate limits, as 
authorized under Mont. Code Ann. § 50-60-101 (10) (b) (i). 
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You have further informed me that, on November 19, 1984, the 
City sent to the Department of Administration an "annual update" 
of the 4~~mile jurisdictional area. The Department regarded the 
November 19, 1984, document as an "extension not if icat ion" 
rather than a written request for extension of the municipal 
jurisdictional area. Therefore, the Department took no action 
as a result of the document received from the City. 

On July 1, 1985, responsibility for enforcement of the state 
building construction standards was transferred from the 
Department of Administration to the Department of Commerce. 
1985 Mont. Laws, ch. 352. On October 18, 1985, the Department 
of Commerce received notification from the City of Billings 
regarding another annexation to the city's corporate limits 
accompanied by a map illustrating the expanded corporate and 
building code enforcement limits. The Department took no action 
regarding the notification. The Department contends that, once 
a municipal jurisidictional area is approved to 4~ miles beyond 
the corporate limits of the city, it remains in effect for 
4~ miles beyond those limits, no matter how the corporate limits 
are subsequently altered. Consequently, the Department 
maintains it is not required by rule or law to treat these 
written "extension updates" as written requests for a municipal 
jurisdictional area pursuant to Mont. Code Ann. § 50-60-101(10) 
and Mont. Admin. R. 8.70.211. 

After careful review of the applicable law, I have concluded 
that the Department's position is erroneous. Pursuant to Mont. 
Code Ann. § 50-60-101 {10) (a), a "municipal jurisidictional area" 
means the area within the limits of an incorporated municipality 
unless the area is extended at the written request of a 
municipality. The statute further provides that, upon request 
of a municipality, the Department of Commerce may approve 
extension of the jurisdictional area to include all or part of 
the area within 4~ miles of the corporate limits of a 
municipality, all of any platted subdivision which is partially 
within 4~ miles of the corporate limits of a municipality, and 
all of any zoning district adopted pursuant to title 76, 
chapter 2, part 1 or 2, which is partially within 4~ miles of 
the corporate limits. Mont. Code Ann. § 50-60-101 (10) (b). In 
my opinion, the statute contemplates approval of finite 
boundaries of the municipal jurisdictional area following a 
request by the municipality. It does not speak in terms of a 
"rolling" jurisdictional area which is extended automatically 
with corporate limits. 

An administrative rule of the Department of Commerce, Mont. 
Admin. R. 8.70.211, which was adopted to implement Mont. Code 
Ann. § 50-60-101 ( 10) (b) , wholly supports this interpretation of 
the statute. A substantive rule, adopted in accordance with the 
Montana Administrative Procedure Act, has the force of law. 
Mont. Code Ann. § 2-4-102(11) {a). The rule recognizes that 
municipalities may extend their inspection jurisdiction up to 
4~ miles from their corporate limits upon written request and 
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approval by the Department. It further provides that the 
written request must include a statement as to how the 
additional workload will be handled, and that, once the city is 
granted authority to inspect within the 4~-mile jurisidictional 
area, the county may not inspect in that area unless the city 
relinquishes its right or loses its certification as a local 
government inspection program. Mont. Admin. R. 8.70.212(1). 
When a written request to extend the jurisidictional area is 
received, the Department of Commerce is required by Mont. Admin. 
R. 8.70.211 to use the following procedure in considering the 
extension: 

(a) The bureau [of the Department of Commerce) will 
publish a notice in a newspaper of general circulation 
in the area to be affected. 

(b) The notice will also be posted in the county 
courthouse and in the city hall. 

(c) The notice will provide the opportunity for the 
public to submit written and verbal comments to the 
bureau regarding the extension. 

(i) Thirty days will be allowed for submittal of 
comments. 

(ii) Twenty days will be allowed for the affected 
public to requeat a bearing on the extenaion. If 25 
or more persons request a hearing or if the county or 
municipality requests a hearing, one will be held in 
the municipality by the bureau. 

(d) The final decision of the bureau regarding the 
extension will be published in the newspaper of 
general circulation. 

Mont. Admin. R. 8.70.211(2) (emphasis supplied). 

My function in construing legislation is to effect the intention 
of the legislature, and, in determining legislative intent, I 
look first to the plain meaning of the words used in the 
statute. State ex rel. Roberts v. !!ublic Serv. Comm'n, 
242 Mont. 242, 246, 790 P.2d 489, 492 (1990). In my opinion, 
the language and intent of the statute and the rule are clear. 
Establishment of a municipal jurisdictional area involves the 
creation of a finite, delineated area following notice to and an 
opportunity for the affected public, the city and the county to 
comment and request a hearing on the area. I conclude that the 
establishment of such an area does not establish a rolling 
extension of jurisdiction which expands automatically whenever 
the corporate limits of the municipality are expanded. Any 
extension of a delineated municipal jurisdictional area must be 
accomplished following the procedure mandated by Mont. Code Ann. 
§ 50-60-101(10) and Mont. Admin. R. 8.70.211. 
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Interested parties have raised the issue of whether the 
Department's interpretation of Mont. Code Ann. § 50~60-101(10) 
and Mont. Admin. R. 8.70.211 violates the right to public 
participation set forth in article II, section 8 of the Montana 
Constitution: Like the courts, the Attorney General avoids 
deciding constitutional issues whenever possible. ~Wolfe v. 
State Dep't of Labor & Indus., 255 Mont. 336, 339, 843 P.2d 338, 
340 (1992), ~Ingraham y. Champion Int'l, 243 Mont. 42, 46, 
793 P.2d 769, 771 (1990). Because I am able to resolve the 
questions presented by applying the rules of statutory 
construction, I will not reach the constitutional issue. 

THEREFORE, IT IS MY OPINION: 

Any extension of a delineated municipal jurisdictional area 
extending beyond the corporate limits of a municipality 
must be accomplished following the procedure mandated by 
Mont. Code Ann. § 50-60-101(10) and Mont. Admin. R. 
8.70.211, which require a municipality to submit and the 
Department of Commerce to act upon a new request for 
approval of the extension. 

jpm/ks/brf 
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NOTICE OF FUNCTIONS OF AQMINIST&ATIYE CODE CQMMIITEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue oversight Committee. 

The Administrative Code Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana /ARM) is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Adffiinistratiye Register !MARl is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of the Administrative Rules of Montana lABMl : 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through 
December 31, 1995. This table includes those rules adopted 
during the period January 1, 1996 through March 31, 1996 and any 
proposed rule action that was pending during the past 6-month 
period. (A notice of adoption must be published within 6 months 
of the published notice of the proposed rule.) This table does 
not, however, include the contents of this issue of the Montana 
Administrative Register (MAR) . 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through December 31, 1995, 
this table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1995 and 1996 Montana Administrative Registers. 

To aid the user, the Accumulative Table includes rulemaking 
actions of such entities as boards and commissions listed 
separately under their appropriate title number. These will 
fall alphabetically after department rulemaking actions. 
Accumulative Table entries will be listed with the department 
name under which they were proposed, e.g., Department of Health 
and Environmental Sciences as opposed to Department of 
Environmental Quality. 

G&NERAL PROVISIONS, Title 1 

1.2.419 Filing, Compiling, Printer Pickup and Publication of 
the Montana Administrative Register, p. 2239, 2694 

ADMINISTRATION, Department of, Title 2 

I 
2.5.118 
2.5.403 

2.6.101 

2.11.101 

2.21.507 
2.21.1101 

2. 21.1601 

and other rules - State Purchasing, p. 1371, 1788 
and other rules - State Purchasing, p. 1723, 2241 
Application of Preferences to Contracts Involving 
Federal Funds in State Purchasing, p. 1466, 1931 
Insurance Requirements for Independent Contractors, 
p. 705 
and other rule - Solicitation - Access Limitations, 
p. 1, 544 
Jury Duty and Witness Leave, p. 2313, 131 
and other rules - The Education and Training Policy, 
p. 2317, 132 
and other rules The Alternate Work Schedules 
Policy, p. 2321, 134 

Montana Administrative Register 8-4/25/96 



2.21.1711 

2.21.1802 

2.21.3006 
2. 21.3703 

2. 21.3901 

2. 21.4906 

2.21.5006 
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and other rule - Overtime a111d Nonexempt Compensatory 
Time, p. 2544, 404 
and other rul~u;1 - Exempt Compensatory Time, p. 2546, 
405 
Decedent's Warrants, p. 2319, 136 
and other rules Rec:r:·uitment and Selection, 
p. 2553, 406 
and other rules - The Elnployee Exchange/Loan Policy, 
p. 2315, 137 
and other rules - The Moving and Relocation Expenses 
Policy, p. 2311. 139 
and other rules - Raductio11 in Work P'orce, p. 2548, 
407 

(Public 
I 

Employeea' Retirement Board) 

2.43.411 

2.43.606 

2.43.808 

(Teachers' 
2.44.301A 

Service Purchases by Inactive Vested Members, 
p. 1721, 2386 
and other rules - Service in the National Guard -
Job Sharing - Retirement Incentive Program, p. 2323, 
408 
Convaraion of an Optional Retirement Upon Death or 
Divorce from the Contingent Annuitant, p. 1289, 1791 
Mailing Inforwltion on Behalf of Non-profit 
Organizations, p. 481 

Retirement Board) 
and other rules - Creditable Service for Members 
after July 1, 1989 Calculation of Age 
Installment Purchase - Value of Housing - Direct 
Transfer or Rollover - Repc)rting of Termination Pay 

Payment for Service- -Calculation of Retirement 
Benefits - Definitions - Membership of Teacher's 
Aides and Part-time Instructors Transfer of 
Service Credit from the Public Employees' Retirement 
System - Eligibility Under Mid-term Retirements -
Co~~~putation of Average P'inal Compensation 
Adjuatment of Benefits Limit on Earned 
Compenaation - Adjustment of Diaability Allowance 
for OUtaide Earnings - Memberahip of Part-time and 
Federally Paid Employees - Interest on Non-payment 
for Additional Credits - Purchaae of Credit During 
Exempt Period Calculation of Annual Benefit 
Adjustment Eligibility for Annual Benefit 
Adjustment. p. 977, 2122 

(State 
I 

Compensation Inaurance P'und) 

2.55.321 

and other rule - Policy Charge - Minimum Yearly 
Premium, p. 1067, 1792 
and other rules - Premium R.ate Setting, p. 2558, 410 

(State Tax Appeal Board) 
2.51.307 Orders of the Board, p. 703 

8-4/25/96 Montana. Administrative Register 



-1197-

AGRICULTURE, Department of, Title 4 

I 

I 

I 

I-XVI 

4.3.401 

4.12.1221 

4.12.1428 
4.12.3402 

Emergency Adoption - Imposing a Quarantine on the 
Importation of Grain Into Montana, p. 898 
and other rule - Spread of Late Blight Disease of 
Potatoes - Civil Penalties - Matrix, p. 3, 900 
and other rule - Incorporation by Reference of Model 
Feed and Pet Food Regulations, p. 243, 1321, 2126 
Preventing the Introduction of Noxious Weed Seeds 
from Forage in the State, p. 830 
and other rules Registration Requirements 
Applicator Classifications and Requirements 
Student Loans Wheat and Barley Food and Fuel 
Grants - Restriction of Pesticide Rules - Endrin -
1080 Livestock Protection Collars - Registration and 
Use of M-44 Sodium Cyanide Capsules and M-44 Devices 

Rodenticide Surcharge and Grants Montana 
Agricultural Loan Authority - Agriculture Incubator 
Program. p. 2714, 545, 667 
and other rules Alfalfa Leaf-Cutting Bees 
Registration - Fees - Standards - Certification -
Sale of Bees, p. 1292, 1793 
Assessment Fees on All Produce, p. 2712, 546 
Seed Laboratory Analysis Fees, p. 2084, 262 

STATE AUDITOR. Title 6 

I 

I-IV 

I-V 

I-X 
I-XIV 
6.6.401 

6.6.1104 

6.6.1506 
6.6.2001 

6.6.2007 

6.6.2301 

6.6.2901 

6.6.3201 

Supervision, Rehabilitation and Liquidation of State 
Regulated Employer Groups, p. 1470, 2134, 2468 
Long Term Care Standards for Marketing 
Appropriate Sale Criteria Nonforfeiture 
Requirements - Forms, p. 1729, 2242, 143 
Regulation of Managed Care Community Networks, 
p. 1819, 2675 
Acturial Opinion, p. 842 
Medicare Select Policies and Certificates, p. 9, 907 
and other rules - College Student Life Insurance, 
p. 2573, 264 
Limitation of Presumption of Reasonableness of 
Credit Life - Disability Rates, p. 7, 746 
Premium Deferral and Cash Discounts, p. 2722, 413 
and other rules Unfair Trade Practices on 
Cancellations, Non-renewals, or Premium Increases of 
Casualty or Property Insurance, p. 2720, 414 
and other rules Unfair Trade Practices on 
Cancellations, Non-renewals, or Premium Increases of 
Casualty or Property Insurance, p. 869 
and other rules - Montana Insurance Assistance Plan, 
p. 2448, 265 
and other rules - Prelicensing Education Program, 
p. 2444, 266 
and other rules Pricing of Noncompetitive or 
Volatile Lines, p. 2446, 267 
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6.6.4001 

6.6.4102 

6.6.5001 

6.6.5101 

6.10.102 
6.10.122 
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and other rule Trust Agreement Conditions 
Conditions Applicable to Reinsurance Agreements, 
p. 2718, 415 
Valuation of SecuritieEI other than those 
Specifically Referred to in Statutes, p. 2575, 268 
and other rule Insurance Licensee Continuing 
Education Fees continuing Education Program 
Administrative Rule Definitions, p. 2325, 2793 
and other rules Small Em.ployer Health Benefit 
Plans and Reinsurance, p. 1472, 2127, 141 
and other rules - Plan of Operation for the Small 
Employer Health Reinsurance Groups, p. 1468, 1932 
and other rules - Securities Regulation, p. 2724 
Securities Regulation Jl,roker-Dealer Books and 
Records, p. 15 

(Classification Review Committee) 
6.6.8001 and other rules Informal Advisory Hearing 

Procedure - Agency Organization - Adoption of Model 
Rules Definitions Ad111inistrative Appeal of 
Classification Decision - General Hearing Procedure 
- Updating References to thee NCCI Basic Manual for 
Workers' Co111pensation and Employers' Liability 
Insurance, 1980 Edition, p. 985, 2138, 2682 

6. 6. 8301 Updating References to the NCCI Basic Manual for 
Workers Coapeneation and Employers Liability 
Insurance, 1996 ed., p. 866 

6. 6. 8301 Updating References to the NCCI Basic Manual for 
Workers' Co111pensation and Employers' Liability 
Insurance, 1996 ed., p. 2728, 547 

COMMERCE, Departlllent of, Title 8 

8.2.207 

8.2.208 

General Rules of the Department - Process Servers -
Polygraph Examiners - Priva1:e EaploYQlent Agencies -
Public Contractors, p. 2175, 2794 
Renewal Dates, p. 346 

(Profeseional and Occupational Licensin!:;J Bureau) 
I Renewal Datee, p. 1600, 2140 

(Board of 
I 
8.4.505 

Alternative Health Care) 
Vaginal Birth After Cesarean (VBAC) Delivery, p. 348 
and other rule - High Risk Pregnancy - Conditions 
Which Require Physician Consultation, p. 1377, 2684 

(Board of clinical Laboratory Science Practitionere) 
8.13.304 and other rulee - Practice of Clinical Laboratory 

Science, p. 350 

(Board of Cosmetologists) 
8.14.802 Licenee Examinations, p. 871 
8.14.802 Emergency Amendment - License Examinations, p. 416 
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(Professional and Occupational Licensing Bureau) 
8.15.103 and other rules- Construction Blasters and Hoisting 

(Board of 
8.16.405 
8.16.408 

and Crane Operators Standard Forma Boiler 
Engineers, p. 1603, 2247 

Dentistry) 
and other rule ~ Fee Schedules, p. 1823, 2686 
and other rules - Applications to Convert Inactive 
Status Licenses to Active Status Licenses - Dental 
Hygienists Definitions Use of Auxiliary 
Personnel and Dental Hygienists Dental 
Auxiliaries, p. 1380, 2469, 2795 

(Professional and Occupational 
8.19.101 and other rules -

Licensing Bureau) 
Transfer from the Department of 
Prevention and Investigation, 

(Board of 
8.22.501 

8.22.703 

(Board of 
8.28.401 

8.28.911 

(Board of 
I 

8.32.304 

8.32.413 

Justice Fire 
p. 1825, 2087, 748 

Horse Racing) 
and other rules - Definitions - General Provisions -
Claiming, p. 217, 763 
and other rules - Horse Racing Industry, p. 2178, 
2796 

Medical Examiners) 
and other rules Physician Acupuncturist 
Emergency Medical Technician - Physician Assistant
Certified - Podiatrist Nutritionist Licensure, 
p. 1736, 2480, 144, 269 
and other rule - Nutritionists, p. 616 

Nursing) 
Temporary Practice Permits for Advanced Practice 
Registered Nurses, p. 2450, 419 
and other rules Advanced Practice Registered 
Nursing - Licensure by Examination - Re-examination 

Licensure by Endorsement Foreign Nurses 
Temporary Permits - Inactive Status - Conduct of 
Nurses - Fees - Duties of President - Approval of 
Schools - Annual Report, p. 2181, 418 
Conduct of Nurses. p. 353 

(Board of Outfitters) 
8.39.202 and other rules- Outfitting Industry, p. 2327, 668, 

909 
8.39.518 

(Board of 
8.40.404 

8.40.1601 

and other rules - Fees - Moratorium - Operations 
Plan Review, p. 1761, 2388, 2797, 145, 765 

Pharmacy) 
and other rules Fees Dangerous 
Transmission of Prescriptions by Facsimile, 
2689 

Drugs 
p. 1834, 

and other rules Out-of-State Mail Service 
Pharmacies, p. 2339, 220 
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Physical Therapy Examiners) 
and other rules - Examinations - Fees - Renewals -
Temporary Licenses Licensure by Endorsement 
Exemptions Foreign-Trained Applicants 
Unprofessional Conduct Disciplinary Actions, 
p. 1837, 2483 

(Board of Plumbers) 
8.44.402 and other rules - Definitions - Fees - Medical Gas 

Piping Installation Endors~aents, p. 1842, 2798 

(Board of Psychologists) 
I Licensure of Senior Psychologists, p. 2452, 151 
8.52.616 Fee Schedule, p. 1607, 2143 

(Board of Radiologic Technologists) 
8. 56.402 and other rules - Radiologic; Technologists, p. 618 

(Board of Realty Regulation) 
8.58.406A and other rules - Realty Regulation, p. 1609, 2397, 

2799 

(Board of Sanitarians) 
8.60.401 and other rules - Sanitarians, p. 626 

(Board of 
I li II 
8.63.504 

Passenger Tramway Safety) 
Inspections - Conference Call Meetings, p. 1767 
and other rule - Registrati<)n of New, Relocated or 
Major Modification of Tram1~ays Conference Call 
Meetings, p. 633 

(Board of Veterinary Medicine) 
8.64.402 and other rule - Fees - Licensees from Other States, 

p. 2189. 2800 

(Building 
8.70.101 

8.70.101 
8.70.101 
8. 70.1402 

(Weights 
8.77.107 

Codes Bureau) 
Incorporation by Reference ol: Uniform Building Code, 
p. 707 
Emergency Amendment - Building Permit Fees, p. 676 
and other rules - Building Codes, p. 2342, 420 
and other rule Transfer to Professional and 
Occupational Licensing Bureau - Fireworks Wholesaler 
Permits, p. 1934 

and Measures Bureau) 
and other rules Fees Co111111odities Random 
Inspection of Packages - Petroleum Products - Metric 
Packaging of Fluid Milk Products, p. 1845, 2486 

(Banking and Financial Institutions Division) 
8.80.108 Limitations on Loans. p. 355 

(Board of Milk Control) 
B. 86.301 Elimination of Minimum Wholee1ale and Retail Prices -

Producer Price Formulas, p. 2192, 2691 
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(Local 
I 

Government Assistance Division) 

I &o II 

Incorporation by Reference of Rules for 
Administering the 1995 CDBG Program, p. 993, 1794 
and other rules - 1996 Federal Community Development 
Block Grant Program - 1996 Treasure State Endowment 
(TSEP) Program - 1987 and 1988 Federal Community 
Development Block Grant Programs, p. 2454 

(Board of Investments) 
8. 97.715 and other rules - Municipal Finance Consolidation 

Program Montana Cash Anticipation Financing 
Program, p. 360, 766, 910 

8.97.1301 and other rules - Definitions - Forward Commitment 
Fees and Yield Requirements for All Loans 
Investment Policy, Criteria, and Preferences 
Interest Rate Reduction for Loans to For-profit 
Borrowers funded from the Coal Tax Trust 
Infrastructure Loans. p. 1070, 1796 

(Economic Development Division) 
I-XIII Implementation of the Job Investment Act, p. 1075, 

1666 
8.99.401 

(Board of 
8 .111. 303 

8.111.305 

(Board of 
8.122.601 

and other rules - Microbusiness Advisory Council, 
p. 636 

Housing) 
and other rules - Financing Programs - Qualified 
Lending Institutions - Income Limits - Loan Amounts, 
p. 2202. 2801 
and other rules Lending Institutions Loan 
Servicers, p. 2577, 679 

Science and Technology Development) 
Application Procedures for a Seed Capital Technology 
Loan - Submission and Use of Executive Summary, 
p. 2204, 548, 912 

EDUCATION. Title 10 

(Board of Public Education) 
I Class 7 American Indian Language and Culture 

10.57.211 
10.57.218 

10.57.403 

10.57.405 

Specialist, p. 2089, 2803 
Test for Certification, p. 2457, 680 
Teacher Certification: Renewal Unit Verification, 
p. 995, 2144 
and other rule - Class 3 Administrative Certificate 
- Class 5 Provisional Certificate, p. 1769, 2802 
Class 5 Provisional Certificate, p. 2377, 2802 

(State Library Commission) 
10.102.5102 and other rule Allocation of 

Federations and Grant Programs 
Disputes Within Federations, p. 19 

Montana Administrative Register 
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FISH, WILDLIFE, AND PARKS, Department of, Title 12 

I 

12.6.701 

Application Process and Cri.teria for a Scientific 
Collectors Permit, p. 373 
Wearable Personal Floatation Devices for Each Person 
Aboard Any Motorboat or Vessel Launched Upon the 
Waterways of Montana, p. 14!15, 2251 

(Fish, Wildlife, and Parks Commission) 
12.6.801 Boating Closure on the Upper End of Hauser Reservoir 

from October 15 through December 15 Each Year, 
p. 1386, 1935 

12.6.901 Water Safety on Johnson and South Sandstone 
Reservoirs, p. 710 

12.6. 901 Restriction of Motor-Propelled Water Craft on the 
Clark Fork River, p. 712 

12.6. 901 Creating a No Wake Speed Zan•• near Rock Creek Marina 
in Fort Peck Reservoir, p. 2:459, 270 

(Fish, Wildlife, and Parks Commission a.nd Department of Fish, 
Wildlife, and Parks) 
I Teton-Spring Creek Bird Preserve Boundary, p. 1772, 

2252 
I-XII 

12.3.104 
12.4.202 

12.9.208 

and other rule Future Fisheries Program 
Categorical Exclusions, p. 1866, 153 
and other rules - Licensing, p. 221, 768 
and other rules Hunter Access and Landowner 
Incentives Under the Bloc]< Management Program, 
p. 483 
Abandonment of the Skalkaho <)ame Preserve, p. 2731, 
549 

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16 

I-VII Aboveground Tanks Minimum Standards for 
Aboveground Double-walled Petroleum Storage Tank 
Systems, p. 1087, 2491 

16.45.402 and other rule- Underground Storage Tanks -Minimum 
Standards for Underground Piping, p. 1081, 2488 

16.45.1101 and other rule- Underground Storage Tanks -Minimum 
Standards for Double-walled UST Systems, p. 1084, 
2489 

(Board of Health and Environmental Scien·ces) 
16.8.1907 Air Quality Increasing Fees for the Smoke 

Management Program, p. 1004, 1669 
16.20.603 and other rules Water (;1uality Surface and 

16.20.612 

8-4/25/96 

Groundwater Quality Standal:·ds Mixing Zones 
Nondegradation of Water Quality, p. 743, 1098, 1798, 
2256 
Water Quality - Water Use Classifications on Indian 
Reservations, p. 530, 1799 
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ENVIRONMENTAL QUALITY, Department of. Title 17 

16.14.101 

16.40.101 

16.44.101 

16.44.102 

16.45.101A 

17.54.102 

(Board of 
I 

16.8.701 

16.8.705 

16.8.1107 

16.8.1301 

16.8.1402 

16.8.1414 

16.8.1903 

16.18.301 

16.20.603 

26.2.641 

and other rules Solid Waste Transfer from 
Department of Health and Environmental Sciences -
Solid Waste Management, p. 2253 
and other rules - Occupational Health - Transfer 
from Department of Health and Environmental Sciences 
- Radiation Control - Occupational Health, p. 433, 
681 
and other rules - Hazardous Wasta - Transfer from 
Department of Health and Environmental Sciences -
Hazardous Waste Management, p. 2416 
and other rules - Incorporations by Reference of 
Federal Regulations Definitions Regulatory 
Requirements Governing Hazardous Waste and Used Oil 
- Prohibiting Used Oil as Dust Suppraasant, p. 1402, 
1936 
and other rules Underground Storage Tanks 
Transfer from Department of Health and Environmental 
Sciences - Underground Storage Tanka, p. 2257 
and other rules - Updating Federal Incorporations by 
Reference, p. 20 

Environmental Review) 
Water Quality - Temporary Water Standards for Daisy 
Creek, Stillwater River, Fisher Creek, and the 
Clark's Fork of the Yellowstone River, p. 1652, 
1872, 2211 
and other rules - Air Quality - Volatile Organic 
Compounds Definitions, p. 1645, 2410 
and other rule - Air Quality - Replacing Equipment 
Due to Malfunctions, p. 1640, 2411 
Air Quality Public Review of Air Quality 
Praconstruction Permit Applications, p. 488 
and other rule - Air Quality Open Burning in 
Eastern Montana, p. 1634, 2412 
and other rule - Air Quality - Particulate Emission 
Limits for Fuel Burning Equipment and Industrial 
Processes, p. 1636, 2413 
Air Quality Sulfur Oxide Emissions from Lead 
Smelters, p. 1644, 2414 
and other rule - Air Quality - Air Quality Operation 
Fees - Air Quality Permit Application Feea, p. 1648, 
2415 
and other rules Water Quality Wastewater 
Treatment Works Revolving Fund - Loans for Certain 
solid Wasta Management and Stormwater Control 
Projects, p. 2206 
and other rules Water Quality Surface and 
Groundwater Water Quality Standards - Mixing Zones -
Nondegradation of Water Quality, p. 2212. 555 
and other rules MEPA Montana Environmental 
Policy Act for the Department of State Lands, p. 491 
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(Department of Environmental Quality and Board of Environmental 
Review) 
16.16.101 and other rules - Water Quality - Transfer from 

Depar~ent of Health and Environmental Sciences -
Water Quality, p. 493 

TRANSPORTATION, Department of, Title 18 

I 

I-IV 

18.6.202 

18.8.101 

and other rules - Establishing Refund Percentages 
for PTO or Auxiliary Engines -Motor Fuels, p. 2733, 
913 
Staggered Registration of Motor carriers with 
Multiple Fleets of Vehicles, p. 1773, 2422 
and other rules - Outdoor Advertising Regulations, 
p. 39 
and other rules - Motor Carrier Services Program, 
p. 714 

(Transportation Commission) 
18.6.211 Application Fees for Outdoor Advertising, p. 2091, 

158 

CORRECTIONS, Department of, Title 20 

(Board of Pardons and Parolsl 
20.25.101 and other rules - Revision of the Rules of the Board 

of Pardons and Parole, p. 2461 

JUSTICE. Depar~ent of, Title 23 

I-VIII 

I-VIII 

I-X 

23.4.201 

23.5.101 

Notice of 
Advantage 
Deaconess 
p. 2579 

Application for Certificate of Public 
by the Columbus Hospital and Montana 
Medical Center, Great Falls, Montana, 

Operation, Inspection, Classification, Rotation and 
Insurance of Tow Trucks, p. 503 
Specifying the Procedure for Review, Approval, 
Supervision and Revocation of Cooperative Agreements 
between Health Care Facilities or Physicians 
Issuance and Revocation of Certificates of Public 
Advantage, p. 1006, 1296, 1938 
and other rules - Adoption of the 1994 Uniform Fire 
Code and the 1994 Edition of the Uniform Fire Code 
Standards, p. 1497, 439 
and other rules Administration of Preliminary 
Alcohol Screening Tests - Training of Peace Officers 
Who Administer the Tests, p. 2093, 2805 
and other rules - Adoption of Subsequent Amendments 
to Federal Rules Presently Incorporated by Reference 
- Motor Carrier and Commercial Motor Vehicle Safety 
Standard Regulations, p. 2380, 2807 

(Board of Crime Control) 
23.14.405 Peace Officers with Out-of-State Experience Who Seek 

Certification in Montana, p. 2745, 556 
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and other rules - Training and Certification of Non
Sworn Officers and Coroners, p. 1873, 271 
and other rules Peace Officer Standards and 
Training Advisory Council Revocation and/or 
Suspension of Peace Officer Certification. p. 1883, 
2811 

LABOR AND INPUSTRY, Department of. Title 24 

I 

I-III 

I-IV 

I-V 

I-XVII 

24 .11. 606 

24.12.201 
24.14.101 
24.16.9007 

24.21.414 

24.21.414 

24.28.101 

24.29.704 

24.30.102 

24.30.2542 

24.31.101 

and other rules Operation of the Uninsured 
Employers' Fund and the Underinsured Employers' 
Fund, p. 1099, 1668 
Operation of the Contractor Registration Program. 
p. 1548, 2146 
Personal Assistants - Application of Certain Labor 
Laws, p. 1627, 2145 
and other rule Exemption of Independent 
Contractors from Workers' Compensation Coverage, 
p. 725 
and other rules - Workers' Compensation Plan Number 
One [Plan 1] Requirements and Eligibility, p. 512 
and other rules Unemployment Insurance Taxes, 
p. 1388. 1950 
and other rules -New Horizons Program, p. 2747, 560 
and other rules - Maternity Leave, p. 2749, 561 
Prevailing Wage Rates Building Construction, 
p. 873 
Adoption of Wage Rates for Certain Apprenticeship 
Programs, p. 87 5 
Wage Rates for Certain Apprenticeship Programs, 
p. 1887, 2812 
and other rules - Workers' Compensation Mediation, 
p. 2216. 2818 
and other rules - Workers' Compensation Matters -
State Compensation Insurance Fund, p. 1395, 1953 
and other rules - Occupational Safety and Health 
Standards for Public Sector Employment - Logging 
Safety for Public Sector Employment, p. 2581, 273 
and other rules Safety Culture Act Safety 
Committee, p. 1542, 445 
and other rules Crime Victims Compensation 
Program, p. 2751, 562 

(Workers' Compensation Judge) 
24.5.316 and other rules - Procedural Rules, p. 50, 557 

(HU$an Rights Commission) 
24.9.102 and other rules - Procedures Before the Human Rights 

Co~ission, p. 1525, 2264 

STATE LANDS. Department of, Title 26 

(Department State Lands and Board of Land Commissioners) 
26.6. 411 Nonexpert Agreement for Timber Sales from State 

Lands, p. 1104, 1803, 2153 
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Land Commissioners and Board of Environmental Review) 
Requirement for an Operating Permit for Hard Rock 
Mills that are not Located at a Mine Site and that 
use Cyanide, p. 1102, 2498 
and other rules - Renewal of Strip Mine Operating 
Permits - Regulation of Coal and Uranium Prospecting 
p. 1106, 2263 

LIYESTOCK. Department of, Title 32 

8.79.101 and other rules - Transfer of Milk Control Bureau 
and Board of Milk Control Rules to the Department of 
Livestock, p. 456 

(Milk Control Bureau) 
8.79.101 and other rules - Definitions for the Purchase and 

Resale of Milk - Transactions Involving the Resale 
of Milk Regulation of Unfair Trade Practices, 
p. 2585, 455 

(Board of 
8.86.301 

8.86.301 

32.3.121 

32.8.103 

Milk Control) 
Wholesale Prices for Class I, II and III Milk, 
p. 641 
Elimination of Minimum Wholesale and Retail Prices -
Producer Price Formulas, p. 2192, 2691 
and other rules - Disease Control - Animal Feeding, 
Slaughter, and Disposal - Fluid Milk and Grade A 
Milk Products - General Licensing and Provisions -
Marketing of Livestock - Branding and Inspection, 
p. 376 
Circumstances Under Which Raw Milk May be Sold for 
Human Consumption, p. 2222, 769 

NATURAL RESOURCES AND CONSERVATION. Department of, Title 36 

I 

I - X 

26.2.101 

26.2.201 

26.2.628 

26.2.628 

8-4/25/96 

Reject, Modify, or Condition Permit Applications in 
the Sixmile Creek Basin, p. 1893, 2693 
All Activities on Classified Forest Lands Within 
Montana during the Legal Forest Fire Season - Debris 
Disposal - Fire Prevention on Forest Lands, p. 877 
Department of State Lands Model Procedural Rule, 
p. 1777, 274 
and others rules - Leasing or Other Use of State 
Lands - Sale of State Lands - Schedule of Fees -
Homesite and Farmyard Leases - Antiquities on State 
Lands - OWnership Records for Non School Trust Land, 
p. 225, 771 
and other rules Repeal of Department of State 
Lands Rules - Implementing the Montana Environmental 
Policy Act, p. 2098, 275 
and other rules - Repeal of Department of State 
Lands Rules - Implementing the Montana Environmental 
Policy Act, p. 1954--Thie Notice of Repeal was 
incorrectly published and will not be effective. 
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26.2.701 

26.2.703 

26.2.703 

26.6.101 

26.6.402 

36.2.201 
36.2.608 

36.6.101 

36.12.1101 

36.19.101 

36.20.102 
36.24.101 

(Soard of 
26.2.301 

36.10.115 
36.11.102 

(Board of 
36.22.305 

36.22.1401 

• L207-

and other rule - Transfer from Department of State 
Lands - Citizen Participation in Agency Decisions, 
p. 1955 
and other rulea Repeal of Department of State 
Lands Rulea Citizen Participation in Agency 
Decisions, p. 2099 
and other rules Repeal of Department of State 
Lands Rules Citizen Participation in Agency 
Decisions, p. 1957--This Notice of Repeal was 
incorrectly published and will not be effective. 
and other rules - Transfer from Department of State 
Lands - Foreatry, p. 1958 
and other rules - Christmas Tree Cutting - Control 
of Timber Slash and Debris - Fire Management and 
Forest Management, p. 2758, 59, 379 
Board Model Procedural Rule, p. 1776. 276 
Fees for Environmental Impact Statements, p. 1891, 
2692 
and other rules Referendums for Creating or 
Changing Conservation District Boundaries 
Conservation District Supervisor Elections, p. 2755, 
772 
Establishing Procedures for Collecting Processing 
Fees for Late Claims, p. 2763, 563 
and other rules - Reclamation and Development Grants 
Program, p. 228, 775 
and other rules - Weather Modification, p. 381 
and other rules - Wastewater Treatment Revolving 
Fund Act, p. 1778, 2423 

Land Commissioners) 
and other rules - Rental and Royalty Charges on 
State Land - Surface Management - Sale of State Land 

Oil and Gas Leases Geothermal Resources 
Uranium Leasing Coal Leasing on State Land, 
p. 2753, 916 
and other rules - Fire Management. p. 2760, 773 
and other rules - Christmas Tree Cutting - Control 
of Timber Slash and Debris, p. 59, 379, 774 

Oil and Gas Conservation) 
and other rules Naming of Pools Illegal 
Production - Restoration of Surface - Regulations to 
Implement the Natural Gas Policy Act, p. 232 
and other rules - Underground Injection, p. 649 

PUBLIC H&ALTH AND HUMAN SERVICES, Department of, Tit~ 

I 

I 

I-V 

Emergency Adoption - Families Achieving Independence 
in Montana (FAIM), p. 917 
Conditions for Contracts Funded with Federal 
Maternal and Child Health Block Grant Funds, p. 525 
and other rules - Chemical Dependency Educational 
Courses, p. 391 
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I-VII 

I-XI 

I-XIII 
I-XVII 
I-XXXV 

I-XL 

11.7.103 

11.7.510 

11.14.105 
11.16.128 

11.2<1.101 

16.10.702A 

16.10.1501 

16.24.104 

16.32.3991'1: 

20.14.104 

46.6.405 

46.10.108 

46.10.512 

46.11.112 

46.12.505 

46.12.506 

46.12.508 

46.12.590 

46.12.605 

46.12.805 

46.12.1919 

8-4/25/96 
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Medicaid Self-Directed Personal Care Services, 
p. 1656. 2823 
and other rules - Medicaid Coverage - Rei~ursement 
of Therapeutic Family Care, p. 130<1, 2501, 159 
Retirement Home Licensing Requirements, p. 734 
Home Infusion Therapy, p. 833 
and other rules - AFDC, Food Stamps and Medicaid 
Assistance Under the FAIM Project, p. 2591, 284. 566 
and other rules - Traditional JOBS Program - FAIM 
JOBS Program FAIM Employment and Training, 
p. 2619, 277, 564 
and other rules - Children in Foster Care, p. 2462, 
458 
Goal for Reducing the Percentage of Children in 
Foster Care for Two or More Years, p. 2224, 2792 
Licensure of Day Care Facilities, p. 656 
and other rule - Licensure of Adult Foster Care 
Homes, p. 529, 921 
and other rules - Purchased Services through Title 
XX Block Grants, p. 743 
Reduction of the Required Height of Water Risers in 
Trailer Courts, p. 2384, 161 
and other rules Swimming Pool Licensing 
Requirements, p. 2642 
Children• a Special Health Services - Eligibility 
Requirements for the Children's Special Health 
Services, p. 1413, 1804 
Utilization Review in Medical Assistance Facilities, 
p. 234, 682 
and other rules Mental Health Nursing Care 
Centers, p. 658 
and other rules Vocational Rehabilitation 
Financial Needs Standards. p. 2779 
and other rules - AFDC Monthly Reporting - Budgeting 
Methods, p. 1898, 2499 
and other rule - AFDC Earned Income Disregards, 
p. 1661, 2154 
and other rules - Food Stamp Budgeting Methods -
Monthly Reporting Requirements, p. 1895, 2500 
and other rules Medicaid Cost Report Filing 
Deadlines Physician Attestation for Certain 
Providers, p. 2787, 459 
and other rule Medicaid Rei~ursement for 
Outpatient Hospital Emergency, Clinic and 1\mhulatory 
Surgery Services, p. 237 
Medicaid Reimbursement for Outpatient Hospital 
Imaging and Other Diagnostic Services, p. 1560, 1961 
and other rules Medicaid Reimbursement for 
Residential Treatment Services, p. 243, 776 
Medicaid Coverage and Reimbursement of Dental 
Services, p. 1553, 1968 
and other rule - Medicaid Coverage and Reimbursement 
of Durable Medical Equipment, p. 1563, 1970 
and other rule - Targeted Case Management for High 
Risk Pregnant Women, p. 532 
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46.12.1930 

46.13.303 

46.14.401 
46.30.507 

and other rules - Targeted Case Management for the 
Mentally Ill, p. 535 
and other rules Low Income Energy Assistance 
Program, p. 1557, 2157 
Low Income Weatherization Program. p. 731 
and other rules Child Support Enforcement 
Distribution of Collections - Non-AFDC Services, 
p. 2765 

PUBLIC SERVICE REQULATIQN. Department of. Title 38 

I 
I-XXIX 

38.3.1101 
38.5.1301 

38.5.2202 

Content of 
Affiliated 
Guidelines 
Electric, 
p. 1903 

Certain Motor Carrier Receipts, p. 896 
Interest Reporting Requirements - Policy 
- Minimum Rate Case Piling Standards for 
Gas, Water and Telephone Utilities, 

and other rules - Motor Carriers of Property, p. 663 
and other rules - Telephone Extended Area Service. 
p. 1017, 2038 
and other rules - Pipeline Safety, Including Drug 
and Alcohol Testing, p. 1631, 2425 

REVENUE. Depa,tment of, Title 42 

I 
I 

I-III 
42.11.103 
42.15.101 

42.15.316 
42.15.401 
42.15.416 
42.15.506 

42.17.101 

42.19.401 

42.21.106 
42.22.1311 
42.22.1311 

42.23.111 

42.23.302 

42.31.101 

and other rules - Real Property, p. 107 
Itemized Deductions for Health Insurance, p. 2100, 
2848 
Infrastructure user Pee Credit, p. 538 
and other rules - Liquor Privatization Rules, p. 66 
and other rules - Biennial Review of Chapter 15 -
Composite Returns, p. 78 
Extensions - Late Pay Penalty, p. 1927, 2507 
and other rules - Medical Savinga Account, p. 61 
and other rules - Recycling Credit, p. 2109, 2850 
Computation of Residential Property Tax Credit for 
Elderly, p. 1925, 2851 
and other rules - Withholding and Old Fund Liability 
Taxes, p. 97 
and other rules - Low Income Property Rules - Income 
and Property Tax Relief Rules, p. 87 
and other rules - Personal Property, p. 2653 
and other rule - Industrial Property, p. 2230, 162 
Industrial Machinery Equipment Trend Factors, 
p. 1921, 2508 
and other rules - General and Spacial Provisions for 
Corporation License Tax, p. 68 
and other rule - Corporate Tax Returns - Deductions, 
p. 2226, 2852 
and other rules - Cigarette and Tobacco, p. 2114, 
2853 

42.31.2101 and other rules Contractor Gross Receipts, 
p. 2103. 2854 

42.34.101 and other rules- Dangerous Drug Taxes, p. 2228, 
2856 

42.35.101 and other rules - Inheritance Tax Rules. p. 91 
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42.36.101 and other rules - Inheritance Taxes, p. 70 

SECRETARY OF STATE, Title 44 

1.2.419 

44.5.107 

Filing, Compiling, Printer Pickup and Publication of 
the Montana Administrative Register, p. 2239, 2694 

and other rules Fees for Limited Liability 
Companies and Limited Liability Partnerships, 
p. 1551, 2158 

(Commissioner of Political Practices) 
I Overlapping Work Hours - Multiple Salaries from 

I-III 

I-VI 

I-VIII 
44.10.331 

Multiple Public Employees, p. 125, 789 
Designation of Contributions Aggregate 
Contribution Limits for Write-in Candidates, p. 129, 
784 
and other rule - Campaign Contribution Limitations -
Surplus Campaign Funds, p. 1298, 2048 
Code of Ethics Complaint Procedures, p. 540, 922 
and other rule - Contribution Limitations, p. 127, 
787 

SOCIAL AND REHABILITATION SERVICES. Department of, Title 46 

I-V 
I-XVI 

B-4/25/96 

Medicaid Estate Recoveries and Liens, p. 1109, 2837 
Health Maintenance Organizations, p. 895, 1974, 2155 
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BOARD APPOINTEES AND VACANCIES 

Section 2-15-108, MCA, passed by the 1991 Legislature, 
directed that all appointing authorities of all appointive 
boards, commissions, committees and councils of state 
government take positive action to attain gender balance and 
proportional representation of minority residents to the 
greatest extent possible. 

One directive of 2-15-106, MCA, is that the Secretary of State 
publish monthly in the Hontaaa Administrative Register a list 
of appointees and upcoming or current vacancies on those 
boards and councils. 

In this issue, appointments effective in March 1996, appear. 
Vacancies scheduled to appear from May 1, 1996, through July 
31, 1996, are listed, as are current vacancies due to 
resignations or other reasons. Individuals interested in 
serving on a board should refer to the bill that created the 
board for details about the number of members to be appointed 
and necessary qualifications. 

Each month, the previous month's appointees are printed, and 
current and upcoming vacancies for the next three months are 
published. 

IMPORTANT 

Membership on boards and commissions changes 
constantly. The following lists are current as of 
April 4, 1996. 

For the most up-to-date information of the status of 
membership, or for more detailed information on the 
qualifications and requirements to serve on a board, 
contact the appointing authority. 
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