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The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies’ proposed new, amended or repealed rules; the
rationale for the change; date and address of public hearing;
and where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists any
changes made since the proposed stage. The interpretation
section contains the attorney general's opinions and state
declaratory rulings. Special notices and tables are inserted at
the back of each register.
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BEFORE THE BOARD OF THE
STATE COMPENSATION INSURANCE FUND
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF PUBLIC HERARING ON
of rules 2.55.321; 2.55.322; ) THE PROPOSED AMENDMENT OF
2.55.324; 2.55.325 and ) RULES 2.55.321; 2.55.322;
2.55.327 pertaining to premium ) 2.55.324; 2.55.325; AND
rates ) 2.55.327

TO: All Interested Persons:

1. Oon November 13, 1996, the State Compensation
Insurance Fund will hold a public hearing at 2:00 p.m., in
Room 201 of the State Compensation Insurance Fund Building, 5
South Last Chance Gulch, Helena, Montana, to consider the
amendment of rules 2.55.321; 2.55.322; 2.55.324; 2.55.325; and
2.55.327.

2. The rules proposed to be amended provide as follows:

(1) For each
classification, the state fund staff shall calculate an
experience rate based upon the experience of the class. The
experience rate must be based on a review of the total
incurred losses and total payroll in the classification during
up to 10 full fiscal years immediately preceding the date of
review. “Fiscal year" means the year beginning July 1. The
experience rate is derived by dividing the weighted selected
liabilities by the weighted selected payroll. The experjience

i1 3 e e : r——

i The number of selected
payroll and 1lablllty years and the WElght of each shall be
approved by the board. The net result is a set of experience-
based rates which, based on payroll of the last complete
fiscal year would be expected to develop approximately the
same level of revenue as the current set of rates in force,

after the
appllcatlon of credibility 1n ARM 2.55.322, and the exceptions
provided in ARM 2.55.324.
L "
9j“fLhg—3lﬂ5z““%%mD%2LgfT1159ﬁl—Tx9aI——mﬂx_JMi—BQJHSLﬂd*A£QI
AUTH : Sec, 39-71-2315 and 39-71-231¢ MCA; IMP: Sec.
39-71-2311, 39-71-2316 and 39271-2330 MCA.
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RATIONALE:

The proposed amendment achieves four distinct goals.
First, each year's losses and payroll in the loss experience
window are made comparable to one another with respect to
factors such as inflation and benefit law changes. Second,
the state fund experience rates are brought “on-level” with
the current state fund manual rates. When the same
adjustments are made to the advisory or rating organization
rates in proposed amendments to Rule 2.55.322, all three
components will then be comparable with respect to expenses
and current state fund rate level. Third, the proposed
amendment permits state fund rate level adjustments to respond
to anticipated changes in payroll distributions within
classifications. Fourth, the proposed amendment removes the
construction credit program load from the current state fund
manual rate and advisory or rating organization rate or
substitute or comparison rate to derive a pure rate
comparison.

2.55,322 CALCULATION QF CREDIBILITY WEIGHTED RATE (1) If
the payroll, premium, and liabilities }osses in a particular
classification are not sufficient to provide a credible
statistical basis for estimating an equitable distribution of
costs, the state fund staff shall determine a credibility
weighted rate for each classification. The credibility
factors, approved by the board, may range from €6t 0.0
through 1.00 and are based on graduated—rncremantsruf expected
liability. The expected liability is weighted selected
payroll times the current manual rate times an expected loss
rate recommended by the actuary and approved by the board.
The experience rate times a credibility factor, plus the

current manuat Lhe_adussm_or_mmumanumgn rate

times one minus the
credibility factor yields the c¢redibility weighted rate for a
class code. For example: ER means experience rate; CF means
credibility factor; MR—mearscurrernt state—fod-marmoat—rater

Rk—meansﬁUvEraii—rate—ievei—aﬂjustment*—Hf“mauns—advrsory—or
ratimg—orgamization—factort and AR means advisory or rating
organization rate legs copstruction credit program offsets and
adjusted for state fund expenses and current gstate fund rate
level or other rating source rate gimilarly adiusted.
Credibility weighted rate equals +{HH{MR—xRA—=x{(t—AF—*
AR xAFyY—=x—fti—c¢Fr+(ER X CF] + [AR x (] - CFl]. Theboard
witi—approve—theadvisory or rating orgamrizatiomr factor: The
state fund staff with approval of the board may substitute for
an advisory or rating organization rate if another source of
rates in use in Montana is more appropriate.

ili i i 0.0 to
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t2r(3) The credibility weighted rate is assigned to a
classification in order to modify the experience rate. It is
based on the actuary's recommendation of the reliability and
predictability of the classification's statistical data. In
determining the credibility weighted rates, the state fund
actuary shall consider the experience rate, existing manual
rate, advisory or rating organization rate or substitute rate,
payroll, premium, and losses.

t3r(4) The advisory or rating organization rates used
shall be the latest filed or prior filed rates, as determined
by the board, at the time the board determines the overall
rate level adjustment.

AUTH: Sec. 39-71-2315 and 39-7]1-2316 MCA; IMP: Sec.
39-71-2311. 39-71-2316, and 39-71-2330 MCA.

RATIONALE:

The proposed amendments change the ratemaking formula and
factors used in calculation of the credibility weighted rate
for classifications. First, the proposed amendment sets
credibility factors applied to classifications at the level
indicated by generally accepted actuarial methods rather than
applying the factors in rounded 0.1 increments. The proposed
amendment more equitably assigns c¢redibility based wupon

expected losses, Second, the proposed amendment to the
ratemaking formula places the advisory or rating organization
rate components “on-level” before calculation of the

credibility weighted rate. Third, the proposed amendments
change the order in which the components are combined. The
result is a credibility weighted rate which is derived by
combining the “on level” experience rate and “on level” rating
or advisory organization rate. The credibility weighed rate
and the current state fund manual rate are then combined. In
order to mitigate significant rate movement the board may
approve a stability factor to be applied to the credibility
- weighted rate and current state fund manual rate.

(1) The board shall
approve an overall rate level adjustment. Except as provided
in subksections (2) through (7), to establish a premium rate
for a classification for the following fiscal year, state fund
staff shall apply the overall rate level adjustment factor to
each gtabilized credibility weighted rate. State fund staff

may apply an adiustment factor to the resylting rates to
- . -
mmwm—aw—mﬂ——w V! : lticii ek ¥ lied
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bilized 1ibili ighted . 13 . £
the limits in (4) (a),

(2) remains the same.

(3) The state fund staff in consultation with the
actuary and with approval of the board may set a
classification's rate for all or a portion of the fiscal year
at a percentage of the advisory or rating organization rate
adjusted for state fund expenses and.the current state fund
rate level. The percentage of the advisory or rating
organization rate shall not be more than 150% of the advisory
or rating organization rate adjusted for state fund expenses

. :
ﬂnQ_Lhe_QuxxﬁnL_5LaLg_fnnd_xa&;_lg1ﬂl_fQI_Lhﬁ_f%ﬁgal_ggﬂz_ig
not less than 75% of the advisory or rating organization rate
adjusted for state fund expenses

rate level for the fiscal vear in which the rate shall be
effective for such classification or substitute rate or at the
rate of an equivalent class code recommended by the advisory
or rating organization or the state fund actuary. These
situations include, but are not limited to:

(3)(a) - (d) remain the same.

(4) (a) The state fund, subject to the approval of the
state fund board of directors, may limit the percentage amount
of premium rate increases or decreases from the overall rate
level adjustment if the limitation is applied to all
classifications and the state fund is maintained on an
actuarially sound basis. In applying the limits established

In
establishing a limitation, the state fund may consider such
factors as market share, catastrophic or unusual losses, rate
stabilization, and economic impact on the state fund.

{(b) The state fund board of directors will approve the
limit any one large loss will impact the experience of a
classification. The board may apply the same limit to all
classifications, or different 1limits based upon the
credlblllty factor of each classification

with all classifications which have the
same credibility factor or hazard group treated alike. ‘The

(5) remains the same.

(6) For each construction class code defined in ARM
2.55.327, the state fund staff in consultation with the
actuary and with approval of the board will calculate and
apply an additional factor to offset the anticipated credits
in ARM 2.55.327. These factors will be applied to each
construction c¢lass code after the gtabiljized Credlblllty
weighted rate, however, the premium rate fmcrease limitg in
(4) (a) does not apply.

(7) The board may approve for each class code a premium

20-10/24/96 MAR Notice No. 2-55-24
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rate which is a percentage of or more than the advisory or
rating organization rate adjusted for state fund expenses and
or substitute rate gimilarly
. The board may use these percentages based upon the
credibility factor of each code, with all codes which have the
same credibility factor treated alike. However, no rate
generated by this percentage and applied to a class code shall
be less than the state fund's experience-based rate for that
class code and shall also be subject to the limitations in
(4).
AUTH: Sec. 39-71-2319 and 39-71-2316 MCA; IMP: Secs.
39-71-22131, 39:-71-2311, 39-71-2316 and 39-71-2330 MCA.

RATIONALE:
Subsection (1) is amended to reflect changes in the ratemaking
formula. The board establishes the overall rate level

adjustment to the stabilized credibility weighted rate. Any
deviation between the overall rate level adjustment target and
the calculated stabilized credibility weighted rate must be
adjusted across the board to reach the overall rate level
adjustment established by the board.

The proposed amendments to subsection (3) are necessary
to bring the rule in harmony with other rule changes which
adjust the rating or advisory organization rate indications
*on level* with current state fund manual rates. The
amendment to subsection (3) achieves that objective in
establishing new or changed classifications.

Subsection (4)(a) is amended to reflect changes in the
ratemaking formula and procedures by removing the construction
credit offset from current state fund manual rate before
application of the limits provided in thisg rule.

Subsection (4)(b) is amended to provide flexibility of the
board to adopt large loss limits based upon the hazard group
designation of a classification. Certain  industry
classifications in higher level hazard groups may be expected
to incur larger losses which may warrant differing large loss
limitations.

Subsection (6) is amended to be consistent with the reordering
of the credibility weighted rate process in Rule 2.55.322, The
construction credit factor is applied after determination of
the stabilized credibility weighted rate and after application
of the limits provided in (4) (a).

Subsection (7) has been amended to conform to on-level
adjustments made in other rule admendments.

(1)-(4) remain the same.

(5) Notwithstanding subsectiens (1) through (4), the

MAR Notice No. 2-55-24 20-10/24/96
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state fund may at any time place an ingured in a pricing
category with a higher gor lower premium rate based upon
consideration of other relevant factors including, but not
limited to:

(5) (a)-{(h) remain the same.

(1) timeliness of the insured's history of submitting a
first report of injury to the state fund:

s . A 7

AU&H: Sec. 39-71-231% and 39-71-2316 MCA; IMP: Sec.
39-71-2311, 39-71-2316, 39:71-2330, and 39:-71-2341 MCA.
RATIONALE;

The proposed amendment permits flexibility in placement
of a policyholder in either a higher or lower rate category
based upon considerations such as those contained in the
current subsection. In addition, the proposed amendment
allows the policyholder’s history and experience with other
insurer’'s to be considered in application of a higher or lower
premium rate.

2.55.327 CONSTRUCTION INDUSTRY PREMIUM CREDRIT PROGRAM

(1)~ (3) remain the same.

(4) (a) The following credit percentages, are to be
applied to the manual premium of the insured's construction
class codes during the survey period to determine the premium
credit factor for the fiscal year beginning—JFuly-1;—1995+

————Average-Houriy Wage €redit—Percentage

Average Hourly Wage Credit Percentage
$14.24 or less 0%
$14.25 - $14.74 8%
$14.75 - 515.24 10%

20-10/24/96 MAR Notice No. 2-55-24
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$15.25 - $15.74 12%
$15.75 - $16.24 14%
$16.25 - $16.74 15%
$16.75 - $17.24 16%
$17.25 - $17.74 17%
$17.75 - $18.24 18%
$18.25 - $19.24 19%
$19.25 -~ §20.24 20%
$20.25 - $21.24 21%
$21.25 and above 22%

{b) The following credit pexrcentages in liey of the
table in W@ will be used for the fiscal vear beginning July
1. 1997,

Average Hourly Wage _Credit Percentage
0%
8 %
10%
12%
4%
15%

516,90 - $17.39 16%
17%
18%
19%
20%
21%
22%

(5)and (6) remain the same.
AUTH: Sec. 39-71-2315 and 39-71-2316 MCA; IMP: Sec.
39-71-2211, 39-71-2311, 39-71-2316.and 39-71-2330, MCA.

: Amendment is for deletion of old table except
for current FY96 and FY97 tables - To amend current rules to
delete table no longer in use. However, the tables in effect
for the appropriate year will continue to be used for premium
audit purposes.

Addition of new construction credit table - The table has
remained the same as far as the credit percentage allowed,
however the table has been amended to reflect the increase in
the state's average weekly wage to $384.00.

3. The State Fund’s Premium Rate Setting Rule Amendments
above are reasonably necessary to keep the processes,
procedures, formulas and factors for rate setting as required
by statute to be set forth in administrative rules, reflect changes in
business operations, to implement recommendations of the state
fund’'s actuary, and to maintain their functionality.

MAR Notice No. 2-55-24 20-10/24/96
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4. The State Compensation Insurance Fund makes reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing. Persons needing
accommodations must contact the State Fund, Attn: Ms. Rita
Bird, P.0O. Box 4759, Helena, MT 59604; telephone (406) 444-
6480; TDD (406) 444-5971; fax (406) 444-6555, no later than
5:00 p.m,, November 6, 1996, to advise as to the nature of the
accommodation needed and to allow adequate time to make
arrangements.

5. Interested persons may submit their data, views, or
arguments, either orally or in writing, at the hearing.
Written data, views or arguments may also be submitted to
state fund attorney Nancy Butler, Legal Department, State
Compensation Insurance Fund, 5 South Last Chance Gulch, P.O,
Box 4759, Helena, Montana 59604-4759, and must be received no
later than 5:00 p.m. November 21, 1996,

6. The State Fund Legal and Underwriting Departments
have been designated to preside over and conduct the hearing.

T S -
Dal Smilie, Chief Legal Counsel Rick Hill
Rule Reviewer Chairman of the Board

General Counsel

Certified to the Secretary of State October 11, 1996.

20-10/24/96 MAR Notice No. 2-55-24
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BEFORE THE BOARD OF MEDICAL EXAMINERS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED ADOPTION
adoption of a new rule pertain-) OF NEW RULE I INACTIVE
ing to physicians ) LICENSE

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On November 23, 1996, the Board of Medical Examiners
proposes to adopt a new rule pertaining to inactive licenses.

2. The proposed new rule will read as follows:

" INACTIVE LICENSE (1) If the board determines that an
applicant or licensee possesses the qualifications for
licensure required under Title 37, chapter 3, Montana Code
Annotated, the board may instruct the department to issue
licenses in the following categories:

(a) active license;

(b) inactive license; or

(c) inactive-retired license.

(2) An active license is8 required for a physician
actively practicing medicine in this state at any time during
the renewal period.

(a) As used in this rule, “‘renewal period” means the time
from April 1 of a given year through March 31 of the following
year.

(b) The term “actively practicing medicine" means the
exercise of any activity or process identified in 37-3-102(6),
MCA.

{(c) An active license must be renewed annually, as
provided in 37-3-313, MCA.

(3} An inactive license may be obtained by a physician
who is not actively practicing medicine in this state, and does
not intend to actively practice medicine in this state at any
time during the current renewal period, but may wish to
reactivate in the future.

(a) An inactive license must be renewed annually by a
date set by the department;

(b) To renew a license on inactive status, a physician
must pay a fee prescribed by the board, and return a completed
renewal form to the board office prior to April 1;

(c) If both the renewal fee and completed renewal form
are not returned to the board office prior to April 1, the
physician must pay a penalty fee prescribed by the board in
order to renew the license.

(4) An inactive-retired license may be obtained by an
applicant or licensed physician who is not actively practicing
medicine in this state and does not intend ever to practice
medicine in this state in the future.

MAR Notice No. 8-28-45 20-10/24/96
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(a) An inactive-retired license must be renewed annually
by a date set by the department; '
(b} To renew a license on inactive-retired status, a
physician must pay a fee prescribed by the board, and return a

completed renewal form to the board office prior to April 1.

(c) If both the renewal fee and completed renewal form
are not returned to the board office prior to April 1, the
physician must pay a penalty fee prescribed by the board in
order to renew the license.

(5) If a physician holding an inactive or inactive-
retired license fails to pay the prescribed renewal fee or
fails to return the completed annual renewal form by April 1,
the physician's license may be revoked by the board on 30 days'
notice of the date, time and place the board will consider the
revocation.

(a) A registered or certified letter sent to the last-
known address of the physician, as the address appears on the
records of the department, congtitutes sufficient notice of
intention to revoke the inactive or inactive-retired license.

(b) If the physician pays the renewal fee and any
required penalty fee and provides the completed annual renewal
form before the date and time fixed for consideration of
revocation, the license may not be revoked for nonpayment or
failure to return the completed annual renewal form.

(6) The department may collect a renewal fee and any
required penalty fee by an action at law.”

Auth: Sec. 37-1-319, MCA; IMP, Section 37;1-319, MCA

REASON: Section 25, Chapter 429, L. 1995 repealed the specific
language of the Medical Practice Act concerning inactive
status, and replaced it with the generic language of 37-1-
319(3), MCA (the Uniform Professional Licensing and Regulation
Procedures Act), allowing each board to establish by rule both
the status of inactive licensure, and the qualifications
therefor. The proposed new rule will re-establish the status
of inactive licensure for Montana-licensed physicians and the
criterjia for renewal.

3. Interested persons may submit their data, views or
arguments concerning the proposed adoption in writing to the
Board of Medical Examiners, 111 N, Jackson, P.O. Box 200513,
Helena, Montana 59620-0513, or by facsimile to (406) 444-9396,
to be received no later than 5:00 p.m., November 21, 1996.

4. If a person who is directly affected by the proposed
adoption wishes to present his data, views or arguments orally
or in writing at a public hearing, he must make written request
for a hearing and submit the request along with any comments he
has to the Board of Medical Examiners, 111 N. Jackson, P.0. Box
200513, Helena, Montana 59620-0513, or by facsimile to (406)
444-9396, to be received no later than 5:00 p.m., November 21,
19%96.

5. If the Board receives requests for a public hearing on
the proposed adoption from either 10 percent or 25, whichever
is less, of those persons who are directly affected by the
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proposed adoption, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision or
from an association having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those perscns directly
affected has been determined to be 315 based on the
approximately 3150 licensees in Montana.

BOARD OF MEDICAL EXAMINERS

JAMES S. BONNET, JR., M.D.,
PRESIDENT

o ) .
v
Ny ).
ANDY POOLE, DEPUTY DIRECTOR
DEPARTMENT OF COMMERCE

CAROL é;ELL, RULE REVIEWER

Certified to the Secretary of State, October 11, 1996.

BY:
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BEFORE THE BOARD OF NURSING
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
amendment of rules pertaining ) PROPOSED AMENDMENT, REPEAL
to conduct of nurses, gurvey ) AND ADOPTION OF RULES PER-
and approval of schools, annual) TAINING TO THE PRACTICE
report, definitions, registered) OF NURSING

nurse's responsibility to )

the nursing process, and the )

repeal and adoption of rules }

pertaining to standards for )

schools of nursing and )

standards for IV therapy and }

charge nurse for licensed }

practical nurses )

TO: All Interested Persons:

1. On November 14, 1996, at 9:00 a.m., a public hearing
will be held in the conference room of the Professional and
Occupational Licensing Bureau, 111 North Jackson, Helena,
Montana, to consider the proposed amendment, repeal and
adoption rules pertaining to the practice of nursing, standards
for schools of nursing and 1V therapy, and charge nurses for
licenged practical nurses.

2. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

“8,32.41 NDUCT OF (1) through (2)(Tr) will
remain the game.

{s) refusing to sign for or accept a certified mailing
from the board officer;

r g 1h o ional lic in inv i ion,"
uth: Sec. 37-1-136, 37-1-319, 37-8-202, MCA; IMP, Sec
37-1-136, 37-1-319, 37-8-202, MCA

REASON: This sub-section was inadvertently deleted in a prior rule
notice., The Board proposes to reinstate the rule at this time.

2 RVEY A V. F L. (1) will remain
the same.

(2) To insure continuing compliance with the law and the
boarq of nursing’s minimum standards all approved prefessienal
nursing education programs will be surveyed and reevaluated for
contipued apprqval at least every four years

(3) will remain the same.

(4) Prior to a site visit a school will submit a self-
evaluation narrative report to the board which provides
evidence of compliance with the appropriate nursing education
standards. The school will forward 32 gix copies of the self-
evaluation narrative report i i
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catalog to the board office by January 1 of the year in which
a program vigit is scheduled.

{5) through (5)(c) will remain the same.

(d) Site visgit reviewers shall-be—appointed-by theboard,:
and will include, but will not be limited to, the executive
director of the board and an outside reviewer with expertise in
relation to the type of program being reviewed.

(6) through (8) will remain the same.

(9) The procedure for conditional approval will be
affected if the board determines the school does not meet all
of the requxrements of the law and nurslng program standards

A _cC 1 rov. hool whi il m
r i £ -8- M ro
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n n 2 r placi
i val wving j m 1
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fi i I
n non- lian £ _th rd
r n iv i r
h rov 00
igh 1 ri
c h n inigtr, v
Ti 7 r r no ti lack
rQv r r val of rov.
c h icien i 1
u

(10) A program may be visited at any time within the
ugual ehree—eor four-year interval as deemed necessary by the
board or at the request of the school.

(11) will remain the same.”

Auth: Sec. 37-8-202, MCA; IMP, Sec. 37-8-301, 37-8-302,
MCA

REASON: This rule is being amended to reflect current board
policy. The statute pertaining to school approval authorizes
. the Board to make conditional approval, yet provides no
guidance to the affected school. This rule is designed to
provide that guidance,

“8.32.806_  ANNUAL REPORT (1) An annual report for the
preceding academic year shall be submitted by October 1 of each
year. Fwelve Six copies will be submitted to the board office.

{2) through (2)(n) will remain the same.
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(0) #&welve gix current copies of the school catalog;
(p) will remain the same."

Auth: Sec. 37-8-202, 37-8-301, MCA; IMP, Sec. 37-8-301,
37-8-302, MCA
REASON: This rule change is degigned to relieve the amount of

paperwork submitted to the board and more accurately reflects
the number of copies needed to perform the board's functions.

“8.32.1401 DEFINITIONS As used in this sub-chapter, the
following definitions apply:

(1) through (7) will remain the same.

(8) "Strategy of care" - the goal-oriented plan developed
to assist individuals or groups to achieve optimum health :
potential. This includes initiating and maintaining comfort
measures, promoting and supporting human functions and
responses, establishing an environment conducive to well being,
providing health counseling and teaching, and collaborating on
certain aspects of the medical regimen, including but not
limited to the administration of medications and treatmentg.”

Auth: Sec. 37-1-131, 37-8-202, MCA; IMP, Sec. 37-1-131,
37-8-202, MCA

“8,32,1403 STANDARDS RELATED TO THE REGISTERED NURSE'S
RESPONSIBILITY TQ APPLY THE NURSING PROCESS The registered
nurse shall:

(1) through (4) (a)(ii) will remain the same.

(iii) assgigning and delegating care,

(iv) through (d) will remain the same.

(5) evaluate the responses of individuals or groups to
nursing interventions. Evaluation shall involve the client,
family, significant others and health team members of—the
heatth—team

(a) through (c) will remain the same."

Auth: Sec. 37-1-131, 37-8-202, MCA; IMP, Sec. 37-1-131,
37-.8-202, MCA
REASON; The reason for amending ARM 8.32.1401 and 8,.32,.1403 is

to provide further guidance for registered nurses, aid in
readability, and provide consistency in the language.

3. The Board is proposing to repeal ARM 8.32.805,
8.32.901 through 8.32.907, 8.32.909 through 8.32.911, 8.32.913
and 8.32.1001 through 8.32.1010, the text of which is located
at pages 8-996 through 8-1012, Administrative Rules of Montana.
The authority sections are 37-8-202, 37-8-301, 37-8-302, MCA,
and the implementing sectionsa are 37-8-202, 37-8-301, 37-8-302,
MCA. The reason set forth after proposed new rule XVII states
why the above rules are being proposed for repeal.

4. The proposed new rules will read as follows:

“I  EFFECTIVE DATE QF [NEW RULES I THR! XVI (1) [New

rules I through XVI] will be effective on July 1, 1997."
Auth: Sec. 37-8-202, MCA; IMP, Sec., 37-8-301, MCA

20-10/24/96 MAR Notice No. 8-32-41



-2641-

REASON: This rule is being proposed to allow the schools time
to implement the new programs.

“II _STATEMENT OF PURPOSE (1) These standards provide a

basis for the state board of nursing to evaluate and approve
nursing education programs and a format for nursing faculty and
administrators to plan, implement and evaluate nursing
education for the following professional and practical nursing
programs:

(a) professional baccalaureate degree education;

(b) professional associate degree education; and

(c) practical nursing education.

(2} The following rules must set forth general standards
regarding all nursing education and specific gtandards
regarding curricula for baccalaureate degree, associate degree
and practical nurse educational programs, faculty
qualifications and responsibilities, and administrative roles
and functions.

(3} These rules represent minimal standards. The board
shall interpret the standards to insure that minimum standards
are met and to allow faculty flexibility to determine the
scope, limits, and direction of the nursing education program.
The board shall revise thege standards periodically to meet the
ever-changing health care needs of society and the continuing
development of nursing education.”

Auth: Sec. 37-8-202, 37-8-301, MCA; IMP, Sec., 37-8-301,

MCA
“ITT PHILOSOPHY, PURPOSE, ORGANIZATIONAL FRAMEWORK AND
TIONAL TIVE (1) The faculty of the nursing

educational program shall develop and approve statements of
philosophy, purpose, organizational framework and educational
objectives that are consistent with those of the parent
institution and with the laws governing the practice of
nursging.

(2) 'The philosophy statement must include statements
about nursing practice, nursing education and the graduate of
the program.

(3) The statements of philosophy, purpose, organizational
framework and educational objectives must be used to plan,
implement and evaluate the total program.

(4) The philogophy statement must be included in the
program catalog or otherwise made available to students.
Students must participate in program policy development.”

Auth: Sec. 37-8-202, 37-8-301, MCA; IMP, Sec. 37-8-301,
MCA

N A B A

(1) A currlculum 1a the content and 1earn1ng experiences
designed to facilitate student achievement of the educational
objectives.

(2) The faculty shall develop, review, and update the
curriculum on an ongoing basis. The curriculum for the
professional nursing educational programs must meet the
following general criteria:
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(a) reflect the philosophy, organizational framework,
purpose, and educational objectives of the nursing education
program and be consistent with the laws governing the practice
of professional nursing;

(b) contain content and learning experiences designed to
facilitate student achievement of the educational objectives;

(c) contain learning experiences and instructional
methods appropriate to fulfill curriculum objectives;

{d) reflect future nursing practice of the graduate;

(e) contain adequate nursing course work and clinical
experiences to develop safe and effective nursing practice; and

(f) address present and future health care needs.

(3) The curriculum shall include concepts related to the
promotion, maintenance and restoration of the health of clients
across the lifespan, Board content areas and learning
activities include, but are not limited to:

(a) healthy lifestyles and risk factors;

(b) health needs and alterations across the lifespan;

(c) acute and chronic health needs; and

(d) health needs related to social and environmental
trends.

(4) The curriculum shall include non-nursing courses that
provide knowledge in relevant physical sciences, social
sciences and arts and humanities.

(a) Physical science course content shall include, but
not be limited to:

(i} chemigtry;

(ii) anatomy;

(iii) physiology;

(iv) microbiology;

{(v) nutrition;

(vi) mathematics;

(vii) physics;

(viii) pharmacology; and
(ix) pathophysioclogy.

(b} Social sciences, and artgs and humanities course
content shall include, but not be limited to:

(1) human growth and development;
(1i) psychology;

(iii) sociology;

(iv) communications;

(v) ethice; and

{vi) economics.

(5) The length, organization and placement of courges
must be consistent with the philosophy and objectives of the
program. Course organization and sequencing shall assure that
prerequisite concepts and understanding are used and further
developed as the program progresses. Course instruction ghould
focus on understanding and application of knowledge, and extend
throughout the program.

(6) For each clinical credit hour, there shall be at
least two hours of applied laboratory experience.”

Auth: Sec, 37-8-202, 37-8-301, MCA; IMP, Sec. 37-8-301,
MCA
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" LUM - SPECIFIC TQ BACCALAUREATE

(1} The baccalaureate degree nurse graduate shall be
prepared to plan, deliver and coordinate care for clients
including individuals, families and communities in a variety of
structured and unstructured settings with an emphasis on care
management, complex care situations and clients with
unpredictable outcomes. The baccalaureate degree nurse
functions as a change agent in the health care system and
utilizes nursing research findings in the delivery of care.
(Adapted from America Agsociation of Colleges of Nursing
Position Statement: Nursing Education's Agenda for the 21st
Century) .”

Auth: Sec., 37-8-202, 37-8-301, MCA; IMP, Sec. 37-8-301,
MCA

VI RRICUL! - ECIFI CIATE D E (1) The
role of the associate degree nurse graduate is to provide
direct care to clients, individuals or groups, in a variety of
gstructured settings with clear policies and procedures. Within
this context, the curriculum must relate to the roles of the
provider of the associate degree nurse as provider of care,
manager of care, and member of the discipline of nursing.
(Adapted from the National League for Nursing, Educational
Cutcomes of Associate Degree Nursing Programs: Roles and
Competencies, 1950).

(a) As a provider of care, the associate degree nurse
must demonstrate the following:

(i) critical thinking;

(ii) accountability;,

(iii) clinical decision-making through use of the nursing
process;

(iv) effective communication with clients, families, and
health team members;

(v) teaching and collaboration with the client and
family,

(vi) collaboration with members of the health care team;

and
(vii) sensitivity to individual and cultural diversity.
(b) As a manager of care, the associate degree nurse must
demonstrate the following:

(i) coordination of care for a group of clients using
collaboration and consultation;
(ii) organization and delegation of nursing care;

(iii) information management;

(iv) client advocacy,; and

(v) evaluation of health care delivery using client-
centered outcomes.

(¢} As a member of the discipline of nursing the
agsociate degree nurse must demonstrate the following:

(i) self-assessment and development and continuous
learning;
(1i) ethical-legal framework for nursing practice;

(iii) advancement of nursing practice through pro-
fessional activities;

(iv) political, economic, and societal forces affecting
nurging practice and health care delivery; and
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(v) introductory knowledge of health care change and
nursing research.

(2} Non-nursing courses must provide graduates with basic
knowledge in the relevant physical sciences, social sciences,
and arts and humanities.”

Auth: Sec. 37-8-202, 37-8-301, MCA; IMP, Sec. 37-8-301,
MCA

"VII CURR L IREMENTS FOR PRACT
PROGRAMS (1) The primary role of the practical nurse graduate
ig to provide nursing care for clienta in structured health
care settings who are experiencing common, well-defined health
problems. In their roles as members of the discipline of
nursing, practical nurses actively participate in and subscribe
to the legal and ethical tenets of the discipline. The
practical nurse functions under supervision as set forth in 37-
8-102 MCA. (Adapted from National League for Nursing, Council
of Practical Nursing Programs, 1989)

(2) The curriculum must include basic knowledge of:

(a) nursing process;

{b) client's physiological needs;

(c) client's psychosocial needs; and

{d) maintenance and promotion of health.

(3) The curriculum must provide for progressive
development of knowledge, skills and professional conduct.

(4) The choice and placement of courses, selection of
learning activities and the organization of these must provide
continuity, seguence and integration in the total curriculum.

(5) Learning experiences must be based on written
behavioral objectives which include demonstration of knowledge,
comprehension and application.

(6) The program must include practical nursing theory and
guided clinical practice based on the nursing process. It must
include the content essential to current practice in practical
nursing.

(7) The practical nurse student shall successfully
complete coursework related to the role of charge nurse in the
following areas to prepare the graduate practical nurse to
serve as a charge nurse, upon meeting qualifications provided
by ARM B8.32.1408:

(a) leadership;

(b) telephone orders;

(c) transcribing orders;

(d) documentation;

(e) nursing process;

{f) prioritization; anpd

(g) organization,

(8) Content of the course work related to the role of
charge nurse shall be developed in recognition of the role of
charge nurse as supervisor of care provided as well as care
needed, assessment of clients, notifying the professional nurse
supervisor, notifying physicians, and the administration of
medications and treatments.

(9) The practical nurse student shall successfully
complete courses in the following areas to prepare the graduate
practical nurse to administer intravenous therapy:
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(a) fluid and electrolytes;

(b) intravenous solutions {[of the following types]:

(i) isotonic;

(i1) hypotonic;

(iii)  Thypertonic.

(c) infection control;

(d) pharmacology;

(e) technology and clinical application;

(f) parenteral nutrition;

(g) documentation;

(h) nursing process in relation to IV therapy; and

(i} institutional policies.

(10) Content of the courses shall be developed in
recognition of the role of the licensed practical nurse to
perform intravenous therapy in accordance with the standards
get forth at ARM 8.32.1409."

Auth: Sec. 37-8-202, 37-8-301, MCA; IMP, Sec. 37-8-301,
MCA

“YIII PROGRAM EVALUATION (1) All nursing programs must
have a formal evaluation plan developed by the faculty that is
conducted on a regular basis and must include student
participation.

(2) Evaluations must consider the following areas:

(a) the philosophy, organizational framework, educational
objectives and curriculum of the program;

(b) policies governing recruitment, admissions,
promotion, graduation and other matters affecting education,
health and welfare of students;

(c) factors contributing to faculty growth, welfare and
effectiveness;

(d) adequate clinical facilities for student practice in
a variety of inpatient and community-based settings to include
acute care, chronic care and primary health care settings;

(e) adequate educational facilities including classrooms,
skills labs and library/information resources; and

(f) documentation of health policy requirements which
must be accessible to the student.

(3) The evaluation plan must include a recommendation
based on evidence collected to make appropriate program
revisions.”

Auth: Sec. 37-8-202, 37-8-301, MCA; IMP, Sec. 37-8-301,

MCA
“IX ORGANIZATION AND ADMINISTRATION OF THE NURSING
EDUCATION PROGRAM (1) Parent institutions conducting a

nursing program must be accredited by the appropriate
accrediting bodies.

(2) All agencies with which the program maintains
cooperative agreements for use as clinical laboratories mugt
have licensure, approval or accreditation appropriate to each
agency.

(a) Cooperative agreements must be current, in writing
and signed by the resgponsible officers of each and must include
the following:
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(i) faculty responsibilities for teaching and clinical
supervision of students, including responsibilities for
planning and supervising learning experiences;

(ii) student responsibilities; and

(iii) expectations regarding the health status of
students and faculty in a variety of settings.

(3) The organizational pattern of the nursing program
must be comparable to similar programs of the parent
institution. Organizational charts showing the administrative .
structure of the nursing program and its relationship to other
units must be developed.

(4) 1Institutional policies governing the nursing program
must be consistent with those policies governing other
educational programs of the parent institution.

(5) Faculty and administration shall participate in
governance of the parent institution and policy development,
including but not limited to, matters related to appeals and
grievances. Policies governing faculty employment, promotion
and tenure must be in writing and consistent with those of the
parent institution.”

Auth: Sec. 37-8-202, 37-8-301, MCA; IMP, Sec. 37-8-301,
MCA

“X _PROGRAM DIRECTOR (1) Baccalaureate and aggociate
degree programs must be administered by a full-time program
director who shall devote appropriate time to the task of
administration and shall be responsible for preparation,
presentation and administration of the budget of the nursing
program, The directors of the professional programs shall
possess the following licensure and experience qualifications:

(a) a current license to practice as a registered nurse
in the state of Montana, and

(b) at least two years of experience in nursing practice
and at least two years of experience in nursing education,
including didactic and clinical teaching.

(2) The director of the baccalaureate program shall
possess a master's degree with a major in nursing and a
doctorate degree in nursing or a related field from approved
programs, with preparation in education and administration.

(3) The director of the associate program shall posgsess a
master's degree in nursing or public health with a major in
nursing from an approved program, with preparation in education
and administration.

(4) Practical nurse education programs must be
administered by a full-time program director who shall devote a
minimum of 50% time to administrative activities and shall
possess the following qualifications:

{(a) a current license to practice as a registered nurse
in the state of Montana;

(b) a master's degree in nursing or a minimum of a
baccalaureate degree in nursing from an approved program,
supplemented by courses in curriculum development, principles
and methods of teaching and measurement and evaluation; and

(c} at least two years of experience in nursing practice
and at least two years of experience in nursing education,
inclusive of teaching in didactic and clinical areas.
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(5) All program directors shall have appropriate rank,
position and authority to carry out the duties set forth
above."

Auth: Sec. 37-8-202, 37-8-301, MCA; IMP, Sec. 37-8-301,
MCA

“XI _FACULTY (1) There must be a sufficient number of
qualified faculty to meet the purposes and objectives of the
nursing program.

(2) Faculty shall have primary responsibility for the
development and conduct of the academic program(s) .

(a) Faculty shall participate in program policy
development .

(3) Faculty shall provide evidence of continuing
professional development in areas of didactic and clinical
regponsibility.

(4) Faculty members who have responsibility for clinical
teaching shall demonstrate clinical competence.

(5) Faculty member titles must be consistent with faculty
functions and the same as or equivalent to titles of faculty of
other units of the parent institution.

(6) Faculty members shall be responsible for:

(a) planning, implementing and evaluating learning
experiences in the faculty member's area of assignment;

(b) participating in academic guidance of students;

(c) providing for student and peer evaluation of teaching
effectiveness;

(d) evaluating student achievement in terms of curricular
objectives;

(e) providing creative activities that contribute to
positive changes in nursing, nursing education or health care;

(f) providing service to the parent institution, nursing
program, profession and community; and

(7) Participating in the selection of new faculty and the
promotion and tenure of other faculty.

(8) Faculty work loads are equitable and must allow time
for classes and lab preparation, teaching, program revision,
improvements of teaching methods, guidance of students,
participation in faculty organization and committees,
attendance at professional meetings and participation in
continuing education activities.

(9) Written job specifications including responsibilities
must be available for each position,

(10) Personnel policies must be in writing and must
include selection, appointment, promotion, faculty development
and welfare.”

Auth: Sec. 37-8-202, 37-8-301, MCA; IMP, Sec. 37-8-301,
MCA

“XI1 BACCALAUREATE AND ASSOCIATE FACULTY (1) All
nursing faculty members, including part-time faculty, shall
hold at least a master’'s degree with a major in nursing from an
accredited program, or a doctorate in nursing; have preparation
for teaching in their respective area of responsibility and
shall be licensed as registered nurses in Montana.
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(2) Faculty members hired without a master's degree will
have three years from the date of hire to obtain a master's
degree as set forth by the faculty qualifications in (1).

(a) The nursing director will immediately notify the
board in writing of the hire of the non-master's prepared
faculty member along with a plan for compliance with the
requirements set forth at (1).

(b) Failure to comply with (3) constitutes non-compliance
with board of nursing rules, and will subject the program to
action deemed appropriate by the board, including loss of the
program's approval,

(c} A maximum of 10% or two faculty members, whichever is
greater based on FTE, may come under the exception at any point
in time at a given school.

(3) As a general guideline for the baccalaureate and
associate programs, there must be no more than 10 students per
faculty member at a given time in a clinical setting. The
number of students must be determined by the educational and
clinical resources and faculty sufficient to meet the goals of
the program and requirements of the board of nursing.”

Auth: Sec. 37-8-202, 37-8-301, MCA; IMP, Sec. 37-8-301,
MCA

"XIITI FACULTY - PRACTICAL NURSE PROGRAM (1) All nursing
faculty, including part-time, shall hold a master's degree in
nursing or a minimum of a baccalaureate degree in nursing from
an accredited program supplemented by courses in curriculum
development, principles and methods of teaching, measurement
and evaluation. Faculty members shall have at least two years
experience in registered nursing practice within the last five
years, and be currently licensed in the state of Montana.

(2) All non-nurse faculty shall have academic and
professional education and experience in the field of their
specialization,.

(3) There must be a ratio of no more than ten students
for each faculty person in the clinical area at any given
time.”

Auth: Sec. 37-8-202, 37-8-301, MCA; IMP, Sec. 37-8-301,
MCA

“*XIV PRECEPTORS - BACCALAUREATE AND ASSOCIATE

(1) Regigtered nurge preceptors may assist with course
teaching provided that:

fa) faculty members are responsible for ensuring safe,
acceasible, and appropriate supervision based on c¢lient health
status, care setting and student level of preparation;

(b} the use of preceptors is appropriate given the course
objectives and the level of students in the course; and

(c) a nursing faculty member retains responsibility for
lecture and laboratory portions of the course.

(2) Professional registered nurse preceptors may assist
with "senior level” courses taken during the last quarters/
semesters of the nursing education program.”

Auth: Sec. 37-8-202, 37-8-301, MCA; IMP, Sec. 37-8-301,
MCA
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“XV PRECEPTORS - PRACTICAL NURSE PROGRAM (1) Licensed
practical nurse preceptors who function under supervision as
specified in 37-8-102(5) (a), MCA, may be utilized to assist
with course teaching provided that a nursing faculty member
retaing responsibility of the course, and provided the use of
preceptors is appropriate as defined in (2) below.

(2) The appropriate uses of preceptors is in *capstone”
or summary courses taken during the last quarter/semester of
the nursing education program. In these instances, faculty
members are responsible for ensuring safe, accessible, and
appropriate supervision based on client health status, care
setting and student level of preparation.’

Auth: Sec. 37-8-202, 37-8-301, MCA; IMP, Sec. 37-8-301,
MCA

"XV TI LIT (1) There must be safe and
accessible physical facilities for students and faculty
designed to meet the educational and clinical needs of the
program including, but not limited to:

(a) classroomg, laboratories, offices and conference
rooms of adequate size, number and type according to the number
of students and purposes for which these areas are to be used;

(b} adeqguate supplies and equipment, including computer
resources and audio visual aids;

{c) adeguate and convenient accegs by students and
faculty to library/information resources, including sufficient
titles, periodicals, computer data bases and similar media
resources,

(2) Institutional financial support for the program's
library/information resources must be adequate to meet the
program's purposes and educational objectives. Faculty and
students shall provide input regarding purchases of
informational resources.

(3) There must be adequate study area/space conducive to
scholarly work for faculty and students.

(4) Clinical resources must be adequate to provide the
learning experiences identified in the educational objectives
of the program. Learning experiences in clinical settings must
be under the control and supervision of the faculty.

{5) The director, with input from faculty, shall
determine appropriate student faculty ratios in the clinical
setting to provide safe, accessible and appropriate supervision
‘based on client health status, care setting and student level
of preparation.”

Auth: Sec. 37-8-202, 37-8-301, MCA; IMP, Sec. 37-8-301,
MCA

“XVII STUDENTS (1) A program must admit students
‘without discrimination as to age, religion, national origin,
marital status, race, gender, sexual preference or life style.

(2) Students must be graduates of accredited senior high
schools or their equivalent as determined by the office of
public instruction, The program must have on file a copy of
the student's high school or equivalent transcript.
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{3} Consistent with policies of the parent institution, a
nursing education program must provide students with written
policies regarding student rights and responsibilities,
admission, readmission, refund of tuition, progression,
dismissal and graduation requirements. Other policies specific
to nursing students may be adopted if justified by the nature
and purposes of the nursing program.

(4) The program must further provide students:

(a) a written policy regarding personal health practices
designed to protect students, clients and faculty members, and
requiring student compliance therewith;

(b) information regarding the process of obtaining a
license; and

(c) access to the institution/program catalog and the
statements regarding the program's philosophy, purpose,
organizational framework, and educational objectives.

(5) Programs must maintain current records of student
achievement within the program and provide students with timely
evaluations based on educational objectives.

(6) Faculty members or other qualified persons shall be
available to provide timely academic advice to students.”

Auth: Sec. 37-8-202, 37-8-301, MCA; IMP, Sec. 37-8-301,
MCA

REASON; Whereas the current rules governing nursing education
program standards were last amended in 1988, the proposed new
rules are necessary to reflect changes in nursing education
that have occurred within the last five to seven years. The
rules are further proposed to distinguish the three levels of
nursing preparation as between the baccalaureate, the associate
and the practical nurse graduates. The proposed rules further
seek to remove redundancies in the old language and, congistent
with House Joint Resolution No. §, reduce and streamline the
administrative rules of Montana.

“XVIII _STANDARDS RELATING TQO THE LICENSED PRACTICAL
NURSE'S ROLE AS CHARGE NURSE (1) The role of charge nurse for
the practical nurse is appropriate only in the long-term care
facility setting and only when a professional nurse is not
available on the premises.

(a) The term "long-term care facility” as defined im 50-5-
101(26) (a), MCA, refers to a facility that meets federal
regulations for a waiver of the 24-hour professional nurse on-
premiseg supervision requirement.

(2) The duties of the charge nurse in supervising clients
and staff must be limited to a specific unit during specific
work hours.

(3) Before acting as a charge nurse, the licensed
practical nurse shall have completed work experience as a
practical nurse for a period of at least one year, including
not lesas than 2,080 hours.”

Auth: Sec. 37-8-415, MCA IMP, Sec. 37-8-415, MCA
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REASON: The proposed rule is necessary to address expectations
in the practice of practical nurses that they act as charge
nurses. Because of the extra degree of responsibility required
to act as a charge nurse, and the public safety ramifications
in carrying out that responsibility, the proposed rules in this
regard set forth curricular, setting specific, and experience
qualifications.

“ T. R ING TO E_LICENSE CTICAL '
ROLE IN INTRAV. THERA. (1) "IV therapy”" means the
introduction of fluid solutions directly into the circulatory
system through a venous line.

(2) ‘“Intravenous fluids” means fluid solutions of
electrolytes, nutrients, vitaming, drugs, blood and blood
products.

(3) “Standard intravenous solution” means an isotonic or
hypotonic solution with no additives.

(4) Any of the following IV therapy tasks may be
performed by a practical nurse:

(a} initial venipuncture using a standard IV solution or
intermittent infusion device;

(1) peripheral vessel only - no Peripherally Inserted
Central Catheter (PICC) lines;
(ii) cannula or butterfly - no midline catheters.

(b} monitor the site;

(c) monitor and adjust flow rate;

(d) change dressing of peripheral site;

(e) hang additional standard solution;

(f) mix medication solution from a unit dose vial and add
to IV solution or volutrol;

(g) hang medication solutions that are pre-mixed and
properly labeled by a registered nurse or pharmacist;

(h) flush intermittent infusion devices with heparin or
normal saline solution;

(i} initiate IV pumps;

(j) administer metered doge of medication by way of a PC
pump ;

(k) discontinue peripheral ivs except for picc;

(1) change standard solutions on continuous flow, pre-
established central line gystem;

(m) monitor and report the client physiological and
psychological response to IV therapy; or

(n) perform arteriovenous fistula needle insertion.”

Auth: Sec. 37-8-415, MCA; IMP, Sec. 37-8-415, MCA

REASON; This rule is being proposed to address expectations in
the practice of practical nurses that they perform intravenous
(IV) therapy. In insuring that the practical nurse is
qualified to perform IV therapy, and in the interest of public
safety, the proposed rule sets forth curricular qualifications
and standards to guide the practical nurse.

‘XX PROHIBITED IV _THERAPIES (1) The following IV
therapy tasks may not by performed by a practical nurse:

(a) IV push medications directly into the vein except as
in [new rule XVIII(4) (h)};
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local anesthetics prior

(b) administration of any of the following:

(i) blood and blood components;

(ii) narcotics;

(11i) tranquilizers;

(iv) vasodilator;

(v) Vasopressor;

(vi) oxytoxicsas

(vii) pediatric medications;

(viii) antineoplastic drugs;

(ix) chemotherapy:

(x) investigational drugs;

(xi) experimental drugs;

(xii) colloid therapy:;

(xiii} hyperalimentation;

{xiv) hypertonic solutions;

(xv) anticoagulants;

(xvi) antiarrythmics;

(xvii) thrombolytic agents.

(c) administration of injectable
to venipuncture;

(d) performance of sticks, blood drawsa, dressing changes,

flushes of central and arterial lines;
performance of catheter declotting with thrombolytic

(e)
agents.”
Auth:

Sec. 37-8-415,

REASON: See reason for new rule XIX.

5. The Department of
accommodations for persons
participate in this public
accommodation, contact the
November 26, 1996,

accommodation that you need.
Executive Director, Board of Nursing,

MCA IMP, Sec.

or

37-8-415, MCA

Commerce will make reasonable
with disabilities who wish to

hearing.

If you wish to request an

Department no later than 5:00 p.m.,

to advise us of the nature of the
Please contact Dianne Wickham,

111 N, Jackson, P.0O. Box

200513, Helena, Montana 59620-0517; telephone (406) 444-4279;

Montana Relay 1-800-253-4091; TDD (406) 444-2978;
Persons with disabilities who need an

(406) 444-7759.

facaimile

alternative accessible format of this document in order to
participate in this rule-making process should contact Dianne

Wickham.

6. Interested persons may present their data, views or

arguments either orally or in writing at the hearing.

Written

data, views or arguments may also be submitted to the Board of

Nursing,
59620-0513,

20-10/24/96

111 North Jackson,
or by facsimile to
no later than 5:00 p.m., November 21 ,

P.O. Box 200513,
444-7759,

(406)

Helena, Montana
to be received

1996.

MAR Notice No. 8-32-41



-2653-

7. Perry Eskridge, attorney, has been designated to
preside over and conduct this hearing.

BOARD OF NURSING
JEAN BALLANTYNE, MN, RN,
PRESIDENT

BY: ) )/X
ANDY POOLE, gﬁ UTY DIRECTOR
DEPARTMENT O EOMMERCE

CAROE:GRELL, RULE %EVIEWER

Certified to the Secretary of State, October 11, 1996,
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BEFORE THE BOARD OF OPTOMETRY
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
amendment, repeal and adoption ) THE PROPOSED AMENDMENT,
of rules pertaining to the )  REPEAL AND ADOPTION OF RULES
general practice requirements, ) PERTAINING TQO THE PRACTICE OF
unprofessgional conduct, fees, ) OPTOMETRY
disciplinary actions and )
continuing education concerning)
the practice of optometry )

TO: All Interested Persons:

1., On August 22, 1996, the Board of Optometry published a
notice of proposed amendment, repeal and adoption of rules
pertaining to the practice of optometry at page 2238, 1996
Montana Administrative Register, issue number 16.

2. The Board received a sufficient number of requests
from qualifying individuals for a public hearing on the
proposed amendment, repeal and adoption, The Board will hold a
hearing on November 21, 1996, at 10:00 a.m. in the Professional
and Occupational Licensing Conference Room, 111 N. Jackson,
Helena, Montana.

3. The Department of Commerce will make reasonable
accommodations for persong with disabilities who wish to
participate in this public hearing. If you request an
accommodation, contact the Department no later than 5:00 p.m.,
November 12, 1996, to advise us of the nature of the
accommodation that you need. Please contact Donita Mariegard,
Board of Qptometry, 111 N. Jackson, P.O. Box 200513, Helena,
Montana 59620-0513; telephone (406) 444-1698; Montana Relay 1-
800-253-4091; TDD (406) 444-2978; facsimile (406) 444-1667.
Persong with disabilities who need an alternative accessible
format of this document in order to participate in this rule-
making process should contact Donita Mariegard.

4. Interested persons may present their data, views or
arguments, either orally or in writing, at the hearing.

Written data, views or arguments may also be submitted to
Donita Mariegard, Board of Optometry, 111 N. Jackson, P.0O. Box
200513, Helena, Montana 59620-0513, and must be received no
later than the close of hearing on November 21, 1996.
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5. Carol Grell, attorney, has been designated to preside
over and conduct this hearing.

BOARD OF OPTOMETRY
CYNTHIA JOHNSON, OD, PRESIDENT

N
BY: I /‘ e
ANDY POOLE, DEPUTY DIRECTOR
DEPARTMENT OF COMMERCE

CAROL gELL, RﬁﬁE REVIEWER

Certified to the Secretary of State, October 11, 1996.
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BEFORE THE BOARD OF PRIVATE SECURITY
PATROL QFFICERS AND INVESTIGATORS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
amendment, repeal and adoption ) THE PROPOSED AMENDMENT,
of rules pertaining to private ) REPEAL AND ADOPTION OF RULES

security patrol officers and ) PERTAINING TO PRIVATE
investigators ) SECURITY PATROL OFFICERS AND
) INVESTIGATORS

TO: All Interested Persons:

1. On November 13, 1996, at 9:00 a.m., a public hearing
will be held in the conference room of the Profeassional and
Occupational Licensing Bureau, Arcade Building, 111 North
Jackson, Helena, Montana, to consider the proposed amendment,
repeal and adoption of rules pertaining to private security
patrol officers and invegtigators.

2. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

4 As used in Title 37, chapter 60,
MCA, and these rules, the following words and phrases will be
construed to have the following meanings:

presented-

429 (1) As used in seetdion 37-60-303, MCA, "dishonorable
discharge" means any military discharge which specifically
states that it is a dishonorable discharge.

(3) will remain the same, but will be renumbered (2).

+4) (3) For purposes of seetieon 37-60-321(4), MCA, any
crime involving moral turpitude means generally any crime
enumerated in Title 45, MCA, or any other crime involving
venality, dishonesty, obstruction of justice, lack of
integrity, abuse of alcohol, and or use of dangerous drugs, or
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a third conviction of driving under the influence over any
five-year period.

(5) and (6) will remain the same, but will be renumbered
(4) and (5).

Auth: This rule is advisory only, but may be a correct
interpretation of the law, Sec. 37-1-131, 37-60-202, MCA; IMP,
Sec. 37-60-101, 37-60-103, 37-60-105, 37-60-202, 37-60-303,—39%
6632337 -60466—3760—409, MCA

0.424 MPORARY

PWWTKE PERMIT (1) ?hewbeﬁfd—may—aﬁeheftze~a—&1eeﬂﬂee—56—emp&ey
An applicant tor any category of ljicensure, other than security

guards—eor—altarm—installer employeestemporarily—without first

wh met l
requjrement r li ure o r_than of th licen i

xamin, ly f m; s [ rmi

accordance wi D 37-1-30%, MCA, and su ]gg; to the follow1ng
conditions:

+++(a) The Heensee—must—employ the-perseon permit holder may
practice inx under aﬁ—a?ﬁfeﬂE*eeﬂhiP-ef—&EaiﬂiﬂgmpfBgf&m the

dire on- ion n 1n jvidual nged i
andjin wi u ndi final ipli acei in
ca Or’ which the icant ka lic ure .

i f rmj Th MPOYar ermig r ing vali
af iggu ntj applica ither il licen
xaminat j r t xami ion £ 1 her
ualificati £ ig r nd i rant license
eongeentive—calendardays—

(5} At_el it : - ; o
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Permit holder hall not wear, carr o] 8 or have

access to a firearm in the performance of dutieg, Permit
h r hall n hav n; rvi to valuables.

Auth: Sec. 37-1-131, 37-60-202, MCA; IMP, Sec. 37-60-302, 37-
60-307, 37-60-308, 37-60-309, 37-60-310, 37-60-312, 37-60-321,
37-60-322, 37-60-407, MCA

425 RESIDENT MANAGER AND ALIFYING AGENT
(1) Every qualifying agent and resident manager shall

as whg per 29 mg gug‘ga for Ehese—e%—aa—&ad&v&daa} gg;gg_g

lic 8 r ir 7-60-301, MCA hall obtain the

appropriate licepnse prigr to engaging in such duties.

Auth: Sec. 37:60-202, MCA; IMP, Sec. 37-60-302, MCA

gqualifying-agent—of-suehk No branch office ghall be authorized
for any category of licengure other than proprietary security
organizations. An ranch office licensed for roprietar
security organization ghall have at le one individual wh
present during reqular businesg hours, who has established to

h '8 satisfaction that h r ghe m th
qualifications necessary of operating the buginesg found at ARM
8.50,428(1).

Auth: Sec. 37-60-202, MCA; IMP, Sec. 37-60-302, MCA

0.427 REQUIRED INFORMATION FOR APPLICATION (1) The
board shall conduct or have conducted such investigation on
each applicant as it deems necessary to protect the public
interest health, safety, and welfare before granting any
license. The board shall seek information from law enforcement
officials and other interested and informed persons to
determine the character, competence and integrity of the
applicant before approval for examination.

(2) will remain the same.

(3} An dapplicant must list 5 references (not related by
blood or marriage) and 2 of the 5 shall be former employers or
individuals or firms with which he/she had a working
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contractual agreement if self-employed, or has knowledge of

the agreement or worklng relatlonshlp An—apphication—will-—be

4 An indivi 1 who m esire licen in more tha
one licengure cateqory mugt pass_an exam in each licensure
c or" r ired.
6> (5)

4+In addition to other
pertinent information the board may requires, each person who
applies for an original license shall supply 2 two passport-
type photos of the applicant full—faee;—head—and—shoulder

el 3 (1 K } £all £ 3 3, 1d !
Name of applicant should be typed or printed on the

back side of the photo.

+# (6) Fingerprints required under this chapter to be
submitted to the board shall be submitted to the federal
bureau of investigation and the Montana department of justice
for examination. The board may issue a probationary or
temporary tieense—eor—identification—ecard pragtjice permit upon
receipt of the criminal history report Erom the Montana
department of justice., An-eriginal Ipguance of such license or
identification—card may be-granted pg;m;;_ﬂggg__&gLinggggg;gg
that the applicant will ultimately be licensed. Final licenge
decigiop will be made following receipt and review of the
federal bureau of investigation report and any investigations
thereof.

Auth: Sec. 37-1-131, 37-60-202, MCA; IMP, Sec. 37-60-304,

MCA
2 PERIENCE R IREMENTS (1) will remain the
same.
(a) two years full-time ( 350r more hours per week) lawful
. experience;
(i) through (iii) will remain the same.

(b) peefeeeteﬂa%+y—fe%aeeé—aﬂé-fe}evaﬂé—edﬂeaeien—ef
vocag;g el tralnlng tn—fhe—é*e%duEeebe—}feeﬁﬂed—ae—fhe—beafd

req&tfemeﬁEs of at 1g§§; four, 12- Q;gdlt semegters in security
company operationg. All education and training must be
"verified and supplied with the application, including
transcripts, diplomas, seminar certificates, course completion
or other supporting evidence;

(c) will remain the same.

(2) All Rapplicants may use a combination of experience,
education and training to meet the experience requirement, but
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education and training may not exceed 1/2 the experience
reguired.

(3} will remain the same.

Auth: Sec. 37-60-202, MCA; IMP, Sec. 37-60-303, MCA

8.50.43) INSURANCE REQUIREMENTS (1) Persons regulated
by Title 37, chapter 60, MCA, and licensed as a private
investigator, a security alarm installer, a contract security
company or a proprietary security organization shall file with
the board, a yearly certificate of insurance tg run concurrent
with the licenge year.

(a) through (1) (¢) (i) will remain the same,

(2) Except as provided in subseetien (4), all licensees
must be insured by a carrier:

{a) through (4) (¢) will remain the same.

Auth: Sec. 37-1-131, 37-60-202, MCA; IMP, Sec. 37-60-202,
MCA

8,500,433 LICENSE RENEWAL +ir-—EBach-license—expires—on

mugt—be-renewedon—or-before-ecach-December—igt:

(2) through (4) will remain the same, but will be
renumbered (1) through (3},

Auth: Sec. 37-60-202, MCA; IMP, Sec. 37-60-312, MCA

8.50.437 FEE SCHEDULE
(1) through (1) (e) will remain the same.

(f) Probationary license 75

(2) will remain the same.

(a) Armed-eContract security employee 1566

(b) A¥med—pProprietary security employee 1566
3 o066

+d)—Ynarmed-proprietary -security-employee 1600
e (¢) Unmarmed Alarm installer employee 3666 15
(3) will remain the same.

(a) UYnmarmed tLicensee renewals 2568 30
+o—Armedliecensee—renewals 3506
One-half price on renewals only for each
additional license for dual or multiple
licenses
{e}—armed-empleoyee 36066
+d> (b) YUnarmed-elontract and-preoprietary 5686 10
gecurity employee
c Proprietar ecurit mplo 10
e} (d) Unarmed—aAlarm installer employee 568 10
(4) and (4) (a) will remain the same.
(b} Late renewals b5+88 25
(¢) and (d) will remain the =zame.
{e) _FBI procesgsging fee 24
K D rtment of justice processing fee 8
(5) will remain the same.
(6) Temporary ¥Ib—eard practice permit 10+-66
15

{7) Process servers examination
B : X

+H—Reguest—for-refunds:
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(8) All fees are nonrefundable.”
Auth: Sec. 37-1-134, 37-60-202, MCA; IMP, Sec. 25-1-1104,
37-1-134, 37-60-304, 37-60-305, 37-60-306, 37-60-312, MCA

8.50.438 PROEAEIONABY ERIVATE INVESTIQA OR -H—hny

1 n fo rovided by the board erson who i

lea 1 fo) ut d not m he uirem of
37-60-303(1) and (3), MCA, may apply £ ro ion. icen
jvate investi r h lication gh
accompanied by a gtatement from a licensed private invegtigator
W wi m nd vide di igio th
ro ion, i e hol etti fort c of
i i r' ie trai
Di t vision r the rpo of (1) means
dai nt . rob i r icenge ho not co
n_inde n act n_ind nd t. contr r.
(3} The gmgloxm nt and training of the prgpgtlonarv
lic ommenc ntil the b v
th l'c io th licant h receiv d he ionar
icen i ifi ation rd. Th i 1i
Xp i n 11 be newed ree time
ro jionary license holders no in th
e man f empl nt-rel d duti c Jo!
firearm,

Auth: Sec. 37-60-202, MCA; IMP, Sec. 37-60-202, MCA

B8.50,801 _€6DE OF BPHICS FOR-A-PRIVATEINVESTEGATOR
UNPROFESSIONAL CONDUCT i i

. - £The term
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"unprofessional conduct" as used in 37-1-3316 and 37-1-319, MCA,
is defined to include the following:
(1) will remain the same.

(2)
14 Performing
i tgide of th icengee’ r inin xperti
m nc CO| f pr i r licensure;

(3) and (4) will remain the same.

7 [ T

Failing to provide a c¢lient wi ccurate an
factual report within a time frame gpecified by mutual
agreement;

(6) Expressly or impliedly repregenting onegelf as a
m er of law orcemen onduct, dr adverti en or
other representation;

(7) Using a firm name, letterhead, publication, term,
title, designation, or document which gtates or implies an
ability, relationghip, or gualification that does not exist:

(8) Filing a complaint with, or providing information to
the board, which the licengee knows or ought to know jg falge
or migleading. This provision does not apply to any filing of
complaint or providing information t¢ the board when done in
good faith;

Violati or mptin o violat dir ly or
indirectly, or aggisting or abetting the viglation of, or
congpiring to violate any provigion of Title 37, chapter 60,
MCA, or rule promulgated thereunder, or any order of the board:

(10) Vviolating any state, federal, provincial, or tribal
statute or adminigtrative rule governing or affecting the
professional conduct of any licensee;

1 ing an ngerou r r _control substance
illegally while providing professional gervices;

(12) _Acting in such a manner as to _pregent a danger to
public health or safety, or to any client including, but not
limjited to, incompetence, hegligence, or malpractice;

(13) Accepting an assignment adverse in any way to a
pregent client or former client if the asgignment isg
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§g§stanti§Lly elated to the prior professional relationghip

I
with f r

eqr fu i i wi j£1 £

ifj I .

Auth: Sec. 37-60-202, MCA; IMP, Sec. 37-60-202, 37-60-
321, 37-60-401, MCA

REASON: The Board is amending the rules to implement changes
mandated by the 1995 Legislature under House Bill 518 (the
Uniform Professional Licensing Regulation and Procedures Act).
The amendments to the fee schedule are necessary to make the
Board fees commensurate with program area costs pursuant to
section 37-1-134, MCA.

3, The Board is proposing to repeal ARM 8.50,435,
8.50.436, 8.50.805, B.50.901 and 8.50.903. The rules are
located at pages 8-1383, 8-1396 and 8-1399, Administrative
Rules of Montana. The authority sections are 37-1-131, 37-1-
136, 37-60-202, MCA, and the implementing sections are 37-60-
202, 37-60-302, 37-60-303, 37-60-304, 37-60-305, 37-60-306, 37-
60-321, 37-60-401, MCA. The Board is repealing these rules
because the language is currently set forth in Title 37,
chapter 1 mandated by the 1995 legislature under House Bill 518
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(the Uniform Professional Licensing Requlation and Procedures
Act) and is currently set forth in statutes under Title 37,
chapter 60.

4. The Department of Commerce will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing. If you wish to request an
accommodation, contact the Department no later than 5:00 p.m.,
November 4, 1996, to advise us of the nature of the
accommodation that you need. Please contact Terry Knerr, Board
of Private Security Patrol Officers and Investigators, 111 N,
Jackson, P.0O. Box 200513, Helena, Montana $9620-0513; telephone
(406) 444-3728; Montana Relay 1-800-253-4091; TDD (406) 444-
2978; facsimile (406) 444-1667. Persons with disabilities who
need an alternative accessible format of this document in order
to participate in this rule-making process should contact Terry
Knerr.

5. Interested persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to the Board of
Private Security Patrol Officers and Investigators, 111 North
Jackson, P.0O. Box 200513, Helena, Montana 59620-0513, or by
facsimile, number (406) 444-1667, to be received no later than
5:00 p.m. November 21, 1996.

6. Perry Eskridge, attorney, has been designated to
preside over and conduct this hearing.

BOARD OF PRIVATE SECURITY PATROL
OFFICERS AND INVESTIGATORS
GARY GRAY, PRESIDENT

/] -
BY: L 44%4/ 7‘%; /SE{/ /1
ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

/7
R o oS

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, October 11, 1996.
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BEFORE THE BOARD OF REAL ESTATE APPRAISERS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT,
amendment, adoption and repeal ) ADOPTION AND REPEAL OF RULES
of rules pertaining to real ) PERTAINING TO REAL ESTATE
estate appraisers }  APPRAISERS

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On November 23, 1996, the Board of Real Estate
Appraisers proposes to amend, repeal and adopt rules pertaining
to real estate appraisers.

2. The proposged amendments will read as follows: (new
matter underlined, deleted matter interlined)

“ -57.403 EXAMINATION +if‘4¥he—§eard—may—appeineﬁa

7 7 %
42+ (1) A passing score on an examination shall be valid
for ene two yearg from the examination date.

f%+——ﬁ§§f6¥a%*ﬁf—&ﬂ—a??%tgafigﬂ“fﬁi¥€*§m¥ﬂafieﬂABh&}i—ﬂef

2 he applic within 2 r ILior to mittin n
1ji io r ic r rtifi ion, sh hav
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for reifi ion n
h ving fail i nd or

Buth: Sec. 37-1-131, 37-54-105, MCA; IMP, Sec. 37-1:-131,
37-54-105, 37-54-202, 37-54-302, 37-54-304, MCA

REASON; Subgection (1) is proposed for deletion because it
unnecessarily repeats the statutory mandate that the board
adopt minimum standards established by Title 11 of FIRREA.
Subsection (2) is retainedin the proposed rule. Subsection (3) is
not relevant in the prescribed procedure for application. The
language in subsections (4) and (4) (a) through (5} is not
necessary to effectuate the purpose of the statute and is not
relevant because the board does not administer an examination.
Subsgection (7) purports to give the board authority to review
and amend the examination, type, format and score; however,
this is in conflict with the mandate to adopt minimum standards
pursuant to Title 11 of FIRREA. The board proposes to require
the passing scores as recommended by the testing agency as a
national standard. The board further found that its former
requirement of 70% was lower than passing scores required in a
majority of other jurisdictions. The proposed prohibition on
exam retakes for six months repeats 37-54-304(5), MCA.

“8.57.404_ APPLICATION REQUIREMENTS <3 —Appiications—for
1 ; Ty £ilied I : 14
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completed and signed by the applicant with the signature
acknowledged before a notary public.

(2) The gggl; g ion gs; be typed or lecublv written in
ink an e lic nd 1i
feeg, and con f ici m: vi tha h 1i
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ogse h 1ifi i rth in Titl h r 54
nd romul r.
T 1 it original reif
n i of th ion, Th rd_ma
h n rawn titution of rue
COopY.
Th h h 11 to
r re - £ th 1i
1l review -compl C ns
£ O o 1 d shall f h
appli ri £ f v i the
1i T) I h i 1l inf tion
rifi j i Vi n th icati a
i ncom 1i i hall
r r o th nt with Jul ardin
1 jon
Th can h r ficienci nd re-
gubmit the applicatjon. Failure to re-gybmit the application
within hall r v with wal of
1i i Af voluntary wi raw. n licant will
ire ubmi n entirel W 1i ion t egin th

Auth: Sec. 37-1-131, 37-54-10%, MCA; IMP, Sec. 37-1-131,
37-54-3105, MCA

REASON; The proposed amendments are necessary to clarify the
application process and incorporate anti-fraud devices, and to
make the rule more readable. Former subsections (3), (4), (7},
and (8) refer to more aspecific procedures associated with
reporting the experience of the applicant and will bhe
incorporated under a different rule. The substance of
subsections (1), (2), (5) and (6) are covered in the proposed
new language.

“8.57 EXPERIENCE - ER OF HQURS
REQUIRED (1) An applicant for licensure i3
mugt present evidence of 2000 hours of appraisal experience.
(2) An applicant for eertified residential certification
appfateef must present evidence of 28688 2500 hours of appralsal
experience digtributed obtained continuously over a minimum

period of not legs than 24 months. Hours may be treated as
cumulative in order to achieve the neceggary 2500 hourg of
appraisal experience.

(3) Applicants for eertified general certification

; must pregsent evidence of 2086 3000 hours of appralsal

appraiser
experience, distributed obtained gontlngguslx over a mimnimam
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period of not lesg than 24 30 months—3006-hours—ef whieh-muse

estate tr iv rder to ac \'4
he ngce T hour raigal n
n v d h
I 1 n

Auth: Sec. 37-1-131, 37-54-105, MCA; IMP, Sec. 37-1-1
37-54-105, 37-54-202, 37-54-303, MCA

REASON: The proposed amendments are necessary to comply with
the experience requirements promulgated by the appraisal
qualifications board of the appraisal foundation.

“8.97.406 €OURGE QUALIFYING EDUCATION REQUIREMENTS

. ! £i14 £t} 13 . . 1
e’ei Ei fi,'ea‘ae’n_‘l i O

(1) 42+ Educational and training courges offered on or
after the adoption of these rules must receive prior approval
by the board. Each course shall be approved for a three-year
period only, and must be resubmitted, with all updated
information required in 45} (4) below, for re-approval at the
end of the three-year period.

(3) through (6) will remain the same, but will be
renumbered (2) through (5).

to—the-material—offered:

48} (6) Except as otherwise provided in <9+ (11), an
applicant must attend a minimum of 90% of the scheduled claas
hours, complete all required exercises and achieve a passing
score on the course examination in order to receive credit for
the course.
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Auth: Sec. 37-1-131, 37-54-105, MCA; IMP, Sec. 37-1-131,
37-54-105, 37-54-202, 37-54-203, MCA

“8,57.407 QUALIFYING EDUCATIONAL REQUIREMENTS FOR
EEICHENGURE LICENSED APPRAISERS (1)
Applicants for original licensure shall complete at least #5 90
classroom hours of instruction, 15 hours of which must cover
the Uniform Standards of Professional Appraisal Practice as
promulgated by the Appraisal Foundation at the time the
educatlonal offering was completed

hours Applicants must

monstr. h heir ion involwv
coverage of all topicpg listed below with particular emphagis on
he appraisal of one- four-unit residential properties:
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(a) will remain the same.

(b} legal considerations and in appraisal;

(c) through (p) will remain the same.”

Buth: Sec. 37-1-131, 37-54-105, MCA; IMP, Sec. 37-1-131
37-54-105, 37-54-202, 37-54-203, MCA

“8,57.40 UALIFYIL ATT L R IREMENTS FO
R NTI TIF i

2L I ait] Y 1 13 1 in AR 7,407
applicants for i ial ifi ion sh demonstrate that
their education invelved coverage of parrative report writing

nd di italization w in_th ncom o Th
ducation_ for thi 1 ifi ion 1 arti r
mphasig on th o 1 ne - four-unit resjdential
ropert.i

MAR Notice No. 8-57-8 20-10/24/96



-2672-

r from licensed regidential rai o
gglgengla; certification an gppllgg t may uge education
obtained for licensed regidential
Auth: Sec. 37-1-131. 37.54-105, MCA; IMP, Sec. 37-1-131,
37-54-105, 37-54-303, MCA -
“8,57.409 QUALIFYING EDUCATIONAL REQUIREMENTS FQOR GENERAL

CERTIFICATION (1) Eaeh-—appiieant Applicants for original
general certification shall eemplete—atleast—165 provide
evidence of 180 classroom hours of inatruction 15 hours of
whlch must cover i

I i i i in .57.407
lican ner rtifi n ghall demonstrate that th
education included;:
narrative r writing; and
i m in i he followi
in i ion incom nd_expen
ii ratin men atiog:
iii i i jzati
flow imat
1 ) meagures of caph low low; and
oun h flow anal
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Th ucatio r_thi 1 ification 1l place
particular emphagig on the appraigal of non-residentigl
properties.

4 To de fro icen r regidenti rtification
an appraiser mpay use education obtained for ligcenging or
resjidenti i i wit dditci r in
obtained from non-regjdential gourses.”

Auth: Sec. 37-1-131, 37-54-105, MCA; IMP, Sec. 37-1-131,
37-54-105, 37-54-303, MCA

REASQN: The proposed amendments to ARM 8.57.406 through
8.57.409 are intended to further clarify the necessary course
contents and requirements and improve readability so that
applicants are aware of what is required for education,

“8.57 N AT (1) through (3) will
remain the same.

{4) A maximum of 30 c¢ontinuipg educatjon hours in excegs
of th b i o] nex wal
. - - * T

"

3 ! C
Auth: Sec. 37-1-131, 37-1:-306, 37-54-105, MCA; IMP, Sec.
37-1-13), 37-1-306, 37-54-10%, 37-54-303, MCA

RE N: The Board has determined that appraisers desire a
measure of flexibility in continuing education courses and that
the ability to carry excess credits forward to future cycles
will enhance the educational goals. The addition of (4) will
provide thisg flexibility. The Board intends that instructors
in the Uniform Standards of Professional Appraisal Practice
maintain competency and currency in the changes made to those
standards. Subsection (5) will accomplish this goal by
requiring those instructors to submit proof of attendance at
update workshops offered by the appraisal standards board of
the appraisal foundation.

“8.57.412 FEES (1) The following fees will apply to all
license/certificate holders. Feeg are not refundable or
transferable.

(a) original license/certificate $150.00

application and renewal

9660
testing—serviee

({b) +e> address change/change of business 2000 10,00
(c) +é}) temporary license 150.00
{d) e} course approval per course 30-06_25.00
(e) courge renewal approval per course 10.00
(£) through (i) will remain the same.
{j) Inactive license/certification fee 15,00
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Auth: Sec. 37-1-131, 37-54-105, MCA; IMP, Sec. 37-31-131,
37-54-112, 37-54-201, 37-54-210, 37-54-211, 37-54-302, 37-54-
310, 37-54-406, MCA

REASON: To make fees commensurate with cost and to allow
licensees the option of putting their license in an inactive
status rather than having it lapse and go thru the application
process again.

“ 417 V. XPERIEN (1) Fhe

werkw Experlence credlt may be awarded to ad valorem tax
appraisers who demonstrate that they use techniques to value
properties similar to those used by appraisers, and effectively
use the appraisal process.

(2) and (3) will remain the same.

(a) The affidavit shall set forth the appllcants job
description, duties, and/or role in the
appraisal process if not included in the job description and
duties.

(b) The supervising tax appraiser or other appropriate
official signing the affidavit must indicate their
understanding that experience credit shall only be awarded to
applicants who demonstrate they use techniques to value
properties similar-te ag those used by licensed or certified
real egtate appraisers.

(4) and (5) will remain the same.

(6) Experience accepted under other provisions of
applicable statutes or rules may be combined with any portion of
the &we—years mass—appraisat_ad valorem experience set forth
above.

{(7) will remain the same.”

Auth: Sec. 37-1-131, 37-%4-105, MCA; IMP, Sec. 37-1-131.
37-54-105, MCA

REASQON: The Board is proposing these amendments to provide
internal consistency with the board's other rules which refer
to “licensed or certified real estate appraisers.”

3. The Board is proposing to repeal ARM B8.57.401
(authority 37-54-105, MCA; implementing 37-54-105, 37-54-403,
MCA); 8.57.402 (authority 37-54-105, MCA; implementing 37-54-
105, MCA); 8.57.414 (authority 37-54-105, MCA; implementing 37-
54-401, MCA); 8.57.415 (authority 37-54-105, MCA; implementing
37-54-417, MCA); and 8.57.416 (authority 37-54-105, MCA;
implementing 37-54-105, 37-54-202, 37-54-302, 37-54-303, 37-54-
304, 37-54-310, MCA). The proposed deletion of the definitions
found under ARM 8.57.401 are necessary to avoid contradicting
the same definitions found in the Uniform Standards of
Appraisal Practice (USPAP), which sets forth practice standards
the Board is statutorily mandated to follow. The definition of
appraisal activity in subsection (3) in effect sets forth
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acceptable areas of experience. To this end, acceptable
appraisal experience will be set forth under a different rule
in a more concise manner. The definition of ‘appraisal report”
as set forth in ARM 8.57.402, is not consistent with the
current USPAP definition. The proposed amendments now refer
the reader to USPAP for this and all other definitions used in
appraisal practice. The proposed repeal of ARM 8.57.414 and
8.57.415 is necessary to comply with Title 37, Chapter 1, Part
3, MCA. It is no longer necessary to set forth the complaint
process in the rules as it is covered in the previously cited
statute. ARM 8.57.416 is proposed for repeal because it is not
necessary to effectuate the purpose of this statute and it
unnecessarily repeats the application procedure set forth in
ARM 8.57.404.

4. The proposed new rules will read as follows:

" QUALIFYING EXPERIENCE (1) Acceptable appraisal
experience includes, but is not limited to, the following:

(a) fee and staff appraisals;

(b) ad valorem tax appraisals, in accordance with ARM
8.57.417;

(¢} technical review appraisals;

(d) appraisal analysis;

(e} real estate appraisal consulting;

(f) highest and best use analysis;

(g) appraisal feasibility analyses or studies; and

(h} condemnation appraisals.

{2) All applicants claiming appraisal experience shall
have made a substantial contribution in arriving at a value
conclusion as evidenced by the applicant's signature on the
report or the applicant's name listed on the report as someone
who provided significant professional assistance in the
appraisal process.

(3} All evidence of appraisal activity must be supported
by written file memoranda oy written report.

(4) If requested, experience documentation in the form of
reports or file memoranda should be available to support the
experience claimed. The verification for experience credit
claimed by an applicant shall be on forms prescribed by the
board which sghall include:

(a) type of property;

(b) date of report;

(c) address of appraised property;

(d) description of work performed; and

(e) number of work hours.

(5) All experience submitted to the board must be done in
conformance with the Uniform Standards of Professional
Appraisal Practice that is current at the time the appraisal is
completed.

(6) Qualifying experience must be obtained within five
years prior to application date.

(7) Timber and mineral appraisal does not qualify as real
estate appraisal experience.
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(8) The board will use the following hourly credit as a

guide toward the crediting of experience hours:
{a) s8ingle family residential (one unit

(dwelling)

(b) multi-family residential (two-to-four
units) '

(¢) residential vacant land less than
10 acres

{d) individual residential subdivision sites

(per gite) (not to exceed 50 hours)

{e) land (undeveloped nonresidential tracts,
residential multi-family sites, commercial

gites, industrial sites, land in
transition, etc.)

(f) rural/agricultural/residential

(1) 10 to 160 acres

(ii) 160 to 1,000 acres with improvements

(iii) over 1,000 acrea with improvements

(g} residential multi-family (5-12 units)}
(apartments, condominiums, townhouses,
mobile home parks, etc.)

(h) residential multi-family (13+ units)
(apartments, condominiums, townhouses,
mobile home parks, etc.)

(i) commercial single-tenant

(office building, retail store, restaurant,
service station, bank, day care center,

(j) commercial multi-tenant

(office building, shopping center, hotel,

etc.)

(k) industrial (warehouse, manufacturing
plant, etc.)

(1) institutional (nursing home, hospital,

school, church, government building, etc.).

12

20

8

5

20

20
50
60
35

35

60

60

60

(9) The board may provide a variance from the hourly
standards provided in (8) above, To be considered for such a
variance, an applicant must submit a written request for a
variance supported by documentation which demonstrates the need

for additional credit hours.”

Auth: Sec. 37-1-1331, 37-54-105, MCA; IMP, Sec. 37-1-131,

37-54-105, 37-54-202, 37-54-303, MCA

REASON: The Board has determined that additional clarification
is needed relative to the experience which the Board finds

acceptable for appraisal qualifications. The rule accomplighes
this goal by setting forth the information in a concise format
enabling applicants to determine what is required and how that

information is evaluated by the board.

“II INACTIVE LICENSE/CERTIFICATION (1) A licensed/

certified appraiser can place his/her license/certification in

an inactive status by:

(a) paying the required fee in accordance with 37-54-105,

37-%4-112, MCA, and ARM 8.57.412; and
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(b) indicating, in writing, “inactive at present.”

(2) A licensed or certified appraiser who has placed
his/her license on an inactive status with the board has the
sole responsibility to keep the board informed as to any change
of residency or mailing address during the period of time the
license/certification remains on inactive status.

(3) A licensed/certified appraiser may remain inactive for
a period not to exceed three years. After three years in an
inactive status the appraiser will be required to renew his/her
inactive status or become active. Failure to renew the
inactive status or become active will result in the lapsing of
his/her license/certification.”

Auth: Sec. 37-1-131, 37-54-210, 37-54-310, MCA; IMBE, Sec.
37-1-131, 37-54-210, 37-54-310, MCA

REASON: This rule will allow licensees the option of putting
their license/certification in an inactive gtatus rather than
allowing their license/certification to lapse and have to

reapply.
“IITI REACTIVATION OF LICENSE (1) For a licensed/

certified real estate appraiser to become active, he/she must:

(a) file an updated application form with the board
office and pay the required fee in accordance with ARM
8.57.412;

(b) submit proof of obtaining the required continuing
education in accordance with ARM 8.57.411."

Auth; Sec. 37-1-131, 37-54-210, 37-54-310, MCA; IMP, Sec.
37-1-131, 37-54-210, 37-54-310

REASON: This rule will allow licensees the option of
reactivating a license/certification from an inactive status
without having to complete the entire application process.

5. Interested persons may submit their data, views or
arguments concerning the proposed amendments, repeals and
adoptions in writing to the Board of Real Estate Appraisers,
111 N, Jackson, P.0. Box 200513, Helena, Montana 59620-0513, or
by facsimile to (406) 444-1667, to be received no later than
5:00 p.m., November 21, 1996.

6. If a person who is directly affected by the proposed
amendments, repeals and adoptions wishes to present his data,
views or arguments orally or in writing at a public hearing, he
must make written request for a hearing and submit the request
along with any comments he has to the Board of Real Estate
Appraisers, 111 N. Jackson, P.0O. Box 200513, Helena, Montana
59620-0513, or by facsimile to (406) 444-1667, to be received
no later than 5:00 p.m., November 21, 1996,

7. If the Board receives requests for a public hearing on
the proposed amendments, repeals and adoptions from either 10
percent or 25, whichever is less, af those persons who are
directly affected by the proposed amendments, repeals and
adoptions, from the Administrative Code Committee of the
legislature, from a governmental agency or gubdivision or from
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an association having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Adminigtrative Register. Ten percent of those person directly
affected has been determined to be 40 based on the 404
licensees in the state of Montana.

BOARD OF REAL ESTATE APPRAISERS
A. FARRELL ROSE, CHAIRMAN

o0
; , , L
BY: /A Lt o (s i be,
ANNIE“M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

S
[ {ah° -2%1 />LU (3

ANNIE M. BARTQS, RULE REVIEWER

Certified to the Secretary of State, Qctober 11, 1996.
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BEFORE THE BOARD OF VETERINARY MEDICINE
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of rules pertaining ) OF B8.64.402 FEE SCHEDULE AND
to fees and examination for )} 8.64.503 EXAMINATION FOR
licensure ) LICENSURE

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On November 23, 1996, the Board of Veterinary Medicine
proposes to amend the above stated rules.

2. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

8.64.402 FEE SCHEDULE

(1) through (1) (b) will remain the same.

(c) Application for examination #5200

(d) through (2) (b) will remain the same.”

Auth: Sec. 37-1-134, 37-18-202, MCA; IMP, Sec. 37-1-134,
37-1-304, 37-18-302, 37-18-303, 37-18-307, 3316403 37316

485+ MCA

REASQN: The proposed fee amendment will reflect board costs in
processing applications, administering a jurisprudence
examination, scoring the examination and licensing applicants,
to keep fees commensurate with program area costs.

64,50 INATION RE (1) The 6xamination
for licensure as a veterinarian shall consist of
(a) ?he—fifBEApafE—Sha%%—eeﬁﬁiEE~eﬁ the national board
examination pursuant to the requirements set forth in ARM
8.64.501, and—ehall-peore—30%of-thetotal-examination which
hav i \' 7 .
] o~ X ived ] he 1 1 £ I fficial

c

(b) The pecend-part—shall—eensintof the clinical
competency test pursuant to the requirements set forth in ARM
8.64.501, and-shail—seore-30¥—of the-total—examination which
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: A ) in 13 : .

medieine—in-thisetater All appljcants must have taken the

national board examination and the clinical competengy test

within five years prior to submigsipn of the Montana licensure
(3} Any applicant who has failed the jurigprudence

examination may apply to be re-examined at a subsequent
examination ‘

r six m

Sec, 37-18-303, MCA

REASON: The proposed amendments will eliminate the practical
and oral examination previously composed and administered by
the Montana Board of Veterinary Medicine members. The two
national examinations (NBE and CCT) have been accepted
throughout the country as an adequate measure of entry-level
competency to practice veterinary medicine. The state of
Montana need not continue to incur expense and liability in
time and administration of its own separate examination, as the
Montana public is not at risk. The Board will instead require
a jurisprudence examination on Montana laws and rules in
addition to the national examinations.

n xami
Auth: Sec. 37-18-202, MCA; IME,

3. Interested persons may submit their data, views or
arguments concerning the proposed amendments in writing to the
Board of Veterinary Medicine, 111 N. Jackson, P.0. Box 200513,
Helena, Montana 59620-0513, or by facsimile to (406) 444-1667,
to be received no later than 5:00 p.m., November 21, 1996.

4. If a person who is directly affected by the proposed
amendments wishes to present his data, views or arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit the request along with any
comments he has to the Board of Veterinary Medicine, 111 N.
Jackson, P.0O. Box 200513, Helena, Montana 59620-0513, or by
facsimile to (406) 444-1667, to be received no later than 5:00
p.m., November 21, 1996.

5. If the Board receives requests for a public hearing on
the proposed amendments from either 10 percent or 25, whichever
ig less, of those persons who are directly affected by the
proposed amendments, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision or
from an association having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
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Administrative Register. Ten percent of those persons directly
affected has been determined to be 94 based on the 945
licensees in Montana.

BOARD OF VETERINARY MEDICINE
W. DEAN HOLMES, DVM, PRESIDENT

)

N A

BY: . /. A
ANDY POOLE, DEBUTY DIRECTOR
DEPARTMENT OF COMMERCE

CAROL %RELL, RULE R%%IEWER

Certified to the Secretary of State, October 11, 1996.
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BEFORE THE BUILDING CODES BUREAU
DEPARTMENT OF COMMERCE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT AND

In the matter of the proposed )
amendment of rules pertaining )
to the Uniform and Model Codes,) ADOPTION OF RULES

plumbing and electrical ) ADMINISTERED BY THE BUILDING
requirements, recreational ) CODES BUREAU

vehicles, and boiler safety }

and adoption of a new rule )

pertaining to swimming pools )

TO: All Interested Persons:

1. On December 6, 1996, at 9:00 a.m., a public hearing
will be held in the downstairs conference room, Department of
Commerce building, 1424 - 9th Avenue, Helena, Montana, to
congider the proposed amendment and adoption of rules admini-
stered by the Building Codes Bureau.

2. The proposed amendment of ARM 8.70.101, 8.70.105,
8.70.302, 8.70.303, 8.70.401, 8.70.402, 8.70.501, 8.70.601 and 8.70.907

will read as follows: (new matter underlined, deleted matter
interlined)
“8,70.101 INCOQRP! REFERENCE BUILDIN

CODE (1) through (24) will remain the same.

(25) Section 50-60-102(1), MCA, exempts any private
garage or private atorage structure used only for the owner's
own uge from application of the state building codes. A
private garage is a building or a portion of a building, not
more than 1,000 square feet in area, in which only motor
vehicles used by the tenants of the building or buildings on
the premises are stored or kept. A building in which vehicles
are required or stored as part of commercial enterprise or
business, even if on the premises of a dwelling, is not a
private garage. A private storage gtructure used only for the
owner’'s own use ig a building used for storage of personal
effects of the owner and not used for storage of equipment,
vehicles, materials, supplies or products used in a commercial
enterprise or business. 3 7 '

7

a—private—garage-
j 4.1 11 R irem

men f r i he tollowing:

*Thig gubgection ghall apply to buildings which are

i he Uniform i Vi with an
automatic gprinkler gystem, but have an inadeguate water
supply.

In rdan with UB ndar -1 ion 101 and UB
- i ildi ficial ghall h
jot hori I ibl r inigterin nd

depignated authority respongible for adminigtering and
enforcing NFPA-13 and NFPA-13R, When the available water
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n m - and NFPA- by ir

(26) through (30) will remain the same, but will be
renumbered (28) through (32).”"

Auth: Sec. 50-60-104, 50-60-203, MCA; IMP, Sec. 50-60-
103, 50-60-104, 50-60-108, 50-60-109, 50-60-201, 50-60-203, MCA

REASON; The Bureau is propoging these amendments to provide
for sprinkler gystem modifications, on a case-by-case basis,
when the available water supply is not able to meet design
criteria and to clarify that an airplane hangar is not exempt
as a private garage or private storage structure and said
structures will be classified as utility buildings (Group U,
Division 1).

“8.70.105 INCORPORATION BY REFERENCE OF UNIFORM-
MECHANICAL CODE (1) through (e) will remain the same.

(i} In section 1002 change the wording of the entire
section to read: "The requirements of this chapter apply to
the construction and installation, as required by 50-74-101,
MCA, except as provided for in the ASME publications referenced
and incorporated in ARM 8-76-963 §,70,902.

{e) (ii) through (f) (i) will remain the same.

ii 1 n lows: “Pi
e i i i r i
shall pbe standard weight wrought iron Qr steel
vaniz 1 w i.ni I han 7
rce r r r
r i r 1 1 bi

MAR Notice No. 8-70-13 20-10/24/96



~2684-

. P pipe a he £ 1 " e Qr

(g) through (7) will remain the same
Auth: Sec., 50-60-104, 50-60-201, 50-60-203, 50-60-508,

MCA; IMP, Sec. 50-60-103, 50-60-104, 50-60-201, 50-60-203, MCA

REASQN: The Bureau is proposing these amendments to the rules
to correct an ARM reference error and to incorporate the use of
CSST fuel gas piping systems which were approved at the 1995
ICBO conference.

“8.70,302 INCORPORATION BY REFERENCE OF UNIFORM PLUMBING
CODE (1) through (a)(i) will remain the same.

(ii) Delete Table No. 3-A - PLUMBING PERMIT FEES and
replace with the following achedule:

--for issuing each permit $ 15%

--for each plumbing fixture [

--water service - domestic or commercial 6

--for each building sewer and each trailer

park sewer 1
--storm drains and storm drainage
--for each water heater

ewtlets
£ ) L c g5

--for each industrial water pre-treatment
interceptor, including its trap and vent,
excepting kitchen type grease interceptors
functioning as fixture traps 7

--for installation, alteration, or repair
of water piping and/or water treatment

W h oo

equipment 6
--for repair or alteration of drainage or
vent piping 6

--for each lawn sprinkler system and fire
protection system or any one meter, including
backflow protection devices therefore 6

--for vacuum breakers or backflow protective
devices on tanks, vatse, etc., or for
installation on unprotected plumbing
fixtures, including necessary water piping--
one to four

--five or more, each

--requested plumbing inspection fee 45
provided that such service ig not in exceas
of one hour in duration, and then $25 for
each 30 minutes or fractional part thereof in
excess of one hour. Travel and per diem will
be charged as per the state of Montana's
exigting rate for these jitems,

--reinspection (provided the $30 does not
exceed the original permit fee, in which

[ S e
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case the original fee will be charged) 30
*except for replacement of water heaters
(a) {(iii) through (2) will remain the sgame.”
Auth: Sec. 50-60-2031, 50-60-203, 50-60-504, 50-60-508,
MCA; IMP, Sec. -60-203, 50-60-504, 50-60-508, MCA

REASQN: The Bureau is proposing to delete gas piping systems
from the plumbing permit since gas piping is not a portion of
the plumbing system and is inspected as a portion of the

mechanical system, for which a mechanical permit is required,

“8,70.303 MINIMUM REQUIRED PLUMBING FIXTURES (1) The
following table will be used to determine the minimum number of
plumbing fixtures to be installed in new buildings: (see chart
attached)

a. The fixtures shown are based on one fixture being the
minimum required’ for the number of persons indicated or
any fraction of the number of persons indicated. The
number of occupants shall be determined by the building
code.

b. Fixtures located in adjacent buildings under the ownership
or control of the church shall be made available during
periods the church is occupied.

c. Toilet facilities for employees shall be separate from
facilities of inmates or patients.
d. For attached one- and two-family dwellings, one automatic

clothes washer connection shall be required per 20
dwelling units.

e, A single-occupant toilet room with one water closet and
one lavatory serving not more than two adjacent patient
rooms shall be permitted where such room is provided with
direct access from each patient room and with provisions
for privacy.

f. For day nurseries, a maximum of one bathtub shall be
required.
g. Food service establishments or any establishment that

sells alcoholic beverages for on-site consumption requires
at _least one urinal fer-eeecupancy—teads—of-1te-50.

h, Contact the department of public health and human services
for additional requirements for food service
establishments.

i, At the discretion of the building official, certain non-

assembly buildings where food and beverages are not
consumed on the premises, may be allowed to furnish only
one public toilet provided it is designed for male and
female use and it is suitable for use by handicapped

persons.
3. £ i i ildi ficjal r 1
1 h, 2 nvenien
icall i 1 1 n i
b i nej a
in ) i il i
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needed, provided it is desigpated for both male and female
)t
k. If the total number of students plus staff exceeds 20,
must provide separate male and female toilets.
1. Keyed toilets under employee control of the type available
at slervice stations are permitted.
m, Wh I Vi notw ngdi ne r

male and half female, and the occupant load ghall be
i h 2 of th niform
Auth: Sec. 50-60-203, 50-60-504, MCA; IMP, Sec. 50-60-
203, 50-60-504, MCA

REASON: The bureau is proposing these amendments to the rules
to correct errors and omigsions from the minimum number of
plumbing fixtures chart and footnotes.

“8.70.401 NATIONAL ELECTRICAL CODE (1) The department
of commerce, building codes bureau, hereby adopts and
incorporates herein by reference the standards adopted by the
national fire protection association for electrical
installations appearing in Pamphlet NFPA 70 (1983 1996), under
the title of National Electrical Code 3993 1996. The National
Electrical Code #9983 1996 is a nationally recognized model code
getting forth minimum standards and requirements for electrical
installations. A copy of the National Electrical Code 1953
1996 may be obtained from the Montana Chapter of IAEI, c/o
Building Codes Bureau, Capitol Station, Helena, Montana, 59620.
A copy may also be obtained by writing to the National Fire
Protection Association, Batterymarch Park, Quincy,
Massachusetts 02269.7

Auth: Sec. 50-60-201, 50-60-203, 50-60-603, MCA; IMP,
Sec. 50-60-203, 50-60-601, 50-60-603, MCA

C 8.1 WIR T. (1) The following rules
supplement or modify sections of the National Electrical Code
adopted under ARM 8.70.401:

(1) and (2) will remain the game but will be renumbered
(a) a?g (b).

E ti -
1 d with W !
il m £ T ion i
con 1 venti 1 i for 1 i
1i n m o i
wall he £ in low fr 1i rvig
n ipm mpl ingtall he factory b
r r re,'
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Auth: Sec. 50-60-203, 50-60-603, MCA; IMP, Sec, 50-60-
03, 50-60-803, MCA

REASON: The proposed amendment to ARM 8.70.401 is necessary to
keep the state standard current with modern technoleogy by
adopting the latest available edition of the National
Electrical Code. The proposed amendment to ARM 8.70.402 ig
necessary to establish when service entrance equipment may be
installed on a manufactured {(mobile) home.

“8.70.50 NCO (0] ER 1C/ANST
11 T. FOR T T V. (1) The building

codes bureau of the department of commerce adopts and
incorporates by reference herein the NFPA 501C/ANSI A119.2,
Standards for Recreational Vehicles, 3993 199¢ Edition. The
NFPA 501C/ANSI A119.2, Standards for Recreational Vehicles,
3993 1996 Edition, is a nationally recognized model code for
the construction of travel trailers, camping trailers, truck
campers, and motor homes. A copy of the NFPA S501C/ANSI Al19.2
Standards for Recreational Vehicles, 3993 1996 Edition may be
obtained from the Department of Commerce, Building Codes
Bureau, Capitol Station, Helena, Montana 59620 at cost plus
postage and handling. A copy may also be obtained by writing
to the National Fire Protection Association, Batterymarch
Park, Quincy, Massachusetts 02269.

(2) will remain the same.”

Auth: Sec. 50-60-201, 50-60-203, 50-60-401, MCA; IMP,
Sec. 50-60-201, 50-60-203, 50-60-401, MCA

REASQN: The Bureau is proposing this amendment to keep the
state standard current with modern technology by adopting the
latest available edition of NFPA 501C/ANSI A119.2, Standards
for Recreational Vehicles.

‘8.170. PT (1) and (1) (a) will remain
the same.

(b) steam heating boilers operated at not over 15 psig in
private residences or apartments of six or leas families Qr

heneve i iler vi r gix o
rtm 113 ite;

(c) hot water heating or supply boilers operated at not
over 50 psig and temperatures not over 250 degrees F. when in
private residences or apartments of six or less families or
whenever 3 gingle boiler provides heayp for gix or less

r 1i its;

(1) (d) through (1) (e) will remain the same.”

Auth: Sec. 50-60-203, 50-74:101, MCA; IMP, Sec. 50-60-
203, 50-74-103, MCA

REASON: The Bureau is proposing these amendments to clarify
that boilers must provide heat for seven or more apartment
(dwelling) units to be regulated by the boiler safety program
and that individual boilers in individual apartment (dwelling)
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units are exempt, even if the apartment building has more than
8ix apartment (dwelling) units.

3. The proposed new rule will read as follows:

“I  ADQPTIQN BY REFERENCE OF ARM 16,10.1503 - REVIEW OF
PLANS (1) Pursuant to 50-53-103, MCA, the building codes
bureau of the department of commerce hereby adopts by reference
ARM 16.10.1503, regarding swimming pool licensure. Said rule,
to be utilized by the department of public health and human
services, will not be enforced by the building codes bureau.

(2) Copies of ARM 16.10.1503 can be obtained by
contacting the Department of Public¢ Health and Human Services,
Food and Consumer Safety, 111 Sanders, P.0. Box 4210, Helena,
Montana 59620."

Auth: Sec. 50-53-103, MCA; IMP, Sec. 50-53-103, MCA

REASON; The bureau is proposing to adopt this rule to fulfill
the statutory requirement imposed by section 50-53-103(2), MCA.

4. The Department of Commerce will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing. If you wish to request an
accommodation, contact the Department no later than 5:00 p.m.,
November 26, 1996, to advise us of the nature of the
accommodation that you need. Please contact Lisa Johnson,
Building Codes Bureau, 1218 East Sixth Avenue, P.0O. Box 200517,
Helena, Montana 59620-0517; telephone (406) 444-3933; Montana
Relay 1-800-253-4091; TDD (406) 444-2978; facsimile (406) 444-
4240. Persons with disabilities who need an alternative
accessible format of this document in order to participate in
this rule-making process should contact Lisa Johnson.

5. Interested persons may present their data, views or
arguments either orally or in writing at the hearing, Written
data, views or arguments may also be submitted to the Building
Codea Bureau, 1218 East Sixth Avenue, P.0. Box 200517, Helena,
Montana 59620-0517, or by facsimile, number (406) 444-4240, to
be received no later than the close of hearing on December 6,
1996.

6. Annie M. Bartos, attorney, has been designated to
preside over and conduct this hearing.

BUILDING CODES BUREAU
JAMES BROWN, BUREAU CHIEF
&\

BY: | o . { & -
ANDY POOLE, DEPUTY DIRECTOR
DEPARTMENT OF COMMERCE

P

Qﬁﬂﬁ
CAROL ELL, RULE REVIEWER

Certified to the Secretary of State, October 11, 1996.
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION
OF THE STATE OF MONTANA

In the matter of the proposed
repeal, amendment, and
adoption of rules

relating to school
transportation.

NOTICE OF PUBLIC
HEARING

—

TO: All intereated persons.

1. On November 19, 1996, at 9:00 a.m., in Room 104, State
Capitol Building, Helena, Montana, a public hearing will be held
to consider the proposed repeal, amendment and adoption of rules
pertaining to school transportation.

2. The rules proposed for repeal follow. Full text of the
rules are found at pages 10-71 and 10-81, ARM.

10,7.103 TRANSPORTATION REIMBURSEMENT ELIGIBILITY CRITERIA
(AUTH: 20-3-106, 20-10-112, MCA; IMP: 20-10-121, 20-10-145,
20-10-146, MCA)

7 R
(AUTH: 20-3-106, 20-10-112, MCA; IMP: 20-10-112, 20-10-145, MCA)

3. The rules, as proposed to be amended, new material
underlined, deleted material interlined, provide as follows.

10.7.101 INTRODUCTION (1) The following rules are adopted
to implement eeeedon 20-10-112, MCA, which requires the
superintendent of public instruction to prescribe such rules as
may be necessary to have a uniform and equal provision of
transportation by all districte in the state of Montana.
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(AUTH: 20-3-106, 20-10-112, MCA; IMP: Title 20, chapter 10, part
1, MCA)

10.7.104 CLAIM PROCEDURE (1) First semester:

(a) Befere By February 1, the board of trustees provides
the county superintendent with two complete copies of the first
semegter transportation claim, using forms provided by the
superintendent of public instruction. The district claims must
be signed by the chairman of the board of trustees.

{b) By PFebruary 15, the county superintendent reviews each
district’s claim for completeness and accuracy, and submits to
the superintendent of public instruction a copy of each
district’s first gemester transportation claim.

received by the puperintendent of public instruction after
February 15 will be paid with the second semester trausportation
reimburgement.

(2) Second semester:

(a) Befere By May 10, the board of trustees provides the
county superintendent with two complete copiea of the second
gemester transportation claim, using forms provided by the

superintendent of public¢ instruction. The district claims must
be signed by the chairman of the board of trustees.
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(b) By May 24, the county superintendent reviews each
district’s claim for completeness and accuracy, and gubmits to
the superintendent of public instruction a copy of each
district’s second semester transportation claim.

recelved by the guperintendent of public instruction after May
24 and by June 30 will be paid by September 30 of the following
gchool year.

(AUTH: 20-3-106, 20-10-112, MCA; IMP: 20-10-145, MCA)

10,7.205 PUPIL TRANSPORTATION CONTRACIS 3+—"———andne

43){1) School districts &hus are reguired to have
transportation contracts for the ensuing vear signed by the &ime
i fourth Monday in June

(4) - (6) remain the same, but are renumbered (2) - (4)
(AUTH: 20-3-106, 20-10-112, MCA; IMP: 20-10-121, 20-10-124, 20-
10-143, MCA)

CONTR '\-x-n-—u--t:x—'vu'f'lrvu AL EAMIETIE0

CONTENTS AND
NS R [TRACTS (1) Section 20-10-
124 MCA provides for contracta between individual familiens a
arents, legal guardians or an emancipated
youth g fulfilling
the district’s obligation to furnish transportation for an
eligible transportee.
(2} A school district may enter into a contract for the
provision of individual transportation only if the ehild
being transported is an eligible transportee of the
district.
(a) An eligible transportee, as defined in seetien 20-10-
101, MCA, *is deemed by law *to reside with hie a parent or
guardian who maintains legal residence within the boundaries of
the district furnishing the transportation regardless of where
the eligible transportee actually lives when attend1ng school .
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+4+(3) If an _approved out-of-district attendance tuitien
agreement that includes terms for providing transportation does
not exist between the district of residence and the district of
attendance, the parent or guardian shall provide transportation
at his own expense.
+5+-(4) When entering making #mte ag  jindividual
transportation contract with the district, the parent, legal
mugt sign an
affidavit attesting to the place of residence of his—ekild-or
ehildren .

4+6+(5) The forms for contracts between individual-families
and g school districte
gmggg;gﬁggg_m;ggg is designated Fform TR-4. The same contract
form is used for both elementary and high school pupils and
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provides for contracts at the individual rate or for the
increased individual rate provided by 20-10-142{3), MCA.

+#+(10) The contract must be completed
in its entirety, signed by the parent
or-guasdian; and signed by the chairman of the
board of trustees and—bythe-diseriet-elerl; on or before the
fourth Monday in June preceding the school year for which the
transportation is being provided. The signed contract is the
authorization of the board of trustees to budget for that
transportation expenditure necessary to meet the obligation
imposed on the district by the contract,

If the contracting £amily party applies for
increased individual transportation payments due to isolation,
the contract must be completed and signed in advance of the
meeting of the county transportation committee at which such
applications are approved or disapproved. (The date of this
meeting in any county can be obtained from the county
superintendent.) Approval of any increased rates by the county
transportation committee precedes budget adoption.

+9+(12) After adoption of the preliminary budget by the
board of trustees, the district clerk transmits
ef each transportation contract to the county euperintendent

with the preliminary budget.
superintendent—of—the—eounty in—which—the-—sehoel—is leecated)
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The transportation contracts {and preljimipary budget) must reach
the county superintendent no later than July 1.

(10) remains the same, but is renumbered (13)

+33)(14) By July 10, the county superintendent transmits
ene the original copy of each transportation contract to the
superintendent of public instruction,

All indlvidual contracts
made between the game £family parent or legqal guardian and
different school districts (in the same county or in different
counties) are gathered by the superintendent of public
instruction and allocation of district responsibility for
payment is mades in compliance with the law and the board of
public education policy. (Sees~ 20-10-111 and 20-10-112, MCA.)

++33(15) An-soon—as—possible—and BBy mid- October, the
superintendent of public instruction provides approved contract
rates to the county superintendent and the district official of
the district providing the contract.
433+ (16) The district clerk, in writing warrants for
transportation payments to families the parent. legal guardian
, 18 guided by the approved rates; the
school district may only makes payments to families fhe parent.,
enly in accordance with the
contracts. (Seetion
20-10-124, MCA.)
(AUTH: 20-3-106, 20-10-112, MCA; IMP: 20-5-321, 20-10-101, 20-
10-111, 20-10-112, 20-10-121, 20-10-124, 20-10-142, MCA)

7
FOR TRANSPORTATION (1) Whenever, during the course of a school
year, the district becomes obligated to provide transportation
for a amether-pupile gtudent, the board of trustees immediately
must :

(a) provide bus service for the eligible transportee; or

(b) enter into a contract with the

i , and transmit a2 _Copy
of the contract to the county superintendent, who transmits one
copy immediately to the superintendent of public instruction.

(2) The cost of such additional transportation is met by
the contingency item in the transportation budget or non-
operating budget. Valid claims agaipst Fthe amount budgeted as
contingency 48 are reimbursable by the state and county as an
on-gschedule costg.

(3} If there is no contingency item (or the appropriation
therein is already obligated for other pupils in the district),
the district shall institute budget amendment proceedings to
acquire the budget authorization mnecessary to provide
transportation for such families students.
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463{4) The on-schedule costs associated with the
contingency transportation, in excess of the contingency amount,
are reimbursable by the state and county only upon

7

20-9-168, MCA, and., either county transportation committee
approval of indiwvidual eentracts—and new or altered bus routes

and state approval of such transportation.

(a) The state shall pay its share of these on-schedule
costs as provided in ARM-30--7-163(3}) -

(b) 'The county shall pay its share of these on-sachedule
cogts as provided in ARM-—36-7-3632) 20-10-146, MCA.

(i) The county shall include; in the levy requirement for
the ensuing year, any unpaid amount of the county’s obligation
for contingency transportation.

(7) remains the same, but is renumbered (5)

(AUTH: 20-3-106, 20-10-112, MCA; IMP: 20-10-124, 20-10-143, MCA)

10.7.108 BUS CONTRACTS (1) Contracts between districts and
bus contractors must be are signed—in—qguadruplieates; prior to
the adoption of the budget by the trustees. Such contracts may
run for a period of more than one year but not exceeding five
years. Whenever a new contract is completed, one copy is
retained by the bus contractor, one copy by the district clerk
and the other two copies are transmitted to the county
superintendent, who keeps one and transmits one to the
superintendent of public instruction.

(AUTH: 20-3-106, 20-10-112, MCA; TMP: 20-10-124, 20-10-143, MCA)

(1) The form used for this application, designated
form TR-1, must be 4e completed in—triplieate by the board of
trustees for each approved bus route in the district.

Ty the
trustees transmit gend all-three—ecopies gne copy of -
each applieation route to the county superintendent by October
1. No later than October 15, the county superintendent mugt
cranemits gend one copy of each—applieatien a TR-1 for each
routes carrying only elementary riders to the superintendent of
public 1nstruction for approval.

For 1 rider ingcl

formul 1 r r
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{2) State approval gof the TR-1 1is a prerequisite to
relmburaement A—eopy—ofthe—approved bus—rates—ig—eent-to—the

(AUTH: 20-3-106, 20-10-112, MCA; IMP: 20-10-112, 20-10-128, MCA)

(1) Section 20-10-141,
MCA, establishes a schedule of bus transportation expenditures
reimbursable from state funds. Reimbursable bus transportation
shall be made on vehicles that are in compliance with seetien
20-10-101, MCA.

he defimiti : ool i 3 liciple f
route reimbursement, To be eligible for reimburgement. vang
that carry 10 paggenger§ or more must meet the school hus
standards set by the board of public education for achool buses

(2) State and cunty reimbursement for bus transportation

will ke—made only pe paid for

to—digtriets with buses (either district-owned

or contractor-owned) whieh that pass the Montana highway
patrol‘s 1napection at bﬁtgzg the beginnlng of gagn_ﬁgmgﬂgg;+

The Montana highway patrol 8 inspectlon will determine

if the school bua meets the Minimum Standards for School Buses
in Montana as adopted by the board of public education.

(3) Section 61-9-502, MCA, prevides requireg that the
Montana highway patrol sha%} perform semiannual inspections of
school busesy,
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44} (5) Busea whieh that are placed in operation after the
gchool term gemester has begun must be inspected and approved by
the Montana highway patrol before the vehicle is operated on the
egtablished route,

(AUTH: 20-3-106, 20-10-112, MCA; IMP: 20-10-101, 20-10-102, 20-
10-104, 20-10-111, 61-9-502, MCA)

B! (1) School bus
drivers must be fully qualified in order for a district to
receive gtate reimbursement for the bus. Qualifications for bus
drivers are prescribed by seetien 20-10-103, MCA, and by the
board of public education. These require that the driver:

{a) have five years of licensed driving experience;

(b} is not less than 18 years of age;

(¢} be of good moral character;

(d) hold a driver’s license with a commercial vehicle
operator’s endorsement;

(e) have filed with the board of trustees a satisfactory
report of a physical examination, signed by a licensed physician
in the state of Montana, on a
transportation (DOT) form p&ev*ded—JﬁF—ehe—ﬂaperiaEendeae—eé
publie—ingtruction —or——the- department—of tranasportatien
{depending—on—whether the driver-is—applying—fora Type—1-or
Fype 2 endorsement);

(f) hold a valid basic first-aid certificate; apd.

(g) hold a valid certificate (form TR-35) as evidence of
meeting the above qualifications.

4+3+(2) State reimbursement for bus transportation for the
full school year term will be made only when a new driver of the
bus has completed the first-aid requirement within twe—menths
gixty days from the employment date. Any bus operated by a
driver not so qualified will not be eligible for state
reimbursement for that portion of the year term that the driver
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is not qualified. Drivers who have driven the previous year
must have the first-aid requirement completed before the
expiration date on their certificate.

4+4)(3) In the event a district (or contractor) is obligated
to employ a driver as a replacement for a driver employed at the
beginning of the school year, or must employ an additional
driver, a period of twe—menths gixty days will be permitted for
the new driver to acquire the first-aid certificate. If after
ewo—menthe 8ixty days following the date of first employment of
the additional or replacement driver, the first-aid requirement
has not been met, the bus operated by the driver will not
qualify for state reimbursement for that portion of the year
that the driver is not qualified, including the twe—menth gixty-
day grace period.

(6) & (7) remain the same, but are renumbered (4) & (5).
+8)(6) The qualifications of all bus drivers are reviewed
at the time the atate audit verification of transportation
claims is made, as the qualifications of the bus driver are one
of the criteria for eligibility for reimbursement.
4+a) With the exception of subseetiens—{3+(2) and +4H-(3),
OPI will not reimburse for routes driven by drivers without a
current certificate on file with the office of public
instruction at the time the state—reimbursement—io—paid TR-6

P £Ed £ bite 4 . 13 £ ) 13
4 i 3 i If any
license, certificate; or examination was expired for any period
of time, the office of public instruction will withhold
funding for the number of days the

driver was not qualified.
(AUTH: 20-3-106, 20-10-112, MCA; IMP: 20-10-103, 20-10-112, MCA)

(1) remaina the same.
(2) The route muast be approved by the county transportation
committee. (Seetiemn 20-10-132, MCA.)
(3) remains the same.
(4) The vehicle operating on the route must be inspected
and approved semiappually by the Montana highway patrol ag

(5) The driver of the vehicle must be qualified according
to law. (Seetien 20-10-103, MCA.)

{6) Reimbursement is not authorized for bus transportation
provided for a pupite gtudent who liveg less than three miles
from school i i
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(AUTH: 20-3-106, 20-10-112, MCA; IMP: 20-10-103, 20-10-112,
20-10-132, 20-10-141, 20-10-145, MCA)

10.7.113 "TWO CONTRACT AMOUNT" REGULATION (1) The law
which establishes the schedule governing payments to families
prohibits paying more than one contract amount to any family.
(An exception is noted in See+ 20-10-142, MCA). To comply with
this law, the following rules have been adopted:

(a) If two +2+ or more eligible transportees are
transported by a parent or guardian to two +2)} or more schools
located within three 43} miles of one another, and if such
schools are operated by different school districts, the total
amount of the reimbursement, calculated using the distance to
the furthest school, s8hall be divided equally between the
districts.

(i) The reimbursement paid to each district may be less
than 25 cents per day, but the combined payment for the contract
shall not be legs than 25 cents per day.

(b) If two <+ or more eligible transportees are
transported by a parent or guardian to two {2} or more schools
located more than three {3} miles from one another, the parent
or guardian shall be separately reimbursed for transporting the
eligible transportee or transportees to each school.

(AUTH: 20-3-106, 20-10-112, MCA; IMP; 20-10-142, MCA)

(1) Schedule
for Individual and Isolated ("Increased") Transportation
Paymenta:

(a) The schedule for paying for individual and isolated (or
*increased") trangportation or for room and board in lieu of bus
transportation is found in seetien 20-10-142, MCA. This section
establishes the amount of individual payments to parents for
transporting their children to school (if they reside in an area
not served by a school bus) or to bus (if they reaside in an area
served by a school bus).

{b} Section 20-10-142, MCA, authorizes the board of
trustees and the county transportation committee, subject to
written approval by the superintendent of public¢ instruction, to
alter or increase the payments to a family if, because of
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isolation, the schedule is inadequate. This "increased” payment
(also called "isolated" transportation) is 50% of the authorized
amount . All isolated ("increased") transportation must be
approved by the county transportation committee prior to
approval by the superintendent of public instruction.

(c) In cases where the family must move and maintain two
households or where the family must board the pupit gtudent near
the school, the family may be eligible for the room and board
rate of $5—3i $8.00 per day +$306-—20-per—menth) for the first
child and $3-3¥8 $5.00 per day for each additional child.
(Seetien 20-10-142, MCA). All contracts for room and board
reimburgement must be approved by the county transportation

committee prior to approval by che superintendent of public
instruction.

£eldows-

(i) If there is more than one eligible transportee of the
same household, and the eligible transportees attend schools
operated by more than one school district, the rate of #5-3%
$8.00 per day shall be applied paid to the
the ptudent with ¢€ranspertee—enrelled—at

level,

the highea; grade

Eheﬂwﬁeusehe%dn—eﬂfe&}eé——&ﬂ——eaehﬂ—d%ﬁffie&— Addi&iQnil
(AUTH: 20-3-106, 20-10-112, MCA; IMP: 20-10-142, MCA)
10.7.115 SCHEDULE FOR US TRANSPORTATION (1) Determine the

total weighted eligible riders.on a route by assianing passenger
points as described in 20-10-127. MCA. and by performing the
Fhe rate
per bus mile traveled shall be determined in accordance with the
following sachedule when the number of wejghted eligible
transportees that board a school bus on an approved route is net
one-half of its rated capacity:
(a) 85 cents
per bus mile for a school bus with a rated capacity of net—lees
£han—3if#-—but not more than 45 children; and
(b) when the rated capacity is more than 45 children, an
addicional 2.13 cents per bus mile for each additional ehild
in the rated capacity in excess of 45 shall be
added to a base of 85 cents.
(2) Reimbursement is not authorized for bus transportation
provided for pupils who live less than 3 miles from sachool

(3) When the number of eligible transportees boarding a
school bus on an approved route is iess fewer than one-half of
its rated capacity, the rate per bus mile traveled shall be
computed as follows:

MAR Notice No. 10-2-97 20-10/24/96



-2702-

(a) determine the number of eligible tranaportees that
board the school bus on the route;

4B}(c) multiply that number, determined in eubseetien
+3+=3(b), by two; and

Ldl use the adjusted rated capacity determined in
{¢) as the rated capacity of the bus to

determine the rate per bus mile traveled.
(4) Nonbus mileage is reimbursable for a vehicle driven by
a bus driver to and from an overnight location of a school bus
when the location is more than 10 miles from the achool.

Reimbursement for nonbus mileage ig_ 43 cents per mile may net
enceed—50%—of—the—maximum —reimbureement—determined —undex

(AUTH: 20-3-106, 20-10-112, MCA; IMP: 20-10-127, 20-10-141,
20-10-142, MCA}

{(2) The board of trustees and the county transportation
committee, in acting on applications for increased individual
payments due to isolation, should judge each application in
relation to all others in the district and county.
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+3+151 The—guide-doeg-not—require—tThe board of trustees is
to—pay increased rates

because of isolation, ner-dees and the-guide—regquire the county
transportation committee to approve increased
payments because of isolation. &inee--agtate approval is
required ef for all increases in rates granted locally;—the

approvable—fer-a-givenspet—ef-eireumgtances.
A5) The capping of mileage rejimburpement rates at the room

(AUTH: 20-3-106, 20-10-112, MCA; IMP: 20-10-112, 20-10-142, MCA)

(1) Form TR-1, Combined School Digtrict Application for
Registration of School Bus and State Reimbursement:

(a) Forms supplied by the superintendent of public instruc-
tion;

(b) Copies of forms mailed to county superintendents by
September 10 of each year;
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{¢) Forms completed by district officials, due in county
superintendent’s office by October 1 i

(d) Completed forms transmittéd by county superintendent to
guperintendent of public inatruction by October 15 for bug

{e) Forms processed, rated and approved by the superinten-
dent of public instruction. Fhedistriet—effieialsandcounty

(2) Form TR-2, Additional Pupil List:

(a) Additional pupil list for Pform TR-1;

{b) Forms supplied by the superintendent of public instruc-
tion+;

(c) Copies of forms mailed to district officials by
September 10 of each year-;

(d) Formes completed by district officials, due €e in county
superintendent’s office by October 1 for bus routes carrying

(e) County superintendent uges form to verify accuracy of
information submitted on TR-1.

(3) Form TR-4, Elementary and High School Individual
Transportation Contract:

N (a) Forms supplied by the superintendent of public instruc-
tion;

(b} Provided only for contracts entered into by a district
and an eligible transportee of the districtw:

(c)} Copies of forms mailed to district officials by April
15 of each year;

(d) Forms completed by families and district officials by
fourth Monday in June;

(e) Completed forms due in the county superintendent'’'s
office by July 1;

(f) Original copy of each contract transmitted by the
county superintendent to the puperintendent of public instruc-
tion by July 10;

(g) The contracts are processed, rated and approved by the
superintendent of public instruction and the approved rates sent
to the county superintendent and district by mid-October.

(4) Form TR-5, School District Claim for State Reimburse-
ment for Individual and Isolated Transportation:

N (a) Forms supplied by the superintendent of public instruc-
tion;

(b) Copies of forms mailed to district officialas;

(i) First semester by mid January 363,

(11) Second memester by May—16 Ap;;l_}ﬂ

(c) Formgs completed by district officials and due in the
county superintendent's offices;

(i) First semester by February 14,

(ii) Second semester by May 10;

(d) Completed forms transmitted by the county superinten-
dent to the superintendent of public instructions+;
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(i) First semester by February 15+,

(ii) Second semester by May 24.

(e} Forms are audited verified by the superintendent of
public instruction. After claims are audited verified, each
district official and county superintendent receives from the
superintendent of public instruction a notification of the
amount of reimburgement to be received by the district. The
county treasurer receives from the superintendent of public
ingtruction a state warrant payment with a list of districts and
the amount each district is to receive.

(5) Form TR-6, School District Claim for Reimbursement for
School Buse Transportation:

{a) Forma supplied by the superintendent of public instruc-
tion;

(b) Copies of forms mailed to district officialsy;

(i) Pirst semester by mid January 35+,

(ii) Second semester by mid May 38;

(c) Forms completed by district officials and due in the
county superintendent’s office:

(i) First semester by February 13,

(ii) Second semester by May 10;

(d) Completed forms transmitted by the county superinten-
dent to the superintendent of public instructions;

(1) First semester by February 154,

(1i) Second semester by May 24;

(e) Forms are audited verified by the superintendent of
public instruction. After claims are audited verified, each
district official and the county superintendent receives from
the superintendent of public¢ instruction a notification of the
amount of reimbursement to be received by the district. The
county treasurer receives from the superintendent of public
inastruction a state warrant payment with a list of districts and
the amount each district is to receive,

(6) Form TR-8, School Bus Accident Report to the superin—

i Montana department of Lransporta-

(a) Forms supplied by the superintendent—ef publie—instrue—
tiem Montana department of trangportation:
(b) Forms supplied upon request;
(c) Forms used only to report accidents (those investigated
by a law enforcement agency) involving school buses.
(7) PForm—TR-9+ Physical Examination Report for School Busa
Drivers:
(a) Forms supplied by the superintendent—ef-publie—instrue—
eion federal department of trangportation:
(b) Forms supplied upon request;
(c) Forms used by school bus drivers for physical examina-
tion purposesi.
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{8) Form TR-13, Montana Highway Patrol School Bus Inspec-
tion (and reinspection):

(a) Forms supplied by the superintendent of public instruc-
tion;

(b) Porms supplied to school districts by June 1 of .the

upon request;

(c) Form also used when a bus did not pass first inspection
by the highway patrol-;

(d) Completed forms after inspection/reinspection trans-
mitted by Montana highway patrol to:

(1) superintendent of public instructions,

(11) county superintendent of schoolss,

(1ii) district officials,

(iv) Montana highway patrol officials.

(9) remains the same,
(AUTH: 20-3-106, 20-10-112, MCA; IMP: Title 20, chapter 10, part
1, MCA)

: : P [Y (1) For the
purposes of capacity rating, the capacity of the bus prior to
alteration for special education shall be the capacity used for
reimbursement.

(AUTH: 20-10-112, MCA; IMP: 20-10-141, MCA)

4. The rules, as proposed to be adopted, provide as
follows:

ATTENDANCE AGREEMENTS (1) If trustees of a student’s districts
of regidence and attendance sign an out-of-district attendance
agreement that includes transportation, either district may
provide bus transportation or a pupil transportation contract
under the conditions of ARM 10.7.105. The student may be the
eligible transportee of the district providing transportation.
A waiver of tuition does not affect the eligibility of the
gtudent for transportation.

(2) On-schedule coste of transporting the eligible
transportee may be claimed for transportation aid in accordance
with 20-10-141 and 142, MCA. On-schedule costs may not be
charged to any person or entity who is a party to the out-of-
district attendance agreement.

(3) Pursuant to 20-5-323, MCA, a school district transport-
ing a student under an out-of-district attendance agreement may
charge for over-achedule costs of transportation if stated in
the attendance agreement. Over-schedule costs of transporting
an out-of-district student, as limited by 20-5-323(5), MCA, may
be charged to:
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(a) the district of residence or county of residence that
could be held responsible for paying tuition under a mandatory
attendance agreement required by 20-5-321, MCA; or

{b) the parent/guardian or district of residence under a
discretionary attendance agreement allowed by 20-5-320, MCA.
The district of residence may refuse to accept responsibility
for the over-schedule costs of transportation at the time the
attendance agreement is signed by indicating so on the agreement
form.

{(4) In accordance with 20-5-323, MCA, the over-schedule
costs charged under an attendance agreement for the school year
199X may not exceed the lesser of:

(a) the transportation fund expenditures reported by the
district of residence on the Trustees’ Financial Summary for
199X-2, divided by the total October 1 enrollment for the school
year 199X-2; or

(b) the number of miles added to a bus route or routes to
accommodate students attending under attendance agreements,
divided by the number of students riding the buses under the
attendance agreement (8), times $0.2125, times the number of days
the route or routes are conducted for the year of attendance.

(5) A party being charged over-schedule costa of
transportation on an attendance agreement may request and
receive written documentation from the district of residence
showing the calculation in (4) before signing the attendance
agreement, agreeing to pay over-schedule costs of
transportation.

(6) The district or other party being charged for
over-schedule costs 1is responsible for verifying that the
charges do not exceed the calculation in (4) before approving
the attendance agreement, thereby accepting responsibility for
charges.

(7) Transportation charges must be prorated based on the
number of days the student was enrolled compared to 180 days.

(8) The district providing transportation must bill the
party responsible for paying transportation obligations of an
attendance agreement.

(9) In accordance with 20-5-324, MCA, the school district
trustees or county superintendent will pay costa of
transportation listed on an attendance agreement for achool year
199X along with tuition due on that contract in the year
following the school year of attendance, which is school year
199X+1. Parents/guardians may be charged in the year of
attendance.

(AUTH: 20-10-112, IMP; 20-5-320, 20-5-321, 20-5-323, 20-10-141,
20-10-142, MCA)

’

APPRQVE A DISTRICT'S BUS ROQUTES (1) A county transportation
committee (CTC) has discretion to approve or disapprove any bus
route within a district’'s boundaries.

(2) The CTC's discretion to approve District A‘s bus route
through District B’s territory is limited to the following
situations:
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(a) District B has consented to the inclusion of territory
within its district in a transportation service area (TSA); or,

(b) District B has consented, in writing, to District A's
bus route,

(3) A CTC has discretion to disapprove any digtrict’'s bus
route that extends into another district.
(AUTH: 20-10-112, MCA; IMP: 20-10-101, 20-10-126, 20-10-132,
MCA)

AEPROVAL OR DISAPPROVAL OF A ROUTE (1) If a county transporta-
tion committee (CTC) approves a bus route and all other eligi-
bility criteria are met, the district is eligible for state and
county transportation reimbursement for the route,.

(2) If the bus is operating on an approved route and
districts of residence and attendance have signed an attendance
agreement that includes a provision for transportation, a
nonresident student may be an eligible transportee of the
district operating the route. .

(3) If a CTC does not approve a route, the district
operating the route is not eligible for state and county
transportation reimbursement for the non-approved route. If a
district operates an approved bus route and travels additional,
non-approved miles, the district cannot:

(a) include the non-approved miles in its calculation of
state and county transportation reimbursement; or,

(b) include as eligible transportees students picked up or
dropped off on the non-approved portion of the route.

(4) Examples:

(a) District A operates a bus route within its boundaries
that is approved by the CTC. The route is eligible for trans-
portation reimbursement and the passengers may be eligible
transportees.

(b) District A operates a bus route within its boundaries
that is not approved by the CTC. The route is not eligible for
transportation reimbursement and the issue of eligible
transportees is irrelevant, If District A’'s trustees choose to
fund the route, District A may operate the route.

(c) District A operates a route that extends into District
B’s territory with district B‘s written approval. The CTC may
approve the route. All the miles travelled on the route may be
included in the calculation of transportation reimbursement. If
signed attendance agreements exist that address transportation,
and the other requirements for eligible transportees are
satisfied, District B residents may be eligible transportees on
the route.

(d) District A operates a route that extends into District
B’s territory, but District B objects. The CTC may not approve
the portion of the route that extends into district B, The CTC
has discretion to approve any portion of the route within
District A’'s boundaries and District A is eligible for transpor-
tation reimbursement for those miles. Students picked up or
dropped off on the approved route may be eligible transportees
if all other criteria are met. Students picked up or dropped on
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the non-approved route will be residents of District B and
cannot be included as eligible transportees of District A.
(AUTH: 20-10-112, MCA; IMP: 20-10-101, 20-10-126, 20-10-132, 20-
10-141, MCA)

TRICT ERV (1) A
district’s transportation service area (TSA) is defined in 20-
10-101 (6), MCA, as the district’s geographic area of responsi-
bility for school bus transportation. Absent any action by a
county tranaportation committee (CTC), the district’s area of
responsibility is the territory of the district.

(2) A CTC may establish a TSA that extends beyond district
boundaries 1if the trustees of the affected districts do not
object. District trustees who object to a CTC decision may
request a transfer to another bua route or TSA. The CTC may
transfer the territory of the district to an adjacent TSA or the
approved bus route of another district if the districts consent.

(3) The trustees of two or more districts may agree to
provide transportation services among their TSAs. If so, the
provisions of 20-10-126 (3), MCA, apply. A district may not
extend its bus route for reimbursement beyond its TSA unless it
has a written agreement with the district where it is operating
the route.

(4) If a transportation committee has erroneously approved
one district’s bus route through another district’s territory,
the objecting district must notify the county superintendent, in
writing, of the objection and the number of miles of the route
that cannot be approved.

(5) If the adjacent district is willing to provide
transportation service and 20% of a district's electors peti-
tion, the district trustees must conduct an election on the
proposition that the territory of the district be transferred to
the adjacent district’'as TSA for pupil transportation purposes.
The election must be conducted on the next regular school
election day that the school election laws can be complied with.
If a majority of those voting at the election approve the
transfer, the transfer is effective on July 1 of the ensuing
school fiscal year.

(AUTH: 20-10-112, MCA; IMP: 20-10-126, MCA)
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5. Revision of the transportation rules is necessary to
implement the requirements of Ch 298, L. 1995 (SB 112),
concerning weighted ridership, passenger count for high schools,
criteria for county transportation committee approval of a bus
route and effect of non-approval, and individual transportation
contracts.

6. Interested persons may submit their data, views or
arguments, either orally or in writing, at the hearing. Written
testimony may be submitted to the Office of Public Instruction,
Rathleen F. Holden, P.0O. Box 202501, Helena, MT 59620-2501, no
later than 5:00 p.m. on December 2, 1996,

7. An official of the Legal Services Unit, Office of
Public Instruction, has been designated to preside over and
condyct the hearing.

7 ce ¢l (;L ' \} V/A { ((s‘ e

Kathleen F.” Holden Nancy Keen;
Rule Reviewer
Office of Public¢ Instruction Office of

blic Inatruction

Certified to the Secretary of State Qctober 11, 199a
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BEFORE THE DEPARTMENT OF ENVIRONMENTAL QUALITY
OF THE STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF PUBLIC HEARING
rules 17.54.102, 17.54.201, ) FOR PROPOSED AMENDMENT
17.54.351, 17.54.404, and the ) AND ADOPTION OF RULES
adoption of new rule I, which )
adopts new federal regulations for )
the hazardous waste program.

(Waste Management)

To: All Interested Persons

1. On November 14, 1996, at 9:30 a.m., the department will
hold a public hearing in the Lewis Room of the Phoenix Building,
2209 Phoenix Ave., Helena, Montana, to consider the amendment
and adoption of the above-captioned rules.

2. The rules, as proposed to be amended, appear as follows
{new material 15 underlined; material to be deleted is
interlined) :

17.54.102 INCORPQRATIONS BY REFERENCE (1)-(2) Remain the
same.

(3) Where the department has adopted a federal regulation
by reference, the following shall apply:

(a) Referenees i
in the federal regulations to “administrator", ‘“regional
administrator", or US environmental protection agency, or the
like, should be read to mean "department".

(b) Remains the same.

(4) Remains the same.

(5) As of September—25,—3995 :
rules]l, all of the incorporations by reference of federal agency
rules listed below within the specific state agency rules listed
below shall refer to federal agency rules as they have been
codified in the July 1, 19945 edition of Title 40 of the CFR.
References in the state rules to federal rules contained in
Titles 49 and 33 are updated to the extent that they have been
updated by the federal rules which also incorporate these rules
by reference. For the proper edition of these rules in Titles 49
and 33, see the reference in Title 40 of the CFR (19945 edition),
provided in parentheses. A short description of the amendments
to incorporated federal rules which have occurred since the last
incorporation by reference is contained in the column to the
right. This rule supersedes any specific references to editions
of the CFR contained in other rules in this chapter.
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Notation of Most
Recent Changes to
State Rule Federal Rule Incorporated

17.54, ... 40 CFR ., . .

(a) 105 264 .,17(b), 264.96, 264.117, NE Post-closure
264.171, 264.172 care; container
standards.
(b) 111 264.72, 264.73(b)(9), K¢ Manifesting and
264.76 operating record
requirements.
{c) 112 Parts 264 (except subpart NE General
H) and 266 (except subpart fagility
H) standards;
standards for
-d.L
59?9%f19T¥3§£ﬂa
(da) 126 264,98, 264.99, 264.100, NC

264.112, 264.113,
264.117(a), 264.118,

264 .147
(e) 131 270.14 - 270.26 NE Permit
11 -
reqguirements.
(f) 136 264.343, 264.345 NC
(g) 137 Part 264, Subpart M NC
(h) 140 Parts 264 (except subpart NE General
H) and 266 (except subpart  facility
H) standards:
standards for
s
59%9?£193¥3§£55
(i) 150 Part 268, (except sections NE Land disposal
268.5, 268.6, 268.42(b), restrictions.
and 264.44) as well as
Appendices I through IX
(3) 201 Parts 264 and 266, Appendix NE& General
to Part 262 facility
standards:
standards for
specific wastes
l faciliti
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(k) 309

+H-{m) 321

4ar(o} 331

terip) 332

tpriql 333

ferix) 334

4 (L) 352

+er{ul 408

CAuklv) 415

4vr{w) 416
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Part 264, Subpart O; Part
265, Subpart O; Part 266,
Subparts C-G; 265.71,
265.72; Part 279

Part 273, Subparts A-F
49 CFR . . . .
173.300 (40 CFR 261.21)

173.51, 173.53, 173.88
(40 CFR 261.23)

261.31
261.32

261.33(e) and (f)

Part 265, Appendix V

Part 261, Appendices I, II,
and III—and—X

Part 261, Appendices VII
and VIII

Part 262, the Appendix
49 CER . . .

Parts 173, 178, and 179
(40 CFR 262.30)

Part 172, Subpart E
(40 CFR 262.31)

17-035

NE€ Standards for
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twr(x) 417 Part 172, Subpart D NE Marking
(40 CFR 262,32) i

trly) 418 Part 172, Subpart F NE Placarding
(40 CFR 262.33) requirements for

40 CFR , . .

4y+H{z) 421 Part 265, Subparts C and D, N€ Air emission
265.111, 265.114, Part 265, standards.,
Subpart I, Part 265, Sub-
part J, {except 265.197(c)
and 265.200)

+z+{aa) 435 262.58 NC
49_CFR /_33 _CFR

4aa)(ab) 511 171.15, 171.16 / 153.203 NE Notice
(40 CFR 263.30) i

discharges of
hazardous waste.

40 CFR , .. .

+ab){ac) 603 264.250(c), 265.352, NC
265.383

+aet+{ad) 609 Part 265, Subparts B - Q, Containment
excluding Subpart H and buildings- Interim
265.75 skatus standards.

{ad} (ae) 702 Part 264, Subparts B - BB, Containment
excluding Subpart H and buildings-
264.75; Part 264, Appen- Facility
dices I, IV, V, VI, and IX standards.

+ae)(af) B02 264.197, 264.228, 264.258, NC
265.197, 265.228, and
265.258

+af¥{ag) 803 264.112, 264.117 - 264.120, NC

265.112, 265,117 - 265.120
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+ag)(ah) 807 264.111 - 264.115, N€ Environmental
264,143 (£) (3), 264.178, performance
264.197, 264,228, 264.258, Standards for
264,280, 264.310, 264.351, miscellaneous
264 .601 - 264,603, 265.111- units.
265.115, 265.197, 265.228,
265.258, 265.280, 265.310,
265.351, 265.381, and
265.404

+ahr(al) 808 264,117 - 264.120, NC
264.145(f) (5), 264.228,
264.258, 264,280, 264.310,
264,603, 265.117 - 265.120,
265.228, 265.258, 265.280,

265.310
+air(aj)l 814 264,143 (f) and 264.145 () NC
+ar(ak) 823 264.147(f), 264.147(9g) NC
+ader{al) 833 264.151(a)-(j) NC
“ar(am) Part 266, Appendices I NE Exempl mercury
1118 through XII bearing wastes.

NC - Refers to no change in the material which is being
incorporated by reference from the time of the last
formally noticed incorporation by reference.

{(6) Remains the same.
AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

17.54.201 DEFINITIONS In this chapter, the following terms

shall have the meanings or interpretations shown below:
(1)-(31) Remain the same.
(i :) " 1 ] :

. - lElectyic lamp" means the bulb or tube portion of. a
l;ghﬁ;n9‘d3¥1£2_ﬁne:1f1ca;ly_dEﬁ;gnEdﬁ;QTpxnduge_xgd;an%_enexg¥+
most often in the ultraviolet (UV), visible. and infra-red (IR)
regions of the electromagnetic spectrum. Examples of common
?%EQLx1Qvl3mp5—1q9l“d5f—h“%f3I3—n9Lml1m115d—£9+—ln£ﬁudesﬂﬁni+

(32)-(142) Remain the same but are renumbered (33)-(143).
AUTH: 75-10-405, MCA; IMP: 75-10-405, 75-10-406, MCA

17.54.351 @~ REPRESENTATIVE _SAMPLING METHODS; TOXICITY

METHQRS:. .AND TESTING METHODS (1) For the purposes of this
chapter, the department hereby adopts and incorporaces herein by
reference the following (the correct CFR edition is listed in ARM
17.54.102) :

(a)-(c) Remain the same.
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(e)-(n) Remain the same but are renumbered (d)- (m).
(2) Remains the same.
AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA

(1)-(3) Remain the same.
(4) The =size classes for determining the annual
registration fee amount are defined in Table 1 below:

TABLE 1
Relationship to the
Three Generator
Annual Generation Annual Categories Defined
Size Class _Rate (in tons) Reg, Fee in ARM 17.54,401
I +F———K—33- s 75 Small generators/
X 13 Large generators
II 13 < X 100 $ 200 Large generators
III 100 < X 1000 $ 600 Large generators
v 1000 <« X 2500 $1000 Large generators
v 2500 < X $1500 Large generators

(5)-(8) Remain the same,
AUTH: 75-10-404, 75-10-405, MCA; IMP: 75-10-405, MCA

(1) (a) The department
hereby adopts and incorporates by reference 40 CFR Part 273,
subparts A-F. The correct CFR edition is listed in ARM
17.54.102. These federal agency rules refer to standards for the
management of universal wastes. A copy of these provisions or
any portion thereof may be obtained from the Department of
Environmental Quality, PO Box 200901, Helena, MT 59620-0901.

(b) As used in 40 CFR 273.20(b) and (¢), 273.40(b) and (c),
and 273.56, the term "EPA" will remain the same and is not
replaced by the term “department" in accordance with ARM
17.54.102(3) .

(2) Electric lamps that are hazardous waste are universal
wastes, and handlers of electric lamps that are hazardous waste
are subject to the requirements of 40 CFR Part 273 (adopted by
reference in (1) (a) of this rule). Electric lamps that are
hazardous waste and that are not managed in compliance with the
requirements of 40 CFR and this rule must be managed in
accordance with the hazardous waste regulations in subchapters 1
through 9 of this chapter.

(3) (a) The date a used electric lamp becomes a waste is the
date the generator permanently removes it from its fixture. The
date an unused lamp becomes a waste 1is the date the generator
decides to discard it.

(b) A handler of hazardous waste electric lamps must:

(1) contain unbroken lamps in packaging that will minimize
breakage during normal handling conditions;
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(ii) contain broken lamps in packaging that will minimize
releases of lamp fragments and residues; and

(iii) label or mark lamps, or a container in which the
lamps are contained, with any one of the following phrases:
"universal waste--electric lamp(s)", "waste electric lamp(s)", or

"used electric lamp(s)".
AUTH: 75-10-405; IMP: 75-10-404, 75-10-405

3. The department is proposing the amendments to these
rules in order to maintain federal authorization of the state
hazardous waste program, thereby authorizing the state to enforce
its program in place of the federal program.

In addition, the proposed rule promulgates streamlined
hazardous waste management regulations governing the collection
and management of certain widely generated wastes, known as
"universal wastes." This rule covers hazardous waste batteries
(e.g., nickel cadmium), certain hazardous waste pesticides,
mercury-containing thermostats, and electric lamps, (e.g.,
florescent light tubes). By reducing certain current regulatory
requirements in accordance with recent federal RCRA Subtitle C
amendments, this rule will encourage local governments and
generators and handlers of those wastes to establish
environmentally sound collection programs, and retailers to
participate in them. Although households and small businesses
produce much of these wastes, retailers were previously reluctant
to accept them because of concerns that some of the wastes wmight
be from regulated hazardous waste generators. If that were the
case, all of the collected wastes would be subject to full
regulation under state rules to implement RCRA Subtitle C.

In contrast, under the streamlined system, retailers and
others who generate or handle these wastes would not have to
comply with paperwork requirements and certain technical
standards contained in state rules that implement RCRA Subtitle
C. Despite this regulatory reduction, however, this rule is
actually expected to increase envirconmental protection by
increasing the availability of collection and recycling programs
that will subsequently ensure that these wastes go to hazardous
waste recycling and disposal facilities rather than to less
regulated municipal solid waste landfills and incinerators.

4. Interested persons may submit their data, views, or
arguments concerning the proposed actions, either orally or in
writing, at the hearing. Written data, views, or arguments way
also be submitted to Mark Stahly, Department of Environmental
Quality, Metcalf Building, PO Box 200901, Helena, MT 59620-0901,
no later than November 22, 1996.

5. Mark Stahly has been designated to preside over and
conduct the hearing.

Reviewed by: T T T
: w0, A o oo
HN F. NORTH, CURT CHISHDLM, Deputy Director
Rule Reviewer Ry

Certified to the Secretary of State_October 11, 1996
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BEFORE THE BOARD OF MILK CONTROL
OF THE STATE OF MONTANA

In the matter of amendments NOTICE OF PROPOSED

to rules 32.24.501, 32.24.504, AMENDMENTS
32.24.505 and 32.24.506 as
CONTEMPLATED

)
)
)
they relate to quota rules. }  NO PUBLIC HEARING
)
)
) DOCKET #4-96

TO: ALL LICENSEES UNDER THE MONTANA MILK CONTROL ACT
(SECTION B81-23-101, MCA, AND FOLLOWING), AND ALIL, INTERESTED
PERSONS :

1. On November 23, 1996, the board of milk control
proposes to amend rules 32,24.501, 32.24.504, 32.24.505 and
32.24.506 which is at the request of Neil McAlpin, chairman of
the producer committee and on behalf of the producer
committee.

2. The rules as proposed to be amended would read as
follows: (text of present rule with matter to be stricken
interlined and new matter added, then underlined)

32.24.50) QUOTA DEFINITIONS
433 The following definitions apply to ARM 32.24.502,
32.24.503, 32.24.504, 32.24.505 and 32.24.506 unless the
context otherwise requires:

(a)- (i) (v) Remain the same but renumbered (1)-(1) (e).

3+ (2) "Immediate family" includes spouses, ancestors,
lineal descendants and their spouses, brothers or sisters.
The term also includes a corporation, partnership, or other
entity of which at least a_opne-half interest there1n is owned
by one or more members

of the immediate game

family.

+{e¥{(3) "Quota" is a daily figure expressed in pounds of
milk as computed in accordance with ARM 32,24.502

.

{d) - (e) Remain the same but renumbered (4)-(5).

+f+iﬁl "Quota transfer" is defined as a transfer of all
or a minimum portion of an eligible producer' 8 productxon
hlstory quota Quota Cransfers must be

4¢3 (7) "Administrator" is the-bureau-ehief-eof the milk
control bureau.

20-10/24/96 MAR Notice No. 32-3-135



-2719-

(h)- (i) {(¢) Remains the same but renumbered (8)-(9) (¢)."
AUTH : 81-23-104, MCA
IMP: 81-23-103, MCA

"32 24,504 TRANSFER OF QUOTA
(1) Remain the same.
(a) A quota transfer is defined as a transfer of the
ownership of all or a portion of an eligible producer's quota;
leasing of quota is prohibited. Quota transfers must be mﬂde

(b) The preducer—committee —the-poel-plants,—and—the
administrater Milk control byreau must be notified in writing
by the proposed quota transferor at least ten 10 days prior to
the first day of the month during which the transfer is
contemplated. Such notice must include the name of the
prospective transferee, the effective date of the proposed
transfer, and the amount of quota to be transferred. The

3 T: - :

(c)-{(e) Remain the same.

(f) Intrafamily quota transfer is defined as a transfer
of quota from an eligible producer to the eligible producer's
immediate family or from one
nonprofit religious entity or corporation which is currently
an eligible producer (such as a Hutterite colony) to a
substantially similar and affiliated nonprofit religious
entity, or Lo a closely held corporation controlled by the
same immediate family.

{g)-(h) Remain the same. :

(i) An entire transfer of quota to a producer who does
not hold quota shall be effect1ve on the date of the transasfer
of the herd and farm,

AUTH: 81-23-104, MCA
IMP:  81-23-103, MCA
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4+ {1) No addxtlonal quota wlll be 1ssued unt11 there
ig less than 26% 16.5% in class 1II guota milk. If the quota
to be assigned is less than 5/10 of 1% of the quota held by
all eligible producers, the entire gquota pounds to be assigned
shall be carried over until the following year and combined
with any other quota for assignment at that time.

(¢)-(c) {iii) Remain the same but renumbered (a)-(a) (iii).

{iv} determine the total pounds of quota that has been
forfeited during the preceding twelwve 12 month period pursuant
to ARM 32.24.5024FH-48 and 32.24.5044Fe—eand
32-24-585-Ha+iv}) hereof or for any other reason;

(v)-(vi) Remain the same.

{d) - (e) Remain the same but are renumbered (b) and (c)."

AUTH: 81-23-104, MCA

IMP: 81-23-103, MCA

(1) Remain the same.

{2) The producer committee shall consist of one eligible
producer for each ten—perecentage—(3+8¥—pointas 10% of the total
August pool raw milk represented by each pool plant with a
minimum of at least one committee representatlve per pool
plant

(3)-(14) Remain the same."

AUTH: 81-23-104, MCA

IMP: 81-23-103, MCA

3. Rules 32.24.,501, 32.24.504, and 32.24.506 are being

amended to clarify and/or make more workable certain
provisions of the rules governing the statewide quota plan
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(ARM 32.24.501 through 32.24.506). Rule 32.24.505 is being
amended to eliminate the requirement of having to prove guota
because the requirement is no longer needed and under the
present language it is forcing producers to lose assets which
could cause legal problems in the future; and to lower the
trigger point of reassignment of quota to a realistic level so
that additional quota will not be introduced into the system
until it is needed.

4. Persons known to have an interest in this proposal
are all Montana licensed milk producers and all dairy product
processors operating in Montana.

5. Interested parties may sSubmit their data, views, or
arguments concerning the proposed amendments in writing to the
Milk Control Bureau, 301 N. Roberts St. - RM 236, PO Box

202001, Helena, MT 59620-2001. Any comments must be received
no later than November 21, 1996.

6. If a person who is directly affected by the proposed
amendments wishes to express his data, views and arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to the Milk Control Bureau, 301 N.
Roberts St. - RM 236, PO Box 202001, Helena, MT 59620-2001.
Any comments must be received no later than November 21, 1996.

7. If the agency receives requests for a public hearing
on the proposed amendments from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
action; from the administrative code committee of the
legislature; from a governmental subdivision or agency; or
from an association having not less than 25 members who will
be directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons
directly affected has been determined to be 17 persons based
on 166 licensed producers and in-state distributors in
Montana.

MONTANA BOARD OF MILK CONTROL
MILTON J. OLSEN, Chairman

By? ——
A. Laurence Petersen, Exec.
officer, Board of Livestock

By:
Lon Mitchell, Rule Reviewer
Livestock Chief Legal Counsel

Certvified to the Secretary of State October 11, 1996.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE PROPOSED
AMENDMENT OF A RULE

In the matter of the amendment )
of 16.32.320 pertaining to the )
minimum standards for a )
hospital - general )
requirements )

NO PUBLIC HEARING
1S CONTEMPLATED

TO: All Interested Persons

1. On November 25, 1996, the Department of Public Health
and Human Services proposes to amend ARM 16.32.320 pertaining to the
minimum standards for a hospital -~ general requirements.

2. The rule as proposed to be amended provides as
follows: New language that is to be added is underlined.
Language that is being deleted is interlined.

16,.32,320 MINIMUM STANDARDS FOR A HOSPITAL--GENERAL
REQUIREMENTS (1) A hospital shall comply with the Conditions of
Participation for Hospitals as—set—forth in 42—€PR 465 Subpart
F 42 CFR 482.2 through 482.66, subpart A through E. A —copy-of
the—cited—rute—is—available—at—the—departments The department
hereby adopts and incorporates by reference 42 CFR 482.2 through
p :
482,66, suppart A.through E. A copy of the regqulation may he
QbLa+ngd__f;QnL_;he7{Dana:tmen:__QfT_En?%?gﬁwugalrh__ﬂnd__ﬂuman
1400 Broadway, Helena, Montana 59620-2951,

AUTH: Sec. 50-5-103 and 50-5-404, MCA
IMP: Sec. 50-5-103, 50-5-204 and 50-5-404, MCA

3. Hospitals are certified to participate in the Medicare
program based upon their compliance with the federal conditions
of participation for hospitals (formerly set forth in 42 CFR
405, subpart J). State licensure of hospitals has also been
based on those same federal regulations detailing conditions of
participation so that hospitals are not subject to two different
sets of standards for certification and licensure. The federal
regulation (42 CFR 405, subpart J) referenced in ARM 16.2.320
has been replaced by 42 CFR 482.2 through 482.66, subpart A
through E. The adoption of the new regulation will incorporate
the most current conditions of participation for hospitals.

4. If a person who is directly affected by the proposed
action wishes to express data, views and arguments orally or in
writing at a public hearing, that person must make a written
request for a public hearing and submit such request, along with
any written comments to Laura Harden, Office of Legal Affairs,
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Department of Public Health and Human Services, P.0. Box 202951,
Helena, MT 59620, no later than November 21, 1996.

5. If the Department of Public Health and Human Services
receives requests for a public hearing on the proposed action
from either 10% or 25, whichever is less, of those persons who
are directly affected by the proposed amendment, from the
Administrative Code Committee of the legislature, from a
governmental agency or subdivision, or from an association
having no less than 25 members who are directly affected, a
hearing will be held at a later date. Ten percent of those
directly affected has been determined to be 6 based on the
number of individuals affected by rules pertaining to the
minimum standards for a hospital -- general requirements.

Rule Reviewer Directo¥, Publid/ Health and
Human Services

Certified to the Secretary of State October 11, 1996.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES
STATE OF MONTANA

In the matter of the
amendment of rules

46.12.101, 46.12.102,
46.12.301, 46.12.302,
46.12.303, 46.12.304,
46.12.306, 46.12.307,

) NOTICE OF PUBLIC HEARING
)
)
)
)
)
46.12.308, 46.12.407, )
)
)
)
)
)
)

ON THE PROPOSED AMENDMENT
OF RULES

46.12.501, 46.12.502,
46.12.593, 46.12.1235,
46.12.1260, 46.12.1705 and
46.12.1919 pertaining to
general medicaid provider
requirements

TO: All Interested Persons

1. On November 13, 1996, at 10:00 a.m., a public
hearing will be held in the auditorium of the Department of
Public Health and Human Services, 111 Sanders, Helena, Montana
to consider the proposed amendment of rules 46.12.101,
46.12.102, 46.12.301, 46.,12.302, 46.12.303, 46.,12.304,
46.12.306, 46.12.307, 46.12.308, 46.12.407, 46.12.501,
46.12.502, 46.12.593, 46.12.1235, 46.12.1260, 46.12.1705 and
46.12.1919 pertaining to general medicaid provider requirements.

The Department of Public Health and Human Services will
make reasonable accommodations for persons with disabilities
who wish to participate in this public hearing. If you
request an accommodation, contact the department no later than
5:00 p.m. on November 4, 1996, to advise us of the nature of
the accommodation that you need. Providing an interpreter for
the deaf or hearing impaired may require more time. Please
contact Dawn Sliva, P.0., Box 4210, Helena, MT 59604-4210;
telephone (406)444-5622; FAX (406)444-1970.

2. The rules as propogsed to be amended provide as
follows. New language that is being added is underlined.
Language that is to be deleted is interlined.

46.12.101 MEDI SSISTAN PURPOSE (1) Subject to
applicable laws, requlationg, rules and policieg, the The

Montana medicaid program pays for covered medigally necessary

medieat services for persons determined eligible by the
ow—inceme---persons——Necespary

r i ent
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AUTH: Sec. 53-2-201 and 53-6-113, MCA
IMP: Sec. 53-6-101, 53-6-131 and 53-6-141, MCA

EDIC. A, T. DEFINITION,
(1) Department means the Montana department of soeial—and
rehabilitation—serviees public health and human services.
(2) Medically necesgsary service—er—services; means a

aerw.ce _r_ item relmburaable under ARH—T—H.-}e—%—-ehapEe*—l—a—

he Mgg;ggg mgd;ca:.d program, gg g;g ided
m_t;hgﬂg.mlg_a_

{a) which is reasonably calculated to prevent, diagnose,
correc¢t, cure, alleviate, or prevent the worsening of
conditions in a patient which:

4a) (i) endanger life;—er;

4o} (ii) cause suffering or pain—ex;

4e) (iii) result in illness or infirmity—er;:

4dy (iv) threaten to cause or aggravate a handicaps+ ; or

+4e) (v) cause physical deformity or malfunction. ands

A servic item is not medically necessar

there is meo—ether another medically appropriate treatment for

the recipient that ig egually safe and effectiver—mere
eongervative,—eor—eaubgtaptialdy and lgsg costly ee&r—ee-~—e§

Ereatment—mere—eauitable
serviee—er including, when appropriate, no treatment at all.
+Hr (¢) Experimental services or services which are
generally regarded by the medical profession as unacceptable
treatment witk are not be—eensidered medically necessary for
ehe purposes of the medieal—assistanee Montan
program.
(2) (e} (i) (A) remaina the same in text but is renumbered
(2) (c) (:'%) .

(3) Montana medicaid program means the Montana medical
assistance program authorized by aeet—keﬁe——sa—s—m—l—eh-reagh
5—3—6—&44——5—3—6—2-9—1—-&9&%—-6—29—2—&(:—&&(;7 Title 53, chapter 6
MCA and 42—UeE1396—et—speg- Title XIX of the Federal Social
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n
(6) Vvalid and proper claim means a claim whiehhasbeen
d i i i a ica
requirements eigned—and-—pubmitted on a department approved
billing form with all the—requested requireqd information
supplied, and for which no further wsitten information or
substantiation is required for payment.
(7) and (8) remain the same.

(10) through (20) remain the same in text but are
renumbered (9) through (19).

423 (20) Maximum allowable cost (MAC) is the upper
limit the department will pay for multi-source drugs. -In
order to establish base prices for calculating the maximum
allowable cost, the department hereby adopts and incorporates
by reference the methodology for limits of payment set forth
in 42 CFR 447.331 and 447.332 (1988). The maximum allowable
¢copt for multiple source drugs will not exceed the total of
the dispensing fee established by the department and an amount
that is equal to 150 percent of the price established under
the methodology set forth in 42 CFR 447.331 and 447.332 for
the least costly therapeutic equivalent that can be purchased
by pharmacists in quantities of 100 tablets or capsules or,
in the case of liquids, the commonly listed size. If the drug
is not commonly available in quantities of 100, the package
gize commonly listed will be the accepted quantity. A copy of
the above-cited regulations may be obtained from the
Department of Geeiagl—and Rehabilitatien-Serviees Pyblic Health
and Huwan gervices, Medieaid Services—Biwvisien Health Policy
and Services Divigion, lﬂ_Q_O_B_Q.a.Q_QL.PO Box 4236 202951,
Helena, Montana, 59604

(22) through (37) remaln the same in text but are
renumbered (21) through (36).

438} (37) Electronic media c¢laims means claims submitted
to the Montana medicaid program via wagnetic tape or another
acceptable electronic media approved by the department in
accordance with ARM 46.12.303+4Hd).

AUTH: Sec. 53-2-201 and 53-6-113, MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-106, 53-6-107,
53-6-111, 53-6-113, 53-6-131, 53-6-141 and
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53-6-1355, MCA

1 VIDE CIP N (1) BAs a condition of
part1c1pat10n in the Montana medicaid program all providers ef
must comply with all applicable state
and federal statutes,_ rules, and regulations and policiesg,
including but not limited to federal regulations and statutes
found in Title 42 of the Code of Federal Regulations and the
United States Code governing the medicaid programy and all
applicable Montana statutes and rules governing

licensure and certification.

AUTH: Sec. 53-6-113, MCA

IMP: Sec. 53-2-201, 53-6-301, 53-6-111, 53-6-113
and 53-6-141, MCA

2.302 PROVIDER ENROLLMENT AND AGREEMENTS
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~2728-

n h m]
1i jon is receiv by th artm ' sca ; or
= = {oon
certifjcations aye effective,

(2) through (3)(a) remain the same in text but are

renumbered (4) through (5) (a).
{4} (6} Providers shall not discriminate illegally in the
provision of service to eligible medicaid recipients gQr_in
on the grounds of race, creed reliagjon,

color, sex, national origin, 1i us

age or handiecap dipability. Providers shall comply with the

amendedJL and all

regquirements—imposed—by er pursuant—te-the
regulations, yules apd policies implementing the

statutea.

AUTH: Sec. 53-2-201 and 53-6-113, MCA
IMP:  Sec. 53-2-201, 53-6-101, 53-6-111, 53-6-113,

53-6-131 and 53-6-141, MCA
212, N B E AND
PAYMENT 3 3 i 3 3
within-12 monthe from the lattor of -
——+a)—the—date ofthe servieer
;  ipiias . .
Eb; ?he faee;¥85?9§€5*”e ei:gibtlTEyiwaa determined; —or

viders m mi 1 laims medi
within the latest of:
12 month h
the date servi i
th te r cactive eligibili is mined;
di ilj W, i ;
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(2) through (2)(a) remain the same.

(b) For fer inpatient hospital services, date of service
is the date of discharge;

(c) The &he date of submission to the medicaid program
is the date the claim is stamped "received" by the department
or +&te itg deslgnee, and

e . enjed a g aim i ibmi
a cla;m to medicaid accordmg to Luwmn;ui ARM
and gubject to the claim gubmigajon

(3) ClalmB must be submltted in accordance with thls
rule to be valld c
aY] -
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4e) (10) The department shail-be ig entitled to prompely

recover m
repay to the department all medigaid payments erroneously—er
+mprepesly made to & which the provider was not entitled under

At the option of the department, recoveries shald -
may be accomplished by a direct payment to the department or
by automatic deductions from future payments due the provider.
Notice of overpayment ehalt muat be made in accordance with
ARM 46.12.407.

Th r i v
which i W, i of
vider
r other 8 d wi vin vider

{11) - Providers are required to accept, as payment
in full, the amount paid by the Montana medicaid program for a
service gr item provided to an eligible medicaid recipient in
accordance with the rules of the department. Providers shall
not seek any payment in addition to or in lieu of the amount
paid by the Montana medicaid program from a recipient or his
representative vid e I

A prov1der may bill a reclpxent for the co-payments
specified in ARM 46.12.204 and ARM 46.17.121+ and

may bill certain recipients for amounts
above the medicare deductibles and coinsurance as allowed in
ARM 46.17.119.
A v ma ill ipi n-cover
vices if t vid h i m ipie i van

vi r v v
b n m der
circumgtances.
xc a vid in ul vider n
bill_e_;eginientWeLte;_msdigeiQﬂhge_Qgn;gg_naxmgns_£g£,991§;§9
vi a vi i
the recipient.
i vid a 11 ipi dicaid h
Jenied for lack of Tical - T vid
ificall in d recipi i van vidi
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i w m
m v
will be d v ndiyv, m i
—
rﬁgln%g?&; Nothi . hi ] i . jed \
vider r i vi i
ipient w v
indivi m

{(11) remains the same in text but is renumbered (12).

The Montana medicaid program shall make
payments directly to the individual provider of service unless
the individual provider is required, as a condition of kie the
provider’s employment, to turn hie gll fees over to hie the

em er in a f r
(12) (a) through (14) (b) remain the same in text but are
renumbered (13) (a) through (15) (b).

AUTH: Sec. 53-2-201 and 53-6-113, MCA
IMP; Sec. 923-2-201, 53-6-101, 53-6-111, 53-6-113,
53-6-131 and 53-6-141, MCA

46.12.304 THIRD PARTY LIABILITY (1) No payment shall
be made by the department for any medical service for which
there is a known third party who has a legal liability to pay
for that medical service except for those services specified
in subgeetien (6) below.

(2) through (6) remain the same.

(a) The primary diagnosis on the claim is for certain
prenatal and preventive pediatric care as specified in the
medicaid provider manual, copies of which may be obtained from
the Montana Department of Seeial—and—Rehabilitatien—GServiees

ivigj adw P.O. Box 4330 Hi—Sandersr
Helena, MT 596844236 59620-2951. The provxder may bill the
third party or the department in this circumstance.

(6) (b) through (6) (b) (iv) remain the same,

{(c) The provider haas billed the third party and has not
recelved a reply from the third party either allowing or

nt, if the following prov1slons are met:

(6} (c) (i) through (7) (¢c) remain the same.

(8) For inpatient hospital claims where medicare part A
benefits have been paid, the department’s sole obligation
shall be to pay the medicare part A deductible. For nursing
heme facility servjge claims where medicare part A benefits
have been paid, the department’s sole obligation shall be to
pay in accordance with ARM 463232051 +ta> 46.12.1226.

(9) remains the same.

{a) The refund shall be made EB——deSer&bed——%ﬂ——hRM
463034 +e) payable to Montana medicaid and gubmitted to
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the department’s figcal office, and shall indicate the name of
the third party payor.

(9) (b) and (10} remain the same.

(11) For any service where an identified third party has
only a potential liability as a tort-feasor, the provider may
file a medical lien against that third party. The provider
may bill the department prior to determination of liability of
the third party if the provider notifies the TPL unit of the
identity of the third party and its name and address if known.
The provider wmay keep its lien in place and receive payment
from the third party. If payment is received from the third
party, the provider must refund to the department as described
in subseetien—{ .

(12) remains the same.

AUTH: Sec. 53-6-113, MCA

IMP:  Sec. 53-2-201, 53-6-101, 53-6-111, 53-6-113
and 53-6-141, MCA

46.12.306  DETERMINATION QF MEDICAL NECESSITY (1)

remains the same.

(2) In determining medical necessity the department or
designated review organization shal: may consider the type or
nature of the service, the provider of the service, amd the

setting in which the service is provided apnd any additiopal
: licabl } ifi n f

AUTH: 8Sec. $3-2-201 and 53-6-113, MCA
IMP: Sec. 53-2-203, 53-6-101, 53-6-111, 53-6-113
and 53-6-141, MCA
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AUTH: Sec. 53-6-1}11 and 53-6-113 ,MCA
IMP: Sec¢. £3-2-2031, 53-§-103], §§_§_l;l and
' 53-6-113, MCA

46.12.501 SERVICES PROVIDED (1) The following medical
or remedial care and services shall ke —available are covered
by the Montana medicaid program jin accordapce with applicable
state and fedeyal laws, regulations _and ruleg to all persons
who are eertified determipned eligible for medicaid benefits
under this chapter (including deceased persona, categorically
related, who would have been eligible had death not prevented
them from applying). However, only those medical or remedial
care and services also covered by medicare shall be available
to a person who is certified eligible for medicaid benefits as
a qualified medicare beneficiary under ARM 46.12.4101 and
46.12,4102.

(1) (a) through (1) (¢) remain the same.

(d) ek*&%edmang—iapefmeétaée nursing facility Bservices

(e) early and periodic screening, diagnosis and
treatment gervjces;

(1) (£} through (1) (h) remain the same.

(i) speech therapy, audlology and hearing aide gervices;

(1) (j) through (1) (1) remain the same.

(m) home dialysis gexvices;

(1) (n) through (1) (y) remain the same.

(z) inpatientpeyehiatrieserviees gidentjal treatme
services;

(1) (aa) and (1) (ab) remain the same.

(ac) hospice services

; and
(1) (ad) remains the same.
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(2) Individuals who are recipients of assistance in the
pathways, community services or job supplement components of
the families achieving independence in Montana (FAIM) project
and who are 21 years of age or older and all recipients of
AFDC-related medical assistance only who are participating in
the FAIM project and are 21 years of age or older will receive
basic medicaid benefits, except that pregnant women will be
entitled to all services specified in (1) {(a) through (1) (ad)
of this rule. Bagic medicaid benefits are the services
specified in (1) (a) through (1) (ad) of this rule except the
following:

(a) eyeglamses 2ﬂQ_IQHLiﬂ2mE¥ﬁ_2Z3m24m!h§£h21_2191$dﬂd

(2) (b) through (2) (d) remain the same.

(e) durable medical equ1pment and supplieg.

(3) through (3) (b) (ii) remain the eame

AUTH: Sec. 53-2-20] and 53-6-113,

IMP: Sec. 53-2-201, 53-6-101, 53- 6 103 53-6-111,
53-6-113, 53-6-131 and 53-6-141, MCA

46 o) ROV

(1) 1Items or medical services not specifically included
within defined these ryules as covered benefits of the Montana
medicaid program are not reimbursable.

(2) through (2) (d) remain the same.

(e) physical therapy aide aervlces, except ag provided

(f! aeﬂphyﬂt&ia&—aufgiea}—aeatﬂﬁaaee—eefvteee 84 g;gél

(2) (g) through (2) (k) remain the same.

(1) delivery services not provided in a licensed
health care facility unless as an emergency service. Delivery

services meansa services necessary to protect the health and
safety of the woman and fetus from the onset of labor through

delivery. Emergency service is defined in ARM
46.12.102 14 i
(m) treatment services for infertility, including

sterilization reversals~; and
{n) _experimeptal services,
(3) through (3) (d) remain the same.

AUTH: Sec. 53-2-201, 53-6-113 and 53-6-402, MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-103,
53-6-131, 53-6-141 and 53-6-402, MCA

46.12. I ] v T
EPQ N U (1) through (1) (d) (iv) remains the same.
(e) Records of financial and statistical information
supporting c¢ost reports must be maintained by the provider and
the department for 3—yeare § vears, 3 months after the date a
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cost report is filed, the date the cost report ig due or the
date upon which a disputed cost report is finally settled,
whichever is later.

(1) (e) (i) through (2} remain the same.

AUTH: Sec. 2-4-201 and 53-6-113, MCA

IMP: Sec. 2-4-201, 53-2-201, 53-6-101, -6-11
§3-6-113 and 53-6-141, MCA
.12 T RE (1) and (2) remain
the same.
{a) Acceptable documentation will be any documentation

that adequately supports the costs claimed on the reportlng
form and includes all records and documentation as defined in
ARM 46.12.1260, such as invoices, contracts, canceled checks
and time cards. This documentation is subject to desk review
and audit in accordance with ARM 46.12.1260. This
documentation must be maintained by the facility for &hree
years 6 years, 3 months from the date the form is filed with
the department or until any dispute or litigation regarding
the costs supported by such documentation is finally resolved,

whichever is later.

(2) (b) through (3) (b) (v) remain the same.

AUTH: Sec. H3-6-113, MCA

IMP: Se¢. $3-2-201, 53-6-101, S53-6- and
53-6-113, MCA
W IT (1)

through (4) {(e) remains the same.

(5) A provider must maintain records of financial and
statistical information which support cost reports for three
years after the date a cost report is filed,
the date the cost report is due, or the date upon which a
disputed cost report is finally settled, whichever isg later.

(5) (a) through (7) remain the same.

AUTH: Sec. 53-2-201 and 53-6-1313, MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and
53-6-113

., MCA
4 217 F Y R. OR|
KEE EPQOR (1) An FQHC must maintain adedgquate

financial and statistical records, in the form and containing
the information required by the department, to allow the
department and its agents to determine payment for FQHC
services provided to medicaid recipiente and to provide a
record that ig auditable through the application ¢f generally
accepted audit procedures. Financial data must be maintained
on an accrual basis. Such records must be maintained for a
period of three-years 6 vearg, 3 monthe after a cost report is
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filed with respect to the period covered by such records or
until such cost report is finally settled, whichever is later.
{2) through (7) remain the same.

AUTH: Sec. 53-6-113, MCA
IMP: Sec. 2-4-201, 53-2-201, 53-2-606, 53-6-101,
23:6-111 and 53-6-113, MCA

212,191 N’ \'21 IGH RISK
PREGNANT WOMEN, FINANCIAL RECORDS AND REPORTING (1) and (2)
remain the same.

(3) Financial records must be maintained for a period of
after a cost report is filed
with respect to the period covered by the records or until the
coat report is finally settled, whichever is later.
(4) through (8) remain the same.

AUTH: Sec. 53-6-113, MCA
IMP: Sec. 2-4-201, 53-2-20}1, 53-2-606, 53-6-101,
53-6:-111 and 53:-6-113, MCA

3. The proposed changes are necessary to revise the
rules specifying reqguirements generally applicable to medicaid
providers. These proposed changes principally are for

"housekeeping” purposes to revise the language of rules that
have become outdated, which are unclear, which do not contain
a complete statement of policy in the area addressed and/or
which have been interpreted in ways contrary to department
intent and policy. The proposed changes update portions of
the rules for consistency with current department practice, to
reword various provisions to improve clarity, and to codify in
rule several longstanding medicaid policies.

ARM 46.12.101 is reworded to more accurately state the purpose
of the medicaid program. The proposed change removes the
description of “necessary medical services," which is
unnecessary because "medically necessary services" is defined
in ARM 46.12.102. The proposed change removes the description
of "eligible low income persons," which is unnecessary because
eligibility is defined more completely and accurately in other
rules.

In ARM 46.12.102, the definition of "medically necessary
service" is reworded to remove unnecessary wording and to
state the definition more clearly and accurately. The
definition of "provider" is revised to reflect the statutory
definition adopted by the 1995 Montana legislature in Senate
Bill 293 (53-6-155, MCA). The definition of *valid and proper
c¢claim* is revised for <congistency with the billing
requirements in ARM 46.12.303. The definition of “third
party" is deleted because it is redundant with the definition
of the term contained in ARM 46.12.304. The definition of
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vprovider agreement" is deleted because it no longer reflects
medicaid policy and practice, and because it is unneceasary.
Provider agreements are addressed in the proposed changes to
ARM 46.12.302, The definition of "emergency service" is
revised to more accurately reflect department intent and
policy that the emergency services must be necessary on an
immediate basis.

The proposed changes to ARM 46.12.301 reword the rule for
clarity. The proposed changes to ARM 46.12.302 delete
antiquated provisions that no longer reflect medicaid policy
and practice. ‘the proposed language specifies the enrollment
requirements generally applicable to providers and the
information and documentation that providers may be required
to submit for enrollment determination purposes. The proposed
rule also makes clear that providers must enroll specifically
for each category of services they wish to provide. The
proposed rule alsoc specifies the effective date of enrollment
and requires providers to give the department’s fiscal agent
advance notice of changes that may affect their enrollment or
payments. This requirement is necessary to assure that the
department is provided with current information, ®0 that
payments are reported properly for tax purposes and providers
can be notified if changes in organization or ownership
require a new enrollment application. Providers should be
aware that it is important that they maintain their enrollment
status by assuring that the department’s fiscal agent has the
most up to date information.

The antidiscrimination provision of the rule is revised to
provide a more complete statement of the requirements and to
update and correct statutory citations. It should be noted
that the department is not the agency charged with enforcement
of the various statutes cited in the rule, and as such
generally does not engage in investigations and determinations
of violations of these laws by medicaid providers. If an
agency with enforcement authority determines that a medicaid
provider is in violation of any of these laws, the department
may deny or terminate enrollment in the medicaid program or
impose an appropriate sanction against the provider under ARM
46.12.401, et seq, The department does reserve the right to
take independent action in appropriate cases.

The proposed changes to ARM 46.12.303 address issues that have
arisen in processing claims and collecting overpayments. (1)
is revised to address claims for dually eligible recipients,
when ¢laims are submitted to medicare in a timely manner prior
to submission to medicaid. Medicare may take up to 18 months
or more to process and pay claims. The proposed rule allows
providers to submit a clean claim to medicaid within 6 months
after the date on an explanation of benefits that approves the
medicare claim, if the medicare claim was timely filed and the

20-10/24/96 MAR Notice No. 37-44



-2741-

recipient was medicare eligible at the time the claim was
filed with medicare, or within the same 12-month period
allowed under the current rule, whichever is later. The
proposed change is necessary to allow providers sufficient
opportunity to bill and receive medicare payment before
billing medicaid. If the provider has billed medicare in a
timely manner, it will not need to submit the claim to
medicaid under ARM 46.12.304(6) (¢) simply to avoid missing the
12-month medicaid filing deadline. The provider may bill
medicare in a timely wanner and will be allowed to meet the
medicaid claim filing deadline by filing a c¢lean claim within
6 months after receiving notice of disposition on the medicare
claim.

The proposed rule also allows a provider 6 montha to submit a
clean claim to medicaid after a third party payor adjusts a
previous determination on the claim, if the adjustment is made
after the medicaid timely filing deadline has expired. This
provision 1is necessary to protect providers that forego
billing of medicaid because a third party payor has allowed
their claim, only to later have payment rescinded after the
opportunity for billing medicaid has passed.

Current (2) (d) was intended to advise providers that the 12-
month claim submission deadline will not be extended if a
third party fails to respond to the provider’s claim. In such
cases the provider may seek payment from medicaid 90 days
after Dbilling the third party, as provided in ARM
46.12.304(6)(c), as long as a clean ¢laim is submitted to
medicaid within the deadline specified in (1). Again,
providers are reminded that it is important to begin
billing early and to diligently monitor the claim and pursue
payment . The department proposes to revise ARM
46.12.303(2) (d) to more accurately reflect department intent.

Subsection (3) is expanded to specify that claims may be
denied or pended once it is determined that a basis exists for
denial or pending of the c¢laim. The department need not
review every aspect of a claim that has been found wanting in
one respect, To require such review would result in a waste
of resources. A claim denial generally indicates problems
that must be addressed by the provider, such as lack of
recipient eligibility, a contradiction between department and
provider records, inaccurate or missing information or
documentation or other problems. The proposed changes to (3)
state longstanding and current policy that the department is
required only to state the basis upon which the claim is
actually denied or pended, not every possible basis on which
the claim could be denied or pended. This requirement is
consistent with the policy of the department expressed when
the 12-month timely filing rule was adopted. That is, it is
the provider's responsibility to submit claims early and to
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follow up promptly on deniala, lost claims and other problem

claims. A provider that diligently pursues this
responsibility will have sufficient opportunity to obtain
payment, It is the provider’s responsibility to assure that

the claim is complete and correct.

The proposed changes to ARM 46,12.303(9) specify that payment
of ¢laims which appear correct on their face does not prevent
the department £from later recovery of the payment upon
discovery that the provider was not entitled to payment. The
department processea a vast number of claims monthly. These
¢laima are processed through the use of an automated claims
processing system, which allows providers to receive payment
in a relatively short time. Information on the claim is
keypunched into the system and if all requirements appear to
be met, the claim will be paid.

However, the department may later discover through
retrospective review of records, volunteered information or
other means that the provider was not entitled to payment.
For example, the provider may have claimed payment for one
service for which a certain payment is8 available, while
actually providing another service for which a lesser payment
or no payment is available. There often is no way to
determine from the claim itself that the provider is not
entitled to payment, and it is not practical to manually
review every claim before payment. The program relies greatly
upon voluntary compliance by providers. The automated
processing system and general compliance by providers allows
the program to pay providers on a much more timely basias than
otherwise would be possible. The alternative would be an
extremely cumbersome and slow manual process. However, the
less cumbersome and faster process does mean that in some
cases payments made must later be recovered when problems are
discovered.

To prohibit the department from recovering an overpayment
where the department had paid claime that appeared to be
correct, but more than 30 days later discovered that the
provider was not entitled to payment would be contrary to
department intent, policy and practice. The proposed rule
revises the rule language to prevent this erroneous
interpretation by making it clear that payment of claims that
the department believes to be valid and proper does not
prevent the department from recovery of the payments if the
department later discovers that the provider was not entitled
to payment.

The proposed changes to ARM 46.12.303 also specify, in
accordance with the 1995 statutory amendments codified in §3-
6-111, MCA, that the department is entitled to recover
payments to which a provider was not entitled, regardless of
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whether the erronecus payment was caused by department or
provider error or other cause. Also, the department is
entitled to recover by showing only that the provider was not
entitled to the payment, without being required to prove that
the provider submitted an improper or erroneous claim
knowingly, intentionally or with intent to defraud. A
particular mental satate may be relevant to a particular
sanction or criminal prosecution, but need not be proven to
allow overpayment recovery. These changes are consistent with
longstanding department interpretation of Montana and federal
law, which now has been more specifically codified in 53-6-
111, MCA.

The proposed changes to ARM 46.12.303 specify in rule
longstanding department policy regarding medicaid as payment
in full and the circumstances under which providers may or may
not bill wmedicaid recipients. The department receives
numerous inquiries regarding issues in this area, and the
department ‘s policy occasionally affects the determination of
other related issues. Adoption of this policy as rule will
inform all providers and recipients of requirements and
protections provided by the federal payment in full law. The
proposed rule is based in part upon the principle that the
provider who wishes to assure that it will receive payment
for its services reascnably can be expected to establish the
source of payment prior to delivery of services. These
provigsionas are necessary to protect recipients from being
billed after receiving services under circumstances that
reasonably gave rise to an understanding that the provider
will look to medicaid to pay for the services, and to provide
guidance to providers as to the circumstances under which they
may bill recipients,

If an individual informs a provider of medicaid eligibility
prior to receipt of services, the provider will be deemed to
have accepted the individual as a medicaid recipient and will
not be permitted to bill the recipient for the services.
However, if the provider refuses to accept medicaid and the
recipient agrees to pay privately, the provider may bill the
recipient according to the private pay agreement.

Many medical services are provided in settings where the
patient is admitted by a facility or entity, such as a
hospital, that coordinates the delivery of various services to
the patient. Normally, the patient does not apply or register
separately for each individual service or enter into separate
payment agreements with the respective providers of the
services received, Typically, the facility arranges the
provision of the various services through the extension of
practice privileges, employment of staff, procurement of
contracted services and other methods. A number of cases have
arisen where physicians or other providers have treated
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recipients in a hospital or similar setting to which the
recipient was admitted after informing the facility of
medicaid eligibility, and the physician or other provider
later claimed they had not accepted the recipient as a
medicaid patient and sought to collect private charges from
the recipient. The proposed rule is necessary to specify that
under such circumstances it is the responsibility of the
admitting entity to inform physicians and other providers that
serve the patient that the recipient is a medicaid recipient,
or for the physician or other provider to inquire of the
payment source before serving the recipient. The recipient
may not be billed privately unless the provider informed the
recipient of refusal to accept medicaid and the recipient
agreed to pay privately.

Acceptance of a medicaid recipient applies to all services
provided by the provider to the recipient, except as to non-
covered or medically unnecessary services as provided in ARM
46.12.303(11) (a}) or (b). The provider may not accept medicaid
for some services provided to a recipient and refuse to accept
medicaid for other services as to the same recipient. If the
provider does not wish to serve the recipient, the provider
may terminate the recipient as a patient to the extent
congigtent with the provider’s professional responsibility, as
long as termination is not done for an illegal reason (race,
for example). This rule is necessary to protect recipients
from being unfairly pressured to pay privately for particular
services provided by their usual providers.

Frequently, recipients receive services before applying or
being determined eligible for medicaid, but later are
determined medicaid eligible with a retroactive effective date
that precedes the date of service. Unless the provider agreed
at the time to accept medicaid, the provider is entitled to
either accept medicaid or to rely upon the original payment
agreement .

If the provider accepts an individual as a medicaid recipient,
the provider then has an obligation to take the required steps
to oebtain medicaid payment for the gervice. This includes
provider enrollment, compliance with prior authorization
procedures, submission of clean claims, making and maintaining

records and other applicable requirements. Moreover, if a
provider submita claims to medicaid, they are deemed to have
accepted the patient as a medicaid recipient. 1f, for

example, claims are denied because the c¢lajims are not
submitted timely or the claims are not complete, the provider
may not bill the recipient for the services.

Moreover, the provider generally is in the best position to
know what services are covered by medicaid and what services
will not meet medicaid medical necessity and other criteria.

20-10/24/96 MAR Notice No. 37-44



-2745-

This determination often involves the exercise of professional
medical judgment or experience with and knowledge of medicaid
coverage policy and rules. Therefore, before the provider may
bill a recipient, the provider generally has a responsibility
to inform the patient that medicaid will not cover the
procedure and to obtain the recipient’s informed agreement to
pay privately for the service.

The proposed rule provides an exception to the prohibition on
billing recipients after medical necessity denials of payment
for ambulance services. The department believes it is8 not
sound public policy to require ambulance providers to choose
between the risk of non-payment for lack of medical necessity
or the risk of liability to the recipient if the provider
declines service on an erroneous belief that emergency
transportation is not required. Ambulance providers are not
in a position to make the same thorough wedical assessment of
the patient’s condition that can be made after the patient has
been transported to a properly staffed and equipped health
care facility. Moreover, most cases of medically unnecessary
ambulance services involve circumstances where the recipient
has reason to know that emergency transportation is not
necessary but requests the transportation anyway. If the
provider reasonably believes that the recipient requires
emergency transportation, the provider should be permitted to
transport the patient with an expectation of payment. A
policy prohibiting ambulance providers from billing recipients
after medical necessity denials could lead to a lack of access
to ambulance services for medicaid recipientsa.

The proposed change to ARM 46.12.304(6) (¢) specifies that a
provider may request payment through the third party liability
unit (TPL) if the third party has not replied to a c¢laim
either with a denial or allowance of the claim: This proposed
change will specify in the rule what has been department
policy. If an insurer or other third party replies to a
claim, for example to request information or to indicate the
claim i8 being reviewed, but neither denies or allows the
claim within the required time period, the provider may submit
the ¢laim through the TPL unit for medicaid payment. Under
such circumstances the provider is not required to wait
indefinitely for a definite answer from the third party. If
the insurer denies payment, the claim can be submitted to
medicaid with a copy of the insurance denial. If the insurer
pays the claim, a claim may be submitted to medicaid for any
allowable difference, with the claim form reporting the amount
of payment received from the insurer.

The proposed changes to ARM 46.12.306 adopt as rule the
longstanding department policy that medical necessity may be
reviewed at any time before or after payment. The department
operates certain screening, prior authorization and similar
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processes as advance or initial screening tools to reduce
unnecegsary utilization of services. However, these processes
do not consatitute final or conclusive determinations of
medical necessity. For example, some prior authorization
processes rely primarily upon providers to submit information
and documentation that supports the need for a service. In
some cased, it later is found that the complete record
contains information that supports a different conclusion.
The department does not routinely vre-review earlier
determinations and does not have plans to increase such
reviews. However, in appropriate cases the department may do
so and is not precluded by an earlier determination on
incomplete information from later conducting a review based
upon complete information. This rule is necessary to address
provider arguments that prior authorization screenings or
similar processes constitute final and binding determinations
of medical necessity and that the department cannot later
veview medical necessity.

The proposed rule c¢larifies that in determining medical
necessity, requirements applicable to the particular service
category apply in addition to the general definition in ARM
46.12.102 and the factors apecified in ARM 46.12,306. Some
medicaid service categories have rules addressing particular
aspects of medical necessity for the particular service, and
these requirements are intended to be considered in the
medical necegsity determination. Also, proposed ARM
46.12.306(4) specifies current policy that requires providers
to provide records without charge, except as the charges or
costs may be reimbursable under the particular reimbursement
methodology provided in the rules relating to the provider’s
category of service, for example, in the case of cost-based
providers where such costs may be allowed in setting
reimbursement rates.

The proposed changes to ARM 46.12.307(1) and (2) delete
unnecessary rule language. To some extent, these subsections
repeat the provisions of 53-6-104, MCA and are unnecessary for
that reason. Moreover, the wmedicaid program rules
specifically describe the limits and requirements for medicaid
coverage and reimbursement of services. These subsections
egtablish undefined provider rights that are too vague to be
enforceable. It is sufficient to provide, as the other
medicaid rules and laws do, the specific requirements and
limits for medicaid coverage and reimbursement of services and
the department’'s authority to take particular actiong.

The other proposed changes to ARM 46.12,307 specify the
applicable hearing rules that apply to provider hearings. The
proposed language refers to ARM Title 46, chapter 2,
subchapter 2. Currently, ARM Title 46, chapter 12 contains
some provisions relating to provider hearings. The department
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intends at a future date to delete these proviasions from
chapter 12 and to include in chapter 2 a single provider
hearing process. However, under the present rule, the
reference to ARM Title 46, chapter 2, subchapter 2 is adequate
because ARM 46.2.202 specifies the various rule provisions
applicable to provider hearings, including the provisions
presently contained in ARM 46.12.509A, 46.12.1268, etc. The
proposed changes to ARM 46.12.307 also delete (4) (a), which
purports to deny nursing home and hospital providers the right
to appeal medical necessity denials. This provision is
contrary to departwment policy and practice. Proposed ARM
46.12.307(3) 1is necessary to nhegate any implication or
argument that, because the rule grants a provider a right to a
hearing, that the rule also grants a provider a right to be
notified by the department of an action taken in relation to a
recipient, such as a determination on the recipient’s
application for medicaid eligibility. The department intends
that no such right is granted by the rule.

The proposed changes to ARM 46.12.308 reword the provision to
more accurately state the requirements for record keeping. In
addition, the changes to ARM 46.12.308, 46.12.593, 46.12.1235,
46.12.1260, 46.12.1705 and 46.12.1919 are necessary te expand
the length of time providers are required to retain records.
The proposed rule would expand the period from 3 years to 6
years and 3 months from the date of service or until any
dispute or litigation concerning the services 1is resolved,
whichever is later. The proposed rule is necessary to make
the rule consistent with the period of time records must be
retained for the medicare program and to assure that records
are retained for an adequate period of time to complete
reviews and resolve disputes that arise in the course of
program administration. Several recent overpayment cases have
demconstrated that overpayments are not necesgarily discovered
within the current 3-year record retention period. This makes
it difficult to determine whether overpayments occurred or to
collect overpayments that occurred.

Proposed ARM 46.12.308(3) is necessary to add the medicaid
fraud control unit established by Senate Bill 293, 1995
Legislature (53-6-156 through 53-6-159, MCA) to the list of
agencies that are authorized to inspect or review records or
services, Proposed ARM 46.12.308(4) is necessary to negate
any implication or argument that the record retention period
is also intended as a limitation on the period in which the
department may recover overpayments or impose ganctions. The
department does not intend that the rule impose any such
limitation.

The proposed changes to ARM 46.12.407 are necessary Lo correct

erroneous interpretations of the rule, It has been argued by
providers that the rule requires the department to notify a
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provider as soon as the department suspects that an
overpayment may have occurred and before the department
actually determines that an overpayment occurred, the amount
of the overpayment or that an adverse action will be taken in
the matter. This interpretation is contrary to longstanding
department interpretation of the rule, and to department
policy and practice.

The proposed change to ARM 46.12.407 requires the department
to notify a provider only when a determination has been made
that the provider has engaged in fraud or abuse or that an
overpayment occurred and the amount of overpayment has been
determined, and when the department has determined to take a
gpecific adverse action in response to the overpayment, fraud
or abuse. The proposed change does not require the department
to notify the provider when it merely suspects or has
information suggesting that a provider has been overpaid or
has engaged in fraud or abuse. The proposed rule deletes the
current requirement that a notice include the method of
computing the dollar value of an overpayment. The information
will always be available to a provider, but it is unnecessary
and may be unduly cumbersome in many c¢ases to include an
explanation in the initial notice letter. If the department
does not notify the provider as required by the rule, the
failure is not a defense to recovery or imposition of
ganctions, but the department may be required to provide a
proper notice before proceeding.

The rule is not intended to establish any limit on the time
within which the department may investigate, determine or act
in regard to any possible overpayment, fraud or abuse. For
example, in cases where a governmental agency is conducting an
investigation of the provider, the department may delay
notification until the investigation and any related
enforcement proceedings are completed. In some cases, the
best enforcement method may involve immediate notification to
the provider. However, in other cases, it may be essential to
the integrity of an investigation or progecution that a
suspect not be informed prematurely of the investigation,
because premature notification wmay, for example, provide an
opportunity for the alteration of evidence. It is within the
discretion of the department to determine in each case the
particular combination of methods best suited to enforcement
of the statutory requirements.

The proposed changes to ARM 46.12.501 are necessary to
accurately specify the services covered by the medicaid
program. In ARM 46.12.501(2)(a), the change is necessary to
correct an inaccurate description of the services unavailable

to participants in the FAIM project. The current rule
provides that eyeglasses and optometric services will not be
provided to FAIM participants. Eyeglasses and routine eye
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examg are not basic benefits provided to FAIM participants.
Also, in (2) (e) the description is expanded to correct the
reference to durable medical equipment to include a reference
to supplies.

The proposed changes to ARM 46.12.502 update the list of
services excluded from medicaid coverage to recognize the
recently adopted rules permitting coverage of physical therapy
aide services when provided in accordance with state practice
act requirements. Physical therapy aides, however, are not
permitted to enroll or bill separately for their services.
Their services are covered only as physical therapy services
when billed by enrolled physical therapists in accordance with
rules in ARM 46.12.525A through 46.12.529. Also, the changes
revise the exclusion of non-physician surgical assistance
services to specify more accurately that the exclusion applies
to surgical technicians that are not physicians or mid-level
practitioners. The c¢urrent rule would exclude mid-level
practitioner services, which is not the department’s intent,

The proposed changes to the various rules being amended also
include miscellaneocus "housekeeping" provisions necessary to
reflect the change in the name of the agency administering the
medicaid program, to update terminology, to update and make
complete the citations to federal and state statutes, to
correct erroneous internal citations, to reword the rule
language for c¢larity, to insert missing words and to omit
unnecessary verbiage.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, Or arguments may also be submitted to Dawn Sliva,
Office of Legal Affairs, Department of Public Health and Human
Services, P.0. Box 4210, Helena, MT 59604, no later than
November 21, 1996.

5. The Office of Legal Affairs, Department of Public

Health and Human Services has been designated to preside over
and conduct the hearing.

Mectod G tii

Rule Reviewer Director,“public H i;yfand

Human Services

Certified to the Secretary of State October 11, 1996.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the mattex of the ) NOTICE OF PUBLIC HEARING ON
amendment of 46.12,3803 ) THE PROPOSED AMENDMENT OF A
pertaining to medically ) RULE

needy assistance standards }

TO: All Interested Persons

1. On November 13, 1996 at 9:30 a.m., a public hearing
will be held in the auditorium of the Department of Public
Health and Human Services Building, 111 Sanders, Helena,
Montana to consider the proposed amendment of ARM 46.12.3803
pertaining to medically needy assistance standards.

The Department of Public Health and Human Services will
make reasonable accommodations for persons with disabilities who
wish to participate in this public hearing. If you request an
accommodation, contact the department no later than 5:00 p.m. on
November 4, 1996, to advise us of the nature of the
accommodation that you need. Please contact Dawn Sliva, P.O.
Box 4210, Helena, MT 59604-4210; telephone (406)444-5622; FAX
(406)444-1970.

. The rule as proposed to be amended provides as
follows:

46,12 03 MEDICALLY NEED TANDARD:

(1) through (2) remain the same.

(3) The adjusted income for individuals and families is
compared to the following table to determine medically needy
assistance eligibility.

(3) (a) and (b) remain the same.

MEDICALLY NEEDY INCOME LEVELS
F! AFDC- DUAL
D LIE

<

One Month
Net Income
Fami iz Level

$
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@~ U W
|~ [~3
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(]
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S 966 923
10 941 966
11 9973 1,003
12 3033 1,040
13 ¥ 1,073
14 396 1,104
15 g 1,134
16 F33a 1,161

AUTH: Sec. 53-6-113, MCA
IMP: Sec, 53-6-101, 53-6-131 and 53-6-141, MCA

3. The income standards to determine eligibility for
medically needy assistance are based on the standards used in
the most closely related cash assistance program, which is the
Aid to Families with Dependent Children (AFDC) program. The
AFDC payment standards are set at 40.5% of the federal poverty
level and were increased effective July 1, 1996 to reflect
recently published increases in the federal poverty levels for
1996 . It is therefore necessary to amend ARM 46.12.3803 to
increase the medically needy standards also. Thege standards
will be applied retroactive to July 1, 1996.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Dawn Sliva,
Ooffice of Legal Affairs, Department of Publi¢ Health and Human
Services, P.0. Box 4210, Helena, MT 59604-4210, no later than
November 21, 1996.

5. The Office of Legal Affairs, Department of Public
Health and Human Services has been designated to preside over
and conduct the hearing.

Jjﬂ,‘n,-r\_ pgj{,-w;\
Rule Reviewer Directoy, Publlc/He 1th and
Human Services

~

Certified to the Secretary of State October 11, 1996.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF PUBLIC HEARING
of rules 46.12.503 and ) ON THE PROPOSED AMENDMENT
46.12.508 pertaining to } OF RULES
inpatient and outpatient }

hospital services )

TO: All Interested Persons

1. On November 13, 1996 at 11:00 a.m., a public hearing
will be held in the auditorium of the Department of Public
Health and Human Services Building, 111 N. Sanders, Helena,
Montana to consider the proposed amendment of rules
46.12.503 and 46.12.508 pertaining to inpatient and outpatient
hospital services.

The Department of Public Health and Human Services will
make reasonable accommodations for persons with disabilities who
wish to participate in this public hearing. If you request an
accommodation, contact the department no later than 5:00 p.m. on
November 4, 1996, to advise us of the nature of the
accommodation that you need. Please contact Dawn Sliva, P.O.
Box 4210, Helena, MT 59604-4210; telephone (406)444-5622; FAX
(406)444-1970.

2. The rules as proposed to be amended provide as
follows. New language that is being added is underlined.
Language that is to be deleted is interlined.

6 H I TION (1)
through (10) remain the same.

{(11) "Disproportionate share hogpital" means a hospital
which meets the following criteria:

(a) it has a medicaid inpatient utilization rate of at

least one standard deviation above the mean medicaid inpatient
utilization rate for all hospitals receiving medicaid payments
in the state or a low income utilization rate exceeding 25%; and
. caid i h i 1izat]
B n i
b} (¢) urban hospitals must have at least 2 obstetricians
with staff privileges who have agreed to provide obstetric
services to medicaid patients. Rural hospitals must have at
least 2 physicians with staff privileges to perform nonemergency
obstetric procedures who have agreed to provide obstetric
services to medicaid recipients.
{d) paragraph -+)r{c) does not apply to hospitals
which:
(11) (d) (i) through (18) remain the same.
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AUTH: Sec. 53-2-20) and 53-6-113, MCA
IMP: Sec. 53-2-201, 53-6§-101, 53-6-111,_53-6-113 and
53-6-141, MCA

46.12.508 QUTPATIENT HOSPITAL SERVICES, REIMBURSEMENT

(1) through (5)(a) (i) (A) remain the same.

(ii) Emergency visits are emergency room visits for which
the ICD-9-CM diagnosis code chiefly responsible for the services
provided is a diagnosis designated as an emergency diagnosis in
the medicaid passport program Emergency Diagnosis List. Ffor
purposes of this rule, the department hereby adopts  and
incorporates by reference the Passport Emergency Diagnosis List

. The passport program emergency
diagnoses list is available upon request from the Department of
Public¢ Health and Human Services, Health Policy and Services
Division, 1400 Broadway, P.O. Box 202951, Helena, MT 59620-
2951,

(5) (a) (i) (A) (iii) through (12) remain the same.

AUTH: Sec. 53-2-201 and 53-6-113, MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111, 53-6-113 and
53-6-141, MCA

3. The proposed changes to ARM 46.12.503 are necessary to
comply with federal law relating to medicaid reimbursement of
inpatient hospital servicea. Section 13621(a) (1) (D) of Public
Law 103-66, known as OBRA 1993, added to the disproportionate
share hospital (DSH) provisions a requirement that to be
considered a disproportionate share hospital, the hospital must
have a medicaid inpatient utilization rate of at least 1%. This
requirement is in addition to the other requirements contained
in current ARM 46.12.503(11) (a) and (b). The Health Care
Financing Administration has recently informed the department
that this requirement must be added to Montana’s medicaid state
plan and enforced by the department. This change has no fiscal
impact on the hospitals that currently qualify for DSH payments,
because all of these hospitals already meet the 1% medicaid
inpatient utilization rate requirement.

The proposed changes to ARM 46.12.508 adopt an updated emergency
diagnosis 1list, which identifies emergency diagnoses for
purposes of reimbursing emergency visita under the medicaid
outpatient hospital services program. The ICD-9-CM codes for
diagnostic coding are updated annually on Octcber 1st. The
emergency diagnosis list must be updated to account for the most
recent ICD-9-CM diagnosis code updates. Managed care medicaid
maintainas an emergency diagnoses list to identify codes that are
exempt from PASSPORT. The listed codes were reviewed by managed
care medicaid staff, the department’s coding consultant and the
six physicians on the PERC advisory committee for the Passport
program. The proposed new list will add the following codes to
the exemption list:
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079.81 hantavirus infection

453.3 vetebrobasilar artery syndrome

458.2 latrogenic hypotension

466.11 acute bronchiolitis due to RVS

466.19 acute bronchiolitis due to other infectious
organisme

483.1 preumonia due to chlamydia

569.60-569.69 colostomy & enterostomy complication

574.61 calculus of gallbladder and bile duct
with acute cholecystitis with
obstruction

574.70 . calculus of gallbladder and bile duct

with other cholecystitis without
mention of obstruction

574.91 calculus of gallbladder and bile duct
without cholecystitis with obstruction
728.86 necrotizing fasciitis

After review of existing codes by the Peer Education and Review
Committee, the following codes were proposed to be deleted.
This decision was based on the non-emergent nature of code 708.0
and the opinion of the committee that the primary care
physicians want to be notified if their patients present with
the diagnosis represented by codes 346.90 and 346.91. The
proposed new list will delete the following codes from the
exemption list:

346.90, 346.91 migraine, unspecified
708.0 allergic urticaria

A copy of the complete emergency diagnosis list is available
from the department’s Health Policy and Services Division upon
request .

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Dawn Sliva,
Office of Legal Affairs, Department of Public Health and Human
Servicea, P.0. Box 4210, Helena, MT 59604, no later than
November 21, 1996.

5. The Office of Legal Affairs, Department of Public
Health and Human Services has been designated to preside over
and conduct the hearing.

Vit Bl 7o

Rule Reviewer Director, Pugﬂi Health and
Human Servicéds

Certified to the Secretary of State Oc¢tober 11, 1996.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the
adoption of rules I through
X, the amendment of rules
46.12.1901 through
46.12.1903, 46.12.1915,
46.12.1916, 46.12.1918,
46.12.1925 through

) NOTICE OF PUBLIC HEARING ON
)
)
)
)
)
)
46.12.1927, 46.12.1929, )
)
)
)
)
)
)
)
)

THE PROPOSED ADOPTION,
AMENDMENT AND REPEAL OF
RULES

46.12.1935 through
46.12.1937, 46.12,1939,
46.12.1940, 46.12.1945
through 46.12.1947,
46.12.1949 and the repeal of
rules 46.12.1928, 46.12.1938
and 46.12.1950 pertaining to
targeted case management

TO: All Interested Persons

1. On November 13, 1996, at 1:30 p.m., a public hearing
will be held in the auditorium of the Department of Public
Health and Human Services Building, 111 Sanders, Helena, Montana
to consgider the proposed amendment of rules 46.12.1901 through
46.12.1903, 46.12,1915, 46.12.1916, 46.12.1918, 46.,12.1925
through 46.12.1927, 46.12.1929, 46.12.1935 through 46.12.1937,
46.12.1939, 46.12.1940, 46.12.1945 through 46.12.1947,
46.12.1949 and the repeal of rules 46.12.1928, 46.12.1938 and
46.12.1950 and adoption of rules I through X pertaining to targeted case
management .

The Department of Public Health and Human Services will
make reasonable accommodations for persons with disabilities who
wish to participate in this public hearing. If you request an
accommodation, contac¢t the department no later than 5:00 p.m. on
November 4, 1996, to advise us of the nature of the
accommodation that you need. Please contact Dawn Sliva, P.O.
Box 4210, Helena, MT 59604-4210; telephone (406)444-5622; FAX
(406)444-1970.

2. The rules as proposed to be adopted and amended pro-
vide as follows:

ULE C. \'J EN I
ABUSE AND NEGLECT, DEFINITIONS The definitions of case
management services for children at risk of abuse and neglect
are as follows:

(1) "Assegsment" means an evaluation of a child’'s
physical, medical, nutritional, psychological, social,
developmental and educational status in the context of the
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child’s caretakers to determine if the child meets the "at risk"
criteria stated in [Rule III] and to document the child’s needs
for resources and services. The assessment is updated at each
contact. ) )

(2) "Care coordination and referral" means helping a child
and child’s caretakers to access servicea by establishing and
maintaining a referral process for needeq and appropriate
services and by avoiding duplication of services.

(3) "Case plan" means a written service plan based on an
assessment reflecting a child’s needs and strengths. The plan
provides goals of intervention, objectives and activities in
context of the child’'s caretakers, and identifies the resgources
and sgervices available to meet the c¢hild’s needs in a
coordinated and integrated fashion.

(4) "Monitoring® means regular contacts to encourage
cooperation, to identify and resolve problems which may create
barriers to services, and to assure the receipt of services as
indicated in the case plan.

AUTH: Sec. £3-6-113, MCA
IMP: Sec, 53-6-101, MCA

EQLE II CASE MANAGEMENT SERVICES FOR CHILDREN AT RISK OF
SE D N CT OVE E (1) The following services are

reimbursable case management services for children at risk of
abuse or neglect:

(a) assesament;

{b) case plan development;

(c) care coordination and referral; and

(d) monitoring.

AUTH: B8Sec. 53-6-113, MCA
IMP: Sec. 53-6-101, MCA

G! NT \'4 F H N RI oF

LI IL (1) A child is eligible for

cagse management services for children at risk of abuse or
neglect if the child is:

(a) 12 years or younger;

(b} at risk of abuse or neglect but is not at risk of
immediate removal from the home; and

(¢} not receiving case management services from any other
cage management providers.

(2) A child is at risk of abuse or neglect if:

(a) a provider of children at risk of abuse or neglect
case management services determines the child to be at risk of
abuse or neglect; and

(b} the child:

(i) has been referred to the child protective services
program of the department based on the determination; or

(ii) even though not referred to the department has high
potential for abuse as indicated by the standardized partnership
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to strengthen families’ risk referral (form PSF-01) and as
verified by a partnership provider through the standardized
agsessment process utilizing the family life survey (form PSF-
20), the life experiences survey (form PSF-21), and the basic
family needs survey (PSF-23).

AUTH: Sec. $3-6-113, MCA

IMP: Sec. $3-6-10]1, MCA

u v RV F
ABUSE OR NEGLECT, PROVIDER REQUIREMENTS (1) These requirements
are in addition to those requirements contained in the rule and
statutory provisions generally applicable to medicaid providers.

(2) To be qualified as a provider of case management
services for children at risk of abuse or neglect, an entity
must ;

(a) be approved by the department;

(b) have the capacity to provide the full range of case
management services;

{(c) have a signed collaborative agreement with the child
protective services program of the department and other key
child and family services organizations in the county or
counties where case management is being provided such as the
county health department, county extension services, the
community mental health programs, county public schools, and
private child and family service organizations in order to avoid
duplication of services and to promote effective community level
networking;

(d) be available to clients in crisis on a 24-hour basis
and be able to identify a c¢risis situation and respond
accordingly;

(e) employ case managers who have a 2 year degree in human
gervices from an accredited institution or 2 years experience in
a related field;

(f) employ a case management supervigor who:

(i) holds a masters degree, bachelor'’s degree, or relevant
professional certification in a related health or human service
field; and

(ii) has at least 5 years of relevant experience; and

(g) to accommodate special agency and geographic needs and
circumstances, exceptions to the staffing requirements may be
allowed if approved by the department.

AUTH: Sec. 53-6-113, MCA
IMP: Sec. $3-6-101, MCA

RULE V__ CASE MANAGEMENT SERVICES FOR CHILDREN AT RISK OF
ABUSE AND NEGLECT, REIMBURSEMENT (1) Case management services

for children at risk of abuse and neglect are reimbursed at the
lower of the following:

(a) the providers customary charge to the general public
for the service; or

{(b) $ 6.72 for each 15 minutes of service.
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AUTH: Sec. 53-6-113, MCA
IMP: Sec. 53-6-101, MCA

v LDREN W ECI
HEALTH CARE NEEDS, DEFINITIONS The definitions of case
management services for c¢hildren with special health care needs
are as follows:

(1) "Agsessment"” means an evaluation of a child's
physical, medical, nutritional, paychological, social,
developmental, and educational status in the context of the
child’s caretakers to determine if the child meets the "at risk"
criteria stated in {Rule VIII]) or if the child has diagnosed
special health care needs, and to document the child’s needs for
resources and services.

(2) *"Case plan" means a written, individualized, family-
centered, culturally competent and coordinated case management
gservice plan reflecting a child’s needs and strengths. The plan
provides goals of intervention, objectives, activities in
context of the child’s caregivers, and the resources and
gervices available to meet the child’'s needs in a coordinated
and integrated fashion.

(3) "Care coordination and referral" means assisting a
¢hild and child’s caregivers to acress resources and services,
including children’s special health services, specialty clinics,
other needed services, and to establish and maintain eligibility
for services other than medicaid. For those children for whom
the Developmental Disabilities Family Education and Support
Services Program (DDFESS) retains lead status, care coordination
activities are determined at the community level.

{(4) ‘“Developmental disabilities family education and
support services (DDFESS)*” means the developmental disabilities
family education and support services program comprised of the
federally authorized and funded part H services, state funded
family education and support services.

{5) "Monitoring" means regular contacts through ongoing
home visitation and other means to assure appropriateness of
services provided to the child and the child’s caregivers, to
identify and address concerns which may create barriers to
gervices, and to assure the receipt of services as indicated in
the cage plan. Health and medical services for children served
by DDFESS may be monitored by the children with special health
care needs. Program monitoring functions inc¢lude:

(a) utilizing information obtained from assessments of the
child/family’s needs and status; and

(b} modifying the case management service plan as needed
in coordination with all involved providers in order to promote
positive outcomes for a child and the child’s caregivers.

AUTH: Sec. 53-6-113, MCA
IMP: Sec. 53-6-101, MCA
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RULE VII CASE ENT SERVICE, R CHILDREN W
SPECI ALTH DS VE
(1) The following services are reimbursable case

management services for children with special health care needs:
(a) assessment;
(b) case planning;
(¢) care coordination and referral; and
(d) wmonitoring.

AUTH: Sec. 53-6-113, MCA
IMP: Sec. 53-6-101, MCA

RULE VIII CASE MANAGEMENT SERVICES FOR CHILDREN WITH
SPECI EALTH NEED IGIBIL (1) A child is eligible

for cage management services for children with special health
care needs if:

(a) the child:

(i) is birth through eighteen years of age;

(ii) is diagnosed with special health care needs or at risk
for chronic physical, developmental, behavioral, or emotional
conditions; and

(iii) requires health and related services of a type or
amount beyond that required by children of the same age; or

(b) the child is born to a woman who received case
management services as a high risk pregnant woman.

(2) For a c¢hild who is eligible for developmental
disabilities part H services or for developmental disabilities
family and educational support general fund services and who is
eligible for children with special health care needs case
management, the developmental disabilities services program
provideg lead case management. For a c¢hild with case management
services from both the developmental disabilities program and
the children’s special health care needs program, the case
management services provided by children with special health
care needs case management providers are limited to the
coordination of health and medical activities only. Children
with special health care needs case management providers must
incorporate the health and medical care plan within the
individual family service plan and provide services in
accordance with ARM 46.8.1701 through 46.8.1910. Under these
circumstances, children with special health care needs case
management providers may bill medicaid for health and medical
case management activities only.

(3) 1Initial assessment of children covered by these
special health care needs case management services may occur in
the hospital following the infant’s birth. This assessment must
be followed by a referral to appropriate service providers in
the community. Assessments by all professionals will be
accepted, shared, and integrated into planning for all children
covered by these services.

AUTH: Sec. 53-6-113, MCA
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IMP: Sec. 53-6-101, MCA

RULE IX CASE MANAGEMENT SERVICES FOR CHILDREN WITH SPECIAL
HEALTH NEEDS PROVIDER _REQUIREMENTS (1) These

requirements are in addition to those contained in rule and
statutory provisions generally applicable to medicaid providers.

(2) To be qualified as a provider of case management
services for children with special health care needs, an entity
must :

(a) be a provider of public health nursing or social work
services;

(b) be approved by the department’s health policy and
gservices division;

(c) have knowledge and experience in the delivery of home
and community services to children with special health care
needs;

(d) demonstrate an understanding of service coordination
for young children up to 18 years of age;

{e) have developed collaborative working relationships
with health care and other providers in the area to be served;

(f} have access to multi-disciplinary providers; and

(g) have on file with the department’s health policy and
gservices division, a signed collaborative agreement with
community providers of gervices for children with special health
care needs that includes at a minimum:

(i) public health nursing;

(ii) social work;

(iii} nutrition;

(iv) primary care providers;

(v} subspecialty providers;

(vi} dental providers;

(vii) part H early intervention providers;

(viii) paraprofessional home visitor program; and

(ix) others deemed appropriate by the contractor.

(3) Requirements for professional public health providers
include:

(a) for a registered nurse: a minimum of a bachelor’s
degree in nursing including course work in public health; and

(b) for a social worker: a master’s or bachelor’s degree
in behavioral sciences or related field with one year experience
in community social services or public health,

(4) The case management provider must be able to directly
provide services of at least one of the professional disciplines
listed in (5) of this rule,.

(5) A case management provider must:

(a) deliver care coordination services appropriate to the
child and caregiver’s level of need;

(b) respond promptly to requests and referrals of children
for targeted case management;

(<) perform assessments and develop care plans for the
appropriate level of care and document the services provided;
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(d) schedule services to accommodate the child's
situation;

(e) inform a child and the child’'s caregivers
regarding whom and when to call for health care emergencies;

(f) assure ongoing communication and coordination of the
child’'s care occurs within the case management team and among
the child’s care providers;

(g) provide services primarily in the home setting and
additionally in office or clinic settings with telephone
contacts as appropriate. Home visiting, particularly by the
public health nurse, is an integral part of targeted case
management for children with special health care needs. To
accommodate unusual circumstances or the safety of home
visitors, exceptions to home visiting as the primary location of
service delivery may be allowed and should be documented in the
child’s case record;

(h) have a system for handling grievances; and

(i) maintain an adequate and confidential c¢lient record
system. All services provided must be documented in this
system.

(6) A case manager must- have knowledge of:

(a) federal, state and local programs for children such as
WIC, immunizations, perinatal health care, children's special
health care needs, family planning, genetic services, hepatitis
B screening, EPSDT, DDFESS, and other health care related
programs in Montana;

(b) individual health care systems, plan development, and
evaluation;

(¢) community health care systems and resources; and

(d) nationally recognized early childhood health care and
well child health supervision standards.

(7) A case manager must have the ability to:

(a) interpret medical findings;

(b) develop or participate in the development of an
individual case management plan based on assessment of a child’s
health, nutritional and psychosocial status, and personal and
community resources;

(e} inform a child and the child's caregivers
regarding health conditions and implications of risk factors;

(d) foster the ability of a child’s caregivers
to assume responsibility for the child’s health care;

(e) assist the c¢hild and the child's caregivers to
establish linkages among service providers;
(f) coordinate access to multiple provider services to

benefit the child and the child’s caregivers; and

(g) evaluate a child and the child’s caregivers
success in obtaining appropriate medical care and other needed
gexrvices.

AUTH: Sec. 53-6-113, MCA
IMP: Sec. 53-6-101, MCA
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RULE X CASE MANAGEMENT SERVICES FOR CHILDREN WITH SPECIAL
HEALTH CARE NEEDS, RE M, (1) Case management services

for children with special health care needs are reimbursed at
the lower of the following:

(a) the provider’'s customary charge to the general public
for the service; or

(b} $10.00 for each 15 minutes of service,

(2) No cost shall be allowable unless the department
determines that it has been incurred and that it is reasonable
and necessarily related to the provision of case management
services. Profit is not an allowable cost.

AUTH: Sec. 53:-6-113, MCA

IMP: Sec. 53-6-101, MCA

46.12.1901 CASE AGEMENT _SERV GENERAL, PROVISIONS

1 a managemen rvices assur hy outcom b

assisting recipients to access needed  gervices and by
¢oordinating hetween all agencies and providersg responsible for
gervice delivery. A case management plan gets goalg for meeting
a i ' e and w| appropri of th jent’s
caregivers and identifies the means for implementing those qoals
with mphasgig n_the self-gufficienc of client _an
caregivers in obtaining gervices.

(1) through (3) remain the same in text but are renumbered
(2) through (4).

44+ (5) Case management services must be delivered by a
case manager whose primary responsibility is the delivery of
case management services to one or more of the populations
identified in ARM 46.12.1902. Exceptions to this requirement
may be approved by the department or its designee.

45} (6) Except as otherwise provided for in this
subchapter, a client may select a case management service pro-
vider and other service providers whose services are received
with the assistance of case management .

(7) A client in_accordance with the following criterja may

temporarily receive case management gervices from more than one
case management service provider:

a) there is ne for mo n _on e manager to manage
the provision of services to the glient;

there_ jg a singl ordinat individualjzed plan for

case management of the provigsion of services:

c ig a 1 8e m ment ovider;

d e is an a emen to which case management
services providey will bill medicaid; and

e he an of re contajns the following;

(i) designation of the lead case management service
provider;

(ii) justification for the use of wmore than one case
management gervice provider;

(iii) specification of roles and responsibilitjes each casge

management gervice provider is to undertake;
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(iv] documentation of all the ¢ase management sgervices

provided on behalf of the client, in¢luding those not reimbursed
by medicaid:

v nonduplication of case wanagement
services; and

vi) str ieg for reducing case man ment to a sgsingl

service provider.

(8) Medicaid reimbursement for case management services
except asg provided in Rule VIII is only available for the casg
management services vided b e 8 manageme
provider,

(9) Decisions as to which cage management provider ig to be
a lead case ment provi or client, exc rovide
in_Rule VIII, are made locally except as noted jpRule VIII (2)
If there i isagreeme at can be resolved loca the
departme contacts r. each m_involved are to make the
neceasary decigion,

(10} A case management plan must be developed jointly
by the case manager and the client and where appropriate the
client’'s caregivers.

(a) The plan should be signed by the client and where
appropriate the client’'s caregivers. If the elient—deee—mot

i plan is not signed, the reason for the lack of
signature sheuld must be documented.

(b) A—elientts rRefusal to sign the plan will not result
in a denial of case management services.

[e] A cage mana nt plan r a minor or for an adult wh
is subjegt to fu uardianship mu igned the parents or
guardian.

AUTH: Sec. 53-6-113, MCA
IMP:  Sec. 53:6-101, MCA

46.12.1902 CASE EMENT VICES, GE L ELIGIBILITY

(1) Persons who are medicaid recipients and are from the
following groups are eligible for case management services:

(a) high risk pregnant women;

{(b) adults with severe and disabling mental illness;

(c) persons age 16 and over with developmental
disabilities; -ahd-

(d) +youth with severe emotional disturbance.;

{e) children at risk for abuse and neglect; and

£ jldr with ial th care needs.
AUTH: Sec. 53-6-113, MCA
IMP: Sec. 53-6-101, MCA
46.12.1903 CASE AGEM SERVIC ENERA FINITIONS
(1) “Case management" means the process of planning and

coordinating care and services to meet individual needs of a
client and to assist the client in obtaining necessary medical,
social, nutritional, educational and other services. Case
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management includes assessgment, case plan development,
monitoring and service coordination. Case management provides
coordinati among agencies and providers in the plannin n
delivery of gervices.

2) “C iver” means a parent, family mewber, foster
parent, ©or quardian with legal responsibility for the well-being

of the client.
(2) through (4) remain the same in text but are renumbered

{3) through (5).

6 “p jv eligibility” m 8 ocess
determining eligibility for women to receive ambhulator
renatal re ervices under icaid resumptive
eligibility program ag provided at ARM 46.12.3401.
. artment” or “DP " means the department o ublic

health and human gervices.

AUTH: Sec. 53-6-113, MCA
IMP: Sec, 53-6-101, MCA

46,12, 5 CASE MANAGEMEN SERVICES FOR HIGH RISK
PREGNANT WOMEN, ELIGIBILITY (1) through (3) remain the same in text.

AUTH: Sec. 53-6-113, MCA
IMP: Sec. 53-6-101, MCA

46.12.1 E _MANAGEMENT SERVIC FOR HIGH RISK
PREGN, WOMEN, DEFINITIONS Th efinition f case management

serviceg for high rigk pregnant women are as follows; (1)

through (4) remain the same in text.

+5)—4Presumptive—eligibitityl--means—as—provided—ut—ARM

3 i cT. e s
t che—proeens—of determi geligibility for pregnant
“E;?H F: !eeei-e.auE:§§E§rqagreuaEal eéxe services—under—the

AUTH: Sec. 53-6-113, MCA
IMP: Sec._53-6-101, MCA

46.12.1918 CASE MANAGEMENT SERVICES FOR HIGH RISK
PREGNANT WOMEN, PROVIDER REQUIREMENTS (1) These requirements
are in addition to those requirements pfthded—*ﬂ—ARM—46—4{kéH}}

through—46-32-369 contained jin rule and statutory provisions
generally applicable to medicaid providers.

{2} through (7) (b)(vii) remain the same.

AUTH: Sec. 53-6-113, MCA
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IMP: Sec. 53-6-101, MCA

46.12.1925 CASE AGEME ERVICE R _ADULTS WITH

SEVERE AN ISABLING AL TLLNE
person is eligible for case management as an adult with severe
and disabling mental illness if the person:

ha ver d di ing m 1 iliness.
A fo) e d di lin tal illness i
the person:
(a) presents an imminent risk of suicide; or
et iteria ip both jiteri nd iterio
IT.
3 riterion 1 vere mental illness indicated one of
the following:
(a) hospitalization at the Montana gtate hogpital on at

least one occagion for at le 0. consecutive da due to_a
mental disorder;

{b) .a DSM-IV diagnosig of one of the following disorders;

i chizophrenic disordeyr (295);
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ii the cho i i by 295.40 295.70 297.1
297. 298.9, 29 1, 29 H
(;1;) mood Q;gQ[Qgr (296.2x, 296.3x, 296.4x, 296.5x,
96.6x% 6.7 -] 301.13, 183, i
iv m jc dlsor 2 .8);
v di ue ical conditi 1.1

vi ervasiy velopmental di r not otherwise
ified (299.8 when n mpanied m retarda
or
DSM-IV di osis of r lity disorder (301.00
01.81, 30 -4 0 1.6, 301 01.82 1.83, or
301.90) which _ causes the person to he unable to work

competitivel n £ -time basgi to be una £to maintain

a_residence without agsistance and support by family or a public

entity.
rion II, ongoing functional difficulties due t
mental illnegs, is indicated by one of the following:
a r iption of medication t ontrol s toms of
mental illnegg;
unemployment or ina i of worki in a full-time
comgeglglve situation due to mgg;al illness;
eipt of SSI SSDI pa due to mental ilinegs;
or
livin arrangem is mai ined or ould be
maintained only with ongeoing supervision and assistance of
family or a service agency.

AUTH: Sec. 53-6-113, MCA
IMP: Sec. 53-6-101, MCA

46.12,1926 T __SERV FOR. ULTS _WITH

SEVERE AND DISABLING M NTAL ILLNESS, DEFIN]ITIONS The
definitions of case management sgervices for adults with severe

disab]j men illn re ag follows;
(1) through (5) remain the same in text.

AUTH: Sec. 53-6-113, MCA
IMP: Sec. 53-6-101, MCA

46.12. 7 ASE AGE T SERVICES FOR ADULTS WIT
SEVERE AND DISABLING MENTAL ILLNESS, COVERAGE (1) Reimbursable
case management services for adults with gevere and disabling
mental illness are:

(a) assesasment;

(b) case planning;

(c) crisis intervention and stabilization;

(d) assistance in daily living; and

(e) care coordination, referral and advocacy.

2 Case_ management services for adults with severe and
disabling mental illness are available only in the following
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counties of the community health regions designated by the
department ;

a eqio I: Cugter w80 Danjels Philli

oogev S ida a ichl c tieg;

b ion i Bla' Cascad cler ill era

Teton a Tool oun
n I Yellowstone unty;

(d 2 region IV Beaverhea Deer Lodge, Gallatin, Lewj

and Clark, Park, and Silverbow countieg; and
regio; : 1 ad e i ine Missoula

e
Ravalli, and Sanders gounties.

AUTH: Sec. 53-6-113, MCA
IMP: Sec. $3-6-101, MCA

46,12.1929 CASE AG NT ERVIC FOR ADULTS WITH
SEVERE DISA G TAL NES ROV R R IREMENTS

(1) These requirements are in addition to those
requirements : i o 32—
contained i ul statutor rovisig ra a jcabl
to medicaj roviders.

(2) Case management services for adults with severe and

disabling mental illness must be provided by a licensed mental
health center as specified in ARM 46.12.571 that is contracting
with the Mentara department ef-eerreetions—and—human—eerviees to
provide mental health services or in cases where a mental health
center is unwilling or unable to provide the required case
management services, the services may be provided by a provider
designated by and under contract with the department ef
eorreetions—and—human—oerviees.

(3) remains the same.

(4} Objectives in a case management plan wmust have an
identified date of review no more than nimety 490} days after
the plan date. Plans—witYt must be reviewed apnd revised to
reflect changes in client goals and needs, and the services

provided to the client. Th ni r w_m t lace no
ore than 9 f 4 e.

AUTH: Sec. 53-6-113, MCA

IMP: Sec. 53-6-101, MCA

46.12. 5 'AS EME| SER ES F ERSONS 1
AND OVE WI QP! T. A DEFINITIQONS The
definitions case na ent rvi on wit
developmen jgabiliti a oV re
follows:

(1) remains the same in text.

2) “Develo o] isabilitie ro m” means the ogram
of serviceg admipigt d b o erso. wit
develo nt digabilities.

(2) through (5)(f) remain the same in text but are
renumbered (3) through (6) (f).
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AUTH: 8Sec. 53-6-113, MCA
IMP: Sec. 53-6-101, MCA

46.12.1936 CASE MANAGEMENT FOR PERSQNS AGE 16 AND QVER
WITH DEVELOPMENTAL DISABILITIES, ELIGIBILITY (1) A person isg

eligible for case management as a person with developmental
disabilities if the person:

(a) 1is receiving medicaid;

(b} is at—Yeast 16 years eld of age or over; and

(c) has a developmental disability. ’

(2) Case management services are not available to:

(a) a person residing in an intermediate care facility for
the mentally retarded (ICF/MR) or in a medicaid certified
nursing facility except as provided for in edwbseetien (3); or

(b) a person receiving case management services under a
home and community-based waiver program authorized under Section
1915 (c¢) of the Social Security Act.

(3) A person residing in a medicaid certified nursing
facility or intermediate care facility for the mentally retarded
(ICF/MR) may receive case management services during the 30 day
period immediately preceding the scheduled discharge from a
nursing facility in order to coordinate post-discharge services
in a non-institutional setting.

AUTH: Sec. 53-6-113, MCA
IMP: Sec. 53-6-101, MCA

12.1937 E _MAN MENT PERSO! E 16 OVER
WiT DEVE ENT. ABI S G (1) through
(1) {d) (iii) remain the same in text.
2 man men vices ers e 16 and over
devel ntal digabilitj are avajlable wj ut aphic
imi ion

AUTH: Sec. 53-6-113, MCA
IMP: Sec. 53-6-101, MCA

46.12 MAN, NT FOR PERSONS WITH
DEVELOPMENTAL DISABILITIES, PROVIDER REQUIREMENTS (1) These
requirementg are in addition to those contained 1n ARH—&G—%%—%G&

and utor rovi nsg nerall
licabl to edicaid providers.

(2) The case management provider for persons age 16 and

over with developmental disabilities is the developmental
disabilities déiwieien program of the department ef—seeial—and
rehabilitationservices The divigden program may contract for
the delivery of case management services.

(3) Contractors with the divisien program for the
provision of case management services must be either accredited
by one of the national accreditation agencies for developmental
disabilities services specified in ARM 46.B.901 or licensed
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under seetion- 50-5-201, MCA as a health care facility by the
Mentana—state department

(4) A case manager must be employed by the developmental
disabilities diwvisien program of the department
rehabilitation—derviees or by a case management provider
contracting with the divisien program.

(5) A case manager must meet the following criteria:

(a) A case manager, except as otherwise provided for in
subseetior (5) (b), must:

(i) have a bachelor’s degree in social work or a related
field from an accredited college; and

(ii) one year experience in developmental disabilities or
other human services:

{A) if the experience is in a human service other than
developmental disabilities, the case manager must have completed
at least 40 hours of training in the delivery of services to
persons with developmental disabilities under a training
curriculum appreved reviewed by the developmental disabilities

program of the department ef—secial-and-—rehabilitation
serviees within no more than 3 montha of hire or designation as
a case manager .

as—a—eas ger-

(6) All services provided to the client will be monitored
by the case manager and the case manager’s supervisor. The IP
will be reviewed and revised according to the client’s needs at
least annually, or when major changes are needed.

(W] A provider of direct care services to persons with
developmental disabilities may not act a& the case management
provider for clients for whom the provider delivers services.

(8) A case manager must participate in a minimum of 20
hours of advanced training in services to persons with
developmental disabilities each year under a training curriculum
reviewed and approved by the developmental disabilities diviwien
program of the department ef seeialand rebabilitation—-services.
On-going documentation of the gqualifications of case managers
and completions of mandated training widd must be maintained by
the employer of the case manager.

(9) A case management provider wmust:

{a) have a system for handling client grievances; and

(b} protect the confidentiality of client records.

AUTH: Sec. 53-6-113, MCA

IMP: Sec. 53-6-101, MCA
46.12.1940 CASE MANAGEMENT FOR PERSONS WITH DEVELOPMENTAL
DISABILITIES, REJIMBURSEMEN (1) Reimbursement for targeted

case management gervices for persons with developmental
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disabilities is provided to the developmental disabilities
favted program of the department ef--seeial—and—rehabilitation
serviees in accordance with subseetiens (2) through (4).

(a) This rule does not govern reimbursement provided to
contract providers of case management services for the
developmental disabilities divieien program of the department ef
seeial-and rehabilitationsaervices

(2) through (4) remain the same in text.

AUTH: Sec. 53-6-113, MCA

IMP: Se¢, 53-6-101, MCA
46.12.19 CASE MANAGEMENT SERVIC FOR _YOUTH WITH SEVERE
EMOTION. D UL E N The definitions of case
n rvice r youth with severe emotional disturbance

are as follows:

(1) remains the same in text.

(2) "Assistance in daily 1living" means the ongoing
monitoring of how a client is coping with life on a day-to-day
basgsis and the provision of assistance by a case manager which
supports a client in daily life. Agsistance with in daily
living sledidds includes but ia not limited to:

(a) assistance with shopping and budgeting;

(b} teaching use of public transportation and other
resources;
(c) monitoring and tutoring with regard to health

maintenance; and
(d) monitoring contact with family members.
(2) (a) through (5) (g) remain the same in text.

(6) “Human services systems” means the following servicesg:

(a) mental health services including outpatjent therapy
home-based therapy, school-based therapy, day treatment, and
intengive case management;

b ecialize regidential ervi ingludin
psychiatric, residential, and hospital treatment, therapeutic
group home, or therapeutic foster care;

c hild protective services:

d jalized education supports includin ci
education placement, services by school counselor, or other

ort_ servi ovided by the school: an

e juvenile r j r obation.

7 “M i regource Montana” _means the rogram
providing coordinated management of state programs and resources
directed at the mental health of youth.

» lalized services” mean her services provided
for the purposges of;

(a) assisting in the management of the emotional
disturbance or its effects;

{b) supporting retention of the youth in the community or
howe; or

(¢) _treatment of the illness.
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AUTH: Sec. 53-6-113, MCA
IMP: Sec. 53-6-101, MCA

46.12.19 CASE GEMENT SERVICES FOR YOUTH WITH VERE
EMOTIONAL DISTUR C. LI (1) A person is eligible

for case management as a youth with severe emotional disturbance
if the person:
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(a) is either under 18 years of age or is 1B through 20

o is curr v ducati
servi i
b) i verel ionally di rbed; an
is de mi managing r ur na to be in
need of case managemept.
n_has gever i isturbance i
person:
(a) has an emotional disturbance as defined at 20-7-401(8},
MCA and ig currently receiving special education servicesg;
(b) is under 18 years of age and presentg a danger of
guicijde; or
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ig under 18 vears g t ri
criterion I and criterion IT.
3 ri i v motiona isturbance jis i
the need iali vices fr or mor.
gervices gystemg,
iterion IT, men i der is indicat by a DSM-IV

diagnosig from a licensed mental health professional.
(a) The diagnosis wust be within the past 12 calepndar

months un a8 ified by t i ostic co
to th outh’ ntation.
h must onsigt ersistent demon i
o) a i a eas mo expectati

for a period of at least 6 wmonths or an expectation of
continuation for a period over 6 months of one of the following
characteristics:

i ilur t i or maintain inter on.

i i relevan i velopmental 3t
cultural epvironment;

(id) dipplay of ipappropriate behavior relevant to
developmental stage and cultural epnvironment;

(iii) failure to demonstrate a range or appropriateness of
emotion or mo v velopment

environment ;

(iv) display of behavior sufficiently disruptive to lead

£ i rom 8 1 apeut i
recreational settings; or
v i j sufficiently inte v
[o} i iously detrim row v
welfa or to the s t w .
T, - i ogis for ¢ majori o
verity i X mo
{(d) The DSM-IV diagnoses under Criterion II are:
(i) attention deficit hvperactivity disorder (314.00,
314.01, 3314.9)
ii il i enia 295.10 29
235.60, 295,90} ;
{iii) oppositional defiant disorder (313.81):
iv rvagiv i ot w
ifi .80);
(v) geparation anxiety disorder (309.21):
vi activ achm i 7
vii mood disggrde 2 6.4%
- .7, 296.80, 2 2 -.90);
viii ic disorder (300.4);
ix iv isorder not otherwise specified
(x}) cyclothymig disorder (301.13);
xi eneralized anxi r overanxioug disorder (300.
(xii) _posttraumatic stress disorder (309.81);
(xiii) dissociative identity disordeyr (300.14);
xiv exual and nd jdentity di e 02.2
302.4, 302.6 02.82 02, 2. i

xv v rexi rvo 07.

{xy) _gevere anorexia nervosa (307.1);
(xvi) severe bulimia nervosa (307.51);
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xvii klepto i 12.32) ;
{xviii) pyromapnia (312.33);
xix ichotillomani 12.39);
xx intermitten losive disorde 1 4);
xXi rsonalit i rg (301.4, 301. .81
A n_doe ve sever moti disturban
when rson h a imary diagnosi r pro m of ;
{a) cogpitive delay;
b b n b chemic ndency;
(c) gexual or physical abuse vigtimization; or
charac¢ rsonalij igorder haracteri
repetitive and persistent pattern of behavior in which the basic
rights of others or major age-appropriate societal porms are
violated (DSM-1V conduct disorders), unlegs the behavior resgults
rom ion di
Sever motional distu nce inclu rsons who:
a are nitivel d and emoti 1 distur i
b re gexuall and emoti distur, i
(¢) exhibit _conduct disorder and are  emotionally
disturbed.

AUTH: Sec. $3-6-113, MCA
IMP: Sec. 53-6-101, MCA

46.12.1947 CASE MANAGEMENT SERVICES FOR Y! WITH SEVER
EMOT DIS BANCE RVICE COVERA (1) Reimbursable case
management services for youth with severe emotional disturbance
are:

(a) assessment;

(b) case planning;

(¢) crisis intervention and stabilization;

(d) assistance in daily living; and

(e) care coordination, referral and advocacy.

2 Cag n men gervie r youth wi ver
motional disturbance are availabl n_a statewide

AUTH: Sec., 53-6-113, MCA
IMP: Sec. 53-6-101, MCA

46.12.1949 CASE MAN. M ERVICES FOR WITH SEVERE
EMOTIONA 1 PROVIDER R N (1} These
requirements are in addition to those requirements prewided-in

ARM—46-312-363—+through—369 ined in ru
provisions generally applicable to medicaid providers.
(2) Case management services for youth with aevere

emotional disturbance must be provided by a licensed mental
health center that is under contract with the Mentama department
of —eorrections—and—human—sersviees to provide mental health
gervices, or in cases where the community mental health center
is unwilling or unable to provide the required case management
services, the service may be provided by a provider designated
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by and under contract with the department ef—eerreetions—and
human—serviges.

AUTH: Sec. 53-6-113, MCA
IMP: Sec. 53-6-101, MCA

3. The rules 46.12.1928 CASE MANAGEMENT SERVICES FOR

ADULTS WI SEVERE DIS ING MENTAL TLLNE OGRAP
COVERAGE, 46 ,12.1938 CAS MANAGEMENT _FOR ERSONS AGE 16
OVER WITH DEVELOPMENTAL DISABILITIES, GEOGRAPHICAL COVERAGE and
46.12, C AGEM SERV FOR QUT. WI VE
El ONAL DI CE QGRA AL, as proposed to be repealed

are on pages 46-2421, 46-2431 and 46-2441, respectively of the
Administrative Rules of Montana.

AUTH: Sec. 53-6-113, MCA
IMP: Sec. 53-6-101, MCA

4. In 1986, the Consolidated Omnibus Budget Reconciliation
Act of 1985 (Public Law 99-272, COBRA} was enacted. Section
9508 (a) (1) allows states to provide case management services
that will agsist targeted groups of Medicaid recipients in
gaining access to medical, social, educational, and other
services. Adoption of these rules are necessary to provide a
coordination of services and to maximize federal reimbursement.

Currently Targeted Case Management for Children at Risk for
Abuse or Neglect and Targeted Case Management for Children with
Special Health Care Needs are funded by 100% general fund. By
implementing these services under the Medicaid program, each
program will be able to receive federal matching funds to
support and expand current case management activities.

The Children Special Health Service program will continue to
administer Targeted Case Management for Children with Special
Health Care Needs and supply the general fund for all services
under this type of case management service.

The Family Services program will continue to administer Targeted
Case Management for Children at Risk of Abuse or Neglect and
supply the general fund for all services under this type of case
management service.

Implementing Targeted Case Management for Children at Risk of
Abuse or Neglect and Targeted Case Management for Children with
Special Health Care Needs under Medicaid will help improve
access to medical and nonmedical services provided to children
of this targeted population. Additionally, improved
coordination should result in more effective service delivery to
Medicaid children and their families.
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Only those providers approved by the Children’s Special Health
Services program or by the Family Services program in their
respective case management programs will be allowed to receive
Medicaid reimbursement. Medicaid reimbursement will be
available for Medicaid eligible children who meet the criteria
of each program as gpecified in the rule.

Proposed amendments will generally revise current Targeted Case
Management rules to include two new types of case management
gervices and to edit current rules to take out unnecessary or
duplicated information. References to department divisions and
programs have been changed as the result of recent department
reorganization.

Case management for adults with severe and disabling mental
illness is limited to the counties listed in 46.12.1927 as
providers are required to provide the general fund portion of
their contract monies with the department. The counties listed
in this rule are the ones who have agreed to this requirement
and have met all provider requirements.

46.12.1946 was changed to reflect the current diagnosis listing
in the DSM IV manual.

5. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may alsc be submitted to Dawn Sliva,
Office of Legal Affairs, Department of Public Health and Human
Services, P.O. Box 4210, Helena, MT 59604, no later than
November 21, 1996.

6. The Office of Legal Affairs, Department of Public

Health and Human Services has been designated to preside over
and conduct the hearing.

T o Mucticef b Bitlis, sty
Rule Reviewer Director,” Public He#lth{and

Human Services

Certified to the Secretary of State October 11, 1996,
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BEFORE THE DEPARTMENT
OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA

In the Matter of Proposed
Adoption, Amendment, Repeal
and Transfer of Rules Per-
taining to Electric Safety
Codes, Electric Service
Standards, and Pipeline
Safety (including Drug and
Alcohol Testing).

NOTICE OF PROPOSED ADOPTION
OF NEW RULE T, AMENDMENT OF
RULES 38.5.1010, 38.5.2102,
38.5.2201, 38.5.2202,
38.5.2204 & 38.5.2301,
REPEAL OF RULES 38.5.2220 &
38.5.2303 through 38.5.2325
AND AMENDMENT AND TRANSFER
OF RULE 38.5.2327

NO PUBLIC HEARING
CONTEMPLATED

e e e e

TO: All Interested Persons

1. On November 23, 1996, the Department of Public Ser-
vice Regulation proposes to adopt, amend, repeal and transfer
rules identified in the above title and described in the fol-
lowing paragraphs, all related to electric safety codes, elec-
tric service standards, and pipeline safety.

2. The rules proposed to be amended provide as follows:

A8.5.2010  INCORPORATION BY REFERENCE  OF NATIONAL
ELECTRICAL SAFETY CODE (1) The—publie—serviee Purguant Lo
69-4-501, MCA. the commission ig empowered to implement and
enforce construction standards for utility lines and facil-

i hereby adopts and
incorporates by reference the 1593 1997 edltlon of the
Natlonal Electrlcal Safety Code 1NESCL

7 . A copy of

the—errata—aheet NESC may be obtained from the American Nat-
ional Standards Institute, 3430 Breadway 11 West 42nd Street,

, New York, New York 26646 10036, or may be re-
viewed at the Public Service Commission Offices, 1701 Prospect
Avenue, P-o+—Bex—262603, Helena, Montana 59620-2601. AUTH:
Sec. 69-4-201, MCA; IMP, Sec. 69-4-201, MCA

(1) The standards of product and ser-
vice for each public utility providing electric service sub-
ject to the jurisdiction of the commission shall, whether es-
tablished by ordered tariff provision or administrative rule,
allow for a nominal voltage and permissible range of variation
as specified in +¢he American National Standards Institute
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(ANSI) CB4.1+—3989 1995. A copy of ANSI CH4.1 may be obtained
; he American National Standards Inati 11 W 42nd

Street, 13th Floor. New York, New York 1003¢, or may be re-
i 3 he Public S " - S ffi 1701 P

(2) This rule shall not apply:

(a) to transmission systems not used to directly serve
customers;

(b) where customers specifically request a voltage other
than standard nominal system voltages as specified in ANSI
C84.1;—3985; or

(c) in instances where voltage is in excess of 34,500
volts. AUTH: Sec. 69-3-103, MCA; IMP, Sec. 69-3-108, MCA

(1) Ehe—Meontara
legiol p B = } Do -
empowered the—publie sesyice—commimgion to enforce the safety

regulations and provisions adopted under the Natural Gas Pipe-
line Safety Act of 1968 (NGPSA), as well as any amendments
thereto. The rules of this subchapter 22 asg well ag the ruleg

I i i 14 if ; - 3 Lifi-

i i i de-
scribe the procedures and enforcement authority exercised by
the commission for achieving and waintaining pipeline safety.
AUTH: Sec. 69-3-207, MCA; IMP, Sec. 69-3-207, MCA

38,5,2202 INCORPORATION BY REFERENCE OF FEDERAL PIPELINE
SAFETY REGULATIONS (1) The publie—serviee commission hereby
adopts and incorporates by reference the U.S, Department of
Transportation {(DOT) Pipeline Safety Regulations, Code of Fed-
eral Regulations J(CFR), Title 49, chapter 1, subchapter D,
parts 191, 192, and 193, 1nclud1ng all revisions and amend—
ments enacted by the—department—of—traneporeation DOT on or

before Auveuset—34—31995 Qctober 11, 1996. A copy of E€FR—Fitle
4+9—Chapter—i—Gubehapter—b—Pares—353-—3 52 —and-193

7 the ref-
erenced regulations may be obtained from the—U—S5—PBepartment
ef—Tranoportatiten DOT, Research and Special Programg Adminis-
tration, Western Region, Pipeline Safety, 12600 W. Colfax
Ave., Suite A-250, Lakewood, Colorado 80215-3736, or may be
reviewed at the Public Service Commission Offices, 1701 Pros-
pect Avenue, —P-O—Bex—2062603+ Helena, Montana 59620-2601.
AUTH: Sec. 69-3-207, MCA; IMP, Sec. 69-3-207, MCA

(1) The commigsion, its employees, or authorized agents,
have the power to investigate all methods and practices of
pipeline owners and operators; to require the maintenance and
filing of reports, records and other information in the form
and detail as the commission may prescribe; to enter upon and
to inspect the property, buildings, plants, and offices of
pipeline owners and operators; and to inspect books, records,
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papers and documents relevant to enforcement responsibilities
under the NGPSA

AUTH: Sec. 69-3-207, MCA; IMP, Sec.
69-3-207, MCA

(1) This subchapter re-
quires pipeline facilities subject to 49 Code of Federal Reg-
ulations (CFR)+ parts 192 and 193 to test employees for the

presence of prohibited drugs and prohibited alcohol miguse and
pr0v1de an employee asslstance program Hewever-—thin—aub—

AUTH: Sec. 69-3-207, MCA; IMB, Sec. 69-3-207, MCA

3. The rules proposed to be repealed provide as fol-

TRASTATE GAS PIPELINE OPERBTORS The complete text is found at
ARM page 38-717. AUTH: Sec. 69-3-207, MCA; IMP, Sec. 69-3-
207, MCA

MAR Notice No. 38-2-131 20-10/24/96



~2780-

38.5.2303 DEFINITIONS The complete text is found at ARM
page 38-721. AUTH: Sec. 69-3-207, MCA; IMP, Sec. 69-3-207, MCA"

38.5.2300 DOT PROCEDURES The complete text is found at
ARM page 38-722. AUTH: Sec. 6€9-3-207, MCA; IMP, Sec. 69-3-
207, MCA

38.5.2307 ANTI-DRUG PLAN The complete text is found at.
ARM page 38-722. AUTH: Sec. 69-3-207, MCA; IMP, Sec. 69-3-
207, MCA

28.5.2309 USE OF PERSONS WHO FAIL OR REFUSE A DRUG TEST
The complete text is found at ARM page 38-723. AUTH: Sec.
69-3-207, MCA; IMP, Sec. 69-3-207, MCA

ACCIDENT, REASONABLE CAUSE AND RETURN TO DUTY The complete
text is found at ARM page 38-724. AUTH: Sec, 69-3-207, MCA;
IMP, Sec. 69-3-207, MCA

38.5,2313 DRUG TESTING LABORATORY The complete text is
found at ARM page 38B-725. AUTH: Sec. 69-3-207, MCA; IMP,
Sec. 69-3-207, MCA

VIEW OFFICER The complete text is found at ARM page 38-725.
AUTH: Sec. 6€9-3-207, MCA; ]IMP, Sec. 69-3-207, MCA

38.5.2317 RETENTION OF SAMPLES AND RETESTING The com- .
plete text is found at ARM page 38-726, AUTH: Sec. 69-3-207,
MCA; IMP, Sec. 69-3-207, MCA

38.5,2319 EMPLOYEE ASSISTANCE PROGRAM The complete text
is found at ARM page 38-727. AUTH: Sec. 69-3-207, MCA; IMB,
Sec. 69-3-207, MCA

38,5.2321 CONTRACTOR EMPLOYEES The complete text is
found at ARM page 38-727. AUTH : Sec. 69-3-207, MCA; IMP,
Sec. 69-3-207, MCA

38.5.2323 RECORDKEEPING The complete text is found at
ARM page 38-729. AUTH: Sec. 69-3-207, MCA; IMP, Sec. 69-3-
207, MCA

TION PROGRAM The complete text is found at ARM page 38-731.
AUTH: Sec. 69-3-207, MCA; IMP, Sec. 69-3-207, MCA

4. The rule proposed to be amended and transferred to a new
rule in Title 38, Chapter 5, Subchapter 23 provides as follows:

28.5.2327 INCORPORATION BY REFERENCE OF FEDERAL PIPELINE

20-10/24/96 MAR Notice No. 38-2-131



-2781-

VENTION PROGRAMS (1)
i the commission

hereby adopts and 1ncorporatea by reference the H-—S5—PDepanre—
DOT Pipeline Safety Regulatlons, Drug

and Alcohol Testing, -
49 CFR 199. A
copy of the referenced CFR'a is avallable from the Y-—H+——Pe—
DOT, Research and Special Programs
Administration, Western Region, Pipeline Safety, 12600 W.
Colfax Ave., Suite  A-250, Lakewood, Colorado B0215-3736, or
may be reviewed at the Public Service Commission Offices, 1701
Prospect Avenue,-Pro—Hox—262603 Helena, Montana 59620-2601.

AUTH: Sec. 69-3-207, MCA; IMP, Sec. 69-3-207, MCA

5. The rule proposed to be adopted provides as follows:

RULE I. DRUG AND ALCQHOL TESTING -- EXCEPTIONS

(1) This subchapter does not apply to any pipeline or
transportation activity to which the commission has not ac-
cepted jurisdiction.

(2) For there to be an "incident" based on being judged
tgignificant" by the operator pursuant to 49 CFR 191.3, prop-
erty damage must be in excess of $1,500.

(3) Nothing contained in this subchapter shall be con-
strued or applied in a manner inconsistent with the provisions
and requirements of 39-2-304, MCA. Random drug testing is
prohibited.

(4) Any testing procedure must provide for the verifica-
tion of test results by two or more different testing proce-
dures before judging a test positive.

(5) A copy of all drug test results shall be provided to
the person tested.

(6) Each person tested must be provided the opportunity,
at the expense of the operator, to obtain a confirmatory re-
test by an independent laboratory selected by the person
tested.

(7) Bach person tested must be given the opportunity to
rebut or explain the results of drug tests and retests.

(8) In all federal rules pertaining to recordkeeping,
"positive test" shall mean “"failed a drug test."

(9) Any release of name-specific information shall only
be by written consent of the named individual or by order of a
court, but statistical data related to drug testing and
rehabilitation that is not name-specific and training records
must be made available to the administrator or the representa-
tive of a state agency upon request,

(10) In the event of any conflict in law, the substantive
and procedural provisions of the commission in this subchapter
shall prevail over any federal provision adopted by reference.
AUTH: Sec. 69-3-207, MCA; IMP, Sec. 69-3-207, MCA

6. Rationale: Amendment to 38.5.1010 is reasonably
necessary to update to the most recent version of ANST C84.1,
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reflect the change in ANSI's address, where a copy may be ob-
tained, and to simplify the rule. Amendment to 38.5.2102 is
reasonably necessary as update to the most recent version of
the NESC is required by law. The remaining amendments to the
rule are reasonably necessary to reflect the ANSI addreas
change and to clarify and simplify the rule. Amendment to
pipeline safety rules, 38.5.2201, 2202, 2204, and 2301, is
reasonably necessary to simplify and clarify the rules and to
facilitate a reduction in state rules through adoption of fed-
eral rules by reference. The repeal of rules identified is
reasonably necessary as adoption of new rules and amendment to
existing rules have rendered them duplicative and eliminated
the need for them. Transfer of 38.5.2327 with minor amend-
ments is reasonably necessary for organizational purposes.
New rule I is reasonably necessary to preserve important ex-
isting state exceptions in the state version of federal drug
and alcohol testing rules being repealed above in an effort to
reduce the number of rules through adoption by reference.

7. Interested parties may submit their data, views or
arguments concerning the proposed actions in writing (original
and 10 copies) to Martin Jacobson, Public Service Commission,
1701 Prospect Avenue, P.0O. Box 202601, Helena, Montana 59620-
2601 no later than November 23, 1996.

8. If a person who is directly affected by the proposed
actions wishes to express his data, views and arguments orally
or in writing at a public hearing, he must make written re-
quest for a public hearing and submit this request along with
any written comments he has (original and 10 c¢opies) to Martin
Jacobson, Public Service Commission, 1701 Prospect Avenue,
P.O. Box 202601, Helena, Montana 59620-2601, no later than
November 23, 1996.

9. If the agency receives requests for a public hearing
on the proposed actions from either 10% or 25, whichever isa
less, of the persons who are directly affected by the proposed
actions; from the Administrative Code Committee of the legis-
lature; from a governmental subdivision or agency; or from an
association having not less than 25 members who will be di-
rectly affected, a hearing will be held at a later date. No-
tice of the hearing will be published in the Montana Adminis-
trative Register. Ten percent of those persons directly af-
fected has been determined to be in excess of 25 persons based
upon the number of utilities, pipelines, employees, consumers,
and public in general affected by these rules.

10. The Montana Consumer Counsel, 34 West Sixth Avenue,
P.O. Box 201703, Helena, Montana 59620-1703, (406) 444-2771,
is available and may be contacted to represent consumer inter-
ests An this ma r.

DANNY O] G, Commis ner Robin McHagh,

CERTIFIED TO THE SECRETARY OF STATE OCTOBER 4, 1996.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT
of ARM 42.18.106; 42.18.109;
42.18.112; 42.18.115; 42.18.
118; 42.18.124; 42.18.126; 42.
18.201 through 42.18.203; and
42.18.211 and REPEAL of ARM
42.18.105; 42.18.108; 42.18.
111; 42.18.114; 42.18.117; and )
42.18.123 and ADOPTION OF NEW )
RULES I through VI relating to)
Reappraisal Plan Property Rules)

NOTICE OF PUBLIC HEARING ON THE
PROPOSED AMENDMENT, REPEAL AND
ADOPTION OF PROPERTY RULES

TO: All Interested Persons:

1. On November 20, 1996, at 3:00 p.m., a public hearing
will be held in the Fourth Floor Conference Room of the Mitchell
Building, at Helena, Montana, to consider the amendment of ARM
42.18.106; 42.18.109; 42.18.112; 42.18.115; 42.18.118;
42.18.124; 42.18.126; 42.18.201 through 42.18.203; and 42.18,211
and repeal of ARM 42.18.105; 42.18.108; 42.18.111; 42.18.114;
42.18.117; and 42.18.123 and adoption of New Rules I through VI
relating to Reafpralsal Plan Property Rules.

2., The rules as proposed to be amended provide as follows:

42.18.106 1997 MONTANA REAPPRAISAL PLAN (1) and (2)
remain the same.

(3) Fhe-—repults—of—this—plan—appty This rule applies to
tax years beginming from January 1, 1997, and—thereafter through
December 31, 1999.

AUTH: Sec. 15-1-201 MCA; IMP, Secs. 15-7-111 and 15-7-133 MCA

42.18.109 RESIDENTIAL REAPPRAISAL PLAN (1) through (9)
remain the same.

(10} Fhe—resulto—ef—this—rule—appty This rule applies to
tax years begimping from January 1, 1997, end—thereafter through
December 31, 1999.

AUTH: Sec. 15-1-201 MCA; IMP, Sec. 15-7-111 MCA

42.18.3112 COMMERCIAL REAPPRAISAL PLAN {1) through (9)
remain the same.

(10) Theresules—eof—this—ruele—apply This rule applies to
tax years beginning from January 1, 1997, andthereafter through
December 31, 1999.

AUTH: Sec. 15-1-201 MCA; IME, Sec. 15-7-111 MCA

42.18.115 AGRICULTURAL/FOREST LAND AND _ IMPROVEMENTS
. REAPPRAISAL PLAN (1) through (7) remain the same.

(8) Fhe—resulto—of—thig—rule—appty This rule applies to
tax years beginming from January 1, 1997, and—thereafter through
December 31, 1999.
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AUTH: Sec. 15-1-201 MCA; IMP, Sec. 15-7-111 MCA

42.18.118 INDUSTRIAL PROPERTY REAPPRAISAL (1) remains the
same.

(2) The reappraisal plan provides for industrial property
to be valued as an entity. For valuation methodology, the
department will rely upon ARM 42.22.1304 through 42.22.1310.
The induetrialappraisal centralized assessment bureau will be
responsible for valuing industrial property as that concept is
defined in ARM 42.22.1301, 42.22.1302, and 42.22.1303.

(3) The—resutte—of this—rule—apply This rule applies to
tax years begimning from January 1, 1997, and—thereafter through
December 31, 1999.

AUTH: Sec. 15-1-201 MCA; IMP, Sec. 15-7-111 MCA

42.18.124 CLARIFICATION QF VALUATION PERIODS (1) In
compliance with 15-7-103(5), MCA:

(a) through (c) remains the same.

(d) For the taxable years from January 1, 2000 through
December 31, 2002, al roperty classified in 15-6-134, MCA
{class four) must be appraised at its market value as of January
1, 1989.

AUTH: Sec. 15-1-201 MCA; IMP, Secs. 15-6-134, 15-7-103, and 15-
7-111 MCA

42.18.126 _PROGRESS REPORTING (1) Work progress reports
will be completed and submitted monthly by each eeuwnty regional
appraisal/assessment office. The work progress reports will
assess planned performance against actual accomplishments, and
identify those factors that directly affect the appraisal
performance in any given month. Movement of staff between
counties or permanent reallocation of staff will be considered
to ensure work is completed on schedule.

(2) CGeunty Regional progress report information is
summarized each month and shall be available by the third week
of the following month for use in making presentations hefore
the revenue oversight committee.

AUTH: Sec. 15-1-201 MCA; IMp, Sec. 15-7-111 MCA

42.18.201 RESIDENTIAIL, PROPERTY CERTIFICATION REQUIREMENTS

(1) Training and testing criteria shall be as follows:

(a) Training sessions will be offered inMareh—andAugust
eof-each—year annually if funding is available and if there are
sufficient numbers of field staff who require the courses.

(b) remains the same.

(2) and (3) remain the same.

(4) Criteria set forth in paragraphs (1), (2), or (3)
above, may be waived by the property assessment division if
sufficient proof is presented that the employee has previously
fulfilled such criteria.
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AUTH: Sec. 15-1-201 MCA; IMP, Sec. 15-7-111 MCA

42.18.202 COMMERCIAL PROPERTY CERTIFICATION REQUIREMENTS

(1) The employee must be previously certified in the
appraisal of residential property.

{(2) Training and testing criteria shall be as follows:

{a) Training sessions will be offered irMareh-and-hugust
ef—eaeh—year annually if funding is available and if there are
sufficient numbers of field staff who require the courses.

(b) remains the same.

(3) remains the same.

(4) Upon successful attainment of the criteria set forth
in paragraphs (1), (2), and (3), the employee shall undertake a
one-year period of on-the-job commercial appraisal work. The
commencement of the year experience requirement will coincide
with the employee’'s notification of being assigned commercial
appraisal responsibilities. All work will be supervised by the
department of revenue. Failure to perform the appraisal work
satisfactorily shall result in immediate termination or demotion
to a residential appraisal position or an agricultural/timber
claggifier position, if the positions are available and the
individual is certified to perform in that position.

(5) Criteria set forth in paragraphse (1), (2), (3), and
(4) above, may be waived by the property assessment division if
sufficient proof is presented that the employee has previously
fulfilled such criteria.
AUTH : Sec. 15-1-201 MCA; IMP, Sec. 15-7-111 MCA

42.18.203 AGRICULTURAL PROPERTY CERTIFICATION REQUIREMENTS

(1) remains the same.

(2) Training and testing criteria shall be as follows:

(a) Training sessions will be offered +a—January —and

annually if funding is available and if

there are sufficient numbers of field staff who require the
courses.

(b) remains the same.

(3) remains the same.

(4) Upon successful attainment of the criteria set forth
in paragraphs (1), (2), and (3), the employee shall undertake a
one-year period of on-the-job agricultural/timber classification
work. The commencement of the year experience requirement will
coincide with the employee’s notification of being assigned
agricultural/timber classification responsibilities. All work
will be supervised by the department of revenue. Failure to
perform the classification work satisfactorily at any time
during the one-year period shall result in immediate termination
or demotion to a residential appraisal position, if the position
is available and the individual is certified to perform in that
position.

(5) Criteria set forth in Parageaph (1), (2), (3), and (4)
above, may be waived by the property assessment division if
sufficient proof is presented that the employee has previously
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fulfilled such criteria.
AUTH: Sec. 15-1-201 MCA; IMP, Sec. 15-7-111 MCA

42.18.211 CERTIFICATION SEQUENCE (1) Specific positions
within the property assessment division require multiple
certifications: (Example 1: Commercial appralser position
requires residential certification and commercial certification;
Example 2: Agricultural appraiser position requires residential
certification and agricultural certification; Example 3:

} i Regional manager position requires
residential certification, agricultural certification, and
commercial certification).

(2) and (3) remain the same.

AUTH: Sec. 15-1-201 MCA; IMP, Sec. 15-7-111 MCA

3. The Department proposes to repeal the following rules:

42.18.105 MONTANA REAPPRAISAL PLAN found at page 1805 of
the Administrative Rules of Montana.
AUTH: Sec. 15-1-201 MCA; IMP, Secs., 15-7-111, 15%-7-133 and 15-
7-134 MCA

42.18.108 RESIDENTIAL APPRAISAL PLAN found at page 1806 of
the Administrative Rules of Montana.
AUTH: Sec. 15-1-201 MCA; IMP, Sec. 15-7-111 MCA

42.18.111 COMMERCIAL APPRAISAL PLAN found at page 1809 of
the Administrative Rules of Montana.
AUTH: Sec. 15-1-201 MCA; IME, Sec. 15-7-111 MCA

42.18.13 AGRICULTURAL/FOREST D APPRAISAL P found at
page 1812 of the Administrative Rules of Montana.
AUTH: Sec. 15-1-201 MCA; IMP, Sec. 15-7-111 MCA

42.18.117 INDUSTRIAL PROPERTY APPRAISAL found at page 1815
of the Administrative Rules of Montana.
AUTH: Sec. 15-1-201 MCA; IMP, Sec. 15-7-111 MCA

42.18.123 MANUALS found at page 1818 of the Administrative
Rules of Montana.

AUTH: Sec. 15-1-201 MCA; IMP, Sec. 15-7-111 MCA

4. The proposed new rules do not replace or modify any
section currently found in the Administrative Rules of Montana.
The rules as proposed to be adopted provide as follows:

NEW RULE_ I 2000 MONTANA REAPPRAISAI, PLAN (1) The 2000
Montana reappraisal plan consists of seven parts: residential
appraisal, commercial appraisal, agricultural and forest land
appraigal, industrial appraisal, certification and training
requirements, manuals, and progress reporting. The Montana
reappraisal plan  implements the legislature’'s c¢yclical
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reappraisal program set forth in 15-7-111, MCA,

(2) The Montana vreappraisal plan provides for the
valuation of residential property, commercial property,
agricultural and forest land property, and industrial property.
A computer assisted mass appraisal system (CAMAS) is used to
assist in the valuation process. The department’s plan is to
determine a new appraised value for each parcel of land, each
residential improvement, each commercial improvement, each
agricultural improvement, and each industrial improvement. The
department will enter the new appraised values on the tax rolls
for tax year 2000.

{3) The results of this plan apply to tax years beginning
January 1, 2000, and thereafter.

AUTH: 8Sec. 15-1-201 MCA; IMP, Secs. 15-7-111 and 15-7-133 MCA

NEW RULE IT 2000 RESIDENTIAL REAPPRAISAL PLAN (1) The
reappraisal of residential property consists of field reviews;
the collection, verification and analysis of sales information;
the data entry of missing or updated information, new
improvements, and sales information; the development and review
of computer assisted land pricing (CALP) models; the development
of market models/benchmarking; the use of door hangers where
appropriate; the generation and review of inventory contents
sheet; and final determinations of value. Multiple field
reviews of each property will be kept to an absolute minimum.
Work plans must reflect that position.

(2) The reappraisal plan provides for field reviews to be
conducted. Field reviews of residential property consist of an
internal or external observation to determine accuracy of
existing information on the inventory content sheet and property
record card; to observe condition; to review grade and
depreciation assignment; and collect additional data. No call-
backs will be made to the property unless specifically requested
by the taxpayer, the field supervisor, or regional manager.

{(3) Residential property  data entry consists of
correcting; updating, and adding residential property data on
cthe department of revenue's computer assisted mass appraisal
system (CAMAS) . The process will also include the review of
edit reports; the addition of supplementary data to CAMAS; and
sketch vectoring.

(4) The collection, verification, analysis and data entry
of sales information is an important component of CAMAS.
Accuracy of sales information is critical to the development of
accurate, land valuation; benchmarking; the development of
accurate market models; individual property final value
determinations; and the defense of final value estimates.

(5) Residential lots and tracts are valued through the use
of computer assisted land pricing (CALP) models. Homogeneous
areas within each county are geographically defined as
neighborhoods. The CALP models will reflect January 1, 1999,
land market values.

(6) The development of market models using CAMAS is a
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requirement for property valuation during the reappraisal cycle.
The key components that influence value and the appropriate
level of influence are determined through use of multiple
regression analysis. Staff may develop separate market models
for each neighborhood.

(7) Inventory contents sheets are generated and reviewed
by appraisal staff. These sheets include physical character-
istics and component information; sales, basic ownership, and
valuation information. The review will consist of analyzing and
collecting component information such asg condition, desirability
and utility (CDU} factors and style of improvements. This
review will allow the appraiser to compare property information
to an estimate of wvalue. Discrepancies in data or the
collection of additional information required by the review will
result in the update of CAMAS data.

(8) Final determinations of value are conducted once all

required field and program needs of CAMAS are met. The
appraised value for residential property may include indicators
of value using: the cost approach and the sales comparison

approach. The appraised value supported by defensible market
data, when available, serves as the value for ad valorem tax
purposes.

{9) The results of this rule apply to tax years beginning
January 1, 2000, and thereafter.
AUTH: Sec. 15-1-201 MCA; IMP, Sec. 15-7-111 MCA

NEW RULE TTI 2000 COMMERCIAI, REAPPRATSAL PLAN (1) The
reappraisal of commercial property consists of field reviews;
collection, verification and analysis of sales and income
information; data entry of sales and income information;
development and review of computer asaisted land pricing (CALP)
models; development of income models/benchmarking; dgeneration

and review of inventory contents sheets; and final
determinations of market value. Multiple field reviews will be
kept to an absolute minimum. Work plans must reflect that
position.

(2) The reappraisal plan provides for field reviews. A
field review of commercial property consists of an internal or
external observation to determine accuracy of existing

information on the inventory content sheet and property record
card; to observe condition; to review depreciation assignment;
and to collect additional data. No call-backs will be made to
the property unless specifically requested by the taxpayer, the
field supervisor, or regional manager.

(3) Commercial property data consists of correcting,
updating and adding commercial property data on the department
of revenue computer assisted mass appraisal system (CAMAS).

(4} The collection, verification, analysis and data entry
of sales and income information is an iwportant component of
CAMAS. Accuracy of sales information and income information is
critical to accurate land valuation; to benchmarking; to the
development of accurate income models; to individual property
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final value determinations; and to the defense of final value
estimates.

(5) Commercial lots and tracts are valued through the use
of computer assisted land pricing (CALP) models. Homogeneous
areas within each county are geographically defined as
neighborhoods. The CALP models will reflect January 1, 1999,
land market values.

(6) The development of income models using CAMAS is a
component for property valuation during the reappraisal cycle.
Staff may develop separate income models for each neighborhood.

(7) Inventory contents sheets are generated and reviewed
by appraisal staff. These sheets include physical character-
istics and component information, income information, sales
information, basic ownership information, and valuation
information. The vreview will consist of analyzing and
collecting component information. This review will allow the
appraiser to review and compare property information to an
estimate of value. Discrepancies in data or the collection of
additional information required by the review will result in the
update of CAMAS data.

(8) Final determinations of value are conducted cnce all
required field and program needs of CAMAS are met. The
appraisal value for commercial property may include indicators
of value using: the cost approach, the income approach; and,
when possible, the sales comparison approach. The appraisal
value supported by the most defensible valuation information
serves as the value for ad valorem tax purposes.

(9) The results of this rule apply to tax years beginning
January 1, 2000, and thereafter.

AUTH: Sec. 15-1-201 MCA; IMP, Sec. 15-7-111 MCA

NEW RULE IV 2000 AGRICULTURAL/FOREST LAND AND IMPROVEMENTS
REAFPPRAIS PLAN (1) Agricultural and forest lands are valued
in accordance with administrative rules adopted by the
department of revenue in chapter 20. Use changes are updated
annually on both agricultural and forest lands. For
agricultural land the valuation methodology and agricultural
land valuation schedules are developed in accordance with 15-7-
201, MCA. For forest lands the valuation methodology and forest
lands valuation schedules are developed in accordance with 15-
44-103, MCA. The agricultural and forest lands values will
reflect productivity values in accordance with 15-7-201 and 15-
44-103, MCA.

(2) The reappraisal of agricultural/forest lands consists
of comprehensive field reviews of agricultural/forest lands
improvements; agricultural/forest lands property data collection
and analysis; the data entry of agricultural/forest lands
information; the generation and review of inventory contents
sheets; and final determinations of value. The plan provides
for mulctiple field reviews of each property to be kept to an
absolute minimum. Work plans must reflect that position.

(3) The reappraisal plan provides for field reviews. A
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field review consists of an internal or external observation to
determine accuracy of existing information on the inventory -
content sheet and property record card; to observe condition; to
review grade and depreciation assignment ; to review
agricultural and forest lands classification; and to collect
additional data required to implement CAMAS. No call-backs will
be made to the property unless specifically requested by the
taxpayer, the field supervisor or the regional manager. .
(4) Agricultural/forest lands property data entry consists
of correcting, updating, and adding agricultural/forest lands
property data to the department of revenue’'s computer assisted

mass appraisal system (CAMAS). The correction, updating and
addition process also consists of reviewing edit reports which
result from that process, the manual entry of

agricultural/forest lands information to CAMAS, the addition of
improvement data (outbuildings and residences) to CAMAS; and
sketch vectoring.

(5) Inventory contents sheets are generated and reviewed by
appraisal staff. The inventory contents sheets include physical
characteristic and component information for agricultural/forest
lands improvements; productivity information for agricul-
tural/forest landsg; basic ownership information; and valuation
information. The review consists of analyzing; collecting
component information on improvements; and reviewing product-
ivity information on agricultural/forest lands. This review
allows the appraiser to compare property information to an
egtimate of value. Discrepancies in data or the collection of
additional information required by the review will result in the
update of data on CAMAS. The addition or refinement of existing
data results in a more accurate valuation estimate.

(6) Final determinations of value are conducted once all
required field and program needs of CAMAS are met. The
appraised value for agricultural/forest lands property
improvements includes an estimate of market value using the cost
approach and, when possible, the market data approach.

(7) The results of this rule apply to tax years beginning
January 1, 2000 and thereafter.

AUTH: Sec. 15-1-201 MCA; IMP, Sec. 15-7-111 MCA

NEW RULE V 2000 INDUSTRIAL PROPERTY REAPPRAISAIL

(1) Approximately 1,000 industrial properties are appraised
by industrial appraisers and the resulting appraised values are
distributed to the appropriate county appraisal/assessment
offices. Each industrial property will be reappraised.

(2) The reappraisal plan provides for industrial property
to be valued as an entity. For valuation methodology, the
department will rely upon ARM 42.22.1304 through 42.22.1310,
The centralized assessment bureau will be responsible for valuing
industrial property as that concept is defined in ARM
42.,22.1301, 42.22.1302, and 42.22.1303.

(3) The results of this rule apply to tax years beginning
January 1, 2000, and thereafter.
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AUTH: Sec. 15-1-201 MCA; IMP, Sec. 15-7-111 MCA

NEW RULE VI REVALUATION ALS (1) For residential, and
agricultural/forest lands new construction, the January 1, 1996
Montana Appraisal Manual will be used through tax year 1999.

(2) For the reappraisal cycle ending December 31, 1999,
the 1999 Montana Appraisal Manual will be used for valuing
residential and agricultural/forest lands real property. The
cost base sachedules will vreflect January 1, 1999 cost
information.

(3) For commercial and industrial new construction the
January 1, 1996 Montana Appraisal Manual will be used through
tax year 1999. If the property is not listed, other

construction cost manuals such as Marshall Valuation Service,
Boeckh or Means will be used with a publication date as close to
the Montana Appraisal Manual as possible.

(4) For the reappraisal cycle ending December 31, 1999,
the 1999 Montana Appraisal Manual will be used for valuing
commercial and industrial real property if the property is
listed. If not, other construction cost manuals such as Boeckh;
Marshall Valuation Service Manual; Richardson Engineering
Services, Inc., entitled "Process Plant Construction Estimating
Standards"; or R.S. Means Company, Inc., entitled "Building
Construction Cost Data" will be used with a publication date as
close as possible to the Montana Appraisal Manual. The cost
base schedules will reflect January 1, 1999 cost information.

(5) Copies of the valuation manuals used by the department
of revenue may be reviewed in the county appraisal/assessment
offices or purchased from the department at the Property
Agsgegsment Division, Helena, Montana 59620.

{(6) The results of this rule apply to tax years beginning
January 1, 1997, and thereafter.

BUTH: Sec. 15-1-201 MCA; IMP, Sec. 15-7-111 MCA

5. The Department is proposing the amendments of Cthese
rules because the Department of Revenue administers and
supervises a reappraisal program for the revaluation of all

taxable propercy in the state of Montana. The current
reappraisal cycle will end on December 31, 1996. New values
will be used for the 1997 tax year. A new reappraisal cycle

will begin on January 1, 1997 and end on December 31, 1999. The
new values associated with that reappraisal cycle will be used
for tax year 2000. Current. law, 15-7-111, MCA, redquires the
Department to promulgate and adopt a written reappraisal plan
that identifies how the Department will complete reappraisal.
The Department is proposing the amendments to existing rules and
the adoption of new rules consistent with that statutory
requirement .

The Department is also proposing amendments and new rules
pertaining to valuation manuals and valuation time periods.
These changes will help eliminate confusion regarding
reappraisal valuation dates and the time period for use of the
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new reappraisal values for property tax purposes.

The Department proposes to make minor changes to existing
rules on certification requirements and progress reporting. The
changes regarding certification reflect the Department’s current
practice in the area of training.

The department is repealing ARM 42.18.108; 42.18.111;
42.18.114; 42.18.117; and 42.18.123 because these rules become
inoperative after December 31, 1996.

6. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to:

Cleo Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than November 22, 1996,

7. Cleo Anderson, Department of Revenue, Office of Legal
Affairs, has been designated to preside over and conduct the
hearing.

“z

TLEO ANDERSON
Rule Reviewer Director of Revenue

Certified to Secretary of State October 11, 1996
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT ) NOTICE OF PUBLIC HEARING ON THE
of ARM 42.22.101; 42.22.116; } PROPOSED AMENDMENT OF RULES
42.22.1304; 42.22.1305; and )

42.22.1311 relating to )

Industrial Property Rules )

TO: All Interested Persons:

1. On November 20, 1996, at 9:30 a.m., a public hearing
will be held in the Fourth Floor Conference Room of the Mitchell
Building, at Helena, Montana, to consider the amendment of ARM
42.22.101; 42.22.116; 42.22.1304; 42,22.1305; and 42.22.1311
relating to Industrial Property Rules.

2. The rules as proposed to be amended provide as follows:

42.22.101 DEFINTITIONS (1) through (17) remain the same.

(18) (a) through (d) remain the same.

(e) Situs property for a railroad normally consists of
property in the following accounts in Schedules 330 and 200 of
the Annual Report Rl to the I6€ surface transportation board:

(i) and (ii) remain the same.

(f) Situs property for a railroad normally consists of a
portion of the property in the following accounts in Schedule
330 of the Annual Report Rl to the +€€ gurface transportation
board:

(i) remains the same.

(19) through (21) remain the same.

AUTH: Sec. 15-23-108 MCA; IMP, Title 15, chapter 23, part 1 and
15-23-211 MCA

42.22.116 DETERMINATION OF TAX RATE FOR CLASS 12 PROPERTY

(1) remains the same.

(2) The department of revenue has developed a form which
will be employed in order to solicit information regarding the
taxable value and the market value for all commercial and
industrial property from the county easeessers apprajisal
asgessment office. That form will be dispatched annually to the
county assesgore appraisal /agsessment office on May 1. The
county assessers appraisal/assessment office shall have up to

+and including the 15th day of May of each taxable year in which
to return the form to the property assessment division. A copy
of the form is available to taxpayers upon request.

(3) The department of revenue will obtain the taxable
value for centrally assessed property from its dinktereounty
properey centralized assessment bureau each year.

{4) Remains the same.

(5) In the event that a county aesesger appraisal/
agsessment office should fail te return the solicited
information form to the department of revenue by the 15th day of
May of each taxable vyear, the department of revenue will
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estimate the taxable value for all commercial and industrial
property within that particular county. This estimation process
will take place only if the county aseesser appraisal/asgessment
office should fail to return the form by the deadline referred
to hereinabove.

(a) The department of revenue will use the reported
taxable and market value for all commercial and industrial
property ftor the previous tax year in estimating the total
taxable and market value of all commercial and industrial
property for the present tax year for nonreporting counties.

(b) This estimation will be a disputable cne, and it may
be attaeked challenged by the taxpayer in the event of
litigation or in the event of an assessment appeal.

(c) If the department of revenue should receive the
information which was initially solicited from the county
assessors gppraisal/assessment office relating to the total
taxable and the total market value of all commercial and
industrial property within that county after May 15th of the tax
year, the department of revenue will recompute the overall tax
rate set forth in 15-6-145, MCA. In the event that the total
tax rate should be determined to be not less than nor more than
5% of the estimated rate, no further adjustment of the tax rate
will be made for that particular tax year. 1In the event that
the recomputed tax rate should be less than or greater than 5%
of the estimated tax rate, the department of revenue will
recompute the overall tax rate for the state of Montana and it
will 1issue revised assessments to the affected property
taxpayers pursuant to 15-8-601, MCA.

AUTH: Sec. 15-1-201 MCA; IMP, 15-6-145 MCA

42.22.1304 VALUATION OF INDUSTRIAL IMPROVEMENTS (1) All
property determined by the department to be an improvement to
the land shall be valued by the use of the %992 1996 Montana
Appraisal Manual, developed by the firm Cole-Layer-Trumble
Company .

(2) Remains the same.

(3) Upon the determination of the property's effective
age, it shall be depreciated on an age/life basis according to
the internal program schedules of the %93 1996 Montana
Appraisal Manual.

(4) If the reproduction cost of the property is not
listed, or is not accurately listed in the 39592 1996 Montana
Appraisal Manual for the specific property being appraised, then
the department may use other appropriate cost manuals such as
"Means" or "Marshall Vvaluation Service" to obtain the best
estimate of repreduction cost. This reproduction cost would be
depreciated on an age/life basis to arrive at market value for
assessment purposes.

AUTH: Sec. 15-1-201 MCA; IMP, Sec. 15-6-134 MCA

42.22.1305 INDUSTRIAL PRQPERTY OTHER THAN LAND

(1) through (2) remain the same.
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(3) All property which has been certified by the
department of health environmental guality to control air or
water pellution shall be placed in Class 5.

(4) Remains the same. AUTH: Sec. 15-1-201 MCA; IMP, Sec.
15-8-111 MCA

42.22.1311 INDUSTRIAL MACHINERY AND EQUIPMENT TREND

FACTORS (1) The department of revenue will utilize the
machinery and equipment trend factors which are set forth on the
following tables. The trend factors will be used to value

industrial machinery and equipment for ad valorem tax purposes
pursuant. to ARM 42.22.1306. The department uses annual cost
indexes from Marshall valuation Service. The current index is
divided by the annual index for each year to arrive at a
trending factor. Each major industry has its own trend table.
Where no index existed in the Marshall Valuation Service for a
particular industry, that industry was grouped with other
industries using similar equipment.

696 1997 INDUSTRIAL MACHINERY & EQUIPMENT TREND FACTORS
Trend table, description and life column data remain the same.

Note: 1. Lab equipment is to be included in its related
industry’s table at 10-year life expectancy.

YEAR TABLE 1 TABLE 2 TABLE 3 TABLE 4 TABLE_S
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1996 1.000 1.000 1.000 1.000 1.000
1995 1.013 1.013 1.014 1.017 1.014
1994 1.053 1.055 1.054 1.055 1.056
1993 1.080 1.087 1.082 1.080 1.088
1992 1.097 1.108 1.100 1.097 1.108
199 1.105 1.123 1.111 1.109 1.123
1990 1.122 1.148 1.132 1.134 1.151
19 1.147 1.179 1.160 1.166 1.185
1988 1.204 1,244 1.228 1.235 1.253
1987 1.259 1.300 1.287 1.290 1.31
1986 1.274 1.322 1.304 1.306 1,333
1985 1,280 1.345 1,312 1.318 1.357
1984 1.296 1.371 1.329 1.337 1.385
1983 1.331 1.403 1.364 1.370 1.417
1982 1.357 1.423 1.384 1.390 1.435
1981 1.416 1.491 1.444 1.455 1.505
1980 1.560 1.650 1.591 1.609 1.668
197 1.728 1.823 1.753 1.782 1.849
1978 1.896 998 1.920 1.938 2.023
1977 2,035 2.147 2.067 2.084 2.175
1976 2.143 2.26 2.17 2.192 2.294
YEAR TABLE 6 TABLE 7 <TABLE 8 TABLE 9 TABLE 10

1996 1.000 1.000 1.000 1.000 1.00

1995 1.017 1.018 1.017 1.014 1.0}16
1994 1.053 1.056 1.052 1.042 1.058
1993 1.076 1.077 1.077 1.068 1.087
1932 1.093 1.091 1.096 1.097 1.104
1991 1.102 1.099 1.107 1,118 1.118
1990 1.124 1.123 1.130 1.145 1.145
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1989 1.154 1.152 1.164 1.182 1.178
1988 1.212 1.218 1.224 1.238 1.249
1587 1.255 1.270 1.269 1.279 1.307
1986 1.267 1.284 1.284 1.296 1.329
1985 1.276 1.290 1.285 1.307 1,349
1984 1.294 1.30 1.316 1.323 1.373
1983 1.326 1.343 1.355 1.350 1.405
1982 1.347 1.362 1,380 1.379 1.424
1981 1.421 1.434 1.458 1.458 1.492
1980 1.578 1.595 1.617 1.626 1.651
1979 1.736 1.769 1.780 1.796 1.835
1978 1.896 1.923 1.940 1.968 2.001
1977 2.040 2-072 2.083 2,120 2.145
1976 2.156 2.182 2.212 2.237 2.258
YE TABLE 11 TABLE 12 TABLE 13 TABLE 14 TABLE 15

1996 1.000 1.000 1.000 1.000 1.000
1995 1.009 1,011 1.013 1.014 1.011

994 1.062 1.059 1.054 1.055 1.049
1993 1.085 1.0865 1,088 1.084 1.086
1892 1.092 1.097 1,110 1.101 1.111
1991 1.088 1.098 1.126 111 1.131
1990 1.095 1.110 1.152 1.134 1.157
1989 1.113 1.132 1.184 1.163 1.190
1988 1.181 1.197 1.251 1.228 1.257
1987 1.257 1.266 1.309 1.282 1.313
1986 1.266 1.279 1,331 1.298 1.337
1985 1.273 1.285 1.353 1.313 1.359
1984 1.286 1.301 1.379 1.334 1.383
1983 1,319 1.337 1.413 1.364 1.417
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1982 1.334 1.358 1.434 1.379 1.441
19831 1.379 1.405 1.503 1,443 1.505
1980 1.50 1.541 1.660 1.596 1.659
1379 1.692 1.721 1.833 1.768 1.827
1978 1.862 1.892 2.011 1.933 2.005
1977 1.973 2.017 2.166 2.074 2.167
1976 2.069 2.119 2.287 2.182 2.289
YEAR TABLE 16 TABLE 17 TABLE 18 TABLE 19 TABLE 20

=

1996 1.000 1,000 1.000 1.000
1995 1.009 1.014 1.012 1.015 1.016
1994 1.041 1.050 1.045 1.053 1.055
1993 1,079 1.079 1.074 1.085 1.082
1992 1.111 1.099 1.098 1.105 1.098
1991 1,135 1.1311 1.1315 1.122 1.107
1390 1.161 1.134 1.138 1.150 1.131
1989 1.195 1,165 1.169 1.3185 1.162
1988 1.260 1.227 1.223 1,251 1.219
1987 1.310 1.278 1.267 1.301 1,272
1986 1.331 1.297 1.283 1.322 1.288
1985 1.347 1.308 1.292 1.344 1.297
1984 1,367 1.327 1.309 1.371 1.320
1983 1.403 1.366 1.341 1,406 1.356
1982 1.432 1.389 1.369 1.427 1.387
1981 1.492 1.454 1.444 1.501 1.450
1980 1.643 1.601 1.6065 1.663 1.608
1979 1.797 1.758 1.764 1.834 1.786
1978 1.970 1.914 1.935 2.000 1.959
1977 2.135 2.052 2.087 2.146 2.108
1976 2.257 2,155 2.203 2.260 2.221
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YEAR TABLE 21 TABLE 22 TABLE 23 TABLE 24 TABLE 25

1996 1.000 1.000 1.000 1.000 1.000
1995 1.014 1.016 1.019 1.013 1.011
1994 1.045 1.055 1.056 1.051 1.045
1993 1.074 1.081 1.078 1.077 1.077
992 1.097 1.099 1088 1.093 1.102
1991 1.115 1.109 1.097 1.097 1,117
1990 1.141 1.131 1.125 1.113 1.139
1989 1.176 1.161 1.154 1.131 1.168
1988 1.240 1.226 1.213 1.193 1.232
1987 1.279 1.279 1.263 1.249 1.283
1986 1.290 1.296 1.267 1.269 1.300
1985 1.297 1.304 1.268 1.282 1,308
1984 1.312 1.322 1.282 1.300 1.323
1983 1.339 1.359 1.305 1.343 1.360
1982 1.370 1,382 1,318 1.368 1.384
1981 1.445 1.449 1.405 1.420 1.450
1980 1.605 1.601 1.575 1.558 1.599
1979 1.761 1,768 1.750 1.724 1.757
1978 1.927 1.929 1.912 1.893 1.914
1977 2.084 2.073 2.063 2.035 2.066
1976 2.207 2.184 2.183 2.145 2.178
YEAR TABLE 26 TABLE 27 TABLE 28 TABLE 29 TABLE 30
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1996 1.000 1.000 1.000 1,000 1.000
1995 1.016 1.017 1.015 1.012 1.007
1994 1.054 1.053 1.056 1.043 1.036
199 1.082 1.078 1.078 1.070 1.070
1992 1.103 1,099 1.091 1.091 1.095
1991 1.116 1.11 1.096 1.104 1.110
1990 1.140 1.135 1.114 1.128 1.130
1989 1.271 1.167 1.143 1.157 1.157
1988 1.236 1.227 1.211 1.215 1.209
1987 1,287 1.275 1.268 1.266 1.247
1986 1.305 1.296 1.282 1.287 1.264
1985 1.315 1.306 1.288 1.302 1.274
1984 1.335 1.330 1.308 1.321 1.288
1983 1.375 1.371 1.351 1.359 1.317
1982 1.400 1.399 1.369 1.382 1.333
1981 1.472 1.477 1.430 1.447 1.392
1980 1.629 1.644 1.582 1.596 1.541
1979 1.795 1.811 1.755 1.748 1.678
1978 1.954 1.982 1,905 1.901 1.829
1977 2.096 2.141 2.037 2,043 1.97

1976 2,201 2.252 2.141 2.147 079
YEAR TABLE 31 TABLE 32

F e WYYV M -V VY

3954 1027 1036

3593 1062 1060
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1996 1.000 1.000
1995 1.007 1.016
199 1.036 1,057
1993 1.072 .081
1992 1.108 1.097
1991 1.130 1.103
1990 1.149 1.122
1989 1.180 1.150
1988 . 245 1.214
1987 1.295 1.269
986 1.313 1.284
1985 1.321 1.290
1984 1.339 1.306
1983 1.376 1.341
1982 1.407 1.360
1981 1.468 1.422
1980 1.610 1.567
1979 1.766 1.735
1978 1.931 1.894
1977 2.094 2.033
1976 2.216 2.143
AUTH: Sec. 15-1-201 MCA; IMP, Secs. 15-6-138 and 15-8-111 MCA

3. The Department is proposing the amendments of these
rules for the following reasons:

ARM 42.22.1304 Update to replace old manual with the new
appraisal manual. The rule makes reference to the 1992 Montana
appraisal manual. This manual is being replaced by the 1996
Montana appraisal manual.

ARM 42.22.101 - Name change only. The rule makes reference
to the ICC, The ICC has been replaced by the Surface
Transportation Board.

ARM 42.22.116 - Name change only. The rules makes
reference to the county assessor. The county assessors have
been replaced by the county appraisallassessment office. The
rule also references the intercounty property bureau. This

bureau has been replaced by the centralized assessment bureau.
In section (5)(b) changed attacked to challenged, to more
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appropriately reflect the taxpayers position.

ARM 42.22.1305 - Name change only. The rule makes
reference to the Department of Health. The Department of Health
has been replaced by the Department of Environmental Quality.

ARM 42.22.1311 - The Department of Revenue will utilize the
industrial trend factors to update historic industrial machinery
and equipment costs to present day reproduction/replacement cost
new (RCN) for ad valorem tax purposes pursuant to ARM
42.22.1306. The department uses annual cost indexes from
Marshall Valuation Service. The current index is divided by the
annual index for each year to arrive at a trending factor. Each
major industry has its own trend table. Where no index existed
in the Marshall Valuation Service for a particular industry,
that industry was grouped with other industries using similar
equipment.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to:

Cleo Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than November 22, 1996.

5. (Cleo Anderson, Department of Revenue, Office of Legal
Affairs, has been designated to preside over and conduct the
hearing.

CLEO ANDERSO
Rule Reviewer Diréctor of Revenue

Certified to Secretary of State October 11, 1996
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT) NOTICE OF THE PROPOSED AMENDMENT
of ARM 42,19.1203; 42.19. )

1222; and 42.19.1223 relating)

to Class 5 Classification of )

Property Tax Rules ) NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On December 20, 1996, the Department of Revenue
proposes to amend ARM 42.19.1203; 42.19.1222; and 42.19.1223
relating to Class 5 Classification of Property Tax Rules.

2. The rules as proposed to be amended provide as follows:

42.19.1203 TREATMENT OF AIR AND WATER POLLUTION CONTROL
EQUIPMENT (1) Remains the same.

(2) In order to receive taxable class 5 classification
under 15-6-135433{b}, MCA, a new industry installing pollutiocn
control plant property and equipment must apply to and receive
pollution control certification from the department of heatth
and-eavirenmental-seienees environmental quality.

AUTH: Sec. 15-1-201 MCA; IMP, Sec. 15-6-135 MCA

42.19.1222 APPLICATION FOR SPECIAL CLASSIFICATION

(1) through (3) remain the same.

(4) In addition, all applicants shall attach to the
application and as an exhibit thereto, the following:

(a) a current assessment sheet on the form prescribed and
used by the county assesser appraisal/assessment office in each
county in which such property is located or to be located,
showing all of the properties in that county which are the
subject of such application;

(b) ar-underkaking a_statement that the applicant will
immediately furnish to the department of revenue and each
affected county assesser appraisal/assessment office a detailed
written report of any change of a material nature in either its
‘operaticns or the extent or nature of its properties at any time
during the 3-year special classification period, should such
clagsification be granted, or any other information or matter
+ the department shall, in writing, request.

. (5) Remains the same.
AUTH: Sec. 15-1-201 MCA; IMP, Secs. 15-6-135, 15-6-152, 15-24-
1401 and 1%-24-1402 MCA

42.19.1223 PROCESSING OF APPLICATION (1) and (2) remain
_ the same.

(3) The department’s final decision on the application is
sent to all each affected county assessers appraigal/agssessment
office.

AUTH: Sec. 15-1-201 MCA; IMP, Secs. 15-6-135 and 15-6-152 MCA
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3. The rules are proposed to be amended for the following
reasons:

ARM 42.19.1203 - Name change only. The rules reference the
department of health and environmental sciences. This depart-
ment has been replaced by the department of environmental
quality.

ARM 42.19,1222 and 42.19.1223 - Name change only. The
rules make reference to the county assessor. The county
assessors have been replaced by the county appraisallassessment
office.

4. Interested parties may submit their data, views, or
arguments concerning the proposed action in writing to:

Cleo Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than November 22, 1996.

5. 1If a person who is directly affected by the proposed
amendments wishes to express his data, views and arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to Cleo Anderson at the above address no
later than November 22, 1996.

6. If the agency receives requests for a public hearing on
the proposed action from either 10% or 25, whichever is less, of
the persons who are directly affected by the proposed adoption;
from the Administrative Code Committee of the Legislature; from
a governmental subdivision, or agency; or from an association
having no less than 25 members who will be directly affected, a
hearing will be held at a later date. Notice of the hearing
will be published in the Montana Administrative Register. Ten
percent of those persons directly affected has been determined
to be greater than 25.

CLEC ANDERSON
Rule Reviewer

Certified to Secretary of State October 11, 1996
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT ) NOTICE OF PUBLIC HEARING ON THE
of ARM 42.21.106; 42.21.107; ) PROPOSED AMENDMENT OF RULES
42.21.113; 42.,21.122; 42.21. )

123; 42.21.131; 42.21.137; )

42.21.138; 42.21.139; 42.21. )

140; 42.21.151; 42.21.153; )

42.21.155; 42.21.158 and )

42,21.305 relating to Personal)

Property Rules )

TO: All Interested Persons:

1. On November 20, 1996, at 1:30 p.m., a public hearing
will be held in the Fourth Floor Conference Room of the Mitchell
Building, at Helena, Montana, to consider the amendment of ARM
42.21.106; 42.21.107; 42.21.113; 42.21.122; 42.21.123;
42.21.131; 42.21.137; 42.21.138; 42.21.139; 42.21.140;
42.21.151; 42.21.153; 42.21.155; 42.21.158 and 42.21.305
relating to Personal Property Rules.

2. The rules as proposed to be amended provide as follows:

42.21.106 TRUCKS (1) Market value for trucks rated over
1 ton is 80% of the average retail value for trucks, as shown in
the "Truck Bluebook Official Used Truck Valuation," January 1
edition of the year of assessment. This guide may be reviewed
in the department or purchased from the publisher Maclean Hunter
Market Reprts Reports, 29 North Wacker Drive, Chicago, Illinois
60606 .

(2) remains the same.

(3) If the methods mentioned in subseetiens (1) and (2}
cannot be used to ascertain 80% of the average retail value of
a truck, the owner or applicant must certify to the department
of revenue the year acquired and the acquired price before that
value can be applied to the schedule in subseetieon (4).

(4) The trended depreciation schedule referred to in
subgeetions (2) and (3) is listed below and shall be used for
the 995 1997 tax year. The percentages approximate 80% of the
average retail value of all trucks over 1 ton as calculated from
the guidebook listed in subseetien (1).

TRUCK TRENDED DEPRECIATION SCHEDULE

1G04

5996 ~80%
1 905 A%
5 40
1994 40%
504 40-%
3.4 e Weal 13
+ = 36
1500 31%
Fa cxa
1903 age
+H zZ-8-¢
1 0500 14 %
3 s 24
198G LLY)
=T 2%
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(5) and (6) remain the same.

(7) This rule is effective for tax years beginning after
December 31, 1995 1996. .
AUTH: Sec. 15-1-201, MCA; IMP, Sec. 15-6-138, 15-6-139, 15-6-
140, and 61-3-321, MCA

42.21.107 TRAILERS (1) The market value for trailers up
to and including 18,000 pounds maximum gross loaded weight,
except those subject to a fee in lieu of property tax, will be
the wholesale value as ascertained by the following methods:

(a) and (b) remain the same.

(c) For all trailers which cannot be valued under
subseetiens (1) (a) and (b), the department of revenue shall try
to ascertain the original FOB through old valuation guidebooks.
If an original FOB cannot be ascertained, the department of
revenue may use trending to determine the FOB, The FOB or
"trended" FOB will be used in conjunctlon with the depreciation
schedule in subseetien (1) (e) to arrive at a value which
approximates wholesale market value.

(d) If the methods mentioned in subseetiens (1) (a), (b),
and (c) cannot be used to ascertain a wholesale market value for
a trailer, the owner or applicant must certify to the department
of revenue the year acquired and the acquired price before that
value can be applied to the schedule in subseetier (1) (e).

(e) The trended depreciation schedule referred to in
subgeettons (1) (b), (c), and (d) is listed below and shall be
used for the 3996 1997 tax year.
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25,999

The wholesale value for all trailers 18,001 -

(2)

GVW is:

The acquired cost as certified by the owner or

remains the same.

(a)
(b)
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applicant to the department of revenue, as applied to the
depreciation schedule in subseetien (2) (e).

{c) Values as derived from department of revenue developed
supplementary schedules. These schedules will be used in
conjunction with the depreciation schedule in subseetion (2) (e).
The purpose of the department developed schedules will be to
arrive at a value which approximates wholesale value.
Supplemental schedules have been developed and are included in
the department of revenue trailer manual. They are hereby
incorporated by reference. Copies are available to taxpayers at
a reasonable cost for copying.

(d) remains the same.

(e) The trended depreciation schedule mentioned in ewub—
geatdons (2) (b) and (c) is listed below and shall be used for
the 996 1997 tax year. It is the same schedule as used in ARM
42.21.106.

TRAILERS 1 1 - 25,999 LBS. G.V.W,
1DD5 80-%
1995 46%
1004 3-0%
1553 6%
1993 1%
1953 204
+569 224
lﬁeﬂ :‘:‘1:.
1967 N
Lﬂ_e_s 1(!.
roe I
1584 1%
1983 and-befor 1oy

YEAR W/ACQUIRED TRENDED % GOOD
1997 80%
1996 43%
1235 38%
1334 32%
1993 30
139 25%
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1986 13
1985 11%
1984 and_before 10%

|

(3) This rule is effective for tax years beginning after
December 31, *885 1996.
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AUTH: Sec. 15-1-201, MCA; IMP, Sec. 15-6-138, 15-6-139, and 15-
6-201, MCA

42.21.113 LEASED D _RENTED EQUIPMENT (1) remains the
same .

(2) The trended schedules will be the same as ARM
42.21.155, categories 1, 2 and 6. The taxpayer must report the
acquired cost, year acquired and an itemized description of each
piece of eguipment. The acquired cost will be applied to the
schedule in subseetten (3) to arrive at market value.

(3) The trended depreciation schedule referred to in
subgeettens (1) and (2) is listed below and shall be used for
tax year ¥996 1997.

Eﬁw ——$6—5060————L5004——3500-— 53,601 or Greater
1900 20% QL% 8L
- e A= s
1504 435 6595% 20%
ES G 43 oo -
165073 109 £2% 508
1353 E e e Eaca
1509 % 234 % 24%
T = =2 2 ] Ca s

Year Trended % Good
New/Acquired 50 - 500 $501 - 1,500 $1,501 or Greater
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1992 and older _9%

(4) remains the same.
(5) For rental video tapes the following schedule shall be

used:

hVa 3. B 3 Ly o] Ao 2 Fi a8

B sy
1554 5%
3993 10%

Year New/Acguired Trended % Good
1996 25%
1995 15%
19894 10%

(6) This rule is effective for tax years beginning after
December 31, 545 1596.
AUTH: Sec. 15-1-201, MCA; IMP, Sec. 15-6-136, MCA

42,211,122 LIVESTOCK (1) and (2) remain the same.

(3) The average market value for horses shall be
determined by multiplying the average price per 1,000 pounds for
horses used for canning (killer horses), marketed in Montana
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during the preceding 12 month period, December through November,
by established factors for each of the five categories of
horses. The established factors are:

{(a) mules, asses, shetland ponies, donkeys and burrews
burros - 24 months and older (.75);

(b) through (f) remain the same.

(4) through (6) remain the same.

(7) This rule is effective for tax years beginning after
December 31, %995 1996,
AUTH: Sec. 15-1-201, MCA; IMP, Sec. 15-6-136, 15-6-137, and 15-
6-207, MCA

42. CHINERY AND PMEN' (1} The market
value for farm machinery and equipment shall be the "loan" value
as shown in the "Official Guide Tractors and Farm Equipment",
Fall Edition, for the vyear previous to the vyear of the
assessment. For purposes of 15-8-11143}4a), MCA, "loan" value
is best represented by the "average wholesale value" listed in
the above publication. This guide may be reviewed in the
department or purchased from the publisher: North American
Equipment Dealers Association, 10877 Watson Road, St. Louis,
Missouri 63127-1081.

(2) For all farm machinery and equipment which cannot be
valued under gubseetien (1), the department of revenue may
develop hag developed a manual to value the equipment. This
manual will be used in con]unctlon with the depreciation
schedule in esubpeetien (5) in the valuation of farm equipment
and machinery. The purpose of the department developed manual
will be to arrive at values which approximate average loan
value. The department of revenue's farm machinery manual is
hereby incorporated by reference. Copies are available to
taxpayers at a reasonable cost for copying at the Department of
Revenue, Property Assessment Divigion, Helena, Montana 59620.

(3) For all farm machinery and equipment which cannot be
valued under subseetien (1) and (2), the department of revenue
shall try to ascertain the original FOB through old farm
machinery and equipment valuation guidebooks. If an original
FOB cannot be ascertained, the department of revenue may use
trending to determine the FOB. The FOB or "trended" FOB will be
used in conjunctlon with the depreCLat1on schedule in subseetion
(5) to arrive at a value which approximates average loan value.
The trend factors shall be the same as those mentioned in ARM
42.21.106.

(4) If the methods menticned in eubseetieons (1) through
(3) cannot be used to ascertain average loan value for farm
machinery and equipment, the owner or applicant must certify to
the department of revenue the year acquired and the acquired
price before that value can be applied to the schedule in

(5).

(5} The trended depreciation schedule referred to in
subseetions (2) through (4) 1s listed below and shall be used
for tax year #996¢ 1997. The schedule is derived by using the
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guidebook listed in subseetion (1) and the Western Official
Guide, North American Equipment Dealers Association, 10877
Watson Road, St. Louis, Missouri 63127, as the data base. The
trended depreciation schedule will approximate average loan
value.

TH
YEAR AVE
596 65%
1595 £2%
3994 49%
101‘)3 )LE!'.-
18532 43%
1993 46%
1996 39%
1885 36%
1586 34%
3587 34%
1586 33%
1985 32%
1984 39%
1583 31%
1582 31
1581 32%
1880 33%
1599 3t%
188 25%
+997 29%
£576 25%
1375 24%
3974 23%
1973 22%
£972 and-before 20%
TRENDED % GOOD
YEAR NEW/ACQUIRED AVERAGE LOAN
1997 65%
1996 63%
1995 60%
1994 56%
1993 48%
1992 45%
1991 44%
1990 40%
1989 40%
1988 34%
1987 31%
1986 29%
1985 26%
1984 26%
1983 25%
1982 25%
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1981 26%
1980 28%
1979 31%
1978 28%
1977 26%
1976 25%
1975 23%
1974 22%
1973 and before 20%

(6) remains the same.

(7) This rule is effective for tax years beginning after
December 31, 3995 1996.
AUTH: Sec. 15-1-201, MCA; IMP, Sec¢. 15-6-138, MCA

.131 HEAVY UIPMENT (1) remains the same.

(2) For all heavy equipment which cannot be valued under
subseetion (1), the department of revenue or its agent shall try
to ascertain the original FOB through old heavy equipment
valuation guidebooks. If an original FOB cannot be ascertained,
the department of revenue may use trending to determine the FOB.
The FOB or "trended" FOB will be used in conjunction with the
depreciation schedule in subseetien (5) to arrive at a value
which approximates wholesale value. The trend factors are the
most recent available in the Marshall Valuation Service Manual
for the year of assessment. The Marshall Valuation Service
Manual published by Marshall and Swift Publication Company, 911
Wilshire Boulevard, 16th floor, P.O. Box 26307, Los Angeles,
california 90026, is herein adopted by reference.

(3) For equipment that cannot be valued under subseetiens
(1) and (2), the value for heavy equ1pment shall be ascertained
by trending the quick sale as found in the guide in subseetion
(1), for the same make and model. The trend factors are the
gsame ag those mentioned in subseetien (2).

(4) The wholesale market value of heavy equipment that
cannot be valued under subseetiems (1), (2) or (3) shall be the
acquired cost, as certified by the owner or applicant to the
department of revenue, applied to the depreciation schedule in
subsection (5). The department may require proof from the
taxpayer to certify the accuracy of the acquired cost.

(5) The trended depreciation schedule referred to in
aubseesions (2), (3) and (4) is listed below and shall be used
for tax year 3996 1997. The percentages approximate the "quick
sale" wvalues as calculated in the guidebooks listed in
esubgeetton (1) .

HEAVY EQUIPMENT TRENDED DEPRECIATION SCHEDULE

%-£00B

—YEAR WHOLESALE
YEAR

10506 20%
1096 |0%
1555

Ea g Fall ok
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1594 £3%
1593 45%
3552 43%
3953 40%
959 34%
3585 335
1588 I3%
398 —36%
1966 2%
1985 2%
1984 2E¥
1583 24%
1582 25%
1963 2%
1980 24%
—3579 2%
3578 2%
3577 AL %
976 2o%
1&75 ~N G
1974—and—befere 21%
TRENDED % GOQOD
YEAR NEW/ACQUIRED WHOLESALE
1997 80%
1996 65%
199 49%
1994 50%
1993 __45%
1992 __42%
1991 __39%
1990 _33%
1989 32%
1988 1%
1987 . 30%
1986 ___26%
19285 —21%
1984 —_25%
1983 o 24%
1982 _ 25%
1981 __ 29%
1280 L. 24%
1979 ___25%
1378 ___25%
1977 __26%
1976 and before . 25%
(6) This rule is effective for tax years beginning after

December 31, 3995 1996 and applies to all heavy eguipment.
AUTH: Sec. 15-1-201, MCA; IMP, Sec. 15-6-135, 15-6-138, and 15-
6-140, MCA
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42.21.137 SEISMOGRAPH UNITS AND ALLIED EQUIPMENT
(1) Seismograph units and allied equipment shall be valued

using the cost approach to market value. The taxpayer must
provide to the department the acquired cost, the year acquired,
and an itemized description of each piece of equipment. The

acquired cost will be trended to current replacement cost and
then depreciated according to the schedules mentioned in
eubocetion (2).

(2) The department of revenue shall prepare a five-year
trended depreciation schedule for seismograph units and a five-
year trended depreciation schedule for all other allied
seismograph equipment . These trended depreciation schedules
will be derived by using trend factors and depreciation factors
published by "Marshall and Swift Publication Company". The
trend factors ‘shall be the most recent available from the
"Chemical Industry Cost Indexes" 1listed in the above
publication. The “% good” for seismograph units and other
allied seismograph equipment less than one year old shall be
100% and the "% good” for equipment more than 5 years old shall
be 5%.

(3) remains the same.

(4) The trended depreciation schedules referred to in
subseetions (1) through (3) are listed below and shall be used
for tax year 1986 1997.

SEISMOGRAPH UNITS

IRENDED
YEAR NEW/ TREND TRENDED WHOLESALE WHOLESALE
ACQUIRED §.GOOD FACTOR % _GOOD FACTOR %_GOoD

31004 &0%. | Falr Bu ] 71 %

1394 69% 1832 ¥ Catal 5%
310463 falla L 2

1593 52-% 105 5% 80% 4-4%
34509 21 4% ]

3992 4% 06 6% 80% 20%

+506—6-older—5% 1098 5% B-0% 4%
1997 100% 1,000 100% 80% 80%
1996 85% 1.000 85% 80% 68%
1995 69% 1.018 70% 80% 56%
1994 52% 1.056 55% 80% 44%
1993 34% 1.077 37% 80% 29%
1992 20% 1.091 22% 80% 17%
1991 & older 5% 1.099 5% B0% 4%

SEISMOGRAPH ALLIED EQUIPMENT

YEAR NEW/ TREND TRENDED

ACQUIRED % GOOD FACTOR % GOOD
1996 100% ERY —160%
1595 85% 1066 8b%
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—3894 &5% —3—0-32 — 3%
1953 EE 3,053 5%
+997- 34% G 36%
3093 20% 1:375 —2+%

—iH98—s—older —5¥%——2- 09— 5%
1997 100% 1.000 100%
1996 85% 1.000 85%
1395 69% 1.018 70%
1994 52% 1.056 55%
1933 34% 1.077 37%
1992 20% 1.09] 22%
1991 & older 5% 1.099 5%

(5) This rule is effective for tax years beginning after

December 31, 3995 1996.
AUTH: Sec. 15-1-201, MCA; IMP, Sec. 15-6-138, MCA

42.21.138 OIL AND GAS FIELD MACHINERY AND EQUIPMENT

(1) 0il and gas field machinery and equipment shall be
valued using the cost approach to market value. The taxpayer
must provide to the department the acquired cost, the year
acquired, and an itemized description of each piece of machinery
and equipment. The acquired cost will be trended to current
replacement cost and then depreciated according to the schedule
mentioned in subseetien (2).

(2) remainsg the same.

(3) The trended depreciation schedule referred to in
suboeettons (1) and (2) is listed below and shall be used for
tax year 1596 1997.

O AND-GAS—FIRLD—DPRODUCTION

YEAR TREND TRENBED
rrfy T 23 33
o, [JFalaVal
——ACOUIRED—— - —%—GO6D————— RACTOR L2 1)
1895, §5% 1000 qCe
T3 FTE 2o Fore
1564 80% —3—g33 gas
+ & \Ea T=9I= Ex
3-G03 % s A ¥ =l ] 875%
E - oo 1%
14509 22 % 3—062 /2%
T G T O2-%
1503 73 5% — G35 s VXN
+ 3 UE2 o ta-a g
15646 5% 3 O-G-8— 1%
* \ 54 oo O 7%
158G L3S W e ¥l &5%
T3 A T o>

1587 453 1 242 Cro
587 4-5-% 242 o6%
108E 355 1 2ce 45%
1086 5% 256 4-5-%
Yo ° LY-EY _492%
1985 33% 261 42
a 1930 3
1584 28% 329 3-6%
1583 a3e 1..313 36%
1+983— 2% 1333

QIL AND GAS FIELD PRODUCTION
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EQUIPMENT TRENDED DEPRECIATION SCHEDULE

YEAR NEW/ TREND TRENDED
ACQUIRED % GOOD EACTOR %_GOQD
1997 100% 1.000 100%
1996 95% 1.000 95%
1995 89% 1.018 91%
1994 83% 1.056 88%
1993 7% 1,077 83%
1992 71% 1.091 77%
1991 13 1.09 11%
1990 58% 1.123 65%
1989 51% 1.152 59%
1988 45% 1.218 55%
1987 39% 1.270 50%
198 33% 1.284 42%
1985 28% 1.29%90 36%
1984 23% 1.308 30%
1983 & older 20% 1.343 27%
(4) remains the same.

{5) This rule is effective for tax yvears beginning after
December 31, 3985 1996.
AUTH: Sec. 15-1-201, MCA; IMP, Sec., 15-6-138, MCA

42.21.139 WORKOVER AND SERVICE RIGS (1) Each tax year
bids for new rigs will be solicited from manufacturers of
workover and service rigs to determine current replacement costs
based on the depth rating listed below. For each depth rating
listed below of workover and service rigs, there will be two
replacement cost categories. One category will represent
current replacement cost of a service rig and the second
category will represent current replacement cost of a workover
rig. Each rig, as it is assessed, will be placed in one
category or another based on its depth.

DEPTH CATEGORIES

Class Depth Capacity
L e e 0 to 3,000 ft.
2 3,001 fr. to 5,000 ft.

.................... 5,001 ft. to 8,000 ft.
L 8,001 ft. to 10,000 ft.
.................... 10,001 ft. to 14,000 ft.
.................... 14,001 ft. and over
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-2817~

DEPTH CATEGORIES AND REPLACEMENT_ COST NEW

MANUFACTURER'S SERVICE WORKOVER
DEPTH RATING RIG R.C.N. RIG R.C.N.

0 - 3,000’ $146,788 8186, 788
3,001 - 5,000 187,336 227,336
5,001’ - 8,000 245,572 305,572
8,001 - 10,000’ 293,325 393,325
10,001 - 14,000/ 322,918 472,918
14,001’ and over 405,426 565,426

Pole rigs and cable tool rigs, regardless of depth, are $60,000
R.C.N. These replacement costs will then be depreciated to
arrive at market value according to the schedule mentioned in
subgeetion (2) .

(2) The department of revenue shall prepare a 10-year
trended depreciation schedule for workover and service rigs.
The trended depreciation schedule shall be derived from
depreciation factors published by "Marshall and Swift

Publication Company". The “% good” for workover and service
ri less than one year o sha be 100%.
(3) In any year that the information required in

subgeetion (1) i8 not available for use by the department,
workover and service rigs shall be valued by using the schedule
from the previous year.

(4) remains the same.

(5) The trended depreciation schedule referred to in
guabseetions (2) and (4) is listed below and shall be used for
tax year 1996 1997.

——————— GBRVICE-ND WORKOVER-RIG- % CGOODCCHEDULE

5
WHOLESALE——WHOLESALE

3606 A 0.0% 0% 80%

1556 360% 80% a6%

310504 24.% L20% Pl 1

1594 84% 80% 7%

— 3993 — e 80— 61%

16070 Pl 1N £ 0% 4%

1553 —6F 4 86% S

] KvWal- a.5%

+99 —58% 869 46%

20%

3956 49% —86% —39%

a OR%

1989 35% O% 28%

1588 20% ans 24.%

1588 36% 80% 24%

a7 245 L20% 1 0%

1587 24% 80% 19%
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SERVICE AND WORKOVER RIG TRENDED DEPRECIATION SCHEDULE

TRENDED
YEAR NEW/ TRENDED WHOLESALE WHOLESALE
ACQUIRED %_GOOoD FACTOR % _GO0D
1997 100% 80% 80%
1996 _922% 80% 74%
1995 84% 80% 67%
1994 76% 80% 61%
1993 67% 80% 24%
1992 58% 80% 46%
1991 49% 80% 39%
1990 35% 80% 28%
198 30% 80% 24%
1988 4% 80% 19%
1987 & older 20% 80% 16%
{(6) This rule is effective for tax years beginning after

December 31, 1995 1996.
AUTH: Sec. 15-1-201, MCA; IMP, Sec. 15-6-138, MCA

42.21.140 OIL DRILLING RIGS (1) Each tax year bids for
new rigs will be solicited from manufacturers of oil drilling
rigs to determine current replacement costs based on the depth
rating listed below. For each depth rating listed below for oil
drilling rigs, there will be two replacement cost categories.
One category will represent current replacement cost of a
mechanical rig and the second category will represent current
replacement cost of an electric rig. Each rig as it is assessed
will be placed in a value category based on its depth.

DEPTH CATEGORIES

Class Depth Capacity

1 e [ to 3,000 ft.

2 e 3,001 ft. to 5,000 ft.

3 e e 5,001 ft. to 7,500 ft.

L I 7,501 ft. to 10,000 ft.

5 10,001 ft. to 12,500 ft.

L 12,501 fr. to 15,000 ft.

2 15,001 ft. to 20,000 ft.

B e 20,001 ft. and over

MANUFACTURER'S ELECTRICAL MECHANICAL
DEPTH RATING RIG R.C.N. RIG R.C.N.

0 - 3,000 s s 285,209
3,001 - 5,000 432,135
5,001 - 7,500 868, 250 654,750
7,501 - 10,000 1,167,210 998, 750

10,001 - 12,500 1,265,500 1,130,600
12,501 - 15,000 1,720,400 1,538,500
15,001 - 20,000 1,990,100
20,001 and over 2,036,047
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The depth capacity for drilling rigs will be based on the
"Manufacturers Depth Rating". These replacement costs will then
be depreciated to arrive at market value according to the
schedule mentioned in subseetion (2).

(2) The department of revenue shall prepare a 10-year
trended depreciation schedule for oil drilling rigs. The
trended depreciation schedule shall be derived from depreciation
factors published by Marshall and Swift Publication Company.
The *% good” for all drill rigs less than one year old shall be
100%. The trended depreciation schedule for tax year 3998 1997
is listed below.

BREEL-RIG—%GOCP—BEHEDULE
BRE

ERENDED

T}
MIAR [ Al aYal u
Fa /g Py o A=A =A
3000 1-0-0-5%
1504 166%
10068 0999
+555 2%
10504 84-5%
1994 84%
1003 ke o7}
1953 76%
1009 Falad N
1592 67%
31001 [=ls5:
1991 58%
1000 4.0%
1990 49%
1989 35%
1000 21-0-%
1588 36%
30872 4%
1967 24%

*

DRILL RIG TRENDED DEPRECIATION SCHEDULE

YEAR NEW/ TRENDED
ACQUIRED % GOQD
1997 100%
1996 92%
1995 84%
19394 16%

b
D
O
{8}
(=}
[~
o

=
o
\&
el
S U
D |G

1991 %
1990 35%
1989 30%
1988 24%
1987 and older 20%

(3) remains the same.

(4) This rule is effective for tax years beginning after
December 31, ¥99% 1996.
AUTH: Sec. 15-1-201, MCA; IMP, Sec. 15-6-138, MCA

42.21.151 TELEVISION CABLE SYSTEMS (1) through (3) remain
the same.

{4) The trended depreciation schedules referred to in
subsections (2) and (3) are listed below and shall be in effect
for tax year 1986 1997.
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TABLE 1:; 5-YEAR "DISHES"

Ls vl o]

PREND—————FRENDED

——¥BAR— %600 FACTOR————$—666b-
+995 B5% 31650 B5%
+594 69% 1032 2%
1993 53% 1061 55%
1992 34% 1082 37%

YEAR NEW/ TREND TRENDED

ACQUIRED %_GOOD FACTOR % _GOOD
1996 85% 1.000 85%
1995 £9% 1.013 70%
1994 52% 1.050 55%
1993 34% 1.079 7%
1992 & older 20% 1.100 22%

TABLE 2: 10-YEAR "TOWERS"

PRRND. TRENDBED
THIEND Tt
¥EAR ¥ GE6B FACTOR *:i@k

1995, g9 PN Y. Qo
* =4 7% E e aca S22
10048 B4% 103 87.%
£ 4 B4 04z -
16563 26% 1661 81%
+ -0 1-o% Eaomca- s O ¥
1240 1% 1 .08 g9
92— o T8 —2
1007 Lot 1005 &4-%
=+ + Ca-a o Erig ¥
30960 4.0% 1.3 33 5h%
+ 4 T ¥ >
1 980 3 0% 1347 4%
TOHE-9— e T4 e
1988 30% 1208 36%
- Ca-a oS Ea-al
I 987 4% 3260 0%
- o Feh 2 &b Eaca d

YEAR NEW/ TREND TRENDED

ACQUIRED ¥ GOQOD FACTOR % GOoD
1996 92% 1,000 92%
1995 84% 1.013 85%
1994 76% 1.050 80%
1993 67% 1.079 72%
1992 58% 1.100 64%
1991 49% 1.114 55%
1990 39% 1.136 44%
1989 30% 1.166 35%
1988 24% 1.229 29%
1987 & older 20% 1.282 26%

(5) Thisg rule is effective for tax years beginning after
December 31, 19985 1996.
AUTH: Sec. 15-1-201, MCA; IMP, Sec. 15-6-138 and 15-6-140, MCA

42.21.153 SKI LIFT EQUIPMENT (1) The average market

value of ski 1lift equipment, which is classified as aerial
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lifts, surface lifts, portable lifts and tows and which include
the tvowers, cables, ropes, sheave assemblies, the conveying
devices, power units, and all accessories, shall be determined

department—ef—revenue by trending and depreciating the original
installed cosft on an age/life basis to compensate for ordinary
physical deterioration and/or functional obsgolescence.

(2) fartd a
remaining—iife—of —these—propertien~ The “average of all”
industry trend factors as indicated by the Marshall Valuation
Service shall be used.

(3) ?he—&ﬁﬁea%}&9£m+—eeeefe§—iheae—pfepefeéeeAﬁﬁﬁrfbe

7
elapsifieation—teo—the—inveiee—wost—- The depreciation schedules
shall be determined by the life expectancy of the equipment and
will pnormally compensate for the loss in value due to ordinary
wear and tear, o by reasonable maintenanc and ordinar
functional obgolescencedue to the technological changes during the
life expectancy period.

]

DEPRECIATION TABLE FOR SKI LIFT EQUIPMENT

Installed Cost X Trended Percent Good = Average Market Value

YEAR TREND FACTOR PERCENT GOOD TRENDED % GQOOD
1996 1.000 92% 92%
1995 1.013 B4% 85%
1994 1.050 76% 80
1993 1.079 67% 72%
1992 1.100 58% 64%
1991 1.11 49% 56%
1990 1.136 39% 44%
1989 1.166 30% 35%
1988 1.229 24% 29
1987 & older 1.282 20% 26%

{a) The taxpayer must initially list with the department:

{i) all egquipment ar of i lation; and

(iji) installed cogts of that equipment.

(b} Each year thereafter, the taxpayer must ligt with the
department:

i) 11 additjions or letions from_the previous year's
list, with installed cost.

(4) TFhe—minimum—average—marlet—values—for-the—lifE—egquip—
mert—ohall—be—a6y—of—its—installed-eost—~ This methodology is
effective for tax years beginning after December 31, 1996,

(5) remains the same.

(6) This rule weuld—be is effective for tax years
beginning after December 31, 1990.

AUTH: Sec, 15-1-201 MCA; IMP, Sec. 15-6-138 MCA

42.21,155%5 DEPRECIATION SCHEDULES (1) remains the same.
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(2) The trended depreciation schedules for tax year 99¢
1997 are listed below. The categories are explained in ARM
42.21.156. The trend factors are derived according to ARM
42.21.156 and 42.21.157.

¥EAR & oo0oh FAOT %--CO0D
—oo0 Tt *
31060 20% 1—088 70%
o ¥ CoERs AN 0%
10904 A5% 0067 43%
* 4 N - T ’ 439
19063 20% 0--B64 3159
504 z=o-¥ AL & 4+

aé
|

b
3
=3
n

f
ﬁl

9 1066
Uow 3 tror¥
3004 5595% 0908 9%
- 3 o o o -
3993 2.1 % 31— 062 [t N
T C4an T L2
1953 245 1—803 24°
E e ay 54 +—00F

Aqgor vl ol 9

1995 85% 1+000— a5y
1504 £-0-5 H—080

554 g 6589 9%
30493 2% 0081 57 %
1993 52% 0+581— 51%
14099 QA% 0003 2.4-%
19932 34% — 5993 34%
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CATE 1
YEAR NEW/ TREND _TRENDED
ACQUIRED % GOOD FACTOR ~% GOOD_
1296 70% 1.000 70%
1995 _45% 0.945 __43%
1994 _20% 0.907 . 18%
1993 and older _10% 0.913 9%
CATEGORY 2
EAR NEW TREND _TRENDED
ACQUIRED % GOQD FACTQR % GOQD
1996 85% 1.000 ___85%
1995 _69% 1.007 69%
1994 _52% 1.00 ___52%
1993 34% 1.010 34%
1992 and older _20% 1.010 20%
CATEGORY 3
YEAR NEW/ TREND TRENDED
ACQUIRED %_.GOOD FACTOR _%_GOOD
1996 85% 1.000 85%
1995 69% 0.9%7 69%
1994 52% 0.95%7 50%
1993 34% . 956 33%
1992 and older _20% 0.953 19%
CATEGORY 4
YEAR NEW/ TREND TRENDED
ACQUIRED % _GOOD FACTOR % GOQD
1996 85% 1.000 85%
1995 69% 0,991 68%
1994 52% 0.981 S1%
93 34 0.972 33%
1992 and oldeyr _20% . 984 20%
CATEGORY 5
YEAR NEW/ TREND TRENDED
ACQUIRED %_GOOD FACTOR % GOOD
1996 85% 1.000 B5%
1995 69% 1.018 70%
1994 652% 1.035 54%
1993 34% 1.054 36%
1992 and clder _20% 1.063 21%
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CATEGORY &
YEAR NEW/ TREND TRENDED
ACQUIRED ¥ GOOD FACTOR % GOOD
1996 85% 1.000 85%
1995 69% 1.030 71%
1994 52% 1.043 54%
1993 34% 0.998 34%
1992 and older _20% 1.028 21%

CATEGORY 7
YEAR NEW/ TREND TRENDED
ACQUIRED % GooDR FACTOR EY
1996 92% 1.000 92%
1995 84% 1.026 86%
1994 76% 1.049 8%
1993 67% 1.071 72%
1992 58% 1.096 64%
1991 49% 1.128 55%
1990 39% 1.174 46%
1989 30 1.222 37%
1988 24% 1.270 30%
1987 and older _20 1.296 26%

CATEGORY 8
YEAR NEW/ TREND TRENDED
ACQUIRED % GOOD FACTOQR % GOOD
1996 92% 1.000 92%
1995 84% 1.028 86%
1994 6% 1.054 80%
1993 67% 1.079 72%
1992 58% 1.097 _ . 64%
1991 49% 1.112 54%
1950 _39% 1.143 ___45%
1989 30% 1.187 36%
1988 24% 1.242 30%
1987 and older _20% 1.286 26%

AUTH: Sec. 15-1-201, MCA; 1

o
wn
@
2]

15-6-139, MCA

42.21.158 PROPERTY REPORTING TIME FRAMES (1) remains the
same .

(2) 1f the taxpayer shall fail to respond to the
deparcment request for information during the time frames set
forth in subseetien (1), the department shall assess the

property under the provisions of 15-1-303, MCA.

(3) remains the same.

(4) If the taxpayer shall fail to respond to the
department request for information during the time frames set
forth in subseetion (3), the department shall assess the
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property under the provisions of 15-1-303, MCA.

(5) remains the same.

(6) This rule is effective for tax years beginning after
December 31, 395985 1996.
AUTH: Sec. 15-1-201, MCA; IMP, Sec. 15-8-303, 15-24-902, 15-24-
903, 15-24-905, and 15-24-920, MCA

42.21.305 TRENDED DEPRECIATION SCHEDULES (1) 399& 1997
trended percent depreciation schedule for licensed quadricycles:

Year Trended % Good
10596 20%
1596 80%
1000 £4.5%
5 4%
3004 0%
1094 &%
10073 =4 -4
3993 55%
31007 A0
3492 4-0%
3 0073 4.6%
3993 45%
1000 43%
—3955 43%
1080 4-1.%
198 4%
1088 4-1-5
1988 41%
1987 24 %
1987 34%
AR & 229
1986 33%
I 08.LC 20%
1985 29%
1 084 &%
—3984 —26%
1983 23%
1089 3%
1982 23%
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982 and older

-
)
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o

f

(28]

+995 1997 trended depreciation schedule for
automobiles and trucks with a rated capacity of 1 ton and less:
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Trended % Good
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1590 20°%
1995 80%
004 o
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1993 ¥
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3- 30%
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1989 3%
1088 6%
1585 26%
1587 238
1587 23%
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1984

1983 _9%
1982 1%
1981 _7%
1980 and older _7%

AUTH: Sec. 15-1-201 and 61-3-506,

=z
a
»

IMP, Sec. 15-8-202, MCA

3. The Department is proposing the amendments because 15-
8-111, MCA, requires the Department to assess all property at
100% of its market value except as provided in 15-7-111, MCA.
The statute does not address in detail how the Department is to
arrive at market value.

To determine the market value of certain property the
Department has historically used and adopted the concept of
trending and depreciation. The method by which trended
depreciation schedules are derived is described in the existing
rules, and that method is not being changed. However, the
method does result in annual changes to the schedules. The
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First Judicial District Court has determined that those
schedules must be a part of the rules.

ARM 42,21.153 was modified to reflect the Department's
intent to value that equipment by trending and depreciating the
original installed cost on an age/life basis. That process was
accepted by the Montana $ki Areas Association. It’'s the same
valuation methodology used on other personal property.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to:

Cleo Anderson

bDepartment of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than November 22, 1996.

5. Cleo Anderson, Department of Revenue, Office of Legal
Affairs, has been designated to preside over and conduct the
hearing.

Ctre ootm

CLEO ANDERSON _
Rule Reviewer Digeftor of Revenue

Certified to Secretary of State October 11, 1996
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENTS) NOTICE OF THE PROPOSED

of ARM 42.15.506 and 42.15.507 ) AMENDMENTS

relating to Computation of )

Residential Property Tax Credit ) NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On December 20, 19%6, the Department of Revenue
proposes to amend ARM 42.15.506 and 42.15.507 relating to
Computation of Residential Property Tax Credit.

2. The rules as proposed to be amended provide as follows:

42.15.506 COMPUTATION OF RESIDENTIAL, PROPERTY TAX CREDIT
FOR _ELDERLY (1) When the taxpayer owns the dwelling but rents
the land or owns the land and rents the dwelling, he shall add
the rent-equivalent tax paid on the rented property to the
property tax paid on the owned property. The total shall then
be reduced as provided by 15-30-176 449, MCA. The tax credit
will be the reduced amount or $400, whichever is less.
Effective for taxable years beginning after December 31, 1982
and before January 1, 1995, the maximum allowable credit is

5400. For tax years beginning after December 31, 1994, the
maximum allowable credit is $1,000.
(2) A taxpayer shall not be entitled to rent-eguivalent

tax paid on either a rented dwelling or rented land which is not
subject to ad valorem taxes in Montana during the claim period
except for those units rented from a state, county or city
housing authority.

(3) When a taxpayer lives in a xest—heme health care
facility, long-term care facjility. personal care facility, or a
residential care facility as defined in 50-5-101, MCA, the rent
allowed in calculation of the property tax credit is the lesser
greater of $20 per day or the actual rent paid.

(a) Where one spouse lives in a ¥est—home health care
facilit long-term care facili ersonal car cilit or a
residential care facility as defined in 50-5-101, MCA, and the
other lives at a different address, they are only allowed to
take the rent at the zest-heme facility or the rent/taxes of the

other house but not both, Married taxpayers who are living

apart are entitled to file and receive only ope claim per year.
5 General property taxes paid on property held in a
revocable trust which are paid by an eligible clajimant are
allowable. The ntor{s) o operty or their spouse must
be a trustee of the revocable trugt.
[ Property taxes on property held in irrevocable or

trust paid by an eligible ¢laimant are allowed as yvent paid.

7 General property taxes paid by an eligible claimant
who hasg a living trust or a life estate are allowable.
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8 If a ¢laimant does rovide an adequate breakdown
between "rent" and "amenities" paid, the rent allowed will be

limited to $20 a day.
AUTH : Sec. 15-30-305, MCA; IMP, Sec. 15-30-176, MCA

42.15.507 DEFINITIONS (1) "Amenities" are items that
enhance the pleasantnegs or desirability of rental or retirement

homes, or c¢ontribute to t leasure and enjoyment of the
occupant {s), rathex than to their indispensable needs.
(2) *Beneficial interest” is a taxpayer who has a

beneficial interest in a business when he/she is either a sole
proprietor, partner or shareholder in a an S corporation.

+2+(3) "Finished product" means a marketable product that
has economic value and is ready to be used by a consumer.

+35-(4) "Machinery or equipment" is property having a
depreciable life of more than cne year, whose primary purpose is
to collect or process reclaimable material or is depreciable
property used in the manufacturing of a product from reclaimed
material.

4+4+(5) ‘“Primarily" means over fifty percent (50%) of time,
usage, or other appropriate measure.

+5)-(6) "Process oOr processing" means preparation,
treatment, including treatment of hazardous waste as defined in
75-10-403, MCA, or conversion of a product or material by an
action, change or function or a series of actions, changes, or
functions that bring about a desired end result.

463+ (7). "Reclaimed material" is post-consumer material that
has been collected and used in a process designed to produce
recycled material.

+#+-(8) "Recycled material" means a material that can be
readily utilized without further processing in place of raw or
virgin material in manufacturing a product and consists of
materials derived from post consumer waste, industrial scrap,
material derived from agricultural wastes and other items, all
of which can be used in the manufacture of new products.

"Rent" is e amount of money charged to a tenant for
the occupying of a dwelling. "Rent" does not include amenities
such ag meals, housekeeping, nursing care, etc.

AUTH : Sec. 15-32-611, MCA; IMP, Secs. 15-32-601 through
15-32-610, MCA

3. The department is proposing to amend the present rules
to allow taxpayers, whose house is in a revocable trust, to be
eligible for the Elderly/Renter Credit. The reason that the
property held in a revocable trust is being conaidered eligible
for the credit is that under the IRS code and regulations
trustees of such trusts are considered owners of the property
under certain conditions. Further, lending institutions
continue to treat the property as being in the ownership of the
grantor of the trust., In addition, ARM 42.15.507 is being
amended to define "amenities" and "rent",

4. Interested parties may submit their data, views, or
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arguments concerning the proposed action in writing to:

Cleo Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than November 22, 1996.

5. If a person who is directly affected by the proposed
amendments wishes to express his data, views and arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to Cleo Anderson at the above address no
later than November 22, 1996.

6. If the agency receives requests for a public hearing on
the proposed action from either 10% or 25, whichever is less, of
the persons who are directly affected by the proposed adoption;
from the Administrative Code Committee of the Legislature; from
a governmental subdivision, or agency; or from an association
having no less than 25 members who will be directly affected, a
hearing will be held at a later date. Notice of the hearing
will be published in the Montana Administrative Register. Ten
percent of those persons directly affected has been determined
to be greater than 25.

E’Léo ANDERSON ‘ '

- CK ROBI
Rule Reviewer / Director of Revenue

Certified to Secretary of State October 11, 1996
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BEFORE THE SECRETARY OF STATE
OF THE STATE OF MONTANA

NOTICE OF PUBLIC
HEARING

In the matter of the proposed )
amendment of 44.3.105 and )
44.3.106 pertaining to surveys )
of polling places, 44.3.1701, )
44.3.1703,.44.3.1704, 44.3.1706,)
and 44.3.1708 pertaining to )
the examination of voting )
devices, and the repeal of )
44.3.1001, 44.3.1705, 44.3. )
1709, and 44.3.1730 pertaining )
to the examination of voting )
devices

TQ: All Interested Persons.

1. On November 19, 1996 at 10:00 a.m., a public hearing
will be held at the Secretary of State's Office Conference
Room in Room 225 of the Capitol Building in Helena, Montana,
to consider the amendment of rules 44.3.105, 44.3.106,
44.3.1701, 44.3.1703, 44.3.1704, 44.3.1706, and 44.3.1708; and
the repeal of 44.3.1001, 44.3.1705, 44.3.1709 and 44.3.1730.

The Secretary of State will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing. TIf you request an
accommodation, contact the Secretary of State by no later than
5:00 p.m., November 6th, to advise us of the nature of the
accommodations that you need. Please contact Faira Sheppard,
P.O. Box 202801, Helena, Montana 59620-2801, (phone number
406-444-5346; fax 406-444-3976; TDD 406-444-9068). Persons
with disabilities who need an alternative accessible format of
this document in order to participate in this rulemaking
process should contact Faira Sheppard.

2. The rules proposed to be amended provide as follows
with the matter to be stricken interlined and new matter
added, then underlined:

Subsection (1) remains the same.
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———tb—Sueh—request—shallopeeify—the—reaseons—for——nen—
eompliance—

Subsections (3) and (4) remain the same but renumbered as
(2) and (3).

{4)45% A form prescribed by the secretary of state shall
be used as a checklist for each polling place surveyed. Copies
of the survey shall be made available for public inspection
and to the secretary of state upon request, except as provided
in weetion [(5)+46+ of this rule.

Subgection (6) remains, but renumbered as (5).

~ 18)+4%+ A copy of all survey forms for polling places

ible-—but Biet ghall be forwarded to the secretary

of state 45 days prlor to the election for which the survey
was conducteds

Subsectlon (8) and (9) remain the same, but renumbered as
(7) and (8).
(History: This rule is advisory only, but may be considered a
correct interpretation of the law. AUTH: Sec. 13-1-202, MCA: IMP,
Sec. 13-1-202, MCA.)

44.3.106 EXEMPTION EROCEDURE

Subsections (1), (2), and (3) remain the same.

(4) A separate request for exemption shall be submitted
for each polling place not in compliance. The request shall

Subpections (5), (&), (7), and (B) remain the same.
(History: This rule is advisory only, but may be considered a
correct interpretation of the law. AUTH: Sec. 13-1-202, MCA; IMP,
Sec. 13-1-202, MCA.)

Subsection (1) remains the same.

(2) DEEINFPFONS-. Unless the context clearly requires
otherwise, the following terms shall have the following
meanings:

(a) “Appllcant“ means any person or business entity which
has applied for 1nspect1on of a voting machine or device under
these rules.

Subsectlons {2) {b) through (2) (1) remain the same.
(3) Such examination shall be conducted by the office of
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secretary of state. who may choose up to two Montana electora
tQ ﬂﬂam_m i .Lhe_mm‘ i ’ e! ’ “t' bl! llt’ 4 auE!’E!t‘ E, L b,

e*eménetéeé;—
(4) The examination shall be held on a day to be agreed
upon by the appligant and the secretary of statey-and-shall

Subsection (5) remains the same.

(6) Examination of voting machines and devices shall be
made only upon application to the secretary of state. Such
application shall be in writing and shall contain the

—feollowing

Subsection (8) remains the samé, but renumbered as (7).
AUTH: Sec. 13-17-107(1) MCA; IMP, Sec. 13-17-107 MCA
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Subsgections (1), (2), (3), (4), and (5) remain the same.

(6) Automatic tabulating equipment shall provide a
visible or audible signal to the operator thereof in the
following cases. i 3 i

- : i -
Ea??*aE*“ggeq?*PWe”E °°EEh?E e?ey “m¥ be—examined—for
Subsections (6) (a), (6)(b), and (7) remain the same.
AUTH: Sec. 13-17-107(1) MCA; IMP, Sec. 13-17-103 MCA

44,3.1704 CRITERIA OF EXAMINATION (1) The examination of
a mechanical voting machine shall be conducted by the examiner
or examiners i i i
out in ARM 44.3.1703(1) as well as: as-fellowss.

—————+a+7it—shaéé—be—§eEerm*ned—tﬁqé—eﬁ—e}eeeerwis—pefméébed

Subsections (1) (k) through (m) renumbered as (1) (a)
through (c).
(2) The examination of a voting device shall be conducted
by the examiner or examiners as follows:
(a) It shall be determined that the criteria in ARM
44 .3 .1704+ta)—+through—td are met.
Subsections (2) (b) and (2) (¢) remain the same.

MAR Notice No. 44-2-91 20-10/24/96



-2836-

(d) At least two of the ballots marked or pierced under
shall contain a vote

for one office in excess of the number of votes which an
elector would be entitled to cast for such office. Failure of
the machine to reject such ballot shall be deemed a material
cause for rejection of the system.

Subsections (2) (e), (2)(f), and (2) (g) remain the same.

AUTH: Sec. 13-17-107(1) MCA; IMP, Sec. 13-17-101 MCA

(1) Within 30 days
after completion of such examination, the secretary of state
or his deputy or deputies shall prepare and file in his office
a report of his findings with respect to the system examined+

Nl red b3 L o Liention-

(2) A copy of such report shall be forwarded by—ee*t*f*ed
i 7 to the appllcant at the
address shown in his application for such, examlnatlon ~Fhe

. ) ) jeli 1 ) : E )
the—postal-authoritica—
(3) If the report approves the system, the secretary of

state shall mail a copy of said report to each election
admlnlstrator of the state of Montana.

féve—daya—effee—eeeéépf—ef—fhe—reburnmreee&pe—ffwmhfhe
AUTH: Sec. 13-17-107(1) MCA;.IMP, Sec. 13-17-101 MCA
44.3.,1708 WAIVER OF CONDITIONS (1) The secretary of state

+ may vary the time and
place of examination flxed by ARM 44.3.1701(4) and (5)-and may
waive any informality in the form of application or procedure
followed in examination, if, in his opinion, such informality
does not substantially affect the validity of his conc¢lusions
with respect to the system examined. AUTH: Sec.
13-17-107(1) MCA; IMP, Sec. 13-17-101 MCA

3. The rules propoged to be repealed are as follows:

Rule 44.3.1001 is on page 44-67 of the Administrative
Rules of Montana.

AUTH: 13-1-202, MCA IMP: 13-10-502(3), MCA
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Rule 44.3.1705 is on page 44-99 of the Administrative
Rules of Montana.

AUTH: 13-17-107(1), MCA IMP: 13-17-102, MCA

Rule 44.3.1709 is on page 44-101 of the Administrative
Rules of Montana.

AUTH: 13-17-107(1), MCA IMP: 13-17-105, MCA

Rule 44.3.1730 is on page 44-137 of the Administrative
Rules of Montana.

AUTH: 13-17-107(2), MCA IMP: 13-17-101, MCA

4. The rules are being amended to clarify language
and delete inconsistencies. The rules are being repealed
because they are no longer necessary or repeat statute,
and is an effort to comply with HJR 5.

5. Interested persons may present their data, views, or
arguments, either orally or in writing, at the hearing.
Written data, views or arguments may also be submitted to
Faira Sheppard, Secretary of State's Office, P, O. Box 202801,
Helena, MT 59620-2801 and must be received no later than
November 21, 1996.

6. Joe Kerwin, Secretary of State's office has been
designated to preside over and conduct the hearing.

2. (2

By: Secretary of State Mike Coofey

~
Angel Fultz,UﬁilﬁHEpviewer

Dated this 11lth day of October, 1996.
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BEFORE THE SECRETARY OF STATE
OF THE STATE OF MONTANA

NOTICE OF PUBLIC
HEARING

In the matter of the proposed
repeal of ARM rule 44.6.106 )
and amendment of ARM rules )
44.6.104, 44.6.105, 44.6.107 )
and 44.6.110 pertaining to UCC )

TO: All Interested Persons.

1. On November 13, 1996 at 10:30 a.m., a public hearing
will be held at the Secretary of State Office Conference Room in
Room 225 of the Capitol Building in Helena, Montana, to consider
the repeal of rule 44.6.106 and the amendments of 44.6.104,
44.6.105, 44.6.107 and 44.6.110.

The Secretary of State will make reasonable accommodations
for persons with disabilities who wish to participate in this
public hearing. If you request an accommodation, contact the
Secretary of State by no later than 5:00 p.m., October 31, to
advise us of the nature of the accommodations that you need.
Please contact Rose Ann Crawford, Secretary of State’s Office,
P.0O. Box 202801, Helena, MT 59620-2801, telephone (406) 444~
5372, fax (406) 444-3976. Persons with disabilities who need an
alternative accessible format of this document in order to
participate in this rulemaking process should contact Rose Ann
Crawford.

2. The rules proposed to be amended provide as follows
with the matter to be stricken interlined and new matter added,
then underlined:

I TICE E TAX L (1)
through (1) (d) remain the same. Auth: Sec. 71-3-206, MCA; IMP,
Sec. 30-9-403, MCA.

4 E FILI OCUMEN - FORM I
CODE (1) The secretary of state and the county clerk and
recorder shall charge and collect for:
(a) filing a financing statement, $7.00;
(b) filing a termination statement, no fee;
(¢) filing a continuation statement, $5.00;
(d) filing a financing statement indicating an assignment,
$5.00;
(e} filing a statement of partial release, $5.00;
(f} filing a statement adding to or changing collateral,
$5.00;
(g) filing any amendment changing debtor name, seeured
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party—name and/or addresses, $5.00;
mww
nd dre
(h) through {m) remain the same but are renumbered (i)
through (n).
Auth: Sec. 30-9-403, MCA; IMP, Sec. 30-9-403, 71-3-125, MCA.

44.6.107 FEES FOR FILING NOTIC AGRICU NS
{1) through (1) (b) remain the same. Auth: Sec. 30-9-403,
MCA; IMP, Sec. 71-3-125, MCA.

44.6.110 REQUIREMENTS QF THE FORMAT FOR THE NOTFICE EILING
OF AGRICULTURAL LIEN (1) through (1) (c) (ii) remain the same.

(d) notation by the eeunty—elerk-and—recorder secretary of
state of the date of filing.

(1) (e) remains the same.
Auth: Sec. 71-3-125, MCA; IMP, Sec. 71-3-125, MCA

REASON: The purpose of the proposed amendments are to change
or eliminate words no longer being used by the Secretary of
State and correct the reguirement that the secured party name
and/or address change is also a $5.00 fee.

3. The rule proposed to be repealed is ARM 44.6.106 and
is located on page 44-239, Administrative Rules of Montana.
The authority section is 30-9-422(a), MCA and IMP, Sec 30-9-
422(a), MCA. The Secretary of State is repealing this rule
because Section 30-9-422, MCA was repealed by the legislature.

4. Interested persons may submit their data, views, or
arguments c¢oncerning the proposed amendments and repeals, either
orally or in writing at the hearing. Written data, views or
arguments may also be submitted to Rose Ann Crawford, Secretary
of State‘s Office, P.O, Box 202801, Helena, MT 59620-2801. Any
comments must be received no later than November 21, 1996.

A representative of the Secretary of State’'s office

will be designated tmer @nduct the hearing.

By: Secretary of State Mike Qooney

SQMM’
J

Dated this 4th day of October, 1996.

Rule ReQ}ewer
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BEFORE THE SECRETARY OF STATE
OF THE STATE OF MONTANA

NOTICE OF PUBLIC
HEARING

In the matter of the proposed )
adoption of new rules )
pertaining to electronic )
storage of local government )
records.

TO: All Interested Persons.

1. On Thursday, November 14, 1996 at 10:00 a.m. a public
hearing will be held in Room 225 of the Capitol Building at
Helena, Montana, to consider the adoption of new rules
pertaining to the electronic storage of local government
records.

The Office of the Secretary of State will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing. If you wish to request an
accommodation, contact the Secretary of State by no later than
5:00 p.m., November 8, 1996 to advise us of the nature of the
accommodation that you need. Please contact Lynn Keller, P.O.
Box 202805, Helena, MT 59620-2805, 406-444-9000 phone, 406-444-
9002 fax, 406-444-9068 TDD. Persons with disabilities who need
an alternative accessible format of this document in order to
participate in thia rulemaking process should contact Lynn
Keller.

2. The proposed new rules provide as follows:
R . CTRONI ORDS ST YST.
LOCAL V. E (1) Electronic records storage

systems may be used for the daily management, storage and
retrieval of documents with a retention schedule of 10 years or
more (long-term documents) or records with a retention schedule
of less than 10 years (short or medium-term documents) .

Auth: 2-6-404, MCA Imp: 2-6-403, MCA

Rule IT, STORAGE REQUIREMENT FOR_ELECTRONICALLY STORED
DOCUMENTS WITH GREATER THAN 10 YEAR RECORD RETENTION SCHEDULE

(1) Original long-term documents that are electronically
stored must either be maintained in paper form or they may be
destroyed or otherwise disposed of if copies are maintained on
archival quality microfilm.

Auth: 2-6-404, MCA Imp: 2-6-403, MCA

R TORAGE REMENT F ELECT) CALL
DOCUMENTS WI S T 10 RECORD TENTION SCHEDULE

(1) Original short or medium-term documents that are

electronically stored may be destroyed or otherwise disposed of
without maintaining a copy in another medium.
Auth: 2-6-404, MCA Imp: 2-6-403, MCA
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3. The rationale for the proposed rules is to identify
which records must be maintained or may be destroyed when stored
on electronic records storage systems. The local government
records committee established in 2-6-402, MCA, has determined
that due to the changing technology of electronic records
storage systems and the uncertainty of the duration of
electronically stored records, it is necessary to require long-
term records be maintained either in hard copy or on microfilm.

4. Interested persons may present their data, views, or
arguments, either orally or in writing, at the hearing. Written
data, views Or arguments may also be submitted to Lynn Keller,
P.0O. Box 202805, Helena, MT 59620-2805 and must be received no
later than Thursday, November 21, 1996.

5. A representative from the Secretary of State’'s office
will be designated to preside over and conduct the hearing.

ot (e

Secretary of State Mike Cooney’

/iﬂé\tff( /h(/gf (‘WH( ’/)z(t‘dL

Rule\ ev1ewer

Dated this 11th day of October 1996.
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BEFORE THE DEPARTMENT OF AGRICULTURE
OF THE STATE OF MONTANA

In the matter of the repeal ) NOTICE OF REPEAL
of ARM 4.13.1001 in its entirety) AND ADOPTION

and the adoption of new rule I )

ARM 4.13.1001A relating to the )

Grain Fee Schedule of lab hours,)

travel time and fees )

TO: All interested persons:

1. On September 5, 1996 the Department of Agriculture
published a notice of proposed repeal and adoption of the
above~stated Grain Laboratory rules at page 2343, 1996
Montana Administrative Register, issue number 17.

2. The Department has repealed ARM 4.13.1001 in its
entirety as proposed and adopted the new rule ARM 4.13.1001A as
a replacement.

3. No comments were received.

W. Ralph®freck, Director Timothy J.
DEPARTMENT OF AGRICULTURE RULE REVIEWER

Certified to the Secretary of State October 11, 1996
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BEFORE THE CLASSIFICATION REVIEW COMMITTEE
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT
of rule 6.6.8301, concerning )
updating references to the NCCI )
Basic Manual for Workers )
Compensation and Employers )
Liability Insurance, 1996 ed. )

TO: All Interested Persons.

1. On September 5, 1996, the classification review
committee published a notice of proposed amendment to rule
6.6.8301 concerning updating references to the NCCI Basic
Manual for Workers Compensation and Employers Liability. The
notice was published at page 2349, of the 1996 Montana
Administrative Register, issue number 17.

2. The classification review committee has amended the
rule as proposed.

3. No comments or requests for hearing were received
regarding the proposed amendment .

4. The proposed changes to the NCCI Basic Manual for
Workers Compensation and Employers Liability become effective
as follows:

B-1333 - Revisions of Basic Manual January 1, 1997
Classifications and Related Rules

Establish new Basic Manual Rule IV-D-14 January 1, 1997
to clarify the classification procedure
for recycling operations

CHRISTY WEIKART, CHAIRPERSON
CLASSIFICATION REVIEW COMMITTEE

(éuu&, Luu/ %

Christy wgﬁkart
Chairperson

0y, Sy ozl

Gdry Spaefﬁ
Rules Rev1ew9r

Certified to the Secretary of State this 11th day of October,
1996.
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BEFORE THE BOARD OF CHIROPRACTORS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment, ) NOTICE OF AMENDMENT, REPEAL
repeal and adoption of rules ) AND ADOPTION OF RULES PER-
pertaining to chiropractors ) TAINING TO CHIROPRACTORS

TO: All Interested Persons:

1. On April 25, 1996, the Board of Chiropractors
published a notice of proposed amendment, repeal and adoption
of rules pertaining to chiropractors at page 974, 1996 Montana
Administrative Register, issue number 8.

2. The Board has amended ARM 8.12.603, 8.12.606,

8.12.615 and 8.12.901 and repealed ARM B8.12.605,
8.12.609, 8.12.612, 8.12.613, 8.12.801 through 8.12.804 exactly
as proposed. The Board is not repealing ARM B.12.607 and not
adopting new rule I as proposed. ARM 8,12.607 will remain in
the rules as it currently appears. The Board has amended ARM
8.12.601, 8.12.604, 8.12.611 and 8.12.902 as proposed but with the
following changes: (authority and implementing sectiong will
be the same ag in the original notice)

“8,12.601 APPLICATIONS (1) through (4) will remain the
same as proposed.
(5) i

Failure to
resubmit the a complete application
within one year will indicate voluntary withdrawal of the

application. T

(6) through (9) will remain the same as proposed.
(a) official transcripts sent directly from the
appropriate educational institution, in
CCE-acgredited chiropractic college;
e : = . .
‘?’ TE!EE?EaEtBH f??“ the Egtfap{?SEte ss%?ege thet—it
. . . Sorred : : , ;

(¢) and (d) will remain the same as proposed, but will be
renumbered (b) and {(c).
(10) will remain the same as proposed.”

“8.12,604 TEMPORARY PERMIT (1) Temporary permit
applicants must show evidence of having completed parts T
through III of the NBCE and may be issued a permit under 37-1-
305(2), MCA, while waiting to take part IV or the state
practical examipation. The permit requires the permit holder
to practice under the on-premises gupervision of a chiropractor
licensed in the state of Montana.

(2) and (3) will remain the same as proposed."
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"8.12.611 INACTIVE STATUS (1) through (2) (a) will remain
the same as proposed.

02 INT RE REME FOR D-APPROVED

PR T ALIFY FOR RTIFICATI IMP, ENT EVALUATOR

(1) In order to qualify for board approval, programs
shall include a minimum of 36 hours of classroom course work

i i } + congigting of

+a} 24 hours of education in impairment rating from a
college certified by the council on chiropractic educations,
and

B> 12 hours ef-edueatieon prepared-by—a medical-deetor
i in a ¢ourse on impairment rating utilizing the
current ition of th ournal of American Medical Agsociation
{(JAMA) Guidelines."

3. The Board has thoroughly considered all comments and
testimony received. Those comments and the Board's responses
are ag follows:

ARM 8.12.601 APPLICATIONS

Comment No. 1: Commentator stated that the first sentence
in subsection (5) should be deleted as the language in the
second sentence is sufficient.

Regponse: The board agrees with commentator and amends
the rule by deleting the first sentence and amending the second
gentence to read, "Failure to submit a complete application
within one year will indicate voluntary withdrawal of the
application."

Comment No. 2: Commentator suggested that the board
delete (9) (b) as the board may verify CCE accreditation using
CCE's list of accredited colleges.

Responge: The board agrees with commentator and deletes
(9) (b) and adds "including the applicant's CCE accredited
chiropractic college" to the end of subsection (9)(a).

Comment No. 3: Commentator suggests that (10) be deleted
as national organizations have too much control over the
profession and the board is in the best position to examine
license applicants.

Response: The board believes that the task of examining
license applicants is best left to professionals who are
capable of developing, administering, and grading examinations.
Moreover, the board determined that Part IV of the exam
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administered by the National Board of Chiropractic Examiners is
an important part of the application process. Therefore, the
comment is rejected.

1 03 EXAM TION REQUIREMENT

Comment No. 4: Commentator suggested that subsection (1)
be deleted as anything pertaining to the National Board of
Chiropractic Examiners is against the best interests of the
state.

Regponge: Same response as that to comment number 3.

(¢] TE PE T

Col nt . 5: Commentator suggested that the word
"examination" be inserted at the end of the first sentence in
subgection (1) following the word *“practical."

Regponge: The board agrees with Commentator and adds the
word "examination.®

Comment No, 6: Commentator suggdested that subsection (1)
be deleted as anything pertaining to the National Board of
Chiropractic Examiners is against the best interests of the
state.

Responge: Same response as that to comment number 3,

8,12. WA, T AT REQUIR T
Comment No. 7: Commentator stated that anything

administered by a national organization takes away any need for
a state board and reduces its credibility and/or ability to
administer an appropriate examination specific to the gstate of
Montana.

Regponse: Same regponse as that to comment number 3.
1 11 \'s T,
Comment, No, 8: Commentators stated that the proposed rule

seemed discriminatory, exceeded the legislative intent for
inactive licensees, created an overburdensome requirement,
.penalized the licensees by requiring an examination, and
required the board to develop a special examination rather than
requiring the passage of the practical examination already
administered.

Responge: The board determined that no problems exist
with the original wording contained in the current rule and
will replace the proposed subsection (2) (b) with the language
previously found in subsection (4) (b). Additionally, the board
had accepted the Commentators’ comment relative to the special
purposes examination and deleted proposed (2) (c).
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ARM B8.12,901 APPLICATIONS FOR CERTIFICATION QOF IMPAIRMENT

EV, ATORS AND ARM 12. MINT IREMENTS FOR ARD -
APPRQVED PR T UALIFY FOR CERTI ATION IMPAIRMENT
EVALUATORS

Comment Mo, 9: Commentator states that the language in

these two rules, as proposed, creates a conflict relative to
the necessity of materials prepared by a medical doctor.

Regponge: The board agrees and has amended the language
as proposed in ARM 8.12.902 to resolve the conflict.

ARM 8.12.605 RECIPROCITY

Comment No, 10: Commentator states that it is unrealistic
to expect a chiropractor in practice for many years to pass the
national boards.

Responge: The board notes that this rule has been
repealed and, therefore, no response isg necessary.

ARM 12.607 PROFESSIONAL ND AND PROPOSED NEW RULE I

Comment No. 11: The board received numerous comments to
the proposed unprofessional conduct rule, all of them
advocating a different approach to the content of such a rule,

Regponse: The board agrees with the commentators and has
determined that it will not adopt the proposed unprofessional
conduct rule. Instead, the board will not repeal ARM 8.12.607
until such time as a new conduct rule may be adopted.

BOARD OF CHIROPRACTORS
MARVIN HARRIS, D.C,, CHAIRMAN

BY: (2&&u“7u ig;ng

ANNIE M, BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

£,

77
ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, October 11, 1996,
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The notice originally intended for this page has been
removed from this publication at the request of the agency.
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BEFORE THE MONTANA LOTTERY
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment, ) NOTICE OF AMENDMENT, REPEAL
repeal and adoption of rules ) AND ADOPTION OF RULES
pertaining to the organizational ) PERTAINING TO THE MONTANA
rule, instant tickets and prizes ) STATE LOTTERY

TO: All Interested Persons:

1. On August 8, 1996, the Montana Lottery published a
notice of proposed amendment, repeal and adoption of rules
pertaining to the Montana State Lottery at page 2110, 1996
Montana Administrative Register, issue number 15,

2. The Division has amended rules 8.127.,101, 8.127.1004,
8.127.1005, and 8.127.1201 and repealed rule 8.127.1003
exactly as proposed. New Rule I (8.127.1202) was adopted as
proposed.

3. No comments or testimony were received.

MONTANA LOTTERY
JERRY LACHERE, DIRECTOR

py: /(Zw A

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

(‘}L« v /11(1—(,)( (y

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, October 11, 1996.
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BEFORE THE MONTANA LOTTERY
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT OF

of rules pertaining to retailer ) 8,127.407 RETAILER
commission and sales staff ) COMMISSION AND B8.127.1007
incentive plan ) SALES STAFF INCENTIVE PLAN

TO: All Interested Persons:

1. On June 6, 1996, the Montana Lottery published a
notice of proposed amendment of the above-stated rules at page
1479, 1996 Montana Administrative Register, issue number 11.

2. The Board has amended the rules exactly as proposed.

3. No comments or testimony were received.

MONTANA LOTTERY
JERRY LACHERE, DIRECTOR

BY: é{’/u' Aa (I&cﬁ(f

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

/.
/f;LL( ‘24} ‘&i?{?{j

ANNTE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, October 11, 1996.
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BEFORE THE DEPARTMENT OF ENVIRONMENTAL QUALITY
OF THE STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF
ruleg 17.54.102, 106, 107, 309, and) AMENDMENT OF RULES
333, bringing current rules in line)
with EPA regulations in order to )
maintain federal authorization of )
the state hazardous waste program. )

(Waste Management)

To: All Interested Persons

1. On September 5, 1996, the department published notice
of proposed amendment of the above-captioned rules at page 2357
of the Montana Administrative Register, Issue No. 17.

2. The rules were amended as proposed, with no changes.

3. No comments were received.

DEPARTMENT OF ENVIRONMENTAL QUALITY

M

T GHTEHOLM, Deputy Director

Reviewed by:

JO%S F. NO&TH, Rule Reviewer

Certified to the Secretary of State _Qctober 11, 1996
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BEFORE THE DEPARTMENT OF ENVIRONMENTAL QUALITY
QF THE STATE OF MONTANA

In the matter of the transfer of ) NOTICE OF TRANSFER
rules 26.4.101A through 26.4.1830, )
pertaining to reclamation, with }
the exception of any repealed )
rules. )
(Reclamation)

To: All Interested Persons

1. Pursuant to Chapter 418, Laws of Montana 1995,
effective July 1, 1995, the reclamation functions of the
Department of State Lands were transferred to the Department of
Environmental Quality. In order to implement that legislation,
ARM 26.4.101A through 26.4.1830, inclusive with the exception of
any repealed rules, are transferred to the Department of
Environmental Quality, ARM 17.24.101 through 17.24.1826. (Refer
to 2-15-133, MCA).

2. The Department of Environmental Quality has determined
that the transferred rules will be numbered as follows:

OLD NEW

26.4.101A 17.24.101 General Provisions

26.4.101B 17.24.102 Definitions

26.4.102 17.24.103 Exploration License--Application and
Conditions

26.4.103 17.24.104 Exploration (Temporary) Roads

26.4.104 17.24.105 Conduct of Explcoration Operations

26.4.104A 17.24.106 Exploration Drill Hole Plugging

26.4.105 17.24.107 Reclamation Requirements--Exploration

26.4.105A 17.24.108 Exploration Reclamation Deferred

26.4.106 17.24.115 Reclamation Plans

26.4.107 17.24.116 Operating Permit: Application
Requirements

26.4.107A 17.24.117 Permit Conditions

26.4.107B 17.24.118 Annual Report

26.4.107C 17.24.119 Permit Amendments

26.4.107D 17.24.120 Permit Revisions

26.4.107E 17.24.121 Permit Reviews

26.4.107F 17.24.122 Permit Assignment

26.4.107G 17.24.123 Permit Consolidation

26.4.107K 17.24.128 Inspections: Frequency, Method, and
Reporting

26.4.107L 17.24.129 Ingpections: Response to Citizen
Complaints

26.4.107M 17.24.132 Enforcement: Processing of Violations
and Penalties

26.4.107N 17.24.133 Enforcement: Abatement of Violations
and Permit Suspension

26.4.1070 17.24.134 Enforcement: Assessment and Waiver of
Penalties

26.4.107P 17.24.136 Notices and Orders: Issuance and
Service

26.4.107Q 17.24.137 Notices and Orders: Effect
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Bonding: Determination of Bond Amount
Bonding: Adjustment of Amount of Bond
Bonding: Replacement of Bond

Bonding: Form of Bond

Bonding: Surety Bonds

Bonding: Certificates of Deposit
Bonding: Letters of Credit
Abandonment or Completion of Operation
Abandoned Pits: Objectionable
Effluents

Disclosure of Information

General Compliance

Blasting Operations: Complaint
Procedure

Blasting Operations: Participation and
Cooperation of Persons Using
Explosives

Blasting Operations: Orders of the
Department

Mills and Reprocessing Operations:
Definitions

Mills: Applicability of Rules to Mills
Mills: Operating Permit Application
Mills: Operating Plans

Mills: Reclamation Plans

Mills: Cessation or Completion of
Operation

Reprocessing of Waste Rock and
Tailings

Definitions

Small Miner Placer and Dredge Bonding
(Interpretive Rule) Operational
Recommendations for Small Miners
Comparable Utility and Stability of
Reclaimed Areas--Standards for Bond
Release for Small Miners

Small Miner Bond Forfeiture and SMES
Revocation

Small Miner Cyanide Applications
Small Miner Cyanide Baseline
Information

Small Miner Cyanide Operating Plans
Small Miner Cyanide Reclamation Plans
Small Miner Cyanide Processing
Facilities Performance Standards and
Bonding

Applicability

Definitions

Bond or Other Security

Site Information

Mining and Reclamation Plan
Landowner's Consent to Reclamation
Additional Requirements for Bentonite
Mines

Approval or Disapproval of an
Application for a Contract
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Amendment and Revision of Contracts
Annual Progress Report

Penalties

Definitions

Format and Supplemental Information
Legal, Financial, Compliance and
Related Information

Baseline Information: Environmental
Resources

Maps

Baseline Information: Prime Farmland

Investigation

Operations Plan

Blasting Plan

Air Pollution Control Plan

Fish and Wildlife Plan

Reclamation Plan

Plan for Protection of the Hydrologic
Balance

Plan for Ponds and Embankments
Strip or Underground Mining Near
Underground Mining

Diversions

Protection of Public Parks and
Historic Places

Relocation or Use of Public Roads
Plans for Disposal of Excess Spoil
Transportation Facilities Plan

Coal Conservation Plan

Grazing Plan

Prime Farmlands: Special Application
Requirements

Coal Mining Operations on Areas or
Adjacent to Areas Including Alluvial
Valley Floors: Special Application
Requirements

Auger Mining: Special Application
Requirements

Coal Processing Plants and Support
Facilities Not Located Within the Mine
Permit Area: Special Application
Requirements

Filing of Application and Notice
Submisgsion of Comments and Written
Objections

Informal Conference

Review of Application

Findings and Notice of Decision
Improvidently Issued Permits: General
Procedures

Improvidently Issued Permits:
Revocation

Extension of Time to Commence Mining
Conditions of Permit

Review of Existing Permits

Permit Revisions
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Permit Renewal

Permit Amendment

Transfer of Permits
Administrative Review

Records Retention

Change of Contractor

General Backfilling and Grading
Requirements

Final Grading Requirements
Cut-and-Fill Terraces

Small Depressions

Permanent Impoundments

Burial and Treatment of Waste
Materials

Storage and Final Disposal of Garbage
and Other Debris

Disposal of Offsite-Generated Waste
and Fly Ash

Contouring

Highwall Reduction

Adjacent Strip and Underground Mining
Operations

5lides and Other Damage

Buffer Zones

Monitoring for Settlement

Thick Overburden and Excess Spoil
Disposal of Excess Spoil

Temporary Cessation of Operations
Permanent Cessation of Operations
Coal Fires

Signs and Markers

General Requirements For Road and
Railroad Loop Construction

Location of Roads and Railroad Loops
Embankment s

Soil Removal

Hydrologic Impact of Roads and
Railroad Loops

Surfacing of Roads

Maintenance of Roads

Impactg of Other Transport Facilities
Other Support Facilities

Permanent Roads

General Requirements for Use of
Explosives

Preblagting Survey

Blasting Schedule

Surface Blasting Requirements
Seismograph Measurements

Records of Blasting Operations
General Hydrology Requirements
Permanent Sealing of Drilled Holes
Water Quality Performance Standards
Reclamation of Drainages

General Requirements for Temporary and
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Permanent Diversion of Overland Flow,
Through Flow, Shallow Ground Water
Flow, and Ephemeral, Intermittent and
Perennial Streams

26.4.636 17.24.641 Special Requirements for Temporary
Diversions

26.4.637 17.24.642 Special Requirements for Permanent
Diversions

26.4.638 17.24.643 Sediment Control Measures

26.4.639 17.24.644 Sedimentation Ponds and Other
Treatment Facilities

26.4.640 17.24.645 Discharge Structures

26.4.641 17.24.646 Acid- and Toxic-Forming Spoils

26.4.642 17.24.647 Permanent and Temporary Impoundments

26.4.643 17.24.650 Ground Water Protection

26.4.644 17.24.651 Protection of Ground Water Recharge

26.4.645 17.24.652 Ground Water Monitoring

26.4.646 17.24.653 Surface Water Monitoring

26.4.647 17.24.654 Transfer of Wells

26.4.648 17.24.655 Water Rights and Replacement

26.4.649 17.24.656 Discharge of Water into Underground
Mines

26.4.650 17.24.657 Postmining Rehabilitation of

Sedimentation Ponds, Diversions,
Impoundments, and Treatment Facilities

26.4.651 17.24.658 Stream Channel Disturbances and Buffer
Zones

26.4.652 17.24.659 Wells and Underground Openings: Safety

26.4.701 17.24.701 Removal of Soil

26.4.702 17.24.702 Redistribution and Stockpiling of Soil

26.4.703 17.24.703 Substitution of Other Materials for
Soil

26.4.711 17.24.704 Establishment of Vegetation

26.4.713 17.24.705 Timing of Seeding and Planting

26.4.714 17.24.706 Cover Crops and Mulching

26.4.716 17.24.707 Method of Revegetation

26.4.717 17.24.708 Planting of Trees

26.4.718 17.24.709 S0il Amendments and Other Management
Techniques

26.4.719 17.24.710 Livestock Grazing

26.4.720 17.24.715 Annual Inspections for Revegetated
Areas

26.4.721 17.24.716 Eradication of Rills and Gullies

26.4.723 17.24.717 Monitoring

26.4.724 17.24.719 Use of Revegetation Comparison
Standards

26.4.725 17.24.720 Periods of Responsibility

26.4.726 17.24.721 Vegetation Production, Cover, Diversity,
Density and Utility Requirements

26.4.728 17.24.722 Composition of Vegetation

26.4.730 17.24.730 Season of Use

26.4.731 17.24.731 Analysis for Toxicity

26.4.732 17.24.732 Vegetation Requirements for Previously
Cropped Areas

26.4.733 17.24.733 Measurement Standards for

Trees, Shrubs, and Half-Shrubs
Montana Administrative Register 20-10/24/96
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Protection and Enhancement of Fish,
Wildlife, and Related Environmental
Values

Air Resources Protection

Postmining Land Use

Coal Conservation

Alluvial Valley Floors: Preservation
of Essential Hydrologic Functions and
Protection of Farming

Alluvial valley Floor: Protection of
Farming and Prevention of Material
Damage

Alluvial valley Floors: Monitoring
Alluvial valley Floors: Significance
Determination

Alluvial vValley Floors: Material
Damage Determination

Prime Farmland: Scoil Handling

Prime Farmlands: Revegetation
Alternate Reclamation: Submission of
Flan

Alternate Reclamation: Approval of
Plan and Review of Operation
Alternate Reclamation: Alternate
Postmining Land Uses

Alternate Reclamation: Alternate
Revegetation

Auger Mining: General Requirements
Auger Mining: Specific Performance
Standards

Auger Mining: Requirements for Permit
Remining: Applicability

Remining: Application and Operating
Requirements

Remining: Eligibility for Abandoned
Mine Land Status

Remining: Bonding

General Application and Review
Requirements

Application Requirements for In-Situ
Coal Processing Operations

General Performance Standards

In Situ Coal Processing Operation
Performance Standards

In Situ Uranium Processing Operation
Performance Standards

Subsidence Control

Buffer Zones

Placement and Disposal of Underground
Development Waste: Special Application
Requirements

Disposal of Underground Development
Waste: General Requirements

Disposal of Underground Development
Waste: Valley Fill

Disposal of Underground Development
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Waste: Head-of-Hollow Fill

Disposal of Underground Development
Waste: Durable Rock Fills

Placement and Disposal of Coal
Processing Waste: Special Application
Requirements

Disposal of Coal Processing Waste
Paermit Requirement

Notice of Intent to Prospect
Information and Monthly Reports
Renewal of Permits

Environmental Monitoring

Drill Holes

Roads and Other Transportation
Facilities

Grading, Soil Salvage, Storage and
Redistribution

Revegetation

Diversions

Removal of Equipment

Hydrologic Balance

Toxic- or Acid-Forming Materials
Drilling

Test Pits: Application Reguirements,
Review Procedures, Bonding, and
Additional Performance Standards

Bond, Requirements for Drilling
Operations

Bond Release Procedures for Drilling
Operations

Bonding: Definitions

Bonding: Determination of Bond Amount
Bonding: Period of Responsibility for
Alternate Revegetation

Bonding: Adjustment of Amount of Bond
Bonding: Form of Bond

Bonding: Terms and Conditions of Bond
Bonding: Incapacity of Surety
Bonding: Certificates of Deposit
Bonding: Letters of Credit

Bonding: Replacement of Bond

Bonding: Bond Release Application
Contents

Bonding: Advertisement of Release
Applications and Receipt of Objections
Bonding: Inspection of Site and Public
Hearing or Informal Conference
Bonding: Departmental Review and
Decision on Bond Release Application
Bonding: Hearing on Bond Release
Decision

Bonding: Criteria and Schedule for
Release of Bond

Reassertion of Jurisdiction

Bonding: Procedure for Forfeiture
Bonding: Effect of Forfeiture

20-10/24/96



L1119
.1120

L1121

.l1z2z2
L1125
L1129
L1131
L1132

26.4.,1133

26.4.1134

26.4.1135

26.4.1136

26.4.1137

26.4.,1138

26.4.1141

26.4.1142
26.4.1143

26.4.1144

26.4.1145

26.4.1146
26.4.1147
26.4.1148
26.4.1201
26.4.1202
26.4.1203
26.4.1204

26.4,1205

26.4.1206

20-10/24/96

17.

17.

17.

17.

17.

17.

17.

17.

17.

17,

17.

17.

17.

24.

24

24

24,

24.

24

24.

24

24.

24.

24

24.
.24,
.24.
.24
.24.
.24

.24

24

.1128
L1129

.1135%

L1136
. 1137
.1138
.1140
.1141

.1142

1143

.1144

L1145

1146

1147

L1151

1152

L1153

1154

1155

L1156

1157

11658

1201

L1202

1203

.1204

.1205

L1210

-2859-

Bonding: Criteria for Forfeiture
Bonding: Determination of Forfeiture
Amount

Bonding: State Agencies and Political
Subdivisions

Notice of Action on Collateral Bond
Liability Insurance

Annual Report

Protection of Parks and Historic Sltes
Areas Upon Which Coal Mining is
Prohibited: Definitions and Standard
for Measurement of Distances

Areas Upon Which Coal Mining is
Prohibited: Procedures for
Determination

Areas Upon Which Coal Mining is
Prohibited: Permission to Mine Near
Public Road

Areas Upon Which Coal Mining is
Prohibited: Relocation or Closure of
Public Road
Areas Upon
Prohibited:
Dwelling
Areas Upon
Prohibited:
Agencies
Areas Upon
Prohibited:
Affected
Designation
Definition
Designation
Exemptions
Degignation

Which Coal Mining is
Waiver to Mine Near

Which Coal Mining is
Consultation with Other

Which Coal Mining is
Designation Process Not

of Lands Unsuitable:

of Lands Unsuitable:

of Lands Unsuitable:
Prospecting on Deasignated Lands
Designation of Lands Unsuitable:
Petition for Designation or
Termination of Designation
Degignation of Lands Unsuitable:
Notice and Action on Petition
Designation of Lands Unsuitable:
Hearings on Petition
Designation of Lands
Decision on Petition
Designation of Lands Unsuitable:
Base and Inventory System
Frequency of Inspections

Method of Inspections
Availability of Inspection Reports
Inspections in Response to Citizen
Complaints

Inspections in Response to
Notification by the Federal Coal
Regulatory Authority

Notices, Orders of Abatement and

Unsuitable:

Data
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Cessation Orders: Issuance and
Service

Notices of Noncompliance and Cessation
Orders: Informal Hearings

Notices of Noncompliance and Cessation
Orders: Effect of Inability to Comply
Notices of Noncompliance and Cessation
Orders: Continuation of Health and
Safety Related Activities

Cessation Orders: Additional
Affirmative Obligations

Procedure for Assessment and Waiver of
Civil Penalties

Point System for Civil Penalties and
Waivers

Suspension and Revocation of Permits;:
Determination of Pattern of Violations
Suspension and Revocation of Permits:
Public Notice of Show Cause Order
Suspension and Revocation of Permits:
Service of Process

Suspension and Revocation of Permits:
Effect of Suspension or Revocation
Individual Civil Penalties: When
Asgessed

Individual Civil Penalties: Amount
Individual Civil Penalties: Procedure
for Assessment

Individual Civil Penalties: Payment
Small Operator Assistance Program:
Program Services

Small Operator Assistance Program:
Eligibility for Assistance

Small Operator Assistance Program:
Filing for Assistance

Small Operator Assistance Program:
Application Approval and Notice

Small Operator Assistance Program:
Data Requirements

Small Operator Assistance Program:
Qualification of Laboratories

Small Operator Assistance Program:
Agsistance Funding

Small Operator Assistance Program:
Applicant Liability

Restrictions on Employee Financial
Interests: Responsibilities of the
Commissioner

Restriction on Employee Financial
Interests: Responsibilities of
Employees

Restrictions on Employee Financial
Interests: Definitions

Restrictions on Employee Financial
Interests: Filing of Statement
Restrictions on Employee Financial
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26.4.1252
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26.4.1254
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26.4.1260
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26.4.1262
26.4.1263
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Interests: Contents of Statement
Restrictions on Employee Financial
Interests: Effect of Failure to File
Statement

Restrictions on Employee Financial
Interests: Gifts and Gratuities
Restrictions on Employee Financial
Interests: Resolution of Prohibited
Interests of Employees

Restrictions on Employee Financial
Interests: Resolution of Prohibited
Financial Interests of the
Commissioner

Restrictions on Financial Interests:
Multiple Interest Advisory Boards
Requirements for the Conduct of
Blasting Operations

Certification of Blasters

Blaster Training Courses

Suspension or Revocation of Blaster
Certification

Modification of Existing Permits
Modification of Existing Permitsg:
Issuance of Revisions and Permits
Nonconforming Structure

Rules Applicable to Ccoal Operations
Only

Applicability of Federal Law
Litigation Expenses: When Department
May Award
Litigation Expenses:
Petition

Litigation Expenses:
Petition and Answer
Definitions

Filing of

Content of

" Applicability Determination

Application for Permit: General
Requirements and Procedures
Contents of Application: Map
Contents of Application: Compliance
Information

Contents of Application:
Overburden Information

Mineral and

Contents of Application: Studies and
Inventories

Contents of Application: Blasting
Information

Contents of Application: Mining and
Reclamation Plans

Contents of Application: Mine-Site

Location Information

Performance
Reclamation

Standards
Plan:

Specific Requirements

Water Quality: Other Laws,

Degradation

Addition and

Non-
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26.4.1818 17.24.1818 Water Quality: Impoundment
26.4.1819 17.24.1819 Water Quality: Treatment
26.4.1820 17.24.1820 Water Quality: Drainage
26.4.1824 17.24.1824 Topsoiling

26.4.1827 17.24.1825 Planting and Revegetation
26.4.1830 17.24.1826 Forms

3. The transfer of rules 26.4.101A through 26.4.1830 is
necessary because the Department of State Lands was eliminated
by Chapter 418, Laws of Montana 1995 and the reclamation
functions exercised by that agency were assumed by the
Department of Environmental Quality.

LM, Deputy Director
of Environmental Quality

Reviewed by:

J%ﬁN F. NORTH, Rule Reviewer

Certified to the Secretary of State October 11, 199g_.
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BEFORE THE DEPARTMENT OF ENVIRONMENTAL QUALITY
OF THE STATE OF MONTANA

In the matter of the transfer of ) NOTICE OF TRANSFER
rules 36.7.901 through 36.7.5502, )
pertaining to major facility )
giting, and 36.8.101 through )
36.8.134, pertalining to the )
renewable energy grant and loan )
program, with the exception of any )
repealed rules. )
(Energy)

To: All Interested Persons

1. Pursuant to Chapter 418, Laws of Montana 1995,
effective July 1, 1995, the functions exercised by the energy
division of the Department of Natural Resources and Conservation
were transferred to the Department of Environmental Quality. 1In
order to implement that legislation, ARM 36.7.901 through
36.7.5502, inclusive with the exception of any repealed rules,
are transferred to the Department of Environmental Quality, ARM
17.20.101 through 17.20.1902, and ARM 36.8.101 through 36.8.134,
inclusive with the exception of any repealed rules, are
transferred to the Department of Environmental Quality, ARM
17.84.101 through 17.84.134. {(Refer to 2-15-133, MCA).

2. The Department of Environmental Quality has determined
that the transferred rules will be numbered as follows:

OLD NEW

Sub-Chapter 9 1 - Transmission Line Exemption

36.7.901 17.20.101 General Provisions

36.7.902 17.20.102 Eligible Exemptions for Upgrades

36.7.903 17.20.103 Eligible Exemptions for Relocationg

36.7.904 17.20.104 Eligible Exemptions for Reconstruction

36.7.905 17.20.105 Notice of Intent to Construct an
Exempt Facility

36.7.906 17.20.106 Board Action

36.7.907 17.20.107 Construction Monitoring by Department

36.7.908 17.20.108 Local, State, and Federal Permits

Sub-Chapter +2 2 - Geothermal Investigation Reports

36.7.1201 17.20.201 Definitions

36.7.1202 17.20.202 Long-Range Plans

36.7.1203 17.20.203 Initial Field Reports

36.7.1204 17.20.204 Periodic Field Reports

36.7.1205 17.20.205 Final Field Reports

36.7.1206 17.20.206 Geological Reports

36.7.1207 17.20.207 Confidentiality

Sub-Chapter % 3 - General Provisions

36.7.1501 17.20.301 Definitions

36.7.1502 17.20.302 Public Record--Confidentiality

36.7.1503 17.20.303 Format

Sub-Chapter 16 5 - Long-Range Plans
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36.7.1601

36-7.1602

36-7.1603

36.7.1604

36.7-1605

36-7-1606

17.

17.

17.

17.

17.

17.

Sub-Chapter 18

36.

36
36.

36.

36.

36.7

36.

7

.7,
7.

1801

1802
1803

.1804

.1805

.1806
L1807

17

17.
17.

17.

17.

17.
17.

Sub-Chapter 19

36.7.1901 17.
36.7.1902 17.
36.7.1903 17.
36.7.1904 17.
Sub-Chapter 2t
36.7.2101 17.
36.7.2102 17.
36.7.2103 17.
36.7.2104 17
36.7.2105 17.
36.7.2106 17.
36.7.2107 17.
36.7.2108 17.
36.7.2109 17.

Montana Administrative Register
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20.502

20.503

20.504

20.505

20.506
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General Requirements

Identification of Facilities and
Expected Application Dates

Service Area Utilities, Forecasted
Energy Demand and Supply

Service Area Utilities, Pooling,
Interconnection, Exchange, Purchase
and Sale Agreements

Service Area Utilities, Negotiations
Over Resource Acquisition or Sale,
Pooling, Interconnection,
Transmission, Exchange, Purchase or
Sale of Energy

Competitive Utilities and
Non-utilities, Projected Demand

& - Waivers

.20.601

20.602
20.603

20.604

20.605

20.606
20.607

Waiver of Provisions of Certification
Proceedings

Notification of Regquest for Waiver
Contents of Notice of Request for
Waiver Pursuant to 75-20-304(1), MCA
Contents of Notice of Request for
Waiver Pursuant to 75-20-304(2), MCA
Contents of Notice of Request for
Waiver of Requirements Relating to
Consideration of Alternative Sites
Pursuant to 75-20+304(3), MCA

Board Action on Request for Waiver
Content of an Application Following
Receipt of Waiver Pursuant to
75-20-304(3), MCA

1 - Notice of Intent to File an Application

20.701
20.702
20.703
20.704

Purpose of Notice

Content of Notice of Intent
Changes or Additions to Notice
Filing Fee Reduction

8 - General Requirements for Applications

20.801

20.802
20.803

.20.804

20.805
20.806
20.807

20.810
20.811

Requirements of the Department of
Healti—and-
) ] 1i = L of

Application, Number of Copies
Application, Format

Documentation of Information Sources
and Omission of Certain Information
Requirements

Supplemental Material

Changes in an Application

Amendment to Application--New
Application

Related Projects--Single Facility
All Facilities, Estimated Cost of
Facility
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36.

36

36.

36,

7

.7

7

7

L2110

L2113

L2114

L2115

36.7.2116

17.

17.

17.

17.
17.

20.

20.

20.

20,
20.

812

815

816

817
818
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Energy Generation and Conversion
Facilities, Estimated Cost of Energy
or Product

Linear Facilities: FEstimated Annual
Costs

All Facilities, Service Area
Utilities, Copies of Contracts for
Purchase of Materials or Sale of
Energy from the Proposed Facility
All Facilities, Pricing Policy

All Facilities, Evaluation of Economic
Costs and Benefits

Sub-Chapter 22 9 - Application Requirements for Service Area
Utilities Explanation of Need for Generation, Conversion and
Linear Facilities
36.7.2201

36.7.2202

36,

36.

36.

36.

36.

36.

36.

36.

36.

36.

36.

36.

36,

36.

36

36

20-10/24/96

7.

.7

7.

2203

.2204

. 2205

.2206
L2207
.2208

L2209

.2210

L2211

L2212
L2213
.2214
L2215
.2216
L2217

2218

17.20.901

17.

17.

17.

17.

17.

17.
17.

17.

17.

17.

17

17.

17.

17.

17.

20.

20.

20.

20,

20.

20.

20.

.20.

20

20.

.20,

20.

20.

20.

20.

202

903

904

905

206

907

908

209

.910

911

.920

.921

922

923

924

928

929

Generation and Conversion Facilities,
Explanation of Need

Generation and Conversion Facilities,
Resource Forecast

Generation and Conversion Facilities,
Pooling, Interconnection, Exchange,
Purchase and Sale Agreements
Generation and Conversion Facilities,
Data Requirements for Energy and Peak
Demands

Generation and Conversion Facilities,
Assesament of the Role of the Proposed
Facility in Meeting Energy Needs
Generation and Conversion Facilities,
Uncertainty Analysis

All Facilities, Reliability Criteria
Generation and Conversion Facilities,
Interruptible and Curtailable Load
Data

Generation and Conversion Facilities,
Destination and Distribution Patterns
of Energy to be Produced

Generation and Conversion Facilities,
Energy Conservation Programs
Generation and Conversion Facilities,
Categories for Reporting Customer
End-Use Data

Electric Transmission Lines,
Explanation of Need

Electric Transmission Lines, Transient
Stability Considerations

Electric Transmission Lines, Power
Transfer Capacity, Voltage Drop
Electric Transmission Lines,
Reliability of Service

Electric Transmission Lines, Economy
Considerations

Other Linear Facilities, Explanation
of Need

All Facilities, Pooling,
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Interconnection, Exchange,
and Sale Agreements

Purchase,

Sub-Chapter 23 12 - Application Requirements for Competitive
Utilities Explanation of Need for Generation and Conversion

Facilities

36.7.2301 17.
36.7.2302 17.
36.7.2303 17.

20,
20,
20,

Sub-Chapter 24 13

Alternatives

36.7.2401 17.
36.7.2402 17.
36.7.2403 17.
36.7.2404 17.
36.7.2405 17,
36.7.2410 17.
36.7.2411 17.
36.7.2417 17.

20.

20.

20.

20.

20.

20.

20.

20.

1201
1202
1203

Market Analysis
Marketability Forecasts
Uncertainty Analysis

- Application Requirements--Evaluation of

1301

1302

1303

1309

1310

1304

1305

1311

Generation and
Evaluation of

Service Area Utilities,
Conversion Facilities,
Alternatives

Service Area Utilities, Generation and
Conversion Facilities, Criteria for
Evaluation of Alternatives to the
Proposed Facility

Service Area Utilities, Generation and
Conversion Facilities, Evaluation of
Alternative Load-Resource Balances
Competitive Utilities and

Nonutilities, Generation and
Conversion Facilities, Evaluation of
Alternatives

Competitive Utilities and
Nonutilities, Generation and
Conversion Facilities, Criteria for
Evaluation of Alternatives to the
Proposed Facility

Service Area Utilities, Electric
Transmission Lines, Evaluation of
Alternatives

Service Area Utilities, Electric
Transmission Lines, Criteria For
Evaluation of Alternatives
Pipeline Facilities, Evaluation of
Alternatives

Sub-Chapter 25 }4 - Application Requirements: Alternative
Siting Study and Baseline Data Requirements

36.7.2501 17.20.1401
36.7.2502 17.20.1402
36.7.2503 17.20.1403
36.7.2504 17.20.1404
36.7.2505 17.20.1405
36.7.2506 17.20.1408

Montana Administrative Register

Energy Generation and Conversion
Facilities, General Requirements of
the Alternative Siting Study

Energy Generation and Conversion
Facilities, Preferred Site Criteria
Energy Generation and Conversion
Facilities, Exclusion Areas

Energy Generation and Conversion
Facilities, Sensitive Areas

Energy Generation and Conversion
Facilities, Areas of Concern

Energy Generation and Conversion
Facilities, Delineation of the Study
Area
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36.7.2507 17.20.1409 Energy Generation and Conversion
Facilities, Analysis of Delivered Cost
of Energy in the Study Area

36.7.2508 17.20.1410 Energy Generation dnd Conversion
Facilities, Identification of
Economically Feasible Siting Areas

36.7.2509 17.20.1411 Energy Generation and Conversion
Facilities, Reconnaissance

36.7.2510 17.20.1412 Energy Generation and Conversion
Facilities, Selection of Candidate
Siting Areas

36.7.2511 17.20.1415 Energy Generation and Conversion
Facilities, Inventory, General
Requirements

36.7.2512 17.20.1416 Energy Generation and Conversion
Facilities, Inventory, Environmental
Information

36.7.2513 17.20.1417 Energy Generation and Conversion

) Facilities, Selection of Alternative
Sites

36.7.2514 17.20.1418 Energy Generation and Conversion
Facilities, Baseline Study, General
Requirements

36.7.2515 17.20.1419 Energy Generation and Conversion
Facilities, Baseline Data Requirements

: and Impact Assessment

36.7.2516 17.20,1420 Energy Generation and Conversion
Facilities, Comparison of Alternative
Sites

36.7.2517 17.20.1421 Energy Generation and Conversion
Facilities, Selection of the Preferred
Site

36.7.2530 17.20.1426 Linear Facilities, General
Requirements of the Alternative Siting
Study

36.7.2531 17.20.1427 Linear Facilities, Preferred Route
Criteria

36.7.2532 17.20,1428 Linear Facilities, Exclusion Areas

36.7.2533 17.20.1429 Linear racilities, Electric
Transmission Lines, Sensitive Areas

36.7.2534 17.20.1430 Linear Facilities, Electric
Transmission Lines, Areas of Concern

36.7.253% 17.20.1431 Linear Facilities, Pipelines,
Sensitive Areas and Areas of Concern

36.7.2536 17.20.1434 Linear Facilities, Delineation of the
Study Area

36.7.2537 17.20.1435 Linear Facilities, Reconnaissance

36.7.2538 17.20.1436 Linear Facilities, Selection of Study
Corridors

36.7.2539 17.20.1437 Linear Facilities, Inventory, General
Requirements

36.7.2540 17.20.1438 Linear Facilities, Inventory,
Environmental Information

36.7.2541 17.20.1439 Linear Facilities, Selection of
Alternative Routes

36.7.2543 17.20,1440 Linear Facilities, Baseline Study,
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36.7.2544

36.7.2545

36.7.2546

36.7.25%47

17.:%

17.

17.

17.

20.

20.

.1444

.1445

1446

1447
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General Requirements

Linear Facilities, Electric
Transmission Lines, Baseline Data
Requirements and Impact Assessment
Linear Facilities, Pipelines, Baseline
Data Requirements and Impact
Assessment

Linear Facilities, Comparison of
Alternative Routes

Linear Facilities, Selection of the
Preferred Route

Sub-Chapter 36 1% - Application Requirements--Facility
and Design

Description

36.7.3001

36.
36.

36.

36.

36.

36.

36.

36.

L3002

L3003

.3004

L3005

L3009

.3010

L3011

.3012

17.20.1501

17.

17.

17.

17.

17.

17.

17.

17.

Sub-Chapter 35
36.7.3502

36.

36.

36.

36.

36.

36

7.

7.

7.

7.

3503

L3504

.3505

3506

3507

3508

17.

17.

17.

17.

17.

17.

17.

20,

20.

20.

20.

20

20.

20,

20.

20.

20.

20.

20.

20.

20.

1502

1503

1504

1505

L1509

1510

1511

1512

Energy Generation and Conversion
Facilities, General Requirements of
the Facility Description and Design
Energy Generation and Conversion

*Facilities, Design Characteristics

Energy Generation and Conversion
Facilities, Construction Description
Energy Generation and Conversion
Facilities, Operation and Maintenance
Analysis

Energy Generation and Conversion
Facilities, Decommissioning Methods
Linear Facilities, Design
Characteristics

Linear Facilities, Electric
Transmission Facilities, Construction
Description

Linear Facilities, Pipeline
Facilities, Construction Description
Linear Facilities, Operation and
Maintenance Description

- Decision Standards

.1601

1602

1603

1604

1606

1607

1608

Energy Generation and Convergion
Facilities, Service Area Utilities,
Need Standard

Energy Generation and Conversion
Facilities, Competitive Utilities,
Need Standard

Energy Generation and Conversion
Facilities, Minimum Impact Standard
All Facilities, Utilities, Public
Interest, Convenience and Necessity
Standard

Electric Transmission Lines, Service
Area Utilities, Need Standard
Linear Facilities, Minimum Impact
Standard

Linear Facilities, Minimum Impact
Standard for Centerlines

Sub-Chapter 46 17 - Centerlines for Linear Facilities and

Montana Administrative Register
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Associated Facilities

36.7.4001 17.20.
36.7.4002 17.20.
36.7.4003 17.20.
36.7.4004 17.20.
36.7.4005 17.20
36.7.4006 17.20.
Sub-Chapter 5¢ 18
36.7.5001 17.20.
36.7.5002 17.20.
36.7.5003 17.20.
36.7.5004 17.20.
Sub-Chapter 55 192
36.7.5501 17.20.
36.7.5502 17.20.

Sub-Chapter
36.
36.
36.
36.
36.
36.
36.
36.
36,
36,
36.
36.
36.

20-10/24/96
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.101
.102
.103
-104
.105
.108
.109
L1111
.113
.114
. 115
.116
.117

.121
.122
.123
.124
.128
.130
.131

1701

1702

1703

1704

L1705

1706

-2869-

Conditional Approval of Routes or
Corridors

Centerline Evaluation in an Approved
Route or Corridor--General
Requirements

Electric Transmission Lines,
Centerline Evaluation in an Approved
Route, Information Requirements
Pipelines, Centerline Evaluation in an
Approved Route, Information
Requirements

Linear Associated Facilities,
Centerline Evaluation in An Approved
Corridor, Information Reguirements
Final Centerline Approval

- Amendments to Certificates

1801

1802

1803

1804

Notification of Proposed Change or
Addition to a Facility or Associated
Facility for Which a Certificate has
been Granted

Contents of Notice to Amend A
Certificate

Certificate Amendment Pursuant to
Change in Department of Environmental
Quality or Board of Environmental Review Permit
Decisions on Certificate Amendments

- Facility Monitoring

1901
1902

Monitoring Required by Certificate
Electric Transmission Lines,
Monitoring Requirements

1 - Renewable Energy Grant and Loan Program

17.84
17.84
17.84
17.84

17.84.
17.84.
17.84.
17.84.
17.84.
17.84.
17.84.

.101
.102
.103
.104
17.84.
17.84,
17.84,
17.84.
17.84.
17.84.
17.84.
17.84.
17.84.

Policy and Purpose of Rules
Definitions

Eligible Projects

Eligible Applicants

Renewable Energy Advisory Council
Size of Awards

Type of Award

Application

Supplemental Material

Changes or Additions

Application Submittal Deadlines
Application Evaluation Procedure
Environmental Feasibility and
Compliance with Statutes and Rules
Conditions on Grants

Grant Contract

Payment of Grants

Reports and Accounting

Solicited Grant Proposals
Applications and Results Public
Loan Conditions
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36.8.132 17.84.132 Authorization for Loan Consideration
36.8.133 17.84.133 Evaluation of Loan Requests
36.8.134 17.84.134 Interest Rates

3. The transfer of rules 36.7.901 through 36.7.5502,

and 36.8.101 through 36.8.134, is necessary because the energy
division of the Department of Natural Resources and

Conservation was transferred to the Department of Environmental

Quality by Chapter 418, Laws of Montana 1995 and the functions
exercised by that agency in regards to energy were assumed by
the Department of Environmental Quality.

—tema
CURT CHISHOLM, Deputy Director
Departmeps” of Environmental Quality

Reviewed by:

Jé#N F. NORTH, Rule Reviewer

Certified to the Secretary of State Qctober 11, 19%6 .
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BEFORE THE HUMAN RIGHTS COMMISSION
OF THE STATE OF MONTANA

In the matter of the

ADOPTION of A.R.M. 24.9.601 through
24.9.612 regarding proof of
discrimination and REPEAL of

Rules 24.9.801, 24.9.803, 24.9,.804,
24.9.1101, 24.9.1102, 24.9.1103,
24.9.1104, 24.9.1105, 24.9.1106,
24.9.1401, 24.9.1402, 24.9.1403,
24.9.1404, and 24.9.1405.

NOTICE OF ADOPTION
AND REPEAL OF RULES

— S

TO: All Interested Persons.

1. On July 3, 1996, the Montana Human Rights Commission
published notice at page 1790 of the Montana Administrative
Register, Issue No. 13, of its intent to consider the adoption
of new rules and the repeal of certain existing rules regarding
proof of discrimination.

2. A public hearing was held on Auguat 5, 1996, in Helena,
Montana. Written comments were also received prior to the
cloaing date of July 31, 1996.

3. After consideration of the comments received on proposed
new rules III, VI, VII, VIII, and X, the commission has adopted
new rules III, VI, VII, VIII, and X, with the following changes
(deletions indicated by strikeeut, new additions underlined):

RULE III (24.9.603 RETALIATION AND COERCION PROHIBITED

(1) and (2) (as proposed)

(3) When a respondent or agent of a respondent has actual
or constructive knowledge that proceedings are or have been
pending with the commission or in court to enforce a provision
of the act or code, —
significant adverse action taken by respondent or the agent of
respondent against a charging party or complainant wag—in

while the proceedings were pending or within six months
following the final resclution of the proceedings wil]l create a
disputable presumption that the adverse _action was _in

retaliation for protected activity.
AUTH: 49-2-204, MCA; 49-3-106, MCA
IMP: 49-2-301, MCA; 49-3-208, MCA

RULE VI (24.9.606) FAILURE TO MAKE REASONABLE ACCOMMODATION
- EMPLOYMENT DISCRIMINATION BECAUSE OF A DISABILITY (1) and (2)
(as proposed)

(3) "Reasonable accommodation" to a person with a
physical or mental disability for the purposes of enabling the
person to perform the essential functions of an employment
position may include:
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(a) making existing facilities used by employees readily
accessible to and usable by individuals with physical or mental
digabilities; and

(b) job restructuring, part-time or modified work
dchedules, reassignment to vacant positions which _the employee
is qualified to hold, acquisition or modification of equipment
or devices, appropriate adjustment or modificationa of
examinations or training materials or policies, the provision of
qualified readers or interpreters, and other similar
accommodations for individuals with physical or mental
disabilities.

(4) (a8 proposed)

(5) For purposes of determining whether an accommodation
to a physical or mental disability is reasonable, "undue
hardship*® means an action requiring significant difficulty or
extraordinary cost when considered in light of:

(a) the nature and expense of the accommodation needed;

(b) the overall financial resources of the facility or
facilities involved in the provisionm of the accommodation, the
number of persons employed at the facility, the effact on
expenses and resources of the facility, and other impacts of the
accommodation on the operation of the facility;

(c) the overall financial resources of the
business, the overall size of the business of the employer with
respect to the number of employees, and the number and type and
location of the facilities of the employer; and

(d) the type of operation or operations of the employer,
including composition, structure, and functiona of the work
force of the employer, and the geographic separateness and
administrative or fiscal relationship of the facility or
facilitiea in question to the employer.

(6) (as proposed)

(7) If an employer defends an adverse employment action
against a person with a physical or mental disability on the
grounds that an accommodation would endanger the health or
safety of a person, but—the—employer—did-—net the emplover’s
failure to independently assess whether the accommodation would
create a reasonable probability of substantial harm;—¢the
commienion—will—Pprepume will create a disputable presumption
that the employer‘s Jjustification is a pretext for
discrimination on the basis of disability.

4a)(8) Independent assessment of the risk of substantial
harm is evaluation by the employer of the probability and
severity of potential injury in the circumstances, taking into
account all relevant information regarding the work and medical
higtory of the person with the dimsability before taking the
adverse employment action in question.

AUTh: 49-2-204, MCA; 49-3-106, MCA
IMP: 49-2-101(15), MCA; 49-3-101(3), MCA; 49-3-210, MCA:
49-3-202, MCA.
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RULE VII (24.9.607) PROHIBITED MEDICAL EXAMINATTIONS AND
INQUIRIES - EMPLOYMENT DISCRIMINATION BASED ON DISABILITY

(1) - (3) (as proposed)

(4) An employer, agent of an employer, employment agency
or labor organization may require a medical examination of a
perscn after an offer of employment has been made and prior to
the commencement of the employment duties and may condition the
offer of employment on the regults of the examination if:

(a) all entering employees or union members in the same
job category are subjected to the same examination regardless of
disability;

{b) information obtained regarding the medical condition
or history of a person is treated as a confidential medical
record; and

(c) information obtained is collected and maintained in
accordance with the requirements of the Americans with
Disabilities Act (ADA) where the employer, employment agency or
labor organization is subject to ADA requirements.

(5) (as proposed)

(6) An employer, after a conditional offer of employment
to a prospective employee, may inquire whethar the prospective
employee is certified or eligible to be certified as
vocationally handicapped for the purposes of the subsequent
injury fund, pursuant to Title 39, Chapter 71, Part 9 of the
Montana Workers’ Compensation Act.

AUTH: 49-2-204, MCA; 49-3-106, MCA.

IMP: 49-2-303, MCA; 49-3-201, MCA; 49-3-202, MCA,

RULE VIII (24.9.608) FAILURE TO ACCOMMODATE - EMPLOYMENT
DISCRIMINATION BASED ON RELIGION (1) and (2) (as proposed)

(3) For purposes of providing equal employment
opportunities, an employer hasa a duty to accommodate an
employee’s religion unless to do so would cause a more than de
minimis hardship on the conduct of the business.

(a) An employee whose religion conflicts with an
employment requirement has a duty to inform the employer of the
conflict in a timely manner.

(b) Once informed of a religion based conflict, an
employer has a duty to initiate good faith efforta to
accommodate the conflict. An employer can demonstrate that an
accommodation to an employee’s religious belief or practice is
not-reasenable would cause a more than de minimis hardship with
proof that the accommodation would require a significant cost to
the businesgs, would violate contract obligations which cannot be
reconciled, or would otherwise cause a more than de wminimis
hardship to the employer.

(e) The employer and the employee have a mutual
obligation to engage in bilateral cooperation in a search for a
reasonable resolution of conflicts which may arise between an
employer’s business and an employee’s religion.

(4) (as proposed)
AUTH: 49-2-204, MCA; 49-3-106, MCA.
IMP: 49-2-303, MCA; 49%-3-201, MCA; 49-3-202, MCA.
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RULE X (24.9,610) BURDEN OF PROOF - DISPARATE TREATMENT

(1) (a8 proposed)

(2) A prima facie case of discrimination or retaliation
based on disparate treatment means evidence from which the trier
of fact can infer that adverse action against the charging party
was motivated by respondent’s consideration of charging party’s
membership in a protected class, protected activity, or
association with or relation to a person who is a member of a
protected class or who has engaged in protected activity.

(a) The elements of a prima facie case will vary
according to the type of charge and the alleged violation, but
generally consist of proof:

{i) That charging party is a member of a protected class
or engaged in protected activity;
(ii) That charging party
ought and was ifi for a loyment, hougi service
credit or other opportuni made ava le by t ondent;
and

(iii) That tkere-isa-ecausal-connection petween the-adverge
action—and —the-—memberchip-—in——the protected —eclass—or—the
protectedactivity charging party was denied the cpportunity, or
otherwise subjected to adverse _action by respondent in
eire tances raigi a reasonable inference that c n art
was treated differently because of mepbership in a protected
class or becauge of protected activity.

(b) sumstential evidence-—of o

a-protected—elass—or—protected-netivityr——
Examplep of evidence establighing a reasonable inference that

chargin arty wag treated differently because of m ership in

a_protected class or because of protected activity include:

(i) proof that respondent continued _t ma the
employment, housing, gervice, credit, or other opportunity
availak pers #ho are not mem = game protected
clase ag charging party;

(ii) roo at Bimilarl ituated rgong outgi t
protected clags were treated more favorably;

(iid) roof that ¢t e was close ximit i time
between protecte ctiv £t [} n d adver
action by the respondent;

(iv) roof tha respondent intende to diperimina
against persons of the protected class; or

v} th roof that there i caugal connection between
adverse actio the r ondent and the char ty’

membership in a protected class or protected activity.

(3) ~ (5) (as proposed)

AUTH: 49-2-204, MCA; 49-3-106, MCA

IMP: 49-2-101, MCA, 49-2-303, MCA, 49-2-304, MCA,
49-2-30%, MCA, 49-2-306, MCA, 49-2-307, MCA, 49-2-308, MCA,
49-2-.403, MCA, 49-3-101, MCA, 49-3-103, MCA, 49-3-104, MCa,
49-3-201, MCA, 49-3-202, MCA, 49-3-203, MCA, 49-3-204, MCA,
49-3-205, MCA, 49-3-206, MCA, 49-3-207, MCA, and 49-3-208, MCA.
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4. After coneideration of the comments received on the
proposed rules, the Commisgsion has adopted tha following rules
as proposed:

RULE I 24.9.601 URPOSE OF THESE RULES REG ING PROOF OF
UNLAWFUL DISCRIMINATION

AUTH: 49-2-204, MCA; 49-3-106, MCA

IMP: 49-2-301, MCA through 49-2-404, MCA; 45-3-103, McCa,
49-3-104, MCA, and 49-3-201 through 49-3-209, MCA

RULE I 24.9.602 MEMBERSHIP IN A PROTECTED CLASS

AUTH: 49-2-204, MCA; 49-3-106, MCA

IMP: 49-2-101, MCA, 49-2-303, MCA, 49-2-304, MCA,
49-2-305, MCA, 49-2-306, MCA, 49-2-307, MCA, 49-2-308, MCA,
49-2-403, MCA, 49-3-101, MCA, 49-3-103, MCA, 49-3-104, MCA, 49-
3-201, MCA, 49-3-202, MCA, 49-3-203, MCA, 49-3-204, MCA, 49-3-
205, MCA, 49-3-206, MCA, 49-3-207, MCA, and 49-3-208, MCA.

RULE IV (24.9.604) DISCRIMINATION PROHIBITED - EMPLOYMENT

AUTH: 49-2-204, MCA; 49-3-106, MCA

IMP: 49-2-303, MCA; 49-2-308, MCA; 49-3-201, MCA;
49-2-202, MCA,

RULE V 24.9.60 EMPLOYM DISCRIMINATION: REASONABLE
DEMANDS /BONA FIDE OCCUPATIONAL QUALIFICATION EXCEPTIONS

AUTH: 49-2-204, MCA; 49-3-106, MCA

IMP: 49-2-101(1), MCA; 49-2-101(15), MCA; 45-2-303, MCA;
49-3-101(1), MCA; 49-3-101(3), MCA; 49-3-101(5), MCA: 49-3-201,
MCA; 49-3-202, MCA.

RULE IX 24.59.609 DISCRIMINATIO! PROHIBITED - PUBLIC
ACCOMMODATION

AUTH: 49-2-204, MCA; 495-3-106, MCA

IMP: 49-2-101(15), MCA; 49-2-304, MCA; 49-2-101(3), MCA;
49-3-208, MCA.

RULE XI (24.9.611) BURDEN OF PROOF - MIXED MOTIVE CASE

AUTH: 49-2-204, MCA; 49-3-106, MCA

IMP: 49-2-101, MCA, 49-2-303, MCA, 49-2-304, MCA,
49-2-305, MCA, 49-2-306, MCA, 49-2-307, MCA, 49-2-308, MCA,
49-2-403, MCA, 49-3-101, MCA, 49-3-103, MCA, 49-3-104, MCA, 49-
3-201, MCA, 49-3-202, MCA, 49-3-203, MCA, 49-3-204, MCA, 49-3-
205, MCA, 49-3-206, MCA, 49-3-207, MCA, and 49-3-208, MCA.

RULE XIT 24.9.612 BURDEN OF PROOF - DISP. TE_IMPACT

AUTH: 49-2-204, MCA; 49-3-106, MCA

IMP: 49-2-101, MCA; 49-2-303, MCA; 49-2-304, MCA;
49-2-305, MCA; 49-2-306, MCA; 49-2-307, MCA; 49-2-308, MCA;
49-2-403, MCA; 49-3-101, MCA; 49-3-103, MCA; 49-3-104, MCA; 49-
3-201, MCA; 49-3-202, MCA; 49-3-203, MCA; 49-3-204, MCA; 49-3-
205, MCA; 49-3-206, MCA; 49-3-207, MCA; and 49-3-208, MCA.
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5. The Commission has repealed rules 24.9.801, 24.9.803,
24.9.804, 24.9.1101, 24.9.1102, 24.9.1103, 24.9.1104, 24.9.1105,
24.9.1106, 24.9.1401, 24.9.1402, 24.9.1403, 24.9.1404, and
24.9.1405, as proposed.

6. The Commission has thoroughly considered the comments and
testimony received on the proposed rules. The following is a
sunmary of the comments received, with the Commission’s
responses to those comments:

Comment 1: Many persong with disabilities and organizations
representing persona with disabilities, including Michael
Regnier, Peter Leech, Carol Hovland and Megan Piedade, all
members and representatives of the Coalition of Montanans
Concerned with Disabilities, Mike Mayer, director of Summit
Independent Living Project, and James Meldrum, executive
director of Montana Independent Living Project, expressed
support for the rules which detail requirements for
accommodation of disabilities in the work place and in public
accommodations. These commenters described in detail how their
lives and the lives of those they serve have been impacted by
disability, and how the new rules will assist business owners
with understanding and implementing accommodations statewide,
and improve the enforcement process so that they and those they
represent can take full advantage of the resources of their
communities. These commenters urged the Commissaion to adopt the
proposed rules without substantial amendments.

Response 11 The Commission agreed with the need for rules,
based in part on these comments. Althcugh some amendments have
been made in response to other comments, the subatantive
provisiona of the proposed rules are adopted without major
changes.

Comment 2: The Montana Department of Commerce Building Codes
Bureau commented that proposed Rule VI, "Failure To Make a
Reasonable Accommodation - employment discrimination because of
a disability" might be utilized to impose building conatruction
requirements on owners which might not otherwise be required
under the state’s building construction standards.

Response 2: It is true that the Montana Human Rights Act may
impose different reguirements on an employer doing business in
a building from those applied to the owner or builder of the
building. The state building code is designed to govern
construction, while the Montana Human Rjghts Act governs the
uses made of a particular building. Owners or building
contractors should be aware of the uses to be made of the
particular building during the planning and construction process
to avoid unnecessary remodeling and retrofitting expenses.
However, the Commission emphasizes that only a reasonable
accommodation is required; extensive remodeling or retrofitting
which create an undue hardship on the employer are not reguired.
The proposed rule does not change existing interpretations of
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the Montana Human Rights Act and similar provisions of the
Americans with Disabilities Act. No change has been made in
reaponse to this comment.

Comment 3: The Montana Department of Commerce Building Codes
Bureau commented that proposed Rule IX, "Discrimination
Prohibited - Public Accommodations™ might require building
ownersa to alter or modify existing buildings to achieve
compliance, and that it uses undefined terms, "architectural
barriers” and "readily achievable.™

Response 3: It is true that the Montana Human Rights Act may
require public accommodations to alter or modify existing
buildings to achieve compliance. However, this is only required
where the removal of architectural barriers is readily
achievable. The term "architectural barrier®™ has been
extensively interpreted in federal case law, and is used
frequently in other statutes including the Americans with
Disabilities Act, see, e.g., 42 USC § 12182(b) (2) (A) (iv). It is
also the subject of a specific federal law, the Architectural
Barriers Act of 1968, 42 USC §§ 4151, et geqg. The term "readily
achievable" is extensively defined in the Americans with
Disabilities Act, see 42 USC § 12181(9), and has been conatrued
in federal case law applying its provisions. The proposaed rule
does not change existing interpretations of the Montana Human
Rights Act and similar provisions of the MAmericans with
Disabilities Act. No change has been made in response to thias
comment .

Comment 4: The Montana Department of Commerce Building Codes
Bureau recuested that a provision be included in the rules which
specifies that the Commission’s rules do not impose any
enforcement duties on the Bureau.

Response 4: The Commispion cannot impose by rule any
enforcement obligation on the Bureau. However, the Governmental
Code of Fair Practices, at §49-3-205, MCA, does prohibit a state
or local facility from being used in the furtherance of any
diseriminatory practice, or a governmental agency from becoming
party to a plan that has the effect of sanctioning
discriminatory practices,. The proposed rule does not change
exiating law, The requested provision is not included.

Comment 5: Several commenters, including State Farm Insurance
Companies, the Montana Chamber of Commerce, the Montana School

Boards Association, and the Montana Department of
Administration, State Personnel Divieion, commented on two
proposed rules in which presumptions arise. The presumptions

arise in proposed Rule III, from significant adverse action
against a charging party or complainant when a respondent hasa
actual or constructive knowledge that proceedings under the act
or code are pending with the Commission or in court, and in
proposed Rule IV, from an employer's failure to independently
asgess whether accommodation of a disability would create a
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reasonable probability of substantial harm. The comments
suggeat that these presumptions should be described as
rebuttable or disputable.

Response 5: Although exiseting law makes all presumptions
disputable unless otherwise stated, the Commission agrees that
a specific reminder of the disputability of presumptions would
be helpful. All references to presumptions have therefore bheen
amended to include the modifier "disputable."

Comment 6; The Montana Department of Administration, State
Personnel Division, commented that proposed Rule II contains a
reference to discrimination because of "political beliefs or
ideas as set forth in the act or code." The comment suggested
that the rule limit the reference to "political beliefsa® as
described in the Montana Human Rights Act, §49-2-308(1) (c), MCA.

Response 6: Proposed Rule II is designed to implement both the
Montana Human Rights Act, which refers to "political beliefs* as
cited above, and the Governmental Code of Fair Practices, which
refers to *political ideas" instead. Ses, e.g.
§ 49-3-201(1), MCA. The rule does not substitute either term
for the other, but simply usea both terms, so that both statutes
are clearly implemented. The rule contains a clear explanation
that the terms are "as set forth in the act or code.® The
proposed rule does not change existing interpretations of the
Montana Human Rights Act or the Governmental Code of Fair
Practices. No change has been made in response to this comment.

Comment 7: The Montana School Boards Association requested that
the Commisaion clarify that proposed Rule VI{(2)} (k) only requires
reassignment of a person to a vacant position "for which they
are qualified."

Repponse 7: This clarification has been adopted.

Comment 8: The Montana School Boarda Aseociation requeated that
the Commigsion supply additional examples of evaluation tools
for assessing the safety and welfare of individuals, in proposed
Rule VI, sectiomn (7) (b), and to clarify the meaning of "medical
reports."

Regponse 8: After a review of the rule as a whole, the
Commission has decided that this section is unnecessary, and may
tend to confuse employers and others attempting to conduct an
independent analysis of safety issues in @aeeking Jjob
accommodations, Therefore, this section has been eliminated.

Comment 9: The Montana School Boards Association requested that
the Commispion remove the proviaions of proposed Rule VIT,
section (2), which prohibit the use of an employment application
form which inquires about potential physical or mental
disability or states a requirement for a pre-offer medical
examination during the application process. The MSBA asgerts
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that although the use of application forms containing such
inquiries or statements are "certainly suspect," they should not
lead to strict liability.

Response 9: The proposed rule implements §49-2-303(1) (e), MCA,
which specifically prohibits the use of an employment
application which expresses a limitation, specification or
discrimination, or an intent to make a limitation based on
physical or mental disability, unless based on a bona fide
occupational requirement. An employment application which
inquires about disability, requests medical information, or
states an intent to raquire a medical examination as a condition
of the initial application for employment is clearly expressing
such a limitation or intent. Section (2) must be read in
conjunction with section (1) of the proposed rule, which permits
a disability inquiry or medical examination requirement when it
is shown to be job-related and consistent with business
necesaity. Where it is not, employers should be required to
correct non-conforming applications accordingly. The proposed
rule does not change existing interpretations of the Montana
Human Rights Act and similar provisions of the Americans with
Disabilities Act, see, e.g. 42 USC § 12112(d) (2). The requested
changes have not been adopted.

Comment 10: The Montana School Boards Association requested
that the Commission clarify in proposed Rule VIII that a person
claiming religious discrimination has the burden of proving an
observance, practice or belief based on established tenets of a
firmly held religious belief. The association also expressed
concern that the rule requires an employer to "articulate an
accommodation for a ‘nebulous religioua belief’ without
definition of what the religious belief might be.®

Response 10: The Commission concludes that the proposed
language adequately reflects the purpose of the religious
digerimination provisions of the Act, and is well-grounded in
the gtate and federal constitutions. The proposed addition of
a requirement that a religious belief be well-esgtablighed and
firmly held invites a disasection and attack on the worthiness of
an individual‘s religious belief system, and implies that some
religious observances, practices or beliefs may be of less value
than others, a judgment that the state and federal constitutions
prohibit. The proposed rule does not extend an employer’s duty
beyond that required by the Act. The requested change has not
been adopted.

Comment 11: The Montana School Boards Association commented
that Proposed Rule VIII uges incongistent terms to limit the
employer’s requirement to accommodate a religious belief, using
"more than de minimis hardship" in one paragraph and "not
reasonable® in another.
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Response 11: The Commission agrees with this comment. Proposed
Rule VIII has been modified to use the phrase "more than a de
minimis hardship*® in both paragraphs.

Comment 12: The Montana School Boards Asscociation requested
that the Commission address the issue of attorney fees in a
mixed motive case described in proposed Rule XI, where the
reapondent engaged in unlawful discrimination but the same
action would have been taken in any event, and there is
therefore no award of damages to the charging party. The
association recommended that the Commission adopt language
providing that in this case the charging party is not eligible
for attorney feas.

Response 12: The Commiasion does not have jurisdiction over
awarda of attorney faes. Pursuant to §49-2-505(4), MCA, an
action for attorney fees must be brought in district court. The
requested modifications have not been adopted.

Comment 13: The Montana School Boards Association commented
that in its opinion the Commission has not identified a
reascnable necessity for the proposed repeal and amendment of
rules as required by §2-4-305(6) (b), MCA, and that many of the
proposed rules are interpretive rules under §2-4-308, MCA, and
therefore muast contain a disclaimer that the rules are merely
interpretive, and a party cannot be charged with a substantive
violation of such a rule.

Regponse 13; The Commission identified in its proposal for
rulemaking the necessity for repealing old and outdated rules
and subatituting new rules to clarify the requirements of the
Montana Human Rights Act and the Governmental Code of Fair
Practices. Many of the repealed rules are outdated in view of
current case law and do not adequately define the duties of
enployers, public accommodations, and others. The new rules
also more clearly reflect the intent of the act and code to make
Montana discrimination law consiatent with federal law,
particularly in the area of accommodation of disability, so that
Montana citizens are not held to different and confusing
standards.

Section 2-4-308, MCA, which requires a disclaimer for
interpretive regulations, applies only to interpretive rules
adopted pursuant to an agency’s implied rulemaking authority.
The Montana Human Rights Commission has expreass rulemaking
authority under 8§49-2-204 and 49-3-106, MCA. These rules are
not subject to the disclaimer requirement.

No modifications of the proposed rules have been made in
regponsea to this comment.

Comment 14: The Montana Chamber of Commerce commented that if
one of the purposes of the rules is to interpret and apply
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current case law, that citationa to the specific case law would
be helpful additions to the text of the rules.

Response 14: The Commission recognizes a need to balance the
public’s intereat in the case law which has interpreted and
applied the act and code with the need for simple rules which
will remain relatively intact over time. Any listing of case
precedents is destined to become outdated almost immediately,
and keeping such a list up to date would be a major effort and
require almost continuous rulemaking. The Commission prefera
the approach it has taken in these rules, which is to update
them periodically to reflect new developments in statutes, state
or federal administrative decisions or court cases, related
regulatory guidelines, or other interpretative developments,
without citing specifiec sources in the rules themselves. No
changes have been made in response to this comment.

Comment 15: After hearing comments and reviewing the rule as
a whole, Commission staff believed that portions of proposed
Rule X, Burden of Proof - Disparate Treatment, describing the
means of establishing a prima facie case, were not a clear
statement of the case law in this area. Staff recommended
amendments to more clearly address the proof required to
egtablish a prima facie casa.

Responge 15: The Commission has adopted the staff
recommendation as proposed.

7. The amendments, adoptions and repeals are effective
October 25, 1996.
Jane Lopp, Chair
Montana Human Rights Commission

aye s A Mas it £

Anne L. MacIntyre, Administrator
Montana Human Righta Commission

— y 4 [—
=~ clﬂnf«;nﬁjj /(/‘ ,414(«,f33’“
David A. Scott, Rule Reviawer

Department of Labor

Certified to the Secretary of State October 11, 1996
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF AMENDMENT OF
amendment of rules related to ) ARM 24.16.1509 AND 24.16.1510
the minimum hourly wage rate )

TO ALL INTERESTED PERSONS:

1. On September 5, 1996, the Department published notice
at pages 2363 through 2365 of the Montana Adwministrative
Register, Issue No. 17, to consider the amendment of ARM
24.16.1509 and 24.16.1510, related to the wminimum hourly wage
rate.

2. On September 27, 1996, a public hearing was held in
Helena concerning the proposed amendments at which oral comments
were received. No written comments were received prior to the
closing date of October 4, 1996.

3. After consideration of the comments received on the
proposed rules, the Department has amended the rules exactly as
proposed.

4. The Department has thoroughly considered the comment s
and testimony received on the proposed rules. The following is
a summary of the comments received, along with the Department 'y
response to those comments:

Comment : Don Judge of the Montana AFL-CIO made comments in
support of the proposed amendments,
Response: The Department has made the amendments exactly as
proposed.

5. As explained in the Notice of Public Hearing, the

amendments are effective as of October 25, 1996, but are
applicable to work performed on or after October 1, 1996.

/ o
9/ 770%4 ;é&«“

David A. Scott Laurie Ekanger, Commissioner
Rule Reviewer DEPARTMENT OF LABOR & INDUSTRY

certified to the Secretary of State: October 11, 1996.
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BEFORE THE BOARD OF MILK CONTROL
OF THE STATE OF MONTANA

In the matter of amendment of ) NOTICE OF EMERGENCY
a rule to alter the flexible ) AMENDMENT TO ARM
economic formula for producer } 32.24.301

class I milk.

TO: All Interested Persons:
1. Reasons for the emergency action are:

a) That the milk industry has recently agreed on
pricing concession and compromises, all of which were tied and
predicated upon the basic formula price plus $2.55 and not
upon the flexible economic formula. Through beoard hearing in
August 1996, new rules were adopted to implement these
changes. The emergency order gives the milk industry up to
120 days to approach the board with a means to solve the
problem with the economic formula.

b) That the board has recently had cause to believe
that 1f the settlement agreement should fall apart because the
economic formula, causes too low a price to be paid to
producers, then welfare conditions are in imminent peril by
putting more Montana dairy farmers at a higher risk of going
out-of -business, as well as the possibility of dairy
processors also going out-of-business.

<) That if the board did not act immediately to
preclude the activation of the flexible economic formula, the
result would be to seriously jeopardize or interfere with the
Montana consumer's right to an adequate supply of wholesome
class I milk and to otherwise disrupt and injure the milk
industry. Such welfare conditions are in imminent peril.

d) That the flexible economic formula was established
in 1976, has not been updated since, and is woefully outdated.

e) That because of the exceedingly high cost of cattle
feed and a dwindling supply of milk nationwide, it appears the
flexible economic formula may be triggered and that result
would mean substantial injury to the milk industry in the
state of Montana.

f}) Therefore, the board intends to adopt the following
emergency rule., The rule as adopted will be mailed to all
licensed producers, processors and commenting parties and
published as an emergency rule in the next issue of the
Register.

2. The emergency amendment will be effective November
1, 1996,
3. The text of the emergency amendment is as ftollows:
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(text of present rule with matter to be stricken interlined
then underlined)

and new matter added,

(1) -(3) Remain the same,.
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(b) The class I butterfat differential will be
calculated by multiplying the most recent Chicago area
butterfat price (grade A 92 score) as reported by the United
State department of agriculture, by a factor of .118 and the
resulting answer will be rounded to the nearest half cent,
wWhen milk does not test 3.5 percent butterfat, the price per
CWT will be adjusted by—the-above—resulting—eatenviation for
each .1 percent the butterfat test moves up or down.

(4) - (8) (b) Remain the same."

AUTH: 81-23-302, MCA

IMP: 81-23-302, MCA

4 The rationale for the emergency amendment is set

forth in paragraph 1.

5. A standard rulemaking procedure will be undertaken
prior to the expiration of this emergency rule.

6 Interested persons are encouraged to submit their
comments during the upcoming standard rulemaking process. If
interested persons wish to be personally notified of that
rulemaking process, they should submit their names and
addresses to the Milk Control Bureau, 301 N. Roberts Street -
Room 236, PO Box 202001, Helena, MT 59620-2001.

MONTANA BOARD OF MILK CONTROL
MILTON J. OLSEN, Chajirman

By £
A

. urence Petersen, Exec.
Officer, Board of Livestock
Department of Commerce

By

Lon Mitchell, Rule Reviewer
Livestock Chief Legal Counsel

Certified to the Secretary of State October 11, 1996.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF THE
of rules 46.10.409, 46.10.410, ) AMENDMENT AND
46.18.502 and 46.18.505 and the ) REPEAL OF RULES

repeal of 46.18.507 pertaining
to child care fee scales

TO: All Interested Persgons

1. On September 5, 1996, the Department of Public Health
and Human Services published notice of the proposed amendment of
rules 46.10.409, 46.10.410, 46.18.502 and 46.18.505 and the
repeal of 46.18.507 at page 2372 of the 1996 Montana
Administrative Register, issue number 17.

2. The Department has amended rules 46.10.409, 46.10.410,
46.18.502 and 46.18.505 and repealed rule 46.18.507 as proposed.

3. No comments or testimony were received.

S Muﬂ/g%%@wn hy

Rule Reviewer Director’, Public Hkalth and
Human Services

Certified to the Secretary of State October 11, 1996,
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE AMENDMENT
OF RULES

In the matter of the amendment )
of rules 46.13.302, 46.13.303, )
46.13.304, 46.13.401 and )
46.13.502 pertaining to the low )
income energy aggistance )
program (LIEAP) )

TO: All Interested Persons

1. On August 8, 1996, the Department of Public Health and
Human Services published notice of the proposed amendment of
rules 46.13.302, 46.13.303, 46.13.304, 46.13.401 and 46.13.502
pertaining to the low income energy assistance program (LIEAP)
at page 2136 of the 1996 Montana Administrative Register, issue
number 15.

2. The Department has amended rules 46.13.302, 46.13.303,
46.13.304, 46.13.401 and 46.13.502 as proposed.

3. No comments or testimony were received.

a5 Bl petoe

Rule Reviewer Director; Public Hpalth and
Human Services

Certified to the Secretary of State October 11, 1996.
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VOLUME NO. 46 OPINION NO. 24

INSURANCE - Applicability of open meeting law to Montana Life
and Health Insurance Guaranty Association board of directors;
OPEN MEETINGS - Applicability of open meeting law to Montana
Life and Health Insurance Guaranty Association board of
directors;

RIGHT TO KNOW - Applicability of open meeting law to Montana
Life and Health Insurance Guaranty Association board of
directors;

STATE AGENCIES - Status of Montana Life and Health Insurance
Guaranty Association;

MONTANA CODE ANNOTATED - Title 2, chapter 3, part 2; sections
2-3-102, -201, -203(1), 33-10-201, -203(3), -204 to -207, -209,
-216, -217, -228, 39-71-2610;

MONTANA CONSTITUTION - Article II, section 9;

OPINIONS OF THE ATTORNEY GENERAL - 46 Op. Att’'y Gen. No. 1
(1995) .

HELD: The proceedings of the Montana Life and Health
Insurance QGuaranty Association (MLHIGA} board of
directors are subject to the Open Meeting Law, Mont.
Code Ann. tit. 2, ch. 3, pt. 2. Thus, the MLHIGA may
close a meeting only when and to the extent that the
demands of individual privacy clearly exceed the
merits of public disclosure.

October 10, 1996

Mr. Mark O'Keefe

State Auditeor and
Commissioner of Insurance
Mitchell Building, Room 270
P.0O. Box 4009

Helena, MT 59604-4009

Dear Mr. O‘'Keefe:
You have requested my opinion on the following question:

Are the proceedings of the Montana Life and Health
Insurance Guaranty Association (MLHIGA) board of
directors subject to the Open Meeting Law, Mont. Code
Ann. tit. 2, ch. 3, pt, 27

You state that because the MLHIGA has many attributes of both a
private and a public entity, questions have arisen concerning
whether it is subject to the open meeting law. Specifically,
the MLHIGA is required by statute to submit to the insurance
commigsioner a plan of operation and any amendments thereto.
Mont. Code Ann. § 33-10-216. The plan and any amendments become
effective upon approval in writing by the commissioner. Id. On
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February 29, 1996, the MLHIGA submitted an amended plan of
operation to you for approval. You denied approval, determining
that the MLHIGA is a public board and therefore required to
provide a procedure for public participation. The MLHIGA
disagrees and asserts that it is not a public board and
therefore is not required to set forth in its plan of operation
procedures to notify the public of its meetings.

The Montana Life and Health Insurance Guaranty Association Act
was enacted

to protect policy owners, insureds, beneficiaries,
annuitants, payees, and assignees of life insurance

policies, health insurance policies, annuity
contracts, and supplemental contracts, subject to
certain limitations, against failure in the

performance of contractual obligations due to the
impairment of the insurer igsuing the policies or
contracts.

Mont. Code Ann. § 33-10-201(2). Members of the association, a
class which generally includes all insurers authorized to
transact life and health insurance business in Montana, are
subject to assessment to provide funds to carry out this purpose
and the association is authorized to assist the insurance
commissioner in the detection and prevention of insurer
impairments. Mont. Code Ann. § 33-10-201(3).

Article II, section 9 of the Montana Constitution sets forth the
right of individuals to know the proceedingas of their
government :

No person shall be deprived of the right to examine
documents or to observe the deliberations of all
public bodies or agencies of state government and its
gubdivisions, except in cases in which the demand of
individual privacy clearly exceeds the merits of
public disclosure.

The Montana Constitution is to be given a broad and liberal
interpretation. §JL of Montapa v. City of Billings, 263 Mont.
142, 146, 867 P.2d 1084, 1086 (1993). The provisions of
article II, section 9 are implemented by the open meeting law.
Id. The Montana open meeting law states in part:

All meetings of public or governmental bodies, boards,
bureaus, commigsions, agencies of the state, or any
political subdivision of the state or organizations or
agencies supported in whole or in part by public funda
or expending public funds must be open to the public.

Mont.. Code Ann. § 2-3-203(1). The provisions of the open
meeting law, like the constitutional right to know, are to be
liberally construed. Mont. Code Ann. § 2-3-201.
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There is no consensus among other jurisdictions which have
addressed the gquestion of whether an insurance guaranty
association is a public body In Greenfield v. Penngylvania
Ins nc t 880 tio 353 A.2d 918 (1976), the
Commonwealth Court of Pennsylvanla ruled that the Pennsylvanla
Insurance Guaranty Association is not an agency of the
Commonwealth within the meaning of a statute giving the
Commonwealth Court original jurisdiction of civil actions or
proceedings against the Commonwealth, which includes
departments, departmental administrative boards and commissions,
officers, independent boards or commissions, authorities and
other agencies of the Commonwealth. The Court reviewed several
attributes of the association which are similar to the MLHIGA in
making its determination that the Pennsylvania association is
not an agency of the Commonwealth. The Court noted that the
association is entirely funded by assesaments made upon ita
members and that it has the power to employ persons necessary to
perform its functions, to borrow money, to enter into contracts,
to develop its own plan of operation and select its own board of
directors, and to hire its own counsel. 353 A.2d at 919-20.

In contrast, in . S. Ab ublishi Co. vy, Mezzanote, 464
A.2d 1068 (1983), the Maryland Court of Appeals held that the
Maryland Insurance Guaranty Association was an agency or
instrumentality of the state within the scope of- the Maryland
Public Information Act. The Maryland court noted that the
Public Information Act was to be broadly construed in every
instance with the view toward public access to the records of
"any agency or instrumentality" of the gtate. 464 A.2d at 1071.
The Maryland court held that there is no single test for
determining whether a statutorily-established entity is an
agency or inatrumentality of the state for a particular purpose
and all aspects of the interrelationship between the state and
the statutorily-established entity must be examined in order to
determine its status. 464 A.2d at 1072. The court held that
the Maryland Insurance Guaranty Association was an agency or
instrumentality of the state because of the degree of control
exercised by the State over its operation and because its
existence depended upon the General Assembly; it served a public
purpoBe; its management was selected by the commissioner; it did
not independently manage its affairs or enforce its regulations;
its decisions were subject to reversal by the insurance
commissioner; and it enjoyed a special tax and liability status.
464 A.2d4 at 1074.' The Maryland association was in many ways
similar to the MLHIGA. The MLHIGA is "under the immediate

' In 1986, the Maryland legislature changed the name of the

Maryland Insurance Guaranty Association to the Property and
Casualty Insurance Guaranty Corporation, designated it as a
private, nonprofit corporation, and declared it was not an
agency or instrumentality of the state and changed the method of
gselection of the board of directors. McMichael v, Robertson,
549 A.2d 1157, 1159 n.2 (Md. Ct. Spec. App. 1988} .
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supervision of the commissioner." Mont. Code Ann. § 33-10-
203(3). The insurance commissioner appoints two of the seven
members of the MLHIGA board of directors and, while other
members of the board are selected by member insurers, the
appointments are subject to approval by the commissioner. Mont.
Code Ann. § 33-10-204(1). The actions of the MLHIGA board are
subject to reversal by the insurance commissioner. Mont. Code
Ann. § 33-10-228(2). The MLHIGA alsc enjoys special tax and
liability status. Mont. Code Ann. §§ 33-10-207, -209.°
Application of the reasoning in Abell would lead to the
conclusion that the MLHIGA is a public body subject to the open
meeting law.

In my opinion, the Abell decision is more in concert with the
rulings of the Montana Supreme Court than the Greenfield
decision. Our court has consistently followed the requirement
that the constitutional right to know and the open meeting law
be liberally construed. In Common Cause V. Statutory Committee,
263 Mont.. 324, 330, 868 P.2d 604, 607-08 (1994), the Court held
that a statutorily created committee required to provide the
governor with a list of names of possible candidates for the
position of commissioner of political practices was a "public or
governmental body" subject to requirements of the open meeting
statute. The Court stated:

[Tlhe common understanding of the phrase "public or

governmental  body" would include a group of
individuals organized for a governmental or public
purpose.

263 Mont. at 330, B68 P.2d at 608. Application of this broad
definition to the MLHIGA leads to the conclusion that it is a
public body. The MLHIGA has a clear public purpose--to protect
insured members of the public from the extraordinary event of
insurance company insolvency. The MLHIGA is statutorily
organized for that specific purpose.

In 46 Op. Att’'y Gen. No. 1 (1995), I held that the Montana Self-
Insurers Guaranty Fund (MSIGF) was a public agency subject to
the Montana Open Meeting Law. I concluded in that opinion that
the MSIGF met two of the criteria found in the definition of
"agency" in Mont. Code Ann., § 2-3-102, in that it had statutory
authority to adopt rules and enter into contracts. In reaching
that conclusion I specifically reserved judgment on the question
presented here, noting that the opinion request before me at
that time was limited to the MSIGF and that there were
potentially significant statutory differences between the
statutes creating the MSIGF and those c¢reating the MLHIGA. Id.
at 6. Having now studied the question presented here, 1
conclude that the Montana Open Meeting Law applies to the
MLHIGA.

MLHIGA suggests that the open meeting law cannot be applied to
it because it spends no public funds and has no rulemaking
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authority. In 46 Op. Att’'y Gen. No. 1, I relied on the express
grant of rulemaking power in the statutes creating the MSIGF to
hold that its board of directors met the statutory definition of
"agency" under Mont. Code Ann. § 2-3-102{1). Bge Mont. Code
Ann. § 39-71-2610. While the statutes creating the MLHIGA do
not contain an express grant of rulemaking authority, they do
require the board of directors to adopt an "operating plan,* and
provide that in the event of the board’s failure to do so the
commissioner may accomplish the same objective through the
adoption of rules. Mont. Code Ann, § 33-10-216.

It is not necessary, however, to resolve here the issue of
whether the adoption of the ‘"operating plan" constitutes
rulemaking under MAPA. The provisions authorizing the MSIGF to
enter into contracts are practically identical to those
applicable to the MLHIGA. Compare Mont. Code Ann. § 39-71-
2610(2) ("The ([MSIGF] may carry out its responsibilities
directly or by contract") with Mont. Code Ann. § 33-10-205(1) (a)
("The association may . . . enter into such contracts as are
necessary and proper to carry out the purposes and provisions of
this part"). Since rulemaking and contracting are listed in the
disjunctive in Mont. Code Ann. § 2-3-102, either will suffice to
bring an entity within the definition of "agency."

In discussing this issue in 46 Op. Att’y Gen. No. 1, I noted
that the factor that distinguishes entities such as the MSIGF
from ordinary business corporations is that the MSIGF "is a
public organization because it has a public purpose, .
because its powers to compel membership and assess members
derive from the police powers of the state, and because it has
been granted specific statutory authority to adopt public rules
and enter into public contracts.® For the most part, these
observations apply with equal force to the MLHIGA. I need not
decide the issue of whether the adoption of an "operation plan®
constitutes rulemaking under MAPA, because, following the
reasoning of 46 Op. Att'y Gen. No. 1, the contracting power
coupled with the public purpose is sufficient to bring the
MLHIGA within the reach of Mont. Code Ann. § 2-3-102(1). Upon
review of the applicable statutory and case law, it is my
opinion that under Montana law the MLHIGA is a public body
subject to the provisions of the open meeting law.

My opinion is not changed by the inclusion in the MLHIGA Act of
certain provisions indicating a legislative intent to limit
public access to meetings of the association. Mont. Code Ann.
§ 33-10-203(3) provides that meetings or records of the
association "may be opened to the public upon majority vote of
the board of directors of the association." Mont. Code Ann.
§ 33-10-206 states that records of meetings and negotiations in
which the association is discussing the activities of the
association in carrying out its powers and duties

shall be made public only upon the termination of a
liguidation, rehabilitation, or supervision proceeding
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involving the impaired insurer, upon the termination
of the impairment of the insurer, or upon the order of
a court of competent jurisdiction. Nothing in this
section shall limit the duty of the association to
render a report of its activities under 33-10-209.

Finally, Mont. Code Ann. § 33-10-217 contains a provision that
the national association of insurance commissioners’ insurance
regulatory information system (IRIS) ratios and listings of
companies not included in the ratios must be kept confidential
by the board until made public by the commissioner or other
lawful authority and a provision that reports and
recommendations to the commissioner upon any matter germane to
the solvency, liquidation, rehabilitation, or supervision of any
member insurer are not considered public documents. Mont. Code
Ann. § 33-10-217(1)(d), (5). In my opinion these statutory
provisions evidence a 1legislative determination that the
business of the association in many instances involves issues
where the demands of individual privacy rights or the privacy
rights of insurance companies clearly exceed the merits of
public disclosure.

In Belth v. Bennett, 227 Mont. 341, 740 P.2d 638 (1987), the
Montana Supreme Court recognized that the insurance
commissioner, when faced with a requesat for access.to such
reports in the commissioner’s possession, could assert the
privacy rights of insurance companies listed in the IRIS
reporte. To effect a constitutional interpretation of a statute
allowing the commissioner to withhold certain reports from
public inspection where such withholding was necessary for the
protection of the person examined against unwarranted injury or
was in the public interest, the Court held that the section,
Mont. Code Ann. § 33-1-412(5) (since repealed), contained an
exception to public inspection identical to and coextensive with
the right to privacy exception to the constitutional right to
know. 227 Mont. at 346, 740 P.2d at 641. The general rule is
that whenever there are differing possible interpretations of a
statute, a constitutional interpretation is favored over one
that is not. PBelth, 227 Mont. at 345-46, 740 P.2d at 641. 1In
my opinion, the provisions of the MLHIGA Act which may be
construed to limit public access to meetings of the association
must be construed as coextensive with the ability of the board
to determine that, in certain instances, the privacy interests
of insurance companies or others outweigh the need for public
disclosure. While it is beyond the acope of this opinion to
question the constitutionality of these sections, this
construction of the Act is consistent with the Supreme Court's
expreggions of the reach of article I1I, section 9.

THEREFORE, IT IS MY OPINION:

The proceedings of the Montana Life and Health Insurance
Guaranty Association (MLHIGA) board of directors are
subject to the Open Meeting Law, Mont. Code Ann. tit. 2,
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ch. 3, pt. 2. Thus, the MLHIGA may close a meeting only
when and to the extent that the demands of individual
privacy clearly exceed the merits of public disclosure.

rely,

MAZUREK

jpm/kcs/dm
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The Administrative Code Committee reviews all proposals for
adoption of new rules, amendment or repeal of existing rules
filed with the Secretary of State, except rules proposed by the
Department of Revenue. Proposals of the Department of Revenue
are reviewed by the Revenue Oversight Committee.

The Administrative Code Committee has the authority to make
reconmendations to an agency regarding the adoption, amendment,
or repeal of a rule or to request that the agency prepare a
statement of the estimated economic impact of a proposal. 1In
addition, the Committee may poll the members of the Legislature
to determine if a proposed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amend
a rule, or a Joint Resolution recommending that an agency adopt
or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules. The address

is Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

of the A

Known
Subject
Matter

Statute
Number and
Department

MONTANA ADMINISTRATIVE REGISTER

Adminigtrative Rules of Montana (ARM) 13 a
looseleaf compilation by department of all rules
of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Administrative Regigter (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by agencies,
notices of 1rules adopted by agencies, and
interpretations of statutes and rules by the
attorney general (Attorney General’s Opinions)
and agencies (Declaratory Rulings) issued since
publication of the preceding register.

inigtrative Rule £ Montana

1. Consult ARM topical index.
Update the rule by checking the accumulative
table and the table of contents in the last
Montana Administrative Register issued.

2. Go to cross reference table at end of each
title which 1l1lists MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which have
been designated by the Montana Administrative Procedure Act for
inclusion in the ARM. The ARM is updated through June 30, 1996.
This table includes those rules adopted during the period
July 1, 1996 through September 30, 1996 and any proposed rule
action that was pending during the past 6-month period. (A
notice of adoption must be published within 6 months of the
published notice of the proposed rule.) This table does not,
however, - include the contents of this issue of the Montana
Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
neceasary to check the ARM updated through June 30, 1996, this
table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in- ascending order, catchphrase or the subject matter of
the rule and the page number at which the action is published in
the 1995 and 1996 Montana Administrative Registers.

To aid the user, the Accumulative Table includes rulemaking
actions of such entities as boards and commissions listed
separately under their appropriate title number. These will
fall alphabetically after department rulemaking actions.
Accumulative Table entries will be listed with the department
name under which they were proposed, e.g., Department of Health
and Environmental Sciences as opposed to Department of
Environmental Quality.

GENERAL PROVISIONS, Titls 3

1.2.419 Filing, Compiling, Printer Pickup and Publication of
the Montana Administrative Register, p. 2574

ADMINISTRATION, Depaxtment of, Title 2

2.6.101 Insurance Requirements for Independent Contractors,
p. 705

2,21.1201 and other rules - Personnel Policy, p. 945, 1635

(State Tax Appeal Board)
2.51.307 .Orders of the Board, p. 703, 1295

(State Compensation Insurance Fund)
2.55.408 Retrospective Rating Plans, p. 1770, 2278

AGRICULTURE, Department of, Title 4

I Emergency Adoption - Imposing a Quarantine on the
Importation of Grain Into Montana, p. 898
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4.3.401

4.5.102

4.9.101

4.13.1001
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and other rule - Spread of Late Blight Disease of
Potatoes - Civil Penalties - Matrix, p. 3, 200
Preventing the Introduction of Noxious Weed Seeds
from Forage in the State, p. 830, 1361

and other rules - Registration Requirements -
Applicator Classifications’ and Requirements -
Student Loans - Wheat and Barley Food and Fuel
Grants - Restriction of Pesticide Rulea - Endrin -
1080 Livestock Protection Collars - Registration and
Use of M-44 Sodium Cyanide Capsules and M-44 Devices
- Rodenticide Surcharge and Grants - Montana
Agricultural Loan Authority - Agriculture Incubator
Program, p. 2714, 545, 667

and other rules - Projects, Procedures and Updates
and Repeal of Requirements to the Noxious Weed Trust
Fund, p. 2473

and other rules - Wheat and Barley Committee Rules,
p. 1343, 1826

and other rule - Grain Fee Schedule of Lab Hours,
Travel Time and Fees, p. 2343

STATE AUDITOR, Title 6

I

I-X

I-XIV
2

.103

6.
6.6.1101
6.6.1104
6

.6.2001
6.6.2007
6.6.4102

6.10.102

6.10.122

Securities Regulation on the Internet, p. 1346, 1828
Actuarial Opinion, p. 842, 1371

Medicare Select Policies and Certificates, p. 9,
907, 1645

and other rulea - Procedural Rules of the State
Auditor’s Office, p. 1227, 1636

and other rules - Credit Life - Disability
Insurance, p. 955, 1646, 2157

Limitation of Presumption of Reasonableness of
Credit Life - Disability Rates, p. 7, 746, 1131
and other rules - Unfair Trade Practices on
Cancellations, Non-renewals, or Premium Increases of
Casualty or Property Insurance, p. 2720, 414, 2158
and other rules - Unfair Trade Practices on
Cancellations, Non-renewals, or Premium Increases of
Casualty or Property Insurance, p. 869, 1370, 2159
and other rules - Fee Schedules - Continuing
Education Program for Insurance Producers and
Consultants, p. 963, 1661 .

and other rules - Securities Regulation, p. 2724,
1133 .

Securities Regulation - Broker-Dealer Books and
Records, p. 15, 1136

(Classification Review Committee)

6.6.8301

6.6.8301

20-10/24/96

Updating References to the NCCI Basic Manual for
Workers Compensation and Employers Liability
Insurance, 1996 ed., p. 2349

Updating References to the NCCI Basic Manual for
Workers Compensation and Employera Liability
Insurance, 1996 ed., p. 1348, 1827
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6.6.8301 Updating References to the NCCI Basic Manual for
Workers Compensation and Employers Liability
Insurance, 1996 ed., p. 866, 1372

COMMERCE, Department of, Title 8

8.2.208 Renewal Datea, p. 346, 1373

{Board of Alternative Health Care)

I Vaginal Birth After Cesarean (VBAC) Delivery,
p. 348, 1829

8.4.301 and other rules - Fees - Renewal - Unprofessional

Conduct - Licensing of Out-of-State Applicants -
Certification for Speciality Practice of
Naturopathie Physician Continuing Education - Direct
Entry Midwife Apprenticeship Requirements, p. 2230,
2576

(Board of Architects)
8.6.405 and other rules - Practice of Architecture, p. 2060,
2476

{Board of Athleticas)
8.8.2804 and other rules - Athletic Events - Participants,
p- 969, 1664 :

{(Board of Barbers)
8.10.403 and other rules - Barbers, Barber Shops and Barber
Schools, p. 1432

(Board of Chiropractors)
8.12.601 and other rules - Chiropractors, p. 974

(Board of Clinical Laboratory Science Practitionera)
8.13.304 and other rules - Practice of Clinical Laboratory
Science, p. 350, 1296

(Board of Cosmetologists)

8.14.802 License Examinations, p. 871

(Board of Dentistry)

8.16.402 and other rules - Dentists - Dental Hygienists -
Denturists - Practice of Dentistry and Denturitry,
p. 2478

(State Electrical Board)
8.18.401 and other rules - Electrical Industry, p. 2065

(Professional and Occupational Licensing Bureau)

8.19.101 and other rules - Transfer from the Department of
Justice - Fire Prevention and Inveatigation,
p. 1825, 2087, 748
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(Board of Horse Racing)

8.22.501 and other rules - Definitions - General Provisions -
Claiming, p. 217, 763

8.22.703 and other rule - Exercise Persons - Pony Persons,
p. 1350, 1964

(Board of Medical Examiners)
8.28.911 and other rule - Nutritionists, p. 616, 2279

(Board of Funeral Service) .

8.30.101 and other rules - Morticianse - Mortuaries -
Crematories - Crematory Operators - Crematory
Technicians, p. 2073, 2425

(Board of Nursing)
8.32.413 Conduct of Nurses, p. 353, 1489

{Board of Occupational Therapists)
8.35.401 and other rules - Practice of Occupational Therapy,
p. 1448, 1586, 2379

(Board of Optometry)
8.36.406 and other rules - General Practice Requirements -
: Unprofessional Conduct - Fees - Disciplinary Actions
- Continuing Education concerning the Practice of
Optometry, p. 2238

(Board of outfitters)

8.39.202 and other rules - Qutfitting Industry, p. 2327, 668,
209

8.39.518 and other rules - Fees - Moratorium - Operations
Plan Review, p. 1761, 2388, 2797, 145, 765

(Board of Pharmacy)
8.40.1601 and - other rules - Out-of-State Mail Service
Pharmacies, p. 2339, 220, 1297

(Board of Physical Therapy Examiners)

8.42.402 and other rules - Licensure of Physical Therapists -
Physical Therapist Assistants - Foreign-Trained
Physical Therapists, p. 2245

(Board of Plumbers)
8.44.402 and other rules - Plumbing Industry, p. 2081, 