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MONTANA ADMINISTRATIVE REGISTER 

ISSUE NO. 2 

The Montana Administrative Register (MAR), a twice-monthly 
publication, has three sections. The notice section contains 
state agencies' proposed new, amended or repealed rules; the 
rationale for the change; date and address of public hearing; 
and where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists any 
changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are inserted at 
the back of each register. 
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BEFORE THE BOARD OF HORSE RACING 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to definitions, general provi­
sions and claiming 

NOTICE OF PROPOSED AMENDMENT 
OF 8.22.501 DEFINITIONS, 
8.22.601 GENERAL PROVISIONS 
AND 8.22.804 CLAIMING 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On February 24, 1996, the Board of Horse Racing 

proposes to amend the above-stated rules. 
2. The proposed amendments will read as follows: (new 

matter underlined, deleted matter interlined) 

"8.22.501 DEFINITIONS (1) through (23) will remain the 
same. 

(24) Maiden for purposes of eligibility at race meetings 
is a horse which, at the time of starting, has never won a race 
on the flat in any country, eneept, eelllftlefteift"J iH 1995, a lterse 
~ifteie!J a maiaeft raee iH wltieh the wiaae~·s share at tfie p~ree 
is $699 a~ less, shall be eeasiaerea a maiaeH ia the state at 
tteataHa. llawewer, het:ses t:liftftift"J ia maiaea races where the 
wiHRer's shat:e sf the pu~se is less thaR $699, aftet: wiaaiefJ, 
must mawe ~~~ te the ftext hi!Jher eaaaitisR at t:aees alee 
affet:ieiJ wiHRift"J purses of $699 ot: less. 

(a) through (46) will remain the same. 
(47) Winner means, for purposes of eligibility ±n 

MefttaHa, eelllftleeeiH"J iR 1995, a het:se whieh, at the tiffie et 
startie!J, has weft a raee eft the flat ia aay ea~atry, iR ~hiefi 
tfie wiftftet:'s share ef tfie p~rse is $699 et: ffiere. llowevet:, 
fiet:ses rueeie!J ia raees wfiet:e tfie wiHHet:'s saare af tfie p~rse 
is less tfiaa $699, after wiaeieiJ, ffiliBt ffiO•e ~~~ to tfie aext 
Ri!Jfier eeaaitioR at raeee alee sttet:iR"J wiHRiH"J purees af $699 
er lese at race meetings whose race records are recorded in an 
official chart book or the Daily Racing Fonn, a horse which ... M 
the time of starting, has won a race on the flat in any country 
at a track whose racing records are recorded in an official 
chart or the Daily Racing Forrn, 

(47) (a) through (51) will remain the same." 
Auth: Sec. 23-4-104. 23-4-202, MCA; IMf, Sec. 23-4-101, 

23-4-104, 23-4-202, MCA 

REA$0N: The proposed amendments will change the definitions ot 
"maiden" and "winner" back to pre-1995 language, and thus 
simplify the detennination of a horse's status as a "maiden," in 
keeping with horse owner, trainer and officials' requests for a 
clarification and change to the present overly-complicated 
rule. 
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"8.22.601 GENERAL PRQYISIONS (1) through (4) will remain 
the same. 

(5) No major official specified in ARM 8.22.601(2) (a) 
through (g) may actively or passively participate in a race 
meet, nor may his/her spouse, ~areets, er child. Aft, nor any 
other person who has a permanent or continuous residence in the 
household of the official is alae eMelHdea fr~ actively or 
passively ~artiei~atieg particiPate in a race meet, at which 
the major official is serving in his official capacity. A 
starter or an assistant racing secretary may, however, 
undertake passive participation. 

(a) will remain the same. 
(b) "passive" participation shall include galloping, 

shoeing, ponying, gree~ieg or transporting a race horse. Ihe 
term does not include grooming. 

(6) No minor official specified in ARM 8.22.601(3) (a) 
through ~ lPl may actively participate (as defined in (5) (a) 
above), er aetas gre~ fer a herae at a race meet at which the 
minor official is serving in his official capacity. 

(7) through (9) will remain the same." 
Auth: Sec. 23·4·104, 23~4-202. 37-1-131, MCA; IME, Sec. 

23-4~104. 23·4-201. 23-4-202. 37-1-131, MCA 

REASON: The proposed amendments will make the nepotism 
provisions less restrictive to allow a greater choice in hiring 
officials who previously were restricted from employment by a 
family member's participation in racing, as requested by the 
horse racing industry. The proposed amendments will also 
clarify that two major officials (starter and assistant racing 
secretary) may passively participate in a race meet, as the 
possibility of a conflict of interest being created is remote. 
Finally, the proposed amendments will clarify that grooming is 
not allowed by any official, major or minor, as this is a clear 
employment situation, which does create a conflict situation. 

"8.22.804 CLAIMING (1) through (3) will remain the same. 
(4) A elaimea herse shall eat enter fer 39 aays after 

beiag elai~a in a raee whieh the aeteFMieieg ef eligibility 
~riee is less thae 25' ~ere thae the ~riee at whieh the herae 
was elaimea. ~he aa) elaimed shall eat eeHRt bHt the fellewieg 
ealeeaar aa} shall be the first aa), sa the herse mBY start ee 
the 31st ealeedar day fellewieg the claim fer aft) elaimieg 
rriee. ~his predsiee shall eat apply te starter handiea~s ie 
whieh the weight te be earriea is assigaea by the haeaieapper. 
A horse which has been claimed out of a claiming race in which 
the horse was declared the official winner shall not be 
eligible to start in any other claiming race for a period of 30 
days, exclusive of the day it was claimed. for less than 25\ 
more than the amount for which it was claimed, A horse which 
has been claimed out of a claiming race in which the horse was 
not declared the official winner maY be eligible to start for 
any price'desired by the claimant. 

(5) through (25) will remain the same. 
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!26) After a horse has been claimed out of a claiming 
race. the horse loses all starter allowance eligibilities. 
Claimed horses must re-establish their starter allowance 
eligibilities for the new owner before being allowed to start 
in any type of starter allowance or starter handicap race." 

Auth: Sec. 23-4-104. 23-4-202, MCA; IM£, Sec. 23-4-104, 
MCA 

REASON: The proposed amendment to (4) will allow an owner to 
claim a horse, and then keep it in the same class level if it 
doesn't win, to stimulate claiming activity and allow those who 
claim horses to benefit from their acquisition immediately. 
The proposed addition of (26) will establish a state-wide rule 
for all tracks which would address the re-establishment of 
eligibility for a claimed horse to enter a starter allowance 
condition race, as this eligibility was previously determined 
independently and inconsistently by track policy at each track. 

3. Interested persons may submit their data, views or 
arguments concerning the proposed amendment in writing to the 
Board of Horse Racing, Room 50, Lee Metcalf Building, 1520 East 
Sixth, P.O. Box 200512, Helena, Montana 59620-0512, or by 
facsimile to (406) 444-4186, to be received no later than 5:00 
p.m., February 22, 1996. 

4. If a person who is directly affected by the proposed 
amendment wishes to present his data, views or arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit the request along with any comments he 
has to the Board of Horse Racing, P.O. Box 200512, Helena, 
Montana 59620-0512, or by facsimile to (406) 444-4186, to be 
received no later than 5:00p.m., February 22, 1996. 

5. If the Board receives requests for a public hearing on 
the proposed amendment from either 10 percent or 25, whichever 
is less, of those persons who are directly affected by the 
proposed amendment, from the Administrative Code Committee ot 
the legislature, from a governmental agency or subdivision or 
from an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 70 based on the 700 
licensees in Montana. 

RULE REVIEWER 

BOARD OF HORSE RACING 
JAMES SCOTT, DVM, CHAIRMAN 

/) 
BY; Ll~~ltz ~6., 

ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, January 12, 1996. 
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BEFORE THE BOARD OF PHARMACY 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to out-of-state mail service 
pharmacies 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES PERTAINING TO OUT-OF­
STATE MAIL SERVICE PHARMACIES 

TO: All Interested Persons: 
1. On November 9, 1995, the Board of Pharmacy published a 

notice of proposed amendment of rules pertaining to out-of­
state mail service pharmacies at page 2339, 1995 Montana 
Administrative Register, issue number 21. 

2. The Board received a request for hearing on the 
proposed amendments from a qualifying association. The Board 
will hold a hearing on February 28, 1996, at 9:00 a.m. in the 
conference room of the Professional and Occupational Licensing 
Bureau, Arcade Building, 111 North Jackson, Helena, Montana. 

The Department of Commerce will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you request an 
accommodation, contact the Department no later than 5:00p.m., 
February 18, 1996, to advise us of the nature of the 
accommodation that you need. Please contact Donita Mariegard, 
Board of Pharmacy, 111 N. Jackson, P.O. Box 200513, Helena, 
Montana 59620-0513; telephone (406) 444-1698; Montana Relay 1-
800-253-4091; TDD (406) 444-2978; facsimile (406) 444-1667. 
Persons with disabilities who need an alternative accessible 
format of this document in order to participate in this rule­
making process should contact Donita Mariegard. 

3. The Board will extend the comment period and accept 
written comment through February 28, 1996, at the close of 
hearing, and accept oral testimony at the hearing. 

4. Carol Grell, attorney, has been designated to preside 
over and conduct this hearing. 

BOARD OF PHARMACY 
ED HARRINGTON, PRESIDENT 

BY: {Lfh\21~ 
-=ANN=:::I:::E:-:::M:-.-'--::B:-::AR:-==T"'O"'S:-,--;C"'H"'I:-:E::-:F::-:C""O,.:UN=s=-=E::-:L,.-­
DEPARTMENT OF COMMERCE 

a fit ~Aifk 
Certified to the Secretary of State, January 12, 1996. 
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BEFORE THE FISH, WILDLIFE AND PARKS COMMISSION 
AND THE DEPARTMENT OF FISH, WILDLIFE AND PARKS 

OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of ARM 12.3.104, 
12.3.118, 12.3.123, 12.3.124, 
and 12.3.402 all relating to 
licensing matters. 

To: All Interested Persons. 

NOTICE PROPOSED 
AMENDMENT OF RULES 
12.3.104, 12.3.118, 
12.3.123, 12.3.124 
and 12.3.402 

NO PUBLIC HEARING CON'rEMPLATED 

1. On March 8, 1996, the Fish, Wildlife and Parks 
Commission (commission) and the Department of Fish, Wildlife and 
Parks (department) propose to amend ARM 12.3.104, 12. 3. 118, 
12.3.123, 12.3.124 and 12.3.402 relating to landowner licensing 
preferences, application for drawings, the nonresident 
combination license alternate list, postmarked dates for license 
refunds and a correction to update the number of general 
nonresident combination licenses available. 

2. The rules proposed to be amended provide as follows: 

12.3.104 ESTABLISHMENT OF PRIORITY FOR LANDOWNERS IN 
ISSUANCE OF ANTELOPE OR DEER HYNT!NG LICENSES (1) Subject to 
the provisions hereinafter stated, in the establishing of 
special seasons or areas for the hunting of antelope or in the 
establishing of permit seasons or areas for the hunting of deec 
and in the issuance of permits or licenses therefor, the 
department will issue such licenses or permits to landowners as 
hereinafter defined, before conducting any drawing for 
eligibility for issuance of same in accordance with the 
following: 

(a) Each landowner shall be issued such license or permit 
upon application therefor; provided that the number of licenses 
available to eligible landowners shall not exceed the percentage 
set by the commission annually of the total permits established 
for any hunting district. If applications from such landowners 
exceed the percentage set by the commission, the said limited 
number of landowner licenses or permits will be issued by a 
drawing system. P1"iSEity .. ·ill ae ~heR to applieaHts wke aid 
,.at Eeeei.e a peERiit tke illlffieaiate pzeeeaiR~ yea¥. When the 
percentage set by the commission has been filled, the remaining 
applicants will participate in the drawing established for tl1e 
general public. 

(b) remains the same. 
AUTH: 87-1-304, MCA IMP: 87-1-304, MCA 

12.3.118 APPLICATION FOR DRAWINGS (1) The deadline date 
for the moose, sheep and goat special drawings is on or before 
May 1. The deadline date for elk, deer and antelope special 
drawings is on or before June 1. All applications tot 
participation in any special permit/license drawing, except 
drawings under ARM 12.9.801 (damage hunts) provided for by Lhe,;e 
regulations must be postmarked by the U.S. postal service on ur 
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before the deadline date of the current license year, or 
delivered by private mail service on or before the deadline 
date; or if personally delivered, received in the Helena fish, 
wildlife and parks office by 5:00p.m., on the deadline date of 
the current license year. If the deadline date for application 
for any license or drawings, as set by the department, falls on 
a Sunday or state holiday, that date shall be automatically 
extended to 5:00 p.m. of the next full work day. The deadline 
may be extended by the department if necessary to provide 
adequate time for the applicants to apply. 

l1l No corrections or changes may be made after the 
department has received the drawing application, except ~ 
types that can be made without contacting the applicant. These 
include: 

(a) adding hunter safety numbers; 
(b) moving valid district choices up to replace invalid 

choices; 
(cl eliminating species choices on those applications that 

are short money when the shortfall is the amount for that 
species; and 

(dl adjusting oarty applications to insure party 
consistency. 

(3) Any category of correction made by the department must 
be applied to all applications. In addition. ~ the 
department will accept corrections on the applications of those 
seeking landowner preference. Unless otherwise provided by 
these rules, all drawings will take place in Helena. 

(2) and (3) remain the same, but are renumbered as (4) and 
(5) . 
AUTH: 87-1-304, 87-2-506, 87-2-701, 67-2-705, 67-2-706, MCA 
IMP: 87-1-304, 67-2-506, 87-2-701, 87-2-705, 87-2-706, MCA 

12. 3. 123 COMBINATION LICENSE ALTERNATE LIST ( 1) Upon 
completion of the sale of nonresident combination licenses, the 
department will randomly draw 600 names of unsuccessful general 
big game combination license applicants for an alternates' list 
feF estk eate~BFies BE HBHFesiaeHt ei~ ~affie eeffibiHatiBH lieeases 
and all tkFee eate~eFies et aeaFesiaeat aeeF eeffieiaatisa 
lieeases 200 names each for alternates' lists for the general 
and landowner-sponsored resident deer combination licenses. 
Tkese lists "ill eeataia tke Haffies sf 398 ~Hs~eeessf~l 

a~~lieaate fFBffi eaeh eate~eFy ef ei~ ~affie eeffibiaatiea lieeaees 
aaa 189 Haffies fFsffi eaek eate~eF~ ef aeeF eoffieiaatiea lieeases 
wkB These unsuccessful applicants may be contacted and given the 
opportunity to purchase a license in the event refunds are 
issued to successful applicants. 

(2) remains the same. 
AUTH: 67-1-201, MCA IMP: 87-2-511, MCA 

12.3.124 COMBINATION LICENSE PREFERENCE SYSTEM (1) The 
department will issue ~ l.L..2.QQ B-10 licenses through a 
preference system. Persons who submitted a valid application 
but did not receive a general nonresident big game combination 
license (class B-10) during the year immediately preceding the 
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drawing shall be given preference in the current 
allocation. The preference system will begin in 1994 
those who were unsuccessful in the 1994 license year 
given preference if they apply in 1995. 

year's 
so that 
will be 

(2) Applicants entitled to this preference will be given 
a class B-10 license if the number of preference applicants is 
~ 11,500 or less. If the number of preference applicants 
is greater than~ 11.500, the preference applicants will be 
entered in a random drawing to select license recipients. 

(3) through (5) remain the same. 
AUTH: 87-1-304, MCA IMP: 87-2-505, MCA 

12. 3. 402 LICENSE REFUNDS ( 1) No refund wi 11 be issued 
for any hunting, fishing, or trapping license sold by the 
department except as provided in SY~sss~isRs (a) through (e) of 
this rule. 

(a) through (d) remain the same. 
(e) Refunds will be granted for nonresident combination 

licenses Feeeivea tfiFettfJR if requests are postmarked on or 
before September 1. After September 1, refunds will be issued 
only for the reasons outlined in (a) through (c) above if 
reguests are postmarked on or before October 1. After October 
1, refunds for nonresident combination or resident and 
nonresident general licenses will not be issued. 

(f) through (g) remain the same. 
AUTH: 87-1-301, MCA IMP: 87-1-301, MCA 

3. Rationale: A recent audit of the special drawing 
system by the Legislative Auditor's office recommended deletion 
of a sentence in ARM 12.3.104. The 1981 legislature eliminated 
this part of the preference system and the ARM rules need Lo 
reflect this action. 

The same audit by the Legislative Auditor's office 
recommended that ARM 12.3.118 be amended to reflect the present 
practice of the department of correcting errors in hunting 
license applications when the department has the time and statf 
to do so. The department agrees and is proposing to amend this 
rule to reflect current practices in administering the sale ot 
hunting licenses through drawings. The department's goal is to 
include as many hunters in the drawings as possible. Rathel· 
than deny applications, the department's practice is to correcl 
minor mistakes. Hunters support this practice, provided it does 
not delay the drawings or become costly to administer. For 
example, if hunter safety numbers are omitted they are added; it 
first-choice districts are incorrect, the second choice is moved 
up; if money is short by the exact amount of the species, only 
that one species is dropped; and adjustments are made to insure 
party consistency. Of the 100,000 plus applications received, 
these correction procedures are consistently applied. 

The commission adopted the 1996 annual rule for the sale ot 
nonresident combination licenses at its December meeting. 
Unless otherwise noted, these proposed amendments are needed tu 
correspond with the annual rule and the provisions of Chapter 
459, Laws of 1995 (HB 195). 
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The department proposes to amend ARM 12.3.123 because an 
alternate list to reissue refunded nonresident big game 
combination licenses to outfitter~sponsored hunters is no longer 
necessary. Except in the case of death, these licenses will not 
be reissued. In addition, the alternate lists for the general 
and landowner-sponsored categories are being increased to assure 
there are enough hunters on the lists to reissue all potential 
refunded licenses in those categories. 

The commission proposes to amend ARM 12.3.124 because the 
1995 legislature, through Chapter 459, Laws of 1995 (HB 195), 
increased the B-10 licenses in the general category from 11,400 
to 11, 500. 

In an effort to clarify and standardize the deadline for 
nonresident license refunds from a "date received" to a 
"postmark date", the commission proposes to amend ARM 12.3.402. 

4. Interested persona may present their data, views or 
arguments concerning the proposed amendments in writing no later 
than February 22, 1996, to Dave Matt, Department of Fish, 
Wildlife & Parks, P.O. Box 200701, Helena, MT 59620-0701. 

s. If a person who is directly affected by the proposed 
amendments wishes to express his or her data, views and 
arguments orally or in writing at a public hearing, he or she 
must make written request for a hearing and submit this request 
along with any written comments he or she has to Dave Matt, 
Department of Fish, Wildlife & Parka, P.O. Box 200701, Helena, 
MT 59620-0701. A written request for hearing must be received 
no later than February 22, 1996. 

6. If the agency receives requests for a public hearing on 
the proposed amendments from 25 or more persons who are directly 
affected by the proposed action, from the Administrative Code 
Committee or from an association having not less than 25 members 
who will be directly affected, a hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be in excess of 25 based on the 
number of nonresident hunters and landowner hunters in Montana 
each year. 

RULE REVIEWER 

Robert N. Lane 

FISH, WILDLIFE & PARKS COMMISSION 
AND DEPARTMENT OF FISH, WILDLIFE 
AND PARKS 

Gr h m, Secretary of 
Fish, Wildlife arks Commission 
and Director of Department of Fish 
Wildlife and Parka 

Certified to the Secretary of State on January 12, 1996. 

2-1/25/96 MAR Notice No. 12-2-224 



-225-

BEFORE THE MONTANA DEPARTMENT OF 
NATURAL RESOURCES AND CONSERVATION 

OF THE STATE OF MONTANA 

In the matter of the transfer of Rules 
26.2.201 pertaining to leasing or other 
use of state lands, Rule 26.2.301 
pertaining to sale of state lands, 

NOTICE OF TRANSFER 
OF RULES AND 
PROPOSED AMENDMENT 

Rule 26.2.401 pertaining to schedule 
of fees, and Rule 26.2.503 pertaining 
to homesite and farmyard leases, 
26.2.801 through 26.2.813 pertaining 
to antiquities on state lands, Rules 
26.2.901 through 26.2.905 pertaining 

NO PUBLIC HEARING 
CONTEMPLATED 

to ownership records for non school 
trust land, and the proposed aaendment 
of Rule 36.2.1004 (formerly 26.2.503) 

TO: All Interested Persons. 

1. Pursuant to Section 500, Chapter 418, Laws of Montana 
1995, effective July 1, 1995, policies and objectives pertaining 
to leasing, sale, and fees on state lands, homesite and farmyard 
leases, antiquities on state land, and ownership records for non 
school trust land, relating to the department of state lands 
programs was transferred from the Department of State Lands to 
the Department of Natural Resources and Conservation. In order 
to implement that legislation, ARM 26.2.201, 26.2.301, 26.2.401, 
26.2.503, 26,2.801 through 26.2.813, 26.2.901 through 26.2.905, 
inclusive, are transferred to the administrative rules of the 
Depart•ent of Natural Resources and Conservation. 

2. The Department of Natural Resources and Conservation 
baa deterained that the transferred rules will be numbered as 
follows: 

_QUL 
26.2.201 
26.2.301 
26.2.401 
26.2.503 

26.2.801 
26.2.802 
26.2.803 
26.2.804 

26.2.805 

26.2.807 

___liR_ 
36.2.1001 LEASING OR OTHER USE OF STATE LANDS 
36.2.1002 SALE OF STATE LANDS 
36.2.1003 SCHEDULE OF FEES 
36.2.1004 HOMESITE AND FARMYARD LEASES 

36.2.801 
36.2.802 
36.2.803 
36.2.804 

36.2.805 

POLICY STATEMENT 
DEFINITION OF TERMS 
INITIAL CONSULTATION 
DEPARTMENT CONSIDERATION OF SHPO 
RECOMMENDATION 
POST-SURVEY CONSULTATION 

Rule 26.2.806 reserved as 36.2,806 

36.2.807 DISCOVERY OF ANTIQUITIES AFTER 
COMMENCEMENT OF PROJECT 
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26.2.808 

26.2.810 

26.2.812 

26.2.813 

26.2.901 
26.2.902 
26.2.903 
26.2.904 

26.2.905 
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36.2.808 DEPOSIT OF MATERIALS RELATED TO 
ANTIQUITIES SITES 

Rule 26.2.809 reeerved ae 36.2.809 

36.2.810 ANTIQUITIES PERMIT REQUIREMENT 

Rule 26.2.811 reserved as 36.2.811 

36.2.112 

36.2.813 

36.2.901 
36.2.902 
36.2.903 
36.2.904 

36.2.905 

PROGRAMMATIC MEMORANDUM OF 
UNDERSTANDING 
EMERGENCY ACTION 

PURPOSE 
DEFINITIONS 
FILING OF OWNERSHIP RECORDS 
DEPARTMENT TO MAINTAIN CENTRAL RECORD 
DEPOSITORY 
INDEX AND VERIFICATION OF OWNERSHIP 
RECORDS 

3. Following the transfer, the Departaent proposes to 
aaend Rule 36.2.1004 on February 24, 1996 as follows: 

36.2.1004 HQMESITE AHD FARMYARD LEASES (1) Upon issuance 
of a hoaesite or farmyard lease, all lands included in such 
lease shall be reclassified as Clase IV. Grazing lands are in 
Class I; tiaber and/or watershed lands are in Clase II; 
agriculture lands are in Class III; all other lande are in Class 
IV. The establiehed rental shall be based on the land values 
involved in each case. ~he •i~i~ ehar••• are aa fallewa1 

(a) far he .. ai~ea er fe..yarda ae~a~liahell prier te 
Sept..-er 1 1 197§, the leaaee ahell pa, • •i~l•~ &RR~al re~tal 1 
iR alloeRee 1 sf $§9 fer the fireto fiwa aeree 1 •• per~ ~ereef 1 
pl~a $io99 per sere •lRl•~ far aaeh alillitle~el aere 1 er pert. 
thereafr 

(~) fer he•eaitea er fa .. yarlla eate~liahell after septe~ar 
1 1 197§ 1 the •i~l•~ ehar,aa ere aa fellewa1 

(i) fer Gleaa I ' l'l laM a •lRi•- aRRYal reRtlal 1 i~ 
ell..,a~ee 1 ef $1&9 fer the firat fi..,e aerea1 •• part. thereef 1 pl~Aa 
a •i~l•~ ef $39 fer eeeh allditieRal aere 1 er pert. thereefr 

(ii) fer Slaaa III la~d e •iRi•~ aRft .. el refttal 1 in 
ell..,a~ee 1 ef $13§ fer the fire~ fi~e aerea 1 er part thereef 1 pl~• 
e-•i~i...- ef $35 fer eaeh alllli~ienal eere 1 er par~ tohereefo 

Subsection (2) reaaina the saae, 
(e) Y~9••••• reeda 1 fer esree9e p~rpeeea 1 shell ~ 

Realls whieh are Rat 
•••••• fer .... toha~ 59\ ef their entoire 
~ft.rallell •••••• 

(~) Grellell reella 1 fer ••••••• p~rpaaea 1 shall ~. eaep~Atell 
eft the 9rea~er ef 1 e •lnl•~ willth af U feet 1 er tlhpee 
~ertera ef ~he wideat lliat~rhed area, far the ewtire le~9th ef 
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~ read. Reads whieh are 9raded fer aere ehaR §9' ef ~hair 
left9~ are eeRaidered ,raded read&• 

subsection (J) remain• the same. 
( 4) A far•yard ia defined es le11d aee'lpiad er tie 1M 

eee-apiMI ._, e eemperar~ er pri11eipal plaee ef reeidaftea, er 
pe~e11eial reaideRee 1 eha~ praae11ely haa, er will he¥a, 
•tri._.le-aral &'lpper~iRt •'lildi"'a i11 eha i .. ediaea viei11iey. 

Subaectiona (5)(a) through (5)(e) remain the eaae but will 
ba renumbered (4)(a) through (4)(e). 

4. The propoaad aaendaent of Rule 36.2.1004 ia nacaaaary 
becauaa portions have bean replaced by Rule 26.3.137. 

5. Interested parties may aubadt their data, viewa or 
arguments concerning the propoaed amendaent in writing to Don 
Macintyre, Departaent of Natural Reaourcea and conaervation, 
1625 Eleventh Avenue, Helena, KT 59620-1601, on or before 
February 22, 19S6. 

6. If a peraon who is directly affected by the propoaed 
aaendaent wiahea to expreaa their data, viewa and arguaenta 
orally or in writing at a public hearing, they aust make written 
raqueat for a hearinq and aubait this request along with any 
written co .. anta to Don Macintyre, Department of Natural 
Resources and Conservation, 1625 Eleventh Avenue, Helena, KT 
59620-1601. The coamenta auat be received on or before February 
22, 1996. 

7. If the Department receivea requests for a public 
hearing on the proposed amendment from either 10 percent or 
25, whichever ia leas, of those persona who are directly 
affected by the proposed amendment, fro• the Adainiatrative Code 
co .. ittee of the legislature, from a governmental agency or 
aubdiviaion or from an association having no less than 25 
aaabara who will be directly affected, a hearing will be held at 
a later data. Notice of the hearing will be published in the 
Montana Administrative Register. Tan percent of thoae persons 
directly affected has been determined to be more than 25 baaed 
on the aaabara of hoaeaite and farmyard leases issued by the 
Dapartaent. 

DEPARTMENT OF NATURAL RESOURCES 
AND CONSERVATION J 
.~.d.,., 

Certified to the Secretary of state January 12, 1996. 
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BEFORE THE MONTANA DEPARTMENT OF 
NATURAL RESOURCES AND CONSERVATION 

OF THE STATE OF MONTANA 

In the matter of the proposed amendment 
of Rules 36.19.101 and 36.19.102, 
36.19.104, 36.19.109, 36.19.111, 
36.19.201 and 36.19.202, 36.19.303 and 
36.19.304 and the repeal of Rules 
36.19.103, 36.19.105, 36.19.108, 
36.19.110, 36.19.204, 36.19,301, and 
36.19.305 pertaining to the reclamation 
and development grants program 

To: All Interested Persons. 

NOTICE OF PROPOSED 
AMENDMENT AND 

REPEAL 

NO PUBLIC HEARING 
CONTEMPLATED 

1. on February 24, 1996, the Department of Natural 
Resources and Conservation proposes to amend Rules 36.19.101 and 
36.19.102, 36.19.104, 36.19.109, 36.19.111, 36.19.201 and 
36.19.202, 36.19.303 and 36.19.304 and repeal Rules 
36.19.103, 36.19.105, 36.19,108, 36.19.110, 36.19.204, 
36.19. 301, and 36.19. 305 pertaining to the reclamation and 
development grants program, 

2. The rules proposed to be amended provide as follows: 

36.19.101 DEFINITIONS subsection (1) remains the same. 
(il) "Beal!'d" meane ehe heiU!'Ii ef nabll!'el reee~o~ree• and 

eefteer'l•at.ien previded fer in 'l'itle 2 1 ehapter 1§ 1 part :u, 
(3) 11 er~o~eial et.ate need" means a dse~o~mented eet ef 

eire~o~mstaneea er eenditieRS that re~~o~ire astian ta pre~ent ar 
eliminate severe and ~o~naeeept.al!tle liama~e te pt.~blie reeewree• er 
ta eapewre eutraerdinary pwl!tlie benefits that wa~o~ld etherwiae be 
lest;, 'Qrweial state need' f~rt.her implies t.hat. a pre~eat ia ef 
eritiaal impertanee ta Mantana anli ita eitieena, 

Subsections (4) through (7) remain the same but will be 
renumbered (2) through (5), 

(8) "Miti~atian 11 means the aat ef reatifyift~ an i•paet l!ty 
repairin~ 1 rehahilit.atin~ 1 er reeteriR9 the affeeted 
en•firen•eRtJ red~o~eift9 er eliminatiR9 an impaet. ewer ti•e hy 
aperatiane that preeerwe er maintain the enwiren•eRtJ er 
ee-,enaatift~ far aft 1-,aet ey replaeiR~ er prewidiR~ s~o~batit~o~te 
resa~o~reee er habitats. 

Subsection (9) remains the same but will be renumbered (6). 
( 19) "Pre jest t.ype 11 means a f,Jre~o~piR~ sf prejeeta ha•liRfJ the 

same er similar sharaeteriaties whish dietiftfJYiehee it fram 
ether prejeet types. 

Subsections (11) through (13) remain the same but will be 
renumbered (7) through (9). 

(14) 0 St.~hetantial ea•plianee" means that the appliaatieft ie 
eaRsiatent with applieatien ~reaedares set by the depart•en~ aftd 
t.he hasia pre•vieiefte ef ~he aet and ~he admiRiett"ath e ralee 
9ewerRift9 the peelamatieR and dewelapment fJFaft~a pPe~pam. 
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Subsection (15) remains the same but will be renumbered 

AUTH: 
IMP: 

90-2-1105, MCA; 
90-2-1103, 1105, MCA 

36.19.102 ELIGIBLE PROJECTS Subsections (1) and (2) 
remain the same. 

(3) Projeete pre8i&ited &~ 99 ~ lll~ are Ret eli~i&le fer 
f\lftdift~· 

(4) Prejeote t!lat de ftet •eet the re~~;~irellleftta ef the 
MoRtafta liitwireftlllefttal Pelioy Aet 1 'l'itle 7 § 1 e!lapter 1 1 part iOl 

are Ret eli~i&le fer f\lftdiR~· 
AUTH: 90-2-1105, MCA 
IMP: 90-2-1105, 1111, 1112, MCA 

36.19,104 APPLICATION CATEGORIES Subsections (1) through 
(4) remain the same. 

(5) Prajeets eate~erieed as 'ot!ler' ehall sflly be 
rese .. eftded fer hlftdift~ if they are q\lalified aRd eRly to the 
eKteRt t!lae !.here are fliRds re•aiRift~ after f\IRdiRq 
reee .. eftdaeieRs are 111ade iR the aiReral develepmeRt. impaets aftd 

.el"lieial state Reed eate~eries. 
AUTH: 90-2-1105, MCA 
IMP: 90-2-1105, 1112, MCA 

36.19.109 APPLICATION (1) An applicant shall submit an 
application on forms prescribed in the department's Guidelines 
and Forms for Preparing Grant Applications. 

E~l Aft applieaRE prepesiR~ aere tohaft eRe prejeet shall 
S\IBIIIi& a separate applieatieR fer eae8. 

(3) hR applieaftt. shall submit fe\IF espies ef the 
applieaeieR te the depart.Meftt. at. the t.iae sf filiftq aRd shall 
provide additieRal sepias as req~;~eseed by the departmeftt, 

AUTH: 90-2-1105, MCA 
IMP: 90-2-1105, MCA 

36. 19.111 CHANGES OR ADDITIONS (1) If an applicant desires to 
change or add to an application othe~than as required iR k~ 
ali.l9.119 requested by the dePartment after it is formally 
filed, the applicant shall submit the change or addition in 
writing. The department will consider any substantial change or 
addition to an application to constitute a new application. No 
substantial changes or additions will be accepted after the 
deadline for submittal set forth in ARM 36.19.112. 

AUTH: 90-2-1105, MCA 
IMP: 90-2-1105, MCA 

36, 19,201 APPLICATION EVALUATION PROCEDURE Subsections 
(1) through (4) remain the same. 

(5) Prier te e8e &Ya•H:tal deadline set fer£8 iR ,•,..'!It 
31i•l9oll~l Sftd as !oillle permiee, !o8e depaPtllleft!-1 ~pSI"' Peqyestr 
will aeeept aftd e•,•alHate a pl!'epesed applieat.ieR te deteraiRe 
whether i£ is iR S\lbetaRt.ial ee•plial"'ee with the aet. and these 
r\lles. If £8e departMe!lt detePMil"'es that a prepeeed applieat.ieft 
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ie Ret il'l auhatefttial aemplieftee 1 the applieetieft will he 
eeftaiderad defieieftt 1 eftd the depart•ent will return the 
applieetian 1 netifyin' the applieent in writil'l9 aftd lia4!ift! the 
applieetiaft defieial'laiea, A re•viaed applieetien -y M re 
eua.itted after the neeaeeel'y l'e..,iaiena he"'e lileen •ada o All 
listed defiaienaiea •uet lile eerreeted eftd the re•viaed 
applieatien filed in •••plieftaa with ARM 36ol9ol99 pl'ial' toe the 
aua.ittal deedlifta il'l erder te he eliiJihle fal' Iundin' 
aaftaideratiafto 

AUTH: 90-2-ll05, MCA 
IMP: 90-2-1105, 1111, 1112, 1113, MCA 

36,19.202 PREFEREHCES AND BANKING OF OVALIFIED PROJECTS 
Subsections (1) through (4) remain the same. 

(5) All prejaeta reea .. aftdad fal' fundin' will he 
eaftaiateftt with the eati•atea af aveilehle fundin,, 

Subsection (6) remains the same but will be renumbered (5), 
AUTH: 90-2-1105, MCA 
IMP: 90-2-1105, 1111, 1112, 1113, MCA 

36.19.303 PAYMENT OF GBANTS Subsections (1) and (2) 
remain the same. 

(J) Expenses incurred by the grantee before the ~ 
effective date ot the contract ia fully eueeuted will not be 
reimbursed by the department. 

Subsection (4) remains the same. 
AUTH: 90-2-1105, MCA 
IMP: 90-2-1104, 1114, MCA 

J 6, 19, 3 04 REPORTS AND ACCQUNTING ( 1) Each grant 
recipient shall submit periodic progress reports as specified in 
the grant contract and shall submit a final report to the 
department withil'l three maRtha fellewiftiJ the eempletien ef the 
eentreet peried er at aueh ether ti•e A§ specified in the grant 
contract. 

(2) Graftt reeipieftte 11hall •eke eral er wl'itten 
preaefttatieftll 11f pre9r81111 aa &IJl'eed te in the IJl'ent eentreet. 

(3) 'l'he !l'llftt !'eeipient shall edal!flletely aeeeunt fer 
attpendituree in a •anne!' aeeept.ehle te the depert•ent. All 
reeerda 1 reparta 1 eftd ather daeumaRta that relate te the prejeet 
aftd that are re~uired hy the depart•eftt te he •aifttaiftad hy the 
9r11ftt reeipieftt are 1111hjeet te audit hy the effiee af the 
laiJielati"'e audit.er 1 the depart•ent and 1 where re~uired lily lew 1 
the lel)ielative fiaeel el'lelyat. 
~ 111 The department shall make a biennial accounting to 

the legislature concerning the status of previously funded 
projects. 

AUTH: 90-2-1105, MCA 
IMP: 90-2-1105, 1111, 1114, MCA 

J, The rules proposed to be repealed are on pages 36-3922 
through 36-3924, 36-3932, 36-3941 and 36-3942 of the Adminis­
trative Rules of Montana. 
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AUTH: 90~2-1105, MCA 
IMP: 90-2-1105, 90-2-1111, 90-2-1114, MCA 

4. The purpose of the proposed amendments is to eliminate 
rules conflicting with current statutes and standard procedure•. 
The rules proposed for repeal are no longer 
necessary and are being deleted pursuant to HJR 5 (1995). 

5. Interested parties may submit their data, views or 
arguments concerning the proposed actions in writing to Greg 
Kills, Department of Natural Resources and conservation, 1625 
Eleventh Avenue, Helena, KT 59620-1601, on or before February 22, 
1996. 

6. If a person who is directly affected by the proposed 
actions wishes to express their data, views, and arguments 
orally or in writing at a public hearing, they must make written 
request for a hearing and submit this request along with any 
written comments to Greg Kills, Department of Natural Resources 
and Conservation, 1625 Eleventh Avenue, Helena, MT 59620-1601. 
The comments must be received on or before February 22, 1996. 

7. If the agency receives requests for a public hearing 
on the proposed actions from either 10\ or 25, whichever is 
less, of the persons who are directly affected by the proposed 
actions; from the administrative code committee of the 
legislature; from a governmental subdivision or agency; or from 
an association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be greater than 25 based on the 
number of grant applications submitted and approved during grant 
cycle periods. 

RESOURCES 

Certified to the Secretary of State 
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BEFORE THE BOARD OF OIL AND GAS CONSERVATION 
OF THE STATE OF MONTANA 

In the matter of the repeal of Rule 
36.22.305, pertaining to naming of 
pools, Rule 36.22.1245, pertaining to 
illegal production, Rule 36.22.1307, 
pertaining to restoration of surface, 
and Rules36.22.1601 through 36.22.1611, 
pertaining to regulations to implement 
the Natural Gas Policy Act 

TO: All Interested Persons. 

NOTICE OF 
PROPOSED REPEAL 

NO PUBLIC 
HEARING 
CONTEMPLATED 

1. On February 29, 1996, the Board of Oil and Gas 
Conservation proposes to repeal Rule 36.22.305, pertaining to 
naming of pools, Rule 36.22.1245, pertaining to illegal 
production, Rule 36.22.1307, pertaining to restoration of 
surface, andRules 36.22.1601 through 36.22.1611, pertaining to 
regulations to implement the Natural Gas Policy Act. 

2. The rules proposed to be repealed are on pages 36-
4839, 36-5000, 36-5023, and 36-5091, respectively, of the 
Administrative Rules of Montana. 

AUTH: 2-4-201, MCA 
IMP: 2-4-201, MCA 

3. The rules proposed to be repealed are not necessary 
for the functioning of the reorganized Department of Natural 
Resources and Conservation and are being deleted pursuant to 
HJR- 5 ( 19 9 5 ) . 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed repeal in writing to Tom Rich­
mond, Oil and Gas Conservation Division, 2535 St. Johns Avenue, 
Billings, Montana 59102. Any comments must be received no later 
than February 25, 1996. 

5. If a person who is directly affected by the proposed 
repeal wishes to express their data, views, and arguments orally 
or in writing at a public hearing, they must make written re­
quest for a hearing and submit this request along with any 
written comments to Tom Richmond, Oil and Gas Conservation 
Division, 2535 St. Johns Avenue, Billings. Montana 59102. Any 
comments must be received no later than February 25, 1996. 
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6. If the agency receives requests for a public hearing on 
the proposed repeal from either 10% or 25, whichever is less, of 
the persons who are directly affected by the proposed repeal; 
from the administrative code committee of the legislature; from a 
governmental subdivision or agency; or from an association having 
not less than 25 members who will be directly affected, a hearing 
will be held at a later date. Notice of the hearing will be 
published in the Montana Administrative Register. Ten percent of 
those persons directly affected has been determined to be greater 
than 25 based on the number of persons involved in the production 
of oil and natural gas. 

BOARD OF OIL AND GAS CONSERVATION 

y~~ 
THOMAS P. RICHMOND, 
ADMINISTRATOR 

Certified to the Secretary of State January 12, 1996. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rule 16.32.399K 
pertaining to utili~ation 
review in medical assistance 
facilities 

TO: All Interested Persons 

NOTICE OF 
PROPOSED AMENDMENT 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On February 26, 1996, the Department of Public Health 
and Human Services proposes to amend rule 16.32.399K pertaining 
to utilization review in medical assistance facilities. 

2. The rule as proposed to be amended provides as 
follows: 

16.32.399K MEDICAL ASSISTANCE FACILITIES--QTILIZATION 
~ (1) A medical assistance facility must: 

(a) Have in effect a utilization review plan to review 
services furnished by the facility and by members of its medical 
staff to patients. 

(b) Contract with the state peer review organi~ation (PRO) 
or its department approved equivalent to do the following: 

(i) Certify whether all admissions to the facility in 
the facility's first 12 months of operation were medically 
necessary; 

(ii) puring the facility's first 12 months of operation. 
Previae provide consultation to the facility sometime between 
the 48th and 72nd hour of eaeh f!atieRt's ~ stay of each 
patient admitted to the facility during that period concerning 
discharge plans for the patient (e.g. transfer to the hospital, 
discharge to .il skilled nursing facility, discharge to horne7 
~); 

(iii) Periodically sample facility cases and review them 
to determine the medical necessity of the professional services 
furnished, including drugs and biologicals~; during the 
facility's first 12 months of operation. the review must include 
retrospective review of 251 of the cases of patients admitted to 
the facility during that period. 

(2) After the medical assistance facility's first 12 
months of operation. the facility must collaborate and cooperate 
with the state PRO or its department approved egui valent, 
pursuant to a written agreement. in projects designed to 
identify and assess opportunities to improve the quality of 
patient care. the utili~ation of the facility, and the 
appropriateness of the discharge planning and the disposition of 
each of the facility's patients following treatment. 
Collaboration by the facility must include: 

(al Participating in the design of the proiects; 
(b) Providing medical records to the state PRO or its 

department approved equivalent for abstraction or completing the 
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abstraction of records on-site and submitting the results to the 
state PRO or its department approved equivalent; 

(c) Assessing the results of the abstraction; and 
(dl Developing plans necessary to ensure continuous 

improvement in the care provided to patients at the facility. 

AUTH: 
l:MP: 

Sec. 50-5-103, MCA 
Sec. 50-5-101, 50-5-103 and 50-5-204, MCA 

3. The proposed amendments to the licensing rule prescribing the 
utilization review standards that medical assistance facilities (MAFs) muat 
meet are necessary in order to implement a lesser standard of 

overview by the state peer review organization (PRO) or its 
department approved equivalent for medical assistance 
facilities. The rule, in its current form, took effect on April 
28, 1989, and requires medical assistance facilities to contract 
with the state PRO to certify whether all admissions to the 
facility were medically necessary and to provide consultation to 
the facility concerning discharge plans for all patients. The 
department and the state PRO have determined that continual 
review of all admissions to a facility and of discharge plans 
for all patients admitted to the facility beyond the facility's 
initial 12 months of operation is no longer necessary, given the 
lack of problems detected by the state PRO in its long term 
contracted review of medical assistance facilities. Therefore, 
these proposed amendments are necessary to eliminate standards 
that are more strict than actually needed for its purpose. 

The amended rule will require the state PRO to certify 
whether all admissions to the facility in the facility's first 
12 months of operation were medically necessary and to provide 
consultation to the facility concerning discharge plans for all 
patients admitted in the facility's first 12 months of 
operation. Additionally, the amended rule clarifies that 
periodic sampling by the state PRO will involve a retrospective 
review of 25\ of all cases involving patients admitted to the 
facility in the facility's first 12 months of operation. 
Thereafter, facility involvement in cooperative projects with 
the state PRO or its department approved equivalent will meet 
the periodic sampling requirement. 

4. Interested persons may submit their data, views, or 
arguments concerning the proposed amendment in writing to 
Russell E. Cater, Chief Legal Counsel, Office of Legal Affairs, 
Department of Public Health and Human Services, P.O. Box 4210, 
Helena, Montana 59604-4210, no later than February 22, 1996. 

5. If a party who is directly affected by the proposed 
amendment wishes to express his or her data, views, and argu~ 
mente orally or in writing at a public hearing, he or she must 
make a written request for a hearing and submit this request 
along with any written comments he or she has to Russell E. 
Cater, Chief Legal Counsel, Office of Legal Affairs, Department 
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of Public Health and Human Services, P.O. Box 4210, Helena, 
Montana 59604-4210, no later than February 22, 1996. 

6. If the department receives requests for a public 
hearing on the proposed action from either 10\ or 25, whichever 
is less, of the persons who are directly affected by the 
proposed amendment; from the Administrative Code Committee of 
the legislature; from a governmental subdivision or agency; or 
from an association having not fewer than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be one, based on the number of 
medical assistance facilities within Montana. 

Rule Reviewer ~~c?.e/~ ~~ D1rector, ~blic Heal~~ 
Human Services 

certified to the Secretary of State January 12, 1996. 
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BEFORE THE DEPARTMENT OF PUBLIC HEALTH 
AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 46.12.506 
and 46.12.508 pertaining to 
medicaid reimbursement for 
outpatient hospital 
emergency, clinic and 
ambulatory surgery services 

NOTICE OF PUBLIC HEARING 
ON THE PROPOSED 

AMENDMENT OF RULES 

TO: All Interested Persons 

1. On February 14, 1996, at 1:30 p.m, a public hearing 
will be held in Room 306 of the Social and Rehabilitation 
Services Building, 111 N. Sanders, Helena,.Montana to consider 
the proposed amendment of rules 46.12.506 and 46.12.508 
pertaining to medicaid reimbursement for outpatient hospital 
emergency, clinic and ambulatory surgery services. 

The Department of Public Health and Human Services will 
make reasonable accommodations for persons with disabilities who 
wish to participate in this public hearing. If you request an 
accommodation, contact the department no later than 5:00 p.m. 
on February 5, 1996, to advise us of the nature of the 
accommodation that you need. Please contact Dawn Sliva, P.O. 
Box 4210, Helena, MT 59604-4210; telephone (406)444-5622; FAX 
(406)444-1970. 

2. The rules as proposed to be amended provide as follows: 

46. 12. 506 OUTPATIENT HOSPITAL SERVICES, DEFINITION ( l) 
through (4) remain the same. 

(5) "Partial hospitalization services" means partial 
hospitalization as defined in the Montana medicaid partial 
hospitali:.:ation policy (May 1995 edition). The department 
adopts and incorporates by reference the Montana medicaid 
partial hospitalization policy (May 1995 edition) . A copy of 
the policy may be obtained through the Department of Public 
Health and Human Services, ltedieaid Sel!'~iees Bi'.'isiea ~ 
Policy and Services Division, 111 N. Sanders, P.O. Box 4210, 
Helena, MT 59604-4210. 

(6) through (7) Remain the same. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA. 
IMP: Sec. 53-2-i!Ol, 53-6-101, 53-6-lll, 53-§-113 and 

53-6-141, MCA 

4§.12.508 OUTPATIENT HOSPITAL SERVICES. REIMBURSEMENT 
(1) remains the same. 
(2) Except for the services reimbursed as provided in (3) 

through ~ llll. all facilities will be reimbursed on a 
retrospective basis. Allowable costs will be determined in 
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accordance with ARM 46.12.509(2) and subject to the limitations 
specified in ARM 46.12.509(2) (a), (b) and (c). The department 
may waive retrospective cost settlement for such facilities 
which have received interim payments totaling less than $100,000 
for inpatient and outpatient hospital services provided to 
Montana medicaid recipients in the cost reporting period, unless 
the provider requests in writing retrospective cost settlement. 
Where the department waives retrospective cost settlement, the 
provider's interim payments for the cost report period shall be 
the provider's final payment for the period. 

(2) (a) remains the same. 
(3) Except as otherwise specified in these rules, the 

following outpatient hospital services will be reimbursed under 
a prospective payment methodology for each service as described 
in (4) through f9+ ll1l of this rule. 

(4) remains the same. 
(5) Emergency room and clinic services provided by 

hospitals that are not isolated hospitals or medical assistance 
facilities as defined in ARM 46.12.504!17! and (l6l will be 
reimbursed on a fee basis for each yisit as follows. 

!al Emergency room and clinic services will be classified 
into one of three service groups for reimbursement purposes. 
Each service group will have two fees. one for sole community 
hospitals as defined in ARM 46.12.503. and one for non-sole 
community hospitals. The three service groups are defined as 
follows; 

!il Critical emergency room visits are emergency room 
visits in which the recipient receives critical care procedures. 
dies while in the emergency room or is discharged or transferred 
to another short term general hoscital for inpatient care. 

!A) Critical care procedures are those procedures 
designated by the department as such and identified in the 
department's emergency room critical care procedures list. The 
department hereby adopts and incorporates by reference the 
outpatient hospital emergency room critical care procedures list 
!January 1996). A copy of the emergency room qitical care 
procedures list may be obtained from the Department of Public 
Health and Human Services. Health Policy and Services Division. 
111 N. Sanders. P.O. Box 4210. Helena. MT 59604-4210. 

!iil Emergency visits are emergency room visits for which 
the ICD-9-QM diagnosis code chiefly responsible for the services 
provided is a diagnosis recognized as an emergency diagnosis by 
the medicaid PA$SPORT program described in ARM 46.12.5001 
through 46.12.5014. The PA$SPORT program emergency diagnoses 
list is available upon reouest from the Department of Public 
Health and Human Services. Health Policy and Services Division. 
111 N. Sanders. P.O. Box 4210. Helena. MT 59604-4210. 

!iiil Other emergency :room and clinic visits are emergency 
room and clinic visits that do not meet the criteria for the 
critical or emergency visit groups specified in (5l (a) !il or 
J..liL.. 

(b) Fees for emergency room and clipic service groups for 
sole community hospitals and non-sole community hospitals are 
specified in the department's outpatient hospital emergency room 
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fee schedule. · The department hereby adopts and incorporates 
herein by reference the outpatient hospital emergency room fee 
schedule (January 1996). A copy of the emergency room fee 
schedule may be obtained from the Department of Public Health 
and Human Services. Health Policy and Services Division. 111 N. 
Sanders. P.O. Box 4210. Helena. MT 59604-4210. 

(cl Except as provided in (5) (cl (i) and (iil. the fee 
specified in !Sl (b) or (dl is an all inclusive bundled payment 
per visit which covers all outpatient services provided to the 
patient. including but not limited to nursing. pharmacy. 
suoplies. equioment and other outpatient hospital services. 

(il Physician seryices are separately billable according 
to the applicable rules governing billing for physician 
services. 

(iil In addition to the fee specified for each emergency 
room and clinic service group. medicaid will reimburse providers 
separately as specified in (4). (8) and (9) for laboratory. 
imaging and other diagnostic services provided during emergency 
and clinic visits. 

(d) For sole qommunity hospital emergency room and clinic 
visits determined by the department to be unstable. the fee will 
be a stop-loss pavment. If the provider's net usual and 
quaternary emergency room or clinic charges are more than 500\ of 
the fee speqified in !5l !bl. the visit is unstable and the net 
qharges will be paid at the statewide cost to charge ratio 
specified in (12) . For purposes of the stop-loss provision. the 
provider's net emergency room or clinic charges are defined as 
total usual and customary claim charges less charges for 
laboratory. imaging. other diagnostic and any non-qoyered 
services. 

(el Emergency room and qlinic visits with ICP-9~CM 
surgical or major diagnostic procedure codes will be grouped 
into one of the affibulatory surgery day procedure grouvs 
described in Ill). 

(5) remains the same in text but is renumbered (6). 
~ l1l Dialysis visits will be reimbursed at the 

provider's medicare composite rate for dialysis services 
determined by medicare under 42 CFR subpart H. The facility's 
composite rate is a comprehensive prospective payment for all 
modes of facility and home dialysis and constitutes payment for 
the complete dialysis treatment, except for a physician's 
professional services, separately billable laboratory services 
and separately billable drugs. The provider must furnish all of 
the necessary dialysis services, equipment and supplies. 
Reimbursement for dialysis services and supplies is further 
defined in the Medicare Provider Reimbursement Manual, HCFA Pub. 
15 (referred to as "Pub. 15"). For purposes of 1.1pecifying the 
services covered by the composite rate and the services that are 
separately billable, the department hereby adopts and 
incorporates ~ by reference Pub. 15. A copy of Pub. 15 may 
be obtained through the Department of Public Health and Human 
Services, Meaieaia Sen ieee Eli otisiea Health Policy and Services 
Division, 111 N. Sanders, P.O. Box 4210, Helena, MT 59604~4210. 

(7) through (7) (e) remain the same but are renumbered (8) 
through (8) (e), 
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-+3+ i2.l_ Imaging services will be reimbursed on a fee 
basis. For each imaging service or procedure, the fee will be 
the lower of the provider's usual and customary charges or 160\ 
of the technical component of the medicare resource-based 
relative value scale (RBRVS) or, if there is no technical 
component under RBRVS for the procedure, the fee will be 100\ of 
the global amount of the medicare RBRVS. The imaging services 
reimbursed under this subsection are the individual imaging 
services listed in the 70000 series of the Current Procedural 
Terminology, Fourth Edition (CPT-4). For imaging services where 
no medicare fee has been assigned, the fee is 62\ of usual and 
customary charges for a hospital designated as a sole community 
hospital as defined in ARM 46.12. 503 or 60\ of usual and 
customary charges for a hospital that is not designated as a 
sole community hospital as defined in ARM 46.12.503. 
~ llQl Other diagnostic services will be reimbursed on 

a fee basis. For each diagnostic service or procedure, the fee 
will be the lower of the provider's usual and customary charges 
Qr 160\ of the technical component of the medicare resource­
based relative value scale (RSRVS) or, if there is no technical 
component under RBRVS for the procedure, the fee will be 100\ of 
the global amount of the medicare RBRVS. The individual 
diagnostic services reimbursed under this subsection are those 
listed in the Current Procedural Terminology, Fourth Edition 
(CPT-4) in Addendum K to Chapter VII, Bill Review, of the 
Medicare Part A Intermediary Manual, Part 3 (HCFA Pub. 13-3). 

( 11 l Affibulatory surgery services provided by hospitals 
that are not isolated hospitals or medical assistance facilities 
as defined in ARM 46.12.504117) and (16) will be reimbursed on 
a fee basis. A separate fee will be paid within each day 
procedure group depending on whether or not the hospital is a 
sole community hospital as defined in ARM 46.12.503. Payment 
for ambulatory surgery services is a fee for each determined as 
follows: 

Cal The department assigns a day procedure group to each 
medicaid visit' as specified in the day procedure group (DPGl 
ambulatory surgery classification system developed by the 
Canadian Institute for Health Information (CIHI). The day 
procedure group (DPGl system is an ambulatory surgery 
classification system that assigns patients to one of 66 groups 
according to the principal. most significant. ICD-9-CM procedure 
code recorded on the UB-92 claim ferro. 

(bl The dePartment determines a fee for each day procedure 
group which reflects the estimated cost of hospital resources 
used to treat cases in that group relative to the statewide 
average cost of all medicaid cases. Fees for day procedure 
groups for sole community hospitals and non-sole community 
hospitals are specified in the department's outpatient hospital 
fee schedule. The department hereby adopts and incorporates by 
reference the outpatient hospital ambulatory surgery fee 
schedule (January 1996!. A copy of the fee schedule may be 
obtained from the Department of Public Health and Human 
Services. Health Policy and Services Division. 111 N. Sanders. 
P.O. Box 4210. Helena, MT 59604-4210. 
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!cl Except as provided in (11) !cl (il and (ii) . the payment 
specified in (111 !bl or (d) is an all inclusive bundled payment 
per visit which covers all outpatient services provided to the 
patient. including but not limited to nursing. pharmacy. imaging 
services. other diagnostic services. suoplies and equipment and 
other outpatient hospital services. For purposes of outpatient 
hospital ambulatory surgery services. a visit includes all 
outpatient hospital services related or incident to the 
ambulatory surgery visit that are provided the day before. the 
day of or the day after the ambulatory surgery event, 

!il Physician services are separately billable according 
to the applicable rules governing billing for physician 
services, 

!iil Payment for certified registered nurse anesthetists 
(CRNbsl will be based on cost as a pass throygh in the cost 
settlement. as provided in ARM 46.12.505. 

!dl For sole community hospital ambulatory surgery 
services. day procedure gpoups determined by the department to 
be unstable will be reimbursed a stop-loss payment, If the 
provider's net usual and customary charges are more than 500% of 
the fee specified in (lll lbl. the day procedure group is 
unstable and the net charges will be paid at the statewide cost 
to charge ratio specified in 112). For purposes of the stop­
loss provision. the provider's net ambulatory surgery charges 
are defined as total usual and customary claim charges less 
charges for any non-covered services. 

(12) The medicaid outpatient hospital statewide average 
cost to charge ratio equals .70. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111,53-6-113 and 

53-6-141, MCA 

3. The proposed changes to ARM 46.12.508(2) and (3) and 
the additions of proposed (10) through (12) revise the current 
reimbursement methodology for emergency room, clinic services 
and ambulatory surgery services under the medicaid outpatient 
hospital program. The Department proposes to adopt prospective 
payment methodologies to replace the current retrospective cost­
based approach for these services, The 1993 legislature 
authori~ed a study and evaluation of medicaid outpatient 
hospital reimbursement, and the study was performed by Abt 
Associates on behalf of the department. Abt Associates 
recommended and the department concurs, that these services be 
reimbursed using a prospective methodology. 

The proposed rule changes are necessary to adopt a more 
efficient and· cost effective reimbursement methodology for 
emer~ency room, clinic services and ambulatory surgery 
serv1ces. The proposed prospective methodology is designed to 
pay hospitals reasonable reimbursement amounts, while 
encouraging efficiency and cost containment in the provision of 
services. Under the current retrospective cost-based system, 
providers are reimbursed actual allowable costs with certain 
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limitations based upon a cost report filed after the time period 
in question. The proposed system reimburses a predetermined fee 
amount. The fee is not adjusted after the filing of the cost 
report even though the provider's actual costs may exceed the 
fee. Providers have an incentive to hold costs within the fee 
amounts. 

The proposed rule changes would exempt isolated hospitals and 
medical assistance facilities (MAFs) from the proposed 
prospective payment methodology because of the more difficult 
financial and market conditions experienced by these facilities 
and the desire to assure access to medical care for rural 
Montanans. Isolated hospitals and MAF's are now exempt from the 
prospective payment methodologies for inpatient hospital 
services. Isolated hospitals and MAF's are currently subjected 
to prospective payment for laboratory, imaging and other 
diagnostic services and the ER screen fee. The Department will 
continue prospective payment for these services. 

The proposed changes to ARM 46.12.508(8) and (9) are necessary 
to correctly describe the intended methodology, by inserting 
language that was inadvertently omitted in a prior rule adoption 
proceeding. The reimbursements specified in the current rule 
are subject to the limitation that payments will not exceed 
usual and customary charges. The proposed changes to ARM 
46.12.506(5) and 46.12.508(6) are necessary to update the title 
of the division that administers the medicaid outpatient 
hospital services program. The proposed change to ARM 
46.12.506(2) is necessary to correct a typographical error by 
inserting a space between "2" and "hours". 

In the aggregate, this change in reimbursement methodology is 
estimated to be budget neutral. The medical care advisory 
committee has been notified of this proposed change. A copy of 
this notice is available at local county human service offices. 

The proposed changes will apply to outpatient hospital services 
provided on or.after April 1, 1996. 

4. Interested parties may submit their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to Russell E. 
Cater, Chief Legal Counsel, P.O. Box 4210, Helena, MT 59604-
4210, no later than February 22, 1996. 

5. The Office of Legal Affairs, Department of Public 
Health and Human Services has been designated to preside over 
and conduct the hearing. 

~t!~ "*~#:~~~~ Director, Public Health an Rule Reviewer 
Human Services 

Certified to the Secretary of State January 12, 1996. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 
46.12.590, 46.12.591, 
46.12.592, 46.12.593, 
46.12.595 and 46.12.599 
pertaining to medicaid 
reimbursement for 
residential treatment 
services 

NOTICE OF PUBLIC HEARING 
ON THE PROPOSED 

AMENDMENT OF RULES 

TO: All Interested Persons 

1. On February 14, 1996, at 3:00p.m., a public hearing 
will be held in Room 306 of the Social and Rehabilitation 
Services Building, 111 Sanders, Helena, Montana to consider the 
proposed amendment of rules 46.12.590, 46.12.591, 46.12.592, 
46.12.593, 46.12.595 and 46.12.599 pertaining to medicaid 
reimbursement for residential treatment services. 

The Department of Public Health and Human Services will 
make reasonable accommodations for persons with disabilities who 
wish to participate in this public hearing. If you request an 
accommodation, contact the department no later than 5:00p.m. on 
February 2, 1996, to advise us of the nature of the 
accommodation that you need. Please contact Dawn Sliva, P.O. 
Box 4210, Helena, MT 59604-4210; telephone (406)444-5622; FAX 
(406) 444-1970. 

2. The rules as proposed to be amended provide as 
follows: 

46 12.590 RESIDENTIAL TREATMENT SERVICES. PURPOSE AND 
PEFINIT!ONS (1) through (2) (i) remain the same. 

(j) "Residential treatment facility" means a facility 
licensed by the department ef health afta eftwireftme~tal seieAees, 
or the equivalent agency in the state in which the facility is 
located, as a residential treatment facility as defined in 50-5-
101, MCA or the equivalent category in the state where the 
facility is located. 

(2) (kl and (2) (l) remain the same. 
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(m) "Beds available" means the number of residential 
treatment beds for which the facility has been licensed by the 
department ef heal~h afta enoirsftMen~al eeieneee. 

(2) (n) remains the same. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111, 53-6-113, 

53-6-139 and 53-6-141, MCA 

46.12. 591 RESIDENTIAL TREAIMENT SERVICES. PARTICIPATION 
REQUIREMENTS (1) and (2) remain the same. 

(a) maintain a current license as a residential treatment 
facility under the rules of the aepar~l'fteft~ ef healUt and 
eftoireHMeft~al eeiefteee department's quality assurance division 
to provide residential psychiatric care, or, if the provider's 
facility is not located within the state of Montana, maintain a 
current license in the equivalent category under the laws of the 
state in which the facility is located; 

(b) maintain a current certification for Montana medicaid 
under the rules of the eepar~Meftt ef health Sfta BftoireHMBHEal 
eeieneee department's guality assurance division to provide 
residential psychiatric care or, if the provider's facility is 
not located within the state of Montana, meet the requirements 
of eHssee~ieRs (g) and (h); 

(2) (c) through (2) (h) remain the same. 
(i) provLde residential psychiatric care according to the 

service requirements for individuals under age 21 specified in 
Title 42 CFR, part 441, subpart D (October 1, 1992), which is a 
federal regulation which is herein incorporated by reference. 
A copy of these regulations may be obtained through the 
Department of Public Health and Human Services, ~4eeieaid 

Servieee Bioieien Mental and Addictive Disorders Diyision, 111 
N. Sanders, P.O. Box 4210, Helena, MT 59604-4210; 

(2) (j) remains the same. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111, 53-6-113, 

53-6-139 and 53-6-141, MCA 

46 12 592 RESIDENTIAL TREATMENT SERVICES. REIMBURSEMENT 
( 1) For residential treatment services provided on or 

after April 1. 1996, the Montana medicaid program will pay a 
provider for each patient day as provided in these rules €fle 
alle••asle east iReH~ l!'ed, deeei!'MiRed eR a l!'eEI!'eepeeeive se;eie, 
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e~bjeet te an ~~~er liMit whieh will be the lesser ef the ~e~ 
~atient aa')' aMB~ftl! eha~!!efi I!~ the Meaieaia pra!!'raM ar the 
Meaieaia allewaele eeata ~er ~aeieftl! lia} as Elete!Miflea in 
aeeeraa8ee ~ith this seetiaft, s~jeet te the eeilift!!' establishes 
ill this eeetiaft. The rei~~raeMent pe!iea will be the 
preoiaer'e fieeal }Car. 

(a) Medicaid payment is not allowable for treatment or 
services provided in a residential treatment facility that are 
not within the definition of residential psychiatric care in ARM 
46.12.590 and unless all other applicable requirements are met. 

(:i!) Alle sable east will be aellerMinea ift aeeeraanee with 
!!ferterally aeeepted aeee~tntift!!' ~! irtei~les as aefined B)' the 
AMerieaft irtetit~te ef eertifiea ~~blie aeee~ftl!a8ts 1 e~hjeet te 
the ~re "isiens ef the Meaieare ~ra, ider reilllb~reeMeflt Maft~al 

(IIGFit Pttb. 15) euce~t ~here f~rthe! reetrictea ill this adMirtis 
t! atiw e r~tle. The de~a! tMeftt he reb} aae~ta ana irteerpet alsea 
hcreifl B) refercftee the Meaiearc pre,iaer !eiMbttrseMeflt Mafl~al 
(IIGF.', P~b. 15) , whieh is a Man~al l't:teliaheEl b'f the U8ilsea Stalsee 
del'artMeflt ef health afla h~Man aer,.ieee, seeial aeett!ils')' 
adMiniat!alsiefl, which l'~e;ides !!J~tidelinee and l'alie) te iMplc 
Mellis Meaieare !e!!J~latiena which set ferth ~rifteil'les fer 
aeterMiflift!!' the reasenaele eeet ef l'la•ider ae!,iees f~trnishea 
ttrtaer the UeaH;h Insarartce fer ~ed Act sf 1965; as aMeftaea. A 
ee~:~~ ef the Meaieare ~re•,•iaer !eilllbt:trseMent Mart~al (1101?_., P~e. 

15) Ma} he eilltaiftea thrett!!Jh the Be~artMeftt ef Pttblie llealth ana 
IittMan Ser•iees, fledieaia Ser.ieee Bivisiefl1 111 N. Sanaers, P.9. 
Bex i:i!1B, llelerta, PiT 596Bi i:i!lB. 

(a) Relsttrn art e~ttit} capital is rtels an allewaele eeet. 
(e) Bad debt expellee is !'ISis an alle11able east. 
(e) Bdttealsiel'lal and •eeatiel'lal traiflirtg eeete are an 

allewaele east; if atteh eests ~ttalif) fer teaeral finarteial 
~art;iei~atien ttrtaer the p!e<isiens ef iii! GFR Ul.13(b), as 
amel'lded effeetioe BeeeMber ii!l; 1991!. 

(3) Pre;iders lsealsea withift the state will ee reiMb~~sed 
en an irtteriM basis d~ril'lg the ~re•iaer's fiseal )ear, st:thjeet 
Iss relsree~eetLe eet:lsleMertt aeeerrlin!!J te these r~les. 'i'he 
interiM raise will ee a pereefttage ef e~steMar} chargee ae 
aetel!'Mirtea b) the de~artMent. 'i'he pereefttage shall ee the 
~re.iaer's eeet te ehar!!Je ¥atie aeterMirteEi e~ the 8el'artMent er 
ita desi!!JI'Iee eased ~~en the pre.ider's Meat !eeent eeet !e~ert 
al'lli aeeerain!!J te Medicare prirtei~lcs as limited B) these !Hles. 

(2) For residential treatment aeryicee provided in the 
state of Mgntana. the Montana medjcaid program will pay a 
proyjder for each medicaid patient day. a hyndled per diem rate 
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determined in accordance with these rules. less any third party 
or other payments 

(3) For purposes of this rule the following definitions 

~ 
!al "Adjusted base period cost• means the facility-

specific audited per diem allowable base period cost multiplied 
by the facility-specific byndljng adjustment factor specified in 
these ryles for each Montana proyider. The bundling adjustment 
factor is applied to each facility's 1994 base period per diem 
cost one time only 

!il For the 1994 base period, the facility-specific 
bundling adjustment factor for shodair js 0 7\, for yellowstone 
treatment centers it js 2 0\ and for rivendell of Montana it is 

.a....n:.... 
(bl "Base period" means, for pm:poses of setting rates for 

the 4th quarter of state fjscal year 1996 and subsequent rate 
years, the period from July 1, 1993 through June 30, 1994, 
referred to as the 1994 base period 

! c l • Blended rate" means the average of the facility' s 
indexed adiusted cost and the statewide rate. 

(dl "DRI index" means the HCFA nuraing home without 
capital market basket that is published periodically by 
DRI/McGraw Hill and that applies to the rate period as specified 
jn these rules, The DRI jndexes used to set rates under these 
rulen are estimates of inflation for future time perjods and 
will not be adiusted to follow subsequent estimates or indexes 

(jl For pu~oses gf calculating rates for the period 
April 1. 1996 through June 30, 1996 (4th quarter 1996), the DRI 
judex js applied by multiplying the prgvjder' s adjusted base 
period cgst by 7 7\ to calculate the indexed adjusted cgst fgr 
the provider. 

(ii) Fgr purpgses gf calculating rates fgr rate year 
1997. the DRI index is applied by multiplylng the provider's 
adjusted base peri gd cgst by 10,2\ tg calculate the indexed 
adjusted cost for the prgvjder, 

!iiil For purposes gf deterrninipg rates for the 1996 aod 
subsequent rate yean. the DRI index is the mqst receot DRI 
iodex available as of the May 1st immediately preceding the rate 
year agplied by i ndexjng the prqvjder' s prior rate by the 
change in value of the average iodex frgm the prior rate year to 
the new rate year exPressed as a percentage The result is the 
indexed adjusted cgst for the provider, 

!el "Established provider• means a currently participating 
provider that is opt a pew provider, 
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(f) "Indexed adjusted cost" means the provider's adjusted 
bas~ p~riod per di~m cost indexed by the applicabl~ DRI index as 
sp~cifjed in these rules. 

(g) "New provid~r" means a provider that did not; 
part icipat~ in the Montana medicaid program as a r~sidential 

t;r~atment services provid~r during th~ base perjod 
!hl "Rate year" means the state fiscal year i e., from 

July 1 through June 30. Rate years are designated by the 
calendar year in which the period ends For example, rate year 
1996 is the period from July 1 1997 through June 30. 1998. 

(il "Statewide rate" means the medicaid bed-weighteQ 
average of the indexed adjusted cost for all established M9ntana 
proyiders For pulllos~s of calculating the statewille rate the 
d~partment; uses annualized mellicaid bell ~lays from all 
established Montana provillers for the most recent rate year for 
which ~lata is ayailable from all ~stablisheQ Montana providers. 

(4) For services provided during the 4th quarter of state 
fiscal year 1996 or rate year 1997 the provider's per diem 
payment rate is an amount equal to 951 of the provider's inllexed 
alljusted cost. · 

(5) For s~rvices provided durins rate year 1998 the 
provider's per diem payment rate is the lesser of an amount 
eQual to the provider's indexed adjusteQ cost gr th~ blenllell 
uu..... 

(61 Fqr servic~s provided durina rate y~ar 1999 and 
subs~Quent rate years the proviller's per lliem payment rate is 
tbe l~sser gf an amount ~qual tg the pr0viller's indexed alljusted 
cgst, gr the statewille rate, 

(7) The final per diem paym~nt rate fgr n~w providers is 
the lgwest per diem payment rate of all establishell pr0villers 
fqr the rate year Ng retrgspectiye cost settlements wjll be 
perfgrmell 

(B) The prgapectiyely determinell ratea prgvidell in theae 
rulea ar~ all-incluaiye bundled ratea Except as provided in 
!8) (al. !bl and !cl the per diem payment rate cgvera and 
includea all paychiatric aeryicea, all therapiea reQuir~d in the 
recipient;' s plan gf care and all gther aervicea anll iterna 
related to the psvchiatric conllit;ion being treated, t;hat; are 
provided whil~· t;he recipient is allmittell to t;he reaillent;ial 
treatment facility, includins but; not limited to services 
provided by paychgloqist;s. ao~ial workera. anll licensell 
prgfesajonal counaelgra and lab and pharmacy aervicea. Theae 
services must be reimburaed frgm t;he prgyiller'a all-incluajye 
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rate except as provided in (8) (a). (bl and (c) and are not 
separately billable. 

(a) The professional component of physician services is 
separately billable according to the applicable ryles goyernins 
billing for physician services 

(b) Services and items that are not related to the 
recipient 1 s psychiatric condition being treated in the 
residential treatment facility and that are not provided by the 
residential treatment facility are separately billable in 
accordance with the applicable ryles governing billing for the 
category of services or items. 

(c) Community licensed professional counselors. Aocial 
workers and psychologists may bill separately for telephone 
conferences as provided in AEM 46.12.481. 46.12.588 and 
46 12 622 for purposes of remaining informed abqut the 
recipient's progress and fqr discharge planning, These 
proyiders may not bill separately fqr treatment provided while 
the recipient is admitted tq the facility, 

(9) The prqspectively determined rates provided in these 
rules are the final rate a. and rates wjll not be adjusted 

retrospectively based ypon mqre recent cost data qr inflation 
estimates Cqst settlements will nqt be performed, 

f4+ llDl Payment for residential treatment services 
provided outside the state of Montana is s~bjeet te ehe reqHire 
~ents et will be made poly yoder the conditiqns specified in ARM 
46.12. 502 (3 l and these rules. Reimbursement for residential 
treatment services provided to Montana medicaid ~atients 

recipients in facilities located outside the state of Montana 
will be li~ieed te the lesser sf. a percentage qf the provider's 
yaual and cystqmary charges The percentage shall be the 
provider' a cost tq charge ratio determined by the facility's 
medicare intermediary qr by the department under medicare 
reimbursement principles. based ypon the provider's mqst recent 
medicare cost report If the provider d0es not aybmit the 
medicare cost report and other financial inf0rmatign necessary 
to determine the cgat tg charge ratio. the percentage will equal 
60\ gf the provider's yayal and cystgmary charges, 

(a) 69' ef the ~re.ieer'e usual ens eHste~ar) ekar§e or, 
upen sub~iesien ef adeqtiate finaneial daeH~entatien refleeting 
the faeilil<) 'e eeete and ekargee, a leaeer ar greater rate 
eel:oeF~iflee bt the oepaFI:o~ent in aeeareeRee wil:oh J>.m4 q6 .12. 592, 
er 

(e) the pre•ioer's ~eeieaid Fate fer the se~e ~eFied ~aid 
by the state iR dhieh the ~FevideF's faeility is leeatee. 
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( S) 'Phe pre • iaex 's base peri sa fez eests ether theft 
ea~eatieHal sfioi weeatieHal trsiftift~ eases will be eke fizst f~ll 
ld meHth east :t'epertil'!:!f periea bt the lleHtafla meaieaia pre!Jra111 

el'!:eii'!:!J after ~l'!:e 39, 1985. Ne eKeeptiens te this z~le will be 
~raHtea afta the eueeptieH pr.,wisiefts eeHtaiflea ift the uep.., Pttb. 
lS aHa 111eaieaze re!J~latiefte ae l'!:et appl~ fez pttzpeaee ef 
aeterllliftiH~ the base peziea ttftoier these P~lee. 

(a) Per pzeoiaera pre, iet~osl} partieipatil'!:!f as keapital 
prewiaera whieh eeHfert their faeilitiea te reeiaefttial 
txeatllleftt faeilitiee, the base periea fer eests ether thai'!: 
eatteatieftel efta ~eeatieftal traiftift!J eeate shall be the pzefiaere 
first htll li! lfteftth eest repertift!J periea ef pareieipatiel'!: il'!: 
the lleHe!uta meaieaia pre~za111 as a resioiefttial tieatlllel'!:t 
faeiliey. 

(b) Base periea eeste 01ill be aeeerlllifted eft a pe:r- patieftt 
aa:r basis. 

(e) Base periea eperatift!J eeeee eMelttae Ute eesta ef 
111alpraeeiee iftattranee ana eapital zelaeea eesee aeseribea il'!: id 
eFR H3.139(i) (Oeeebez 1, 199i!), ochieh is a feaeral re~tllatisfi 

whieh eke aeparemeHe kereb:r aaepes al'!:9 iHee:r-perates by 
refereftee. A eep} e£ the eieeEi re!!Jttlaeiefts lila')' l!le e;bt;aitted 
tkzet1gk eke Bepartlllel'!:e ef Ptobl ie llealth efta llttlllaH Serw ieee, 
lleEiieaia Seroieee Bioisieft, 111 !I. SaftEiere, P.O. BeK ii!19, 

llelel'!:a, I!'P 59684 iil19. 
(a) Base roerieEi alle.,alole eEitteatienal aftd oeeatienal 

trail'!:ift!! eests shall be aetez111ineEi separate!) tre111 ether 
roreoiEiez eesta. ~he base roeriea fer edtteatieHal Sftd weeatienal 
trainin~ eests ia the pzeoiae:r-'s {irse fttll lti meftth eest 
repezein~ periea in tke llentaHa meaieaia pre~ra111 ending eft er 
afee:r- Beeeft~er ill, 1993. A base ~eried e9t~oeatienal ana feea 
tieHal trail'!:in!!J eeet ~er ~atiel'!:t Eia')' shall be aeeerlftinea by 
aioiaing tke teeal alleu;able edtteatienal ana oeeatieftal trainiH~ 
eesta fer the l!laee periea ey ehe nttlftbet ef tetal patiel'!:t da')'S ift 
the base periaa. IH eest repertin~ years after the base periea, 
reilftbtttsellleflt fer eatteatiel'!:al anti '"eeatienal tzail'!:in!J eesta 
shall be s~l!ljeet te a eeilift!!J en the rate e£ inerease in eests 
pet patient liay. 'Phe eeilil'!:~ shall be establiekea as pteoiaea 
in e~baeetieft (6) . 

(6) ReilftbttrseMent ee ~revisers fer all ~eriede attbeeqtlent 
te eke base periea will be ettejeet te a eeiling eft the rate e€ 
inerease ef epe~aein~ eeste per patient sa~ and eoitleaeienal aftEi 
'•'Seaeiertal traiHin!J eeal;f! per paeieHe 9ay fer Sel"' ieee tftat u;ill 
he reee!!Jttieea as reaeenable £et f'tltpeses ef Eieeerlllirtil'!:!! 111edieaid 
rei!!WtttsellleHt. 

MAR Notice No. 37-15 2-1/25/96 



-250-

(e) Ceilings eet:aeliehed ~:tnder t:hie eeet;ien will ee 
applied te all f~:tll 12 ~enth eeet reperting perieds t:hat: fellew 
a ease peried ae deserieed in s~:teseet:ien (5) t:hre~:tgh (5) (d). 
Fer p~:trpeses ef dete~ining ease peried reime~:trse~ent: 1 alle~~aele 

eest: shall ee deterwtined in aeeerdanee wit:h s~:teseetien (2), 
-ithe~:tt applieatien ef the eeiling eetaelished in t:his eeetien. 

(e) Ceilings eetaeliehed ~:~;nder this seetien will net: appl) 
te eest: reperting periede et fewer than 12 ~ent:hs t:hat: eeeHr 
a lang · .. it:h a ehange in eperat:iene ef t:he pre • idere as a resHlt 
at ehan§ee in ewnerehip, ~er§er er eeneelidatien. lie we, er, 
eeilinge will appl) t:e eest reperting perieds ef te .. el!' than 12 
menths whieh reeHlt eelely fre~ t:he appreoal ef a pre">idel!''e 
FeqHeet: fer a ehan"Je in aeee~:tntin"J e)ele. In the ease ef eHeh 
),'erieoie, the ~plieaele ),'eteentage tate ef inel!'eaee will ee 
aoi; listed dell'ftward B) a ~enthl) taete¥ eer~ e!!):'ending te the 
ann~:tel ),'ereentege Fate t:e Fefleet fewel!' ~enthe. 

(e) 'fhe eeat per patient da) eeilinge eetaelished l:lnder 
this seetieft a),'pl) t:e epeFatiH"J eeste and edHeatienal and 
oeeatienal training eeet:e ineHrFed B) a pteoider in f~:trnishin"J 

teeidential treatment ee~iees. Fer pHrpesee ef eale~:tlatin"J and 
appl)in"J the rate ef inerease eeiling en eperating eests Hnde¥ 
these rHlee, epeFatin"J eests enelHde eke eeste ef Melpraet:iee 
insMral'\ee and eapit:al related eest:e deserieed in s~:teseetien 

(5) (e) . SHeft eestt!l ehall ee allewaele S):'eratin!J eest:s ee the 
e10tent ethe~ise per~itteoi B) these FHles. 

(a) Baee ):'eried and S\ieee~ent: eeet:s s~:te:ieet t:e t:he 
eeilinge as aeserieed in this sHeseeeien ~cill ee det:eF~inea en 
a eeet rer ):'atient d!l) e11eie. 'fetal lllle .. aele eeet:e 11e aefined 
in 8Meeeetien (i!) will ee aioiaed 8} t:fte ftl:lmBel" sf tet:al plltient; 
de)s te oiete~ine t:he eeet ):'er ):'at:ient de). 

(e) 'fhe m11ximHm inet e11ee peFeenta§e fer eaeh pFe, idel!' • s 
eest; reperting peried will ei!:HIIl t:he pree):'eeth el) esti~11t:ed 

m11rltet eaellet index fer heeritale 11na heepital Hnits enel~:tded 
frem t:he medieare ):'rse):'eel;ioe J:'!l~ent: e')ste~. meet reeel'\t:l} 
):'ttelished in the federal register ):'riel!' te the st:al!'t ef t:he 
p¥'ew iaeF' e eeet Fepertin"J pe¥'ied. 'Fhe lflarllet: basltet indeH is a 
hespital -a!e 11na p¥'iee inaen t:hat; ineer):'eFat:es !lJ:'J:'FeHi~at:el} 
wei§htef!l indieater s ef ehan"Je!l in .. a!!Jee and p! ieee t:hat are 
repreeentati">e et the ~ix ef "Jeef!le 11na eer~iees inel~:teea in the 
~eat eeMMen eate"JeFiee ef inratient: heepital eperatin"J eeete 
s~:~;ejeet t:e the eeiling eet:ablishee Hnael!' this e~:tbseetien. 'Fhe 
lfleKilflttm inereaee ~el!'eent:age is net the Hpper li~it: set feFt:h in 
the f'eeeFal le~J eemmenl) FefeFFed ee ae t:he Tan ElqMit} ana 
Fiseal Ree~ensieilit} Aet: ('I'ElF~•) tt~date faetel!'. 
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(7) Fe~ eaeh ~rewide~, eeilinge will be established en the 
rei!IIB~;~oreaele eperating eeets pel fjatient aay ana the 
reiffiB~;~oleaele ea~;~oeatienal ana oeeatienal tlainln~ eeeta per 
patient lia')' et: that pre'> ilier. 1'he eeiling fer eaeh 12 111enth 
eeat rer:oerting pel!'iali, ••hieh is the lftaXilftttlft Meliieaia allewaele 
east per lia'}, •iill he set aa fellewe. 

(a) Fer the first 12 lftanth east repaltin! peliali te whieh 
thie eei liftg applies, the eeil ing "ill e~tttal the pre, ide"'' e 
allewaele eperatin! er eli~;~oeatienal/weeatienal east per patient 
da'J fer the pre•,.iaer' a ease periea inereaaed e:r the Mauilfttllll 
inereaae pereentage fer the attejeet periea. 

(b) Per a~;~obae~ent l:il Manth east reperting perielis, the 
eeiling will e~al the prsoidel!''s eeiling fer the preoiatts 12 
Menth east repertin! periea inereaeed b')' the lftBXilft~;~olft inerease 
pereenta~e fer the e~;~oejeet eeat reperting periea. 

(8) 'i'he lftaxilfttllft ineleaee pereenl!age applieable te eaeh 12 
111anth eeet reperting peried ,;~ill be ~;~sea te aeteudne !:he 
eeiliftg en !!he alla>Jaele rate ef east inereaee ~;~nlier this 
eeetien. 

(a) 'i'he applieaele 111axiMttlll iaeleaae pereentage ~~till be as 
epeeifieli in atteaeetien (6) (e) . ~he lft&Xilftttlft inel!'eaee pereentage 
fer eaeh plawiaer applieable fer the eeginniftg ef the prewiaer's 
eeat repaltin! pelied will be applied preapeetiYely, bttt will 
Hal: ee let,.eaetiwel}l adjttsted if the aetttal 111arlret eaelret rate 
af inerease differs frelft the estiMate. 

(9) At the eftd ef eaeh 12 IIIBftth east repertiRg periea stte 
jeet te this eeetiel'l, the pre~iaer•s alle,;~aele lfteaieaia east per 
patient Sa} is ee~~~paleel >Jith that pl!'eoider's eeiliftg fer that 
periea. 

(a) 'fhe pra.·iaer nill reeebe the aetttal allew&ble 
111eEiieaid eest per patieRt day er the prB#iEier•s eeiliftg alftettHt 
far that peried, whieheoe~ is lese. 

(b) Bneept:iena te t:he eeiliHg eft epe~ating er 
eatteatieR&l/oeeat:ieftal eeat ine~eaees IIIBY be alleo1ea aa 
aeae:dbeli ift til SFR UJ. l9 (g) (Oeteee~ 1, 199i! l whieh ia a 
felie~al regttlatiaft whieh the liepart:111ent here8'} aeept:a anel 
inee.rpe:eoaees by refereftee. b eepy e£ the eitea regttlatiafta III&Y 
be eetaineli th~EII;I!ft tohe Bepartlfteftt ef Pttelie Health &Ra llttlllaft 
Ser~ieea, Medieaid Serwieea Bi~ieien, 111 N. Saneera, P.O. Bex 
4219, llelefta, tl'i' 59694 4219. Req~;~est:a fer exeeptiene lftttat ee 
s~;~o81ftitteEi t;e the depart111ent iH writing alefi!J witoh s~;~ppertiflg 

aeeHiftefttatien. ~he aep&ltlfteftt will aeterlftine whether the 
pr6oide~ ie eRtitlea t6 &ft eneeptietl and will ftatif~ the 
pre•, ilie~ ift wl itiftg ef its lieterlftiHatien. 
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(e) Pl!'e'>idel!'s will l!'eeeLe fta 'FBFR.., ifteeftl::he l'a)"'fteHI::e 
e'>'eft t:::ltel:i!'fh eests pel!' da~ 1118) ee lees titaH tlte eeiling-e estab 
lil!lited. 

(a) Pl!'eo iaers will reeeio e ne reiftlbureeftleftl:: fa~ eeete 
ifleUl!'rea in eneeee ef l::ite eeili!\!JS established uftael!' this r~:~le, 

exeept al!l pre, il!lea iH e~:~eeeetieft ( 9) (b) . 
{19) Fe!' purpeeee ef eale~:~lal::ift!'J allewable eal'ital eeete 

fer p1:1rpeeee e£ reiftlbureeftleftt if\ all eeet repertiflg- perieae, !::he 
ftl:iftlber ef a8)9 ef se~iee l!lhall ee the greater ef. 

(a) aet1:1al aa)S ef aeroiee, er 
(b) aaye ef ee~iee reprel!leflting 99' eeeupaHe~. 
(11) For facilities located outside the state of Montana. 

the department may set an interim rate and pay for services 
usin'1 the interim rate until sufficient information has been 
submitted to determine the provider's final rate under 110!. 
The interim rate shall be 601 of the proyider' s usual and 
customary charges If the department pays usjng an interim rate 
or. if the department pays for services at a rate determined 
under (10} but subsequently obtains additional information 
necessary to fully apply (lOl. the department may settle the 
rates and adiust any overpayment or underpayment in accordance 
with ARM 46 12 595 

(11) and (11) !al remain the same in text byt are renumbered 
(12) and !12! Cal 

Cbl the recipient is temporarily absent on a therapeutic 
home visit: and 

(c) the recipient is absent from the provider's facility 
for no more than 72 consecutive hours per absence, unless the 
department or its designee determines that a longer absence is 
medically appropriate and has authorized the longer absence in 
advance of the absence. 

(12) remains the same in text but is renumbered (13). 
-f-1.3+ l.l.ll The provider must submit to the aepartlfteflt' s 

111eaieaia ee~ieee Mental and A4dictiye Disorders division or its 
designee a request for a therapeutic home visit bed hold, on the 
appropriate form provided by the department, within 90 days of 
the first day a recipient leaves the facility for a therapeutic 
home visit. Reimbursement for therapeutic home visits will not 
be allowed unless the properly completed form is filed timely 
with the aepartlfteftl::' e lfteaieaia aero ieee Mental and Addictive 
Disorders division or its designee. 

(14! remains the same in text but is renumbered (15). 

AUIH: Sec. 53-2-201 and 53-6-113, MCA 
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IMP: Sec. 53-2-20], 53-6-101, 53-6-111, 53-6-ll3 and 
53-6-141, MCA 

46.12 593 RESIDENTIAL TREATMENT SERVICES. A!tLOWA§LE COST, 
COST REPORTING AND AUPITS (1) The preeeaHre8 a~a fer~s fer 
maifttaiftiftg eest iftfe!~atie~ afta repertift! are as fellewe, 

{1) For coat reporting puXPoaea allowable costa will be 
determined in ·accordance with generally accepted accounting 
principl ea as defined by the Alnerican institute of certified 
public accountants subject to the provisions of the medica~e 
provider reimbursement manual IHCFA-Pub. 15) except whe~e 

further restricted in this administrative rule The departmeDt 
hereby adopts and incorporates by reference the medica~e 

provider reimbursement manual IHCfA-Pub 15) , which is a manual 
published by the United States departmeDt of health and hum~n 
services, social security aciministration. which provides 
guidelines and policy to implement medicare regulations which 
set forth principles for determining the reasonable cost of 
provider services furnished uDder the Health Insurance for Aged 
Act of 1965 as amended A copy of the medicare proyider 
reimbursement manual IHCFA-Pub 15) may be obtained throuQh the 
Department of Public Health and HumaD Seryices, Health Policy 
and Services Division. 111 N. Sanders. P 0. Box 4210, Helena, MT 
59604-4210, 

{a) Return on eQuity caoital is not an allowable cost. 
(bl Bad debt exoense is not an allowable cost. 
{c) Educational aDd vocational training costs are an 

allowable cost if such coats qualify fqr federal financial 
participation under the prqvisions of 42 CFR 441J3{b), QS 

amended effective December 21 199~, 

(2) Fqr purpqses of calculatinSI allowable capital costs 
for cost reporting pu~poses the number of days of service shall 
be the greater of: 

Ia) actual days of service: or 
(b) days of service represeDting 80\ occupancy. 

+a+- ill The facility must record and report costs in 
accordance with these rules and generally accepted accounting 
principles as defined by the American institute of certified 
public accountants. The facility must maintain appropriate 
accounting records which will enable the facility to fully 
complete the coat report in the form required by the department. 
~ lil Providers must use the accrual method of account-

ing for recording and 
govanmental institutions 

MAR Notice No. 37-15 

reporting costs, except that, for 
that operate on a cash method or a 

2-1/25/96 



-254-

modified accrual method, such methods of accounting will be 
acceptable. 

+e+ l5l Cost finding means the process of redistributing 
the data derived from the accounts ordinarily kept by a facility 
to ascertain its costs of the various services provided. Cost 
finding is the resolution of the costs by allocation of direct 
costs and proration of indirect costs. In preparing cost 
reports, all providers must use the methods of cost finding 
described at 42 CFR 413.24 (1991) which the department hereby 
adopts and incorporates ~ by reference. 42 CFR 413.24 
(1991) is a federal regulation setting forth methods of cost 
finding. A copy of the regulation may be obtained from the 
Department of Public Health and Human Services, 14ediesi6 
SePoiees Bioisieft Mental and Addictive Disorders Division, 111 
N. Sanders, P.O. Box 4210, Helena, MT 59604-4210. 

-t4+ J.2l Provider costs must be reported based upon the 
provider's fiscal year using the financial and statistical 
report form provided by the department. The use of the 
department's financial and statistical report form is mandatory 
for participating facilities. These reports must be complete 
and accurate. Incomplete reports or reports containing 
inconsistent data will be returned to the provider for 
correction. The department will not accept or use for any 
purpose a cost report for any period greater than 12 months. 

+t+ l.a.l The provider must file its cost report and 
supporting documents with the department within 90 days of the 
closing date of its fiscal year. 
~ lbl In the event a provider does not file a complete 

cost report complying with these rules within 90 days of the 
closing date of its fiscal year, an amount equal to 10\ of the 
provider's total reimbursement for the following month shall be 
withheld by the department. If the report is overdue or 
incomplete for more than 30 days, 20\ shall be withheld. For 
each succeeding 30 days the report is overdue or incomplete, the 
provider's total reimbursement shall be withheld, All amounts 
so withheld will be payable to the provider upon submission of 
a cost report 'which complies with these rules. Unavoidable 
delays may be reported with a full explanation and a request 
made for an extension of time limits prior to the filing 
deadline. However, there is a limit of one 30-day extension per 
cost report. 
~ ~ Failure to submit a cost report will result in 

recovery by the department of all amounts paid by the department 
for the fiscal year covered by the cost report. 
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~ ldl Cost reports must be executed by the individual 
provider, a partner of a partnership provider, the trustee of a 
trust provider or an authori~ed officer of a corporate provider. 
The person executing the reports must sign under penalties of 
false swearing, that he has examined the report including 
accompanying schedules and statements, and that to the best of 
his knowledge and belief, the report is true, correct, and 
complete, and prepared consistent with governing laws, 
regulations and accounting principles. 

+et ill Records of financial and statistical information 
supporting coat reports must be maintained by the provider and 
the department for 3 years after the date a coat report is 
filed, the date the cost report is due or the date upon which a 
disputed cost report is finally settled, whichever is later. 

+it lal Each provider must maintain, as a minimum, a chart 
of accounts, a general ledger and the following ledgers and 
journals: revenue, accounts receivable, cash receipts, accounts 
payable, cash disbursements, payroll, general journal, resident 
census records identifying the level of care of all residents 
individually, all recorda pertaining to private pay residents 
and resident trust funds. 
~ lbl Business recorda of any related party, including 

any parent or subsidiary firm, related to a provider must be 
available at the facility to support allowable costs. The 
owner's or related party's personal financial recorda relating 
to the facility also must be available at the facility to 
support allowable coats. Any coats not so supported will not be 
allowable. 
~ lAl The department or ita designee may perform a desk 

review of cost reports and may conduct on-site audits of 
provider records. Audita will meet generally accepted auditing 
standards as defined by the American institute of certified 
public aess~atis accountants. 

+it lal Cost information as developed by the provider must 
be complete, accurate and in sufficient detail to support 
payments made for services rendered to recipients and recorded 
in such a manner to provide a record which is auditable through 
the application of reasonable audit procedures. The information 
which may be used to document coats must include all ledgers, 
books, recorda and original evidence of coat (purchase 
requisitions, purchase orders, vouchers, checks, invoices, 
requisitions for materials, inventories, labor time cards, 
payrolls, bases for apportioning costa, etc.) which pertain to 
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the determination of reasonable cost. Documentation created 
after the fact "will not be sufficient to support such costs. 
~ lhl All of the above records and documents must be 

available at the facility at all reasonable times after 
reasonable notice and subject to inspection, review or audit by 
the department, the federal department of health and human 
services, the Montana legislative auditor, and other authorized 
governmental agencies. 

+±±i+ ~ Upon refusal of the provider to make available 
and allow access to the above records and documents, all 
payments made by the department during the provider's fiscal 
year to which those records relate shall be recovered in full by 
the department. 

f!+ ~ In addition to the requirements of e~beeeeien (1) 
~ laL, the department may require out-of-state providers to 
submit a copy of their most recent audit report in those 
instances where the provider has not prepared or is not required 
to prepare a HCFA form 2552. The audit report must have been 
performed in accordance with generally accepted auditing 
standards as qefined by the American institute of certified 
public accountants. 

AUTH: Sec. 2-4-201, 53-2-201 and 53-6-113, MCA 
IMP: Sec. 2-4-201, 53-2-201, 53-6-101, 53-6-111, 53-6-113 

and 53-6-141, MCA 

46.12.595 RESIDENTIAL TREATMENT SERVICES. QOST SETTLEMENT 
AND UNDERPAYMENT (1) For facilities located -Ht outside the 
state of Montana, the department ~ may. as proyided in /2). 
perform cost settlements and correct overpayments and 
underpayments in accordance with the provisions of ARM 
46.12.509. 

(2) remains the same. 

AUTH: Sec. 53-6-113, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111, 53-6-113 and 

53-6-141, MCA 

46.12.599 ·RESIDENTIAL TREATMENT SERVICES CERTIFICATION OF 
NEED FOR SERVICES. UTILIZATION REVIEW AND INSPECTIONS OF CARE 

(1) through (9) remain the same. 
(10) If the department's utilization review agent fails to 

timely review a request for authorization or timely make a 
determination on an authorization or informal reconsideration 
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request, the provider may make written inquiry to the agent 
regarding the status of the matter. If the provider does not 
receive a satisfactory response within a reasonable time, the 
provider may contact the Department of Public Health and Human 
Services, lleliieai:a Serwiees Bi:wisisl'l Mental and Acidictiye 
Disorder Diyislon, 111 N. Sanders, P.O. Box 4210, Helena, MT 
59604-4210 for assistance i:s in obtaining a determination. 

(11) and (12) remain the same. 

AUTH: Sec. 2-4-201 and 53-6-113, MCA 
IMP: Sec. 2-4-201, 53-2-201, 53-6-101, 53-6-111, 53-6-113 

and 53-6-141, MCA 

3. The primary purpose of the proposed rule changes is to 
adopt a new reimbursement methodology for residential treatment 
services. The proposed changes to ARM 46.12.592 would implement 
a prospective system to replace the current retrospective cost­
based system. The proposed prospective system is the result of 
several years of review and study by department staff and Abt 
Associates. Abt contracted with the department to study and 
recommend changes in reimbursement methodology for outpatient 
hospital services and residential treatment services. A copy of 
the Abt report is available upon request from the department's 
health policy and services division. 

Abt has recommended that the program adopt facility specific 
prospective rates for all in-state facilities. In the first year 
of the rate system, in-state facilities would be paid 95% of 
their projected cost, based upon audited cost reports from state 
fiscal year 1994. The department anticipates that the change in 
payment methods will increase the providers' incentives to 
reduce costs and increase efficiency. The current methodology 
recognizes 100% of allowable costs in the base period subject to 
TEFRA limits. While the current system limits the rate of 
increase from year to year, the base period costs are not 
otherwise limited to account for inefficiency or lack of economy 
in facility operations and expenditures. The proposed system 
recognizes that some degree of inefficiency is present. 

To encourage increased efficiency in the provision of 
residential treatment center services, proposed payment rates 
would transition from a facility-specific to a statewide basis. 
In state fiscal year 1997-98, a limit will be determined and 
facilities above the limit will be paid a S0/50 blend of their 
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1997-98 projected cost and the limit. Effective July 1, 1998, 
the blend factor would be eliminated and all facilities would be 
paid the lower of the statewide rate or the facility-specific 
rate. The department believes this approach is necessary to 
slow the rate of growth in program expenditures for the 
residential treatment program. 

To assure that the cost containment incentives of the program 
are not diluted by shifting of costs to other program service 
categories, the per diem rate will be an all-inclusive bundled 
rate with certain limited exceptions. The rate will cover and 
include all psychiatric services provided to the recipient, 
including psychologists, social workers, licensed professional 
counselors, lab, pharmacy, and any treatment related to the 
psychiatric diagnosis being treated. Physician services (e.g., 
psychiatrists) and other specified services will continue to be 
paid separately. Thus, the residential treatment facility would 
be responsible for providing all psychiatric services while a 
youth is in the facility. Services which are not provided by 
the RTC and are not related to the youth psychiatric diagnosis 
(e.g. a broken arm) would continue to be paid separately. 

Because the bundling requirement will result in some additional 
cost to providers, an adjustment would be made to each 
facility's base period costs to account for the increase. 
Bundling refers to the combining of all the charges for 
psychiatric services which are paid to various providers and 
which under the proposal would now be paid to the residential 
facilities. These services would be identified by the diagnosis 
or by the drug category for pharmacy services. Since the 
facilities would become responsible for some of the services for 
which other providers are now paid separately, their payment 
rates must be increased to account for the bundling. The 
adjustments would be 2. 0\ for Yellowstone Treatment Centers, 
0.7\ for Shodair, and 2.7\ for Rivendell. These calculations are 
based on medicaid paid claims data for psychiatric services 
provided to recipients in the respective facilities. The 
department anticipates that the bundling adjustment will 
reasonably cover the increased facility costa resulting from the 
bundling requirement. 

To account for inflation after the base period, costs (which 
have been adjusted for bundling) would be indexed using the HCFA 
Nursing Home without Capital Market Basket series that is 
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available from DRI/McGraw Hill. There is no similar series for 
residential treatment specifically, and since these facilities 
provide long term care, the department believes that the nursing 
home index is the most appropriate index for this purpose. The 
average index value in state fiscal year (SFY) 1994 was 1.365. 
For March - June 1996, the latest forecast value of the index is 
1.471, a change of 7.7\. The forecast average value in SFY 1997 
is 1.504, a change of 10.2\ from SFY 1994. The proposed payment 
rates are based on DRI inflation projections. No retroactive 
adjustments would be made after the period is over. 

A significant advantage of prospective rate setting is that 
rates are known in advance. The marginal benefit of retroactive 
adjustments would be outweighed by the added burden on all 
concerned. The department anticipates that on average, the 
projections will approximate actual experience, but may be more 
or less than the actual projection. Continuing department 
analysis will be performed to compare the projections with 
actual cost data as it becomes available. The department's 
experience with the same index in the nursing facility program 
is that the projections are very accurate predictors of 
inflation in the industry. 

Accurate calculation of the statewide rate or limit requires 
that facility-specific rates be weighted by actual medicaid days 
data. It would be difficult to project accurately medicaid days 
by facility. Accordingly, the most recent available medicaid 
days data by facility, expressed on an annualized basis, would 
be used. 

New providers within Montana or new service locations for 
existing providers would be paid final prospective rates, rather 
than using interim rates followed by retrospective settlements 
which is the current practice. The rate for new providers would 
be equal to the lowest rate paid to an established facility. 
For a facility that started operation on July 1, 1996, the rate 
would be $213.27 per patient day. Alternative approaches were 
considered, such as paying the statewide rate. However, the 
department believes that the strong growth in bed availability 
in the last two years demonstrates that the lower rate would be 
adequate. For out-of-state providers, the current cost to 
charge ratio payment methodology would be continued. The 
department believes that the key to managing out-of-state 

MAR Notice No. 37-15 2-1/25/96 



-260-

spending is an effective prior approval process rather than 
adoption of fully prospective rates. 

one significant advantage of the proposed system is that it will 
eliminate the need to perform cost settlements for Montana 
facilities. Cost settlements are very labor intensive and time 
consuming, and given the lack of adequate numbers of state 
staff, are impossible to complete in any reasonably short time 
period after the submission of cost reports. This creates long 
term uncertainty for facility management as well as state budget 
managers regarding the amount of program reimbursement. The 
process also drives up the cost of services because providers 
spend significant time and expense in completing the 
settlements. In addition, it will promote consistency in 
billing for both in-state and out-of- state facilities by 
eliminating the wide variety of revenue codes which are 
currently available to facilities for billing. The new 
reimbursement system will give facilities a degree of certainty 
concerning their present and future reimbursement rates. The 
prospective rate system should allow the medicaid program to 
more accurately predict expenditures associated with residential 
treatment services. 

Other proposed changes in ARM 46.12.592(4) are necessary to more 
clearly state the methodology for reimbursement of out-of-state 
services. The current rule language does not clearly specify 
the cost to charge ratio approach that was intended and that is 
employed in actual practice. This does not change current 
department policy or intent. 

Proposed ARM 46.12.592(2) and (10), and 46.12.593 would more 
logically organize the rules related to coat reporting. The 
rules specifying allowable costs relate to the cost reporting 
process and are located currently in ARM 46.12.592(2) and (10). 
The proposed rule would relocate these rules in ARM 46.12.593 
with the other rules relating to reporting of costs. Proposed 
changes to ARM 46.12.595 are necessary to make the rule 
consistent with the proposed prospective payment system, in 
which there will be no cost settlements with in-state providers. 
The rule would limit the cost settlement process to out-of-state 
facilities and make clear that the process is discretionary under 
the conditions described. Proposed new ARM 46.12.592(11) is 
necessary to specify the circumstances under which rates for 
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out-of-state facilities are interim and subject to 
retrospective settlement. 

Proposed changes to ARM 46.12.590, 46.12.591, 46.12.592(2) and 
(13), 46.12.593(1)(c) and 46.12.599(10) update agency and 
division names which have changed as a result of the 
reorganb:ation of various health and human service agencies 
enacted by the 1995 legislature. 

For SFY 1996, the department estimates that the proposed 
reimbursement system will result in a budget savings of 
approximately $202,312 in total federal and state funds and for 
SFY 1997 the savings are estimated to be approximately $929,225 
in total federal and state funds. These estimates are 
calculated based upon the expected savings resulting from 
payment of 95% ~ather the current lOOt of cost. Savings may be 
greater or smaller depending upon other factors such as 
inflation, the rate of growth in the number of recipient patient 
days and other factors. 

The medical care advisory committee has been notified of the 
proposed changes. A copy of this notice is available at local 
county offices of human services. The proposed changes will 
apply to residential treatment services provided on or after 
April 1, 1996. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Russell E. 
Cater, Chief Legal Counsel, Office of Legal Affairs, Department 
of Public Health and Human Services, P.O. Box 4210, Helena, MT 
59604-4210, no later than February 22, 1996. 

5. The Office of Legal Affairs, Department of Public 
Health and Human Services has been designated to preside over 
and conduct the hearing. 

Rule Reviewer 
k«:i!M~.~ 
Director, Public Health and 
Human Services 

Certified to the Secretary of State January 12, 1996. 
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BEFORE THE DEPARTMENT OF AGRICULTURE 
STATE OF MONTANA 

In the matter of the 
amendment of ARM 4.12.3402 

NOTICE OF AMENDMENT OF THE 
SEED LABORATORY ANALYSIS 
FEES RULE 

TO: All Interested Persons: 

1. on october 12, 1995, the department published a notice 
of a proposed amendment of the above-stated rule in the Montana 
Administrative Register at page 2084, issue No. 19. 

2. The department has adopted the amendment as proposed. 
3. The department has thoroughly considered all comments 

and testimony received. The department received three written 
comments from one person and one oral comment. Those comments 
and the department's responses are as follows: 

CQMMENT 1; The rules should not be adopted to raise seed 
laboratory fees until a better explanation is made that the 
raise is needed. 

RESPONSE: The fees collected by the seed laboratory defray the 
operating costs (80-5-110, MCA). The new schedule establishes 
fees for various types of agricultural seeds commensurate with 
the cost of each analysis. The new fee structure will increase 
yearly income which is necessary because the laboratory has 
been operating a deficit budget assisted by cash reserves. For 
example, in 1993, income was $71,829 and expenses were $74,642. 
In 1994, income was $87,653 and expenses were $92,699. During 
this period, the reserve account declined from about $12,000 to 
$4,000. The program should maintain a reserve account of 
approximately $10,000 for contingent expenses associated with 
accrued personnel services such as annual leave and sick leave. 
Certain items of laboratory seed analysis equipment will also 
need replacement soon which will require expenditures above 
that in 1993 or 1994 when no seed analysis equipment was 
purchased. Additional expenses have been associated with 
increased salaries and benefits required under the state pay 
plan. The new fee structure will increase revenues in the 
range of $4,000 to $10,000 yearly depending upon the amount and 
types of samples received. 

CQMMENT 2: The rules should not be adopted until the fee cash 
balances that exist now are used or will be depleted in the 
near future. 

RESPONSE: See response to comment 1. Under the current tee 
structure, reserve account balances have decreased to about 
$4,000. The reserve account will probably be depleted within 
one to two years under the current fee structure. A reserve 
account of about $10,000 should be maintained to meet 
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contingent liabilities such as the payment of accrued annual 
leave and sick leave should laboratory personnel leave. 

COMMENT 3: The fees should not be raised until consideration 
is given in raising some fees and lowering others to better 
benefit seed laboratory users while still raising revenue for 
the laboratory and improving processing of certain services to 
customers. 

RESPQNSE: Fees have been established basad on the actual cost 
of the analysis. This has actually resulted in certain fees 
being lowered and others being raised. For example, the new 
fee structure increases the fees for grass seeds but decreases 
fees for oats, spelt, safflower, sunflower, sanfoin, sorghua 
and sudan grass. The fee for barley stripe mosaic testing 
decreased from $52.50 to $30.00 which reflects the actual cost 
of the test. 

COMKENT 4: The proposed rules raise the seed laboratory fees 
to a point where the service is not affordable. 

RESPONSE: The agricultural experiment station seed laboratory 
has recommended that the new fees are necessary to defray the 
expenses incurred by the laboratory. The records and 
projections for income and expenses support this 
recommendation. The department concludes that the 
recommendation is consistent with the provisions for fees 
established in B0-5-110, MCA. 

DEPARTMENT OF AGRICULTURE 

~~~ w. Ralph Peck 
Director 

certified to the Secretary of state this ~day of~~~A•-· 
1996 ~ 
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE 
OF THE STATE OF MONTANA 

In the matter of the repeal of 
Title 6, Chapter 6, Sub-Chapter 4 
pertaining to college student 
life insurance. 

NOTICE OF REPEAL 

TO: All Interested Persons. 

1. On December 7, 1995, the state auditor and 
commissioner of insurance of the state of Montana published 
notice of proposed repeal of Title 6, Chapter 6, Sub-ChapLer 4 
concerning college student life insurance. The notice was 
published at page 2573 of the 1995 Montana Administrative 
Register, issue number 23. 

2. The agency has repealed rules 6.6.401 through 
6.6.410, found on pages 6-117 through 6-119 of the 
Administrative Rules of Montana. 

AUTH: 33-1-313, MCA 
IMP: 2-4-314, MCA 

3. No comments were received. 

~~ /~-a:L 
Gary . Spaeth 
Rules Reviewer 

Certified to the Secretary of State this 12th day of January, 
1996. 
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE 
OF THE STATE OF MONTANA 

In the matter of the repeal of 
Sub-Chapter 23 of Chapter 6 of 
Title 6 regarding the Montana 
Insurance Assistance Plan. 

NOTICE OF REPEAL 

TO: All Interested Persons. 

1. On November 22, 1995, the state auditor and 
commissioner of insurance of the state of Montana published 
notice of proposed repeal of Sub-Chapter 23 of Chapter 6 of 
Title 6 concerning the Montana Insurance Assistance Plan. The 
notice was published at page 2448 of the 1995 Montana 
Administrative Register, issue number 22. 

2. The agency has repealed rules 6.6.2301 through 
6.6.2309, found on pages 6-237 through 6-239 of the 
Administrative Rules of Montana. 

AUTH: 33-B-205, MCA 
IMP: 33-8-205, MCA 

3. No comments were received. 

Commissioner 

~~~ Gary L. paeth 
Rules ev~ewer 

Certified to the Secretary of State this 12th day of January, 
1996. 
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE 
OF THE STATE OF MONTANA 

In the matter of the repeal of 
Sub-Chapter 29 of Chapter 6 of 
Title 6 regarding the prelicensing 
education program. 

NOTICE OF REPEAL 

TO; All Interested Persons. 

1. On November 22, 1995, the state auditor and 
commissioner of insurance of the state of Montana published 
notice of proposed repeal of Sub-Chapter 29 of Chapter 6 of 
Title 6 concerning the prelicensing education program. The 
notice was published at page 2444 of the 1995 Montana 
Administrative Register, issue number 22. 

2. The agency has repealed rules 6.6.2901 through 
6.6.2907, found on pages 6-259 through 6-259.5 of the 
Administrative Rules of Montana. 

AUTH; 33-1-313, MCA 
IMP; 33-17-207 through 33-17-209, MCA 

3. No comments were received. 

Gary . Spae 
Rule Rev1ewer 

Certified to the Secretary of State this 12th day of January, 
1996. 
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE 
OF THE STATE OF MONTANA 

In the matter of the repeal of 
Sub~Chapter 32 of Chapter 6 of 
Title 6 regarding the pricing of 
noncompetitive or volatile lines. 

TO: All Interested Persons. 

NOTICE OF REPEAL 

1. On November 22, 1995, the state auditor and 
commissioner of insurance of the state of Montana published 
notice of proposed repeal of Sub-Chapter 32 of Chapter 6 of 
Title 6 concerning the pricing of noncompetitive or volatile 
lines. The notice was published at page 2446 of the 1995 
Montana Administrative Register, issue number 22. 

2. The agency has repealed rules 6.6.3201 through 
6.6.3206, found on pages 6~851 through 6-854 of the 
Administrative Rules of Montana. 

AUTH: 33~1-313, MCA 
IMP: 33-16~231 through 33-16-236, MCA 

3. No comments were received. 

~~;(/'·&d Gary ~ Spaeth 
Rules Reviewer 

Certified to the Secretary of State this 12th day of January, 
1996. 
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
Rule 6.6.4001 pertaining to the 
valuation of securities other than 
those specifically referred to in 
statutes. 

NOTICE OF AMENDMENT 

TO: All Interested Persons. 

1. On December 7, 1995, the state auditor and 
commissioner of insurance of the state of Montana published 
notice of proposed amendment of rule 6.6.4001. The notice was 
published at page 2575 of the 1995 Montana AdminisLrative 
Register, issue number 23. 

2. The agency has amended rule 6.6.4001 as proposed. 

3. No comments were received. 

Commissioner 

GarYL 4ipaer. 
Rules Reviewer 

Certified to the Secretary of State this 12th day of January, 
1996. 
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BEFORE THE BOARD OF MEDICAL EXAMINERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the ) 
amendment, repeal and adoption) 
of rules pertaining to ) 
physician, acupuncturist, ) 
emergency medical technician, ) 
physician assistant-certified,) 
podiatrist, and nutritionist ) 
licensure ) 

TO: All Interested Persons: 

CORRECTED NOTICE ON 
THE PROPOSED AMENDMENT, 
REPEAL AND ADOPTION OF RULES 
PERTAINING TO PHYSICIANS, 
ACUPUNCTURISTS, EMERGENCY 
MEDICAL TECHNICIANS, PHYSICIAN 
ASSISTANTS-CERTIFIED, 
PODIATRISTS AND NUTRITIONISTS 

1. on September 14, 1995, the Board of Medical Examiners 
published a notice of public hearing on the proposed amendment, 
repeal and adoption of rules pertaining to physician, 
acupuncturist, emergency medical technician, physician 
assistant-certified, podiatrist, and nutritionist licensure at 
page 1736, 1995 Montana Administrative Register, issue number 
17. The Board published an adoption notice of the rules at 
page 2480, 1995 Montana Administrative Register, issue number 
22. The rules were adopted exactly as proposed. 

2. ARM 8.28.911(21) through (23) were inadvertently 
numbered wrong in the original proposed notice. Those 
subsections should have been numbered (20) through (22) . 
Replacement pages for this rule were filed on the 12/31/96. 
filing date. 

ANNIE M. BARTOS 
RULE REVIEWER 

BOARD OF MEDICAL EXAMINERS 
JAMES BONNET, JR., M.D. 
PRESIDENT 

BY: ~ ~ 77.J& 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, January 12, 1996. 
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BEFORE THE FISH, WILDLIFE, AND PARKS COMMISSION 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of ARM 12.6.901 creating a no 
wake speed zone near Rock Creek 
Marina in Ft. Peck Reaervoir 

To: All Intereated Persons. 

NOTICE OF AMENDMENT 

1. On November 22, 1995, the Fish, Wildlife and Parks 
Comaiasion (comaiaaionl published notice of the proposed 
amendment of the above-captioned rule at page 2459, 1995 Montana 
Adminiatrative·Regiater, issue number 22. 

2. The comaiasion has adopted the rule amendment as 
proposed. 

AUTH: 87-1-303, 23-1-106, MCA; IMP: 87-1-303, 23-1-106, MCA 

3. No adverse comaents or testimony were received. 

4. The rule has been reviewsd and approved by the 
Department of Public Health and Human Services as required by 
887-1-303(2), MCA, with a determination that the rule would not 
have an adverse impact on public health or sanitation. 

Robert N. Lane 
Rule Reviewer 

Certified to the Secretary of State on 
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12. 1996. 
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BEFORE THE BOARD OF CRIME CONTROL 
DEPARTMENT OF JUSTICE 

STATE OF MONTANA 

In the Matter of the Transfer 
of ARM 23.14.423, 23.14.424, 
23.14.508 and 23.14.509; the 
Amendment and Transfer of ARM 
23.14.425, 23.14.501 and 
23.14.502; and the Adoption 
of New Rules I through XIV 

NOTICE OF ADOPTION, 
AMENDMENT, AND TRANSFER 
OF RULES 

TO: All Interested Persons: 

1. On September 28, 1995, the board of crime control 
published notice of its intent to adopt, amend, and transfer the 
above-captioned rules, at pp. 1873 through 1882 of the Montana 
Administrative Register, Issue No. 18. 

2. The board has adopted, amended and transferred the 
rules as proposed with no substantive changes. However, the 
board found it necessary to change several rule numbers and 
catchphrases. Additionally, as ARM numbers have now been 
assigned to all the newly-adopted rules, this notice includes the 
correct numbers and catchphrases of all the adopted, amended, and 
transferred rules. 

3. The amended and/or transferred rules are numbered and 
entitled as follows: 

FORMER ARM 23.14.423 
NOW ARM 23.14.52+2 

FORMER ARM 23.14.424 
NOW ARM 23.14 .52~i 

FORMER ARM 23.14.425 
ARM 23.14. 50G1 

FORMER ARM 23.14.501 
NOW ARM 23.14.5%1.Q 

FORMER ARM 23.14.502 
NOW ARM 23.14.5~ll 

FORMER ARM 23.14.508 
NOW ARM 23.14. 55+!i_ 

FORMER ARM 23.14.509 
NOW ARM 23.14.55~~ 

2-1/25/96 

MINIMUM 6~~~~BS QUALIFICATIONS FOR 
1'1!8 SMPLO'BIStff 9F DETENTION OFFICERS 

REQUIREMENTS FOR DETENTION OFFICER~ 
CERTIFICAT-HIHE 

REFERENCED ADMINISTRATIVE RULES OF 
MONTANA APPLY TO FULL IIMS ,'1!19 PAA'I' 'FHIS 
BS'FBNTION NON-SWORN OFFICERS 

MINIMUM S'IWIBMUlS OUMIFICATIONS FOR 1'HB 
SMPL9YMSN'F OF PUBLIC SAFETY 
COMMUNICATIONS OFFICERS 

REQUIREMENTS FOR PUBLIC SAFETY 
COMMUNICATIONS OFFICER ~ 
CERTIFICAT-HIHE 

MINIMUM QUALIFICATIONS OF fQR PROBATION 
AND PAROLE OFFICERS 

REQUIREMENTS FOR PROBATION AND PAROLE 
OFFICER ~ CERTIFICAT±ONli 
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4. The new rules that the board adopts are numbered as 
follows: 

RULE I (ARM 23.14.504) ADOPTED AS PROPOSED 

RULE II (ARM 23.14.512) ADOPTED AS PROPOSED 

RULE III (ARM 23.14.513) ADOPTED AS PROPOSED 

RULE IV (ARM 23.14.514) ADOPTED AS PROPOSED 

RULE v (ARM 23.14.515) ADOPTED AS PROPOSED 

RULE VI (ARM 23.14.516) ADOPTED AS PROPOSED 

RULE VII (ARM 23.14.527) ADOPTED AS PROPOSED 

RULE VIII (ARM 23.14.528) ADOPTED AS PROPOSED 

RULE IX (ARM 23.14. 529) ADOPTED AS PROPOSED 

RULE X (ARM 23.14.530) ADOPTED AS PROPOSED 

RULE XI (ARM 23.14. 531) ADOPTED AS PROPOSED 

RULE XII (ARM 23.14.570) ADOPTED AS PROPOSED 

RULE XIII (ARM 23.14.571) ADOPTED AS PROPOSED 

RULE XIV (ARM 23.14. 901) ADOPTED AS PROPOSED 

5. No comments or testimony were received. 

MONTANA BOARD OF CRIME CONTROL 

By: 

Certified to the Secretary of State, January jj __ , 1996. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of ARM 24.30.102, 
related to occupational safety) 
and health standards for ) 
public sector employment, and ) 
the repeal of 71 rules related) 
to logging safety for public ) 
sector employment ) 

TO ALL INTERESTED PERSONS: 

NOTICE OF AMENDMENT OF 
ARM 24.30.102 AND 
REPEAL OF ARM 24.30.201 
THROUGH 24.30.271 

1. 
at pages 
Register, 
24.30.102 

On December 7, 1995, the Department published notice 
2581 through 2584 of the Montana Administrative 
Issue No. 23, to consider the amendment of ARM 

and the repeal of ARM 24.30.201 through 24.30.271. 

2. On January 3, 1996, a public hearing was held in 
Helena concerning the proposed amendments and repeals. No oral 
or written comments from the public were offered at that time. 
No written comments were received prior to the closing date of 
January 10, 1996. 

3. The Department has amended ARM 24.30.102 exactly as 
proposed. 

4. The Department has repealed ARM 24.30. 201 through 
24.30.271 exactly as proposed. 

5. 
1996. 

The amendments and repeals are effective March 1, 

~Ckc .:..0 A J<.e--;PL 
David A. Scott 
Rule Reviewer 

Laurie Ekanger, COmmissioner 
DEPARTMENT OF LABOR & INDUSTRY 

Certified to the Secretary of State: January 12, 1996. 
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BEFORE THE DEPARTMENT OF NATURAL RESOURCES 
AND CONSERVATION 

OF THE STATE OF IIONTANA 

In the aatter of the repeal 
of Rule 26.2.101, departaent 
of atate landa aodel 
procedural rule 

TO: All Intereated Peraona. 

NOTICE OF 
REPEAL 

1. On Septeaber 14, 1995, the Departaent of Natural 
Reaourcea and conaervation published a rotice of proposed repeal of 
rule 26.2.101 pertaining to the Dapartaent of state Landa 
aodel procedural rulea at page 1777 of the 1995 Montana 
Adainiatrative Register, Iaaue No. 17. 

2. The agency haa repealed rule 26.2.101 found on page 
26-23 of the Adainiatrative Rule& of Montana. 

AUTH: Section 2-4-201, MCA 
IMP: Section 2-4-201, MCA 

3. No co .. enta were received. 

~fl1:£~ 
RULE REVIEWER 

'fA-. 
Certified to the secretary of state on January ~. 1996. 
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BEFORE THE DEPARTJIEIIT OF NATURAL RESOURCES 
AND CONSERVATION 

OF THJ: STATJ: OF MONTANA 

In the .. tter of the repeal 
of Rule• 26.2.628, 26.2.629, 
26.2.630, 26.2.63., 26.2.639, 
and 26.2.641 through 26.2.663 
pertaining to rulea iaple­
aenting the Montana 
environaental policy act 

NOTICE OF REPEAL 

TO: All Intereeted Pereone. 

1. on October 12, 1995, the Departaent of Natural 
Reeources and coneervation publisted a ootioe of proposed repeal of rules 
26.2.628 through 26.6.630, 26.2.63•, 26.2.639, and 26.2.641 
through 26.2.663 pertaining to rules iapleaentinq the Montana 
environaental policy act, at page 2098 of the 1995 Montana 
Adainistrative Regieter Issue No. 19. 

2. The agency has repealed rulea 26.2.628, 26.2.629, 
26.2.630, 26.2.634, 26.2.639, and 26.2.641 through 26.2.663 
found on pages 26-50 through 26-52, 26-53, 26-56, and 26-56 
through 26-74 of the Adainiatrative Rules of Montana. 

AUTH: Section 2-4-201, MCA 
IMP: Section 2-4-201, MCA 

3. No co .. ente were received. 

DEPARTJIENT OF NATURAL RESOURCES 
AND CONSERVATION 

'(A_ 
Certified to the Secretary of State January ~. 1996. 
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BEFORE THE DEPARTMENT OF NATURAL RESOURCES 
AND CONSERVATION 

OF THE STATE OF MONTANA 

In the aatter of the repeal 
of Rule 36.2.201, board •odel 
procedural rule 

NOTICE OF REPEAL 

1. On Septeaber 14, 1995, the Department of Natural 
Reaources and Conservation publiahed a rotice of proposed rtepeal of 
rule 36.2.201 pertaining to the board aodel procedural rules, 
at page 1776 of the 1995 Montana Adainiatrative Register, 
Iaaua No. 17. 

2. The agency has repealed rule 36.2.201 found on page 
36-31 of the Adainiatrative Rules of Montana. 

AUTH: Section 2-4-201, MCA 
IMP: Section 2-4-201, MCA 

3. No co .. ents were received. 

, DIRECTOR 

/.
() 'lA/ 

certified to the secretary of state January __ , ___ , 1996. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of Rules I through 
XL and the amendment of 
rules 46.10.801, 46.10.803, 
46.10.805, 46.10.808, 
46.10.809, 46.10.810, 
46.10.811, 46.10.823, 
46.10.825, 46.10.833 and 
46.10.835 pertaining to the 
traditional JOBS program, 
the FAIM JOBS program and 
FAIM employment and training 

TO: All Interested Persons 

NOTICE OF THE ADOPTION 
AND AMENDMENT OF RULES 

1. On December 7, 1995, the Department of Public Health 
and Human Services published notice of the proposed adoption of 
Rules I through XL and the amendment of rules 46.10.801, 
46.10.803, 46.f0.805, 46.10.808, 46.10.809, 46.10.810, 46.10.811 
46.10.823, 46.10.825, 46.10.833 and 46.10.835 pertaining to the 
traditional JOBS program, the FAIM JOBS program and FAIM 
employment and training at page 2619 of the 1995 Montana 
Administrative Register, issue number 23. 

2. The Department has amended rules 46.10.801, 46.10.803, 
46.10.808, 46.10.809, 46.10.810, 46.10.823, 46.10.825, 46.10.833 
and 46.10.835 as proposed. 

3. The Department has adopted rules [RULE II 46.18.201 
FAIM JOBS PROGRAM: PURPOSE; [RULE II] 46.18.202 FAIM JOBS 
PROGRAM: DEFINITIONS; [RULE IV] 46.18.206 FAIM JOBS PROGRAM: 
JOBS ACTIVITIES; [RULE V] 46.18.209 FAIM JOBS PROGRAM: 
ALTERNATIVE WORK EXPERIENCE PROGRAM {AWEP); [RULE VI] 46.18.210 
FAIM JOBS PROGRAM: PARTICIPATION REQUIREMENTS FOR EDUCATIONAL 
ACTIVITIES; [RULE VII] 46.18.214 FAIM JOBS PROGRAM: JOBS CHILD 
CARE; [RULE VIII] 46.18.215 FAIM JOBS PROGRAM: TWO PARENT 
HOUSEHOLD PARTICIPATION AND OTHER REQUIREMENTS; [RULE IX] 
46.18.216 FAIM JOBS PROGRAM: REQUIREMENTS FOR SATISFACTORY 
PROGRESS IN EDUCATIONAL AND WORK AND TRAINING ACTIVITIES; [RULE 
X] 46.18.217 FAIM JOBS PROGRAM: JOB SEARCH; [RULE XI] 46.18.220 
FAIM JOBS PROGRAM: ON-THE-JOB TRAINING {OJT); [RULE 
XII] 46.18.221 FAIM JOBS PROGRAM: TRAINING SERVICES--POST­
SECONDARY; [RULE XIII] 46.18.222 FAIM JOBS PROGRAM: SUPPORTIVE 
SERVICES AND ONE TIME WORK-RELATED EXPENSES AVAILABILITY; [RULE 
XIV] 46.18.223 FAIM JOBS PROGRAM: AVAILABILITY OF SERVICES AFTER 
LOSS OF PATHWAYS AFDC ELIGIBILITY; [RULE XV] 46.18.226 FAIM JOBS 
PROGRAM: LEAD AGENCY; [RULE XVII] 46.18.230 FAIM JOBS PROGRAM: 
PARTICIPANTS EMPLOYABILITY PLAN AND JOBS CONTRACT; [RULE XVIII] 
46.18.231 FAIM JOBS PROGRAM: CASE MANAGEMENT; (RULE XIX] 
46.18.237 FAIM JOBS PROGRAM: GOOD CAUSE; (RULE XXI] 46.18.239 
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FAIM JOBS PROGRAM: CONCILIATION; (RULE XXII] 46.18.240 FAIM JOBS 
PROGRAM: FAIR HEARING PROCEDURE; [RULE XXIII] 46.18.243 FAIM 
JOBS PROGRAM: WORK SUPPLEMENTATION PROGRAM, CONDUCT OF PROGRAM; 
(RULE XXIV] 46.18. 3 01 FAIM EMPLOYMENT AND TRAINING: PURPOSE; 
(RULE XXV] 46.18.302 FAIM EMPLOYMENT AND TRAINING: DEFINITIONS; 
[RULE XXVI] 46.18.305 FAIM EMPLOYMENT AND TRAINING: ELIGIBILITY; 
[RULE XXVIII] 46.18.309 FAIM EMPLOYMENT AND TRAINING: 

ALTERNATIVE WORK EXPERIENCE PROGRAM (AWEP); [RULE XXIX] 
46.18.310 FAIM EMPLOYMENT AND TRAINING: PARTICIPATION 
REQUIREMENTS FOR EDUCATIONAL ACTIVITIES; [RULE XXX] 46.18.314 
FAIM EMPLOYMENT AND TRAINING: CHILD CARE; [RULE XXXI] 46.18.315 
FAIM EMPLOYMENT AND TRAINING: TWO PARENT FAMILIES PARTICIPATION 
AND OTHER REQUIREMENTS; [RULE XXXII] 46.18.318 FAIM EMPLOYMENT 
AND TRAINING: POST-SECONDARY PARTICIPATION CRITERIA; [RULE 
XXXIII] 46.18.319 FAIM EMPLOYMENT AND TRAINING: REQUIREMENTS FOR 
SATISFACTORY PROGRESS IN EDUCATIONAL, WORK AND TRAINING 
ACTIVITIES; [RULE XXXIV] 46.18.322 FAIM EMPLOYMENT AND TRAINING: 
JOB SEARCH; [RULE XXXV] 46.18.323 FAIM EMPLOYMENT AND TRAINING: 
ON-THE-JOB TRAINING (OJT); (RULE XXXVI] 46.18.326 FAIM EMPLOY­
MENT AND TRAINING: SUPPORTIVE SERVICES AND ONE TIME PATHWAYS 
EMPLOYMENT RELATED EXPENSES AVAILABILITY; [RULE XXXVII] 
46.18.329 FAIM EMPLOYMENT AND TRAINING: FAMILY INVESTMENT 
AGREEMENT; [RULE XXXVIII] 46.18.330 FAIM EMPLOYMENT AND 
TRAINING: GOOD CAUSE; [RULE XXXIX] 46.18.331 FAIM EMPLOYMENT AND 
TRAINING: SANCTIONS; [RULE XL) 46.18.3 32 FAIM EMPLOYMENT AND 
TRAINING: FAIR HEARING PROCEDURE as proposed. 

4. The Department has adopted the following rules as 
proposed with the following changes: 

[RULE III) 46.18.205 FAIM JOBS PROGRAM: EXEMPT 
~ (1) remains as proposed. 

{a) tfl.e persefl is speeifieally exe~ttptea as predaea ifl 

(1) (b) and (1) (c) remain as proposed in text but are 
renumbered (1) (a) and (1) (b). 

(2) The qepartment, in collaboration with the participant, 
will determine which component or components of the JOBS program 
are most appropriate for the pathways AFDC recipient. HOWEVER, 
THE DEPARTMENT SH8LL MAKE THE FINAL DECISION AS TO WHI~H 
COMPONENT OR QQMPQNENTS THE RECIPIENT SHALL PARTICIPATE Iij. 

(3) lftailia~als will ~e exe~ttpt THE EXEMPTIQNS from 
participation in FAIM as JOBS specified in ARM 46.10.805(3) (a) 
through (3) (m) , s~ejeet te tfl.e falle•nifi"J JIH" isieHe. DQ NOT 
APPLY TO INDIVIDUALS PARTICIPATING IN THE FAIM PROJECT. 

{a) Ifl a twe pareftt fl.e~sefl.ela, tfl.e fouRil;, iH 
eellaeeratieft wiEh tfl.e FAIM eeexaiHater may aeeiae wfiiefl. ~areft£ 
will ee eKc!ftJ:ltea ee eare fer a efl.ila ~rtaer tbe age ef 1 ; ea.-, 
exeept as ~re•.-iaea iH ( 3) (e) . Tfl.ia aeeisiea eaflflet be efl.aft"Jea 
mere efteH thaa eHee e'<er) 6 meatfie aiia lllt<St be aee~meHtea in 
tfl.e fa111ily iHoeatllleftt a"Jreemeat (FIA). 

{b) It eae ~areiit ia a twe pareHt fl.eHaefl.ala ie eue"'f'E freffi 
partieipatiea beea~se ef pregiiaftey, ifleapaeit; e• beeattee that 
~areat ie earirt!l fer aa iaeapaeitatea fl.e~sehela 111e!ftber as 

Montana Administrative Register 2-1/25/% 



-279-

f'l"eviaea irt A.'U4 46.19.895(3) (e), (3) (f) artEI (3) (h) el" is 
eHl"l"erttly eaAetierted f'Hl"SHartt te [RHle XX) fer failHI!'e te 
f'al!'t iei{'ate 1 eAly the parertt whe ie alreaEi)l eHeR~pt er HrtEier 
eartetiert will ee eJEeR~ptea te eare fer the ehila, Hrtlese a 
lieerteeEI ph)eieiart 1 AHree ~iawife 1 pe)lehelegiet 1 lieeHeeEI 
prefeeeieAal eBHftBeler er lieeHeeEI eeeial ·•JBriEer 'J'erifiee that 
eaiEI pare HI: ie ph) sieally er ~erttally HHal!!le te eare fer the 
eftH.e-,.-

(4) The pl!'e<ieiena ef ArJM t6.19.895(t) thre\igh (19) appl)l 
te irtdivia~o~ale partieipatiHg iH FAIM, aHejeet te the fellewiAg 
pl"evieierte. 

(a) Fer twe pareHt he~o~eehelas 1 the pri~al!') wage eartter 
(PWB) ~Hal: partieipate HAleea speeifieally eJEeR~pt HHEier ,• .. ".J! 
46.19.895(3). 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-601 and 53-4-613, MCA 

[RULE XYII 46.18.227 FAIM JOBS PROGRAM: RESPQNSIBILITIES OF 
LEAD AQENCY (1) through (3) remain as proposed. 

(4) The lead agency must coordinate and arrange for 
services that will assure effective participation of 
participants in the program and in FAIM. This includes possible 
ALTERNATIVE WORK EXPERIENCE PROGRAM (AWEP) site development and 
consultation and concurrences procedures for county path~o~ays 
participants not in JOBS. 

(5) remai~s as proposed. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-601 and 53-4-613, MCA 

[RULE XXI 46.18.238 fAIM JOBS PROGRAM; SANCTIONS 
(1) After referral to the JOBS program, a pathways recip­

ient who is required to participate in the FAIM JOBS program and 
who, without good cause, refuses or fails to participate in the 
program or refuses or fails to accept or maintain employment 
will lose, as provided for in (3), their portion of the pathways 
grant. The sanctions will be imposed for failure to participate 
in any aspects of the program including orientation, assessment, 
employabilityT plan development, case management and 
participation in assigned components. 

(2) through (4) (b) remain as proposed. 
(5) ,'\!1 a~o~te~atie referral te ehila preteel:iett seRieea 

will eeeHr wheH a saHetieA is iR~peeea. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-601 and 53-4-613, MCA 

!BULE XXVII] 46.18,306 PAlM EMPLQYMENT AND TRAINING: 
ACTIVITIES (1) and (1) (a) remain as proposed. 

(b) volunteer activities designated AS appropriate in the 
FIA. 
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AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-601 and 53-4-613, MCA 

5. The Department has amended the following rules as 
proposed with the following changes: 

46.10.805 CONtROL JOBS: ELIGIBILITY. EXEMPT STATUS (1) 
through (1) (c) rema n as proposed. 

(2) The alteraative werlt e!f~erieaee J?l"B§l"all\ ie a eelllpaf!eHt 
at the JOBS pregraM desigaed ts illl~ra.e the elllpleyaeility ef 
~artieipants B) assigHiRg the partieipaal: te werlt in a HeR 
~refit ergaaisatieft. The department, whe finall) dee ideo IN 
COLLA80RAIION WITH THE PARTICIPANT, will determine which 
component or components of the JOBS program are most appropriate 
for the AFDC recipient. 

(3) through (10) remain as proposed. 

53-4-719, MCA AUTH: Sec. 53-4-212 and 
IMP: Sec. 53-2-201, 

53-4-706, 53-4-707, 53-4-708, 
MCA 

53-4-211, 53-4-215, 53-4-703, 
53-4-715, 53-4-717 and 53-4-720, 

46.10. 811 CONTROL JOBS j UNEMPLOYED PARENTS TRACK 
PARTICIPATION AND OTHER REQUIREMENTS (1) Ia aa ttRelllpleyea 
pareat asolataRee ttHit; eaeh pareat Aa a part of the AFDC pay 
for performance program. the prjmary wage earner (PWE) applicant 
must attend JO?S-UP orientation, assessmentT and employability 
planning as part ot the non-financial criteria for eligibility. 
A f!!Ofttiateft' spouae WHO IS REQUIRED TO PARTICIPATE must attepd 
these activities either at time of application or once AFDC has 
been approved unless that parent is specifically exempt under 
ARM 46.10.805. Failure to attend orientation or assessment by 
a parent who is not exempt will result in the sanction of that 
parent as provided in ARM 46.10.839. 

(2) through (9) (c) remain as proposed. 

AUTH: Sec. 53-4-212 and 53-4-719, MCA 
IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 

53-4-705, 53-4-706, 53-4-707 and 53-4-720, MCA 
53-4-703, 

6 . The Department 
commentary received: 

has thoroughly considered all 

1. COMMENT: Rule XXX pertaining to child care assistance for 
FAIM participants and ARM 46 .10. 810 pertaining to child care 
assistance for control JOBS participants as proposed to be 
amended do not specify the number of child care hours which will 
be provided. Recipients of assistance will not be able to 
achieve self-sufficiency in the short time period required under 
FAIM if adequate child care hours are not provided. 

RESPONSE: Since these rules guarantee child care 
assistance necessary to allow a recipient to participate in 
approved activities, it is not necessary to specify a particular 
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number of child care hours. Specifying a maximum or minimum 
number of hours would limit child care assistance to those exact 
standards. Participants' needs for child care assistance for 
approved activities will be met. 

2. COMMENT; The proposed FAIM JOBS and FAIM employment and 
training rules, Rule X and Rule XXXIV, should limit the number 
of hours a participant spends in job search. 

RESPONSE; The department sought and received a waiver of 
the federal limits on the number of job search hours in order to 
allow case managers flexibility to require whatever number of 
job search hours is appropriate for each individual client. The 
department relies on the case managers' expertise in this area 
and believes that case managers have used job search activities 
appropriately in the past. Case managers will be expected to 
utilize the appropriate number of job search hours suitable for 
each client. 

3. COMMENT; Rule XVI pertaining to responsibilities of the 
lead agency in FAIM JOBS states that the lead agency will 
"assist the participant in a quest toward immediate employment." 
Although the ultimate goal for participants is to obtain 
employment, it would seem that persons are referred to JOBS 
because they need stabilization services, remedial training or 
other services in order to obtain employment. Therefore this 
emphasis on finding immediate employment does not make sense. 

RESPONSE; Because of the federal requirement of cost 
neutrality (i.e., the requirement that the state not expend more 
dollars in the FAIM program than it is currently expending for 
assistance in the AFDC, Food Stamp and Medicaid programs) and 
the parameters set by the Montana Legislature (i.e., the time 
limits on receipt of benefits in the pathways program), it is 
necessary that participants be directed toward immediate 
employment if possible. Nevertheless, case managers will 
concurrently be helping participants to work on other issues 
necessary to achieve and maintain self-sufficiency, such as 
stabilization services. Additionally, statistics indicate that 
in many cases employment may build participants' self-esteem and 
contribute to family stability as well as helping them to become 
financially self-sufficient. 

4. COMMENI; Rule III (2) and (3) (a) state that FAIM JOBS 
participants will be included in decision making about required 
activities, but the rules governing control JOSS participants do 
not specify that the participant will be included in this 
process. Also, it appears that the case manager is not included 
in the decision making process regarding which components of 
FAIM JOBS the recipient will participate in. 

RESPONSE; The case manager will be making these decisions 
with the input of the participant. The department contracts 
with case managers to provide services to JOBS participants; the 
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case manager is therefore an agent of the department when the 
case manager is working with JOBS participants. Thus when the 
rule states that the department will make decisions regarding 
components or activities, it is normally the case manager who is 
making the decision for the department. Although the JOBS rules 
did not in the past specifically state that the participant is 
involved in decision making, participants have always been and 
will continue to be involved because JOBS activities have been 
found to be more successful when participants are involved in 
the process. Section (2) of ARM 46,10.805 governing control JOBS 
is now being amended to provide specifically that the department 
will collaborate with the participant to decide what components 
are suitable for the participant. 

5. COMMENT; There is no mention of outcomes or performance 
standards in the rules. Since FAIM is a new program, evaluation 
is necessary to determine if expectations were realistic, what 
adjustments are necessary, and what improvements can be made. 

RESPONSE; The evaluation process and performance standards 
for the FAIM project are internal matters and for this reason 
are not addressed in the FAIM rules. The department does intend 
to evaluate the success of the FAIM project. JOBS has had 
performance standards in place for several years and control 
JOBS will continue to have such standards. Performance 
standards are being developed for FAIM JOBS as well. The 
department is working with the counties to develop performance 
strategies to meet FAIM goals. 

6. COMMENT; 
participation 
exemptions in 
permitting the 
participation? 

It is noted that Rule III lists exemptions from 
in FAIM JOBS which are very similar to the 
control JOBS. Wasn't a federal waiver granted 
department to eliminate exemptions from FAIM JOBS 

RESPONSE; Yes. The federal waiver package for the FAIM 
Project allows the department to require JOBS participation of 
all recipients, and the department intends to require 
participation of all recipients. However, consideration will be 
given to special circumstances which are the basis for exemption 
under control JOBS (such as being the parent of a child under 
one year of age) in determining what JOBS components or· 
activities are appropriate for a participant. Exemptions from 
participation were inadvertently included in Rule III on t.he 
notice of proposed adoption and these provisions are now being 
deleted. 

7. COMMENT; The appropriateness of the provision in Rule 
XX(5) requiring an automatic referral to child protective 
services when a FAIM JOBS sanction is imposed is questioned. 

RESPONSE; The provision regarding referrals to CPS was 
based on a clause in House Bill 2 passed by the S4th Montana 
Legislature which requires notification of the regional 
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administration that children are at risk when a sanction is 
imposed. However, a review of the language of House Bill 2 
indicates that it does not mandate a CPS referral, merely notice 
in some form to the regional administrator. Additionally, it 
has been determined that it is inappropriate, and perhaps 
illegal, to require a CPS referral when the department has no 
specific information which would indicate that a child is being 
neglected or abused. The mere possibility that a child might 
suffer neglect or abuse because of reduced household income is 
not a sufficient basis for a CPS referral. Thus the provision 
for a CPS referral is being deleted. It will be the 
department's policy to send a sanction report each month to the 
family services regional administrator with a listing of the 
name and address of each person who has been sanctioned for 
failure to comply with JOBS requirements. The administrator 
could then compare the monthly report to any other listings or 
information it may have about the sanctioned individual to 
determine what action, if any, is appropriate. The referral to 
the regional administrator is an internal policy which the 
department does not need to address in rule. 

~$ ("' ....... <~-~ 
) . t;t..tu._11 AA~ 

Director, Public Health ~nd 
Human Services 

Certified to the Secretary of State January 12, 1996. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of Rules I through 
XXXV and the amendment of 
46.12.501, 46.12.3204, 
46.12.3401, 46.12.3805, 
46.12.4805, 46.12.4806 and 
46.12.5003 pertaining to 
AFDC, food stamps and 
medicaid assistance under 
the FAIM project 

NOTICE OF THE ADOPTION 
AND AMENDMENT OF RULES 

TO: All Interested Persons 

1. On ~ 7 1'l'IS the Department of Public Health and 
Human Services published notice of the proposed adoption of 
Rules I through XXXV and the amendment of 46.12.501, 
46.12.3204, 46.12.3401, 46.12.3805, 46.12.4805, 46.12.4806 and 
46.12.5003 pertaining to AFDC, food stamps and medicaid 
assistance under the FAIM project at page 2591 of the 1995 
Montana Administrative Register, issue number 23. 

2. The Department has amended rules 46.12.3204, 
46.12.3401, 46.12.3805, 46.12.4805 and 46.12.5003 as proposed. 

3. The Department has adopted rules [RULE I) 46.18.101 
FAIM: PURPOSE; [RULE III) 46.18.103 FAIM: DEFINITIONS; [RULE 
VI) 46.18.108 FAIM: EXEMPTIONS TO TIME LIMITED BENEFITS; 
[RULE VII) 46.18.112 FAIM: LIVING WITH A SPECIFIED RELATIVE; 
[RULE IX] 46.18. 114 FAIM: CHILD SUPPORT ENFORCEMENT 
COOPERATION REQUIREMENTS; [RULE X] 46.18.118 FAIM: PROPERTY 
RESOURCES; [RULE XI) 46.18.119 FAIM: TREATMENT OF INCOME; 
[RULE XIII] 46.18.121 FAIM: LIMITS ON DISREGARDS; [RULE XIV) 
46.18.124 FAIM: LUMP SUM PAYMENTS; [RULE XV) 46.18.125 FAIM: 
EXCLUDED EARNED INCOME; [RULE XVI) 46.18.126 FAIM: EXCLUDED 
UNEARNED INCOME; [RULE XVII) 46.18.129 FAIM: RESTRICTIONS ON 
ASSISTANCE PAYMENTS; [RULE XVIII] 46.18.130 FAIM: ONETIME 
EMPLOYMENT-RELATED PAYMENT; [RULE XIX] 46.18.133 FAIM: FAMILY 
INVESTMENT AGREEMENT; [RULE XXI] 46.18.135 FAIM: REPORTING 
REQUIREMENTS; [RULE XXII) 46.18.401 FAIM FOOD STAMP PROGRAM: 
PURPOSE; [RULE XXIII] 46.18.402 FAIM FOOD STAMP PROGRAM: 
DEFINITIONS; [RULE XXIV] 46.18.405 FAIM FOOD STAMP PROGRAM: 
DETERMINING ELIGIBILITY AND BENEFIT AMOUNT; [RULE XXV) 
46.18.406 FAIM FOOD STAMP PROGRAM: REPORTING AND VERIFICATION 
REQUIREMENTS; [RULE XXVI] 46.18.410 FAIM FOOD STAMP PROGRAM: 
STANDARD UTILITY ALLOWANCE; [RULE XXVII) 46.18.411 FAIM FOOD 
STAMP PROGRAM: RESOURCES; [RULE XXVIII] 46.18.412 FAIM FOOD 
STAMP PROGRAM: DEPENDENT CARE DEDUCTION; [RULE XXIX) 46.18.413 
FAIM FOOD STAMP PROGRAM: UNEARNED INCOME EXCLUSIONS; [RULE 
XXX] 46.18.414 FAIM FOOD STAMP PROGRAM: EMPLOYMENT RELATED 
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PAYMENTS; [RULE XXXII] 46.18.502 FAIM: SLIDING FEE SCALE FOR 
EXTENDED CHILD CARE; [RULE XXXIII] 46.18.505 FAIM PATHWAYS: 
CHILD CARE (PCC); [RULE XXXIV] 46.18.506 FAIM JOB SUPPLEMENT: 
CHILD CARE (JSP); [RULE XXXV} 46.18.507 FAIM COMMUNITY 
SERVICES: CHILD CARE (CSCC) as proposed. 

4. The Department has adopted the following rules as 
proposed with the following changes: 

!RULE II} 46.18.102 FAIM: FEDERAL REGQLATIONS ADOPTED 
BY REFERENCE (1) The FAIM AFDC program shall be governed by 
the regulations of the administration for children and 
families of the U.S. department of public health and human 
services governing the aid to families with dependent children 
contained in TH£ FOLLOWING PABTS. EXCEPT AS THE RVLES IN THIS 
CHAPTER MAKE SPECIFIC PROVISIONS WHICH ARE CONTRARY TO THE 
FEDERAL REGULATIONS, IN WHICH CASE TRESE RULES SHALL TAKE 
PRECEDENCE OVER THE FEDERAL REGQLATIONS: 45 CPR parts 205, 
206, 232, 233, 234, 235, 238, 239, 250, 255 and 256, eHeept as 
the ~~lee iR this ehapteF malte speeifie pFs¥isiefts whieh are 
eeetra~ te the federal regHlatiees 1 is whish ease these ~lee 
shall talte preeedeeee e.er the federal Fegulatiees. ~ 
PAETS PERTAINING TO ELIGIBILITY AND FQRNISHING OF ASSISTANCE. 
~QYERAQE AND coNDITIONS OF ELIGIBILITY. FORM OF A§SISTAHCE. 
CHILD SUPPORT ENFORCEMENT R£0UIR8MENIS. CHILD CARE AND OTHER 
WORK-RELATED SUPPORTIVE SERVICES. THE COMMUNITY WORK 
EXPERIENCE PROGRAM. THE WQRK SUPPLEMENTATION PROGRAM• AND THE 
JOB OPPORTUNITIES AND BASIC SKILLS PROGRAM· The department 
hereby adopts and incorporates by reference 45 CFR parts 205, 
206, 232, 233, 234, 235, 238, 239, 250, 255 and 256, as 
amended through October 1, 1993. A copy of 45 CFR parts 205, 
206, 232, 233, 234, 235, 238, 239, 250, 255 and 256, as 
amended through October 1, 1993 may be obtained from the 
Department of Public Health and Human Services, Office of 
Legal Affairs, 111 N. Sanders, P.O. Box 4210, Helena, MT 
59604-4201. 

AUTH: 53-4-212, MCA 
IMP: 53-4-211 and 53-4-601, MCA 

[RULE IV! 46.18.106 FAIM; AFOC PISQUALIFICAIION 
HEARING 

(1) If a participant in FAIM appears to have committed 
an intentional program violation (IPV) as defined in 45 CFR 
235.112, the county office of human services must initiate 
administrative disqualification hearing (ADHJ procedures TQ 
DETERMINE IF THE INDIVIDUAL SHOQLD BE DISOUhLIFlEP FROM 
RECEIVING AFDC BENEFITS ANP/OR FQQD STAMP BENEFITS. 

(2) through (7) (c) remain as proposed. 
(B) Disqualification shall begin the first month which 

follows the date the individual receives written notice of 
disqualification. If the iedi.id~al ie Bet eli~iele fe~ 
eeeefits at the ti~e the 8is~~alifieatieft ~eried ie te ee~ie, 
the die~~alifieatiee peried ''ill set ee~ift te r~R ~Rtil the 
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iHai¥ia~al applies fe~ aHa is aete~ffliHea eli~iele fe~ 
heHefits. Once a disqualification has been imposed, the 
period of disqualification must continue uninterrupted until 
completed regardless of the eligibility of the disqualified 
individual's household. 

(9) 'ffie aeterffliftatieH sf IPV fflaae hy Ute hea~ieg effiee~ 
is the fieal a~eftey aeeieieft aaa eaH he appealed enly hy 
applyift~ te the aistriet es~rt as p~s:iaea ia Title d, ehapter 
4 1 s~hehapte~ 7 1 liSA. The determination by the hearing 
officer that an IPV has occurred cannot be reversed by a 
subsequent fair hearing decision relating to the same or a 
similar issue. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-4-211 and 53-4-601, MCA 

[RULE VI 46.18.107 FAIM: FAIM COMPONENT AND TIME LIMITS 
(1) through (4) (g) remain the same. 

{5) PARTICIPANTS IN THE FAIM PROJECT IN ANY OF THE THREE 
COMPONENTS MAY ALSO REOQEST TO RECEIVE fOOD STAHPS IN APPITION 
TO THE OTHER BENEFITS ENPMERAIED ABOVE. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-4-211, 53-4-601 and 53-4-603, MCA 

[RULE VIII) 46.18.113 FAIM: INCLUSION IN ASSISTANCE 
J.lliU (1) 'ffte EXCEPT AS PROVIDED IN {4) , •rm;; parent or 
parents of a dependent child who live with the child must be 
included in the assistance unit, regardless of whether the 
parents are married to each other, if the parent or parents 
meet all other conditions of eligibility. The parent~or 
parents' income and resources will be counted in determining 
FAIM eligibility and benefit amount and the paren~ or parents' 
needs will be included in the grant. 

{ 2) 'ffte EXCEPT AS PROVIDER IN ( 4 ), 'IHE s_~pparent of a child 
who lives with the child and the child's natural or adoptive 
parent must be included in the assistance unit if the 
stepparent meets all other conditions of eligibility. The 
stepparent's i~come and resources will be counted in 
determining FAIM eligibility and benefit amount and the 
stepparent's needs will be included in the grant. 

(2) (a) remains as proposed. 
(3) A!± EXCEPT AS PROVIPED IN (4). ALL persons under the 

age of 18 years who live in the home must be included in the 
assistance unit, including but not limited to half brothers 
and sisters and stepsiblings of the child applying for or 
receiving assistance, if they meet all other conditions of 
eligibility. Their income and resources will be counted in 
determining FAIM eligibility and benefit amount and their 
needs will be included in the grant. 

{4) THE NEEPS, INCOME AND RESOURCES OF PERSONS RECEIVING 
SUPPLEMENTAL SECQRITY INCOME {SSil PAYMENTS UNDER TITLE XVI OF 
THE fEDERAL SOCIAL SECURITY ACT SHALL NOT BE INCLUDED IN 
PETERHINING THE NEED AND AMOUNT OF THE ASSISTANCE PAYMENT_Q£ 
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AN AFDC ASSISIANCE FOR THE PERIOD FOR WHICH SSI BENEFITS ARE 
RECEIVED, THE NEEDS. INCOME AND RESOURCES OF PERSONS WITH 
RESPECT TO WHOM FEDERAL. STATE OR LOCAL FOSTER CARE PAYMENTS 
ARE MADE OR PERSONS WITH RESPECT TO WHOM FEDERAL. STATE OR 
LOCAL ADQPTION ASSISTANCE PAYMENTS ARE MAPE S8ALL NOT BE 
INCLQDED IN DETERMINING NEED AND AMOUNT OF THE ASSISTANCE 
PAXMENT TO THE· EXTENT PRQVIDED IN 45 CFR 233.20(a) (1) !iii. 

(4) remains the same as proposed in text but is 
renumbered (5). 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-4-211 and 53-4-601, MCA 

[RULE XII] 46.18,120 FAIM: INCQME DISREGARDS AND INCOME 
DEEMING (1) through (2) remain as proposed. 

(3) IAee111e RIHst be dee111ed ·,cheA deEe-i.Aift!J eligibiliEy 
fer iAai•idHals whe are s~eftsere sf aliefte er s~eHses et a 
earel:alEe~ relati'.•e nhe is ABE the ft&EHral er alie~tive parent 
ef the ae~eAdent ehild aAd wheee fteede are iAelHeed iA the 
assistaAee HAit' e graAt. IAee!lle ef these ifldi•vidHale 1 lese 
eisre~aras listed ifl (a) threH~h (a) belew1 RIHBt be BBHfiEee as 
Hflearned iAee111e te the aesistaAee HAit whether er Bet sHeh 
iflee"'e is aetHally eeAtribHI:ed te &A} RleRIBer ef the aseistaAee 
HAiE. Tfie felle~iRg BRIBHAEB Sftall be SHbtraetea fre111 iftBBMe. 

(3) SUBJECT TO THE DISREGARDS IN !4) (a) through !d). 
INCOME QF THE FOLLOWING INDIVIDUALS MUST BE DEEMED WHEN 
DETERMINING ELIGIBILITY: 

(a) FOR ALIENS. THE INCOME OF THE ALIEN'S SPONSOR: 
(b) FOR A PREGNANT WOMAN WHO HAS NO OTHER ELIGIBLE CHILD 

IN THE HOME. THE INCOME OF HER SPOUSE OR OF THE fATHER OF HER 
UNBORN CHILD: AND 

!cl FOR A CARETAKER RELATIVE WHOSE NEEDS ARE INCLQDED IN 
THJ;! ASSISTANCE UNIT'S GRANT AND WHO IS NOT THE NATURAL OR 
ADQPTIYE PARENT OF THE DEPENPENI CHILD, THE INCQME OF THE 
CARETAKER RELATIVE'S SPOUSE. 

!41 THE FOLLOWING AMQUNTS SHALL BE SUQTBACIED FROM THE 
INCOME OF THE INPIVIDUALS SPECIFIED IN (3) !al THROUGH !cl 
WHOSE INCOME IS DEEMED: 

(3) (a) through (3) (d) remain as proposed in text but are 
renumbered (4) (a) through (4) (d). 

!51 INCQME OF THE lNPIVIDUALS SPECIFIED IN (3) !al 
THROUGH !cl . LESS THE DISREGARDS SPECIFIED IN !41 !al THROUGH 
{dl . MQST BE COQNTED AS UNEARNED INCQME TO THE ASSISTANCE UNIT 
WH~THER OR NOT SUCH INCOME IS ACTUALLY CQNTRIBUTED TO ANY 
MEMBER OF THE ASSISTANCE QNIT. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-4-211 and 53-4-601, MCA 

[RULE XX) 46.18.134 FAIM: SANCTIONS (1) If any member 
of the assistance unit fails to comply wit:fieHt geed ealiee with 
a pathways or community services program requirement, 
including but not limited to any requirement under a family 
investment agreement, the assistance unit will be sanctioned 
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by means of the reduction of the monthly FAIM assistance 
payment by an amount equal to the portion of the payment 
allocated to the needs of that member. 

(1) (a) through (6) (a) remain as proposed. 
(b) THIRD PbRTY LIABILITY REQUIREMENTS INCLUDING health 

plan enrollments as specified in ARM 46.12.3215; or 
(c) through (7) remain as proposed. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-4-~11, 53-4-§01 and 53-4-608, MCA 

!RULE Xxxil 46.18.501 FAIM: EXTENPED CHILD CARE. 
REQUIREMENTS (1) Extended child care (ECC), MEANING CHILO 
CARE THAT IS PROVIDEP AFTER THE FAMILY BECOMES INELIGIBLE FOR 
PAIHWAXS. JOB SUPPLEMENT PRQGBAM OR COMMUNITY SERVICES 
PROGRAM· if necessary to permit a member of the FAIM family to 
accept or retain employment, and if requested, shall be 
provided to needy families with dependent children who meet 
the requiremen~s of ARM 46.10.408(1) (a) through (1) (b) (iii). 

(2) remains as proposed. 
(a) the family received assistance in the pathways, job 

supplement ~ or community services programs ~ in 
Montana at least 1 month immediately preceding the first month 
of ineligibility; 

(2) (b) through (8) (a) (iv) remain as proposed. 

AUTH: Sec. 53-4-212, MCA 
IMP: Sec. 53-4-211, 53-4-601 and 53-4-612, MCA 

46.12.501 SERVICES PROVIPEP (1) through (1) (ad) remain 
as proposed. 

(2) Individuals who are recip~ents of assistance in tbe 
pathways. community services or iob supplement components of 
the families acbieying independence in Montana (fAIMl project 
and who are 21 years of age or older and all recipients of 
AFPC-related medical assistance only who are PAETICIPAIING IN 
THE FAIM PROJECT AND ABE 21 years of age or older will receive 
basic medicaid benefits. except that pregnant women will be 
entitled to all services specified in Ill (al through Ill (adl 
OF THIS RVLE. Basic medicaid benefits are the sery~ces 
specified in (ll (al through (ll (adl OF THIS BULE except the 
following: · 

(2) (a) through (2) (e) remain as proposed. 
(3) WITH REGAHP TO PERSQNS IPEHTIFIEP IN (2) HHO RECEIVE 

BASIC MEDICAID BEHEFITS. THE DEPARTMENT WILL PROVIDE THE NON­
COVERED SERVICES SPECIFIED IN (2} (al THROUGH (el; 

(al IF THE NON-COVERED SERVICES ABE REQUIRED AS A 
CONDITION OF EMPLQYMENT: OR 

(b} ON AN EMERGENCY BASIS. FQR PURPOSES OF THIS 
SECTIQN. AN EMERGENCY IS A SITQATION WHICH; 

!il ARISES SUDDENLY OR QNEXPECTEPLY: AND 
(ij! IS LIFE-THREATENING OR HAS VERY SERIOUS 

IMPLICATIONS fOR THE INPIVIQUAL'S HEALTH. 
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AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-6-101, 53-6-103, 53-6-131 and 53-6-141, 

MCA 

46.12.4806 HEALTH MAINTENANCE 
DISENROLLHENT (1) An enrollee may 
cause, disenrollment from an HMO at 
individual required to enroll in an 

ORGANIZATIONS; 
request, without 
any time. except 
HMO per ARM 
for good cause AS 

(2) through (10) remain as proposed. 

good 
that an 

DEFINED 

{lll A PERSON PARTICIPATING IN THE FAIM PRQJECT WHO IS 
REQUIRED TO ENRQLL IN AN HMO QNDER ARM 46.12.4605 IS 
QQNSIDERED TO HAVE GQQD GAUSE TO DISENBOLL IF THE PERSON; 

' (a) HAS A TERMINAL ILLNESS: 
lbl MEETS ONE OF THE QQNDITIONS FOR EXEMPTION FROM THE 

PASSPORT TO HEAI.TII PROGRAM AS DEFINED IN ARM 46 I 12. 5003; OR 
{c) IS UNPER TREAIMENT BY A PHYSICIAN OR MID-LEYEL 

PRACTITIONER WUO IS NQT AFFILIAJED WITH A MEDICAID HMO AND 
BOTH THE PATIENT AND PROVIDER BELIEVE THAT A DISRUPTIQN OF THE 
PATIENI/PROVIDER RELAIIQNSHIP MAY AQVERSELX AfFECT TREATMENT 
OR CAQSE UNNECESSARY HARDSHIP TO THE PATIENT; PROVIDED THAT 
GQQD GAUSE TO DISENROLL FOR THIS REA$0N SHALL EXIST QNLY UNTIL 
THE ENP OF TREATMENT OR UNTIL THE PROVIDER CONTRACTS WITH AN 
HMO. HHICHEYER FIRST OCCURS. AND IN NO EVENT FOR MQRE THAN 4 
MQNTHS. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-113, 53-6-116 and 

53-6-117, MCA 

5. The nepartment has thoroughly considered all 
commentary received: 

1. CQMMENI; A number of comments were received expressing 
the view that two additional exemptions to the time limits for 
receipt of benefits by caretaker relatives in the Pathways 
Program should be added to Rule VI (46.18.108). These 
commentors expressed the opinion that homeless individuals and 
victims of domestic violence should be exempted from the 
Pathways' time clock. One commentor stated that she believed 
the department's director had expressed a commitment to 
exempting these individuals from the Pathways' time clock 
during the 1995 legislative session in which the legislation 
authorizing the FAIM Project was passed. 

RESPQNSE; Section 53-4-607, MCA, which addresses 
exemptions from the time limits in the Pathways Program, 
provides that the Department in establishing categories of 
persons who are exempt "may take into consideration factors 
that may delay an individual's attainment of self­
sufficiency". Section 53-4-607(2) (a) through (j) lists ten 
factors which the department may consider, including 
homelessness and being a victim of domestic violence. The 
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language of 53-4-607 thus specifies factors which may be 
considered but does not mandate that the Department exempt 
any of the categories of persons specified in the rule. After 
much careful thought and consideration of commentary received 
from members of the public throughout the process of designing 
the FAIM Project, the Department has determined that 
individuals who are homeless or who are victims of domestic 
violence will not automatically be exempted from the Pathways 
time clock. 

Such persons may be exempted at least temporarily under 
one of the exemptions which are included in Rule VI 
(46.18.108), however. For example, section (1) (b) of Rule VI 
(46.18.108) provides an exemption for persons who have a 
verifiable illness, injury or physical or mental impairment, 
handicap or disability which prevents the person from 
participating in activities to achieve self-sufficiency. Thus 
a person who has physical injuries or is emotionally impaired 
as a result of domestic violence or who is suffering from 
severe depression might be exempt under (1) (b) as long as the 
injuries or impairment which prevents the person from 
participating in activities to achieve self-sufficiency is 
verifiable and continuing, for example. 

The fact that such individuals are not being exempted 
from the Pathways time limitations does not mean that the 
special needs of persons in these circumstances will not be 
considered. Although all adult recipients of financial 
assistance in FAIM will be required to participate in Family 
Investment Agreement (FIA) activities, including persons who 
are exempted from the Pathways time limits, the activities 
required for each participant will be based upon the 
particular background, needs, abilities and strengths of that 
individual. The FIA activities developed for a participant 
who is a victim of domestic violence might be confined for a 
given period to counseling or other activities to deal with 
the trauma caused by domestic abuse, for example. Similarly 
the activities developed for a participant who is homeless 
would be tailored to that person's circumstances at that point 
in time. The FAIM coordinator's job will be to work with the 
participant to develop activities which will enhance self­
esteem and help them to deal with the problems which they face 
so they may begin to work toward becoming self-supporting. 

If a person who is homeless or a victim of domestic 
violence has not been able to achieve self-sufficiency within 
the period of 24 (or in some cases 18) months, 
that person's assistance will not end. The individual can 
continue to receive assistance in the Community Services 
Program after time-limited benefits in Pathways expires. 

The Department believes that its decision not to create 
an automatic exempt1on for homeless persons and victims of 
domestic violence does not contravene the legislative intent 
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underlying section 53-4-607. The legislature could have 
mandated exemptions for these groups but instead directed the 
Department to consider these and other factors which affect 
the participant's ability to achieve self-sufficiency. 
Further, the Department does not believe that the legislative 
history of this statute would reflect any promise made by the 
Director or any other employees of the agency to exempt 
persons in these groups. It should also be noted that in the 
Welfare Reform Advisory Council's report to the Governor, no 
mention is made of homelessness or domestic violence as a 
possible basis_for exemption from the time clock. The 
Department has given and will continue to give serious 
consideration to the needs of participants who are homeless or 
victims of domestic violence. Nevertheless the Department 
does not believe that an automatic exemption for persons in 
these group~ is the best method of dealing with their special 
problems or is consistent with the goals expressed by the 
legislature for the FAIM Project. 

2. COMMENT; Participants in FAIM who are refugees or non­
English speaking should be exempted from the time limits for 
receipt of benefits in the Pathways Program. 

RESPONSE; Section 53-4-607, MCA, regarding exemptions 
from the Pathways' time limits does not mention refugee status 
or status as a non-English speaking person as a factor which 
may delay a person's ability to achieve self-sufficiency. It 
should also be noted that in the Welfare Reform Advisory 
Council's report to the Governor, no mention is made of non­
English speaking or refugee status as a possible basis for 
exemption from the time clock. Nevertheless, as described in 
the response above, such factors certainly will be considered 
in determining appropriate FIA activities. For example, a 
participant might enroll in a course in English as a second 
language as a FIA activity. Again, as discussed above, if a 
refugee or participant who does not speak English fluently 
cannot achieve self-sufficiency in the allotted period to 
receive Pathways benefits, that person can continue to receive 
assistance in the Community Services Program. 

3. COMMENT; Exemptions must include persons engaged in 
post-secondary education. Extended education has proven most 
successful in promoting self-sufficiency. 

RESPONSE; See response above to comments regarding 
exemption for refugee or non-English speaking status. The 
legislature did not mention post-secondary education as a 
basis for an exemption from the Pathways' time limits. 
Although there is merit to the argument that extended 
education helps families obtain better-paid employment and 
therefore promotes self-sufficiency in the long run, the 
Department does not believe it is the only route toward self­
sufficiency. Additionally, to meet the goal of attaining a 
savings in public assistance expenditures by February 1, 1999, 
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and considering the amount of supportive services monies 
available, the Department has determined that moving 
participants into employment as quickly as possible is the 
beat way to meet legislative goals. Local communities will 
have discretion to decide that post~secondary education is 
appropriate for some participants, but participants will be 
subject to the Pathways• time clock while engaged in post­
secondary education. 

4. COMMENT; Child care benefits should be extended for 
victims of domestic violence and/or other FAIM participants. 

RESPQNSE; The legislature did not provide any child care 
or extended child care program specifically for victims of 
domestic violence. However, while a person is participating 
in FIA activities, including community service work, child 
care is guaranteed as necessary to perform that activity. 
Extended child care is also available to all participants of 
FAIM for up to 12 months after they cease to be eligible for 
FAIM benefits if they meet the requirements of Rule XXXI 
(46.18.501) Additionally, victims of domestic violence as 
well as other parents who no longer qualify for AFDC benefits 
may be able to obtain child care assistance under other 
federally funded programs such as the Community Services Block 
Grant program. 

5. COMMENT; Rule XX (46.18.134) does not provide for a 
conciliation process prior to the imposition of sanctions for 
failure to comply with FIA and other FAIM requirements. 
Conciliation is provided for participants who are sanctioned 
for failure to comply with JOBS requirements and should be 
available to FAIM recipients sanctioned for other reasons 
also. 

RESPONSE; The Department believes that conciliation is 
not necessary prior to the imposition of sanctions in the FAIM 
project. The Family Investment Agreement is a mutually 
established document. The participant is made fully aware of 
the consequences of failure to comply with FIA requirements 
through the extensive interview process. Participants are 
also advised that in cases where the participant cannot comply 
with a FIA requirement, the FAIM coordinator should be 
contacted before the failure to comply occurs. If necessary, 
the FIA may be mutually renegotiated when the participant 
cannot comply. Additionally, sanctions will not be imposed 
for failure to comply if the participant contacts the FAIM 
coordinator in advance and has good cause for not complying. 

one of the basic goals of welfare reform in Montana is to 
foster responsibility in participants as a means of helping 
them achieve self-sufficiency. In cases where a participant 
has failed to notify the FAIM coordinator in advance of a 
failure to comply with FIA requirements, the participant will 
be held accountable by means of the imposition of a sanction. 
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The participant will have the right to a fair hearing to 
challenge the imposition of the sanction. However, to delay 
resolution of the matter by requiring conciliation before a 
sanction can be imposed would interfere with the goal of 
promoting responsibility. 

6. COMMENT; One commentor notes that Rule IV (46.18.106) 
regarding administrative disqualification hearings may be 
confusing to clients, questions what the function of the pre­
hearing meeting is, and states that section (8) is confusing. 
Another commentor states the recipients should be advised of 

their rights to remain silent and to have attorneys before 
they are asked to waive those rights. 

RESPQNSE; Several changes are being made to Rule IV 
(46.18.106) to make the procedure for administrative 
disqualification hearings for intentional program violations 
clearer. It was unclear whether the disqualification applied 
to AFDC or food stamp benefits or both; the rule now specifies 
that it applies to receipt of both kinds of benefits. The 
pre-hearing meeting at the local county office is similar to 
the administrative review conference usually held prior to a 
fair hearing. It provides an opportunity for the recipient to 
meet with representatives of the Department informally to 
exchange information as outlined in (2) (a) through (f) of 
Rule IV (46.18.106). It will also give the recipient the 
opportunity to present the recipient's side of the story. If 
the matter is not resolved at the pre-hearing meeting, an 
administrative disqualification hearing will be held by an 
impartial individual appointed by the Department. The second 
sentence in section (8) which states that the disqualification 
period will not begin to run until the recipient is eligible 
apparently was confusing. It is being deleted, not because it 
was confusing but because the Department was recently notified 
of a ruling of the 9th circuit Court of Appeals which 
prohibits postponing the disqualification period when a 
recipient is not eligible for food stamp benefits at the time 
when the disqualification period would begin to run. Although 
this ruling applies only to food stamp recipients, the 
Department will not delay the disqualification period for 
receipt of either AFDC or food stamp benefits, in order to 
have a consistent policy in both programs as to when the 
disqualification period begins to run. 

Another change is being made in section (9) of Rule IV 
(46.18.106). The provision that the determination of an 
intentional program violation by the hearing officer is final 
and can be appealed only by applying to the district court is 
being deleted because it fails to comply with the requirements 
of the Montana Administrative Procedure Act at 2-4-621, MCA, 
which requires an opportunity for review of the hearing 
officer's decision before it becomes final. Thus recipients 
who disagree with the hearing officer's determination can 
request review by the Board of Public Assistance Appeals in 
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accordance with the procedure which applies to fair hearings. 

With regard to the comment on advising recipients of 
their Miranda rights, this is not required as the ADH is not a 
criminal proceeding. Its purpose is not to determine whether 
the recipient is guilty of a crime but is to determine whether 
disqualification should be imposed. Although it is possible 
that criminal proceedings could also be brought based on the 
same acts or omissions which are the basis for the ADH, the 
fact that the recipient had waived the right to an ADH would 
not constitute an admission that the recipient had committed 
any crime. 

7. CQMMENT: The maximum 
per month is not adequate. 
minimum number of hours of 
education. 

child care reimbursement of $200 
Also, there is no mention of a 

child care for post-secondary 

RESPONSE: Child care is recognized as a vital supportive 
service necessary to enable participants to achieve 
employment and eventual self-sufficiency. Although $200 per 
month may not cover the full monthly child care cost, it is an 
increase over the rates previously paid by the department. 
Increased funding has also been made available to the resource 
and referral agencies for administrative purposes to 
coordinate reasonably priced child care. Giving funding 
limitations and the federal requirement of cost neutrality 
(i.e., the requirement that the State not expend more dollars 
in the FAIM Project than it is currently expending for the 
AFDC, Food Stamp and Medicaid programs), it is not possible to 
provide more toward a family's child care costs at this time. 

Rather than impose minimum or maximum numbers of hours 
for post-secondary education child care, the Department has 
chosen to give local communities considerable discretion as to 
how to spend the child care dollars allotted to them. The 
communities will be given discretion to determine within 
certain specified parameters whether post-secondary education 
iS the most appropriate activity for participants in their 
community. 

8. COMMENI: Reimbursement at less than minimum wage for 
participants in the Community Services Program is not 
adequate. 

RESPONSE: The FAIM rules being adopted at this time do 
not address details of the Community Services Program because 
participants do not move to that component of FAIM until their 
time-limited benefits in the Pathways Program have expired, 
which will not occur for 18 or 24 months. The Department will 
be adopting rules governing issues such as how many hours of 
community service work may be required in the CSP in the 
future and is open to input on such issues. The Department 
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will give careful consideration to this comment when a 
detailed rule governing CSP is adopted. 

9. CQMMENI; There are no exemptions or allowances for 
parents to take care of sick dependents or other family 
emergencies. 

RESPONSE; Section (1) (d) of Rule VI (46.18.108) does 
contain an exemption from the Pathways' time limits when a 
caretaker relative is needed to care for another household 
member with a disability who requires special care. 
Additionally, allowances may be made for such contingencies 
under reasonable circumstances if the participant gives the 
FAIM coordinator prior notice that the participant cannot 
comply with FIA requirements due to a family emergency or 
other circumstances beyond the participant's control. 
However, the Department has chosen to eliminate the formal 
good cause exception. Section (1) of Rule XX (46.18.134) as 
first proposed specifies that sanctions will be imposed if a 
participant fails to comply without good cause with FIA or 
other requirements. The phrase "without good cause" is 
therefore now being deleted. 

10. COMMENT; The stated purpose of the FAIM Project is to 
help low income persons become self-sufficient. However, the 
rules governing FAIM do not contain a definition of self­
sufficiency. The commentor suggests that an operational 
definition of economic self-sufficiency be used. Based on 
extensive research and data on poverty issues, the commentor 
suggests that the department adopt an operational definition 
of self-sufficiency as 155\ of the federal poverty level. 

RESPONSE; The Department agrees that moving all 
participants into jobs providing them with income equal to 
155\ of the federal poverty level is a laudable goal, but such 
a goal is not one which can be swiftly attained. Given the 
level of supportive services monies available and the 
established goal of achieving savings in public assistance 
expenditures by February 1, 1999, the Department has 
determined that moving recipients into employment as quickly 
as possible will be necessary, Education and training will be 
part of the mix, but there will be an emphasis on education 
and training which will lead rapidly to employment. Many 
recipients initially will not obtain employment which will 
provide them with income equal to 155\ of poverty level. 
Nevertheless by obtaining employment they will be moving 
toward greater self-sufficiency. 

11. COMMENT; The proposed amendment of ARM 46.12.4806(1) 
indicates that individuals required to enroll in an HMO under 
the FAIM program may only disenroll for good cause, but good 
cause is not defined. 
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RESPONSE; The Department agrees that a definition of good 
cause is necessary and is amending the rule to provide a 
definition. 

12. COMHENI; Is the process for an enrollee to request 
disenrollment for good cause the same as that specified in ARM 
46.12.4806(3), and, if so, who will make the determination 
that good cause exists: the administrative contractor for 
managed care or the Department? If this is not the process 
that will be followed, is there a rule that specifies the 
appropriate procedure for a recipient to follow? 

RESPONSE; The process in ARM 46.12.4806(3) will be used 
for a FAIM recipient required to participate in an HMO to 
request disenrollment for good cause. As stated in 
46.12.4806(3), the request will be made to the administrative 
contractor for managed care, who will determine whether an 
enrollee meets one of the definitions of good cause. In 
situations where the request is based on hardship or otherwise 
requires substantial judgment, the administrative contractor 
will refer the request to the Department. 

13. COMHENT; The FAIM rules do not guarantee participants 
who are sanctioned for failure to comply with FIA or other 
FAIM requirements the right to a fair hearing. 

RESPONSE: The Department inadvertently failed to provide 
for fair hearing rights in Rule XX (46.18.134) governing 
sanctions. Participants who are sanctioned for the reasons 
set forth in Rule XX (46.18.134) will have the same rights as 
provided by federal law and department rule for recipients of 
"traditional" AFDC, food stamp and Medicaid benefits. Rule XX 
(46.18.134) is therefore being changed to provide fair hearing 
rights as set forth in ARM 46.2.201 et seQ. 

14. COMMENT: Rule II (46.18.102) regarding the adoption of 
federal regulations by reference does not specify the content 
of the regulations being adopted as required by 2-4-307(2) (a), 
MCA. 

RESPONSE; Rule II (46.18.102) is being changed to 
specify the contents of the regulations being adopted by 
reference, as required by the Montana Administrative Procedure 
Act. 

15. COMMENT~ In section (2) which is being added to ARM 
46.12.501 to provide that certain adult recipients will 
receive fewer optional Medicaid services, it is unclear 
whether all adult recipients of AFDC-related medical 
assistance only will receive basic rather than full Medicaid 
benefits or whether basic Medicaid benefits are applicable 
only to FAIM recipients. 
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RESPONSE: Section (2) was ambiguous on this point. It is 
being changed to clarify that the limitation of benefits 
applies only to adult (i.e, over the age of 21 years) 
recipients of AFDC-related medical assistance who are 
participating in the FAIM Project. 

16. COMMENI: The federal waiver which allows the Department 
to provide limited services (i.e., basic Medicaid benefits) 
for some adult recipients included several requirements to 
lessen the harm from reduced optional services. ARM 46.12.501 
must include the federal imposed conditions regarding optional 
services. 

RESPONSE: The Department agrees that the federal 
exceptions to the limited benefits provision should be 
included in ARM 46.12.501. They are being added to the rule. 

17. COMMENT: The AFOC and Food Stamp income exclusions 
established in Rule XVI (46.18.410) and XXIX (46.18.413) 
respectively are not consistent. The federal waivers granted 
to the Department require consistency in income and resource 
exclusions between the two programs. 

RESPONSE: The income exclusions provided in the rules 
for FAIM AFDC and Food Stamps are consistent with the federal 
waivers. 

18. COMMENT: One commentor states that the elements of a 
viable welfare reform program are not present in FAIM. 
Specifically, the commentor indicates that FAIM fails to 
provide benefit levels which equal livable income; should have 
no time limits; should provide child care and full Medicaid 
coverage for at least one year or until the family is earning 
a livable income; and should provide adequate food stamps. 

RESPONSE: The Department believes that FAIM is a viable 
welfare reform program. It is true that, as always, there are 
constraints imposed by the reality of limited funding. 
Additionally, the federal waivers contain a requirement to 
maintain cost neutrality. Therefore the AFDC and Food Stamp 
benefit amounts are the same as in the traditional AFDC and 
Food Stamp programs and, at least in the case of AFDC 
benefits, are less than 100\ of poverty as established by the 
Montana legislature. However, earned income disregards are 
expanded for AFDC benefits in FAIM so that a family with 
working members of the household can retain more income and 
thus may have a liveable income. With regard to time limits, 
these were mandated by the legislature and are a integral part 
of the FAIM Project. The Department is committed to helping 
participants transition off public assistance within the time 
limits if possible. However, participants who are unable to 
do so can still continue to receive assistance in the 
Community services Program. Extended child care and Medicaid 
is provided for one year in FAIM, although they are not 
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guaranteed until the family has a livable income as the 
commentor suggests. Again, financial constraints do not 
permit indefinite guarantees of child care and Medicaid 
assistance. However, as discussed in an earlier response, 
there are other programs such as the federal Community 
Services Block Grant child care program which may provide 
child care assistance to some families after they cease 
receiving child care in FAIM. 

With regard to provision of adequate food stamps, Food 
Stamp benefit levels are federally established. 

19. COMMENT; The same commentor states that availability of 
food stamps must be listed in all components of FAIM. 

RESPONSE; The commentor is correct in stating that food 
stamps are a benefit which may be available to participants in 
each component of FAIM if requested by the participant. Rule 
V (46.18.107) is being changed to state this. In all three 
components, participants will be categorically eligible for 
food stamps based on eligibility for financial assistance. 
Categorical eligibility does not mean that food stamps will 
automatically be given to every applicant for assistance. 
Every applicant will be advised of all benefits for which the 
applicant may be eligible and will choose which benefits he or 
she wishes to receive, which may include food stamps. This 
policy is consistent with the federal waivers granted and 
overall FAIM philosophy of moving toward self-sufficiency. 

20. COMMENT; The Department should exempt persons who have 
children up to the age of five in the home. Mothers should be 
available for their children by being in the home if they 
choose until the child is five. Statistics show that many 
women with children under age three do not work outside the 
home. Parents should have a choice as to how their children 
are raised. 

RESPONSE; In keeping with the FAIM philosophy which 
attempts to mirror everyday life situations, the Department 
has determined that participation in FIA activities for a 
maximum of twenty hours 
per week is reasonable even for parents of child under five. 
The statistics cited by the commentor notwithstanding, a large 
number of mothers as well as fathers work outside the home 
before their children reach the age of five. It is common for 
parents in working families to stay home with a newborn infant 
for only six weeks. Section (1) (e) of Rule VI (46.18.108) 
exempts parents of children under one from the Pathways' time 
clock. This is consistent with the pqlicy in the traditional 
AFDC program which does not exempt recipients from JOBS 
participation until their children are five but requires 
participation if the child is over one. The Department 
believes the time limit exemption for parents whose children 
are under one is fair and sensible. FIA activities may be 
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agreed on that will allow participants in many cases to remain 
at home a large part of the time. 

21. COMMENT: Time limits in the Pathways Program should be 
extended if the Department fails to meet its obligations under 
the Family Investment Agreement. 

RESPONSE: The Department will attempt to meet the 
reasonable needs of the participant as specified in the FIA. 
For example, if an agreed upon FIA activity has no openings, 
the Department will try to refer the participant to an equally 
appropriate and meaningful activity or alternate location or 
will renegotiate the FIA to include other suitable activities. 
The Department fully understands the necessity of negotiating 
and implementing successful FIA's and will utilize all 
available resources to assist participants in moving toward 
self-sufficiency. 

22. COMMENT: Including the needs, income and resources of 
both unmarried parents and of stepparents as required in Rule 
VIII (46.18.113) is illegal as contrary to waiver and statute. 
It is also contrary to the intent of FAIM to promote self­
sufficiency because such deeming reduces income available to 
meet the family's needs. 

RESPONSE: Federal waivers granted to the Department do 
allow this policy to be implemented. Further, the Department 
believes that this policy is consistent with the goals of 
FAIM, among which is the goal of promoting personal 
responsibility. Both parents have a common responsibility to 
meet the needs of their child and the household. 
Additionally, although a stepparent may have no legal 
obligation to support a stepchild, in most cases the 
stepparent's income does benefit the entire household. Thus 
it is reasonable to count their income and resources as 
available to the household. This is similar to the 
requirement of including siblings in the assistance unit as 
required under the regulations for the traditional AFDC 
program, even though a person generally has no legal 
obligation to contribute income or resources to a sibling. 
Also, the policy is fair in that not only are the income and 
resources of stepparents included in the assistance unit, but 
the needs of the stepparent are considered as well. Thus in 
some cases this policy will increase the family's income. 

23. COMMENT: Federal law prohibits the inclusion of persona 
receiving Supplemental Security Income (SSt) in the AFDC 
assistance unit. Therefore Rule VIII (46.18.113) should 
exclude these individuals. 

RESPONSE: The Department intends to exclude such 
individuals as required by law and is adding a provision to 
Rule VIII (46.18.113) to state specifically that the needs, 
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income and resources of SSI recipients are not included in the 
assistance unit. 

24. COMMENT; The list of resource exclusions in Rule X 
(46.18.118) is not complete because it does not mention all 
exclusions provided by federal law. 

RESPONSE; Although Rule X (46.18.118) does not mention 
all required exclusions by name, section (3) (a) of Rule X 
(46.18.118) specifies that all resources excluded in ARM 
46.10.406(4) (a} and (c) through (i) are excluded as well as 
listing other exclusions. Thus all resources required by 
federal law to be excluded are addressed in the rule. 

25. COMMENT; Rule XII(3) (46.18.120) is incorrectly written 
because neither sponsors of resident aliens nor spouses of a 
caretaker relative are applying for assistance. Additionally, 
this section is being changed to provide that, in the case of 
a pregnant woman, the income of her unborn child's father or 
the income of her spouse will be deemed. This provision was 
inadvertently omitted on the first notice. 

RESPONSE; This section was incorrectly written and is 
being corrected. 

26. COMMENT; The provisions of Rule XVIII (46.18.130) 
regarding one-time cash payments are punitive; The penalty of 
AFDC ineligibility should not be twice the cash payment 
amount. Also, the statewide task force determined there 
should be a good cause exception to the penalty of 
ineligibility. 

RESPONSE; The Governor's Welfare Reform Advisory Council 
recommended, and the Department agrees, that one-time 
employment related payments should be used only sparingly and 
only after careful consideration. An ineligibility period of 
twice the amount of time over which the benefit would have 
otherwise been paid will deter both participants and FAIM 
coordinators from making hasty or ill-advised use of this 
payment. Good cause exceptions to the period of ineligibility 
were recommended by the task force but were rejected by the 
Department as unworkable. 

27. COMMENT; Grant reduction when a sanction is imposed 
under Rule XX (46.18.134) must be the difference between the 
full grant amount and the grant amount for a family with one 
fewer person. It is inequitable and harmful to the family to 
reduce the grant by the amount the first family member 
receives. 

RESPONSE; The Department does intend to reduce the grant 
amount by the amount appl1cable to the sanctioned individual. 
This is the same pollcy followed fot· JOBS sanctions in the 
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traditional AFQC program and the Department believes it is a 
reasonable policy. 

28. CQMMENI; In Rule XX (46.18.134), the provision 
eliminating Medicaid coverage for sanctioned individuals in 
certain cases is inappropriate because it endangers people's 
lives. It is also not provided for in the federal waiver. 
Sanctioning parents for the behavior of recalcitrant minors is 
unreasonable. 

RESPQNSE; The elimination of Medicaid coverage for 
sanctioned persons applies only to adults and only in a few 
narrow instances. This policy is already in effect in the 
AFDC-related Medicaid program. The rule does not address the 
sanctioning of parents due to a minor's failure to comply, and 
the Department does not intend to adopt such a policy at this 
time. 

Certified to the Secretary of State January 12, 1996. 
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Service Date: November 20, 1995 

DEPARTMENT OF PUBLIC SERVICE REGULATION 
BEFORE THE PUBLIC SERVICE COMMISSION 

OF THE STATE OF MONTANA 

* * • • * 

IN THE MATTER OF THE CITY OF 
HELENA, Petition for Declaratory TRANSPORTATION DIVISION 
Ruling on the Law Applying to 
Transportation of Garbage from a DOCKET NO. T-95.3B.DR 
Transfer Station to a Landfill. 

DECLAMTORY RULING 

Introduction 
On June 7, 1995 the Montana Public Service Commission 

(PSC) received a Petition for Declaratory Ruling from the City 
of Helena (Helena), Montana. In its petition Helena requests 
a PSC ruling on the application of PSC-administered Class D 
(garbage) motor carrier laws to Helena• s transportation of 
garbage from a local solid waste transfer station owned and 
operated by Helena to a local solid waste landfill owned and 
operated by Lewis and Clark County. Helena is within Lewis 
and Clark County (County) . 

Following public notice of Helena's petition, comments 
were received from the Montana Solid Waste Contractors (SWC, 
an association of Class D motor carriers in Montana) and City 
County Sanitation Services (CCS, a motor carrier with Class D 
authority in the Helena area). Both argue that Helena's 
transportation in question is regulated motor carriage. 

For purposes of responding to the opposition by SWC and 
CCS Helena requested a hearing on the matter. The PSC denied 
Helena's request, but allowed Helena to submit further written 
comments. All written comments have now been submitted and it 
appears that the facts and arguments are complete to the ex­
tent that no hearing is necessary for the PSC to reach a 
proper determination on the question presented. 

Summary of Written Comments Received 
Helena states that it owns and operates the solid waste 

transfer station from which the transportation in question 
originates. Helena states that its residents (individuals, 
businesses, and other entities within Helena's municipal 
boundaries) and the County (on behalf of itself and its resi­
dents) pay Helena to deposit garbage at this transfer station. 
Helena states that the garbage deposited in the transfer sta­
tion (Helena garbage and County garbage) is then transported 
in vehicles and equipment owned and operated by Helena, to a 
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local landfill site owned and operated by the County. Helena 
states that the County charges it a fee for depositing the 
garbage at the landfill. SWC and ccs do not dispute these 
things, but add that Helena • s transfer stat ion can and does 
also receive garbage, for a fee, even from sources outside the 
County (included herein as County garbage). 

In relation to its transfer station operations, Helena 
identifies itself as being only in the business of receiving 
garbage. It also identifies itself as being in the much 
broader business of providing services to its residents. It 
asserts that it becomes the owner of all garbage received at 
its transfer station and such ownership is in accord with 
state and federal law (no citations). It asserts that its 
transportation from the transfer station to the landfill is 
not for hire and that it is not in the business of transport­
ing for hire. Helena argues that its transportation of gar­
bage from the transfer station to the local landfill is inci­
dental to its businesses (of receiving garbage and of provid­
ing for its residents) and is for itself (as owner of the gar­
bage) and is therefore not regulated under motor carrier laws 
administered by the PSC. 

SWC and ccs argue that Helena is transporting garbage for 
persons other than residents of Helena and that such is for 
hire. They point out that those depositing County garbage at 
Helena's transfer station pay a fee to Helena for use of the 
transfer station and transfer station services and this fee 
should extend to the transportation aspect as well. ccs spe­
cifically argues that "for hire," defined in § 69-12-101 (5), 
MCA (and material to the definition of "motor carrier" in 
§ 69-12-101(8), MCA), includes both direct and indirect 
compensation. It argues that, through the fee charged for 
Helena's transfer station services, there is compensation for 
the transportation aspect of those services, direct or indi­
rect. Helena disputes this and maintains that it charges only 
a tipping fee, which is solely for the use of the transfer 
station and is not for transportation. Helena argues that it 
has entered and enters no contract for the transportation in 
question. Helena also points out that its transfer station 
service includes receiving, screening, recycling, removing, 
compacting, and disposing of solid waste. 

CCS argues that Helena's theory that it becomes the owner 
of the garbage has been implicitly rejected in Montana Solid 
Waste Contractors. et al. v Public Service Commission. et al 
(SWC y. PSC), BDV-92-448, Order on Petition for Judicial Re­
view (Montana first Judicial District, September 21, 1993) . 
It also argues that this theory of ownership of garbage has 
been rejected in previous PSC rulings (no citations) . It also 
argues that, if Helena's theory is accepted, any municipality 
could haul garbage from anywhere to anywhere without author­
ity. Helena disagrees, arguing that SWC v PSC basically 
holds only that more facts were required before the PSC could 
make a proper determination in that case. It argues that 
CCS' s assertion that Helena is transporting garbage for the 
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County is wrong, maintaining that the garbage, once deposited 
at the transfer station, is Helena's garbage. It argues that 
it is impossible to separate Helena garbage from County gar­
bage once deposited at the transfer station. 

SWC argues that application of the primary business test 
(ARM 38.3.1001 through 38.3.1005, exclusion for transportation 
incidental to a principal business) may require more facts 
than have been presented by Helena. From the facts presented, 
SWC seems to argue that Helena's transportation does not meet 
the primary business test. Helena disagrees, maintaining that 
the transportation is but a small part of Helena • s transfer 
station operations and also a small part of its entire busi­
ness of acting on behalf of Helena citizens and businesses. 

SWC argues that public policy does not justify exemption 
for Helena's transportation. In this regard it argues that 
Helena has many valid options available to it: competitive bid 
for services from three authorized carriers in the service 
area; competitive bid for lease of these authorities; applica­
tion for authority; or becoming part of the county' a solid 
waste management district. Helena disagrees, arguing that to 
force it to pursue one of these options is not good public 
policy when there is the option of no regulation available 
under the law. 

PSC Aoalyaia and Discussion 
Preliminary Mattera 

Effect of SWC y PSC 
The parties rely on the District Court opinion in ~ 

£S.C. (citation above) as support for various arguments. SWC 
uses the opinion as support for ita suggestion that more facta 
may be necessary. ccs argues that the opinion implicitly 
overrules Helena's argument that it becomes the owner of the 
garbage it receives. Helena (interpreting the SWC and CCS 
arguments as being that the opinion implicitly requires Helena 
to obtain authority) argues that the opinion only holds that 
the PSC required more facts before it could issue a ruling. 
Helena also argues that the opinion makes it clear that Helena 
should be exempt from authority requirements. 

The PSC disagrees with all these arguments baaed on .sHC 
~- Although the District Court did state that the PSC 
did not do an adequate job of considering the given facts or 
comments of the public in that case, the opinion in SWC v PSC 
stands only for the proposition that application of the pri­
mary business test to transportation incidental to landfill 
operations is not a feasible process. swc v esc has no di­
rect bearing on Helena's question which involves a transfer 
station, not a landfill. However, the PSC will certainly keep 
in mind the Court • s caution relating to complete review of 
given facts and adequate consideration of public comments. 

Absence of "(jncluding pickyo and disposal)" 
In sec. 69-12-301(5), MCA, there has long been a paren­

thetical provision which, in regard to "transportation" in 
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that Class D definition, included •pickup and disposal." This 
provision has been used in the past as support for various 
arguments made before the PSC. Although the PSC is not cer­
tain how it was intended to apply in this case (CCS merely 
included it in a reference to Montana statutes), Helena is 
correct in its argument that the language is no longer part of 
the statutory law. ~. Ch. 358, L. 1995. 

Effect of PSC Informal Opinions 
In their comments SWC and CCS also mention that Helena 

has obtained informal staff opinions from the PSC which relate 
to the question now presented. It appears that those opinions 
have all suggested that Helena's transportation operations now 
in question are regulated. 

However, as Helena notes, PSC staff opinions are infor­
mal, not binding on the PSC, and do not preclude or govern 
review by the PSC on an identical or related formal request 
for a ruling. The informal opinions may be reviewed to assist 
in analysis, but they are not controlling. 

Effect of Failed Legislation 
The Montana Legislature has considered proposed legisla­

tion which, if passed, might have made a question such as Hel­
ena's unnecessary (e.g., HB 636, 52nd Legislature, 1991, would 
have allowed local governments automatic proof of public con­
venience and necessity upon presentation of a written contract 
for transportation services) . The Legislature has also con­
sidered proposed legislation that might have made Helena' a 
question moot (e.g., HB 458, 54th Legislature, 1995, would 
have exempted transportation of garbage by local governments 
from regulation) . 

Neither bill became law and SWC and CCS reference this in 
their arguments. However, the PSC sees no valid reason to 
view the failure of these bills as either a dispositive or an 
influential legislative determination on Helena's transporta­
tion of garbage from its transfer station. This is so because 
Helena is not arguing that, because it is a local government 
it should be exempt (something that the failed legislation 
might bear on) . Helena is arguing that it is excluded from 
regulation because its transportation is of its own garbage 
and is incidental to its principal business. Both of these 
are available exclusions, under the proper circumstances, in 
the law as it now exists. The failed legislation does not 
appear to directly bear on the question being considered. 

Scope of Ruling 
Although undisputed (and included for clarification 

only), the aspect of Helena's transportation that is legiti­
mately the subject of this ruling is Helena's transportation 
of garbage deposited at Helena's transfer station by those who 
are not Helena residents ( ie., the ruling pertains to "County 
garbage• and all garbage which that term encompasses herein) . 
Helena, as well as other municipalities, can transport garbage 
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as a service to their residents (those within Helena's munici­
pal boundaries) without motor carrier authority. 

PSC Analysis and Discussion 
Question of Law and Specific Issues 
The question of law is whether, under the facts pre­

sented, Helena's transportation of garbage between its solid 
waste transfer station and the County landfill is regulated 
motor carriage (for which motor carrier authority is required) 
or whether such transportation is unregulated private carriage 
(for which motor carrier authority is not required). Except 
for the preliminary matters (discussed above), the specific 
issues presented are: whether Helena's transportation is "for 
hire;• whether Helena is excluded from regulation because it 
is the owner of the garbage transported; and whether Helena is 
excluded from regulation because its transportation is merely 
incidental to its principal business. 

For Hire 
Among other things, in order for transportation to be 

regulated it must be done "for hire. • To the extent relevant 
in this matter, transportation is "for hire• if it is done for 
remuneration of any kind, direct or indirect. See. ~enerally, 
§ 69-12-101(5), MCA. 

Helena is a municipality engaged in an operation which 
regularly makes its solid waste transfer station available to 
persons and entities outside of Helena's municipal boundaries 
and does so for a fee. For all practical purposes this opera­
tion is equivalent to a business enterprise or commercial un­
dertaking (service on a regular basis for a fee). 

Helena attributes the fee it receives only to the 
receipt-of-garbage aspect of its operations (and possibly 
other on-site services identified by Helena), not to the 
transportation-of-garbage aspect. However, given the obvious 
nature of Helena's transfer station (and any transfer sta­
tion), transportation of garbage away from the station is a 
direct, integral, and necessary part of the operations, as the 
station would soon fill with garbage if the garbage were not 
transported away. 

Whether a business is private or government or a combina­
tion of both, it is relatively easy to categorize revenues 
received for a service in a way that disconnects them from any 
one particular aspect of that service. It is even relatively 
simple to support such through contract terms or accounting 
methods created by design (for that purpose) or otherwise. 

Therefore, in analyzing a question of whether transporta­
tion is "for hire• in a business setting, the PSC will not 
view contract terms or accounting methods as controlling. In 
Matter of Halse, PSC Docket No. T-9565, Declaratory Ruling 
(September 6, 1990), the PSC stated that "in the case that the 
element of receiving payment is a prerequisite to invoking 
regulation, as it is in motor carrier regulation, mere 
accounting or billing practices which in form might demon-
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strate no receipt of payment for what would otherwise be a 
regulated activity, cannot be permitted to override the sub­
stance of what is occurring." .ld..., para. 18. 

In such setting, where transportation is directly 
related, integral, or essential to the overall service or an­
other aspect of the service to which revenues are clearly at­
tributed, imputing revenues to the transportation aspect will 
occur. There is no credible reason for a contrary conclusion 
in Helena's case and the PSC imputes revenues obtained to the 
transportation aspect of Helena's services. Helena's trans­
portation is done "for hire," as it includes remuneration of 
any kind, direct or indirect. 

In this regard, in Matter of Grouse Mountain, PSC Docket 
No. T-93.33.DR, Declaratory Ruling (September 1, 1993), the 
PSC stated that, given the definition of "for hire," it is 
"unlikely that there could normally be any transportation in a 
for-profit setting that is not 'for hire' in some qualifying 
fashion." .ld.... para. 12. The PSC now extends that reasoning 
to apply in a business or commercial setting or equivalent, 
whether for-profit or otherwise. 

Ownership of Garbaqe 
Helena states that it becomes the owner of the garbage 

deposited at its transfer station. In part Helena appears to 
reason that, because it becomes responsible for the garbage, 
it owns the garbage. This ownership-by-responsibility theory 
is not sound, as responsibility does not necessarily create 
ownership. Additionally, Helena is responsible for the garbage 
because its agreements require it to be so, not necessarily 
because it owns the garbage. 

As the owner of the garbage, Helena argues that it is not 
transporting garbage for another and is therefore not within 
the definition of "motor carrier." However, except for that 
garbage that Helena might generate itself (Helena owns such) 
and that which Helena residents generate (not in issue), the 
PSC disagrees that, within the context of motor carrier regu­
lation, Helena is or can be the "owner" of the garbage it re­
ceives at its transfer station. 

Foremost in the PSC' s reasoning on this point is that, 
given the nature of the question of ownership of garbage (ex­
plained below), an opposite conclusion would allow regulation 
to be so easily circumvented that such would produce an absurd 
result, effectively making Class D motor carrier regulation 
inapplicable in most (if not all) instances. Necessarily, it 
must be inferred that the law did not intend that garbage 
would be subject to the exclusion for transportation on behalf 
of one's self in the instance where "ownership" has been 
transferred from the one who generates it to the one who 
transports it. 

In Board of Railroad Commissioners y. Gamble Robinson 
CQ..., 111 Mont. 441, 111 P.2d 306 (1941), it was held that to 
fall within the definition of "motor carrier" the transporta­
tion must be of the person or property of another. 111 P. 2d 
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at 310. Although garbage is not gen:rally considered •prop­
erty• in the context of motor carr1er regulation, the PSC 
agrees (with qualification as alluded to above and explained 
below) that the Gamble-Robinson logic could extend to the 
transportation of garbage. In fact, the PSC has so extended 
the logic in instances where the garbage being transported is 
clearly not the •property• of another. Generally, a person's 
transportation of his or her own garbage is viewed as unregu­
lated private carriage. 

However, given the nature of garbage and that such seems 
to evade all customary legal analysis involved in determining 
ownership, the only instance in which the transportation of 
garbage is routinely deemed not "for another• is when it is 
transported by the person generating the garbage. Once gar­
bage is collected from the person generating it or deposited 
by the person generating it, customary theories relating to 
"ownership• or transfer of ownership make little sense. Ex­
cept when the garbage is deemed owned by the person who gener­
ates it, ownership becomes suspect for purposes of motor car­
rier regulation. 

This is so because, with some exceptions (e.g., garbage 
to be used as fuel) not in issue, garbage is generally consid­
ered to have a negative value. In most instances the person 
generating the garbage must pay to have it collected, removed, 
and disposed of, would gladly give it away to have this done, 
would most likely prefer to disclaim ownership and responsi­
bility for it, and would likely be somewhat confused if some­
one offered to purchase it. For garbage, in the motor carrier 
context, there is generally no one in the chain of possession, 
including the person generating it, willing to dispute 
another's claim to ownership. In the transfer of ownership of 
garbage, involved is no title, bill of sale, compensation, 
exchange of value, or like things. Determining title to gar­
bage so evades customary analysis applied in determining own­
ership that ownership cannot be a valid factor in considering 
whether transportation is for one's self or for another (ex­
cept where the one generating the garbage is concerned) . 

Therefore, for purposes of motor carrier regulation, Hel­
ena cannot be the owner of the garbage deposited at its trans­
fer station (for motor carrier purposes) and must be viewed as 
transporting garbage for another. Helena's transportation of 
garbage is within the definition of motor carrier in this re­
gard. 

Primary Business Test 
The determinations on the above issues do not preclude 

consideration or application of the primary business test. 
Transportation can be "for hire" and •for another" and remain 
excluded from regulation under the primary business test. 

In regard to this test, Helena argues that its principal 
business is receiving garbage. Simultaneously, or alterna­
tively, Helena argues that its principal business is providing 
general government services to its residents. In either case 
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Helena argues that its transportation operations are merely 
incidental to a principal business. 

Helena's assertion that its principal business is of pro~ 
viding general government service cannot be denied, insofar as 
its residents are concerned. However, Helena's general gov~ 
ernment services cannot be extended to encompass those outside 
its municipal boundaries. In regard to the PSC' s primary 
business test, such would exceed Helena's clear economic pur~ 
pose of providing general government services to its residents 
and therefore be outside of the qualifying scope of its prin~ 
cipal business. ~. ARM 38.3.1001(2) and 38.3.1002(1) (a) and 
(c). Services to those outside of Helena's municipal bound~ 
aries are all that is in issue in this instance, so Helena's 
argument regarding transportation being incidental on that 
basis cannot be upheld. 

The above does not preclude analysis in regard to Hel ~ 
ena's alternative assertion that its principal business is the 
business of receiving garbage at its transfer station. In 
this context Helena has a principal business (transfer station 
services) . 

However, it is not a qualifying principal business. To 
qualify for the primary business test exclusion the principal 
business cannot be a transportation business. ARM 
38.3.1005(1)(b). By its nature transportation is a signifi~ 
cant part of a transfer station (even the name "transfer sta~ 
tion" connotates that something will be transferred or con~ 
tinue to be moved) . Helena's transfer station can even be 
reasonably viewed as nothing more than a complex unloading and 
loading facility. In such context it merely facilitates 
transportation. At Helena's transfer station garbage is de~ 
posited into a large bin, pushed by a large front end loader 
or blade and dragged by a large hydraulic hoe or shovel or 
gripping device and loaded and compressed into a trailer for 
transportation. The operation is as much transportation as it 
is anything else. 

Even if Helena's transfer station operations were deemed 
a qualifying nontransportation business for purposes of the 
primary business test, Helena's transportation would not be 
incidental. Helena's transportation does appear to be in fur~ 
therance of such business and in the scope of such business. 
~.ARM 38.3.1001(2) and 38.3.1002(1)(a), (b), and (c). How~ 
ever, for transportation to qualify for exclusion from the 
definition of "motor carrier," it also must be subordinate to 
the principal business. "Subordinate to" means "lesser than, 
minor in comparison to, dependent on, existing because of, and 
controlled by." ARM 38.3.1002 (d) • It can include transporta~ 
tion important to, even essential to, the principal business, 
but it does not include transportation which is a significant 
enterprise itself. ARM 38.3.1002(dJ. Helena's transportation 
of garbage is such a significant and integral part of the 
overall operation that it cannot be deemed merely subordinate. 
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Rlll..lllii 
Helena's transportation of garbage, which is deposited at 

Helena' a transfer station by anyone other than a resident or 
business or similar entity within the confines of Helena's 
municipal boundaries, between ita solid waste transfer station 
and the local County landfill is regulated motor carriage for 
which motor carrier authority is required. 

Done and dated this 7th day of November, 1995, by a vote 
of 5-0. 

BY ORDER OF THE MONTANA PUBLIC SERVICE COMMISSION 

BOB ANDERSON, Commissioner 

D~~=« 
ATTEST: "" 

~-~ 
Kathlene M. Anderson 
Commission Secretary 

(SEAL) 

NOTE: Any interested party may request the Commission to 
1·econs1deJC this decision. A motion to reconsider 
must be flled wlthin ten (10) days. Se.e. ARM 
36.2.4601>. 
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HQTICE OF FUNCTIONS OF AQMINISTRATIVE COP§ COMKITT§E 

The Administrative Code Committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue oversight Committee. 

The Administrative Code committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or a111end a rule. 

The Committee welcomes comments from the public and invites 

melllbers of the public to appear before it or to send it written 

state111ents in order to bring to the Committee's attention an}' 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 

Montana Administrative Register 2-1/25/96 



-312-

BOW TO USB TBB .ADIIINISTIIATIVB llULBS Ol' MONTANA AND TBB 
IIONTANA ADKINISTRATIVB llBGISTBll 

Definitional A4mipiatratiye Rules of Kontana !ARK! is a 
looaeleaf eo.pilation by department of all ~ules 
of atate department& and attached boa~ds 

presently in effect, except rules adopted up to 
three months previously. 

Kontana Administrative Register !MARl is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
intexpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Deelarato~ Rulings) issued since 
publication of the preceding registe~. 

D&e of tbe A4mipiatrotiye Bules of Montano IARHl1 

Known 
Subject 
llatter 

Statute 
lfwllber 011.d 
Department 

1. Consult ARK topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Adainiatrative llegiater issued. 

2. Go to crosa reference table at end of each 
title wbicb lists IICA section numbers and 
correaponding A1lll rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through 
September 30, 1995. This table includee those rules adopted 
during the period September 1. 1995 through December 31, 1995 
and any proposed rule action that was pending during the past 6-
month period. (A notice of adoption must be published within 6 
months of the published notice of the proposed rule.) This 
table does not, however, include the contents of this issue of 
the Montana Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through September 30, 1995, 
this tabla and the tabla of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1994 and 1995 Montana Administrative Registers. 

To aid the user, the AccUlllulative Table includes rulemaking 
actions of auch entities as boards and commissions listed 
separately under their appropriate title number. These will 
fall alphabetically after department rulemaking actions. 
Accumulative Table entries will be listed with the department 
nama under which they were proposed, e.g., Department of Health 
and Environmental Sciences as opposed to Department of 
Environmental Quality. 

GBHBRAL PRQVlSlONS. Title 1 

1.2.419 Piling, Compiling, Printer Pickup and Publication of 
the Montana Administrative Register, p. 2239, 2694 

APMINISTBATlON. pepartm§pt of, Title 2 

l 
2.5.118 
<1.5.403 

2.11.101 

2.21.507 
<1,21.1101 

2.21.1601 

2.21.1711 

2.21.1802 

and other rules - State Purchasing, p. 1371, 1788 
and other rules - State Purchasing, p. 1723, 2241 
Application of Preferences to Contracts Involving 
Federal Funds in State Purchasing, p. 1466, 1931 
and other rule - Solicitation - Access Limitations, 
p. 1 
Jury Duty and Witness Leave, p. 2313, 131 
and other rules - The Education and Training Policy, 
p. 2317, 132 
and other rules The Alternate Work Schedules 
Policy, p. 2321, 134 
and other rule - Overtime and Nonexempt Compensatory 
Time, p. 2544 
and other rules - Exempt Compensatory Time, p. 2546 
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2.21.4906 
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Decedent's warrants, p. 2319, 136 
and other rules - Recruitment and Selection, p. 2553 
and other rules - The Employee Exchange/Loan Policy, 
p. 2315, 137 
and other rules - The Moving and Relocation Expenses 
Policy, p. 2311, 139 
and other rules - Reduction in Work Force, p. 2548 

(Public 
I 

Employees' Retirement Board) 

I-III 

2.43.411 

2.43.418 

2.43.432 

2.43.451 

2.43.606 

(Teachers• 
2.44.301A 

Service Purchases by Inactive Vested Members, 
p. 1721, 2386 
Mailing Information on Behalf of Non-profit 
Organizations, p. 727, 1318 
and other rules - Service in the National Guard -
Job Sharing - Retirement Incentive Program, p. 2323 
Accrual of Membership Service - Service Credit for 
Elected Officials, p. 733, 1319 
Purchase of Additional Service in the Retirement 
Systems Administered by the Board, p. 516, 1033 
and other rule - Purchase of Service for Members who 
are Involuntarily Terminated after January 1, 1995 
but before July 1, 1997 Limitations on Their 
Return to Employment within the Jurisdiction, 
p. 730, 1320 
Conversion of an Optional Retirement Upon Death or 
Divorce from the Contingent Annuitant, p. 1289, 1791 

Retirement Board) 
and other rules - Creditable Service for Members 
after July 1, 1989 Calculation of Age 
Installment Purchase - Value of Housing - Direct 
Transfer or Rollover - Reporting of Termination Pay 

Payment for Service- -Calculation of Retirement 
Benefits - Definitions - Membership of Teacher's 
Aides and Part-time Instructors Transfer of 
Service Credit from the Public Employees' Retirement 
Systaa - Eligibility Under Mid-term Retirements -
Computation of Average Pinal Compensation 
Adjustment of Benefits Limit on Earned 
Compensation - Adjustment of Disability Allowance 
for Outside Earnings - Membership of Part-time and 
Federally Paid Employees - Interest on Non-payment 
for Additional Credits - Purchase of Credit During 
Exampt Period Calculation of Annual Benefit 
Adjustment Eligibility for Annual Benefit 
Adjustment, p. 977, 2122 

(State 
I 

Compensation Insurance Fund) 

I 

2.55.321 

:Z-1/25/96 

and other rule - Policy Charge - Minimum Yearly 
Premium, p. 1067, 1792 
and other rule - Teaporary - Policy Charge - Minimum 
Yearly Pramiua, p. 516, 922 
and other rules - Preaiua Rate Setting, p. 2558 
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AGRICQLTQRI, pepartment of. Title 4 

I 

I 

I-IV 

4.3.401 

4.12.n:n 

4.12.1428 
4.12.3402 

and other rule - Spread of Late Blight Disease of 
Potatoes - Civil Penalties - Matrix, p. 3 
and other rule - Incorporation by Reference of Model 
Peed and Pet Food Regulations, p. 243, 1321, 2126 
Importation of Mint Plante and Equipment into 
Montana, p. 422, 1323 
and other rulee Registration Requirements 
Applicator Classifications and Requirements 
Student Loans Wheat and Barley Food and Fuel 
Grants - Restriction of Pesticide Rules - Endrin -
lOBO Livestock Protection Collars - Registration and 
Use of M-44 Sodium Cyanide Capsules and M-44 Devices 

Rodenticide Surcharge and Grants Montana 
Agricultural Loan Authority - Agriculture Incubator 
Program, p. 2714 
and other rules Alfalfa Leaf-Cutting Bees 
Registration - Pees - Standards - Certification -
Sale of Beee, p. 1292, 1793 
Assessment Pees on All Produce, p. 2712 
Seed Laboratory Analysis Feee, p. 2084 

STAIB AVPITOR, Title 6 

I 

I-IV 

I-V 

I-VIII 
I-XIV 
6.6.401 

6.6.1104 

6.6.1506 
6.6.2001 

6.6.2301 

6.6.2901 

6.6.3201 

6.6.3802 

6.6.4001 

Supervision, Rehabilitation and Liquidation of State 
Regulated Bmployer Groups, p. 1470, 2134, 2468 
Long Term Care Standards for Marketing 
Appropriate Sale Criteria Nonforfeiture 
Requirements - Forms, p. 1729, 2242, 143 
Regulation of Managed Care Community Networks, 
p. 1819, 2675 
Standardized Health Claim Forms, p. 3060, 923 
Medicare Select Policies and Certificates, p. 9 
and other rules - College Student Life Insurance, 
p. 2573 
Limitation of Presumption of Reasonableness of 
Credit Life - Dieability Rates, p. 7 
Premium Deferral and Cash Discounts, p. 2722 
and other rules Unfair Trade Practices on 
Cancellations, Non-renewals, or Premium Increases of 
Caeualty or Property Insurance, p. 2720 
and other rules - Montana Insurance Assistance Plan, 
p. 2448 
and other rules - Prelicensing Education Program, 
p. 2444 
and other rules Pricing of Noncompetitive or 
Volatile Lines, p. 2446 
and other rule Trust Agreement Conditions 
Conditions Applicable to Reineurance Agreements, 
p. 41718 
Valuation of Securities other than those 
Specifically Referred to in Statutes, p. 2575 
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6.6.5001 

6.10.102 
6.10.122 
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and other rule Insurance Licensee Continuing 
Education Fees Continuing Education Program 
Adainistrative Rule Definitions, p. 2325, 2793 
and other rules Small Employer Health Benefit 
Plans and Reinsurance, p. 1472, 2127, 141 
and other rules - Plan of Operation for the Small 
Employer Health Reinsurance Groups, p. 1468, 1932 
and other rules - Securities Regulation, p. 2724 
Securities Regulation Broker-Dealer Books and 
Records, p. 15 

(Classification Review Committee) 
6.6.8001 and other rules Informal Advisory Hearing 

Procedure - Agency Organization - Adoption of Model 
Rules Definitions Adainistrative Appeal of 
Classification Decision - General Hearing Procedure 
- Updating References to the NCCI Basic Manual for 
Workers' Compensation and Employers• Liability 
Insurance, 1980 Edition, p. 985, 2138, 2682 

6. 6. 8301 Updating Refersnces to the NCCI Basic Manual for 
Workers' Compensation and Employers' Liability 
Insurance, 1996 ad., p. 2728 

6. 6. 8301 Updating References to the NCCI Basic Manual for 
Workers Compensation and Employers Liability 
Insurance, 1980 Ed., p. 522, 1035 

COMMERCE, Department of. Title 8 

8.2.207 General Rules of the Department - Process Servers -
Polygraph Examiners - Private Employment Agencies -
Public Contractors, p. 2175, 2794 

(Profeaeional and Occupational Licensing Bureau) 
I Renewal Dates, p. 1600, 2140 

(Board of Alternative Health Care) 
8.4.505 and other rule - High Risk Pregnancy - Conditions 

Which Require Physician Consultation, p. 1377, 2684 

!Professional and Occupational Licensing Bureau) 
8.15.103 and other rules- Construction Blasters and Hoisting 

(Board of 
8.16.405 
8.16.408 
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and Crane Operators Standard Parma Boiler 
Engineers, p. 1603, 2247 

Dentistry) 
and other rule - Fee Schedules, p. 1823, 2686 
and other rules - Applications to Convert Inactive 
Status Licenses to Active Status Licenses - Dental 
Hygienists Definitions Use of Auxiliary 
Personnel and Dental Hygienists Dental 
Auxiliaries, p. 1380, 2469, 2795 
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(Professional and Occupational 
8.19.101 and other rules -

Licensing Bureau) 
Transfer from the Department of 
Prevention and Investigation. 

(Soard of 
8.22.502 

8.22.703 

Justice Fire 
p. 1825, 2087 

Horse Racing) 
and other rule - Licenses for Parimutuel Wagering on 
Horse Racing Meetings General Requirements, 
p. 426, 843 
and other rules - Horae Racing Industry, p. 2178, 
2796 

(Board of Medical Examiners) 
8.28.401 and other rules Physician Acupuncturist 

Emergency Medical Technician - Physician Assistant­
Certified - Podiatriet - Nutritionist Licensure, 
p. 1736, 2480, 144 

(Board of 
8.30.404 

(Board of 
I 

8.32.304 

8.32.1606 

Funeral Service) 
and other rules - Reciprocity - Fees - Definitions -
Continuing Education Sponsors Standards for 
Approval Prior Approval of Activities Post 
Approval of Activities Review of Programs 
Hearings - Attendance Record Report - Disability or 
Illness - Hardship Exception and Other Exceptions -
Crematory Operators and Technicians, p. 322, 845 

Nursing) 
Temporary Practice Permits for Advanced Practice 
Registered Nurses, p. 2450 
and other rulee Advance Practice Registered 
Nursing - Licensure by Examination - Re-examination 

Licensure by Endorsement Foreign Nurses 
Temporary Permits - Inactive Status - conduct of 
Nurses - Pees - Duties of President - Approval of 
Schoole - Annual Report, p. 2181 
and other rulea - Non-disciplinary Track - Admission 
Criteria - Educational Requirements, p. 3065, 847 

(Board of Optometry) 
8.36.406 General Practice Requirements, p. 329, 1415 

(Board of 
8.39.202 
8.39.518 

(Board of 
8.40.404 

8.40.1601 

Outfitters) 
and other rules - Outfitting Industry, p. 2327 
and other rules - Fees - Moratorium - Operations 
Plan Review, p. 1761. 2388, 2797, 145 

Pharmacy) 
and other rules Fees Dangerous 
Transmission of Prescriptions by Facsimile, 
2689 

Drugs 
p. 1834, 

and other rules 
Pharmacies, p. 2339 

Out-of-State Mail Service 
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Phyaical Therapy Bxaminera) 
and other rules - Examinations - Feea - Renewals -
Temporary Licenses Licensure by Endo:raement 
Bxemptiona Foreign-Trained Applicants 
Unprofeaaional Conduct Disciplinary Actions, 
p. 1837. 2483 

(Board of Plumbera) 
8.44.402 and other rulea - Definition• - Fees - Medical Gaa 

Piping Installation Kndorsementa, p. 1842, 2798 

(Board of Psychologists) 
I Licensure of Senior Psychologiats, p. 2452, 151 
8.52.616 Fee Schedule, p. 1607, 2143 

(Board of Realty Regulation) 
8.58.406A and other rulea - Realty Regulation, p. 1609, 2397, 

2799 

(Board of Veterinary Medicine) 
8.64.402 and other rule- Feea - Licenaeea from Other States, 

p. 2189, 2800 

(Building Codea Bureau) 
8.70.101 and other rules - Building Codes, p. 2342 
8.70.1402 and other rule Transfer to Professional and 

(Weighta 
8.77.107 

Occupational Licensing Bureau - Fireworka Wholesaler 
Permits, p. 1934 

and Measures Bureau) 
and other rulea Fees Commodities Random 
Inapection of Packages - Petroleum Products - Metric 
Packaging of Fluid Milk Products, p. 1845, 2486 

(Board of Pasaenger Tramway Safety) 
I & II Inspection• - Conference Call Heetinga, p. 1767 

(Board of Milk Control) 
8.86.301 Elimination of Minimum Wholeaale and Retail Pricea -

Producer Price Formulas, p. 2192, 2691 

(Local 
I 

Govern.ent Aaaiatance Diviaion) 

I & II 

(Board of 
8.97.1301 
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Incorporation by Reference of Rulea for 
Administering the 1995 CDBG Program, p. 993, 1794 
and other rulea - 1996 Federal Community Development 
Block Grant Program - 1996 Treasure State Kndowment 
(TSEP) Program - 1987 and 1988 Federal CoiiDllunity 
Development Block Grant Programs, p. 2454 

Investments) 
and other rules - Definitiona - Forward COIIDllitment 
Peea and Yield Requirementa for all Loans 
Investment Policy, Criteria, and Preferences 
Interest Rate Reduction for Loans to For-profit 
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Borrowers funded from the Coal Tax Trust 
Infrastructure Loans, P- 1070, 1796 

(Economic Development Division) 
I-XIII Implementation of the Job Investment Act, p. 1075, 

1666 

(Board of 
8 .111. 303 

8.111.305 

(Board of 
8.122.601 

Housing) 
and other rules - Financing Programs - Qualified 
Lending Institutions - Income Limits - Loan Amounts, 
p. 2202, 2801 
and other rules Landing Institutions Loan 
Servicers, p. 2577 

Science and Technology Development) 
Application Procedures for a Seed Capital Technology 
Loan - Submission and Use of Executive Summary, 
p. 2204 

EDUCATION. Title 10 

(Board of Public Education) 
I Class 7 American Indian Language and Culture 

10.55.601 
10.57.211 
10.57.218 

10.57.403 

10.57.405 

Specialist, p. 2089, 2803 
Accreditation Standards: Procedures, p. 331, 1037 
Test for Certification, p. 2457 
Teacher Certification: Renewal Unit Verification, 
p. 995, 2144 
and other rule - Class 3 Administrative Certificate 
- Class 5 Provisional Certificate, p. 1769, 2802 
Class 5 Provisional Certificate. p. 2377, 2802 

(State Library Commission) 
10.102.5102 and other rule Allocation of Funding Between 

Arbitration of Federations and Grant Programs 
Disputes Within Federations, p. 19 

fAMILY SERVICES. pepartment of, Title 11 

I 

11.5.1002 
11.7.306 

11.7.313 

11.7.603 

11.12.104 

11.13.101 

11.14.226 

and other rules Fair Hearings and Review of 
Recorda by the Department Director, p. 997, 1423 
Day Care Rates for State Paid Day Care, p. 740, 1117 
Right to a Fair Hearing in Regard to Foster Care 
Support Services, p. 1002, 1424 
Model Rate Matrix Used to Determine Payment to Youth 
Care Facilities, p. 736. 1118 
Foster Care Support Services - Diaper Allowance, 
p. 93, 930 
Minimum Requirements for Application for Youth Care 
Facility Licensure, p. 1000, 1425 
Model Rate Matrix to Basic Level Therapeutic Youth 
Group Homes, p. 738, 1119 
Caregivers in Day Care Canters for Children, p. 526, 
931 
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·320-

Sliding Paa Scala Cha:rt Usad to Dstarmina 
Eligibility and Copaymants fo:r Stata Paid Day Ca:ra 
Unda:r tha Block G:rant P:rog:r~. p. 872, 1325 

PISH. WILDLIFE. AND PASXS. Dapartmept of. Titla 12 

12.2.501 

12.6.701 

C:rappias as Nong~a Spacias in Need of Management, 
p. 429, 1571 
Wea:rabla PB:rsonal Floatation Devices fo:r Bach Pe:raon 
Aboard Any Motorboat o:r Vessel Launched Upon the 
Waterways of Montana, p. 1495, 2251 

(Pish, Wildlife, and Pa:rka Commission) 
12.6.801 Boating Closu:ra on the Uppa:r Bnd of Hauaa:r Rase:rvoi:r 

f:rom Octoba:r 15 through December 15 Each Year, 
p. 1386, 1935 

12.6.901 Creating a No Wake Speed Zona near Rock Creak Marina 
in Port Peck Reservoir, p. 2459 

12.6.901 Restriction of Motor-propelled Water Craft on the 
Blackfoot, Clark Pork, and Bitterroot Riva:ra, 
p. 557' 1120 

12.6.901 No Wake Speed zone in the North Shore and Marshall 
Cove of Cooney Reservoir, p. 555, 1038 

12. 6. 904 Public Access Below Rainbow Dam and Madison Dam, 
p. 333, 932 

(Fish, Wildlife, and Parka Commission and Department of Pish, 
Wildlife, and Parka) 
I Teton-Spring Creek Bird Presarve Boundary, p. 1772, 

I-XII 

12.9.208 

2252 
and other 
Categorical 
Abandonment 

rula Futura Fisheries Program 
Exclusions, p. 1866, 153 
of the Skalkaho Game Preserve, p. 2731 

GOVERNOR, Titla 14 

14.8.201 and othar rules - Electrical Supply Shortage, p. 12, 
1039 

HEALTH AND ENVIRONMBNTAL SCIENCES, Departpant of, Title 16 

I 

I 

I-VII 

16.24.414 

16.28.101 

2-1/25/96 

Personal Care Facilities Application of Other 
Licensure Ru1as to Personal Care Facilities, p. 435, 
852 
Adult Day Care Centers Application of Otha:r 
Licensure Rules to Adult Day Cars Centers, p. 433, 
853 
Aboveground Tanka Minimum Standards for 
Aboveground Double-walled Petrolaum Storage Tank 
Systems, p. 1087, 2491 
Tuberculosis Testing of Employees in a Day Care 
Canter, p. 564, 1041 
and other rulas - Communicable Diseases - Control 
Meaauraa for Communicable Diaeaaaa, p. 751, 1127 
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16.29.103 

16.32.375 

16.42.302 

16.42.402 

16.44.103 

16.45.402 

16.45.1101 

(Board of 
16.8.401 

16.8.1404 

16.8.1907 

16.20.603 

16.20.612 

16.20.712 

-321-

Dead Human Bodies - Transportation of Dead Human 
Bodies, p. 431, 850 
and other rules Health Care Facilities 
Construction Standards for Hospices and Specialty 
Mental Health Care Facilities, p. 437, 851 
and other rules - Bvaluation of Asbestos Hazards and 
Conduct of Asbestos Abatement - Requirements for 
Accreditation and Permitting of, and Training 
Courses for, Persons Involved in Asbestos Abatement 
- Requirements for Permits for Asbestos Abatement 
Projects, p. 874, 1578 
and other rule Asbestos Accreditation of 
Asbestos-related Occupations Penalties for 
Violations of Asbestos Laws and Rules, p. 1095, 1579 
and other rules Hazardous Waste Control of 
Hazardous Waste, p. 560, 1042 
and other rule - Underground Storage Tanks - Miniaum 
Standards for Underground Piping, p. 1081, 2488 
and other rule - Underground Storage Tanks - Miniaum 
Standards for Double-walled UST Systems, p. 1084, 
2489 

Health and Bnviron.ental Sciences) 
and other rules - Air Quality - Blllergency Procedures 

Ambient Air Monitoring Visibility Iapact 
Assessaent - Preconstruction Permits - Stack Heights 

Dispersion Techniques Open Burning 
Preconstruction Permits for Major Stationary Sources 
or Major Modifications Located Within Attainment or 
Unclassified Areas Operating and Permit 
Application Fees - Operating Permits - Acid Rain 
Permits, p. 3070, 535, 848 
and other rules - Air Quality - Opacity Requirements 
at Kraft Pulp Mills, p. 254, 1572 
Air Quality Increasing Fees for the Smoke 
Management Progr&lll, p. 1004, 1669 
and other rules Water Quality Surface and 
Groundwater Quality Standards Mixing Zones 
Nondegradation of Water Quality, p. 743, 1098, 1798, 
2256 
Water Quality - Water Use Classification• on Indian 
Reservations, p. 530, 1799 
Water Quality Criteria for Determining 
Nonsignificant Changes in Water Quality, p. 531, 
1040 

ENVIRONMENTAL QUALITY. DePartment of. Title 17 

16.14.101 

16.44.101 

and other rules Solid Waste Transfer frolll 
Departlllent of Health and Bnviron~~~ental Sciences -
Solid Waste Management, p. 2253 
and other rules - Hazardous Waste - Transfer froa 
Departlllent of Health and Environ~~~ental Sciences -
Hazardous Waste Manage111ent, p. 2416 
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16.44 .102 and other rules - Incorporatione by Reference of 
Federal Regulations Definitions Regulatory 
Requir~enta Governing Ha%ardoua Waste and Used Oil 
- Prohibiting Used Oil aa Dust Suppressant, p. 1402, 
1936 

16.45.101A and other rules Underground Storage Tanka 
Transfer from Department of Health and Knvironmental 
Sciences - Underground Storage Tanka, p. 2257 

17. 54 .102 and other rules - Updating Federal Incorporations by 
Reference, p. 20 

(Board of Environmental Review) 
I Water Quality - Temporary Water Standards for Daisy 

Creek, Stillwater River, Fisher Creek, and the 
Clark' a Fork of the Yellowstone River, p. 1652, 
1872. :2211 

16.8.701 and other rules - Air Quality - Volatile Organic 
Compounds Definitions, p. 1645, 2410 

16.8.705 and other rule - Air Quality - Replacing Equipment 
Due to Malfunctions, p. 1640, 2411 

16.8.1301 and other rule - Air Quality - Open Burning in 
Eastern Montana, p. 1634, 2412 

16.8.140:2 and other rule - Air Quality - Particulate Kmission 
Limits for Fuel Burning Equipment and Industrial 
Processes, p. 1636, 2413 

16.8.1414 Air Quality Sulfur Oxide Kmiasiona from Lead 
Smelters, p. 1644, 2414 

16.8.1903 and other rule- Air Quality- Air Quality Operation 
Fees - Air Quality Permit Application Fees, p. 1648, 
:;1415 

16.18.301 and other rules Water Quality Wastewater 
Treatment Works Revolving Fund - Loans for Certain 
Solid Waste Manag~ent and Stormwater control 
Projects, p. 2:206 

16.20.603 and other rules Water Quality Surface and 
Groundwater Water Quality Standards - Mixing zones -
Nondegradation of Water Quality, p. 2212 

TRAHSPORTATIQN. Department of, Title 18 

I 

I 

I-IV 

18.6.202 

18.7.201 

and other rules - Ksteblishing Refund Percentages 
for PTO or Auxiliary Engines - Motor Fuels, p. 2733 
Registration of Interstate and Intrastate Motor 
Carriers, p. 890, 1416 
Staggered Registration of Motor Carriers with 
Multiple Fleets of Vehicles, p. 1773, 2422 
and other rules - Outdoor Advertising Regulations, 
p. 39 
and other rules - Location of Utilities in Highway 
Right of Way, p. 258, 854, 1043 

(Transportation Commission) 
18.6.211 Application Fees for OUtdoor Advertising, p. 2091, 

158 
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18.6.211 Temporary Application Fees for Outdoor 
Advertiaing, p. 1294 

CORRICTIQNS. Department of. Titlt 20 

(Board of Pardons and Parole) 
20.25.101 and other rules - Revision of the Rulea of the Board 

of Pardona and Parole, p. 2461 

JVSTICE. Pepartment of. Title i1 

Notice of Application for Certificate of Public 
Advantage by the ColUlllbua Hoapital and Montana 
Deaconeaa Medical Center, Great Falla, Montana, 
p. 2579 

I-VIII Specifying the Procedure for Review, Approval, 
Superviaion and Revocation of Cooperative Agreementa 
between Health Care Facilitiea or Physician• 
Iaauance and Revocation of Certificates of Public 
Advantage, p. 1006, 1296, 1938 

I-X and other rules - Adoption of the 1994 Uniform Fire 
Code and the 1994 Edition of the Uniform Fire Code 
Standards, p. 1497 

:.n. 4. 201 and other rules - Adminiatration of Preliainary 
Alcohol Screening Testa - Training of Peace Officera 
Who Administer the Testa, p. 2093, 2805 

23.5.101 and other rules -Adoption of Subsequent Amendments 
to Federal Rules Preaently Incorporated by Reference 
- Motor Carrier and Commercial Motor Vehicle Safety 
Standard Regulations, p. 2380, 2807 

(Board of Crime Control) 
23.14.405 Peace Officers with Out-of-State Experience Who Seek 

Certification in Montana, p. 2745 
23.14.423 and other rulea- Training and Certification of Non­

Sworn Officera and Coronera, p. 1873 
23.14.802 and other rules Peace Officer Standarda and 

Training Adviaory Council Revocation and/or 
Suapanaion of Peace Officer Certification, p. 1883, 
2811 

LAQOR AND INPUSTRY. peparement of. Title 24 

I 

I & II 

I-III 

I-IV 

I-V 

and other rules Operation of the Uninsured 
Employers' Fund and the Underinsured Employers' 
Fund, p. 1099, 1668 
and other rules - Apprenticeship Prograaa, p. 758, 
1418 
Operation of the Contractor Ragiatration Prograa, 
p. 1548, 2146 
Personal Aaaiatants - Application of Certain Labor 
Laws, p. 1627, 2145 
and other rule - Workers' Compensation Data Base 
Syatem- Attorney Pee Rule, p. 2487, 2893, 675, 856 

Montana Adminiatrativa Register 2-l/25/96 



I-XV 

24.11.606 

24.12.201 
24.14.101 
24.16.9007 

24.21.414 

24.28.101 

24.29.704 

24.29.706 

24.30.102 

24.30.701 

24.30.1201 

24.30.1701 

24.30.2542 

24.31.101 

- 3 24 ~ 

Operation of the Uninsured Employers• Fund and the 
Underinsured Employers• Pund, p. 101, 280, 444, 933 
and other rules Unemployment Insurance Taxes, 
p. 1388, 1950 
and other rules - New Hori•ona Prograa, p. 2747 
and other rules - Maternity Leave, p. 2749 
Prevailing Wage Rates - Service Occupations, p. 442, 
1129 
Wage Rates for Certain Apprenticeship Prograas, 
p. 1887. 2812 
and other rules - Workers' Compensation Mediation, 
p. 2216, 2818 
and other rules - Workers• C~enaation Mattera -
State Compensation Insurance Pund, p, 1395, 1953 
and other rules Bx-ption of Independent 
Contractors for Workers' C~ensation, p. 1399 
and other rules - Occupational Safety and Health 
Standards for Public Sector Employment - Logging 
Safety for Public Sector Employment, p. 2581 
and other rules Boilers Responsibility for 
Operation of the Boiler Inspection Program is 
Transferred from the Department of Labor and 
Industry to the Department of Commerce, p. 1132 
and other rules - Hoisting and Crane Operators -
Responsibility for Operation of the Hoisting and 
Crane Operator Licensing Program is Transferred from 
the Department of Labor and Industry to the 
Department of Commerce, p. 1133 
and other rules Construction Blasters 
Responsibility for Operation of the Construction 
Blaster Licensing Program is Transferred from the 
Department of Labor and Industry to the Department 
of Commerce, p. 1134 
and other rules Safety Culture Act Safety 
Committee, p. 1542 
and other rules Crime Victims C~ensation 
Program, p. 2751 

(Workers' Compensation Judge) 
24.5.316 and other rules - Procedural Rules, p. 50 

(Board of Labor Appeals) 
24.7.306 Board of Labor Appeals - Procedure Before the Board 

of Labor Appeals, p. 440, 1045 

(Human Rights Commission) 
24.9.102 and other rules -Procedures Before the Human Rights 

Commission, p. 1525, 2264 

STATB LANPS. Department of, Title 26 

(Department 
26.3.137 

2-1/25/96 

State Landa and Board of Land Commissioners) 
and other rules - Changes in the Recreational Use 
License Pee- Rental Rates for State Landa, p. 3177, 
1047 . 
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26.6.411 

(Board of 
26.4.161 

26.4.410 

-325-

Nonexport Agreement for Timber Sale• from State 
Landa, p. 1104, 1803, 2153 

Land Commissioners and Board of Environmental Review) 
Requirement for an Operating Permit for Hard Rock 
Mill• that are not Located at a Mine Site and that 
uae Cyanide, p. 1102, 2498 
and other rules - Renewal of Strip Mine Operating 
Permits - Regulation of Coal and Uranium Proapecting 
p. 1106. 2263 

LIVESTOCK. pepar;ment of. Title 32 

(Milk Control Bureau) 
8.79.101 and other rule• - Definition• for the Purchase and 

Reaale of Milk - Transactions Involving the Reeale 
of Milk - Regulation of Unfair Trade Practices, 
p. 2585 

(Board of 
8.86.301 

32.8.103 

Milk Control) 
Elimination of Minimum Wholesale and Retail Pricea -
Producer Price Formula•, p. 2192, 2691 
Circumstances Under Which Raw Milk May be Sold for 
Human Conllumption, p. 2222 

NATURAL RESOQRCBS AND CONSERVATION, Department of. Title 36 

I 

I 

26.2.:.!01 

26.2.6:.!8 

26.2.6:.18 

26.2.701 

26.2.703 

26.2.703 

26.6.101 

26.6.40::Z 

Reject, Modify, or Condition Permit Application• in 
the Sixmile Creek Ballin, p. 1893, 2693 
Procedure• for Collecting Proce88ing Fee• for Late 
Claims, p. 764, 1326 
Department of State Lande Model Procedural Rule, 
p. 1777 
and other rule• - Repeal of Department of State 
Land• Rules - Implementing the Montana Environmental 
Policy Act, p. 2098 
and other rule• - Repeal of Department of State 
Landa Rule• - Implementing the Montana Environmental 
Policy Act, p. 1954--Thia Notice of Repeal wa• 
incorrectly publiahed and will not be effective. 
and other rule - Tran8fer from Department of State 
Lands - Citizen Participation in Agency Decillions, 
p. 1955 
and other rulea - Repeal of Department of State 
Lande Rules Citizen Participation in Agency 
Decisions, p. 2099 
and other rule• - Repeal of Department of State 
Lands Rules Citizen Participation in Agency 
Decisions, p. 1957--Thia Notice of Repeal was 
incorrectly published and will not be effective. 
and other rules - Transfer from Department of State 
Lands - Forestry, p. 1958 
and other rulee - Christmas Tree Cutting - Control 
of Timber Slash and Debri• - Fire Management and 
Pore•t Kanageaent, p. 2758 
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36.2.201 Board Model Procedural Rule, p. 1776 
36.2.608 Fees for Environmental Impact Statements, p. 1891, 

269:1 
3 6. 6 .101 and other rules Referendums for Creating or 

Changing Conservation District Boundaries 
Conservation District Supervisor Elections, p. 2755 

36.10.115 and other rules - Fire Management, p. 2760 
36.11.102 and other rules - Christmas Tree Cutting - Control 

of Timber Slash and Debris, p. 59 
36.12.1101 Establishing Procedures for Collecting Processing 

Fees for Late Claims, p. :1763 
36.24.101 and other rules - Wastewater Treatment Revolving 

Fund Act, p. 1779, 2423 

(Board of Oil and Gas Conservation) 
36.ll.ll42 Rate of the Privilege and License Tax on Oil and Gas 

Production, p. 566, 1055 

PUBLIC HEALTH AND HUMAN SERVICES, pepartment of, Title 37 

I-VII Medicaid Self-Directed Personal Care Services, 
p. 1656. l8l3 

I-XI and other rules - Medicaid Coverage - Reimbursement 
of Therapeutic Family Care, p. 1302, l501, 159 

I-XXXV and other rules - AFDC, Food Stamps and Medicaid 
Assistance Under the FAIM Project, p. 2591 

I-XL and other rules - Traditional JOBS Program - FAIM 
JOBS Program- FAIM Employment and Training, p. 2619 

11.7.103 and other rules - Children in Foster Care, p. 2462 
11.7. 510 Goal for Reducing the Percentage of Children in 

Foster Care for Two or More Years, p. 2224, 2792 
16.10.70lA Reduction of the Required Height of Water Risers in 

Trailer Courts, p. 2394, 161 
16.10.1501 and other rules SwiDDDing Pool Licensing 

Requirements, p. l642 
16.24.104 Children's Special Health Services - Eligibility 

Requirements for the Children's Special Health 
Services, p. 1413, 1904 

46.6.405 and other rules Vocational Rehabilitation 
Financial Needs Standards, p. 2779 

46.10.108 and other rules - AFDC Monthly Reporting- Budgeting 
Methods, p. 1898, 2499 

46.10.51:1 and other rule - AFDC Earned Income Disregards, 
p. 1661, 2154 

46.11.112 and other rules - Food Stamp Budgeting Methods -
Monthly Reporting Requirements, p. 1895, 2500 

46.12.505 and other rules Medicaid Cost Report Filing 
Deadlines Physician Attestation for Certain 
Providers. p. 2787 

46.12.508 Medicaid Reimbursement for Outpatient Hospital 
Imaging and Other Diagnostic Services, p. 1560, 1961 

46.12.605 Medicaid Coverage and Reimbursement of Dental 
Services, p. 1553, 1968 

46.12. 805 and other rule - Medicaid Coverage and Reimbursement 
of Durable Medical Equipment, p. 1563, 1970 
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46.13.303 

46.30.507 
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and other rules Low Income Bnergy Assistance 
Program, p. 1557, 2157 
and other rules Child Support Bnforcement 
Distribution of Collections - Non-APDC Services, 
p. 2765 

PUBLIC BIBVICB RIQULATIQN, Ptpartm.nt of, Title 38 

I 

I-XXIX 

38.5.1301 

38.5.2202 

Filing of Proof of Insurance by Commercial Tow Truck 
Firma, p. 892, 1422 
Affiliated Interest Reporting Requirements - Policy 
Guidelines - Minimum Rate Case Filing Standards for 
Electric, Gaa, Water and Telephone Utilities, 
p. 1903 
and other rules - Telephone Bxtended Area Service, 
p. 1017, 2038 
and other rules - Pipeline Safety, Including Drug 
and Alcohol Testing, p. 1631, 2425 

RIYENVE· pepartment of. Titlt 42 

I 
I 

42.11.103 
42.15.101 

42.15.316 
42.15.401 
42.15.416 
42.15.506 

42.17.101 

42.19.401 

42.21.106 
42.22.1311 
42.22.1311 

42.22.1311 

42.23.111 

42.23.302 

42.31.101 

and other rules - Real Property, p. 107 
Itemized Deductions for Health Insurance, p. 2100, 
2848 
and other rules - Liquor Privatization Rules, p. 66 
and other rules - Biennial Review of Chapter 15 -
Composite Returns, p. 78 
Bxtensions - Late Pay Penalty, p. 1927, 2507 
and other rules - Medical Savings Account, p. 61 
and other rules - Recycling Credit, p. 2109, 2850 
Computation of Residential Property Tax Credit for 
Blderly, p. 1925, 2851 
and other rules - Withholding and Old Fund Liability 
Taxes, p. 97 
and other rules - Low Income Property Rules - Income 
and Property Tax Relief Rules, p. 87 
and other rules - Personal Property, p. 2653 
and other rule - Industrial Property, p. 2230, 162 
Industrial Machinery Bquipment Trend Factors. 
p. 1921, 2508 
Bmergency - Industrial Machinery and Bquipment Trend 
Factors, p. 857 
and other rules - General and Special Provisions for 
Corporation License Tax, p. 68 
and other rule - Corporate Tax Returns • Deductions, 
p. 22;16, 2852 
and other rules - Cigarette and Tobacco, p. 2114, 
2853 

42.31.2101 and other rules Contractor Gross Receipts. 
p. 2103, 2854 

42.34.101 and other rules - Dangerous Drug Taxes, p. 2228, 
2856 

42.35.101 
42.36.101 

and other rules - Inheritance Tax Rules, p. 91 
and other rules - Inheritance Taxes, p. 70 
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SBCRBIARY OF STATE. Title 44 

1.2.419 

44.5.107 

Filing, Compiling, Printer Pickup and Publication of 
the Montana AdMinistrative Register, p. 2239, 2694 

and other rules Fees for Li•ited Liability 
Companies and Li•ited Liability Partnerships, 
p. 1551, 2158 

(Commissioner of Political Practices) 
I OVerlapping Work Hours - Multiple Salaries fro• 

Multiple Public Employees, p. 125 
I-III Designation of Contributions - Combined Contribution 

Limits for Write-in candidates, p. 129 
I-VI and other rule - Campaign Contribution LiJilitations -

Surplus Campaign Funds, p. 1298, 2048 
44.10.331 and other rule - Contribution Li•itations, p. 127 

SOCIAL AND RIHABILITATIQN SERVICIS, pepartm.nt of. Title 46 

I 

I 

I-V 
I-IX 
I-XVI 
I-XLIV 

46.6.405 

'46.10.403 
46.12.204 
46.12.503 

46.12.520 

46.12.550 

46.1:.1.590 

46.12.1001 

46.12.1222 

46.12.3803 

2-1/25/96 

and other rules - AFDC Child Care Services - At-risk 
Child Care Services, p. 831, 1153 
and other rules - Medicaid Personal Care Services, 
p. 814, 1191 
Medicaid Estate Recoveries and Liens, p. 1109, 2837 
Self-Sufficiency Trusts, p. 446, 935, 1135 
Health Maintenance Organizations, p. 895, 1974, 2155 
and other rules Develop$ental Disabilities 
Eligibility - Adult and Family Services Staffing, 
p. 568, 1136 
and other rules Vocational Rehabilitation 
Financial Need Standards, p. 1024 
AFDC Assistance Standards, p. 801, 1150 
Medicaid Recipient Co-payaents. p. 806, 1159 
and other rules - Medicaid Inpatient and OUtpatient 
Hospital Services, p. 779, 1162 
and other rules - Medicaid Podiatry - Physician and 
Mid-Level Practitioner Services, p. 913, 1580 
and other rules - Medicaid Ho•e Health Services, 
p. 808, 1182 
and other rules - Medicaid Residential TreatJilent 
Services, p. 768, 1201 
and other rules - Medicaid Transportation Services, 
p. 8:a, 121s 
and other rules Medicaid Nursing Facility 
Services, p. 790, 1227 
Medically Needy IncoJile Standards, p. 766, 1246 
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BOARD APPOINTEES AND VACANCIES 

Section 2-15-108, MCA, passed by the 1991 Legislature, 
directed that all appointing authorities of all appointive 
boards, commissions, committees and councils of state 
government take positive action to attain gender balance and 
proportional representation of minority residents to the 
greatest extent possible. 

One directive of 2-15-108, MCA, is that the Secretary of State 
publish monthly in the MODt&Da Administrative Register a list 
of appointees and upcoming or current vacancies on those 
boards and councils. 

In this issue, appointments effective in December, 1995, 
appear. Vacancies scheduled to appear from February 1, 1996, 
through April 30, 1996, are listed, as are current vacancies 
due to resignations or other reasons. Individuals interested 
in serving on a board should refer to the bill that created 
the board for details about the number of members to be 
appointed and necessary qualifications. 

Each month, the previous month's appointees are printed, and 
current and upcoming vacancies for the next three months are 
published. 

IMPORTANT 

Membership on boards and commissions changes 
constantly. ·The following lists are current as of 
January 5, 1996. 

For the most· up-to-date information of the status of 
membership, or for more detailed information on the 
qualifications and requirements to serve on a board, 
contact the appointing authority. 
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