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The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies’ proposed new, amended or repealed rules; the
rationale for the change; date and address of public hearing;
and where written comments may be gubmitted. The rule section
indicates that the proposed rule action is adopted and lists any
changes made since the proposed satage. The interpretation
section containeg the attormey general’s opinions and state
declaratory rulings. Special notices and tables are inserted at
the back of each register.
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BEFORE THE BOARD OF HORSE RACING
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of rules pertaining ) OF 8.22.501 DEFINITIONS,

to definitions, general provi- } 8.,22.601 GENERAL PROVISIONS
gions and claiming ) AND 8.22.804 CLAIMING

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On February 24, 1996, the Board of Horse Racing
proposes to amend the above-stated rules.

2. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

“8.,22.501 DEFINITIONS (1) through (23) will remain the
same .

(24) Maiden for purposes of eligibility at race meetings
is a horse which, at the time of starting, has never won a race

on the flat in any country;—execept;ecommencing-in—+395—a—horse
winaping-a-maidenrace—in-which the—winners—share—of the purae

(a) through (46) will remain the same.
(47) Winner means, for purposes of eligibility inm

(47) (a) through (51) will remain the same."
Auth: Sec. 23-4-104, 23-4-202, MCA; IMP. Sec. 23-4-101,

23-4-104, 23-4-202, MCA

REASON: The proposed amendments will change the definitions of
“maiden” and *winner” back to pre-1995 language, and thus
9implify the determination of a horse's status as a “maiden,” in
keeping with horse owner, trainer and officials’ requests for a
clarification and change to the present overly-complicated
rule.
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“8.22.601 GENERAL PROVIGIONS (1) through (4) will remain
the same.

(5) No major official specified in ARM 8.22.601(2) (a)
through (g) may actively or passively participate in a race
meet, nor may his/her spous ROE_any
other person who has a permanent or contlnuous residence in the
household of the official is—alese—-exeluded—£rem-actively or
passively participating i in a race meet, at which
the major official is serving in his official capacity. A

Vi
{a) will remain the same.
(b) ‘“passive” participation shall include galloping,
shoeing, ponying-—g¥eeming or transporting a race horse. The

(6) No minor official specified in ARM 8.22.601(3) (a)
through 4¢t (p)] may actively participate (as defined in (5) (a)
above), or-aet-as—greem—fer—a—herge at a race meet at which the
minor official is serving in his official capacity.

(7) through (9) will remain the same.”

Auth: Sec. 23-4-104, 23-4-202,.37-1-131, MCA; IMP, Sec.
23-4-104, .23-4-201, 23-4-202, 37-1-131, MCA

REASON; The proposed amendments will make the nepotism
provisions less restrictive to allow a greater choice in hiring
officials who previously were restricted from employment by a
family member's participation in racing, as requested by the
horse racing induatry. The proposed amendments will also
clarify that two major officials (starter and assistant racing
secretary) may passively participate in a race meet, as the
possibility of a conflict of interest being created is remote.
Finally, the proposed amendmentg will clarify that grooming is
not allowed by any official, major or minor, as this is a clear
employment situation, which does create a conflict situation.

“9.22.804 CLAIMING (1) through (3) will remain the same.
A—elaimed-horse—shall not—enter-for-30daye—after

lajim f imi in whi h w

. 1
(5) through (25) will remain the same.

2-1/25/96 MAR Notice No. 8-22-56
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Af X claimed o o imin
race, the horge logeg all gtarter allowance eligibilitieg,
3 m - 1i ir liowan
igibiliti r i allow tar
i i r "
Auth: Sec. 23-4-104, 23-4-202, MCA; IMP, Sec. 23-4-104,

MCA

REASQON: The proposed amendment to (4) will allow an owner to
claim a horse, and then keep it in the same class level if it
doesn’t win, to stimulate claiming activity and allow those who
claim horses to benefit from their acquisition immediately.

The proposed addition of (26) will establish a state-wide rule
for all tracks which would address the re-establishment of
eligibility for a claimed horse to enter a starter allowance
condition race, as this eligibility was previously determined
independently and inconsistently by track policy at each track.

3. Interested persons may submit their data, views or
arguments concerning the proposed amendment in writing to the
Board of Horse Racing, Room 50, Lee Metcalf Building, 1520 East
Sixth, P.0. Box 200512, Helena, Montana 59620-0512, or by
faceimile to (406) 444-4186, to be received no later than 5:00
p.m., February 22, 1996,

4. If a person who is directly affected by the proposed
amendment wishes to present his data, views or arguments orally
or in writing at a public hearing, he must make written request
for a hearing and submit the request along with any commentg he
has to the Board of Horse Racing, P.0O. Box 200512, Helena,
Montana 59620-0512, or by facsimile to (406) 444-4186, to be
received no later than 5:00 p.m., February 22, 1996.

5. If the Board receives requests for a public hearing on
the proposed. amendment from either 10 percent or 25, whichever
is less, of those persons who are directly affected by the
proposed amendment, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision or
from an association having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be 70 based on the 700
licensees in Montana.

BOARD OF HORSE RACING
JAMES SCOTT, DVM, CHATRMAN

. )
EQ“" W el pv:  (Aone P Lt
E M. BARTOS ANNIE M. BARTOS, CHIEF COUNSEL
RULE REVIEWER DEPARTMENT OF COMMERCE

Certified to the Secretary of State, January 12, 1996.
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BEFORE THE BOARD OF PHARMACY
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
amendment of rules pertaining ) THE PROPOSED AMENDMENT OF

to out-of-astate mail service ) RULES PERTAINING TO OUT-QF-
pharmacies ) STATE MAIL SERVICE PHARMACIES

TO: All Interested Persons:

1. On November 9, 1995, the Board of Pharmacy published a
notice of proposed amendment of rules pertaining to out-of-
state mail service pharmacies at page 2339, 1995 Montana
Administrative Register, igsue number 21.

2. The Board received a request for hearing on the
proposed amendments from a qualifying association. The Board
will hold a hearing on Pebruary 28, 1996, at 9:00 a.m. in the
conference room of the Professiocnal and Occupational Licensing
Bureau, Arcade Building, 111 North Jackson, Helena, Montana,

The Department of Commerce will make reasonable
accommodations for pergons with disabilities who wish to
participate in this public hearing. If you request an
accommodation, contact the Department no later than 5:00 p.m.,
February 18, 1996, to advise us of the nature of the
accommodation that you need. Please contact Donita Mariegard,
Board of Pharmacy, 111 N. Jackson, P.O. Box 200513, Helena,
Montana 59620-0513; telephone (406) 444-1698; Montana Relay 1-
800-253-4091; TDD (406) 444-2978; facsimile (406) 444-1667,
Pergons with disabilities who need an alternative accessible
format of this document in order to participate in this rule-
making process should contact Donita Mariegard.

3. The Board will extend the comment period and accept
written comment through February 28, 1996, at the close of
hearing, and accept oral testimony at the hearing.

4. Carol Grell, attorney, has been designated to preside
over and conduct this hearing.

BOARD OF PHARMACY
ED HARRINGTON, PRESIDENT

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, January 12, 1996.
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BEFORE THE FISH, WILDLIFE AND PARKS COMMISSION
AND THE DEPARTMENT OF FISH, WILDLIFE AND PARKS
OF THE STATE OF MONTANA

NOTICE PROPOSED
AMENDMENT OF RULES
12.3.104, 12.3.118,
12.3.123, 12.3.124
and 12.3.402

NO PUBLIC HEARING CONTEMPLATED

In the matter of the proposed
amendment of ARM 12.3.104,
12.3.118, 12.3.123, 12.3.124,
and 12.3.402 all relating to
licensing matters.

To: All Interested Persons.

1. On March 8, 1996, the Fish, Wildlife and Parks
Commigsion (commission) and the Department of Fish, Wildlife and
Parks (department) propose to amend ARM 12.3.104, 12.3.118,
12.3.123, 12.3.124 and 12.3.402 relating to landowner licensing
preferences, application for drawings, the nonresident
combination license alternate list, postmarked dates for license
refunds and a correction to update the number of general
nonresident combination licenses available.

2. The rules proposed to be amended provide as follows:

12.3.104 ESTABLISHMENT OF PRIORITY FOR LANDOWNERS IN

18SUANCE ANT PE_OR DEER ING LIC ES (1) Subject to
the provisions hereinafter stated, in the establishing of
special seasons or areas for the hunting of antelope or in the
establishing of permit seasons or areas for the hunting of deer,
and in the issuance of permits or licenses therefor, the
department will issue such licenses or permits to landowners as

hereinafter defined, before conducting any drawing for
eligibility for issuance of same in accordance with the
following:

(a) Each landowner shall be issued such license or permit
upon application therefor; provided that the number of licenses
available to eligible landowners shall not exceed the percentage
set by the commigsion annually of the total permits established
for any hunting district. If applications from such landowners
exceed the percentage set by the commission, the said limjted
number of landowner licenses or permits will be issued by a
drawing system. o 3 i i i
: - When the
percentage set by the commission has been filled, the remaining
applicants will participate in the drawing established for the
general public.

(b) remains the same.

AUTH: 87-1-304, MCA IMP: 87-1-304, MCA

12.3.118 APPLICATION FQR_DRAWINGS (1) The deadline date
for the moose, sheep and goat special drawings is on or before
May 1. The deadline date for elk, deer and antelope special
drawings is on or before June 1. All applications for
participation in any special permit/license drawing, except
drawings under ARM 12.9.801 (damage hunts) provided for by these
regulations must be postmarked by the U.S. postal service on or
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before the deadline date of the current license vyear, or
delivered by private mail service on or before the deadline
date; or if personally delivered, received in the Helena fish,
wildlife and parks office by 5:00 p.m., on the deadline date of
the current license year. If the deadline date for application
for any license or drawings, as set by the department, falls on
a Sunday or state holiday, that date shall be automatically
extended to 5:00 p.m. of the next full work day. The deadline
may be extended by the department if necessary to provide
adequate time for the applicants to apply.

{2) No corrections or changes may be wmade after the
department has received the drawing application, except those

types that can be made without contacting the applicant. _Thege
include:

(a) adding hunter safety pumbers;

b) movi vali igtrict choice t invalid
choices;

(c) eliminating gpecieg ¢hoices on those applicationg that
ar hort mo when th hortfall is ¢ m t for that
species; and

d adjusti t a ication to i I a

congigtency.
(3) Any cateqory of correction made by the department must
be applied to all_ applications. In addition, #&hat the

department will accept corrections on the applications of those
seeking landowner preference. Unless otherwise provided by
these rules, all drawings will take place in Helena.

(2) and (3) remain the same, but are renumbered as (4) and
(5).
AUTH: 87-1-304, 87-2-506, 87-2-701, B87-2-705, 87-2-706, MCA
IMP: 87-1-304, 87-2-506, 87-2-701, B7-2-705, 87-2-706, MCA

12.3.1 COMBINATION LICEN TERNATE LIST (1) Upon
completion of the sale of nonresident combination licenses, the
department will randomly draw 600 names of unsuccessful general
bi ame ¢ i ion license applica for an alternates’ list

and
Heenses 200 names_each for alternates’ lists for the general

and landowner-sponsored resident deer combination licenges.
y W 13 " . £ Fed

e _unsucc ul applicants may be contacted and given the
opportunity to purchase a license in the event refunds are
issued to successful applicants.

(2) remains the same.
AUTH: 87-1-201, MCA IMP: 87-2-511, MCA

12.3.124 COMBINATION LICENSE PREFERENCE SYSTEM (1) The
department will issue +4,406 11,500 B-10 licenses through a
preference system. Persons who submitted a valid application
but did not receive a general nonresident big game combination
license (class B-10) during the year immediately preceding the
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drawing shall be given preference in the current vyear's
allocation. The preference gystem will begin in 1994 so that
those who were unsuccessful in the 1994 license year will be
given preference if they apply in 1995.

. (2) BApplicants entitled to this preference will be given
a class B-10 license if the number of preference applicants is
3,466 11,500 or less. If the number of preference applicants
is greater than #7488 11,500, the preference applicants will be
entered in a random drawing to select license recipients.

(3) through (5) remain the game.
AUTH: 87-1-304, MCA IMP: 87-2-505, MCA

12.3.402 _LICENSE REFUNDS (1) No refund will be issued

for any hunting, fishing, or trapping license sold by the
department except as provided in subseetiens (a) through (e) of
this rule,.

(a) through (d) remain the same.

(e) Refunds will be granted for nonresident combination
licenses reeeived—threugh if requests are postmarked on_ or
before September 1. After September 1, refunds will be issued
only for the reasons outlined in (a) through (c¢) above jif
requests are pogtmarked on or before October 1. After October
1, refunds for nonresident combination or resident and
nonresident general licenses will not be issued.

(f) through (g) remain the same.

AUTH: 87-1-301, MCA IMP: 87-1-301, MCA

3. Rationale: A recent audit of the special drawing
system by the Legislative Auditor’'s office recommended deletion
of a sentence in ARM 12.3.104., The 1981 legislature eliminated
this part of the preference system and the ARM rules need Lo
reflect this action.

The same audit by the Legislative Auditor’'s office
recommended that ARM 12.3.118 be amended to reflect the present
practice of the department of correcting errors in hunting
licenge applications when the department has the time and statf
to do so. The department agrees and is proposing to amend this
rule to reflect current practices in administering the sale of
hunting licenses through drawings. The department’s goal is to
include as many hunters in the drawings as posgsible. Rather
than deny applications, the department’s practice is to correct
minor mistakes. Hunters support this practice, provided it does
not delay the drawings or become costly to administer. For
example, if hunter safety numbers are omitted they are added; if
first-choice districts are incorrect, the second choice is moved
up; if money is short by the exact amount of the species, only
that one sgpecies is dropped; and adjustments are made to insure
party consistency. Of the 100,000 plus applications received,
these correction procedures are consistently applied.

The commission adopted the 1996 annual rule for the sale ot
nonresident combination licenses at its December meeting.
Unless otherwise noted, these proposed amendments are needed tu
correspond with the annual rule and the provisions of Chapter
459, Laws of 1995 (HB 195).
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The department proposes to amend ARM 12.3.123 because an
alternate 1list to vreissue refunded nonresident big game
combination licenses to outfitter-sponsored hunters is no longer
necessary. Except in the case of death, these licenses will not
be reissued. In addition, the alternate lists for the general
and landowner-sponsored categories are being increased to assure
there are enough hunters on the lists to reissue all potential
refunded licenses in those categories.

The commisgsion proposes to amend ARM 12.3.124 because the
1995 legislature, through Chapter 459, Laws of 1995 (HB 195},
increased the B-10 licenses in the general category from 11,400
to 11,500.

In an effort to clarify and standardize the deadline for
nonresident license refunds from a "date received" to a
t“postmark date", the commission proposes to amend ARM 12.3.402.

4. Intereated persons may present their data, views or
arguments concerning the proposed amendments in writing no later
than February 22, 1996, to Dave Mott, Department of Fish,
Wildlife & Parks, P.O. Box 200701, Helena, MT 59620-0701.

5. If a person who is directly affected by the proposed
amendments wishes to express his or her data, views and
arguments orally or in writing at a public hearing, he or she
must make written request for a hearing and submit this request
along with any written comments he or she has to Dave Mott,
Department of Fish, Wildlife & Parks, P.0O. Box 200701, Helena,
MT 59620-0701. A written request for hearing must be received
no later than February 22, 1996.

6. 1If the agency receives requests for a public hearing on
the proposed amendments from 25 or more persons who are directly
affected by the proposed action, from the Administrative Code
Committee or from an association having not less than 25 members
who will be directly affected, a hearing will be held at a later
date. Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be in excess of 25 based on the
number of nonresident hunters and landowner hunters in Montana
each year.

RULE REVIEWER FISH, WILDLIFE & PARKS COMMISSION
AND DEPARTMENT OF FISH, WILDLIFE
AND PARKS

Robert N. Lane Patrick J. Gr h m, Secretary of
Fish, Wlldllfe arks Commission

and Director of Department of Fish
Wildlife and Parks

Certified to the Secretary of State on January 12, 1996.
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BEFORE THE MONTANA DEPARTMENT OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

In the matter of the transfer of Rules
26.2.201 pertaining to leasing or other
use of state lands, Rule 26.2.301
pertaining to sale of state lands,

Rule 26.2.401 pertaining to schedule

of fees, and Rule 26.2.503 pertaining

)
) NOTICE OF TRANSFER
)
)
)
to homesite and farmyard leases, )
)
)
)
)
)
)

OF RULES AND
PROPOSED AMENDMENT

NO PUBLIC HEARING
CONTEMPLATED

26.2.801 through 26.2.813 pertaining
to antiquities on state lands, Rules
26.2.901 through 26.2.90% pertaining
to ownership records for non school
trust land, and the proposed amendment
of Rule 36.2.1004 (formerly 26.2.503)

TO: All Interested Persons.

1. Pursuant to Section 500, Chapter 418, Laws of Montana
1995, effective July 1, 1995, policies and objectives pertaining
to leasing, sale, and fees on state lands, homesite and farmyard
leases, antiquities on state land, and ownership records for non
school trust land, relating to the department of state lands
programs was transferred from the Department of State Lands to
the Department of Natural Resources and Conservation. In order
to implement that legislation, ARM 26.2.201, 26.2.301, 26.2.401,
26.2.503, 26.2.801 through 26.2,.813, 26.2.901 through 26.2.905,
inclusive, are transferred to the administrative rules of the
Department of Natural Resources and Conservation.

2, The Department of Natural Resources and Conservation
has determined that the transferred rules will be numbered as
follows:

QLD __NEW
26.2.201 36.2.1001 LEASING OR OTHER USE OF STATE LANDS
26.2.301 36.2.1002 SALE OF STATE LANDS
26.2.401 36.2.1003 SCHEDULE OF FEES
26.2.503 36.2.1004 HOMESITE AND FARMYARD LEASES
26.2.801 36.2.801 POLICY STATEMENT
26.2.802 36,2.802 DEFINITION OF TERMS
26.2.803 36.2.803 INITIAL CONSULTATION
26.2.804 36.2.804 DEPARTMENT CONSIDERATION OF SHPO
RECOMMENDATION
26.2.805 36.2.805 POST-SURVEY CONSULTATION

Rule 26.2,806 reserved as 136.2.806

26.2.807 36.2.807 DISCOVERY OF ANTIQUITIES AFTER
COMMENCEMENT OF PROJECT

MAR Notilce No. 36-10-35 2-1/25/96
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26.2.808 36.2.808 DEPOSIT OF MATERIALS RELATED TO
ANTIQUITIES SITES

Rule 26.2.809 reserved as 36.2.809
26.2.810 36.2.810 ANTIQUITIES PERMIT REQUIREMENT

Rule 26.2.811 reserved as 36.2.811

26.2.812 36.2.812 PROGRAMMATIC MEMORANDUM OF
UNDERSTANDING

26.2.813 36.2.813 EMERGENCY ACTION

26.2.901 36.2.901 PURPOSE

26.2.902 36.2.902 DEFINITIONS

26.2.903 36.2.903 FILING OF OWNERSHIP RECORDS

26.2.904 36.2.904 DEPARTMENT TO MAINTAIN CENTRAL RECORD
DEPOSITORY

26.2,905 36.2.905 INDEX AND VERIFICATION OF OWNERSHIP
RECORDS

3. Following the transfer, the Department proposes to

amend Rule 36.2.1004 on February 24, 1996 as follows:

36.2.1004 HOMESITE AND FARMYARD LEASES (1) Upon issuance
of a homesite or farmyard lease, all lands included in such
lease shall be reclassified as Clasa IV, Grazing lands are in
Class I; timber and/or watershed lands are in Class 1II;
agriculture lands are in Class III; all other lands are in Class
1V. The established rental shall be based on the land values
involved in each case.

2-1/25/96 MAR Notice No. 36-10~35
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£he-retdy—Roade—which-are—graded—for more—than—50%—of their

Subsection (3) remains the same.

t+4—A—farnyard —isdefined—as—land -ecoupied -or—teo—be
cocupied—by-a—tonperary—or—prineipsl —place—of residence,—or
potential —residonce,—that—presently —has,—or—will —haver

Subsections (5) (a) through (5)(e) remain the same but will
be renumbered (4) (a) through (4) (e).

1. The proposad amendment of Rule 36.2.1004 is necessary
because portions have been replaced by Rule 26.3.137.

5. Interested parties may submit their data, views or
arguments concerning the proposed amendment in writing to Don
MacIntyre, Department of Natural Resources and Conservation,
1625 Eleventh Avenue, Helena, MT 59620-1601, on or before
February 22, 19%6.

6. If a person who is directly affected by the proposed
amendment wishes to express their data, views and arguments
orally or in writing at a public hearing, they must make written
request for a hearing and submit this request along with any
written comments to Don MacIntyre, Department of Natural
Rasources and Conservation, 1625 Eleventh Avenue, Helena, NT
59620-1601. The comments must be received on or before February
22, 1996.

7. If the Department receives requests for a public
hearing on the proposed amendment from either 10 percent or
25, whichever is less, of those persons who are directly
affected by the proposed amendment, from the Administrative Code
Committee of the legislature, from a governmental agency or
subdivision or from an association having no less than 25
members who will be directly affected, a hearing will be held at
a later date. Notice of the hearing will be published in the
Montana Adainistrative Register. Ten percent of those persons
directly affected has been determined to be more than 25 based
on the members of homesite and farmyard leases issued by the
Department.

DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION

o

Bud Clinch, DArector

onald .. Rula
Reviewer

certified to the Secretary of State January 12, 1996.
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BEFORE THE MONTANA DEPARTMENT OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

In the matter of the proposed amendment )

of Rules 36.19.101 and 36.19.102, )
36.19.104, 36.19.109, 36.19.111, } NOTICE OF PROPOSED
36.19.201 and 36.19.202, 36.19.303 and ) AMENDMENT AND
36.19.304 and the repeal of Rules ) REPEAL
36.19.103, 36.19.105, 36.19.108, )
36.19.110, 36.19.204, 36.19.301, and )

36.19.305 pertaining to the reclamation )

and development grants program )

NO PUBLIC HEARING
CONTEMPLATED

To: All Interested Persons.

1. On February 24, 1996, the Department of Natural
Resources and Congervation proposes to amend Rules 16.19.101 and
36.19.102, 36.19.104, 36.19.109, 36.19.111, 36.19.201 and
36.19.202, 36.,19.303 and 36.19.304 and repeal Rules
36.19.103, 36.19.105, 36.19.108, 36.19.110, 36.19.204,
36.19.301, and 36.19.305 pertaining to the reclamation and
development grants program.

2. The rules proposed to be amended provide as follows:

36.19.101 DEFINITIONS Subsection (1) remains the same.
{2}~——Beardl —meanse—the—-board of natural—resourees—and

Subsections (4) through (7) remain the same but will be
renumbered (2) through (5).

Subsection (9) remains the same but will be renumbered (6).

Subsections (11) through (13) remain the same but will be
renumbered (7) through (9).
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Subsection (15) remains the same but will be renumbered
(10).

AUTH: 90-2-1105, MCA;

IMP: 90-2~1103, 1105, MCA

26.19.102 ELIGIBLE PROJECTS Subsections (1) and (2)

remain the same.

{3——Prejecteprehibited-by 962312 are noet—-eligible for
funding-

4)—Prejecte—that—do—net—meet—the requiremento—ef—the
Montana—Envirenmental leliey Aot~ Pitle 75, chapter—1; part 2
are—net—eoligible—for-funding-

AUTH: 90-2-1105, MCA

IMP: 90-2-~1105, 1111, 1112, MCA

Subsections (1) through
(4) remain the same.

{5}————Freieeeef—ea€egeréeed——as»»*efhgfi——inﬁhbl——eninAbe

AUTH: 90-2-1105, MCA
IMP: 90-2-1105, 1112, MCA

36,19.109 APPLICATION (1) An applicant shall submit an
application on forms prescribed in the department’s Guidelines
and Forms for Preparing Grant Applications.

AUTH: 90-2-1105, MCA
IMP: 90-2-1105, MCA
36.19.111 CHANGES OR ADDITIONS (1) If an applicant desires to
change or add to an application othér than as 3 j
36191 . after it is formally
filed, the applicant shall submit the change or addition in
writing. The department will consider any substantial change or
addition to an application to constitute a new application. No
substantial changes or additions will be accepted after the
deadline for submittal set forth in ARM 36.19.112.
AUTH: 90-2-1105, MCA
IMP: 90-2-1105, MCA

0 v O] Subsections
(1) through (4) remain the same,
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AUTH: 90-2-1105, MCA
IMP: 90-2-1105, 1111, 1112, 1113, MCA

Subgsections (1) through (4) remain the same.

Subsection (6) remains the same but will be renumbered (5).
AUTH: 90-2-1105, MCA
IMP: 90~2-~1105, 1111, 1112, 1113, MCA

36.19.303 PAYMENT OF GRANTS Subsections (1) and (2)
remain the same.

(3) Expenses incurred by the grantee before the
effective date of the contract is fully-exeouted will not be
reimbursed by the department.

Subsection (4) remains the same.

AUTH: 90-2-1105, MCA

IMP: 90-2-1104, 1114, MCA

26.19.304  REPORTS AND ACCOUNTING (1) Each grant
recipient shall submit periodic progress reports as specified in
the grant contract and shall submit a final report to the
department

ag specified in the grant
contract.

44} (2) The department shall make a biennial accounting to
the legislature concerning the status of previously funded

projects.
AUTH: 90-2-1105, MCA
IMP: 90-2-1105, 1111, 1114, MCA

3. The rules proposed to be repealed are on pages 36-3922
through 36-3924, 36-3932, 36-3941 and 36-3942 of the Adminis-
trative Rules of Montana.
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AUTH : 90-2-1105, MCA
IMP: 90-2-1105, 90-2-1111, 90-2-1114, MCA

4, The purpose of the proposed amendments is to eliminate
rules conflicting with current statutes and standard procedures.
The rules proposed for repeal are no longer
necessary and are being deleted pursuant to HIJR § (1995).

5. Interested parties may submit their data, views or
arguments concerning the proposed actions in writing to Greg
Mills, Department of Natural Resources and Conservation, 1625
Eleventh Avenue, Helena, MT 59620-1601, on or before February 22,
1996,

6. If a person who is directly affected by the proposed
actions wishes to express their data, views, and arguments
orally or in writing at a public hearing, they must make written
request for a hearing and submit this request along with any
written comments to Greg Mills, Department of Natural Resources
and Conservation, 1625 Eleventh Avenue, Helena, MT 59620-1601.
The comments must be received on or before February 22, 19%.

7. If the agency receives requests for a public hearing
on the proposed actions from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
actions; from the administrative code committee of the
legislature; from a governmental subdivision or agency; or from
an agsociation having not less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be greater than 25 based on the
number of grant applications submitted and approved during grant
cycle periods.

DEPARTMENT OF NATURAL RESOURCES -

AND CONSERVATION
UR R. CLINCW, DIRECTOR DONALD D. MacINTYRE,

RULE REVIEWER

Certified to the Secretary of State onk%gu‘d&,(%://fz%
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BEFORE THE BOARD OF OIL AND GAS CONSERVATION
OF THE STATE OF MONTANA

In the matter of the repeal of Rule )
36.22.305, pertaining to naming of )
pools, Rule 36,22.1245, pertaining to ) NOTICE OF
illegal production, Rule 36.22.1307, ) PROPOSED REPEAL
pertaining to restoration of surface, )

)

)

)

and Rules 36.22.1601 through 36.22.1611, NO PUBLIC

pertaining to regulations to implement HEARING
the Natural Gas Policy Act CONTEMPLATED
TO: All Interested Persons.
1, On February 29, 1996, the Board of 0il and Gas

Conservation proposes to repeal Rule 36.22.305, pertaining to
naming of pools, Rule 36.22.1245, pertaining to illegal
production, Rule 36.22.1307, pertaining to restoration of
surface, andRules 36.22.1601 through 36.22.1611, pertaining to
regulations to implement the Natural Gas Policy Act.

2. The rules proposed to be repealed are on pages 36-
4839, 36-5000, 36-5023, and 36-5091, respectively, of the
Administrative Rules of Montana.

AUTH: 2-4-201, MCA
IMP: 2-4-201, MCA
3. The rules proposed to be repealed are not necesgsary

for the functioning of the reorganized Department of Natural
Resources and Conservation and are being deleted pursuant to
HJR-5 (1995).

4. Interested parties may submit their data, views, or
arguments concerning the proposed repeal in writing to Tom Rich-
mond, 0il and Gas Conservation Division, 2535 St, Johns Avenue,
Billings, Montana 59102. Any comments must be received no later
than February 2%, 1996.

5. If a person who is directly affected by the proposed
repeal wishes to express their data, views, and arguments orally
or in writing at a public hearing, they must make written re-
quest for a hearing and submit this request along with any
written comments to Tom Richmond, 0il and Gas Conservation
Division, 2535 S5t. Johns Avenue, Billings, Montana 59102. Any
comments must be received no later than February 25, 1996.
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6. If the agency receives requests for a public hearing on
the proposed repeal from either 10% or 25, whichever is less, of
the persons who are directly affected by the proposed repeal;
from the administrative code committee of the legislature; from a
governmental subdivision or agency; or from an association having
not less than 25 members who will be directly affected, a hearing
will be held at a later date. Notice of the hearing will be
published in the Montana Administrative Register. Ten percent of
those persons directly affected has been determined to be greater
than 25 based on the number of persons involved in the production
of o0il and natural gas.

BOARD OF OIIL. AND GAS CONSERVATION

-~ ///54:@
T
THOMAS P. RICHMOND, DONALD D. MacINTYRE,
ADMINISTRATOR RULE REVIEWER

Certified to the Secretary of State January 12, 1996.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the ) NOTICE OF
amendment of rule 16.32.399K } PROPOSED AMENDMENT
pertaining to utilization )

review in medical assistance } NO PUBLIC HEARING
facilities ) CONTEMPLATED

TO: All Interested Persons

1. On February 26, 1996, the Department of Public Health
and Human Services proposes to amend rule 16.32.399K pertaining
to utilization review in medical assistance facilities.

2. The rule as proposed to be amended provides as
follows:

REVIEW (1) A medical assistance facility must:

(a) Have in effect a utilization review plan to review
services furnished by the facility and by members of its medical
staff to patients.

(b) Contract with the state peer review organization (PRO)
or its department approved equivalent to do the following:

(i) Certify whether all admissions to the facility in
the facility's first 12 months of operation were medically
necessary;

(ii) rin he facilj first 12 m o i

Provide provide consultation to the facility sometime between
the 48th and 72nd hour of eaeh—patientis Lhe stay of each

d i i concerning
discharge plans for the patient (e.g. transfer to the hospital,
discharge to @ skilled nursing facility, discharge to homer
eter) ;

(iii) Periodically sample facility cases and review them
to determine the medical neceassity of the professional services
furnished, including drugs and blologlcalsﬂ, during the
facility’s first 12 wonths of operation, the review must include
retrospective review of 25% 9f the caseg of patients admitted to

Af he medical a 0 cilit

mmmwmmwmmmu
with the state PRO or jits Wﬂ_@gmm

written a 1n roject

v uivalen r abstraction or completing th
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fr -8j ubmitej u
t [o] d T uival

AUTH: Sec. 50-5-103, MCA
EMP: Sec. 50-5-101, 50-5-103 and 50-5-204, MCA
3. The proposed amendments to the licensing rule prescribing the

utilization review standards that medical assiatance facilities (MAFs) must
meet are necessary in order to implement a lesser standard of

overview by the state peer review organization (PRO) or its
department approved equivalent for medical agsistance
facilitiea. The rule, in its current form, took effect on April
28, 1989, and requires medical assgistance facilities to contract
with the state PRO to certify whether all admissions to the
facility were medically necessary and to provide consultation to
the facility concerning discharge plans for all patients. The
department and the state PRO have determined that continual
review of all admissions to a facility and of discharge plans
for all patients admitted to the facility beyond the facility's
initial 12 months of operation is no longer necessary, given the
lack of problems detected by the state PRO in its long term
contracted review of medical assistance facilities. Therefore,
these proposed amendments are necessary to eliminate standards
that are more strict than actually needed for its purpose.

The amended rule will require the state PRO to certify
whether all admissions to the facility in the facility’s first
12 months of operation were medically necessary and to provide
consultation to the facility concerning discharge plana for all
patients admitted in the facility’s first 12 months of
operation. Additionally, the amended rule clarifies that
periodic sampling by the state PRO will involve a retrospective
review of 25% of all cases involving patients admitted to the
facility in the facility's first 12 months of operation.
Thereafter, facility involvement in cooperative projects with
the state PRO or its department approved equivalent will meet
the periodic sampling requirement.

4. Interested persons may submit their data, views, or
arguments concerning the proposed amendment in writing to
Russell E. Cater, Chief Legal Counsel, Office of Legal Affairs,
Department of Public Health and Human Services, P.O. Box 4210,
Helena, Montana 59604-4210, no later than February 22, 1996.

5. If a party who is directly affected by the proposed
amendment wishes to express his or her data, views, and argu-
ments orally or in writing at a public hearing, he or she must
make a written request for a hearing and submit this request
along with any written comments he or she has to Russell E.
Cater, Chief Legal Counsel, Office of Legal Affairs, Department
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of Public Health and Human Services, P.0. Box 4210, Helena,
Montana 59604-4210, no later than February 22, 1996.

6. If the department receives requests for a public
hearing on the proposed action from either 10% or 25, whichever
is less, of the persons who are directly affected by the
proposed amendment; from the Administrative Code Committee of
the legislature; from a governmental subdivision or agency; or
from an association having not fewer than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be one, based on the number of
medical assistance facilities within Montana.

Rule Reviewer Director, Public He&lth afd

Human Services

Certified to the Secretary of State January 12, 1996.
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BEFORE THE DEPARTMENT OF PUBLIC HEALTH
AND HUMAN SERVICES OF THE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING
ON THE PROPOSED
AMENDMENT OF RULES

In the matter of the )
amendment of rules 46.12.506 )
and 46.12.508 pertaining to )
medicaid reimbursement for )
outpatient hospital )
emergency, clinic and )
ambulatory surgery services )

TO: All Interested Persons

1. On February 14, 1996, at 1:30 p.m, a public hearing
will be held in Room 306 of the Social and Rehabilitation
Services Building, 111 N. Sanders, Helena, Montana to consider
the proposed amendment of rules 46.12.506 and 46.12.508
pertaining to medicaid reimbursement for outpatient hospital
emergency, clinic and ambulatory surgery services.

The Department of Public Health and Human Services will
make reasconable accommeodations for persons with disabilities who
wish to participate in this public hearing. If you request an
accommodation, contact the department no later than 5:00 p.m.
on February 5, 1996, to adviee us of the nature of the
accommodation that you need. Please contact Dawn Sliva, P.O.
Box 4210, Helena, MT 59604-4210; telephone (406)444-5622; FAX
(406)444-1970.

2. The rules as proposed to be amended provide as follows:

46.12 ,506 OUTPATIENT HQSPITAL SERVICES, DEFINITION (1)
through (4) remain the same.

(5) "Partial hospitalization sgervices" means partial
hospitalization as defined in the Montana medicaid partial
hospitalization policy (May 1995 edition). The department
adopts and incorporates by reference the Montana medicaid
partial hospitalization policy (May 1995 edition). A copy of
the policy may be obtained through the Department of Public
Health and Human Serv1cea, Medicaid—Sersvices—Pivieion Health

1j n Vi vision, 111 N. Sanders, P.0O. Box 4210,
Helena, MT 59604-4210.
(6) through (7) Remain the same.

AUTH: Sec. 53-2-201 and 53-6-113, MCA.
IMP: Sec. 53-2-201, 53-6-101, 53-6-}111, 53-6-113 and
63-6-141, MCA

46. 150 QUTPATIENT HOSP SERV I MEN

(1) remains the same.

(2) Except for the services reimbursed as provided in (3}
through 9 (12), all facilities will be reimbursed on a
retrospective basis. Allowable costs will be determined in
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accordance with ARM 46.12.509(2) and subject to the limitations
specified in ARM 46.12.509(2) (a), (b) and (¢). The department
may waive retrospective cost settlement for such facilities
which have received interim payments totaling less than $100,000
for inpatient and outpatient hospital services provided to
Montana medicaid recipients in the cost reporting period, unless
the provider requests in writing retrospective cost settlement.
Where the department waives retrospective cost settlement, the
provider‘’s interim payments for the cost report period shall be
the provider’s final payment for the period.

(2) (a) remains the same.

(3) Except as otherwise gpecified in these rules, the
following outpatient hospital services will be reimbursed under
a prospective payment methodology for each service as described
in (4) through 493 (12) of this rule.

(4) remains the same.

m linic vigi m he cri i
i r ncy vigi X ifi n a) (i r
es f rgenc m ini rvice groups for
e mmun i i nd non- ommun i i are

‘ i jtal emergency room
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(5) remains the same in text but ig renumbered (6}.

46+ (7) Dialysis visits will be reimbursed at the
provider’s medicare composite rate for dialysis services
determined by medicare under 42 CFR subpart H. The facility's
composite rate is a comprehensive prospective payment for all
modes of facility and home dialysis and constitutes payment for
the complete dialysis treatment, except for a physician’'s
professional services, separately billable laboratory services
and separately billable drugs. The provider must furnish all of
the necessary dialysis services, equipment and supplies.
Reimbursement for dialysis services and supplies is further
defined in the Medicare Provider Reimbursement Manual, HCFA Pub.
15 (referred to as “Pub. 15"). For purpcses of mpecifying the
services covered by the composite rate and the services that are
geparately Dbillable, the department hereby adopts and
incorporates herein by reference Pub. 15. A copy of Pub. 15 may
be obtained through the Department of Public Health and Human
Services, Mediecaid Gerviees-biviadern Health Policy and Servicesg
Djvision, 111 N. Sanders, P.0O. Box 4210, Helena, MT 59604-4210.

(7) through (7)(e) remain the same but are renumbered (8)
through (8) (e).
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483 (9) Imaging services will be reimbursed on a fee

basis. For each imaging service or procedure, the fee will be
' 160%

of the technical component of the medicare resource-based
relative value Bcale (RBRVS) or, if there is no technical
component under RBRVS for the procedure, the fee will be 100% of
the global amount of the medicare RBRVS. The imaging services
reimbursed under this subsection are the individual imaging
services listed in the 70000 seriea of the Current Procedural
Terminology, Fourth Edition (CPT-4). For imaging services where
no medicare fee has been assigned, the fee is 62% of usual and
customary charges for a hospital designated as a sole community
hospital as defined in ARM 46.12.503 or 60% of usual and
cuatomary charges for a hospital that is not designated as a
sole community hospital as defined in ARM 46.12.503.

493 (10) Other diagnostic services will be reimbursed on
a fee basis. For each diagnostic service or procedure, the fee
will be Vi 4
or 160% of the technical component of the medicare resource-
based relative value scale (RBRVS) or, if there is no technical
component under RBRVS for the procedure, the fee will be 100% of
the global amount of the medicare RBRVS. The individual
diagnostic services reimbursed under this subsection are those
listed in the Current Procedural Terminology, Fourth Edition
(CPT-4) in Addendum K to Chapter VII, Bill Review, of the
Medicare Part A Intermediary Manual, Part 3 (HCFA Pub. 13-3).

Servi 1th Poli 1 Sexvi Diviei i sand
P.O. Box 4210. Helena, MT 59604-4210.
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AUTH: Sec. 53-2-20]1 and 5$3-6-113, MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111,53-6-113 and
53-6-141, MCA

3. The proposed changes to ARM 46.12.508(2) and (3) and
the additions of proposed (10) through (12) revise the current
reimbursement methodology for emergency room, clinic services
and ambulatory surgery services under the medicaid outpatient
hospital program. The Department proposes to adopt prospective
payment methodologies to replace the current retrospective cost-
based approach for these services, The 1993 legislature
authorized a study and evaluation of medicaid outpatient
hospital reimbursement, and the atudy was performed by Abt
Associates on behalf of the department. Abt Associates
recommended and the department concura, that these services be
reimbursed uasing a prospective methodology.

The proposed rule changes are neceasary to adopt a more
efficient and- cost effective reimbursement methodology for
emergency room, clinic services and ambulatory surgery
services. The proposed prospective methodology is designed to
pay hospitals reasonable reimbursement amounts, while
encouraging efficiency and cost containment in the provision of
services. Under the current retrospective cost-based system,
providers are reimbursed actual allowable costs with certain
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limitations based upon a cost report filed after the time period
in question. The proposed system reimburses a predetermined fee
amount. The fee is not adjusted after the filing of the cost
report even though the provider’s actual costs may exceed the
fee. Providers have an incentive to hold costs within the fee
amounts.

The propoeed rule changes would exempt isolated hospitals and
medical assistance facilitiea (MAFs) from the proposed
prospective payment methodology because of the more difficult
financial and market conditions experienced by these facilities
and the desire to assure access to medical care for rural
Montanans. Isclated hospitals and MAF's are now exempt from the
prospective payment wethodologies for inpatient hospital
services. Isolated hospitals and MAF’s are currently subjected
to prospective payment for laboratory, imaging and other
diagnostic services and the ER screen fee. The Department will
continue prospective payment for these services.

The proposed changes to ARM 46.12.508(8) and (9) are necespary
to correctly describe the intended methodology, by inserting
language that was inadvertently omitted in a prior rule adoption

proceeding. The reimbureements specified in the current rule
are subject to the limitation that payments will not exceed
usual and customary charges. The proposed changes to ARM

46.12.506(5) and 46.12.508(6) are necessary to update the title
of the division that administers the wmedicaid outpatient
hospital services program. The proposed change to ARM
46.12.506(2) is necessary to correct a typographical error by
inserting a space between "2" and "hours".

In the aggregate, this change in reimbursement wmethodology is
estimated to be budget neutral. The medical care advisory
committee has been notified of this proposed change. A copy of
this notice is available at local county human service offices.

The proposed changes will apply to outpatient hospital services
provided on or.after April 1, 1996.

q. Interested parties may submit their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to Russell E.
Cater, Chief Legal Counsel, P.0O. Box 4210, Helena, MT 59604-
4210, no later than February 22, 1996,

5. The Office of Legal Affairs, Department of Public
Health and Human Services has been designated to preaide over
and_conduct the hearing.

Wﬁﬂﬁﬂ &L (e peforsr
Rule Reviewer Director, Public¢ Health an

Human Services

Certified to the Secretary of State January 12, 1996.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment. of rules
46.12.590, 46.12.591,
46.12.592, 46.12.593,
46.12.595 and 46.12.599
pertaining to medicaid
reimbursement for
residential treatment
services

NOTICE OF PUBLIC HEARING
ON THE PROPOSED
AMENDMENT OF RULES

TO: All Interested Persons

1. On February 14, 1996, at 3:00 p.m., a public hearing
will be held in Room 306 of the Social and Rehabilitation
Servicea Building, 111 Sanders, Helena, Montana to c¢onsider the
proposed amendment of rules 46.12.590, 46.12.591, 46.12.592,
46.12.593, 46.12.595 and 46.12.599 pertaining to medicaid
reimbursement for residential treatment services.

The Department of Public Health and Human Services will
make reasonable accommodations for persons with disabilities who
wish to participate in this public hearing. If you request an
accommodation, contact the department no later than 5:00 p.m. on
February 2, 1996, to advige us of the nature of the
accommodation that you need. Please contact Dawn Sliva, P.O.
Box 4210, Helena, MT 59604-4210; telephone (406)444-5622; FAX
(406)444-1970.

2. The rules as proposed to be amended provide as
follows:

DEFINITIONS (1) through (2) (i) remain the same.

(3) "Regdidential treatment facility" wmeans a facility
licensed by the department ef—health—and-environmental-seieneces,
or the equivalent agency in the state in which the facility is
located, as a residential treatment facility as defined in 50-5-
101, MCA or the equivalent category in the state where the
facility is located.

(2) (k) and (2) (1) remain the same.
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(m) "Beds available" means the number of residential
treatment beds for which the facility has been licensed by the
department efhealth and-envirenmental—seiences.

(2) (n) remains the same.

AUTH: Sec. 53-2-201 and §3:6-113, MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111., 53-6-113,
53-6-139 and 53-6-141, MCA

46,12,591 RESIDENTIAL TREATMENT SERVICES, PARTICIPATION
REOQUIREMENTS (1) and (2) remain the same.

(a) maintain a current license as a residential treatment
facility under the rules of the department—ef—healeh—and
envirenmental—gciences ! i ivisi
to provide residential psychiatric care, or, if the provider's
facility is not located within the state of Montana, maintain a
current license in the equivalent category under the laws of the
atate in which the facility is located;

(b} maintain a current certification for Montana medicaid
under the rules of the department—eof—health—and—environmental
seienees department's guality assurance division to provide

residential psychiatric care or, if the provider's facility is
not located within the state of Montana, meet the requirements
of subseetiens (g) and (h);

(2) (c) through (2) (h) remain the same.

(i) provide residential psychiatric care according to the
service requirements for individuals under age 21 specified in
Title 42 CFR, part 441, subpart D (October 1, 1992), which is a
federal regulation which is herein incorporated by reference.
A copy of these requlations may be obtained through the
Department of Public Health and Human Services, Mediecaid
Serviees-Biviston Mental and Addictive Disorders Division, 111
N. Sanders, P.0O. Box 4210, Helena, MT 59604-4210;

{2) (j) remains the same.

AUTH: Sec. 53-2-201 and 53-6-113, MCA

IMP: Sec. 53-2-201, 53-6-101, 53-6-3111, 53-6-113,
53-6-139 and 53-6-141, MCA

46€.12.592 RESIDENTIAL TREATMENT SERVICES., REIMBURSEMENT

(1) For residential treatment services provided on or
after April 1, 1996, the Montana medicaid program will pay a
provlder for each Patlent day i&.DIQ!AQQQWAD_LHEEQ_IBlﬂﬂ* the
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(a) Medicaid payment is not allowable for treatment or
services provided in a residential treatment facility that are
not within the definition of residential psychiatric care in ARM
46.12.590 and unless all other applicable requirements are met.

2 13 B {11 be-d i nedi : e
Euuu:ull,‘ pred *;ng—p*ingipieﬂ—ﬂur—deféaed—fnk—ehe
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rate except as provided ip (8)(a) {(p) _and (¢} and are not

+4 (10) Payment for residential treatment services
provided ocutside the state of Montana is—subjeet—to—theregquire-
mento—of will be made only undex the conditions specified in ARM
46.12.502(3) and thege ruleg. Reimbursement for residential
treatment services provided to Montana medicaid patients
recipientg in facilities located outside the state of Montana
will be limitedto—the—lesmer of+ 3 percentage of the provider’s
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(¢) the recipient is absent from the provider's facility
for no more than 72 consecutive hours per absence, unless the
department or its designee determines that a longer absence is
medically appropriate and has authorized the longer absence in
advance of the absence.

(12) remains the same in text but is renumbered (13).

4334 {(14) The provider must submit to the deparementis
medicaid-serviees Mental and Addictive Disorders division or its
designee a request for a therapeutic home visit bed hold, on the
appropriate form provided by the department, within 90 days of
the first day a recipient leaves the facility for a therapeutic
home visit. Reimbursement for therapeutic home visits will not
be allowed unless the properly completed form is filed timely
with the department‘s—medieaid-gerviees Mental and Addictive
Disorderg division or its designee.

(14) remains the same in text but is renumbered (15).

AUTH: Sec. 53-2-201 and 53-6-113, MCA
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IMP: Sec. 23-2-201, 53-6-101, 53-6-111, 23-6-113 and
53-6-141, MCA

46.12.593 RESJDENTIAL TREATMENT SERVICES, ALLOQWABLE COST .
COST REPORTING AND AUDITS +3H—Fhe-procedures—ond—forme—for
- . ink . ; . foll .

4a> (3) The facility must record and report costs in
accordance with these rules and generally accepted accounting
principles as defined by the American institute of certified
public accountants. The facility muat maintain appropriate
accounting records which will enable the facility to fully
complete the cost report in the form required by the department.

4B+ (4) Providers must use the accrual method of account-
ing for recording and reporting costs, except that, for
governmental institutions that operate on a cash method or a
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modified accrual method, such methods of accounting will be
acceptable.

4e¥ (5) Cost finding means the procesas of redistributing
the data derived from the accounts ordinarily kept by a facility
to ascertain its costs of the various services provided. Cost
finding is the resolution of the costs by allocation of direct
costs and proration of indirect costs. In preparing cost
reports, all providers must uge the methods of cost finding
described at 42 CFR 413.24 (1991) which the department hereby
adopts and incorporates herein by reference. 42 CFR 413.24
(1991) is a federal regulation setting forth methods of cost
finding. A copy of the regulation may be obtained from the
Department of Public Health and Human Services, Medieaid
BervieesPivieien Mental and Addictive Digorders Division, 111
N. Sanders, P.O. Box 4210, Helena, MT 59604-4210.

44} (§) Provider costs must be reported based upon the
provider's fiscal year using the financial and statistical
report form provided by the department. The use of the
department's financial and statistical report form is mandatory
for participating facilities. These reports must be complete

and accurate. Incomplete reports or reports containing
inconsistent data will be returned to the provider for
correction. The department will not accept or use for any

purpose a cost report for any period greater than 12 months,

i+ (a) The provider must file ita cost report and
supporting documents with the department within 90 daya of the
closing date of its fiscal year.

+i+)+ (b) In the event a provider does not file a complete
cost report complying with these rules within 90 days of the
closing date of its fiscal year, an amount equal to 10% of the
provider's total reimbursement for the following month shall be
withheld by the department. If the report is overdue or
incomplete for more than 30 days, 20% shall be withheld. For
each gucceeding 30 days the report is overdue or incomplete, the
provider's total reimbursement shall be withheld. All amounts
go withheld will be payable to the provider upon submission of
a cost report ‘which complies with these rules. Unavoidable
delays may be reported with a full explanation and a request
made for an extension of time limits prior to the filing
deadline. However, there is a limit of one 30-day extension per
cost report.

++443 (¢} Failure to submit a cost report will result in
recovery by the department of all amounts paid by the department
for the fiscal year covered by the cost report.
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+ivr {d) Cost reports must be executed by the individual
provider, a partner of a partnership provider, the trustee of a
trust provider or an authorized officer of a corporate provider.
The person executing the reports must sign under penalties of
false awearing, that he has examined the report including
accompanying schedules and statements, and that to the best of
his knowledge and belief, the report is true, correct, and
complete, and prepared conaistent with governing laws,
regulations and accounting principles.

+et (7)1 Records of financial and statistical information
supporting cost reports must be maintained by the provider and
the department for 3 years after the date a cost report is
filed, the date the cost report is due or the date upon which a
disputed cost report is finally settled, whichever is later.

+i) (a) Each provider must maintain, as a minimum, a chart
of accounts, a general ledger and the following ledgers and
journals: revenue, accounts receivable, cash receipts, accounts
payable, cash disbursements, payroll, general journal, resident
census records identifying the level of care of all residents
individually, all records pertaining to private pay residents
and resident trust funds.

++i+ (b) Busineas records of any related party, including
any parent or subaidiary firm, related to a provider must be
available at the facility to support allowable costs. The
owner's or related party's personal financial records relating
to the facility also muat be available at the facility to
support allowable costs. Any costé not so supported will not be
allowable.

+£> (8} The department or its designee may perform a desk
review of cost reports and may conduct on-site audits of
provider records. Audits will meet generally accepted auditing
standards as defined by the American institute of certified
public ae@eunts accountants.

+3 {a) Cost information as developed by the provider must
be complete, accurate and in sufficient detail to support
payments made for gervices rendered to recipients and recorded
in such a manner to provide a record which is auditable through
the application of reasonable audit procedures. The information
which may be used to document costs must include all ledgers,
books, records and original evidence of «cost (purchase
requisitiona, purchase orders, vouchers, checks, invoices,
requisitions for materials, inventories, labor time cards,
payrolls, bases for apportioning costs, etc.) which pertain to
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the determination of reasonable cost. Documentation created
after the fact will not be sufficient to support such costs.

4+ (b) All of the above records and documents must be
available at the facility at all reasonable times after
reasonable notice and subject to inspection, review or audit by
the department, the federal department of health and human
services, the Montana legiglative auditor, and other authorized
governmental agencies.

+i+4)> (g) Upon refusal of the provider to make available
and allow access to the above records and documents, all
payments made by the department during the provider's fiscal
year to which those records relate shall be recovered in full by
the department,

44+ (9) 1In addition to the requirements of subsection—1};-
+£) (8), the department may require out-of-state providers to
submit a copy of their most recent audit report in those
instances where the provider has not prepared or is not required
to prepare a HCFA form 2552. The audit report must have been
performed in accordance with generally accepted auditing
standards ag defined by the American institute of certified
public accountants.

AUTH: Sec. 2-4-201, 53-2-201 and 53-6-113, MCA
IMP: Sec. 2-4-201, 53:-2-201, 53-6-101, 53-6-111, 53-6-113
and 53-6-141, MCA

46.12.595 RESIDENTIAL TREATMENT SERVICES, COST SETTLEMENT
AND UNDERPAYMENT (1) For facilities located +m gutside the

Btate of Montana, the department wiid may, as provided in_(2).

perform cost settlements and correct overpayments and
underpayments in accordance with the provisions of ARM
46.12.5089.

(2) remains the same.

AUTH: Sec. 53-6-113, MCA
IMF: Sec. 53-2-201, 53-6-101, 53-6-111, 53-6-113 and
53-6-141, MCA

46.12,599 - RESIDENTIAL TREATMENT SERVICES, CERTIFICATION OF
(1) through (9) remain the same.
(10) If the department's utilization review agent fails to

timely review a request for authorization or timely make a
determination on an authorization or informal reconsideration
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request, the provider may make written inguiry to the agent
regarding the status of the matter. If the provider does not
receive a satisfactory response within a reasonable time, the
provider may contact the Department of Public Health and Human
Services, Medieaid—Herviees—Pbivisien Mental and Addictive
Disorder Divigion, 111 N. Sanders, P.0. Box 4210, Helena, MT
59604-4210 for assistance ts in obtaining a determination.
(11) and (12) remain the same.

AUTH: Sec. 2-4-201 and 53-6-113, MCA

IMP: Sec. 2-4-201, 53-2-201, 53-6-101, 53-6-111, 53:-6:-113
and 53-6-141, MCA

3. The primary purpose of the proposed rule changes is to
adopt a new reimbursement methodology for residential treatment
services. The proposed changes to ARM 46.12.592 would implement
a prospective system to replace the current retrospective cost-
based system. The proposed prospective system is the result of
several years of review and study by department staff and Abt
Associates. Abt contracted with the department to study and
recommend c¢hanges in reimbursement methodology for outpatient
hospital services and residential treatment services. A copy of
the Abt report is available upon regquest from the department’s
health policy and servicea division.

Abt has recommended that the program adopt facility specific
prospective rates for all in-state facilities. In the first year
of the rate system, in-state facilities would be paid 95% of
their projected cost, based upon audited cost reports from state
fiscal year 1994. The department anticipates that the change in
payment methods will increase the providera' incentives to
reduce costs and increase efficiency. The current methodology
recognizes 100% of allowable costs in the base period subject to
TEFRA limits. While the current system limits the rate of
increase from year to year, the base period costs are not
otherwise limited to account for inefficiency or lack of economy
in facility operations and expenditures. The proposed system
recognizes that some degree of inefficiency is present.

To encourage increased efficiency in the provision of
residential treatment center services, proposed payment rates
would transition from a facility-specific to a statewide basis.
In state fiscal year 1997-98, a limit will be determined and
facilities above the limit will be paid a 50/50 blend of their
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1997-98 projected cost and the limit. Effective July 1, 1998,
the blend factor would be eliminated and all facilities would be
paid the lower of the statewide rate or the facility-specific
rate. The department believes this approach is necessary to
slow the rate of growth in program expenditures for the
residential treatment program.

To assure that the cost containment incentives of the program
are not diluted by shifting of costs to other program service
categories, the per diem rate will be an all-inclusive bundled
rate with certain limited exceptions. The rate will cover and
include all psychiatric services provided to the recipient,
including psychologists, social workers, licensed professional
counselors, lab, pharmacy, and any treatment related to the
psychiatric diagnosis being treated. Physician services (e.g.,
psychiatrists) and other specified services will continue to be
paid separately. Thus, the residential treatment facility would
be responsible for providing all psaychiatric services while a
youth is in the facility. Serviceas which are not provided by
the RTC and are not related to the youth psychiatric diagnosis
(e.g. a broken arm) would continue to be paid separately.

Because the bundling requirement will result in some additional
cost to providers, an adjustment would be made to each
facility's base period costs to account for the increase.
Bundling refers to the combining of all the charges for
psychiatric services which are paid to various providers and
which under the proposal would now be paid to the residential
facilitiea. These services would be identified by the diagnosis
or by the drug category for pharmacy services. Since the
facilities would become responsible for some of the services for
which other providers are now paid separately, their payment
rates must be increased to account for the bundling. The
adjustments would be 2.0% for Yellowstone Treatment Centers,
0.7% for Shodair, and 2.7% for Rivendell. These calculations are
based on medicaid paid claime data for psychiatric services
provided to recipients in the respective facilities. The
department anticipates that the bundling adjustment will
reasonably cover the increased facility costs resulting from the
bundling requirement.

To account for inflation after the base period, costs (which

have been adjusted for bundling) would be indexed using the HCFA
Nursing Home without Capital Market Basket series that is
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available from DRI/McGraw Hill. There is no similar series for
residential treatment specifically, and since these facilities
provide long term care, the department believes that the nuraing
home index is the most appropriate index for this purpose. The
average index value in state fiscal year (SFY) 1994 was 1.365.
For March - June 1996, the latest forecast value of the index is
1.471, a change of 7.7%. The forecast average value in SFY 1997
is 1.504, a change of 10.2% from SFY 1994. The proposed payment
rates are based on DRI inflation projectiona. No retroactive
adjustments would be made after the period is over.

A gignificant advantage of prospective rate setting is that
rates are known in advance. The marginal benefit of retroactive
adjustments would be outweighed by the added burden on all
concerned, The department anticipates that on average, the
projections will approximate actual experience, but may be more
or less than the actual projection. Continuing department
analysis will be performed to compare the projections with
actual cost data as it becomes available. The department’s
experience with the same index in the nursing facility program
is that the projections are very accurate predictors of
inflation in the industry.

Accurate calculation of the statewide rate or limit requires
that facility-specific rates be weighted by actual medicaid days
data. It would be difficult to project accurately medicaid days
by facility. Accordingly, the most recent available medicaid
days data by facility, expressed on an annualized basis, would
be used.

New providers within Montana or new service locations for
existing providers would be paid final prospective rates, rather
than using interim rates followed by retrospective settlements
which is the current practice. The rate for new providers would
be equal to the lowest rate paid to an established facility.
For a facility that started operation on July 1, 1996, the rate
would be $213.27 per patient day. Alternative approaches were
considered, such as paying the statewide rate. However, the
department believes that the strong growth in bed availability
in the last two years demonstrates that the lower rate would be
adequate., For out-of-state providers, the current cost to
charge ratio payment methodology would be continued. The
department believes that the key to managing out-of-state
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spending is an effective prior approval process rather than
adoption of fully prospective rates.

One significant advantage of the proposed system is that it will
eliminate the need to perform cost settlements for Montana
facilities. Cost settlements are very labor intensive and time
consuming, and given the lack of adequate numbers of state
staff, are impossible to complete in any reasonably short time
period after the submission of cost reports. This creates long
term uncertainty for facility management as well as state budget
managers regarding the amount of program reimbursement. The
process also drives up the cost of services because providers
spend significant time and expense in completing the
settlements. In addition, it will promote consistency in
billing for both in-state and out-of- state facilities by
eliminating the wide variety of revenue codes which are

currently available to facilities for billing. The new
reimbursement system will give facilities a degree of certainty
concerning their present and future reimbursement rates. The

prospective rate system should allow the medicaid program to
more accurately predict expenditures associated with residential
treatment services.

Other proposed changes in ARM 46.12.592(4) are necessary to more
clearly state the methodology for reimbursement of out-of-state
services. The current rule language does not clearly specify
the cost to charge ratio approach that was intended and that is
employed in actual practice. This does not change current
department policy or intent.

Proposed ARM 46.12.592(2) and (10), and 46.12.593 would wore
logically organize the rules related to cost reporting. The
rules specifying allowable costs relate to the cost reporting
process and are located currently in ARM 46.12.592(2) and (10).
The proposed rule would relocate these rules in ARM 46.12.593
with the other rules relating to reporting of costs. Proposed
changes to ARM 46.12.595 are necessary to make the rule
consistent with the proposed prospective payment system, in
which there will be no cost settlements with in-state providers.
The rule would limit the cost settlement process to out-of-state
facilities and make clear that the process is discretionary under
the conditions described. Proposed new ARM 46.12.592(11) is
necessary to specify the circumstances under which rates for
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out-of-state facilities are interim and subject to
retrospective settlement.

Proposed changes to ARM 46.12.590, 46.12.591, 46.12.592(2) and
(13), 46.12.593(1)(c) and 46.12.599(10) wupdate agency and
division names which have changed as a result of the
reorganization of various health and human service agencies
enacted by the 1995 legislature.

For SFY 1996, the department estimates that the proposed
reimbursement system will vresult in a budget savings of
approximately $202,312 in total federal and state funds and for
SFY 1997 the savings are estimated to be approximately $929,225
in total federal and state funds. These estimates are
calculated based upon the expected savings resulting from
payment of 95% rather the current 100% of cost. Savings may be
greater or smaller depending upon other factors such as
inflation, the rate of growth in the number of recipient patient
days and other factors.

The medical care advisory committee has been notified of the
proposed changes. A copy of this notice is available at local
county offices of human services. The proposed changes will
apply to residential treatment services provided on or after
April 1, 1996.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Russell E.
Cater, Chief Legal Counsel, Office of Legal Affairs, Department
of Public Health and Human Services, P.0. Box 4210, Helena, MT
59604-4210, no later than February 22, 1996.

5. The Office of Legal Affairs, Department of Public

Health and Human Services has been designated to preside over
and conduct the hearing.

A
Rule Reviewer Director, Public Health and
Human Services

Certified to the Secretary of State January 12, 1996,
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BEFORE THE DEPARTMENT OF AGRICULTURE
STATE OF MONTANA

In the matter of the ) NOTICE OF AMENDMENT OF THE
amendment of ARM 4.12.3402 ) SEED LABORATORY ANALYSIS
) FEES RULE

TO: All Interested Persons:

1. On October 12, 1995, the department published a notice
of a proposed amendment of the above-satated rule in the Montana
Administrative Register at page 2084, issue No. 19.

2. The department has adopted the amendment as proposed.

3. The department has thoroughly considered all comments
and testimony received. The department received three written
comments from one person and one oral comment. Those comments
and the department's responses are as follows:

COMMENT 1;: The rules should not be adopted to raise seed
laboratory fees until a better explanation is made that the
raise is needed.

RESPONSE: The fees collected by the seed laboratory defray the
operating costs (80-5-110, MCA). The new schedule establishes
fees for various types of agricultural seeds commensurate with
the cost of each analysis. The new fee structure will increase
yearly income which 1s necessary because the laboratory has
been operating a deficit budget assisted by cash reserves. For
example, in 1993, income was $71,829 and expenses were $74,642.
In 1994, income was $87,653 and expenses were $92,699. During
this period, the reserve account declined from about $12,000 to
$4,000. The program should maintain a reserve account of
approximately $10,000 for contingent expenses associated with
accrued personnel services such as annual leave and sick leave.
Certain items of laboratory seed analysis equipment will also
need replacement soon which will require expenditures above
that in 1993 or 1994 when no seed analysis equipment was
purchased. Additional expenses have been associated with
increased salaries and benefits required under the state pay
plan. The new fee structure will increase revenues in the
range of $4,000 to $10,000 yearly depending upon the amount and
types of samples received.

COMMENT 2: The rules should not be adopted until the fee cash
balanceg that exist now are used or will be depleted in the
near future.

See response to comment 1. Under the current fee
structure, reserve account balances have decreased to about
$4,000. The reserve account will probably be depleted within
one to two years under the current fee structure. A reserve
account of about $10,000 should be maintained to meet
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contingent liabilities such as the payment of accrued annual
leave and s8ick leave should laboratory personnel leave.

The fees should not be raised until consideration
is given in raising some fees and lowering others to better
benefit seed laboratory users while still raising revenue for
the laboratory and improving processing of certain sarvices to
customers,

RESPONSE: Fees have been established based on the actual cost
of the analysis. This has actually resulted in certain fees
being lowered and others being raised. For example, the new
fee structure increases the fees for grass seads but decreases
fees for oats, spelt, safflower, sunflower, sanfoln, sorghum
and sudan grass. The fee for barley stripe mosaic testing
decreased from $52.50 to $30.00 which reflects the actual cost
of the test.

COMMENT 4: The proposed rules raise the seed laboratory fees
to a point where the service is not affordable.

RESPONSE: The agricultural experiment station seed laboratory
has recommended that the new fees are necessary to defray the
expenses incurred by the laboratory. The records and
projections for income and expenses support this
recommendation. The department concludes that the
recommendation is consistent with the provisions for fees
esatablished in 80-5-110, MCA.

DEPARTMENT OF AGRICULTURE

7

W. Ralph Peck Timoth Meloy
Director Attorney
Rule Reviewer

Certified to the Secretary of State this Zat‘day of
1996 /7
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE

OF THE STATE OF MONTANA
In the matter of the repeal of ) NOTICE OF REPEAL
Title 6, Chapter &, Sub-Chapter 4 )
pertaining to college student )
life insurance. )

TO: All Interested Persons.

1. On December 7, 1995, the state auditor and
commissioner of insurance of the state of Montana published
notice of proposed repeal of Title 6, Chapter 6, Sub-Chapter 4
concerning college student life insurance. The notice was
published at page 2573 of the 1995 Montana Administratcive
Register, issue number 23,

2. The agency has repealed rules 6.6.401 through
6.6.410, found on pages 6-117 through 6-119 of the
Administrative Rules of Montana.

AUTH: 33-1-313, MCa
IMP: 2-4-314, MCA
3. No comments were received.

By;

Puty Insurance Commissioner

-~

Gary Jo7 Spaeth
Rules Reviewer

Certified to the Secretary of State this 12th day of January,
1996.
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE
OF THE STATE OF MONTANA
In the matter of the repeal of ) NOTICE OF REPEAL
Sub-Chapter 23 of Chapter & of )
Title 6 regarding the Montana )
Insurance Assistance Plan. )

TO: All Interested Persons.

1. On November 22, 1995, the state auditor and
commissioner of insurance of the state of Montana published
notice of proposed repeal of Sub-Chapter 23 of Chapter 6 of
Title 6 concerning the Montana Insurance Assistance Plan. The
notice was published at page 2448 of the 1995 Montana
Administrative Register, issue number 22.

2. The agency has repealed rules 6.6.2301 through
6.6.2309, found on pages €-237 through 6-239 of the
Administrative Rules of Montana.

AUTH : 33-8-205, MCA
IMP: 33-8-205, MCA
3. No comments were received.

Certified to the Secretary of State thig 12th day of January,
1996.
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE
OF THE STATE OF MONTANA
In the matter of the repeal of ) NOTICE OF REPEAL
Sub-Chapter 29 of Chapter 6 of )
Title 6 regarding the prelicensing )
education program.

TO: All Interested Persons.

1. On November 22, 1995, the state auditor and
commissioner of insurance of the state of Montana published
notice of proposed repeal of Sub-Chapter 29 of Chapter 6 of
Title 6 concerning the prelicensing education program. The
notice was published at page 2444 of the 1995 Montana
Administrative Register, issue number 22,

2. The agency has repealed rules 6.6.2901 through
6.6.2907, found on pages 6-259 through 6-259.5 of the
Administrative Rules of Montana.

AUTH: 33-1-313, MCA
IMP: 33—17—297 through 33-17-209, MCA
3. No comments were received.

Y Spae
Reviewer

Certified to the Secretary of State this 12th day of January,
1996,
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE
OF THE STATE OF MONTANA

In the matter of the repeal of )
Sub-Chapter 32 of Chapter & of )
Title é regarding the pricing of )
noncompetitive or volatile lines. )

NOTICE OF REPEAL

TO: All Interested Persons.

1. On November 22, 1995, the state auditor and
commissioner of insurance of the state of Montana published
notice of proposed repeal of Sub-Chapter 32 of Chapter 6 of
Title 6 concerning the pricing of noncompetitive or volatile
lines. The notice was published at page 2446 of the 1995
Montana Administrative Register, issue number 22.

2. The agency has repealed rules 6.6.3201 through
6.6.3206, found on pages 6-851 through 6-854 of the
Administrative Rules of Montana.

AUTH: 33-1-313, MCA
IMP: 33-16-231 through 33-16-236, MCA
3. No comments were received.

Mark O'Keefe

By:

eputy Insurance Commissioner

Gary . Spaeth
Rules Reviewer

Certified to the Secretary of State this 12th day of January,
1996.
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE

OF THE STATE OF MONTANA
In the matter of the amendment of ) NOTICE OF AMENDMENT
Rule 6.6.4001 pertaining to the )
valuation of securities other than )
rhose specifically referred to in )
statutes. )

TO: All Interested Persons.

1. On December 7, 199%, the state auditor and
commissioner of insurance of the state of Montana published
notice of proposed amendment of rule 6.6.4001. The notice was
published at page 2575 of the 1995 Montana Administrative
Register, issue number 23,

2. The agency has amended rule 6.6.4001 as proposed.

3. No comments were received.

ngr of ance

By:

uty Insurance Commissioner

Gary L, Spaet
Rules Reviewer

Certified to the Secretary of State this 12th day of January,
1996.
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BEFORE THE BOARD OF MEDICAL EXAMINERS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the ) CORRECTED NOTICE ON
amendment, repeal and adoption) THE PROPOSED AMENDMENT,

of rules pertaining to ) REPEAL AND ADOPTION OF RULES
physician, acupuncturist, ) PERTAINING TO PHYSICIANS,

emergency medical technjcian, ) ACUPUNCTURISTS, EMERGENCY
physician assistant-certified,) MEDICAL TECHNICIANS, PHYSICIAN
podiatrist, and nutritionist ) ASSISTANTS-CERTIFIED,
licensure ) PODIATRISTS AND NUTRITIONISTS

TO: All Interested Persons:

1. On September 14, 1995, the Board of Medical Examiners
published a notice of public hearing on the proposed amendment,
repeal and adoption of rules pertaining to physician,
acupuncturist, emergency medical technician, physician
assistant-certified, podiatrist, and nutritionist licensure at
page 1736, 1995 Montana Administrative Register, issue number
17. The Board published an adoption notice of the rules at
page 2480, 1995 Montana Administrative Register, issue number
22. The rules were adopted exactly as proposed.

2. ARM 8.28.911(21) through (23) were inadvertently
numbered wrong in the original proposed notice. Those
subsections should have been numbered (20) through (22).
Replacement pages for this rule were filed on the 12/31/96
filing date.

BOARD OF MEDICAL EXAMINERS
JAMES BONNET, JR., M.D.

PRESIDENT
ﬁw/h/l @lmj&? BY: ﬁm,« %/l M
ANNIE M. BARTOS ANNIE M. BARTOS, CHIEF COUNSEL
RULE REVIEWER DEPARTMENT OF COMMERCE

Certified to the Secretary of State, January 12, 1996.
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BEFORE THE FISH, WILDLIFE, AND PARKS COMMISSION
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT
of ARM 12.6.901 creating a no )
wake spead zone near Rock Creek )
)
)

Marina in Ft. Pack Reservoir

To: All Interested Persons.

1. Oon November 22, 1995, the Fish, Wildlife and Parks
Commission (commission) published notice of the proposed
amendment of the above-captioned rule at page 2459, 1995 Montana
Administrative Register, issue number 22.

2. The commission has adopted the rule amendment as
propoaed,

AUTH: 87-1-303, 23-1-106, MCA; IMP: 87-1-303, 23-1-106, MCA
3. No adversse comments or testimony were received.
4. The rule has been reviewed and approved by the
Department of Public Health and Human Services as required by

§87-1-303(2), MCA, with a determination that the rule would not
have an adverse impact on public health or sanitation.

FIS WILDLIFE AND PARKS COMMISSION

.

S, Gnr

Robert N, Lane
Rule Reviewer

Stan Meyer,

Certified to the Secretary of State on! January 12, 1996.
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BEFORE THE BOARD OF CRIME CONTROL
DEPARTMENT OF JUSTICE
STATE OF MONTANA

In the Matter of the Transfer
of ARM 23.14.423, 23.14.424,
23.14.508 and 23.14.509; the

) NOTICE OF ADOPTION,

)

)
Amendment and Transfer of ARM )

)

)

)

AMENDMENT, AND TRANSFER
OF RULES

23.14.425, 23.14.501 and
23.14.502; and the Adoption
of New Rules I through XIV

TO: All Interested Persons:

1. On September 28, 1995, the board of c¢rime control
published notice of its intent to adopt, amend, and transfer the
above-captioned rules, at pp. 1873 through 1882 of the Montana
Administrative Register, Issue No. 18.

2. The board has adopted, amended and transferred the
rules as proposed with no substantive changes. However, the
board found it necessary to change several rule numbers and
catchphrases. Additionally, as ARM numbers have now been
asgigned to all the newly-adopted rulea, this notice includes the
correct numbers and catchphrases of all the adopted, amended, and
transferred rules.

3. The amended and/or transferred rules are numbered and
entitled as follows:

FORMER ARM 23.14.423 MINIMUM STANDARBE QUALIFICATIONS FOR
NOW ARM 23.14.52%5 THE-EMBLOYMENTOF DETENTION OFFICERS
FORMER ARM 23,14.424 REQUTREMENTS FOR DETENTION OFFICER BASIC
NOW ARM 23.14,5226 CERTIFICATIONE

FORMER ARM 23.14.42% REFERENCED ADMINISTRATIVE RULES OF
ARM 23.14.5083 MONTANA APPLY TO EULL-FIME-AND PART TIME

DRTBNTION NON-SWORN OFFICERS

FORMER ARM 23.14.501 MINIMUM STANBARDS QUALIFICATIONS FOR THE
NOW ARM 23.14.58610 EMBLOYMENT——OR PUBLIC SAFETY
COMMUNICATIONS OFFICERS

FORMER ARM 23.14.502 REQUIREMENTS FOR PUBLIC SAFETY

NOW ARM 23.14.58%11 COMMUNICATIONS OFFICER BASIC
CERTIFICATIONE

FORMER ARM 23.14.508 MINIMUM QUALIFICATIONS OF FOR PROBATION

NOW ARM 23.14.55%5 AND PAROLE OFFICERS

FORMER ARM 23.14.509 REQUIREMENTS FOR PROBATION AND PAROLE
NOW ARM 23.14.552¢ OFFICER BASIC CERTIFICATIONE
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. The new rules that the board adopts are numbered as
follows:

RULE I (ARM 23.14.504) ADOPTED AS PROPOSED
RULE II (ARM 23.14.512) ADOPTED AS PROPOSED
RULE III (ARM 23.14.513) ADOPTED AS PROPOSED
RULE IV (ARM 23.14.514) ADOPTED AS PROPOSED
RULE V (ARM 23.14.515) ADOPTED AS PROPOSED
RULE VI (ARM 23.14.516) ADOPTED AS PROPOSED
RULE VIT (ARM 23.14.527) ADOPTED AS PROPOSED
RULE VIII (ARM 23.14.528) ADOPTED AS PROPQSED
RULE IX (ARM 23.14.529) ADOPTED AS PROPOSED
RULE X (ARM 23.14.530) ADOPTED AS PROPOSED
RULE XI‘(ARM 23.14.531) ADOPTED AS PROPOSED
RULE XII (ARM 23.14.570) ADOPTED AS PROPOSED
RULE XIII (ARM 23.14.571) ADOPTED AS PROPOSED
RULE XIV (ARM 23.14.901) ADOPTED AS PROPOSED
5. No comments or testimony were received.

MONTANA BOARD OF CRIME CONTROL

By

ELLIS E. KI

v, /S S
Rule Reviewer

Certified to the Secretary of State, January _Llﬁ, 1996 .
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF AMENDMENT OF
amendment of ARM 24.30.102, ) ARM 24.30.102 AND
related to occupational safety) REPEAL OF ARM 24.30.201
and health standards for ) THROUGH 24.30.271

public sector employment, and )
the repeal of 71 rules related)
to logging safety for public )
sector employment )

TO ALL INTERESTED PERSONS:

1, On December 7, 1995, the Department published notice
at pages 2581 through 2584 of the Montana Adminigtrative
Register, Issue No. 23, to congider the amendment of ARM
24.30.102 and the repeal of ARM 24.30.201 through 24.30.271.

2. On January 3, 1996, a public hearing was held in
Helena concerning the proposed amendments and repeals. No oral
or written comments from the public were offered at that time.
No written comments were received prior to the closing date of
January 10, 1996,

3. The Department has amended ARM 24.30.102 exactly as
proposed.

4. The Department has repealed ARM 24.30.201 through
24.30,271 exactly as proposed.

5. The amendments and repeals are effective March 1,
1996,
David A. Scott Laurie Ekanger, “Commissioner
Rule Reviewer DEPARTMENT OF LABOR & INDUSTRY

Certified to the Secretary of State: January 12, 1996.
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BEFORE THE DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION
OF THE STATE OF MONTANA

NOTICE OF
REPEAL

In the matter of the repeal
of Rule 26.2.101, department
of state lands model
procedural rule

N Nt

TO: All Interested Persons.

1. Oon September 14, 1995, the Department of Natural
Resources and Conservation published a notice of proposed repeal of
rule 26.2.101 pertaining to the Department of State Lands
model procedural rules at page 1777 of the 1995 Montana
Administrative Register, Issue No. 17.

2. The agency has repealed rule 26.2.101 found on page
26-23 of the Administrative Rules of Montana.

AUTH: Section 2-4-201, MCA

IMP: Section 2-4-201, MCA

3. No comments were received.

DEPARTMENT OF NATURAL RESOURCES

NALD D. MacINTYRE,
RULE REVIEWER

A
Ceartified to the Secretary of State on January 42 , 1996,
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BEFORE THE DEPARTMENT OF NATURAL RESOURCES
ARD CONSERVATION
OF THE STATE OF MONTANA

In the matter of the repeal )
of Rules 26.2.628, 26.2.629, )
26.2.630, 26.2.634, 26.2.639, ) ROTICE OF REPEAL
and 26.2.641 through 26.2.663 )
pertaining to rules imple- )
manting the Montana )
environmental policy act )

TO: All Interested Persons.

1. on October 12, 1995, the Department of Natural
Resources and Conservation published a notice of proposed repeal of rules
26.2.628 through 26.6.630, 26.2.634, 26.2.639, and 26.2.641
through 26.2.663 pertaining to rules implementing the Montana
environmental policy act, at page 2098 of the 1995 Montana
Administrative Register lssue No. 19.

2. The agency has repealed rules 26.2.628, 26.2.629,
26.2.630, 26.2.634, 26.2.639, and 26.2.541 through 26.2.663
found on pages 26-50 through 26-52, 26-53, 26-56, and 26-56
through 26-74 of the Adwinistrative Rules of Montana.

AUTH: Section 2-4-201, MCA
IMP: Section 2-4-201, MCA
3. No comments were received.

DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION

Certified to the Secretary of State January , 1996.
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BEFORE THE DEPARTMENT OF NATURAL RESQURCES
AND CONSERVATION
OF THE STATE OF MONTANA

In the matter of the repeal )
of Rule 36.2.201, board model ) NOTICE OF REPEAL
procedural rule )

TO: All Interested Persons.

1. On September 14, 1995, the Department of Natural
Resources and Conservation published a notice of proposed repeal of
rule 36.2.201 pertaining to the board model procedural rules,
at page 1776 of the 1995 Montana Administrative Register,
Issue No. 17.

2. The agency has repealed rule 36.2.201 found on page
36-31 of the Administrative Rules of Montana.

AUTH: Section 2-4-201, MCA

INP: Section 2-4-201, MCA

3. No comments were received.

DEPARTMENT OF NATURAL RESQURCES

AND CONS, ;/TIZL/

UR R. CLIN@H, DIRECTOR

Lt O

DONALD D. MacINTYRE,
RULE REVIEWER

Y
Certified to the Secretary of State January /4Q , 1996.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE ADOPTION
AND AMENDMENT OF RULES

In the matter of the )
adoption of Rules I through )
XL, and the amendment of )
rules 46.10.801, 46.10.803, )
46.10.805, 46.10.808, )
46.10.809, 46.10.810, )
46.10.811, 46.10.823, )
46.10.825, 46.10.833 and )
46.10.835 pertaining to the )
traditional JOBS program, )
the FAIM JOBS program and )
FAIM employment and training )

TO: All Interested Persons

1. On December 7, 1995, the Department of Public Health
and Human Services published notice of the proposed adoption of
Rules I through XL and the amendment of rules 46.10.801,
46.10.803, 46.10.805, 46.10.808, 46.10.809, 46.10.810, 46.10.811
46.,10.823, 46.10.825, 46.10.833 and 46.10.835 pertaining to the
traditional JOBS program, the FAIM JOBS program and FAIM
employment and training at page 2619 of the 1995 Montana
Administrative Register, issue number 23.

2. The Department has amended rules 46.10.801, 46.10.803,
46.10.808, 46.10.809, 46.10.810, 46.10.823, 46.10.825, 46.10.833
and 46.10.835 as proposed.

3. The Department has adopted rules [RULE 1] 46.18.201
FAIM JOBS PROGRAM: PURPOSE; [RULE 1II] 46.18.202 FAIM JOBS
PROGRAM: DEFINITIONS; [RULE IV] 46.18.206 FAIM JOBS PROGRAM:
JOBS ACTIVITIES; |[(RULE V] 46.18.209 FAIM JOBS PROGRAM:
ALTERNATIVE WORK EXPERIENCE PROGRAM (AWEP); [RULE VI] 46.18.210
FAIM JOBS PROGRAM: PARTICIPATION REQUIREMENTS FOR EDUCATIONAL
ACTIVITIES; (RULE VII] 46.18.214 FAIM JOBS PROGRAM: JOBS CHILD
CARE; [RULE VIII] 46.18.215 FAIM JOBS PROGRAM: TWO FPARENT
HOUSEHOLD PARTICIPATION AND OTHER REQUIREMENTS; [RULE IX]
46.18.216 FAIM JOBS PROGRAM: REQUIREMENTS FOR SATISFACTORY
PROGRESS IN EDUCATIONAL AND WORK AND TRAINING ACTIVITIES; [RULE
X] 46.18.217 FAIM JOBS PROGRAM: JOB SEARCH; [RULE XI] 46.18.220
FAIM JOBS PROGRAM: ON-THE-JOB TRAINING (OJT) ; [RULE
XII] 46.18.221 FAIM JOBS PROGRAM: TRAINING SERVICES--POST-
SECONDARY; (RULE XIII] 46.18.222 FAIM JOBS PROGRAM: SUPPORTIVE
SERVICES AND ONE TIME WORK-RELATED EXPENSES AVAILABILITY; [RULE
XIV] 46.18.223 FAIM JOBS PROGRAM: AVAILABILITY OF SERVICES AFTER
LOSS OF PATHWAYS AFDC ELIGIBILITY; {RULE XV] 46.1B.226 FAIM JOBS
PROGRAM: LEAD AGENCY; [RULE XVII] 46.18.230 FAIM JOBS PROGRAM:
PARTICIPANTS EMPLOYABILITY PLAN AND JOBS CONTRACT; ([RULE XVIIT]
46.18,231 FAIM JOBS PROGRAM: CASE MANAGEMENT; [RULE XIX]
46.18.237 FAIM JOBS PROGRAM: GOOD CAUSE; [RULE XXI] 46.18.239
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FAIM JOBS PROGRAM: CONCILIATION; {RULE XXII] 46.18.240 FAIM JOBS
PROGRAM: FAIR HEARING PROCEDURE; [RULE XXIII] 46.18.243 FAIM
JOBS PROGRAM: WORK SUPPLEMENTATION PROGRAM, CONDUCT OF PROGRAM;
{RULE XXIV] 46.18.301 FAIM EMPLOYMENT AND TRAINING: PURPOSE;
[RULE XXV) 46.18.302 FAIM EMPLOYMENT AND TRAINING: DEFINITIONS;
[RULE XXV1] 46.18.305 FAIM EMPLOYMENT AND TRAINING: ELIGIBILITY;
[RULE XXVII1}] 46.18.309 FAIM EMPLOYMENT AND TRAINING:
ALTERNATIVE WORK EXPERIENCE PROGRAM (AWEP); [RULE XXIX]
46.18.310 FAIM EMPLOYMENT AND TRAINING: PARTICIPATION
REQUIREMENTS FOR EDUCATIONAL ACTIVITIES; {RULE XXX] 46.18.314
FAIM EMPLOYMENT AND TRAINING: CHILD CARE; [(RULE XXXI] 46.18.315
FAIM EMPLOYMENT AND TRAINING: TWO PARENT FAMILTES PARTICIPATION
AND OTHER REQUIREMENTS; [RULE XXXII] 46.18.318 FAIM EMPLOYMENT
AND TRAINING: POST-SECONDARY PARTICIPATION CRITERIA; [RULE
XXXITI] 46.18.319 FAIM EMPLOYMENT AND TRAINING: REQUIREMENTS FOR
SATISFACTORY PROGRESS 1IN EDUCATIONAL, WORK AND TRAINING
ACTIVITIES; [RULE XXXIV] 46.18.322 FAIM EMPLOYMENT AND TRAINING:
JOB SEARCH; [RULE XXXV] 46.18.323 FAIM EMPLOYMENT AND TRAINING:
ON-THE-JOB TRAINING (OJT); {RULE XXXVI) 46.18.326 FAIM EMPLOY-
MENT AND TRAINING: SUPPORTIVE SERVICES AND ONE TIME PATHWAYS
EMPLOYMENT RELATED EXPENSES AVAILABILITY; [RULE XXXVII]
46.18.329 FAIM EMPLOYMENT AND TRAINING: FAMILY INVESTMENT
AGREEMENT; [RULE XXXVIII] 46.18.330 FAIM EMPLOYMENT AND
TRAINING: GOOD CAUSE; {RULE XXXIX]} 46.18.331 FAIM EMPLOYMENT AND
TRAINING: SANCTIONS; [RULE XL] 46.18.332 FAIM EMPLOYMENT AND
TRAINING: FAIR HEARING PROCEDURE as proposed.

4. The Department has adopted the following rules as
proposed with the following changes:

RULE 111} 46,18.205 FAIM JOBS PROGRAM : EXEMPT

STATUS (1) remains as proposed.

{1) (b} and (1) (¢) remain as proposed in text but are
renumbered (1) (a) and (1) (b).

(2) The department, in collaboration with the participant,
will determine which component. or components of the JOBS program
are most appropriate for the pathways AFDC recipient. HOWEVER

T H
ICIPA IN.

(3) Individuale—will—Pbe—exempt THE EXEMPTIONS from
participation in FAIM-as JOBS aspecified in ARM 46.10.805(3) (a)
through (3) (m) —eubjeet—to—the —follewing—previeions+ DO NOT

v N
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AUTH: Sec. 53-4-212, MCA
IMP: Sec. 53-2-201, 53-4-211, 53-4-601 and 53-4-613, MCA

LEAD AGENCY (1) through (3) remain as proposed.

(4) The lead agency must coordinate and arrange for
gervices that will assure effective participation of
participants in the program and in FAIM. This includes possible
ALTERNATIVE WORK EXPERIENCE PROGRAM (AWEP) site development and
consultation and concurrences procedures for county pathways
participants not in JOBS.

(s) remaiqs ag proposed.

AUTH: Sec., 53-4-212, MCA
IMP: Sec. 53-2-201, 53-4-211, 53-4-60]1 and 53-4-613, MCA

IRULE XX] 46.16.238 FAIM JOBS PROGRAM: SANCTIONS

(1) After referral to the JOBS program, a pathways recip-
ient who is required to participate in the FAIM JOBS program and
who, without good cause, refuses or fails to participate in the
program or refuses or fails to accept or maintain employment
will lose, as provided for in (3), their portion of the pathways
grant. The sanctions will be imposed for failure to participate
in any aspects of the program including orientation, assessment,
employability+ plan development, case management and
participation in assigned componentsa.

(2) through (4) (b) remain as proposed.

‘12 : il N

AUTH: Sec. 53-4-212, MCA
IMP: Sec. 53-2-201, 53-4-211, 53-4-60] and 53-4-613, MCA

L \"A
ACTIVITIES (1) and (1) (a) remain as proposed.
(b} volunteer activities designated AS appropriate in the
FIA.
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AUTH: Sec. 53-4-212, MCA
IMP: Sec. 53-2-20), 53-4-211, 53-4-601 and 53-4-613, MCA

5. The Department has amended the following rules as
proposed with the following changes:

46.10.805 QQN%BQL JOBS: ELIGIBILITY, EXEMPT STATUS (1)
through (1) (¢) remain as proposed.
The—alternative—work-experionee—program o COmpoRent

(2)

prefit—erganisatieons The department, whe—finally deeides IN
, will determine which
component or components of the JOBS program are most appropriate
for the AFDC recipient.
(3) through (10) remain as proposed.

AUTH: Sec. 53-4-212 and 53-4-719, MCA

IMP: Sec. 53-2-201, 53-4-211, 53-4-215, 53-4-703,
53-4-706, $3-4-707, 53-4-708, 53-4-715, 53-4-717 and 53-4-720,
MCA

i_4l_;ﬁll__“M_Qﬂ_ﬁ_h____ﬁ_ﬁ_fDHEMELOYEQ PARENTS __ TRACK

PARTICIPATION AND OTHER REQUIREMENTS (1)
parent—agseiotance—urit—eaeh-parent Ag a part Q__Lh__AEDQ_EQM
for perfoymance pyoaram, the primary wage earner (PWE) applicant
must attend JOBS-UP orlentatlon, agsessment+ and employability
plannlng - i i i igibjli

unless that parent is specifically exempt under
ARM 46.10.805. Failure to attend orientation or assessment by
a parent who is not exempt will result in the sanction of that
parent as provided in ARM 46.10.839.
(2) through (9) (c¢) remain as propcsaed.

AUTH: Sec. 53-4-212 and 53-4-719, MCA
IMP: Sec, 53-2-201, 53-4-211, 63-4-215, -4-703,
53-4-705, 53-4-706, 53-4-707 and 53-4-720, MCA

6. The Department has thoroughly considered all
commentary received:

1. COMMENT: Rule XXX pertaining to child care assistance for
FAIM participants and ARM 46.10.810 pertaining to child care
assistance for control JOBS participants as proposed to be
amended do not specify the number of child care hours which will
be provided. Recipients of assistance will not be able to
achieve gelf-sufficiency in the short time period required under
FAIM if adequate child care hours are not provided.

:  Since thege rules guarantee child care
asgistance necesgsary to allow a recipient to participate in
approved activities, it is not necessary to specify a particular

Muntana Administrative Register 2-1/25/96



-281-

number of child care hours. Specifying a maximum or minimum
number of hours would limit child care assistance to those exact
standards. Participants’ needs for child care assistance for
approved activities will be met.

2. COMMENT: The proposed FAIM JOBS and FAIM employment and
training rules, Rule X and Rule XXXIV, should limit the number
of hours a participant spends in job search.

The department sought and received a waiver of
the federal limits on the number of job search hours in order to
allow case managers flexibility to require whatever number of
job search hours is appropriate for each individual client. The
department relies on the case managers’ expertise in this area
and believes that case managers have used job search activities
appropriately in the past. Case managers will be expected to
utilize the appropriate number of job search hours suitable for
each client.

3. COMMENT: Rule XVI pertaining to responsibilities of the
lead agency in FAIM JOBS states that the lead agency will
"aggist the participant in a quest toward immediate employment."
Although the wultimate goal for participants is to obtain
employment, it would seem that persons are referred to JOBS
because they need stabilization services, remedial training or
other services in order to obtain employment. Therefore this
emphasis on finding immediate employment does not make aense,

RESPONSE : Because of the federal requirement of cost
neutrality (i.e., the requirement that the state not expend more
dollars in the FAIM program than it is currently expending for
assistance in the AFDC, Food Stamp and Medicaid programs) and
the parameters set by the Montana Legislature (i.e., the time
limitas on receipt of benefits in the pathways program), it is
necessary that participants be directed toward immediate
employment. if possible. Nevertheless, case managers will
concurrently be helping participants to work on other issues
necessary to achieve and maintain self-sgufficiency, such as
stabilization gervices. Additionally, gtatistics indicate that
in many cases employment may build participants’ self-esteem and
contribute to family stability as well as helping them to become
financially aself-sufficient.

4. COMMENT: Rule III(2) and (3)(a) state that FAIM JOBS
participants will be included in decision making about required
activities, but the rules governing control JOBS participants do
not specify that the participant will be included in this
process. Also, it appears that the case manager is not included
in the decision making process regarding which components of
FAIM JOBS the recipient will participate in.

RESPONSE; The case manager will be making these decisions
with the input of the participant. The department contracts
with case managers to provide services to JOBS participanta; the
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case manager is therefore an agent of the department when the
case manager is working with JOBS participants. Thus when the
rule states that the department will make decisions regarding
components or activities, it is normally the case manager who is
making the decision for the department. Although the JOBS rules
did not in the past specifically state that the participant is
involved in decision making, participants have always been and
will continue to be involved because JOBS activities have been
found to be more successful when participants are involved in
the process. Section (2) of ARM 46,10.805 governing control JOBS
is now being amended to provide specifically that the department
will collaborate with the participant to decide what components
are suitable for the participant.

5. COMMENT; There is no mention of outcomes or performance
standards in the rules. Since FAIM ig a new program, evaluation
is necessary to determine if expectations were realistic, what
adjustments are necessary, and what improvements can be made.

The evaluation process and performance standards
for the FAIM project are internal matters and for this reason
are not addressed in the FAIM rules. The department does intend
to evaluate the success of the FAIM project. JOBS has had
performance standards in place for several years and control
JOBS will continue to have such standards. Performance
standards are being developed for FAIM JOBS as well. The
department is working with the countiea to develop performance
strategies to meet FAIM goals.

6. COMMENT; It is noted that Rule III liats exemptions from
participation in FAIM JOBS which are very similar to the
exemptions in control JOBS,. Wasn‘t a federal waiver granted

permitting the department to eliminate exemptions from FAIM JOBS
participation?

Yes. The federal waiver package for the FAIM
Project allows the department to require JOBS participation of
all recipients, and the department intends to require
participation of all recipients. However, consideration will be
given to special circumstances which are the basis for exemptrion
under control JOBS (such as being the parent of a child under
one year of age)l in determining what JOBS components or
activities are appropriate for a participant. Exemptions from
participation were inadvertently included in Rule III on the
notice of proposed adoption and these provisions are now being
deleted.

7. COMMENT: The appropriateness of the proviaion in Rule
XX(5) requiring an automatic referral to child protective
services when a FAIM JOBS sanction is imposed is questioned.

RESPONSE: The provision regarding referrals to CPS was
based on a clause in House Bill 2 passed by the 54th Montana
Legislature which requires notification of the regional
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administration that children are at risk when a sanction is
imposed. However, a review of the language of House Bill 2
indicates that it does not mandate a CPS referral, merely notice
in some form to the regional administrator. Additionally, it
has been determined that it is inappropriate, and perhaps
illegal, to require a CPS referral when the department has no
specific information which would indicate that a child is being
neglected or abused. The mere posaibility that a child might
suffer neglect or abuse because of reduced household income is
not a sufficient basis for a CPS referral. Thus the proviasion
for a CPS referral is being deleted. It will be the
department’s policy to send a sanction report each month to the
family services regional administrator with a listing of the
name and address of each person who has been sanctioned for
failure to comply with JOBS requirements. The administrator
could then compare the monthly report to any other listings or
information it may have about the sanctioned individual to
determine what action, if any, is appropriate. The referral to
the regional administrator is an internal policy which the
department does not need to address in rule.

i g Coter 4«#7

Rule R"l bl = JJLA//& EMQH M)@Ya

eviewer Direcfor, Public Health and
Human Services

Certified to the Secretary of State January 12, 1996.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE ADOPTION
AND AMENDMENT OF RULES

In the matter of the )
adoption of Rules I through )
XXXV and the amendment of )
46.12.501, 46.12.3204, )
46.12.3401, 46.12.3B05, )
46.12.4805, 46.12.4806 and )
46.12.5003 pertaining to )
AFDC, food stamps and )
medicaid assistance under }
the FAIM project )

TO: All Interested Persons

1. On 7. 1995 the Department of Public Health and
Human Services published notice of the proposed adoption of
Rules I through XXXV and the amendment of 46.12.501,
46.12.3204, 46.12.3401, 46.12.3805, 46.12.4805, 46.12.4806 and
46.12.5003 pertaining to AFDC, food stamps and medicaid
assistance under the FAIM project at page 2591 of the 1995
Montana Administrative Register, issue number 23.

2, The Department has amended rules 46.12.3204,
46.12.3401, 46.12.3805, 46.12.4805 and 46.12.5003 as proposed.

3, The Department has adopted rules [RULE I] 46.18,101
FAIM: PURPOSE; [RULE III] 46.18.103 FAIM: DEFINITIONS; {RULE
VI] 46.18,108 FAIM: EXEMPTIONS TO TIME LIMITED BENEFITS;
[RULE VII] 46.18.112 FAIM: LIVING WITH A SPECIFIED RELATIVE;
[RULE IX] 46.18. 114 FAIM: CHILD SUPPORT ENFORCEMENT
COOPERATION REQUIREMENTS; [RULE X] 46.18.118 FAIM: PROPERTY
RESOURCES; [RULE XI] 46.18.119 FAIM: TREATMENT OF INCOME;
[RULE XITI) 46.18.121 FAIM: LIMITS ON DISREGARDS; [RULE XIV]
46.18.124 FAIM: LUMP SUM PAYMENTS; [RULE XV] 46.18.125 FAIM:
EXCLUDED EARNED INCOME; [(RULE XVI] 46.18.126 FAIM: EXCLUDED
UNEARNED INCOME; [RULE XVII] 46.18.129 FAIM: RESTRICTIONS ON
ASSISTANCE PAYMENTS; [RULE XVIII] 46.18.130 FAIM: ONETIME
EMPLOYMENT -RELATED PAYMENT; [RULE XIX) 46.18.133 FAIM: FAMILY
INVESTMENT AGREEMENT; (RULE XXI] 46.18.135 FAIM: REPORTING
REQUIREMENTS; [RULE XXII] 46.18.401 FAIM FOOD STAMP PROGRAM:
PURPOSE; (RULE XXIII] 46.18.402 FAIM FOOD STAMP PROGRAM:
DEFINITIONS; [RULE XXIV] 46.18.405 FAIM FOOD STAMP PROGRAM:
DETERMINING ELIGIBILITY AND BENEFIT AMOUNT; [RULE XXV]
46.18.,406 FAIM FOOD STAMP PROGRAM: REPORTING AND VERIFICATION
REQUIREMENTS; ([RULE XXVI} 46.18.410 FAIM FOOD STAMP PROGRAM:
STANDARD UTILITY ALLOWANCE; [RULE XXVII] 46.18.411 FAIM FOOD
STAMP PROGRAM: RESOURCES; [RULE XXVIII] 46.18.412 FAIM FOOD
STAMP PROGRAM: DEPENDENT CARE DEDUCTION; [RULE XXIX] 46.18.413
FAIM FOOD STAMP PROGRAM: UNEARNED INCOME EXCLUSIONS; [RULE
XXX] 46.18.414 FAIM FOOD STAMP PROGRAM: EMPLOYMENT RELATED
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PAYMENTS; [RULE XXXII] 46.18.502 FAIM: SLIDING FEE SCALE FOR
EXTENDED CHILD CARE; [RULE XXXITI] 46.18.505 FAIM PATHWAYS:
CHILD CARE (PCC); [RULE XXXIV] 46.18.506 FAIM JOB SUPPLEMENT:
CHILD CARE (JSP); [RULE XXXV] 46.18.507 FAIM COMMUNITY
SERVICES: CHILD CARE (CSCC) as proposed.

4. The Department has adopted the following rules as
proposed with the following changes:
Ly I 1 ;
BY REFERENCE (1) The FAIM AFDC program shall be governed by

the regulations of the administration for children and
families of the U.S. department of public health and human
servicea governing the aid to families with dependent children
contained in
CHAPTER MAKE SPECIFIC PROVISIONG WHICH ARE CONTRARY TO THE
FEDERAL, REGULATIONS, IN WHICH CASE THESE RULES SHALL TAKE

') ;: 45 CFR parts 205,
206, 232, 233, 234, 235, 238, 239, 250, 255 and 256, exeept-—ag
: 1 : hi " ; LE3 Lo} hiel

EN! AM |
JOB QPPORTUNITIES,AHD_Bhﬁlﬁ_ﬁﬂlkhﬁ_EBQQBBM+ The department

hereby adopts and incorporates by reference 4% CFR parts 205,
206, 232, 233, 234, 235, 238, 239, 250, 255 and 256, as
amended through October 1, 1993. A copy of 45 CFR parts 205,
206, 232, 233, 234, 235, 238, 239, 250, 255 and 256, as
amended through October 1, 1993 may be obtained from the
Department of Public Health and Human Services, Office of
Legal Affairs, 111 N. Sanders, P.0O. Box 4210, Helena, MT
59604-4201.

AUTH: 53-4-212, MCA
IMP: 53-4-211 and 53-4-601, MCA

IBULE IVl 46.18.106 FAIM: AFDC DISOUALIFICATION

(1) If a participant in FAIM appears to have committed
an intentional program violation (IPV) as defined in 45 CFR.
235.112, the county office of human services must initiate
administrative disqualification hearing (ADH) procedures TQ

1 N|
EIVIN D EF

(2) through (7) (¢) remain as proposed.

(8) Disqualification shall begin the first month which
follows the date the 1nd1v1dua1 recelves wrltten notlce of
disquallflcatlon
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: Jual 14 £ . ie—d i hed-eligiblo £
berefite~ Once a disqualification has been imposed, the
period of disqualification must continue uninterrupted until
completed regardless of the eligibility of the disqualified
individual’s houaehold

(9)

4—oubehapter~7—MEA+- The determination by the hearing
officer that an IPV has occurred cannot be reversed by a
subsequent fair hearing decision relating to the same or a
similar issue.

AUTH: Sec. 53-4-212, MCA
IMP: Sec. £3-4-21]1 and 53-4-601, MCA

v 7 i IM MITS
(1) through (4) (g) remain the same.
THREE
N TION

T0 THE QTHER BENEFITS ENUMERATED AROVE,

AUTH: Sec. 53-4-212, MCA
IMP; Sec. 53-4-311, 53-4-601 and 53-4-603, MCA

v 3 H C. Q ASSISTANCE
UNIT (1) <$ke EXCEPT AS PROVIDED IN (4), THE parent or
parents of a dependent child who live with the child must be
included in the assistance unit, regardless of whether the
parents are married to each other, if the parent or parents
meet all other conditions of eligibility. The parent'g or
parents’ income and resources will be counted in determining
FAIM eligibility and benefit amount and the parent.'s or parents'
needs will be included in the grant.

(2) The EXCEPT AS PROVIDED IN (4) THE stepparentof a child
who livea with the child and the child’s natural or adoptive
parent must be included in the aasistance unit if the
stepparent meets all other conditions of eligibility. The
stepparent’s income and resources will be counted in
determining FAIM eligibility and benefit amount and the
stepparent’s needs will be included in the grant.

(2) (a) remains as proposed.

(3) A EXCEPT AS PROVIDED IN (4), ALL persons under the
age of 18 years who live in the home must be included in the
asgistance unit, including but not limited to half brothers
and sisters and gtepsiblings of the child applying for or
receiving assistance, if they meet all other conditions of
eligibility. Their income and resources will be counted in
determining FAIM eligibility and benefit amount and their
needs will be included in the grant.

M U PERSQONS RECEIVING

Up S NCO DER TITLE XVI OF
IHEfEEDE__Lm5QQlAL_SEQQRI_JLILJLﬁﬂﬁhbgﬂkT BE_INCLUDED IN
DETERMINING THE NEED AND AMOUNT OF THE ASSISTANCE PAYMENT OF
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N' THE -
(4) remains the same as proposed in text but is
renumbered (5).

AUTH: Sec. 53-4-212, MCA
IMP: Sec. 53-4-21]1 and 53-4-601, MCA

DEEMING (1) through (2) remain as proposed.

R.
NCOME OF THE F W \'A
DETERMINING FLIGIBILITY:
{a) FOR ALIENS, THE INCOME QF THE ALIEN’'S SPONSOR;
F RE W LD
IN THE THE F HE

ADOPTIVE PARENT OF THE DEPENDENT CHILD, THE INCOME OF THE
CARETAKER RELATIVE'S SPQUSE.
4 T FOLLOW T

(3) (a) through (3) (@) remain as proposed in text but are
renumbered (4) (a) through (4) (d).

THROUGH T ISR Hi

THER OR (o ME Y B D
ME| OF THE IS8T,

AUTH: Sec. 53-4-212, MCA
IMP: Sec. 53-4-211 and 53-4-601, MCA

RUIL, 46.18.134 : ANCTION, (1) If any member
of the assistance unit fails to comply witheue-geed—eause with
a pathways or ¢community servicee program requirement,
including but not limited to any requirement under a family
investment agreement, the assistance unit will be sanctioned
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by means of the reduction of the monthly FAIM assistance
payment by an amount eqgual to the portion of the payment
allocated to the needs of that member.

(1)} (a) through (6) (a) remain as proposed.

(b) THIRD PARTY LIABILITY REQUIREMENTS INCLUDING health
plan enrollments as specified in ARM 46.12.3215; or

(c) through (7) remain as proposed.

AUTH: Sec. 53-4-212, MCA
IMP: Sec. £3-4-211, 53-4-601 and 53-4-608, MCA

IRULE XXXI) 46.18.501 FAIM: EXTENDED CHILD CARE.
REQUIREMENTS (1) Extended child care (ECC), MEANING CHILD

CARE THAT IS PROVIDED AFTER THE FAMILY BECOMES INELICIBLE FOR
W

PROGRAM, if necessary to permit a member of the FAIM family to
accept or retain employment, and if requested, shall be
provided to needy families with dependent children who meet
the requirements of ARM 46.10.408(1) (a) through (1) (b) (iii).

(2) remains as proposed.

(a) the family received assistance in the pathways, job
supplement (JSP} or community eervices programs (CSP) in
Montana at least 1 month immediately preceding the first wmonth
of ineligibility;

(2) (b) through (8) (a) (iv) remain as proposed.

AUTH: Sec. 53-4-212, MCA
IMP: Sec. 53-4-211, 53-4-601 and 53-4-612, MCA

46.12.50) SERVICES PROVIDER (1) through (1) (ad) remain
as proposed.
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AUTH: Sec. 53-2-201 and 53-6-113, MCA
IMP: Sec. 53-6-101, 53-6-103, 53-6-131 and 53-6-141,
MCA

DISENROLLMENT (1) An enrollee may request, without good
cause, disenrollment from an HMO at any time
i v

(2) through (10) remain as proposed.

AUTH: 8Sec. 53-2-201 and 53-6-113, MCA
IMP: Sec¢. 53-2-201, 53-6-101, 53-6-113, S3-6-116 and
$3-6-117, MCA

5. The Pepartment has thoroughly considered all
commentary received:

1. COMMENT: A number of comments were received expreasing
the view that two additional exemptions to the time limits for
receipt of benefits by caretaker relatives in the Pathways
Program should be added to Rule VI (46.18.108). These
commentors expressed the opinion that homeless individuals and
victims of domestic violence should be exempted from the
Pathways’ time clock. One commentor atated that she believed
the department’s director had expressed a commitment to
exempting these individuals from the Pathways’ time clock
during the 1995 legislative session in which the legislation
authorizing the FAIM Project waa passed.

RESPONSE: Section 53-4-607, MCA, which addresses
exemptiona from the time limits in the Pathways Program,
provides that the Department in establishing categories of
persons who are exempt "may take into consideration factors
that may delay an individual’s attainment of self-
sufficiency". Section 53-4-607(2) (a) through (j) lists ten
factors which the department may consider, including
homelessneas and being a victim of domestic violence. The
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language of 53-4-607 thus specifies factors which may be
considered but does not mandate that the Department exempt

any of the categories of persons specified in the rule. After
much careful thought and consideration of commentary received
from members of the public throughout the process of designing
the FAIM Project, the Department has determined that
individuals who are homeless or who are victims of domestic
violence will not automatically be exempted from the Pathways
time clock.

Such persons may be exempted at least temporarily under
one of the exemptions which are included in Rule VI
(46.18.108), however. For example, section (1) (b) of Rule VI
(46.18.108) provides an exemption for persons who have a
verifiable illness, injury or physical or mental impairment,
handicap or disability which prevents the person from
participating in activities to achieve self-sufficiency. Thus
a person who has physical injuries or is emotionally impaired
as a result of domestic violence or who is suffering from
severe depression might be exempt under (1) (b) as long as the
injuries or impairment which prevents the person from
participating in activities to achieve self-sufficiency is
verifiable and continuing, for example.

The fact that such individuals are not being exempted
from the Pathways time limitations does not mean that the
special needs of persons in these circumstances will not be
congidered. Although all adult recipients of financial
assistance in FAIM will be required to participate in Family
Investment Agreement (FIA) activities, including persons who
are exempted from the Pathwaya time limits, the activities
required for each participant will be based upon the
particular background, needs, abilities and strengtha of that
individual. The FIA activities developed for a participant
who is a victim of domestic violence might be confined for a
given period to counseling or other activities to deal with
the trauma caused by domestic abuse, for example. Similarly
the activities developed for a participant who ia homeless
would be tailored to that person’s circumstances at that point
in time. The FAIM coordinator’s job will be to work with the
participant to develop activities which will enhance self-
esteem and help them to deal with the problems which they face
80 they may begin to work toward becoming self-supporting.

If a person who is homeless or a victim of domestic
violence has not been able to achieve self-sufficiency within
the period of 24 (or in some cases 18) months,
that person’s assigtance will not end. The individual can
continue to receive assistance in the Community Services
Program after time-limited benefits in Pathways expires.

The Department believes that its decision not to create

an automatic exemption for homeless persons and victims of
domeatic violence does not contravene the legislative intent
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underlying section 53-4-607. The legislature could have
mandated exemptions for these groups but instead directed the
Department to consider these and other factors which affect
the participant’s ability to achieve self-sufficiency.
Further, the Department does not bhelieve that the legislative
history of this statute would reflect any promise made by the
Director or any other employees of the agency to exempt
persons in these groupa. It should also be noted that in the
Welfare Reform Advisory Council’s report to the Governor, no
mention is made of homelessness or domestic violence as a
possible basis_for exemption from the time clock. The
Department has given and will continue to give gerious
consideration to the needs of participants who are homeless or
victims of domestic violence. Nevertheless the Department
doea not believe that an automatic exemption for persons in
these groups is the best method of dealing with their special
problems or is consistent with the goals expressed by the
legislature for the FAIM Project.

2. COMMENT: Participants in FAIM who are refugees or non-
English speaking should be exempted from the time limits for
receipt of benefits in the Pathways Program,

RESPONSE: Section 53-4-607, MCA, regarding exemptions
from the Pathways’ time limits does not mention refugee status
or status as a non-English speaking person ag a factor which
may delay a person’s ability to achieve self-sufficiency. It
should also be noted that in the Welfare Reform Advisory
Council’s report to the Governor, no mention is made of non-
English speaking or refugee status as a possible basis for
exemption from the time clock. Nevertheless, as described in
the response above, such factors certainly will be conasidered
in determining appropriate FIA activities. For example, a
participant might enroll in a course in English as a second
language as a FIA activity. Again, as discussed above, if a
refugee or participant who does not speak English fluently
cannot achieve self-gufficiency in the allotted period to
receive Pathways benefits, that person can continue to receive
assistance in the Community Services Program.

3. COMMENT; Exemptions must include persons engaged in
post-secondary education. Extended education has proven most
succesaful in promoting self-sufficiency.

See regponse above to comments regarding
exemption for refugee or non-English speaking status. The
legislature did not mention post-secondary education as a
basis for an exemption from the Pathways’ time limits.
Although there is merit to the argument that extended
education helps families obtain better-paid employment and
therefore promotes self-pufficiency in the long run, the
Department does not believe it is the only route toward self-
sufficiency. Additionally, to meet the goal of attaining a
savings in public assistance expenditures by February 1, 1999,
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and considering the amount of supportive services monies
available, the Department has determined that moving
participants into employment as quickly as posaible is the
best way to meet legislative goals. Local communities will
have discretion to decide that post-secondary education is
appropriate for some participants, but participants will be
subject to the Pathways’ time clock while engaged in post-
secondary education.

4. COMMENT: ¢Child care benefits should be extended for
victims of domestic violence and/or other FAIM participants.

The legislature did not provide any child care
or extended child care program specifically for victims of
domestic violence. However, while a person is participating
in FIA activities, including community service work, child
care is guaranteed as necessary to perform that activity.
Extended child care is also available to all participants of
FAIM for up to 12 months after they cease to be eligible for
FAIM benefits if they meet the requirements of Rule XXXI
(46.18.501) Additicnally, victims of domestic violence as
well as other parents who no longer qualify for AFDC benefits
may be able to obtain child care assistance under other
federally funded programs such as the Community Services Block
Grant program.

5. COMMENT: Rule XX (46.18.134) does not provide for a
conciliation process prior to the imposition of sanctions for
failure to comply with FIA and other FAIM requirements.
Conciliation is provided for participants who are manctioned
for failure to comply with JOBS requirements and should be
available to FAIM recipients sanctioned for other reasons
also.

RESPONSE: The Department believes that conciliation is
not necesgsary prior to the imposition of sanctions in the FAIM
project. The Family Investment Agreement is a mutually
established document. The participant is made fully aware of
the consequences of failure to comply with FIA requirements
through the extensive interview process. Participants are
also advised that in cases where the participant cannot comply
with a FIA requirement, the FAIM coordinator should be
contacted before the failure to comply occurs. If necessary,
the FIA may be mutually renegotiated when the participant
cannot comply. Additionally, sanctions will not be imposed
for failure to comply if the participant contacts the FAIM
coordinator in advance and has good cause for not complying.

one of the bagic¢ goals of welfare reform in Montana is to
foster responsibility in participante as a meana of helping
them achieve self-sufficiency. 1In cases where a participant
has failed to notify the FAIM coordinator in advance of a
failure to comply with FIA requirements, the participant will
be held accountable by means of the imposition of a sanction.
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The participant will have the right to a fair hearing to
challenge the imposition of the sanction. However, to delay
resolution of the matter by requiring conciliation before a
sanction can be imposed would interfere with the goal of
promoting responsibility.

6. COMMENT: One commentor notes that Rule IV (46.18.106)
regarding administrative disqualification hearings may be
confusing to clients, questiona what the function of the pre-
hearing meeting is, and states that section (8) is confusing.
Another commentor states the recipients should be advised of
their rights to remain silent and to have attorneys before
they are agked to waive those rightas.

RESPONSE;: Several changes are being made to Rule IV
(46.18.106) to make the procedure for administrative
disqualification hearings for intentional program violations
clearer. It was unclear whether the disqualification applied
to AFDC or food stamp benefita or both; the rule now specifies
that it applies to receipt of both kinds of benefits. The
pre-hearing meeting at the local county office is similar to
the administrative review conference usually held prior to a
fair hearing. It provides an opportunity for the recipient to
meet with representatives of the Department informally to
exchange information as outlined in (2) (a) through (f) of
Rule IV (46.18.106). It will also give the recipient the
opportunity to present the recipient’s aide of the story. If
the matter is not resolved at the pre-hearing meeting, an
adminigtrative disqualification hearing will be held by an
impartial individual appointed by the Department. The second
gentence in section (8) which states that the disqualification
period will not begin to run until the recipient is eligible
apparently was confusing. It is being deleted, not because it
was confusing but because the Department was recently notified
of a ruling of the 9th Circuit Court of Appeals which
prohibits postponing the disqualification period when a
recipient is not eligible for food stamp benefits at the time
when the disqualification period would begin to run. Although
this ruling applies only to food stamp recipients, the
Department will not delay the disqualification period for
receipt of either AFDC or food stamp benefits, in order to
have a consistent policy in both programs as to when the
disqualification period begins to run.

Another change is being made in section (9) of Rule IV
(46.18.106) . The provieion that the determination of an
intentional program violation by the hearing officer is final
and can be appealed only by applying to the district court is
being deleted because it fails to comply with the requirements
of the Montana Administrative Procedure Act at 2-4-621, MCA,
which requires an opportunity for review of the hearing
officer’s decision before it becomes final. Thus recipients
who disagree with the hearing officer’s determination can
request review by the Board of Public Assigtance Appeals in
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accordance with the procedure which applies to fair hearings.

With regard to the comment on advising recipients of
their Miranda rights, this is not required as the ADH is not a
criminal proceeding. 1Its purpose is not to determine whether
the recipient is guilty of a crime but is to determine whether
disqualification should be imposed. Although it is possible
that criminal proceedings could also be brought based on the
same acts or omissions which are the basis for the ADH, the
fact that the recipient had waived the right to an ADH would
not congstitute an admission that the recipient had committed
any c¢rime.

7. COMMENT: The maximum child care reimbursement of $200
per month is not adequate. Also, there is no mention of a
minimum number of hours of child care for post-secondary
education.

Child care is recognized as a vital supportive
service necessary to enable participants to achieve
employment and eventual self-sufficiency. Although 5200 per
month may not cover the full monthly child care cost, it is an
increase over the rates previously paid by the department.
Increased funding has also been made available to the resource
and referral agencies for administrative purposes to
coordinate reasonably priced child care. Giving funding
limitations and the federal requirement of cost neutrality
(i.e., the requirement that the State not expend more dollars
in the FAIM Project than it is currently expending for the
AFDC, Food Stamp and Medicaid programs), it is not possible to
provide more toward a family‘s child care costs at this time.

Rather than impose minimum or maximum numbers of hours
for post.-secondary education child care, the Department has
chosen to give local communities considerable discretion as to
how to spend the child care dollars allotted to them. The
communities will be given discretion to determine within
certain specified parameters whether post-secondary education
is the most appropriate activity for participants in their
community.

8. COMMENT: Reimbursement at less than minimum wage for
participants in the Community Services Program is not
adequate.

RESPONSE: The FAIM rules being adopted at this time do
not address details of the Community Services Program because
participants do not move to that component of FAIM until their
time-limited benefits in the Pathways Program have expired,
which will not occur for 18 or 24 months. The Department will
be adopting rules governing issues such as how many hours of
community service work may be required in the CSP in the
future and is open to input on such issues. The Department
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will give careful consideration to this comment when a
detailed rule governing CSP is adopted.

9. COMMENT: There are no exemptions or allowances for
parents to take care of sick dependents or other family
emergencies.

RESPONSE;: Section (1) (d) of Rule VI (46.18.108) does
contain an exemption from the Pathways' time limits when a
caretaker relative is needed to care for another household
member with a digability who requires special care.
Additionally, allowances may be made for such contingencies
under reasonable circumstances if the participant gives the
FAIM coordinator prior notice that the participant cannot
comply with FIA requirements due to a family emergency or
other circumstances beyond the participant’s control.
However, the Department has chosen to eliminate the formal
good cause exception. Section (1) of Rule XX (46.18.134) as
firast proposed specifies that sanctions will be imposed if a
participant faile to comply without good cause with FIA or
other requirements. The phrase "without good cause" is
therefore now being deleted.

10. COMMENT: The stated purpose of the FAIM Project is to
help low income persons become self-sufficient. However, the
rules governing FAIM do not contain a definition of self-
sufficiency. The commentor suggests that an operational
definition of economic self-sufficiency be used. Based on
extensive research and data on poverty issues, the commentor
suggests that the department adopt an operational definition
of self-sufficiency as 155% of the federal poverty level.

The Department agrees that moving all
participants into jobs providing them with income equal to
155% of the federal poverty level is a laudable goal, but such
a goal is not one which can be swiftly attained. Given the
level of supportive services monies available and the
established goal of achieving savings in public assistance
expenditures by February 1, 1999, the Department has
determined that moving recipients into employment as quickly
as posgible will be necessary, Education and training will be
part of the mix, but there will be an emphasis on education
and training which will lead rapidly to employment. Many
recipients initially will not obtain employment which will
provide them with income equal to 155% of poverty level.
Nevertheless by obtaining employment: they will be moving
toward greater self-sufficiency.

11. COMMENT: The proposed amendment of ARM 46.12.4806(1)
indicates that individuals required to enroll in an HMO under
the FAIM program may only disenroll for good cause, but good
cause ig not defined.
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RESPONSE: The Department agrees that a definition of good
cause is necessary and is amending the rule to provide a
definition.

12. COMMENT; Is the process for an enrollee to request
disenrollment for good cause the same as that specified in ARM
46.12.4806(3), and, if so, who will make the determination
that good cause exists: the administrative contractor for
managed care or the Department? If this is not the process
that will be followed, is there a rule that specifies the
appropriate procedure for a recipient to follow?

RESPONSE; The process in ARM 46.12.4806(3) will be used
for a FAIM recipient required to participate in an HMO to
request disenrollment for good cause. As stated in
46.12.4806(3), the request will be made to the administrative
contractor for managed care, who will determine whether an
enrollee meets one of the definitions of good cause. 1In
situations where the requeat is based on hardship or otherwise
requires substantial judgment, the administrative contractor
will refer the request to the Department.

13. COMMENT: The FAIM rules do not guarantee participante
who are sanctioned for failure to comply with FIA or other
FAIM requirements the right to a fair hearing.

RESPONSE: The Department inadvertently failed to provide
for fair hearing rights in Rule XX (46.18.134) governing
sanctions. Participants who are sanctioned for the reasons
set forth in Rule XX (46.18.134) will have the same rights as
provided by federal law and department rule for recipients of
"traditional® AFDC, food stamp and Medicaid benefits. Rule XX
(46.18.134) is therefore being changed to provide fair hearing
rights as set forth in ARM 46.2,201 gt geq.

14. COMMENT: Rule II (46.18.102) regarding the adoption of
federal regulations by reference does not apecify the content
of the regulations being adopted as required by 2-4-307(2) (a),
MCA.

RESPONSE: Rule TI (46.18.102) is being changed to
specify the contents of the regulations being adopted by
reference, as required by the Montana Administrative Procedure
Act.

15. COMMENT: 1In section (2) which is being added to ARM
46.12.501 to provide that certain adult recipients will
receive fewer optional Medicaid services, it is unclear
whether all adult recipients of AFDC-related medical
assistance only will receive basic rather than full Medicaid
benefits or whether basic Medicaid benefits are applicable
only to FAIM recipients.
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RESPQNSE: Section (2) was ambiguous on this point. It is
being changed to c¢larify that the limitation of benefits
applies only to adult (i.e, over the age of 21 years)
recipients of AFDC-related medical assistance who are
participating in the FAIM Project.

16. COMMENT: The federal waiver which allows the Department
to provide limited services (i.e., basic Medicaid benefits)
for some adult recipients included several requirements to
lessen the harm from reduced optional services. ARM 46.12,501
must include the federal imposed conditions regarding optional
services.

The Department agrees that the federal
exceptions to the limited benefits provision should be
included in ARM 46.12.501. They are being added to the rule.

17. GQOMMENT: The AFDC and Food Stamp income exclusions
eatablished in Rule XVI (46.18.410) and XXIX (46.18.413)
respectively are not consistent. The federal waivers granted
to the Department require consistency in income and resource
exclusions between the two programs.

: The income exclusions provided in the rules
for FAIM AFDC and Food Stamps are conaistent with the federal
waivers.

18. COMMENT: One commentor states that the elements of a
viable welfare reform program are not present in FAIM.
Specifically, the commentor indicates that FAIM fails to
provide benefit levels which equal livable income; should have
no time limits; should provide child care and full Medicaid
coverage for at least one year or until the family is earning
a livable income; and should provide adequate food stamps.

RESPONSE: The Department believes that FAIM is a viable
welfare reform program, It is true that, as always, there are
constraints imposed by the reality of limited funding.
Additionally, the federal waivers contain a requirement to
maintain cost neutrality. Therefore the AFDC and Food Stamp
benefit amounts are the same as in the traditional AFDC and
Food Stamp programs and, at least in the case of AFDC
benefits, are less than 100% of poverty as established by the
Montana legiaslature. However, earned income disregards are
expanded for AFDC benefits in FAIM so that a family with
working members of the household can retain more income and
thus may have a liveable income. With regard to time limits,
these were mandated by the legislature and are a integral part
of the FAIM Project. The Department is committed to helping
participants transition off public assistance within the time
limits if possible. However, participants who are unable to
do so can still continue to receive assistance in the
Community Services Program. Extended child care and Medicaid
is provided for one year in FAIM, although they are not
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guaranteed until the family has a livable income as the
commentor suggests. Again, financial constraints do not
permit indefinite guarantees of child care and Medicaid
assistance. However, as digcussed in an earlier response,
there are other programs such as the federal Community
Services Block Grant child care program which may provide
child care assistance to some families after they cease
receiving child care in FAIM.

With regard to provision of adequate food stamps, Food
Stamp benefit levels are federally established.

19. COMMENT: The same commentor states that availability of
food stamps must be listed in all components of FAIM.

RESPONSE: The commentor is correct in stating that food
stamps are a benefit which may be available to participants in
each component of FAIM if requested by the participant. Rule
V (46.18.107) is being changed to state this. In all three
components, participants will be categorically eligible for
food stamps based on eligibility for financial assistance.
Categorical eligibility does not mean that food stamps will
automatically be given to every applicant for assistance.
Every applicant will be advised of all benefits for which the
applicant may be eligible and will choose which benefits he or
she wishes to receive, which may include food stamps. This
policy is consistent with the federal waivers granted and
overall FAIM philosophy of moving toward self-sufficiency.

20. COMMENT:; The Department should exempt persons who have
children up to the age of five in the home. Mothers should be
available for their children by being in the home if they
choose until the child is five. Statistics show that many
women with children under age three do not work outside the
home. Parents should have a choice as to how their children
are raised.

In keeping with the FAIM philosophy which
attempts to mirror everyday life situations, the Department
has determined that participation in FIA activities for a
maximum of twenty hours
per week i reasonable even for parents of child under five.
The atatistics cited by the commentor notwithstanding, a large
number of mothers as well as fathers work outside the home
before their children reach the age of five. It is common for
parents in working families to stay home with a newborn infant
for only six weeksa. Section (1) (e) of Rule VI (46.18,108)
exempts parents of children under one from the Pathways’ time
clock. This is consistent with the policy in the traditional
AFDC program which does not exempt recipients from JOBS
participation until their children are five but requires
participation if the child is over one. The Department
believes the time limit exemption for parents whose children
are under one is fair and sensible. FIA activities may be
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agreed on that will allow participants in many cases to remain
at home a large part of the time.

21. COMMENT: Tihe limits in the Pathwaya Program should be
extended if the Department fails to meet its obligations under
the Family Investment Agreement.

RESPONSE: The Department will attempt to meet the
reasonable needa of the participant as specified in the FIA.
For example, if an agreed upon FIA activity has no openings,
the Department will try to refer the participant to an equally
appropriate and meaningful activity or alternate location or
will renegotiate the FIA to include other suitable activities.
The Department fully understands the necessity of negotiating
and implementing successful FIA’s and will utilize all
available resources to assist participants in moving toward
gelf-gufficiency.

22. COMMENT: Including the needs, income and resources of
both unmarried parents and of stepparents as required in Rule
VIIT (46.18.113) is illegal as contrary to waiver and statute.
It is alsoc contrary to the intent of FAIM to promote self-
sufficiency because such deeming reduces income available to
meet the family’s needs.

RESPONSE: Federal waivers granted to the Department do
allow this policy to be implemented. Further, the Department
believes that this policy is consistent with the goals of
FAIM, among which is the goal of promoting personal
responsibility. Both parents have a common responaibility to
meet the needs of their child and the household.
Additionally, although a stepparent may have no legal
obligation to support a stepchild, in most cases the
stepparent’s income does benefit the entire household. Thus
it is reasonable to count their income and resources as
available to the household. This is similar to the
requirement of including siblings in the assistance unit as
required under the regulations for the traditional AFDC
program, even though a person generally has no legal
obligation to contribute income or resources to a sibling.
Also, the policy is fair in that not only are the income and
resources of stepparents included in the assistance unit, but
the needs of the stepparent are considered as well. Thus in
gome caseg thjg policy will increase the family’s income.

23. COMMENT: Federal law prohibits the inclusion of persons
receiving Supplemental Security Income (S81) in the AFDC
assistance unit. Therefore Rule VIIT (46.18.113) should
exclude these individuals.

RESPONSE: The Department intends to exclude such

individuals as required by law and is adding a provision to
Rule VIII (46.18.113) to state specifically that the needs,
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income and resources of SSI recipients are not included in the
assistance unit.

24. COMMENT: The list of resource exclusionsg in Rule X
(46.18.118) is not complete because it does not mention all
exclusions provided by federal law.

RESPONSE: Although Rule X (46.18.118) does not mention
all required exclusions by name, section (3) (a) of Rule X
(46.18.118) specifies that all resources excluded in ARM
46.10.406 (4) (a) and (¢) through (i) are excluded as well as
listing other exclusions. Thus all resources required by
federal law to be excluded are addressed in the rule.

25. COMMENT: Rule XII(3) (46.18.120) is incorrectly written
because neither sponsors of resident aliens nor spouses of a
caretaker relative are applying for assistance. Additionally,
this section is being changed to provide that, in the case of
a pregnant woman, the income of her unborn child’s father or
the income of her spouse will be deemed. This provision was
inadvertently omitted on the first notice.

RESPONSE: This section was incorrectly written and is
being corrected.

26. COMMENT: The provisions of Rule XVITII (46.18.130)
regarding one-time cash payments are punitive; The penalty of
AFDC ineligibility should not be twice the cash payment
amount . Also, the statewide task force determined there
should be a good cause exception to the penalty of
ineligibility.

The Governor‘s Welfare Reform Advisory Council
recommended, and the Department agrees, that one-time
employment related payments should be used only sparingly and
only after careful consideration. An ineligibility period of
twice the amount of time over which the benefit would have
otherwige been paid will deter both participants and FAIM
coordinators from making hasty or ill-advised use of this
payment. Good cause exceptions to the period of ineligibility
were recommended by the task force but were rejected by the
Department as unworkable.

27. COMMENT: Grant reduction when a sanction is imposed
under Rule XX (46.18.134) must be the difference between the
full grant amount and the grant amount for a family with one
fewer person. It is inequitable and harmful to the family to
reduce the grant by the amount the first family member
receives.

RESPONSE; The Department does intend to reduce the grant

amount by the amount applicable to the sanctioned individual.
This is the same policy followed for JOBS sanctions in the
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traditional AFDC program and the Department believes it is a
reasonable policy.

28. CQMMENT: In Rule XX (46.18.134), the provision
eliminating Medicaid coverage for sanctioned individuals in
certain cases is inappropriate because it endangers people’s
lives. It is also not provided for in the federal waiver.
Sanctioning parents for the behavior of recalcitrant minors is
unreasonable.

RESPONSE: The elimination of Medicaid coverage for
sanctioned persons applies only to adults and only in a few
narrow instances. This policy is already in effect in the
AFDC-related Medicaid program. The rule does not address the
sanctioning of parents due to a minor’s failure to comply, and
the Department does not intend to adopt such a policy at this

S Yoitadd bBll

Rule Reviewer Director, Pdblic Health dhd
Human Services

Certified to the Secretary of State January 12, 1996.
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Service Date: November 20, 1995

DEPARTMENT OF PUBLIC SERVICE REGULATION
BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MONTANA

* k & &k *x

IN THE MATTER OF THE CITY OF )

HELENA, Petition for Declaratory ) TRANSPORTATION DIVISION

Ruling on the Law Applying to }

Transportation of Garbage from a ) DOCKET NO. T-95.38.DR
}

Transfer Station to a Landfill.

DECLARATORY RULING

On June 7, 1995 the Montana Public Service Commission
(PSC) received a Petition for Declaratory Ruling from the City
of Helena (Helena), Montana. 1In its petition Helena requests
a PSC ruling on the application of PSC-administered Class D
(garbage) wmotor carrier laws to Helena‘'s transportation of
garbage from a local solid waste transfer station owned and
operated by Helena to a local solid waste landfill owned and
operated by Lewis and Clark County. Helena is within Lewis
and Clark County (County).

Following public notice of Helena's petition, comments
were received from the Montana Solid Waste Contractors (SWC,
an association of Class D motor carriers in Montana) and City
County Sanitation Servicea (CCS, a motor carrier with Class D
authority in the Helena area). Both argue that Helena's
trangportation in guestion is regulated motor carriage.

For purposes of responding to the opposition by SWC and
CCS Helena requested a hearing on the matter. The PSC denied
Helena's request, but allowed Helena to submit further written
comments. All written comments have now been submitted and it
appears that the facts and arguments are complete to the ex-
tent that no hearing is necessary for the PSC to reach a
proper determination on the question presented.

Helena states that it owns and operates the solid waste
transfer station from which the transportation in gquestion
originates. Helena states that its residents (individuals,
businesses, and other entities within Helena’'s municipal
boundaries) and the County (on behalf of itself and its resi-
dents) pay Helena to deposit garbage at this transfer station.
Helena states that the garbage deposited in the transfer sta-
tion (Helena garbage and County garbage) is then transported
in vehicles and equipment owned and operated by Helena, to a
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local landfill site owned and operated by the County. Helena
states that the County charges it a fee for depositing the
garbage at the landfill. SWC and CCS do not dispute these
things, but add that Helena’s transfer station can and does
also receive garbage, for a fee, even from sources outside the
County (included herein as County garbage).

In relation to its transfer station operations, Helena
identifies itself as being only in the business of receiving
garbage. It also identifies itself aa being in the much
broader business of providing services to its residents. It
asgerts that it becomes the owner of all garbage received at
its transfer atation and such ownership is in accord with
state and federal law (no citations). It asserts that its
transportation from the transfer station to the landfill is
not for hire and that it is not in the business of transport-
ing for hire. Helena argues that its transportation of gar-
bage from the transfer station to the local landfill is inci-
dental to its businespes (of receiving garbage and of provid-
ing for itas residents) and is for itself (as owner of the gar-
bage} and is therefore not regulated under motor carrier laws
adminiastered by the PSC.

SWC and CCS argue that Helena is transporting garbage for
persons other than residents of Helena and that such is for
hire. They point out that those depositing County garbage at
Helena’'s transfer station pay a fee to Helena for use of the
transfer station and transfer station services and this fee
should extend to the transportation aspect as well. CCS spe-
cifically argues that "“for hire,” defined in § 69-12-101(5),
MCA (and material to the definition of “motor carrier” in
§ 69-12-101(8), MCA), includes both direct and indirect
compensation. It argues that, through the fee charged for
Helena’'s transfer station services, there is compensation for
the transportation aspect of those services, direct or indi-
rect. Helena disputes this and maintains that it charges only
a tipping fee, which is solely for the use of the tranafer
station and is not for transportation. Helena argues that it
has entered and enters no contract for the transportation in
question. Helena alsc points out that its transfer station
gservice includes receiving, screening, recycling, removing,
compacting, and disposing of solid waste.

CCS argues that Helena’'s theory that it becomes the owner
of the garbage has been 1mp11c1t1y rEJeCted in Montana Solid

(SHC v, PSC), BDV-92-448, Order on Petition for Judicial Re-
view (Montana first Judicial District, September 21, 1993).
It also argues that this theory of ownership of garbage has
been rejected in previous PSC rulings (no citations). It also
argues that, if Helena's theory is accepted, any municipality
could haul garbage from anywhere to anywhere without author-
ity. Helena disagrees, arguing that SWC v, PSC basically
holds only that more facts were required before the PSC could
make a proper determination in that case. It argues that
CCS’'s assertion that Helena is transporting garbage for the
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County is wrong, mwaintaining that the garbage, once deposited
at the transfer station, is Helena’s garbage. It argues that
it is impossible to separate Helena garbage from County gar-
bage once deposited at the transfer station,

SWC argues that application of the primary business test
(ARM 38.3.1001 through 38.3.1005, exclusion for transportation
incidental to a principal business) may require more facts
than have been presented by Helena. From the facts presented,
SWC geems to argue that Helena’'s tranaportation does not meet
the primary business test. Helena disagrees, maintaining that
the transportation is but a small part of Helena’'s transfer
station operations and also a small part of its entire busi-
ness of acting on behalf of Helena citizens and businesses.

SWC argues that public policy does not justify exemption
for Helena’'s transportation. In this regard it argues that
Helena has many valid options available to it: competitive bid
for services from three authorized carriers in the service
area; competitive bid for lease of these authorities; applica-
tion for authority; or becoming part of the County’s solid
waste management district. Helena disagrees, arguing that to
force it to pursue one of these options is not good public
policy when there is the option of no regulation available
under the law.

EIEJ ]' l]ﬂ]'n'irlt Matters

The parties rely on the District Court opinion in SWC v,
PSC, {citation above) as support for various arguments. SWC
uses the opinion as support for its suggestion that more facts
may be necessary. CCS argues that the opinion implicitly
overrules Helena’'s argument that it becomes the owner of the
garbage it receives. Helena (interpreting the SWC and CCS
arguments as being that the opinion implicitly requires Helena
to obtain authority) argues that the opinion only holds that
the PSC required more facts before it could issue a ruling.
Helena also argues that the opinion makes it clear that Helena
should be exempt from authority requirements.

The PSC disagrees with all these arguments based on ZSWC
v. PSC. Although the District Court did state that the PSC
did not do an adeguate job of considering the given facts or
comments of the public in that case, the opinion in SWC.v. PSC
stands only for the proposition that application of the pri-
mary business test to transportation incidental to landfill
operationa is not a feasible process. SWC v. PSC has no di-
rect bearing on Helena’'s question which involves a transfer
station, not a landfill. However, the PSC will certainly keep
in mind the Court’s caution relating to complete review of
given facts and adequate consideration of public comments.

w ; i 3 “

In sec. 69-12-301(5), MCA, there has long been a paren-
thetical provision which, in regard to *“transportation” in
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that Class D definition, included “pickup and disposal.” This
provision has been used in the past as support for various
arguments made before the PSC. Although the PSC is not cer-
tain how it was intended to apply in this case (CCS merely
included it in a reference to Montana atatutes), Helena is
correct in its argument that the language is no longer part of
the statutory law. See, Ch. 358, L,. 1995.

In their comments SWC and CCS also mention that Helena
has obtained informal staff opinions from the PSC which relate
to the guestion now presented. It appears that those opinions
have all suggested that Helena's transportation operations now
in gquestion are regulated.

However, as Helena notes, PSC staff opinions are infor-
mal, not binding on the PSC, and do not preclude or govern
review by the PSC on an identical or related formal request
for a ruling. The informal opinions may be reviewed to assist
in analysis, but they are not controlling.

The Montana Legislature has considered proposed legisla-
tion which, if passed, might have made a question such as Hel-
ena’s unnecessary (e.g., HB 636, 52nd Legislature, 1991, would
have allowed local governments automatic proof of public con-
venience and necessity upon presentation of a written contract
for transportation services). The Legislature has also con-
sidered proposed legislation that might have made Helena's
question moot {(e.g., HB 458, 54th Legislature, 1995, would
have exempted transportation of garbage by local governments
from regulation).

Neither bill became law and SWC and CCS reference this in
their arguments. However, the PSC sees no valid reason to
view the failure of these bills as either a dispositive or an
influential legislative determination on Helena'’'s transporta-
tion of garbage from its transfer station. This is so because
Helena is not arguing that, because it is a local government
it should be exempt (something that the failed legislation
might bear on), Helena is arguing that it is excluded from
regulation becauge its transportation is of its own garbage
and is incidental to its principal business. Both of these
are available exclusions, under the proper circumstances, in
the law as it now exists. The failed legislation does not
appear to directly bear on the question being conaidered.

Scope of Ruling

Although wundisputed (and included for clarification
only), the aspect of Helena’'s transportation that is legiti-
mately the subject of this ruling is Helena's transportation
of garbage deposited at Helena's transfer station by those who
are not Helena residents (ie., the ruling pertains to “County
garbage” and all garbage which that term encompasses herein).
Helena, as well as other municipalities, can transport garbage
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as a service to their residents (those within Helena’'s munici-
pal boundaries) without motor carrier authority.
pS Lysi i Di .

The question of law is whether, under the facts pre-
sented, Helena‘s transportation of garbage between its solid
waste transfer station and the County landfill is regulated
motor carriage (for which motor carrier authority is required)
or whether such transportation is unregulated private carriage
(for which motor carrier authority is not required). Except
for the preliminary matters (discuased above), the specific
issues presented are: whether Helena's transportation is “for
hire;” whether Helena is excluded from regulation because it
is the owner of the garbage transported; and whether Helena is
excluded from regulation because its transportation is merely
incidental to its principal business.

Among other things, in order for transportation to be
regulated it must be done “for hire.” To the extent relevant
in this matter, transportation is “for hire” if it is done for
remuneration of any kind, direct or indirect. See. generally.
§ 69-12-101(5), MCA.

Helena is a municipality engaged in an operation which
regularly makes its solid waste transfer station available to
persons and entities outside of Helena's municipal boundaries
and does so for a fee. For all practical purposes this opera-
tion is equivalent to a business enterprise or commercial un-
dertaking (service on a regular basis for a fee).

Helena attributes the fee it receivea only to the
receipt-of -garbage aspect of its operations (and possibly
other on-site gervices identified by Helena), not to the
transportation-of-garbage aspect. However, given the obvious
nature of Helena’'s transfer station (and any transfer sta-
tion), transportation of garbage away from the station is a
direct, integral, and necessary part of the operations, as the
station would soon fill with garbage if the garbage were not
transported away.

Whether a busineas is private or government or a combina-
tion of both, it is relatively easy to categorize revenues
received for a service in a way that disconnects them from any
one particular aspect of that service. It is even relatively
simple to support such through contract terms or accounting
methods created by design (for that purpose) or otherwise.

Therefore, in analyzing a question of whether transporta-
tion is “for hire” in a business setting, the PSC will not
view contract terms or accounting methods as controlling. In

, PSC Docket No. T-9565, Declaratory Ruling
(September 6, 1990}, the PSC stated that “in the case that the
element of receiving payment is a prerequisite to invoking
regulation, as it is in motor carrier regulation, mere
accounting or billing practices which in form might demon-

Montana Administrative Register 2-1/25/96



-307-

strate no receipt of payment for what would otherwise be a
regulated activity, cannot be permitted to override the sub-
stance of what is occurring.” Id., para. 18.

In such sgetting, where transportation is directly
related, integral,. or essential to the overall service or an-
other aspect of the gervice to which revenues are clearly at-
tributed, imputing revenues to the tranaportation aspect will
occur. There is no credible reason for a contrary conclusion
in Helena's case and the PSC imputes revenues obtained to the
trangportation aspect of Helena's services. Helena’'s trans-
portation is done “for hire,” as it includes remuneration of
any kind, direct or indirect.

- In thia regard, in Matter of Grouse Mountain, PSC Docket

No. T-93.33.DR, Declaratory Ruling (September 1, 1993), the
PSC stated that, given the definition of "“for hire,” it is
“unlikely that there could normally be any transportation in a
for-profit setting that is not ‘for hire’ in some qualifying
fashion.” JId,, para. 12. The PSC now extends that reasoning
to apply in a business or commercial setting or equivalent,
whether for-profit or otherwise.

Helena states that it becomes the owner of the garbage

deposited at its transfer station. In part Helena appears to
reason that, because it becomes responsible for the garbage,
it owns the garbage. This ownership-by-responsibility theory

is not sound, as responsibility does not necessarily create
ownership. Additionally, Helena is reaponasible for the garbage
because its agreements require it to be s0, not necessarily
because it owns the garbage.

As the owner of the garbage, Helena argues that it is not
transporting garbage for another and is therefore not within
the definition of “motor carrier.” However, except for that
garbage that Helena might generate itself (Helena owns such)
and that which Helena residents generate (not in issue), the
PSC disagrees that, within the context of wmotor carrier regu-
lation, Helena is or can be the “owner” of the garbage it re-
ceives at its transfer station.

Foremost in the PSC’'s reasoning on this point is that,
given the nature of the question of ownership of garbage (ex-
plained below), an opposite conclusion would allow regulation
to be so easily circumvented that such would produce an absurd
result, effectively making Class D motor carrier regulation
inapplicable in most (if not all) instances. Necessarily, it
must be inferred that the law did not intend that garbage
would be subject to the exclusion for transportation on behalf
of one’s self in the instance where “ownership” has been
transferred from the one who generates it to the one who
transporte it.

In Board of Railroad Commissioners v. Gamble-Robinson
Co., 111 Mont., 441, 111 P.2d 306 (1941), it was held that to
fall within the definition of “motor carrier” the transporta-
tion must be of the person or property of another. 111 P.2d
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at 310. Although garbage is not generally considered “prop-
erty” in the context of motor carrier regulation, the PSC
agrees (with qualification as alluded to above and explained
below) that the Gamble-Robingon logic could extend to the
transportation of garbage. In fact, the PSC has so extended
the logic in instances where the garbage being transported is
clearly not the “property” of another. Generally, a person’'s
transportation of hie or her own garbage is viewed as unregu-
lated private carriage.

However, given the nature of garbage and that such seems
to evade all customary legal analysis involved in determining
ownership, the only instance in which the transportation of
garbage ia routinely deemed not “for another” is when it is
transported by the person generating the garbage. Once gar-
bage is collected from the person generating it or deposited
by the person generating it, customary theories relating to
“ownership” or tranafer of ownership make little sense. Ex-
cept when the garbage is deemed owned by the person who gener-
ates it, ownership becomes suspect for purposea of motor car-
rier regulation.

This is so because, with some exceptions (e.g., garbage
to be used as fuel) not in issue, garbage is generally consid-
ered to have a negative value. 1In most instances the person
generating the garbage must pay to have it collected, removed,
and disposed of, would gladly give it away to have this done,
would most likely prefer to disclaim ownership and responsi-
bility for it, and would likely be somewhat confused if sowme-

one offered to purchase it. For garbage, in the motor carrier
context, there is generally no one in the chain of possession,
including the person generating it, willing to dispute

another’s claim to ownership. 1In the transfer of ownership of
garbage, involved is no title, bill of sale, compensation,
exchange of value, or like things. Determining title to gar-
bage so evades customary analysis applied in determining own-
ership that ownership cannot be a valid factor in considering
whether transportation is for one’'s sgelf or for another (ex-
cept where the one generating the garbage is concerned).

Therefore, for purposes of motor carrier regulation, Hel-
ena cannot be the owner of the garbage deposited at its trans-
fer station (for motor carrier purposes) and must be viewed as
transporting garbage for another. Helena’s transportation of
garbage is within the definition of motor carrier in this re-
gard.

The determinations on the above issues do not preclude
congideration or application of the primary business test.
Transportation can be “for hire” and “for another” and remain
excluded from regulation under the primary business test.

In regard to this test, Helena argues that its principal

business is receiving garbage. Simultaneously, or alterna-
tively, Helena argues that its principal business ia providing
general government services to its residents. In either case
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Helena argues that its transportation operations are merely
incidental to a principal business.

Helena's assertion that its principal business is of pro-
viding general government service cannot be denied, insofar as

its residents are concerned. However, Helena’'s general gov-
ernment services cannot be extended to encompass those outsgide
its municipal boundaries. In regard to the PSC’s primary

business tesat, such would exceed Helena's c¢lear economic pur-
pose of providing general government services to its residents
and therefore be outside of the qualifying scope of its prin-
cipal business. See, ARM 38.3.1001(2) and 38.3.1002(1) {a) and
(¢). Services to those outside of Helena’s municipal bound-
aries are all that is in igsue in this instance, so Helena’'s
argument regarding transportation being incidental on that
basis cannot be upheld.

The above does not preclude analysis in regard to Hel-
ena’s alternative assgertion that its principal business is the
business of receiving garbage at its transfer station. In
this context Helena has a principal business (transfer station
services) .

However, it 18 not a qualifying principal business. To
qualify for the primary business test exclusion the principal
business cannot be a transportation business. ARM
38.3.1005(1) (b). By its nature transportation is a signifi-
cant part of a transfer station (even the name “transfer sta-
tion” connotatea that something will be transferred or con-

tinue to be moved). Helena‘’s transfer station can even bhe
reasonably viewed as nothing more than a complex unloading and
loading facility. In such context it merely facilitates
trangportation. At Helena‘s transfer station garbage is de-

posited into a large bin, pushed by a large front end loader
or blade and dragged by a large hydraulic hoe or shovel or
gripping device and loaded and compressed into a trailer for
transportation. The operation is as much transportation as it
is anything else.

Even if Helena’s transfer station operations were deemed
a qualifying nontransportation business for purposes of the
primary business test, Helena’s transportation would not be
incidental. Helena's transportation does appear to be in fur-
therance of such busineass and in the scope of such business.
gee, ARM 38.3,1001(2) and 38.3.1002(1) (a), (b), and (c). How-
ever, for transportation to qualify for exclusion from the
definition of “motor carrier,” it alsc must be subordinate to

the principal business. “Subordinate to” means * lesser than,
minor in comparison to, dependent on, existing because of, and
controlled by.” ARM 38.3.1002(d). It can include transporta-

tion important to, even essential to, the principal business,
but it does not include transportation which is a significant
enterprise itself. ARM 38.3.1002(d). Helena’s transportation
of garbage is such a significant and integral part of the
overall operation that it cannot be deemed merely subordinate.
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Helena's transportation of garbage, which is deposited at
Helena’s transfer station by anyone other than a resident or
business or similar entity within the confines of Helena's
municipal boundaries, between its solid waste transfer station
and the local County landfill is regulated motor carriage for
which motor carrier authority is required.

Done and dated this 7th day of November, 1995, by a vote
of 5-0.

BY ORDER OF THE MONTANA PUBLIC SERVICE COMMISSION

M REE, Cha1l

VE FISHER, Vice Chair

(20 Binerson

BOB ANDERSON, Commissioner

e Uiy

DANNY OBE?C, Commifﬁioner

[ 2 / Qe

BOB ROWE, Commissioner

ATTEST:

e

Kathlene M. Anderson
Commission Secretary

(SEAL)

NOTE: Any interested party may request the Commission to
reconaider this decision. A motion to reconsider
must be filed within ten (10) days. Gee ARM
38.2.4806.
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rules, amendment or repeal of existing rules
filed with the Secretary of State, except rules proposed by the
Departmnent of Revenue. Proposals of the Department of Revenue
are reviewed by the Revenue Oversight Committee.

The Administrative Code Committee has the authority to make
recommendations to an agency regarding the adoption, amendment,
or repeal of a rule or to request that the agency prepare a
statement of the estimated economic impact of a proposal. 1In
addition, the Committee may poll the members of the Legislature
to determine if a proposed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amend
a rule, or a Joint Resolution recommending that an agency adopt
or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules. The address

is Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

i

is a
looseleaf compilation by department of all rules
of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

v T is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by agencieas,
notices of rules adopted by agencies, and
interpretations of statutes and rules by the
attorney general (Attorney General’s Opinions)
and agencies (Declaratory Rulings) issued since
publication of the preceding register.

Uge.of the Administrative Ruleg of Montana (ARM):

Known
Subject
Matter

Statute
Numbaer and
_Department

1. Consult ARM topical index.
Update the rule by checking the accumulative
table and the table of contents in the last
Montana Administrative Reglster issued.

2. Go to crogs reference table at end of each
title which lists MCA section numbersa and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which have
been designated by the Montana Administrative Procedure Act for
inclugion in the ARM. The ARM is wupdated through
September 30, 1995. This table includes those rules adopted
during the period September 1, 1995 through December 31, 1995
and any proposed rule action that was pending during the past 6-
month peariod. (A notice of adoption must be published within 6
months of the published notice of the proposed rule.) This
table does not, however, include the contents of this issue of
the Montana Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necespary to check the ARM updated through September 30, 1995,
this table and the table of contents of this imssue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter of
the rule and the page number at which the action is published in
the 1994 and 1995 Montana Administrative Registers.

To aid the user, the Accumulative Table includes rulemaking
actions of such entities as boards and commissions listed
separately under their appropriate title number. These will
fall alphabetically after department rulemaking actions.
Accumulative Table entries will be listed with the department
name under which they were proposed, e.g., Department of Health
and Environmental Sclences as opposad to Department of
Environmental Quality.

a (¢) Title 1

1.2.419 Piling, Compiling, Printer Pickup and Publication of
the Montana Administrative Register, p. 2239, 2694
1 r Ticl

1 and other rules - State Purchasing, p. 1371, 1788

2.5.118 and other rules - State Purchasing, p. 1723, 2241

2.5.403 Application of Preferences to Contracts Involving
Federal Funds in State Purchasing, p. 1466, 1931

2.11.101 and other rule - Solicitation - Access Limitations,

p- 1

2,21.507 Jury Duty and Witnees Leave, p. 2313, 131

2.21.1101 and other rules - The Education and Training Policy,
p. 2317, 132

2.21.1601 and other rules - The Alternate Work Schedules
Policy, p. 2321, 134

2.21.1711 and other rule - Overtime and Nonexempt Compensatory
Time, p. 2544

2.21.1802 and other rules - Exempt Compensatory Time, p. 2546
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2.21.3006
2.21.3703
2.21.3501
2.21.4906

2.21.5006
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Decedent s Warrants, p. 231§, 136

and other rules - Recruitment and Selection, p. 2553
and other rules - The Employee Exchange/Loan Policy,
p. 2315, 137

and other rules - The Moving and Relocation Expenses
Policy, p. 2311, 139

and other rules - Reduction in Work Force, p. 2548

(Public Employees’ Retirement Board)

I

I-III
2.43.411
2.43.418
2.43.432

2.43.451

2.43.606

(Teachers’

2.44.301A

Service Purchagses by Inactive Vested Members,
p. 1721, 2386

Mailing Information on Behalf of Non-profit
Organizations, p. 727, 1318

and other rules - Service in the National Guard -
Job Sharing - Retirement Incentive Program, p. 2323
Accrual of Membership Service - Service Credit for
Elected Officials, p. 733, 1319

Purchase of Additional Service in the Retirement
Systems Administered by the Board, p. 516, 1033
and other rule - Purchase of Sexrvice for Members who
are Involuntarily Terminated after January 1, 1995
but before July 1, 1997 - Limitations on Their
Return to Employment within the Jurisdiction,
p- 730, 1320

Conversion of an Opticnal Retirement Upon Death or
Divorce from the Contingent Annuitant, p. 1289, 1791

Retirement Board)

and other rules - Creditable Service for Members
after July 1, 1989 - Calculation of Age -
Installment Purchase - Value of Housing - Direct
Transfer or Rollover - Reporting of Termination Pay
- Payment for Service--Calculation of Retirement
Benefits - Definitions - Membership of Teacher’s
Aides and Part-time Instructors - Transfer of
Service Credit from the Public Employees’ Retirement
Syatem - Eligibility Under Mid-term Retirements -
Computation of Average Final Compensation -
Adjustment of Benefits - Limit on Earned
Compensation - Adjustment of Disability Allowance
for Outside Earnings - Membership of Part-time and
Federally Paid Employees - Interest on Non-payment
for Additional Credits - Purchase of Credit During
Exempt Period - Calculation of Annual Benefit
Adjustment - Eligibiljity for Annual Benefit
Adjustment, p. 977, 2122

(State Compensation Insurance Fund)

I
I

2.55.321

2-1/25/96

and other rule - Policy Charge - Minimum Yearly
Premium, p. 1067, 1792

and other rule - Temporary - Policy Charge - Minimum
Yearly Premium, p. 516, 922

and other rules - Premium Rate Setting, p. 2558
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AGRICULTURK. Department of, Title 4

I
I
I-1IV

4.3.401

4.12.1221

4.12.1428
4.12.3402

I-1v

I-Vv
I-VIIX
I-XIV
6.6.401
6.6.1104
6.6.1506
6.6.2001
6.6.2301
6.6.2901
6.6.3201

6.6.3802

6.6.4001

and other rule - Spread of Late Blight Digease of
Potatoes - Civil Penalties - Matrix, p. 3

and other rule - Incorporation by Reference of Model
Feed and Pet Food Regulationse, p. 243, 1321, 2126
Importation of Mint Plants and Equipment into
Montana, p. 422, 1333

and other rules - Registration Requirements -
Applicator Classifications and Requirements -
Student Loana - Wheat and Barley Food and Fuel

Grants - Resatriction of Pesticide Rules - Endrin -
1080 Livestock Protection Collars - Registration and
Use of M-44 Sodium Cyanide Capsules and M-44 Devices
- Rodenticide Surcharge and Grants - Montana
Agricultural Loan Authority - Agriculture Incubator
Program, p. 2714

and other rules - Alfalfa Leaf-Cutting Bees -
Registration - Fees - Standards - Certification -
Sale of Bees, p. 1292, 1793

Assessment Feas on All Produce, p. 2712

Seed Laboratory Analysis Fees, p. 2084

ITO. le 6

Supervision, Rehabilitation and Ligquidation of State
Regulated Employer Groups, p. 1470, 2134, 2468
Long Term Carea - Standards for Marketing -
Appropriate Sale Criteria - Nonforfeiture
Requirements - Forms, p. 1729, 2242, 143
Regulation of Managed Care Community Networks,
p. 1819, 2675

Standardized Health Claim Forms, p. 3060, 923
Medicare Selact Policies and Certificatea, p. 9
and other rules - College Student Life Insurance,
p. 2573

Limitation of Presumption of Reasonableness of
Credit Life - Disability Rates, p. 7

Premium Deferral and Cash Discounts, p. 2722

and other rules - Unfair Trade Practices on
Cancellations, Non-renewala, or Premium Increases of
Casualty or Property Insurance, p. 2720

and other rules - Montana Insurance Assistance Plan,

pP. 2448

and other rules - Prelicensing Education Program,
P- 2444

and other rules - Pricing of Noncompetitive or
Volatile Lines, p. 2446

and other rule - Truast Agreement Conditions -
Conditions Applicable to Reinsurance Agreements,
p. 2718

Valuation of Securities other than those

Specifically Referred to in Statutes, p. 2575
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6.6.4102 and other rule - Insurance Licenses Continuing
Education Fees - Continuing Education Program
Administrative Rule Definitione, p- 2325, 2793

6.6.5001 and other rules - Small Employer Health Benefit
Plans and Reinsurance, p. 1472, 2127, 141

6.6.5101 and other rules - Plan of Oparation for the Small
Employer Health Reinsurance Groups, p. 1468, 1932

6.10.102 and other rules - Sacurities Regulation, p. 2724

6.10.122 Securities Regulation - Broker-Dealer Books and

Records, p. 15

(Classification Review Committea)

6.6.8001 and other rules - Informal Advisory Hearing
Procedure - Agency Organization - Adoption of Model
Rules - Definitions - Administrative Appeal of

Classification Decision - General Hearing Procedure
- Updating References to the NCCI Basic Manual for
Workers’ Compensation and Employers’ Liability
Insurance, 1980 Edition, p. 985, 2138, 2682

6.6.8301 Updating References to the NCCI Basic Manual for
Workers’ Compensation and Employers’ Liability
Insurance, 1996 ed., p. 2728

6.6.8301 Updating References to the NCCI Basic Manual for
Workers Compensgation and Employers Liability
Insurance, 1980 Ed., p. 522, 1035

COMMERCE, Department of, Title 8

8.2,207 General Rules of the Department - Process Servers -
Polygraph Examiners - Private Employment Agenciles -
Public Contractors, p. 2175, 2794

(Professional and Occupational Licensing Bureau)
I Renewal Dates, p. 1600, 2140

(Board of Alternative Health Care)
8.4.505 and other rule - High Risk Praegnancy - Conditions
Which Require Physician Consultation, p. 1377, 2684

(Professional and Occupational Licensing Bureau)

8.15.103 and other rules - Construction Blasters and Hoisting
and Crane Operators - Standard Forms - Boiler
Engineers, p. 1603, 2247

(Board of Dentiatry)

8.16.405 and other rule - Fee Schedules, p. 1823, 2686

8.16.408 and other rules - Applications to Convert Inactive
Status Licenses to Active Status Licenses - Dental
Hygienists - Definitione - Use of Auxiliary
Personnel and Dental Byglenists - Dental
Auxiliaries, p. 1380, 2469, 2795
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(Professional and Occupational Licensing Bureau)

8.19.101

(Board of
8.22.502

8.22.703

(Board of
8.28,.401

(Board of
8.30.404

(Board of
I

8.32.304

8.32.1606
(Board of
8.36.406

(Board of

8.39.202
8.39.518

(Board of
B8.40.404

8.40.1601

and other rules - Transfer from the Department of
Justice - Fire Prevention and Investigation,
p. 1825, 2087

Horse Racing)

and other rule - Licenses for Parimutuel Wagering on
Horse Racing Meetings - General Requirements,
p- 426, 843

and other rules - Horse Racing Industry, p. 2178,
2796

Medical Examiners)

and other rulea - Physician - Acupuncturiast -
Emergency Medical Technician - Physician Assistant-
Certified - Podiatrist - Nutritionist Licensure,

p. 1736, 2480, 144

Funeral Service)

and other ruleas - Reciprocity - Fees - Definitions -

Continuing EBducation - Sponaors - Standards for
Approval - Prior Approval of Activities - Post
Approval of Activities - Review of Programs -

Hearings - Attendance Record Report - Digability or
Illness - Hardahip Exception and Other Exceptions -
Crematory Operators and Technicians, p. 322, 845

Nursing)

Temporary Practice Permitas for Advanced Practice
Reglstered Nurses, p. 2450

and other rules - Advance Practice Registered
Nursing - Licensure by Examination - Re-examination
- Licensure by Endorsement - Foreign Nurses -
Temporary Permits - Inactive Status - Conduct of
Nurses - Fees - Duties of President - Approval of
S8chools - Annual Report, p. 2181

and other rules - Non-disciplinary Track - Admisaion
Criteria - Educational Requirementa, p. 3065, 847

Optometry)

General Practice Regquirements, p. 329, 1415

Outfitters)

and other rules - Outfitting Industry, p. 2327
and other rules - Fees - Moratorium - Operations
Plan Review, p. 1761, 2388, 2797, 145

Pharmacy)

and other rules - Fees - Dangeroua Drugs -
Transmission of Prescriptions by Facsimile, p. 1834,
2689

and other rules - OQut-of-State Mail Service
Pharmacies, p. 2339

Montana Administrative Register 2-1/25/96



-318-

(Board of Physical Therapy Examiners)

8.42.402 and other rules - Examinations - Feas - Renewals -
Temporary Licenses - Licensure by Endorsement -
Exemptiona - Foreign-Trained Applicants -
Unprofeasional Conduct - Disciplinary Actions,
p- 1837, 2483

(Board of Plumbers)
8.44.402 and other rules - Definitions - Fees - Medical Gas
Piping Installation Endorsements, p. 1842, 2798

(Board of Psychologists)
I Licensure of Senior Psychologists, p. 2452, 151
8.52.616 Fee Schedule, p. 1607, 2143

(Board of Realty Ragulation)
8.58.406A and other rules - Realty Regulation, p. 1609, 2397,
2799

(Board of Veterinary Medicinas)
8.64.402 and other rule - Feas - Licensees from Other States,
p. 218%, 2800

(Bulilding Codes Bureau)

8.70.101 and other rules - Building Codes, p. 2342

8.70.1402 and other rule - Transfer to Professional and
Occupational Licensing Bureau - Fireworks Wholesaler
Permitse, p. 1934

(Weights and Measures Bureau)

8.77.107 and other rules - PFees - Commodities - Random
Inspection of Packages - Petroleum Productas - Metrie
Packaging of Fluid Milk Products, p. 1845, 2486

(Board of Passenger Tramway Safety)
I & IT Inspections - Conference Call Meetings, p. 1767

(Board of Milk Control)
8.86.301 Elimination of Minimum Wholesale and Retail Prices -
Producer Price Formulas, p. 2192, 2691

(Local Govarnment Assistance Division)

I Incorporation by Reference of Rules for
Administering the 1995 CDBG Program, p. 993, 1794
I & II and other rules - 1996 Federal Community Development

Block Grant Program - 1996 Treasure State Endowment
{TSEP) Program - 1987 and 1988 Federal Community
Development Block Grant Programsé, p. 2454

(Board of Investments)

8.97.1301 and other rules - Definitions - Forward Commitment
Fees and Yield Requirements for all Loans -
Inveatment Policy, Criteria, and Preferences -
Interest Rate Reduction for Loans to Por-profit
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Borrowers funded from the Coal Tax Trust -
Infrastructure Loans, p. 1070, 1796

(Economic Development Divisaion)
I-XITI Implementation of the Job Investment Act, p. 1075,
1666

(Board of Housing)

8.111.303 and other rules - Financing Programs - Qualified
Lending Institutions - Income Limits - Loan Amounts,
p. 2202, 2801

8.111.305 and other rulas - Lending Institutions - Loan
S8ervicers, p. 2577

(Board of Science and Technology Development)
8.122.601 Application Procedures for a Seed Capital Technology

Loan - Submission and Use of Executive Summary,
P 2204

EDUCATION, Title 10

(Board of Public Education)

I Class 7 American Indian Language and Culture

8pecialist, p. 2089, 2803
10.55.601 Accreditation Standards: Procedures, p. 331, 1037
10.57.211 Test for Certification, p. 2457
10.57.218 Teacher Certification: Renewal Unit Verification,
pP- 995, 2144
10.57.403 and other rule - Class 3 Administrative Certificate
- Class 5 Provisional Certificate, p. 1769, 2802
10.57.405 Class S Provisional Certificate, p. 2377, 2802

(State Library Commission)

10.102.5102 and other rule - Allocation of Funding Between
Federations and Grant Programs - Arbitration of
Disputes Within Federations, p. 19

t o it 11
I and other rules - Fair Hearings and Review of

Records by the Department Director, p. 997, 1423
11.5.1002 Day Care Rates for State Paid Day Care, p. 740, 1117

11.7.306 Right to a PFair Hearing in Regard to Foster Care
Support Services, p. 1002, 1424

11.7.313 Model Rate Matrix Used to Deatermine Payment to Youth
Care Facilities, p. 736, 1118

11.7.603 Foster Care Support Services - Diaper Allowance,
p. 93, 930

11.12.104 Minimum Requirements for Application for Youth Care
Facility Licensure, p. 1000, 1425

11.13.101 Model Rate Matrix to Basic Level Therapeutic Youth
Group Homesa, p. 738, 1119

11.14.226 Caregivers in Day Care Centers for Children, p. 526,
931
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11.14.605 8liding Fee Scale Chart Used to Determine
Eligibility and Copayments for State Paid Day Care
Under the Block Grant Program, p. 872, 1325

FISH, WILDLIFE D r

12.2.501 Crappies as Nongame Species in Need of Management,
p. 429, 1571

12.6.701 Wearable Personal Floatation Devices for Each Person

Aboard Any Motorboat or Vessel Launched Upon the
Waterways of Montana, p. 1495, 2251

(Fish, Wildlife, and Parke Commission)

12.6.801 Boating Closure on the Upper End of Hauser Reservoir
from October 15 through Decembar 15 Each Year,
p. 1386, 1935

12.6.901 Creating a No Wake Speed Zone near Rock Creek Marina
in Fort Peck Reservoir, p. 2459
12.6.901 Restriction of Motor-propelled Water Craft on the

Blackfoot, Clark PFork, and Bitterroot Rivers,
p- 557, 1120

12.6.901 No Wake Speed Zone in the North Shore and Marshall
Cove of Cooney Reservoir, p. 555, 1038

12.6.904 Public Access Below Rainbow Dam and Madison Dam,
p. 333, 932

(Fish, Wildlife, and Parks Commission and Department of Fish,
Wildlife, and Parks)

I Taton-Spring Creek Bird Preserve Boundary, p. 1772,
2282
I-XI1 and other rule - Future Fisheries Program -

Categorical Exclusions, p. 1866, 153
12.9.208 Abandonment of the Skalkaho Game Preserve, p. 2731

GOVERNOR, Title 14

14.8.201 and other rules - Electrical Supply Shortage, p. 12,
1039

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16

I Personal Care Facllities - Application of Other
Licensure Rules to Personal Care Facilities, p. 435,
852

I Adult Day Care Centers - Application of Other
Licensure Rules to Adult Day Care Centers, p. 433,
853

I-VI1I Aboveground Tanks - Minimum Standards for

Aboveground Double-walled Petroleum Storage Tank
Systems, p. 1087, 2491

16.24.414 Tuberculosis Testing of Employees in a Day Care
Center, p. 564, 1041

16.28.101 and other rules - Communicable Diseases - Control
Measures for Communicable Diseases, p. 751, 1127
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16.32.375

16.42.302

16.42.402

16.44.103
16.45.402

16.45.1101
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Daad Human Bodiea - Transportation of Dead Human
Bodiea, p. 431, 850
and other 1rules - Health Care Pacilities -

Construction Standards for Hospices and Specialty
Mental Health Care Pacilities, p. 437, 851

and other rules - Evaluation of Asbestos Hazards and
Conduct of Asbestos Abatement - Requirements for
Accreditation and Permitting of, and Training
Coursas for, Persons Involved in Asbestos Abatement
- Requiremente for Permits for Asbestos Abatement
Projecta, p. 874, 1578

and other rule - Asbeatos - Accreditation of
Asbestos-related Occupations - Penalties for
Viclations of Asbestos Laws and Ruleg, p. 1095, 1579
and other rules - Hazardous Waste - Control of

Hazardous Waste, p. 560, 1042

and other rule - Underground Storage Tanks - Minimum
Standards for Underground Piping, p. 1081, 2488
and other rule - Underground Storage Tanks - Minimum
S8tandards for Double-walled UST Systems., p. 1084,
2489

(Board of Health and Environmental Sciences)

16.8.401

16.8.1404
16.8.1907

16.20.603

16.20.612

16.20.712

[0)

16.14.101

16-.44.101

and other rules - Air Quality - Emergency Procedures

- Ambjent Air Monitoring - Visibility Impact
Agsessment - Preconstruction Permite - Stack Heights
- Dispersion Techniques - Open  Burning -

Preconstruction Permits for Major Stationary Sources
or Major Modifications Located Within Attainment or
Unclagpsified Areas - Operating and Permit
Application Fees - Operating Permits - Acid Rain
Pearmits, p. 3070, 535, 848

and other rules - Air Quality - Opacity Requirements
at Kraft Pulp Mills, p. 254, 1572

Air Quality - Increasing Fees for the Smoke
Managsment Program, p. 1004, 1669

and other rules - Water Quality - Surface and
Groundwater Quality Standards - Mixing Zones -

Nondegradation of Water Quality, p. 743, 1098, 1798,
2256

Water Quality - Water Use Classifications on Indian
Reservations, p. 530, 1799

Water Quality - Criteria for Determining
Nonsignificant Changes in Water Quality, p. 531,
1040

U. D r t irl 1

and other rules - Solid Wasate - Transfer from
Department of Health and Environmental Sciences -
S0lid Waste Management, p. 2253

and other rules - Hazardous Waste - Transfer from
Department of Health and Environmental Sciences -
Hazardous Waste Mapagement, p. 2416
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16.45.101A

17.54.102

(Board of
I

16.8.701
16.8.705
16.8.1301

16.8.1402

16.8.1414

16.8.1903

16.18.301

16.20.603

T OR

I-Iv

18.6.202

18.7.201

I
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and other rules - Incorporations by Reference of
Federal Regulations - Definitions - Regulatory
Requirements doverning Hazardous Waste and Used 01l
- Prohibiting Used Oil as Dust Suppressant, p. 1402,
1936

and other rules - Underground Storage Tanks -
Tranafer from Department of Health and Environmental
Sciences - Underground Storage Tanks, p. 2257

and other rules - Updating Federal Incorporations by
Reference, p. 20

Environmental Review)

Water Quality - Temporary Water Standards for Daisy
Creak, Stillwater River, Fisgher Creak, and the
Clark’s Fork of the Yellowstone River, p. 1652,
1872, 2211

and other rules - Ailr Quality - Volatile Organic
Compounds Definitione, p. 1645, 2410

and other rule - Air Quality - Replacing Equipment
Due to Malfunctions, p. 1640, 2411

and other rule - Air Quality - Open Burning in
Eastern Montana, p. 1634, 2412

and other rule - Air Quality - Particulate Emission
Limits for PFuel Burning Rquipment and Industrial
Processes, p. 1636, 2413

Alr Quality - Sulfur Oxide Emissions from Lead
Smelters, p. 1644, 2414

and other rule - Air Quality - Air Quality Operation
¥eas - Alr Quality Permit Application Fees, p. 1648,
2415

and other rules - Water Quality - Wastewater
Treatment Works Reveolving Fund - Loans for Certain
Solid Waste Management and Stormwater Control
Projects, p. 2206

and other rules - Water Quality - Surface and
Groundwater Water Quality Standards - Mixing Zones -
Nondegradation of Water Quality, p. 2212

D b ) Ti 1

and other rules - Establishing Refund Percentages
for PTO or Auxiliary Engines - Motor Puels, p. 2733
Ragistration of Interstate and Intraastate Motor
Carriers, p. 890, 1l4lé6

Staggered Registration of Motor Carriers with
Multiple Fleets of Vehicles, p. 1773, 2422

and other rules - Outdoor Advertising Regulations,
p. 39

and other rules - Location of Utilities in Highway
Right of Way, p. 258, B854, 1043

{(Transportation Commission)

18.6.211
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Application Fees for Outdoor Advertising, p. 2091,
158
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18.6.211 Temporary - Application Fees for Outdoor
Advertising, p. 1294

CORRECTIONS, Department of, Title 20

(Board of Pardons and Parole)
20.25.101 and other rules - Revision of the Rules of the Board
of Pardons and Parole, p. 2461

TIC T

Notice of Application for Certificate of Public
Advantage by the Columbus Hospital and Montana
Deaconess Medical Center, Great Falls, Montana,
P 2579

I-VIII Specifying the Procedure for Review, Approval,
Supervision and Revocation of Cooperative Agreements
between Health Care Facilities or Physicians -
Issuance and Revocation of Certificates of Public
Advantage, p. 1006, 1296, 1938

I-X and other rules - Adoption of the 1994 Uniform Fire
Code and the 1994 Edition of the Uniform Fire Code
Standards, p. 1497

23.4.201 and other rules - Administration of Preliminary
Alcohol Screening Tests - Training of Peace Officers
Who Administer the Tests, p. 2093, 2805

23.5,101 and other rules - Adoption of Subsequent Amendments
to Federal Rules Presently Incorporated by Reference
- Motor Carrier and Commercial Motor Vehicle Safaty
Standard Regulations, p. 2380, 2807

(Board of Crime Control)

23.14.405 Peace Officers with Qut-of-State Experience Who Seek
Certification in Montana, p. 2745

23.14.423 and other ruleg - Training and Certification of Non-
Sworn Officers and Coroners, p. 1873

23.14.802 and other rules - Peace Officer 3Standards and
Training Advisory Council - Revocation and/or
Suspension of Peace Officer Certification, p. 1883,
2811

LABOR AND INDUSTRY, Department of, Title 24

I and other rules - Operation of the Uninsured

Employers’ Fund and the Underinsured Employers’
Fund, p. 1099, 1668

I & II and other rules - Apprenticeship Programs, p. 758,
1418

I-TII Operation of the Contractor Registration Program,
p. 1548, 2146

I-Iv Parsonal Assistants - Application of Certain Labor
Laws, p. 1627, 2145

1-v and other rule - Workers’ Compensation Data Base

System - Attorney Fee Rule, p. 2487, 2893, 675, B56
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I-XV Operation of the Uninsured Employers’ Fund and the
Underinsured Employers’ Pund, p. 101, 280, 444, 933
24.11.606 and other rules - Unemployment Insurance Taxes,

p. 1388, 1950

24.12.201 and other rules - New Horizons Program, p. 2747

24.14.101 and other rules - Maternity Leave, p. 2749

24.16.9007 Prevailing Wage Rates - Service Occupations, p. 442,
1129

24.21.414 Wage Rates for Certain Apprenticeship Programs,
p. 1887, 2812

24.28.101 and other rules - Workers’ Compensation Mediation,
p. 2216, 2818

24.29.704 and other rules - Workers’ Compensation Matters -
State Compensation Insurance Fund, p. 1395, 1953

24.29.706 and other rules - Bxemption of Independent
Contractors for Workers’ Compensation, p. 139%9

24.30.102 and other rules - Occupational Safety and Health
Standarde for Public Sector Bmployment - Logging
Safaty for Public Sector Employment, p. 2581

24.30.701 and other rules - Boilers - Responsibility for
Operation of the Boiler Inspection Program is
Transferrad from the Department of Labor and
Industry to the Department of Commerce, p. 1132

24.30.1201 and other rules - Hoisting and Crane Operators -
Responsibility for Operation of the Hoisting and
Crane Operator Licensing Program is Transferred from
the Department of Labor and Industry to the
Department of Commerce, p. 1133

24.30.1701 and other rules - Construction Blasters -
Regponaibility for Operation of the Construction
Blaster Licensing Program is Transferred from the
Department of Labor and Industry to the Department
of Commerce, p. 1134

24.30.2542 and other rules - Safety Culture Act - Safety
Committee, p. 1542
24.31.101 and other rules - Crime Victims Compensation

Program, p. 2751

(Workers’ Compensation Judge)
24.5.316 and other rules - Procedural Rules, p. 50

(Board of Labor Appeals)
24.7.306 Board of Labor Appeals - Procedure Before the Board
of Labor Appeals, p. 440, 1045

(Human Rights Commission)
24.9.102 and other rules - Proceduras Before the Human Rights
Commission, p. 1525, 2264

TATE S, Department of, Tit 6

(Department State Landa and Board of Land Commissioners)

26.3.137 and other rules - Changea in the Recreational Use
License Fee - Rental Rates for State Lands, p. 3177,
1047
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26.6.411 Nonexport Agreement for Timber Sales from State
Lands, p. 1104, 1803, 2153

(Board of Land Commissioners and Board of Environmental Review)

26.4.161 Requirement for an Operating Permit for Hard Rock
Mills that are not Located at a Mine Site and that
use Cyanide, p. 1102, 2498

26.4.410 and other rules - Renewal of Strip Mine Operating
Permits - Regulation of Coal and Uranium Prospecting
p. 1106, 2263

TOCK n

(Milk Control Bureau)

8.79.101 and other rules - Definitions for the Purchase and
Reganle of Milk - Transactions Involving the Resale
of Milk - Regulation of Unfair Trade Practices,
p. 2585

(Board of Milk Control)

8.86.301 Elimination of Minimum Wholesale and Retall Prices -
Producer Price Formulas, p. 2192, 2691

32.8.103 Circumstances Under Which Raw Milk May be Sold for
Human Consumption, p. 2222

I Rejact, Modify, or Conditicn Permit Applications in
the Sixmile Creek Bagin, p. 1893, 2693

I Procedures for Collecting Processing Fees for Late
Claimse, p. 764, 1326

26.2.201 Department of State Lands Model Procedural Rule,
p. 1777

26.2.628 and other rules - Repeal of Department of State

Lands Rules - Implementing the Montana Environmental
Pollicy Act, p. 2098

26.2.628 and other rules - Repeal of Department of State
Lands Rules - Implementing the Montana Environmental
Policy Act, p. 1954--Thia Notice of Repeal was
incorrectly published and will not be affective.

26.2.701 and other rule - Transfer from Department of State
Lands - Citizen Participation in Agency Decisions,
p. 1955

26.2.703 and other rules - Repeal of Department of State
Lande Rules - Citizen Participation in Agency
Decisions, p. 2099

26.2.703 and other rules - Repeal of Department of State
Lande Rules - Citizen Participation in Agency

Decimsions, p. 1957--This Notice of Repeal waa
incorrectly published and will not be effective.

26.6.101 and other rules - Tranafer from Department of State
Landa - Forestry, p. 1958
26.6.402 and other rules - Christmas Tree Cutting - Control

of Timber Slash and Debris - Fire Management and
Forest Management, p. 2758
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36.2.6

36.6.1

36.10.
36.11.

36.12.1101

36.24.

01
1]}

01

115
102

101
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Board Model Procedural Rule, p. 1776

Fees for Environmental Impact Statements, p. 1891,
2692

and other rules - Referendums for Creating or
Changing Conservation District Boundaries -
Conservation District Supervisor Elections, p. 2755
and other rules - Pire Management, p. 2760

and other rules - Christmas Tree Cutting - Control
of Timber Slash and Debris, p. 59

Establishing Procedures for Collecting Processing
FPeaas for Late Claims, p. 2763

and other rules - Wastawater Treatment Revolving
FPund Act, p. 1778, 2423

(Board of 0i1 and das Conservation)

36.22.1242

11.7.1
11.7.5

16.10.702A

16.10.1501

16.24.

46.6.4
46.10.
46.10
46.11.

46.12

46.12
46.12

46.12

2-1/25

03
10

104

05

io08

.512

112

.505

.508

.605

.805

/96

Rate of the Privilege and License Tax on 0il and Gas
Production, p. 566, 1055

ERVICES L] of, Title 37

Medicaid Self-Directed Personal Care Services,
p. 1656, 2823

and other rules - Medicaid Coverage - Reimbursement
of Therapeutic Family Care, p. 1302, 2501, 159

and other rules - APDC, Pood Stamps and Medicaid
Asglistance Under the FAIM Project, p. 2591

and other rules - Traditional JOBS Program - FAIM
JOBS Program - FAIM Employment and Training, p. 2619
and other rules - Children in Foster Care, p. 2462
Goal for Reducing the Parcentage of Children in
Foster Care for Two or More Years, p. 2224, 2792
Reduction of the Required Height of Water Risers in
Trailer Courts, p. 2384, 161

and other rules - Swimming Pool Licensing
Raquirements, p. 2642

Children’s Spacial Health Services - Eligibility
Requirements for the Children’s Special Health
S8ervices, p. 1413, 1804

and other rules - Vocational Rehabilitation
Financial Needs Standards, p. 2779

and other rules - AFDC Monthly Reporting - Budgeting
Methods, p. 1898, 2499

and other rule - AFDC Earned Income Disregards,
p. 1661, 2154

and other rules - Food Stamp . Budgeting Mathods -
Monthly Reporting Requirements, p. 1895, 2500

and other rules - Medicaid Cost Report Filing
Deadlines - Physician Attestation for Certain
Providers, p. 2787

Medicaid Reimburgement for Outpatient Hoapital
Imaging and Other Diagnostic Services, p. 1560, 1961
Medicaid c¢Coverage and Reimbursement of Dental
Services, p. 1553, 1968

and other rule - Medicaid Coverage and Reimbursement
of Durable Medical Equipment, p. 1563, 1970

Montana Administrative Regiater



-327-

46.13.303 and other rules - Low Income Energy Assistance
Program, p. 1557, 2157

46.30.507 and other rules - Child Support Enforcement
Distribution of Collections - Non-AFDC Services,
p. 2765

PUBLIC SBRVICE REGULATION, Department of, Title 38

I Filing of Proof of Insurance by Commercial Tow Truck
Firms, p. 892, 1422
I-XXIX Affiliated Interest Reporting Requirements - Policy

Guidelines - Minimum Rate Case Filing Standards for
Electric, Gas, Water and Telephone Utilities,
p. 1903

38.5.1301 and other rules - Telephone Extended Area Bervicse,
p. 1017, 2038

38.5.2202 and other rules - Pipeline Safety, Including Drug
and Alcohol Testing, p. 1631, 2425

REVENUE, Department of, Title 42

I and other rules - Real Property, p. 107

I Itemized Deductions for Health Insurance, p. 2100,
2848

42.11.103 and other rules - Liquor Privatization Rules, p. 66

42.15.101 and other rules - Biennial Review of Chapter 15 -
Composite Returns, p. 78

42.15.316 Extensions - Late Pay Penalty, p. 1927, 2507

42.15.401 and other rules - Medical Savings Account, p. 61

42.15.416 and other rules - Recycling Credit, p. 2109, 2850

42.15.506 Computation of Residential Property Tax Credit for
Elderly, p. 1925, 2851

42.17.101 and other rules - Withholding and 0ld Fund Liability
Taxes, p. 97

42.19.401 and other rules - Low Income Property Rules - Income
and Property Tax Relief Rules, p. 87

42.21.106 and other rules - Personal Froperty, p. 2653

42.22.1311 and other rule - Industrial Property, p. 2230, 162

42.22.1311 Industrial Machinery - Equipment Trend Factors.
p. 1921, 2508

42.22.1311 Emergency - Industrial Machinery and Equipment Trend
Factors, p. 8587

42,.23.111 and other rules - General and Special Provisions for
Corporation License Tax, p. 68

42.23.302 and other rule - Corporate Tax Returns - Deductions,
pP. 2226, 2852

42.31.101 and other rules - Cigarette and Tobacco, p. 2114,
2853

42.31.2101 and other rules - Contractor Gross Receipts,
p. 2103, 2854

42.34,101 and other rules - Dangerous Drug Taxes, p. 2228,
2856

42.35.101 and other rules - Inheritance Tax Rules, p. 91

42.36.101 and other rules - Inheritance Taxes, p. 70
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1.2.419

44.5.107

F_ ST, 44

Filing, Compiling, Printer Pickup and Publication of
the Montana Administrative Reglater, p. 2239, 2694

and other rules - Fees for DLimited Liability
Companies and Limited Liability Partnerships,
p. 1551, 2158

(Commissioner of Political Practices)

I
I-III
I-VI

44.10.

I

I
I-V
I-IX
I-XVI

I-XLIV

331

46.6.405

46.10.
46.12
46.12
46.12
46.12
46.12.
46.12.
46.12.

46.12.

403

.204
.503

.520
.550

590

1001

1222

3803

2-1/25/96

Overlapping Work Hours - Multiple Salaries from
Multiple Public Employees, p. 125

Designation of Contributions - Combined Contribution
Limits for Write-in Candidates, p. 129

and other rule - Campaign Contribution Limitations -
Surplus Campaign Funde, p. 1298, 2048

and other rule - Contribution Limitations, p. 127

T ERVIC a nt of itle 4

and other rules - AFDC Child Care Services - At-risk
Child Care Services, p. 831, 1153

and other rules - Medicaid Personal Care Services,
p. 814, 1191

Medicaid Estate Recoveries and Liens, p. 1109, 2837
Self-Sufficiency Truats, p. 446, 9235, 1135

Health Maintenance Organizations, p. 895, 1974, 2155
and other rules - Developmental Disabilities
Eligibility - Adult and Family Services Staffing,
p. 568, 1136

and other rules - Vocational Rehabilitation
Financial Need Standards, p. 1024

AFDC Assistance Standards, p. 801, 1150

Medicaid Recipient Co-payments, p. 806, 1159

and other rules - Medicaid Inpatient and Outpatient
Hospital Services, p. 779, 1162

and other rules - Medicaid Podiatry - Physician and
Mid-Level Practitioner Services, p. 913, 1580

and other rules - Medicaid Home Health Services,
p. 808, 1182

and other rules - Medicaid Residential Treatment
Services, p. 768, 1201

and other rules - Medicald Trangportation Services,
p. 821, 1218

and other rules - Medicaid Nureing PFacilitey
Services, p. 790, 1227

Medically Needy Income Standards, p. 766, 1246
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BOARD APPOINTEES AND VACANCIES

Section 2-15-108, MCA, passed by the 1991 Legislature,
directed that all appointing authorities of all appointive
boards, commissions, committees and councils of state
government take positive action to attain gender balance and
proportional representation of minority residents to the
greatest extent possible.

One directive of 2-15-108, MCA, is that the Secretary of State
publish monthly in the Montana Administrative Regiaster a list
of appointees and upcoming or current vacancies on those
boarde and councils.

In thias issue, appointments effective in December, 1995,
appear. Vacancies scheduled to appear from February 1, 1996,
through April 30, 1996, are listed, as are current vacancies
due to resignations or other reasons. Individuals interested
in serving on a board should refer to the bill that created
the board for details about the number of members to be
appointed and necessary qualifications.

Bach month, the previous month’s appointees are printed, and
current and upcoming vacancies for the next three months are
published.

IMPORTANT

Membership on boards and commissions changes
constantly. The following lists are current as of
January 5, 1996.

For the most up-to-date information of the atatus of
membership, or for more detailed information on the
qualifications and requirements to serve on a board,
contact the appointing authority.
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