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The Montana Administrative Register (MAR), a twice-monthly 
publication, has three sections. The notice section contains 
state agencies' proposed new, amended or repealed rules; the 
rationale for the change; date and address of public hearing; 
and where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists any 
changes made since the proposed stage. The interpretation 
section contains the attorney general' a opinions and state 
declaratory rulings. Special notices and tables are inserted at 
the back of each register. 
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BEFORE THE DEPARTMENT OF AGRICULTURE 
OF THE STATE OF MONTANA 

In the matter of the amendment) NOTICE OF PROPOSED AMENDMENTS 
of ARM 4.5.102, 4.5.108 and ) PERTAINING TO PROJECTS, 
4.5.109; repeal of 4.5.113 ) PROCEDURES AND UPDATES AND 

) REPEAL OF REQUIREMENTS TO THE 
) NOXIOUS WEED TRUST FUND 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons 

1. On November 2, 1996, the department of agriculture 
proposes to amend and repeal the above mentioned rules. 

2. The rules, as proposed to be amended, appear as 
follows (new material is underlined, material to be deleted is 
interlined). 

4.5.102 APPLICATION PROCEDURE (1) through (4) remains the 
same. 

(5) The advisory council will review and paftft recommend 
proposed projects according to the guidelines and criteria 
described in ARM 4.5.108. Advisory council recommendations 
will be submitted to the department tor final raftllift~ ~ 
and determination of funding. The applicant will receive 
written notification from the department of the action taken on 
the proposal. 

Sec. 80-7-802 MCA; IMP: Sec. 80-7-814 MCA 

Reason: The council decided that the ranking process did not 
work well and that, based on several years experience, most 
projects could be funded at some level. 

4.5.108 ~\liKING EVALUATION OF PROJECTS (1) The advisory 
council shall ~tiliee a eeerift~ S)e~e• ts rank all prejee~s ift 
re~ard 6e hew well ~hey by vote. recommend to the department 
those proiects which meet the criteria for the program. 

(2) The advisory council shall consider the following 
criteria in raftltift~ recommending projects for funding. 

(a) Remains the same. 
(b) Projects that involve community groups and weed 

districtsT~ reservations or conservation districts. 
(c) through (1) remains the same. 
(3) ~he res~l6s ef this sesrift~ sys~em will be s~bmit6ed 

te the department fer fiftal raNlift~ and determifta~isft sf 
f~ftdift~ prisri6y fer ~raftt re~ueste. ~he departmeRt will uee 
~he same sriteria ift raftllift~ ~he prepesals, The advisory 
council recommendations will be submitted to the department for 
final reyiew and determination of funding for grant reguestsL 

Reason: The council decided that the ranking process did not 
work well and that proposed projects should be recommended on a 
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majority vote of the council. Reservations and conservation 
districts have always been recognized as legitimate project 
sponsors, but it was decided to clarify this in the rule. 

AUTH: Sec. 80-7-802 MCA; IMP: Sec. 80-7-814 MCA 

4.5.109 REpQBTING AND MQNITQRING PROCEDURES (1) The 
project sponsor or project manager shall monitor the progress 
and results of the project and evaluate its overall 
effectiveness. The project sponsor shall submit to the 
department •uar~erly fiscal reports and written progress 
reports as determined by contract. The department reserves the 
right to require fiscal reports on a more frequent schedule. If 
the department determines through field or office evaluations 
that improper progress or fiscal reports have been filed, the 
project sponsor shall initiate necessary corrective action. 

AUTH: Sec. 80-7-802 MCA IMP: Sec. 80-7-814 MCA 

Reason: Most project sponsors are required by contract to 
report on a quarterly basis. However, some of the larger 
grants are purchasing equipment, chemicals, etc. on a monthly 
basis which can result in a complex fiscal report when only 
reported on a quarterly basis. 

4.5.113 DEALER RECORP REQUIREMENTS, the rule to be repealed, 
is on page 4-107 of the Administrative Rules of Montana. 

AUTH: Sec. 80-8-105 and 
80-7-802 MCA; IMP, Sec. 80-7-812 HCA 

Reason: The herbicide reporting requirement was needed when an 
annual surcharge was assessed on herbicides sold in the state. 
Since the herbicide surcharge was rescinded when the Noxious 
Weed Trust Fund reached $2.5 million, this rule is no longer 
needed. 

3. Interested persons may submit their written data, 
views, or arguments concerning these proposed actions to Gary 
Gingery, Administrator, Department of Agriculture, Agricultural 
Sciences Division, P.O. Box 200201, Helena, MT 59620-0201, 
FAX (406)444-5409, or "e" mail: AGR@MT.GOV, no later than 
October 31, 1996. 

4. If a party who is directly affected by the proposed 
actions wishes to express his/her data, views, and arguments 
orally or in writing at a public hearing, he/she must make 
written request tor a hearing and submit this request along 
with any written comments he/she has to Gary Gingery, 
Administrator, Department of Agriculture, Agricultural Sciences 
Division, P.O. Box 200201, Helena, MT 59620-0201, FAX 
(406)444-5409, or "e" mail: AGR@MT.GOV no later than october 
31, 1996. 

5. If the department receives requests for a public 
hearing on the proposed actions from either 10\ or 25, 
whichever is less, of the persons. who are directly affected by 
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the proposed actions; from the Administrative Code committee of 
the legislature; from a governmental subdivision or agency; or 
'from an association having not fewer than 25 members who will 
be directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be more than 25 based on 117 
noxious weed grant applications in 1996. 

Certified to the secretary ot State this r::l3t/ day of~k<./ 
1996 
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BEFORE THE BOARD OF ARCHITECTS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment, repeal and adoption 
of rules pertaining to the 
practice of architecture 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT, 
REPEAL AND ADOPTION OF RULES 
PERTAINING TO THE PRACTICE OF 
ARCHITECTURE 

1. On August 8, 1996, the Board of Architects published a 
notice of proposed amendment, repeal and adoption of rules 
pertaining to the practice of architecture at page 2060, 1996 
Montana Administrative Register, Issue No. 15. 

2. The Board received a sufficient number of requests 
from qualifying individuals for a public hearing on the 
proposed amendment, repeal and adoption. The Board will hold a 
hearing on October 24, 1996, at 10:00 a.m., in the Professional 
and Occupational Licensing Conference room, Lower Level, Arcade 
Building, 111 North Jackson, Helena, Montana, to consider the 
proposed amendment, repeal and adoption of those rules. 

3. The Department of Commerce will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you wish to request an 
accommodation, contact the Department no later than 5:00p.m., 
October 15, 1996, to advise us of the nature of the 
accommodation that you need. Please contact Sharon McCullough, 
Board of Architects, 111 N. Jackson, P.O. Box 200513, Helena, 
Montana 59620·0513; telephone (406) 444·3745; Montana Relay 1-
800-253·4091; TDD (406) 444-2978; facsimile (406) 444·1667. 
Persons with disabilities who need an alternative accessible 
format of this document in order to participate in this rule· 
making process should contact Sharon McCullough. 

4. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to the Board of 
Architects, 111 North Jackson, P.O. Box 200513, Helena, Montana 
59620·0513, or by facsimile, number (406) 444-1667, to be 
received no later than 5 p.m., October 31, 1996. 
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5. Carol Grell, attorney, has been designated to preside 
over and conduct this hearing. 

BOARD OF ARCHITECTS 
PAMELA HILL, CHAIRMAN 

BY: __ t;L Itt. j)!fL(, __ 
ANNIE M. BARTOS, CHIE~~SEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, September 23, 1996. 
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BEFORE THE BOARD OF DENTISTRY 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed ) 
amendment, repeal and adoption ) 
of rules pertaining to ) 
dentists, dental hygienists and) 
denturists ) 

NOTICE OF PROPOSED AMENDMENT, 
REPEAL AND ADOPTION OF RULES 
PERTAINING TO THE PRACTICE OF 
DENTISTRY AND DENTURITRY 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On November 2, 1996, the Board of Dentistry proposes 

to amend, repeal and adopt rules pertaining to dentists, dental 
hygienists and denturists. 

2. The proposed amendment of ARM 8.16.402, 8.16.405, 3.16.40~ 
8.16.602, 8.16.605, 8.16.606, 8.16.607, 8.16.608,B.l6.707A, 8.16.719, 
8.16.722, 8.16.1002, 8.16.1003, 8.16.1004, 8.16.1005, 8.17.403, 
8.17.404, 8.17.702, 8.17.705, 8.17.706, 8.17.707, 8.17.708 and 
8.17.801 will read as follows: (new matter underlined, deleted 
matter interlined) 

"8.16.402 DENTISTS EXAMINATIONS (1) Applications for 
the jurisprudence examinations must be submitted to the office 
of the board at least 29 da~s J"rior ee the e"amiHation date. 

(il) Plotiee of cancellation of examination by examinees 
must be postmarlted at least 29 days prior to the examination 
before the examinatieH fee, miHus $19.00 adffliHistrati•e eests, 
will be refuHded. 

(3) BlEaminees must furnish their eWH dental SUJ"plies fer 
the euaminatioH. 

(4) 'Fhe !Jradin!J ~dll be done by a board member or 
department staff. A final !Jrade of at least 75' is re~uired 
for J"assin~ the examination. 

(5) All eandidates for license must submit a national 
beard examination eertifieate and score eard frem the national 
beard of dental examiners, except that only seeres in part II 
of the natieaal beard cJEaminatien will be re~uired if Hl or 
ffiSI"e } ea~Cs ha-.·e passed since the candidate's ~radua!:iea from 
deatal school. 

(6) 'Fhe beard accepts, in satisfaction of the practical 
part, successful cempletiea of an examination adfflinietered b} 
the westera re~ional examinin~ beard, after June 1979. The 
examirta!:ioH results of the westera re~ienal cJEaminia~ beard 
shall be 'ralid fer a period of 5 years ffoffi the date of 
sueeessful eompletioa of the examination. 

(7) Applicants for licensure shall submit: aa 
aJ"pll eatien, which shall be furaished by the board and shall 
include. 

(a) certificate ef successful eompletioa of the •• ,estern 
re~ioaal examiHift~ board eliaieal examiaa!:i~~ 
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(b) tfiree affidaoits of ~ood ffioral efiaraeter, 
(e) certificate of ~radtlatioe froffi'a board approwed 

dental eehool, 
(d) an e*affiieation tee, 
(e) a recent photo§raph of the applieaat, 
(f) upon oueeeooflil eompletioa of the exaffiinatioa, a 

lieeaeure fee. aad 
(~) eofjies of all elin'Cflt licensee held ia other states 

or territories. 
!11 All candidates for licensure shall verify passage of 

the national board examination and submit a national board 
certificate and score card from the national board of dental 
examiners, except that only scores in part II of the national 
board examination will be required if 10 or more years have 
passed since the candidate's graduation from dental school. 

(21 The board accepts, in satisfaction of the practical 
part, successful completion of an examination administered by 
the western regional examining board. The examination board 
shgll be valid for a period of five years from the date of 
successful completion of the exgmination. 

(3) A jurisprudence examingtion shall be taken once ~ 
applicgtion for licensure has been approved. The grading mgy 
be done by a board member or depgrtment staff. A final grade 
of at least 75\ is required for passing the examination." 

Auth: Sec. 37-1-131, 37-1·205, 37·4-301, MCA; IMP, Sec. 
37-4-301. MCA 

REASON: Change the wording to define examination requirements 
for dentists. Clarify the requirements needed. 

"8.16.405 FEE SCHEDULE 
(1) Jurisprudence B~xamination fee 
(2) through (9) will remain the same. 
(10) Laws gnd rules pgcket 
Auth: Sec. 37-1-134, 37-4-205, MCA; IMP, 

37-4-301, 37-4-303, 37 4 396, 37-4-307, MCA 

$ 85 

10" 
Sec. n..:..l..:.lll. 

REASON: Change language to clarify examination fee. Implement 
fee for laws and rules packets. 

"8.16.408 APPLICATION TO CONVERT AN INACTIVE STATUS 
LICENSE TO AN ACTIVE STATUS LICENSE (l) An iaaetive status 
license does not eatitle the fiolde~ to practice deatistry in 
the state of l!ontaaa. Upon afjfjlieatioa and pa)'fi\€Ht of the 
apfjropriate fee, the board ffia)' reacti•rate an iaactive license 
if the applicant does eaea ef the fel~ewing. 

(a) sigaifies to tfie BOa£a in ~ritiH§ that, upoR issuance 
of tfie actioe license, fie or she intends to ee an active 
praetitioaer iH the state of MontaHa, ana 

(8) presents satisfaetor} e•oideace of operative 
competene}. wfiiefi RhlY iHelttde, aut net B€ lifflited to. 
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( i) e•,•iaenee that the applicant has aetiYely ana 
eompetentl~ p£aetieea in anotae£ -;1:t£isaietioa a1:trin13 tfie yea£ 
immeaiately p£ior to tfie application, or 

(ii) ewiaeaee tfiat tfie applicant fiaa not beeR out of 
aetLe praetiee fo£ lllo£e thaR feur yea£s, aRB that, aurin!J tfie 
immeaiately p£e.ieus th£ee ~ears, the applicant has attenaea 
29 heurs of elinieal eontinuin'3 eaueation tfiat eentrieutes 
ai£eetl} te tfie applicant's easie eliaieal sldlls in the 
praetiee of aeatietry. Sueh eontinuin!J eaueation shoula aet 
be li111itea in seepe, b~t she1:tla £efleet an attelllpt te retaia 
eompeteae} threu!Jhout the entire fiela of aeatistry, o£ 

(iii) eYiaenee that, wit;hin the last yea!', tfie applicant 
fias sueeeeefully passes tfie eoa£a's lieensu£e C*allliaatien. 

(e) submits eertifieati9n f£9m tfie aental lieeneia!J boa} 
9f all -;uri9aietieas wfiel'e the applieaat is lieeneea 9r has 
praetieea that tfie licensee is iR '38ea etanain'3 and has fl9t 
haa afl) disciplinary aeti9n tal£eR a!Jainet fiie 9£ he£ lieenee, 
9£ if the applieatien is net in '30od etaRaiR§ e~ that 
j1:t~isdietien 9£ has fiaa aieeif!linary aeti9n taken B} that 
jurisdieti9n, aR enplanati9n 9f the aature sf tfie Yi9lation O£ 
wiolatiene l'eBHltiR'3 in the licensee's not beifl'3 in '30Sd 
etanaia'3 er haoin'3 dieeiplinar} aetieR a!Jainst tfie lieease and 
the C*tent Of the eiseif!linary treatment illlfl9SCd, 

·-1-<:i+ f"l"esent9 e'o idenee 9f havin'!J prmo'ieusl) fulfil lee the 
lieeRstJ£e re~uiremeats ef the t!entana state a9ara of 
dentist£y. 

(1} Licensees may place their license on inactive status 
upon written request to the board. 

(2) An inactive status license does not entitle the 
holder to practice dentistry in the state of Montana. upon 
application and payment of the appropriate fee. the board may 
reactivate an inactive license if the applicant does each of 
the following; 

(a) presents satisfactory evidence of operative 
competency. which may include. but not be limited to; 

lil evidence that the applicant has actively and 
competently practiced in another jurisdiction during the year 
immediately prior to the application for reactivation; or 

(ii) evidence that the applicant has not been out of 
gractice for more than three years, If the applicant has been 
out of gractice for longer than three years. the request for 
reactivation will be at the board's discretion: or 

<iiil evidence that. within the last year. the agglicant 
has successfully passed the board's regional licensure 
examination. 

(b) submits license verification from all jurisdictions 
where the applicant is licensed or has held a license; 

<cl submits 20 hours of continuing education for each 
year the license has been inactive; 

(d) submits a current CPR card; and 
(e) applicant must take and pass the jurisprudence 

examination if the applicant has been inactive for three Years 
or longer. 
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(rl) A dentist wfio is employed b~ a federal a~eney may 
maintain an aetiYe license ~~on •erifieation to the board of 
tfie dentist's federal em~loyment stat~s as a dentist, and m~st 
meet all reEJldirements for beiH"J licensed in an active statlds." 

Auth: Sec. 37-1-319, 37-4-205, 37-4-307, MCA; IMP, Sec. 
37-4-307, MCA 

REASON: Change language to clarify requirements for licensees 
to convert license from inactive to active. 

"8.16.602 FUNCTIONS FOR DENTAL HYGIENISTS (1) will 
remain the same. 

(a) the hygienist was instructed and qualified to perform 
in an accredited school of dental hygiene accredited by the 
commission on dental accreditation or its successor; or 

(b) through (d) will remain the same. 
(2! A dental hygienist will be allowed to perform the 

following dental auxiliary functions. under general 
supervision, including, but not limited to: 

{a} making radiographic exposures, as prescribed by th~ 
supervising dentist: 

{b) taking impressions for study or working casts: 
{c) removing sutures and dressings; 
{dl applying topical anesthetic agents: 
{el providing oral health instruction: 
lfl applying topical fluoride agents: 
(gl removing excess cement from coronal surfaces: 
{h) placing and removing rubber dams: 
(il olacing and removing matrices: 
U l collecting patient data· 
(kl polishing amalgam restorations: 
(ll placing pit and fissure sealants: and 
!ml coronal polishing. 
(2) will remain the same, but will be renumbered (3). 
(a) through (c) will remain the same. 
(d) administering or dispensing any drugs, without the 

prior authorization and direct supervision of the supervising 
dentist. This does not pertain to topical agents or to sucular 
medicaments; 

(e) and (f) will remain the same. 
(g) bonding or cementing orthodontic brackets, or 

orthodontic appliances that would provide activation upon 
cementation.,-~ 

(h) bonding or cementing any fixed prosthesis. including 
veneers, except for provisionals. 

(3) through (7) will remain the same, but will be 
renumbered ( 4) through ( 8) . " 

Auth: 37-1-131, 37-4-205, 37 4-408, MCA; IMP, Sec. ~ 
iQl, 37-4-405, 37-4-408, MCA 

REASON; Language clarification suggested by the Administrative 
Code Commictee to help beccer define Hygiene functions. 

MAR Not1ce No. 8-16-52 19-10/3/96 
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"8.16.605 DENTAL HYGIENIST EXAMINATION (1) Notice of 
eaaeellatioa of eMaMiaatios B) eMaMiaees !RUBE ae postMarltea at 
least il9 Sa} B prior EO C'lfaftliRatioa aefore the e•taMiaatioR fee, 
Min~s $19 aamiaistrati~e essts, will ae ref~aaea. 

(il) 1~plieatione for the j~rispr~aeaee eMaMiaatioa !RUBE 
ae s~aMittea to the office of the aoara at least il9 aa)B prior 
to the eMaMiaatioR aate. 

(3) 'Fhe !JraaiR!J will ee aoae by a eoara MeRIBer or 
aepartMeat staff. A fiaal !Jraae of at least 75\ is re~Hirea 
for paesia!J the e*aMiaation. 
~ 'Fhe eoara aeeepte, ia oatiofaetion of the praetieal 

part, BHeeeeofHl eoMpletioa of aa eMaMiRatioa adMinistered ey 
the western re!Jioaal enaMiRiR!J eoara, after J>.me 1979. 'J'he 
eMaMinatioa ree~lts of the western re!Jioaal enaMinin!J eoara 
shall ee '<'alia tor a perioa of fi¥e years from the aate of 
oueeeesfHl eoMpletioa of the eMaMiaatioa. 

(5) Applieanto for lieeasHre shall BHbMit aa 
applieatioa, which shall ee fHrnishea B} the eoara, ana ~··hies 
shall inelHae. 

(a) certificate of sHeeessf~l coMpletion of the westera 
regional eMaMinin!J eoara eliaieal eMaMiaatioa, 

(a) two affiaa'<'ite of gooa Moral character, 
+e) eertitieate of graduation from as aeereaitea 

eental hygieae school, 
(e) aa e•t6'flliflation fee, 
+e+--a reeeRt photograph of the applicant, 
(f) eopieo of eHrreat lieeases hele iR other states or 

territories, 
(g) certificate of BHeeeeef~l coMpletion of eMaMiaatioR 

ey the satiooal eoara of aeatal h}gieae eMaMiaers, aHa 
(A) Hpon BH€€€9Bf~l €Of11PlCtion of the jHriaprHBCR€€ 

eMamin6'tion, a lieeaaHre fee. 
( 6) Pia lieenoea aestal A} gienist shall aamiRiater local 

aaeethetie ageate eHriag a aeatal preeeaHre or aeatal sHrgieal 
proeeaHre HRless aae Hatil he or she pooseoses a local 
anesthetic permit iaoHee by the boaJCa. Applieatioa for a local 
aRcBthetie permit shall be Made by letter to the boara with 
proof of possession of a lffiSB local aaesthetie certificate ana 
a eHrreRt CPR eel'tifieate. BHeh permits shall ee l'eaewea €'<'€£) 
~ 

(ll All candidates for licensure shall verify passage of 
the national board examination and submit a national board 
certificate and score card from the national board of dental 
examiners. 

(2l The board accepts, in satisfaction of the practical 
part. successful comQletion of an examination administered by 
the western regional examining board. The examination results 
of the western regional examination board shall be valid~ 
period of five years from the date of successful completion of 
the examination. 

(3) A jurisprudence examination shall be.taken once the 
application for licensure has been approved. The grading may 
be done by a board member or department staff. A final grade 
of at least 75't is reguired for passing the examination.·· 

19-10/3/96 MAR Notice No. 8-16-52 



-2483-

Auth: Sec. 37·1-131, 37·4·205, 37·4·401, 37·4·402, ~ 
403, 37-4-406, MCA; IMP, 37-4-401, 37-4-402, 37·4·403, ~ 
4-G-4-;- MCA 

REASON: Change the wording to define examination requirements 
for dental hygienists. Clarify the requirements needed. 

"8.16.606 FEE SCHEDULE 
(1) Jurisprudence B~xamination fee $ 85 
(2) through (9) will remain the same. 
(10) CreaeHtial Out-of-state application fee 75 
(11) CreacHtial examiHatiea tee &S 
(11) Laws and rules packet lQ" 
Auth: Sec. 37·1·134, 37-4-~. MCA; IMP, Sec. 37-4·402, 

37-4-403, 37 4 494, 37-4-406, MCA 

REASON: Change language to clarify examination fee. Implement 
fee for laws and rules packets. Change language for 
credentialing [ee to out-of-state fee to comply wilh lloc:se 
Bill 513. 

"8.16.607 APPLICATION TO CONVERT AN INACTIVE S:ffi.'l:!lli 
LICENSE TO AN ACTIVE STATUS LICENSE (1) }~ iHaeti•C status 
lieease ases Hot eHtitle the holder to ~raetiee aeHtal ~~ 
iH the state of !~ontaaa. U~oH applieatioH aHa paymeHt of the 
appropriate fee, the aaanl may reactivate an iHactivc lieease 
if the applieaat does each of the followia~. 

(a) si~aities ta the aoara ia ~ritiH~ that, u~ 
issuaHee of the active license, he or she iateads to be an 
active praetitieHer in the state ef·MeHtana, aaa 

(b) preseats satisfaetery evideHee of operative 
ee~eteae), which may iaeluae, aut aot ae limited to. 

(i) e•ideace that the applieaHt hao aeti.ely aad 
eo~eteatly practiced iH aHother jurisdietioa durittg the ~ear 
immediate!) prior to the applieatioa, or 

(ii) e•idence that the applieaat has est aeea out of 
aeti•e practice fer more tfiaa fs~r years, aad that, dHria~ tfie 
immediatel~ previo~s three ~ears, the applieaat has atteaded 
29 hoHrs of clinical eontiauin~ edueatiea that contribute5 
directly to the a~plieant's aasie eliaieal skills in the 
practice of deatal hy~iene. Such coatinuin~ edHeatioa shsuld 
aot ae limited ia scope, aut should reflect aH attempt to 
retaiH eo~eteae~ throu~hout the entire field of deatal 
hy~ieae, sr 

(iii) evideaee that, withia the last year, ti'ie applicant 
has successfully passed the lJOard's licensure CltamiHatiea. 

(c) sHamits eertifieatioH from the acetal h)~ieae 
lieeasin~ aody of all jurisdietioas where the applieaat is 
lieeHsed or has practiced that the--licensee is in~ 
staadin~ and hae not had aHy disciplinary action taJ(eH a~aiftt3t 
hie ar her license, or, if the applieaat is Hot in good 
staHdin<J ia that j urisaiction or has had diseiplithlr} aeti·etl 
tal<ea by ·that jHrisdiction, an eJtplanatien ef th~-£atu~ 
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the ~iolatioa ar ~iolatiaae res~ltia~ ia the lieeasee's aet 
Beia~ ia ~sea staaaia~ of ha..-ia~ aiseif!liaary aetiea a~aiast 
the lieease aaa the exteat sf the diseif!liaar~ treat~eftt 

ifllt'BSed, 
(d) f!Feseats e..-ideaee ef ha..-ia~ pre..-io~sl~ f~ltilled the 

lieeas~re reEJ~ire~eats of the noataaa state Board ef 
deatistry. 

(il) A deatal hy~ieaist who is employee By a federal 
a~eae~ ~~ maiataia aa aeti•e lieease ~floR •efifieatiea to the 
Board of the b~EJieaist's federal efllt'lo~eat stat~s as a deatal 
fiy~ieaist aaa ~at ~eet all req~ire~eats for eeia~ lieeased ia 
aa aeti..-e stat~s. 

{ll Licensees maY place their license on inactive status 
upon written request to the board. 

(2) An inactive status license does not entitle the 
holder to practice dental hygiene in the state of Montana. 
Upon application and payment of the appropriate fee. the board 
may reactivate an inactive license if the applicant does each 
of the following; 

{al presents satisfactory evidence of operative 
competency. which may include. but not be limited to; 

til evidence that the applicant has actively and 
competently practiced in another jurisdiction during the year 
immediately prior to the application for reactivation: or 

tiil evidence that the applicant has not been out of 
active practice for more than three years. If the applicant 
has been out of practice for longer than three years. the 
request for reactivation will be at the board's discretion; or 

{iii) evidence that. within the last year. the applicant 
has successfully passed the board's regional licensure 
examination. 

{bl submits license verifications from all iurisdictions 
where the applicant is licensed or has held a license: 

(c} submits 12 hours of continuing education for each 
year the license has been inactive; 

(dl submits a current CPR card: and 
{el applicant must take the jurisprudence examination if 

the applicant has been inactive for three years or longer. 
(2) will remain the same, but will be renumbered (3) ." 
Auth: Sec. 37-1-131, 37-1-319, 37-4-205, 37-4-406, MCA; 

IMP, Sec. 37-4-406, MCA 

REASON; Change language to clarify requirements for licensee 
to convert license from inactive to active. 

"8.16.608 DENTAL HYGIENIST MANPATORY CPR (1) will remain 
the same. 

(il) ~his r~le ~ill Be effeeti'>'e Jaa~ar) 1, 1991." 
Auth: Sec. 37-1-131, 37-4-205, 37·4-406, MCA; IM£, Sec. 

37-4-406, MCA 

REASON: Delete a portion of the rule that is no longer 
necessary. 
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"8.16.707A FUNCTIONS FOR DENTAL AUXILIARill.S_ 
(1) Allowable functions for a dental auxiliary practicing 

under the supervision of a licensed dentist shall include 
dental procedures as allowed by board rule and subject to f4+ 
.Q.l below, in which: 

(a) through (2) will remain the same. 
(a) making radiographic exposures as prescribed by the 

supervising dentist; and 
(b) will remain the same. 
()) Tfie alle,.ed pl'eceat.tree listed is (1) inelttde, bttt al'c 

not limited to. 
+a+ 1Ql taking impressions for study or working meae+a 

~-;-_j_ 
(b) through (m) will remain the same, but will be 

renumbered (d) through (o), and the ending commas will oe 
chanqed to semicolons. 

(4) through (8) will remain the same, but will be 
renumbered (3) through (7). 

+9+ lftl A dentist licensed to use or direct the use of an 
x-ray producing device must assure that the radiation source 
under the dentist's jurisdiction is used only by individuals 
competent to use it, as per ARM ±6-;46-:66:117. 70.603. 'J'he-a:l::l:owttble 
amfiliar} ftmetion of maltin<:J l"al"'iO!Jl"apnie otpestil"cs mtist be 
performed ttflder tne dil'eet St.tpenision of a lieeflsel"' defltiet. 
Only a licensed !"!entiat is allowed to pl'eseribe radiat-i-en 
dosa§e and expost~re. The at~xilial"} shall have eithel' §l'ad~ca 
frem an aeereditea pl'O§ram ef dental aseistin<:J, dental hy§iene 
or aentistry accreditee by tfie eofftfftission oa -denEa+ 
aeereditatiofl or its Stieeessor, Ol' have st~eeessfttll) completed 
a boars appro•rea eottrse ifl radiolog) with a written and 
pl!'aetieal examination appl"ovea b'1 the boar!"!, er have·beeft 
eertifiea in raaiolo§y if• aaotfier state or ha'e passed the CD.". 
radiolo!J) eoffipoaeat. A list of boal'a appre.ea courses aad 
examiaatieas is oa tile ia tfie baa<'a ettiee. No aeatist shall 
allow a !"!ental atmiliary ia the dentist's emplo~ to eJtpose 
radiO§l'aphs witfiottt ha.ing fi<'st eoffiPleted tfie aidaetie and 
clinical portions ot tfie boal!'a a)3pro•wea eettrae. (A six lftOttth 
§race period afte<' No .. ember 23, 1995, the effeethe date of~ 
amendment, will be alle,.ed befol'e the certificate wi+l--be 
reqt.tirea to allo" tfie eel'tifieate to be ebtaiaed.) Only a 
licensed dentist is allowed to prescribe radiation dosage and 
exposure. The dental auxiliary, under the direct supervision 
of a licensed dentist, will gualify to expose radiographs if 
the auxiliary: 

ill. has graduated from an accredited program of dental 
assisting. dental hygiene or.dentistry accredited by the 
commission on dental accreditation or its successor; or 

lQ) has been certified in dental radiology in another 
state; or 

(c) has been certified in dental radiology by the U.S. 
military; or 

(d) has successfully completed_a boar~~~radiolQg_y_ 
'!l!ritten_and practical examination. To prepare f~ 
examin.;;.tion. the auxiliary_.llli!.Y., in any co!!!bination: 
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lil__ complete an available didactic course in radiology; 
{iil complete an available clinical course in radiology; 
Ciiil train didactically with the supervising dentist; 
(ivl train clinically with the supervising dentist. 
C9l No dentist shall allow a dental auxiliary not 

qualified as stated above to expose radiographs except during 
one training period that: 

(a\ is under the direct supervision of the dentist; and 
Cbl is not longer than six calendar months commencing 

from the time the auxiliary begins training. 
(10! A list of board-approved examinations will be kept 

on file in the board office. 
(11! The board will accept documentation of (8! Cal 

through Ccl above as certification for radiographic exposure. 
The board will issue a certificate to those auxiliaries who 
complete (8) {d) as their means to qualify for radiographic 
exposure." 

Auth: Sec. 37-4-205, 37-4-408, MCA; IMP, Sec. 37-4·408, 
MCA 

REASON: Language clarification suggested by the Administrative 
Code Committee to help better define auxiliaries functions. 

"8.16.719 GENERALSTANPARDS (1) through (l)(c) will 
remain the same. 

(dl Dental health screenings do not constitute the 
practice of dentistry or dental hygiene." 

Auth: Sec. 37-4-321, MCA; IM£, Sec. 37·4·3~1, MCA 

REASON; To allow dental health screenings by persons other than 
licensed dentists. 

"8.16.722 UNPROFESSIONAL CONDUCT {1) Far the pur130Be of 
lllll3leftlel'ltin"J the 13rawisians ef 37 4 )i!l {3), fiC,•,, tThe board 
defines "unprofessional conduct" as follows: 

{a) Resortin"J to fraud, Hliarepresentation er aeee13tiaa in 
31313lyin"J far or ia seeurin"J a lieease er ia takifl"J aa 
eJEaHiiaatien reEJ:uireEI by Title 37, ehapter 4, PICA, or ARH Title 
S, eha13ter 16. 

(b) will remain the same, but will be renumbered (1), 
{e) !laviA'J' been ean•,•ieteEI ef an offense ia.elvia'J' Hleral 

tur13itude aad aot havin"J beea suffieientl} rehabilitates as to 
warraat the I3ttblie ~ 

(d) will remain the same, but will be renumbered (2). 
(e) Disabeyia"J the law er rules of the board. 
(f) will remain the same, but will be renumbered (3), 
(g) will remain the same, 'but will be renumbered (4). 
(h) Failia~ te eaa13erate with aa authori5e6 

iavestifj'atian ef a coMplaint. 
{i) Beia<J H\eatall~ aaa/er 13hysieall~ ine01'1\I3eteflt te 

enfj'a'J'e ia the practice far whieh a lieease has beea issued. 
fj) Beia'J' habitually iateffiPerate or habitually 

irtaul<Jin"J ia eJteessive use of aareet:ie dru"Js, aleehol or aft)' 
ether aru'J' or substance to the o£teat that the use iMpairs the 
user's eapaeity, either physically or H\efltall~. 
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~*l Ba~a~ia~ ia morally ee~rawed eoaduet-w+tfl-~atiento 
oa tbe lieeaoee'o office ~remises or uader ~raetiee related 
eireumotaaeeo. 

{l) Failia~ to exercise due re~ani fa•· tbe oafet~, 
healtb and ~elfare aad life ef the ~atieat. 

(m) Ba~a~ia~ ia eoaduet uaseeemia~ te the ~eroen ef the 
lieeasee, wfiea ouefi eeaduet iawelved the use of any de,iee, 
dru~, medieatioa er material wfiea such use is detrimeatal to 
tfie seat iatereoto ef tfie ~uslie. 

( 5) A dentist's failure to maintain his/her office (a l in 
sanitary conditions consistent with current accepted 
sterilization and disinfection protocols for treatment rooms, 
sterilization and laboratory areas, 

(n) will remain the same, but will be renumbered (6). 
(o) Resortin~ to fraud, miore~reseatatioa er deee~tioa 

ia tfie examinatioa or treatmeat of a ~ersoa or in sill~ 
re~ortia~ to a ~erooa, eo~aay, iastitutioa or or~aaizatioa. 

(p) will remain the same, but will be renumbered (7). 
(q) llillfully ~ermiEtiA~ uaautfiorizeci disclosure of 

iaformatioa relati•,•e to ~atieat' a records. 
(r) will remain the same, but will be renumbered (8). 
(a) will remain the same, but will be renumbered (9). 
(t) Coao~iria~ to misre~reseat, or willfully 

misre~reoeatiA~, SCAtal eoneitioAB to iaerease or decrease a 
settlement award werdiet or jud~emeat. 

(u) B~lo)ia~. ~roeuria~. iaeueia~, aiein~ or asettia~ a 
~ersoa aot lieeasee or re~ioteree ao a eeatiot to ea~a~e in 
the ~raetiee of eeatiotry. 

(w) Profeooioaal eoaaeetion or aoooeiatioa witft-6£ 
leaciia~ a eeatiot'o aame to aaotfier for the ille~al ~raeciee 
of eeatiotry sy aaother, or ~rofessioaal eoaaeetioa or 
aoooeiatioa with aay ~croon, firm or eor~oratioa holeia~ 
itself o~o~t ia any maaaer eoatrary to this eha~ter. 

(w) S~o~s~easioa or re,oeatioa of the deatiot'o lieease to 
~raetiee aeatiotry Jay eo~eteat a~o~tfiority in aay state, 
federal or forei~n jurisdietioa. 

+x+LUU Failing to supervise and monitor the actions of 
all dental auxiliaries and dental hygienists in regard to 
patient care. 

(}l Ba~a~ia~ ia false or misleadin~ adoertisia~ as 
defiaee sy .• .. 1*! 8.16.516, et seq. 

(z) will remain the same, but will be renumbered (11)." 
Auth: Sec. 37-1-319, 37·4·205, 37 q 3in, 37-4 405, ~ 

408, MCA; IMP, Sec. 37·1·316, 37 4 321, 37-4-405, 37·4-408, ~ 
1..:2ll, MCA 

"8. 16.1002 SUBJECT MATTER ACCEPTABLE FOR DENTIS~' AND 
DENTAL HYGIENIST CONTINUING EDUCATION (1) ~fie soars of 

·dentiotry shall determine the aeee~taeilit~ or unaeee~talaility 
of hours that are claimed for eoatinuin~ eaueatioa credit. 
Determiaatioa of eouree aeee~talaility reate with the Jaoard, and 
all eeeisiono are fiHal. ~fie latirdea of ~roof re~ardin~ the 
aeee~tasility of aay eontiauin~ eeueatioa course lieo entirely 
with the lieeasee. 
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(2) u~ea a~~re~al e~ the eeard, aa er~aaieatiea shall be 
enem~t from the requiremeat of a~~lyia~ fer a~~roYal of 
iadiYieual ~f'e~f'ama. 

(3) The followia~ are eurreatl} f'eee~aieee as or~aaieere 
of quality eoatiauia~ eeueatiea. 

(a) !~erieaa eeatal asseeiatiea (ABA), 
(e) Amef'ieaa eeatal h}~ieaists' aseeeiatiea (ADI~). 
(e) Ceastitueat assoeiatieae of the ADA aae ADI~ •• 
(d) Academy of ~eaeral eeatietry aad its ee~eaeat 

aeademies, 
(e) Aeeredited schools of deatistry aad/or deatal 

hy~ieae, 
(f) Or~aaieatioas of the reeo~aieed s~eeialty eertifyia~ 
~ 

(~) Study ~f'eu~e that fulfill the fellewia~ ef'itef'ia. 
(i) the ~reu~ eoasiste of a miailftHm of four members, 
(ii) the ~reu~ submits te the beard. 
(A) ee~y of charter or eeastitutiea, 
(Bl reetef' of eHieere, 
(C) eeheeule of meetia~ dates, 
(D) duratioa of meetia~s, 
+ll+- brief SH!ftlftar~ of eeateat ef meetia~s, aad 
+F4- ffiethee B} ~hieh atteadaaee is reeerded aad 

autheatieated, 
(h) GB'o'CHlJ!leat a~eaeies. 
(4) Jl primary eeasidef'atiea ia the eYaluatiea of 

or~aaieatieae shall ee their ~re~ieus e*Perieaee ~reseatia~ 
eeatiauifi'j' deatal edueatiea aetiYities. 

(5) Ia order fer s~eeifie course subject material to be 
aeee~taele fer eredit, the stated eouf'se objeetiwee, ewef'all 
eurrieuh1m desi~a aad eeurse eutliaes should elearly establish 
eeafe£fflaaee with the fellewia~ criteria. 

(1) Acceptable continuing education includes courses in 
which: 

(a) through (d) will remain the same. 
(e) Courses should be eefldueted ia a eettiH"J physieall} 

suitable te the edueatieaal aetidty ef the ~f'B"Jf'alft." 
Auth: Sec. 37·1-319, 37-4-205, 37 4 397, 37 4 496, MCA; 

IM£, Sec. 37-1-306, 37-4-205, 37 4 387, 37 4 486, MCA 

REASON: ARM 8.16.1001 and 8.16.1002 are being amended to make 
language changes to redefine the subject matter requirements 
for continuing education and to delete language no longer 
applicable. 

8.16.1003 REQUIREMENTS AND RESTRICTION (1) Each dentist 
and dental hygienist licensed by the Montana board of dentistry 
shall have completed, within a three-year cycle, the following 
minimum number of continuing education credits of instruction 
in a~~reYed courses acceptable courses of continued education: 

(a) through (2) will remain the same. 
(3) Ceatinuing education ef'edit may be secured b) these 

'"'""'e-"'t~h.,o<'~d-Ae-. 

(a) lectures, 
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-f4t---A !1\iH<imum each tl't~ee yea~ e~ele of 2~ e£eai~ 
dentists, and 12 credits fe~ dental fiy~iefti-sto is allowed fer 
~~ou~ study, 

(e) ~~eoentatien (instruction~ ef dental o~ dental 
H}~iefle eeatinuin~ edueatioa. 

(i) Two eeatinuin~ education e~edito are allowed foF 
eael't fieu~ ef o~i~iaal ~~eseatatiea. 

(ii) One credit will be ~i~en for each !'tour ef 
~~esentation of essentially the same material. 

(iii) ,', !llaximum each tfi~ee year e~ele ef 38 e~edite--£Br 
dentists and 18 e~edits fer dental fi~~ienists ~ill ee allowed 
in tl'tie manse~. 

(f) ~~aetiee maaa~ement eeu~ses not to exeeeEi eix e~edits 
~e~ tfi~ee ~ear e}ele, 

(g) lhe inte~aeti.e teleeo!!\!1\uRieatien, 
(fi) l'te!lle stud~ eou~aea .. l'tese mate~iala !!lust ee pFepa•·ed 

a~ eFganiBatiena lioteEi as an a~~~o.ed aponoo~ of eontinuifi~ 
education ink~! 8.16.1882. A licensee ma} sue!llit ouch-~ 
stud} fo~ flO !1\0£€ tl'taa 25 ~ercent of hie e~ fie~ eoatinuing 
edueatiofi ~equi~e!lleato ~e~ th~ee :rea~ eyele. lio!lle study 
eou£aeo a~e limited to t~o eatego~ieo. 

(i) audio/video ta~e p~eaeatationo, aaEi 
(ii) eo~~es~ondeaee/jou£nal study with a successfully 

completed self test. 
(4) will remain the same, but will be renumber·ect (3). 
(a) through (e) will remain the same." 
Auth: Sec. 37·1-319, 37-4-205, 37 ~ 387,-37 q 406, MCA; 

IMP, Sec . 3 7 · 1 · 3 0 6, 3 7- 4 · 2 0 5, 3 7 ~ 3 9 7, 3 7 4 4 9 6, MCA 

REASON: Language changes to redefine the requirements and 
restrictions for continuing education. Delete language no 
longer applicable. 

"8.16.1004 REPORTING PROCEDURES (1) Continuing 
education credits may not be carried over from one three-year 
cycle to another. Continuin~ education e~edita a~e to be 
ouemittetl with the deatiat aad deatal l't)giene aHfltJal license 
~enewal, on the 11 P!ontaaa state eoa~d of Eientiat~y eontinuin~ 
education ~epe~t fo-. • The indh'idual licensee is ~espensiele 
tor maintaining official "~roof of attefldaace" doeumefltS. 
Examples ef aeee~taele p£oof ef atteadaflee doeumeats inel~ 

(a) 11 P~oef of attenaanee" to~m wil:fi ~~eseflte~· s signatu~e 

er a~ense~'s verifieatioa, 
(e) Sigaed "academy of general deatist~) 11 re~ort to~m. 

~e) l~e~ieaa dental asooeiatiofl official .erifieation ot 
course atteadaaee. 

(2) Dentist a~--Eiental fiy~iene licensees, u~on ~equefrt'----t>i' 
tl'te eoa~d of dcHtistry, ffiust- be able to p~eauee official ~reot 
e£-attenaaaee in o~der·te reeeioe eentinuin~ eaueoti~ eteait. 
Proof !!\>Jet be retaiaea te£-a-- ~e•·iod of fi•e years tollo~in~ 
~-attenaan~ 
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~l Licensees are reguired to keep a record of continuing 
education completed and make this available to the board if so 
requested. 

(3) Licensees shall affirm their understanding of and 
compliance with continuing education reguirements with the 
annual license renewal. 

(4l Failure of licensee to produce records of reguired 
continuing education maY result in disciplinary action. 
Following an audit failure. the licensee will be afforded a 
one-year period to gain the appropriate continuing education 
requirements. If compliance is not attained, disciplinary 
action pursuant to 37~1-312, MCA. will be taken, 

(5) A random audit of the licensees will be conducted in 
every three-year cycle." 

Auth: Sec. 37·1-319, 37-4-205, 37 t 307, 37 4 406, MCA; 
IMP, Sec. 37·1-306, 37·4-205, 37 4 307, 37 4 406, MCA 

REASON: Language changes to redefine the requirements for 
reporting continuing education. Delete language no longer 
applicable. 

"8.16.1005 EXEMPTIONS AND EXCEPTIONS (1) and (2) will 
remain the same. 

(3) Inactive dental and dental hygiene licensees shall be 
exempt from the continuing education requirements so long as 
the license remains on inactive status. Inactive licensees 
seeking to convert to an active status must comply with ARM 
8.16.408 or 8.16.607. An inactive license. when 'activated, 
will begin a. new three-year cycle," 

Auth: Sec. 37-1-319, 37-4-205, ~7 4 307, 37 4 406, MCA; 
IMP, Sec. 37·1-306, 37-4-205, 37 4 307, 37 4 406, MCA 

REASON: Add language to clarify a new exemption for continuing 
education. 

"8.17.403 OENTURIST APPLICATIONS (1) through (2) (a) will 
remain the same." 

Auth: Sec. 37-29·201, MCA; IMP, Sec. 37-29·303, 37-29-
)Qi, 37-29-306, MCA 

REASON: Add language to title to identify Oenturists 
applications. 

8.17.404 DENTYR!ST EXAMINATION (1) through (5) will 
remain the same. 

(6) The applicant shall successfully pass the 
jurisprudence examination." 

Auth: Sec. 37-29~201, MCA; IMP, Sec. 37-29-305, MCA 

REASON: Add language to title to identify Denturists 
examinations. Add language to require a jurisprudence exam. 
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"8.17.501 FEE SCHEDULE 
(1) through (5) will remain the same. 
(6) Lieease Active renewal by ~b~efi~ 

eaefi yea~ 
(7) and (8) will remain the same. 
(9) License verification fee 
(10) Inactive renewal 
(11) Jurisprudence examination fee 
(12) Laws and rules packet 

Auth: Sec. 37-1-134, 37-29-201, 37-29-304, 
37-1-134, 37-29-304, MCA 

$100 

20 
l.QQ 

!l2 
lQ" 

MCA; IMP, Sec. 

REASON: Implement fee for license verification. Implement fee 
for a jurisprudence exam. Implement inactive renewal fee. 
Implement fee for laws and rules packets. Change language to 
identify active and inactive renewal fees. 

"6.17,702 RENEWAL (1) Licenses must be renewed by 
March 1st of each year upon payment of the annual renewal fee, 
proof of 12 fie~~s continuing education requirements and 
possession of a current cardiopulmonary resuscitation card. 

(2) through (4) (e) will remain the same." 
Auth: Sec. 37-1-141, 37-29-201, MCA; IM£, Sec. 37-29-306, 

MCA 

REASON: To delete the reference to an hourly requicement for CE, 
as this has now been placed in ARM 8.17.706. 

"8.17.705 SUBJECT MATTER ACCEPTABLE FOR DENTURIST 
CONTINUING EDUCATION (1) ~fie beard ef dea~iat~~ ofiall 
de~eflftiae the aeeeptaaility o~ ~o~aaeeeptaaility of fio~r:s that 
ar:e claimed fo~ eoatil'miag ed~eatiea eredit. Deten11iaatioa of 
eo~roe aeeeptabilit) reate ~itfi tfie board aad all deeieieas a~e 
fiaal. Lieeaaees are ~o~rgea to ebtaia beara appreval of ee .. raes 
prier to tal£iag tfie eo~ roe. 'Ffie "eoatiH~o~iag ed~eatioa af3pro.al 
retJ~est fofift 11 is desigaea te eelleet data for tfie beard to make 
~ iafol'lftea deeisioa regardiag tfie aeceptabilit) of eeatia~iag 
ed~eatioa eo~rses. 'Ffie fol'lft m~et be Stibfflitted a ffliAiffi~ffi ef 69 
da)s prior ~o tfie eo~o~rse date. 'Ffie bHrdea of p~eof ~ega~diag 
tftc aeeeptabilit~ of aay eOHisiHHiH!f CBtiCdtioH eeHroe lieo 
eatirel~ witfi the lieeasee. 

(2) Upea appre~al ef a opoasor, aa orgaai~atioa sfiall be 
exeMpt freffi tfie rctJtliremeat of apf3lyia"! for: app~o.al ef 
('lrogralfls. ~fie boara, at aay tiMe, lftil} ~e C•al~ate aaa re.ol<e 
tfie stat~s ef aa approved Bf3easor. n list of orgaai~atioas or 
gre~ps ~hiefi are app~evee as speaeere will be maintained ia tfie 
e-ff-i-e€- o£ tfie boa rEi. 

(3) Orgaai~atioas ~fie wiofi to be eoHrse Bf'lOHaors, a~e 
~r<3ed to apply fer af3f3rO'• al prier te eou~ae preaeatat iefl. 
Applieatiea MHst be maae te the bea~d office a ffliHiffiHffi of-~ 
days ('lrior to the course date. A p~imary eoasiaeratioa ia tfie 
e, ahtal: i..,...,,-e-f,. appl ieat ieflo, ofial~~ be the pre ~iouo ""PeFieHee -of 
iofte, or·gafli~atiofl ifl Bf3BHBe.-iHg aHEl ['~eoentiag eoaEi~ 
EieatHritry ed~o~cati~vities. 
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!41 In order fer specific course subject material to be 
acceptable fer eJ"edit, the stated course eejeetbes, eoerall 
eurrieuluffl desi~a aad eeurse outliaes should clearly estaelish 
eeafepmaaee with the fellewia~ criteria. 

(a] The subject matter eeatrieutes directly te the 
qualit} of the patieat care readered e~ the lieeasee. This 
includes the fellewia~ subjects as they relate to the practice 
of EieaturH:r~. 

(1l Acceptable continuing education includes courses in 
which: 

(a} The subject matter contributes directly to the 
quality of the patient care rendered by the licensee. This 
includes the following subiects as they relate to the practice 
of dentu:ritry: 

(i) through (d) will remain the same. 
(e] Courses sfieula ee eeaducted in a settin~ ph}sieall} 

suitable to the e!iueatieaal aeti ... ity of t:he pro!jraffl." 
Auth: Sec. 37·1·319, 37-29·201, MCA; IMP, Sec. 37·1·306, 

37·29-306, MCA 

REASON: Language changes to redefine the subject matter 
requirements for continuing education. Delete language no 
longer applicable. 

"8.17.706 REQUIREMENTS AND RESTRICTIONS (ll Each 
Eieaturist lieease!i to practice in the state of Montana shall 
fla~e completed aaaually a ffliBiffiHffl at 12 eeatinuin~ edueatiea 
credits of iastruetien ia appreoed courses. 

(2] Fer the pu~ese of compliaaee, sac eeatiauia~ 
edueatioa credit will be reee~aieed fer each sixty ffliautes of 
ia•,•eh eHteHt. Credit will aet ee earaed fer tiffle ape at ia 
iatreduetory refflarl<S, coffee and luneheea erealts, or eusiaesa 
ffieetia~s. 

( 31 lloffle study courses or tele-rieiea J:jro~rama, i.e . 
... ideetapes, jeuraals, etc. are aet aeeeptaele fer eeatinuin~ 
edueatiea credit. 

lll Each denturist licensed by the Montana board of 
dentistry shall have completed, within a three-year cycle. a 
minimum of 36 continuing education credits of instruction in 
acceptable courses. commencing on March 1. 1996. 

(2) For the purpose of compliance. one continuing 
education credit will be recognized for each 60 minutes of 
involvement. Credit will not be earned for time spent in 
introductory remarks, coffee and luncheon breaks or business 
meetings. 

!3l courses that are unacceptable for continuing 
education credit include, but are not necessarily limited to 
the following: 

lal self-help/pop psychology {i.e. personal goal 
development, transactional analysis, assertiveness training); 

(b) legislative/political issues; 
(c) unproven modalities or experimental techniques; 
(d) basic science courses; and 
(e) basic life support {CPR!.· 
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Auth: Sec. ~~. 37-29·201, MCA; IMP, Sec. 37-1-306, 
37-29·306, MCA 

REASON: Language changes to redefine the requirements and 
restrictions for continuing education. Delete language no 
longer applicable. 

"'8.17.707 REPORTING PROCEDURES ~ 
credits -~ sst i.le carried ever frslft one lieensis~ period to 
asetfier. Contisuis~ edueatios credits are to be aui.liRitted ~ith 
tfie denturist lieease renewal, os the "Uostafla state i.loard of 
dentistry eostiattin~ edueaties report fof'ffl." A signed written 
report of atteadanee !Rust aeeo!Rf?aA~ the renewal application. 
Tfie l"epert !Rust iaelude. 

(a) title of tfie eouJ"ae or selftisar, 
(i.l) dates of attesdasee, 
(e) nullti.ler at eleelE fiours, 
(d) lieessee's salfte and address, 
(e) sigsature of tfie iastrueter or monitor of the 

eontisuis~ edueatieu pre~ralft. 
(ll Continuing education credits may not be carried over 

from one three-year cycle to another. 
(2) Licensees are required to keep a record of continuing 

education completed and make this available to the.board if so 
requested. 

(3) Licensees shall affirm their understanding of __ and 
compliance with continuing education reguirements_with the 
annual license renewal. 

(4) Failure of a licensee to produce records of required 
continuing education may result in disciplinary action. 
Following an audit failure, the licensee will be afforded a 
one-year period to gain the appropriate continuing education 
reguirements. If compliance is not attained, disciplinary 
action pursuant to 37·1-312. MCA, will be taken. 

(Sl A random audit of the licensees will be conducted in 
every three-year cycle." 

Auth: Sec. 37-1-319, 37-29·201, MCA; IMP, Sec. 37-1-306, 
37-29·306, MCA 

REASON; Language changes to redefine the requirements for 
reporting continuing education. Delete language not 
applicable. 

"8. 17.708 EXEMPTIONS AND EXCEPTIONS ( 1 l and ( 2) will 
remain the same. 

ilL__ Inactive denturist licensees shall be exempt from the 
continuing education reguirements so )ong as the license 
remains on inactive status. Inactive licensees seeking to 
convert to an active status must comply with (new rule IX). An 
inactive license. when activated, will begin a new three-y~ 
cycle." 

Auth: Sec. 37-1·319, ll::.29-201. MCA; lMP, Sec. 37-1·"306, 
1_7o~. MCA 
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REASON; Add language to clarify a new exemption for continuing· 
education. 

"8.17.801 UNPROFESSIONAL CONDUCT (1) For the pHrpooe of 
impleffieetie~ the prooisioeo of seetioe 37 29 311, MCA, tThe 
board defines •unprofessional conduct" as follows: 

(a) ffiisrepreseetatioH, !raHa or aeeeptioe ie appl)iH~ for. 
a lieeese, talde~ ae mfaffiiflatioH to seeHre a lieeese, or 
holaie~ or reeewie~ a lieeese ie the praetiee of aeetHritr}, 

(b) and (c) will remain the same, but will be renumbered 
(1) and (2). 

(a) failHre to e~ply ~ith tne statHtes re~Hlatie~ the 
praetiee of aeetHritry or the niles of the eoara, 

(e) effiployie~, proel-!rio<J, ioaueie~, aiaie~ or aeettiH!J a 
perOOH HOt lieeooea to eH<Ja~e ie the praetiee of SeHtHritry, 

(f) will remain the same, but will be renumbered (3). 
(~) reoortie~ to fral-le, ffiisrepresentation or aeeeptioo io 

the exaffiiHatioe or treatffient of a perooe or ie billiA"J ~ 
reportin<J to a persoe, eoffiPan), ieotitHtion, or~aoization or 
~overlllftent entit}. 

(h) will remain the same, but will be renumbered (4) . 
(i) beie~ 'tiHfit to safely praetiee aentHritr} beeaHse of 

physieal or ffiental impail"ffleHt, 
(j) will remain the same, but will be renumbered (5). 
(I<) the Hoe of an} eareotie, aan<Jerouo arH<J or 

ietoxieatiH<J li~'tiOr to an extent that o'tleh use impairs the 
ability to safel} eoeeHet the praetiee of aeet .. ritr}, aea 

(1) will remain the same, but will be renumbered (6). 
(ffi) eoetio..,ie~ to praetiee aent'tlritr} whee the lieeeoee's 

lieeese has beee oHopeeaea, revol<ea, o£ is oat e'tlr£eHtly 
FCflCWCd, 

(H) ha'o'iH<J beeo eom:ietea of ae offeefiJe irwol'<iH!J ~ 
t'tlrpitHae aea eot haYiH<J aeefl ouffieieetly rellabilitatea eo ao 
to warraot the public trust, 

(o) will remain the same, but will be renumbered (7). 
(p) failiH<J to eoope£ate with ae aHtfiori:eea in,.eoti<Jatioe 

ot a eo..,plaint, 
(81 A denturist's failure to maintain his/her office(s) 

in sanitary conditions consistent with the current accepted 
sterilization and disinfection protocols for treatment, 
sterilization and laboratory areas. 

(~) en<Ja<JiH"J in ffiol"ally aep£a.,.ea eoea'tlet with patieeto oe 
the lieeHsee'o effiee pre~ises er HOSe£ praetiee relates 
eireHffiStaoeeo, 

(r) failin~ to exercise d'tle re~ara for tile safety, 
health, welfare, ana life ef the patieet, 

(8) "•lillfHll) ·pel"'llittiH!J HHAHtROriiOCB eieelOSU£e Of 
iefol"fllatioe relative to patieet'o reeoras, 

(t)and (u) will remain the same, but will be renumbered 
(9) and (10). 

(v) eooopirie~ to ffiia£epreoeet, or willfHlly 
ffiiarep£c8CHtiH!J, aenture fiJe~ieeo to ieereaae OJ" aeerease a 
eettleffieOt aware, oCFeiet er jHB!JffieHt, 
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(") sus~easien or re•eeatiea ef~tfie denttirist's lieeaoe 
te ~raetiee denturitr~ b~ eeMpeteat autfiorit} ia aA} state, 
federal, er forei~H juriodietiea, 

(x) will remain the same, but will be renumbered (11) ." 
Auth: Sec. 37-1-136, 37-1·319, 37·29 201, 37-29-311, MCA; 

IMP, 37-1-136, 37-1·3!6, 37 29 311, 37-29-402, 37-29·403, MCA 

REASON: Language change for clarification and compliance with 
House Bill 518 language. Delete language already contained in 
statute. 

3. The Board is proposing to repeal ARM 8.16.404 
(authority 37-1-131, MCA; implementing 37-4-323, MCA); 8.16.510 
(authority 37·4-205, MCA; implementing 37-4-205, MCA); 8.16.801 
(authority 37-1-136, MCA; implementing 37-1-136, 37-4-323, MCA); 
8.16.802 (authority 37-1-136, 37·4-321, MCA; implementing 37-1-
136, 37-4-321, 37-4-323, MCA); 8.16.803 (authority 37-1-136, 
37-4-321, MCA; implementing 37·1-136, 37-4-321, 37-4-323, MCA); 
8.16.804 (authority 37-1-136, MCA; implementing 37-1-136, 37-4-
321, 37-4-323, MCA); 8.16.805 (authority 37-1-136, MCA; 
implementing 37-1-136, 37-4-323, MCA; 8.16.806 (authority 37-1-
136, 37-1-137, 37-4·205, MCA; implementing 37-1-136,37-1-137, 
37-4-323, MCA); 8.16.808 (authority 37-1-136, MCA; implementing 
37-1-136, 37-4-323, MCA); 8.17.807 (authority 37-1-136, 37-29-
201, MCA; implementing 37-1-136, 37-29-201, 37-29-311, MCA); 
8.17.809 (authority 37-1-131, 37-29-201, MCA; implementing 37-
29-402, MCA); 8.17.810 (authority 37-1-131, 37-29-201, MCA; 
implementing 37·29-403, MCA). Text of the rules is located at 
pages 8-504, 8-506, 8~525, 8-526, 8-527, 8-539.14 and 8-539.15, 
Administrative Rules of Montana. These repeals are necessary 
because the language currently in the rules is now contained in 
statutes mandated by the 1995 Legislature in House Bill 518 
(the Uniform Professional Licensing and Regulation Procedures 
Act). 

4. The proposed new rules will read as follows: 

"I DENTIST APPLICATION REQUIREMENT (1) Applications for 
licensure shall be submitted 20 days prior to taking the 
jurisprudence exam. 

(2) Applicants for licensure shall submit an application, 
which shall be furnished by the board and shall include: 

(a) certification of successful completion of the 
national board written examination; 

(b) certification of successful completion of the western 
regional examining board practical examination; 

(c) copy of the national board score card; 
(d) three affidavits of good moral character; 
(e) certificate of graduation from a board-approved 

dental school or a letter from the dean of the school of 
dentistry attesting to the program of study and that graduation 
status was attained; 

(t) license verification from all jurisdictions where the 
licensee has held or holds a license; 
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(g) copies of all other state licenses that are held by 
the applicant; 

(h) original dental school transcripts; 
(i) copy of a self-query of the national practitioners 

data bank; 
(j) successful passage of the jurisprudence examination; 
(k) copy of current CPR card (active licensees only); 
(1) photograph of the applicant; 
(m) jurisprudence examination fee; and 
(n) licensure fee." 
Auth: Sec. 37-4-205, MCA; IM£, Sec. 37 4-301, MCA 

REASON: Add new section to separate the language from dentist 
examinations section and to clarify requirements for 
applications. 

"II DENTIST OUT-OF-STATE APPLICANTS (1) All out-of
state applicants shall be required to meet all of the 
requirements set forth in ARM 8.16.402 and [new rule I].· 

Auth: Sec. 37-1-319, 37·4-205, MCA; IMP, Sec. 37-1-304, 
MCA 

REASON: Add rule to comply with statutory language in 37-1-304 
Licensure of out-of-state applicants. 

"III COMPLAINT PROCEDURE (1) A person, government or 
private entity may submit a written complaint to the board 
charging a licensee or license applicant with a violation of 
board statute or rules, and specifying the grounds for the 
complaint. 

(2) Complaints must be in writing, and shall be filed on 
the proper complaint form prescribed by the board. 

(3) Upon receipt of the written complaint form, the board 
office shall log in the complaint and assign it a complaint 
number. The complaint shall then be sent to the licensee 
complained about for a written response. Upon receipt of the 
licensee's written response, both complaint and response shall 
be considered by the screening panel of the board for 
appropriate action including dismissal, investigation or a 
finding of reasonable cause of violation of a statute or rule. 
The board office shall notify both complainant and licensee of 
the determination made by the screening panel. 

(4) If a reasonable cause violation determination is made 
by the screening panel, the Montana Administrative Procedure 
Act shall be followed for all disciplinary proceedings 
undertaken. 

(5) The screening panel shall review anonymous complaints 
to determine whether appropriate investigative or disciplinary 
action may be pursued, or whether the matter may be dismissed 
for lack of sufficient information." 

Auth: Sec. 37-4-205, MCA; IMP, Sec. 37-1-308, 37-1-309, 
MCA 
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REASON; Add rule to comply with statutory language in House 
Bill 518. To inform individuals how the complaint process is 
implemented. 

"IV SCREENING PANEL ( 1) The board screening panel shall 
consist of the senior member dentist appointment, one 
additional dentist, one dental hygienist, one public member, 
one denturist and the non-voting member. The chairman may 
reappoint screening panel members, or replace screening panel 
members as necessary at the chairman's discretion." 

Auth: Sec. 37-4-205, MCA; IMP, Sec. 37-1-307, MCA 

REASON: Add rule to comply with statutory language in House 
Bill 518. Language requires that all Boards implement 
screening panel under 37·1-307(1) (e) 1 MCA. 

"V DENTAL HYGIENIST APPLICA'riON REQUIREMENTS 
(1) Applications for licensure shall be submitted 20 days 

prior to taking the jurisprudence examination. 
(2) Applicants for licensure shall submit an application, 

which shall be furnished by the board and shall include: 
(a) certification of successful completion of the 

national board written examination; 
(b) certification of successful completion of the 

regional board written examination; 
(c) copy of the national board score card; 
(d) two affidavits of good moral character; 
(e) certificate of graduation from a board-approved 

dental hygiene school or a letter from the dean of the school 
of dental hygiene attesting to the program of study and that 
graduation status was attained; 

(f) original dental hygiene school transcripts; 
(g) license verification from all jurisdictions that the 

licensee has held or currently holds a license; 
(h) copies of all other state licenses that are held by 

the applicant; 
(i) recent photograph of the applicant; 
(j) successful passage of the jurisprudence examination; 
(k) copy of current CPR card (active licensees only); 
(1) jurisprudence examination fee; and 
(m) original licensure fee. 
(3) No licensed dental hygienist shall administer local 

anesthetic agents during a dental procedure or dental-surgical 
procedure unless and until he or she possesses a local 
anesthetic permit issued by the board. Application for a local 
anesthetic permit shall be made by letter of request to the 
board with proof of successful completion of a WREB local 
anesthetic certificate, and a valid and current CPR card." 

Auth: Sec. 37-4-205, 37-4-402, MCA; IMP, Sec. 37-4·402, 
MCA 

REASON; Add new section to separate the language fL·om dental 
hygiene examinations section Lo application requirement section 
and to clarify requirements for applications. 
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"VI DENTAL HYGIENE OUT-OF-STATE APPLICANTS (1) An out
of-state applicant for dental hygiene licensure not fulfilling 
the western regional examination requirement, shall fulfill the 
following requirements and submit an application and supporting 
documentation: 

(a) certificate of graduation from an accredited dental 
hygiene school; 

(b) successful completion of the national board of dental 
hygiene examination; 

(C) successful completion of a clinical examination 
certified by the state; 

(d) license verification from all jurisdictions where the 
licensee has held or currently holds a license; 

(e) successful passage of the jurisprudence examination; 
(f) proof that the applicant has practiced dental hygiene 

continuously for a minimum of 500 hours during the one year 
immediately prior to application; 

(g) copy of a current CPR card; 
(h) upon approval of the application, successful 

completion of the Montana jurisprudence examination; 
(i) jurisprudence examination fee; 
(j) original licensure fee; and 
(k) out-of-state application fee." 
Auth: Sec. 37-4-205, MCA; IMP, Sec. 37·1·304, MCA 

REASON: Add new rule to comply with statutory language in 37-
1-304, Licensure of out-of-state application. 

"VII COMPLAINT PROCEDURE (1) A person, government or 
private entity may submit a written complaint to the board 
charging a licensee or license applicant with a violation of 
board statute or rules, and specifying the grounds for the 
complaint. 

(2) Complaints must be in writing, and shall be filed on 
the proper complaint form prescribed by the board. 

(3) Upon receipt of the written complaint form, the board 
office shall log in the complaint and assign it a complaint 
number. The complaint shall then be sent to the licensee 
complained about for a written response. Upon receipt of the 
licensee's written response, both complaint and response shall 
be considered by the screening panel of the board for 
appropriate action including dismissal, investigation or a 
finding of reasonable cause of violation of a statute or rule. 
The board office shall notify both complainant and licensee of 
the determination made by the screening panel. 

(4) If a reasonable cause violation determination is made 
by the screening panel, the Montana Administrative Procedure 
Act shall be followed for all disciplinary proceedings 
undertaken. 

(5) The screening panel shall review anonymous complaints 
to determine whether appropriate investigative or disciplinary 
action may be pursued, or whether the matter may be dismissed 
for lack of sufficient information." 
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Auth: Sec. 37-4-205, MCA; IM£, Sec. 37-1-308, 37-1-309, 
MCA 

REASON: Add rule to comply with statutory language in House 
Bill 518. To inform individuals how the complaint process is 
implemented. 

"VIII DENTURIST INACTIVE STATUS LICENSE TO ACTIVE STATUS 
LICENSE (1) Licenses may be placed on inactive status upon 
written request to the board. 

(2) An inactive status license does not entitle the 
holder to practice denturitry in the state of Montana. Upon 
application and payment of the appropriate fee, the board may 
reactivate an inactive license if the applicant does each of 
the following: 

(a) present satisfactory evidence of operative 
competency, which may include, but not be limited to: 

(i) evidence that the applicant has actively and 
competently practiced in another jurisdiction during the year 
immediately prior to the application for reactivation; or 

(ii) evidence that the applicant has not been out of 
active practice for more than three years, if the applicant has 
been out of practice for longer than 3 years the request for 
reactivation will be at the board's discretion, or 

(iii) evidence that, within the last year, the applicant 
has successfully passed the board's licensure examination. 

(b) submits license verifications from all jurisdictions 
where the applicant is licensed or has held a license; 

(c) submits 12 hours of continuing education for each 
year the license has been inactive; 

(d) submits a current CPR card; 
(e) applicant must take the jurisprudence examination if 

the applicant has been inactive for three years or longer." 
Auth: Sec. 37-1-319, 37-4-205, MCA; IM£, Sec. 37-1·319, 

MCA 

REASON: Add language to provide an inactive status to 
Denturists and to allow them to convert the license. 

"IX COMPLAINT PROCEDURE (1) A person, government or 
private entity may submit a written complaint to the board 
charging a licensee or license applicant with a violation of 
board statute or rules, and specifying the grounds for the 
complaint. 

(2) Complaints must be in writing, and shall be filed on 
the proper complaint form prescribed by the board. 

(3) Upon receipt of the written complaint form, the board 
office shall log in the complaint and assign it a complaint 
number. The complaint shall then be sent to the licensee 
complained about for a written response. Upon receipt of the 
licensee's written response, both complaint and response shall 
be considered by the screening panel of the board for 
appropriate action including dismissal, investigation or a 
finding of reasonable cause of violation of a statute or rule. 
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The board office shall notify both complainant and licensee of 
the determination made by the screening panel. 

(4) If a reasonable cause violation determination is made 
by the screening panel, the Montana Administrative Procedure 
Act shall be followed for all disciplinary proceedings 
undertaken. 

(5) The screening panel shall review anonymous complaints 
to determine whether appropriate investigative or disciplinary 
action may be pursued, or whether the matter may be dismissed 
for lack of sufficient information.'' 

Auth: Sec. 37-4-205, MCA; IMP, Sec. 37-1-308, 37-1-309, 
MCA 

REASON; Add rule to comply with statutory language in House 
Bill 518. To inform individuals how the complaint process is 
implemented. 

"X SCREENING PANEL (1) The board screening panel shall 
consist of the senior member dentist appointment, one 
additional dentist, one dental hygienist, one public member, 
one denturist and the non-voting member. The chairman may 
reappoint screening panel members, or replace screening panel 
members as necessary at the chairman's discretion.'' 

Auth: Sec. 37-4-205, MCA; IMP, Sec. 37-1-307, MCA 

REASON: Add rule to comply with statutory language in House 
Bill 518. Language requires that all Boards implement 
screening panel under 37-1-307(1) (e), MCA. 

5. Interested persons may submit their data, views or 
arguments concerning the proposed amendments, repeals and 
adoptions in writing to the Board of Dentistry, Lower Level, 
Arcade Building, 111 North Jackson, P.O. Box 200513, Helena, 
Montana 59620-0513, or by facsimile to (406) 444-1667, to be 
received no later than 5:00p.m., October 31, 1996. 

6. If a person who is directly affected by the proposed 
amendments, repeals and adoptions wishes to present his data, 
views or arguments orally or in writing at a public hearing, he 
must make written request for a hearing and submit the request 
along with any comments he has to the Board of Dentistry, Lower 
Level, Arcade Building, 111 North Jackson, P.O. Box 200513, 
Helena, Montana 59620-0513, or by facsimile to (406) 444-1667, 
to be received no later than 5:00p.m., October 31, 1996. 

7. If the Board receives requests for a public hearing on 
the proposed amendments, repeals and adoptions from either 10 
percent or 25, whichever is less, of those persons who are 
directly affected by the proposed amendments, repeals and 
adoptions, from the Administrative Code Committee of the 
legislature, from a governmental agency or subdivision or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
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affected has been determined to be 113 based on the 1128 
licensees in Montana. 

BOARD OF DENTISTRY 
DONALD NORDSTROM, DDS, CHAIRMAN 

BY: a(,l< /1/ 7laki7 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE a ~ ·Z '< 11. ~ . l'?v-G 
ANNI~ bARTOS, RULE REVIEWER 

Certified to the Secretary of State, September 23, 1996. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the adoption of 
new rule I regarding temporary 
water standards for Daisy creek, 
Stillwater River, Fisher Creek, 
and the Clark's Fork of the 
Yellowstone River. 

To: All Interested Persons 

NOTICE OF 
SUPPLEMENTAL 

COMMENT PERIOD 

(Water Quality) 

1. on August 24, 1995, on page 1652 of the Montana 
Administrative Register, Issue No. 16, and October 26, 1995, on 
page 2211 of the Montana Administrative Register, Issue No. 20, 
the Board gave notice of a proposed rule to establish temporary 
water quality standards for four streams or stream segments near 
cooke City. At the December 7, 1995, hearing, commenting 
parties disagreed whether the rule should be adopted. The Board 
requested several of the parties to engage in discussions to 
reach a mutually _acceptable resolution of the issues. The 
parties negotiated with the goal of agreeing on a consent decree 
to be entered in an enforcement action filed by the Department 
of Environmental Quality. On April 25, 1996, on page 1049 of 
the 1996 Montana Administrative Register, Issue No. 8, and in 
anticipation that the parties would reach agreement on a consent 
decree, the Board published a notice of supplemental comment 
period. In that notice, the Board asked the public to comment 
on whether the Board should adopt temporary standards or allow 
the matter to be resolved by entry of the consent decree. 
However, the parties did not reach agreement on a consent decree 
before the close of the supplement period on June 24,1996. 

on August 12, 1996, crown Butte Mines, Inc., the United 
States Department of Justice, and a number of public interest 
groups entered an agreement whereby the parties agreed to pursue 
an exchange of Crown Butte's mining property, which is located 
in the drainages to which this rulemaking pertains, for federal 
land at another location or locations. In the agreement the 
parties also committed to negotiate in good faith the terms of 
a consent decree, to be entered in a federal court action, that 
would require environmental response and/or restoration actions 
on these drainages. The parties anticipate that, if an accept
able consent decree is entered, they will recommend that the 
Board not act in the present rulemaking proceeding. The Board 
is interested in the public's view of whether, if a consent 
decree is negotiated, the Board should decline to adopt tempo
rary standards as proposed or in a modified form. Therefore, in 
order to provide this opportunity for public comment, the Board 
is reopening the public comment period. 

The parties have advised the Board that they will attempt 
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to complete negotiations as e}{peditiously as possible. Under 
the policies Of both the United States Environmental Protection 
Agency and the Montana Department of Environmental Quality, the 
consent decree will be available for public comment before it is 
entered by the court. In order to allow the parties adequate 
time to complete negotiations and to allow the public an 
opportunity to comment on whether the consent decree eliminates 
the need for temporary standards, the Board is reopening the 
comment period on the proposed temporary standards rule until 
March 20, 1997. Persons who wish to receive a copy of the 
proposed consent decree, when it is available, may receive it by 
sending a request to Leona Holm, Department of Environmental 
Quality, PO Box 200901, Helena, MT 59620-0901. 

2. Interested persons may submit their views or arguments 
concerning the proposed rule, in writing, to Leona Holm, 
Department of Environmental Quality, PO Box 200901, Helena, MT 
59620-0901, no' later than March 20, 1997. To be guaranteed 
consideration, the comments must be postmarked on or before that 
date. 

Reviewed by: 

JHN F. NORTH 
Rule Reviewer 

BOARD OF ENVIRONMENTAL REVIEW 

certified to the secretary of state September 23, 1996. 
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BEFORE THE DEPARTMENT OF JUSTICE 
OF THE STATE OF MONTANA 

In the matter of the adoption, 
amendment and repeal of rules 
regulating public gambling 

TO: All Interested Persons. 

NOTICE OF PUBLIC 
HEARING ON THE 
PROPOSED ADOPTION, 
AMENDMENT AND REPEAL 
OF RULES REGULATING 
PUBLIC GAMBLING 

1. On October 29, 1996 at 9:00a.m., a public hearing 
will be held in the auditorium of the Scott Hart Building, let 
Floor, 303 N. Roberts, Helena, Montana, to consider the 
adoption, amendment and repeal of rules regulating gambling. 

2. The proposed new rule implements a provision 
concerning loan evaluation. The rules proposed to be amended 
pertain to general definitions; specific definitions governing 
video poker, keno, and bingo displays; references to the 
Gambling Control Division's correct address; application for 
gambling license; license fees; distributor's license; route 
operator's license; manufacturer's license; manufacturer of 
devices not legal in state license; record retention periods for 
such licenses; renewal of gambling license; applicant 
investigations; reapplication rule; withdrawal of application 
grounds for denial of gambling license, permit or authorization; 
general specifications of video gambling machines and video 
gaming machine software; use of temporary replacement or loaner 
machines; video gambling machine application, permits, records 
inspection, reports, and reporting requirements; letters of 
withdrawal for permitted machines; importation of illegal 
gambling devices; equipment specifications; quarterly reporting 
requirements; general requirements of manufacturers, 
distributors and route operators of video gambling machines or 
producers of associated equipment; manufacturer reporting and 
record keeping requirements; loans to licensees; 
noninstitutional lending disclosures; transfer of interest among 
licensees; transfer of interest to a stranger to the license; 
participation in gambling operations; administrative procedure; 
confiscation of temporary dealer licenses; application for 
authorization and permits to conduct card game tournaments; 
application for authorization and permits to conduct a Calcutta 
pool; credit play prohibition and the cashing of checks; sports 
tab card manufacturer license and fee; and department approval 
of promotional games of chance, devices or enterprises. 

The Department of Justice will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you desire an 
accommodation, please contact the department no later than 
Friday, October 25, 1996, to advise it of the nature of the 
accommodation that you need. Please contact Kathy Fisher at 
2550 Prospect Avenue, Helena, Montana 59620·1424, tel. (406) 
444-1973. 
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3. The proposed new and amended rules provide as follows: 

23.16.101 DEFINITIONS As used throughout this Stitichapter, 
the following definitions apply: 
#+- "Alll!llieaat" 111eaae a 11erBea ~the has dl!PlieEi tor a 

lieease issHeEi B~ the Eiepartllleftt HftEier ~itle ~3, ehal!lter 5, !«JA. 
ill 'Control'roeans the power to cause or direct manageroent 

and policies through ownership. contract. or otherwise, 
(2) and (3) remain the same. 
(Q) "Bel!la:rtmeat" meaas the Eie11a:rtmeat ef jHstiee Haless 

ethe:rwise Blleeifieall} stateEi. 
~ "Financing• means inyestments. gifts. loans. or 

deferred payment agreements for the purchase of real property. 
tangible or intangible personal property. or past or prospective 
services. 

(5) remains the same. 
l2l "Lease agreement• means a contract that transfers the 

right to possess and use of property for a term. in return for 
consideration. The terms of the lease may not transfer an 
ownership interest in the licensed gambling operation as defined 
in this rule. 

ill "Loan" means a written contract by which one delivers 
a sum of rnoney or other thing of value to another and the latter 
agrees to return at a future time a sum equivalent to that which 
he/she borrowed. 
~ "Management agreement• means a contract between the 

licensee and a person to whom management duties are assigned. 
e.g .. supervision of oersonnel, bookkeeping and ordering goods 
or supplies. The agreement may not transfer an ownership 
interest in the licensed operation or limit or relieve the 
licensee of record from the responsibilities of ownership. 
Bonuses or bonus-type payments based on iob performance are not 
considered ownership interests if they are provided in 
coniunction with a reasonable salary base and do not assign or 
transfer an ownership interest. 
~ "Manager• weans a person employed by the licensee to 

whom overall management responsibilities have been assigned. 
(6) through (8) remain the same but are renumbered (10) 

through (12). 
f9+ llJl "Noninstitutional lender• or •noninstitutional 

source• means a person~ whe leaas 111eae~ te aa applieaat other 
than a state or federally regulated banking or financial 
institution. who loans money or supplies financing to an 
applicant or a licensee. 

+%&t "Ope:rate:r" meaas a pe:rsea whe e11e:rates e:r eeat:rels fer 
use ia puelie a ~amelia~ Eieoiee er ~amblia~ eate:r11:rise. 

llil "Owner" or 'owner of an interest" means a person with 
a right to share in the profits, losses, or liabilities of a 
gambling operation. The term ownership interest is synonymous 
with owner or owner of an interest. Tbe term •owner" or •owner of 
an interest• does not include route operators with a right to 
share in proceeds from video gambling machines they have leased 
to location operators. •owner" or "owner of an interest • 
includes; 
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l.iill_ loan guarantors who make actual debt payments for or 
contribute capital to a gambling operation: 

. lQl any person wbose compensation or contractual rights in 
relation to the licensed gambling operation are based in whole 
or part upon the assumption of economic risk or level of any or 
all proceeds or sales; 

Jkl any person wbose stated or prospective compensation is 
baSed on a percentage of buSiness activity. gross or net sales: 
ill: 

l.!1l a holding company. defined under this rule as a 
corporation operated tor the purpose of owning the stocks of 
other corporations and controlling the operations of these 
corporations. 

+rrrllSl "Person• means either a natural or an artificial 
person, and includes all partnerships, corporations, limited 
liability companies. associations, clubs, fraternal orders, 
religious organizations, or charitable organizations. A 
separate person exists when a partner in a partnership changes, 
any me!UberCsl in a limited liability company changes, any 
sbareholder(s) in a closed corporation changes, or 5\ or more of 
the interest in a publicly traded corporation is transferred to 
or from a single individual. 

1121 "Security interest• means an interest that is reserved 
or created by an agreement that secures payment or performance 
of an obligation. 

ll1l •stranger to the license• means a person who does not 
own an interest in the licensed gambling operation. 
~ "Transfer" means to sell. assign, lease, or otherwise 

convey. 
ll2l "Working day• means every day except Saturdays, 

Sundays and all state legal holidays enumerated under 1-1-216, 
I':E:A.... 
AUTH: 23·5-115, MCA IMP: 23-5-112, 23-5-118, 

23-5-176, 23-5-629, MCA 

23.16.102 APPLICATION FOR GAMBLING LICENSE - LICENSE FEE 
(1) Every person working or acting as a ~ dealer, 

operator, route operator, card room contractor, maa~faet 

~rer/distdb~ter, manufacturer. distributor. manufacturer of 
electronic live bingo or keno equipment, manufacturer of sports 
tab cards, or manufacturer of gambling devices not legal in 
Montana as defined by Title 23, chapter 5, MCA, and by these 
rules. any nonprofit organization. or any other person required 
by statute or rule to hold a license issued by the department. 
must fta¥e possess a valid license issued by the department. All 
licenses expire annually at midnight on J4ne 30 unless otherwise 
Provided for in these rules. All owners or owners of an 
interest. as that term is defined under ARM 23.16. 101. are 
considered applicants for all licensing purooses within this 
chapter. 

(2) An application for a gambling license must be submit
ted to the department of justice, gambling control division, on 
forms prescribed by the department and described herein. The 
application is not complete unless it is signed and dated by Efie 
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all or any applicantl.al and contains all information, 
statements, documentation, and fees required by the department. 

(3) The application must ~ contain: 
(a) a document authorizing the examination and release of 

information for use in assessing a gambling license application 
(form 1), dealer license application (form 2), or nonprofit 
organization gambling license application (form 3), which must 
be signed and dated by ~ all or any applicantl.al whose 
signatures must be attested to before a notary public; 

(b) remains the same. 
(c) any filrst yea£ license or processing fee required by 

Title 23, chapter 5, MCA. or these rules; and 
(d) remains the same. 
(4) Forms 1 through 3 and 10, as the forms read on Oetebe£ 

1, 1991 August 26. 1996, are incorporated by reference and 
available from the Gambling Control Division, ~691 Airpert Rd., 
2550 Prosoect Aye .. Helena, Montana 59620~ 
~ An original and two copies of all required documents 

must be submitted by the applicant(s) in all new and amended 
license applications. 
AUTH: 23-5-115, MCA IMP: 23-5-115, 23-5-177, MCA 

23.16.103 INVESTIGATION OF APPLICANTS. FINGERPRINTS MAY BE 
REQUIRED - DISCLOSURE FROM NONINSTITUTIONAL LENPER (1) and 
(2) remain the same. 

(3) The department may require any noninstitutional lender 
to complete a document (form 13) authorizing examination and 
release of information and (form 10) a personal history 
statement on the lender. as well as any contract. statement or 
other document from the lender deemed necessary to assess the 
suitability of an applicant's funding source as required in 23-
5-176, MCA. The document must be signed and dated by the lender 
and attested to by a notary public. (Form 13 and form 10 as the 
forms read on Oeteeer 1, 1991 August 26. 1996 aftd J~fte 39, 1993, 
Fespeetiwely are incorporated by reference and available ~ 
req~~oeet from the Gambling Control Division, ~691 Airpe.c-t Rd. 
2550 Prospect Aye., Helena, Montana 59620~.) 
AUTH: 23-5-115, MCA IMP: 23-5-115, MCA 

23.16.105 WITHDRAWAL OF APPLICATION (1) remains the 
same. 

(2) The department may, in its discretion, grant the 
request with or without prejudice. If the division's decision 
to grant a request to withdraw an application is made with 
prejudice, it must be based on a finding that the applieatieft is 
made with ifttefttieftal disFegard ef the gamelift! laws ef MeHtaHa 
applicant bas engaged or is ensasing in an act or practice 
constitutins a violation of a provision of Title 23. chapter 5. 
MCA· or a rule or order of the department. or that the applicant 
is a person whom the department determines is not Qualified to 
receive a license under 23-5-176. MCA. or ARM 23.16.107. This 
decision is subject to challenge pursuant to the Montana 
Administrative Procedure Act. 

(3) If a request for withdrawal is granted with prejudice, 
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the applicant is not eligible to apply again for licensing or 
approval until after expiration of 1 year from the date of Stieft 
witftdrawal the final department action upon the decision to 
grant the withdrawal of the application with prejudice. 
AUTH: 23-5-115, MCA IMP: 23-5-115, 23-5-136, 23-5-176, MCA 

23.16.107 GROUNPS FOR DENIAL OF GAMBLING LICENSE. PERMIT 
OR AUTHORIZATION (1) remains the same. 

(a) concealed, failed to disclose, or otherwise attempted 
to mislead the department with respect to any material fact 
contained in the application or iH¥esti~atien fer a ~ameliA~ 
license er lieenae renewal appliea~ieR contained in any other 
information required of or submitted by an applicant or licensee 
tor any licensing PYkPose; 

(1) (b) through (k) remain the same. 
l2l The department may. in its discretion. deny a license 

under (1) with or without prejudice. If the division's decision 
to grant a request to withdraw an aPPlication is made with 
prejudice. it must be based on a finding that the applicant has 
engaged or is engaging in an act or practice constituting a 
violation of a provision of Title 23. chapter 5. MCA· or a rule 
or order of the department. or that the applicant is a person 
whom the department determines is not qualified to receive a 
license under 23-5-176. MCA· or this rule. This decision is 
subject to challenge pursuant to the Montana Administrative 
Procedure Act. Any person whose aPPlication has been denied 
with prejudice is not eligible to apply again for licensing or 
approval until after expiration of 1 year from the date of the 
final department action upon the decision to deny the 
application with prejudice. 
AUTH: 23-5-115, MCA IMP: 23-5-115, 23-5-176, MCA 

23.16.109 RENEWAL OF GAMBLING LICENSE (1) remains the 
same. 

(2) '!'fie Any renewal or annual lieeHse fee required by 
Title 23, chapter 5, MCA, or these rules. must accompany each 
renewal application. 
AUTH: 23-5-115, MCA IMP: 23-5-115, 23-5-177, MCA 

RULE I LOAN EVALUATION U l The department will evaluate a 
transaction to determine if it is a loan using standards in the 
uniform commercial Code. the internal revenue code and generally 
accepted commercial lending oractices. Loans will also be 
evaluated in the context of overall financing of the business to 
determine that a loan rather than an ownership interest exists 
and that the contract does not grant the lender control of the 
licensed operation. 
AUTH: 23-5-115, MCA IMP: 23-5-115, 23-5-118, 23-5-176, MCA 

23.16.116 TRANSFER OF INTEREST AMONG LICENSEES 
(1) Except as provided in (5), an ownership interest~ 

lieeased ~ameliA~ eperatien ~~~ay net ee traasfel"red ~e anetber 
6Wftel" el" greup et eweere et aa iH~e£es~ er interes~e ifl tbe same 
lieeased gamelia~ eperatieH mav not be transferred among 
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existing owners without submitting an amended gambling license 
application to the department and obtaining department approval 
orior to the transfer. 

(2) The department may conduct an investigation to 
determine whether the proposed transfer meets the licensure 
requirements in 23-5-176, MCA, and department rules. In_gny 
case of the transfer of an ownership interest among existing 
owners. the deoartment must determine that the transferred 
ownership interest is independently exercised by the new owner 
and does not remain under the control of the transferor before 
approving the transfer. 

(3) remains the same. 
(4) It the tf'afts!ef' is appf's'reEi, the :rh.e department may 

not charge a tf'aftafef'ee any additional annual gambling license 
or machine permit fees. 

(5) through (5) (a) remain the same. 
(b) transfer of less than 5\ interest in a publicly-traded 

corporation. Transfers of an interest of 5l or more in a 
publicly-traded corporation are subiect to the provisions of 
this rule, except that the transter maY occur without prior 
department approval. Tbe department reseryes the right to act 
under 23-5-136. MCA· in this situation if it determines that the 
transfer violates Montana gambling law or the rules in this 
chapter. 
AUTH: 23-5-115, MCA IMP: 23-5-115, 23-5-118, 23-5-176, MCA 

2 3 . 16. 117 TRANSFER OF INTEREST TO A S'FAANQBR 'fO 'f!!B 
LICBNSB NEW OWNER (1) Except as provided in (7), (8), and 
(9), an awaef' at aft iatef'est ia a lieeftsea ~amblia~ epef'atiaa 

ffia) aet traaetef' aH iHterest ia Efte aperatiea te a BEf'aH~ef' te 
the lieease ownership interest maY not be transferred to a new 
~ until a new gambling license application reflecting the 
proposed transfer is submitted to the department and the 
department approves the transfer. 

(2) The gambling license application must include: 
(a) applieatiea preeessia~ aaa fi£st )ear the annual 

1 icense fees, if f'eqtotif'eEi applicable. and the processing fee 
required for the specific license; and 

(b) remains the same. 
(3) The department shall conduct an investigation to 

determine whether the proposed transfer meets the licensure 
requirements in 23-5-176, MCA, and department rules. ~ 
case of the transfer of an ownership interest to a new owner. 
the department must determine that the transferred ownership 
interest will be independently exercised by the new owner and 
will not remain under the control of the transferor before 
approving the transfer. 

(4) Within 90 days after rece~v~ng the completed 
application, the department shall approve the proposed transfer 
by issuing a gambling license~ ef' notify the applicant of the 
denial of the license~ or ~ other app~ap~iate action. 

(5) through (7) (a) remain the same. 
(b) transfer of less than 5% interest in a publicly-traded 

corporation. Transfers of an interest of 5\ or more in a 
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publicly- traded corporation are subject to the provisions o! 
this rule, except that the transfer may occur without prior 
department approyal. The department reserves the right to act 
under 23-5-136. HCA. in this situation if it determines that 
the transfer violates Montana gambling law or the rules in this 
chapter. 

(B) (a) through (B) (a) (iv) remain the same. 
(v) the former licensee has notified the department of the 

foreclosure at the time the foreclosure is executed; 
notification must be made within 5 e~:~sirtess working days of 
execution and an application must be received by the department 
within 30 working days following notification; failure to notify 
the department within this time frame may result in department 
action to cause gambling operations to cease immediately. 

(b) through (9) (b) remain the same. 
AUTH: 23-5-115, MCA IMP: 23-5-115, 23·5-11B, 23·5-176, MCA 

23.16.119 PARtiCIPATION IN OPERbTlQNS (1) BHeept as 
prw~ieea iH (~) , a A person who proposes to acquire an ownership 
interest in a licensed gambling operation may not control or 
participate iH a ~Hagerial er s~:~pe~iser}' eapaeity er in any 
capacity reflecting ownership in the eeHauet that sf the 
gameliHg operations er eperatieH sf the estaelishmeHt ia whieh 
the gambliHg eperatieHs are eeHdttetea until the traHsfer 
applicant's license has been approved by the department as 
provided for in ARM 23.16.116 or ARM 23.16.117. 

(2) remains the same. 
AUTH: 23-5-115, MCA IMP: 23-5-115, 23-5-11B, 23-5-176, MCA 

23.16.120 LOANS TO biCBNSBBS (l) Fer the pttrpeeee sf this 
rule, "fteHiHstieueieHal eeuree" l'fteaHs a JlerseH ether thaH a 
state er federally regulated eaHitiHg er fiHaHeial iHstittttieH. 
~ lll Except as provided in (4)~ aftd (5). and (6) of 

this rule, if a gambling licensee or license applicant proposes 
tQ acquires a loan or other forms of financing from a 
noninstitutional source for use in eeftdueting his licensed 
gambling operation or grant a security interest to a 
noninstitutional source aeq~:~~res a eee~:~rity iatereet iH a 
lieeftsee gameliHg eperatieH, the department ~ ~ approve 
the leaa er aeqtiisitiea contract or security interest transfer 
before any funds from the loan or financing may be received or 
expended by the licensee or license applicant or the aeqtiiSition 
of the seettritl iHterest is finaliBed and before the security 
interest mav be transferred. 

lll ExCept as provided in C4l and (5) . a gambling licensee 
proposing to lend money to or acquire a security interest from. 
another gambling licensee must receive confirmation oc 
department approval of the loan. or security interest transfer 
before any funds from the loan may be transferred to or eXPended 
by the borrower licensee and before the security interest maY be 
tnnsferred. (As it is used in this rule. confirmation ot: 
approval means a copy of the department's letter approving the 
loan or transfer of the security interest.} 

(3) A lieensee shall All licensees who propose to acquire 
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loans or grant security interests in their licensed gambling 
operation. must notify the department in writing withia 39 ea~s 
after sisftiftS aft asreemeat te aeq~ire a leaH frem a 
aeaiastit~tienal se~¥ee er te trassfe¥ a see~¥ity iHte¥eat ~ 
to acquiring the loan from a noninstitutional source. or 
transferring a security interest to a noninstitutional source. 
The notice, which is to be signed under oath, must include: 

(a) through (d) remain the same. 
(e) a copy of the loan agreement or, in the case of a 

transfer of a security interest, the agreement precipitating the 
transfer, and a copy of the agreement to transfer the security 
interest or uniform commercial code document filed with the 
secretary of state to record the transfer. 

(4) (a) and (b) remain the same. 
(c) at least twice each month, the route operator must 

reconcile the amount of prizes paid out with the cash remaining 
in the change bank. If the amount of prizes paid out cannot be 
reconciled with the cash remaining in the change bank, the route 
operator must analyze and document the difference. Any material 
differences must be immediately reported to the department, 
(For the purposes of this rule, material difference means any 
amount greater than 5\ of the value of the change bank loan or 
$100, whichever is leas.) A record of the reconciliations and 
analysis of material differences must be maintained fe¥ a ~eriee 
aet less thaa 3 ~ea¥s for a minimum of 12 full quarters from the 
previous quarterly tax return due date; and 

(4) (d) through (5) (e) remain the same. 
JRl Prior department approval is not required for accounts 

payable incurred for the puroose of acquiring non-gambling 
inventories. supplies and other materials or equipment under the 
following conditions: 

lal The payable does not require the transfer of a 
security interest: 

lhl repayment term does not extend beyond the seller's 
normal repayment term or 90 days which eyer is less: 
~ repayment is due the seller of the products; and 
llll the sale of such products is in the seller's normal 

course of business. 
+b+lll The department may disapprove the loan or 

transfer of the security interest if it determines that the loan 
or transfer irh elw es aft ~ftStlitable set~l!'ee ef fuHdiH"!' 2L......t.h!;, 
agreement !sl involves an unsuitable source of financing or 
otherwise violates any statute or rule. 
AUTH: 23·5-115, MCA IMP: 23-5-115, 23-5-118, 23-5-176, MCA 

23.16.202 CREDIT PLAY PROHIBITED (1) All playing of games 
of chance must be on a cash basis. No credit may be extended to 
any player. Consideration to play a game of chance must be paid 
in full, in cash, in advance of any play. 

l£l No operator may grant a loan of any kind at any time 
to a player or permit a deferred payment including post-dated 
checks or engage in any similar practice. A check used to 
obtain cash on the premises of a licensed operator must be 
delivered and accepted unconditionally. An operator may not 
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accept or hold a check pending the outcome of a gambling 
activity. An operator may not accept cash from the person who 
wrote the check to repurchase a check previously cashed on the 
premises. unless the cash is tendered within normal business 
hours on the date written on the check. 

(a! Checks returned from a banking institution labeled 
"dishonored" or •non-sufficient funds" are not subiect to the 
above time-limit requirements. 
~ The play of authorized card games which are normally 

scored using points is not considered credit gambling. 
AUTH: 23-5-115, MCA IMP: 23-5-112, 23-5-115, 23-5-157, MCA 

23.16.203 AQMINISIRATIYE PRQCEPURE (1) through (3) remain 
the same. 

lil This rule does not apply to temporary cease and desist 
orders issued by the department under 23-5-136, MCA. 
AUTH: 23-5-115, MCA IMP: 23-5·115, 23-5-136, MCA 

23.16,407 CONFISCATION OF TEMPORARY DEALER LICENSE 
(1) The department may immediately confiscate A ~ 

temp'orary dealer license by issuing Ma}' be i111111eaiately 
eeofiseatea by a~o~tkel"il!ed represeotatioes sf tll.e aepartn~eot if 
tll.e department bas iss~o~ea a temporary cease and desist order afld 
based on a finding of any of the following conditions eftft-be 
ae111eostrated: 

(a) through (d) remain the same. 
(e) the department. pursuant to ARM 23.16.203 (ll, has 

notified the holder of such a license of the department's intent 
to deny ll.as deaiea a permanent dealer license to the holder &£ 
s~o~efi a lieease; or 

(f) remains the same. 
~ Aft applieant wll.sse te~~~perary dealer lieease ll.as eeea 

eeaf iseatea liftaer tll.ese r~o~les ~~~ay appeal tbe eeofiseat ieo 
tll.:re~o~gll. tll.e pl"eoieieft sf tll.e Ueetaaa AdmiftiStl"ative PJ"eeeaure 
Aet-,-

AUTH: 23-5-115, MCA IMP: 23-5-115, 23-5-308, MCA 

23.16. 502 APPLICATION FOR OPERATQR LICENSE {1) All 
applicants shall submit the following information on form 5, as 
that form read on Oeteber 1, 1991 August 26. 1996, which is 
incorporated by reference and available from the Gambling 
Control Division, a687 Ail"pert Rd. 2550 Prospect Ave., Helena, 
Montana 59620-1424: 

(a) name~ addresses, telephone numbers, and social 
security numbers; history of gambling licensure with any 
federal, state, or local agency; civil and criminal record; and 
record of residence and employment of any person with an 
ownership interest in the applicant entity and a list of those 
with an option to purchase a share of the business ewRe:re for 
the last 10 years; 

(b) remains the same. 
(c) the amounts and sources of all business financing, 

along with the terms of each loan agreement and all related 
security agreements. and guarantees; 
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the same. (d) through (d) (iv) remain 
iYl if the business is a 

information must be Submitted on 
limited liability company. the 
all members and managers in the 

company: or 
(v) and (vi) remain the same but are renumbered (vi) and 

(vii). 
+e+ ~he fellewing inferma~ien ~ega~ding e~le~ees and 

e~einees asseeia~es. 
~~ the full name and address of every person employed 

in a management capacity by the applicant in a gambling-related 
activity in Montana~ en a salaF)' sr eemmissien basis, 

+ii+ e•eF) pe~sen whe bas an~ ~ighl le share in ~he prefi~s 
at the gamaling speratien inelttding assignees, landlerds, sf 

e~he~wise, ~e whelft aftli interest er sba~e sf prefi~s has eee!l< 
pledged as see'tt:eity fer a dee~ s:~: depesi~ed as see~rity fer ~he 
perfsl!maaee ef aay ae~ er le see'ttre ~he pe~fsl!maaee ef a 
eea~rae~ ef sale: 
~ ··a list ef ~hese with ep~iens ~e ptt:eefiase a sha~e 

ef ~he 13ttsiness. 
(2) Operator licenses must be renewed annually by 

completing forms prescribed by the department. There is no 
renewal fee or annual license fee reauired for an operator 
license. 
AUTH: 23-5-115, MCA IMP: 23-5-115, 23-5-118 

23-5-176, 23-5-177, MCA 

23.16.1101 CARP GAME TOURNAMENTS (1) remains the same. 
(2) If a licensed operator with a permit for operating at 

least one live card game table on his premises wishes to conduct 
a card game tournament usill<g mere taelee thaR the a~er fer 
whieh he has permi~s. the operator shall submit an application 
to the department for a card game tournament permit. Form 14, 
the card game tournament permit application, is available from 
the department upon request. The application must include: 

(a) through (j) remain the same. 
(3) The card game tournament application must be received 

by the department at least 5 10 working days before the start 
of the tournament allewiag euffieient ~ime fe~ preeessing. ~ 
department mav process an application received by FAX but shall 
not issue a permit on such an application until the fee is 
received by the department. 

(4) through (7) remain the same. 
(8) A tournament may not be conducted for more than 5 

consecutive working days. Card games may not be conducted 
between the hours of 2 a.m. and 8 a.m. each day unless the hours 
for operating a live card game table have been extended by a 
city or county ordinance. An operator may conduct up to 12 card 
game tournaments per year. 

(9) and (10) remain the same. 
AUTH: 23-5-115, MCA IMP: 23-5-115, 23-5-311, 23-5-317, MCA 

23.16 1201 DEFINITIONS As used throughout this 
subchapter, the following definitions apply: 

(1) remains the same. 
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(2) "Authority reference• means Official Montana Poker 
Rulebook (1990 Edition) and Scarne's Encyclopedia of Card Games, 
copyright 1983, by John Scarne, pages 18 through 276. These 
books will be used by the department as the authority on how to 
play authorized card games. The authority references are 
adopted and incorporated by reference; copies of Scarne•s 
Encyclopedia of Card Games may be obtained from local bookstores 
and copies of the official Montana Poker Rulebook may be 
obtained for $5.00 per copy from the 9efjart:ment ef JHstiee, 
Gambling Control Division, 2681 AiFpert Read 2550 Prospect Ave., 
Helena, Montana 59620~. The sections of the books cited as 
authority will not apply where there is a conflict with state 
law or department rule. 

(3) through (19) remain the same. 
AUTH: 23-5-115, MCA IMP: 23-5-115, MCA 

23.16.1716 SPORTS TAB CARP MANUFACTURER LICENSE 
(1) remains the same. 
(a) a sports tab card manufacturer license application 

(form 21 as the form read on Oeteeer 1, 1991 August 26. 1996. 
is incorporated by reference and available Hfjeft re~eet from the 
Gambling Control Division, 2687 Airpert Read 2550 Prospect Ave., 
Helena, Montana 59620~); 

(b) and (c) remain the same. 
(d) a check or money order for ~ ~ made payable 

to the state treasurer, which includes payment for the: 
(i) ~ ~ annual license fee; and 
(d) (ii) through (4) remain the same. 

AUTH: 23-5-115, MCA IMP: 23-5-115, 23-5-502, 23-5-503, MCA 

23.16.1719 MANUFACTURER RECORD KEEPING REQUIREMENTS 
DECAL INYENIORIES (1) A manufacturer shall maintain records 
documenting the total number of sports tab cards sold, number 
sold to licensed gambling operators by operator, and number of 
sports tab decals in his possession. The manufacturer must 
maintain these records for a pePied Ret lese taaR 3 years frem 
ehe dHe daee ef related ~areerly £epe£te minimum of 12 full 
quarters from the previous quarterly tax return due date. 

(2)and (3) remain the same. 
AUTH: 23-5-115, MCA IMP: 23-5-502, MCA 

23.16.1802 DEFINITIONS (1) through (4) remain the same. 
(5) "Draw poker• means a game of poker in which the player 

makes a wager, then the initial cards are dealt. After the 
initial deal, the player may raise his wager (if that option is 
available) , discard and replace any unwanted cards prior to 
playing out the hand. The image or images projected on the 
video display of video draw poker gambling machines are a 
material component of the game and shall not simulate an illegal 
gambling device or enterprise. Varieties of poker simulated by 
video gambling machines must be found in the department's 
authority reference used for the live game of draw poker. 

(6) through (14) remain the same. 
(15) "Video bingo" means the game of bingo as defined in 
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Montana law when offered and simulated by a video gambling 
machine which uses video images and a random number generator 
rather than authori~ed equipment as defined in 23-5-112, MCA. 
The image or images proiected on the video display of video 
bingo gambling machines are a material component of the garoe and 
shall not simulate an illegal gambling device or enterprise. 

(16) remains the same. 
(17) "Video keno• means the game of keno as defined in 

Montana law when offered and simulated by a video gambling 
machine which uses video images and a random number generator 
rather than authorized equipment as defined in 23-5·112, MCA. 
The image or images projected on the video display of video keno 
gambling machines are a material component of the game and shall 
not simulate an illegal gambling device or enterprise. 
AUTH: 23-5-115, MCA IMP: 23-5-111, 23-5-112, 23-5·115 

23-5-151, 23-5-602, 23·5-603, MCA 

23.16.1822 PERMIT NOT TRANSFERABLE (l)through (5) remain 
the same. 

(6) A completed Letter of Withdrawal (LOW) must be 
submitted to the department when a permitted machine is removed 
from play prior to the renewal deadline of each year. June 30. 
A LOW form is available upon request from the department. The 
LOW is not complete unless it is dated and signed by the 
licensee. and contains all ot the intormation and attacbments 
required by the department. The provisions of this rule do 
not apply to a machine temporarily removed from play tor repair 
service, 
AUTH: 23-5-115, MCA IMP: 23-5-603, 23-5-611, 23-5-612, MCA 

23.16.1826 QUARTERLY REPORTING REQUIREMENTS lll Operator 
quarterly reporting requirements are as follows: 

(1) remains the same but is renumbered (a). 
+a+lil The report must be delivered to the Depaftmeat sf 

J~stiee Gambling Control Division, 2550 Prospect Ave .. Helena, 
Montana 59620.::..li.£.i, or bear a United States postal service 
postmark not later than midnight of the 15th of the month 
following the quarters ending March 31, June 30, September 30, 
and December 31. 

(1) (b) and (1) (c) remain the same but are renumbered (ii) 
and (iii). 

(2) through (2) (c) remain the same. 
(3) Form 6 is a quarterly video gambling machine tax 

report; form 6 is incorporated by reference and is available 
Hpaa feqHest from the eepaftmeat at d681 Airpart Read Gambling 
Control Division. 2550 Prospect Ave., Helena, Montana 59620.:. 
lil.i.... 

(4) through (5) (d) remain the same. 
(6) The imposition of these penalties does not preclude 

the department from taking further action against the operator 
or route operator responsible for preparing the report~ 
including but not limited to temporary cease and desist orders 
under 23-5-136. MCA-
AUTH: 23-5-115, MCA IMP: 23-5-115, 23-5-136, MCA 
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23.16.1827 RBCORD RBTBN'fiON RECORD KEEPING REQUIREMENTS 
(1) through (2) (e) remain the same. 
(3) The licensee's records required by this rule must be 

maintained in the state of Montana by the licensee or his 
representative for a minimum of 3 ~ea~s 12 full quarters from 
the previous quarterly report due date. 

(4) remains the same. 
( 5) IR eases ef displl:te eeRee~RiR§' this f'tlle FQr any 

viQlation of the record keeping requirements fQund in this rule, 
the department may~ 

l.al act by means of temporary cease and desist ei"Elef 
orders under 23-5-136(1! !al. MCA: or ey eMe~!Jefte~ ~ule. 

lQl_ impose civil penalties under 23-5-136(1) (bl. MCA, 
AUTH: 23-5-115, MCA IMP: 23-5-115, 23-5-136, 

23-5-610, 23-5-628, MCA 

23,16.1901 GENERAL SPECIFICATIONS OF VIDEO GAMBLING 
MACHINES 

(1) through (1) (d) (ix) remain the same. 
(A) total e~eaits dollars accepted by the coin acceptor 

mechanism(s), and bill acceptor (if applicable); 
(B) total e~eaits dollars played; 
(Cl total e~eaits dollars won; 
(D) total e~eaits dollars paid; 
(x) remains the same. 
(A) total e~eaits ~ in mechanism(s) 1 and 2 (if 

applicable) ; 
(Bl total e~eaits ~ through the bill acceptor (if 

applicable) ; 
(C) total e~edits ~. total e~eaits ~ played, total 

e~eaits ~ won, and total ereaits ~ paid; 
(D) through (xiii) remain the same. 
~ Re maehiRe ma~ effer fe~ play me~e thaR eRe paytaele 

per fl~BIJ~am. 
(xv) and (xvi) remain the same but are renumbered (xiv) and 

(xv). 
(2) 

AUTH: 
and (3) remain the same. 

23-5-115, MCA 
23-5-621, MCA 

IMP: 23-5-115, 23-5-602, 
23-5-610, 23-5-621, MCA 

2 3 • 16 • 19 0 6 GENERAL VIDEO GAMING MACHINE SOFTWARE 
SPECIFICATIONS (1) through (2) remain the same: 

(a) paytable~ (limited te eae pe~ J!I~B'!J~am); 
(b) through (e) remain the same. 
l1l NQtwithstanding any other rule to the cQntrary. on or 

after January 31. 1997. the image or images projected on each 
video gambling machine shall nQt simulate. in part or in whole. 
an illegal gambling device Qr enterprise. 
AUTH: 23-5-115, MCA IMP: 23-5-111, 23-5-112, 23-5-115, 

23-5-151, 23-5-602, 23-5-603, 
23-5-621, MCA 

23.16.1913 USE OF TEMPORARY REPLACEMENT OR LQANER MACHINES 
PERMIT REQUIRED - REPORTING (1) remains the same. 
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(2) Any operator placing a temporary replacement machine 
in service must notify the department on a form prescribed by 
the department. An application to place a temporary replacement 
machine in service is incorporated by reference as form 7 and is 
available ~~eft £equest from the de~a£tmeftt at 2687 ~iF~eFt Read 
Gambling Control Division. 2550 Prospect Aye., Helena, MT 
59620.::.lill. 

(3) through (6) remain the same. 
AUTH: 23-5-115, MCA IMP: 23-5·115, MCA 

23.16.1914 DISTEIBQIOR'S LICENSE (1) remains the same. 
(a) a distributor license application (form 17, as the 

form read on Septembe£ 39, 1993 August 26. 1996, is incorporated 
by reference and available ~pea Fequest from the Gambling 
Control Division, 2687 AiF~e£t Rd., 2550 Prospect Ave .. Helena, 
Montana 59620~); 

(b) forms 1 and 10 for all applicants as described in ARM 
23.16.102; 

(c) through (3) remain the same. 
AUTH: 23-5-115, MCA IMP: 23-5-115, MCA 

23.16.1915 ROUTE OPERATOR'S LICENSE (1) remains the 
same. 

(a) a route operator license application (form 17, as the 
form read on Se~tembe£ 39, 1993 August 26. 1996, is incorporated 
by reference and available 1;1~eft £eEJI;leet from the Gambling 
Control Division, 2687 Ai~e£t Rd., 2550 Prospect Ave .. Helena, 
Montana 59620~); 

(b) forms 1 and 10 for all applicants as described in ARM 
23.16.102; 

(c) through (3) remain the same. 
AUTH: 23-5-115, MCA IMP: 23·5-115, MCA 

23.16.1916 MANUFACTURER'S LICENSE (1) remains the 
same. 

(a) a manufacturer license application (form 17, as the 
form read on se~temee£ 39, 1993 August 26. 1996, is incorporated 
by reference and available ~~eft FeEJ~eet from the Gambling 
Control Division, 2687 AiFpeFt Rd., 2550 Prospect Ave .. Helena, 
Montana 59620~); 

(b) forms 1 and 10 for all applicants as described in ARM 
23.16.102; 

(c) through(3) remain the same. 
+4+- A ~e£Seft lieefteed ~ade£ this seetieft 111~st e6111~ly with 

all la~e aftd ~lee sf the state sf t~tana aftd the depaFtl!leftt sf 
j~stiee. 
AUTH: 23-5-115, MCA IMP: 23·5·115, 23·5-625, MCA 

23.16.1917 GENERAL REQUIREMENTS OF OPEBATORS. 
MANUFACTURERS. DISTRIBUTORS AND ROUTE OPERATORS OF VIPBO 
GAMBLING MACHINES OR PRODUCERS OF ASSOCIATED EQUIPMENT ( 1 )1>. 
Svery operator. manufacturer, distributor, 2r route operator,-BF 
pFed~eeF ef asseeiated e~ipllleftt must retain for a period of 3 
years all recorda relating to the e~eFatieft ef possession 
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destruction. purchase. leaee. rental. or sale& of 9ll:t: video 
gambling machines ia r!eataaa. For putpose of this rule. 3 years 
means a minimum of 12 full quarters from the previous quarterly 
tax return due date. The information detailed in (2) lal. lbl • lcl 
and ldl below must be retained on each individual machine. 

(2) A An operator. manufacturer, distributor, 2.1:: route 
operator, SF ~Fsd~eer sf aesseiated e~i~Meftt must provide the 
division with a current list of all video gambling machines kept 
ia his SF bel!' !ltsl!'age ia Ueataaa ~ at the times. of 
application and licensure and provide status reports as required 
by the department. These reports must include the following 
infonnation: 

(a) through (d) remain the same. 
(3) Afty ~eFSSft Every operator. manufacturer, distributor. 

route operator. or producer of associated equipment desiring to 
sell, distribute, lease, or rent video gambling machines ift this 
fHitt.e must: 

(a) remains the same. 
(b) furnish to the department monthly reports identifying 

the quantities, serial number, manufacturer and model number of 
the machine such person destroys. purchases, or sells 
maa~faet~l!'el!', e~pplieF, distl!'ie~tsl!', eF Fe~te s~eratel!', ships 
iats Meataaa SF Feeeioea frem e~tside t~ataaa, and such other 
information the department may determine is necessary to 
regulate and control video gambling machines in accordance with 
the act and these rules. Any person shipping machines to a 
final destination within the state or shipping machines outside 
the state from a ooint within M9ntana must report such shipments 
on a monthly basis. All monthly reports under this rule must be 
filed with the department within 15 days after the end of each 
reguired monthly reporting period. The department shall not 
approve a permit without prior notification of shipment by the 
machine's manufacturer. 
AUTH: 23-5-115, MCA IMP: 23-5-115, 23-5-611, 23-5-614, 

23-5-621, 23-5-625, 23-5-631, MCA 

23.16.2001 MANUFACTURER OF DEVICES NOT LEGAL IN STATE -
LICENSE - FEE - REPORTING REQUIREMENTS - INSPECTION OF RECORDS -
REpQRTS ( 1) A manufacturer of gambling devices in Montana 
which are not authorized for use in Montana and ~ intended for 
use outside of Montana must be licensed by the department. The 
adMiaiatl!'ati~~ ~ fee for this license is $1000 aaa~ally if 
the manufacturer is not licensed as a manufacturer under 
23-5-625, MCA. A lieeaee issHed Hadel!' this seetiea ehall fsl!' 
all p~Fpssee eMpire at Midaight ea J~ae 39 eaeh yea!!'. A person 
seeking a license under this rule must comply with all the 
reguirements of ARM 23.16.1916 including the submission of a 
license processing fee. A person licensed under this seetiea 
~ must provide a monthly report listing kinds and amounts of 
devices manufactured, number of shipments of these devices, 
destinations of all shipments and method of shipment including 
carrier used. A1l monthly reports under this rule must be filed 
with the depanment within 15 days after the end of each 
required monthly reporting period. 
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23-5-115, MCA IMP: 23-5-115, 23-5-152, 23-5-611, 
23-5-614, 23-5-621, 23-5-625, 
23-5-631, MCA 

23.16.2004 IMPORTATION OF ILLEGAL GAMBLING DEVICES 
(1) through (2) (g) remain the same. 
(3) Form 22, as the form read on Oeteae£ 1, 1993 ~ 

26. 1996, is incorporated by reference and available from the 
Gambling Control Division, 2687 Ai£~e£t Ra. 2550 Prospect Ave., 
Helena, Montana 59620~. 

AUTH: 23-5-115, MCA IMP: 23-5-115, 23-5-152, MCA 

23.16.2302 MANUFACTURER LICENSE (1) remains the same. 
(a) an electronic live bingo or keno manufacturer license 

application (form 17), ~hieh is a"·ailable \i~ea £efJ1ieBt f£em the 
ae~a£tMeat; 

(b) forms 1 and 10 for all applicants as described in ARM 
23.16.102; 

(c) through (2) remain the same. 
AUTH: 23-5-115, MCA IMP: 23-5-115, 23-5-424, MCA 

23.16. 2305 EQUIPMENT SPECIFICAtiONS (1) through (2) (d) 
remain the same. 

+e+ ae eEJ!ii~~ea with a s\irge preteete£ that feeas all A.C. 
electrical ett££eat te the eEJtii~meat and a aaelt\i~ ~ewe£ Bti~ply 
capable ef £etaiaiaOJ e\ir£eat game data fe£ 24 ha\i£s. Aft 
eleet£eaieally erasable PROM, lithitilll sattel!)', e£ nieltel eaami\ilfl 
aatte£y ma~ ae \ieed fer MeRle£~ £eteatiea. If a nieltel eaami\ilfl 
batter:~~ is ttecd, it mttat ae ia a state ef char!Je dtt£iAOJ 
e~eratiea ef the eqttipmeat. 
~ ~ generate game numbers before each game by using 

a random number generator. After the game numbers are generated 
and before start of the game, the numbers must be frozen in the 
order they were generated, and all numbers used for play must be 
taken in order from the top of the frozen field~ 

(g) remains the same but is renumbered (f). 
fg+J!l!i) ARM 23.16.1901(1) (d)~~; 
l.lil ARM 23.16.1901(1) (d) (XV); 
(ii) and (iiil remain the same but are renumbered (iii) and 

{iv). 
!3) through (6) remain the same. 

AUTH: 23-5-115, 23-5-426, MCA IMP: 23-5-115, 23-5-426, MCA 

23.16.2306 REPORTING AND RECORP KEEPING REQUIREMENTS 
Ill through (2) (d) remain the same. 
{ 3) A licensed manufacturer shall retain for 3 )'ears i! 

minimum of 12 full Q!.li!rters from the previovs quarterly tax 
return due date all records verifying the information reported 
under this rule. 
AUTH: 23-5-115, MCA IMP: 23-5-115, MCA 

23.16. 2803 APPLICATION FOR AUTHORIZAtiON TO CONPUCT A 
CALCUTTA POOL (1) through {1) (f) remain the same. 

{2) All applications for authorization to conduct Calcutta 
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pools must be received by the department at least 10 working 
~ ~ier te ~ the start of the auction, with aae~ate 
tiMe !er preeeeeift~. The department maY process an application 
received by FAX but shall not issue a permit on such an 
application until tbe fee is received by the department. 
AUTH: 23+5~115, MCA IMP: 23-5-115, 23-5-221, 23-5-222, MCA 

23.16.3102 APPLICATION FOR PERMIT (1) through (3) remain 
the same. 

(4) An application for a casino night permit must be 
received by the department at least 10 working days before the 
proposed start of the casino night allewift~ SHffieieBt tiMe fer 
pf'eeeseiB~ the appHeatieB. The department may process an 
application received bY FAX but sball not issue a permit on such 
an application until the fee is received py the department. 
AUTH: 23-5-115, 23-5-715, MCA IMP: 23-5-115, 23-5-702, 23-5-705 

23-5-706, 23-5-715, MCA 

23.16. 3501 DEPARTMENT APPROVAL OF PROMQTIONAL GAMES OF 
CHANCE. DEVICES OR ENTERPRISES (1) The department may 
approve devices. machines. instruments. aPParatuses. 
contrivances. schemes. activities. or enterprises fer Hse iB 
used in. or associated with. promotional games of chance 
authorized by Title 23, chapter 5, MCA. Pereene submit tift~ 
ae•.-ieee Sf' Cftterprisee fer appreval 11\Het previae the fellewiA~ 
iAfe£MatieA te the departMeBt-

~a) a eeMplete ph~sieal deeeriptiea ef the device er 
eaterpriee, 

(B) a eeMplete deseriptieA e! the methed ef eperatieA ef 
the deoiee er eftterpriee, 

(e) preef that the de.,.iee er enterf1£iee was MaftHfaetHrea 
er iAtended fer pHrpeses ether than ~aMBling. AnY promotional 
game of cbance offered or displayed in public without conforming 
to the requirements of this rule is prohibited. 

~~~ The departmeftt may re~ire a ph~sieal eMamiAatien and 
aetMal aemenst£atien at aft~ devise er eAterprise sMemittea fer 
aJ!Ipf'eoal, 

(3) YpeA eaMpletien B) the depaf'tmeftt ef its iRYesti~atien 
et a pf'eJ!Ieeed de•• iee er ente£prise pref!eeed fer Hee iB a 
prellletieBal §'aMe ef ehaBee, the departR\€nt shall aetity iB 
writift§' the persen sMeMittin~ the de~iee ef' eftterpriee ef the 
6ef1artmeat'e deeieien. If the pe£eeft theft desires a hearift§', he 
er she MMet sHbmit a w£itten reqMeet te the aepartllleftt withia d0 
days. FreM that f!eint fef'loard, all p£eeeedift!!'B shall Be 
eeftdMeted in aeee£6anee •Jith the Mentana .">dminietratioe 
PreeeaMre .">et and the atterney §'eae£al' e ttedel RHlee ef 
Preeesttre. 

(I l Ne ae ... iees oray ee played f!rier te 6ef1artmeBt approval, 
n.l A bona fide promotional game of chance utilizes or 

involves any scheme, device. or enterprise. by whatever name 
known, for the disposal or distribution of property among 
Q5lrsons who have not paid or are not expected to pay any 
valuaple consideration or who have not purchased or are not 
expected to purchase any goods or services for a chance to 
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ob~ain. the property. a portion of it. or a share in it. and 
wh1ch 1s not ma.nufartured or intended for purposes of gambling. 

lal As used 1n this rule. valuable consideration means a 
payment or pyomise of payment of anything of value. a token. 
obiest or art1cle exchangeable for money or property. credit or 
prom1se directly or indirectly or conteDl!)lating transfer of 
mo~ey or property or interest therein. deposits or any other 
th1ng .of pecun1ary value as a condition of entering a 
promot1onal game of chance. or winning a prize from the garoe. 
Yaluabl~ .consideration do17s not mean. for example. registering 
to part1c1pate. or to qual1fy to participate. in the promotional 
game of cbance without purchasing goods or services; personally 
attending Places or eyents without payment of an a4roission price 
or fee; or purchasing postage for purposes of mailing. 

lbl Payouts for bona fide promotional games of chance are 
subject to the maximum payout limitation for any single element 
of the authorized gambling enterprise simulated. 

ill AnY devices. machines. instruments. apparatuses. 
contrivances. schemes. activities or enterprises that simulate 
the followin~ games. variations of the following garoes. or in 
any .m~nner 1ncon;~orate aspects of the following garoes are 
proh1b1ted and shall not be approved by the department; 

lal banking card games. such as blackjack. twenty·one. 
jacks or better. baccarat. or chemin de fer; 

lbl dice garoes. such as craps. hazard. or chuck·a·luck; 
~ sports betting other than horse racing or sports pools 

as authorized by law; or 
lQl table garoes. such as roulette or faro. 
lil All schemes. activities or enterprises that are not 

prohibited by (3) of this rule and that are used in bona fjde 
promotional games of chance do not require approval by the 
department before such activities or enterprises are played. 
displayed. operated, or conducted in public so long as the game 
is conducted in compliance with these rules. 
~ All schemes. activities or enten;~rises shall be 

conducted in a manner that do not allow the winner to be 
unfairly predetermined or the game to be manipulated or rigged. 
The person or business conducting the promotion shall not 
arbitrarily remove. disqualify. disallow or reject any entry or 
fail to award prizes offered or print. publish or circulate 
literature or adVertising material used in connection with such 
promotional garoe of chance that is false. deceptive or 
misleading. 

l.U Ga!Dbling operators conducting promotional schemes. 
commonly called by such names as "cqupon!sl' or •s for s•. •s for 
10". or "10 for s•. in which an establishffient pays for yideo 
gambling machine play to customers wbo purchase additional play 
on the machine shall post a clearly readable sign on a wall in 
the operator's establisbment in full view of patrons playing 
video gambling machines. The sign shall include the following 
language; 

This establishment requests that if you 
accept one of our promotions or promotional 
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coupons for video gambling machine. play ~h~t 
you play the machine for [tlme llmlt 
established by location! minutes. 
AnY customer or patron of this establishment 
may print a valid ticket voucher and cash
out any valid ticket voucher at any time 
during machine play. MQnt. Code Ann. §23-5-
9_QL 
If a customer or patron of this 
establishment chooses to cash-out their free 
or credit play in less than !time limit 
established by location) minutes. the 
establisbment will cash-out their valid 
ticket voucher in full but reser;yes the 
right to refuse this promotional offer for 
future play. 

lal An operator who does not suggest. impose. recommend. 
or state a time limit is exempt from the foregoing sign 
requirement. 

l.1l All devices, machines. instruments. apparatuses. or 
contrivances not prohibited by {3} of this rule and which are 
used in bona fide promotional games of chance as provided in 
statute shall be approved by the department before such device 
is played or displayed in public. Persons submitting such 
proposed devices. machines. instruments. apparatuses. or 
contrivances for approval shall comply with the following: 

lal The applicant must submit a promotional device 
aoplication to the department that shall include: 

lil_ a complete physical description. the printed circuit 
board schematics. and the wiring diagrams of the proposed 
device: 

li1l a complete description of the method of operation of 
the device and promotional scheme. activity. or enterprise in 
which the device is intended to be used: 

liiiL marketing. promotion. or sale literature denoting 
that the pew proposed device is for promotional purposes only: 
2lliL 

l.iYl proof by a preponderance of the evidence that the 
proposed device was manufactured for purposes other than 
ga!Dbling. In determining whether a device meets the 
requirements of this rule. the department may review such 
factors as initial and resulting design of the device. its prior 
and intended use. the device's inability to accumulate credits. 
and the source of the device and component parts. The proposed 
device shall not be manufactured from already existing or 
modified gambling devices. 

ill Concurrent with the submission of the application 
pursuant to (7) <al. the applicant shall submit a 
prototype of the proposed deyice to the department for final 
physical inspection: 

ftl The individual or entity submitting the game for 
review shall be responsible for transportation of the proposed 
device to and from the department's offices: 

lQl The prqposed device shall not be manufactured with an 
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input mechanism. or related components. For purposes of this 
rule only. an 1.nput mechanism is defined as an electrical, 
mecbanical or electro-mechanical device. instrument, apparatus, 
cont~iyance. or part used or intended for use with money, token. 
cred1.t, deposit. check, or any other thing of monetary value 
that by .activation puts Fhe device into the play mode. Examples 
of dev1ces used as 1.nput mechanisms are: coin or token 
acceptors. bill acceptors. magnetic card readers. buttons or 
switches (local. wire remote. radio remote. etc.l, Examples of 
related components include coin or token head, coin or token 
chute. and coin or token return: 

. ~ Tbe proposed device must free play. For purposes of 
th1s rule only. free play means one garne after another can be 
played without any intervention by player or operator: 

.lll. Th_e proposed deyice shall be labeled "No Purchase 
Requ1red pr1nted 1n a clearly legible typeface in a minimum of 
20 point type size: 

lgl Tbe manufacturer shall attach to the proposed device 
a manufacturer identification tag tbat includes the manufacturer 
na'!'e. the . date the proposed device was manufactured. and a 
un1que ser1al and model nwmber: 

lhl Tbirty days from or after the date the department 
renders final approval of the proposed device, the applicant 
shall Submit to the department 25 color photographic prints (5" 
x 7"1 of the front view of the authorized proposed device. 

. 1al No department approval is required for ticket or card 
dev1ces described under 23-5-112(161 (al. HCA. and promotional 
wheel devices as defined herein, so long as such devices are 
bona fide promotional garoes of chance: and the ticket or card 
devices described under 23·5-112(16) (al, MCA comply with 
(7) If! of this rule: and promotional wheel devices comply with 
(7} (el. (fl, and (gl of this rule. For the purposes of this 
rule. a promotional wheel device is defined as one or more 
ver~ically constructed circular frames or disks. displaying 
var1ous symbols, such as numbers or pre-identified sectors. that 
is freely spun for the rafidom selection of a symbol as 
determined by a permanently stationary mark for selecting the 
particular symbol when the wheel stops SPinning. 

lil Upon completion by the department of its investigation 
of a proposed device. activity. or enterprise for use in a 
promotional game of chance. the department shall notify the 
person submitting the device or enterprise in writing ot the 
department's decision. If the person then desires a hearing, he 
or she must submit a written request to the department within 20 
days. From that point forward, all proceedings shall b~: 
conducted in accordance with the Montana Administrative 
Procedure Act and the Attorney General's Model Rules of 
Procedure. 

llQl Nothing in this rule is intended to approve or 
authori?e promotional games of chance conducted via wire. 
satellite or telephone communication or similar remote 
electronic forurn. Aporoval from the department is required for 
all such proposed activities. 
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llll For any violation of this rule. the department may: 
.ill act by means of temporary cease and desist orders 

under 23-5-136!1} !al. MCA: or 
lQl impose civil penalties under 23-5-136(1) !bl. MCA. 

AUTH: 23-5-115, MCA IMP: 23-5-112, 23-5-115, 23-5-152, MCA 

4. Rule 23.16.111, a rule proposed to be repealed, is on 
page 23-622 of the Administrative Rules of Montana. 
AUTH: 23-5-115, MCA IMP: 23-5·115, MCA 

Rule 23.16.115, a rule proposed to be repealed, is on page 
23-622 and 23-623 of the Administrative Rules of Montana. 
AUTH: 23-5-115, MCA IMP: 23-5-118, 23-5-176, MCA 

Rule 23.16.501, a rule proposed to be repealed, is on page 
23-649 of the Administrative Rules of Montana. 
AUTH: 23-5-115, MCA IMP: 23-5-176, 23-5-177 MCA 

5. RATIONALE: (a) NEt~ RULE I is necessary to retain 
language from the definition of loan in the repeal of ARM 
23.16.115. The proposed readopted language is unchanged except 
for the last clause which comports with the statutory 
prohibition against the sale, assignment, lease, or transfer of 
a gambling license. The last clause also coordinates with other 
rules such as ARM 23.16.116, ARM 23.16.117, ARM 23.16.119, ARM 
23.16.120 that govern the transfer of ownership interests. 

(b) The department proposes to amend ARM 23.16.101 to 
consolidate definitions from other definition sections. ARM 
23.16.101 is also being amended to clarify the definitions of 
ownership interest and person in order to provide greater 
consistency in the manner in which those terms are used 
throughout the rules; to provide a definition of financing, 
control, and working day as those terms are used in the rules. 

(c) The department proposes to amend ARM 23.16.102, ARM 
23.16.103, ARM 23.16.502, ARM 23.16.1201, ARM 23.16.1716, ARM 
23.16.1826, ARM 23.16.1913, ARM 23.16.1914, ARM 23.16.1915, ARM 
23.16.1916, and ARM 23.16.2004, to provide the correct address 
of the Gambling Control Division. 

(d) ARM 23.16.102 is also being amended in order to 
specify who must have a valid license to operate gambling; to 
provide greater specificity for the date in which all gambling 
licenses expire; and, to require submittal of multiple 
application copies to expedite department processing. 

(e) ARM 23.16.103, ARM 23.16.117, ARM 23.16.502, ARM 
23.16.1716, ARM 23.16.1914, ARM 23.16.1915, ARM 23.16.1916, ARM 
23.16.2004, ARM 23.16.2302, and ARM 23.16.3102 are being amended 
to update forms used by the department in regulating gambling 
that have been incorporated by reference in earlier adopted 
rules. 

(f) ARM 23.16.103 is also being amended to describe types 
of loan documents that are currently being requested by the 
department pursuant to statute. 

(g) The amendment of ARM 23.16.105 is to explain vague 
language found in the current rule concerning ''intentional 
disregard of the gambling laws;" and to set the date from which 
the eligibility to reapply will occur. 

(h) The proposed amendment of ARM 23.16.107 is necessary 
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to incorporate into the term "application• the present usage of 
that term as including the entire application process. The 
usage fulfills the department's on-going responsibility to 
protect the public from fraudulent misconduct. ARM 23.16.107 is 
also being amended in order to re-incorporate language omitted 
by the repeal ARM 23.16.111 and to coordinate new language 
governing the reapplication of a license with the same or 
similar language found in the proposed amendment to ARM 
23.16.105, whose rationale is described elsewhere in this 
statement. 

( i) The department proposes to amend ARM 23 .16. 109 to 
clarify which renewal license fee is required by Title 23, 
chapter 5, MCA, and so provide greater guidance to current 
licensees. 

(j) ARM 23.16.116 and ARM 23.16.117 are being amended to 
replace turgid and vague wording with more specific, readable 
language; to codify how the department evaluates a transfer of 
ownership interests and to allow transfers of an interest of 5\ 
or more in a publicly-traded corporation without prior 
department approval because it is impractical to require such 
prior approval. 

(k) The department proposes to amend ARM 23.16.119 to 
replace turgid and vague wording with more specific, readable 
language; to clarify how a person who proposes to acquire an 
interest in a licensed gambling establishment may participate in 
the operation of that establishment. 

(1) The department proposes to amend ARM 23.16.120 to 
provide better guidance to licensees, applicants, and their 
legal representatives for obtaining approval of noninstitutional 
loans and other forms of financing; to clarify which loans or 
financing require prior notice and approval, including non· 
gambling transactions; to ensure suitability of all sources of 
financing as required by statute; to replace turgid and vague 
wording with more specific, readable language. 

(m) The amendment of ARM 23.16.202 is being proposed in 
order to delineate when the holding of a check becomes credit 
gambling; to exempt the lawful holding of checks dishonored by 
banking institutions. 

(n) ARM 23.16. 203 is being amended to conform to the 
statute governing the non-availability of procedural rights 
relating to issuance of temporary cease and desist orders. 

(o) The proposed amendment of ARM 23.16.407 is to replace 
turgid and vague wording with more specific, readable language; 
and, to eliminate redundant language regarding procedural rights 
which is provided already by another rule. 

(p) ARM 23.16.502 is being amended to remove language made 
redundant by the proposed amendment to the definition of 
ownership at ARM 23,16.101; to limit the prior requirement to 
identify gambling operation employees to those in a management 
capacity; and, to clarify that there is no annual renewal fee 
for an operator license. ARM 23.16. 502 is being amended to 
identify types of financing arrangements for greater guidance to 
applicants. The added provision relating to limited liability 
companies reflects the development of law relating to such 
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entities. 
(q) The department proposes to amend ARM 23.16.1101, ARM 

23.16.2803, ARM 23.16.3102 to allow applicants to submit certain 
applications by FAX and to provide the department at least 10 
working days to process those applications. 

(r) ARM 23.16.1101 is also being amended to eliminate a 
confusing requirement relating to card game tournaments. 

(a) ARM 23.16.1716 is also being amended to lower the 
annual license fee for sports tab card manufacturer license from 
$1,000 to $500. 

(t) ARM 23.16.1802 and ARM 23.16.1906 are being amended to 
prohibit the video simulation of illegal gambling devices or 
enterprises in all forms of authorized video gaming to fulfill 
the department's obligation under statute and the state 
constitution to distinguish legal from illegal gambling 
activity; to ensure the maintenance of a uniform regulatory 
climate; and, to adhere to the statute and Montana supreme court 
case precedent mandating that gambling regulation in this state 
must allow only those types of gambling and gambling activity 
that are specifically and clearly allowed by law. 

(u) The amendment of ARM 23.16.1822 is necessary to 
provide the department with an audit trail from the time the 
machine is permitted to the time it is taken out of play at a 
specific location so the department can determine the final tax 
due. 

(v) The amendment of ARM 23.16.1826 is necessary to 
eliminate redundant language; and, to conform to the statute 
governing the availability of department remedies for late tax 
filing and reporting violations. 

(w) ARM 23.16.1827 is being amended to harmonize the title 
of the rule with its substance; and, to conform to the statute 
governing the availability of department remedies for violations 
of record retention requirements. 

(x) The department proposes to amend ARM 23 .16 .1901 to 
address current technological changes by eliminating a pay table 
requirement and by requiring electronic meters to track cents 
and mechanical meters to track dollars. 

(y) For the same rationale, ARM 23.16.1906 is also being 
amended to eliminate the pay table requirement. 

(z) ARM 23.16.1914, ARM 23.16.1915, ARM 23.16.1916 are 
also being amended to specify the forms required of all 
applicants. An additional amendment to ARM 23.16.1916 
eliminates redundant language. The proposed eliminated language 
addresses a requirement already implied by statute. 

(aa) The amendment of ARM 23.16.1917 is to replace turgid 
and vague wording with more specific, readable language; to 
require operators to keep the same records as manufacturers, 
distributors and route operators for a uniform regulatory 
climate; and, to require reporting of all exported machines to 
ensure a uniform regulatory climate and that the statutory 
licensure requirements are met. 

(bb) The department proposes to amend ARM 23 .16. 2001 to 
clarify language regarding the submission of license processing 
fees relating to licenses for the manufacture of devices not 
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legal in state; and, to require reporting of exporting and 
importing of illegal devices within 15 days of the required 
monthly reporting to ensure a uniform regulatory climate and 
that the statutory licensure requirements are met. 

(cc) The proposed amendment of ARM 23.16.2302 is necessary 
to eliminate redundant language; and, to specify the forms 
required of all applicants. 

(dd) The proposed amendment of ARM 23.16.2305 ia to address 
current technological changes by eliminating outdated technical 
requirements; and, to coordinate with the amendment to 
23.16.1901. ARM 23.16.120, ARM 23.16.1719, ARM 23.16.1827, ARM 
23.16.1917, ARM 23.16.2306 are being amended to replace language 
stating a three year record retention requirement with more 
precise language that conforms to date-specific references to 
gambling tax quarters found in other rules. 

(ee) ARM 23.16.3501 is being amended to define expressly 
the department's approval of promotional games of chance, devices 
or enterprises; to restrict the department's oversight of certain 
promotions; to fulfill the department's obligation under statute 
and the state constitution to distinguish legal from illegal 
gambling activity; and, to respond to gambling industry requests 
for expanded use of promotional activity and devices. 

( ff) The department proposes to repeal ARM 23 .16.111 
because of redundancy. The rule regarding reapplication for a 
license where an applicant has been previously denied is 
addressed in the amendment to ARM 23.16.107, whose rationale is 
described elsewhere in this statement. The department proposes 
to repeal ARM 23.16.115 because of redundancy. Many of the 
definitions contained in the rule are already contained in 
statute. Those definitions that the department proposes to 
retain from the repeal of ARM 23.16.115 are consolidated by the 
amendment to ARM 23.16.101 and by the adoption of New Rule I. 
The department proposes to repeal ARM 23.16. 501 because the 
definitions are already contained in statute. 

6. Interested persons may present their data, views, or 
arguments, either orally or in writing at the hearing. Written 
date, views, or arguments may be submitted to Wilbur Rehmann, 
Administrative Officer, Gambling Control Division, 2550 Prospect 
Avenue, Helena, Montana, 59620·1424, no later than November 4, 
1996. 

7. 
Control 
conduct 

C. Mark Fowler, Assis 
Division, has been 

the hearing. 

By: 

By: 

Chief Deputy Attorney General 
Rule Reviewer 

Certified to the Secretary of State September~. 1996. 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of Proposed 
Adoption of Rules Pertaining 
to Local Exchange Competition 
and Dispute Resolution in 
Negotiations between Telecom
munications Providers for 
Interconnection, Services and 
Network Elements. 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON THE PROPOSED ADOPTION OF 
TELECOMMUNICATIONS RULES 

1. On November 7-8, 1996 at 9:00 a.m. in the Bollinger 
Room, Public Service Commission Offices, 1701 Prospect Ave., 
Helena, Montana, a hearing will be held to consider the proposed 
adoption of above-described telecommunications rules. 

2. The proposed rules do not replace or modify any sec
tion currently found in the Administrative Rules of Montana. 

3. The rules proposed to be adopted provide as follows: 

RULE I. SCOPE AND PURPOSE OF RULES (1) This subchapter 
governs all hearings and other proceedings before the Montana 
public service commission which relate to agreements between 
carriers seeking to provide competitive local exchange ser
vices in Montana. This subchapter shall be construed to se
cure the just, speedy and inexpensive determination of every 
action. All rules promulgated by the commission with regard 
to other adjudicative proceedings are superseded by this sub
chapter in proceedings governed by them to the extent they 
conflict with this subchapter. 

(a) All references made in state or federal statutes and 
regulations to state commission proceedings for dispute reso
lution and approval of negotiated or arbitrated agreements for 
interconnection, services or network elements shall be gov
erned by this subchapter. 

(b) All matters before the Montana public service com
mission relating to negotiated or arbitrated agreements for 
interconnection, services or network elements shall be gov
erned by this subchapter. 

(c) Proceedings referred to in the Federal Telecommuni
cations Act of 1996 (1996 Act) will be governed by this sub
chapter. The commission may deviate from the provisions of 
this subchapter as it deems necessary to fulfill its obliga
tions under the 1996 Act. 
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(d) All controversies arising under provisions of state 
and federal law pursuant to negotiated or arbitrated agree
ments for interconnection, services or network elements in
volving the interpretation and application of such agreements 
shall be governed by this subchapter, except that parties to 
an agreement for interconnection, services or network elements 
may include methods allowed by applicable federal or state law 
for resolving disputes over the interpretation and application 
of terms and conditions in their agreement. 

(2) The purpose of this subchapter is to provide guide
lines and procedures for the commission to carry out its du
ties pursuant to the 1996 Act. The commission imposes this 
subchapter for competition within local service areas in order 
to encourage competitive entry, preserve and advance universal 
service, protect the public safety and welfare, ensure the 
continued quality of telecommunications services, and safe
guard the rights of consumers while ensuring that the rates 
charged and services rendered by telecommunications services 
providers are just and reasonable. AUTH: Sec. 69-3-103, MCA; 
lM£, Sees. 69-3-102 and 69-3-201, MCA 

RULE II. TERMS AND DEFINITIONS 
subchapter have the following meanings: 

Terms used in this 

(1) "Arbitrated agreement" means an agreement between 
telecommunications carriers for interconnection, services or 
network elements pursuant to the 1996 Act, which is reached 
through arbitration or a combination of negotiation and arbi
tration. 

(2) "Arbitration" means an alternative dispute resolution 
process in which a neutral third party decides a matter in 
dispute. Arbitration is an investigatory contested case pro
ceeding under the Montana Administrative Procedures Act. The 
term arbitration as used in the 1996 Act is not arbitration 
under either the United States Arbitration Act, 9 USC 1, et 
seq., or the Montana Uniform Arbitration Act, 27-2-401, MCA, 
et seq. 

(3) 
(4) 

mission. 

"CMRS"is commercial mobile radio service. 
"Commissiorl' refers to the Montana public service com-

(5) ''Contested case" means any proceeding in which a de
termination of legal rights, duties or privileges of a party 
is required by law. Such proceedings are required by law 
whenever the Montana legislature has so provided or where con
stitutional due process requires a hearing. 

( 6) "Fa::" is the federal communications commission. 
(7) "Incumbent LEC" means, with respect to an area, the 

LEC that on February 8, 1996, provided telephone exchange ser
vice in that area. 

(8) "Interconnection" is the linking of two networks for 
the mutual exchange of traffic. This term does not include 
the transport and termination of traffic. 

(9) ·~ocal exchange carrier (LEer is any person or entity 
that is engaged in the provision of telephone exchange service 
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or exchange access but does not include CMRS providers until 
or unless the FCC so includes them. 

(10) "Mediation" means an alternative dispute resolution 
process in which a neutral third party assists the disputants 
in reaching their own agreement but does not have the author
ity to make a binding decision. 

(11) "Meet point" is a point of interconnection between two 
networks, designated by two telecommunications carriers, at 
which one carrier's responsibility for service begins and the 
other carrier's responsibility ends. 

( 12) "Meet point interconnection arrangement" is an ar
rangement by which each telecommunications carrier builds and 
maintains its network to a meet point. 

(13) "Network element" is a facility or equipment used in 
the provision of a telecommunications service. Such term also 
includes, but is not limited to, features, functions, and ca
pabilities that are provided by means of such facility or 
equipment, including but not limited to, subscriber numbers, 
databases, signaling systems, and information sufficient for 
billing and collection or used in the transmission, routing or 
other provision of a telecommunications service. 

(14) "Negotiated agreement" means a voluntary agreement 
between telecommunications carriers for interconnection, ser
vices or network elements pursuant to the 1996 Act. 

(15) "The 1996 Act" means the Telecommunications Act of 
1996, Public Law No. 104-104, amending the Telecommunications 
Act of 1934, 47 usc 151, et seq. 

(16) "Number portability" means the ability of users of 
telecommunication services to retain, at the same location, 
existing telecommunications numbers without impairment of 
quality, reliability or convenience when switching from one 
telecommunications carrier to another. 

(17) "Open issues" means any difference arising in the ne
gotiations. 

( 18) "Physical collocation" is an offering by an incumbent 
LEC that enables a requesting telecommunications carrier to: 

(a) place its own equipment to be used for interconnec
tion or access to unbundled network elements within or upon an 
incumbent LEC's premises; 

(b) use such equipment to interconnect with an incumbent 
LEC' s network facilities for the transmission and routing of 
telephone exchange service, exchange access service or both or 
to gain access to an incumbent LEC' s unbundled network ele
menta for the provision of a telecommunications service; 

(c) enter those premises, subject to reasonable terms 
and conditions, to install, maintain, and repair equipment 
necessary for interconnection or access to unbundled elements; 
and 

(d) obtain reasonable amounts of space in an incumbent 
LEC' s premises, as provided in this subchapter, for the equipment 
necessary for interconnection or access to unbundled elements, 
allocated on a first-come, first-served basis. 
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(19) "Premises" refers to an incumbent LEC's central of
fices and serving wire centers, as well as all buildings or 
similar structures owned or leased by an incumbent LEC that 
house its network facilities, and all structures that house 
incumbent LEC facilities on public rights -of -way, including 
but not limited to vaults containing loop concentrators or 
similar structures. 

(20) "Rural LEC" is an entily that: 
(a) provides common carrier service to any LEC study 

area that does not include either: 
(i) any incorporated place of 10,000 inhabitants or 

more, or any part thereof, based on the most recently avail
able population statistics of the bureau of the census; or 

(ii) any territory, incorporated or unincorporated, in
cluded in an urbanized area, as defined by the bureau of the 
census as of August 10, 1993; 

(b) provides telephone exchange service, including ex
change access, to fewer than 50,000 access lines; 

(c) provides telephone exchange service to any LEC study 
area with fewer than 100,000 access lines; or 

(d) has less than 15 percent of its access lines in com
munities of more than 50,000 on February 8, 1996. 

(21) "Statement of generally available terms and condi
tions" means a statement by a bell operating company (BOC) of 
the terms and conditions that such company generally offers 
within a particular state to comply with the requirements of 
section 251 of the 1996 Act and the regulations thereunder and 
the standards applicable under section 252 of the 1996 Act. 

(22) "Telecommunications carrier" is any provider of tele
communications services, except that such term does not in
clude aggregators of telecommunications services. 

(23) "Virtual collocation" is an offering by an incumbent 
LEC that enables a requesting telecommunications carrier to: 

(a) designate or specify equipment to be used for inter
connection or access to unbundled network elements to be lo~ 
cated within or upon an incumbent LEC' s premises, and dedi
cated to such telecommunications carrier's use; 

(b) use such equipment to interconnect with an incumbent 
LEC's network facilities for the transmission and routing of 
telephone exchange service, exchange access service or both or 

. for access to an incumbent LEC' s unbundled network elements 
for the provision of a telecommunications service; and 

(c) electronically monitor and control its communica
tions channels terminating in such equipment. 

(24) The meaning of undefined terms used in this subchap
ter shall be consistent with their general usage in the tele
communications industry unless specifically defined by other 
applicable Montana or federal law. AUTH: Sec. 69-3~103, MCA; 
lM£, sees. 69-3-102 and 69-3-201, MCA 

RULE III. COMMISSION NOTIFICATION (1) Any LEC that 
receives a request for negotiation of interconnection, ser
vices or network elements under sections 251 and 252(a) (1) of 
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the 1996 Act shall notify the commission in writing within 
five calendar days. 

(2) Any party making a request for negotiation shall 
notify the commission in writing at the time it makes its re
quest. 

(3) Parties to a negotiation shall notify the commission 
in writing of the status of their negotiations 90 days follow
ing the request for negotiation. 

(4) Notification in writing shall be directed to Program 
Manager, Utility Division, Montana Public Service Commission, 
1701 Prospect Ave., PO Box 202601, Helena, Montana 59620-2601. 
AUTH: Sec. 69-3-103, MCA; l.l:ll!, Sees. 69-3-102 and 69-3-201, 
MCA 

RULE IV. DUTY TO NEGOTIATE (1) Section 251(c) (1) of 
the 1996 Act imposes upon incumbent LECs the duty to negotiate 
in good faith the terms and conditions of agreements to ful
fill the duties described in section 251 of the 1996 Act. 
Section 252 (b) (5) imposes a duty to negotiate in good faith 
upon any party to the negotiation such that the refusal of any 
party to the negotiation to participate further in the negoti
ations, to cooperate with the commission in carrying out its 
function as an arbitrator or to continue to negotiate in good 
faith in the presence or with the assistance, of the commis
sion shall be considered a failure to negotiate in good faith. 
The commission will presume that a party who refuses to pro
vide information about its costs or other relevant information 
upon request of another party has not negotiated in good 
faith. Further acts or omissions of a party indicative of 
failure to negotiate in good faith include, but are not lim
ited to the following acts or omissions of a party: 

(a) demanding that another party sign a nondisclosure 
agreement that precludes such party from providing information 
requested by the commission or in support of a request for 
arbitration under section 252(b) (2) (B) of the 1996 Act; 

(b) demanding that a requesting telecommunications car
rier attest that an agreement complies with all provisions of 
the 1996 Act, federal regulations or state law; 

(c) refusing to include in an arbitrated or negotiated 
agreement a provision that permits the agreement to be amended 
in the future to take into account changes in FCC or commis
sion rules; 

(d) conditioning negotiation on a requesting telecommu
nications carrier first obtaining commission certification; 

(e) intentionally misleading or coercing another party 
into reaching an agreement that it would not otherwise have 
made; 

(f) intentionally obstructing or delaying negotiations 
or resolutions of disputes; 

(g) refusing throughout the negotiation process to des
ignate a representative with authority to make binding repre
sentations, if such refusal significantly delays resolution of 
issues; and 
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(h) refusing to provide information necessary to reach 
agreement. Such refusal includes, but is not limited to: 

(i) refusal by an incumbent LEC to furnish information 
about its network that a requesting telecommunications carrier 
reasonably requires to identify the network elements that it 
needs in order to serve a particular customer; and 

(ii) refusal by a requesting telecommunications carrier 
to furnish cost data that would be relevant to setting rates 
if the parties were in arbitration. 

(2) A presumption of failure to negotiate in good faith 
is rebuttable. 

(3) The commission will resolve disputes concerning the 
furnishing of information upon complaint of a party to the 
negotiation and may impose sanctions where appropriate. 

(4) The duty to negotiate in good faith applies during 
the negotiation, mediation, arbitration and approval processes 
for negotiated and arbitrated agreements. 

(5) Allegations of failure to negotiate in good faith 
may be resolved in accordance with existing commission com
plaint procedures. AUTH: Sec. 69-3-103, MCA; IM£, Sees. 69-
3-102 and 69-3-201, MCA 

RULE V. NEGOTIATION (1) The commission encourages the 
voluntary negotiation of agreements for interconnection, ser
vices or network elements. In order to facilitate the stream
lined processes mandated by the 1996 Act, negotiating parties 
should resolve as many terms and conditions in their agree
ments as possible prior to making a request for the commission 
to mediate or arbitrate unresolved terms. Parties should con
tinue negotiating unresolved terms after petitioning the com
mission to arbitrate open issues and shall notify the arbitra
tor immediately when any open issue is resolved voluntarily. 
AUTH: Sec. 69-3-103, MCA; IMP, Sees. 69-3-102 & 69-3-201, MCA 

RULE VI. MEDIATION (1) Any party negotiating an agree
ment under section 252 of the 1996 Act may, at any point in 
the negotiation, ask the commission to participate in the ne
gotiation and to mediate any differences arising in the course 
bf the negotiation. Parties need not seek mediation by the 
commission and are free to employ the services of a private 
mediator. 

(2) If a party requests mediation by the commission, the 
commission will use one of the following processes: 

(a) The commission may appoint a staff member to medi
ate. Employees acting as mediators will not participate in 
the arbitration or approval process for the same agreement, 
unless the parties consent. 

(b) The commission may appoint a commissioner to medi
ate. A commissioner acting as a mediator will not participate 
in the arbitration or approval process for the same agreement, 
unless the parties consent. 

(c) The commission may use a co-mediation process in
volving both a commissioner or a commission staff member and a 
neutral professional mediator from outside the agency. If co-

MAR Notice No. 38-2-130 19-10/3/'!6 



-2534-

mediation is chosen, the negotiating parties shall jointly 
retain the services of a professional mediator acceptable tci 
all parties and shall share the costs of the mediator equally. 
The parties shall secure the mediation services and identify 
the professional mediator to the commission not later than 
five business days after the request for mediation, unless 
more time is allowed by the commission. The commission will 
appoint a commissioner or a staff member to serve as a co-me-· 
diator. The parties may recommend the area of expertise re
quired by a commission staff mediator, who may provide techni
cal or other related information and advice to the pro
fessional mediator as needed throughout the mediation process. 

(3) The mediator shall have discretion to regulate the 
course of the mediation, including scheduling of mediation 
sessions, in consultation with the parties. The following 
general procedures apply: 

(a) the media.tor may not impose a settlement but can 
offer proposals for settlement; 

(b) the mediator may meet individually with the parties 
or attorneys during mediation; 

(c) only the parties to the negotiation may attend the 
mediation session(s), unless all parties consent to the pres
ence of others; 

(d) parties shall provide the mediator with a brief 
statement of position and relevant background information 
prior to the first mediation session, including a list of all 
issues raised in the negotiation on which mediation is sought 
and a list of all issues the parties have resolved through 
negotiation; 

(e) the mediator may not provide legal advice to the 
parties, nor are any mediator's statements as to law or policy 
binding on the commission, unless later adopted by the commis
sion; 

(f) the mediation process is considered to be a private 
resolution process and is confidential to the extent permitted 
by law; and 

(g) no stenographic record will be kept. 
(4) Although mediation is generally a voluntary process, 

section 252(a) (2) of the 1996 Act requires all parties to par
ticipate in a commission mediation, once requested, unless 
disputes are otherwise resolved. The mediator may terminate 
the mediation if it appears that the likelihood of agreement 
is remote. Ordinarily, a mediation should not be terminated 
prior to the completion of at least one mediation session. 

(5) Parties may indicate their preference for the skills 
desired in a mediator and may indicate a preference for the 
preferred mediation process as set forth in (Rule VI(2)). 

(6) For good cause, the commission may refuse to mediate 
negotiations between parties. AUTH: Sec. 69-3-103, MCA; lM£, 
Sees. 69-3-102 and 69-3-201, MCA 
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RULE VII. PETITION FOR ARBITRATION OF OPEN ISSUES 
(1) Any party to the negotiation of an interconnection 

agreement may, during the period from the 135th to the 160th 
day (inclusive) after the date on which a LEC receives a re
quest for negotiation, petition the commission to arbitrate 
any open issues. 

(2) To petition the commission for arbitration, a party 
to the negotiation shall file 10 copies of the request with 
the commission. On the same day it files its petition for 
arbitration with the commission, the petitioner shall serve a 
copy of the petition and all supporting documentation on any 
other party to the negotiation and the Montana consumer coun
sel. A docket number will be assigned and appropriate notice 
will be provided. The petition shall include the following 
information: 

(a) the name, address, telephone number, fax number, and 
e-mail address of the party to the negotiation making the re
quest; 

(b) the name, address, telephone number, fax number, and 
e-mail address (if known) of the other party to the negotia-
tion; 

(c) the name, address, telephone number, fax number, and 
e-mail address (if known) of the parties' representatives who 
are participating in the negotiation and to whom inquiries 
should be made; 

(d) the negotiation history, including meeting times and 
locations; 

(e) all relevant nonproprietary documentation and argu
ments concerning unresolved issues and the position of each 
party on the unresolved issues; 

(f) all relevant nonproprietary documentation on any 
other issue discussed and resolved by the parties; and 

(g) a statement identifying information needed to re
solve open issues or information which has been requested dur
ing negotiations but not yet provided. 

(3) Copies of the petition for arbitration shall be di
rected to Program Manager, Utility Division, Montana Public 
Service Commission, 1701 Prospect Avenue, PO Box 202601, Hel
ena, Montana 59620-2601. AUTH: Sec. 69-3-103, MCA; ~. 
Sees. 69-3-102 and 69-3-201, MCA 

RULE VI I I . OPPORTUNITY TO RESPOND TO PETITION ( 1) A 
nonpetitioning party to a petition for arbitration shall file 
a response to the other party' a petition and provide 
additional information within 25 days after the petition to 
arbitrate is filed. The response should identify information 
needed to resolve open issues, including information identi
fied in the other party's petition for arbitration as informa
tion which has been requested during negotiations but not yet 
provided and must address each issue presented in the petition 
for arbitration. The response shall also present any addi
tional issues for which the respondent seeks resolution and 
provide additional information and evidence necessary for the 
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arbitrator's review. On the same day that it files its re
sponse with the commission, the respondent shall serve a copy 
of the response, and all supporting documentation, on any 
other party to the negotiation and the Montana consumer coun
sel. AUTH: Sec. 69-3-103, MCA; ~. Sees. 69-3-102 and 69-3-
201, MCA 

RULE IX. COMMISSION RESPONSIBILITY (1) Upon receipt of 
a timely and complete petition for arbitration, the commission 
shall appoint an arbitrator pursuant to (Rule X) . It is the 
function of the commission to approve a resolution of the is
sues in dispute if the parties cannot reach a voluntary agree
ment. The commission may not approve an arbitrator's resolu
tion of issues that have not been identified by the parties as 
open issues. AUTH: Sec. 69-3-103, MCA; ~. Sees. 69-3-102 
and 69-3-201, MCA 

RULE X. APPOINTMENT OF ARBITRATOR (1) Arbitrations 
will be conducted by arbitrators appointed by the commission. 
The commission may appoint a single commissioner, a commission 
staff member, an internal arbitration panel which may be com
prised of the commission or an independent arbitrator. The 
commission will not appoint an independent arbitrator unless 
it has insufficient resources with which to arbitrate the mat
ter. The commission may permit parties to comment on the se
lection of the arbitrator prior to the appointment. 

(2) The commission will appoint an arbitrator within 10 
days of receiving a petition for arbitration. 

(3) The arbitrator, if the commission does not act as 
such, shall be considered a hearings examiner under the Mon
tana Administrative Procedure Act. AUTH: Sec. 69-3-103, 
MCA; ~. Sees. 69-3-102 and 69-3-201, MCA 

RULE XI. AUIHORITY OF ARBITRATOR (1) The arbitrator 
will exercise all authority reasonable and necessary for the 
conduct of the arbitration subject to the provisions of this 
subchapter, the commission's procedural order on arbitration, 
and other provisions of law. If the commission is not the 
arbitrator, the arbitrator appointed by the commission shall 
have all the powers and duties of hearings examiners as set 
forth in the Montana Administrative Procedure Act. 

( 2) If the commission acts as the arbitrator, it may 
appoint a staff member to act as a hearings officer for proce
dural matters. The hearings officer may conduct scheduling 
and procedural conferences and decide procedural issues as 
necessary and reasonable to promote the speedy resolution of 
arbitration proceedings as mandated by the 1996 Act. AUTH: 
Sec. 69-3-103, MCA; ~. Sees. 69-3-102 and 69-3-201, MCA 

RULE XII. PREHEARING CONFERENCES (1) Within 10 days 
after the respondent files its response to the petition for 
arbitration, the arbitrator or hearings officer will hold a 
conference to discuss a procedural schedule for the proceeding 
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that conforms to the deadlines set forth in section 252 of the 
1996 Act. The parties and the arbitrator will also attempt to 
identify, simplify and limit the issues to be resolved and 
discuss the scope and timing of discovery. The arbitrator or 
hearings officer may schedule other prehearing conferences as 
reasonable and necessary to ensure a timely resolution of open 
issues as required by the 1996 Act. AUTH: Sec. 69-3-103, 
MCA; lM£, Sees. 69-3-102 and 69-3-201, MCA 

RULE XIII. OTHER RESPONSIBILITIES OF THE bRBITRATOR 
(1) The arbitrator must limit the arbitration process to 

the resolution of issues raised by the negotiating parties in 
the petition and response. The arbitrator, in resolving these 
issues must ensure that their resolution meets the require
ments of the 1996 Act. 

(2) The arbitrator shall resolve each issue raised by 
the parties by imposing appropriate conditions as required to 
implement section 252 (b) (4) (C) of the 1996 Act upon the par
ties to the agreement, and shall conclude the resolution of 
any unresolved issues not later than nine months after the 
date on which the LEC received the request to negotiate. If 
any party refuses or fails unreasonably to respond on a timely 
basis to any reasonable request from the arbitrator, the arbi
trator may proceed on the basis of the best information avail
able to the arbitrator from whatever source derived. 

(3) In resolving open issues by arbitration and imposing 
conditions upon the parties to the agreement, the arbitrator 
shall: 

(a) ensure that such resolution and conditions meet the 
requirements of section 251 of the 1996 Act; 

(b) establish any rates for interconnection, services or 
network elements according to the pricing standards in (Rule 
XXXII I) ; and 

(c) provide a schedule for implementation of the terms 
and conditions by the parties to the agreement. 

(4) The arbitrator may decide whether any written state
ments, pleadings or motions other than the petition and re
sponse shall be required from the parties or may be presented 
by them and shall fix the period of time for submission of 
such statements, pleadings or motions. 

(5) The arbitrator shall supervise discovery, including 
the setting of limits on the timing of discovery and the num
ber of questions. AUTH: Sec. 69-3-103, MCA; lM£, Sees. 69-3-
102 and 69-3-201, MCA 

RULE XIV. INTERVENTION AND PARTICIPATION BY INTERESTED 
PbRTIES (1) The addition of other parties to an arbitration 
would jeopardize the commission's ability to complete the ar
bitration within the limited time frame imposed by the 1996 
Act and (Rule XIII) by lengthening the proceeding and detract
ing from the arbitrator's ability to move forward ex
peditiously on the merits of the petition for arbitration. 
Intervention shall be limited to the Montana consumer counsel, 
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the sole statutory intervenor, who shall have the rights and 
duties as directed under Montana law. The Montana consumer 
counsel, if he requests intervention, shall intervene as early 
as practicable and no later than 25 days after the petitioner 
files a request for arbitration. 

(2) Other interested persons will be permitted to take 
part in arbitration as nonparty participants. Participants, 
upon request, shall have access to all written information 
submitted and developed in the arbitration subject to the same 
requirements as the parties with respect to confidential or 
proprietary data. In addition to observing arbitration pro~ 
ceedings and receiving documents sent to all persons on the 
arbitration service list, participants may file comments prior 
to the arbitration hearing and exceptions to the arbitration 
decision. Nonparty participants may comment only on the open 
issues as identified pursuant to (Rule XII). AUTH: Sec. 69~ 
3-103, MCA; lMf, Sees. 69-3-102 and 69-3-201, MCA 

RULE XV. eROPRIEIARY INFO&MATIQN (1) Trade secret and 
proprietary information will be treated as provided for in the 
commission's rules of practice and procedure. The arbitrator 
or hearings officer may, at any time during the proceeding, 
enter a protective order to govern the treatment of informa
tion of a trade secret nature. Parties should request a pro
tective order at the earliest possible time and may file a 
motion for protective order with the petition or response. 
AUTH: Sec. 69-3-103, MCA; lMf. Sees. 69-3-102 and 69-3-201, 
MCA 

RULE XVI. CONSOLIDAIION OF ARBITRATION PROCEEDINGS 
(1) The commission may consolidate multiple arbitration 

proceedings in order to reduce administrative burdens on 
telecommunications carriers, other parties and the commission 
in carrying out its responsibilities under the 1996 Act. 
AUTH: Sec. 69-3-103, MCA; lMf, Sees. 69-3-102 and 69-3-201, 
MCA 

RULE XVII. ARBITRATION HEARING (1) The arbitrator may 
require the parties to substitute closing arguments in lieu of 
post-hearing briefing. If briefs are submitted, the arbitra
tor may require filing of briefs as reasonable and necessary 
to allow for sufficient time to issue the recommended arbitra
tion decision. 

(2) The arbitrator may limit the number of days permit
ted for hearing and may limit the number of witnesses permit
ted to testify at the hearing. Such limitations must consider 
the complexity and number of issues to be resolved. AUTH: 
Sec. 69-3-103, MCA; lMf, Sees. 69-3-102 and 69-3-201, MCA 

RULE XVIII. BURDEN OF PRQQF IN ARBITRATION PROCEEDINGS 
(1) The burden of proof with respect to all issues shall 

be on the incumbent LEC as the critical information relevant 
to costs and other issues will be within the control of and 
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may be known only to the incumbent LEC. AUTH: Sec. 69-3-103, 
MCA; IM£, Sees. 69-3-102 and 69-3-201, MCA 

RULE XIX. MQTIONS (1) The filing of motions will not 
relieve a party of any requirements during the arbitration 
proceeding and must not delay the proceeding. The arbitrator 
will act promptly to consider all motions so as not to preju
dice any party to the proceeding. AUTH: Sec. 69-3-103, MCA; 
1M£, Sees. 69-3-102 and 69-3-201, MCA 

RULE XX. STAFF INVOLVEMENT (1) Commission staff will 
advise the arbitrator as is reasonable and necessary to re
solve open issues. The arbitrator may allow staff to question 
witnesses to the extent the questions are relevant and helpful 
in developing the record. AUTH: Sec. 69-3-103, MCA; IM£, 
Sees. 69-3-102 and 69-3-201, MCA 

RULE XXI. A&BITRATOR'S DECISION (1) Unless the commis
sion is the arbitrator the arbitrator shall issue a rec
ommended decision on all the issues submitted for arbitration 
no later than 30 days before the date established for the 
commission's final decision on arbitration. 

(2) The arbitrator's recommended decision shall set 
forth the recommended resolution of each issue submitted for 
arbitration and provide a recommended schedule for implementa
tion by the parties. The decision shall provide a written 
rationale for each recommended resolution, including any nec
essary findings and relevant citations to law or the record. 

(3) Parties and nonparty participants may file excep
tions to the recommended decision and request oral argument 
with the commission no later than 10 days after the arbitrator 
issues the recommended decision. 

(4) The 1996 Act gives the commission broad latitude to 
apply state standards directed toward protecting the public 
interest. The issues presented shall be resolved, consistent 
with the public interest, to ensure compliance with the re
quirements of sections 251 and 252(d) of the 1996 Act, appli
cable FCC regulations, relevant state law and applicable rules 
or orders of the commission. AUTH: Sec. 69-3-103, MCA; IM£, 
Sees. 69-3-102 and 69-3-201, MCA 

RULE XXII. OTHER DUIIES OF INCUMBENT LOCAL EXCH8NGE CAB
lUERS (1) Within 10 days after receiving a petition for 
arbitration, the incumbent LEC shall serve a copy of the peti
tion on all other telecommunications carriers requesting 
interconnection, services or network elements from it and with 
whom it has not negotiated a binding agreement. 

(2) Upon filing a petition for approval of a negotiated 
or arbitrated agreement, the incumbent LEC shall serve copies 
of the agreement on all other telecommunications carriers re
questing interconnection, services or network elements from it 
pursuant to section 252 of the 1996 Act. The petitioning par
ties shall also serve copies of the agreement or a comprehen-
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sive summary of its contents on all persons on 
mission's arbitration service list. AUTH: Sec. 
MCA; 1M£, Sees. 69-3-102 and 69-3-201, MCA 

the com-
69-3-103, 

RULE XXIII. PREEXISTING AGREEMENTS (1) All intercon
nection agreements between an incumbent LEC and a telecommuni
cations carrier, including those negotiated before February 
8, 1996, shall be submitted by the parties 
to the commission for approval. 

(2) If the commission approves a preexisting agreement, 
it shall be made available to other parties upon request. 

(3) The commission may reject a preexisting agreement on 
the grounds that it is inconsistent with the public interest 
or for other reasons set forth in section 252 (e) (2) of the 
1996 Act. AUTH: Sec. 69-3-103, MCA; 1M£, Sees. 69-3-102 and 
69-3-201, MCA 

RULE XXIV. APPROVAL OF NEGOTIATEQ AND &RBITBATED AGREE
~ (1) An interconnection agreement shall be submitted to 
the commission for approval under section 252(e) of the 1996 
Act within 15 days after the issuance of the final arbitration 
order by the commission in the case of arbitrated agreements 
or, in the case of negotiated agreements, within 15 days after 
the execution of the agreement. The commission may extend the 
15 day deadline for good cause. The nine month time line for 
arbitration under section 252(b) (4) (C) and (Rule XIII) is not 
applicable to the approval process. 

(2) Petitions for approval of agreements and all rele
vant accompanying documents shall be filed with the commission 
in the manner provided for in (Rule VII). A copy of the peti
tion and accompanying documents shall be served on the commis
sion's telecommunications mailing list no later than the day 
the petition is filed. Any party to the agreement may submit 
a petition for approval. Unless filed jointly by all parties, 
the petition for approval and any accompanying materials 
should be served on the other signatories by delivery on the 
day of filing. Any filing not containing the required materi
als will be rejected and must be refiled when complete. The 
statutory time lines shall be deemed not to begin until the 
petition for approval has been properly filed. 

(3) Documents which must accompany the petition to con
stitute proper filing include the following: 

(a) In the case of negotiated agreements: 
( i) a complete copy of the signed agreement, including 

any attachments or appendices; 
(ii) a brief or memorandum summarizing the main provi

sions of the agreement, setting forth the party's position on 
whether the agreement should be adopted or modified, including 
a statement on why the agreement does not discriminate against 
nonparty carriers, is consistent with the public interest, 
convenience, and necessity, and is consistent with applicable 
state law requirements; and 
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(iii) a proposed order containing findings and conclu
sions. 

(b) In the case of arbitrated agreements: 
(i) a complete copy of the signed agreement, including 

any attachments or appendices; 
( ii) a brief or memorandum summarizing the main provi

sions of the agreement, setting forth the party's position on 
whether the agreement should be adopted or modified; a sepa
rate explanation of the manner in which the agreement meets 
each of the applicable specific requirements of section 251 of 
the 1996 Act, including the FCC regulations thereunder, and 
applicable state requirements; 

(iii) complete and specific information to enable the 
commission to make the determinations required by section 
252(d) of the 1996 Act regarding pricing standards, including 
supporting information on the cost basis for rates on inter
connection and network elements and the profit component of 
the proposed rate, transport and termination charges, and 
wholesale prices; and 

(iv) a proposed order containing findings and conclu
sions. 

(c) In the case of combined agreements containing both 
arbitrated and negotiated provisions, the request for approval 
shall include the foregoing materials as appropriate, depend
ing on whether a provision is negotiated or arbitrated. The 
memorandum or brief should clearly identify which sections 
were negotiated and which arbitrated. 

(4) The commission interprets the 1996 Act to require 
approval of agreements as follows: 

(a) arbitrated agreements must be approved within 30 
days after filing the executed agreement; 

(b) negotiated agreements must be approved within 90 
days after filing the executed agreement; and 

(c) agreements containing both arbitrated and negotiated 
terms must be approved within 90 days after filing the exe
cuted agreement. 

(5) Commission review of agreements: 
(a) Upon the filing by one or more parties of an agree

ment adopted under the arbitration process, the parties in
volved in the arbitration and any other interested persons may 
tile written comments supporting or opposing the proposed 
agreement within 10 days. Responses to the comments may be 
filed within five days following the filing of the comments. 

(i) The commission will review agreements adopted 
through arbitration and will approve or reject an agreement by 
issuing an order with written findings as to any deficiencies 
within 30 days after filing of the agreement. 

(ii) The commission may only reject an arbitrated agree
ment if it finds that the agreement does not meet the require
ments of section 251 of the 1996 Act, including FCC regula
tions under section 251 or the standards set forth in section 
252(d) of the 1996 Act. 
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(b) Upon the filing of an agreement resulting from vol
untary negotiations, including mediation, of a combination of 
voluntary negotiations and arbitration, interested persons may 
file written comments supporting or opposing the proposed in
terconnection agreement within 21 days. Responses to the com
ments may be filed within 10 days following the filing of com
ments. 

(i) The commission will review agreements resulting from 
voluntary negotiations or a combination of voluntary negotia
tions and arbitration and will approve or reject an agreement 
by issuing an order with written findings as to any deficien
cies within 90 days after filing of the agreement. If the 
commission has not issued such order within 90 days, the 
agreement shall be deemed approved on the 91st day. 

(ii) The commission may reject the agreement if it finds 
that the agreement or any portion of the agreement, discrimi
nates against a telecommunications carrier not a party to the 
agreement; or if it finds the implementation of the agreement 
or portion is not consistent with the public interest, conve
nience, and necessity. The commission will only apply this 
standard when reviewing negotiated portions of an agreement 
resulting from both negotiation and arbitration or when re
viewing such an agreement as a whole. 

(6) The commission may review requests for approval and 
comments submitted pursuant to those requests at a public 
meeting and may schedule oral arguments to be presented at a 
public meeting. The commission does not interpret the ap
proval process required by the 1996 Act as requiring an con
tested case type hearing. However, if reasonable or neces
sary, the commission may hold a hearing under the contested 
case procedures outlined in the Montana Administrative Proce
dure Act. 

(7) Within 30 days of the commission's rejection of an 
agreement resulting from negotiation or arbitration or both, 
the parties may: 

(a) file an application for reconsideration for the com
mission's consideration; or 

(b) resubmit the agreement for commission approval if 
the parties have remedied the deficiencies found by the com
mission in its order. 

(B) The commission may approve a negotiated interconnec
tion agreement even if the terms of the agreement do not com
ply with the requirements of this subchapter. 

(9) The commission may not approve a BOC statement of 
generally available terms and conditions unless such statement 
complies with sections 251 and 252 (d) of the 1996 Act. In 
approving such statement, the commission shall consider appli
cable state law and commission rules, including requiring com
pliance with telecommunications service quality standards or 
requirements. 

(a) Within 60 days after a BOC statement of generally 
available terms and conditions is filed with the commission, 
the commission shall: 

19-10/3/96 MAR Notice No. 38-2-130 



-2543-

(i) complete the review of the statement, including re
consideration of the statement (unless the BOC agrees to an 
extension of the period for the review); or 

(ii) permit the statement to take effect. 
(b) If the commission has permitted the statement of 

generally available terms and conditions to take effect pursu
ant to (Rule XXIV(9) (a) (ii)), the commission may continue its 
review of such statement and may approve or reject the state
ment upon completion of its review. 

(10) All interconnection agreements between an incumbent 
LEC and another telecommunications carrier, including those 
negotiated before February B, 1996, shall be submitted by the 
parties to the commission for approval pursuant to section 
252(e) of the 1996 Act. Interconnection agreements negotiated 
before February 8, 1996, between class A carriers as defined 
in FCC regulations, shall be filed with the commission by June 
30, 1997, unless the commission determines that earlier sub
mission is necessary and reasonable in carrying out its func
tions under the 1996 Act. AUTH: Sec. 69-3-103, MCA; lHE, 
Sees. 69-3-102 and 69-3-201, MCA 

RULE XXV. APPROVED AGREEMENTS (1) The commission re
tains continuing jurisdiction and will maintain regulatory 
oversight. of the approved interconnection agreements. AUTH: 
Sec. 69-3-103, MCA; IMf, Sees. 69-3-102 and 69-3-201, MCA 

RULE XXVI. INTERCONNECTION ( 1) An incumbent LEC shall 
provide interconnection of ita network with the facilities and 
equipment of any requesting telecommunications carrier: 

(a) for the transmission and routing of telephone ex
change traffic, exchange access traffic or both; 

(b) at any technically feasible point within the incum-
bent LEC's network including, at a minimum: 

(il the line-side of a local switch; 
(ii) the trunk-side of a local switch; 
(iii) the trunk interconnection points for a tandem 

switch; 
(iv) central office cross-connect points; 
(v) out-of-band signaling transfer points necessary to 

exchange traffic at these points and access call-related data
bases; and 

(vi) the points of access to unbundled network elements. 
(c) that. is at. a level of quality equal to that which 

the incumbent LEC provides itself, a subsidiary, an affiliate 
or any other party, except as provided in (1) (d) of this rule. 
At a minimum, this requires an incumbent LEC to design inter
connection facilities to meet. the same technical criteria and 
service standards that are used within the incumbent LEC' a 
network. This obligation is not limited to a consideration of 
service quality as perceived by end users, and includes, but 
is not limited to, service quality as perceived by the 
requesting telecommunications carrier; 
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(d) that, if so requested by a telecommunications car
rier and to the extent technically feasible, is superior in 
quality to that provided by the incumbent LEC to itself or to 
any subsidiary, affiliate or any other party to which the in
cumbent LEC provides interconnection. Nothing in this rule 
prohibits an incumbent LEC from providing interconnection that 
is lesser in quality at the sole request of the requesting 
telecommunications carrier; and 

(e) on terms and conditions that are just, reasonable,· 
and nondiscriminatory including, but not limited to, offering 
such terms and conditions equally to all requesting telecommu
nications carriers, and offering such terms and conditions 
that are no less favorable than the terms and conditions the 
incumbent LEC provides such interconnection to itself. This 
includes, but is not limited to, the time within which the 
incumbent LEC provides such interconnection. 

(2) A carrier, that requests interconnection solely for 
the purpose of originating or terminating its interexchange 
traffic on an incumbent LEC's network and not to provide tele
phone exchange service, exchange access service or both, is 
not entitled to receive interconnection pursuant to the rules 
in this subchapter. 

(3) Previous successful interconnection at a particular 
point in a network, using particular facilities, constitutes 
substantial evidence that interconnection is technically fea
sible at that point or at substantially similar points, in 
networks employing substantially similar facilities. Adher
ence to the same interface or protocol standards shall consti
tute evidence of the substantial similarity of network facili
ties. 

(4) Previous successful interconnection at a particular 
point in a network at a particular level of quality consti
tutes substantial evidence that interconnection is technically 
feasible at that point or at substantially similar points, at 
that level of quality. 

(5) An incumbent LEC that denies a request for intercon
nection at a particular point must prove to the commission 
that interconnection at that point is not technically feasi
ble. 

(6) Interconnection, access to unbundled network ele
ments, collocation, and other methods of achieving intercon
nection or access to unbundled network elements at a point in 
the network shall be deemed technically feasible absent tech
nical or operational concerns that prevent the fulfillment of 
a request by a telecommunications carrier for such intercon
nection, access or methods. 

(a) A determination of technical feasibility does not 
include consideration of economic, accounting, billing, space 
or site concerns, except that space and site concerns may be 
considered in circumstances where there is no possibility of 
expanding the space available. 

(b) The fact that an incumbent LEC must modify its fa
cilities or equipment to respond to such request does not de-
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termine whether satisfying such request is technically feasi
ble. 

(c) An incumbent LEC that claims that it cannot satisfy 
such request because of adverse network reliability impacts 
must prove to the commission by clear and convincing evidence 
that such interconnection, access or methods would result in 
specific and significant adverse network reliability impacts. 
AUTH: Sec. 69-3-103, MCA; ..I,ME, Sees. 69-3-102 and 69-3-201, 
MCA 

RULE XXVII. UNBUNDLING OF LOCAL EXC!iANGE NETWORK ELE
M6NIS (1) Each incumbent LEC and interconnecting facilities
based new exchange carrier shall unbundle its local network 
elements. Network elements shall be unbundled at technically 
feasible points upon the bona fide request of a LEC. The re
quirement to fulfill all bona fide requests for the purchase 
of unbundled network elements by other LECs applies equally to 
incumbent LECs and new exchange carriers. 

(2) At a minimum LECs shall unbundle the local loop, 
switching, transport, databases and signaling systems. 
Unbundling of networks shall include access to necessary cus
tomer databases, such as, but not limited to, 9-1-1 databases, 
billing name and address, directory assistance, local exchange 
routing guide, line information database and BOO databases. 
Unbundling shall also include operator services, and signaling 
system functionalities. If a LEC receives a bona fide request 
for the purchase of a network element, the LEC receiving the 
request for unbundling shall have the burden of proving that 
the provision of the network element is not technically feasi
ble. 

(3) The commission may conclude that the unbundling of a 
network element is technically feasible but decline to 
unbundle the network element. The commission may decline to 
unbundle a network element if it determines the network ele
ment is proprietary and the proposed telecommunication service 
can be provided through the use of other, nonproprietary 
unbundled network elements. 

(4) Unbundled network element rates, terms and condi
tiona should be established through negotiation between LECs 
upon receipt of a bona fide request for interconnection or 
through arbitration. A LEC may, however, provide unbundled 
network element rates, terms and conditions through tariffs or 
other arrangements approved by the commission. The commis
sion, at its discretion, may order the filing of tariffs ea
tabl ishing unbundled network element rates, terms and condi
tiona. 

(5) Once an unbundled network element has been made 
available to an interconnecting carrier, on a contractual ba
sis, the providing carrier shall make that unbundled network 
element available for purchase for all similar requests. 

(6) Unbundled network elements shall be priced at cost 
based rates pursuant to the pricing standards in (Rule 
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Sec. 69-3-103, MCA; .!.liE. Sees. 69-3-102 and 

RULE XXVI I I . EXEMPTIONS FROM THE REQUIREMENTS OF THIS 
SUBCHAPTER (1) The commission shall determine whether a LEC 
is entitled to exemption from the requirements of this sub
chapter. 

(2) The requirements of this subchapter shall not apply 
to a rural LEC until: 

(a) the rural LEC has received a bona fide request for 
interconnection, services or network elements; and 

(b) the commission determines that such request is not 
unduly economically burdensome, is technically feasible, and 
is consistent with universal service considerations. 

(3) Upon receipt of a bona fide request for interconnec
tion, services or access to unbundled network elements, a ru
ral LEC must prove to the commission that the LEC is entitled 
to continued exemption from the requirements of this subchap
ter. 

(4) In order to justify continued exemption under this 
rule once a bona fide request has been made, a rural LEC must 
offer evidence that the application of the requirements in 
this subchapter would likely cause undue economic burden be
yond the economic burden that is typically associated with 
efficient competitive entry. AUTH: Sec. 69-3-103, MCA; lM£, 
Sees. 69-3-102 and 69-3-201, MCA 

RULE XXIX. METHODS OF OBTAINING INTERCONNECTION AND AC
CESS TO UNBUNDLED ELEMENTS ( 1) Except as provided in ( 5) 
below, an incumbent LEC shall provide, on terms and conditions 
that are just, reasonable, and nondiscriminatory in accordance 
with the requirements of this subchapter, any technically fea
sible method of obtaining interconnection or access to 
unbundled network elements at a particular point upon a re
quest by a telecommunications carrier. 

(2) Technically feasible methods of obtaining intercon
nection or access to unbundled network elements include, but 
are not limited to: 

(a) collocation at the premises of an incumbent LEC; and 
(b) meet point interconnection arrangements. 
( 3) A previously successful method of obtaining inter

connection or access to unbundled network elements at a par
ticular premises or point on an incumbent LEC's network is 
substantial evidence that such method is technically feasible 
in the case of substantially similar network premises or 
points. 

(4) An incumbent LEC that denies a request for a partic
ular method of obtaining interconnection or access to 
unbundled network elements on the incumbent LEC's network must 
prove to the commission that the requested method of obtaining 
interconnection or access to unbundled network elements at 
that point is not technically feasible. 
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(5) An incumbent LEC shall not be required to provide 
for physical collocation of equipment necessary for intercon
nection or access to unbundled network elements at the incum
bent LEC's premises if it demonstrates to the commission that 
physical collocation is not practical for technical reasons or 
because of space limitations. In such cases, the incumbent 
LEC shall be required to provide virtual collocation, except 
at points where the incumbent LEC proves to the commission 
that virtual collocation is not technically feasible. If vir
tual collocation is not technically feasible, the incumbent 
LEC shall provide other methods of interconnection and access 
to unbundled network elements to the extent technically feasi
ble. 

(6) An incumbent LEC shall submit to the commission de
tailed floor plans or diagrams of any premises where the in
cumbent LEC claims that physical collocation is not practical 
because of space limitations. AUTH: Sec. 69-3-103, MCA; IM£, 
Sees. 69-3-102 and 69-3-201, MCA 

RULE XXX. TELEPHONE NUMBER PORTAaiLITX (1) All 
facilities-based LECs shall provide number portability so that 
end users may retain the same telephone number as they change 
from one service provider to another as long as they remain at 
the same location or if moving, retain the same NXX code. 

(2) A facilities-based LEC not offering permanent number 
portability shall provide interim number portability. Interim 
number portability shall be provided using remote call for
warding, direct inward dialing or any other comparable and 
technically feasible method. 

(a) Prices for interim number portability using remote 
call forwarding or direct inward dialing shall be set at a 
level that recognizes the relative inferior quality of the 
service. 

(b) LECs shall not charge any non-recurring expenses to 
recover service order charges, installation, and similar up
front expenses associated with the provision of interim number 
portability. 

(3) Pursuant to FCC regulations, beginning January 1, 
1999, all facilities-based LECs shall provide permanent number 
portability within six months after receiving a specific re
quest by another telecommunications carrier. AUTH: Sec. 69· 
3-103, MCA; lMf, Sees. 69-3-102 and 69-3-201, MCA 

RULE XXXI. STANDARDS FOR PHYSICAL COLLOCATION AND VIR
TUAL COLLOCATION (1) Except as provided in (Rule XXIX(5)) an 
incumbent LEC shall provide physical collocation and virtual 
collocation to requesting telecommunications carriers. 

(2) An incumbent LEC shall permit the collocation of any 
type of equipment used for interconnection or access to 
unbundled network elements. Whenever an incumbent LEC objects 
to collocation of equipment by a requesting telecommunications 
carrier for purposes within the scope of this subchapter, the 
incumbent LEC must prove to the commission that the equipment 
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will not be actually used by the telecommunications carrier 
for the purpose of obtaining interconnection or access to 
unbundled network elements. Equipment used for interconnec
tion and access to unbundled network elements includes, but is 
not limited to: 

(a) transmission equipment including, but not limited 
to, optical terminating equipment and multiplexers; and 

(b) equipment being collocated to terminate basic trans
mission facilities. 

(3) Nothing in this rule requires an incumbent LEC to 
permit collocation of switching equipment or equipment used to 
provide enhanced services. 

(4) When an incumbent LEC provides physical collocation, 
virtual collocation or both, the incumbent LEC shall: 

(a) provide an interconnection point or points, physi
cally accessible by both the incumbent LEC and the collocating 
telecommunications carrier, at which the fiber optic cable 
carrying an interconnector's circuits can enter the incumbent 
LEC's premises, provided that the incumbent LEC shall desig
nate interconnection points as close as reasonably possible to 
its premises; 

(b) provide at least two such interconnection points at 
each incumbent LEC premises at which there are at least two 
entry points for the incumbent LEC's cable facilities, and at 
which space is available for new facilities in at least two of 
those entry points; 

(c) permit interconnection of copper or coaxial cable if 
such interconnection is first approved by the commission; and 

(d) permit physical collocation of microwave transmis
sion facilities except where such collocation is not practical 
for technical reasons or because of space limitations, in 
which case virtual collocation of such facilities is required 
where technically feasible. 

(5) When providing virtual collocation, an incumbent LEC 
shall, at a minimum, install, maintain, and repair collocated 
equipment identified in (2) of this rule within the same time 
periods and with failure rates that are no greater than those 
that apply to the performance of similar functions for compa
rable equipment of the incumbent LEC itself. 

(6) An incumbent LEC shall allocate space for the collo
cation of the equipment identified in (2) of this rule in ac
cordance with the following requirements: 

(a) an incumbent LEC shall make space available within 
or on its premises to requesting telecommunications carriers 
on a first-come, first-served basis, provided, however, that 
the incumbent LEC shall not be required to lease or construct 
additional space to provide for physical collocation when ex
isting space has been exhausted; 

(b) to the extent possible, an incumbent LEC shall make 
contiguous space available to requesting telecommunications 
carriers that seek to expand their existing collocation space; 

(c) when planning renovations of existing facilities or 
constructing or leasing new facilities, an incumbent LEC shall 
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take into account projected demand for collocation of equip
ment; 

(d) an incumbent LEC may retain a limited amount of 
floor space for its own specific future uses, provided, how
ever, that the incumbent LEC may not reserve space for future 
use on terms more favorable than those that apply to other 
telecommunications carriers seeking to reserve collocation 
space for their own future use; 

(e) an incumbent LEC shall relinquish any space held for 
future use before denying a request for virtual collocation on 
the grounds of space limitations, unless the incumbent LEC 
proves to the commission that virtual collocation at that 
point is not technically feasible; and 

(f) an incumbent LEC may impose reasonable restrictions 
on the warehousing of unused space by collocating telecommuni
cations carriers, provided, however, that the incumbent LEC 
shall not set maximum space limitations applicable to such 
carriers unless the incumbent LEC proves to the commission 
that space constraints make such restrictions necessary. 

(7) An incumbent LEC shall permit collocating telecommu
nications carriers to collocate equipment and connect such 
equipment to unbundled network transmission elements obtained 
from the incumbent LEC, and shall not require such telecommu
nications carriers to bring their own transmission facilities 
to the incumbent LEC's premises in which they seek to collo
cate equipment. 

(B) An incumbent LEC shall permit a collocating telecom
munications carrier to interconnect its network with that of 
another collocating telecommunications carrier at the incum
bent LEC's premises and to connect its collocated equipment to 
the collocated equipment of another telecommunications carrier 
within the same premises provided that the collocated equip
ment is also used for interconnection with the incumbent LEC 
or for access to the incumbent LEC' s unbundled network ele
ments. 

(a) An incumbent LEC shall provide the connection be
tween the equipment in the collocated spaces of two or more 
telecommunications carriers, unless the incumbent LEC permits 
one or more of the collocating parties to provide this connec
tion for themselves; and 

(b) An incumbent LEC is not required to permit collocat
ing telecommunications carriers to place their own connecting 
transmission facilities within the incumbent LEC' s premises 
outside of the actual physical collocation space. 

(9) An incumbent LEC may require reasonable security 
arrangements to separate a collocating telecommunications car
rier's apace from the incumbent LEC's facilities. 

(10) An incumbent LEC shall permit a collocating telecom
munications carrier to subcontract the construction of physi
cal collocation arrangements with contractors approved by the 
incumbent LEC, provided, however, that the incumbent LEC shall 
not unreasonably withhold approval of contractors. Approval 
by an incumbent LEC shall be based on the same criteria it 
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uses in approving contractors for its own purposes. AUTH: 
Sec. 69-3-103, MCA; 1M£, Sees. 69-3-102 and 69-3-201, MCA 

RULE XXXII. PRICING OF NETWORK ELEMENTS AND INTERCONHEC
llQH (1) (Rule XXXII) through (Rule XXXIX) apply to the com
mission's pricing of network elements, and interconnection. 

(2) ARM (Rule XXXII) through (Rule XXXIX) apply only 
during commission arbitration of interconnection negotiations 
pursuant to (Rule VII). 

( 3) As used in (Rule XXXI II) through (Rule XXXIX) the 
term "element" includes network elements and interconnection. 
AUTH: Sec. 69-3-103, MCA; .IM£, Sees. 69-3-102 and 69-3-201, 
MCA 

RULE XXXIII. GENERAL PRICING SIANPARD (1) An incumbent 
LEC shall offer elements to requesting telecommunications car
riers at rates, terms, and conditions that are just, reason
able, and nondiscriminatory. 

(2) An incumbent LEC's rates for each element it offers 
shall be established, at the election of the commission: 

(a) pursuant to the pricing methodology set forth in 
(Rule XXXIV) ; or 

(b) consistent with the proxy ceilings and ranges set 
forth in (Rule XXXVIII). 

(3) The rates that an incumbent LEC assesses for ele
ments may not vary on the basis of the class of customers 
served by the requesting carrier or on the type of services 
that the requesting carrier purchasing such elements uses them 
to provide. AUTH: Sec. 69-3-103, MCA; .IM£. Sees. 69-3-102 
and 69-3-201, MCA 

RULE XXXIV. PRICING METHODOLOGY (1) The forward-look
ing price of an element equals the sum of: 

(a) the total element long-run incremental cost of the 
element, as described in (2) below; and 

(b) a reasonable allocation of forward-looking common 
costs, as described in (3) and (4) below. 

(2) The total element long-run incremental cost of an 
element is the forward-looking cost over the long-run of the 
total quantity of the facilities and functions that are di
rectly attributable to or reasonably identifiable as incremen
tal to, the element, calculated taking as a given the incum
bent LEC's provision of other elements. 

(a) The total element long-run incremental cost of an 
element should be measured based on the use of the most effi
cient telecommunications technology currently available and 
the lowest cost network configuration, given the existing lo
cation of the incumbent LEC's wire centers. 

(b) Forward-looking cost of capital and economic depre
ciation rates shall be used in calculating the total element 
long-run incremental cost of an element. 

(3) Forward-looking common costs are economic costs ef
ficiently incurred in providing a group of elements or ser-
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vices (which may include all elements or services provided by 
the incumbent LEC) that cannot be attributed directly to indi
vidual elements or services. 

(4) The determination of a reasonable allocation of 
forward-looking common costs shall be calculated using the 
following guidelines; 

(a) The sum of a reasonable allocation of forward-look
ing common costs and the total element long-run incremental 
cost of an element shall not exceed the stand-alone costs as
sociated with the element. In this context, stand-alone costs 
are the total forward-looking costs, including corporate 
costs, that would be incurred to produce a given element if 
that element were provided by an efficient firm that produced 
nothing but the given element. 

(b) The sum of the allocation of forward-looking common 
costs for all elements and services shall equal the total 
forward-lookin,9 common costs, exclusive of retail costs, at
tributable to operating the incumbent LEC's total network, so 
as to provide all the elements and services offered. 

(5) The following factors shall not be considered in a 
calculation of the forward-looking cost of an element; 

(a) embedded costs that the incumbent LEC incurred in 
the past and that are recorded in the incumbent LEC's books of 
accounts; 

(b) retail costs including the costs of marketing, bill
ing, collection, and other costs associated with offering re
tail telecommunications services to subscribers who are not 
telecommunications carriers that are avoided when an incumbent 
LEC offers an element to another carrier; 

(c) revenues that the incumbent LEC would have otherwise 
received for the sale of telecommunications services, in the 
absence of competition from telecommunications carriers that 
purchase the elements; and 

(d) revenues to subsidize other services include reve
nues associated with elements or telecommunications service 
offerings other than the element for which a rate is being 
established. 

(6) Using appropriate cost studies an incumbent LEC must 
prove to the commission that the rates for each element it 
offers do not exceed the forward-looking cost per unit of pro
viding the element, using a coat study that complies with the 
methodology set forth in this rule. AUTH: Sec. 69-3-103, 
MCA; IM£, Sees. 69-3-102 and 69-3-201, MCA 

RULE XXXV . GENERAL RATE STRUCTURE STANPAll.D ( 1 ) Rate a 
for network elements shall be structured consistently with the 
manner in which the costs of providing the elements are in
curred. 

(2) The costs of dedicated facilities shall be recovered 
through flat-rated charges. 

(3) The costs of shared facilities shall be recovered in 
a manner that efficiently apportions costs among users. 
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(4) Recurring costs shall be recovered through recurring 
charges, unless an incumbent LEC proves to the commission that 
the costs of administering the recurring charge would be ex
cessive in relation to the amount of the recurring coats. 

(5) The commission may, where reasonable, allow incum
bent LECs to recover nonrecurring costs through recurring 
charges over a reasonable period of time. Nonrecurring 
charges shall be allocated efficiently among requesting tele
communications carriers, and shall not permit an incumbent LEC 
to recover more than the total forward-looking cost of provid
ing the applicable element. 

(6) Incumbent LECs shall establish different rates for 
elements in at least three defined geographic areas within the 
state to reflect geographic cost differences. AUTH: Sec. 69-
3-103, MCA; lMf, Sees. 69-3-102 and 69-3-201, MCA 

RULE XXXVI. RATE STRUCTURE SIAN!)ARPS FOR SPECIFIC ELE-
MENTS. ( 1) Local loop costs shall be recovered through flat-
rated charges. 

( 2) Local switching costs shall be recovered through a 
combination of a flat-rated charge for line ports and one or 
more flat-rated or per-minute usage charges for the switching 
matrix and for trunk ports. 

(3) Dedicated transmission link costs shall be recovered 
through flat-rated charges. 

(4) The costs of shared transmission facilities between 
tandem switches and end offices may be recovered through 
usage-sensitive charges or in another manner consistent with 
the manner that the incumbent LEC incurs those costs. 

(5) Tandem switching costs may be recovered through 
usage-sensitive charges or in another manner consistent with 
the manner that the incumbent LEC incurs those costs. 

(6) Signaling and call-related database service costs 
shall be usage-sensitive, based on either the number of que
ries or the number of messages, with the exception of the ded
icated circuits known as signaling links, the cost of which 
shall be recovered through flat-rated charges. 

(7) Collocation costs shall be recovered consistent with 
the rate structure policies established in the FCC's expanded 
interconnection proceeding, CC Docket No. 91-141. AUTH: Sec. 
69-3-103, MCA; lMf, Sees. 69-3-102 and 69-3-201, MCA 

RULE XXXVII. FORWARP-LOOKING COST PER UNIT (1) The 
forward-looking cost per unit of an element equals the 
forward-looking cost of the element, as defined in (Rule 
XXXIV), divided by a reasonable projection of the sum of the 
total number of units of the element that the incumbent LEC is 
likely to provide to requesting telecommunications carriers 
and the total number of units of the element that the incum
bent LEC is likely to use in offering its own services, during 
a reasonable measuring period. 

(2) With respect to elements that an incumbent LEC of
fers on a flat-rate basis, the number of units is defined as 
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the discrete number of elements (e.g. , local loops or local 
switch ports) that the incumbent LEC uses or provides. 

(3) With respect to elements that an incumbent LEC of~ 
fers on a usage-sensitive basis, the number of units is de
fined as the unit of measurement of the usage (e.g., minutes 
of use or call-related database queries) of the element. 
AUTH: Sec. 69-3-103, MCA; .l.!::1,£, Sees. 69-3-102 and 69-3-201, 
MCA 

RULE XXXVIII. PROXIES FOR FORWARD LOOKING COST (1) If 
the commission determines that the cost information available 
to it with respect to one or more elements does not support 
the adoption of a rate or rates that are consistent with the 
requirements set forth in (Rule XXXIV), the commission will 
establish a rate for an element that is consistent with the 
proxies specified in this rule. 

(2) Any rate established through use of such proxies 
shall be superseded once the commission has completed review 
of a cost study that complies with the pricing methodology 
described in (Rule XXXIV), and has concluded that such study 
is a reasonable basis for establishing element rates. 

(3) The commission shall set forth in writing the basis 
for its selection of a particular proxy-based rate for an ele
ment. 

(4) Proxies for specific elements are; 
(a) The proxy-based monthly rate for unbundled local 

loops, on a statewide weighted average basis, shall be no 
greater than $25.18 per month. 

(b) The blended proxy-based rate for unbundled local 
switching shall be no greater than $0.004 per minute, and no 
less than $0.002 per minute. The blended rate for unbundled 
local switching shall be calculated as the sum of the follow-
ing: 

(i) the applicable flat-rated charges for subelements 
associated with unbundled local switching, such as line ports, 
divided by the projected average minutes of use per flat-rated 
subelement; and 

(ii) the applicable usage-sensitive charges for 
aubelements associated with unbundled local switching, such as 
switching and trunk ports. A weighted average of such charges 
shall be used in appropriate circumstances, such as when peak 
and off-peak charges are used. 

(c) The proxy-based rates for dedicated transmission 
links shall be no greater than the incumbent LEC's tariffed 
interstate charges for comparable entrance facilities or 
direct-trunked transport offerings. 

(d) The proxy-based rates for shared transmission facil
ities between tandem switches and end offices shall be no 
greater than the weighted per-minute equivalent of DS1 and DS3 
interoffice dedicated transmission link rates that reflects 
the relative number of DSl and DS3 circuits used in the tandem 
to end office links (or a surrogate based on the proportion of 
copper and fiber facilities in the interoffice network), cal-
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culated using a loading factor of 9,000 minutes per month per 
voice-grade circuit. 

(e) The proxy-based rate for tandem switching shall be 
no greater than $0.0015 per minute of use. 

(f) To the extent that the incumbent LEC offers a compa
rable form of collocation in its interstate expanded intercon
nection tariffs, the proxy-based rates for collocation shall 
be no greater than the effective rates for equivalent services 
in the interstate expanded interconnection tariff. To the 
extent that the incumbent LEC does not offer a comparable form 
of collocation in its interstate expanded interconnection tar
iffs, the commission may establish a proxy-based rate that 
approximates the result of a cost study, as described in (Rule 
XXXIV). 

(g) For signaling, call-related database, and other ele
ments, to the extent that the incumbent LEC has established 
rates for offerings comparable to other elements in its inter
state access tariffs, the proxy-based rates for those elements 
shall be no greater than the effective rates for equivalent 
services in the interstate access tariffs. In other cases, 
the proxy-based rate shall be no greater than a rate based on 
direct costs plus a reasonable allocation of overhead load
ings, pursuant to (Rule XXXIV). AUTH: Sec. 69-3-103, MCA; 
lM£, Sees. 69-3-102 and 69-3-201, MCA 

RULE XXXIX. APPLICATION OF ACCESS CHARGES (1) Intra
state access charges shall not be assessed by an incumbent LEC 
on purchasers of elements that offer telephone exchange or 
exchange access services. 

(2) An incumbent LEC may assess upon telecommunications 
carriers that purchase unbundled local switching elements, as 
described in (Rule XXVII), for intrastate minutes of use tra
versing such unbundled local switching elements, the carrier 
common line charge, and a charge equal to 75 percent of the 
interconnection charge, only until June 30, 1997. 

(3) An incumbent LEC may assess upon telecommunications 
carriers that purchase unbundled local switching elements, as 
described in (Rule XXVII), for intrastate toll minutes of use 
traversing such unbundled local switching elements, intrastate 
access charges comparable to those listed in (2) 
above and any explicit intrastate universal service mechanism 
based on access charges, only until June 30, 1997. AUTH: 
Sec. 69-3-103, MCA; IM£, Sees. 69-3-102 and 69-3-201, MCA 

RULE XL. RESALE OBLIGATION OF ALL LOCAL EXCH8NGE CARRI
I:al.S. (1) A LEC shall make its telecommunications services 
available for resale to requesting telecommunications carriers 
on terms and conditions that are reasonable and non-discrimi
natory. 

(2) A LEC must provide services to requesting telecommu
nications carriers for resale that are equal in quality, sub
ject to the same conditions, and provided within the same 
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provisioning time intervals that the LEC provides these ser
vices to others, including end users. 

(3) A LEC is not required to make exchange access ser
vices available for resale at wholesale rates to requesting 
telecommunications carriers. AUTH: Sec. 69~3-103, MCA; lM£, 
Sees. 69-3-102 and 69-3-201, MCA 

RULE XLI . ADDITIONAL RESALE OBLIGATIONS OF INCUMBENT 
LOCAL EXCH&NGE CARRIERS (1) Incumbent LECs shall offer to 
any requesting telecommunications carrier any telecommunica
tions service that it offers on a retail basis to subscribers 
that are not telecommunications carriers for resale at whole
sale rates. The wholesale rates are to be established either: 

(a) using the avoided cost methodology described in 
(Rule XLIII); or 

(b) using the interim wholesale rates set forth in (Rule 
XLIV). AUTH: Sec. 69-3-103, MCA; lM£, Sees. 69-3-102 and 69-
3-201, MCA 

RULE XLII. RESALE RESTRICTION (1) Except as provided 
below, an incumbent LEC shall not impose restrictions on the 
resale by a requesting carrier of telecommunications services 
offered by the incumbent LEC. 

(2) The following types of restrictions on resale may be 
imposed: 

(a) Upon approval by the commission, an incumbent LEC 
may prohibit a requesting telecommunicatio~s carrier that pur
chases at wholesale rates for resale, telecommunications ser
vices that the incumbent LEC makes available only to residen
tial customers or to a limited class of residential customers, 
from offering such services to classes of customers that are 
not eligible to subscribe to such services from the incumbent 
LEC. 

(b) An incumbent LEC may apply the wholesale discount to 
the ordinary rate for a retail service rather than a special 
promotional rate only if: 

(i) such promotions involve rates that will be in effect 
for no more than 90 days; and 

(ii) the incumbent LEC does not use such promotional of
ferings to evade the wholesale rate obligation, for example by 
making available a sequential series of 90-day promotional 
rates. 

{c) Incumbent LECs may impose additional restrictions 
only if the commission finds the restriction to be reasonable 
and nondiscriminatory. 

(3) Where operator, call completion or directory assis
tance service is part of the service or service package an 
incumbent LEC offers for resale, failure by an incumbent LEC 
to comply with reseller unbranding or rebranding requests 
shall constitute a restriction on resale. 

(a) An incumbent LEC may impose such a restriction only 
if it proves to the commission that the restriction is reason
able and nondiscriminatory. 
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(b) For purposes of this rule, unbranding or rebranding 
shall mean that operator, call completion or directory assis~ 
tance services are offered in such a manner that an incumbent 
LEC's brand name or other identifying information is not iden
tified to subscribers or that such services are offered in 
such a manner that identifies to subscribers the requesting 
carrier's brand name or other identifying information. AUTH: 
Sec. 69-3-103, MCA; 1M£, Sees. 69-3-102 and 69-3-201, MCA 

RULE XLIII. WHOLESALE PRICING STANDARD (1) Except as 
provided under (Rule XLIV) for interim pricing, the wholesale 
rate that an incumbent LEC may charge for a telecommunications 
service provided for resale to other telecommunications carri
ers shall equal the incumbent LEC's existing retail rate for 
the telecommunications service, less avoided retail costs, as 
described in (2) below. 

(2) Avoided retail costs shall be those costs that rea
sonably can be avoided when an incumbent LEC provides a tele
communications service for resale a't wholesale rates to a re
questing carrier. 

(3) Using appropriate cost studies and other information 
as necessary, an incumbent LEC must prove to the commission 
that its wholesale rate for each telecommunications service 
provided to requesting telecommunications carriers for resale 
complies with (1) and (2) of this rule. AUTH: Sec. 69-3-103, 
MCA; 1M£, Sees. 69-3-102 and 69-3-201, MCA 

RULE XLIV. INTERIM WUOLESALE RATES ( 1) If the commis
sion is not able to establish a wholesale rate using the 
methodology prescribed in (Rule XLIII), then it may establish 
an interim wholesale rate as described in (2) below. 

(2) The commission may establish interim wholesale rates 
that are at least 17 percent, and no more than 25 percent, 
below the incumbent LEC' s existing retail rates, and shall 
articulate the basis for selecting a particular discount rate. 
The same discount percentage rate shall be used to establish 
interim wholesale rates for each telecommunications service. 

(3) If the commission establishes interim wholesale 
rates, it shall, within a reasonable period of time thereaf
ter, establish wholesale rates on the basis of an avoided re
tail cost study that complies with (Rule XLIII). AUTH: Sec. 
69-3-103, MCA; 1M£, Sees. 69-3-102 and 69-3-201, MCA 

RULE XLV. WITHDRAWAL OF SERVICES (1) When an incumbent 
LEC makes a telecommunications service available only to a 
limited group of customers that have purchased such a service 
in the past, the incumbent LEC must also make such a service 
available at wholesale rates to requesting carriers to offer 
on a resale basis to the same limited group of customers that 
have purchased such a service in the past. AUTH: Sec. 69-3-
103, MCA; 1M£, Sees. 69-3-102 and 69-3-201, MCA 
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RULE XLVI . ASSESSMENT OF INTRASTATE ACCESS CHARGES ON 
RESEI.LERS ( 1) When an incumbent LEC provides telephone ex
change service to a requesting carrier at wholesale rates for 
resale, the incumbent LEC may continue to assess intrastate 
access charges upon interexchange carriers that use the incum
bent LEC's facilities to provide intrastate services to the 
interexchange carriers' subscribers. AUTH: Sec. 69-3-103, 
MCA; IM£, Sees. 69-3-102 and 69-3-201, MCA 

RULE XLVI I . RECIPROCAL COMPENSATION FOR TRANSPORT AND 
TERMINATION OF LOCAL TELECOMMUNICATIONS TRAFFIC (1) (Rule 
XLVII) through (Rule LV) apply to reciprocal compensation for 
transport and termination of local telecommunications traffic 
between LECs and other telecommunications carriers. 

(2) For purposes of (Rule XLVII) through (Rule LV), lo
cal telecommunications traffic means: 

(a) telecommunications traffic between a LEC and a tele
communications carrier other than a CMRS provider that origi
nates and terminates within a local service area; or 

(b) telecommunications traffic between a LEC and a CMRS 
provider that, at the beginning of the call originates and 
terminates within the same major trading area, as defined by 
the FCC. 

(3) For purposes of (Rule XLVII) through (Rule LV), 
transport is the transmission and any necessary tandem 
switching of local telecommunications traffic from the 
interconnection point between the two carriers to the termi
nating carrier's end office switch that directly serves the 
called party or equivalent facility provided by a carrier 
other than an incumbent LEC. 

(4) For purposes of (Rule XLVII) through (Rule LV), ter
mination is the switching of local telecommunications traffic 
at the terminating carrier' a end office switch or equivalent 
facility, and delivery of such traffic to the called party's 
premises. 

(5) For purposes of (Rule XLVII) through (Rule LV), car
riers is one in which each of the two carriers receives com
pensation from the other carrier for the transport and termi
nation on each carrier's network facilities of local telecom
munications traffic that originates on the network facilities 
of the other carrier. AUTH: Sec. 69-3-103, MCA; IM£, Sees. 
69-3-102 and 69-3-201, MCA 

RULE XLVIII. RECIPROCAL CQMP~NSATION OBLIGAIION OF LOCAL 
EXCHANGE CAARIERS (1) Each LEC shall establish reciprocal 
compensation arrangements for transport and termination of 
local telecommunications traffic with any requesting telecom
munications carrier. 

(2) A LEC may not assess charges on any other telecommu
nications carrier for local telecommunications traffic that 
originates on the LEC's network. AUTH: Sec. 69-3-103, MCA; 
IM£, Sees. 69-3-102 and 69-3-201, MCA 
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RULE XLIX. INCUMBENT LOCAL EXCHANGE CARRIERS' RATES FOR 
TRANSPORT AND TEEMINATIQN (1) An incumbent LEC'a rates for 
transport and termination of local telecommunications traffic 
shall be established, at the election of the commission, on 
the basis of: 

(a) the forward-looking economic costa of such offer
ings, using a coat study pursuant to (Rule XXXIV); 

(b) default proxies, as provided in (Rule L); or 
(c) a bill-and-keep arrangement, as provided in (Rule 

LIII). 
(2) In cases where both carriers in a reciprocal compen

sation arrangement are incumbent LECs, the rates of the 
smaller carrier shall be established on the basis of the 
larger carrier's forward-looking costs, pursuant to (Rule 
XXXIV). AUTH: Sec. 69-3-103, MCA; .I.M.£, Sees. 69-3-102 and 
69-3-201, MCA 

RULE L. DEFAULT PROXIES FOR INCUMBENT LOCAL EXCHANGE 
CARRIERS' TRANSPORT AND TERMINATION RATES (1) If the commis
sion determines that the coat information available to it with 
respect to transport and termination of local telecommunica
tions traffic does not support the adoption of a rate or rates 
for an incumbent LEe that are consistent with the requirements 
of (Rule XLIX), the commission may establish proxy rates for 
transport and termination of local telecommunications traffic 
or for specific components included therein. 

(a) Such proxy rate shall be superseded once the commis
sion establishes rates for transport and termination pursuant 
to (Rule XLIX) . 

(b) The commission shall set forth in writing a reason
able basis for its selection of a particular proxy for trans
port and termination of local telecommunications traffic or 
for specific components included within transport and termina
tion. 

(2) If the commission establishes proxy rates for trans
port and termination of local telecommunications traffic, such 
rates must meet the following requirements: 

(a) The incumbent LEC' a rates for the termination of 
local telecommunications traffic shall be no greater than 
$0.004 per minute, and no leas than $0.002 per minute. 

(b) The incumbent LEC'a rates for the transport of local 
telecommunications traffic, under this rule, shall comply with 
the proxies described in (Rule XXXVIII) that apply to the 
analogous unbundled network elements used in transporting a 
call to the end office that serves the called party. AUTH: 
Sec. 69-3-103, MCA; lMf, Sees. 69-3-102 and 69-3-201, MCA 

RULE LI. &ATE STRUCTURE FOR TR8NSPORT AND TERMINATION 
(1) The commission shall establish rates for the trans

port and termination of local telecommunications traffic that 
are structured consistently with the manner that carriers in
cur those coats, and consistently with the rate structure 
principles in (Rule XXXV) . 
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(2) The rate of a carrier providing transmission facili
ties dedicated to the transmission of traffic between two car
riers' networks shall recover only the costs of the proportion 
of that trunk capacity used by an interconnecting carrier to 
send traffic that will terminate on the providing carrier • s 
network. Such proportions may be measured during peak peri
ods. AUTH: Sec. 69-3-103, MCA; lH£, Sees. 69-3-102 and 69-3-
201, MCA 

RULE LII. SYMMETRICAL RECIPROCAL COMPENSATION 
(1) Rates for transport and termination of local tele

communications traffic shall be symmetrical, except as pro
vided in (2) below. 

(a) Symmetrical rates are rates that a carrier other 
than an incumbent LEC assesses upon an incumbent LEC for 
transport and termination of local telecommunications traffic 
equal to those that the incumbent LEC assesses upon the other 
carrier for the same services. 

(b) In cases where both parties are incumbent LECs or 
neither party is an incumbent LEC, the commission shall estab
lish the symmetrical rates for transport and termination based 
on the larger carrier's forward-looking costs. 

(c) Where the switch of a carrier other than an incum
bent LEC serves a geographic area comparable to the area 
served by the incumbent LEC' s tandem switch, the appropriate 
rate for the carrier other than an incumbent LEC is the incum
bent LEC's tandem interconnection rate. 

(2) The commission may establish asym~etrical rates for 
transport and termination of local telecommunications traffic 
only if the carrier other than the incumbent LEC (or the 
smaller of two incumbent LECs) proves to the commission on the 
basis of a cost study using the forward-looking cost based 
pricing methodology described in (Rule XXXIV) , that the 
forward-looking costs for a network efficiently configured and 
operated by the carrier other than the incumbent LEC (or the 
smaller of two incumbent LECs), exceed the costs incurred by 
the incumbent LEC (or the larger incumbent LEC), and, conse
quently, that such that a higher rate is justified. AUTH: 
Sec. 69-3-103, MCA; lM£, Sees. 69-3-102 and 69-3-201, MCA 

RULE LIII. BILL-AND-KEEP ARRANGEMENTS FOR RECIPROCAL 
COMPENSATION (1) Bill-and-keep arrangements are those in 
which neither of the two interconnecting carriers charges the 
other for the termination of local telecommunications traffic 
that originates on the other carrier's network. 

(2) The commission may impose bill-and-keep arrangements 
if it determines that the amount of local telecommunications 
traffic from one network to the other is roughly balanced with 
the amount of local telecommunications traffic flowing in the 
opposite direction, and is expected to remain so, and no show
ing has been made pursuant to (Rule LII(2)). 

( 3) Nothing in this rule precludes the commission from 
presuming that the amount of local telecommunications traffic 
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from one network to the other is roughly balanced with the 
amount of local telecommunications traffic flowing in the op
posite direction and is expected to remain so, unless a party 
rebuts such a presumption. AUTH: Sec. 69-3-103, MCA; lM£, 
Sees. 69-3-102 and 69-3-201, MCA 

RULE LIV. INTERIM TEANSPORT AND TERMINATION PRICING 
(1) Upon request from a telecommunications carrier with

out an existing interconnection arrangement with an incumbent 
LEC, the incumbent LEC shall provide transport and termination 
of local telecommunications traffic immediately under an in
terim arrangement, pending resolution of negotiation or arbi
tration regarding transport and termination rates and approval 
of such rates by the commission. 

(a) This requirement shall not apply when the requesting 
carrier has an existing interconnection arrangement that pro
vides for the transport and termination of local telecommuni
cations traffic by the incumbent LEC. 

(b) A telecommunications carrier may take advantage of 
such an interim arrangement only after it has requested nego
tiation with the incumbent LEC. 

(2) Upon receipt of a request as described in (1) above, 
an incumbent LEC must, without unreasonable delay, establish 
an interim arrangement for transport and termination of local 
telecommunications traffic at symmetrical rates. 

(a) If the commission has previously established trans
port and termination rates for the incumbent LEC, the incum
bent LEC shall use these as interim transport and termination 
rates. 

(b) If the commission has previously established default 
transport and termination rates for the incumbent LEC, consis
tent with the default price ranges and ceili11gs described in 
(Rule L), the incumbent LEC shall use these as interim rates. 

(c) If the commission has not established final or in
terim transport and termination rates for the incumbent LEC, 
the incumbent LEC shall set interim transport and termination 
rates at the default ceilings for end-office switching (0.4 
cents per minute of use) , tandem switching ( 0.15 cents per 
minute of use), and transport (as described in (Rule L(2) (b)). 

(3) An interim arrangement shall cease to be in effect 
when one of the following occurs with respect to rates for 
transport and termination of local telecommunications traffic 
subject to the interim arrangement: 

(a) a voluntary agreement has been negotiated and ap
proved by the commission; 

(b) an agreement has 
commission; or 

been arbitrated and approved by the 

(c) the period for requesting arbitration has passed 
with no such request. 

(4) If the rates for transport and termination of local 
telecommunications traffic in an interim arrangement differ 
from the rates established by the commission, carriers shall 
make adjustments to past compensation. Such adjustments to 
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past compensation shall allow each carrier to receive the 
level of compensation it would have received had the rates in 
the interim arrangement equaled the rates later established by 
the commission pursuant to (Rule XLIX). AUTH: Sec. 69-3~103, 
MCA; IM£, Sees. 69-3-102 and 69-3-201, MCA 

RULE LV. RENEGOTIATION OF EXISTING NON-RECIPROCAL AR
RANGEMENTS (1) Any CMRS provider that operates under an ar
rangement with an incumbent LEC that was established before 
February B, 1996, and that provides for non
reciprocal compensation for transport and termination of local 
telecommunications traffic is entitled to renegotiate these 
arrangements with no termination liability or other contract 
penalties. 

(2) From the date that a CMRS provider makes a request 
under (1) above until a new agreement has been either 
arbitrated or negotiated and has been approved by the 
commission, the CMRS provider shall be entitled to assess upon 
the incumbent LEC the same rates for the transport and termi
nation of local telecommunications traffic that the incumbent 
LEC assesses upon the CMRS provider pursuant to the pre-exist
ing arrangement. AUTH: Sec. 69-3-103, MCA; IM£, Sees. 69-3-
102 and 69-3-201, MCA 

RULE LVI. MINIMUM SERVICE STANDAfiDS (1) All LECs shall 
comply with this commission's Telecommunication Service Stan
dards,ARM38.5.3301through 38.5.3371, as these currently exist 
and as may be modified by this commission. AUTH: Sec. 69-3-
103, MCA; IMf, Sees. 69-3-102 and 69-3-201, MCA 

RULE LVII. MINIMUM INTERCONNECTION SERVICE REQUIREMENTS 
(1) All LECs providing interconnection shall provide 

this service on a nondiscriminatory basis. The service stan
dards to be provided by a LEC to an interconnecting carrier 
should be incorporated into the negotiated or arbitrated 
agreement. If service standards are not included in the 
agreement the LEC at a minimum shall provide an interconnect
ing carrier the same level of service it would provide itself 
or an affiliated entity. AUTH: Sec. 69-3-103, MCA; IM£, 
Sees. 69-3-102 and 69-3-201, MCA 

RULE LVIII. SEVERABILITY (1) If any rule 
chapter is held invalid or any part of any rule 
held invalid, the remainder or its application to 
tiona or person(s), shall not be affected. AUTH: 
103, MCA; IMf, Sees. 69-3-102 and 69-3-201, MCA 

in this sub
in this is 
other situa-

Sec. 69-3-

4. Rationale: The Commission is proposing the adoption 
of these new rules in order to establish procedures and guide
lines for fulfilling its responsibilities under the Telecommu
nications Act of 1996, Public Law No. 104-104, 101 Stat. 56 
(1996), enacted on February 8, 1996 and amending the Communi
cations Act of 1934, to be codified at 47 USC 151, et seq. 
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The 1996 Act reflects the changing marketplace in the telecom
munications industry and requires incumbent local exchange 
carriers to open the local exchange and exchange access mar
kets to competitive entry, promote increased competition in 
telecommunications markets that are already open to competi
tion such as the long distance market, and to reform the sys
tem of universal service so that universal service is pre
served and advanced as the local exchange and exchange access 
markets move from monopoly to competition. The new legisla
tive framework echoes the purposes which the Montana Legisla
ture has articulated in the Montana Telecommunications Act. 
69-3-801, MCA, ~·, relating to encouraging competition 
for telecommunications services. With this new framework, the 
industry is shifting from a regulated, rate-based, rate of 
return monopolistic industry to one that is competitive. Con
gress has set the stage for telecommunications reform by plac
ing major responsibilities upon state commissions in imple
menting the requirements of the 1996 Act. 

The 1996 Act provides for the submission to state commis
sions for their approval of interconnection agreements and 
other issues between telecommunications carriers and incumbent 
local exchange ca~riers. In the event negotiations fail, in 
whole or in part, parties may request mediation or arbitration 
from the Montana public service commission. The 1996 Act im
poses expedited schedules for commencement of arbitration and 
for state commission approval of negotiated or arbitrated 
agreements. In particular, the 1996 Act imposes a time limit 
of nine months from the date the telecommunications carrier 
requests an interconnection agreement until state resolution 
by arbitration of any unresolved issues. If the commission 
does not arbitrate agreements, the responsibility for arbi
trating and approval is preempted by the Federal Communica
tions Commission. Once an agreement is submitted for state 
commission approval, the commission must act to approve or 
reject it within 90 days of submission by the parties of an 
agreement reached through negotiation and within 30 days of 
submission of an agreement adopted by arbitration. If the 
commission allows these deadlines to lapse, the agreement is 
to be deemed approved. 

In light of the need for expeditious action under the 
1996 Act, the commission proposes to adopt these rules to fa
cilitate orderly decision-making, to provide a framework for 
dispute resolution, and to provide notice to interested par
ties of the procedures the commission intends to use to carry 
out its responsibilities under the 1996 Act and the Montana 
Telecommunications Act. Section 69-3-103, MCA, gives the com
mission authority to "prescribe rules of procedure and to do 
all things necessary and convenient in the exercise• of the 
full power of supervision, regulation, and control of public 
utilities, including the power to adopt reasonable and proper 
rules governing its proceedings and the power to regulate the 
mode and manner of all investigations and hearings of public 
utilities and other parties before the commission. 
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5. Interested parties may submit their data, views or 
arguments, either orally or in writing, at the hearing. Writ
ten data, views or arguments may also be submitted (original 
and 10 copies) to Karen Hammel, 1701 Prospect Avenue, P.O. Box 
202601, Helena, Montana 59620-2601 no later than November 4, 
1996. When submitting written comments please refer to Com
mission Docket No. D96.2.16. 

6. The Montana Consumer Counsel, 34 West Sixth Avenue, 
P.O. Box 201703, Helena, Montana 59620-1703, (406) 444-2771, 
is available and may be contacted to represent consumer inter
ests in this matter. 

CERTIFIED TO THE SECRETARY OF STATE SEPTEMBER 23, 1996. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT 
OF ARM 42.11.243, 42.13.105, and 
42.13.221 relating to Liquor 
Regulations for Golf Course and 
Moveable Devices 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT 

1. On October 30, 1996, at 1:30 p.m., a public hearing 
will be held in the Fourth Floor Conference Room, Mitchell 
Building at Helena, Montana, to consider the amendments to ARM 
42.11.243; 42.13.105 and 42.13.221, relating to Liquor. 

2. The rules as proposed to be amended provide as follows: 

42.11.243 SAMPLES (\) A •endor ffid) usr on more than 24 
f.T'I~E.s of li~utn '"' ::~amf'le~• dttring any calendar yeaL 'Fhis 
allotment inelttdes all braods of liquor produced or sold b) a 
vendor. Pepresentatl\ed ffiay distribute saffiplE::~. 

(?) For the ptnp<.>ck.:o n! thi.J .Jeetinn and l\n!1 42.1\.?H a 
·''''"[.>le is de.tincd "·' a ceAlain<.J ~liquor prcouoted by " 
rcprc3r.ntdtivc -f-.e.~n.Jpection or a·--d-CfftOH.Jlrcttiott of tf1c quality 
ol Uoc prrHiuct. 

(l) A sample ffid'y' not e~ceed pinl or its mELtlL 

C<Jt!ivale"l, .,00 mi. I I i ±Hers. 
(41 " saffiple of nn n•nn than pint Ol" iLo me1.'1"-tt 

cquivaler.t ot ""'!' 1 iquor ffia 1 be furnished oF ~iven lo a liP.CACJL.d 
retailer .he has not pre~iou3ly f'UEehased that f'l"Oduet. 
~ A sample of liquor may only be ptnchased througt'1 ~ 

agency liquor stores at ~ the state posted prie<!. l\ 
separate order for a sample mtJSL be placed w.it.h a liquor store 
dgent by each req1stered f('presentativ<' whose name and 
ident if.icdtion numb<ot must appear. on the order. l\IJTH: Sec. 16~ 

]~303, MCl\; IMP, Sec. 16-l-!DJ, MCl\ 

42.13.105 APPLICABILITY OF LICENSES; PREMISES DEFINED; 
GOLF COURSE EXCEPTION; PORTABLE SATELLITE VEHICLE, MOVABLE 
DEVICES (1) All licenses shall be applicable only to the 
premises in respP.ct to which they were issued. ~emises is 
described by a f_loor plan on file with the department which 
accompanied the application and was approved by the department. 
The licensee must have possessory interest in the eqtire 
premises. No more __ "than one_ license car.L~fih!.~d for the area 
dell.£r.iJ;>ed in th~ floor plan unless the first license has been 
granted nonuse status. The flqor plan mav be amended -~ 
1 icensee submitting __ q_n~lication -~to alter the licensed 
premises and _gaining Q.Q.gartmeQt approval_ . ..uursuant to ARM 42.13.106. 
Where a licensee conduc~ts as a single business enterprise two or 
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moce fffi.ft:t service areas located on the same premises and which 
have such inter-communication as will enable patrons to move 
freely from one 9a-f service area to another without leaving the 
pcemi ses, the vacious fta.i"S se1·v ice areas shall be regarded as 
but one premises for which but one license is required. In all 
other cases licenses must be obtained for each 9a-f service area 
even though operated in the same building with anothec 9a-f 
service a-rea. 

( 2) 'l'he term "premises" shall i:le eonstnwa to mean§. ~ 
one building or f!. specific portion or portions of atty one 
building -i-ft which contain all service areas used by the licensee 
and the licensee's patrons the li~~et and/et i:leer i:l~sineos is 
eeneueted and those service areas in which the licensee operates 
a oiee••allE eafe, opefl ail? J?estauJ?aRt, or taveJ?n outside of and 
adjacent attached to the licensed building and to which patrons 
are permitted free access from aa-16 the building. 

(3) The term "service area" means the area in which the 
preparation, sale. service or consumption of alcoholic beverages 
occurs. except as provided in 16-·3-105, MCA. 

l.1..L The term "building" means an enclosed structure with 
external walls and a roof. A series of structures linked 
together, such as a commercial mall. structures contained on a 
city block or structures connected by skyways, are not 
considered one building for licensing purposes. 

+3t L2.l Retail all-beverages licensees operating at a golf 
course may sell alcoholic beverages and publicly owned golf 
courses holding a retail beer and table wine license may sell 
beer· and table wine, under· the provisions of 16-3-302, MCA,~ 
beeJ? ana tai:lle .. ine anywhere within the golf course boundaries 
from portable sat:ellite devices and other moveable sat:ellite 
devices. 

+4+i§l Non-publicly owned golf courses holding ret:ail beer 
or table wine licenses are restricted to sales of beer and table 
wines on their premises as defined in oui:lseetioH(2). 

+5+_ill "Portable satellite vehicle" or "other movable 
satellit:e device" as used in 16-3-302+2+~ MCA~ may include: 

(a) self-propelled wheeled vehicles such as golf carts, 
concession vans or similar conveyances containing beverage 
dispensing and storage equipment; or 

(b) wheeled devices such as concession wagons or vendors 
carts and other similar vehicles which may be towed, pushed or 
transported to a temporary site and which containor beverage 
dispensing and storage equipment; and 

(c) fixed booths or stands in which portable beverage 
dispensing and storage equipment may be temporarily installed 
and removed after use. 

(d) Otherc devices not described within these categories 
may be sul.>mitted to the liquor division for approval of use. 

1!U Premises licensed prior to the effective dat:e of this 
rule that do not meet these standards would be required to meet 
the above standards when reguesting the department to approve an 
application for· transfer of ownership, and/or location or a 
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request to alter the existing licensed premises. 
AUTH: Sec. 16-1-303, MCA, IMP, Sees. 16-3-302, 16-3-311 

16 4 ~16-4-404 and 16-6-104, MCA. 

42.13.221 ADOPTION OF CERTAIN FEDERAL REGULATIONS 
(1) Re~~Jatiees Nee. 4, 5, and 1 et the b~rea~ of alcohol, 

tebaeco, ctRd firean11s, lJRitcd States, dc!"artmcAt ot tfle 
tFeao~.-~. as set fertfl in 27 C.F.R., and ameAdments tflereof and 
"~!9f'lemeAt!'! tfle!'eto a!'e i'le!'Cb)' adeflted one are 111ade a part 
hereof as ti'le~~A t~lly !'let fortA hereiA, as the !C~~latieRs for 
the lahellin~ and adverti!'lin"! ef lif:J~OF (distilled 9pirit.s, 
wine, and 111alt bevera"!es) sold ~ithin this state exee19t insotar 
as the previ!'lions ef s~eh re~~latiens 111ay be eentrary to or 
ineon,.istent ~ith ti'le prooisions of MoAtana !cth or rel'jctlations 
ot the de19artmeAt. 

(l) The United States department of treasury. bureau of 
alcohol, tobacco, and firearms regulations 4, 5. 6.91, and 7, as 
set forth in 27 C.F.R., along with any amendments and 
supplements are adopted by reference. These regulations apply 
to labeling, sampling and advertising of liquor (distilled 
spirits, wine. and malt beverages) sold within this state except 
where the provisions of these federal regulations may be 
contrary to or inconsistent with the provisions of Montana law 
or regulations of the department. AUTH: Sec. 16-1-303, MCA; 
IMP, Sec. 16~3-103 and 16-3-244, MCA 

3. The amendment to ARM 42 .11. 243 is proposed to delete 
language currently contained in Federal regulation 6.91. That 
language is contained in the amendment to ARM 42.13.221. ARM 
42.11.243 is being amended to correct the reference from state 
or agency liquor stores since there are no longer state operated 
liquor stores. Also, the amendment to subsection (5) is 
proposed to replace the reference to "retail price" with "state 
posted price" which would place a ceiling on the price an agent 
can charge a vendor representative for a product. 

The Department is proposing the amendment to ARM 42.13.105 
to describe what constitutes a premises where alcoholic 
beverages can be sold. In subsection (1) bar is replaced by 
service area as licensed establishments are not required to have 
what is commonly considered a bar. The rule clarifies that a 
licensee can prepare, sell, serve or allow consumption only 
within the confined area of the floor plan which was filed with 
and approved by the department. In subsection (2), the word 
"adjacent" has been replaced by "attached" to clarify the close 
proximity within which the outside area must be to the premises 
within the building to be considered as part of the licensed 
preiT\ises. The new subsection (3) defines what is meant by 
"serv1ce area". Subsection (4) defines what is considered a 
"building". New subseclion (S) as previously written, limited 
an all-beverages licensee to selling only beer and wine anywhere 
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within the boundaries of the licensed golf course. Section 16-
3-302, MCA, allows an all-beverages licensee lo sell "alcoholic 
beverages" anywhere within the boundaries of the golf course 
licensed with an all-beverage,; license. The rule goes beyond 
the scope of the law by prohibiting alcohol1c beverages other 
than beer imd wine from being sold anywhere within t:he 
boundaries of the all-beverages licensed golf course. The 
amendments to the rule will clarify this provision of the law. 
New subsection (8) grandfathers establishments issued licenses 
prior to July 1, 1996, which under the amendments would not meet 
the premises' criteria until the licensee transfers ownership 
and/or location or requests allerations to the exist1ng 
premises. 

The history is being amended to reflect the correct 
implementation statute. Section 16-4-204, MCA, cited as an 
implementing statute is inaccurate. The proper cite is 16·4-
404, MCA. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or argumenls may also be submitted to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no lilter than November 1, 1996. 
5. Cleo Anderson, Department of Revenue, Office of Legal 

Affairs, has been designated to preside over and conduct the 
hearing. 

~~~ CLEO ANDES 
Rule Reviewer Director of Revenue 

Certified to Secretary of State September 23, 1996 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) NOTICE OF THE PROPOSED AMENDMENT 
OF ARM 42.19.501, relating to) 
Property Tax Exemption for ) 
Disabled Veterans ) NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 

1. On November 22, 1996, the Department of Revenue 
proposes to amend ARM 42.19.501 relating to Property Tax 
Exemption for 100% Disabled Veterans. 

2. The rule as proposed to be amended provides as follows: 

42.19.501 PROPERTY TAX EXEMPTION FOR 100% DISABLED 
VETERANS (1) The property owner of record or his agent must 
make application through the Property Assessment Division, the 
Department of Revenue, Mitchell Building, Helena, Montana, 
59620, in order to obtain a property tax exemption. An 
application must be filed, on a form available from the county 
assessment office, before March ~ 12 of the year for which the 
exemption is sought. Applications post marked after March~ 15 
will not be considered for that tax year unless the agent of the 
department or office manager determines the following conditions 
are met: 

(a) and (b) remain the same. 
(2) through (7) remain the same. 

AUTH: Sec. 15-1-201, MCA; IMP: Sec. 15-6-151 and 15-6-211, 
MCA 

3. ARM 42.19.501 is being amended to change the 
application deadline for a property tax exemption of a 100% 
disabled veteran to before March 15 in order to match the 
application deadline for the property tax assistance program. 

4. Interested parties may submit their data, v1ews, or 
arguments concerning the proposed action in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than November 1, 1996. 
5. If a person who is directly affected by the proposed 

amendments wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than November 1, 1996. 

6. If the agency receives requesLs for a public hearing on 
rhe proposed dction from either 10% or 2S, whichever is less, of 
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the persons who are directly affected by the proposed adoption; 
trom the Administr-ative <:ode Committee ot lhe Legislature; from 
a governmental subdivision, or agency; or from an association 
having no less than 25 members who will be directly affected, a 
hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Administrative Register_ Ten 
percent of those persons directly affected has been determined 
to be greater than 25. 

_// // 
i:-::!!J' u/1/~f./11------
CLEO ANDERSON 
Rule Reviewer 

M~~1s~O~N~~-----===~-
Director of Revenue 

Certified to Secretary of State September 23, 1996 
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BEFORE THE COMMISSIONER OF POLITICAL PRACTICES 
OF THE STATE OF MONTANA 

In the matter of the public 
hearing to consider whether 
new or amended rules that 
address lobbying activities 
are necessary pursuant to the 
petition submitted by Montana 
Common cause 

TO: All Interested Persons. 

NOTICE OF PUBLIC 
HEARING 

on December 13, 1996, at 9:00a.m., a public hearing 
held in Room 325 of the State Capitol Building, Helena, 
to consider whether new or amended rules that address 
activities are necessary pursuant to the petition 
by Montana Common cause (Common cause) . 

1. 
wi 11 be 
Montana, 
lobbying 
submitted 

2. on April 29, 1994, Common Cause filed a petition with the 
Commissioner of Political Practices (Commissioner) requesting the 
commissioner to "adopt rules that define and specify 'lobbying' 
activities under Montana's Lobbying Act. • common Cause's 
petition contained proposed rules, the text of which is as follows: 

LOBBYING--DEFINITIONS AND SCOPE--REPORTABLE ACTIVITIES 
(1) for purposes of this section, 
(a) "Administrative action" means any action taken 

by a public official in any agency, department, division, 
office, board or commission of state government with 
regard to any proposal, drafting, development or 
consideration of a policy, practice or rule. 
"Administrative action" does not include actions that 
are quasi-judicial or ministerial in nature. 

(b) "Individual" shall have the definition set 
forth at section 5-7-102(5), MCA. 

(c) "Legislative action" means any action by a 
legislator with regard to introduction of a bill, 
resolution or amendment or with regard to any bill, 
resolution, amendment, report, appointment, 
recommendation, nomination, election, proposed or final 
proposed rule or other matter proposed for consideration 
by or pending in the state legislature or in any 
committee of the state legislature. 

(d) "Lobbyist'' shall have the definition set forth 
at section 5-7-102(8), MCA. 

(e) "Official action" means legislative action or 
administrative action, or both, as required by the 
context in which the phrase is used so that its meaning 
is inclusive rather than exclusive. 

(f) "Payment" and "payment to influence official 
action" shall have the definitions set forth at section 
5-7-102(9) and (10), MCA. 
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(g) "Principal" shall have the definition set forth 
at section 5-7-102(12), MCA. 

(h) "Public official" shall have the definition set 
forth at section 5-7-102(13), MCA. 

(2) Pursuant to section 5-7-102(6), MCA, lobbying 
shall mean the practice of promoting or opposing 
legislative or administrative action by any public 
official. Unless otherwise exempted from the definition 
of "lobbying" by ARM section 44.12.102, lobbying 
activities shall include, without limitation: 

(a) any direct communications (including face-to
face meetings, telephone conversations or written 
correspondence) by a lobbyist with a public official to 
promote or oppose legislative or administrative action; 

(b) all time spent by a lobbyist to prepare or 
deliver testimony (including time spent by a lobbyist to 
prepare testimony for a principal that is delivered by 
another individual) promoting or opposing official action 
by any public official or group of public officials; 

(c) all time spent by a lobbyist (i) at the 
Capitol, or other meeting location of the state 
legislature, during any regular or special legislative 
session for the purpose of promoting or opposing 
legislative action, or (ii) at any interim legislative 
committee meeting whereat any pending or proposed 
legislative action is considered, on which a principal of 
the lobbyist has taken or later takes a position 
promoting or opposing said legislative action; 

(d) all time spent by a lobbyist attending a 
meeting of, or hearing before, a public official or group 
of public officials whereat any pending or proposed 
official action is considered, on which a principal of 
the lobbyist has taken or later takes a position 
promoting or opposing said official action; 

(e) all time spent by a lobbyist tracking the 
progress of, analyzing, or otherwise monitoring pending 
or proposed legislative or administrative action that is, 
or that will be, promoted or opposed by a principal of 
the lobbyist; 

(f) all time spent by a lobbyist to develop or 
implement a lobbying campaign or strategy, including time 
spent working with other lobbyists, for the purpose of 
promoting or opposing official action; and 

(g) all time spent by a lobbyist to develop or 
implement an advertising campaign for the purpose of 
promoting or opposing official action. 

(3) Pursuant to section 5-7-208, MCA, a principal 
shall report all payments made for the following lobbying 
activities, without limitation: 

(a) all payments made to a lobbyist to influence 
official action, including payments made for any lobbying 
activity specified in subsection (2); and 

(b) payments in which the principal reimburses a 
lobbyist for costs of the lobbyist's support staff, 
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including secretaries, administrative staff, or any other 
individuals, in proportion to their time spent on 
lobbying activities. 

(4) (a) Except as otherwise provided in paragraphs 
(b) and (c) herein, a lobbyist who is paid by a 
principal to be present 

(i) at the Capitol, or other meeting 
the state legislature, during any regular 
legislative session or at any interim 
committee meeting, or 

location of 
or special 
legislative 

(ii) at a meeting of, or hearing before, a public 
official or group of public officials concerning any 
potential administrative action 

is receiving a payment to influence official action, 
which must be reported by the principal pursuant to 
section 5-7-208, MCA. 

(b) In each lobbying report submitted pursuant to 
section 5-7-208, MCA, a principal must either (i) declare 
payments made to a lobbyist for the activities identified 
in paragraph (a) herein, or (ii) provide a detailed 
explanation demonstrating that the principal was not 
paying the lobbyist to be present at the locations 
identified in paragraph (a) herein in order to influence 
official actililn. 

(c) Even if a principal declares that it made no 
payments for lobbying activities during a reporting 
period, the principal must file a lobbying report 
providing the explanation required in paragraph (b) (ii), 
if the principal made a payment to a lobbyist for an 
activity described in paragraph (a) • 

(5) A principal who is a governmental entity and 
who claims a reporting exemption pursuant to section 5-7-
211, MCA, must file an explanation setting forth the 
statutory basis of such exemption in lieu of filing the 
report required by section 5-7-208, MCA. such 
explanations must be filed on the same time schedule set 
forth tor filing lobbying reports in section 5-7-208, 
MCA. Payments for lobbying activities not falling within 
the exemptions set forth in section 5-7-211, MCA, must be 
reported in accordance with this section. 

(6) Pursuant to section 5-7-108, MCA, the 
Commissioner will issue an order of noncompliance for any 
explanation filed pursuant to subsections (4)(b) (ii) or 
{5), if the commissioner finds that such explanation does 
not adequately substantiate the principal's claim that no 
payment was made to influence official action or that 
such payment is exempted from being considered a lobbying 
payment pursuant to section 5-7-211, MCA. 

3. The Commissioner states no opinion at this time regarding 
whether or not the rules proposed by common Cause are necessary. 
A hearing to determine whether rules are necessary is required 
based on the Montana Supreme court's ruling in Common Cause of 
Montana. et al, y. Ed Argenbright, et al,, 53 st. Rptr. 386, 917 
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P.2d 425 (1996). The Montana Supreme Court stated: 

Although section 5-7-111, MCA, requires the Commissioner 
to adopt rules "as necessary,· that discretionary phrase 
does not permit the Commissioner to circumvent the 
initial directive that he "shall" adopt rules. The 
Commissioner has the ultimate discretion to determine 
what, if any, rules are necessary. He cannot, however, 
in the face of a petition alleging the necessity for 
rules, deny the petition without first conducting a 
hearing as to the question of necessity, ... 

Common Cause of Montana, 53 st. Rptr. at 390, 917 P.2d at 431. The 
scope of the hearing will therefore be limited to a determination 
of whether rules are necessary. If, following the hearing, a 
determination is made that rules are necessary, the Commissioner 
may schedule additional rulemaking proceedings. 

4. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to Ed Argenbright, 
Commissioner of Political Practices, 1205 Eighth Avenue, P.O. Box 
202401, Helena, MT 59620-2401, and must be received no later than 
December 20, 1996. 

5. Jim Scheier has been designated to preside over and 
conduct the hearing. 

Pract1ces 

Certified to the secretary of State ~~-/. I Cr 
1 

/1 q {, 
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BEFORE THE SECRETARY OF STATE 
OF THE STATE OF MONTANA 

In the matter of the 
proposed amendment of ARM 
1.2.419 regarding scheduled 
dates for the Montana 
Administrative Register 

TO; All Interested Persons. 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT OF 
ARM 1.2.419 FILING, 
COMPILING, PRINTER PICKUP 
AND PUBLICATION OF THE 
MONTANA ADMINISTRATIVE 
REGISTER 

1. On October 24, 1996, a public hearing will be held at 
10;00 a.m. in the Secretary of State's Office Conference Room at 
room 225 of the Capitol Building at Helena, Montana, to consider 
the proposed amendment of ARM 1.2.419 regarding the scheduled 
dates for the Montana Administrative Register. 

2. The rule as proposed to be amended provides as follows; 

1.2.419 FILING, COMPILING, PRINTER PICKUP AND PUBLICATION 
SCHEDULE FOR THE MONTANA ADMINISTRATIVE REGISTER 

(1) The scheduled filing dates, time deadlines, compiling 
dates, printer pickup dates and publication dates for material 
to be published in the Montana Administrative Register are 
listed below; 

19%97 Schedule 

January ~.§_ 

January H21 
JaRHaFj 29 
February HJ 
February ~18 

March HJ 
March -25-17 

Compiling 

January '3-1 
January H22 
JaRHal')' 30 
February Hi 
February iM'll 

March Hi 
March ~18 

31 April *1 
April 3-&1_2 

•'•f'l'il lSMarch 
April ;>.914 
~April 
May ~12 
June ±l>J 
June Mll 

28 May-±4April 29 
May ;wu 

July &l 
July ~11 

August Hi 
August ~1.§. 

September ~J 
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June HJ 
June i!-'>17 

July ~!! 
July 3{122 

August H.::!_ 
August 2-'1-12 

September MJ 

Printer Pickup Publication 

January +.§. 
January H2J. 
JaflHal"} 31 
February ±42. 
February ~20 

March H.::!_ 
March iM'19 
April H£ 
May--±April 16 
Hay-1-5April 30 
May 3-&ll 
June Hi 
June U.l§. 

July W2 
July M2J. 

August H.§_ 
August U20 

September -l-±i 

January H16 
January i!-'>JQ 
FeaHtaFf B 
February i!-i!ll 
~4af'efi 1 
February 27 
March iH.-ll 
~March 27 
April i!-'>10 
May--9-April 24 
May ~.§. 

~~ 
June ~li 
~ 
June 26 
July -Hil.I 
,'\H':'fHEit 8 
July 31 
August ~ll 
Septemher 5 
August 28 
September -±911 
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September i812 September *li. SepLernber il-5-1 7 Oetobet 3 
Segtember 25 

Oe!'ooeet' H Oeeobet' i5 October *1 October *~ Segtember 29 Segtember 30 
October iH>ll October i!-91.2_ October 3-ttl.§. PloYembet' 7 

OcJ;,ob~r 23 
No.emeeF 8 No'relfteet lil No'o'effteet' 13 November il-l-.§. 
October 27 October 28 October 29 
November il-5-1 0 November U12 November R.U Beeembet' 5 

November 20 
fleeelftbet' 9 Beee!ftbet' 19 Beeemeet' 11 December H.1. 
NQvember 24 f:lovember 25 November 26 
D~::cemb~r 8 December 9 Decemb~r 10 Decemb~r 18 

(2) Remains the same. 

AUTH; Sec. 2-4-312, MCA IMP, Sec. 2-4-312, MCA 

3. The rule is proposed to be amended to set dates 
pertinent to the publication of the Montana Administrative 
Register during 1997. 

4. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. 
Written data, views or arguments may also be submitted to 
Kathy Lubke, Administrative Rules Bureau, Secretary of State's 
office, State Capitol, 1236 Sixth Avenue, Helena, Montana 
59620, and must be received no later than October 31, 1996. 

5. Kathy Lubke, address given in paragraph 4 above, has 
been designated to preside over and conduct the hearing. 

Ml KE COONEY b-v ;LJ,{.Jk ? ~/_.__. 
Secretary of Stat« d~~ 

Dated this 23th day of September 1996. 
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BEFORE THE BOARD OF ALTERNATIVE HEALTH CARE 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment l 
and adoption of rules pertaining) 
to fees, renewal, unprofessional) 
conduct, licensing of out-of- ) 
state applicants, certification ) 
for specialty practice of l 
naturopathic childbirth ) 
attendance, naturopathic ) 
physician continuing education, ) 
and direct entry midwife l 
apprenticeship requirements ) 

TO: All Interested Persons: 

NOTICE OF AMENDMENT AND 
ADOPTION OF RULES PERTAIN
ING TO THE ALTERNATIVE 
HEALTH CARE INDUSTRY 

1. On August 22. 1996, the Board of Alternative Health 
Care published a notice of proposed amendment and adoption of 
rules pertaining to the alternative health care industry at 
page 2230, 1996 Montana Administrative Register, issue number 
16. 

2. The Board has amended ARM 8.4.301, 8.4.302, 8.4.303, 
8.4.403, 8.4.405, 8.4.503, 8.4.507 and 8.4.508 and adopted new 
rules I (8.4.510), II (8.4.305) and III (8.4.306) exactly as 
proposed. 

3. No public comments or testimony were received. 

BOARD OF ALTERNATIVE HEALTH CARE 
MICHAEL BERGKAMP, ND, CHAIRMAN 

BY: {JHv /?&, • 2~ 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, September 23, 1996. 
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BEFORE THE BOARD OF PLUMBERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment, ) CORRECTED NOTICE OF 
and adoption of rules pertaining) AMENDMENT 
to the plumbing industry ) 

TO: All Interested Persons: 
1. On August 8, 1996, the Board of Plumbers published a 

notice of proposed amendment and adoption of rules pertaining 
to the plumbing industry at page 2081, 1996 Montana 
Administrative Register, issue number 15. On September 19, 
1996, the Board published a notice of adoption at page 2426, 
1996 Montana Administrative Register, issue number 18. 

2. ARM 8.44.412 should have been amended as follows in 
the original notice. 

"8.44.412 FEE SCHEDULE 
(1) through (9) will remain the same. 
(10l Out-of-state licensure fee 
(11) Temporary practice permit f~e 

3. Subsections (10) and (11), shown above, were 
inadvertently numbered incorrectly in the original notice. The 
replacement pages for this rule were submitted for the 
September 30, 1996 filing date. 

BOARD OF PLUMBERS 
DICK G VER, CHAIRMAN 

BY: 
~ANN~~IE~M~.~8~AR~~~~~~~C~O~UN~S~E~L 
DEPARTMENT OF COMMERCE 

~"~ x C?~ ANNf'!. BARTOS:Ji~REVIEWER 

Certified to the Secretary of State, September 23, 1996. 
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BEFORE THE BOARD OF SANITARIANS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment, 
repeal and adoption of rules 
pertaining to sanitarians 

CORRECTED NOTICE OF 
AMENDMENT 

TO: All Interested Persons: 
1. On March 7, 1996, the Board of Sanitarians published a 

notice of proposed amendment, repeal and adoption of rules 
pertaining to sanitarians at page 626, 1996 Montana 
Administrative Register, issue number 5. On April 25, 1996, 
the Board published a notice of public hearing at page 985, 
1996 Montana Administrative Register, issue number 8, because a 
sufficient number of individuals requested that the Board hold 
a public hearing. On July 18, 1996, the Board published a 
notice of adoption at page 1965, 1996 Montana Administrative 
Register, issue number 14. 

2. The last sentence of subsection (2) in ARM 8.60.415, 
"The supervising sanitarian must file quarterly reports with 
the board regarding the status and progress of the sanitarian
in-training." was inadvertently omitted from the original 
notice and the adoption notice. That sentence will remain the 
same as it currently appears in the administrative rules. 
Subsection (2) should have been amended in the adoption notice 
as shown below: 

8.60.415 SANITARIAN-IN-TRAINING (1) will remain the same 
as shown in the adoption notice. 

(2) A sanitarian-in-training must work under the ~ 
supervision of a licensed sanitarian. The supervising 
sanitarian must submit a plan for supervision for approval by 
the board. The supervising sanitarian must file quarterly 
reports with the board regarding the status and progress of the 
sanitarian-in-training. 

(a) will remain the same as shown in the adoption notice. 
(i) an estimate of time of ~ supervision provided 7 ; 
(ii) number of hours of training to be provided per -

month7 _;_ and 
(iii) through (4) will remain the same as shown in the 

adoption notice. 
3. The replacement pages for this rule were submitted 

for the September 30, 1996 filing date. 

BOARD OF SANITARIANS 
MELISSA TUEMMLER, CHAIRMAN 

BY' a (t, .\&.,b 
ANNIE ~TOS, CHIEF COUNSEL 
DEPARTME~ COMMERCE 

ANNIE M. BARTOtRYi:"i.~ 
Certified to the Secretary of State, September 23, 1996. 
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BEFORE THE BOARD OF VETERINARY MEDICINE 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
repeal and adoption of rules 
pertaining to fees, application ) 
requirements, temporary permits,) 
examinations, annual renewals, ) 
continuing education, unprofes- ) 
sional conduct, applications for) 
certification of embryo trans- ) 
fer, unprofessional conduct for ) 
embryo transfer, disciplinary ) 
actions and advisory committee ) 

TO: All Interested Persons: 

NOTICE OF AMENDMENT, REPEAL 
AND ADOPTION OF RULES PER
TAINING TO THE PRACTICE OF 
VETERINARY MEDICINE AND 
EMBRYO TRANSFER 

1. On August 22, 1996, the Board of Veterinary Medicine 
published a notice of proposed amendment, repeal and adoption 
of rules pertaining to the practice of veterinary medicine and 
embryo transfer at page 2253, 1996 Montana Administrative 
register, issue number 16. 

2. The Board has adopted ARM 8.64.402, 8.64.501, 
8.64.502, 8.64.503, 8.64.504, 8.64.505, 8.64.508, 8.64.509, 
8.64.802 and 8.64.807; repealed ARM 8.64.405 and 8.64.701; and 
adopted new rules I (8.64.407) and II (8.64.408) exactly as 
proposed. 

3. The Board received one comment in support of the 
Board's intention to adopt the rules. The Board acknowledges 
the comment. No other comments or testimony were received. 

BOARD OF VETERINARY MEDICINE 
W. DEAN HOLMES, DVM, PRESIDENT 

BY: a/--1..( -ut . B'u.)::2 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, September 23, 1996. 
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BEFORE THE BUSINESS DEVELOPMENT DIVISION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to the 
Microbusiness Advisory Council 

TO: All Interested Persons: 

CORRECTED NOTICE 
OF AMENDMENT 

1. On March 7, 1996, the Business Development Division 
published a notice of proposed amendment of rules pertaining to 
the Microbusiness Development Council at page 636, 1996 Montana 
Administrative Register, issue number 5. On August 8, 1996, 
the Board published a notice of adoption at page 2166, 1996 
Montana Administrative Register, issue number 15. 

2. The Division inadvertently omitted an amendment to the 
existing language in ARM 8.99.404(5) (d) in the original notice 
and stated that it would stay the same, but be renumbered (c). 
Subsection 8.99.404(5) (d), now (4) (c), should have been amended 
in the original notice as follows: 

8.99.404 CERTIFICATION Of REGIONAL MICROBUSINESS 
DEVELOPMENT QQRPO&ATIQNS (1) through (4) (b) will remain the 
same as adopted. 

+at ~ In regions with proposals for certification from 
more than one organization, the department will convene and 
chair a regional evaluation committee. Nominations for 
membership to the committee will be solicited from groups 
including, but not limited to, proposers from that region, 
local governments, certified community lead organizations, 
financial institutions, business assistance groups, women, and 
representatives of low-income and minority populations. The 
committee will attempt, through negotiation, to arrive at a 
consensus proposal from the region. If, however, in the 
opinion of the chair and a majority of the committee a 
consensus cannot be reached in a timely fashion, then the 
committee will evaluate the competing proposals or any modified 
proposals that have emerged from negotiation, ~sia~ tae 
e·~l~atiaa tefffl aaa metfiea preseribea ia s~sseetiaa f5) fhl 
abe¥8, and will select by means of that evaluation a single 
proposal to be forwarded to the department for certification 
review. 

(5) will remain the same as adopted. 

3. Replacement pages for this amendment were submitted 
tor the September 30, 1996 filing date. 

BUSINESS DEVELOPMENT DIVISION 

BY: (il_v ~4~~-. 
ANNI ~BARToS, CHIF COUNSEL 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, September 23, 1996. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
16.8.1903, regarding air quality 
operation fees, and 16.8.1905, 
regarding air quality permit 
application fees. 

To: All Interested Persons 

NOTICE OF 
AMENDMENT OF RULES 

(Air Quality) 

1. On July 18, 1996, the board published notice of the 
proposed amendments at page 1928 of the Montana Administrative 
Register, Issue No. 14. 

2. The rules were amended as proposed, with no changes. 
3. A public hearing was held on August 15, 1996, on the 

proposed amendments. Comments on the proposed amendments are 
summarized below and the board's responses follow: 

COMMENT: Dexter Busby, Montana Refining Company, Great Falls, 
MT. Mr. Busby stated that the internal reorganization of the 
Department, coupled with changes to Clean Air Act Title V 
requirements and the recent de minimis rule changes, should 
result in a substantial reduction in permit workloads. He 
predicted that these changes, if properly implemented by the 
Department, should result in cost savings for the Department. 
Mr. Busby also testified that Montana Refining Company would pay 
about ten percent more in fees under the new fee schedule. Mr. 
Busby stated that the Department's expected FY 97 spending 
increase is not justified in light of his predicted cost 
savings, and in light of the existence of year-to-year carry
over funds. 

Mr. Busby also suggested that the Department should be 
audited to determine if appropriations were being spent only for 
authorized activities. Of particular concern to Mr. Busby was 
the whereabouts of the interest earned on the $500,000 in carry
over funds from FY 96. 

RBSPONSI: The 1991 Montana Legislature gave the former Board of 
Health and Environmental Sciences, now Board of Environmental 
Review, the authority to establish annual operating fees and air 
quality application permit fees under Section 75-2-111 (5), MCA. 
The 1991 legislation was designed in part to comply with Title 
V of the Clean Air Act Amendments of 1990 [42 U.s.c. Section 
7661a (b) (3)) requiring that states charge permit fees to 
adequately fund air pollution prevention programs. The proposed 
fees are necessary for the Department of Environmental Quality 
to pay the costs of Montana's air quality permit, compliance and 
enforcement (not including court costs or litigation expenses) 
activities. 

The Montana Legislature adopted a "Statement of Intent" in 
conjunction with House Bill 652, the legislation which amended 
Section 75-2-111 (5), MCA, in 1991. The Statement of Intent 
explains that the "[B]oard's rules defining the fee structure to 
be used by the department shall ensure that the fees charged 
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will not collect, in the aggregate, more than is authorized and 
appropriated by the legislature to the department for the 
development and administration of the permitting program." 

The Department sought the assistance of the Clean Air Act 
Advisory CaDIDlittee (CAAAC) established by Section 2-15-2106, 
MCA, on this rulemaking. The CAAAC considered but did not 
object to the proposed rulemaking. 

In conjunction with this rulemaking, the Department 
reported to the Board of Environmental Review on the results of 
last year's fee collections and program expenditures. section 
75-2-220 (3), MCA, requires that the Board "shall by rule 
provide for the annual adjustment of all fees assessed for 
operating permit applications under 75-2-217 and 75-2-218 to 
account far changes to the consumer price index, as required by 
Subchapter V of the federal Clean Air Act." This rulemaking 
serves to satisfy this statutory fee review requirement. 

One of the regulated pollutants for which the fees are 
collected, "total particulate", is proposed to be changed to 
"PM-10 11 (particulate matter of less than or equal to 10 
micrometers in aerodynamic diameter as defined in ARM 16.8.701 
(31)) in the rule amendments to reflect guidance issued by the 
u.s. Environmental Protection Agency (EPA). The EPA's October 
16, 1995, guidance clarifies that the only regulated form of 
particulate matter under the Clean Air Act is PM-10 emissions. 

The proposed amendments will raise the fees charged from 
$14.00 to $15.50 per ton of total particulate, sulfur dioxide 
and lead, and from $3.50 to $3.88 per ton for oxides of nitrogen 
and volatile organic compounds. In contrast, Title v of the 
federal Clean Air Act Amendments of 1990 set an across-the-board 
minimum permit fee of $25 per ton of regulated pollutant for the 
year 1990, with incremental raises in the fee each year based on 
the percentage increase of the Consumer Price Index over that 
Index as it existed in 1989 (see 42 u.s.c. Section 7661a 
(b) (3) (B) (i) and (v)). The minimum federal fee was $30.07 per 
ton of regulated pollutant in 1995. However, Montana's fees are 
less than the federally-mandated minimums because 42 U.S.C. 
Section 766la (b) (3) (B) of the Clean Air Act Amendments of 1991 
allows a state permitting authority to collect fees less than 
the per ton minimum if it can demonstrate that the fees 
collected are sufficient to cover all reasonable costs of the 
state's permit program. 

The Legislature appropriated $1,873,966 for fiscal year 
(FY) 1996. However, the Department collected $14,478.43 less 
than was appropriated in FY 96. In FY 97, the Department plans 
to carry-over $500,000 from FY 96. There is carry-over money 
because the Department was unable to classify and hire employees 
in FY 96 to fill all of the positions authorized by the 
Legislature. Four of the five positions have since been filled. 
The $500,000 in carry-over money will be used by the Department 
to reduce the appropriation in FY 97. 

The Department expects to collect $35,366 in major open 
,burning permit fees and $1,312,658.62 in operating permit fees 
in FY 97. Together with the $500,000 in carry-over funds, the 
total expected program fund for FY 97 is expected to be 
$1,848,024.62. There will be a $246,828.95 decrease in fees 
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collected for FY 97 from the fees collected in FY 96. The 
appropriation for FY 97 is less than the $2,097,401 authori~ed 
by the Montana Legislature. The FY 97 appropriation was less 
than the amount authorized by the Legislature because an 
expected decrease in federal grant funds did not materialize. 

The change from using "total particulate" in the ARM fee 
schedules to "PM-10 11 would have resulted in less fees collected 
because PM-10 is only one constituent of total particulate. The 
fee raises proposed in this rulemaking are calculated to off-set 
the expected reduction in fees collected that would have 
resulted from using PM-10 as the regulated pollutant rather than 
total particulate. 

The Department continues to work with the Fee Review 
Subcommittee of the Clean Air Act Advisory Committee to develop 
fee schedules that are fair and equitable to the regulated 
community, and sufficient for funding the permit program. 

The expenditures should be relatively equal to 
appropriations for FY 97 resulting in little if any carry-over 
funds from FY 97 to FY 98. The Department is behind in its 
program workload due to its inability to fill new program 
positions until April of 1996. Any overall program savings 
reali~ed through reorganization of the Department would be used 
to off-set fees for subsequent years. It is unclear at this 
time whether such savings will actually occur. There is no 
evidence tending to prove that the reorganization will result in 
reduced costs to the air quality permit program. 

The total tees to be collected under the proposed fee 
schedules are projected to be less than were collected by the 
Department in FY 96. There is, however, expected'to be a slight 
shift in fee burden from certain emission sources to other 
sources due to the change from basing fees on "total 
particulate" to basing fees on "PM-10." This shifting might 
account for Dexter Busby's predictions that his employer, 
Montana Refining Company, will pay 10 percent more in fees next 
year under the proposed rulemaking. Some sources may be 
adversely impacted through an increase in fees, while some other 
sources may be beneficially impacted through a reduction in 
fees. However, the rule amendments are expected to have an 
overall effect of reducing the total amount of fees collected in 
FY 97 as compared to FY 96. The expected FY 97 fee revenues are 
also well below the amount appropriated by the Legislature. The 
Board of Environmental Review has the discretion to not take any 
action on these proposed rules, or to take another action (e.g., 
different fee schedules). However, a "no action" approach might 
risk federal intervention if it appears that the air quality 
permit fees will not generate adequate revenues to run the 
program. A 11 no action" approach would also put the Department's 
rules at odds with EPA's october 16, 1995, guidance concerning 
the use of "PM-10" over "total particulate" as the preferred 
measure of regulated pollutant. The Department proposed these 
fee schedules in the absence of any alternative proposals from 
the Clean Air Act Advisory Committee or individual emission 
sources. Any attempt to further adjust the fee schedule at this 
time will likely merely shift without balancing the fee burden. 
If the regulated industries could not come to a consensus on a 
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fair and equitable fee schedule, there is no reason to believe 
that the Board of Environmental Review will fare any better. 

No testimony or evidence was presented by any party proving 
that the proposed fee increases will result in the Department 
collecting more or less money than is necessary to adequately 
administer the air quality permit program. The proposed fee 
schedules are expected to raise enough money to adequately 
administer the air quality permit program. 42 u.s.c. Section 
766la (b)(J) requires that the State of Montana demonstrate to 
the EPA that the air quality permit "program will result in the 
collection, in the aggregate, from all sources ... "an amount 
sufficient to run the program. 

Several commentators expressed concern over the eventual 
destination of interest on air quality permitting program funds 
carried-over from one fiscal year to the next. The implication 
was that, contrary to Legislative directive, air quality permit 
fee revenues were being spent on non-program activities when the 
interest from those revenues is deposited into the state general 
fund. The Department has no control over the interest generated 
from program revenues or carry-over funds unless the legislation 
creating the special revenue account specifically directs that 
interest be retained in that account. There is no specific 
statutory authority for the Department to retain the interest 
generated from the carry-over funds at issue here. 

COMMENT: John Cobb, Augusta, MT. Mr. Cobb wrote on July 25, 
1996, to express his concerns that the fee increases not be used 
to pay for Department expenses related to reorganization, or for 
other programs within the Department. He also expressed concern 
that the fees should not be increased if the internal 
reorganization was preventing Department personnel from 
maintaining air quality monitoring at the same levels as prior 
to reorganization. 

RESPQHSB: No reorganization costs are included in the proposed 
fee schedules and the Department's reorganization has not 
changed program monitoring. Most of the monitoring is paid tor 
with federal grant money so that the fees proposed here do not, 
for the most part, reflect monitoring costs. 

COMMiftTI Gail Abercrombie, Montana Petroleum Association, 
Helena, MT. Ms. Abercrombie calculates that there will be a 
35.9 percent increase in spending for the Department's air 
quality permit program from FY 96 to FY 97 despite an overall 
decrease in the amount of fees collected. She is concerned 
about the large increase in spending for FY 97. She also asks 
"where does the interest go on [the carry-over] funds or on any 
of the permit fees collected before being expended by the 
Department?" 

RESPOHSIS: The FY 96 budget included five new positions which 
·were not immediately filled due to the time it takes to create 
and classify position descriptions, advertise the positions, 
interview, and hire. one of the positions is yet to be filled. 
The vacant new positions resulted in $300,000 in savings over FY 
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96. An additional $100,000 contingency fund that was not spent 
in FY 96 was also carried-over to FY 97. The final $100,000 in 
carry-over funds was the result of a Department-wide spending 
freeze during FY 96. The projected spending for FY 97, while 
more than was actually spent in FY 96, is merely the expected 
result of fully staffing all positions authorized by the 
Legislature. There may be carry-over funds from FY 97 to FY 9B 
as a result of employee turn-over and vacancy savings. However, 
the carry-over is expected to be much less that $500,000. The 
Department will reassess the fee schedules in future years if 
there are carry-over funds with a fully-staffed program. 

See the response to Dexter Busby's comments above for a 
discussion of the Department's lack of authority for retaining 
interest earned on permit program funds. 

COMKIITI Don Allen, Montana Wood Products Association, Helena, 
MT. Mr. Allen also appeared neither in favor nor in opposition 
of the proposed rule amendments. However, Mr. Allen expressed 
some concerns over the effect of incremental fee increases over 
time on the timber industry. According to Mr. Allen, the wood 
products industry believes that the Department tried to be fair 
in the proposed fee increases. He stated that the wood products 
industry supports what the Department is asking for. 

Mr. Allen echoed Mr. Busby's concerns that there be some 
assurances that the fees collected be spent only on authorized 
activities. He stated that while the wood products industry 
does not oppose this fee increase, it is only a cautiously 
reserved endorsement of the proposed amendments due to concerns 
about automatic fee escalation. 

RISPONSII The Department predicted during the 1995 Legislative 
session that permit fee appropriations must be raised to off-set 
an expected decrease in the EPA grant. However, the federal 
grant did not decrease during the 1996-97 biennium. As a 
consequence, no off-setting fee increase was factored into the 
proposed rule amendments. The Board of Environmental Review can 
address Mr. Allen • s concerns each year when it reviews and 
adjusts the permit fee assessments as required by Section 75-2-
220 (3), MCA. The Legislature can also address these concerns 
in 1997, and thereafter every other year, when it meets to 
consider upcoming biennium appropriations. 

See the response to Dexter Busby's comments above for a 
discussion of the Department's lack of authority for retaining 
interest earned on permit program funds. 

BOARD OF ENVIRONMENTAL REVIEW 

~N~~on 
Reviewed by: 

Certified to the Secretary of State September 23. 1996 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rules 26.4.107M through 26.4.107P 
pertaining to enforcement and 
penalties. 

To: All Interested Persons 

NOTICE OF 
AMENDMENT OF RULES 

(Hard Rock) 

1. On July J, 1996, the board published notice of proposed 
amendment of rules at page 1786 of the Montana Administrative 
Register, Issue No. 13. 

2. The rules were amended as proposed, with no changes. 

3. No comments were received. 

BOARD OF ENVIRONMENTAL REVIEW 

by(l~~ cniDYE:O~erson 

Reviewed by 

Certified to the Secretary of State September 23. 1996 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the adoption 
of Rules I through XVII 
pertaining to home infusion 
therapy 

NOTICE OF THE ADOPTION 
OF RULES 

TO: All Interested Persons 

1. on April 4, 1996, the Department of Public Health and 
Human Services published notice of the proposed adoption of 
Rules I through XVII pertaining to home infusion therapy at page 
883 of the 1996 Montana Administrative Register, issue number 7. 

2. The Department has adopted [RULE II] 16.32.702 HOME 
INFUSION THERAPY: RESPONSIBILITY FOR SERVICES; [RULE 
III) 16.32.703 HOME INFUSION THERAPY: ADMINISTRATOR; [RULE 
IV) 16.32. 704 HOME INFUSION THERAPY: ADMINISTRATION OF 
MEDICATION AND TREATMENT; [RULE VIII) 16.32.708 HOME 
INFUSION THERAPY: QUALITY ASSESSMENT; [RULE X) 16.32. 712 
HOME INFUSION THERAPY: PHARMACY POLICY AND PROCEDURE MANUAL; 
[RULE XI) 16.32.713 HOME INFUSION THERAPY: PHYSICAL 
REQUIREMENTS FOR PHARMACIES; [RULE XII) 16.32.714 HOME INFUSION 
THERAPY: DISPENSING OF STERILE PHARMACEUTICALS; [RULE 
XIII] 16.32.715 HOME INFUSION THERAPY: PHARMACY PERSONNEL; 
[RULE XIV) 16.32.716 HOME INFUSION THERAPY: LABELING; [RULE 
XV] 16. 32.717 HOME INFUSION THERAPY: ANTINEOPLASTIC DRUGS; 
[RULE XVI] 16.32.718 HOME INFUSION THERAPY: DISPOSAL OF 
ANTINEOPLASTIC, INFECTIOUS, AND HAZARDOUS WASTES; and (RULE 
XVII) 16.32.719 HOME INFUSION THERAPY: DELIVERY OF 
MEDICATIONS; as proposed. 

3. The Department has adopted the following rules as 
proposed with the following changes from the original proposal. 
New language being added is underlined. Language to be deleted 
is interlined. 

(RULE I] 16.32.701 HOME INFUSION Tt1.EEA.t'Y.:. 
DEFINITIONS In addition to the definitions in 50-5-101, MCA, 
the following definitions apply to this subchapter: 

(1) remains as proposed. 
(2) "Biological safety cabinet" means a containment unit 

suitable for the preparation of low to moderate risk agents 
where there is a need, according to national sanitation 
foundation s~tandard 49 for class II biohazard cabinetry. as 
revised May 1992, for protection of the product, personnel, and 
environment. The department hereby adopts and incorporates by 
~~terence national sanitation foundation standard 49 for class 
II biohazard cabinetry. as revised May 1992. promulgated by the 
National Sanitation Foundation International, 3475 Plymouth 
Road, P.O. Box 1468. Ann Arbor, Michigan 48113. A copy of 
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national sanitation foundation standard 49 may be obtained from 
the Department of Public Health and Human Services, Licensing 
Bureau Co9swell Building, P,O. Box 202951, Helena, Montana, 
59620-2951, 

(3) and (4) remain as proposed. 
(5) "Enteral" means a preparation compounded in a class 

100 envirooment and dispensed by a pharmacist and administered 
within or by way of the intestine. 

(6) remains as proposed. 
(7) "Parenteral" means a sterile preparation of drugs for 

injection through one or more layers of the skin with infusion 
administration time egual to or greater than 15 minutes. 

(B) through (11) remain as proposed. 
( 12) "Sterile pharmaceutical or product" means a dosage 

form free from living micro-organisms (aseptic). 

AUTH: 50-5-103, MCA 
IMP: 50-5-103 and 50-5-~13, MCA 

(RULE V] 16.32.705 HOME INFUSION THERAPY: CLINICAL 
St:RVICES ( 1) Each horne infusion therapy agency-,-in 
colisttltatiun with any cont~acted pattie;,, if applicable, shall: 

(a) provide clinical and laboratory data concerning each 
patient to the pha~macist any contracted party providing 
services to the patient; 

(b) report, in a timely manner, any abnormal values to the 
pha~macist and prescribing practitioner and any contracted party 
providing services to the patient; ~ 

(c) ensure that each patient complies with and adheres to 
the home infusion regimen;~ 

(2) Each home infusion therapy agency, and any contracted 
party providing services to the patient, together, shall: 

(1) (d) through (1) (f) (vi) remain as proposed but are 
renumbered (2) (a) through (2) (c) (vi). 

(2) through (3) remain as proposed but are renumbered (3) 
through (4). 

AUTH: 50-5-103, MCA 
IMP: 50-5-103 and 50-5-~13, MCA 

(RULE VI] 16. 32. 706 HOME INFUSION THERAPY: EDUCATION 
SERVICES (1) 
co11sttltation with 
contracted party 

Each home infusion therapy agency, in 
any eont~acted pattie;,, if applicable and any 
~rovidinQ services to the patient toQether, 

shall: 
(1) (a) and (1) (b) remain as proposed. 

AUTH: 50-5-103, MCA 
IMP: 50-5-103 and 50-5-213, MCA 

[RULE VIIJ 16,32,707 HOME INFUSION THERAPY: HOME CARE 
RECQEO (1) Each home infusion therapy agency, in consultation 
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with fillY conlr!!Ct@d p!!tties, if !!pplic!!ble and any contracted 
party providing services to the patient, together, shall 
establish and maintain for each patient accepted for care, a 
home care record which must include the following information: 

(l)(a) through (2) remain as proposed. 
(3) The home infusion therapy agency, in consnlt!!tion with 

11ny contr!!cl@d p!!rties, if ~tpplic!!bl@ and any contracted party 
providing seryices to the patient. together, shall develop a 
plan of care within 3 working days of the initiation of therapy, 
which must include: 

(3) (a) through (3)(c) remain as proposed. 
(d) the estimated length of service; 
(3) (e) through (3) (k) remain as proposed. 

AUTH: 50-5-103, MCA 
IMP: 50-5-103 and 50-5-213, MCA 

[RULE IX] 16.32.711 HOME INFUSION THERAPY: PARENTERAL OR 
ENTERAL SOLUTIONS (1) In addition to the minimum requirements 
for a pharmacist and a pharmacy established by Title 37, chapter 
7, MCA, and ARM Title 8, chapter 40, any parenteral or enteral 
solution compot11tded provided by the home infusion therapy agency 
or obtained through contract with a third party pharmacy and 
provided to patients of the home infusion therapy agency must be 
prepared dispensed by a licensed pharmacist in a licensed 
pharmacy, whom and which are in compliance with the requirements 
of ARM 16.32.712 through 16.32.719 in this subchapter. 

AUTH: 50-5-103, MCA 
IMP: 50-5-103 and 50-5-213, MCA 

4. The Department has thoroughly considered all 
commentary received. The comments received and the department's 
response to each follow: 

GENERAL COMMENTS 

COMMENT #1: one commentor was concerned that where a home 
health agency is licensed as a home infusion therapy agency and 
contracts separately with a pharmacy, the pharmacy would not be 
held liable for its actions. The commentor felt that both the 
home health agency and the pharmacy should be held equally 
liable under the rules. 

RJ:;SPONSE: The statutory directive of section 50-5-213, MeA, 
provides that an agency providing home infusion therapy services 
shall directly provide either the home infusion therapy services 
or skilled nursing services and may either directly provide or 
may arrange for the provision of the other services. The 
proposed rules reflect the statutory directive of section 50-5-
213, MCA. The rules neither apportion nor predetermine 
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liability between a pharmacy and a horne infusion therapy agency, 
rather they only establish the rules and procedures applicable 
to each entity. 

COMMENT 12: One commentor felt that the rules should be 
modified to require both the agency and the pharmacy to comply 
with all the requirements contained therein. 

RESPONSE: Upon consideration, the department has amended Rule 
V (16.32.705)(Clinical Services), Rule VI (16.32.706) (Education 
Services), and Rule VII (16.32.707) (Horne Care Record), to 
clarify the responsibilities, some shared, of the horne infusion 
therapy agency and any contracted parties providing home 
infusion therapy services or skilled nursing services. 

COMMENT IJ: One cornmentor felt that the department should use 
the term "infusion therapy agency" instead of "horne infusion 
therapy," thereby regulating all infusion therapy agencies. one 
cornmentor felt that the department should use the term "client" 
instead of "patient" because it is a standard industry term used 
in health care services. 

RESPONSE: The department does not have the authority by rule to 
change the statutory terms contained in sections 50-5-101(20) 
and (21), MCA, nor to bring within its regulation all infusion 
therapy agencies. Specifically, section 50-5-101(20), MCA, uses 
the term "horne infusion therapy agency" and defines the same as 
a health care facility that provides horne infusion therapy 
services. Similarly, section 50-5-101(21), MCA, defines "home 
infusion therapy services" in part as the preparation, 
administration, or furnishings of parenteral medications or 
parenteral or enteral nutritional services to an individual in 
that individual's residence. Similarly, section 50-5-101(21), 
MCA, in its definition of "horne infusion therapy services" uses 
the term "patient" and not "client." 

COMMENT #4: One cornmentor felt that a clear definition of 
infusion therapy is required in the rules. 

RESPONSE: The department feels that the statutory term "horne 
infusion therapy services" in section 50-5-101 ( 21) , MCA, is 
clearly defined and requires no further clarification or 
expansion. 

COMMENT #5: one cornrnentor felt that the department needs to add 
definitions for parenteral and compounded medications. 
Parenteral medications should include non-compounded medications 
as well as compounded medications. 

RESPONSE: Upon consideration, the department has amended the 
definition of "parenteral" found in Rule I (16.32.701) 
(Definitions) to clearly define that term for purposes of these 
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rules. Rule I (16.32.701) was further amended by changing the 
term "sterile pharmaceutical" to "sterile pharmaceutical or 
product," as "sterile pharmaceutical" and "sterile product" are 
used interchangeably throughout the rules, with the same meaning 
attributed to each term. 

COMMENT #6: One commentor noted that there was a typographical 
error in the spelling of parenteral medications on page 7 of the 
notice. 

RESPONSE: The department noted no misspellings on page 7 of 
parenteral medications. 

COMMENT #7: Two commentors requested that the word 
"compounded," used in Rule IX (16.32.711), be changed to "non
compounded. "Several commentors requested that in Rule IX 
(16.32.711) the phase "prepared by" be changed to "dispensed by" 
so the medications can be prepared by a technician, which is an 
industry standard practice but still requires dispensing by a 
licensed pharmacist. 

RESPONSE: Upon consideration, the department has deleted the 
word "compounded" and in its place, inserted the word 
"provided," so as to include both compounded and non-compounded 
parenteral or enteral solutions. The department agrees with the 
commentors with respect to changing "prepared by" to "dispensed 
by" and has amended the rule accordingly. 

CQMMEHT #8: One commentor asked whether all home health nursing 
agencies that administer home infusion are required to be 
licensed under the proposed rules? 

RESPONSE: Pursuant to section 50-5-101(20), MCA, a home 
infusion therapy agency means a health care facility that 
provides home infusion therapy services. Home infusion therapy 
services is defined by section 50-5-101(21), MCA, in part, as 
the preparation, administration, of furnishing of parenteral 
medications or parenteral or enteral nutritional services to an 
individual in that individual's residence. If a home health 
nursing agency administers home infusion therapy services to an 
individual 1n that individual's residence, the home health 
nursing agency is required to be licensed as a home infusion 
therapy agency (or to have contracted with a licensed home 
infusion therapy agency to provide skilled nursing services) 
under Title 50, chapter 5, MCA. 

COMMENT #9: One commentor asked if all pharmacies that dispense 
IV medications for home use are required to be licensed under 
this act, noting that all pharmacies dispense injectables for IV 
use on occasion. 

RESPONSE: Any pharmacy providing home infusion therapy services 
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involving the dispensing of parenteral or enteral solutions is 
required to be licensed as a home infusion therapy agency, or in 
the alternative, under contract with a licensed home infusion 
therapy agency to provide the home infusion therapy services. 

COMMENT #10: one commentor asked how a one time patient with 
a nurse or nursing agency outside of the normal/routine service 
area would be handled, as a contract would probably not be in 
place at the time of initiating infusion services. The 
commentor noted that some situations would require same day 
setup but without reasonable time to contract with nursing in 
remote areas or other infusion businesses. 

RESPONSE: If the infusion services are provided to an 
individual in that individual's residence, and if the licensed 
horne infusion therapy agency does not provide both services, the 
licensed entity, whether it directly provides the pharmaceutical 
services or skilled nursing services, is required to contract 
with the party providing the other services in accordance with 
Rule II (16.32.702). In order to provide infusion services to 
an individual in that individual's residence, arrangement by 
contract must be in place for the provision of the service not 
provided directly by the licensed home infusion therapy agency, 
whether or not the services are provided on a one time basis or 
over a period of time. 

COMMENT Ill: One cornrnentor asked how a patient with no nursing 
involved (i.e., the family or patient would administer the 
infusion themselves) should be handled? 

RESP?NSE: Any individual receiving horne infusion therapy 
serv1ces must receive those services from a licensed home 
infusion therapy agency. Rule V (16.32.705) requires that any 
sterile product administered for the first time must be 
administered under the supervision of a licensed health care 
professional to detect, monitor, and respond to adverse drug 
reactions. It would be the responsibility of the licensed home 
infusion therapy agency to insure that a licensed health care 
professional is present to detect, monitor, and respond to 
adverse drug reactions. If a pharmacy is providing home 
infusion therapy services involving the dispensing of parenteral 
or enteral solutions to an individual in that individual's 
residence, that pharmacy is required to be licensed as a home 
infusion therapy agency, or have contracted with a licensed home 
infusion therapy agency, whether or not the individual or the 
individual's family administers the infusion. 

COMMENT #12: One cornmentor questioned whether the act applied 
to all non-hospital inpatient settings, i.e. nursing homes, 

·hospital outpatient and physician offices, to provide for 
consistent guidelines/regulations in all infusion settings other 
than hospital inpatient setting? For example, would all cancer 
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chemotherapy agents preparation outside the hospital inpatient 
setting be regulated in the same manner by requiring a vertical 
flow biohazard safety hood or would "home infusion" providers 
have to meet different standards than others who provide the 
same medications? 

RESPONSE: Pursuant to sections 50-5-101{20) and 50-5-101(21), 
MCA, these rules apply to any health care facility that provides 
home infusion therapy services to an individual in that 
individual's residence. 

COMMENT #13: One commentor asked if out-of-state "Infusion 
Providers" have to meet these same regulations as the instate 
providers and if yes, how can this be done and how will it be 
enforced? 

RESPONSE: Out-of-state infusion providers would have to meet the 
requirements of these rules and the requirements of Title 37, 
part 7, MCA, and implementing rules thereto, as specified in ARM 
8.40.1601 through 8.40.1607, pertaining to out-of-state mail 
service pharmacies. The provisions of Title 37, part 7, MCA, 
include requirements pertaining specifically to registration and 
inspections of out-of-state pharmacies. 

cOMMENT #14: one commentor commented on the importance of 
having input from both nursing and pharmacy into the provision 
of services and ensuring that the rules defined which service is 
to be provided by which entity. 

RESPONSE: The department believes, with the amendments made to 
Rule V (16.32.705)(Clinical Services), Rule VI 
(16.32.706) (Education Services), and Rule VII (16.32.707)(Home 
care Record), that the responsibilities of both nursing and 
pharmacy have been clearly defined and that the rules provide 
for sufficient input from all parties. Additionally, pursuant 
to Rule II (16.32.702) (Responsibility for Services), if a home 
infusion therapy agency contracts with a third party to provide 
either the home infusion therapy services or skilled nursing 
services, the written contract must describe the services to be 
provided by each party and the role of each party in the 
provision of those services. 

COMMENT #15: One commentor asked if a home infusion therapy 
agency would be eligible for licensure by the state based on the 
accreditation of that facility by the Joint Commission on 
Accreditation of Home Health Agency Organization. 

RESPONSE: A home infusion therapy agency would 
for licensure based on its accreditation of that 
Joint Commission on Accreditation of Home 
organization. Accreditation by the Joint 

not be eligible 
facility by the 
Health Agency 
Commission on 
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Accreditation of Home Health Agency Organizations does not mean 
that a home health agency has been accredited specifically to 
provide home infusion therapy services. However, pursuant to 
section 50-5-103(5), MCA, the department may consider as 
eligible for licensure as a home infusion therapy agency, any 
health care facility that furnishes written evidence of its 
accreditation by the Joint Commission on Accreditation of Health 
care Organizations, specifically a home infusion therapy 
organization. 

COMMENT #16: One commentor stated that the issue of enteral 
nutrition being included in home infusion licensing needs to be 
clarified and more specific noting that enteral nutrition 
formulas can be obtained from many retail outlets and may be 
obtained without a prescription. The cornrnentor asked whether 
retail stores would be considered home infusion businesses. The 
cornrnentor further noted that many people drink these supplements 
without the use of an enteral pump; it would seem appropriate to 
specify in the rules that if an enteral infusion pump is used to 
deliver the enteral product (which requires a prescription) that 
this should be considered a responsibility of the horne infusion 
company. JCAHO does not require the provision of enteral 
nutrition to be a pharmaceutical responsibility and under the 
Medicare rules the responsibility lies with the durable medical 
equipment provider. A company, as part of its clinical 
services, uses nursing staff to call and order more products and 
supplies. 

RESPONSE: With respect to enteral solutions, a retail outlet 
would not be considered a horne infusion therapy agency unless 
it, through its registered pharmacy, compounded and dispensed a 
preparation, in a Class 100 environment, pursuant to a 
prescribing practitioner's order. The-department has clarified 
the definition of "enteral" in Rule I (16.32.701) to mean a 
preparation compounded in a Class 100 environment and dispensed 
by a pharmacist and administered within or by way of the 
intestine. An enteral infusion pump would only be a requirement 
of a home infusion therapy agency if the product was compounded 
and dispensed under sterile conditions. 

COMMENT 117: one commentor noted that Rule VII I ( 16. 3 2. 7 08) 
requires the quality assessment process to include a licensed 
health care professional who is not affiliated with the home 
infusion therapy agency. A company with JCAHO accreditation is 
monitored by that entity and does not require the inclusion of 
a person from outside the company in quality assessment. If the 
state would accept JCAHO standards, an accredited company could 
utilize JCAHO as the outside entity and avoid the expense and 
extra time required to familiarize the outside health care 
professional with the process. 

RESPONSE: Pursuant to section 50-5-103(5), MCA, the department 
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may· consider as eligible for licensure as a horne infusion 
therapy agency, any health care facility that furnishes written 
evidence of its accreditation by the Joint Commission on 
Accreditation of Health Care Organizations, specifically a horne 
infusion therapy organization. If the department granted 
licensure on the basis of JCAHO accreditation, the department 
would issue such license on the basis of the JCAHO standards. 

COMMENT 118: With respect 
cornrnentor asked that the word 
word "length" with respect to 
difficult to predict the exact 

to Rule VII (16.32.707), one 
"estimated" be added before the 
the plan of care as it is often 
length of service. 

RESPONSE: The department agrees and has made the requested 
modification to Rule VII (16.32.707). 

COMMENT #19: With respect to Rule I (16.32.701) (Definitions), 
one cornrnentor noted that the definition of "Biological safety 
cabinet" referenced a national sanitation foundation standard 
49, and in such case, that standard should be incorporated by 
reference into these rules. 

RESPONSE: The department agrees and has incorporated the 
national sanitation foundation standard by reference indicating 
that a copy can be obtained from the department. 

D1rector, Publ1c Health and 
Human Services 

Certified to the Secretary of State September 23, 1996. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the adoption 
of Rules I, II, III, IV, V and 
VI pertaining to criteria for 
patient placement at the 
Montana Chemical Dependency 
Center 

NOTICE OF THE ADOPTION 
OF RULES 

TO: All Interested Persons 

1. On July 18, 1996, the Department of Public Health and 
Human Services published notice of the proposed adoption of 
Rules I, II, III, IV, V and VI pertaining to criteria for 
patient placement at the Montana Chemical Dependency Center at 
page 1958 of the 1996 Montana Administrative Register, issue 
number 14. 

2. The Department has adopted [RULE I] 20.3.601 MONTANA 
CHEMICAL DEPENDENCY CENTER: PURPOSE; [RULE III) 20.3.603 
MONTANA CHEMICAL DEPENDENCY CENTER: APPLICABILITY; [RULE IV] 
20.3.604 MONTANA CHEMICAL DEPENDENCY CENTER: CRIMINAL JUSTICE 
SYSTEM REFERRALS; and (RULE VI] 20.3.606 MONTANA CHEMICAL 
DEPENDENCY CENTER: DISCHARGE PROCESS TO LEVEL II OR I; as 
proposed. 

3. The Department has adopted the following rule~ as 
proposed with the following changes from the original proposal. 
New language being added is underlined. Language to be deleted 
is interlined. 

[RULE IIJ 20.3,602 MONTANA CHEMICAL DEPENOENCY CENTER: 
PEFINITIONS (1) through (2)(f) remain as proposed. 

(3) "Supporting documentation" means any documentation of 
the history of medical or psychiatric iufounatiou concerns which 
substantiates the need for level III care and/or negates the 
need for level IV care. 

(4) and (5) remain as proposed. 

AUTH: Sec. 53-24-209, MCA 
IMP: Sec. 53-24-301, MCA 

[RU~E V] 20.3.605 MONTANA CHEMICAL OEPENOENCY 
CENTER: APMISSIOij POLICIES ANp PROCEDURES (1) An individual 
requesting admission to MCOC or a court referral must be 
assessed as chemically dependent pursuant to ARM 20.3.214(2) (a), 
and demonstrate a severity of illness which qualifies the 
individual for level III care based on nationally recognized 
patient placement criteria. Furthermore, the certified chemical 
dependency counselor must confirm that the individual cannot 
obtain necessary care locally. If the referral smnce is other 
than a certified chemical dependency counselor, MCBC will 
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determine t:he appropriat:e level of eaJ"e plaee~ut and refer the 
person to that level of care. 

(2) remains as proposed. 
(3) The certified counselor will send the completed level 

III justification packet and supporting documentation to MCDC. 
(4) through (7) remain as proposed. 
(9) 11eee ma} refuse an admission t:hat: fails to anhe at 

the schednled date or time. 

AUTH: Sec. 53-24-209, MCA 
IMP: Sec. 53-24-301, MCA 

4. The Department has thoroughly considered all 
commentary received. The comments received and the department's 
responses to each follow: 

COMMENT #1: One written comment indicated that Rule II(3) 
(20.3.602) is unclear whether the information regarding medical 
and psychiatric issues is to be provided by a physician or a 
psychiatrist. This should be clarified. 

RESPONSE: This section has been clarified to indicate that this 
information can be provided via existing documentation that 
indicates a history of psychiatric or medical concerns. 

COMMENT #2: There was one comment at the public hearing 
regarding Rule IV(l) (20.3.604). It was in reference to the 
last sentence of that section which discussed a referral source 
other than a certified chemical dependency counselor. They felt 
this should be deleted. 

RESPONSE: 
deleted. 

The department agrees, this sentence has been 

COMMENT #3: The term "supporting documentation" was included in 
the definition section Rule II (20.3.602) and should be added to 
Rule V(J) (20.3.605). 

RESPONSE: This term was overlooked when the original rule was 
written. It has been added to clarify what is required for 
documentation. 

CQMMEHT #4: Two written comments and one comment at the public 
hearing were made concerning Rule V(B) (20.3.605). There was 
concern about this rule being too inflexible as written. One 
comment requested that it be "struck" from the rules. 

RESPQNSE: The department agrees, Rule V(B) (20.3.605) has been 
deleted. 
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~s \.);a_ lh 
D1rector, Publlc Health and 
Human Services 

Certified to the Secretary of State September 23, 1996. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the adoption 
of Rules I through IV 
pertaining to Medicaid coverage 
and reimbursement of home 
infusion therapy services 

TO: All Interested Persons 

NOTICE OF THE 
ADOPTION OF RULES 

1. On August 8, 1996, the Department of Public Health 
and Human Services published notice of the proposed adoption of 
Rules I through IV pertaining to Medicaid coverage and 
reimbursement of home infusion therapy services at page 2131 of 
the 1996 Montana Administrative Register, issue number 15. 

2. The Department has adopted [RULE II] 46.12.708 HOME 
INFUSION THERAPY SERVICES, PROVIDER REQUIREMENTS as proposed. 

3. The Department has amended the following rules as 
proposed with the following changes from the original proposal. 
New language being added is underlined. Language to be deleted 
is interlined. 

(RULE I) 46.12.706 HOME INFUSION THERAPY SERVICES, 
DEFINITIONS In ARM 46.12.706 through 46.12.710, the following 
definitions apply: 

(1) "Agency staff services" means all services provided by 
the home infusion therapy agency's staff, including all 
professional and non-professional employed and contracted 
individuals. Agency staff services include~ 

lal preparation and revision of the plan of care7 L 
lQl treatMeHt coordination of treatment with other health 

care providersTL 
1£1 elieat er recipient and/or care giver trainingTL 
lQl clinical monitoring of laboratory values and therapy 

progressionT.i.. 
ltl reporting clinical information to the recipient's 

physician and other health care providers7 L 
Jll delivery, pick up and disposal of equipment, supplies 

and/or drugsTL 
l9l 24-hour on call statusL and 
l.hl any other services €>£' provided by the agency staff 

related to the recipient's home infusion therapy services. 
(2) "Home infusion therapy services" means a comprehensive 

treatment program for the preparation and administration of 
parenteral medications or parenteral or enteral nutritional 
services to a recipient who is not receiving infusion therapy as 
a hospital inpatient or outpatient. Home infusion therapy 
services include all pharmacist professional services, all 
agency staff services and all associated medical equipment and 

19-10/3/96 Montana Administrative Register 



-2600-

supplies. Home infusion therapy services do not include 
professional nursing services, professional physician services 
or drugs. 

(3) "Pharmacist professional services" include_;_ 
~ preparation and revision of the plan of care7~ 
lQl preparation and compounding of drugs7~ 
l£1 monitoring, laeeratery teatiHg, of laboratory values 

and therapy progression: 
l£!1. reportingT clinical information to the recipient's 

physician and other health care providers; 
~ delivery, pick up and disposal of equipment, supplies 

and/or drugs7 ;_ 

lfl 24-hour on call statusL and 
igl any other services of the pharmacist related to the 

recipient's home infusion therapy services. Pharmacist 
professional services do not include costs, fees or charges for 
the drugs that are compounded or administered. 

AUTH: 
IMP: 

53-2-,01 and 53-6-113, MCA 
53-6-101 and 53-6-113, MCA 

[RULE III] 46.12.709 HOME INFUSION THERAPY SERVICES. 
REQUIREMENTS (1) The requirements and restrictions in these 
rules apply for purposes of coverage and reimbursement of home 
infusion therapy services under the Montana medicaid program. 

(2) Medicaid coverage and reimbursement of home infusion 
therapy services is available, subject to applicable 
requirements, for services provided to recipients that are 
residing in their own home, a nursing facility or any setting 
other than a hospital. Medicaid coverage and reimbursement of 
home infusion therapy services is not available Eel" eer•,•iees 
vca·,•iaea te fieevital ieyatieete ep etttvatieHte to recipients who 
are receiving infusion therapy as a hospital inpatient or 
outpatient seryice. 

(3) and (4) remain as proposed. 
(5) The Montana medicaid program will not cover or 

reimburse home infusion therapy services for the following: 
(a) iAtraffi~ee~larl~ aaffiiHieterea Sl"~~a. 
(e) aHti t~leer tfierav). 
(e) ae£eeel veataMiaiee, 
(a) eleea vreat~ets, 
(e) gre~tfi fieFffieAee, 
(f) st~bet~taAee~e iajeetieHS, iHel~aiH~ ettt aet liMited te 

e£ytfi£ep£eteie, grewtfi fieFMeHee, aHa filgl"aBtl"iM, afta 
(!f) eieteehflsls!J), iaehlliifi!J BUt H6E li111iteti ES fitttllaA 

iftettlia pl"eattete. 
(a) medications which can be appropriately administered 

orally. through intramuscular or subcutaneous iniection. or 
through inhalation; and 

(b) drug products that are not FDA approved or whose use 
in the non-hospital setting presents an unreasonable health risk 
to the patient. 
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161 The department will determine the specific therapies 
that are not allowable as home infusion therapy services under 
(5) (a) or (b) in consultation with the department's drug use 
review board established pursuant to 42 USCA 1396r-B(g). A list 
of the specific therapies determined not allowable under this 
rule will be provided upon request made to the Department of 
Public Health and Human Services. Health Policy and Services 
Division. 1400 Broadway. P.O, Box 202951. Helena. MT 59620-2951. 

AUTH: 53-2-201 and 53-6-113, MCA 
IMP: 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA 

[RULE IV] 46.12.710 HOME INFUSION THERAPY SERVICES, 
REIMBURSEMENT (1) through (3) remain as proposed. 

(4) SUbject to 141 tel professional nursing services provided 
as part of a recipient's home infusion therapy program are 
separately billable and will be reimbursed in the following 
manner: 

-(a) nursing services provided by a home health agency will 
be reimbursed under the home health serviee services program as 
provided in ARM 46.12.550 through 46.12.552L 

(b) nursing services provided by licensed nurses employed 
by the home infusion therapy agency will be reimbursed to the 
agency under the methodology specified in ARM 46.12.1470: and 

{cl professional nursing services are not separately 
billable when the home infusion therapy program is provided in 
a nursing facility. 

AUTH: 
IMP: 

53-2-201 and 53-6-113, MCA 
53-6-101 and 53-6-113, MCA 

4. The Department has thoroughly considered all 
commentary received. The comments received and the department's 
response to each follow: 

COMMENT #1: In Rule I (46.12.706), the use of semicolons in 
place of commas, when appropriate, would separate more 
distinctly those services included under the definition of 
"agency staff services• and "pharmacist professional services.• 
In addition, the terms "treatment coordination,• "monitoring• 
and "reporting• should be further qualified to define more 
exactly the scope of these services. "Treatment coordination• 
could be changed to "coordination of treatment with other health 
care providers. • "Monitoring• could be changed to "clinical 
monitoring of laboratory values and therapy's progression. • 
"Reporting" could be changed to "reporting clinical information 
to patient's physician and other health care providers. • In 
addition, "client or care giver training• could be changed to 
"patient and/or care giver training." In the definition of 
"pharmacist professional services,• the term "laboratory 
testing" should be stricken because it refers to a separate 
health care service and may be confusing in this context. 
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RESPONSE: The department generally concurs with these 
suggestions for language changes and has incorporated them in 
the rule with minor changes. 

COMMENT #2: Please clarify the exclusion of recipients who are 
hospital outpatients. Does this mean that hospital outpatients 
are not eligible recipients? 

RESPONSE: The rule language has been revised to clarify the 
department's intent. That is, infusion therapy currently is 
provided by hospitals and reimbursed by medicaid as either an 
inpatient or outpatient hospital service. When a person 
receives infusion therapy in the hospital setting, then the 
service is not considered to be "home infusion therapy services" 
under these rules and medicaid will not reimburse the services 
under the home' infusion therapy services rules. Medicaid will 
continue to reimburse hospital setting services under the 
inpatient and outpatient hospital services programs. 

COMMENT #3: The definition of home infusion therapy services 
varies from the definition provided in section 50-5-101, MCA. 
For the benefit of home infusion therapy providers, the 
definition of home infusion therapy services needs to be 
consistent. 

RESPONSE: The definition in section 50-5-101(21), MCA is the 
definition specified for licensing purposes. "Home infusion 
therapy services" are defined in these rules for the purpose of 
defining the scope of services covered by Medicaid. The 
services covered by Medicaid are broader than the services 
regulated under the licensing statute. For example, the 
licensing statute applies only to services provided to an 
individual in their residence, while medicaid covers the service 
in other settings as well. The department considered the 
licensing definition but intentionally adopted a slightly 
different definition suited to medicaid purposes. 

CQMMENT #4: The listing of "laboratory testing" and "report:ing" 
in the context of pharmacy professional services is not clear. 
Could the department clarify how these are intended to fall 
under the scope of pharmacist professional services? 

RESPONSE: The department has revised the rule language to 
clarify these terms. 

COMMENT 115: What does the "plan of care" entail 
( 3) (46. 12.706) "pharmacist professional services?" 
care plan writing and updating part of the 
professional service component? 

in Rule I 
Isn't the 
physician 

RESPONSE: The licensure rules for home infusion therapy 
agencies require that the agency develop a plan of care within 
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three working days of the initiation of therapy. This plan of 
care includes a diagnosis; the types of services and equipment 
required; the access device and route of administration; the 
estimated length of service; a statement of treatment goals; the 
regimen and prescription ordered; the concurrent legend and over 
the counter drugs; an assessment of mental status; permitted 
activities; the prognosis, discharge, transfer or referral plan; 
and instructions to patient and family. This plan of care 
specifically relates to the preparation and administration of 
medications and would be prepared primarily by a pharmacist; any 
plan of care prepared by a physician would be distinct from that 
referred to in this rule. 

COMMENT #6: In order to be reimbursed by Montana medicaid for 
home infusion therapy services, do both the pharmacy and the 
nursing provider need to be a licensed home infusion therapy 
agency? 

RESPONSE: No. Consistent with the licensure rules, .either the 
home health agency or the pharmacy may be licensed and enrolled 
as a home infusion therapy service provider. The 1 icensed 
provider will be responsible for ensuring that all licensure 
requirements are met. The licensed provider is also responsible 
for ensuring safe and appropriate service delivery and will be 
the party to bill and to be reimbursed for the home infusion 
therapy service. 

COMMENT #7: If home infusion therapy agency licenses are not 
available until 45 days after implementation of the licensure 
rules, how will medicaid implement the current rules? 

RESPONSE: The medicaid home infusion therapy program will be 
implemented effective December 1, 1996. Until that date, 
medicaid will continue ita current reimbursement procedures. 
After December 1, 1996, only licensed home infusion therapy 
providers will be enrolled and reimbursed for these services. 

COMMENT #B: Rule III (5) (46.12.709) is problematic and could be 
a source of confusion now and in the future. Could the 
Department clarify its language regarding those services which 
will not be covered as home infusion therapy services? 

RESPONSE: The department has revised this section to specify 
the criteria that will be applied and the process that will be 
used by the department to determine which therapies are not 
covered as a home infusion therapy service. The revisions list 
the medication delivery processes that are not included as 
infusion therapy. Medications which can be appropriately 
administered orally, through intramuscular or subcutaneous 
injection, or through inhalation will not be covered as home 
infusion therapy services. Drug products that are not FDA 
approved or whose use in the non-hospital setting presents an 
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unreasonable health risk to the patient will not be covered as 
a home infusion therapy. 

COMMENT #9: Are the professional nursing services provided as 
part of the recipient's home infusion therapy program excluded 
from payment if the place of service is a nursing facility? 

RESPONSE: Yes. The rule has been revised to reflect that 
nursing services for home infusion therapy will not be 
reimbursed under the home infusion therapy services rules in the 
nursing facility setting. Nursing services are covered in the 
facility's per diem rate under the nursing facility services 
program. 

COMMENT #10: Will nursing services provided by nurses employed 
by home infusion therapy agencies be separately billable and 
reimbursed? 

RESPONSE: Yes. The rule has been revised to specify how 
services provided by nurses employed by the agencies will be 
reimbursed. Reimbursement will be made to the agency for these 
services using the same methodology specified in ARM 46.12.1470 
for nursing services. 

5. The proposed rules will apply to home infusion therapy 
services provided on or after December 1, 1996. 

Director, Publ1c Health and 
Human Services 

Certified to the Secretary of State September 23, 1996. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT 
of ARM 42.15.101, 42.15.301, 
42.15.303, 42.15.305, 42.15.309, 
42.15.311, 42.15.312, 42.15.313, 
42.15.314, 42.15.315, 42.15.322, 
and 42.15.324 and ADOPTION OF 
RULE I (ARM 42.15.601), RULE II 
(ARM 42.15.602), RULE III (ARM 
42.15.603), RULE IV (ARM 42.15. 
604), RULE V (ARM 42.15.605), and 
RULE VI (ARM 42.15.606) relating 
to the Biennial Review of Chapter 
15 and Composite Returns 

NOTICE OF THE AMENDMENTS 
AND ADOPTION OF NEW RULES 

TO: All Interested Persons: 
1. On August 8, 1996 the Department published notice of 

the proposed amendments of ARM 42.15.101, 42.15.301, 42.15.303, 
42.15.305, 42.15.309, 42.15.311, 42.15.312, 42.15.313, 
42.15.314, 42.15.315, 42.15.322, and 42.15.324 and adoption of 
Rule I (ARM 42.15.601), Rule II (ARM 42.15.602)', Rule III (ARM 
42.15.603), Rule IV (ARM 42.15.604), Rule V (ARM 42.15.605), and 
Rule VI (ARM 42.15.606) relating to t:he Biennial Review of 
Chapter 15 and composite Returns at page 2142 of the 1996 
Montana Administrative Register, issue no, 15. 

2. Written comments received are summarized as follows 
along with the response of the Department: 

COMMENT: ARM 42.15.309(4) (a) has been changed trom 
"Montana state refunds" to "state refunds". Since stat:e refunds 
are now not included in Montana adjusted gross income, ARM 
42. 15. 116, which deals with net operating losses, should be 
amended to read that state tax refunds are not included in the 
calculation of a net operating loss. 

RESPONSE: The Department disagrees. ARM 42.15.116 should 
not. be amended because Montana's net operating loss statute, 15-
30·117(2)(a), MCA, states "a net operating loss does not 
include: income defined as exempt from state taxation under 15-
30-111(2), MCA". Montana's calculation of the net operating 
loss starts with the federal adjusted gross income. 

COMMENT: ARM 42.15.314(2) which allows the Department to 
assess the 5% and 10% penalties is a major change and is 
unreasonable. The notice of the rule changes is not adequate to 
inform the public of a 15% penalty where no penalty has been 
previously asses~ed. 

RESPONSE: The Depnrtmenl agrees. The amendments to 
subsection (2) & (3) will be stricken. 
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COMMENT: ARM 42.15.31~(8) is a restriction on 15-30·144, 
MCA which are the requirements of obtaining an extension of time 
to file and therefore invalid. 

RESPONSE: The amendments to this rule reflect style 
changes recommended by the Code Commissioner. This is not a new 
rule and our application of this rule has not changed. 

COMMENT: ARM 42.322(2)(a). The rule should be amended to 
allow the income to be allocated to either spouse. I believe 
the Department of Revenue has held that deductions paid from a 
joint account can be deducted by either spouse. Thus, income 
deposited into a joint account should require the same 
treatment. The administrative burden resulting from trying to 
enforce the present rule outweighs the reduction in tax from a 
change r.o allowing a favorable allocation. The current posit ion 
taxes property and not the income and is contrary to one of 
their own declaratory rulings. 

RESPONSE: We assume you are referring to subsection 
(2) (b). There is no substantive change to the present rule by 
this amendment. The proposed amendment to the rule deals with 
the income generated by an account. If one spouse deposited 2/3 
of the money in the account and the other spouse only 1/3, the 
income generated from the account, under the proposed rule, 
would be split in half. The Department's declaratory ruling 
#95-18 states that the "intent of the state income tax is not to 
be construed as a tax on property". Hollfever, the proposed 
amendment allocates income received from a jointly held account 
and the ruling goes on to say that "for purposes of the income 
tax the taxpayer's income was not to be considered property". 
The pr·oposed rule only allocates income and not property. 

COMMENT: ARM 42. 15.322 (2 I (b) . We feel that this amendment 
may conflict with Montana law. The conflict with existing 
Montana law may be that jointly and separately owned property is 
owned by both taxpayers. Jointly owned bank accounts are 
subJeCt to withdrawal by either spouse. Therefore, the interest 
income should be claimed by either spouse. The legal issues are 
numerous and difficult. 

RESPONSE: The amendment to the administrative rule does 
not change our current position under the present rule of 
requiring the income from a joint account to be split evenly 
among taxpayers according to their ownership unless proven 
otherwise. 

COMMENT: ARM 42.15.322(c). Where is "gross income" 
defined? A farm family may be penalized if crops are deferred 
until a later year or if calves are kept as replacements or sold 
as breeding stock and reported on a schedule other then Schedule 
F, As a result of any deferral, the allocation of income 
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between spouses would be directly affected. 
complexity and is not necessary. 

This change adds 

RESPONSE: The definition of •gross income" is referred to 
in 15-30-101, MCA where it is defined as the taxpayer's gross 
income for federal income tax purposes as defined in the 
Internal Revenue Code. Limiting the amount of income that can 
be allocated to the spouse discourages any income shifting. 

COMMENT: Rule II (ARM 42.15.602) needs 
rewording. The Department's intent will be 
eliminating the word "to 11 prior to "Montanan. 

some minor 
achieved by 

RESPONSE: The Department agrees. The change has already 
been made as it appears in the published notice of the proposed 
rules. 

COMMENT: Rule IV (ARM 42.15.604) provides for a minimum 
filing threshold for a single nonresident. The determination of 
a filing requirement should be based on the filing status and 
personal exemptions of a particular nonresident, shareholder or 
member. Similarly, Rule V (ARM 42.15.605) should base the 
calculation of taxable income on the filing status and personal 
exemptions of the nonresident owner. By allowing only a single 
f1ling status, this provision runs counter to the objective of 
easing the return filing burden on both taxpayers and the 
Department. 

RESPONSE: In allowing the filing of a composite return, 
the Department looks at the partners, shareholders and members 
of the entity only and does not go further. The composite 
return's goal is to make it easier for eligible nonresidents to 
meet Montana's filing requirements through a simplified filing 
process. This procedure would lose its simplicity by looking to 
each individual's filing status. An individual has the choice of 
not participating in the composite return and may file a 
separate Montana return, thereby, claiming all of their 
allowable exemptions. 

COMMENT: Rule V (ARM 42.15.605) should eliminate the 
reference to "taxable" income if the purpose of this sentence is 
to carve out the Montana source income of each participant in 
acc6rdance with Rule V (ARM 42.15.605). 

RESPONSE: The Department concurs. 

COMMENT: Rul<> V (ARM 41. 15.605) should refer to "Montana" 
taxable income in the first sentence in order to be consistent 
in ·terminology with paragraph (3) of Rule V (ARM 42.15.605) 
which refers to the "Montana taxable income" of participating 
persons. Alternatively, the term "Montana" could be deleted 
from Rule V (ARM 42.15.605). 
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RESPONSE: The Department agrees with the a l ter,nat i ve 
suggestion. The term "Montana" in Rule V (ARM 42.15.605) will 
be deleted. 

COMMENT: Rule VI (ARM 42.15.606), allows the assessment of 
additional tax, penalties and interest based on the total 
liability of the composite return. We suggest that the 
Department clarify whether the estimated tax payment requirement 
in Rule V (ARM 42.15.605), and penalty for underpayment of 
estimated tax are to be determined on a participant or entity 
basis. The latter would impose an unreasonable burden on 
entities filing composite returns. 

RESPONSE: To communicate the Department's position more 
clearly, we will agree to strike "may be" in Rule V (ARM 
42.15.605), and r·eplace it with "is" and add "and will be based 
on the entity's total liability" at the end of the sentence in 
(l) of Rule VI (ARM 42.15.606). All tax returns, except flow· 
through entities, are subject to estimated taxes and 
under,payment penalties. If a par·tner, shareholder, or member 
elects not to file a composite return, they are also subject to 
esr.imated tax and underpayment laws. So it follows that a 
composite return should also be subject to the same laws. The 
Department's policy is that first time filers of composite 
returns are not subject to the estimated tax payment 
requirements and the underpayment penalties. 

After the first year, the composite return filer could pay 
into estimated tax 100% of the prior year's tax and avoid any 
penalties. It would be very cumbersome and inefficient to apply 
these laws separately to the participants. Only one estimated 
tax account is allowed per composite return. The goal of the 
composite return is to make it easier for eligible nonresidents 
to meet Montana's filing requirements through a simplified 
filing process for both parties. 

COMMENT: To be in compliance with 2,4-314, MCA, 
housekeeping changes should be made to ARM 42 .15. 422 to be 
consistent with the suggested changes to ARM 42.15.3ll(a). 

RESPONSE: It is assumed that the reference is to ARM 
42.15.423 and not to ARM 42.15.422. The Department agrees that 
this may be a good idea. However, since there may be other 
parties with differing opinions, the Department will consider 
this for a future amendment in order to give those that may be 
affected adequate notice to comment. 

3. The Department further amends ARM 42.15.314, Rule V 
(ARM 42.15.605) and Rule VI (ARM 42.15.606) as follows: 

4? 15.314 CHANGE:S TN FEDE:RAL RE:'l'URNS OR TAXE:S 
(l) remains the same. 
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(2) In addition, the taxpayer will be liable for the 
penalties provided for under 15-30-321 (2) 6 (3) (2) & (3), MCA. 

AUTfl: Sec. 15-30-305 MCA; IMP, Sec. 15-30-304 MCA. 

RULE V (ARM 42.15.605) COMPUTATION OF TAX 
(1) remains the same. 
(2) An eligible nonresident partner's, member's, or 

shareholder's share of taxable income earned in Montana is the 
aggregate of each item of the entity's income, gain, deduction, 
loss and credits in Montana. If this cannot be easily attained, 
the entity should use the formula set out in ARM 42.16.1117 to 
apportion income to Montana. 

(3) The PleA taRa taxable income for each eligible 
nonresident partner, member, or shareholder is found by 
deducting the allowable standard deduction for a single 
individual and one exemption allowance from the participant's 
share of their federal income from the entity. 

(4)remains the same. 
(5) The entity ~ IS required to make quarterly 

estimated tax payments as prescribed by 15-30-241, MCA. 
(6) through (B) remain the same. 

AUTH: Sec. 15-30-305 MCA; IMP: Sec. 15-30-105 MCA. 

RULE VI (ARM 42.15.606) RESPONSIBILITY OF ENTITY (1) Any 
assessments of additional tax, penalties and interest shall be 
the responsibility of the entity filing the return AND WILL BE 
BASED ON THE ENTITY'S TOTAL LIABILITY. Any additional 
assessment will be based on the total liability of the composite 
return. 

(2) remains the same. 
AUTH: Sec. 15·30-305 MCA; IMP: Sec. 15-30-105 MCA. 

4. Therefore, the Department adopts ARM 42,15.314, Rule V 
(ARM 42.15.605) and Rule VI (ARM 42.15.606) with the amendments 
listed above. The Department amends ARM 42.15.101, 42.15.301, 
42.15.303, 42.15.305, 42.15.309, 42.15.311, 42.15.312, 
42.15.313, 42.15.315, 42.15.322, 42.15.324 and adopts Rule I 
(ARM 42.15.601), Rule II (ARM 42.15.602), Rule III (ARM 
42.15.603) and Rule IV (ARM 42.15.604) as proposed. 

&~~ 
CLEO ANDERSON 
Rule Reviewer Director of Revenue 

Certified to Secretary of State September 23, 1996 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) NOTICE OF AMENDMENT 
of ARM 42.17.103 relating to ) 
General Withholding Taxes ) 

TO: All Interested Persons: 
1. On August 22, 1996, the Department published notice of 

the proposed amendment of ARM 42.17.103 relating to general 
withholding taxes at page 2276 of the 1996 Montana 
Administrative Register, issue no. 16. 

2. No public comments were received regarding the rule. 

3. The Department has amended the rule as proposed. 

~·~~ 
CL~DERSON 
Rule Reviewer 

M~~~ 
Director of Revenue 

Certified to Secretary of State September 23, 1996 
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NQTICE OF FUNCTIONS OF AQMINISTgATIVE COPE CQMMIITEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the. Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue oversight Committee. 

The Administrative Code COmmittee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Commiteee welcomes comments from the public and invitee 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana (ARM) is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register CKAR) is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adppted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of the Administrative Rules of Montana CARMI: 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARMJ is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through June 30, 1996. 
This table includes those rules adopted during the period 
July 1, 1996 through September 30, 1996 and any proposed rule 
action that was pending during the past 6 -month period. (A 
notice of adoption must be published within 6 months of the 
pub! ished notice of the proposed rule.) This table does not, 
however, include the contents of this issue of the Montana 
Administrative Register (MAR) 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through June 30, 1996, this 
table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1995 and 1996 Montana Administrative Registers. 

To aid the user, the Accumulative Table includes rulemaking 
actions of such entities as boards and commissions listed 
separately under their appropriate title number. These will 
fall alphabetically after department rulemaking actions. 
Accumulative Table entries will be listed with the department 
name under which they were proposed, e.g., Department of Health 
and Environmental Sciences as opposed to Department of 
Environmental Quality. 

ADMINISTRATION, Department of, Title 2 

2.6.101 

2.21.1201 

Insurance Requirements for Independent Contractors, 
p. 705 
and other rules - Personnel Policy, p. 945, 1635 

(State Tax Appeal Board) 
2.51.307 Orders of the Board, p. 703, 1295 

(State Compensation Insurance Fund) 
2.55.408 Retrospective Rating Plans, p. 1770, 2278 

AGRICULTURE. Department of, Title 4 

I 

I-XVI 

Emergency Adoption - Imposing a Quarantine on the 
Importation of Grain Into Montana, p. 898 
and other rule - Spread of Late Blight Disease of 
Potatoes - Civil Penalties - Matrix, p. 3, 900 
Preventing the Introduction of Noxious Weed Seeds 
from Forage in the State, p. 830, 1361 
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4.9.101 

4.13.1001 
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and other rules Registration Requirements 
Applicator Classifications and Requirements 
Student Loans Wheat and Barley Food and Fuel. 
Grants - Restriction of Pesticide Rules - Endrin -
lOBO Livestock Protection Collars - Registration and 
Use of M-44 Sodium Cyanide Capsules and M-44 Devices 

Rodenticide Surcharge and Grants Montana 
Agricultural Loan Authority - Agriculture Incubator 
Program, p. 2714, 545, 667 
and other rules - Wheat and Barley Committee Rules, · 
p. 1343, 1826 
and other rule - Grain Fee Schedule of Lab Hours, 
Travel Time and Fees, p. 2343 

STATE AUDITOR, Title 6 

I 
I-X 
I -XIV 

6.2.103 

6.6.1101 

6.6.1104 

6.6.2001 

6.6.2007 

6.6.4102 

6.10.102 

6.10.122 

Securities Regulation on the Internet, p. 1346, 1828 
Actuarial Opinion, p. 842, 1371 
Medicare Select Policies and Certificates, p. 9, 
907, 1645 
and other rules Procedural Rules of the State 
Auditor's Office, p. 1227, 1636 
and other rules Credit Life Disability 
Insurance, p. 955, 1646, 2157 
Limitation of Presumption of Reasonableness of 
Credit Life - Disability Rates, p. 7, 746, 1131 
and other rules Unfair Trade Practices on 
Cancellations, Non-renewals, or Premium Increases of 
Casualty or Property Insurance, p. 2720, 414, 2158 
and other rules Unfair Trade Practices on 
Cancellations, Non-renewals, or Premium Increases of 
Casualty or Property Insurance, p. 869, 1370, 2159 
and other rules Fee Schedules Continuing 
Education Program for Insurance Producers and 
Consultants, p. 963, 1661 
aHd other rules - Securities Regulation, p. 2724, 
1133 
Securities Regulation 
Records, p. 15, 1136 

Broker-Dealer Books and 

(Classification Review Committee) 
6.6.8301 Updating References to 

Workers Compensation 
Insurance, 1996 ed., p. 

6.6.8301 Updating References to 
Workers Compensation 
Insurance, 1996 ed., p. 

6.6.8301 Updating References to 
Workers Compensation 
Insurance, 1996 ed., p. 

COMMERCE, Department of, Title 8 

the NCCI Basic 
and Employers 
2349 
the NCCI Basic 
and Employers 
1348, 1827 
the NCCI Basic 
and Employers 
866, 1372 

8.2.208 Renewal Dates, p. 346, 1373 

Manual for 
Liability 

Manual for 
Liability 

Manual for 
Liability 
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Alternative Health Care) (Board of 
I Vaginal Birth After Cesarean (VBAC) Delivery, 

p. 348, 1829 
8.4.301 and other rules - Fees - Renewal - Unprofessional 

Conduct - Licensing of Out -of -State Applicants 
Certification for Speciality Practice of 
Naturopathic Physician Continuing Education - Direct 
Entry Midwife Apprenticeship Requirements, p. 2230 

(Board of Architects) 
8.6.405 and other rules - Practice of Architecture, p. 2060 

(Board of Athletics) 
8.8.2804 and other rules - Athletic Events - Participants, 

p. 969, 1664 

(Board of Barbers) 
8.10.403 and other rules - Barbers, Barber Shops and Barber 

Schools, p. 1432 

(Board of Chiropractors) 
8.12.601 and other rules - Chiropractors, p. 974 

(Board of Clinical Laboratory Science Practitioners) 
8.13.304 and other rules - Practice of Clinical Laboratory 

Science, p. 350, 1296 

(Board of Cosmetologists) 
8.14.802 License Examinations, p. 871 

(State Electrical Board) 
8.18.401 and other rules - Electrical Industry, p. 2065 

Licensing Bureau) (Professional and Occupational 
8.19.101 and other rules -

Justice Fire 
Transfer from the Department of 
Prevention and Investigation, 

p. 1825, 2087, 748 

Horse Racing) (Board of 
8.22.501 and other rules - Definitions - General Provisions -

Claiming, p. 217, 763 
8.22.703 and other rule - Exercise Persons - Pony Persons, 

p. 1350, 1964 

(Board of Medical Examiners) 
8.28.911 and other rule - Nutritionists, p. 616, 2279 

(Board of Funeral Service) 
8.30.101 and other rules Morticians 

Crematories Crematory Operators 
Technicians, p. 2073, 2425 

(Board of Nursing) 
8.32.413 Conduct of Nurses, p. 353, 1489 

Montana Administrative Register 
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(Board of Occupational Therapists) 
8.35.401 and other rules - Practice of Occupational Therapy, 

p. 1448, 1586, 2379 

(Board of 
8.36.406 

(Board of 
8.39.202 

8.39.518 

Optometry) 
and other rules - General Practice Requirements -
Unprofessional Conduct - Fees - Disciplinary Actions 
- Continuing Education concerning the Practice of 
Optometry, p. 2238 

Outfitters) 
and other rules - outfitting Industry, p. 2327, 668, 
909 
and other rules - Fees - Moratorium - Operations 
Plan Review, p. 1761, 2388, 2797, 145, 765 

(Board of Pharmacy) 
8.40.1601 and other rules Out-of-State Mail Service 

(Board of 
8.42.402 

Pharmacies, p. 2339, 220, 1297 

Physical Therapy Examiners) 
and other rules - Licensure of Physical Therapists -
Physical Therapist Assistants Foreign-Trained 
Physical Therapists, p. 2245 

(Board of Plumbers) 
8.44.402 and other rules - Plumbing Industry, p. 2081, 2426 

(Board of Professional Engineers and Land Surveyors) 
8.48.401 and other rules - Practice of Professional Engineers 

and Land Surveyors, p. 2085 

(Board of Public Accountants) 
8.54.402 and other rules Examinations Out-of-State 

Candidates for Examination - Education Requirements 
- Fees, p. 1460, 2280 

8.54.402 and other rules - Emergency Amendment - Examinations 
out-of-State Candidates for Examination 

Education Requirements - Fees, p. 1490 

(Board of Radiologic Technologists) 
8.56.402 and other rules - Radiologic Technologists, p. 618, 

1138 

(Board of Sanitarians) 
8.60.401 and other rules - Sanitarians, p. 626, 985, 1965 

(Board of Speech-Language Pathologists and Audiologists) 
8.62.413 and other rules Practice of Speech-Language 

Pathology and Audiology, p. 2103 

(Board of 
8.63.504 
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Passenger Tramway Safety) 
and other rule - Registration of New, Relocated or 
Major Modification of Tramways - Conference Call 
Meetings, p. 633, 1299 
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Veterinary Medicine) 
and other rules - Fees - Application Requirements -
Temporary Permits - Examinations - Annual Renewals -
Continuing Education Unprofessional Conduct 
Applications for Certification of Embryo Transfer -
Unprofessional Conduct for Embryo Transfer 
Disciplinary Actions - Advisory Committee, p. 2253 

Codes Bureau) 
Incorporation by Reference of Uniform Building Code, 
p. 707 
Emergency Amendment - Building Permit Fees, p. 676 
and other rules - Incorporation by Reference of CABO 
One and Two Family Dwelling Code - Funding of Code 
Enforcement Programs Extension of Municipal 
Jurisdictional Area - Incorporation by Reference of 
Safety Code for Elevators and Escalators, p. 1475, 
2160 
and other rule - Emergency Amendment - Funding of 
Code Enforcement Programs - Extension of Municipal 
Jurisdictional Area, p. 1494 

(Consumer Affairs Office) 
8. 78.202 and other rules Repair and Servicing of 

Automobiles Consumer Reporting Agencies 
Operation of Proprietary Schools, p. 1352, 2284 

(Banking 
8.80.108 
8.80.307 

and Financial Institutions Division) 
Limitations on Loans, p. 355, 2161 
Dollar Amounts to which Consumer Loan Rate are to be 
Applied, p. 986, 2165 

(Local 
I & II 

Government Assistance Division) 

8.83.401 

(Board of 
8. 97.715 

and other rules - 1996 Federal Community Development 
Block Grant Program - 1996 Treasure State Endowment 
(TSEP) Program - 1987 and 1988 Federal Community 
Development Block Grant Programs, p. 2454, 1300 
and other rules State Grants to counties for 
District Court Assistance, p. 988, 1665 

Investments) 
and other rules - Municipal Finance Consolidation 
Program Montana Cash Anticipation Financing 
Program, p. 360, 766, 910 

(Economic Development Division) 
8.99.401 and other rules - Microbusiness Advisory Council, 

p. 636, 2166 

(Board of Housing) 
8.111.305 and other rules Lending Institutions Loan 

Servicers, p. 2577, 679 
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(Board of Science and Technology Development) 
8.122.102 and other rules ~ Award and Administration of Loans 

by the Montana Board of Science and Technology 
Development, p. 2351 

8.122.601 Application Procedures for a Seed Capital Technology 
Loan ~ Submission and Use of Executive Summary, 
p. 2204, 548, 912 

(Montana Lottery) 
8.127.101 and other rules ~ Organizational Rule Instant 

Tickets ~ Prizes, p. 2110 
8.127.407 and other rule ~ Retailer Commission - Sales Staff 

Incentive Plan, p. 1479 

EDUCATION. Title 10 

(Office of Public Instruction) 
10.20. 201 and other rules ~ School Finance - Budgeting and 

Funding, p. 1230, 2168 

(Board of Public Education) 
10.57.211 and other rule ~ Test for Certification ~ Minimum 

Scores on the National Teacher Examination Core 
Battery, p. 2416 

10.57.211 Test for Certification, p. 2457, 680 
10.57.301 Endorsement Information, p. 990, 1666, 1835 

(Montana Historical Society) 
I-XIV Procedures that State Agencies Must Follow to 

Protect Heritage Properties and Paleontological 
Remains ~ Providing General Procedures which the 
State Historic Preservation Office Must Follow in 
Implementing Its General Statutory Authority, 
p. 1920 

(State Library Commission) 
10. 102. 5102 and other rule Allocation of Funding Between 

Federations and Grant Programs - Arbitration of 
Disputes Within Federations, p. 18, 1374 

FISH, WILDLIFE, AND PARKS. Department of. Title 12 

I 

12.6.1604 

Application Process and Criteria for a Scientific 
Collectors Permit, p. 373, 1148, 2171 
and other rules - Regulation of Roadside Zoos ~ Game 
Bird Farms Fun Farms Migratory Game Bird 
Avicultural Permits - Tattooing of Certain Captive 
Predators, p. 1002, 1839 

(Fish, Wildlife, and Parks Commission) 
12.4.102 Stream Access Definitions in Rules, p. 994, 1838 
12.6.901 Water Safety on Johnson and South Sandstone 

Reservoirs, p. 710, 1375 
12.6.901 Restriction of Motor-Propelled Water Craft on the 

Clark Fork River, p. 712, 1376 

19~10/3/96 Montana Administrative Register 



12.9.105 

-2619-

and other rules - Wild Turkey Policy - 10-80 Baits -
Reintroduction of Peregrine Falcon, p. 1014, 1842 

(Fish, Wildlife, and Parks Commission and Department of Fish, 
Wildlife, and Parks) 
12.2. 304 and other rules Natural Resources Policies 

12.3.104 
12.3.107 

12.4.202 

12.7.401 

12.8.101 

Public Participation, p. 997, 1836 
and other rules - Licensing, p. 221, 768 
and other rules - Issuance of Hunting, Fishing and 
Trapping Licenses, p. 991, 1837 
and other rules Hunter Access and Landowner 
Incentives Under the Block Management Program, 
p. 483, 1139 
and other rules - Fish Ladders - River Restoration 
Program, p. 1007, 1840 
and other rules State Park System State 
Recreational Waterway System - Cultural Resources, 
p. 1011, 1841 

ENVIRONMENTAL QUALITY, Department of, Title 17 

16.2.101 

16.40.101 

17.54.102 

(Board of 
I 

I-IX 

16.8.701 

16.8.704 

16.8.1101 

16.8.1102 

and other rules - MEPA - Transfer of 
Health and Environmental Sciences and 
State Lands Procedural Rules for 
Environmental Policy Act, p. 1497 

Department of 
Department of 
the Montana 

and other rules - Occupational Health - Transfer 
from Department of Health and Environmental Sciences 
- Radiation Control - Occupational Health, p. 433, 
681 
and other rules - Updating Federal Incorporations by 
Reference, p. 20, 1382 

Environmental Review) 
Water Quality - Temporary Water Standards for Daisy 
Creek, Stillwater River, Fisher Cr·eek, and the 
Clark's Fork of the Yellowstone River, p. 1652, 
1872, 2211, 1049 
Air Quality - Incorporating Federal Transportation 
Conformity Rules - Adopting Interagency Consultation 
Procedures, p. 1775, 2299 
and other rules - Air Quality - Adopting the Current 
Federal Definition of Volatile Organic Compounds, 
p. 1019, 1643 
and other rules Air Quality Updating the 
Incorporations by Reference and References to the 
MCA to the Most Recent Regulations and Statutes -
Combining Certain Provisions of the Air Quality 
Rules, p. 1034, 1844 
and other rules - Air Quality - Adding Human Health 
Risk Assessment to the Preconstruction Permit 
Application Requirements for Incineration Facilities 
Subject to 75-2-215, MCA, p. 1026, 2291 
and other rules - Air Quality - Allowing Existing 
Facilities Flexibility to make Minor Changes without 
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Revising their Air Quality Preconstruction Permits, 
p. 1772, 2293 

16.8.1107 Air Quality Public Review of Air Quality 
Preconstruction Permit Applications, p. 488, 1149 

16.8.1419 Air Quality Fluoride Emissions Phosphate 
Processing, p. 1017, 1852 

16.8.1429 and other rule - Air Quality - Adopting Federal 
Regulations for the Administration of Maximum 
Achievable Control Technology Standards, p. 1024, 
2298 

16.8.1903 and other rule -Air Quality- Air Quality Operation 
Fees - Air Quality Permit Application Fees, p. 1928 

16.8.1906 and other rules - Air Quality - Rules Regarding Air 
Quality, p. 2260 

16.8.2026 Air Quality - Acid Rain, p. 1022, 1853 
17.30. 640 and other rules - Water Quality - Water Quality, 

p. 1047. 1854 
17.30.1501 and other rules - Water Quality - Permitting of In

Situ Uranium Mining, p. 2263 
17.54.102 and other rules Waste Management Bringing 

Current Rules in Line with EPA Regulations in Order 
to Maintain Federal Authorization of the State 
Hazardous Waste Program, p. 2357 

26.2. 641 and other rules MEPA Montana Environmental 
Policy Act for the Department of State Lands, 
p. 491, 1150 

26.4.107M and other rules Hard Rock Enforcement 
Penalties, p. 1786 

26.4.301 and other rules -Abandoned Mines -Abandoned Mine 
Reclamation Program, p. 2265 

(Department of Environmental Quality and Board of Environmental 
Review) 
16.8.101 

16.16.101 

and other rules Air Quality Transfer from 
Department of Health and Environmental Sciences -
Air Quality Air and Water Quality Tax 
Certification, p. 2285 
and other rules - Water Quality - Transfer from 
Department of Health and Environmental Sciences -
Water Quality, p. 493, 1499 

(Petroleum Tank Relief Compensation Board) 
16.47.101 and other rules - Petroleum Tank Release 

Compensation Board, p. 1587 

TRANSPORTATION. Department of. Title 18 

and other rules - Establishing Refund Percentages 
for PTO or Auxiliary Engines - Motor Fuels, p. 2733, 
913 

18.8.101 and other rules - Motor Carrier Services Program, 
p. 714, 1971 

18.12.501 and other rules - Aeronautical Powers and Duties, 
p. 1943 
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(Transportation Commission) 
18.6.202 and other rules - Outdoor Advertising Regulations, 

p. 39, 1855 

(Department 
I-VII 

of Transportation and Transportation Commission) 
Debarment of Contractors Due to Violations of 
Department Requirements Determination of 
Contractor Responsibility, p. 1930 

JUSTICE. Department of. Title 23 

I- III 

I-VIII 

I-IX 

23.5.102 

Notice of Proposed 
Public Advantage 
Columbus Hospital 
Center, p. 1481A 

Amendments to the Certificate of 
and Approving the Merger of 
and Montana Deaconess Medical 

Handling, Collection, Transportation, Sampling and 
Storage of Blood Samples for DNA Indexing, p. 1605, 
2172 
Operation, Inspection, Classification, Rotation and 
Insurance of Tow Trucks, p. 503 
Operation, Inspection, Classification, Rotation, and 
Insurance of Commercial Tow Trucks, p. 2267 
Emergency Amendment - Hours~of-Service Requirements 
for Certain Industries to Conform with Changes in 
Federal Law Presently Incorporated by Reference 
Pertaining to Motor Carrier and Commercial Vehicle 
Safety Standard Regulations, p. 2177 

(Board of Crime Control) 
23.14.401 and other rules Peace Officers Standards and 

Training - DARE Trust Fund, p. 1260 

LA80R AND INDUSTRY, Department of, Title 24 

and other rules Unemployment Insurance Case 
Procedures Employment Status [Independent 
Contractor] Issues, p. 1051, 1667 
and other rules - Procedure in Workers' Compensation 
Matters Employment Status [Independent 
contractor], p. 1061, 1673 

I-III and other rules - Wage Claim Procedures ~ Employment 
Status [Independent Contractor] Issues, p. 1056, 
1668 

I-V Workers' Compensation Administrative Assessment, 
p. 1609 

I- v and other rule Exempt ion of Independent 
Contractors from Workers' Compensation Coverage, 
p. 725, 1303 

I-XI Creating One Process for Determining All Employment 
Status Issues, Including that of Independent 
Contractor, p. 1070, 1676 

I-XVII and other rules - Workers' Compensation Plan Number 
One [Plan 1] Requirements and Eligibility, p. 512, 
1151, 2427 

24.16.1509 and other rule - Minimum Hourly Wage Rate, p. 2363 
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24.16.9007 Prevailing Wage Rates Building Construction, 
p. 873, 1669 

24.21.414 Adoption of Wage Rates for Certain Apprenticeship 
Programs, p. 875 

24.29.706A and other rules- Transfer of Independent Contractor 
Rules to ARM Title 24, Chapter 35, p. 1863 

(Human Rights Commission) 
24.9.801 and other rules - Proof of Discrimination, p. 1790 

LIVESTOCK. Department of, Title 32 

(Board of Livestock) 
32.3.121 and other rules - Disease Control - Animal Feeding, 

Slaughter, and Disposal - Fluid Milk and Grade A 
Milk Products - General Licensing and Provisions -
Marketing of Livestock - Branding and Inspection, 
p. 376, 1864 

32.3.201 and other rules - Importation of Animals and Semen 
into Montana - Brucellosis - Tuberculosis - Poultry 
- Animal Identifications - Control of Biologics -
Rendering Plants - Vehicles and Equipment - Animal 
Health Requirements for Livestock Markets - Official 
Tuberculin Tests, p. 1803, 2300 

(Board of Milk Control) 
I ·IV and other rule - Milk Utilization - Marketing of 

Class III Milk, p. 2114, 2428 
8.86.301 Wholesale Prices for Class I, II and III Milk, 

p. 641, 2181 
32.8.103 Circumstances Under Which Raw Milk May be Sold for 

Human Consumption, p. 2222, 769 

MILITARY AFFAIRS, Department of. Title 34 

34.3.101 and other rules - Emergency and Disaster Relief 
Policy, p. 1482 

NATURAL RESOURCES AND CONSERVATION, Department of. Title 36 

Reject, Modify, or Condition Permit Applications in 
the Houle Creek Basin, p. 1952, 2432 

I-VII Resolution of Disputes over the Administration of 
the Yellowstone River Compact, p. 1078, 1866 

26.2. 201 and others rules - Leasing or Other Use of State 
Lands - Sale of State Lands - Schedule of Fees -
Homesite and Farmyard Leases - Antiquities on State 
Lands - Ownership Records for Non School Trust Land, 
p. 225, 771 

36.2.401 and other rules - Minimum Standards and Guidelines 
for the Streambed and Land Preservation Act, 
p. 1946, 2366 

36.6.101 and other rules Referendums for Creating or 
Changing Conservation District Boundaries 
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36.12.102 

36.19.101 

36.20.102 

(Board of 
I-X 

26.2.301 

26.2.502 

36.2.803 

36.10.115 
36 .11.102 

-2623-

Conservation District Supervisor Elections, p. 2755, 
772 
and other rule - Forms - Application and Special 
Fees, p. 1954, 2430 
and other rules - Reclamation and Development Grants 
Program, p. 228, 775 
and other rules - Weather Modification, p. 381, 1159 

Land Commissioners) 
All Activities on Classified Forest Lands Within 
Montana during the Legal Forest Fire Season - Debris 
Disposal - Fire Prevention on Forest Lands, p. 877, 
1502, 2183 
and other rules Rental and Royalty Charges on 
State Land - Surface Management - Sale of State Land 

Oil and Gas Leases Geothermal Resources 
Uranium Leasing Coal Leasing on State Land, 
p. 2753, 916 
Rental Royalty and Other Charges on State Land -
Transfer from Department of State Lands, p. 1157 
Categorical Exclusions to Consultation with the 
State Historic Preservation Office, p. 1820 
and other rules - Fire Management, p. 2760, 773 
and other rules - Christmas Tree Cutting - Control 
of Timber Slash and Debris, p. 59, 379, 774, 1865 

(Board of Land Commissioners and Department of Natural Resources 
and Conservation) 
26.3.128 and other rules - Transfer of State Lands Rules -

Surface Management - Issuance of Oil and Gas Leases 
Coal Leasing Geothermal Resources 

Metalliferous Leasing, p. 2384 
26.7. 703 and other rules - Citizen Participation in Agency 

Decisions, p. 1262 
36.25.115 and other rules - State Land Leasing, p. 2368 

(Board of Water Well Contractors) 
36.21.410 and other rules Water and Monitoring Well 

(Board of 
36.22. 305 

36.22.1401 

Licensing - Construction Standards, p. 2120 

Oil and Gas Conservation) 
and other rules Naming of Pools Illegal 
Production - Restoration of Surface - Regulations to 
Implement the Natural Gas Policy Act, p. 232, 1160 
and other rules - Underground Injection, p. 649, 
1308 

PUBLIC HEALTH AND HUMAN SERVICES. Department of. Title 37 

I 

I 

Families Achieving Independence in Montana (FAIM), 
p. 1357, 2194 
Release of Confidential Records for State Mental 
Health Facilities, p. 1264, 2187 
Emergency Adoption - Families Achieving Independence 
in Montana (FAIM), p. 917 
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I-IV 

I -v 

I -VI 

I-IX 

I-XIII 
I -XVII 
11.2.101 

11.7.401 

11.7.510 

11.14.105 
11. 14.605 

11.16.128 

11.22.101 

16.10.1501 

16.32.101 

16.32.399K 

20.14.104 

46.2.101 

46.6.405 

46.8.109 

46.10.403 
46.10.409 
46.12.505 

46.12.506 

46.12.590 

46.12.1222 
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Conditions for Contracts Funded with Federal 
Maternal and Child Health Block Grant Funds, p. 525, 
2184 
Medicaid Coverage and Reimbursement of Home Infusion 
Therapy Services, p. 2131 
and other rules - Chemical Dependency Educational 
Courses, p. 391, 1312 
Criteria for Patient Placement at the Montana 
Chemical Dependency Center, p. 1958 
and other rules - Medicaid Coverage - Reimbursement 
of Physical Therapy, Speech Therapy, Occupational 
Therapy and Audiology Services, p. 1089, 1687 
Retirement Home Licensing Requirements, p. 734, 1867 
Home Infusion Therapy, p. 883 
and other rules - Departments of Family Services, 
Health and Environmental Sciences, and Social and 
Rehabilitation Services Procedural Rules, p. 2423 
and other rules Transfer to Department of 
Corrections - Juvenile Corrections, p. 1385 
Goal for Reducing the Percentage of Children in 
Foster Care for Two or More Years, p. 2224, 2792, 
1388 
Licensure of Day Care Facilities, p. 656, 1311 
Income Eligibility and Copayments for Day Care, 
p. 1624' 2302 
and other rule - Licensure of Adult Foster Care 
Homes, p. 529, 921 
and other rules - Purchased Services through Title 
XX Block Grants, p. 743, 1390 
and other rules Swimming Pool Licensing 
Requirements, p. 2642, 1505 
and other rules - Procedures, Criteria and Reporting 
of the Certificate of Need Program, p. 1267, 1975 
Utilization Review in Medical Assistance Facilities, 
p. 234, 682 
and other rules Mental Health Nursing Care 
Centers, p. 658, 1391 
and other rules - Transfer of Department of Social 
and Rehabilitation Services Procedural Rules, 
p. 2433 
and other rules Vocational Rehabilitation 
Financial Needs Standards, p. 2779, 1320 
and other rules Developmental Disabilities, 
p. 1614, 2188 
AFDC Assistance Standards, p. 1290, 2192 
and other rules - Child Care Fee Scales, p. 2372 
Medicaid Coverage - Reimbursement of Inpatient and 
Outpatient Hospital Services, p. 1102, 1682 
and other rule Medicaid Reimbursement for 
Outpatient Hospital Emergency, Clinic and Ambulatory 
Surgery Services, p. 237, 1539 
and other rules Medicaid Reimbursement for 
Residential Treatment Services, p. 243, 776 
and other rules - Nursing Facilities, p. 1081, 1698 
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46.12.1919 and other rule - Targeted Case Management for High 
Risk Pregnant Women, p. 532, 1566, 1997 

46.12.1930 and other rules - Targeted Case Management for the 
Mentally Ill, p. 535, 1998 

46.12.4804 and other rules - Health Maintenance Organizations, 
p. 2418 

46.12.5002 and other rules Passport to Health Program, 
p. 1484, 2193 

46.13. 302 and other rules Low Income Energy Assistance 
Program (LIEAP), p. 2136 

46.14.401 Low Income Weatherization Program, p. 731, 1713 
46.30.507 and other rules Child Support Enforcement 

Distribution of Collections - Non-AFDC services, 
p. 2765, 1714 

PUBLIC SERVICE REGULATION. Department of. Title 38 

I 

I 

38.3.1101 

Recovery of Abandonment Costs in Electric Utility 
Least-Cost Resource Planning and Acquisition, 
p. 1962 
Content of Certain Motor Carrier Receipts, p. 896, 
1567 
and other rules 
p. 663, 1568 

Motor Carriers of Property, 

REVENUE, Department of. Title 42 

I 
I- III 
I-XIII 

42.11.103 

42.15.101 

42.15.401 

42.17.101 

42.19.401 

42.21.106 
42.23.111 

42.25.1810 
42.35.101 
42.36.101 

and other rules - Real Property, p. 107, 1172 
Infrastructure User Fee Credit, p. 538, 1178 
and other rules - Oil and Gas Rules for the Natural 
Resources Tax Bureau, p. 1107, 2001 
and other rules - Liquor Privatization Rules, p. 66, 
1161 
and other rules - Biennial Review of Chapter 15 -
Composite Returns, p. 2142 
and other rules - Medical Savings Account, p. 61, 
1162 
and other rules - Withholding and Old Fund Liability 
Taxes, p. 97, 1169 
and other rules - Low Income Property Rules - Income 
and Property Tax Relief Rules, p. 87, 1171 
and other rules - Personal Property, p. 2653, 1174 
and other rules - General and Special Provisions for 
Corporation License Tax, p. 68, 1177 
Oil and Gas Rules, p. 2151, 2435 
and other rules - Inheritance Tax Rules, p. 91, 1179 
and other rules - Inheritance Taxes, p. 70, 1181 

SECRETARY OF STATE, Title 44 

(Commissioner of Political Practices) 
I Overlapping Work Hours - Multiple Salaries from 

Multiple Public Employees, p. 125, 789 
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I- III 

I- VIII 
44.l0.331 

44.10.411 

44.12.109 
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Designation of Contributions Aggregate 
Contribution Limits for Write-in Candidates, p. 129, 
784 
Code of Ethics Complaint Procedures, p. 540, 922 
and other rule - Contribution Limitations, p. 127, 
787 
Incidental Political Committee, Filing Schedule, 
Reports, p. 1126, 2153 
Personal Financial Disclosure by Elected Officials, 
p. 1128, 2195 
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