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publication, has three sections. The notice section contains 
state agencies' proposed new, amended or repealed rules; the 
rationale for the change; date and address of public hearing; 
and where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists any 
changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are inserted at 
the back of each register. 
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BEFORE THE BOARD OF ARCHITECTS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment, repeal and adoption 
of rules pertaining to the 
practice of architecture 

NOTICE OF PROPOSED AMENDMENT, 
REPEAL AND ADOPTION OF RULES 
PERTAINING TO THE PRACTICE OF 
ARCHITECTURE 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On September 7, 1996, the Board of Architects proposes 

to amend ARM 8.6.405, 8.6.407, 8.6.412, 8.6.413; repeal ARM 8.6.414: arrl 
adopt new rules pertaining to the practice of architecture. 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

"8.6.405 RB€IPROCixY LICENSURE OF OUT·OF STATE APPLICANTS 
(1) Ne license An applicant who holds a valid license to 

practice architecture in another state or iurisdiction. and who 
is seeking licensure to practice architecture in Montana by 
reeipreeity freffl another stab€ shall be ~rantea tlftlesa present 
P-[QQf the applicant ~ suefi application tar reeip10oeity is 
the holder of a certificate issued by the national council of 
architectural registration boards (NCARB). All such 
applications shall be sent to the NCARB office for processing. 

(a) will remain the same. 
!2l Each applicant shall provide a license verification 

from the states or jurisdictions in which the applicant has 
been licensed as to the current status of the license and 
whether it is in good standing. 
~ l1l All out-of-state applicants for licensure by 

reciprocity who were licensed in their respective jurisdiction 
prior to January 1, 1966, shall submit evidence of having 
successfully completed a NCARB-approved seminar on seismic 
forces or have taken and passed Division E, Structural Lateral 
Forces of the Architectural Registration Examination. An out­
of-state candidate who meets all requirements except ~h~ 
seismic force exam. must successfully complete only that exam 
to satisfy licensure requirements," 

Auth: Sec. 37-1-131, 37-65-204, MCA; IME. Sec. 37-1-304, 
37 65 385, MCA 

REASON; The proposed amendments are necessary to comply with 
statutory language in 37·1-304, MCA, enacted by the 1995 
Legislature under House Bill 518. Subsection (3) is also being 
amended to state that out-of-state applicants may be required 
to take only the seismic force examination if all other 
requirements have been met. 

MAR Notice 8-6-20 15-8/8/96 
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"8.6.407 BXAMINAIION (1) through (3) will remain the 
same. 

!al Out·of·state applicants who meet all the requirements 
of ARM 8.6.405 except the seismic force exam maY take only that 
exam. and must achieve a passing score to satisfy licensure 
requirements. 

(4) and (5) will remain the same." 
Auth: Sec. 37·1·131, 37·65·204, 37·65·303, MCA; IM£, Sec. 

37·65·303, MCA 

R&ASON; The proposed amendment will clarify that out·of·state 
licensure applicants who have not passed section E (seismic) of 
the exam could sit for just this one section; and not have to 
re-take the entire exam with all portions. This amendment will 
make the rule consistent with ARM 8.6.405 on out·of·state 
applicants . 

• {
8
1')

6 
· 
4F~r t~!~l=~~~!J'!\!?;!~1~~;~~9? 

65 321(1) (d) aed (3), •~. the tellew!eg staHdards ef 
pl"efessieHal eeeduet are adapted. Violation of any of these 
standards by a licensee constitutes a vielatieH ef staHdal"dB ef 
prefeeeieHal eeeduet aed miseeHduet unprofessional conduct and 
are iB grounds for disciplinary action: 

{a) through {fl. will remain the same. 
(g) efferiHg er maltiHg aHy payt~~ertt er gift te a 

'JBVel"nMea~ effieial (whether eleeted er appeieted) with the 
iHteHt ef ieflueeeiHg the eftieial'e jud<JMCHt iH eeeHeetieH 
wi~h a JlrespeetLe er enistieg Jl!'Bjeet iH which the arehi~eet 
ie ietereeted, 

(hl through {n) will remain the same, but will be 
renumbered !gl through (m). 

(e) adoert:isiHg whieh is false, frauduleHt: er MieleadiHg, 
(p) failure te eeepel'at:e with aft inveetigatieH e~ the 

bea!'d by. 
(i) Hat fu!'Hishin!J l'equested papers Bl' deeumeHte, 
(ii) Het fureishiHg a full aed eeMplet:e eMplaHatieH ef 

matte!'B refel'!'ed te ie a eeMJllaiHt: filed with the beard, 
(iii) Hat respeediHg t:e subpeeHas issued by the sea!'d, 
liv) wilfully MisreJlreseHtie!J faets te a beard 

iH'&'eetiga~Bl', 
(..-) tteiH!J threats, harassffleHt, extel'tiee er Brisel'y ee 

Jleteetial witeessee t:e diseeu!'age theM frem eeeperat:ieg with aft 
irtvestigatien er freffl testifyieg, 

(q) ha•ing had a lieeftee te 13~aetiee the Jll'Bfessieft 
s~speHded, l'eoeked er restricted ey e~eteet authel'ity ef ae~ 
state, fedel'al Bl' fereigH jurisdietieft fel' aft} ef the aee~e 
!'easeHs, 

(r) diseeeyiHg aHY statute ie eha~tel" 65, ~itle 31, troA, 
Bl' aay rttle or orde!' ef tbe eeal'd." 

Auth: Sec. 37·1·131, ~~. 37·65·204, MCA; IM£, Sec. 
31 65 321, 37·1·316, MCA 
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REASON; These amendments are proposed to remove language that 
currently exists in 37-1-316, MCA, dealing with unprofessional 
conduct, enacted by the 1995 Legislature under House Bill 518. 

'8.6.413 FEE SCHEDULE 
( 1) ARB eJtaJ~~iaatiea aad re enamiaatieA Examination fee 

set by NCA&B (payable to testing service upon approval of 
application); 

(a) Bio isiea A pEe desi~a ~ 
(e) Dioisiea B site desi~a w£ittefl ~ 
(e) Bio'isiea B eH:e desi9fl gFaphiee 55 
(d) Di <'isiea C ettildia~ Eieeigfl ~ 
(e) Bivisiea D/F etl!'ttetttl!'al teehAeleg~ 

geReFal aad leag spaa ~ 

(f) BioieioR B et£ttettt£al teehaole!Jy 
lateral fe£ees ±± 

(g) Dh,ieiea G meeh/f!lbg/elee/1 He eafety 3-3-
(hl Di..,ieiea II maloel!'iale aad methods 3-3-
(i) Bioieiea I eeaetl!'ttetiea EieeHmeate aad 

een·ieee 
lal pre-design 
(b) site planning 
(c) building planning 
(d) building technology 
le! general structures 
l f l lateral forces 
(g) mechanical and electrical 
lhl material and methods 
(il construction documents and services 
ljl total. all nine divisions 
(2) ReeiproeiEy Out-of-state application 
(3) through (6) will remain the same. 
(71 License verification fee 
(7) will remain the same, but will be renumbered 
Auth; Sec. 37-1-134, 37-65-204, 37-65-307, MCA; 

37-1-134, 37-65-201, 37-65-304, 31 65 395, 37-65-306, 
307, MCA 

3-3-
$~ 
-12.2. 

1.2.5. 
~ 
~ 
1'l 
al 
!l_Q 

22 
llQ 
100 

1.Q 
( 8) •• 

.IME, Sec. 
37-65-

REASON; Subection (1) is proposed for amendment to clarify 
that the examination tees are set by, and must be submitted to, 
NCARB. Subsection (2) is being amended to comply with 37-1-
304, MCA, changing the word 'reciprocity" to 'out-of-state 
licensure." Subsection (7) is being proposed to offset the 
cost of copying and administrative time spent in preparing 
license verifications, to make the fees commensurate with 
program area costs. 

3. The Board is proposing to repeal ARM 8.6.414, located 
at pages B-212 and 8-213, Administrative Rules of Montana. The 
authority section is 37-1·136, 37-65-204, MCA, and the 
implementing section is 37-1-136, 37-65-321, MCA. The reason 
for the repeal is the content of this rule is currently 
contained in 37-1-312 and 37-1-316, MCA, enacted by the 1995 
Legislature under House Bill 518. 

MAR Notice No. 8-6-20 15-8/8/96 
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4. The proposed new rules will read as follows: 

"I SCRB&NlNG COMMITTEE (1) The board screening panel 
shall consist of three members of the board including the 
current chairman of the board, and two other board members, as 
chosen by the chairman. The chairman may reappoint screening 
panel members, or replace screening panel members as necessary 
at the chairman's discretion." 

Auth: Sec. 37-65-204, MCA; lMf, Sec. 37-1-307, MCA 

"II COMPLAINT PROCEDURE (1) A person, government or 
private entity may submit a written complaint to the board 
charging a licensee or license applicant with a violation of 
board statute or rules, and specifying the grounds for the 
complaint. 

(2) Complaints must be in writing, and shall be filed on 
the proper complaint form prescribed by the board. Letters of 
complaint which are clearly identified as complaints may also 
be accepted by the board. 

(3) Upon receipt of the written complaint form, the board 
office shall log in the complaint and assign it a complaint 
number. The complaint shall then be sent to the licensee 
complained about for a written response. Upon receipt of the 
licensee's written response, both complaint and response shall 
be considered by the screening panel of the board for 
appropriate action including dismissal, investigation or a 
finding of reasonable cause of violation of a statute or rule. 
The board office shall notify both complainant and licensee of 
the determination made by the screening panel. 

(4) If a reasonable cause violation determination is made 
by the screening panel, the Montana Administrative Procedure 
Act shall be followed for all disciplinary proceedings 
undertaken. 

(5) The screening panel shall review anonymous complaints 
to determine whether appropriate investigative or disciplinary 
action may be pursued, or whether the matter may be dismissed 
for lack of sufficient information." 

Auth: Sec. 37-65-204, MCA; lMf, Sec. 37-1-308, 37-1-309, 
MCA 

REASON: Proposed new rules I and II will implement changes 
mandated by the passage of House Bill 518 by the 1995 
legislature. 

"III SOLICITATION OF BUSINESS BY ARCHITECTS FRQM OTHER 
~ (1) A nonresident architect who holds a current, 
unexpired, unrestricted license to practice architecture issued 
by the state in which the architect's principal offices are 
located may, upon furnishing the board with verification of 
licensure from the other state licensing authority, offer 
architectural services in this state, but may accept no 
commission or otherwise engage in the practice of architecture 
within this state until licensed by the board." 

Auth: Sec. 37-1-319, 37-65-204, MCA; lMf, Sec. 37-1-305, 
MCA 

15-8/8/96 MAR Notice No. 8-6-20 
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REA$0N; The proposed new rule will allow out-of~state 
architects to continue to solicit business in Montana, as has 
been allowed under the previous statutory section which was 
repealed in 1995, as a form of temporary permitting. This 
practice has been on-going for many years, and continues to be 
necessary for the practice, and to allow the public a full 
choice of services to choose among. 

5. Interested persons may submit their data, views or 
arguments concerning the proposed amendments, repeal and 
adoptions in writing to the Board of Architects, Lower Level, 
Arcade Building, 111 North Jackson, P.O. Box 200513, Helena, 
Montana 59620~0513, or by facsimile to (406) 444-1667, to be 
received no later than 5:00p.m., September 5, 1996. 

6. If a person who is directly affected by the proposed 
amendments, repeal and adoptions wishes to present his data, 
views or arguments orally or in writing at a public hearing, he 
must make written request for a hearing and submit the request 
along with any comments he has to the Board of Architects, 
Lower Level, Arcade Building, 111 North Jackson, P.O. Box 
200513, Helena, Montana 59620-0513, or by facsimile to (406) 
444-1667, to be received no later than 5:00p.m., September 5, 
1996. 

7. If the Board receives requests for a public hearing on 
the proposed amendments, repeal and adoptions from either 10 
percent or 25, whichever is less, of those persons who are 
directly affected by the proposed amendments, repeal and 
adoptions, from the Administrative Code Committee of the 
legislature, from a governmental agency or subdivision or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 94 based on the 947 
licensees in Montana. 

BOARD OF ARCHITECTS 
PAMELA HILL, CHAIRMAN 

, I r 
BY: t.-11 it /!( ~~ J( 1 

ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, July 29, 1996. 

MAR Notice Nu. 8-6-20 15-8/8/96 
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BEFORE THE STATE ELECTRICAL BOARD 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment, repeal and adoption 
of rules pertaining to the 
electrical industry 

TO: All Interested Persons: 

NOTICE OF PROPOSED AMENDMENT, 
REPEAL AND ADOPTION OF RULES 
PERTAINING TO THE ELECTRICAL 
INDUSTRY 
NO PUBLIC HEARING CONTEMPLATED 

1. On September 7, 1996, the State Electrical Board 
proposes to amend, repeal and adopt rules pertaining to the 
electrical industry. 

2. The proposed amendment of ARM 8.18.401 through 
8.18.404 and 8.18.406 through 8.18.409 will read as follows: 
(new matter underlined, deleted matter interlined) 

"8.18.401 BOARD MEETINGS (1) will remain the same. 
(2) Special meetings or conference calls of the board 

shall be held at the call of aay 3 l!lellli3e£s the chairman of the 
board, no prior notice of same required. 

(3) will remain the same." 
Auth: Sec. 37-68-201, MCA; 1M£, Sec, 37-68-201, MCA 

"8.18.402 APPLICATIONS (1) The practical experience 
requirement set forth in 37-68-304L ana 37-68-305, and 37-68-
~ MCA, shall be of such nature as is satisfactory to the 
board. 

(a) The board will only accept electrical experience in 
the construction field. For the iourneyman license. a maximum 
of 50\ of the electrical experience in the construction field 
maY be residential in nature. The balance must be a blend of 
commercial. industrial. and institutional. Maintenance work 
which is exempt under 37-68-103, MCAL will not be accepted 
towards fulfillment of the practical experience requirement. 

(i) Maintenance is hereby defined as ordinary and 
customary in-plant or on-site installations, modification, 
additions, or repairs which shall be limited to: relamping 
fixtures, replacing ballasts, trouble shooting motor controls, 
replacing motors, breakers, magnetic starters, in a kind for 
kind manner. Also included are connection of specific items of 
specialized equipment that can be directly connected to an 
existing branch circuit panel by means of factory installed 
leads. However, if a new circuit is required to operate the 
equipment, or if the size of the supply conductors need be 
increased, this shall be considered new work, if permitted and 
inspected by the aopropriate building code authority. 

(ii) 'l'he bea£El will eHly aeeept a llliHd- at twe yeal!'e 
pl!'aetieal e*~Jerienee in the resiEleatial tielEl t~arEl fHlfillins 
the l!'e~i£emente fer lieeneH£e as a jOH!'neymaa eleetrieian. 

15-8/B/96 MAR Notice No. 8-19-20 
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(b) An applicant will be given one year from the date of 
his/her approval to take the examination for which he/she is 
applying. If the examination is not taken within that one year 
period, the applicant will be required to submit a new 
application, provide written verification and pay the 
applicable fees. 

(2) through (2) (c) will remain the same. 
(3) CeMMeeeie~ with tfie July 15, 1994 reee~al date, eaefi 

mastef, jauffteymae, aftd fesiaeHtial eleetrieiaft lieeHse shall 
ee reftewea fef a three year pefiaa. Baefi eri~iHal lieeese 
expires aft a July let that is eat mere tfiae three )cars 
suese~ueftt to tfie date et issuaeee, at tfie aisefetiee of tfie 
~ 

(4) Commeeeie~ witfi tfie Jul) 1, 1994 reeewal date, eaefi 
eleetrieal eeetraeter lieeese shall ee reftewea tof a three 
year period. Baefi e"l!'i~ieal lieeese eJtt~ires aft a July let tfiat 
is Hat me"l!'e tfiae thfee yeant sttese~ueet to the date at 
issuaeee, at the diseretioft at tfie eaara. 

(5) will remain the same, but will be renumbered (3). 
(4) Renewal dates shall be set forth in ARM 8.2.208." 
Auth: Sec. 37-1·131, 37·68·201, MCA; IM£, Sec. 37·68·103, 

37-68·201, 37-68-302, 37·68·304, 37·68·305, 37-68-310, MCA 

'8.18.403 GENERAL RESPONSIBILITIES (1) through (12) will 
remain the same. 

(13) Renewal is the responsibility of the licensed 
individual and although the board mav send out reminder 
notices to the last known address, the lack of receipt of such 
notice does not relieve the licensee of his/her responsibility 
tor renewal.· 

Autb: Sec. 37·66·201, MCA; IM£, Sec. 37-68-301, 37-68-
302, 37-66-310, MCA 

'8.18.404 TEMPORARY PERMIT (1) An applicant for a 
jaufeeymae eleetrieiae lieeese or residential electrician 
license may act as a lieeesed jattJ!'ftcymaH eleetrieiae or 
licensed residential electrician respeetiwely after 
making application for sttefi jottffteymae er residential 
electrician license, paying the appropriate fee, stating fits 
the applicant's qualifications to the board, being aporoved by 
the board and being issued a temporary permit. 
~ JaL A ~temporary permits issued to an applicants for 

a jeu"l!'eeymae eleetfieiae lieeese SJ!' residential electrician 
license shall expire on the date ~ the eext sehedttlea 
licensure examination results are received. 
~ lbl An applicant for a joureeyMa~ eleetfieia~ liee~se 

er residential electrician license shall not be issued more 
than one temporary permit. 

(2) An applicant for a journeyman electrician license ..mav 
act as a licensed journeyman electrician after making 
application, paying the appropriate fee, stating the 
applicant's qualifications to the board. being approved by the 
board and being issued a temporary permit. 

MAR Notice No. 8-18-20 15-8/8/96 
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!al A temporary permit issued to an applicant for a 
journeyman electrician license shall exgire on the date the 
next scheduled licensure examination results are received. 

(b) An apclicant for a journeyman electrician license 
shall not be issued more than one temporary permit. 

!31 An acplicant for a master electrician license may act 
as a licensed master electrician after making application. 
paying the appropriate fee. stating his qualifications to the 
board. being approved by the board and being issued a temporary 
permit. 

!al A temporary permit issued to an applicant for a 
master electrician license shall exgire on the date the next 
scheduled licensure examination results are received. 

!bl An applicant for a roaster electrician license shall 
not be issued more than one temporary permit. 

(4) An applieaet fer a master eleetrieiae lieeese shall 
aot be issued a temporary permit te aet as a lieeased master 
eleetrieiaa. An applicant who has been issued a temporary 
permit as a residential. journeyman or master electrician shall 
not be eligible for another temporary permit in any 
classification of licensure. 

(5) A temporary permit does not allow a journeyman or 
master applicant to act as a responsible electrician for an 
electrical contractor. nor does it permit the applicant to 
obtain an electrical contractor license. A temporary permit 
allows an applicant only to work under a properly licensed 
electrical contractor. 

{6} An applicant for out-of-state licensure may be issued 
a temporary permit under the conditions above. 

!al In the case of an out-of-state licensure applicant. 
the temporary permit shall expire at such time as the board 
approves the application and a license is issued or the board 
denies the application." 

Auth: Sec. 37-1-319, 37-68-201, MCA; 1M2, Sec. 37 68 386 
37-1-305, MCA 

"8.18.406 APPRENTICE REGISTRATION (1) and (2) will 
remain the same. 

(3) ABy persee desiriag to work as ae appreetiee, shall 
first malre applieatioft to the state eleetrieal board sa foPme 
prS'rided by the beard, 

Jllf4~ In order to ~alif} for aa appreetieeship pregraffl, Qe 
recognized by the board as an apprentice. an applicant 
appreRtiee shall either: 

(4) (a) through (5) will remain the sarm, but be renunb!red (3) (a)-(4). 
(5)+•~ With respect ~ the apprenticeship programs 

esta6lished directly through the board, the board reserves the 
right to monitor said programs and to demand and receive any 
and all necessary progress reports. 

(7) will remain the same." 
Auth: Sec. 37-68-201, MCA; IM£, Sec. 37-68-303, MCA 
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"8.18.407 FEE SCHEDULE 
(1) will remain the same. 
(2) Application fee (non-refundable) 
(3) Original licenses: 
(a) Contractor 
(b) Master 
(c) Journeyman 
(d) Residential 
(4) Renewal tee (three years) 
(a) Contractor 
(b) Master 
(c) Journeyman 
(d) Residential 
(5) Reeipreeit:y Out~of-state license 

applicants 
(6) Late renewal fee 
171 Temporary permit 
181 License list ;tQ_" 
(1) Baeh eri~iaal eleetrieal eeat:raet:er, master, 

jeHraeymaa, aad resideatial eleet:rieal lieease issHed aft:er 
JHly 15 et t:he last: year ie the reae~al eyele, will be assessed 
a tee, pl'a¥"a!:ed by year, eased eft the tee sehedHle feHsd ia 
sHbseet:ies (3) ef this rHle." 

Auth: Sec. 37-1-131, 37-1-134, 37-68-~Ql. MCA; lMf, 
Sec.37-1-3Q4, 37-l-3Q5, 37-1-134, 37-68-304, 31 68 396, 37-68-
307, 31 68 399, 37-68 310, 37-68-311, 37-68-312, 37-68-313, MCA 

"8.18.408 EXAMINATIONS (1) A person who has failed to 
pass any examination for which he/she has applied, llldY, upon the 
payment of the appropriate fee,~e the next subsequent 
examination scheduled by the state electrical board. However, 
if he/she fails the test a second time he/she may not take the test 
again within a six month period, and in addition, must: 

(a) will remain the same. 
(b) Provide a list of the books or materials studied, 

specifying the name, author, edition (or latest copyright 
year), eempiled with t:fie help eta liarariaa, iadieat:ia~ whea 
the ma!:erials ~e!'e eheelwd etit:. The list is to be dated and 
signed ~ by £fie a librarian. 

(c) Provide evidence of having attended at least one 
eight-hour electrical code seminar preseated by t:fie 
pllilllbie~/lfteehaaiealleleetrieal seetiea et the st:at:e aHildie~ 
cedes bHreaH er ether ee'tlrse approved by the board, since 
his/her initial failure to pass. 

(2) through (21 (c) will remain the same. 
(d) He The applicant must provide a list of the books or 

materials studied, specifying the name, author, edition (or 
latest copyright year). This list to be ee~~~piled wit:h t:he 
assistaaee ef a librarian, whe is te st:amp the dates !:he 
.varieHs beelts are eheelted e'Ht, (er elffiieited te the liarariaft 
if aeqHired ie B...,.e ftlaHHer ether thae eheel<e,.t) aHd dated and 
signed ~ by £fie a librarian whee t:fie list is eompleted. 

(e) Provide evidence of having attended at least two 
eight-hour electrical code seminars preseHted b~ the 
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fllWIIbin"J/IIIeehaflieal/eleetrieal seetiefl ef the state e~tiltHn"J 
eeees e~rea~t er ether ee~ree approved by the board. 

(3) will remain the same. 
(9) If an applicant has passed the examination. he/she 

must pay the required licensure fee within 60 days from the 
date applicant is notified that he/she has passed the 
examination. Failure to pay the license fee within that period 

:~;~h~~l;~i~~Ei~~~;n~gt~~nag~s'~:ra~~~!~~~~ .. must pass 
Auth: Sec. 37·1·131, 37·68·201, MCA; lMf, Sec. 37-68·201, 

37·68·304, 37·68·305, MCA 

"8.18.409 CONTINUING EPUCATIQN (1) through (2) will 
remain the same. 

(a) Courses or seminars must have prior approval of 
curriculum by the state electrical board. Rgch course shall be 
assigned a course approval nUffiber by the board to be listed on 
the certificate of completion. Board approval of said courses 
and seminars expires sfle year fre111 sate ef appre"+<al AUgust 1 of 
each license renewal year. 

(b) Instr~teters 111\iSE ee eertifiee e~ the state eleetrieal 
beard flrier te presefltatiefl ef eeHrse er se111inar. . 
Certifieatien ef instrHeters shall ee at the diseretiefl ef the 
beard, eased eR applieants fer eertitieatieR eeifi"J The course 
sponsor is responsible to ensure that instructors are 
credentialed as one or more of the following: 

(i) through (vii) will remain the same. 
(C) Representatives of the department or state electrical 

board shall be able to attend and monitor the courses ~ QI 
seminars without charge. 

(d) will remain the same, 
(e) Curriculum of courses or seminars shall be on the 

national electrical code updates, or other subjects related to 
the electrical industry. Approval of course curriculum shall 
be at the discretion of the board. Board approval will contain 
a breakdown for the course or seminar regarding type of credit 
hours tcode or industry), The breakdown must be included on 
the completion certificate. 

(f) will remain the same. 
(g) Request for approval of courses, se111inars, and 

iRstelleters or seminars must be made no later than the board 
meeting next preceding the seminar. 

(h) and (i) will remain the same. 
!1) Attefleanee lists afld the he~trs attended el eaeh 

pereeH shall ee fePWarded te the state eleetrieal eeard B) the 
ifletr~eter withiR 39 days ef the eelllflletiefl ef the eeHrse. 

+*+ lil Certificates required by (d) above shall be half 
sheet (8 1/i! n 5 1/4) afld must contain the following: 

(i) through (iv) will remain the same. 
(v) name of sponsoring agency; and 
(vi) name of person completing the courseTL 
(viil state electrical board approval number; and 
(viiil breakdown of code and/or industry related credit 

hQJ.u:.L" 
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Auth: Sec. 37~1·131, 37-1-319, 37-66-201, MCA; IM£, Sec. 
37-1-306, 37-68-201, MCA 

3. The Board is proposing to repeal ARM 8.18.405, located 
at page 8~549, Administrative Rules of Montana. The authority 
section is 37-68-201, MCA, and the implementing sections are 
37-68-308 and 37-68-309, MCA. 

4. The proposed new rules will read as follows: 

"I LICENSURE OF OQT-OF-SIATE APPLICANTS (1) A license 
to practice as a master, journeyman or residential electrician 
in the state of Montana may be issued at the discretion of the 
board provided the applicant completes and files with the board 
an application for licensure and the required application fee. 
The candidate must meet the following requirements: 

(a) The candidate holds a current, valid and unrestricted 
license to practice as a master, journeyman or residential 
electrician in another state or jurisdiction, which was issued 
under standards equivalent to or greater than current standards 
in this state. Official written verification of such licensure 
status must be received by the board directly from the other 
state(s) or jurisdiction(s), 

(i) the out-of-state license must have been issued by 
the licensing authority of another state or equivalent body, 
and not by a city, county or other similar municipality; 

(ii) the out-of-state license must have been held by the 
applicant for one year in the other state before application in 
Montana under this rule will be allowed; 

(b) The candidate shall supply a copy of the laws and 
rules in effect at the time the license was granted, from the 
state or jurisdiction in which the candidate was previously 
licensed. 

(2) Electrical contractor licenses in this state shall 
not be granted on the basis of licensure in another state." 

Auth: Sec. 37~68-201, MCA; IME, Sec. 37-1-304, MCA 

"Il SCREENING PANEL (1) The board screening panel shall 
consist of at least one board member, who shall be a journeyman 
and/or master electrician member of the board, who shall be 
appointed by the board chairman. The chairman may reappoint 
screening panel members, or replace screening panel members as 
necessary at the chairman's discretion." 

Auth: Sec. 37-68·201, MCA; IMf, Sec. 37-1·307, MCA 

"lli COMPLAINT PROCEDURE (1) A person, government or 
private entity may submit a written complaint to the board 
charging a licensee or license applicant with a violation of 
board statute or rules, and specifying the grounds for the 
complaint. 

(2) Complaints must be in writing, and shall be filed on 
the proper complaint form prescribed by the board. 

(3) Upon receipt of the written complaint form, the board 
office shall log in the complaint and assign it a complaint 
number. The complaint shall then be sent to the licensee 
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complained about for a written response. Upon receipt of the 
licensee's written response, both complaint and response shall 
be considered by the screening panel of the board for 
appropriate action including dismissal, investigation or a 
finding of reasonable cause of violation of a statute or rule. 
The board office shall notify both complainant and licensee of 
the determination made by the screening panel. 

(4) If a reasonable cause violation determination is made 
by the screening panel, the Montana Administrative Procedure 
Act shall be followed for all disciplinary proceedings 
undertaken. 

(5) The screening panel shall review anonymous complaints 
to determine whether appropriate investigative or disciplinary 
action may be pursued, or whether the matter may be dismissed 
for lack of sufficient information.• 

Auth: Sec. 37-68~201, MCA; IM£, Sec. 37~1-308, 37-1-309, 
MCA 

REASON: The proposed amendments, repeal and adoptions are 
necessary to implement the passage of House Bill 518 by the 
1995 Legislature, which standardized much of the procedures in 
statute. 

5. Interested persons may submit their data, views or 
arguments concerning the proposed amendments, repeal and 
adoptions in writing to the State Electrical Board, Lower 
Level, Arcade Building, 111 North Jackson, P.O. Box 200513, 
Helena, Montana 59620-0513, or by facsimile to (406) 444-1667, 
to be received no later than 5:00p.m., September 5, 1996. 

6. If a person who is directly affected by the proposed 
amendments, repeal and adoptions wishes to present his data, 
views or arguments orally or in writing at a public hearing, he 
must make written request for a hearing and submit the request 
along with any comments he has to the State Electrical Board, 
Lower Level, Arcade Building, 111 North Jackson, P.O. Box 
200513, Helena, Montana 59620-0513, or by facsimile to (406) 
444-1667, to be received no later than 5:00p.m., September 5, 
1996. 

7. If the Board receives requests for a public hearing on 
the proposed amendments, repeal and adoptions from either 10 
percent or 25, whichever is less, of those persons who are 
directly affected by the proposed amendments, repeal and 
adoptions, from the Administrative Code Committee of the 
legislature, from a governmental agency or subdivision or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
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affected has been determined to be 336 based on the 3366 
licensees in Montana. 

ANNIE M. BARTOS 
RULE REVIEWER 

STATE ELECTRICAL BOARD 
CHARLES T. SWEET, CHAIRMAN 

j . I . ( 
BY: f '~~ J\ I I • I 

ANN E M. BART • CHIEF COUNSE:I:;---
DEPAR'l'MENT OF COMMERCE 

Certified to the Secretary of State, July 29, 1996. 
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BEFORE THE BOARD OF FUNERAL SERVICE 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment, repeal and adoption 
of rules pertaining to 
morticians, mortuaries, 
crematories, crematory opera­
tors and crematory technicians 

NOTICE OF PROPOSED AMENDMENT, 
REPEAL AND ADOPTION OF RULES 
PERTAINING TO THE FUNERAL 
SERVICE INDUSTRY 

NO PUBLIC HEARING CONTEMPLATED 

1. On September 7, 1996, the Board of Funeral Service 
proposes to amend, repeal and adopt rules pertaining to the 
funeral service industry. 

2. The Board is proposing to amend ARM 8.30.101, 
8.30.201, 8.30.202, 8.30.404, 8.30.405, 8.30.407, 8.30.408, 
8.30.501, 8.30.502, 8.30.504, 8.30.701, 8.30.807. Those 
amendments will read as follows: (new matter underlined, 
deleted matter interlined) 

"8.30.101 BOARD ORGANIZATION (1) The board of 
lftal""tieiafts funeral service hereby adopts and incorporates the 
organizational rules of the department of commerce as listed in 
chapter 1 of this title." 

Auth: Sec. 37-19-202, MCA; IM£, Sec. 2-4-201, MCA 

''8,30.201 PROCEDURAL RULES (1) The board of IIIBl""tieiafts 
funeral service hereby adopts and incorporates the procedural 
rules of the department of commerce as listed in chapter 2 of 
this title." 

Auth: Sec. 37-19-202, MCA; IM£, Sec. 2-4-201, MCA 

"8.30.202 CITIZEN PARTICIPATION RULES (1) The board of 
IIIOl""tieians funeral service hereby adopts and incorporates by 
this reference the public participation rules of the department 
of commerce as listed in chapter 2 of this title." 

Auth: Sec. 37-19-202, MCA; IMf, Sec. 2-3-103, MCA 

REASON: The Board name was changed by the 1993 Legislature and 
the amendments are proposed to implement that legislation. 

"8,30.404 RBCIPROCIT¥ LICENS9RE OF OYT·OF STATE 
APPLICANIS (1) through (5) will remain the same. 

(6) AH a~plieant o£i~inally lieensea ia aaotl'le£ state 
wl'liel'l reEJttil'es a reeip£aeal a~l'eelfteHt witl'l tlentaea lila} be 
lieeAsee ifi Mefitaaa sfily if a reeip£eeal a~£ee111ent !'las beee 
eHte!feel. with nentaHa," 

Auth: Sec, ~~. MCA; IMP, Sec. 37 19 395 37-1-301, 
MCA 
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REASON; This amendment is necessary to comply with the Uniform 
Professional Licensing and Regulation Procedures Act enacted by 
the 1995 Legislature under House Bill 518. A reciprocal 
agreement is no longer required since reciprocity has been 
repealed and replaced by endorsement. 

"8.30.405 INTERNSHIP (1) through (4) (b) will remain the 
same. 

(Sl An intern mortician mav perform all the duties and 
functions of a licensed mortician, as allowed and directed_Qy 
the suoeryisinq mortician. who remains responsible for th~ 
professional actions of the intern. 

Cal "Supervision" means the extent of oversight reguired 
in the judgement of the supervisor. considering the 
circumstances of training. experience. judgement and 
professional development of the intern.' 

Auth; Sec. 37·19-202, MCA; IM£, Sec. 37-19-304, MCA 

REASON; This amendment will clarify the duties an intern can 
perform and who is responsible for the intern's actions. 

"8.30.407 FEE SCHEDULE 
(1) through (5) (b) will remain the same. 
C c) Inactive status 1.Q_,_QQ 
(c) through (g) will remain the same, but will be 

renumbered (d) through (h) . 
(6) and (7) will remain the same. 
{8) Re-inspection fee ~ 
(8) through (12) will remain the same, but will be 

renumbered (9) through (13) ." 
Auth; Sec. 37-1-lJi. 37-19-202, 37-19-703, MCA; IME, Sec. 

37-1-131, 37-19-301, 37-19-304, 37-19-306, 37-19-402, l1..:..l2..:.. 
~. 37-19-702, 37-19-703, MCA 

REASON; An inactive status fee has been added to reduce the 
amount a mortician has to pay for renewal when his license is 
on inactive status. The reinspection fee has been moved from 
ARM 8.30.408 so all fees are set forth in the fee schedule. 
This fee will be charged if the funeral home inspector is 
required to reinspect to verify that the funeral home or 
crematory has complied with board direction to correct a 
problem found on the annual or initial inspection. 

"8.30.408 INSPECTIONS (1) will remain the same. 
(2) A mortuary shall be inspected by the board ~ 

designees in accordance with sub~chapter 6 of these rules. 
(3) and (4) will remain the same. 
(5) IHspeetieHs will be eeHatteted ey eeara mem!Jero er ay 

staff ef ti'le aepartmeHt ef eelllllleree traiaea aHa appre;ed a~ ti'le 
6eaflh 

+6+ ~ Reinspection shall be made of a mortuary that 
does not meet the requirements of the board in ARM 8.30.601 
through 8.30.606. A fee ef $75.99 ohall be paid fer eaei'l 
reiHspeetioa." 
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Auth: Sec. 37·19·202, 75-10-1006, MCA; IM£, Sec. ~ 
iQ.l, 75·10~1001, 75-10·1002, 75-10-1003, 75-10-1004, 75~10-

1005, 75·10·1006, MCA 

REASON: The Board now has a contracted inspector and the board 
members and staff will no longer be conducting inspections. 
The fee for reinspection has been moved to ARM 8.30.407 so all 
fees are set forth in the fee schedule. 

'8.30.501 DEFINITIONS (1) through (1) (b) will remain the 
same. 

(c) "The continuing education compliance period" shall 
comprise the t4 ~-month period immediately prior to the 
licensee's renewal date. 

(d) "Inactive practitioner• for purposes of these rules 
shall mean an individual who has applied for a wai.er ef 
eempliaaee ~ith these rHles aaa who has oetaiRCd aaa eeea 
!Jraatea a eertiHeate of euemptiea inactive status and has been 
issued an inactive certificate. 

(e) will remain the same." 
Auth: Sec. 37-1·319, 37-19-202, 37 19 316, MCA; IMP, Sec. 

37 19 316 37-1-306, MCA 

REASON: The proposed amendment will clarify the definition of 
inactive practitioner to be consistent with the new rule on 
inactive status. 

"8.30.502 CONTINUING EDUCATION REQUIREMENTS (1) through 
(3) (b) (ii) will remain the same. 

(iii) All licensed morticians aaa eremater~ eperaEePB 
must submit to the board, on the appropriate year's renewal, a 
report on a form prescribed by the board summarizing their 
obtained continuing education credits. The board will review 
these reports within six months of their receipt, and notify 
the licensee regarding his/her noncompliance. Licensees found 
to be in noncompliance with the requirement will be asked to 
submit to the board for approval a plan to complete the 
continuing education requirements for licensure. Prior to the 
next consecutive year's license renewal deadline, those 
licensees who were found to be in noncompliance will be 
formally reviewed to determine their eligibility for license 
renewal. Licensees, who at this time have not complied with 
continuing education requirements, will not be granted license 
renewal until they have fulfilled the board~approved plan to 
complete the requirements. Those not receiving notice from the 
board regarding their continuing education should assume 
satisfactory compliance. Notices will be considered properly 
mailed when addressed to the last known address on file in the 
board office. No continuing education used to complete 
delinquent continuing education plan requirements for licensure 
may be used to meet the continuing education requirements for 
the next continuing education reporting period. 

(iv) through (5) will remain the same." 
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Auth: Sec. 37-1-319, 37-19-202, 37 19 316, MCA; IM£, Sec. 
37 19 316 37-1-306, MCA 

REA$0N: The proposed amendment will clarify which licensees 
must comply with the continuing education requirements. 

"8.30.504 SPONSORS (1) The board will recognize 
courses, programs or other continuing education activities 
sponsored by Montana funeral directors association (MFDA) , 
national selected morticians (NSM), national funeral directors 
association (NFDA), independent funeral directors association 
(~), federated funeral directors of America, national 
foundation of funeral service, Montana coroner's association, 
order of golden rule, Montana department of justice coroner's 
training programs, Montana funeral services. inc. (MFSil and 
funeral industry supplier programs. All other programs must 
meet the criteria established in ARM 8.30.502." 

Auth: Sec. 37-1-319, 37-19-202, 37 19 316, MCA; IM£, Sec. 
31 19 316 37-1-306, MCA 

REASON: This amendment is necessary to add the Montana Funeral 
Services, Inc. to the list of approved sponsors for continuing 
education programs. 

"8.30.701 UNPROFESSIONAL CONPUCT (1) will remain the 
same. 

holder of a lieeHee foe tfie ~caetiee of f~aecal oe~iee, 
(b) faloe or misleaaiH~ aawectioia~, 
(c) through (f) will remain the same, but will be 

renumbered (a) through (d) . 
(!l aidias or abettia~ aa ~HlieeHsea ~ecsoa to ~caetiee 

witfiia the f~aecal se~iee pcofesoioa ao a f~aecal director or 
mortieiaa, 

(h) will remain the same, but will be renumbered (e). 
(i) beia~ ~nfit to peffor:ttt beeattse of pbysieal Of 

ps~ eholo~ieal inopair:ttteat, 
(j) ttoia~ alcohol or other dr~~o to the ~oint that there 

is iaterfereaee with job ~erfor:tttaaee, 
+*+ l1l allowing the licensee's license number to be 

placed on a death certificate, b~rial traasit per:tftit or any 
other official form of any dead human body as the mortician or 
embalmer, if the licensee did not prepare the body or supervise 
the final disposition of that body; 

(l) will remain the same, but will be renumbered (g). 
(hl failure to provide merchandise that consumer selected 

or substitution of goods, services or merchandise withOMt 
consumer's knowledge or consent : 

(m) and (nl will remain the same, but will be renumbered 
( i) and (j). 

(o) fratta ~isrepEesentatioH iH obtainiH~ sr·reHewiH~ d 

lieease, 
(p) will remain the same, but will be renumbered (k). 
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(q) fail~re te see~re ~e~it fer remeYal er a~rial sf 
dead fi~maA eedy prier te iAte~eAt er dis~eeal, 

(r) and (s) will remain the same, but will be renumbered 
(1) and (m). 
~ lnl discriminating in services because of race, 

creed, color~ eF national origin Q[ medical cQnditiQn; 
(u) through (w) will remain the same, but will be 

renumbered (o) through (q). 
(x) fia~iA~ aeeA eenoieted sf wislatiA~ aAy state er 

federal Aareetie law, s~ajeet te chapter 1, part 2 at this 
title, aAd 

(y) fia ... iAIJ aeen esrwieted sf a feleny. ,., certified es~y 
ef tfie jttd~meAt sf eenwietieA ie esAelttsio e e .. •ideHee sf tfl:e 
eenwietieA. ~fiie ettajeetieH is ettejeet te efia~ter 1, ~art 2 ef 
this title. 
~ l£1 removing or possessing dental gold or dental 

silver Qr other personal effects. from deceased persons without 
specific written permission of the authorized agent?; 

(aa) will remain the same, but will be renumbered (s) .• 
Auth; Sec. 37-1-131, 37-1-136, 37-1-319, J7-19-202, ~ 

19 311, 37 19 tOt, MCA; IM£, Sec. 37-1-136, 37-1-316, ~ 
~ 37 19 404, MCA 

REA80N; This amendment is necessary to comply with the Uniform 
Professional Licensing and Regulation Procedures Act enacted by 
the 1995 Legislature at Title 37, chapter 1, part 3, MCA. 

"8.30,807 DESIGNATION AS CREMATORY OPERATQR OR TECHNICIAN 
(1) A person already holding a current Montana mortician 

license in good standing may be designated as crematory 
operator or crematory technician witfiettt ~ application eF 
but without fee fer a separate eremater} eperater er eremater' 
teefiHieiaA lieeAee. Aft ~ application for crematory licensure 
shall note the current mortician license status and number ae 
IQr designation as crematory operator responsible for 
operations, or crematory technician. A separate renewal fee 
for this designation shall not be charged. 

(2) A licensed crematory shall notify the board office 
promptly, in writing, of any change of crematory operator, and 
indicate whether the new crematory operator is currently 
licensed as a Montana mortician in good standing, aftd will sAly 
reqttire a desi~JAatieH as erematary eperater, er wfietfier a 
separate f~ll erematery eperater lieeAse will ee eetaiHed." 

Auth; Sec. 37-19-202, MCA; IM£, Sec. 37-19-702, MCA 

REASON; The proposed amendment will clarify application 
processes and fees for persons already licensed as a mortician 
but needing a crematory operator designation, as there has been 
confusion about proper licensing for a dual designation. 

3. The Board is proposing to repeal ARM 8.30.409 
(authority 37-19-202, MCA and implementing 37-19-403, MCA); 
8.30.514 (authority 37-19-202, 37-19-316, MCA and implementing 
37-19-316, MCA); 8.30.705 (authority 37-1-136, 37-19-202, MCA 
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and implementing 37-1-136, 37-19-311, 37-19-404, MCA); 8.30.706 
(authority 37-1-136, 37-19-202, MCA and implementing 37-1-136, 
37-19-311, 37-19-404, MCA) and 8.30.707 (authority 37-1-136, 
37-19-202, MCA and implementing 37-1-136, 37-19-311, 37-19-312, 
MCA). The text of these rules is located at pages 8-930, 8-
934.1, 8-946 and 8-947, Administrative Rules of Montana. The 
rules are being proposed for repeal because these procedures 
are now set forth in the Uniform Professional Licensing and 
Regulation Procedures Act (Title 37, part 1, chapter 3, MCA) 
enacted by the 1995 Legislature. 

4. The proposed new rules will read as follows: 

"I SCREENING PANEL (1) The board chairman must be a 
member of the screening panel. The chairman will appoint the 
screening panel based on the individual complaint. The number 
of board members sitting on the panel may vary, but cannot 
exceed four members. 

(2) The members sitting on the screening panel cannot sit 
on the disciplinary panel." 

Auth: Sec. 37-19-202, MCA; lMf, Sec. 37-1-307, MCA 

REASON: This rule is proposed to comply with the Uniform 
Professional Licensing and Regulation Procedures Act (Title 37, 
chapter 1, part 3) enacted by the 1995 Legislature. 

''II INACTIVE STATUS AND REACTIVATION 
(1) A licensee may place the license on inactive status 

by either indicating on the renewal form that inactive status 
is desired, or by informing the board office, in writing, that 
an inactive status is desired, and paying the appropriate fee. 
It is the sole responsibility of the inactive licensee to keep 
the board informed as to any change of address during the 
period of time the license remains on inactive status. 
Inactive licensees must pay the renewal fee annually to 
maintain license status. 

(2) A licensee may not practice any mortician, funeral 
director, intern, crematory operator or crematory technician 
work in the state of Montana while the license is in an 
inactive status. 

(3) Upon application and payment of the appropriate fee, 
the board may reactivate an inactive license if the applicant 
does each of the following: 

(a) signifies to the board, in writing, that upon 
issuance of the active license, the applicant intends to be an 
active practitioner in the state of Montana, 

(b) presents satisfactory evidence that the applicant has 
attended six hours of continuing education which comply with 
the continuing education rules of the board for each year or 
portion of a year that licensee has been inactive, not to 
exceed 12 hours, 

(c) submits certification from the licensing body of all 
jurisdictions where the applicant is licensed or has practiced 
that the applicant is -in good standing and has not had any 
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disciplinary actions taken against the applicant's license, or 
if the applicant is not in good standing by that jurisdiction, 
an explanation of the nature of the violation(s) resulting in 
that status; including the extent of the disciplinary treatment 
imposed, and 

(d) successfully completes a Montana state rule 
examination, if applicant has been on inactive status for more 
than five years. 

(4) The board may grant conditional permission, not to 
exceed one year, allowing the applicant to practice while 
obtaining the required continuing education hours set forth 
above. No extension of the one year conditional practice 
permission shall be granted. 

Auth: Sec. 37-1-319, 37-19-202, MCA; IMP, Sec. 37-1-319, 
MCA 

"III COMPLAINT FILING (ll A person, government or 
private entity may submit a written complaint to the board 
charging a licensee or license applicant with a violation of 
board statute or rules, and specifying the grounds for the 
complaint. 

(2) Complaints must be in writing, and shall be filed on 
the proper complaint form prescribed by the board. 

(3) Upon receipt of the written complaint form, the board 
office shall log in the complaint and assign it a complaint 
number. The complaint shall then be sent to the licensee 
complained about for a written response. Upon receipt of the 
licensee's written response, both complaint and response shall 
be considered by the screening panel of the board for 
appropriate action including dismissal, investigation or a 
finding of reasonable cause of violation of a statute or rule. 
The board office shall notify both complainant and licensee of 
the termination made by the screening panel. 

(4) If a reasonable cause violation determination is made 
by the screening panel, the Montana Administrative Procedure 
Act shall be followed for all disciplinary proceedings 
undertaken. 

(5) The screening panel shall review anonymous complaints 
to determine whether appropriate investigative or disciplinary 
action may be pursued, or whether the matter may be dismissed 
for lack of sufficient information." 

Auth: Sec. 37-19-202, MCA; IM£, Sec. 37-1-308, 37-1-309, 
MCA 

REA80N: Proposed new rules II and III will implement changes 
mandated by the passage of House Bill 518, the Uniform 
Professional Licensing and Regulation Procedures Act, by the 
1995 Legislature. 

5. Interested persons may submit their data, views or 
arguments concerning the proposed amendments, repeals and 
adoptions in writing to the Board of Funeral Service, Lower 
Level, Arcade Building, 111 North Jackson, P.O. Box 200513, 
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Helena, Montana 59620-0513, or by facsimile to (406) 444-1667, 
to be received no later than 5:00p.m., September 5, 1996. 

6. If a person who is directly affected by the proposed 
amendments, repeals and adoptions wishes to present his data, 
views or arguments orally or in writing at a public hearing, he 
must make written request for a hearing and submit the request 
along with any comments he has to the Board of Funeral Service, 
Lower Level, Arcade Building, 111 North Jackson, P.O. Box 
200513, Helena, Montana 59620-0513, or by facsimile to (406) 
444-1667, to be received no later than 5:00p.m., September 5, 
1996. 

7. If the Board receives requests for a public hearing on 
the proposed amendments, repeals and adoptions from either 10 
percent or 25, whichever is less, ot those persons who are 
directly affected by the proposed rules, from the 
Administrative Code Committee of the legislature, from a 
governmental agency or subdivision or from an association 
having no less than 25 members who will be directly affected, a 
hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Administrative Register. Ten 
percent of those persons directly affected has been determined 
to be 31 based on the 309 licensees in Montana. 

BOARD OF FUNERAL SERVICE 
DOUGLAS D. LOWRY, CHAIRMAN 

BY; 1.. (. I' ( /').I (, 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

/£/ t)~'·~~ 
~ANN~~I~E~M~.--=B~AR~T~O~S~.~R~U~L~E REVIEWER 

Certified to the Secretary of State, July 29, 1996. 
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BEFORE THE BOARD OF PLUMBERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter 
amendment and 
pertaining to 
industry 

of the proposed l 
adoption of rules) 
the plumbing ) 

) 

NOTICE OF PROPOSED AMENDMENT 
AND ADOPTION OF RULES PER~ 

TAINING TO THE PLUMBING 
INDUSTRY 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On September 7, 1996, the Board of Plumbers proposes 

to amend and adopt rules pertaining to the plumbing industry. 
2. The proposed amendments will read as follows: (new 

matter underlined, deleted matter interlined) 

"8.44,402 DEFINITIONS (1) will remain the same. 
fil+- 'Ffie teflft eeeretar)l ttsed fiereia 111eaas the seereta£y of 

the board of ~~~era. 

same. 

(3) will remain the same, but will be renumbered (2) ." 
Auth: Sec. 37-69·202, MCA; IM£, Sec. 37-69-202, MCA 

"8.44.403 APPLICATIONS (1) through (4) will remain the 

(5) Upon receipt and approval of an application for the 
journeyman or master plumber's examination, the department will 
send to the applicant an admittance card for the examination 
which will allow him to wo.-Jt as a jOtiFReymaR ~ltlft!Be£ tiRtil the 
Rent eJEalftiRat ioR fo£ which fie is sefiedttled. ,•, ~~~as tel" aJlJll ieaRt 
shall not werlr as a ~~~aster ttntil st1efi time as fie successfully 
Jlasses the lftftster's exat~~iRation and a ~~~aster fllttRIBer's license 
has beeR isst~ea te him. The actmittance card must be presented 
by the candidate at the examination. 

(6) will remain the same." 
Auth: Sec. 37-69-202, MCA; IM£, Sec. 37-69-303, MCA 

"8.44.404 EXAMINATIONS (1) through (5) will remain the 
same. 

(6) Any applicant for the journeyman or master's license 
who shall sit for and fail the ~~~astel"'s examination two 
consecutive times will not be allowed to retake the examination 
for a period of one year commencing with the date of the last 
examination that he failed. After one year, the applicant 
shall submit a notarized statement from an individual 
acceptable to the board, which attests to 20 hours of 
additional training acceptable to the board before the 
applicant will be approved to again take the examination. 

(7) All aJlplicants fer licensure as a journeyman flluft!Be£ 
wfie fail the exalftiflatien fer the second ti111e are redt1eed te 
apJlFeaticeshifl stattts~tffia-1-l .. ·Hot be allowed to aJlply fer aed 
talre the examiAatioa ttntil the ex~il"atiee ef eae year frolft the 
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date of the second eJEaftlination fai±tire. Atter one year, the 
applicant shall aubftlit a notari~-~tctteftlent troftl an indiYidual 
acceptable te the board, which attests to 29 hours of 
additional tFainia~ acceptable to the board, before the 
applicaat will be appro~ed to agaia take the exaftliaation. 

(8) will remain the same, but will be renumbered (7) ." 
Auth: Sec. 37·69-202, MCA; IM£, Sec. 37-69-304, 37·69-

305, 37-69-306, 37-69-307, MCA 

"8.44.405 RENEWALS (1) will remain the same. 
(2) All master and journeyman licenses shall expire Ehe 

31st of August sf each year on the date set in ARM 8.2.206. It 
is unlawful for a person who refuses or fails to pay the 
renewal fee to practice plumbing work in this state. A lapsed 
license may be reinstated within one year of the default 
without examination on payment of the arrears, and compliance 
with board requirements. A lapsed license not renewed within 
one year following its expiration date terminates 
automatically.' 

Auth: Sec. 37-1·101, 37-69-202, MCA; IM£, Sec. 37-69 307, 
MCA 

"~.44.410 INVESTIGATION (1) will remain the same. 
(2) Ifi ease of an iavestigat~·motion of the~ 

the notice of itheetigation .. ill be aeeoftlpanied by -a-ft 

accusation made in writing and •werificd ey the board, or such 
ftleftl}'}ere thereof as !flay ha••e ltsowledge of the 11\dttere therein 
eostained. 

(3) will remain the same, but will be renumbered (2)." 
Auth: Sec. ~~- MCA; IM£, Sec. 37·1-30e. 37-69-304, 

37 69-305, ~~. 37 69 322, MCA 

"8,44.412~~ULE 
(1) r.hrough (7) (b) will remain the same. 
!8! Out-of-state licensure~ ~~ 
(9) Temporary practice per·mit fee £.Q." 
Auth: Sec. 37-1-134, 37-69~202, MCA; IMP, Sec. 37-1-134, 

37~1-304, 37-1-305, 37·69-202, MCA 

"8.44.415 OVT·OF-STATE APPLICANTS (1) Out-of-state 
applicants for a master or journeyman plumber's license may 
provide proof of prior licensing in another state by submitting 
a copy or copies of the license(s) held along with a certified 
letter of verification from the state or local licensing agency 
stating date of licensure and requirements for licensure. 'l'fl+e 
infermaties will eresit ~fie applieast with esl~ the epeeifie 
tiftle toward expel'iesee wfiieh was reejuired ay the lieessis§' 
state. Afty additiesal expecieaee tiftle xeej~ired B) the state of 
nentasa shall ee Yerified as per board rt-.1les en qualifieatiens 
for lieeneure. If the qyalitications from the state of 
original licensure are not equivalent to Montana's, the 
applicant will receive credit_for the years required by the 
original_state. ~!l need to provide the additional y~ 
documentation as requi~.L£L. 
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(2) will remain the same.• 
Auth: Sec. 37·69-202. 37 69 399, MCA; lM£, Sec. 37-1-304 

37 69 399, MCA 

REASQH: The proposed amendments will implement statutory 
changes mandated by the passage of House Bill 518 (Uniform 
Professional Licensing and Regulation Procedures Act) by the 
1995 legislature. 

3. The proposed new rules will read as follows: 

"I TEMPORARY PRACTICE PERMITS (1) An applicant for a 
master or journeyman plumbing license may act as a journeyman 
plumber after making application to the board for licensure, 
paying appropriate fees, being approved to write the 
examination and being issued a temporary permit. 

(2) A temporary permit shall expire on the date of the 
next scheduled examination. If the applicant fails or does not 
write the next scheduled examination, a second temporary permit 
will not be issued. 

(3) An applicant for the master plumber license may not 
work as a master until such time as he successfully passes the 
master's examination and a master plumber's license has been 
issued to him.• 

Auth: Sec. 37-1·319, MCA; IM£, Sec. 37·1-305, MCA 

"II SCREENING PANEL (1) The board screening panel shall 
consist of at least three board members, one of whom shall be a 
licensed plumber member of the board, and the other two of whom 
shall be board members selected by the chairman. The screening 
panel shall be appointed by the board chairman, and the 
chairman shall not serve as a screening panel member during the 
chairman's term in office. The chairman may reappoint screening 
panel members, or replace screening panel members as necessary 
at the chairman's discretion.• 

Auth: Sec. 37-69·202, MCA; IM£, Sec. 37-1-307, MCA 

"III COMPLAINT PROCEDURE (1) A person, government or 
private entity may submit a written complaint to the board 
charging a licensee or license applicant with a violation of 
board statute or rules, and specifying the grounds for the 
complaint. 

(2) Complaints must be in writing, and shall be filed on 
the proper complaint form prescribed by the board. 

(3) Upon receipt of the written complaint form, the board 
office shall log in the complaint and assign it a complaint 
number. The complaint shall then be sent to the licensee 
complained about for a written response. Upon receipt of the 
licensee's written response, both complaint and response shall 
be considered by the screening panel of the board for 
appropriate action including dismissal, investigation or a 
finding of reasonable cause of violation of a statute or rule. 
The board office shall notify both complainant and licensee of 
the determination made by the screening panel. 
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(4) If a reasonable cause violation determination is made 
by the screening panel, the Montana Administrative Procedure 
Act shall be followed for all disciplinary proceedings 
undertaken. 

(5) The screening panel shall review anonymous complaints 
to determine whether appropriate investigative or disciplinary 
action may be pursued, or whether the matter may be dismissed 
for lack of sufficient information." 

Auth: Sec. 37·69·202, MCA; IM£, Sec. 37·1-308, 37~1-309, 
MCA 

REASON: The proposed new rules will implement changes mandated 
by the passage of House Bill 518 by the 1995 legislature. 

4. Interested persons may submit their data, views or 
arguments concerning the proposed amendments and adoptions in 
writing to the Board of Plumbers, Lower Level, Arcade Building, 
111 North Jackson, P.O. Box 200513, Helena, Montana 59620-0513, 
or by facsimile to (406) 444-1667, to be received no later than 
5:00p.m., September 5, 1996. 

5. If a person who is directly affected by the proposed 
amendments and adoptions wishes to present his data, views or 
arguments orally or in writing at a public hearing, he must 
make written request for a hearing and submit the request along 
with any comments he has to the Board of Plumbers, Lower Level, 
Arcade Building, 111 North Jackson, P.O. Box 200513, Helena, 
Montana 59620-0513, or by facsimile to (406) 444-1667, to be 
received no later than 5:00p.m., September 5, 1996. 

6. If the Board receives requests for a public hearing on 
the proposed amendments and adoptions from either 10 percent or 
25, whichever is less, of those persons who are directly 
affected by the proposed amendments and adoptions, from the 
Administrative Code Committee of the legislature, from a 
governmental agency or subdivision or from an association 
having no less than 25 members who will be directly affected, a 
hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Administrative Register. Ten 
percent of those persons directly affected has been determined 
to be 110 based on the 1094 licensees in Montana. 

BOARD OF PI,UMBERS 
DICK GROVER, CHAIRMAN 

'-) 

BY: I !tk' ·Jtc r;?(L t-"'-" 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

/ l 
I 

/.Ih -;It D:u~ 
ANNIE M. BARTOS, RULE ~VIEWER 

Certified to the Secretary of Sr:ate, July 29, 1996. 
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BEFORE THE BOARD OF PROFESSIONAL 
ENGINEERS AND LAND SURVEYORS 

DEPAR'IMENT OF COMMERCE 
STATE OF MONTANA 

In the matter of the proposed 
amendment, repeal and adoption 
of rules pertaining to the 
practice of professional 
engineers and land surveyors 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT, 
REPEAL, AND ADOPTION OF RULES 
PERTAINING TO THE PRACTICE OF 
PROFESSIONAL ENGINEERS AND 
LAND SURVEYORS 

1. On September 5, 1996, at 10:00 a.m., a public hearing 
will be held in the Professional and Occupational Licensing 
conference room, Arcade Building, 111 N. Jackson, Helena, 
Montana, to consider the proposed amendment, repeal and 
adoption of rules pertaining to the practice of professional 
engineers and land surveyors. 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

"8.48.401 BOARD ORGANIZATION (1) The board shall elect 
from its members a chairman, vice-chairman, and ~ a secretary 
at the £e"fHlar J~o~ly llleetift"J ef each lear annually. 

(2) will remain the same. 
(3) ~he ehair~~~aft shall direct 111eetiH"J Hetices te ee 

prepared, distrie~o~ted aftd pHelished. 
(4) ~he ehai~H IRa} direct aHl ftetiee er erder iss~o~ed 

ey the beard er required ey law te be pl"epared, distrie~o~ted aad 
p~o~blished. 

(5) and(6J will remain the same, but will be renumbered 
(3) and (4). 

(7) The secretar} shall be respe11sible fer the 
s~o~pe~·isieft sf all cerrespeftdeftce, applieatieas aad fiaaneial 
reeerds ef the Beard. The secretary ef the Beard sl!all eversee 
the pHBlishiftg and distrib~o~tieft sf a rester each Bieeei~o~m as 
req~o~ired ia sectiea 37 67 318, t!CA, with addeno!wfts as deeft\Cd 
aecessar} Bl the beard." 

Auth: Sec. 37·67·202, MCA; IM£, Sec. 37-67·201, MCA 

"8.48.403 BOARD MEETINGS (1) The el"der ef Busiaess at 
all reliJ~o~lar aftd speeial 111eetiags at the beard shall be as 
tallawe. 

(a) 
(B) 

+el 
(d) 
(e) 
(f) 

15-B/8/96 

roll eall 
readift"J at mia~o~tes 
repart of eammitteeo 
repe£t of seeretary afta 
~o~afiftiehea b~o~siness 
new busiftess 

£eaain"J at eomm~o~aieatiefto 
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(~) Feadia~ aad eeaeide£atiea of applieatieas 
(li) adjettFillftcnt 
(2) "RebeJ?ta' Rttlee of OJ?dc£" eliall ~oveni tlie 

~Feeeedia~e of tbe bea£d, exee~t ae etlie£wiee ~rovided herein 
or b)l et.atttte. 

(3) An aaattal meetin~ sball be field dttria~ Jttly eaeli 
yea£, t.lie exact time aad ~lace to be det.eJ?H~ined by tlie chairman 
and set fertli ia a written notice, espy of wfiieh shall be 
mailed to eaeh member at liie last add£eae of £eeord at least 10 
days in adoaaee of tlie date of tlie meetin~. 

(4) ;, special meetin!J may be ealled at aay time by ofdCt" 
of tlie eliaifftlaa ea tlie writtea re~tteet of an}' tb£ee membe£a 
of tlie beard. lletiee as prescribed above or tele~rapliie notice 
of Ret lese tliaa 72 liettfB ia adoaaee of the date aad time of 
tlie meetia~ eliall be !fioea eaea meHIBe£, said aetiee settin~ 
ferta the exact time and place of tlie meetia~, ae determiaed B}' 
the peFaoa ieauia~ the eall. 

(a) Notice lese tliaa 12 liottrs ia aEhaaee of a called 
special meetin~ may be ~iven b)l teleplieae or ether meaae 
provided eueh membe£, OF members of tae board, as are abseftt 
f£em tlie meetia~ ei~R a etatemeat aeeeptift!J tbe eall ia liett of 
aetiee ae set ettt ift the preeedia~ para!Jrapli. Attendaftee at 
the meetio!J wi±-1--be-e • ideaee of aeeeptaoee of tlie call- by those 
members ~resent. 

(5) Aft) beard membe£ who mioses 3 or mere consecutive 
uaexettsed meetia~e shall be ~Fopoeed to tbe Gooe£ner fer eon 
eideJ?atieft tor reme .. al tram office beeattse of "nc!Jleet of 
dttt)l". ~lie bea£d eliall decide en exettsed aod ttnexeueed 
abseeeee. 

( 6) Any eea£d member may malEe aft indepeadeat 
in .. eeti!'jatieft of tbe applieaete ~ualifieatiofta ami repol"t bie 
fiodift~a to tbe beard. 

Ill The board shall hold at least two meetings annually. 
with 10 days notice, and as called by the chairman." 

Auth; Sec. 37·67·202, MCA; IMf, Sec. 37-67-201, MCA 

"8.48.501 APPROVAL OF SCHOOLS (1) Baccalaureate 
B~ngineering or engineering technology programs seheele o£ 
eelle!JeB appre~ed B) tlie bea£d a£e those wbieli £equi£e for 
ent£aftee, ~raduatieft frem aft aeereditea fii~li sefiool or 
~FeparatB£)1 seaoel (or e~ui.aleat b)l passia~ of ad .. anee 
staadift!J eMamiaatieft), wfiiefi offer" a miaiftllim of a 4 }'ear 
eottFse leaeia~ te a de!Jree ef eaelieler ef seieaee in 
reee~ni11ed braaelies of eo!JiHeeFin~, or ea!JineeiiH!J teebnele!Jy, 
6£ their eC'ftli'"alent, aHd ··hieb a£e eithe£ a~~Fe.ed by tbe 
accredited by the Aaccreditation BQoard for H~ngineering and 
~~echnology ~ or equivalent curricula as approved by the 
board shall meet the educational reqyirement. 

(2) ~lie beard will Feoiew afty questieas of eurrieula en 
an individual easis, usiR!J aeeeptable eur£ieula existio~ at 
t:be time of tbe inEihidual's stud) as ~uide for e.·alttatiea. 

(3) will remain the same, but will be renumbered (2) .• 
Auth: Sec. n.:.2.lcc~. MCA; ~teeeion, Gee. :28, Ch. 

553, L. 1985, Sff. HJ/1/85, IMf, Sec. 37-67-306, MCA 
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"8.48.502 APPLICATIONS (1) Applications received by the 
department shall ~e eHamiaea fer eeafe~ity with the rHles 
geweraiag applieatieas as established hy the hears. 
1~plieatieas must be on a board approved form and accompanied 
by proper fees aftd iH the form preeerihed shall he eateres iH 
the reeeras ef the bears. An Agpplicatione not accompanied by 
the proper fees or not eertfermirtg CQIDI)leted in its eatirely 
entirety with all required information te the rHlee shall be 
returned to the applicant with instructions as to the 
eerreetiea thereof er held ia abe~artee Hrttil ia proper term as 
preeerihea hy the hears. Fees will be deposited as received. 

(ill Wflea applieatieas aeeempaaiea by pref1er fees are 
aeeeflted aaa eaterea ia the hooks ef the bears, the refereaees 
eited ia the reepeetive applieatieas shall be eeRtaeted iR the 
maRRer" preeeribed by the beard. If replies from the 
refel!'eReee eitea are aet reeei,.ea withia a reaseaable time, 
the applieaat shall Be aetifiea te that effeet. 

(3) WfleH all Reeeseal!'~ iafermatieR has beea breHght 
together with regard to a giweft applieatiea, eaeh beard member 
shall be provides with a BIH'fll!lal!'} ef the applieatiea. 'Fhe 
applieatiea with all iReiaeatal papel!'s shall be iMMediate!~ 
breHght te the attentieR of the bears at the first BHbee~ent 
meetiag. 

(4) All HeR reeiaeat applieaRte mHBt be registered iR 
their states of reeiseRee aRe original registratieR eHbmittea, 
before their application eaa be eeasiaered." 

Auth: Sec. 37-67-202, MCA; AU'FII B'!Eteasiea, See. 29, Ch. 
553, L. 1985, BfL 19/1/85, IMP, Sec. 37 · 67 · 303, MCA 

"8,48.504 APPLICATION REFERENCES (1) Upon receipt of an 
application, a copy of the board's uniform questionnaire and 
form letter shall be transmitted to 5 or more references. 
Three or more of the references shall be registered in the 
profession being applied for as professional engineers or 
professional land surveyors. No member of the board will be 
accepted as a reference. The department shall provide the 
applicant with copies of the board's uniform reference letter 
and the applicant shall submit same to 5 references, with a 
stamped retHrH eawelepe addressed te the Bears effiee. 

(2) will remain the same." 
Auth: Sec. 37-67-202, MCA; IM£, Sec. 37-67-303, MCA 

"8.48.505 DISPOSAL OF APPLICATIONS (1) Wfteft ~The board, 
after due consideration of an application and of information 
pertaining thereto, ia satisfied that : (a) will find tlJe applicant 
~ eligible fel!' re~iatratieR HAder the f1artieHlar 
elaesifieatieft Hader which the applieatieH is made, the 
applieaat will be •,·etea regietratiea. It the fiHaift~ ef the 
beard is that the applieaHt ia net eli~ible fer regietratiea 
HRiier the elassifieatieft HAser which the application is made, 
the bears may ~ate the a~~lieant regietratiea is I!IHeh ether 
elaesifieatiea aa it fiaas that he is eli~ible. ~he applieaRt 
will be Ratifies ef the aetiea by the departmeat. 

(2) If the bears is Hftable te lietermiHe frem the 
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iftfaH!lat ioH pre•riaed by tfie appl ieaftt wfietfier tfie appl ieaftt ie 
eli~ible for re~ietratiaa, tfie applieatiaH efiall be deterred 
aftd tfie applieaat reqtleeted to sit for the appropriate exam; or 

(b) request the applicant to fumish such additional information as 
may be necessary~. If after 1 year from tfie date of tfie 
req~o~eet for stwfi iHfo:ftfliitiaft, ftE> repl) fiae beeR reeei">eEi, the 
applieatioH will be rejected afte a ftew applieatiaft will be 
l!'cq~o~ired. 

(3) If after 1 year froftl date ef aotifieatiaa e£ 
appre•ral, aft applieaftt fiae aot 10>aid tfie rCEjtlired re~iotratioH 
fee, he oaall be Ftetified tfiat ~o~aleee s~o~eh paYffieftt io made 
withift 39 da)e, a ftew ai'Oplieatiaft for re~ietratioH ffitiBt be 
made ~o~ader a aeetiea of the law applicable oft the date the ftCW 
applieatiea is filed ami aeeOft\l"aaiea ey a ftew applieatioH fee. 

(4) It aft applieatiaa is rejected, the departffieHt will 
(c) advise the applicant of the application's rejection in 

accordance with provis1ons of the law. 
121 A rejected apPlicant may reQuest reconsideration 

under the section originally applied for. within one year ot 
the date of notification. without additional fees. Additional 
evidence pertaining to the application must be furnished. 
However. reconsidergtion does not take into account experience 
or education subseQuent to the date of gpplication. 

!3) An gpplicant who a~lies under a di[ferent section 
than that previously submitted shall submit a new complete 
application accomPanied by the appropriate fee." 

Auth: Sec. 37-67-202, MCA; lMf, Sec. 37-67-303, MCA 

"8,48.507 CLASSIFICATION OF EXPERIENCE (1) Engineering 
experience or land surveying experience "ef a character 
satisfactory to the beard" shall include the following: 

(a) Stlb prefessieaal werlt shall be eonstr~o~ed to eo<'er the 
time epeat as rodman, ehaiAffidA, iastrtlffleAt man, iHspeetar, 
recorder, drattSMaft, ee111p~o~ter, lester, stlperiateadeat of 
eeftstrliet:i:oA, j~o~nior engifteer, or siftlilar 01arlt, that ie, 
pasitiofts ia whick tfie responsibilit~ is sli~ht aaa the 
iadi, idt~al pertennanee at a taelt, set aad st:tpet'vised ~ 
sliperiar, is all that is reqliired. It shall alee iHel~o~de t~o~ll 
time eHgiaeerin~ e~~~pleyment aefere the applicant ~raat~ated 
team aft appre.ea ealle~e ar ~o~ai~ersit~-

(b) Saeh year ef experieftee ift e~o~b profeeaianal warlt, tte 
dctiaed ftCl'CiH 11\ay be el!'edited dB Oft€ half year towara the 
reqliireftleat et experieHee or practice of a character 
eatiefaetary to tfie beard. Oaly expel!'ieaee of the applicant 
which is elaesifiea as Btlb prafeesional er pre preteeeiaftal 
woriE e~ the beard wiH be eoasiaereli. 

(e) Pre professional warll is wel!'lt perfo£11\ed befot·e 
re~istratiea in ••ant ana, 01fiieh ie of a eharactcl!' 01ortl>y af the 
prefeesiaa. Pre prefeseieAal "eriE shall include tne time 
after the applieaat fias ~raa~o~ated freftl an appreyea ealle~e or 
tlAi'•'CHlity, d~o~ring "fiiel'l he l'lae aeeft accepted is eagiaeering 
worlt of a higher graae aftd resf"oasibility than tl'lat abe•.·e 
defiaed ae Blib prol'eeeienal---w&rlt-. Gueeeesftll eampletian--&t' 
g>:aa~o~ate study ia engi~n<J shall be eensidered pre 
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pn~tessional wol!'lt, but sueh study will aet be cl!'edite!i as mel!'e 
than 1 ~eal!' at pl!'e pl!'efeeeienal wol!'k. The mere exeeutioa, ae 
a eentl!'aetor, of werlt designed b)l aa eagiaee£, er the mere 
e1:1pervieiea of eeaetructioa ef eueh wel!'l£ as fol!'eman e£ 
Bl:lpel!'iatendeat efiall aet be !ieellled to be pl!'e prefeeeienal 
~ 

(a) Sxpel!'ienee time may aet be ee1:1ntea ae pre 
prefeseienal Ol!' Sl:lb prefeesieaal for wol!'k deae aul!'iag years 
counted fel!' e!iueatiea. 

(e) Laaa sul"Vey experience eenaists of wol!'lt deae under 
the s1:1pervieioa ef a registered pl!'ofeasienal lana a\locyer 
e~:~eh as seetiea brealtae..-ns, retracing ala bemn!iariea, 
eetablisfiiag aew be~:~ada£ies, eeraer search ana re 
establisfilllent, calculations, and preparations ef certificates 
ef B\lrveys, deed searches, aea cernel!' l!'ecel!'datiea. 

-+H Other euoe)l expe£ieaee is s~:~rvey werlt whiefi lila)' 
or may aet be done \lfidel!' the s~:~per.oieien et a £€"fiBte£ed 
prefessieeal lana BI:IAC}BL It iaelu!ies e1:1eh werlt as 
eenst£1:1etiea la}BI:It of buildings aad miseellaaeous et£\let~:~£ea, 
s1:1~·eys neeeesary to obtain data and location of hi"fhways, 
£eaae, pipelines, canals, ete., eenetruetion etaltin"J fo£ laad 
meaifieatien, eenet£1:1ction etalting for highways, £ease, 
utilities, etc. 

( i l Non e~:~rve}l experience ie worlt aet related te 
8-I:IPvcyiag. 

(!J) Pre pFefessienal werlt (in cha£!}e) means. in tfie 
field, tfie applicant m1:1et have directed the we£1t. 'Phe 
sueeessful aeeefflPlishlllent of the .. e£1t m~tet ha .. e £estes upon 
fii111. He 111\lot ha•.•e made deeieieas rc!JaFdin!J 111ctheae ef 
exeeutiea ana suitabilit} of materials withe\lt l!'elyia!J 1:1pen 
a&.>iee B£ instructions fr6111 hie euf!eriers. 

(i) In the eH ice, the appl ieant IIIUBt have had to 
uadertalte inveeti9atione, o£ ear£)' eut i!llflB£tant aeBi!JRMente, 
demaaain!J £eeou£eefulneee aed e£i9inal ity, e£ toe malte f!lane, 
w£ite epeeifieatiene and direct araftia"f ana eo~tatiea fer 
deei"JnB or enginee£iag, with only re1:1gh eltetefiee, !Jene£al 
iafermation and field 111eae~tre111ente fer refcl!'cnee aa!i !JI:Iiaanee. 

(ii) In teaching, the applicant IIIUBt haoe tai:I!Jht aa 
engineel!'ing pFa!Jram of l!'eeegniee!i etandin!J, ana 111\lBt ha.e beea 
enga<jed in l!'eseareh, produce develofliiiCat, er eeae~:~ltin'J as a 
eeaeu£rent activit)'. 

HH Pre prefessieaal worlt (design) 11\Caae. all that io 
given above ao pre preteeoieAal ia charge ana in addition one 
1Jii6:lifi:ed in aeei!Jn must have 111et tfie aelllaHdB enee\lntel!'ea in 
engineerin!J design ana f~:~lfilled tfie require111ents ef leeal 
eireu111stanecs ana eeAditiene witllettt violatiH!J aRy of HI€ 
eannone of engineering. 

{d) The board will not deem experieaee te be pre 
preteesienal worlt, pre proteseienal worlt (in efiarge) , er pre 
professional werl• (aesi<Jn) , as these tel!'llle are !ief'inea in 
s1:1eeeetien (1) ef this l!'Hle, unleee a~:~rin"J the f!e£ioa of tiiiiC 
in queetoion the apf!lieae~c~ o WOl':lt prod~:~ eta ~ere Fe .·iewed by a 
licensed prof'esei'9Hal enginee£ er profesoienal land sur.<eyer 
ae af!prepriate. 
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(3) Tfie beacd,-48 paeeia§ oft eaeH-e~tfieee cequiceffieate 
as aefiaed, will eacefully wei§fi tfte- e•,.ideaee of expecieaee 
eubffiitted by tfie applieaat aHa tfie ceplieo received fcBffi fl±e 
retereaeeo. 

!al Sub~professional experience gained before graduation. 
This experience shall be credited to the required pre· 
professional exoerience at a maximum of one half the period of 
experience, Credible experience maY include: 

!il surveying experience. supervised: 
Ciil engineering experience, supervised: 
Ciiil construction experience, supervised. 
(b) Pre-professional eXPerience is four years of total 

progressiye experience, all of which is required to be 
completed at the time of application. Credible experience may 
include: 

!il approved sub-professional experience; 
Ciil progressive exPerience on engineering/land 

surveying projects which indicate the experience is of 
increasing quality apd required greater responsibility~ 

!iiil experience not obtained in violation of the 
licensure act: 

Civ) credible experience gained in the armed services. 
of a character equivalent to that which would have beep gained 
in the civilian sector performing similar work; 

(v) experience gained under the supervision of a 
licensed professional engineer/land surveyor or, if not, an 
explanation of why the experience should be considered 
acceptable; 

Cvil credible sales experience demonstrating that 
engipeerjng principles were required and used in gaining 
exPerience; 

lYiil__ credible teaching experience at an advanced level, 
post graduate or senior graduate, in a college or university 
offering an engineering curriculum of.four years or more that 
is approved by the board. ~.surveying teaching experjepce 
shall also be at an advanced level op a land surveying 
curriculum gpproved by the board; 

Cviiil experience gained in engineering research~ 
design projects by members of &n engineering faculty, in an 
engineering curriculum approved by the board; 

lixl successful completion of graduate study leadipg to 
the master's degree ip engineering, which has followed a 
baccalaureate degree in engineering. as credit_ for one year's 
experience. If the Ph,p, in engineering is completed under_tb& 
same conditions, two year's total experience maY be credited, 
including the one year creditgQ for the master's degree, in the 
two year's total. If the Ph.D. is obtained without the master's 
degree. two year's experience may be credited, All degrees 
shall haye beep obtained from colleges or universities with 
bo&rd approved programs. 

121__Experience mu~_be completed at the time of 
application. Experience time cannot be counted during period~ 
counted for educ&tion~ 

(3) Experience as_a contractor in the execution ot 
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prepared design by a professional engineer or in employment 
considered as that of supervising construction of such work may 
not be considered ae credible experience. 

{il Obtaining a Ph.D. in engineering from an approved 
program ie considered eouivalent to passing the fundamentals of 
engineering exam. Four years experience in addition is 
requ~red.to qualify to take the professional engineers 
examJ.natJ.on. 

{5l Upon request by the board. an applicant must 
demonstrate knowledge of fundamental principles of engineering 
design and the practical solution of engineering problems, 

{6) Land surveying experience must include a substantial 
portion spent in charge of work related to property conveyance 
and/or boundary line determination. 

{7) Upon request by the board. land surveyor applicants 
must demonstrate adequate experience in the field aspects of 
the profession." 

Auth: Sec. 37-67-202, MCA; IMP, Sec. 37-67~306, ~ 
J..Q.2, MCA 

"8.48,508 EXAMINATION PROCEDURES (1) After J~l} 1, 
W+S-, re!Jistratiaa as a prefessiaaal efi!Jiseer asa/er 
pretessiesal laRa e ..... ., C} a .. iH •teA taRa re!JHirea iA part, 
eMamiAatiofiB. The examinations required are defined in seetion 
37-67-311, MCA. 

(2) through (6) will remain the same." 
Auth: Sec. 37-67-202, MCA; IM£, Sec. 37-67-311, MCA 

"6.46.601 COMITY FOR PROFESSIONAL ENGINEERS (1) The 
board may, upon application and payment of proper fee, issue a 
certificate of re!'jistratioA license as a professional engineer, 
to any person who submits evidence that he holds a Nnational 
e~ouncil R~ecorda eertitieate issued to him by proper authority 
of the satieAal eA!'jineeriR!J eertifieatiefl eemmittee et the 
Nnational e~ouncil of ER!JineeriA!'J ~rs for engineering and 
surveying <NCEES}, or of any state or territory or possession 
of the United States, or of any country, provided that the 
applicant's qualifications meet the requirements of the law and 
of the rules established by the board, Such applicants shall, 
as part of their application, complete and send to the 
department the standard application form. Applicants who have 
a current NCR certificate Aumber council record, must complete 
only the following sections of the application for registration 
as a professional engineer: 

(a) general informationL 
(b) registraties licensure in other statesL 
(c) affidavitL 
(d} engineering experience. 
(2) When application for re!'jistratiaa licensure by 

eAdersemeat QQmi1y is made, the Montana board shall secure from 
the board ey from which the certificate ef re!'jistratien 
ithel..,ed license was issued, complete information as to the 
basis for the issuance of said certificate. Hewe¥e~. if the 
applieast preseAtB e.,idenee of a certificate iss1tea b)' the 
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Natioaal Ba~iaee~ia~ Ce~tifieatioa Coffiffiittee of NCBB eea~ia~ 
U1e~eoa as aa eaao~semeat f'~O('Ie~ a~o~thm"i!!:atiea a~ tfie 
a~o~tho~i2:eti official of the state boa~a of ea~iaee~ia~ 
re~ist~atioa of the state ~aieh the aelaer of tfie certificate 
is a ~eaiaeat, s~o~eh iaq~o~ir~ may be emittea. 

(3) The boara will tlf'OH a('l('llieatien fer reei('lreeal 
re~istration b~ one of ita re~istrants in aaother state, 
certify as to ais q~o~alifieatioas." 

Auth: Sec. 37~67-202, MCA; IM£, Sec. ~212. MCA 

"6.46.602 ENGINEER REGISTRATION BY COMITY WITHOUT 
EXAMINATION (1) An out-of-state re~istraat licensee, whose 
conditions did not include examination, may be granted 
re~istration licensure by the board without examination, if the 
original certificate of re~ist~atioa license was granted under 
any of the following provisions: 

(a) Engineers re~ietered licensed under a provision of 
the law permitting registration to applicants who have 
graduated from a school or college in an engineering curriculum 
of 4 years or more, plus 4 years or more of experience in 
engineering work of a character satisfactory to the board; 
provided the eertifieatioa et re~istratioa license was issued 
prior to July 1, 1946, for civil engineers and July 1, 1957 for 
others. 

(b) Engineers registered licensed under a provision of 
the law permitting ~ietration licensure to applicants who 
have a specific record of 12 years or more of lawful practice 
in engineering work of a character satisfactory to the board, 
of which at least 5 years has been in responsible charge of 
important engineering work, provided such re~ietratioa was 
~ranted after the iadi~id~o~al was 32 ~ea~e of a~e. aad the 
ee~tifieate license was issued before July 1, 1975, and under 
requirements not ~ less strinm.mt than those of the Montana 
law, and the rules of this board at the time the ee~tifieate 
license was issued." 

Auth: Sec. 37c67-202, MCA; IMP, Sec. 37·67-312, MCA 

"8.48,603 ENGINEER RBCIST~~Tf&N LICENSURE BY COMITY 
WITHOUT EDUCATION (1) An out-of-state re~istraat li£~ 
whose re~ietratioa licensure conditions did not include 
graduation from a 4 1Qyi year approved curricula, may be 
granted re~iat~atioa licensure by the board, if the re~istraftt 
licensee has successfully passed the a ~ hour ~ 
fundamentals of engineering and a ~ hour PB ~rinciples and 
~ractices of engineering examinations issued by NCEES, and has 
had a ~ years of engineering work experience satisfactory 
to the board, and provided that the eertifieate license was 
issued before July 1, ~ ~-· 

Auth: Sec. 37-67-202, MCA; IMP, Sec. 37-1-304, 11.~, 
MCA 

·~.48.604 COMITY CONSIDERATION FOR PROFESSIONAL LAND 
SURvEYORS (1) The board may, upon application and payment or 
proper fees and passing a written examination, issue a 
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certificate sf registratiea license as a professional land 
surveyor to any person who submits evidence that he holds a 
certificate et regietratiea license issued to him by proper 
authority of any state or territory or possession of the United 
States, based upon qualifications that were not less stringent 
than those of this state at the time the applicant received his 
or her eert~fieate license in the other state, territory or 
possession. 

Auth: Sec. 37·67·202, MCA; IM£, Sec. 37·1-304, ~ 
~. 37·67-313, MCA 

"6.48.801 GRANT AND ISSUE LICENSES (1) At the time an 
applicant is voted regietratisa licensure by the board, he ~ 
applicant will be assigned a registratiea license number and 
issued a certificate sf registratiea license as a professional 
engineer and/or professional land surveyor as appropriate. 
These numbers will be issued consecutively in the order in 
which the applications are approved by the board. The 
applicant will be advised of his registratiea the license 
number in the notice sent Aim to the applicant. 

(2) A eertifieate sf registratisR license authorizing the 
practice of professional engineering or land surveying will be 
granted by the board and issued by the department after 
approval of an application, gnQ payment of regietratiea ~ 
licensee fee (if re~ired), aad werifieatiea sf the a~~lieaat's 
usual writtea sigaature. The certificate license shall be 
signed by the chairman and the secretary and shall bear the 
registratisa license number of the registraat licensee. 

(3) l~~lieants a~~rewed fer regietratiea as ~refessisRal 
eagiaeere aad ~refessieaal laRd surveyers shall reeeioe ene 
certificate sf registratisn autfierieiag the ~raetiee of 
professieaal eagiaeeriag asd ~refessisaal laad su~e~ing. 

(4) Tae applieatiea sf any applicant wfie fails te 
esmplete his registratisa as prewided hereiR abe¥e witfiia a 
period sf 6 111satfis after aotiee is mailed ts him by the beard 
that fie has been ¥steEl registratiea, shall be rejected upoa 
aetiea sf the beard." 

Auth: Sec. 37-67-202, MCA; ABTH BKteasisR, See. 29, Ch. 
553, L. 1985, Bff. Hl/1/85; IM£, Sec. 37-67-306, 37-67-309, MCA 

·~48.802 REGISTRANT ~ICENSE SEAL (1) Upon approval of 
fl+e ~ application by the board, the registraRt licensee will 
be advised that he the licensee may secure an official seal, 
and isfermea sf the re~iremeata sf the law with regard te the 
use sf sHeA seal. 

(2) Seals fer ~refesaisaal en~iaeera ana pFofessional 
laad suft•eysrs will be furaiafied e~ the beard, at a tee, u~en 
re~est. Seals of two different sizes are authorized; 

(a) and (b) will remain the same. 
(c) The seal will bear the registFant's licensee's name, 

registrattea !1£~ number, and the legend "Registered 
Licensed Professional Engineer", "Registered Licensed 
Professional Land Surveyor", or "Re~istered Licensed 
Professional Engineer and Professional Land surveyor". 
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(2)f~~ For stamping plans, specifications, and reports, 
~e~JU9traate licensees are authorized to use a facsimile made of 
their official seal. The title page of all sets of plans and 
all documents filed with public authorities must bear the seal 
and original signature." 

Auth: Sec. 37-67-202, MCA; AU'fll Bxteesioa, See. i!O, Cit. 
553, b. 1985, Bft. 10/1/85, ~. Sec. 37-67-314, MCA 

"8.48.901 EXPIRATION OF RBGIS'fRA'fiON LICENSE RENEWAL 
(1) Ce~tifieates of re~ist~atioa Licenses expire ofl J~ae 

30tlt of tfie aj3J3'~0J3'riate year every second year on the date 
established in ARM 8.2.208 !June 30th of each even-number yearl 
and shall be renewed as outlined in seetioe 37 67 315, MCA, 
upon receipt of the renewal fee set by the board. 

(2) The department will notify every re~iste~ea pe~son 
licensee by mailing a letter to the address in the roster or to 
a corrected address 30 to 60 days prior to the date of 
expiration of !tis certificate the license. The letter will 
specify the fees for renewal for a 2 year period. The letter 
will include a form for a statement by the ~~ licensee 
that fie the licensee has n~intained fl±s the licensee's 
professional competency during the preceding biennium. This 
statement must be signed, and returned to the board before the 
re~ist~aat's ~e~ist~ation license will be renewed." 

Auth: Sec. 37-1-101, 37-67·2Q~. MCA; IMP, Sec. 37-67-315, 
MCA 

"6.48.903 LATE RENEWAL (1) The failure on the part of 
any re~ist~aet licensee to renew fiis certificate the license ay 
JHee 30tfi as required shall not deprive such person of the 
right of renewal. 

(2) The fee to be paid for the renewal of a certificate 
license after June Jetlt the date set forth in ARM 8.2.208 !June 
30th of each even-nUffibered year) shall be increased lOt for 
each month or fraction of a month that payment of renewal is 
delayed; provided, however, that the maximum fee for delayed 
renewal shall not exceed 50\ Q£ the normal renewal fee." 

Auth: Sec. 37-1-lQl, 37·67-202, MCA; ~. Sec. 37-67-315, 
MCA 

'8,48.1103 CQRPO~~'fB OR tiDb'fi PBRSON FIRMS. PARTNERSHIPS 
AND CORfORAJIONS - REQUIREMENTS (1) A firm, eef1a~tae~sfiip, 
eorJ3>eratioa, o~ joint stoelt asaoeiatiofl may offe~ aaa J3>erferm 
fl~ofessiaaal en~iaeering er lana sur-e~ia~ aer.ieee in tltis 
state upaa eeffiJ3>l~ia~ with tlte followie~. as used in 37-67-~ 
MCA, means any business entity authorized by the legislature of 
this state (i.e. sole proprietorship, corporations. 
partnerships, limited liability partnerships and limited 
liability companies) . 

(a) all offiee~s of the eHtit~ in ~eSJ3>onsible charge 
of ee~inee~iag aad/ot· land sMne~ ie~ I'IIHBt be t·egistet·ea tiHae.­
Hti-s-li>WO 

(b) all ~esiaent--rep~eseutati.·es ot the eetity-ffiHBt-f>e 
registe~ea unde~ this law, 
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(e) all indi.,.ialials fleFfen~~ing engineeFing BF lana 
S\iF\e}iR!J ser.iees within the state ffl\!St be FegisteFea \!Rae£ 
this law, ana 

(a) the tel'HI "asseeiates" in the Rat!!@ ef a fin~~ shall be 
eenstF\iea te Fef1Fesent inai.,.ialials whe aFe registeFea in this 
state, whe ean be identified ana shew Fesf1eAsibility te the 
fiFBfessieaal aRa Bf1e£atieRal aeeieiens ef the fin~~. 

(2) Firms will be added to a roster of the same 
maintained by the board. 

(3) If a firm is required to be registered with the 
Montana secretary of state's office. the firm must Submit 
evidence of current registration." 

Auth: Sec. 37-67-202, MCA; IMf, Sec. 37-67-202, MCA 

"8.48.1104 DUPLICATE OR LOST WALL CERTIFICATE (1) A 
FegistFant licensee requesting a new ~ certificate ~ 
£egistFatieR to replace a certificate shall surrender to the 
board, if possible, the original certificate held ey hilll and 
shall file with hie a request a swe£R affiaa.,.it setting ~ 
~ the reason for hie ~ requested replacement so that the 
board records will reflect the reason for its issuance of a new 
certificate." 

the 

Auth: Sec. 37-67-202, MCA; IMP, Sec. 37-67-316, MCA 

"8.48.1105 FEE SCHEDULE (1) through (4) (c) will remain 
same. 

(d) 
(e) 
(g) 
(h) 
( i) 
( j) 
(k) 
(1) 

PE comity application 
and (f) will remain the same. 

LS comity and test 
ES comity and test 

will remain the same. 
tempeFacy f1ent~it 

and (1) will remain the same,ootarerentlllDered (j) and (k). 
reactivation tee. land surveyor and JQ 
professional engineer" 

Auth: Sec. 37-1-134, 37-67-202, MCA; IM£, Sec. 37-1-319, 
37-67-303, 37-67-312, 37-67-313, 37-67-315, 37-67-320, 37-67-
321, MCA 

"8.48.1106 COMPLAINT PROCESS (1) Anyone wishing to 
enter a complaint against a registered professional engineer 
and/or land surveyor shall do so on a form prescribed by 
the board and furnished by the department. 

(2) AnyeBe wishin!J te enteF a eemfllaint a!JaiBst aBy 
nenregisteFea peFsBB f1Faetieiag BF effeFiR!J te f1Faetiee 
eA!Jineerirt!J afld/er laBd s1uveyiB!J as defiBed withiB the 
F€!j'iSt£atiSR laW, 11\a} as se tAFBti!JA theiF leeal es\inty 
attar8ey. 

(3) The beaFa er aepaf'tment will, withiR its a\itheFity, 
assist any fleFSBfl wishiR!J te e8tef' any eemfllaint a!j'airtst any 
alleged ... ielatien ef the law af' f'liles. 

+4t l£l The beaFB screening panel will employ the 
following complaint procedure: When an affidavit and complaint 
are received from an individual complaining about a FegistFant 
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licensee, the administrative assistant shall immediately send 
copies to the bea~a ffiefflbe~s screening panel for review and 
shall provide the ~e~ist~aat licensee with a copy of the 
affidavit and complaint, and request a written response within 
a tiffie set by the beard. The screening LJanel will not act upon 
anonymous complaints." 

Auth: Sec. 37·67·202, MCA; IM£, Sec. 37·1-308, 37·1-309, 
37-67-331, MCA 

"8.48.1202 SAFETY. HEALTH AND WELFARE OF THE PUBLIC 
PARAMOUNT IN THE PERFORMANCE Of PROFESSIONAL DUTIES 

{1) Re~iat~aata shall field paraffie~at the aafet}, health 
aaa welfa~e of the p~alie ia the perfoffflaaee ef tfiei~ 
p~ofesaienal d~tiee. 

fa+ l1l Re~istraate Licensees shall at all times 
recognize that their primary obligation is to protect the 
safety, health, property and welfare of the public. If 
their professional judgment is overruled under circumstances 
where the safety, health, property or welfare of the public are 
endangered, they shall notify their employer or client and 
such other authority as may be appropriate. 

+titlll Re~istraats Licensees shall approve and seal only 
those design documents and surveys, reviewed or prepared by 
them, which are safe for public health, property and welfare in 
conformity with accepted engineering and land surveying 
standards. 

{e) Re~ietrante shall net reweal facts, data or 
iaformatioa oetaiaed ia a prefeaeioaal eapaeit~ without the 
prior eeaseat ef the client, er emple~er except ae autfiorieed 
or required a~ law. 

(dl Re~ietrants shall aot perffiit the use ef their aaffle or 
firffi aame aer asseeiatce in a~siaess Yeat~res with aay persea or 
firffi which tchey ha·we reaaoa teo aeliewe ie ea~a~in~ ia 
fraud~leat or disheaest a~siaeee or prefeeaieaal prae~ 

+e+ l1l Re~iatraate Licens~~~ having knowledge of any 
alleged violation of any of these rules of professional conduct 
shall cooperate with report to the board a~ furaishia~ such 
iaforffiatioa or aasiataaee as ffid} ae required." 

Auth: Sec. 37-1-319, 37-67-202, MCA; IM£, Sec. 37-1-316, 
37-67-JOl, MCA 

"8.48.1203 PERFORMANCE OF SERVICES ONLY IN AREAS OF 
QQMPETENCE (1) Re~istraats Licensees shall perform services 
only in the areas of their competence. 

fa) Re!Jistraate shall ~adertalte assi~I'Hfteats ofil} when 
qualities by edueatioa or ex('lerienee ia Ute speeifie teehaieal 
field of ea!Jiaeeria~ or laaa sul"'>eyin~ ia·.ehed. 

+a+~ Re~istraate Licensees shall not affix their 
signatures or seals to any plans or documents dealing with 
subject matter in which they lack competence, nor to any such 
plan or document not prepared or reviewed under their direct 
supervisory control. 

(e) Re~ietrants fflay aeee!"t a a a!clei!JHffteat eutsiEie ot -tfle-i+ 
fields of eofflpeteaee to the extent that ·their services aFe 
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Festrietea te these phases ef the pFejeet iH whiefi they are 
qHalified, aHa te the exteHt that they are satisfied that all 
etheF phases at etteft pFejeet will be peFteYftled by ~alHiea 
aeeeeiatee, eeRSl:lltants aF eA~pleyees. 

+a+ l1l In the event a question arises as to the 
competence of a Fe,istraRt licensee in a specific technical 
field which cannot be otherwise resolved to the board's 
satisfaction, the board, either upon request of the re~istrant 
licensee or on its own volition, shall aemit maY require the 
re~istrant licensee~~ an appropriate examination.· 

Auth: Sec. 37·1-319, 37-67-202, MCA; IMf, Sec. 37-1-316, 
37-67-301, MCA 

"8.48.1205 CONFLICTS OF INTEREST (1) Re,istFaHtB 
Licensees shall act in professional matters for each employer 
or client as faithful agents or tr~:~eteee, and shall avoid 
conflicts of interest. 

fat ill Re,istrants Licensee& shall disclose all known or 
potential conflicts of interest to their employers or clients 
by promptly informing them of any business association, 
interest, or other circumstances which could influence their 
judgement or the quality of their services. 

+e+ l1l Registrants Licensees shall not accept 
compensation, financial or otherwise, from more than one party 
for services on the same project, or for services pertaining to 
the same project, unless the circumstances are fully disclosed 
to, and agreed to, by all interested parties. 

~et lAl RegistraRts Licensees shall not solicit or accept 
financial or other valuable consideration, directly or 
indirectly, from contractors, their agents, or other parties in 
connection with work for ~ employers or clients for which 
the re,istrant licensee is responsible. 

+a+ l5l Re!istraRts Licensees in public service as 
members, advisors, or employees of a governmental body or 
department shall not participate in decisions with respect to 
professional services solicited or provided by them or their 
organizations. 
~ lQl Re!istraHts Licensees shall not solicit or accept 

a professional contract from a governmental body on which a 
principal or officer of their organization serves as a member, 
except upon public disclosure of all pertinent facts and 
circumstances and consent of the appropriate public authority.• 

Auth: Sec. 37-1-319, 37-67-202, MCA, lMf, Sec. 37-l-316, 
37-67 · 301, MCA 

"8.48.1206 AVOIDANCE OF IMPROPER SOLICITATION OF 
PROFESSIONAL EMPLOYMENT (1) Re,ietraats shall Ret falsity or 
~e~it MisrepFeseRtatiea of their, er their aseeeiatee' 
aeadeMie er prsfessieRal ~alifieatieas. ~fte) shall Ret 
MieFepreeeHt oF exa!!erate their aei!Jree sf respeReibility iR -eF 
fer the s~b1eet metter ef ~riof' assi,RMeRts. Breeb~:~Fes or 
ether preseRtatieRs iReideRtal to the selieitatisR of 
eMpleYMeRt shall Ret Miere~reseRt rertineHt faete eeHeerRiRI!J 
eMplsyers, eMple,ees, aeeeeiatee, jeiRt "eAt~:~res ef' past 
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aeeemplieameets with the iRteHt aea pHrpese at eHfiaeeie~ their 
qualifieat.ieHs ana their worlt. 

(~) Re~istraets shall Hot offer or ~i~e. eit.fier direet.ly 
er iHaireetly, any ~ift or other .alHable eeHsiaerat.ieH t.e an 
elected, appeieted or hired pereoH ie ~e~erameet se£'iee who 
has tfie authority, er wfie may be ie a peeitioe to iathweee 
aeetfier official wfie fiae tfie autfierit), fer tfie purpose of 
eelieit.iR~, reeelllllleeaia~, ···etiR~ upoa or awaraie~ eoatraeta 
fer, werlt et tfie Rat:ure that is perforflled ey tfie re~iatraet. 
This shall eet preclude political eeatrieHtiees otherwise 
la01htl. 

+3+ lll Re~istraats Licensees shall not attempt to 
supplant other re~ietraata licensees or firms from work that is 
in progress. This prohibition shall not preclude an engineer/ 
surveyor from responding to a client/owner initiated 
solicitation for a second opinion. 

f4+ ill Re~istraats Licensees shall not attempt to 
injure, maliciously or falsely, directly or indirectly, the 
professional reputation, prospects, practice or employment of 
other registraats licensees, nor indiscriminately criticize 
other re~istraats' licensees' work." 

Auth: Sec. 17·1-319, 37·67-202, MCA; IM£, Sec. 37·1-316, 
37-67·301, 37-67·331, MCA 

3. The Board is proposing to repeal ARM 8.48.402 
(implementing section 37-67-201, MCA), 8.48.404 (implementing 
section 37-67-201, MCA), 8.48.406 (implementing section 37-67-
204, MCA), 8.48.503 (implementing section 37-67-303, MCAl, 
8.48.506 (implementing sections 37-67·306, 37-67-309, MCA), 
8.48.510 (implementing section 37-67-320, MCA), 8.48.902 
(implementing section 37-67-315, MCA), 8.48.1101 (implementing 
section 37-67-103, MCA), 8.48.1108 (implementing section 37-67-
331, MCA), 8.48.1110 (implementing sections 37-1-136, 37-67-331, 
MCA), 8.48.1201 (implementing section 37-67-301, MCA), and 
8.48.1204 (implementing section 37-67·301, MCA), in their 
entirety. The authority section, for all the rules proposed 
for repeal, is 37-67-202, MCA. Section 37·1-131, MCA, is also 
an authority section for ARM 8.48.902, and section 37-1-136, 
MCA, is an authority section for ARM 8.48.1110. The rules are 
located at pages 8-1295 through 8-1297, 8·1302, 8-1303, 8-1306, 
8-1321, 8-1329, 8-1332, 8-1334, 8-1335 and 8-1337 through 8-
1339, Administrative Rules of Montana. The reason for the 
proposed repeals is that the rules are obsolete with the 
passage of time and House Bill 518 by the 1995 Legislature, 
which standardized much of the procedures in statute. 

4. The proposed new rules will read as follows: 

"I CONTINUING PROFESSIONAL COMPETENCY - CONTINUING 
EDUCATION (1) Every licensee shall meet the continuing 
professional competency (continuing education) requirements of 
these regulations for professional development as a condition 
for licensure renewal, commencing with 1998 renewals. 

(2) Terms used in this rule are defined as follows: 
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(a) "Professional development hour (PDH)" means a contact 
hour (nominal) of instruction or presentation; 

(b) "Continuing education unit (CEll)" means a unit of 
credit customarily used for continuing education courses. One 
continuing education unit equals 10 hours of class in an 
approved continuing education course; 

(c) "College/unit semester/quarter hour" means credit tor 
courses in ABET approved programs or other related college 
courses approved in accordance with (5), below; 

(d) "Course/activity" means any qualifying course or 
activity with a clear purpose and objective which will 
maintain, improve or expand the skills and knowledge relevant 
to the licensee's field of practice; 

(e) "Dual licensee" means a person who is licensed as 
both an engineer and a land surveyor. 

(3) Every licensee is required to obtain 30 PDH units 
during the two-year renewal period. If a licensee exceeds the 
annual requirement in any renewal period, a maximum of 15 PDH 
units may be carried forward into the subsequent renewal 
period. PDH units may be earned as follows: 

(a) successful completion of college courses; 
(b) successful completion of continuing education 

courses; 
(c) successful completion of correspondence, televised, 

videotaped and other short courses/tutorials; 
(d) presenting or attending qualifying seminars, in-house 

courses, workshops or professional or technical presentations 
made at meetings, conventions or conferences; 

(e) teaching or instruction in (a) through (d), above; 
(f) authoring published papers, articles or books; 
(g) active participation in professional or technical 

societies; 
(h) patents. 
(4) The conversion of other units of credit to PDH units 

is as follows: 
(a) one college or unit semester hour ........... 45 PDH 
(b) one college or unit quarter hour ........... 30 PDH 
(c) one continuing education unit ............... 10 PDH 
(d) one hour of professional development in course work, 

seminars or professional or technical presentations made at 
meetings, conventions or conferences .................. 1 PDH 

(e) each published paper, article or book ....... 10 PDH 
(f) active participation in professional and technical 

society (each organization) . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 PDH 
(g) each patent ................................. 10 PDH 
(h) for teaching apply multiple of two. (Teaching credit 

is valid for teaching a course or seminar for the first time 
only. Teaching credit does not apply to full-time faculty.) 

(5) The board has final authority with respect to 
approval of courses, credit, PDH value for courses and other 
methods of earning credit. 

(a) Credit tor college or community college approved 
courses will be based upon course credit established by the 
college. 
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(b) Credit for qualifying seminars and workshops will be 
based on one PDH unit for each hour of attendance. Attendance 
at qualifying programs presented at professional and/or 
technical society meetings will earn PDH units for the actual 
time of each program. 

(c) Credit determination for each published paper, 
article or book and each patent is the responsibility of the 
licensee (subject to review as required by the board). 

(d) Credit for active participation in professional and 
technical societies (limited to two PDH per organization) 
requires that a licensee serve as an officer and/or actively 
participate in a committee of the organization. PDH credits 
are not earned until the end of each year of service is 
completed. 

(6) The responsibility of maintaining records to be used 
to support credits claimed is the responsibility of the 
licensee. Records required include, but are not limited to: 

(a) a log showing the type of activity claimed, 
sponsoring organization, location, duration, instructor's or 
speaker's name and PDH credits earned; 

(b) attendance verification records in the form of 
completion certificates or other documents supporting evidence 
of attendance; or 

(c) records as maintained by the professional development 
registry for engineers and surveyors (PORES) or other similar 
repositories. These records must be maintained for a period of 
three years and copies may be requested by the board for audit 
verification purposes. 

(7) A licensee may be exempt from the professional 
development educational requirements for one of the following 
reasons: 

(a) New licensees by way of examination or reciprocity 
shall be exempt for their first renewal period; 

(b) A licensee serving on temporary active duty in the 
armed forces of the United States for a period of time 
exceeding 120 consecutive days in a year shall be exempt from 
obtaining the professional development hours required during 
that year; 

(c) Licensees experiencing physical disability, illness 
or other extenuating circumstances as reviewed and approved by 
the board may be exempt. Supporting documentation must be 
furnished to the board; 

(d) Licensees who list their occupation as "retired" on 
the board approved renewal form and who further certify that 
they are no longer receiving any remuneration from providing 
professional engineering or land surveying services shall be 
exempt from the professional development hours required. In 
the event such a person elects to return to active practice of 
professional engineering or land surveying, professional 
development hours must be earned before returning to active 
practice for each year exempted not to exceed the annual 
requirement for two years. 

(8) The number of PDH units required by dual licensees 
shall remain 30, at least one·third of which shall be obtained 
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in each profession. 
(9) All renewal applications will require the completion 

of a continuing education form specified by the board outlining 
PDH credit claimed. The licensee must supply sufficient detail 
on the form to permit audit verification, must certify and sign 
the continuing education form, and submit with the renewal 
application and fee.· 

Auth: Sec. 37·1·319, MCA; IM£, Sec. 37·1·306, 37-1-319, 
MCA 

"II INACTIVE STATUS AND REACTIVATION (1) A licensee may 
place the license on inactive status by either indicating on 
the renewal form that inactive status is desired, or by 
informing the board office, in writing, that an inactive status 
is desired. It is the sole responsibility of the inactive 
licensee to keep the board informed as to any change of address 
during the period of time the license remains on inactive 
status. Inactive licensees must pay the renewal fee annually 
to maintain license status. 

(2) A licensee may not practice any professional 
engineering or land surveying work in the state of Montana 
while the license is in an inactive status. 

(3) Upon application and payment of the appropriate fee, 
the board may reactivate an inactive license if the applicant 
completes each of the following: 

(a) signifies to the board, in writing, that upon 
issuance of the active license, the applicant intends to be an 
active practitioner in the state of Montana; 

(b) presents satisfactory evidence that the applicant has 
attended 30 hours of continuing education which comply with the 
continuing education rules of the board; and 

(C) submits certification from the professional engineer 
and land surveying licensing body of all jurisdictions where 
the licensee is licensed or has practiced that the applicant is 
in good standing and has not had any disciplinary actions taken 
against the applicant's license, or if the applicant is not in 
good standing by that jurisdiction, an explanation of the 
nature of the violation(s) resulting in that status; including 
the extent of the disciplinary treatment imposed. 

(4) In the event an inactive licensee does not maintain a 
current license in any jurisdiction for the three previous 
years prior to requesting reinstatement, the applicant may be 
required to take the principles and practice of engineering 
(PE) examination or the principles and practice of land 
surveying (PLS) examination." 

Auth: Sec. 37-1-319, MCA; IM£, Sec. 37-1-319, MCA 

"III SCREENING PANEL (1) The board screening panel 
shall consist of one professional engineer board member; one 
land surveyor board member; and one public board member, as 
chosen by the chairman. The chairman may reappoint screening 
panel members, or replace screening panel members as necessary 
at the chairman's discretion. • 

Auth: Sec. 37-67-202, MCA; 1M£, Sec. 37-1-307, MCA 
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REASON; The proposed amendments and new rules will implement 
statutory changes mandated by the 1995 legislature in House 
Bill 518. 

5. The Department of Commerce will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you wish to request an 
accommodation, contact the Department no later than 5:00p.m., 
August 23, 1996, to advise us of the nature of the 
accommodation that you need. Please contact Mary Hainlin, 
Board of Professional Engineers and Land Surveyors, 111 N. 
Jackson, P. 0. Box 200513, Helena, Montana 59620-0513; 
telephone (406)444-4285; Montana Relay 1-800-253-4091; TOD 
(406)444-2978; facsimile (406)444-1667. Persons with 
disabilities who need an alternative accessible format of this 
document in order to participate in this rulemaking process 
should contact Mary Hainlin. 

6. Interested persons may submit their data, views or 
arguments concerning the proposed amendments, repeals and 
adoptions in writing to the Board of Professional Engineers and 
Land Surveyors, Lower Level, Arcade Building, 111 North 
Jackson, P.O. Box 200513, Helena, Montana 59620-0513, or by 
facsimile to (406) 444-1667, to be received no later than 5:00 
p.m., September 5, 1996. 

7. A staff attorney for the bureau has been designated to 
preside over and conduct the hearing. 

BOARD OF PROFESSIONAL 
ENGINEERS AND LAND SURVEYORS 
J.G. SHOCKLEY, CHAIRMAN 

BY: =~:;.<!):.__;t;;-;-cq~-~,.---'· 6~~~.a~(A;->-==,---· 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, July 29, 1996. 
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BEFORE THE BOARD OF SPEECH-LANGUAGE 
PATHOLOGISTS AND AUDIOLOGISTS 

DEPARTMENT OF COMMERCE 
STATE OF MONTANA 

In the matter of the proposed 
amendment, repeal and adoption 
of rules pertaining to the 
practice of speech-language 
pathology and audiology 

TO: All Interested Persons: 

NOTICE OF PROPOSED AMENDMENT, 
REPEAL AND ADOPTION OF RULES 
PERTAINING TO THE PRACTICE OF 
SPEECH-LANGUAGE PATHOLOGY AND 
AUDIOLOGY 

NO PUBLIC HEARING CONTEMPLATED 

1. On September 7, 1996, the Board of Speech-Language 
Pathologists and Audiologists proposes to amend, repeal and 
adopt rules pertaining to the practice of speech-language 
pathology and audiology. 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

·~2.413 FEES (1) through (10) will remain the same. 
(11) A fee of $10~ shall be charged the licensed 

speech-language pathologist and/or audiologist to place h±e ~ 
1 icense on inactive status, pre•• io:tea that, prier te eJEpiratien 
of Ilia lieenee, h.e ftO'tl<es written applieatieH to th.e aoare fer 
stwfi statt>s. 'I'h.ereafter, lie may oataiH hie liee>tse t>pon 
payment of th.e et>rre>tt lieeHse renewal fee ana Eiemenstration of 
e•iEienee of eentint>iH~ eEit>eatien re~t>iremente~ 

(12) will remain the same." 
Auth: Sec. 37-1-134. 37-15-202, MCA; IMP, Sec. 37-15-307. 

37-15-308, MCA 

"8.62.418 UNPROFESSIONAL CONQUCT Far th.e purpose of 
imf!lementilt!J th.e predsiens sf seetien 37 15 321, •mA, tThe 
board defines •unprofessional conduct" as follows: 

(1) An' aet inoelwin!J meral tt>Ffjitt>Eie, Eiisfieneety, 
eerr~ptien relatin~ to the praetiee of speeeh lan~Ha~e 
fjath.ele~~ er at>Eiielo~' wh.etfier the aet eenstitutee a erime er 
net. If the aet eenetitHtes a erime, eenwietien in a eriminal 
proeeedie!J is not a eenditien preeedent te diseiplinar, aetien. 
Upee sHell a een.ietioe, hewewer, the jHEi!JMent aed senteeee is 
eeeelt>siwe ewiaenee at th.e enst>ing diseiplinary hearin!J ef the 
!JHilt ef the lieense fielder er applieaat of the erime deseribed 
in the iadietment sr iaformation, aad of the persen's wiolatiee 
Of the stat~te as whieh it is eases. Fer the f!Hrpeee of this 
eeetioa, ~oa¥ietiea iaelHdes all iaetaaeea in wfiieh a plea of 
!fuilty ia the basis fer the eeawietien aad all f!roeeediH!JB ia 
•,Jhiefi th.e aeatenee fiae aeen deferred or et>epeeded. 

(i!) Violation at any state er federal etatHte or 
administrative rHle re!J~latia~ th.e practice of Bf!eeefi lafi!Jt>a~e 
fjatfiele~y or at>dielo~y. ineludin~ aa~ statt>te or rt>le defiein~ 
or eatabliehiH!J standards sf patient eare er ~refessieaal 
eondt>et or praetiee, 
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{3) Aa.ertioia§ wfiieh is false, frauauleat, or 
mioleaaiH§, 

{4) ResortiH§ to f~aua, misrepreoentatioa or aeeeptioH ia 
the examiaatioa or treatmeat of a persoa o~ ia eillin§ or 
reportiag to a peroon, eempany, inotitutioa or or§anieatioH, 

{5) IHeOlllpeteHee, ae§li§enee, e~ use of aa) praetiee or 
preeeaure in the p~aetiee of the preteosioH wfiieh ereatee an 
uareaooaaele rislt of pfi~ sieal o~ A\eatal haCAI or serious 
fiaaaeial loss to the elieHt, 

(6) f~lpraetiee, or aft aet or aets below the staaaard of 
eare for opeeeh laft§ua§e patholo§isto or auaiolo§ioto whether 
actual physical or meatal iAjury or harlll was auffered bl' aay 
elieat, 

{7) Suspeaaion, revocation or ~estriction of the 
iadi·.·idual' s lieeaee to praetiee the l>l"BfeseieH by competent 
autfieritl' iH aay state, federal or fereigH jurisdietieH fer 
reasol'le that would be §rouHds fo~ dieeipliHary saaetioH iH this 
juriedietieH. A certified eepy of the order or agreemeHt 
beift§ eeHeluei~e e.ideHee of the re.oeatieH, suspeasioa or 
reetrietiea. 

{9) l?ailure to eeeperate with aH iHveotigat:.ioH ey. 
{a l net furHisfiiH§ a I'll' l"ele•raat papers or deeumeHtB, so 

lBH!J ao tfiie pre. is ion does Hot •riolate the pri•rile!Je a§aiast 
self iaeriAiiHatieH, 

(b) HOt turaishia§, ia w~itiA§, a full aHd complete 
eMplanatiol'l ee.eriH!J tfie matter eoataiHea iH the eemplaiat, or 

(e) aet reapeadiA!J to ouel'eeHas iaeuea by tfie board ol" 
tfie depal"tmeHt, wfiethel" or aot the reeipieHt of the subpeeaa ia 
tfie aeeusea in the proeeedia§B. 

(9) IHted!el"iH!'J with aH iw.·eoti!'jatioH oro diaeipliHar) 
proeeeaia§ by wilful misre13reseHtatioa at faeta or by the use 
at threat:.a or harassmeftt a§aiHst aay patient, elieat:. or witaesa 
to pJ<e•rent the111 fr0111 providiA!J e•.·ideaee in a dieeipliHal"y 
proeeeaiag or aft} ather le§al aetiaft; 

(19) l?ailin§ to llldlte a.ailable eopies of aeeumente ia the 
poeeeseioa ana uftder the eontrel et the lieeRsee, aa pel" tfie 
appropriate fiealtfi eare reeorodo aets, 

{11) l?ailure to eemply with aa artier issued ey tfie eoara 
or an aaeuraHee at diaeontiRuaHee entered iato with the heard, 

{12) and (13) will remain the same, but will be renumbered 
(1) and (2). 

{14) 'Fhe wilfl:ll betrayal et a praetitioaer patieat 
prh•ile~!Je ae pro•.·ided by law, 

(15) and (16) will remain the same, but will be renumbered 
(3) and (4). 

(17) Aidiag or abettiH§ aft unlieeaaea persoa to praetiee 
whea a lieenae ia required, 

(19) Praetieing aa a speeefi laag~:~age patfiolo§ist or 
audiologist while license is suspended, re.oiEea er ~ 
eurorently renewed, 

{19) Wilful or repeated violatieas et rules established 
b) aRy fiealth ageae~ or a~:~othorit} ot the state or a polH:ieal 
aubai~isieR thereof." 

Auth: Sec. 37-1-131. 37-l-319, 37-15-202, MCA; IMf, Sec. 
37 15 3~1 37-1-316, MCA 

MAR Notice No. B-62-15 15-8/8/96 



-2105-

"8.62.504 NOHALLOWA8LE FUNCTIONS OF AIDES (1) through 
(2) (f) will remain the same. 

(3) Speech-language pathologist or audiologist aides who 
are currently enrolled in a speech-language pathology/audiology 
master's program may perform nonallowable functions of aides. 
under supervision. only if all of the following conditions have 
been met; 

Cal completion of 100 clinical clock hours. of which at 
least 25 hours were diagnostic. 

(b) completion of 10 semester hours of graduate credits 
in the professional area. 

!cl additional supervision of 10\ !beyond the 20\ 
required in ARM 8.62.5021 while performing diagnostic and 
inte[pretive functions in the first year of nonallowable 
activities. Tbe supervision maY return to the 20\ requirement 
of ARM 8.62.502 after the first year. 

(dl completion of the master's program within five years 
of commencement, and · 

!el annual application for waiver of non~llowable 
functions of aides to the board for approval prior to 
commencement of performance as a speech-language pathologist or 
audiologist aide." 

Auth: Sec. 37·15·202, MCA; IMf, Sec. 37·15·102, MCA 

"8.62.701 pOLICY (1} will remain the same." 
Auth: Sec. 37·1·319, 37·15·202, MCA; IM£, Sec. 37 15 399 

37·1·306, MCA 

"8.62.702 PEFINITIONS (1) and (1) (a) will remain the 
same. 

(b) "Approved sponsor program" means any continuing 
education activity sponsored by an organization, agency, or 
other entity which has been approved by the continuing 
education board of the American speech-language-hearing 
association 1A5Ill}.l Cbcurrented by the oonfinnation s~t. or approved 
by the American academy of audiologists IAAAl as documented by 
the confirmation sheet. 

(c) and (d) will remain the same. 
(i) one continuing education unit received in an ASHA ~ 

AAA approved sponsor program shall be considered 10 continuing 
education units for purposes of this subchapter. 

(ii) through (f) will remain the same.· 
Auth: Sec. 37·1·319. 37-15·202, MCA; IM£, Sec. 37 15 399 

37·1·306, MCA 

"8.62.703 CONTINUING EDUCATION REQUIRED · WHEN (1) 
through (4) will remain the same. 

(5) A licensee may apply for an exemption from the 
continuing education requirements of these rules by filing a 
statement with the board setting forth good faith reasons wby 
the licensee is unable to comply with these rules and an 
exemption may be granted by the board, Each exemption 
application will be considered on a case-by-case basis." 

Auth: Sec. 37·1·319, 37-15·202, MCA; IMf, Sec. 37 15 399 
37·1·306, MCA 
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REASON; The proposed amendments will implement changes 
mandated by passage of House Bill 518, the Uniform Professional 
Licensing and Regulation Procedures Act, by the 1995 
Legislature. 

3. The Board is proposing to repeal ARM 8.62.419, located 
at page 8-1697, Administrative Rules of Montana. The authority 
section is 37-15-202 and the implementing sections are 37-15-
202, 37-15-321, MCA. The rule is being repealed because the 
board does not discipline under ASHA standards, but under its 
own statutes and rules on unprofessional conduct. The passage 
of House Bill 518 by the 1995 legislature significantly 
expanded the conduct defined as unprofessional, as well as the 
sanctions which may be imposed for a violation. 

4. The proposed new rules will read as follows; 

"I LICENSURE OF OUT-OF-STATE APPLICANTS (1) A license 
to practice speech-language pathology or audiology in the state 
of Montana may be issued at the discretion of the board 
provided the applicant completes and files with the board an 
application for licensure and the required application fee. 
The candidate must meet the following requirements: 

(a) The candidate holds a valid and unrestricted license 
to practice speech-language pathology or audiology in another 
state or jurisdiction, which was issued under standards 
equivalent to or greater than current standards in this state. 
Official written verification of such licensure status must be 
received by the board directly from the other state(s) or 
jurisdiction(s), 

(b) The candidate shall supply a copy of the certified 
transcript sent directly from a college, university or 
institution approved by the board, including those programs 
accredited by the American board of examiners in speech­
language pathology and audiology, 

(c) The candidate shall supply proof of successful 
completion of the national examination offered through the 
professional assessment for beginning teachers (PRAXIS series), 
educational testing services, Princeton, New Jersey. Candidate 
scores on the appropriate area of examination must be forwarded 
by PRAXIS directly to the board. 

(2) A license to practice speech-language pathology or 
audiology in the state of Montana may be issued at the 
discretion of the board provided the applicant completes and 
files with the board an application for licensure and the 
required application fee, and provides proof the applicant 
holds the certificate of clinical competence ot the American 
speech-language-hearing association in the area for which the 
candidate is applying tor a license." 

Auth: Sec. 37-15-202, MCA; IM£, Sec. 37-1·304, MCA 

"II TEMPORARY PRACTICE PERMITS (1) A speech-language 
pathologist or audiologist who holds ASHA certification or 
equivalent, or is licensed in another state and who has made 
application to the board for a license in this state may be 
granted a temporary permit and perform activities and services 
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of a speech-language pathology or audiology nature pending 
disposition of the application." 

Auth: Sec. 37-1-319, 37-15-202, MCA; IM£, Sec. 37-1-305, 
MCA 

"III SCREENING PANEL (1) The board screening panel 
shall consist of one speech-language pathologist board member 
who has served longest on the board; one audiologist board 
member who has served longest on the board; and one public 
member of the board. The chairman may reappoint screening 
panel members, or replace screening panel members as necessary 
at the chairman's discretion." 

Auth: Sec. 37-15-202, MCA; IME, Sec. 37-1-307, MCA 

"IV COMPLAINT PROCEDURE (1) A person, government or 
private entity may submit a written complaint to the board 
charging a licensee or license applicant with a violation of 
board statute or rules, and specifying the grounds for the 
complaint. 

(2) Complaints must be in writing, and shall be filed on 
the proper complaint form prescribed by the board. 

(3) Upon receipt of the written complaint form, the boara 
office shall log in the complaint and assign it a complaint 
number. The complaint shall then be sent to the licensee 
complained about for a written response. Upon receipt of the 
licensee's written response, both complaint and response shall 
be considered by the screening panel of the board for 
appropriate action including dismissal, investigation or a 
finding of reasonable cause of violation of a statute or rule. 
The board office shall notify both complainant and licensee of 
the determination made by the screening panel. 

(4) If a reasonable cause violation determination is made 
by the screening panel, the Montana Administrative Procedure 
Act shall be followed for all disciplinary proceedings 
undertaken. 

(5) The screening panel shall review anonymous complaints 
to determine whether appropriate investigative or disciplinary 
action may be pursued, or whether the matter may be dismissed 
for lack of sufficient information." 

Auth: Sec. 37-15-202, MCA; IME, Sec. 37-1-308, 37-1-309, 
MCA 

"V INACTIVE STATUS AND REACTIVATION (1) A licensee may 
place the license on inactive status by either indicating on 
the renewal form that inactive status is desired, or by 
informing the board office, in writing, that an inactive status 
is desired, and paying the appropriate fee. It is the sole 
responsibility of the inactive licensee to keep the board 
informed as to any change of address during the period of time 
the license remains on inactive status. 

(2) A licensee may not practice any speech-language 
pathology or audiology work in the state of Montana while the 
license is in an inactive status. 

15~8/8/96 MAR Notice No. 8~62-15 



~2108~ 

(3) Upon application and payment of the appropriate fee, 
the board may reactivate an inactive license if the applicant 
does each of the following: 

(a) signifies to the board, in writing, that upon 
issuance of the active license, the applicant intends to be an 
active practitioner in the state of Montana, 

(b) presents satisfactory evidence that the applicant has 
attended 10 hours of continuing education which comply with the 
continuing education rules of the board for each year or 
portion of a year that licensee has been inactive, 

(c) submits certification from the licensing body of all 
jurisdictions where the licensee is licensed or has practiced 
that the applicant is in good standing and has not had any 
disciplinary actions taken against the applicant's license, or 
if the applicant is not in good standing by that jurisdiction, 
an explanation of the nature of the violation(s) resulting in 
that status; including the extent of the disciplinary treatment 
imposed, and 

(d) presents satisfactory evidence the applicant has not 
been out of active practice for more than five years.· 

Auth: Sec. 37-1-319, 37-15-202, MCA; IMf, Sec. 37-1-319, 
MCA 

REASON: The proposed new rules will implement changes mandated 
by the passage of House Bill 518, the Uniform Professional 
Licensing and Procedures Act, by the 1995 Legislature. 

5. Interested persons may submit their data, views or 
arguments concerning the proposed amendments, repeals and 
adoptions in writing to the Board of Speech-Language 
Pathologists and Audiologists, Lower Level, Arcade Building, 
111 North Jackson, P.O. Box 200513, Helena, Montana 59620-0513, 
or by facsimile to (406) 444-1667, to be received no later than 
5:00p.m., September 5, 1996. 

6. If a person who is directly affected by the proposed 
amendments, repeals and adoptions wishes to present his data, 
views or arguments orally or in writing at a public hearing, he 
must make written request for a hearing and submit the request 
along with any comments he has to the Board of Speech-Language 
Pathologists and Audiologists, Lower Level, Arcade Building, 
111 North Jackson, P.O. Box 200513, Helena, Montana 59620-0513, 
or by facsimile to (406) 444-1667, to be received no later than 
5:00p.m., September 5, 1996. 

7. If the Board receives requests for a public hearing on 
the proposed amendments, repeals and adoptions from either 10 
percent or 25, whichever is less, of those persons who are 
directly affected by the proposed rules, from the 
Administrative Code Committee of the legislature, from a 
governmental agency or subdivision or from an association 
having no less than 25 members who will be directly affected, a 
hearing will be held at a later date. Notice of the hearing 
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will be published in the Montana Administrative Register. Ten 
percent of those persons directly affected has been determined 
to be 30 based on the 300 licensees in Montana. 

BOARD OF SPEECH-LANGUAGE 
PATHOLOGISTS AND AUDIOLOGISTS 
LYNN HARRIS, CHAIRMAN 

.·:l) ( ' •/-
BY:=,.,.....-;-;-"L.....;,.;;·I'*t ;.;,' ,!;l,....l.:...,l ,-~1\;;;-i':;'-·'-±1.'~<= 

ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, July 29, 1996. 
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BEFORE THE MONTANA LOTTERY 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment, repeal and adoption 
of rules pertaining to the 
organizational rule, instant 
tickets and prizes 

NOTICE OF PROPOSED AMENDMENT, 
REPEAL AND ADOPTION OF RULES 
PERTAINING TO THE MONTANA 
STATE LOTTERY 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On September 7, 1996, the Montana Lottery proposes to 

amend, repeal and adopt rules pertainina to the organizational 
rule, instant tickets and prizes. 

2, The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

"8.127.101 ORGANIZATIONAL RULE (1) and (2) will remain 
the same. 

(3) The commission consists of five members appointed by 
the governor. The commission is allocated to the department of 
commerce for administrative purposes as prescribed by 2-15-121, 
MCA. The names and addresses of the members of the commission 
are as fallows: 

Becky Erickson, 114 Lomond, Glasgow, Montana 59230 
Cliff Brophy, Stillwater County Sheriff's Office, 

Columbus, Montana 59019 

~ 

Dwaiae I~erseft, 391 1st Street Se~tfi, Sfiela~, t~ataRa 

Robert Cripoen, P.O. Box 3006. Butte. Montana 59702 
David Kasten, SR 277, Box A-14, Brockway, Montana 59214 
Larry O'Toole, 209 North Main, Plentywood, Montana 59254 

(4) The director of the Montana lottery is appointed by 
the governor. The director is Cfiarmaiae t~rp~ Gerald J. 
LaChere, 2525 North Montana, Helena, Montana 59601. The 
assistant director for security is appointed by the lottery 
director. All other employees are hired by the lottery 
director. A chart of the organization of the lottery is 
attached as the following page and by this reference is herein 
incorporated. • 

Auth: Sec. 23-7-202, MCA; IMf, Sec. 23-7-202, MCA 

REASON: These amendments are being proposed to update the 
organizational rule to reflect the new commission member and 
the newly appointed director. The organizational chart has 
been updated to reflect current lines of authority and remove 
references to individuals' names which will alleviate having to 
amend the rule when employees leave the employ of the Lottery. 
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"8.127.1004 INSTANT TICKETS - PROPBRT¥ OF RETAILER 
( 1) All t)ceJEetS fer the ifletaflt !Jatlle eeeEl!lle the preperty 

at the retailer upefl aeeeptaftee frem the lettery. The retailer 
is responsible for all tickets after acceptance and bears the 
burden of any loss, including theft or damage." 

Auth: Sec. 23-7-202, MCA; lMf, Sec. 23-7-202, 23-7-301, 
MCA 

REASON: This proposed amendment is necessary because of the 
use of the new Instant Ticket Validation and Accounting System 
(ITVAS), in that ownership of the tickets does not transfer to 
the retailer immediately upon receipt. 

"8.127.1005 NQT!FICATION OF LOST. DAMAGEPz OR STOLEN 
TICKETS OR EQUIPMENT (1) Lieeflsees Retailers shall 
immediately report the theft, loss7 or damage of any lottery 
tickets or equipment to the director and local law enforcement 
authorities. The lieensee retailer shall cooperate in any 
investigation conducted by the lottery, its employees, the 
attorney general, legislative auditor, or local law enforcement 
authorities." 

Auth: Sec. 23-7-202, MCA; IM£, Sec. 23-7-212, 23-7-411, 
MCA 

REASON: This amendment is being proposed to delete the 
reference to "licensee" and substitute "retailer," as the word 
"retailer" is more appropriate. 

"8.127.1201 PRIZES (1) Wiflflifl!'J tieltete that a£e witRifl 
the !JUa£aflteea lew efta priee st£Uetu£e (GLBPS) mal be £eaeemea 
eflll at the leeatiefl ma£1tea en the eaelt at the tieltet e£ at 
letteey heaaquarte£s. Winning tickets ef mere thafl the GLBPS 
ameuflt may ~ be redeemed by any retailer up to an amount and 
in a manner determined by the commission or by presenting a 
claim form provided by the director to the lottery either by 
mail or in person. 

(2) through (12) will remain the same." 
Auth: Sec. 23-7-202, MCA; IM£, Sec. 23-7-202, 23-7-311, 

MCA 

REASON: This amendment is being proposed to reflect that with 
ITVAS, tickets do not have to be returned to the place of 
purchase to be validated. The automated system allows ticket 
validations to occur at any retailer. Also with ITVAS, a 
guaranteed low end prize structure (GLEPS) system will not be 
utilized. 

3. The Lottery is proposing to repeal ARM 8.127.1003, 
which is located at page 8-4893, Administrative Rules of 
Montana. The authority and implementing section is 23-5-1007, 
MCA. This rule is being repealed because the Lottery is in the 
process of implementing an Instant Ticket Validation and 
Accounting System (ITVAS) which will automate the validation 
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and accounting for instant tickets. Because of this 
automation, stamping the back of every ticket with the retailer 
name and identification number will not be necessary. 

4. The proposed new rule will read as follows: 

"I INSTANT TICKET WINNER REDEMPTIONS (1) Retailers are 
responsible for the security of all winning tickets they 
redeem. Retailers will bear the burden of any loss incurred as 
a result of: 

' (a) multiple redemptions of winning tickets; 
(b) non-winning tickets redeemed in error as winning 

tickets; or 
(c) failure to redeem winning tickets in the manner 

determined by the director.• 
Auth: Sec. 23-7-202, MCA; lM£, Sec. 23-7-202 

REASON: This rule is being proposed to reflect the retailers' 
responsibility to properly utilize ITVAS. If not utilized, any 
losses caused by multiple validations, etc. are the retailers' 
responsibility. 

5. Interested persons may submit their data, views or 
arguments concerning the proposed amendments, repeal and 
adoption in writing to the Montana State Lottery, 2525 North 
Montana, P.O. Box 200544 Helena, Montana 59620-0544, or by 
facsimile to (406) 444-5830, to be received no later than 5:00 
p.m., September 5, 1996. 

6. If a person who is directly affected by the proposed 
amendments, repeal and adoption wishes to present his data, 
views or arguments orally or in writing at a public hearing, he 
must make written request for a hearing and submit the request 
along with any comments he has to the Montana State Lottery, 
2525 North Montana, P.O. Box 200544, Helena, Montana 59620-
0544, or by facsimile to (406) 444-5830, to be received no 
later than 5:00p.m., September 5, 1996. 

7. If the Board receives requests for a public hearing on 
the proposed amendments, repeal and adoption from either 10 
percent or 25, whichever is less, of those persons who are 
directly affected by the proposed amendments, repeal and 
adoption, from the Administrative Code Committee of the 
legislature, from a governmental agency or subdivision or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
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Administrative Register. Ten percent of those persons directly 
affected has been determined to be more than 25 based on the 
number of licensed retailers and estimated number ·of lottery 
players in the state. 

MONTANA STATE LOTTERY 
GERALD J. LaCHERE, DIRECTOR 

BY: /: l r /(, f., 1, (, 

ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

,/ 
/. ,( ;,, J\,d (-;,' 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, July 29, 1996. 
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BEFORE THE BOARD OF MILK CONTROL 
OF THE STATE OF MONTANA 

In the matter of adoption of 
new rules as they relate to ) 
milk utilization and marketing) 
of class III milk. ) 

NOTICE OF PUBLIC HEARING 
ON PROPOSED ADOPTION 
AND AMENDMENT 

) DOCKET #3-96 

TO: ALL LICENSEES UNDER THE MONTANA MILK CONTROL ACT 
(SECTION 81-23-101, MCA, AND FOLLOWING), AND ALL INTERESTED 
PERSONS: 

1. On August 29, 1996, at 9:00a.m., or as soon 
thereafter as possible, a public hearing will be held in the 
Dept. of Transportation auditorium, 2701 Prospect Avenue, 
Helena, Montana, to consider adoption of new rules. 

2. The hearing will be in response to a petition 
submitted by Jock 0. Anderson, attorney for Meadow Gold 
Dairies Inc., Michael D. Cok, attorney for Country Classic 
Dairies, Inc., James T. Harrison, attorney for the Montana 
Dairymen's Association, and Neil Ugrin, attorney for the 
Montana Milk Producers Association. 

3. The proposed new rules provide as follows: 

"RULE I DEFINITIONS 
The following definitions apply to RULE II, RULE 

Ill, and RULE IV unless the context otherwise requires: 
(1) "Producer committee" is that committee defined in 

ARM 32.24.506. 
( 2) "Pool plant" has the same meaning as in ARM 

32.24.511. 
(3) "Pool handler" has the same meaning as in ARM 

32.24.511. 
(4) "Pool milk" has the same meaning as in ARM 

32.24.511. 
(5) "Pool settlement reserve" has the same meaning as in 

ARM 32.24. 511. 
(6) "Quota price" has the same meaning as in ARM 

32.24.511. 
(7) "Pool dairyman" has the same meaning as in ARM 

32.24.511. 
(B) "Surplus milk" is all raw milk under contract to a 

pool handler that is over and above the pool handler's class I 
and II needs but excludes cream and fat products which are 
derived from processing." 

AUTH: 81-23-104, MCA 
IMP: 81-23-103, MCA 
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"RULE II REQUIRED UTILIZATION OF SURPLUS MILK 
(1) Any pool handlers with surplus milk shall first make 

that milk available to other pool handlers under the terms and 
conditions hereinafter provided before disposing of that 
surplus milk to any non-pool handler. 

(2) Any pool handlers without raw milk sufficient to 
satisfy their Montana class I and II market needs shall first 
utilize surplus milk available from other pool handlers under 
the terms and conditions hereinafter provided before 
purchasing milk from other sources." 

AUTH: Bl-23-104, MCA 
IMP : B 1 - 2 3 - 1 0 3 , MCA 

"RULE II I PROCEDURES PURCHASE PRICE AND TERMS 
(1) The milk control bureau shall have full authority to 

direct the transfer of surplus milk as necessary to implement 
RULE II. Any pool handler shall be deemed in compliance with 
the requirements of RULE II if it calls for surplus milk or 
makes surplus milk available in the following manner: 

(a) On Wednesday of the preceding week, a pool handler 
in need of milk may telephone or fax its milk needs for the 
coming week to a pool handler reasonably believed to have 
surplus milk and that pool handler shall fax its confirmation 
or rejection of the order back by Friday of that same week. 

(b) Unless otherwise agreed, delivery to the purchasing 
pool handler shall be the responsibility of the selling pool 
handler. 

(c) The milk control bureau shall have the authority to 
issue alternative or additional procedures as necessary to 
implement this provision. 

(2) The purchase price at which a pool handler must make 
surplus milk available and at which a pool handler must 
purchase surplus milk shall be as follows: 

(a) The price fer hundredweight of the 
raw Montana milk aha 1 be the quota price as determined by the 
milk control bureau on a monthly basis as defined in ARM 
32.24.511 which means the weighted average price for all quota 
milk testing 3.5\ butterfat as computed for the month by the 
milk control bureau in accordance with the procedures 
specified in ARM 32.24.513. 

(b) Since the monthly Montana blended quota price isn't 
known until the next month after the applicable sale has taken 
place, an estimated quota price will be used which will be the 
quota price for the previous month. Once the official 
announcement of quota price is published by the milk control 
bureau, it will adjust the raw milk pricing computations from 
the previous months to reflect the proper quota price by 
either debiting or crediting the purchaser's accounts through 
the settlement fund process. 

(c) No premiums, hauling, or handling fees will be 
charged to the purchasing pool handler·. 

(3) Pool handlers are free to agree on a method and 
manner of payment between them for these purThases. In the 
event they cannot make such agreement, the milk control bureau 
will require payment to be made as follows: 
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(a) A pool handler who purchases milk pursuant to this 
paragraph agrees to pay in cash the purchase price for all 
milk delivered on a weekly basis. All milk purchased each 
weekly period shall be paid for in full on the Friday of the 
following week by depositing payment in the United States 
mail. Payment shall be made to the pool settlement reserve if 
the pool handlers have not agreed on a method and manner of 
payment directly between them for these purchases. 

(b) Payments will be made based on invoices received by 
the milk control bureau from the selling handler. Said 
invoices will be based on weights and butterfat tests supplied 
by the selling handler and those weights and butterfat tests 
will be deemed accurate unless contested. 

(4) All surplus milk purchased and sold hereunder must, 
at the time of delivery, meet all applicable local, state, and 
federal laws and regulations and any tendered surplus milk 
which does not meet such standards may be rejected. 

(5) The weight and butterfat tests shall be determined 
on the basis of producer ticket weights and tests. If the 
purchasing pool handler contests the reported weights it shall 
notify the milk control bureau which shall reconcile any 
discrepancies. 

(6) Nothing herein shall preclude pool handlers from 
voluntarily selling and purchasing surplus milk directly 
between themselves under any terms and conditions on which 
they agree provided the transaction serves the purpose of 
applying surplus milk to class I or II usage. 

(7) No pool handler shall be obligated to make surplus 
milk available to any other pool handler who is then default 
on payment for any previous purchases of surplus milk. Any 
pool handler who makes surplus milk available and who has not 
been paid for that milk because of default in payment by the 
purchasing pool handler shall retain a direct right of action 
against the defaulting pool handler for the monies owed 
together with interest at the rate of 1.5% per month plus 
attorney's fees and costs.• 

AUTH: 81-23-104, MCA 
IMP: Bl-23-103, MCA 

"RULE IV MARKETING OF SURPLUS MILK TO NON-POOL HANDLERS 
(1) All surplus milk not directed to other pool 

handlers for use in class I and II as required by this 
subchapter shall be marketed and sold in an economically 
advantageous manner and any gain or loss shall be exclusively 
shared by all Montana pool dairymen. 

(2) The pool dairymen, acting through the producer 
committee, shall retain the right to control and direct the 
marketing of the surplus milk. 

(3) Unless directed otherwise by the producer committee 
or until a pool handler declines to perform the service, all 
surplus milk will be marketed and sold directly by the pool 
handlers in possession of that surplus milk under such 
direction, supervision, and approval as the producer committee 
in its discretion may elect to employ. 

(a) In the event the producer committee mar·kets the milk 
directly, it shall have the authority to hire such agents and 
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incur such other expenses as necessary to fulfill that 
function. 

(4) All proceeds received from the sale of surplus milk 
shall be deposited in the pool settlement reserve less the 
following deductions which shall be retained by the pool 
handler: 

(a) the amount for which the pool handler is obligated 
to account to the pool settlement reserve based on the Montana 
class III minimum producer price; 

(b) an administrative fee not exceeding $.12/CWT; and 
(c) reasonable transportation expenses actually incurred 

by the pool handler. No farm pickup charges will be included 
as deductions. Farm pickup charges are the usual charges to 
the producer for transporting milk to the pool plant. 

(5) The amounts paid into the pool settlement reserve 
account shall include all valuable consideration paid in any 
form and shall be accompanied by such reporting forms, 
invoices, contracts, and other documentation as may be 
requested by the milk control bureau." 

AUTH: 81-23-104, MCA 
IMP: 81-23-103, MCA 

4. The petitioner proposes the adoption of these rules 
for the purpose of accomplishing the following beneficial 
changes in t:he Montana milk industry; 

a. To ensure that milk produced in Montana is put to 
its highest and best possible use at a minimum cost so that 
Montana producers may obtain the maximum economic reward for 
their production. 

b. To require that any Montana pool handler with pool 
milk over and above its own class I and II needs will make 
that pool milk available for purchase by other pool handlers 
as may be necessary to fulfill their own class I and II needs; 
and conversely to require that any Montana pool handler 
requiring additional milk to fulfill its class I and II needs 
purchase pool milk to the extent it is available. At the same 
time it is the intent of these proposed rules to leave pool 
handlers the freedom to contract directly with each other so 
long as it is mutually agreeable and accomplishes these 
objectives. 

c. To insure that the pool milk to be purchased 
pursuant to subpart (b) be available to the pool handlers at 
monthly announced Montana minimum producer prices. 

d. To provide that any pool producer milk that is in 
excess of what can be utilized as class I or II product in 
Montana by Montana pool handlers will be marketed efficiently 
under the control and direction of Montana producers with the 
gain or loss shared by all pool handlers. 
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5. The rule proposed to be amended by the board of milk 
control provides as follows: (text of present rule with 
matter to be stricken interlined and new matter added, then 
underlined) 

'32.24.301 PRICING RULES 
(l)- (3) (a) (vii) Remains the same. 
(b) The class I butterfat differential will be 

calculated by multiplying the average Chicago area butterfat 
price (grade A 92 score) by or most recently reported by the 
United States department of agriculture, by .118 and the 
resulting answer from this calculation shall be rounded to 
nearest half cent. When milk does not test 3.5 percent 
butterfat, the price per CWT will be adjusted by the above 
resulting calculation for each .1 percent the butterfat test 
moves up or down. 

~fie ~utterfat differential will be reealeulatea eaefi time 
tfie piedueer price is adjusted up er dewn ~~ at least $8.23 
per hundredwei~fit. 

(c)- (8) Remains the same." 
AUTH: 81-23-302, MCA 
IMP: 81-23-302, MCA 

6. The amendment of ARM 32.24. 301 is to insure that 
prices for raw milk follow more closely with those in other 
market areas. 

'/. Persons known to have an interest in this proposal 
are all Montana licensed milk producers and all dairy product 
processors operating in Montana. 

8. In its consideration on the merits of the proposed 
action, the board takes official notice as facts within its 
own knowledge of the following items: 

a. Current and prospective supplies of milk in relation 
to current and prospective demands for milk for all purposes; 

b. the alternative opportunities, both farm and 
nonfarm, open to milk producers, which must include among 
other things prices received by farmers for all products other 
than milk, prices received by farmers for beef cattle, and the 
percentage of unemployment in the state and nation as 
determined by appropriate state and federal agencies; 

c. the prices of butter, nonfat dairy milk and cheese; 
and 

d. the need, if any, for freight or transportation 
charges to be deducted by distributors from producer prices 
for bulk milk. 

9. Interested parties may submit their data, views, or 
arguments, either orally or in writing, at the hearing. 
Written data, views or arguments may also be submitted 
concerning the proposed rules in writing to the Milk 
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Control Bureau, 301 N. Roberts St. - RM 236, PO Box 202001, 
Helena, MT 59620-2001. Any comments must be received no later 
than September 6, 1996. 

10. Mr. Clyde Petersen, 215 N. Sanders St., PO Box 1401, 
Helena, MT 59620-1401, (406)444-2026, has been appointed to 
preside over and conduct the hearing. 

MONTANA BOARD OF MILK CONTROL 

::L~~~~· ~2: 
A. Laurence Petersen, Exec. 
Officer, Board of Livestock 

By: ~H Lon~c~l~e Reviewer 
Livestock Chief Legal Counsel 

Certified to the Secretary of State July 29, 1996. 
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STATE OF MONTANA 
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 

BEFORE THE BOARD OF WATER WELL CONTRACTORS 

In the matter of proposed 
amendment and repeal of 
certain rules pertaininq NOTICE OF PUBLIC HEARING 
to water and monitorinq well 
licensinq and construction 
standards 

TO: All Interested Persons. 

1. On September Z7, 1996, at 1:00 p.m. a public hearing 
will be held in the Auditorium of the PHHS Building, the 
Department of Public Health and Human Services, 111 sanders 
Street, Helena, MT 59620, to consider the amendment of rules 
36.21.410, 36.21.415, 36.21.634, 36.21.635, 36.21.637, 
36.21,638, 36.21.641A, 36.21,645, 36.21.647, 36.21.650, 
36.21.653, 36.21.654, 36.21.655, 36.21.656, 36.21.657, 
36.21.658, 36.21.659, 36.21.660, 36.21.661, 36.21.664, 
36.21.669A, 36.21.670, 36.21.677, 36.21.702, 36.21.801, 
36.21.805, 36.21.810 and the repeal of rules 36.2i.401A, 
36.21.501, 36.21.502, 36.21.503, 36.21.504, 36.21.505, 
36.21.506. 

2. The rules proposed to be amended provide as follows: 

36.21.410 EXAHINATION (1) The examination is given ~ 
appointment in the board office in Helena, Montana, on any work 
day, Monday through Friday. The examination must be started 
prior to 2:00 p.m. 

(2) Examinations may also be given at the department of 
natural resources and conservation water resources regional 
~ offices in Billinqs, Bozeman, Glasgow, Kalispell,· Lewis­
town, MUes ei.\r 1 Havre, and Missoula. Applications must be 
approved by the board office prior to setting tor the exam at a 
~ regional office. 

Subsections (3) through (7) remain the some. 
AUTH: 37-43-202, MCA 
IMP: 37-43-305 and 37-43-308, MCA 

36.21.415 FEE SCHEDULE subsections (1) through (8) remain 
the sa111e. 

iil Exemption permits - a tee may be charged for travel 
expenses incurred in reviewing an application for an exemption 
permit. The fee shall be estimated and based on current state 
travel and per diem reimbursement schedules. 

AUTH: 37-43-202 1 MCA 
IMP: 37-43-302, 37-43-303, 37-43-305, and 37-43-307, MCA 

36.21.634 DEFINITIONS For purposes of this chapter, the 
following terms shall apply: 

Subsections (1) through (27) remain the same. 
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(28) "Public water supply system" means a system for the 
provision of water for hu•an consumption fro• any co-unity 
well, water hauler for cisterns, water bottling plant, water 
dispenser or other water that is designed to serve ~ fifteen 
or aore seryice connections liwin9 uni~e fer at least i9 ~ays 
eu• ef •he ealendar year or 25 or more persons at least 60 days 
out of the calendar year. 

subsections {29) through (39) remain the same. 
AUTH: 37-43-202(3), MCA 
IMP: 37-43-202(3), MCA 

36.21.635 PUBLIC. COMMUNITY. NON-COMMUHITY PUBLIC. AND 
MQLTI-FMILY HATER SUPPLY WELLS {1) All wells for public, 
coaaunity, non-community public and aulti-family water supply 
systea use are governed by those construction standards set 
forth in the ~epartaent af health and enviranmental saienaea 
department of environmental quality rules (Title~ 17, chapters 
16 ana ii!9 30. 36 and 38, Administrative Rules of Montana). 
Copies of the rules may be obtained by contacting that 
department. 

same. 

Subsection (2) remains the same. 
AUTH: 37-43-202(3), MCA 
IMP: 37-43-202(3), MCA 

36.21.637 PROTECTION OF SITE Subsection (1) remains the 

(2) Cleanup and restoration of site efta.H .!ill.m!l!;l be 
covered by ~ A drilling agreement. 

Subsection (3) remains the same. 
AUTH: .37-43-202(3), MCA 
IMP: 37-43-202(3), MCA 

36.21.638 LOCATION OF WELLS (1) Water wells~~ 
not be located within: 

(a) 19 feet! ef preperty lines ttnleee preperly prateetee hy 
eaaeaent er a9reeaen~r 50 feet of septic tanks, and underground 
storage tanks and associated lines; or 

(b) 59 feet ef aepUe tanker 100 feet of drainfields. 
seepage Pits or cesspools. or other site treatment systems. 

(e) 199 fee• ef ~rain fields, aeepaiiJa pita er eeaepeela, 
er ether site treataent ayatemer 

(~l 19 feet ef ae·..,er linea with permanent wat.ert.illjht 
jeinter er 

(e) 59 feet ef ether sewer linea. 
lZl Water wells should not be located within: 
lAl 10 feet of property lines unless properly protected by 

easement or agreement; 
.Lbl 10 feet of sewer lines with permanent watertight 

ioints; or 
i£1 50 feet of other sewer lines. 
Subsection (2) remains the same but will be renumbered (3), 
AUTH: 37-43-202(3), MCA 
IMP: 37-43-202(3), MCA 
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36.21.641A CASING PEPTH 
ly cased to the bottom of the 
accordance with ARM 36.21.654. 
appHee .. le, -

(1) All wells shall be complete­
usable drill hole and sealed in 
~hre~!h 36.al.66Q 1 whiehever is 

AUTH; 37-43-202(3), MCA 
IMP: 37-43-202(3), MCA 

3 6. 21. 64 5 PLASTIC CASING subsection ( 1) reaains the same, 
(a) by inatallinq a larqer size ateel casinq on the 

outside of the plastic caaing with a ainimum of & ! feet of 
overlap (Fi!Y•e 6 A); or 

subsections (1) (b) through (5) remain the same. 
AUTH: 37-43-202(3), MCA 
IMP: 37-43-202(3), HCA 

36,21,647 TOP TEBMINAL HEIGHT (1) The casing head or 
pitless unit of any water well shall extend not less than 18 
inches above the finished qround surface or pump house floor, 
and not less than 18 inches above the local surface runoff 
level. No casing shall be cut off below land surface except ~ 
install a haee•ent effset •• a pitless Yni£ 1 er during permanent 
abandonment of a well. The ground surface immediately suJ:round­
ing the top of the well casing or pitlesa unit shall be graded 
so as to drain surface water away from the well. The waterti,ht 
casing of any water well shall extend not less than ~ 18 inchef 
4eet above the established 100 year floodplain elevation or be 
capped with a watertight teal and yented above flood level. 
re,ieRal fleed level ef reeerd. 

AUTH: 37-43-202(3), MCA 
IMP: 37-43-202 (3), MCA 

36.21.650 CASING PERFOBATIONS Subsections (1) through 
(11 (b) remain the same. 

11l casing perforations that allow the well casing to act 
as a conduit for deleterious interflow between aquifers tboll 
not be permitted. Cfhat is. interflow where waters of difftrent 
headt. tempenturet. or quality mix caudng deleteriout ef­
fects,) 

lll Pertorations shall not be placed to allow cAsCAding 
water within the well casing during static conditions. 

1.!l Perforations shall not be placed to allow upwar!l 
artesian flow from one aquifer to another. 

AUTH: 37-43-202(3), MCA 
IMP: 37-43-202(3), MCA 

J 6 , 21. 6 53 WELL DEVELOPMENT PROCEpUBES ( 1) Upon 
completion of the well and before conducting the yield and 
drawdown test•, the contractor shall surge and develop the well 
to remove all fines, drill cuttings, mud, drilling fluids, and 
additives. The aethod of developing and lenqth of ti•e of 
development shall be determined by the contractor and well e~ner 
dependent on the type ot water bearin9 formation encountered. 

(2)'Phe de·.·elep•eft£ werk ehall he started elewly aftd ••n£ly 
and inereoeed in ~i,er aa ~he well ie de,eleped. 
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AUTH: 37-43-202(3), MCA 
IMP: 37-43-202(3), MCA 

36. 21. 654 SEALING OF CASING - GENERAL Subsections ( 1) and 
(1) (a) remain the same. 

(2) When casing diameter is reduced, a minimum of 4 feet 
of overlap shall be required. excePt wben a deleterious case may 
~ aRj ~he es~~a• ef ~he eRRWler apaee ~·~ween ~he eeaift9B 
ahall ~e eeel•• wi~h a awi~ahle paeker1 ~he remainder ef ~he 
annwler epaee will ~e prese\lre seale• wi•h an apprspriat.e 
aealift9 •at-erial, 

Subsections (3) and (4) remain the same • 
.Lll For wells drilled through formations that need special 

sealing techniques to protect aquifers. ARM 36.21.655 through 
36.21.660 suggest alternative procedures that may be required 
And ore intended as examples that can be modified to protect the 
oguifer. 

AUTH: 37-43-202(3), MCA 
IMP: 37-43-202(3), MCA 

36.21.655 BBSHltl AN9 eONS'I'R\JQq'ION SEU,ING OF CONSOLIDAT­
ED FQRMATIONS 1.ll The following special sealing metbods moy be 
required in situations where different techniques are necessary 
to protect aquifers. 

1ll In drilled wells that penetrate an aquifer e4-hlter 
within er e'">lerlaiR By a consolidated formation, sealing of the 
casing shall conform with one of the following procedures: 

~lAl An upper drill hole at least + 1 inches greater in 
diameter than the nominal size of the permanent well casing 
shall extend from land surface to at least ~ l feet into §. 
sound, \lRsreYieed, consolidated reek formation, but in no 
instance shall said upper drill bole extend leas than 18 feet 
below land surface, 

~ill Unperforated permanent casing shall be installed to 
extend to this same depth and the lower part of the casing shall 
be sealed into the rock formation with cement grout. The 
remainder of the annular space to land surface shall be filled 
with an appropriate eealing aaterial. (aee Fi9ure aA a~ ~he end 
ef thie al\apter) 

(~) If •••en~ 9reut. ie plaeed ~y pu•pift9 ee seal t.he 
aRtire annulue Ire• the ~et.t.e• up ~· land surfaee 1 the upper 
drill hale Reed enly ~e a •ini•u• ef l inehee lar9er t.l\an t.he 
euteide dia•et.er ef the per•aneRt easi~· 

(2) Aft upper drill hale et least 4 inehes IJreat;er in 
dia•et.er than t.he ftalliRal eiee ef the permanent. eaeiftiJ shall 
eNtend fre• laRd aurfaee ~e a ~ept;h ef a~ laae~ 18 feet. Aft 
111nperfera~e• per•anent; eaein9 shall ~· inet.alled ee that. it: 
eNtenda at. leaa~ S feet. int.e eeund 1 unereviaeil 1 reek fer•atien, 

(e) ~hreYI)heu~ the ilriYiftiJ ef ~he well easiftiJ te t.he reek 
fe .. a~1eR 1 t;he annular apaee ~et;ween the upper jrill hale end 
the permeneRt eeain9 shall be IEept at; leaet. eRe half full wi~h 
~ent;enit.e slurry, 

(~) ~he eRrudlar epaee BetweeR t.he reelt fer-~ieft and the 
permaneftt eaaift9 shall Be tiOJhtly sealed wit.h eeMeftt l)reut.. 'l'he 
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re•airtder ef the 81'1fltllaP apaee te lal'lli attpfaee shall t:hefl 8e 
~iiled with 81'1 8pprepriate aa8lil'l9 .. t:erial <••• fi9t1Pa ~B at •a• ertd ef thie ehapt:er), 

(3) If temporary surface casing is used in either ef the 
above procedure• (1) er (a), this casing shall be of sufficient 
diameter to confona to the upper drill hole specifications. 
Withdrawal of the temporary casing shall take place simulta­
neously with proper eealing of the annular epace to land 
surface. 

AUTH: 37-43-202(3), MCA 
IMP: 37-43-202(3), MCA 

36.iJ1.656 iWJ.Itli if lllfCOHSOLIQATEQ FORMATIONS WITHOyt 
SIGNIFICANT CLAY BEDS lll The follOWing apeciol sealing 
methods may be required in situations where different techniques 
are necessary to Protect aquifers, 

Subsection (1) remain• the same but will be renumbered (2). 
ill~ The annular space between the upper drill hole and 

the well casing shall be kept at least one-half full with 
bentonite slurry throughout the driving of the permanent casing 
into the aquifer. After the permanent casing is set in its 
final position, the remaining annular space shall be filled to 
land surface with appropriate sealing material (eee fi9t1re lA at 
the el'lli ef thie ehapt:er). 

ti.Ltl+ If the oversized drill hole is extended to the sa111e 
depth as the permanent casing, a suitable bridge ahall be 
inatalled between the casing and the drill hole at a position 
directly above the production aquifer. The remaining annular 
apace shall be completely filled and sealed to land surface with 
appropriate aealing material (aee fi9t1Pe lB at: t:he eflli ef this 
ehapt:er). 

subsection (3)(a) remains the same but will be renumbered 
(5) I 

Subsections (4) and (5) remain the same but will be 
renu111bered (6) and (7). 

AUTH: 37-43-202(3), MCA 
IMP: 37-43-202(3), MCA 

36.21.657 6ijhplNG 9F UHCONSOLIQATEQ FORMATIONS WITH CLAY 
~ ill The following special sealing methode may be 
required in situations where different techniques ore necessary 
to Protect aquifers. 

illfl+ In drilled wells that penetrate an aquifer overlain 
by clay or other unconsolidated deposits such as sand and gravel 
in which significant (at least 6 feet thick) interbeds of clay 
are present, the well casing may be terainated in such clay 
strata, provided that the casing be sealed in substantially the 
same manner as is required in the case of consolidated forma­
tions (see ARM 36. 21.655 aftll fi11Jt11'8 lG all tllte ertll ef this 
eltapter). 

AUTH: 37-43-202(3), MCA 
IMP: 37-43-202(3), MCA 
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36, 21.658 SP~~ ~LING STAHQARDS FOR 'ffi'SSIAtl F~WING 
HELLa (1) When ;;i&;i;ft flowing water i• encountered ~ the 
well, an unperforated well caaing shall extend into the confin­
ing atratum overlying the arteaian zone. The caaing shall be 
adequately aealed into the confining stratum so as to prevent 
surface and subsurface leakage from the artesian zone. 

Subsection (2) reaaine the same. 
(3) The well shall be completed with ee&ler packers~ 

Reae ea•eRe or auitable grout that will eliminate leakage around 
the well casing. 

(4) ~he driller shell Rae eave his drilliR• ri• fre• ehe 
well •i•e MR•il •h• leakat• haa ~eaR •••ple•aly •••pped YRlaae 
eM•he•i\y ler ••.,••e•y ... evel ie •••R••• ~ •h• -..... Ib§ 
driller is responsible to use all reasonable method& and care to 
prevent leakage around the well casing within a reasonable time 
frame or until the board is satisfied that the leakage is 
controlled. 

AUTH: 37-43-202(3), MCA 
IMP: 37-43-202(3), MCA 

36,21.659 SEALING OF ARTIFICIAL GRAVEL PACKED WELLS. 
PERMANENT SURFACE CASING NOT INSTALLED 1.ll The following 
agecid sealing methodS may be required in situations wbere 
different techniques are necessary to protect aquifers. 

111~ An upper drill hole having a diameter of at least 
+ 1 inches greater than the outside diameter of the production 
casing shall be drilled to extend from land surface into a clay 
or other formation of low permeability overlying the water-bear­
ing zone. The annular space to this depth shall be filled with 
sealing material. If the clay or other impermeable formation is 
at or near land surface, the upper drill bole and unperforated 
production casing ehall extend to a minimum depth of 18 feet 
below land eurface, provided that the casing does not pass 
through the impermeable zone. A suitable bridge shall be 
inatalled in the annular space between the gravel pack and the 
aealing material. A gravel fill pipe may be installed for 
injecting gravel prior to sealing the top of the gravel pack. 
(aee ARM 36.21,656~ for definition of a suitable bridge). 
Special care eball be taken to insure that the seal is water­
tight around the injection pipe. The injection pipe shall be 
capped with a watertight seal or plug (see fi9Yre 4~ a£ £he eftd 
ef £hi• ehep£er). 

AUTH: 37-43-202(3), MCA 
IMP: 37-43-202(3), MCA 

36. 21. 660 SEALING OF AR'n.fiCIAL GRAVEL PACISEP WELLS I 

PURHANENT SURfACE CASING INSTALLED ill The following special 
aeoling methods may be required in situation, where different 
tgchnigues ore necessary to protect aquifers. 

111~ When permanent surface casing is installed, the 
well bore shall have a diameter of at least ~ 1 inches greater 
than the surface casing for the introduction of sealing materi­
als. A watertight seal shall be installed at the top of the 
gravel pack between the permanent surface and production casing. 
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Sealing procedures and installation of gravel fill pipes are 
substantially the same as in ARM 36.21.659 above. If a tempo­
rary casing is used to maintain the oversized drill hole, the 
annular space to be sealed under conditions of ARM 36.21.659 and 
36.21.660 shall be kept full with cement grout or bentonite clay 
grout as the temporary casing is withdrawn (see fi9~re 48 a~ ~he 
aft~ sf ~hie ehap~er). 

Subsection (2) remains the same but will be renumbered (3). 
AUTH: 37-43-202(3), MCA 
IMP: 37-43-202(3), MCA 

36. 21.661 TEHPORARX CAPPING Subsections (1) and (2) 
remain the same. 

(3) Temporarily abandoned wells shall be grouted and 
sealed to comply with ARM 36.21.654 1 ~hre~9h a,,al,,,e, whish 
ever is applieaele, before the drill rig is removed from the 
site. 

Subsection (4) remains the same. 
AUTH: 37-43-202(3), MCA 
IMP: 37-43-202(3) I MCA 

36.21.664 TESTS FOR YIELD ANP PRAWDOWN (1) Every well 
shall be tested for yield and drawdown for a period of not lass 
than one hour either by bailing, pumping, or air testing. 
During testing, discharge rate shall be as uniform as possible. 
The minimum data to be entered on the well log report form shall 
~ 

iAl static water level immediately before testing begins; 
1hl pump rate and means of discharge li e bailing, 

airlift. pumping!; 
lQl pumping level after 1 hour; 
1Qi recovery level and time of recovery; and 
+at~ l"eP t2J.: iftdivi~ual wells ift aubdivisiefts 1 public 

community, non-community public and multi-family water supply 
wells, the testing requirements set out in the department of 
aealth a~td environmental quality seie~tees rules shall apply 
(Title ~ 12. chapters 16 and ~9 30. 36 and 38, Administrative 
Rules of Montana) . Copies may be obtained by contacting that 
department. 

(2) fYmR ~ ~ data to be recorded on the well log 
report form shall be: 

Subsections (2)(a) and (2) (b) remain the same. 
(c) the pumping rate; &Ad meafta ef diseharge fi•••• 

aeilift9• airlift, p~mpift9~ 
Subsections (2)(d) through (4) remain the same. 
AUTH: 37-43-202(3), MCA 
IMP: 37-43-202(3), MCA 

36.21.669A TYPES OF WELLS REQUIRING ABANPONMENT Subsec­
tions (1) and (a) remain the same. 

(b) whieh ia in such disrepair that its continued use for 
~8e p~rpeee ef obtaining groundwater is impractical or may be a 
health hazard, or 

(c) whose existence allows intermixing of waters which 
cause deleterious effects upon ft<we differe~tt temperature&~, 
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qualityle&, or hydraatatia pressure~ whish eantrihYtea te 
•i!nitieen~ ••!••••'ian end laaa af 'he water a&Yree, er 

subaection (d) remains the same. 
(i) 'l'he I!'Bapenaihilit.y fer eiNndeniniJ t.hia type ef well 

heleniJa t.e t.he eent.reat.er er ••iller ••illiniJ the wello 
ill. The yell owner is responsible tor abandonment ot wells 

described in C1l Cal. Cb!. and Ccl, 
.Ll.l. The yell driller is responsible for abandonment of 

yells described in C11 Cdl. These types of wells shall be 
permanently AbAndoned by the driller yithin 60 days after 
drilling is discontinued, 

iJl The driller should advise yell owner of this require­
ment that abandoned vella must be permanently abandoned. 

121 The board may order the driller to permanently abandon 
an unusable yell that may be a danger to the aquifer. 

AUTH: 37-43-202(3), MCA 
IMP: 37-43-202(3), MCA 

1§,21,670 PEBMANENT ABANPONMENT Subsection (1) remains 
the same. 

(2) Abandoned wells must be completely filled with 
eenerete er ether sealing material to within the last 6 1 teet 
of the surface. SiM feet. t.e 3 teet fro. the eYrfaee will he 
fille• in with henteniteo 'l'he last 3 feet shall he filled in 
with natYrally essYI!'rin!!f soils. Any remaining bole shall be 
tilled with naturally occurring soils. 

(3) lb§. iiJ. preperly abandoned well vi-l-1- Ji!hi!.ll not produce 
water nor serve As a channel for movement of groundwater. 

subsections (4) and (5) remain the same. 
iil Where possible, all casings or liners shall be 

removed. In the event that the casing cannot be removed. it 
shall be cut off or driven downward so that the top of the 
casing is at least 3 feet below the ground surface. 

AUTH: 37-43-202{3), MCA 
IMP: 37-43-202(3), MCA 

36,21.677 MEIHOP OF PLACEMENT OF CONCREtE OR CEMENT GROUT 
(1) eenere4!e er se•ent IJreYt yeed as a sealiniJ •at:erial in 
ahande~ent. eperatlena shall ee i"tredweed at the bette• ef the 
well er peiiYil!'e• aealiniJ inter·.al and plased preiJreeeiYely tie 6 
feet fr•• t:he "•P ef the well, Fre• 6 feet te l feet: bentanite 
ahall he Added, 'l'he 11pper 3 fee4! shall he res,ered te ita 
nat.Yral etat:e. All eueh ~ sealing materials shall be 
placed hy the yee ef a IJPeYt pipe 1 tre•ie 1 er ey dY., eailel!' in 
..ear to avoid segregation or dilution of the sealing materials. 

AUTH: 37-43-202(3) 1 MCA 
IMP: 37-43-202(3), MCA 

36.21,702 APPLICAtiON APPRQVAL ANQ EXhMlN&TION Subsec­
tion (1) remains the same. 

(2) After approval, applicants may take the examinations 
at the board off ice in Helena or the department of natural 
resources and conservation water resources di¥isien regional 
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~ offices in Billings, Bozeman, Glasgow, Havre, Kalispell, 
Lewistown, Miles eH:y 1 or Missoula. 

(3) A grade of 80' is necessary to pass the examination. 
Gl"allii'I'!J will lse ee•pleeed lsy ~he Na~iel'lal Watel" Well Asseeia 
~ 

subsection (4) remains the same. 
AOTH: 37-43-202, MCA 
IMP: 37-43-303 and 37-43-305, MCA 

36.21,801 DEFINITIONS The following definitions shall 
apply tor monitoring well construction: 

subsections (1) through (33) remain the same. 
(34) "Piezometer" is a well ~ desi'!JI'Ied or instrument 

designed to measure the hydraulic potential (water level 
elevation) at a specific point in the subsurface. 

subsections (35) through (49) remain the same. 
AUTH: 37-43-202, MCA 
IMP: 37-43-202, MCA 

36.21.805 SEALIHATERIALS Subsections (1) through (3) 
remain the same. 

(4) Jetted el" ethel' il'letallatiel'l methods are not reeee­
meftded allowed for monitoring well use al'ld will ee eeneidel"ed 
enl~ Sl'l al'l applieatiel'l eaeie without board approval. 

AUTH: 37-43-202, MCA 
IMP: 37-43-202, MCA 

36.21.810 ABANDONMENT 
the same. 

Subsections ( 1) through (3) remain 

( 4) A properly abandoned well w+H Ji!.h.!li..l not produce water 
nor serve as a channel for movement of water. 

AUTH: 37-43-202, MCA 
IMP: 37-43-202, MCA 

3. The proposed amendment of Rule 36.21.410 is necessary 
to allow the board to schedule examinations by appointment and 
to delete the reference to the DNRC field office in Miles City 
as there is no longer a DNRC field office located there. The 
proposed amendment of Rule 36. 21.415 is because the board is 
authorized to be reimbursed for travel expenses incurred when 
reviewing applications for exemption permits and has set a 
reimbursement of estimated travel and per diem. The proposed 
amendment of Rule 36.21.634 is to comply with the current 
department of environmental quality definition. The proposed 
amendment of Rule 36.21.635 is because the department of health 
and environmental sciences has changed to the department of 
environmental quality. The proposed amendment of Rule 36.21.637 
is to make a drilling agreement optional because the board has 
no authority to require a drilling agreement. The proposed 
amendment of Rule 36.21.638 is to clarify the distances and 
makes the well location a requirement rather than a recommenda­
tion. Rule J6.21.641A is proposed to be amended to delete 
unnecessary wording. The proposed amendment of Rule 36.21.645 
ili to change the 8 feet overlap to 4 feet to make the rule 
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consistent with ARM 36.21.654, sealing of casing-general. The 
proposed amendment of Rule 36.21.647 is to clarify when a casing 
may be cut-off, removes unnecessary wording, and adds a require­
ment to establish watertight seals and venting above 100 year 
floodplain elevations. The proposed amendment of Rule 36.21.650 
is to clarify "interfloww and makes the rule consistent with ARM 
36.21.669A(1) (c) in defining deleterious mixing of waters and to 
eliminata dual completion permission only with board approval 
because it is not necessary, it is redundant with the clarifica­
tion in amended rule 36.21.650(2). The proposed amendment of 
Rule 36.21.653 is because the well owner has no expertise in 
well construction and well development. The proposed amendment 
of Rule 36. 21.654 is to clarify the rule to mean the space 
between casings which overlap can be sealed in any manner that 
prevents interflow rather than specifically using a packer or 
pressure grouting that is not practical in all cases, and that 
special sealing techniques are examples of alternate procedures 
and may be required as necessary by the board. Section 37-43-
313, MCA, disciplinary authority, passed by the 1993 legislature 
gave the board authority to repair wells to the board's stan­
dards and is not limited to special sealing requirements. The 
board decided to leave these special sealing rules as examples 
of sealing methods that may be required. The proposed amendment 
of Rule 36.21.655 is to specify a sealing method that may be 
required in consolidated formations, clarifies that technique, 
and removes redundant wording. The proposed amendment of Rule 
36.21.656 is to specify a sealing method that may be required in 
unconsolidated formations and removes unnecessary wording. The 
proposed amendment of Rule 36.21.657 is to specify a sealing 
method that may be required in unconsolidated formations with 
clay beds and removes unnecessary wording. The proposed 
amendment of Rule 36.21.658 is to clarify the proper sealing of 
flowing wells and to remove the requirement that the driller 
shall not remove his rig from the site without approval of the 
board because of impracticability and specifies that the driller 
must control the flow to the board's satisfaction. The proposed 
amendment of Rule 36.21.659 is to specify a sealing method which 
may be required in these wells, clarifies and removes unneces­
sary wording. The proposed amendment of Rule 36.21.660 is to 
specify a sealing method that may be required in these wells, 
clarifies and removes unnecessary wording. The proposed 
amendment of Rule 36.21.661 is to remove unnecessary wording. 
The proposed aaendment of Rule 36. 21.664 is to separate well 
testing into discharge rates by either bailing and airlift, or 
by puaping with test puaps and clarifies that only one hour of 
testing is required for every well, but if testing by pump 
installation is done, further data must be recorded. The 
proposed amendment of Rule 36.21,669A is to clarify the inter­
mixing of waters and makes the requirement uniform with ARM 
36.21.650(2), clarifies the responsibility of the driller and 
the well owner in well abandonment and adds a time frame. 
Furthermore it requires the driller to advise well owners of 
abandonment and requires a driller to abandon an unusable well 
which aay be a danger to the aquifer if so ordered by the board 
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and clarifies the wording. The proposed alDendlDent of Rule 
36.21.670 is to clarify the abandonlllent procedure to specify 
using a sealing material to within three feet of the surface 
rather than 6 teet for concrete and 6 to 3 feet with bentonite, 
then filling to the surface with natural soils and that the rule 
is a require•ent by substituting the word Mshall" and to require 
a procedure tor handling casing during permanent abandon•ent. 
The proposed alllend•ent of Rule 36.21,677 is to relllove the re­
quire•ent that the grout be placed by tre•ie or grout pipe in 
abandon•ent procedures because effective celllent grout is 
routinely accolllpliehed by silllply pouring the product in the 
hole. The propoeed amendlllent of Rule 36.21.702 is to re•ove 
Miles City from the list of regional offices and to re•ove the 
exam grading from the National water Well Association because 
testing and grading is now done by the board. The proposed 
amendment of Rule 36, 21.801 is to clarify the wording. Rule 
36.21.805 is proposed to be alllended to clarify the rule and 
requires board approval for jetted 1nethods. The proposed 
a•endment of Rule 36.21.810 is to clarify the wording. 

4. Rules 36.21.401A, 36.21.501, 36.21.502, 36.21.503, 
36.21.504, 36.21.505, and 36.21.506 which can be found on p~ges 
36-4545, 36-4571, 36-4572, and 36-4573 of the Administrative 
Rules of Montana, are proposed to be repealed because new 
legislation passed in 1993 makes these rules unnecessary. 

AUTH: 37-43-202, MCA 
IMP: 37-43-305, 37-43-306, 37-43-310, 37-43-311, and 

37-43-313, MCA 

5. Interested parties may present their data, views, and 
arguments, either orally or in writing, at the hearing. Written 
data, comments, or argulllents lllay also be sub•itted to Robert 
Rudio, ProgralD Manager, Department of Natural Resources and 
Conservation, 48 Last Chance Gulch, P.O. Box 201601, Helena, 
Montana, 59620-1601, and must be received no later than Septe•­
ber 23, 1996. 

6. Persons with disabilities who need an alternative 
accessible tor•at of this information, or who require some other 
reasonable accommodation in order to participate in the hearing, 
should contact the Department of Natural Resources and conserva­
tion, Attn: Robert Rudio 48 Last Chance Gulch, P.O. Box 201601, 
Helena, Montana 59620-1601. Telephone (406) 444-6643, FAX (406) 
444-0533. 

7. The Board will preside over and conduct the hearing. 

BOARD OF WATER WELL CONTRACTORS 

By: 

certified to the secretary of State on 
July 29, 1996 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of Rules I through 
IV pertaining to Medicaid 
coverage and reimbursement 
of home infusion therapy 
services 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED ADOPTION OF 
RULES 

1. on August 29, 1996, at 9:30 a.m. a public hearing 
will be held in the auditorium of the Department of Public 
Health & Human services Building, 111 Sanders, Helena, Montana 
to consider the proposed adoption of Rules I through IV 
pertaining to Medicaid coverage and reimbursement of home 
infusion therapy services. 

The Department of Public Health and Human Services will 
make reasonable accommodations for persons with disabilities who 
wish to participate in this public hearing. If you request an 
accommodation, contact the department no later than 5:00p.m. on 
August 19, 1996 to advise us of the nature of the accommodation 
that you need. Please contact Dawn Sliva, P.O. Box 4210, 
Helena, MT 59604-4210; telephone (406)444-5622; FAX (406}444-
1970. 

2. The rules as proposed to be adopted provide as 
follows: 

[RULE Il HQME INFUSION THERAPY SERVICES. DEFINITIONS In 
[Rules I through IV), the following definitions apply: 

(1) "Agency staff services• means all services provided by 
the home infusion therapy agency's staff, including all 
professional and non-professional employed and contracted 
individuals. Agency staff services include preparation and 
revision of the plan of care, treatment coordination, client or 
care giver training, monitoring, reporting, delivery, pick up 
and disposal of equipment, supplies or drugs, 24-hour on call 
status and any other services of the agency staff related to the 
recipient's home infusion therapy services. 

(2) "Home infusion therapy services" means a comprehensive 
treatment program for the preparation and administration of 
parenteral medications or parenteral or enteral nutritional 
services to a recipient who is not a hospital inpatient or 
outpatient. Home infusion therapy services include all 
pharmacist professional services, all agency staff services and 
all associated medical equipment and supplies. Home infusion 
therapy services do not include professional nursing services, 
professional physician services or drugs. 
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(3) "Pharmacist professional services" include preparation 
and revision of the plan of care, preparation and compounding of 
drugs, monitoring, laboratory testing, reporting, delivery, pick 
up and disposal of equipment, supplies or drugs, 24-hour on call 
status and any other services of the pharmacist related to the 
recipient's home infusion therapy services. Pharmacist 
professional services do not include costs, fees or charges for 
the drugs that are compounded or administered. 

AUTH: 
IMP: 

53-2-201 and 53-6-113, MCA 
53-6-101 and 53-6-113, MCA 

[RULE Ill HOME INFUSION THERAPY SERVICES. PROVIPER 
REQUIREMENTS (1) These requirements are in addition to those 
contained in rule provisions generally applicable to medicaid 
providers. 

(2) Home infusion therapy service providers, as a condition 
of participation in the Montana medicaid program, must: 

(al maintain a current home infusion therapy agency license 
issued by the department's quality assurance division, or, if 
the provider is serving recipients outside the state of Montana, 
maintain a current license in the equivalent category under the 
laws of the state in which the services are provided; and 

(b) enter into and maintain a current provider enrollment 
form under the provisions of ARM 46.12.302 with the department's 
fiscal agent to provide home infusion therapy services. 

AUTH: 53-6-113, MCA 
IMP: 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA 

[RULE !III HQME INFUSION THERAPY SERVICES, REQUIREMENTS 
(1) The requirements and restrictions in these rules apply 

for purposes of coverage and reimbursement of home infusion 
therapy services under the Montana medicaid program. 

(2) Medicaid coverage and reimbursement of home infusion 
therapy services is available, subject to applicable 
requirements, for services provided to recipients that are 
residing in their own home, a nursing facility or any setting 
other than a hospital. Medicaid coverage and reimbursement of 
home infusion therapy services is not available for services 
provided to hospital inpatients or outpatients. 

( 3) Except as otherwise provided by these rules, home 
infusion therapy services must be provided within the scope of 
practice permitted by applicable state law. 

(4) For those services subject to prior authorization, the 
Montana medicaid program will not cover or reimburse home 
infusion therapy services unless the department or its 
designated agent has approved a prior authorization request. 
The department will determine the specific home infusion therapy 
services that require prior authorization in consultation with 
the department's drug use review board established pursuant to 
42 USCA 1396r-B(g). A list of the specific services subject to 
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prior authorization will be provided upon request made to the 
Department of Public Health and Human Services, Health Policy 
and Services Division, 1400 Broadway, P.O. Box 202951, Helena, 
MT 59620-2951. 

(5) The Montana medicaid program will not cover or 
reimburse home infusion therapy services for the following: 

(a) intramuscularly administered drugs; 
(b) anti-ulcer therapy; 
(c) aerosol pentamidine; 
(d) blood products; 
(e) growth hormones; 
(f) subcutaneous injections, including but not limited to 

erythroprotein, growth hormones, and filgrastrim; and 
(g) biotechnology, including but not limited to human 

insulin products. 

AUTH: 53·2·201 and 53·6·113, MCA 
IMP: 53-2·201, 53·6-101, 53-6-111 and 53-6-113, MCA 

[RULE IVJ HOME INFUSION THERAPY SERVICES. REIMBURSEMENT 
(1) Subject to the requirements of these rules, the Montana 

medicaid program will pay for home infusion therapy services on 
a fee basis, as specified in the department's home infusion 
therapy services fee schedule. The department hereby adopts and 
incorporates herein by reference the home infusion therapy 
services fee schedule (July 1996). A copy of the home infusion 
therapy services fee schedule may be obtained from the 
Department of Public Health and Human Services, Health Policy 
and Services Division, 1400 Broadway, P.O. Box 202951, Helena, 
MT 59620-2951. The specified fees are on a per day or a per 
dose basis as specified in the fee schedule. The fees are 
bundled fees which cover all home infusion therapy services as 
defined in [Rule I) . 

(2) For home infusion therapy services also reimbursed for 
the recipient by the medicare program, medicare payments will be 
considered to be third party payments and, if the medicare 
payment is less than the medicaid fee schedule amount, medicaid 
will pay the difference between the medicare payment and the 
medicaid fee specified in the home infusion therapy fee schedule 
described in (1) . 

(3) Covered drugs prepared and administered as part of a 
recipient's home infusion therapy program are separately 
billable under the Montana medicaid outpatient drug program as 
specified in ARM 46.12.702 and 46.12.703. 

( 4) Professional nursing services provided as part of a 
recipient's home infusion therapy program are separately 
billable under home health service program as provided in ARM 
46.12.550 through 46.12.552. 

AUTH: 
IMP: 

15-8/8/96 

53-2-201 and 53-6-11J, MCA 
53-6-101 and 53-6-113, MCA 
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3. The proposed rules establish in the medicaid program a 
distinct home infusion therapy service category. The proposed 
rules are necessary to specify provider requirements, service 
requirements, the scope of the service, and the reimbursement 
that medicaid will pay for the service. The rapid growth of 
home administration of intravenous drugs has resulted in the 
emergence of a new specialty practice in this area. The 1995 
legislature, in House Bill 301, added home infusion therapy 
agencies to the list of health care facilities in section 50-5-
101(17), MCA which are required to be licensed by the department 
of public health and human services. Home infusion therapy 
services currently are reimbursed in a piecemeal fashion under 
several medicaid service categories. The proposed rules 
establish a distinct service category for the service, 
eliminating the need to enroll and submit separate bills in 
several service categories. The proposed rules also establish 
a consistent payment approach replacing potentially overlapping 
and duplicate reimbursement methodologies with a single all­
inclusive rate per day or unit of service. 

The proposed home infusion therapy service is a 
comprehensive treatment program for the preparation and 
administration of parenteral medications or parenteral or 
enteral nutritional services. The service combines pharmacist 
professional services, medical equipment and supplies, and the 
services related to planning, coordinating, delivering and 
monitoring the treatment program. Professional physician and 
nursing services, and drugs will continue to be reimbursed 
under the outpatient drug, physician and home health programs. 
The proposed rules specify the scope and components of the 
service, and certain specific services that are not covered. 

Service providers must maintain a current home infusion 
therapy agency license issued by the department under Title 50, 
chapter 5, MCA. This requirement is necessary to assure that 
quality services are provided to medicaid recipients. Agencies 
that wish to participate must enroll in the medicaid program in 
the home infusion therapy service category. Licensed and 
enrolled providers may provide the service to recipients 
residing in their own home, in a nursing facility or in any 
setting other than a hospital. The service is not covered under 
the home infusion therapy category when provided to hospital 
inpatients or outpatients, because the service is covered and 
reimbursed in those settings under the rules applicable to 
hospital services. 

The rapid pace of change and development in this area 
requires that the department consult frequently with qualified 
specialists to monitor what services are being provided and 
covered under the medicaid program. The department will consult 
with the drug use review board established under federal law to 
identify and monitor new therapies and existing therapies that 
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require prior authorization. It is anticipated that frequent 
changes and adjustments will be needed in this area. The 
department will maintain a list of services that require prior 
authorization and this list will be provided to all providers 
and will also be available upon request from the department. 

The department has worked with providers to establish 
appropriate fees to be paid for home infusion therapy services. 
These fees are specified in a home infusion therapy services fee 
schedule that will be incorporated into the proposed rule. The 
fees will be bundled fees, which means that the fees will cover 
and include the entire home infusion therapy service. Use of a 
bundled fee is necessary to maintain a cost effective 
reimbursement system, by avoiding the potential increased 
program costa that occur when providers are able to split 
services into separate components and bill them separately. The 
bundled fee approach also reduces the number of claims that must 
be submitted by providers and eases administration of the 
program. 

The department estimates that the proposed changes will 
decrease annual aggregate expenditures with savings as follows: 

Fund fY96 f:ill Bi!:lnniym 
Federal Fund $ 63,330 $ 94,124 $ 157,454 
State General Fund ~ 27,472 $ i;:,Q2Q s !i~L ::i!i:! 

Total $ 90,809 $136,214 $ 227,023 

4. The proposed changes will apply to home infusion 
therapy services provided on or after October 1, 1996. 

5. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Dawn Sliva, 
Office of Legal Affairs, Department of Public Health and Human 
Services, P.O. Box 4210, Helena, MT 59604, no later than 
September 5, 1996. 

6. The Office of Legal Affairs, Department of Public 
Health and Human Services has been designated to preside over 
and conduct the hearing. 

Certified to the Secretary of State July 29, 1996. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 
46.13.302, 46.13.303, 
46.13.304, 46.13.401 and 
46.13.502 pertaining to the 
low income energy assistance 
program (LIEAP) 

TO: All Interested Persons 

NOTICE OF PUBLIC 
HEARING ON THE PROPOSED 
AMENDMENT OF RULES 

1. On August 29, 1996 at 10:30 a.m., a public hearing 
will be held in the auditorium of the Department of Public 
Health and Human Services Building, 111 Sanders Building, 
Helena, Montana to consider the proposed amendment of rules 
46.13.302, 46.13.303, 46.13.304, 46.13.401 and 46.13.502 
pertaining to the low income energy assistance program (LIEAP) . 

The Department of Public Health and Human Services will 
make reasonable accommodations for persons with disabilities who 
wish to participate in this public hearing. If you request an 
accommodation, contact the department no later than 5:00 p.m. on 
August 19, 1996 to 'advise us of the nature of the accommodation 
that you need. Please contact Dawn Sliva, P.O. Box 4210, 
Helena, MT 59604-4210; telephone (406)444-5622; FAX (406)444-
1970. 

2. The rule (s) as proposed to be amended provide (a) as 
follows: 

46.13.302 ELIGIBILITY REQUIREMENTS FOR CERTAIN TYPES Of 
lNDIVIDQALS AND HOUSEHOLDS (1) through (5) remain the same. 

(6) Residents of publicly Subsidized housing whose heating 
costs are included as a portion of their rent and whose rent is 
a fixed portion of their income are not eligible for low income 
energy assistance benefits provided for in ARM 46.13.401 but are 
eligible for weatherization assistance as provided for in ARM 
46.14.101 through 46.14.402. 

(6) remains the same in text but is renumbered (7). 

AUTH: Sec. 53-2-201, MCA 
IMP: Sec. 53-2-201, MCA 

46.1).303 TABLES OF INCOME STANDARDS (1) The income 
standards in the table in (2) below are the ~ lli.!i. U.S. 
government office of management and budget poverty levels for 
households of different sizes. This table applies to all 
households, including self-employed households. 
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(a) Households with annual gross income at or below 125\ 
of the ~ ~ poverty level are financially eligible for low 
income energy assistance. Households with an annual gross 
income above 125\ of the ~ ~ poverty level are ineligible 
for low income energy assistance. 

(2) Annual income standards for all households: 

FMti-±y Pe•,•ert)l H-5- ~ 

&He Gt~iEielifte Pereeftt Pereeftt 

9fte & '1,4'19 s 9,338 $H,i!95 
'Pwe 19,939 1;!,538 15,945 
'l'ftree H!, 599 15,'138 18,885 
i'eiH' 15,159 18,938 ;a;a,;<;as 

f'hoe 'l:'l,;Ji-{1 iiliil,138 i!6,565 
6-iit i!9,iil'19 25 1 B8 39,495 
AcicitHeftetl 2,568 3,i!99 3,849 
member add 

F..<lJni.ly )2QV!ill:t:i 112 .l.S.Q 

Size Guideline Percent Percent 

One $ 7,740 s 9,675 $ 11,610 
~ 10,J~Q l;l,:i!5Q 1:;!,54Q 
~ 1:;1,:180 1!2,2<12 12,170 
f2!u: 1:1.!2!!!! l~!. 20Q ;JJ,4QO 
fin. l!Lii:<l!! ;J;J,77:1 ;p,JJQ 
..ux ii:!l.IHQ ;l!;i I Q::!Q JL;il6o 
AddJ.UQnS&l ii:.§~Q J,;p:~ :L2JQ 
m~:ml2~::r j!s;\g 

AUTH: Sec. ::!J-ii:-ii:Ql. MCA 
IMP: Sec. ::!J-ii:-ii:!!l. MCA 

46,13,3!!4 CALCULATING INCOME (1) through (1) (s) remain 
the same. 

(2) Out-of-pocket dependent care expenses as defined in 
ARM 46.13.301(9) may be deducted from income only if: 

(a) the household's annual gross income is between 125\ 
and 150\ of the ~ ~ U.S. government office of management 
and budget poverty level for the particular household size; 

(2) (b) through (3) (c) (x) remain the same. 

AUTH: 53-2-2!!1, MCA 
IMP: 53-2-201, MCA 

46.13.401 BENEFIT AWARD MATRICES (1) through (2) (a) remain 
the same. 
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{b) A household whose gross annual income is above 125\ of 
the ~ ~ poverty level but is eligible for benefits because 
of dependent care deductions and/or medical and dental 
deductions provided in ARM 46.13.304{3) and {4) will receive a 
benefit which is 40\ of the maximum benefit. 

(2) (c) remains the same. 
(d) The following table of base benefit levels takes into 

account the number of bedrooms in a house, the type of dwelling 
structure, and the type of fuel used as a primary source of 
heating: 

TABLE OF BENEFIT LEVELS 

(il SINGLS F,"dUL'i 

NA'PURAL 

* BSBROOI!S -&\8 SLSC'fRIC PROPMIB FUBL OIL WOOB €SAL 

-eNB ~ ~ ~ ~ ~ ~ 
-'PWe ~ ~ ~ ~ ~ -iJ-5-5 
-4'HRBB ---4-R ~ ~ ....oH-4- ~ ~ 

....f'etffi ~ ~ ~ -tr5% ~ ~ 

(ii) 14UL'PI F."d!IL'i 

NATURAL 
# BSBROOMS GAB SLSC'fRIC f'RGF'ANS FUSL OIL WOOB €SAL 

-eNB ~ ~ ~ Vil-5-+ ~ ~ 
-'PWe ---i!-'1-4- ~ ~ ~ ~ ~ 
--'PHRBI> ~ ~ --55-6- ~ ~ ~ 

....f'etffi ~ ~ ~ ~ ---H-9 ~ 

(iii) MOBILB uo••s 

tiA'PUAAL 

* BBOR:OOI!S GAS SLBC'fRIC PRO PANS FUSL OIL WOOB €SAL 

-eNB ~ $-il-4-8- ~ ~ ~ ~ 
-'PWe ~ ~ ~ ~ ~ ~ 

-'l'HRBS ~ ~ ~ ~ --3-1-4- ~ 

....f!9HR ---3-!8- ---5-* ~ --+5-'l- ~ ~ 

LU ~INQLE E:AMiliY 

tl8I!.!M.L 
l! flEDEQQM:,J ....QM ii;l;ECIEI~ PEQ~8.l::lfl E!.!EL QlL WOOD ~ 

....QNE ll2Q S2.ll .s.lil S2..l2 .lli.Q. llS..S. 
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(2) (e) remains the same. 

AUTH: ~J-01-<!!!1. MCA 
IMP: ::!J-01-IlQl. MCA 
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ll.U 
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_llQ 
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ill.l 

191 

~ 
283 

4 6. D. SOil SUPPLEMENTAL ASSISTANCE ( 1) To the extent 
funds are available, one-time supplemental assistance for the 
amount of the outstanding heat bill for costs incurred between 
October 1 and April 30 of the current heating season, not to 
exceed $150.00 is available to LIEAP households a~ e~ helew 199t 
et effiee sf ft'tanagellleflt afld B12dget (OMB) ('jeter~y s~anda~ds, as 
listed in Am~ 46.13. 393, who have paid at least 5\ of their 
income, as defined in ARM 46.13.304, toward their home heating 
costs for the 12 months previous to the date supplemental 
assistance is requested by the LIEAP client or fuel vendor. 
Requests for supplemental assistance and documentation of the 
amount of an outstanding fuel bill must be submitted by June 15. 

(1) (a) through (2) (c) remain the same. 

AUTH: Sec. 53-2-201, MCA 
IMP: Sec. 53-2-201, MCA 
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3. RATIONALE: ARM 46.13.303 and 46.13.304 are being 
amended to provide that the 1996 U.S. Office of Management and 
Budget (OMB) poverty levels are to be used rather than the 1995 
poverty levels to determine eligibility for the Low Income 
Energy Assistance Program (LIEAP) so that the current OMB 
poverty levels can be used to determine eligibility. In ARM 
46.13.401 the figures in the benefit award matrices are being 
amended in order to reflect Department of Energy fuel cost 
projections for 1996-97 and to ensure that benefit amounts are 
consistent with the Department's LIEAP budget for 1996-97. 

ARM 46. 13.302 is being amended to specify that residents of 
public housing whose heating costs are included in their rent 
and whose rent is a fixed percentage of their income are not 
eligible for LIEAP benefits but are eligible for weatherization 
assistance as provided in title 46, chapter 14. This change is 
necessary to ensure that limited funds for LIEAP benefits are 
used to assist households with the highest energy bills in 
relation to their income, as required by the LIEAP statute at 
42 U.S.C. B624(b) (5). The group of persons who will no· longer 
be eligible for LIEAP under this amendment are not affected by 
increases in fuel costs because their heating costs are included 
in their rent which is a fixed percentage of their income, and 
they do not experience difficulty in paying heating costs when 
their income decreases because their rent decreases when their 
income declines. 

Thus this group has less need for energy assistance than low­
income individuals who do not live in subsidized housing, who 
live in subsidized housing but pay their own heating expenses in 
addition to rent, or who live in subsidized housing and whose 
energy costs are included in their rent but pay rent which is 
not limited to a fixed percentage of their income. It is 
estimated that eliminating eligibility for this group will 
reduce by approximately 1,002 the number of households receiving 
LIEAP benefits during the 1996-97 heating season. This will in 
turn increase by approximately $200,000 the LIEAP funding 
available for distribution to other low income individuals who 
have greater need for energy assistance. 

ARM 46.13.502 currently provides that supplemental assistance to 
pay outstanding heating bills is available for LIEAP households 
which have paid at least 5\ of their income for home heating 
costs during the previous 12-month period, but only if the 
household's income is at cr below 100\ of the poverty standard. 
The rule is being amended to allow LIEAP households whose 
income exceeds 100\ of poverty to be eligible for supplemental 
assistance. The provision of supplemental assistance to 
households which pay at least 5\ of their annual income for 
heating costs (as opposed to incurring large heating bills and 
not paying the bill in full) encourages households to shoulder 
responsibility and budget for annual heating costs. This 
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amendment is being made to encourage LIEAP households whose 
income is over 100\ of poverty to take responsibility for their 
own heating costs and budget for such costs. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Dawn Sliva, 
Office of Legal Affairs, Department of Public Health and Human 
Services, P.O. Box 4210, Helena, MT 59604, no later than 
September 5, 1996. 

5. The Office of Legal Affairs, Department of Public 
Health and Human Services has been designated to preside over 
and conduct the hearing. 

~ar ~ G/c,~. 
Rule Rev~7i~e~~~e~r~~~~-=~~ and 

Certified to the Secretary of State July 29, 1996. 
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Bl-:FORE THE DEPARTMENT OF Rl-:VI<:NUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT ) NOTICE OF PROPOSED AMENDMENTS 
of ARM 42.15.101, 42.15.301, ) and ADOPTION OF NEW RULES 
42.15.303, 42.15.30;,, 42.15. ) relating to Chapter 15 and 
30Y, 4L.l5.311, 42.15.312, ) Composite Returns 
42.1;,.313, 42.15.314, 42.15. ) 
315, 4 2 . 15 . 3 2 2, and 4 2 . 15. 3 2 4 ) 
and ADOPTION of RULES I ) 
through VI relating to the ) 
Biennial Review of Chapter 15 ) 
and Composite Returns ) NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 

1. On September 20, 1996, the Department of Revenue 
proposes to amend ARM 42.15.101, 42.15.301, 42.15.303, 
42.15.]05, 42.1~.309, 42.15.311, 42.15.312, 42.15.313, 
42.15.314, 42.1~>.315, 42.15.322, and 42.1'i 324, and adopt New 
Rules l through VI relating to composite r·etur·ns. 

2. The Depan ment published a not ice of pr·oposed act ion 
reyarding these rules on page 78 of the 1996 Montana 
Administrative Register, issue no. 1, with the intent of 
adopting the r·ules within the six-month time period pr·escribed 
by law. However, the comments were extensive and additional 
amendments were proposed. Therefore, the six-month deadline was 
not mel. The Department is republishing these rules with 
additional amendments as suggested in the comments to the f ir·st 
rulemaking action. 

3. The proposed rules to be amended are as follows: 

4/. IS. 101 DottlClLii DHFHIED DEFINITIONS ( l) For purposes 
ul this chapter the following definitions apply: 

.Jill "Domiciled" means A f! per:;on who is dolftieiled itr--Hte .£! 
te:;tdent. ot th•" stc~te of Montan" ..-+, applying 1-1-21'>, MCA.­
'lunldttd is the indi.idud±'s cesidertee. 

(b) Tht:> t.t~rrn ''Ilunresident." medns d.Oy lndiviUudl estdtf~ 

trust, partnership, or other onJanization, excluding 
t:urpordtiOilS rlot d reside11t of Morlldtld .. 

AUTH: St'c;. 1-1-11~' and l~-30--JOS MCA; IMP, St'c. 1~-."lll-101 

dtid I '>-l0-10'J, MCA 

'J£..1~.301 WHO MUST FILE .. RETURNS (1) Every single person 
and every married person not filing a joint return with~ 
hef i! spouse must file a return if fiis oc fier the person's 
gross income tor the taxable year· is more Iehan $-~ ~Q, 
adjusted as pr·ovided in sul,cel.ion ( 3), plus the value of t.he 
exempt inns he---t:rr she the pt~l ~:;on is ent 1 t led to for agt~ 6~) and 
fen· blindness. MdlTied person~:; not elecL inq to file ~epar....tte 
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returns must file a return if the combined gross income of the 
spouses for the taxable year exceeds ~ ~. adjusted as 
provided in aubseeEieR (3), plus the value of the exemptions 
they are entitled to for age 65 or blindness. 

(2) and (3) remain the same. 
AUTH: Sec. 15·30-305 MCA; IMP, Sec. 15 30-142 and 15,30-

143 MCA 

42.15.303 RETURNS FOR THOSE UNABLE TO MAKE OWN RETURN 
(1) Any taxpayer who for any reason is unable to make fl-t..e 

OWR g return may have fl±e 1he return made by a designated agent. 
In the case of a minor, the return may be made by the minor 
himself or by fl-t..e i! guardian or other person charged with the 
minor's care or property. In the case of a taxpayer who is 
mentally or physically incapable of making fl±e g....,. ret,urn, the 
return for such person shall be made by the guardian or other 
person charged with the care of the taxpayer's person or 
property. 

(2) A return must be filed for a decedent covering the 
period from the beginning of the taxable year to the date of 
death. If the deceased taxpayer was married, a joint return 
mayee may be filed to include the income of the decedent for the 
period fie er she the decedent was alive and the income of the 
surviving spouse for the entire taxable year. The executor or 
administrator of the decedent is responsible for making the 
decedent's return. 

Iilli.!!: Sec. 15,30-305 MCA; IMP, Sec. 15-30-142 MCA 

42.1~.305 TRUST AND ESTATE RETURNS (1) If an estate or 
trust has gross income for its taxable year i.ll excess of ~ ~ 
allowable exemption ~ amount for that taxable yRar", thf! 
fiduciary of the estate or trust shall make and file a return. 
However, estates or trusts held exclusively for charitable, 
educational, or religious purposes are not subject to tax and a 
return is not required thereof. 

(2) and (3) remain the same. 
AUTH' Sec. 15-30-305 MCA; IMP, Sec. 15-30-135 MCA 

42. 15.309 MONTANA MODIFIED ADJUSTED GROSS INCOME ( 1) 
through (3) remain the same. 

(4) Montana modified adjusted gross income does not 
include the following: 

(a) Montana state refunds; 
(b) exempt Montana retirement income; 
(e) part year resideRt income net earned in Montana, 

-+<it- ill any tier· one and tier two raj lroad retirement. 
benefits; 

-te+ J.Ql the Montana capital gain exclusion; and 
+B- ltl any other income not taxable under 15-30-111~+. 

MCA, except for interest received from U.S. and Montana 
obligations. 

(5) Part year resiaent's SeEial seeurit~· benRfits ··•i.ll~ 
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tauable enl~· tor tfle t iflle tflet af'e P4onlana reshieFtts .-
( 6) 'I'he pat t ;ear reoioiCRt' B aase dffiOHFtt IIIUfrt. Se prat·ated 

according to the pereeFttage of MontaFta iFteo111e to the federal 
~before additiOFI of aFt"f tauable SOCial seeHrity benefits. 
~ 121 A married person filing separately on the same form 

must claim $16,888, one-half of the base amount ttt't allowed i! 
m<n·ried individual by under section 86 of the internal revenue 
code. 

(B) Nonresident's social seeHf'ity beRefits are not 
tauable. 

AUTH: Sec. 15-30-305 MCA; IMP, Sec. 15-30-111 MCA 

42.15. 311 INFORMATION RETURN (1) Information retur·ns iH'e 

to be 111ade on a copy of tfle apl"ropriate federal infof'lftat ieR 
return (forffi 1099 eeries, etc.). gl"en approval frorft tfte 
departffient, eOH\!"Utef' EjERE>Oted tapee anEi disl<ettes Rtay be 
~tuted for· tfle forlfi6 may be filed on paper documents, 
electronically, or on magnetic media. They are due on or before 
the 1~th day of April following the close of the calendar year 
with respect to which the payments made are being reporLed. The 
returns are to be filed wilh the Montana Department of R<ivenue, 
Incom~ .. and Miscellaneous_ Tax D>vision, ComJ?liance Section, P.O. 
Box 202701, Helena. Montana S9620 2701. 

(2) It•fof'fftatieft returFte are fiue oFt ot before the l!:>th fiay 
uf April follu~iHg the close et the ealeftdar year with reopeet 
~ielt paymeFtte lflafie are heiFtg repertea. 'I'he rehtrFts a•e to 
be- tilea ~~ith the de!"artffieFtt ef Re.,.eFtue, t1iteflell Bullding, 
!!elena, t1oFttaRa !'..96:28 PaJ?er documents are to be preJ?ared on the 
appropriate federal information return and a copy filed with the 
department. Returns filed on paper forms are to be accompanied 
by a copy of federal form 1096 summarizing the information being 
reported to the department. !Ftfor111ation returFto filed • ia 
magFtetie media are to be aeeo111panied b) a cepy ef federal fer111 
4884/488:2 OUffilftarii!ing the iFttorlfiatien oub111itted to the 
depattmeRt. 

ll.) Informatlon returns filed electronically or on magnetic 
media are to conform to the specifications outlined in federal 
J?ublication 1220 for the apJ?licable year. A COJ?Y of federal 
form 4804/4802 must be used to transmit the magnetic files. 

+3+ l!l Distributions to recipients with a Montana address 
fr"om pension, profit sharing, stock bonus, or annuity plans, 
deferred compensation plans, an IRA or commercial annuity 
program must be reported to the department on a federal fer111 
~ J?aper document or magnetic media. 

(S) Only information returns repor·ting payments that are 
taxable under Title 15, chaJ?ter 30, MCA, are to be reported to 
the department on J?aJ?er document. electronic or magnetic media. 

AUT!!: Sec. 15-30-305 MCA; IMP, Sec. 15-30-301 MCA 

42.15.312 REPRODUCTION OF RETURN FORMS .ill. Subject to the 
fullow.ing conditions, the department will accept reproduction of 
the off iclal r·eturn forms: 
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+±+ 121 Reproductions must be facsimiles of the official 
foi'm, 
~ lQl They must duplicate the color of paper and the 

color of ink or be on white paper with black ink. 
-B+ l£l They must be clearly legible. 
+4+ lQl They must be on paper the quality and weight of 

the official form. 
+5-l- lg_l They must be made on paper which may readily and 

permanently be written upon and stamped with ink. 
+6-)- ..LU.. They must be of the same size as the official 

form. 
(g) Only electronically transmitted returns using 

department approved software will be accepted. 
AUTH: Sec. 15 ·30-305 MCA; IMP: Sec. 15-30-144 MCA. 

42.15.313 FEDERAL RETURNS (1) The law requires every 
taxpayer to furnish the department, upon its request, wi r h a 
true copy of ftia the taxpayer's federal income tax return filed 
for a specified taxable year. 

(2) Failure by the taxpayer to furnish copies of requested 
federal returns within a reasonable time will make fl+m the 
taxpa_l!er liable for the penalties provided for under 15-30 · 
321-f-3+, MCA. 

AUTH: Sec. 15-30· 305 MCA; IMP: Sec. 15-30-304 MCA. 

4 2 . 1 S. 314 CHANGES IN FEDERAL RETURNS OR TAXES ( 1) If a 
taxpayer fails to file within 90 days, a required report of 
changes or corrections in fl-4-tt the taxpayer's federal taxable 
income or an amended Montana return reflecting changes in 
federal taxable income as reported on an amended federal return, 
the period within which a deficiency in tax may be assessed is 
extended. 

(2) In addition, the taxpayer will be liable for the 
penalties provided for under 15-30-321 (~) ~ (3), MCA. 

AUTH: Sec. 15-30-305 MCA; IMP, Sec. 15-30-304 MCA. 

42.15.315 ORIGINAL RETURN DEFINED (1) through (7) remains 
the same. 

(B) An extension of time to file does not extend the time 
to pay. When a return is filed before the extension date and 
payment is not made~ the return is subject to late pay 
penalties. 

(9) remains the same. 
AUTH: Sec. 15-30-305 MCA; l.!'tl', Sees. 15-30-321 and 15-30-

149 MCA 

42.15.322 SEPARATE RETURNS FOR MARRIED TAXPAYERS (1) If 
husband and wife file separate returns, pach must report fl.~ 
fief their own adjusted gross income. Under no circumstances may 
income be arbitrarily assigned from one spouse to the other-. 

(2) (a) Income from salaries, wages, bonuses, and 
commissions and other income derivf!d from personal services 
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rendered either as an employee or as an independent contrdctor 
must be reported by the spouse who earned it. 

(b) Income such as rents, royaltie~. dividends, and 
interest must be repot·ted by the spouse who owns the property 
from which the income is derived. If such income is derived 
from property which is jointly owned by the spouses, it ~uot be 
allocated betweeR the~ aeeordiR~ to their le~al iHtereot iR the 
IH"O!"erty a11d their le~al ri~ht<~ to the iReome derived theref~o~ 
the income must be split equally unless the taxpayers show a 
different proportional ownership. 

(c) The net income from any business conducted as a 
proprietorship must be reported in full by the spouse who is the 
individual proprietor. However, in the event the proprietor's 
spouse regularly and systematically renders substantive personal 
services in the operation of the business and with respect to 
which services he or she is not paid a salary or wages, the 
proprietor and the spouse may, at their option, agree that the 
spouse earned an amount equivalent to reasonable compensation 
for the services rendered, and such amount sha"ll be deemed 
income tdxable to that spouse as compensation for services 
rendered and such amount shall reduce the proprietorship income 
tdxable to the spouse who is the actual proprietor. Income 
deemed earned by the spouse for services rendered cannot be 
justit1ed solely by a legdl property-holding arrangement, but 
must be )ust1fied by showing a substantial contt"ibution ot 
personal ser-vice·s. The allocated amount cannot exceed the gross 
income derived from a sole proprietorship. 

(3)and (4) remain the same. 
AUTH: Sec. 1'> 30-305 MCA; .il:!l', Sec. 15-30-142 MCA 

42.15. 324 HANDLING OF ELDERLY HOMEOWNER CREDIT RETURNS 
lll Filing date for elderly credit returns: 
+±+ ..@1 Returns claiming the elderly homeowner credit, 

when filed apart from the income tax return, must be submitted 
Oil or betore April 15 of the year following the year for which 
credit is sought. When such a claim is filed late, a letter 
which states the reason for being late must be attached. If 
there is good reason for the late filing, the return will be 
accepted by the department. Claims tiled more than 5 years late 
will not be accepted. 

-t-2+ ill Returns claiming the elderly homeowner credit, 
when filed with or when amending an income tax return, are 
considered a part of the income tax return and are subject to 
the same statute of 1 imitations that applies to income tax 
returns. 

M!T.H: Sec. 15-30· 305 MCA; IMP: Sec. 15·30-174 MCA. 

HU!.l,_l llU-lNl'l'lONS ( 1) As use<..l in U11,; o;ub-dldptc'r the 
tulluWliJq dcf.iuLtiono apiJly: 
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(a) The term "entity" shall mean any such business 
organization as defined in (b). 

(b) The term "multi-jurisdictional entity" means any 
business organization which is classified as a partnership, S 
corporation, limited liability partnership or a limited 
liability company for tax purposes by Montana and has 
nonresident partners, members or shareholders. 

(c) An "eligible nonresident partner or shareholder" means 
an individual who does not reside in Montana and whose only 
Montana source income is derived from the entity. 

AUTH: Sec. 15-30-305 MCA; IMP: Sec. 15-30-105 MCA. 

RULE II COMPOSITE RETURN (I) A multi-jurisdictional 
entity, may elect to file a composite tax return and remit a 
composite tax payment on behalf of all eligible nonresident 
partners, shareholders, and members of a limited liability 
company who consent to be included in the filing. The tax is 
based on the aggregate amount of each eligible partner's, 
shareholder's and member's distributive share of the entity's 
taxable income earned in Montana for a taxable year. 

(2) The composite tax payment shall be remitted by the 
entity to Montana for the eligible nonresident partners, members 
or shareholders covering the aggregate tax on the total of the 
net distributive Montana income from the entity of those 
individuals included in the composite return. 

(11 A nonresident partner's, member's or shareholder's 
share of entity's federal income is the aqgregat.e of such 
partner's, member's or shareholder's share of each item of the 
entity's income, gain, deduction, loss ann crerlit. 

(4) The entity, when tiling a composite return, is art ing 
on behalf of the individual partners, members or shareholders. 

AUTH: Sec. 1S-30-305 MCA; IMP: Sec. 15-30-105 MCA. 

RULE III ELIGIBILITY (1) Any eligible entity required to 
file a return under Montana's income tax law may elect to file 
a composite income tax return for two or more eligible 
consenting nonresident partners, members or shareholders who 
derive Montana income from such a source. Eligible nonresident 
partners, members, or shareholders included in a composite 
return shall not file separate income tax returns. 

(2) The entity must obtain prior written permission from 
the department to file a composite tax return. 

(3) The entity shall maintain a file of powers of attorney 
executed by each partner, member, or sh,neholder, included in 
the composite return, authorizing the entity to file the 
composite returr1 ~rt<i act nn each pdrtner's, member's, or 
shareholder's behalf. 

(41 lncume from the entity must be the only source of 
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Montana income for each eligible nonresident partner, member, 
or shareholder shown on the return. The only exception to this 
requirement is income which may be reported from another entity 
also reporting pursuant to this rule. 

(S) A nonresident partner, member, or shareholder who 
derives income from Montana in addition to that realized from 
the entity is ineligible for inclusion in a composite return. 
The individual shall file a Montana individual income tax return 
for any year such other income is earned. 

AUTH: Sec. lS~30~30S MCA; IMP: Sec. 15-30-105 MCA. 

RllLf: LV riLING REOUlREMENT (1) The due date for filing 
a composite tax return is the same due date as the Montana 
individual income tax return. 

(2) The name of each eligible nonresident partner, member~, 

or shareholder sh.:lll be stated on a supporting schedule included 
with the return, along with each eligible partner's, member's, 
or shdr eholder 's dddress, socidl security or employer 
identiftcatiun number, respective interest in the entity, 
distr1but1ve shdre ot t.he entity's taxable income, incc)me t!d.rn~d 

in Montund dnd such ulher information dS t_he depdrtme'nt may 
rE.!qu.i tt:>. 

( l) The rnrllli!ILWL f i I ing lhre>Ohuld tor each eliyible 
nonre:srd"rtt partner or shareholder ul a c:umpusite return 1s the 
Sdmf:' cis thE: tilirhJ requlternent tor a ti.ingle nonresld81ll. 

lndivtdudl. 
(4) A curtLposite rc>t urn will be l i led on forms prescribed 

by the department. 
(S) An entity intendrng to file a composite return may 

request an exterLsion of L1me to tile under the same laws that 
are applicable to an individual. 

AUTH: Sec. 15-30-305 MCA; IMP: Sec. 15-30-105 MCA. 

RULE V COMPUTA'rlON OF TAX (l) The entity's Montana 
income shall be computed taking into account all items of 
income, gain, deductions, losses and credits or other expenses 
of the entity which are deductrble only by the entity and which 
are attributable to Montana. 

(2) An eligible nonresident partner's, member's, or 
shareholder's share of taxable income earned in Montana is the 
aggregate of each item of the entity's income, gain, deduction, 
loss and credits in Montana. If this cannot be easily attained, 
the entity should use the formula sel out in ARM 42.16.1117 to 
apportion 1ncome to Montana. 

(3) The Montana taxable incoJlle tor each eligible 
nonresident partner, member, or shareholder is found by 
deducting the allowable standard deduction for a single 
individual and one exemption allowance from the participant's 
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share of their federal income from the entity. 
(4) The tax for each eligible nonresident partner, member, 

or shareholder is found by calculating the tax on the 
participant's taxable income using the rates specified in JS~lO~ 
103, MCA. The tax due and payable is then determined by taking 
the ratio of each nonresident partner's, member's, or 
shareholder's income earned in Montana from the entity to the 
partner's, member's, or shareholder's total federal income from 
the entity times the total lax on the partner's or shareholdet 's 
Montana taxable income. 

(5) The entity may be required to make quarterly estimated 
tax payments as prescribed by JS~l0-241, MCA. 

(6) The entity is subjert to the old fund liability tax. 
The old fund liability tax is equal to 0.2% of the Montana 
income of each eligible nonresident partner, member, or 
shareholder. The income subject to the old fund liability tax 
is the nonresident partner's or shareholder's share of the 
entity's ordinary income derived from Montana sources. However, 
income from a publicly traded limited liability partnership is 
not subject to the old fund liability tax. 

(7) The old fund liability tax is subject to the estim~ted 
tax provisions and must be included with the four installments 
when filing estimated tdxes. 

(8) The total tax due of the composite return consists of 
the tutal of all the el1gible nonresident partner:;' or 
shareholders' Montana inrome tax and old fund liability tax. 

AUTH: Sec. 15-30-305 MCI\; IMP: Sec. 15-30-105 MC:A. 

RULE VI RESPONSIBILITY OF ENTITY (1) Any assessments of 
additional tax, penalties and interest shall be the 
responsibility of the entity filing the return. Any additional 
assessment will be based on the total liability of the composite 
return. 

(2) The entity or its representative shall represent the 
eligible nonresident partners or shareholders in any appeals, 
claims for refunds, hearings, or court proceedings in any matter 
relating to the filing of the composite return. 

(3) Failure to comply with the terms and conditions to 
file a composite return shall be grounds for cancellation of the 
privilege to file a composite return for that period. Should 
that occur, normal filing procedures will be requirr?d of each 
nonresident partner or shdrPholdet. 

AUTH: Sec. 15-30-30~ MCA; IMP: Sec. l'J-.l0-105 MCA. 

4. ArnPndments to ARM 42.15.101, 42.15.301, 42.15.303, 
42.15.305, 42.15.309, 42.15.311, 42.15.312, 42.15.313, 
42.15.314, 42.15.315, 42.15.322, and 42.15.324 are 
housekeeping in compliance with 2-4 ·314, MCA which requires 
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agencies to complete a biennial review of the rules. 
Rules I through VI are proposed to define what a composite 

return is, who is eligil>le to file, the filiny requirement, a11d 
how to compute the tdx of a composite return. Montana income 
tax laws requil·e compliance by those nonresidents whose only 
income is from those entities doing business in Montana. The 
rules provide tor consistent taxdtion of these entities. 

5. Interested parties may submit their data, views, or 
arguments concerning the proposed action in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legdl Aftdirs 
Mitchell Building 
Helend, Montana ~9620 

no later than September 5, 1996. 
6. If a person who is directly affected by the proposed 

action wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request tor a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than September 5, 1996. · 

7. If the agency receives requests for a public hearing on 
the proposed action from either 10% or 25, whichever is less, of 
the persons who are directly affected by the proposed adoption; 
from the Administrative Code Committee of the Legislature; from 
a governmental subdivision, or agency; or from an association 
having no less Lhan 25 members who will be directly affected, a 
hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Administrative Register. Ten 
percent of those persons directly affected has been determined 
to be greater than 25. 

_c~v~ 
CLEO ANDERSON 
Rule Reviewer Director of Revenue 

Cert.i f ied to Secretary of State July 29, 1996 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) NOTICE OF PROPOSED AMENDMENT 
OF ARM 42.25.1810 relating to ) 
Oil & Gas Rules ) 

NO PUBLIC HEARING CONTEMPI>ATED 

TO: All Interested Persons: 

1. On September 20, 1996, the Department of Revenue 
proposes to amend ARM 42.25.1810 relating to oil and gas rules. 

2. The rule as proposed to be amended provides as follows: 

'-'4.,.2~ . ..,2"""5-".~1"'8~1""0'----"D'""I~S'-'T~R"'I'""B"'U'-'T~I~O=N ( 1) (a) through (c) rema i. n the 
same. 

(d) The department may enter into revenue sharing 
agreements with Indian tribes which may change the distribution 
described in this rule for production within an Indian 
reservation. 

Table I Local Stal.e C"-reneral 
"I"Yl>l< Govt Govt Fund 

Shar(! Share 

OIL PRODUCTION 

Working Int-er-est 
Stripper 
Pz-e-1985 and Post 1985 Wells 

F1rst J Barrels 86 20\ 13.~§.0\ 0.00\ 

The remainder of Tabl" r remains the same. 
(2) through (6) remain the same. 

AUTH: 15-16-322, MCA; .il1J2: 15-36-324, MCA; 

Board Distri-
o[ Oil but_ed 

and to 
Gas RIGWAT 

37 50\ 62.SO\ 

3. ARM 42.25.1810 is proposed to be amended because the 
local and state government's share columns in Table I of ARM 
42.25.1810 must add up to 100%. Working interest for pre 1985 
and post·l985 wells for the state government share needs to be 
amended from 13.20% to 13.80%. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed action in writing lo: 

Cleo Anderson 
Department of Revenue 
Office of LPgal Affairs 
Mitchell Building 
Helena, Montana 5Y620 
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no later than September 5, 1996. 
5. If a person who is directly affected by the proposed 

amendments wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
wr"iLten comments he has to Cleo Anderson at the above address no 
later than September 5, 1996. 

6. If the agency receives requests for a public hearing on 
the proposed action from either 10\ or 25, whichever is less, of 
the per"sons who are directly affected by the proposed amendment; 
from the Administrative Code Committee of the Legislature; from 
a governmental subdi.vision, or agency; or from an association 
having no less than 25 members who will be directly affected, a 
hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Administrative Register. Ten 
percent of those persons directly affected has been determined 
to be yreater than 25. 

(! h() (J.v~vr.vJJ~ 
CLEO ANDE ON MICK ROBINSON 
Rule Reviewer Director of Revenue 

Certified to Secretary of State July 29, 1996. 
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BEFORE THE COMMISSIONER OF POLITICAL PRACTICES 
OF THE STATE OF MONTANA 

In the matter of the repeal of 
ARM 44.10.411, INCIDENTAL 
POLITICAL COMMITTEE, FILING 
SCHEDULE, REPORTS 

TO: All Interested Persons. 

NOTICE OF PUBLIC 
HE~ING ON PROPOSED 
AMENDMENT TO ARM 44.10.327 
AND 44.10.411 

on April 25, 1996 the Commissioner of Political Practices 
published a notice at page 1126 of the Montana Administrative 
Register, Issue No. B, of the proposed repeal with no public 
hearing of the above-captioned rule. The notice of the proposed 
action by the commissioner is amended as follows because Common 
cause of Montana, the Montana Environmental Information Center, 
Montanans for Clean Water, and the Montana Public Interest 
Research Group (MontPIRG) have submitted written requests for a 
public hearing. The commissioner, therefore, proposed amend­
ments to rules 44.10.327 and 44.10.411 and scheduled a public 
hearing. 

1. On August 29, 1996 at 10:00 a.m., a public hearing 
will be held in Room 437 of the state Capitol Building, Helena, 
Montana, to consider the proposed amendments to rules 44.10.327 
and 44.10.411. 

2. The rules proposed to be amended provide as follows 
(new material is underlined; material to be deleted is 
interlined): 

44.10.327 POLITICAL COMMITTEE, TYPES (1) For purposes of 
Title 13, chapters 35 and 37, MCA, and these rules, political 
committees shall be of three types: 

(a) Priucipal principal campaign committee-;-;_ 
(b) Iudepeudeut independent committee-;-;_ .aru1 
(c) Iueideutal incidental committee. 
(2) These types of political committees are defined as 

follows: 
(a) A principal campaign committee is a committee which is 

specifically organized to support or oppose a particular 
candidate or issue. 

(b) An independent committee is a committee which is not 
specifically organized to support or oppose any particular 
candidate or issue but one which is organized for the primary 
purpose of supporting or opposing various candidates and/or 
issues over a eoutiuuing an extended period of time. F.or 
example, political party committees and political action 
committees (PACs) are independent committees. 

(c) An incidental committee is a an iudepeudeut committee 
which is not organized or maintained for the primary purpose of 
influencing elections but which may incidentally become a 
political committee by reason of making a contribution or 
expenditure to support or oppose a candidate and/or issue. For 
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l!!xample, a bnsiuess fir lit or a par liter ship which make;;s au 
expeudituxe to suppolt o:t oppose tus iss11e is an iucideutal 
COIIIhlillee. 

(3) "Primary purpose" shall be determined upon such 
criteria as allocation of budget, staff or members' activity, 
and the statement of purpose or goals of the individuals or 
person. 

AUTH: 13-37-114, MCA IMP: 13-37-226(6), MCA 

44,10.411 INCIDENTAL Pf>LI'l'ICAL COMMITTEE. PILIN6 SCIIEBULE, 
REPORTS REPORTING REQUIREMENTS ( 1) An incidental political 
conuuittee shall file repot ts according to the achedtlle set forth 
iu sectiou 13 31 2l!6(4) (a) aud (b), IICA, eXCept that it shall 
ouly file repotts for the teporting periods in which it makes 
contr ibntious or eXpeudittltes for the pnrpoae of dhectly -or 
indirectly iuflnenciug the resnlt of au election. Incidental 
committees are reguired to report all conttjbutions and 
expenditures made to or on behalf of a candidate or issue to the 
commissioner of political practices and to the appropriate 
county election administrator if the committee is based in 
Montana, 

( 2) If tali iucideutal corn1nittee make~ a coutr ibntiou o:r 
expend-iture iu couuection with au electiou after the closiug 
ctate-·-o£-books fot the post election report, it shall file a 
report within 26 days after the date of that conh ibntion o:t 
expekiditure. Bt1L if the electiou was a ptituary electiou aud the 
couunittee will participate iu the general, it shall, inste-ad-;­
~~ the pre genetal tepott. The commissioner. upon 
verification that a contribution or expenditure to or on b~ 
~ candldate or issue has been made by an incidental 
~ttee, shall immediately notify the committee of its 
reporting requirements and provide the necessary reporting 
forms, The incidental committee shall file the reporting form 
~the commissioner and. if the committee is based in Montana, 
shall also file a reporting form with the appropriate coynt:y 
election administrator within five working days upon receipt of 
the forms, The incidental committee is required to file a 
reporting form for each contribution or expenditure made to or 
on behalf of a candidate or issye. 

(3) An iucideutal political connnittee shall :teport 
eonlL ibntions made to or ou behalf of 11 caudidate, issue, or 
political counuittee or to influence the tesalts of an election 
i:n---a'ccordance with the J:eqtlhemeuts of ARM 44.16.511 and 
44.16.531, with the followiug difference.s. 

·(a) If the iucidental political committee is a firm, 
pat t11e:t ship, ot othet bnsiness entity, it heed not report the 
original aontces of the conlJ: ibntions so long as they Wete 
1eceived iu the uotmltl cotnse of business and were uot gaiued, 
expressly ot implicitly, fo1: the pnrpose of beiug Used, directly 
or-indirectly, to iufluence ali election. 

(b) If the incidental political COllln•ittee is ali 
ot ganization which hao5 as its pt iucipal soar ce of incolne-the 
"C:""O"t l-ecti-on--·of dues, fees, subset iptiOJI5, ot ot~-s0'1:T"rCe-s--of 
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ft111ds of a tlllifotDt amount ftom evexy Dtembex, it need not tepoxt 
the individual soutces of the funds, uJtless the tesult of the 
following calculation equals mote than $25 per petsou. Multiply 
the amonnt of the iudiYidual dues gained ill a year, ot whateYet 
the petiod of Juembetship paid fox coYets, whicheYet is gteatex, 
by the petceutage of the total xesonxces of the counuittee for 
the sallie petiod allocated to the influencing of electious, ox 

(c) If the incidental political cornmittee is an 
or ganb:atiou which has as its pt incipal sotu ce of income the 
collection of dues, fees, sabsctiptions, ox other sources of 
funds of vat y ing amounts from members, it 1nus t I epox t the 
sot:tr ces of the income of $25 ot mote from each per sou ox the 
counuittee n•ay ntilize the founula set fOL th in subsection (3) (b) 
of this tale. 

(d) 'fhe texms 'contt ibution' aud "expenditute' do not 
inclnde non partisan acthity of ali incideutal political 
committee which is designed to educate ot to eucoarage 
iudividaals to register to vote, or to vote, and which does not 
favor any patticalar candidate, party, issue, or political 
committee. 

AUTH: 13-37-114, MCA IMP: 13-37-226(6), MCA 

The amendments are necessary to reflect the current 
practice and procedure. An adequate process is in place that 
requires reporting which is consistent with the statutes. 

3. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, v1ews, or arguments may also be submitted to the 
Commissioner of Political Practices, 1205 8th Ave., P. o. Box 
202401, Helena, MT 59620-2401, no later than September 6, 1996. 

4. Kimberly Chladek, attorney, has been designated to 
preside over and conduct this hearing. 

COMMISSIONER OF POLITICAL PRACTICES 

~~ Ed~Ed.D, 
Commissioner 

~a~(J(&~ 
Rule Rev ewer 

Certified to the Secretary of State, July 29, 1996. 
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of Rules 6.6.503, 
6.6.507, 6.6.507A, 6.6.508, 
6.6.508A, 6.6.509, 6.6.510, 
6.6.511, 6.6.515, 6.6.517, 
6.6.519 and 6.6.521 
pertaining to medicare 
supplement insurance 

CORRECTED NOTICE OF AMENDMENT 

TO: All Interested Persons 

1. On April 25, 1996, the Department published a notice of 
public hearing at page 947 of the Montana Administrative 
Register, Issue No. 8, on the proposed amendment of Rules 
6.6.503, 6.6.507, 6.6.507A, 6.6.508, 6.6.508A, 6.6.509, 6.6.510, 
6.6.511, 6.6.515, 6.6.517, 6.6.519 and 6.6.521 pertaining to 
medicare supplement insurance. On June 20, 1996, the Department 
published the notice of amendment at page 1637 of the Montana 
Administrative Register·, Issue No. 12. 

2. Due to clerical error, ARM 6.6.521 was worded 
incorrectly in the notice of public hearing. The corrected r·ule 
amendment reads as follows: 

6 6.521 REPORTING OF MULTIPLE POLICIES (1) On or before 
March 1 of each year, every issuer shall report the felle .. ia~ 
iHfe~Matiea, on the form contained in Appendix B of the NAIC 
Model Regulation To Implement The NAIC Medicare Supplement 
Insurance Minimum Standards Model Act, April 1995, information 
for every individual resident of this state for which the issuer 
has in force more than one medicare supplement insurance policy 
or certificate. This form is hereby adopted and incor·porated by 
reference. This form may be obtained by writing to the Montana 
Insurance Commissioner, P.O. Box 4009, Helena, Montana 59604-
4009. The followins information must be reported· 

(1) (a) through (2) remain the same. 

3. Replacement pages for this sub-chapter were submitted 
to the Secretar of State on June 30, 1996. 

Submitted to the Secretary of State on this 29th day of 
July, 1996. 
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF 
INSURANCE OF THE STATE OF MONTANA 

In the matter of the amendment of 
Rules 6.6.1101 through 6.6.1104 
and 6.6.1110 pertaining to Credit 
Life and Disability Insurance 

TO: All Interested Persons 

CORRECTED NOTICE OF 
AMENDMENT 

1. On April 25, 1996, the Department published a notice 
of public hearing at page 955 of the Montana Administrative 
Register·, Issue No. 8, on the proposed amendment of Rules 
6.6.1101 through 6.6.1104 and 6.6.1110 pertaining to Credit 
Life and Disability Insurance. On June 20, 1996, the 
Department published the notice of amendment at page 1646 of 
the Montana Administrative Register, Issue No. 12. 

2. Due to a typographical error, the definition of 
"dis", t'ollowing the formulas in rule 6. 6.1101 (1) (b), listed a 
discount rate of 4% for mortality, instead of .4%. The 
corrected rule amendment reads as tallows: 

6. 6.1101 CREDIT LIFE INSUMNCE ·-ACCEPTABLE RATES 
(l) through definition of I, in (1) (b) remain the same as 

amended in the Notice of Amendment. 
dis ~ .0036, representing an annual discount rate of 4% 

for interest plws ~4% for mortality. 
The remainder of (l)(b) through (3) remain the same as 

amended in the Notice of Amendment. 

AUTH: 
IMP: 

3 3 - 21 - 111 , MCA 
33-21-205, MCA 

3. Replacement pages for the corrected notice of 
amendment were submitted to the Secretary of State on June 30, 
1996. 

Mark O'Keefe 

aZ~ 
Commissioner Rules Reviewer 

Certified to the Secretary of State this 26th day of July, 
1996. 
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF lNSURANCE 
OF THE STATE OF MONTANA 

In the matter of the repeal of 
Title 6, Chapter 6, Sub Chapter 20 
pertaining to unfair trade 
practices on cancellations, 
non-renewals, or premium increases 
of casualty or property insurance. 

TO: All Inter·ested Per· sons. 

CORRECTED NOTICE 
OF REPEAL 

1. On December 21, 1995, the Department published notice 
of proposed repeal at page 2720 ot the Montana Administrative 
Register, Issue No. 24, on the proposed repeal of Title 6, 
Chapter 6, Sub-Chapter 20 pertaining to unfair trade practices 
on cancellations, non-renewals; or premium inct·eases of 
casualty or property insurance. On February 8, 1996, the 
Department published the notice of repeal at page 414, of the 
Montana Administrative Register, Issue No. 3. 

2. The citations of sections implemented by ARM 6.6.2001 
through 6. 6. 2006 were incorrectly typed in the notice ot 
proposed repeal and the notice of repeal. The correct 
implementing citation for each of the repealed rules ceads as 
follows: 

IMP: 

3. 
adoption 
30, 1996. 

2 4 30~ and 2 4 31433 18 1003, MCA 

Replacement pages for the corrected notice of 
were submitted to the Secretary of State on June 

Mark O'Keefe 

Commissioner 

Rules Reviewer 

Certified to the Secretary of Slate this 26th day ot July, 
1996. 
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF 
INSURANCE OF THE STATE OF MONTANA 

In the matter of the repeal of 
Rules 6.6.2007 through 6.6.2010 
pertaining to unfair trade 
practices on cancellations, non­
renewals, or premium increases of 
casualty or property insurance. 

CORRECTED NOTICE OF 
REPEAL 

TO: All Interested Persons 

1. On April 4, 1996, the Department published a notice 
of public hearing at page 869 of the Montana Administrative 
Register, Issue No. 7, on the proposed repeal of Rules 
6.6.2007 through 6.6.2010 pertaining to unfair trade practices 
on cancellations, non-renewals, or premium increases of 
casualty or property insurance. On May 23, 1996, the 
Department published the notice of repeal at page 1370 of the 
Montana Administrative Register, Issue No. 10. 

2. The citations of sections implemented by ARM 
6.6.2007 through 6.6.2010 were incorrectly typed in the notice 
of proposed repeal and the notice of repeal. The correct 
implementing citation for each of the repealed rules reads as 
follows: 

IMP: 33-18-1003 aHd ~ 4 314, MCA 

3. Replacement pages for the corrected notice of 
adoption were submitted to the Secretary of State on June 
30, 1996. 

Commissioner 

Gary Spaet 
Rules Reviewer 

Certified to the Secretary of State this 26th day of July, 
1996. 
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BEFORE THE BUILDING CODES BUREAU 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to the 
incorporation by reference of 
CABO one & two family dwelling 
code, funding of code enforce­
ment programs, extension of 
municipal jurisdictional area 
and the incorporation by refer­
ence of safety code for 
elevators and escalators 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 
8.70.108 INCORPORATION BY 
REFERENCE OF CABO ONE & TWO 
FAMILY DWELLING CODE, 8.70. 
208 FUNDING OF CODE ENFORCE­
MENT, 8.70.211 EXTENSION OF 
MUNICIPAL JURISDICTIONAL 
AREA, 8.70.601 INCORPORATION 
BY REFERENCE OF SAFETY CODE 
FOR ELEVATORS AND ESCALATORS 
ASME A17.1 - 1993, ASME 
A17.1a - 1994 ADDENDA AND 
A17.1b - 1995 ADDENDA 

1. On June 6, 1996, the Building Codes Bureau published a 
notice of proposed amendment of the above-stated rules at page 
1475, 1996 Montana Administrative Register, issue number 11. 

2. The Bureau has amended the rules exactly as proposed. 
3. No comments or testimony were received. 

BUILDING CODES BUREAU 
JAMES BROWN, BUREAU CHIEF 

BY:~~~{~·~~~~\~f~~~l~l~)~~<_t~'~---­
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, July 29, 1996. 
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BEFORE THE BANKING AND FINANCIAL INSTITUTIONS DIVISION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of a rule pertaining to 
limitations on loans 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 
8.80.109 LIMITATIONS ON 
LOANS 

1. On February 8, 1996, the Banking and Financial 
Institution Division published a notice of public hearing on 
the proposed amendment of rules pertaining to limitations on 
loans, at page 355, 1996 Montana Administrative Register, issue 
number 3. 

2. The Division has amended ARM 8.80.108 as proposed 
with the following changes: 

"8. 80. 108 LIMITATIONS ON LOANS ( 1) through (c) ( ii) (B) will 
remain the same as proposed. 

(d) "Control" means the following: 
(i) the ownership, control or ability to vote 25% ~ 

or more of a corporation's outstanding voting stock. b~~hall 
be-cottsltUI!d to be 11: lesser percentage if control of the 
corporatiott is evident. 'Phe department'~ deci~ion~ cottcerning 
control will be based on analysis of ittformation obtained from 
bank exatuinations, from reque~t~ by a battk, individual or 
organi:r:atiott, ftom official documents of the corporation or 
from any other reliable sources that are available. In no ca~e 
will conttol be deerued to exi~t when a person own~, control~ or 
has the e:bil ity to ~ote less than 25% of e: corpore:tion' s 
outstanding voting ~lock. 

(ii) the ability to control, in any manner, the election 
of a majority of a corporation's directors; 

(iii) the power to exercise a controlling influence over 
the management or policies of a corporation. 'Phe existence of 
such power me:y be e:cknowledged by the controlling person, the 
controlled corpore:tion, or by the be:nk. It ntay al:'IO be 
inferred by a reasonable per:5on. 

(e) The proceeds of a loan or extension of credit to a 
person will be deemed to be used for the "direct benefit" of 
another person and the amount of the loan will be attributed to 
the other person when the proceeds, or assets purchased with 
the proceeds, are transferred to the other person. For the 
purpose of this definition, when the proceeds are used to 
acquire property, goods or services through a bona fide arm's 
length transaction, a direct benefit will not have occurred 
with regard to the seller of the property, goods or services. 

(i) "Bona fide arm's length transaction" means an 
actual transaction, performed in good faith, between two or 
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more parties, with each party acting in his or her own self­
interest., and moti~ated by ordinary fair tnarlcet 
consideration~.. If the parties inV"olved iu th~ transaction are 
related, whether through family menlbet!!hip, bustne= 
conueetione, or other close affiliation, the existe11ce of a 
bona fide arn•' !I length transaction will determined by comparing 
the terms of the tran!laction with what would trave-occuued had 
unrelated third partie!! been it~olved. 

(f) "Loan or extension of credit" includes, but is not 
limited to: 

(i) direct loans, whether on the bank's books or 
charged off the bank's books, subject to the exclusions in (3) 
(a) below, 

(ii) loans, extensions of credit, or participation in 
loans or extensions of credit sold with recourse to or 
guaranteed by the bank, 

(iii) letters of credit, other than standby letters of 
creditL 

(iv) overdrafts, excluding intra-day overdrafts for which 
the bank receives payment prior to its close of business. 

(2) through (3) (c) will remain the same as proposed." 

3. A public hearing was held on March 7, 1996, and oral 
and written testimony was received. Written comments were 
also accepted until 5;00 p.m., March 7, 1996. The Division has 
thoroughly considered all comments received. Those comments, 
and the Division's responses thereto, are as follows: 

COMMENT NO. 1: One of the individuals stated that 
additional clarification to section (1) (d) is necessary to more 
firmly define "control". 

RESPONSE: The Division agrees. The Division will amend 
section ( 1) (d) ( i) of the proposed amendment to read as follows: 

(i) the ownership, control or ability to vote 25% or 
more of a corporation's outstanding voting stock. 

The Division also will amend section (1) (d) (iii) by deleting 
the last two sentences of the proposed section (1) (d) (iii). 

COMMENT NO. 2: One written comment recommended the 
inclusion of overdrafts in the definition of loans or 
extensions of credit, section (1) (f). 

RESPONSE: The Division agrees that, in order to avoid any 
possibility of confusion, overdrafts should be included as a 
type of loan or extension of credit. Section (1) (f) will be 
amended to include a new subsection (iv) as follows: 

(iv) overdrafts, excluding intra-day overdrafts for 
which the bank receives payment prior to its close 
of business. 

COMMENT NO. 3: One written comment stated that the 
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definition of a common enterprise (section (1) (c)) creates the 
potential for unnecessarily complicated and judgmental 
determinations when analyzing the relationships of borrowers. 
The writer recommends that the Division instead adopt the 
procedure used by the Office of the Comptroller of the Currency 
(OCC) in determining whether a common enterprise exists. 

RESPONSE: The Division reviewed the OCC's lending limit 
regulations (12 CFR, Chapter 1, Part 32) while the proposed 
amendment was being drafted. The definition of common 
enterprise as used by the ace was transferred, with.little 
modification, to the proposed amendment. The Division has 
again reviewed the most recent source available (June, 1996) of 
OCC's definition of common enterprise and found no change from 
the regulation used when the proposed amendment was drafted. 
The Division does not recognize a substantive difference 
between the approach used by the OCC and that contained in the 
proposal, 

COMMENT NO. 4: The same writer opposes the proposed 
concept of a "direct benefit" (section (1) (e)), particularly 
the proposed definition of "bona fide arm's length 
transaction", as that concept related to a direct benefit. 

RESPONSE: The Division agrees that the proposed 
definition of "bona fide arm's length transaction" could be 
applied in a restrictive manner. The Division will change the 
proposed definition of "bona fide arms's length transaction" by 
shortening the definition. The new definition will read as 
follows: 

(i) "Bona fide arm's length transaction" means an 
actual transaction, performed in good faith, 
between two or more parties, with each party 
acting in his or her own self-interest. 

The Division believes that this change will limit a bank's need 
to become involved in the areas the writer is concerned about. 
It will allow good faith transactions between friends or family 
members or related parties. The proposed definition of "direct 
benefit" excluding the definition of "bona fide arm's length 
transaction" is substantially the same as that used by the ace. 

COMMENT NO. 5: One writer stated general opposition to 
the definitions of common enterprises and direct benefits, 
believing that the definitions will serve to restrict lending 
to related groups of borrowers beyond what is currently 
allowed. 

RESPONSE: The Division believes that the proposed 
amendment will provide expanded lending opportunities for most 
related groups of borrowers, While there may be isolated 
instances where related groups of borrowers will have less 
borrowing ability, those instances should be rare. 
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BANKING AND FINANCIAL 
INSTITqtrONS DIVISION 

BY: vtt-~ t1A. /\'.~4 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, July 29, 1996. 
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BEFORE THE BANKING AND FINANCIAL 
INSTITUTIONS DIVISION 

DEPARTMENT OF COMMERCE 
STATE OF MONTANA 

In the matter of the amendment 
of a rule pertaining to dollar 
amounts to which consumer loan 
rates are to be applied 

NOTICE OF AMENDMENT OF 
8.80.307 DOLLAR AMOUNTS TO 
WHICH CONSUMER LOAN RATES 
ARE TO BE APPLIED 

TO: All Interested Persons: 
1. On April 25, 1996, the Banking and Financial 

Institutions Division published a notice of proposed amendment 
of the above-stated rule at page 986, 1996 Montana 
Administrative Register, issue number B. 

2. The Division has amended the rule exactly as proposed. 
3. No comments or testimony were received. 

BANKING AND FINANCIAL 
INSTITUTIONS DIVISION 
DONALD HUTCHINSON, COMMISSIONER 
OF BANKING AND FINANCIAL 
INSTITUTIONS 

BY: (//, i • • It, !' .,, ·. t ' 
"'ANN=:::Ic=E:--7M:-.-::B"'AR~T"'Oc;S,.;,"-;C=iH~I;':E':-:F::-:C::::O::-:UN=s"'E"'L~ 
DEPARTMENT OF COMMERCE 

ANNIE 

Certified to the Secretary of State, July 29, 1996. 
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BEFORE THE ECONOMIC DEVELOPMENT DIVISION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining 
to the Microbusiness Advisory 
Council 

NOTICE OF AMENDMENT OF 
8.99.401, 8.99.404, 8.99.405, 
8.99.504, 8.99.505 AND 
8.99.511 

TO: All Interested Persons: 
1. On March 7, 1996, the Department of Commerce 

published a notice of proposed amendment of the 
above-stated rules at page 636, 1996 Montana Administrative 
Register, issue number 5. 

2. The Division has amended the rules exactly 
as proposed. 

3. Comments and testillony were received. Those comments 
and responses are as follows: 

COMMENT NO. 1: Written comments submitted by Nancy Bond 
of the Region I Microbusiness Development Corporation (MDBC), 
Northwest Montana Human Resources, Inc. and Rosalie Sheehy Cates 
of the Region II MDBC, Montana Western Region Economic 
Development Group, Inc., and testimony by Mr. Jim Plum and Ms. 
Kelly Flaherty of the Region V MDBC, the Women's Capital Fund, 
Inc., supported the proposed rules. 

RESPONSE: The Department acknowledges these comments. 

COMMENT NO. 2: Written comments submitted by Nancy Bond 
of the Region I MDBC, and Rosalie Sheehy Cates of the Region II 
MDBC and verbal testimony offered by Mr. Jim Plum and Ms. Kelly 
Flaherty supported all changes as satisfactory. 

RESPONSE: The Department acknowledges these comments. 

COMMENT NO. 3: Nancy Bond of the Region I MDBC through 
written comment and Kelly Flaherty of the Region V MDBC in 
public comment asked if performance of the MDBC is defined in 
ARM. 

RESPONSE: Performance of the MDBC is not defined in the 
ARM but in the statute and the agreement. 

COMMENT NO. 4: Mr. Jim Plum of Region V MDBC asked if 
interest rate notices will be sent by the Department to the 
MDBC's. 

RESPONSE: The Department will send New York Prime 
interest to the MDBC's. 

COMMENT NO. 5: Kelly Flaherty of Region V MDBC asked it 
it is the Department's position that the "standards of 
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practice" are no longer beneficial to the microbusiness 
program. 

RESPONSE: The standards of practice have been repealed. 

COMMENT NO. 6: Kelly Flaherty of Region V MDBC asked in 
public comment if the Department is eliminating the language 
"standards of evaluation based on the standard of practice." 

RESPONSE: The standards of practice have been repealed. 

COMMENT NO. 7: Kelly Flaherty of Region V MDBC asked in 
public comment if performance is only defined as non-payment of 
interest to the state. 

RESPONSE: Performance is defined in the contract and 
includes non-payment of interest to the state and other 
performance criteria. 

COMMENT NO. 6: Kelly Flaherty of Region V MDBC asked if 
an MDBC could apply to the Department for the twelve month 
extension referenced in the changes as a term for contract. 

RESPONSE: The Department does not preclude an MDBC from 
requesting a one year extension. Contract extension of the one 
year period may be approved by the Department in lieu of 
repayment for non-performing loan funds at the Department's 
discretion. 

COMMENT NO. 9: Jim Plum of Region V MDBC asked if the 
Department has determined estimated cost savings by no longer 
having to produce a "standards of practice.• 

RESPONSE: The Department has not determined the cost 
savings of not producing a "standards of practice.• Since a 
"standards of practice" has not been published there will be no 
cost savings. 

ECONOMIC DEVELOPMENT DIVISION 
DEPARTMENT OF COMMERCE 

., ~ nJ?-t, 
ANNIE~RTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE ~;;T~, 1S~VIEWER 
Certified to the Secretary of State, July 29, 1996. 
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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION 
OF THE STATE OF MONTANA 

In the matter of the repeal, 
amendment, transfer and 
adoption of rules relating 
to school finance, budgeting 
and funding. 

TO: All interested persons. 

NOTICE OF REPEAL, 
AMENDMENT, TRANSFER 
AND ADOPTION OF RULES 
RELATING TO SCHOOL FINANCE, 
BUDGETING AND FUNDING 

1. On May 9, 1996, the Superintendent of Public 
Instruction (OPI) published notice of public hearing on the 
proposed repeal, amendment, transfer and adoption of the rules 
referenced above at pages 1230 through 1259 of the 1996 
Montana Administrative Register, Issue No. 9. 

2. A public hearing was held on May 30, 1996, and one 
comment was received. In addition, one written comment was 
received prior to the closing of the comment period. 

3. After consideration of the comments received, the 
following rules are being repealed as proposed: 10.20.201, 
10.20.202, 10.21.105, 10.22.202, 10.22.206 and 10.23.106. 

4. After consideration of the comments received, the 
following rules are being amended as proposed: 10.10.301, 
10.10.3018, 10.10.301C, 10.10.3010, 10.10.302, 10.10.312, 
10.10.503, 10.15.101, 10.20.103, 10.20.104, 10.21.1018, 
10.21.101C, 10.21.1010, 10.21.101G, 10.21.101I, 10.21.102B, 
10.21.104, 10.22.102, 10.22.103, 10.22.104, 10.22.105, 
10.22.204, 10.22.205, 10.23.102, 10.30.402, 10.30.403 and 
10.30.406. 

5. After consideration of the comments received, the 
following rule is being amended, and transferred to Chapter 
10, sub-chapter 20 as proposed: 10.23.101A renumbered 
10.20.102A. 

6. After consideration of the comments received, the 
following rules are being adopted as proposed and codified as 
follows: RULE I (10.20.105), RULE II (10.10.315), RULE III 
(10.30.415). 

7. After consideration of the comments received, the 
following rules are being amended with the changes given 
below, new material underlined, deleted material interlined. 

10.20.102 CALCULATION OF AVERAGE HUMBER BELONGING (AU8) 
(1) - (10) remain the same as proposed. 
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llll The time designated as PIR days must not overlap 
with the time designated as PI days. 

(12l A minimum of three of the PIR days must be planned 
for the entire staff for instructional and professional 
d~yelqpment meetings or appropriate inseryice training, 

(11) - (13) remain the same as proposed, renumbered (13) 
- (15). 

COMMENT: The MBA commented that the repeal of ARM 
10.20.102(14) and (15) may cause additional controversy 
between school districts and their employees. 

RESPONSE: The scheduling of PI and PIR days is a matter of 
local control. These subsections were proposed for repeal 
because the subject matter was covered in ARM 10.65.101-103. 
To avoid confusion, the deleted text is restored. 

10.22.107 PETITION TQ APPROPRIATE REVENUE TO FUND A 
PRlOR YEAR BUDGET AMENDMENT (1) In accordance with 20-9-168, 
MCA, a district may petition the s.uperintendent of public 
instruction for approval to appropriate revenue in the ensuing 
school year to fund a current year general fund budget 
amendment adopted under 20-9-161(2), MCA, if expenditures 
authorized by the budget amendment resulted in a negative 
ending fund balance. The petition is necessary only when the 
district wishes to appropriate revenue in excess of the 
limitations in 20-9-308, MCA. The amount appropriated under 
this .subsection may not exceed the unfunded amount of 
expenditures made for the current year budget amendment. 

OPI COMMENT: In its proposed notice, OPI inadvertently 
deleted the word •subsection• from this rule. 

RESPONSE: The correction is made. 

10.22.201 AUTHORIZATlON FOR BUDGET AMENDMENT ADOPTION 
(1) - (6) remain the same. 
(7) A budget amendment may be adopted under the 

provisions of 20-9-161(5)+dt~. MCA, to expend all or a 
portion of the taxes received in a prior year that have been 
identified as excess reserves under the provisions of 20-9-
104(5), MCA, and ARM 10.22.103(3) and (4). 

COMMENT: The Lewis and Clark County Superintendent commented 
that there was a referencing error in ARM 10.22.201, as 
proposed. 

RESPONSE: OPI agrees and has changed the reference from 20-9-
161(5) (d) to 20-9-161(5) (e). 
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8. Based on the foregoing, the Superintendent of Public 
Instruction hereby repeals, amends, transfers and adopts the 
rules as proposed with the changes noted above. 

ru .. ~.r. 'h ... P &-~ ••• /...;;~.1!.'"'" -
Rule Reviewer Superint dent 
Office of Public Instruction Office of Public Instruction 

Certified to the Secretary of State July 29, 1996. 
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BEFORE THE DEPARTMENT OF FISH, WILDLIFE AND PARKS 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of a rule describing the 
application process and 
criteria for a scientific 
collectors permit 

TO: All Interested Persons. 

CORRECTED NOTICE 
OF ADOPTION 

1. On Apri 1 25, 1996, the Montana Department of Fish, 
Wildlife and Parks published a notice of adopti.on of the above­
captioned rule at page 1148 of the Montana Administrative 
Register, Issue No. 8. 

2. The notice of adoption incorrectly identified new Rule 
I as ARM 12.7.1201. The correct rule number is ARM 12.7.1301. 

3. Replacement pages for the corrected notice of adoption 
were submitted to the Secretary of State on June 30, 1995. 

RULE REVIEWER 

Robert N. Lane 
Rule Reviewer 

MONTANA DEPARTMENT OF FISH, 
WILDLIFE AND PARKS 

Director 
of the De a tment of Fish, 
Wildlife and Parks 

Certified to the Secretary of State on July 29, 1996. 
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BEFORE THE DEPARTMENT OF JUSTICE 
OF THE STATE OF MONTANA 

In the matter of the 
adoption of rules 
pertaining to the handling, 
collection, transportation, 
sampling and storage of blood 
samples for DNA Indexing 

TO: All Interested Persons 

NOTICE OF ADOPTION 

1. On June 20, 1996, the Department of Justice published 
notice of new rules I through III concerning the handling, 
collection, transportation, sampling, and storage of blood 
samples for DNA indexing. This notice was published at pages 
1605 through 1608 of the 1996 !vbntana Administrative Register, issue 
number 12. 

2. The department has adopted the rules with the following 
changes (matter stricken is interlined; matter added is 
underlined) : 

RULE I (23. 4. 501) DEFINITIONS Unless the context requires 
otherwise, the following definitions apply to this subchapter: 

(1) "Blood" means whole blood which contains the cellular 
components and the serum or plasma of blood. 

{2) "COOlS" means the FBI's national DNA identification 
index system that allows the storage and exchange of DNA records 
submitted by state and local forensic DNA laboratories. The 
term "COOlS" is derived from combined DNA index system. 

(3) "Collection card" means the DNA database collection 
card prepared by the eepare111eRe division and preyieed furnished 
with the b*eee ~ sample collection kit. 

(4) "Department• means the Montana department of justice. 
(Sl "BN..," 111eaRs eeeJtYrieeftlieleie aeie. 
(5) "Division• means the forensic science division of the 

Montana department of iustice. 
(6) "DNA databank" means the repository of DNA samples 

collected under the provisions of 44-6-101 through 44-6-110, 
MCA, and this subchapter. 

(7) "DNA identification index" means the computerized 
identification record system adopted by the department for the 
storage and retrieval of an individual's DNA record. 

(8) "DNA record" means DNA identification information 
stored in the department's DNA database or COOlS. 

(9) "DNA sample" means a blood ~ or eiele~ieal 
speeillleH tissue sample. 

(10) "DNA sample collection kit" means a packet of 
materials issued by the division for use in collecting. storing 
and transporting DNA samples. 

-fM+ ll1J. "EDTA" means the preservative ethylenedia­
minetetraacetic acid. 
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(11) "FBI" 111eaes the feaeFal bttFea'l;l ef ievesti!JatioH. 
(10!) "baboratet'y" 111eaHs the otate eFillle labeFatery of the 

aivisioe ef fereesie seieeee 1 of the ••efttaea ElepartllleHt ef 
jttstiee 1 or aHy labeFatery that perfer111s fereflsie D~ aHalysis 
en sa~~~ples or speei111ens aerivea fre111 a httlllaft bed~ or eri111e 
eeefte-r 

~ .11.ll "Marker" means a genetic trait found in DNA 
including, but not limited to, the DNA marker DlSBO and the STR 
loci CSFlPO, THOl, TPOX, vWA (formerly vWF). 

( 14) • Preser•,•at io e" l!le!lftB aey ehe111ieal whish iflhibite the 
Elevelepl!lent of baeterial grewth in a eolleetea miA sa~~~ple. 

+i-5+ .1.l.1.l. "STR" means short tandem repeat. 
(16) 11 6ettttal offeese" 111eans the eH'eese eoHtaiRea in the 

aefinition of that ter111 ie 46 0!3 590!, MCA. 
(17) "Violeet effense" 111eans aft offel'\se eontainea iH 45 5 

19;;!1 45 5 193, 45 5 ;;!9;;!, 45 5 39;;!, 45 5 393, 45 5 491, OF 45 6 
193 1 14~ 1 eF an e~Lalel'\t effeese ttRaer feaeral law or the la~ 
ef al'\ether state. 

AUTH: 44-6-110, MCA IMP: 44-6-101, MCA 

RULE II (23.4.502) COLLECTION OF ShOO£! BIOL0Gl£AL SAMPLES 
FOR DNA ANALYSIS 

(1) FelloW'ifttJ eetry ef a jttaiJ!IIeftt in district eettrt, or a 
dispeeitioR il'l ')Ottth eettrt, a pereoR eeft•gieteEi of a eettttal or 
~ieleet effel'!se 1 or a ~ottth fettna ttHder 41 5 50!1 1 MCA, to have 
ee111111ittea aft aet whieh 1 it ee111111ittea b) aft aattlt, ~~o~:~lr:i 
eoHstit'l;lte a vieleHt sF settttal effeHee 1 shall protide a bloea 
ea~~~ple foF liiNA analysis to a J'ereen oF entity EiesigttateEi b} the 
eettnty atterney. 

-f.;;!+ lll A &1-eeB .JlliA sample shall be collected -i-tt---a 
111eEiieally appretee IIIBRRCF by a physician, registered nurse, 
licensed practical or vocational nurse, licensed clinical 
laboratory technologist, or any other health care worker who is 
trained to properly collect blood samples or other biological 
specimens. 

+3+ ill The laberatery !livision shall provide a reasonable 
quantity of ~ OHA sample collection kits to criminal justice 
or law enforcement agencies in this state at no cost to that 
agency. A bleo4 OHA sample collection kit shall consist of a 
sterile speeillleH vial 1 111ailiH!J tttbe aHEi label fiberboard 
pbipping container bearing an international biobazard symbol, a 
specimen vial containing EDTA. a secondary mailing tube and 
absorbent material, ~DNA database collection card, instructions 
for collection of B+eee DtiA samples, and other items which may 
be designated as appropriate by the 6epart111ent division. 

( 4) Failttre te ttee a bleed sa111ple eelleetion It it ~ro wiEieEi 
by the departllleRt will not re~ire the ea111ple te be rejeeteEi ee 
lett! as the eelleetieH aHa s~:tb111iesioR et the eloed ea111~le 
sttestaRtiall} eoHfer111e with the eelleetiel'\ aREi sttblftiesieR of 
ether speeillleRs for aiB!JfiSBtie J'l:trpooes. Speeitieally, the 
bleed saMple 111~st be Eie~eeiteEi iH a sterile e~eeiMeR vial whieh 
eeHtains the preeer•• at i·,•e BDT,\ (the la, enEier to~l"ea t~be) , ana 
labeleEi \1ith the eetttribtttor' s flaMe atta eoeial seettrit~ a~meer, 
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(3) When collecting a DNA sample. a submitting agency 
shall use a DNA sample collection kit provided by the division. 
or any other method which is generally considered acceptable for 
tbe collection, storage and transportation of biological 
specimens. Any collected DNA sample. however. must be deposited 
in a sterile yacutainer which contains the preservative EDTA 
!known commonly by medical professionals as the purple- or 
lavender-topped tube). The submitting agency muse not return 
che used needle. holder. or used pre pad to the division. 

(4) If the DNA sample collection kit proyided by the 
djyjsjao is not utilized. the submitting agency shall package 
the sample for shipment co the division in compliance with 
United Staces postal service regulations !pomestic Mail Manual 
§ CQ23.10.4l for mailing biological specimens, The sample shall 
be enclosed in a primary container and a secondary container, 
with sufficient absorbent material to preyent, in che case of 
leakage of the primary container. any materials from escaping 
the outside shipping container, The outside shipping container 
should be plainly marked "Biological Specimen - Handle With 
Care" and should bear che international biohazard symbol. The 
outside container shall also be secured with a tamper-proof 
~ 

121 The person who draws the bleed s~eeiMeft m~st collects 
the PNA sample shall seal either the speeimert "ial er the 
~lastie ~etteh the material and mark the container with the 
contributor's name and social security DUmber before returning 
it to the representative of the submitting agency. 

lSl To the extent possible, the submitting agency shall 
also provide the following information to the department when 
submitting a bte&d ~sample: 

(al subject's name and signature; 
(b) subject's social security number; 
(c) subject's date of birth; 
(dl subject's gender; 
(e) subject's race; 
(f) subject's SID, FBI and/or juvenile offender number; 
(g) subject's qualifying offense or offense~; 
(h) subject's left and right thumb prints; 
(i) date and time sample was collected; 
(j) name and signature of the individual drawing the bl-ee6 

~ sample; 
(k) name of the submitting agency and phone number; 
(1) name of the person preparing the information herein 

requested; and 
(ml record of the chain of custody of the specimen. 
~ J1l A representative of the submitting agency shall 

witness the collection of the sample in order that he or she may 
attest to the sample's authenticity. 

#1- ~ Unless the record already exists in the DNA 
identification ~ ~. any person may voluntarily submit 
a a±eee ~ sample er e£her eiele~ieal s~eeimert to the 
eepartMeat division for the purpose of creating a DNA record 
under this subchapter. 
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AUTH: 44-6-110, MCA IMP: 44-6-103, MCA 

RULE III (23 .4 .503) STORAGE OF DNA SAMPLES (1) Before 
submission to the eri111e laeerateey division, the J;lliA sample 
should be kept refrigerated and in a secure location. Within 
seven days after eelleetiag the epeei111ea its collection, the ~ 
sample should be sent to the eri111e laeeratel')' division. 

AUTH: 44-6-110, MCA IMP: 44-6-103, MCA 

3. No comments or testimony were received at the public 
hearing held July 10, 1996. A written comment was received from 
the Administrative Code Committee of the Montana Legislature. 
The committee's comments and the department's responses follow. 

CQMMENI: The first comment pointed out 
requirement that the department adopt these 
advice of the department of public health and 
and noted there was no mention of such advice 
proposed rules. 

the statutory 
rules "with the 
human services, •• 
contained in the 

RESPONSE: Since the rules were only to be adopted with the 
advice of the department of public health and human services, 
the fact of such consultation is not necessary for inclusion 
within the rules themselves. The department did in fact consult 
the department of public health and human services. That 
department concluded that the proposed rules were satisfactory 
under the statutory requirements, and suggested no substantive 
changes. Correspondence reflecting this consultation is on file 
with the department. 

COMMENT: The comments pointed out that a number of the 
definitions contained in rule I were unnecessary as they either 
repeated language in the statute or were simply self-evident and 
did not need to be defined. Additionally, the commentator noted 
that the proposed rule definition of "laboratory" may have 
created confusion with the statutory definition. 

RESPONSE: The Department agrees with the commentator • s remarks. 
These definitions were unnecessary and have been deleted. 

COMMENT: Paragraph 1 of rule II, which describes who is to 
provide a blood sample for DNA indexing, is an unnecessary 
repetition of the statutory language. 

RESPONSE: The Department concurs with this observation, and has 
deleted the entire paragraph. 

COMMENT: Paragraph one of rule II describes a person who has 
had a judgment entered "in district court." The statute merely 
refers to entry of a judgment, and it is possible that the 
legislature might, in the future, make some of the triggering 
offenses triable in justice court. 
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RESPONSE: Given that paragraph 1 of rule II has been deleted, 
the point is moot. 

CQMMENT: Provisions in the rules for collection of the blood 
samples in a medically-approved manner by health care workers 
trained to properly collect blood samples or other biological 
specimens may not be sufficient, under the statute, to ensure 
protection of the health of persons who may come into contact 
with the samples. 

RESPONSE: The sample collection kits which will be provided by 
the department at no cost to agencies collecting the DNA samples 
have certain integrated design features which are aimed at 
protecting the health of persons who could come into contact 
with the samples. The department recognizes, however, that some 
agencies may not utilize the sample collection kits provided by 
the department. Consequently, the rules have been changed to 
describe these design features and require the submitting agency 
to comply with postal regulations for the transmittal of 
biological specimens, including the use of primary and secondary 
containers, absorbent material in case of leakage, an exterior 
container with warnings that the material is a biohazard ahd is 
to be handled with care. Further, the rules now also direct 
that neither the used needle, holder, or used prepad should be 
returned to the lab, and that the outside container must be 
secured with a tamper-proof seal. There have also been minor 
stylistic changes. 

DEPARTMENT OF JUSTICE 

Rule Reviewer 

Certified to the Secretary of State July 29, 1996. 
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BEFORE THE DEPARTMENT OF JUSTICE 
OF THE STATE OF MONTANA 

In the matter of the emergency 
amendment of a rule concerniP.g 
hours-of-service requirements 
for certain industries to conform 
with changes in federal law 
presently incorporated by 
reference in rule 23.5.102 
pertaining to motor carrier 
and commercial motor vehicle 
safety standard regulations. 

TO: All Interested Persons 

NOTICE OF EMERGENCY 
AMENDMENT TO 
ARM 23.5.102 

1. Section 345 of the National Highway Systems 
Designation Act of 1995, Pub. L. 104-59, created specific 
exemptions from the hours-of-service regulations of the Federal 
Motor Carrier Safety Regulations {FMCSRs) for employers engaged 
in the transportation of agricultural commodities and farm 
supplies, the transportation of ground water drilling rigs, the 
transportation of construction materials and equipment, and the 
operation of utility service vehicles. The Federal Highway 
Administration of the Department of Transportation has since 
amended the FMCSRs to conform to these statutory exemptions. 
These amendments took effect on April 3, 1996, with the 
exception of the amendments to 4 9 CFR § 395.1 {n) and {o) • 
pertaining to transportation of construction materials and 
equipment and utility service vehicles, which did not take 
effect until May 26, 1996. 

Department rules concerning the appropriate safety standards of 
motor carriers and other commercial motor vehicles subject to 
regulation under 44-1-1005, MCA, currently incorporate by 
reference the FMCSRs, subject to specified exemptions and 
exclusions. Under current department regulations, commercial 
motor vehicle drivers engaged in the transportation of 
agricultural commodities and farm supplies, ground water 
drilling rigs, or construction materials and equipment, or who 
operate utility service vehicles or snow or ice removal 
equipment for eligible units of local government are limited 
under 49 CFR § 395.3, as incorporated in department regulations, 
to driving no more than 10 hours following 8 consecutive hours 
off duty; being on duty no more than 15 hours following 
8 consecutive hours otf duty and being on duty no more than 
60 hours in any 7 consecutive day period if the employing motor 
carrier operates less than 7 days a week or 70 hours in any 
8 consecutive day period if the employing carrier operates 
7 days a week. At the conclusion of each 7- or 8-day period 
respectively, the hours-of-service clock starts anew. 

Under the new federal exemptions, drivers transporting 
agricultural commodities or farm supplies during planting and 
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harvesting seasons within a 100 air-mile radius of the course of 
the commodities or the distribution point for the farm supplies 
are exempt from maximum driving and on-duty time regulations of 
the FMCSRa. Drivers who are transporting ground water drilling 
rigs, construction materials and equipment or driving utility 
service vehicles, all aa defined in the regulations, any 7 or 8 
consecutive day period for purpose of the 60 or 70 hour on duty 
count may be reset with the beginning of any off-duty period of 
24 or more successive hours. 

In order to bring the state regulations into compliance with 
these amendments to Part 395 of the FMCSRs, an amendment to ARM 
23.5.102 is required pursuant to 2-4-307(3), MCA. The current 
rule only incorporates amendments to the FMCSRa through December 
22, 1995, the effective date of the moat recent department 
amendment. 

If nonemergency rulemaking procedures were utilized, the 
earliest an incorporation of the relevant amendment to part 395 
could be effective is September 7, 1996. Considering how short 
Montana's construction season is, particularly with respect to 
highway construction, that agricultural harvesting has already 
commenced for certain crops in the state and that seasonal 
commercial driver licenses are only valid through September 11 
of each year, delay in adoption of the federal exemptions to 
hours-of-service rules for the specified industries would create 
an imminent peril to the public welfare. Additionally, delay 
would unnecessarily perpetuate an "uneven playing field" between 
affected interstate and intrastate motor carriers, where only 
intrastate carriers would be subject to the more strict 60 
hour/7 day and 70 hour/8 day hours-of-service requirements. 
Immediate adoption of the federal exemptions would allow 
affected carriers to maximize their operations, within 
constraints of current daily driving and on-duty hour 
restrictions, and potentially benefit taxpayers, individual 
producers and consumers, and the travelling public by increasing 
the probability that work will be completed in a timely fashion 
and decreasing traffic delays and inconveniences. 

For affected ~onagricultural motor carriers working leas than 
7 days per week, this exemption would give motor carriers and 
drivers the ability to work, at a maximum, four days at 15 hours 
on duty, take 24 or more consecutive hours off duty, and return 
to work on the sixth day, with the 60 hour/7 day clock starting 
anew. Under current department rules, after four 15 hour on 
duty days, the same driver would have to be off duty for three 
consecutive days. 

similarly, for those operations on a 7 -day workweek, dri vera 
would have the ability to work 5 consecutive days at 14-houra on 
duty each day, take 24 or more consecutive hours off 
(essentially the 6th day) and restart the 70 hour/8 day clock as 
aoon as the 24 hour off duty requirement has been met, most 
likely on the 7th day. Under current rules, the same driver 
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would not be able to return to duty until the beginning of the 
9th day, after being off duty for three consecutive days. 

2. The rule as proposed to be amended provides as 
follows: 

23.5.102 FEDERAL MOTOR CARRIER SAFETY RULES AND SIATE 
MODIFICATIONS (1) All commercial motor vehicles, as defined 
in 61-1-134, MCA, and motor carriers that are subject to 
regulation by the department under 44-1-1005, MCA, shall 
comply with and the department does hereby adopt, by 
reference, the following portions of the federal motor carrier 
safety regulations of the department of transportation, 
subject to the provisions of (2) below. The regulations 
adopted are 49 CFR Part 385, 49 CFR Part 387, 49 CFR Parts 390 
through 399 (excluding subpart H of Part 391) and Appendices 
B and G to subchapter B of chapter III, Title 49 of the code 
of Federal Regulations, updated through &he effeeEi•e aaEe ef 
this F~le Deceffiber 22. 1995. except for 49 CFR Part 395. 
updated through May 26. 1996. Copies of the regulations may 
be obtained from the Superintendent of Documents, U.S. 
Government Printing Office, Washington, D.C. 20402. 

(2) The federal regulations incorporated herein by 
reference are subject to the following modifications: 

(a) For purposes of intrastate motor carriers, 
subsection (a) of the definition of "commercial motor vehicle" 
in 49 CFR 390.5 shall be restricted to those vehicles with a 
gross vehicle weight or manufacturer's rated capacity of 
26,001 pounds or more. 

(b) For purposes of part 385 and parts 390 through 399, 
the definition of "commercial motor vehicles" in section 
390.5, shall include vehicles used in either interstate 
commerce or intrastate commerce. 

(c) For purposes of part 385 as applied to intrastate 
carriers, the "compliance review," as defined in section 
390.3, will be referred to as a •safety fitness review." 

(d) With respect to 49 CFR 385.21, a "Motor Vehicle 
Inspection Application" prescribed by the department shall be 
used by all intrastate carriers instead of a "Motor Carrier 
Identification Report, Form MCS-150"; this report may be 
obtained from the Montana Highway Patrol/Motor Vehicle 
Inspection Bureau, 393 NeFth Reberte 2550 Prospect, Helena, MT 
59620~. 

(e) Part 391 is subject to the age and physical 
qualification provisions of ARM 23.3.505 and 23.3.506, for 
those individuals operating under a type 2 commercial vehicle 
operator's endorsement and not engaged in "interstate 
commerce", as defined in 49 CFR, part 391. 

(f) 49 CFR 392.10 and 49 CFR 393.42 apply only to 
vehicles that are engaged in interstate commerce as defined in 
49 CFR 390.5. 

(g) Any reference to the Federal Highway Administration, 
Administrator or FHWA staff or special agents shall be 
considered to be a reference to the department as applied to 
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commercial motor vehicles operating intrastate, and where 
appropriate to the context, to commercial motor vehicles and 
motor carriers operating interstate. 

lhl The planting and harvest seasons for purpose of 
49 CFR 395.1111 shall run from March 15 through September 11 
of each year. concurrent with seasonal commercial driver's 
license regulations set forth in ARM 23.3.523. 

AUTH: 44-1-1005(1), MCA IMP: 44-1-1005(1), MCA 

3. A standard rulemaking procedure will be undertaken 
prior to the expiration of the emergency rule. 

4. Interested persons are encouraged to submit their 
comments during the upcoming standard rulemaking process. 

5. This emergency rule adoption will be effective July 
29, 1996. The department also will mail copies of this 
emergency rule to associations whose membership may be 
affected by this adoption. 

DEPARTMENT OF JUSTICE 

Attorney General 

Certified to the Secretary of State, July 29, 1996. 
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BEFORE THE BOARD OF MILK CONTROL 
OF THE STATE OF MONTANA 

In the matter of proposed 
amendments to rule 8.86.301 
(32.24.301) as it relates to 
wholesale prices for class 
I, II and III milk. 

TO: ALL INTERESTED PERSONS: 

NOTICE OF AMENDMENT 

DOCKET 112-96 

1. On March 7, 1996, the Montana board of milk control 
published notice of proposed amendments of ARM 32.24.301 as it 
related to the producer prices for class I, II and III milk. 
Notice was published at page 641 of the 1996 Administrative 
Register, issue no. 5, as MAR NOTICE 32-2-132. 

2. The board has amended the rule with the following 
change: (text of rule with matter· stricken interlined and new 
matter added, then underlined) 

"32 24 301 PRICING RULES 
(1)-(2) remains the same. 
(3) Formula for fixing class I price at the producer 

level. 
(a) The minimum prices which shall be paid to producers 

by distributors in the state of Montana shall be calculated by 
either applying the flexible economic formula described below 
or the basic formula price plus twe dellare aAd twefttt eeftts 
{$2.~0) two dollars and fifty-five cents whichever price is 
lower. The flexible economic formula utilizes a November 1969 
base equalling 100, an interval of 4.5 and consists of seven 
factors. The factors and their assigned weights are as 
follows: 

(i)- (9) (c) Were not amended. The board chose not to 
amend them. 

AUTH: 81-23-302, MCA 
IMP: 81-23-302, MCA 

3. There were no comments received, however, there was 
testimony on the record concerning adoption as originally 
proposed. The board did not consider the other aspects of the 
proposal, sections (3) (i) through (9) (c), because they were 
withdrawn by the proponent in a "Motion for Decision•, which 
was filed with the board along with a settlement agreement. 
This became part of the decision in this matter. 

4. This amendment will become effective October 1, 1996. 
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DEPARTMENT OF LIVESTOCK 

By:~~~~~~~~~~~~~=--­
A. Laurence Pete sen, Exec. 
Officer, Board of Livestock 
Department of Livestock 

By:~~"-+"'>z.~~=.;:· ___,__ 
Lon Mitchell, Rule Reviewer 
Livestock Chief Legal Counsel 

Certified to the Secretary of State July 29, 1996. 
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BEFORE THE BOARD OF LAND COMMISSIONERS 
OF THE STATE OF MONTANA 

In the matter of the adoption of new 
rules I throuqh X pertaininq to all 
activities on classified forest lands 
within Montana durinq the leqal fire ) 
season, the amendment of rule 36.10.122,) 
pertaininq to debris disposal, and the ) 
repeal of rules 36.10.109 throuqh ) 
36.10.115, and 36.10.118, pertaininq to ) 
fire prevention on forest lands ) 

To: All Interested Persons 

CORRECTED NOTICE 
OF ADOP'riON 

1. On June 6, 1996, the agency published a notice 
at page 1502 of the 1996 Nontana Administrative 
Register, Issue No. 7, on the proposed adoption, amendment, and 
repeal or the above-captioned rules which pertain to activities 
and tire prevention on classified forest lands. 

2. In the notice of proposed adoption, amendment, and 
repeal, proposed new rule IV, subsection (2), incorrectly 
referenced tool requirements being found in proposed new rule 
Vl11(4). The referenced rule should have been VIII(5). The 
corrected proposed new rule should read as follows: 

RULE IY 136 10.126! _EQUIPMENT Subsection (1) same as 
original proposal. 

(2) Equipment used for commercial, ranchinq, or industrial 
activities must meet the fire extinquisher and tool requirements 
listed in Rule VIII (36.10.130H4tfil. 

AUTH: 76-13-109, MCA 
IMP: 76-13-125, MCA 

3. Replacement pages for the corrected notice of 
adoption, amendment, and repeal were submitted to the Secretary 
of state on June JO, 1996. 

BOARD OF LAND COMMISSIONERS 

/ /' '/ ' "/' BY: ~// //' ' 
A~ R. CLINed, DIRECTOR 
DEPARTMENT OF NATURAL RESOURCES 
AND SERVATION 

Certified to the Secretary of State~ ~ JtJU 

Montana AdminiStrative Reg1ster 15-8/8/96 



-2184-

BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of a rule setting 
conditions for contracts 
funded with federal maternal 
and child health block grant 
funds 

NOTICE OF THE ADOPTION 
OF A RULE 

TO: All Interested Persons 

1. On February 22, 1996, the Department of Public Health 
and Human services published notice of the proposed adoption of 
Rule I setting conditions for contracts funded with federal 
maternal and child health block grant funds at page 525 of the 
1996 Montana Administrative Register, issue number 4. 

2. The Department has adopted the following rule as 
proposed with the following changes: 

[RULE II 16.24.1001 MATERNAL AND CHILD HEALTH BLOCK GRANT 
STAHDARPS FQR RECEIPT OF FUMDS (1) In order for any county 

or other local entity to receive federal maternal and child 
health (MCH) block grant funding from the department, that 
entity must contractually agree to the following: 

(a) through (e) remain as proposed. 
(f) No more than 10% of the funds available under the 

contract may be used for administration of the contract, i,e,, 
for services that do not directly contrib9te to the delivery of 
direct services to clients: examcles of Administrative c 0sts are 
those for bookkeeping, legal aid, and supervision by paraons who 
are not health professionals. 

(g) remains as proposed. 
(h) Any grant-related income (for example, income from 

fees charged or donations) accruing to the contractor from 
activities funded, in whole or in part, under the contract will 
be used only to pay for the allowable costs of providing the 
services described in the contract, during the tepp 0 t the 
contract or within one year thereafter, careful docqmentation 
of the use of grant-related income must be maintained. 

(2) through (6) remain as proposed. 

AUTH: Sec. 50-1-202, MCA 
IMP: sec. so-1-202, MCA, Cb. 593, 1995 Session Laws 

3. The Department 
commentary received: 

bas thoroughly considered all 

COHMEHT #1: A health department representative asked why the 
last legislature required these rules to be adopted, since the 
department already has oversight responsibility for contracts 
with counties providing maternal and child health (MCH) 
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services, and requires plans from the counties to achieve the 
Healthy People 2000, as well as county matching funds and a 
count of the target population. 

RESPONSE: While the department cannot speak for the 
legislature, it assumes that the legislature was at least 
partially motivated to require the standards for allocating MCH 
Block funds to be set out in binding rules in order to ensure 
that the department was consistent in distributing those funds. 

COMMENT #2: A local health department representative requested 
that Rule I (l)(h) ARM 16.24.1001 be amended to allow grant 
related income to be carried over from one fiscal year to the 
next. 

RESPONSE: There appears to be no federal prohibition against 
such a carry-over, and it seems logical that such income may be 
spent on MCH Block services without time restrictions, 
especially since grant-related income muat be spent on MCH Block 
services and it may not be possible to use all of the funding 
for the specified purpose during the term of the contract during 
which it is generated. Therefore, the department added a phrase 
allowing use of grant-related income during the year following 
the contract term during which it was generated, but requiring 
that careful accounting of use of the money had to be 
maintained. 

COMMENT #3: A local health department representative also 
requested that, in granting MCH Block funding to counties, 
priority be given to those counties that have levied the full 5 
mills allowed for health programs, on grounds that they have 
tapped their own resources to the extent possible and shown good 
faith; she also would like the cost of providing services within 
a given county (e.g. a county for which substantial travel 
expense is required) to be considered as a need factor. 

RESPONSE: According to state law, only first and second-class 
counties with city-county health boards can levy up to five 
mills for health services, while third-class counties can levy 
for the purposes no more than 1 mill in addition to available 
general fund support. In addition, counties vary in the 
solidity of their tax base. Therefore, while the department 
will consider the effort a county is making on its own behalf, 
it cannot fairly base its assessment strictly upon whether the 
full number of mills available has been levied. As for taking 
into account special circumstances contributing to the cost to 
a county of providing MCH Block services, such facts, if proved, 
might reasonably be considered when determining whether a given 
county's resources would cover the need for MCH services within 
it. However, since many different types of circumstances may 
place a special burden on a county's resources and it is 
impossible to foresee and set out all of them in the rules, none 
were expressly added to the rules, although each can be taken 
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into account when the comparative need among counties is being 
determined. 

COKMENT #4: A county commissioner questioned the 10\ 
restriction for administrative expenses, since the county's 
administrative cost allocation to MCH Block activities was 
historically substantially more than that. 

RJSPONSE: The 10\ restriction for administrative costs is 
contained in the federal omnibus Reconciliation Act of 1989 and 
is not negotiable. However, the likely cause of the county's 
problem with high administrative costs is an overbroad 
definition of "administrative" expenses. Thex-efox-e, the 
department added language indicating the type of expenses that 
will be considered "administrative expenses". 

~s ~.D;.L. 
~r, Pu~ Health and 
Human Services 

certified to the Secretary of state July 29, 1996. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of Rule I 
pertaining to the release of 
confidential records for 
state mental health 
facilities 

TO: All Interested Persons 

NOTICE OF THE ADOPTION 
OF A RULE 

1. On May 9, 1996, the Department of Public Health and 
Human Services published notice of the proposed adoption of Rule 
I pertaining to the release of confidential records for state 
mental health facilities at page 1264 of the 1996 Montana 
Administrative Register, issue number 9. 

2. The Department has adopted [Rule I) 20.14.309 RELEASE 
OF CONFIDENTIAL RECORDS as proposed. 

3. The Department 
commentary received: 

has thoroughly considered all 

COMKENT #1: A comment was received stating the rationale did 
not include a complete enough statement of necessity. 

RESPONSE: In response, the Department provides the following 
rationale in which the statement of necessity is more clearly 
and completely stated: Section 53-21-166, MCA, provides that 
disclosure of information and records is only possible if the 
department has promulgated rules for the conduct of research. 
The department has determined that the number of requests for 
research information from the records of state mental health 
facilities, particularly those archived with the Montana State 
Archives, necessitates such rules. 

~S.JJco..L, 
~r. Public Health and 
Human Services 

Certified to the Secretary of State July 29, 1996. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 46.8.109, 
46.8.202, 46.8.203, 
46.8.206, 46.8.207, 
46.8.211, 46.8.212, 
46.8.705, 46.8.706, 46.8.710 
through 46.8.713, 46.8.717, 
46.8.720 through 46.8.724, 
46.8.1301, 46.8.1302, 
46.8.1304, 46.8.1305, 
46.8.1307 through 46.8.1309 
pertaining to developmental 
disabilities 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT 
OF RULES 

1. On June 20, 1996, the Department of Public Health and 
Human Services published notice of the proposed amendment of 
rules 46.8.109, 46.8.202, 46.8.203, 46.8.206, 46.8.207, 
46.8.211, 46.8.212, 46.8.705, 46.8.706, 46.8.710 through 
46.8.713, 46.8.717, 46.8.720 through 46.8.724, 46.8.1301, 
46.8.1302, 46.8.1304, 46.8.1305, 46.8.1307 through 46.8.1309 
pertaining to developmental disabilities at page 1614 of the 
1996 Montana Administrative Register, issue number 12. 

2. The Department has amended rules 46.8.202, 46.8.203, 
46.8.206, 46.8.207, 46.8.211, 46.8.212, 46.8.705, 46.8.706, 
46.8.710 through 46.8.713, 46.8.717, 46.8.720 through 46.8.724, 
46.8.1301, 46.8.1302, 46.8.1304, 46.8.1305, 46.8.1307 through 
46.8.1309 as proposed. 

3. The Department has amended the following rule as 
proposed with the following changes: 

46.8,109 CERTIFICATION OF PERSONS ASSISTING IN THE 
ADMINISTRATION OF MEDICATION (1) through (9) remain as 
proposed. 

( 19) A eeRt:Faetel' lftttet pl'e•,•ide t:e the Eie•;eleplllefttal 
Eiisaeilit:y pregFalft ef the Eiieabilit:iee seFwieee diwieiee ef the 
EiepaFt:lfteRt a ettFFeRt list: ef e111pleyees aed ageate eert:ified te 
ettpel'wiee aed adlftiaiet:er lfteaieatiea. 

llOJ Every contractor shall maintain a current list of 
contractor employees and agents certified to supervise and 
assist in the administration of medication. 

(11) through (17) remain as proposed. 

AUTH: Sec. 53-20-204, MCA 
IMP: Sec. 53-20-204, MCA 
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has thoroughly considered all 

Comment #1: Commentor questioned the Certification of Persona 
Assisting in the Administration of Medications Rule regarding 
the requirement that a physician must prescribe that the person 
receiving the medication requires supervision and assistance in 
taking the medication. Comment or states that everyone has to 
work around this rule because physicians are reluctant to 
prescribe assistance in taking medication. Physicians are 
concerned about their liability for doing so. Some physicians 
refuse to do it at all. Some nurses end up having physicians 
sign blank forms and take them with them in case the nurse feels 
assistance in medicating is needed. Commentor feels this 
provision shouldn't be in the rule at all if everyone has to 
find ways to get around it. The Commentor did describe a 
procedure used by the corporation the commentor works for which 
involves having a statement included in the annual physical 
examination document which asks the physician to state that the 
individual will need assistance or supervision in taking 
prescription medication. 

Response: The requirement that the physician who prescribes the 
medication must also prescribe the supervision and/or assistance 
is taken directly from the statute that enables community 
services employees to assist or supervise individuals to take 
their medication under this rule (53-20-204(2), MCA). So, this 
provision of the rule must remain as written. Because the 
requirement comes directly from state statute, contractors must 
find methods to meet this requirement. Certainly. the method 
described by the Commentor, which involves having a statement 
included in the annual physical examination document which asks 
the physician to state that the individual will need assistance 
or supervision in taking prescription medication, will meet this 
requirement, if the physician signa the document. 

Qomroent M~: Commentor notes that under the medications rule that 
the maximum time from the notification of intent to take the 
medications teat to the notification of certification takes 40 
days. Commentor would like to see the certification occur sooner 
as the delay could cause a problem in providing services. 

Response: The times that are listed are intended to be maximum 
time limits for each of those steps, and not a typical time 
frame for testing and notification of test results. The 
Department feels that in situations where circumstances are less 
than ideal, the Department needs that amount of time and they 
will remain as written. 

Comment #3: Commentor is concerned about the requirement in ARM 
46.8.109(3) that providers must keep a list of personnel who are 
certified for medications aaa1stance. Commentor wants to know 
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why a provider has to keep a list when the Department already 
has a list of all certified people. The rule isn't clear as to 
why or how often it must be updated. The rule says the provider 
has to submit the list, but does not say whom to submit it to, 
when, or how often. If the provision is a part of the annual 
review, then it should not be in the rule it was placed in and 
should be in one on the annual review. 

Response: The language the Commentor is concerned about is a 
proposed change made to better clarify the section. It read: 
"A contractor must provide to the developmental disabilities 
program ... a current list of employees and agents certified to 
supervise and administer medication." The original rule language 
read as follows: "Every provider shall maintain a current list 
of provider employees and agents certified to administer 
medication on file with the division.# The current practices 
described by the Commentor comport with the existing 
requirement. A list maintained by the contractor allows the 
contractor to track staff who are due for recertification and 
notify those staff to take the test before their certification 
expires. The Department maintains its own records for the 
purpose of recording who takes the test, whether or not the 
person passed the test and notifying an employing contractor. 

The Department agrees that the language needs clarification. 
The language has been changed to remove the requirement that the 
contractor provide the list to the Department. 

Comment #4: Regarding the submission of an Incident Report (IR) 
the day after an incident, Commentor states that no one actually 
does this. In practice, Commentor sends IR's twice a week 
instead. Major incidents are always reported by telephone the 
following working day. Commentor stated that it is not always 
possible to meet this requirement and the Department should 
consider modifying this rule. 

Response: The Commentor stated that their time linea are 
necessary so that they can route the IR through the review 
process of their agency and determine action to take, if 
necessary. Our intent is not to preclude any review or to hinder 
any efforts to take action. There are a number of providers who 
submit IR's on the first working day following the incident, one 
of whom the Commentor spoke to at the hearing. He described the 
methods used by his corporation, the most common of which was 
putting a copy of the IR in the mail to the developmental 
disabilities program on the following working day. The original 
is routed through the agency for their review and fallow-up, if 
necessary. They have even FAX-ed an IR where they have felt that 
the timely sharing of the details is necessary. In fact, the 
timely sharing of information is the intent behind this 
requirement. 
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The term "submitted" should not be confused with "received.• An 
IR mailed the first working day following the incident would 
probably not be received that same day, but it meets the 
requirement of the rule in that it was submitted within the time 
frame specified in the rule. The requirement remains as written. 

Comment ~~: ARM 46.8.1307 could potentially mean that 3 people 
could end up investigating the same incident and it could get 
confusing. Commentor feels this rule needs to be clarified as to 
under what circumstances the Department would be investigating. 

Response: The language the Commentor is concerned about is 
existing language that the rule notice did not propose to change 
in substance. The proposed amendments were for the removal of 
the references to the Department of Family Services which has 
ceased to exist. ARM 46.8.1307 states the Department • s 
authority to investigate incidents involving individuals who 
receive services funded by the Department. The rule provides 
that the developmental disabilities program of the Department 
will work cooperatively with the protective services programs of 
the Department. It is not intended to provide for a 
developmental disabilities program investigation that is 
separate from a protective services investigation. 

Rule Reviewer 
~ c:.~L.L 

Director, Public Health and 
Human Services 

Certified to the Secretary of State July 29, 1996. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rule 46.10.403 
pertaining to AFDC 
assistance standards 

TO: All Interested Persons 

NOTICE OF THE 
AMENDMENT OF RULE 

1. On May 9, 1996, the Department of Public Health and 
Human Services published notice of the proposed amendment of 
rule 46.10.403 pertaining to AFDC assistance standards at page 
1290 of the 1996 Montana Administrative Register, issue number 
9. 

2. The Department has amended rule 46.10.403 as proposed. 

3. No written comments or testimony were received. 

S?-d. c; :6\~ 
Director, Public Health and 
Human Services 

Certified to the Secretary of State July 29, 1996. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 
46.12.5002 through 
46.12.5004, 46.12.5007, 
46.12.5011 and 46.12.5014 
pertaining to the passport 
to health program 

TO: All Interested Persons 

NOTICE OF THE 
AMENDMENT OF RULES 

1. On June 6, 1996, the Department of Public Health and 
Human Services published notice of the proposed amendment of 
rules 46.12.5002 through 46.12.5004, 46.12.5007, 46.12.5011 and 
46.12.5014 pertaining to the passport to health program at page 
1484 of the 1996 Montana Administrative Register, issue number 
11. 

2. The Department has amended rules 46.12.5002 through 
46.12.5004, 46.12.5007, 46.12.5011 and 46.12.5014 as proposed. 

3. No written comments or testimony were received. 

~.~~b~\~h and 
Human Services 

Certified to the Secretary of State July 29, 1996. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of 46.18.122 
pertaining to families 
achieving independence in 
Montana (FAIM) 

NOTICE OF THE ADOPTION 
OF A RULE 

TO: All Interested Persons 

1. On May 23, 1996, the Department of Public Health and 
Human Services published notice of the proposed adoption of Rule 
I pertaining to families achieving independence in Montana 
(FAIM) at page 1357 of the 1996 Montana Administrative Register, 
issue number 10. 

2. The Department has adopted 46.18.122 FAIM: AFDC 
Assistance Standards; Tables; Methods of Computing Amount of 
Cash Assistance pertaining to families achieving independence in 
Montana (FAIM) as proposed. 

3. No written comments or testimony were received. 

r/ 
d~~$ ~-
Rule Reviewer 

Certified to the Secretary of State July 29, 1996. 
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BEFORE THE COMMISSIONER 
OF POLITICAL PRACTICES 

OF THE 
STATE OF MONTANA 

In the matter of the amendment 
and transfer of Rule 44.12.109, 
Personal Financial Disclosure by 
Elected Officials 

NOTICE OF AMENDMENT 
AND TRANSFER 

TO: All Interested Persons 

1. on April 25, 1996, the commissioner of Political 
Practices published a notice of proposed amendment and transfer 
of ARM 44.12.109 pertaining to personal financial disclosure by 
elected officials at page 1128 of the 1996 Montana 
Administrative Register, Issue No. 8. 

2. The Commissioner has amended and transferred the rule 
exactly as proposed. Rule 44.12.109 Personal Financial 
Disclosure by Elected Officials is now amended and transferred 
as Rule 44-10.621 Business Disclosure. 

3. No comments or testimony were received. 

commissioner of Political Practices 

Ed.D. 

certified to the Secretary of state, __ ~J~u~lyL-~1~1~----· 1996. 
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VOLUME NO. 46 OPINION NO. 22 

COUNTIES - Scope of protest rights afforded freeholders subject 
to. proposed zoning districts and amendments of zoning 
regulations; 
FREEHOLDERS - Protest rights to zoning districts and amendment 
of zoning regulations proposed by county governments; 
LAND USE - Scope of protest rights afforded freeholders subject 
to proposed zoning districts and amendments of zoning 
regulations; 
MONTANA CODE ANNOTATED- Sections 76-2-205(6), -305; 
MONTANA LAWS OF 1995 - Chapter 591; 
OPINIONS OF THE ATTORNEY GENERAL - 37 Op. Att'y Gen. No. 47 
(1977). 

HELD: 1. Mont. Code Ann. § 76-2-205(6) enlarges "protest 
rights" for freeholders whose property is classified 
for real property tax purposes as agricultural or 
forest land, where their combined title ownership 
represents 50 percent of the total property ownership 
within the proposed or revised zoning district. These 
enlarged protest rights supplement the protest Fights 
provided to 40 percent of freeholders within the 
district whose names appear on the last-completed 
assessment roll. 

2. The phrase "freeholders representing 50 percent of the 
titled property ownership" within Mont. Code Ann. 
§ 76-2-205 (6) requires that all owners of property 
held in joint or common ownership join in the protest 
for the area of the parcel to be included in the 
calculation of the protest area. Condominium owners 
or purchasers are entitled to have their proportionate 
share of the freehold interest in the land area of the 
particular development included in the calculation of 
the protest area. 

Mr. Thomas J. Esch 
Flathead County Attorney 
P.O. Box 1516 
Kalispell, MT 59903-1516 

Dear Mr. Esch: 

July 22, 1996 

You have requested my opinion upon the following questions: 

1. Does Mont. Code Ann. § 76-2-205(6) provide an 
enlarged right of protest to: (a) both the 
freeholders owning 50 percent of the land taxed 
for agricultural purposes in the proposed 
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district and the freeholders owning 50 per;ent of 
the land taxed for forest purposes 1n the 
proposed district; or (b) freeholders taxed for 
agricultural or forest purposes who own 
50 percent of all property in the proposed zoning 
district? 

2. Does the phrase "freeholders representing 
50 percent of the titled property ownership" 
within Mont. Code Ann. § 76-2-205(6) require that 
all owners of property held in joint or common 
ownership join in the protest for the area of the 
parcel to be included in the protest? 

These questions arise from a proposed 3761. 67-acre Southeast 
Rural Whitefish Zoning District within Flathead County 
(hereinafter "zoning district"). The proposed zoning district 
includes 262 freeholders and is a mixture of land in residential 
and agricultural use. Classified for taxation purposes as 
agricultural or timber land are 2993.49 acres. Twenty-eight 
freeholders of land taxed for agricultural or forest use have 
submitted protests to the creation of the zoning district. 
These 28 landowners represent 1708.58 acres or 45 percent of the 
titled land ownership in the zoning district, The protesting 
agricultural and timber landowners represent 57 percent of the 
total acreage within the district classified as either 
agricultural or timber.' 

Your opinion request requires construction of Mont. Code Ann. 
§ 76-2-205(6). The statute provides: 

1 The Board of County Commissioners has not yet adopted a 
resolution of intent to create the district. This action has 
been stayed pending resolution of your 0p1n1on request. 
Consequently, a formal protest period has not begun and the 
county has not formally accepted letters of protest. However, 
letters of protest and intent to protest have been received and 
the Flathead County Clerk and Recorder was asked to provide the 
information set forth above for purposes of responding to the 
opinion request. The Flathead County Clerk and Recorder's 
of£ice has indicated that only 13 of the 28 protests reviewed 
would be "valid." These 13 protests, preliminarily determined 
to be valid, represent 1381.51 acres of the land within the 
proposed district or 37 percent of the total land area in the 
district and 46 percent of the lands taxed as either 
agricultural or timber. Agricultural and timber protests have 
not been separated and individually tabulated, thus permitting 
the determination of the percentage of the total land taxed as 
agriculture land within the district represented by agriculture 
protests received by the county. 
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Within 30 days after the expiration of the protest 
period, the board of county commissioners may in its 
discretion adopt the resolution creating the zoning 
district or establishing the zoning regulations for 
the district. However, if 40\ of the freeholders 
within the district whose names appear on the last­
completed assessment roll or if freeholders 
representing 50\ of the titled property ownership 
whose property is taxed for agricultural purposes 
under 15-7-202 or whose property is taxed as forest 
land under Title 15, chapter 44, part 1, have 
protested the establishment of the district or 
adoption of the regulations, the board of county 
commissioners may not adopt the resolution and a 
further zoning resolution may not be proposed for the 
district for a period of 1 year. 

The constitutionality of the "protest provision" in question has 
not been challenged. The zoning statute is presumed to be 
constitutionally valid, and this opinion does not address the 
constitutionality of the statute. 

There is no controlling decisional law in Montana pertaining to 
the questions you have presented and the law of other 
jurisdictions has limited application given the unusual nature 
of the Montana statute. Opinions of other jurisdictions are 
premised on the recognition that the protest provisions of those 
jurisdictions pertain to the amendment of an existing zoning 
regulation.' The courts recognize that those protest provisions 
are a form of protection afforded property owners in the 
stability and continuity of preexisting zoning regulations. 
Such reasoning is not applicable to the Montana statute, which 
operates as a form of extraordinary protection afforded property 
owners to prevent the legislative body from adopting zoning 

2 Protest prov1s1ons allow qualified property owners to 
formally protest the enactment of a proposed zoning amendment. 
Protest provisions are generally limited to proposed zoning 
amendment• and do not apply to the initial zoning of property. 
7 Patrick J. Rohan, Zoning and Land Use Controls § 50.04 [4) [a) 
(1995); 3 Rathkopf's The Law of Zoning and Planning§ 29.02[1) 
(1995). Furthermore, protest provisions generally work to 
increase the number of votes required by a local governing body 
to pass a zoning amendment--typically an extraordinary majority 
or unanimous vote of the legislative body. See. e.g., Mont. 
Code Ann. § 76-2-305. The power of final decision with protest 
provisions rests with the legislative body to overrule a protest 
by marshaling the necessary votes. 1 Anderson's American Law of 
~ § 4. 37 (4th ed. 1996). 
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regulations in the first instance.' As such, the statute 
operates more like a •consent provision" than a protest 
provision.• Consistent with these observations, the statute's 
"protest" rights discussed within this opinion are so identified 
only for purposes of consistency with the actual language of the 
statute. 

I. The SO Percent Requirement 

Prior to 1995, Montana law provided a statutory right of protest 
to "40\ of the freeholders within the district whose names 
appear on the last-completed assessment roll." Mont. Code Ann. 
§ 76-2-205(6) (1993). In 37 Op. Att'y Gen. No. 47 (1977) 
Attorney General Greely found that this language allowed each 
freeholder in the district one protest vote without regard to 
the number of parcels the freeholder owned within the district. 
The proposed Whitefish zoning district, comprised of 
approximately 262 freeholders, thus could be defeated if 40 
percent or approximately 105 freeholders submitted timely 
protests. 

Mont. Code Ann. § 76-2-205(6) was amended by HB 358 of the 1995 
legislature to enlarge the statutory protest provision described 
above. 1995 Mont. Laws ch. 591, § 2. The statute, set forth 
above, was amended by the addition of the language emphasized 
below: 

However, if 40\ of the freeholders within the district 
whose names appear on the last-completed assessment 
roll or if freeholders representing SOt of the titled 
property ownership whose property is taxed for 
agricultural purposes under 15·7·202 or who•• property 
1s taxed a• fore•t land under Title 15, chapter ff, 
part 1, have protested the establishment of the 
district or adoption of the regulations, the board of 

'Mont. Code Ann. § 76-2-205(6) provides property owners a 
veto power over the county legislative body with respect to 
proposals for the initial zoning of property and rezoning 
proposals. It does not provide for subsequent legislative 
action; the statute prohibits such action for a period of one 
year. 

• Consent prov1s1ons require either that the consent of a 
certain number or percentage of affected landowners be obtained 
before a zoning amendment is adopted or that an amendment will 
not take effect until such consent has been given. 1 Anderson's 
American Law of Zoning § 4.37 (4th ed. 1996). The only other 
state statute I reviewed that contains provisions similar to 
Mont. Code Ann. § 76-2-205(6) is a South Dakota statute, S.D. 
Codified Laws Ann. § 11-4-5, which has been interpreted by the 
South Dakota Supreme Court as a consent provision. ~ 
Theatre Co. v. Smith, 276 N.W.2d 259 (S.D. 1979). 
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county commissioners may not adopt the resolution and 
a further zoning resolution may not be proposed for 
the district for a period of 1 year. 

In construing and interpreting statutes, my function is to 
effectuate the legislature's intent; the plain meaning of the 
words used in the statute should be first considered. 
Gulbrandson v, Carey, 272 Mont. 494, 500, 901 P.2d 573, 577 
(1995). The intent of the 1995 amendments is difficult to 
ascertain by reference to the plain meaning of the words used 
because the language is subject to at least two interpretations, 
depending on the effect given the modifying phrase "whose 
property is taxed." The language may be construed as follows: 

If freeholders who represent 50 percent of the titled 
property ownership within the district protest, and if 
the property counted as meeting the 50 percent limit 
consists exclusively of property taxed for either 
agricultural or forest purposes, the establishment of 
the zoning district fails. 

On the other hand, the amendment may be construed to mean: 

If freeholders who represent 50 percent of the titled 
property ownership of land taxed for agricultural 
purposes within the district protest, or if 
freeholders who represent 50 percent of the titled 
property ownership of land taxed for forest purposes 
within the district protest, the district fails. 

A statute is ambiguous when it is capable of being understood by 
reasonably well- informed persons in either of two or more 
different senses. 2A Sutherland Statutory Construction§ 45.02, 
at 6 (5th ed. 1992). Without question, the 1995 amendment of 
Mont. Code Ann. § 76-2-205(6) is ambiguous on its face. 

If the plain words of a statute are ambiguous, the next step in 
statutory interpretation is to determine the intent of the 
legislature by examining the legislative history of the statute. 
Eisenmenger v. Ethicon. Inc., 264 Mont. 393, 398, 871 P.2d 1313, 
1316 (1994). House Bill 358 was introduced in order to grant 
large landowners relief from zoning district proposals that 
included their property. The bill was entitled: "An Act 
Changing the Protest Requirement for Zoning Adoption; and 
Amending Section 76-2-205, MCA." The sponsor of the bill 
stated that the legislation would add a method by which a zoning 
district could be protested. Representat i vee of agricultural 
and forestry interests supporting the bill noted that the bill 
would grant protest rights to large landowners not recognized by 
the current law; large landowners would be treated on an 
equitable basis with small landowners. ~ Mins., House Local 
Gov•t Comm., Feb. 9, 1995. In its original form, HB 358 
proposed the following amendment to Mont. Code Ann. § 76··2-
205 (6) : 
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However, if 40% of the freeholders within the district 
whose names appear on the last-completed assessment 
roll or lf freeholders representlng SOt of the tltled 
propertyownershlp have protested the establishment of 
the district or adoption of the regulations, the board 
of county commissioners may not adopt the resolution 
and a further zoning resolution may not be proposed 
for the district for a period of 1 year. 

The House passed HB 358 in this form. 

On March 29, 1995, after the bill had passed the Senate Local 
Government Committee, an amendment was offered and adopted on 
the Senate floor. This amendment added language, emphasized 
below, which created the ambiguity at issue: 

However, if 40\ of the freeholders within the district 
whose names appear on the last-completed assessment 
roll or if freeholders representing 50\ of the titled 
property ownership whose property ls taxed for 
agrlcultural purposes under 15-7-202(2)(a) or whose 
property ls taxed as forest land under Title 15, 
chapter 44, part 1, have protested the establishment 
of the district or adoption of the regulations, the 
board of county commissioners may not adopt the 
resolution and a further zoning resolution may not be 
proposed for the district for a period of 1 year. 

The legislative intent behind this amendment is determinative of 
the first question you have presented regarding interpretation 
of Mont. Code Ann. § 76-2-205(6). The amendment was discussed 
by the Conference Committee that considered HB 358 on April 7, 
1995. Minutes of the meeting reflect the following exchange 
between conference committee members concerning the amendment's 
intent: 

REP. SHIELL ANDERSON asked why it was inserted "who's 
[sic] property is taxed for agricultural purposes"? 

CHAIRMAN BECK said that SEN. LYNCH was concerned about 
major companies saying if they had a big parcel of 
land and they could control zoning regulations with 
that purpose. SEN. LYNCH wanted to specify that it 
could not be a major company. 

SEN. HARGROVE asked if they had seen the concerns 
about Ashgrove and that was what SEN. LYNCH was 
concerned about. 

REP. BILL RYAN said that SEN. LYNCH [was] referring to 
the Anaconda Company, they would have controlled 
everything and no zoning would have taken place. 
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SEN. DOROTHY ECK said the amendment was looking at 
company towns. 

CHAIRMAN BECK said if the land was classified for 
agriculture purposes there would not be a problem. 

The dialogue suggests an intent to limit the type of large 
freeholders who would be entitled to invoke the protest right: 
Freeholders taxed for agricultural and forest use would be given 
a new protest right; freeholders engaged in industrial or 
commercial use would not be entitled to a new protest right 
under the proposed statute. The amendment was thus intended to 
limit application of the bill's expansion of protest rights. 

Returning to the two possible interpretations of Mont. Code Ann. 
§ 76-2-205(6) set forth above, the first interpretation achieves 
a result that is consistent with the legislative intent 
established by the Senate floor amendment of March 29, 1995. 
This interpretation limits the expansion of protest rights of 
large landowners by simply clarifying what types of freeholders 
may receive the expanded rights--those whose property is taxed 
for agricultural or forest purposes. 

The second interpretation effects a reading of HB 358 that also 
clarifies that only agricultural and forestry freeholders may 
receive the enlarged protest rights. However, this 
interpretation greatly expands the protest rights of these types 
of freeholders. Under the second interpretation, agricultural 
and forestry freeholders may effectively block implementation of 
zoning districts when they represent less than 50 percent of the 
titled land ownership within a district, a result that 
substantively changes the plain meaning of the bill as 
introduced, considered by the House Local Government Committee, 
passed by the House, and considered by the Senate Local 
Government Committee. 

If such an interpretation were adopted, one agricultural or 
forestry freeholder representing a small percentage of the total 
titled ownership of a proposed zoning district composed of one 
or two isolated agricultural or forested tracts could 
effectively block zoning implementation due to that freeholder's 
ownership of 50 percent of the few such tracts included within 
the proposed district. This result undermines the basic intent 
of HB 358 (to create additional protest rights for large 
landowners controlling 50 percent of the titled property 
ownership within the district), the legislative intent of the 
Senate floor amendment (to limit application of the bill's 
expansion of protest rights) , and the ability of county 
governments to implement zoning districts that include a small 
number of agricultural or forestry freeholders. 

In summary, HB 358 enlarged the protest rights of agricultural 
and forestry freeholders by amending Mont. Code Ann. § 76-2-
205(6). The plain language of the statute is ambiguous because 
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it is capable of two interpretations. Legislative history 
supports the conclusion that the enlarged protest rights are 
available to freeholders taxed for agricultural or forest 
purposes, where their combined title ownership represents at 
least 50 percent of the total property ownership within the 
proposed zoning district. 

II. Repre•antation of Property Held in Joint and Ca.mon 
Owner•hip 

Your second question frequently has been litigated in other 
jurisdictions: In the absence of a controlling statute, who may 
properly sign a protest and represent property held in joint and 
common ownership? The question arises during judicial scrutiny 
of zoning protest petitions and petitions concerning improvement 
districts that contain the signature of one spouse who holds 
property in some form of cotenancy. The question has also 
arisen in the context of condominium and partnership ownerships. 
Resolution of this question is relevant because the burden is 
upon government "to affirmatively prove that the requisite 
percentage of the protesting landowners fit within the class of 
landowners outlined in the statute." ~ 7 Patrick J. Rohan, 
z;oning and Land Use controls § 50.04 [4] [b], at 140-41 (1995), 
and cases cited therein; 1 Anderson's A!Derican Law of Zoning 
§ 4.34 (4th ed. 1996), and cases cited therein. 

These questions have not been resolved by Montana decisional law 
and the courts of other jurisdictions are split in their 
conclusions.' Several jurisdictions have reasoned that a joint 
tenant has the duty to protect the common title; protest 
provisions typically allow landowners to protect their property 
from poorly conceived zoning amendments or petitions for 
improvement. These courts have concluded that the policy of 
allowing one joint tenant to lodge a valid protest to a proposed 
change facilitates the duty to protect the common title; finding 
otherwise would allow a joint tenant to reduce the existing 
protection of zoning regulation to the commonly-held land by 
inaction on his or her part.' See. e.g,, Disco v. Board of 

' In Buckley v. Wordal, 262 Mont. 306, 865 P.2d 241 (1993), 
the Montana Supreme Court considered the joint ownership issue 
in connection with a protest petition for a rural improvement 
district. Mont. Code Ann. § 7-12-2109 requires that this form 
of protest petition "be signed by all owners of the property." 
The Court found that all the owners listed on the assessment 
roll for property held jointly must sign in order for their 
property to be included in the protest. Furthermore, one joint 
owner may not sign for another without a written power of 
attorney. 

' As previously discussed, Mont. Code Ann. § 76-2-205 (6) 
applies to the initial zoning of property. The Flathead County 
situation does not involve the policy consideration whereby a 
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Selectmen of Amherst, 347 A.2d 451 (N.H. 1975); Chapman v. 
County of Will, 304 N.E.2d 287 (Ill. 1973); Bonner v. City of 
Imperial. 32 N.W.2d 267 (Neb. 1948) (where one joint tenant 
files objection and another does not a presumption arises that 
the objecting tenant did so as the representative of the joint 
tenancy; this presumption prevails unless the contrary is made 
to appear). 

The other line of cases holds that all owners must sign a 
protest to allow property held jointly or in common to be 
included as part of a calculated protest area. The reasoning of 
these cases varies; several courts have recognized that one 
cotenant is not the "owner" of the property for purposes of 
these statutes. ~ Woldan y. City of Stamford, 164 A.2d 306 
(Conn. C.P. 1960); Warren y. Borawski, 37 A.2d 364 (Conn. 1944); 
Marks v. Bettendorf's, Inc., 337 S.W.2d 585, 595 (Mo. Ct. App. 
1960); Newton y. Borough of Emporium, 73 A. 984, 985 (Pa. 1909). 

Mont. Code Ann. § 76-2-205 (6) refers specifically to the 
"freeholders representing 50\ of the titled property ownership." 
The general rule is that one freeholder holding a joint or 
common interest in property may not bind or represent the other 
joint or common owner without proof of consent or authority. 
20 Am. Jur. 2d Cotenancy and Joint Ownership §§ 2, 103 (1995). 
In the absence of such proof, I conclude that the single 
signature of a husband or wife or other joint property owner on 
a protest filed under Mont. Code Ann. § 76-2·205(6) is 
insufficient to include commonly or jointly held property in the 
area of the calculated protest. Where both husband and wife, or 
several partners, are listed on the assessment rolls for a 
particular tract of land, all owners must be present on the 
protest before the land may be included within the area of the 
calculated protest. To find otherwise presumes that one 
protesting co-owner or partner represents the interests and 
better judgment of the silent co-owner or partner; such an 
undocumented presumption may be misleading and erroneous. 

With regard to condominium ownership, courts agree that a 
condominium owner or purchaser has the right to have the 
proportionate share of the freehold interest in the land within 
the particular development included in the protest calculation. 
~Gentry v. City of Norwalk, 494 A.2d 1206 (Conn. 1985); ~ 
Keys Citizens Ass•n. Inc. v. Schloesser, 407 So. 2d 1051 (Fla. 
Diet. Ct. App. 1981) . I find this reasoning persuasive. To 
require all ·condominium owners to file protests in order to 
allow inclusion of their undivided interest in the freehold 
estate would essentially disenfranchise these property owners 
from operation of Mont. Code Ann. § 76-2-205(6). 

joint or common owner is exercising a duty to protect the 
stability and continuity of existing zoning regulation of land 
held in joint or common ownership. 
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THEREFORE, IT IS MY OPINION: 

1. Mont. Code Ann. § 76-2-205(6) enlarges "protest 
rights" for freeholders whose property is classified 
for real property tax purposes as agricultural or 
forest land, where their combined title ownership 
represents 50 percent of the total property ownership 
within the proposed or revised zoning district. These 
enlarged protest rights supplement the protest rights 
provided to 40 percent of freeholders within the 
district whose names appear on the last- completed 
assessment roll. 

2. The phrase "freeholders representing 50 percent of the 
titled property ownership" within Mont. Code Ann. 
§ 76-2-205 (6) requires that all owners of property 
held in joint or common ownership join in the protest 
for the area of the parcel to be included in the 
calculation of the protest area. Condominium owners 
or purchasers are entitled to have their proportionate 
share of the freehold interest in the land area of the 
particular development included in the calculation of 
the protest area. 

jpm/gs/dm 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE Petition of 
Henry Matthies Regarding Section 

.15-30-103, MCA 

TO: All Interested Persons 

lNTRODUCTlON 

Docket No. D0-95-18 
DECLARATORY RULING 

1. On September 19, 1995, the Montana Department of 
Revenue, (Department), received a Petition for Declaratory 
Ruling from Henry Matthies, (Petitioner). The mailing address 
of the Petitioner is 1603 Valley Drive, Laurel, Montana 59044. 

2. The facts upon which a ruling will be made are as 
follows: 

3. Petitioner seeks declaratory ruling raising the issue 
of how 15-30-103, MCA, would apply to him. The petition states 
Petitioner is a citizen ot the state of Montana and Petitioner 
earns a living within Montana. Petitioner's basic argument is 
that Petitioner's income is a form of property. As a result, an 
income tax is a form of property tax. The petition is unclear 
on this point but. presumably the Petitioner argues that an 
income tax is invalid as it violates the basic rules of 
uniformity required of property taxes. Further, the income tax 
interferes with the right of a person to receive and own 
property. 

4. Whether the tax imposed by 15-30-103, MCA, is imposed 
on individuals, property, acts and events, or rights and 
privileges. 

SHORT ANSWER 

5. The legislature is free from constitutional limitations 
as to the form of taxation it may choose to enact for the 
support of state government. Section 15-30-102, MCA, is clear 
expression of the legislative intent that the state income tax 
is not to be construed as a tax on property. 

DISCUSSION 

6. Pursuant to 2-4-501, MCA, any person may seek a 
declaratory ruling from an administrative agency concerning the 
applicability of a statutory provision. The Petitioner in this 
proceeding presents a Gordian knot issue concerning the 
applicability of 15-30-103, MCA to the Petitioner Rather than 
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attempt to undue the tangled verbiage of the Petitioner's 
argument the Department following the example of Alexander will 
cut through it. 

The issues of whether income is property and whether this 
state's income tax is in effect a property tax were resolved 60 
years ago and at the time when the income tax was first enacted. 
The issue presented by the Petitioner's request for Declaratory 
Ruling was first addressed in an original proceeding commenced 
in the Montana Supreme Court in June of 1913. O'Connell v. 
State Bd. of Equalization, 95 Mont. 91, 25 P.2d 114 (1933) In 
this original proceeding before the Montana Supreme Court, Brian 
O'Connell challenged Chapter 181, Law of 1933. Chapter 181, 
approved March 16, 1933, adopted the Montana Income tax. The 
Supreme Court in its opinion takes great pains to point out that 
Chapter 181 "very closely approximates" the Idaho Act adopting 
Idaho's state income tax. The Court further points out that the 
Idaho Supreme Court upheld the constitutionality of the Act in 
the case of Diefendorf v. Gallet, 51 Idaho 619, 10 P.2d 307, and 
since the Montana Act and the Idaho Act are virtually identical, 
the Montana Supreme Court would rely on the 1daho Court • s 
decision. 

In addressing the issue of whether the income tax was a 
property tax the Montana Court held: 

It is not necessary for us to declare the exact nature 
of the income tax under consideration. It is apparent 
that the legislature of the state of Montana intended 
to enact an income tax and did not intend that it 
should be considered as a property tax law. It is 
also apparent that the legislature, by the adoption of 
the statute from the state of Idaho, took the statute 
with the Idaho Construction, which was to the effect 
that it was an excise tax. 

O'Connell, p. 113. The Supreme Court pointed out that the 
Legislature had taken the extra step of "independently 
expressing legislative intent" that for purposes of the income 
tax the taxpayer's income was not to be considered property. 
Section 15-30-102, MCA, provides that: 

Construction of net income. For the purpose of 
raising revenue, the net income required to be shown 
on returns under this chapter and taken as the basis 
for determining the tax hereunder shall not be 
classified or held or construed to be property. All 
income except what has been expressly exempted under 
the provisions of this chapter and income nol 
permitted to be taxed under the constitution of this 
state or the constitution or laws of the United States 
shall be included and considered in determining the 
net income of taxpayers within the provisions of this 
chapter. 
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In conclusion the Supreme Court in 0' Connell, held that the 
Montana Constitution did not place any limitation upon the 
Legislature in either choice to enact an income tax or to 
legislatively determine that the income to be taxed was not to 
be considered property. 

It is important to note that, if section 17, supra, 
[Art. XII, section 17, Mont. Cont. 1889.] does not 
limit the legislature in the particular under 
consideration, then the general power of the 
legislature to enact legislation, as discussed earlier 
in this opinion, comes into effect, and the 
legislature, in the absence of the restriction, was 
just as free in that particular as was the Idaho 
legislature under its permissive constitutional 
authority. In that event the legislature was free to 
enact Chapter 181, and it follows that the provisions 
of section 1 and section 17 of Article XII are not 
prohibitive, because the same degree of uniformity is 
not required in the case of an excise tax or in the 
case of an income tax state that is required in one 
providing for a levy upon "property." 

O'Connell, p. 113. The holding in O'Connell, that the income 
tax is not a tax on property was followed by the Supreme Court 
in Poorman v. St. Bd. of Egualization, 99 Mont. 543, 45 P.2d 307 
(1935); Mills v. St. Bd. of Egualization, 97 Mont. 13, 33 P.2d 
563 (1934) and cited with approval in St. v. Toomey, 135 Mont. 
335 P.2d 1051 (1958). 

While the O'Connell, case was decided in 1933 under the 
1889 constitution there has been no change in the constitutional 
and legislative framework under the current Montana Constitution 
which would have the effect of changing the Supreme Court's 
O'Connell decision. In considering the issue of whether the 
legislature could adopt a statewide property tax for support of 
the public schools the Montana Supreme Court held the Montana 
constitution was document of limitation rather than a grant of 
authority just as the Supreme Court held in 1933 in O'Connell. 
State ex rel. Woodahl v. Straud, et al., 164 Mont. 141, 147, 520 
P.2d 776 (1974). Further, just as in O'Connell, the Supreme 
Court held that the constitution imposes no restrictions upon 
the legislature as to its choice of taxation. On the 
constitutional issue the Court held: 

Here, it should be recalled that a state constitution, 
such as Montana's, is a document of limitation rather 
than of grant and accordingly a statute must 
contravene some express or implied limitation of that 
constitution to be invalid. 

Woodahl, p. 147. On the issue of constitutional limitations on 
the legisldture the Court. held: 
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The only mandate contained in Art. X, Sec. 1 (3), 
Montana Constitution 1972, is that the legislature 
fully fund the state's share of the cost of basic 
education. It is silent as to the means the 
legislature may employ for this purpose. By enacting 
Chapter 355, the legislature elected to employ a 
statewide property tax. While the wisdom of that 
legislative choice may be questioned, its 
constitutional validity may not. That other sources 
of revenue may be available, such as severance, 
excise, and sales taxes as suggested, is true. But 
the legislature has chosen property taxes to the 
dismay of many property owners. As our foregoing 
discussion indicates, the legislature could adopt a 
property tax and having done so it is free to use the 
proceeds realized by the tax for any public purpose, 
including fulfillment of the duty to fund public 
education. 

Woodahl, p. 149. 

DECLARATORY RULING 

7. Therefore, it is just as true today as it was in 1913, 
the Montana Constitution does not limit the legislature's choice 
as to the form of taxation it may enact. As a result, the 
Supreme Court's decision in O'Connell, remains as viable today 
as when it was decided in 1933. The legislature has chosen 
through the enactment of 15··30·102, MCA, to specifically provide 
that for purposes of applying t:he income tax a resident's income 
shall not be const:rued as property. Since there is no 
constitutional limitation on that choice the legislature's 
const:ruction of income must be upheld. Therefore, it: is the 
declaratory ruling of the Department of Revenue that Petitioner, 
as a resident of the state of Montana, is subject to tax upon 
the Petitioner's income regardless of the source of character· of 
that income pursuant to 15-30-103, MCA. 

DATED this Jf/i.,_day of July, 1996. 

ftld£/' 
MICK .ROBINSON -···---····· 
Director 
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CERTIFICATE OF MAILING 

I her·eby certify that on the ,J.SI-~ day of July, 1996, a true 
and correct copy of the foregoing has been served by placing 
same in the United States Mail, postage prepaid, addressed as 
follows: 

Henry Matthies 
1603 Valley Drive 
Laurel, Montana S9044 
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NOTICE OF FYNCIIONS OF AQMINISTRAIIVE CODE CQMMIIT§§ 

The Administrative Code Committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue Oversight Committee. 

The Administrative Code Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana !A&Ml is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register iMA&l is a soft 
back, bound publication, issued twice~monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of the Administrative Rules of M9ntana !A&Ml ; 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through 
March 31, 1996. This table includes those rules adopted during 
the period April 1, 1996 through June 30, 1996 and any proposed 
rule action that was pending during the past 6-month period. (A 
notice of adoption must be published within 6 months of the 
published notice of the proposed rule.) This table does not, 
however, include the contents of this issue of the Montana 
Administrative Register (MAR) . 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through March 31, 1996, this 
table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1995 and 1996 Montana Administrative Registers. 

To aid the user, the Accumulative Table includes rulemaking 
actions of such entities as boards and commissions listed 
separately under their appropriate title number. These will 
fall alphabetically after department rulemaking actions. 
Accumulative Table entries will be listed with the department 
name under which they were proposed, e.g., Department of Health 
and Environmental Sciences as opposed to Department of 
Environmental Quality. 

GENERAL PROVISIONS, Title 1 

1.2.419 Filing, Compiling, Printer Pickup and Publication of 
the Montana Administrative Register, p. 2239, 2694 

APMINISTRATION. Department of. Title 2 

2.6.101 

2.11.101 

2.21.507 
2.21.1101 

2.21.1201 
2.21.1601 

2.21.1711 

2.21.1802 

Insurance Requirements for Independent Contractors, 
p. 705 
and other rule - Solicitation - Access Limitations, 
p. 1, 544 
Jury Duty and Witness Leave, p. 2313, 131 
and other rules - The Education and Training Policy, 
p. 2317, 132 
and other rules - Personnel Policy, p. 945, 1635 
and other rules The Alternate Work Schedules 
Policy, p. 2321, 134 
and other rule - Overtime and Nonexempt Compensatory 
Time, p. 2544, 404 
and other rules Exempt Compensatory Time, p. 2~46, 

405 
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2.21.3703 

2.21.3901 

2.21.4906 

2.21.5006 
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Decedent's Warrants, p. 2319, 136 
and other rules Recruitment and selection, 
p. 2553, 406 
and other rules - The Employee Exchange/Loan Policy, 
p. 2315, 137 
and other rules ~ The Moving and Relocation Expenses 
Policy, p. 2311, 139 
and other rules - Reduction in Work Force, p. 2548, 
407 

(Public 
I 

Employees' Retirement Board) 

2.43.411 

2.43.808 

Service Purchases by Inactive 
p. 1721, 2386 
and other rules - Service in the 
Job Sharing - Retirement Incentive 
408 
Mailing Information on Behalf 
Organizations, p. 481 

Vested Members, 

National Guard -
Program, p. 2323, 

of Non-profit 

(State Tax Appeal Board) 
2.51.307 Orders of the Board, p. 703, 1295 

(State Compensation Insurance Fund) 
I and other rule - Pol icy Charge - Minimum Yearly 

Premium, p. 1067, 1792 
2.55.321 and other rules- Premium Rate Setting, p. 2558, 410 
2.55.408 Retrospective Rating Plans, p. 1770 

AGRICULTURE. Department of. Title 4 

I-XVI 

4.3.401 

4.9.101 

4.12.1428 
4.12.3402 

Emergency Adoption - Imposing a Quarantine on the 
Importation of Grain Into Montana, p. 898 
and other rule - Spread of Late Blight Disease of 
Potatoes - Civil Penalties - Matrix, p. 3, 900 
Preventing the Introduction of Noxious Weed Seeds 
from Forage in the State, p. 830, 1361 
and other rules Registration Requirements 
Applicator Classifications and Requirements 
Student Loans - Wheat and Barley Food and Fuel 
Grants - Restriction of Pesticide Rules - Endrin -
1080 Livestock Protection Collars - Registration and 
Use of M-44 Sodium Cyanide Capsules and M-44 Devices 

Rodenticide Surcharge and Grants Montana 
Agricultural Loan Authority - Agriculture Incubator 
Program, p. 2714, 545, 667 
and other rules - Wheat and Barley Committee Rules, 
p. 1343, 1826 
Assessment Fees on All Produce, p. 2712, 546 
Seed Laboratory Analysis Fees, p. 2084, 262 

STATE AUDITOR, Title 6 

15-8/8/96 

Securities Regulation on the Internet, p. 1346, 1828 
Supervision, Rehabilitation and Liquidation of State 
Regulated Employer Groups, p. 1470, 2134, 2468 
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I-IV 

I-V 

I -X 
I-XIV 

6.2.103 

6.6.401 

6.6.503 

6.6.1101 

6.6.1104 

6.6.1506 
6.6.2001 

6.6.2007 

6.6.2301 

6.6.2901 

6.6.3201 

6.6.3802 

6.6.4001 

6.6.4102 

6.6.4102 

6.6.5001 

6.10.102 

6.10.122 
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Long Term Care Standards for Marketing 
Nonforfeiture 

2242, 143 
Appropriate Sale Criteria 
Requirements - Forms, p. 1729, 
Regulation of Managed Care 
p. 1819, 2675 

Community Networks, 

Actuarial Opinion, p. 842, 1371 
Medicare Select Policies and Certificates, p. 9, 
907, 1645 
and other rules Procedural Rules of 
Auditor's Office, p. 1227, 1636 
and other rules - College Student Life 
p. 2573, 264 

the State 

Insurance, 

and other rules - Medicare Supplement Insurance, 
p. 947, 1637 
and other rules Credit Life Disability 
Insurance, p. 955, 1646 
Limitation of Presumption of Reasonableness of 
Credit Life - Disability Rates, p. 7, 746, 1131 
Premium Deferral and Cash Discounts, p. 2722, 413 
and other rules Unfair Trade Practices on 
Cancellations, Non-renewals, or Premium Increases of 
Casualty or Property Insurance, p. 2720, 414 
and other rules Unfair Trade Practices on 
Cancellations, Non-renewals, or Premium Increases of 
Casualty or Property Insurance, p. 869, 1370 
and other rules - Montana Insurance Assistance Plan, 
p. 2448, 265 
and other rules - Prelicensing Education Program, 
p. 2444, 266 
and other rules Pricing of Noncompetitive or 
Volatile Lines, p. 2446, 267 
and other rule Trust Agreement Condit ions 
Conditions Applicable to Reinsurance Agreements, 
p. 2718, 415 
Valuation of Securities other 
Specifically Referred to in Statutes, 

than those 
p. 2575, 268 

Continuing 
Producers and 

and other rules Fee Schedules 
Education Program for Insurance 
Consultants, p. 963, 1661 
and other rule Insurance Licensee Continuing 
Education Fees Continuing Education Program 
Administrative Rule Definitions, p. 2325, 2793 
and other rules Small Employer Health Benefit 
Plans and Reinsurance, p. 1472, 2127, 141 
and other rules - Securities Regulation, p. 2724, 
1133 
Securities Regulation 
Records, p. 15, 1136 

Broker-Dealer Books and 

(Classification Review Committee) 
6. 6. BOO 1 and other rules Informal Advisory Hearing 

Procedure - Agency Organization - Adoption of Model 
Rules Definitions Administrative Appeal of 
Classification Decision - General Hearing Procedure 

Updating References to the NCCI Basic Manual for 
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Workers' Compensation and Employers' Liability 
Insurance, 1980 Edition, p. 985, 2138, 2682 
Updating References to the NCCI Basic Manual for 
Workers Compensation and Employers Liability 
Insurance, 1996 ed., p. 1348, 1827 
Updating References to the NCCI Basic Manual for 
Workers Compensation and Employers Liability 
Insurance, 1996 ed., p. 866, 1372 
Updating References to the NCCI Basic Manual for 
Workers' Compensation and Employers' Liability 
Insurance, 1996 ed., p. 2728, 547 

COMMERCE, peoartment of, Title 8 

8.2.207 

8.2.208 

General Rules of the Department - Process Servers -
Polygraph Examiners - Private Employment Agencies -
Public Contractors, p. 2175, 2794 
Renewal Dates, p. 346, 1373 

(Board of Alternative Health Care) 
I Vaginal Birth After Cesarean (VBAC) Delivery, 

p. 348, 1829 
8.4.505 and other rule ~ High Risk Pregnancy - Conditions 

Which Require Physician Consultation, p. 1377, 2684 

(Board of Athletics) 
8.8.2804 and other rules - Athletic Events - Participants, 

p. 969, 1664 

(Board of Barbers) 
8.10.403 and other rules Barbers, Barber Shops and Barber 

Schools, p. 1432 

(Board of Chiropractors) 
8.12.601 and other rules - Chiropractors, p. 974 

(Board of Clinical Laboratory Science Practitioners) 
8.13.304 and other rules - Practice of Clinical Laboratory 

Science, p. 350, 1296 

(Board of Cosmetologists) 
8.14.802 License Examinations, p. 871 
8.14.802 Emergency Amendment - License Examinations, p. 416 

(Board of 
8.16.405 
8.16.408 

15-8/8/96 

Dentistry) 
and other rule - Fee Schedules, p. 1823, 2686 
and other rules - Applications to Convert Inactive 
Status Licenses to Active Status Licenses - Dental 
Hygienists Definitions Use of Auxiliary 
Personnel and Dental Hygienists Dental 
Auxiliaries, p. 1380, 2469, 2795 
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(Professional and Occupational 
8.19.101 and other rules -

Licensing Bureau) 
Transfer from the Department of 
Prevention and Investigation, 

(Board of 
8.22.501 

8.22.703 

8.22.703 

(Board of 
8.28.401 

8.28.911 

(Board of 
I 

8.32.304 

8.32.413 

Justice Fire 
p. 1825, 2087, 748 

Horse Racing) 
and other rules - Definitions - General Provisions -
Claiming, p. 217, 763 
and other rule - Exercise Persons - Pony Persons, 
p. 1350, 1964 
and other rules - Horse Racing Industry, p. 2178, 
2796 

Medical Examiners) 
and other rules Physician Acupuncturist 
Emergency Medical Technician - Physician Assistant­
Certified Podiatrist Nutritionist Licensure, 
p. 1736, 2480, 144, 269 
and other rule - Nutritionists, p. 616 

Nursing) 
Temporary Practice Permits for Advanced Practice 
Registered Nurses, p. 2450, 419 
and other rules Advanced Practice Registered 
Nursing - Licensure by Examination - Re-examination 

Licensure by Endorsement Foreign Nurses 
Temporary Permits - Inactive Status - Conduct of 
Nurses Fees - Duties of President Approval of 
Schools - Annual Report, p. 2181, 418 
Conduct of Nurses, p. 353, 1489 

(Board of Occupational Therapists) 
8.35.401 and other rules - Practice of Occupational Therapy, 

p. 1448, 1586 

(Board of 
8.39.202 

8.39.518 

Outfitters) 
and other rules- Outfitting Industry, p. 2327, 668, 
909 
and other rules - Fees - Moratorium Operations 
Plan Review, p. 1761, 2388, 2797, 145, 765 

(Board of Pharmacy) 
8.40.404 and other rules Fees Dangerous Drugs 

Transmission of Prescriptions by Facsimile, p. 1834, 
2689 

8.40.1601 

(Board of 
8.42.402 

and other rules Out-of-State Mail Service 
Pharmacies, p. 2339, 220, 1297 

Physical Therapy Examiners) 
and other rules - Examinations - Fees - Renewals -
Temporary Licenses Licensure by Endorsement 
Exemptions Foreign-Trained Applicants 
Unprofessional Conduct Disciplinary Actions, 
p. 1837' 2483 
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(Board of Plumbers) 
8.44.402 and other rules - Definitions - Fees - Medical Gas 

Piping Installation Endorsements, p. 1842, 2798 

(Board of Psychologists) 
I Licensure of Senior Psychologists, p. 2452, 151 

(Board of 
8.54.402 

8.54.402 

Public Accountants) 
and other rules Examinations Out-of-State 
Candidates for Examination - Education Requirements 
- Fees, p. 1460 
and other rules - Emergency Amendment - Examinations 

Out-of-State Candidates for Examination 
Education Requirements - Fees, p. 1490 

(Board of Radiologic Technologists) 
8.56.402 and other rules ~ Radiologic Technologists, p. 618, 

1138 

(Board of Realty Regulation) 
8.58.406A and other rules- Realty Regulation, p. 1609, 2397, 

2799 

(Board of Sanitarians) 
8.60.401 and other rules - Sanitarians, p. 626, 985, 1965 

(Board of 
8.63.504 

Passenger Tramway Safety) 
and other rule - Registration of New, Relocated or 
Major Modification of Tramways -· Conference Call 
Meetings, p. 633, 1299 

(Board of Veterinary Medicine) 
8.64.402 and other rule- Fees- Licensees from Other States, 

p. 2189, 2800 

(Building 
8.70.101 

8.70.101 
8.70.101 
8.70.108 

8.70.208 

(Weights 
8.77.107 

15-8/B/96 

Codes Bureau) 
Incorporation by Reference of Uniform Building Code, 
p. 707 
Emergency Amendment - Building Permit Fees, p. 676 
and other rules - Building Codes, p. 2342, 420 
and other rules - Incorporation by Reference of CABO 
One and Two Family Dwelling Code - Funding of Code 
Enforcement Programs Extension of Municipal 
Jurisdictional Area - Incorporation by Reference of 
Safety Code for Elevators and Escalators, p. 1475 
and other rule - Emergency Amendment - Funding of 
Code Enforcement Programs - Extension of Municipal 
Jurisdictional Area, p. 1494 

and Measures Bureau) 
and other rules Fees Commodities Random 
Inspection of Packages - Petroleum Products - Metric 
Packaging of Fluid Milk Products, p. 1845, 2486 

Montana Administrative Register 



(Consumer 
8.78.202 
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8.80.108 
8.80.307 

Affairs Office) 
and other 
Automobiles 
Operation of 

-2219-

rules Repair and Servicing 
Consumer Reporting Agencies 

Proprietary Schools, p. 1352 

and Financial Institutions Division) 
Limitations on Loans, p. 355 

of 

Dollar Amounts to which Consumer Loan Rate are to be 
Applied, p. 986 

(Local Government Assistance Division) 
8. 83.401 and other rules State Grants to Counties for 

District Court Assistance, p. 988, 1665 

(Board of Milk Control) 
8.86.301 Elimination of Minimum Wholesale and Retail Prices -

Producer Price Formulas, p. 2192, 2691 

(Local 
I & II 

Government Assistance Division) 
and other rules - 1996 Federal Community Development 
Block Grant Program - 1996 Treasure State Endowment 
(TSEPl Program - 1987 and 1988 Federal Community 
Development Block Grant Programs, p. 2454, 1300 

(Board of Investments) 
8. 97.715 and other rules - Municipal Finance Consolidation 

Program Montana Cash Anticipation Financing 
Program, p. 360, 766, 910 

(Economic Development Division) 
8. 99.401 and other rules - Microbusiness Advisory Council, 

p. 636 

(Board of 
8 .111. 303 

8.111.305 

(Board of 
8.122.601 

Housing) 
and other rules - Financing Programs - Qualified 
Lending Institutions - Income Limits - Loan Amounts, 
p. 2202' 2801 
and other rules Lending Institutions Loan 
Servicers, p. 2577, 679 

Science and Technology Development) 
Application Procedures for a Seed Capital Technology 
Loan Submission and Use of Executive Summary, 
p. 2204, 548, 912 

(Montana Lottery) 
8.127.407 and other rule - Retailer Commission - Sales Staff 

Incentive Plan, p. 1479 

EQUCATION. Title 10 

(Office of Public Instruction) 
10.20.201 and other rules - School Finance - Budgeting and 

Funding, p. 1230 
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Public Education) 
Class 7 American Indian Language and Culture 
Specialist, p. 2089, 2803 
Test for Certification, p. 2457, 680 
Endorsement Information, p. 990, 1666, 1835 
and other rule - Class 3 Administrative Certificate 
- Class 5 Provisional Certificate, p. 1769, 2802 
Class 5 Provisional Certificate, p. 2377, 2802 

(Montana 
I-XIV 

Historical Society) 
Procedures that State Agencies Must Follow to 
Protect Heritage Properties and Paleontological 
Remains - Providing General Procedures which the 
State Historic Preservation Office Must Follow in 
Implementing Its General Statutory Authority, 
p. 1920 

(State Library Commission) 
10.102.5102 and other rule Allocation of Funding Between 

Arbitration of 
1374 

Federations and Grant Programs 
Disputes Within Federations, p. 18, 

FISH, WILDLIFE. AND PARKS. Department of. Title 12 

12.6.1604 

Application Process and Criteria for a Scientific 
Collectors Permit, p. 373, 1148 
and other rules - Regulation of Roadside Zoos - Game 
Bird Farms Fun Farms- Migratory Game Bird 
Avicultural Permits - Tattooing of Certain Captive 
Predators, p. 1002, 1839 

(Fish, Wildlife, and Parks Commission) 
12.4.102 Stream Access Definitions in Rules, p. 994, 1838 
12.6.901 Water Safety on Johnson and South Sandstone 

Reservoirs, p. 710, 1375 
12.6.901 Restriction of Motor-Propelled Water Craft on the 

Clark Fork River, p. 712, 1376 
12.6.901 Creating a No Wake Speed Zone near Rock Creek Marina 

in Fort Peck Reservoir, p. 2459, 270 
12.9.105 and other rules- Wild Turkey Policy- 10-80 Baits -

Reintroduction of Peregrine Falcon, p. 1014, 1842 

(Fish, Wildlife, and Parks Commission and Department of Fish, 
Wildlife, and Parks) 
I-XII and other rule Future Fisheries Program 

Categorical Exclusions, p. 1866, 153 
12.2. 304 and other rules Natural Resources Policies 

Public Participation, p. 997, 1836 
12.3.104 and other rules - Licensing, p. 221, 768 
12.3.107 and other rules - Issuance of Hunting, Fishing and 

Trapping Licenses, p. 991, 1837 
12.4.202 and other rules Hunter Access and Landowner 

Incentives Under the Block Management Program, 
p. 483, 1139 
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12.8.101 

12.9.208 

-2221-

and other rules - Fish Ladders - River Restoration 
Program, p. 1007, 1840 
and other rules State Park System State 
Recreational Waterway System - Cultural Resources, 
p. 1011, 1841 
Abandonment of the Skalkaho Game Preserve, p. 2731, 
549 

HEALTH AND ENVIRONMENTAL SCIENCES. DeEartment of. Title 16 

I-VII Aboveground Tanks Minimum Standards for 
Aboveground Double-walled Petroleum Storage Tank 
Systems, p. 1087, 2491 

16.45.402 and other rule- Underground Storage Tanks -Minimum 
Standards for Underground Piping, p. 1081, 2488 

16.45.1101 and other rule- Underground Storage Tanks -Minimum 
Standards for Double-walled UST Systems, p. 1084, 
2489 

ENVIRONMENTAL OVALITY. Department of. Title 17 

16.2.101 

16.40.101 

16.44.101 

17.54.102 

(Board of 
I 

I-IX 

16.8.701 

16.8.701 

16.8.704 

16.8.705 

and other rules - MEPA - Transfer of Department of 
Health and Environmental Sciences and Department of 
State Lands Procedural Rules for the Montana 
Environmental Policy Act, p. 1497 
and other rules - Occupational Health - Transfer 
from Department of Health and Environmental Sciences 
- Radiation Control - Occupational Health, p. 433, 
681 
and other rules - Hazardous Waste - Transfer from 
Department of Health and Environmental Sciences -
Hazardous Waste Management, p. 2416 
and other rules - Updating Federal Incorporations by 
Reference, p. 20, 1382 

Environmental Review) 
Water Quality - Temporary Water Standards for Daisy 
Creek, Stillwater River, Fisher Creek, and the 
Clark's Fork of the Yellowstone River, p. 1652, 
1872, 2211, 1049 
Air Quality - Incorporating Federal Transportation 
Conformity Rules - Adopting Interagency Consultation 
Procedures, p. 1772 
and other rules - Air Quality - Adopting the Current 
Federal Definition of Volatile Organic Compounds, 
p. 1019, 1843 
and other rules - Air Quality - Volatile Organic 
Compounds Definitions, p. 1645, 2410 
and other rules Air Quality Updating the 
Incorporations by Reference and References to the 
MCA to the Most Recent Regulations and Statutes -
Combining Certain Provisions of the Air Quality 
Rules, p. 1034, 1844 
and other rule - Air Quality - Replacing Equipment 
Due to Malfunctions, p. 1640, 2411 
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16.8. 1101 

16.8.1102 

16. 8. 1107 

16.8.1301 

16.8.1402 

16.8.1414 

16.8.1419 

16.8.1429 

16.8.1903 

16.8.1903 

16.8.2026 
16.20.603 

17.)0.640 

26.2.641 

26.4.107M 
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and other rules - Air Quality - Adding Human Health 
Risk Assessment to the Preconstruction Permit 
Application Requirements for Incineration Facilities 
Subject to 75-2-215, MCA, p. 1026 
and other rules - Air Quality - Allowing Existing 
Facilities Flexibility to make Minor Changes without 
Revising their Air Quality Preconstruction Permits, 
p. 1775 
Air Quality Public Review of Air Quality 
Preconstruction Permit Applications, p. 488, 1149 
and other rule - Air Quality - Open Burning in 
Eastern Montana, p. 1634, 2412 
and other rule - Air Quality - Particulate Emission 
Limits for Fuel Burning Equipment and Industrial 
Processes, p. 1636, 2413 
Air Quality Sulfur Oxide Emissions from Lead 
Smelters, p. 1644, 2414 
Air Quality Fluoride Emissions Phosphate 
Processing, p. 1017, 1852 
and other rule - Air Quality - Adopting Federal 
Regulations for the Administration of Maximum 
Achievable Control Technology Standards, p. 1024 
and other rule - Air Quality - Air Quality Operation 
Fees - Air Quality Permit Application Fees, p. 1928 
and other rule - Air Quality - Air Quality Operation 
Fees - Air Quality Permit Application Fees, p. 1648, 
2415 
Air Quality - Acid Rain, p. 1022, 1853 
and other rules Water Quality Surface and 
Groundwater Water Quality Standards - Mixing Zones -
Nondegradation of Water Quality, p. 2212, 555 
and other rules - Water Quality - Water Quality, 
p. 1047, 1854 
and other rules - MEPA Montana Environmental 
Policy Act for the Department of State Lands, 
p. 491, 1150 
and other rules Hard Rock Enforcement 
Penalties, p. 1786 

(Department of Environmental Quality and Board of Environmental 
Review) 
16. 16.101 and other rules - Water Quality - Transfer from 

Department of Health and Environmental Sciences -
Water Quality, p. 493, 1499 

(Petroleum Tank Relief Compensation Board) 
16.47.101 and other rules Petroleum Tank Release 

Compensation Board, p. 1587 

TRANSPORTATION, Department of, Title 18 

15-6/6/96 

and other rules - Establishing Refund Percentages 
for PTO or Auxiliary Engines - Motor Fuels, p. 2733, 
913 
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18.8.101 

18.12.501 
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Staggered Registration of Motor Carriers with 
Multiple Fleets of Vehicles, p. 1773, 2422 
and other rules - Motor Carrier Services Program, 
p. 714, 1971 
and other rules - Aeronautical Powers and Duties, 
p. 1943 

(Transportation Commission) 
18.6.202 and other rules - Outdoor Advertising Regulations, 

p. 39, 1855 
18.6.211 Application Fees for Outdoor Advertising, p. 2091, 

158 

(Department 
I-VII 

of Transportation and Transportation Commission) 
Debarment of Contractors Due to Violations of 
Department Requirements Determination of 
Contractor Responsibility, p. 1930 

CORRECTIONS. Department of. Title 20 

(Board of Pardons and Parole) 
20.25.101 and other rules- Revision of the Rules of the Board 

of Pardons and Parole, p. 2461 

JUSTICE, Department of. Title 23 

I -VII I 

l··X 

23.4.201 

23.5.101 

(Board of 
23.14.401 

23.14.405 

Notice of Proposed 
Publ-ic Advantage 
Columbus Hospital 
Center, p. 1481A 

Amendments to the Certificate of 
and Approving the Merger of 
and Montana Deaconess Medical 

Notice of Application for 
Advantage by the Columbus 
Deaconess Medical Center, 
p. 2579 

Certificate of Public 
Hospital and Montana 

Great Falls, Montana, 

Handling, Collection, Transportation, Sampling and 
Storage of Blood Samples for DNA Indexing, p. 1605 
Operation, Inspection, Classification, Rotation and 
Insurance of Tow Trucks, p. 503 
and other rules - Adoption of the 1994 Uniform Fire 
Code and the 1994 Edition of the Uniform Fire Code 
Standards, p. 1497, 439 
and other rules Administration of Preliminary 
Alcohol Screening Tests - Training of Peace Officers 
Who Administer the Tests, p. 2093, 2805 
and other rules - Adoption of Subsequent Amendments 
to Federal Rules Presently Incorporated by Reference 
- Motor Carrier and Commercial Motor Vehicle Safety 
Standard Regulations, p. 2380, 2807 

Crime Control) 
and other rules Peace Officers Standards and 
Training - DARE Trust Fund, p. 1260 
Peace Officers with Out-of-State Experience Who Seek 
Certification in Montana, p. 2745, 556 
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and other rules - Training and Certification of Non­
Sworn Officers and Coroners, p. 1873, 271 
and other rules Peace Officer Standards and 
Training Advisory Council Revocation and/or 
Suspension of Peace Officer certification, p. 1883, 
2811 

LABOR AND INDUSTRY. Department of, Title 24 

I 

I 

I-III 

I-V 

I-XI 

I-XVII 

24.12.201 
24.14.101 
24.16.9007 

24.21.414 

24.21.414 

24.28.101 

24.29.706A 

24.30.102 

24.30.2542 

24.31.101 

and other rules Unemployment Insurance Case 
Procedures Employment Status (Independent 
Contractor] Issues, p. 1051, 1667 
and other rules - Procedure in Workers' Compensation 
Matters Employment Status (Independent 
contractor], p. 1061, 1673 
and other rules - Wage Claim Procedures - Employment 
Status [Independent Contractor] Issues, p. 1056, 
1668 
Workers' Compensation Administrative Assessment, 
p. 1609 
and other rule 
Contractors from 
p. 725, 1303 

Exempt ion of Independent 
Workers' Compensation Coverage, 

Creating One Process for Determining All Employment 
Status Issues, Including that of Independent 
contractor, p. 1070, 1676 
and other rules - Workers' Compensation Plan Number 
One (Plan 1] Requirements and Eligibility, p. 512, 
1151 
and other rules- New Horizons Program, p. 2747, 560 
and other rules - Maternity Leave, p. 2749, 561 
Prevailing Wage Rates Building Construction, 
p. 873, 1669 
Adoption of Wage Rates for Certain Apprenticeship 
Programs, p. 875 
Wage Rates for Certain Apprenticeship Programs, 
p. 1887' 2812 
and other rules - Workers' Compensation Mediation, 
p. 2216, 2818 
and other rules - Transfer of Independent Contractor 
Rules to ARM Title 24, Chapter 35, p. 1863 
and other rules - Occupational Safety and Health 
Standards for Public Sector Employment - Logging 
Safety for Public Sector Employment, p. 2581, 273 
and other rules Safety Culture Act Safety 
Committee, p. 1542, 445 
and other rules Crime Victims Compensation 
Program, p. 2751, 562 

(Workers' Compensation Judge) 
24.5.316 and other rules - Procedural Rules, p. 50, 557 

(Human Rights Commission) 
24.9.801 and other rules - Proof of Discrimination, p. 1790 
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STATE L8NDS. Department of, Title 26 

(Board of 
26.4.161 

Land Commissioners and Board of Environmental Review) 
Requirement for an Operating Permit for Hard Rock 
Mills that are not Located at a Mine Site and that 
use Cyanide, p. 1102, 2498 

LIVESTOCK, Qepartment of, Title 32 

8.79.101 and other rules - Transfer of Milk Control Bureau 
and Board of Milk Control Rules to the Department of 
Livestock, p. 456 

(Milk Control Bureau) 
8.79.101 and other rules -Definitions for the Purchase and 

Resale of Milk - Transactions Involving the Resale 
of Milk - Regulation of Unfair Trade Practices, 
p. 2585, 455 

(Board of 
32.3.121 

32.3.201 

(Board of 
8.86.301 

8.86.301 

32.8.103 

Livestock) 
and other rules - Disease Control - Animal Feeding, 
Slaughter, and Disposal - Fluid Milk and Grade A 
Milk Products - General Licensing and Provisions -
Marketing of Livestock - Branding and Inspection, 
p. 376, 1864 
and other rules - Importation of Animals and semen 
into Montana - Brucellosis - Tuberculosis - Poultry 
- Animal Identifications - Control of Biologics -
Rendering Plants - Vehicles and Equipment - Animal 
Health Requirements for Livestock Markets - Official 
Tuberculin Tests, p. 1803 

Milk Control) 
Wholesale Prices for Class I, II and III Milk, 
p. 641 
Elimination of Minimum Wholesale and Retail Prices -
Producer Price Formulas, p. 2192, 2691 

Circumstances Under Which Raw Milk May be Sold for 
Human Consumption, p. 2222, 769 

MILITARY AFFAIRS. Department of, Title 34 

34.3.101 and other rules - Emergency and Disaster Relief 
Policy, p. 1482 

NATURAL RESOURCES AND CONSERVATION. Department of. Title 36 

I 

I 

I -VII 

Reject, Modify, or Condition Permit Applications in 
the Houle Creek Basin, p. 1952 
Reject, Modify, or Condition Permit Applications in 
the Sixmile Creek Basin, p. 1893, 2693 
Resolution of Disputes over the Administration of 
the Yellowstone River Compact, p. 1078, 1866 
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I-X 

26.2.101 

26.2.201 

26.2.628 

26.6.402 

36.2.201 
36.2.401 

36.2.608 

36.6.101 

36.12.102 

36.12.1101 

36.19.101 

36.20.102 
36.24.101 

(Board of 
26.2.301 

26.2.502 

36.2.803 

36.10.115 
36.11.102 

-2226-

All Activities on Classified Forest Lands Within 
Montana during the Legal Forest Fire Season - Debris 
Disposal - Fire Prevention on Forest Lands, p. 877, 
1502 
Department of State Lands Model Procedural Rule, 
p. 1777, 274 
and others rules - Leasing or Other Use of State 
Lands - Sale of State Lands - Schedule of Fees -
Homesite and Farmyard Leases - Antiquities on State 
Lands - Ownership Records for Non School Trust Land, 
p. 225, 771 
and other rules Repeal of Department of State 
Lands Rules - Implementing the Montana Environmental 
Policy Act, p. 2098, 275 
and other rules - Christmas Tree Cutting - Control 
of Timber Slash and Debris - Fire Management and 
Forest Management, p. 2758, 59, 379 
Board Model Procedural Rule, p. 1776, 276 
and other rules - Minimum Standards and Guidelines 
for the Streambed and Land Preservation Act, p. 1946 
Fees for Environmental Impact Statements, p. 1891, 
2692 
and other rules Referendums for Creating or 
Changing Conservation District Boundaries 
Conservation District Supervisor Elections, p. 2755, 
772 
and other rule - Forms - Application and Special 
Fees, p. 1954 
Establishing Procedures for Collecting Processing 
Fees for Late Claims, p. 2763, 563 
and other rules - Reclamation and Development Grants 
Program, p. 228, 775 
and other rules - Weather Modification, p. 381, 1159 
and other rules - Wastewater Treatment Revolving 
Fund Act, p. 1778, 2423 

Land Commissioners) 
and other rules Rental and Royalty Charges on 
State Land - Surface Management - Sale of State Land 

Oil and Gas Leases Geothermal Resources 
Uranium Leasing Coal Leasing on State Land, 
p. 2753, 916 
Rental Royalty and Other Charges on State Land -
Transfer from Department of State Lands, p. 1157 
Categorical Exclusions to Consultation with the 
State Historic Preservation Office, p. 1820 

and other rules - Fire Management, p. 2760, 773 
and other rules - Christmas Tree Cutting - Control 
of Timber Slash and Debris, p. 59, 379, 774, 1865 

(Board of Land Commissioners and Department of Natural Resources 
and Conservation) 
26.7.703 and other rules - Citizen Participation in Agency 

Decisions, p. 1262 
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(Board of 
36.22.305 

Oil and Gas Conservation) 

36.22.1401 

and other rules Naming of Pools Illegal 
Production - Restoration of Surface - Regulations to 
Implement the Natural Gas Policy Act, p. 232, 1160 
and other rules - Underground Injection, p. 649, 
1308 

PUBLIC HEbLTH AND HVMAN SERYICES. Department of. Title 37 

I -v 

I-VI 

I -VII 

I-IX 

I -XI 

I-XIII 
I -XVII 
I-XXXV 

I-XL 

11.7. 103 

11.7.401 

11.7.510 

11.14.105 
11.14. 605 

11.16.128 

11.22.101 

l6.10.702A 

16.10.1501 

16.32.101 

Families Achieving Independence in Montana (FAIM), 
p. 1357 
Release of Confidential Records for State Mental 
Health Facilities, p. 1264 
Emergency Adoption - Families Achieving Independence 
in Montana (FAIM), p. 917 
Conditions for Contracts Funded with Federal 
Maternal and Child Health Block Grant Funds, p. 525 
and other rules - Chemical Dependency Educational 
Courses, p. 391, 1312 
Criteria for Patient Placement at the Montana 
Chemical Dependency Center, p. 1958 
Medicaid Self-Directed Personal Care Services, 
p. 1656' 2823 
and other rules - Medicaid Coverage - Reimbur~ement 
of Physical Therapy, Speech Therapy, Occupational 
Therapy and Audiology Services, p. 1089, 1687 
and other rules - Medicaid Coverage - Reimbursement 
of Therapeutic Family Care, p. 1302, 2501, 159 
Retirement Home Licensing Requirements, p. 734, 1867 
Home Infusion Therapy, p. 833 
and other rules - AFDC, Food Stamps and Medicaid 
Assistance Under the FAIM Project, p. 2591, 284, 566 
and other rules - Traditional JOBS Program - FAIM 
JOBS Program FAIM Employment and Training, 
p. 2619, 277, 564 
and other rules - Children in Foster Care, p. 2462, 
458 
and other rules Transfer to Department of 
Corrections - Juvenile Corrections, p. 1385 
Goal for Reducing the Percentage of Children in 
Foster Care for Two or More Years, p. 2224, 2792, 
1388 
Licensure of Day Care Facilities, p. 656, 1311 
Income Eligibility and Copayments for Day Care, 
p. 1827 
and other rule - Licensure of Adult Foster Care 
Homes, p. 529, 921 
and other rules - Purchased Services through Title 
XX Block Grants, p. 743, 1390 
Reduction of the Required Height of Water Risers in 
Trailer Courts, p. 2384, 161 
and other rules Swimming Pool Licensing 
Requirements, p. 2642, 1505 
and other rules - Procedures, Criteria and Reporting 
of the Certificate of Need Program, p. 1267, 1975 
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16.32.399K 

20.14.104 

46.6.405 

46.8.109 

46.10.108 

46.10.403 
46.11.112 

46.12.505 

46.12.505 

46.12.506 

46.12.590 

46.12.1222 
46.12.1919 

46.12.1930 

46.12.5002 

46.14 .'401 
46.30.507 

-2228-

Utilization Review in Medical Assistance Facilities, 
p. 234, 682 
and other rules 
Centers, p. 658, 1391 

Mental Health 

and other rules Vocational 
Financial Needs Standards, p. 2779, 
and other rules Developmental 
p. 1614 

Nursing Care 

Rehabilitation 
1320 

Disabilities, 

and other rules - AFDC Monthly Reporting - Budgeting 
Methods, p. 1898, 2499 
AFDC Assistance Standards, p. 1290 
and other rules - Food Stamp Budgeting Methods -
Monthly Reporting Requirements, p. 1895, 2500 
Medicaid Coverage - Reimbursement of Inpatient and 
Outpatient Hospital Services, p. 1102, 1682 
and other rules Medicaid Cost Report Filing 
Deadlines Physician Attestation for Certain 
Providers, p. 2787, 459 
and other rule Medicaid Reimbursement for 
Outpatient Hospital Emergency, Clinic and Ambulatory 
Surgery Services, p. 237, 1539 
and other rules Medicaid Reimbursement for 
Residential Treatment Services, p. 243, 776 
and other rules - Nursing Facilities, p. 1081, 1698 
and other rule - Targeted Case Management for High 
Risk Pregnant Women, p. 532, 1566, 1997 
and other rules - Targeted Case Management for the 
Mentally Ill, p. 535, 1998 
and other rules Passport to Health Program, 
p. 1484 
Low Income Weatherization Program, p. 731, 1713 
and other rules Child Support Enforcement 
Distribution of Collections - Non-AFDC Services, 
p. 2765, 1714 

PUBLIC SERVICE REGULAJIQN. Department of, Title 38 

I 

I 

38.3.1101 

38.5.2202 

Recovery of Abandonment Costs in Electric Utility 
Least-Cost Resource Planning and Acquisition, 
p. 1962 
Content of Certain Motor Carrier Receipts, p. 896, 
1567 
and other rules Motor Carriers of Property, 
p. 663, 1568 
and other rules - Pipeline Safety, Including Drug 
and Alcohol Testing, p. 1631, 2425 

REVENUE. Department of, Title 42 

I 
I 

I- III 
I-XIII 

15-B/B/96 

and other rules - Real Property, p. 107, 1172 
Itemized Deductions for Health Insurance, p. 2100, 
2848 
Infrastructure User Fee Credit, p. 538, 1178 
and other rules - Oil and Gas Rules for the Natural 
Resources Tax Bureau, p. 1107, 2001 
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42.11.103 

42.15.101 

42.15.316 
42.15.401 

42.15.416 
42.15.506 

42.17.101 

42.19.401 

42.21.106 
42.22.1311 
42.22.1311 

42.23.111 

42.23.302 

42.31.101 

-2229-

and other rules - Liquor Privatization Rules, p. 66, 
1161 
and other rules - Biennial Review of Chapter 15 -
Composite Returns, p. 78 
Extensions - Late Pay Penalty, p. 1927, 2507 
and other rules - Medical Savings Account, p. 61, 
1162 
and other rules - Recycling Credit, p. 2109, 2850 
Computation of Residential Property Tax Credit for 
Elderly, p. 1925, 2851 
and other rules - Withholding and Old Fund Liability 
Taxes, p. 97, 1169 
and other rules - Low Income Property Rules - Income 
and Property Tax Relief Rules, p. 87, 1171 
and other rules - Personal Property, p. 2653, 1174 
and other rule - Industrial Property, p. 2230, 162 
Industrial Machinery Equipment Trend Factors, 
p. 1921, 2508 
and other rules - General and Special Provisions for 
Corporation License Tax, p. 68, 1177 
and other rule - Corporate Tax Returns - Deductions, 
p. 2226' 2852 
and other rules - Cigarette and Tobacco, p. 2114, 
2853 

42.31.2101 and other rules Contractor Gross Receipts, 
p. 2103, 2854 

42.34.101 and other rules - Dangerous Drug Taxes, p. 2228, 
2856 

42.35.101 
42.36.101 

and other rules- Inheritance Tax Rules, p. 91, 1179 
and other rules - Inheritance Taxes, p. 70, 1181 

SECRETARY OF STATE. Title 44 

1.2.419 Filing, Compiling, Printer Pickup and Publication of 
the Montana Administrative Register, p. 2239, 2694 

(Commissioner of Political Practices) 
I Overlapping Work Hours - Multiple Salaries from 

Multiple Public Employees, p. 125, 789 
I-III Designation of Contributions Aggregate 

Contribution Limits for Write-in Candidates, p. 129, 
784 

I-VIII Code of Ethics Complaint Procedures, p. 540, 922 
44.10.331 and other rule - Contribution Limitations, p. 127, 

787 
44.10.411 Incidental Political Committee, Filing Schedule, 

Reports, p. 1126 
44.12.109 Personal Financial Disclosure by Elected Officials, 

p. 1128 

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46 

I -v 
I -XVI 

Medicaid Estate Recoveries and Liens, p. 1109, 2837 
Health Maintenance Organizations, p. 895, 1974, 2155 
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