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BEFORE THE BOARD OF TRUSTEES
OF THE MONTANA HISTORICAL SOCIETY
OF THE STATE OF MONTANA

In the matter of the adoption )
of proposed rules regarding )
procedures that state agencies)
must follow to protect )
heritage properties and ) NOTICE OF PUBLIC HEARING
paleontological remains and )
providing general procedures )
which the state hiastoric )
preservation office must )
follow in implementing its )
general statutory authority )

TO: All Interested Persons

1. On August 15, 1996 at 10:00 a.m., a public hearing will
be held in the third floor conference room of the Montana
Historical Society, 225 North Roberts, Helena, Montana, to
consider the adoption of new rules I through XIV.

2. The proposged new rules provide as follows:

RULE I POLICY (1) State, federal and other agencies are
required or allowed by statute to consider the retention of
heritage properties and paleontological remains on lands owned
or controlled by the state in consultation with the state
historic preservation officer. It is the policy of the Montana
historical society to assist those agencies in preserving
heritage properties and paleontoclogical remains and to encourage
the avoidance, whenever feasible, of agency actions or agency
assisted or licensed actions that substantially alter heritage
properties or paleontological remains on those lands.

AUTH: 22-3-423(9), MCA IMP: 22-3-424, MCA

Terms defined in 22-3-421, MCA, have
the same meaning in this subchapter and for the further purposes
of this subchapter:

(1) “"Adverse effect" means any change which impacts
heritage values or paleontological remains visually, audibly,
physically, or atmospherically or a transfer of rights or title
which results in the neglect of heritage property to the extent
that its heritage values are substantially diminisghed.

(2) "Area of effect" means the land area in which a
project takes place and which may be changed by the project.
(3) "Heritage values" means the economic, educational,

scientific, social, recreational, cultural or historic qualities
possgessed by sites, structures or objects which may constitute

MAR Notice No. 10-96-1 14-7/18/96



~-1921-

sufficient significance to warrant consideration under these
rules as heritage property or paleontological remains.

(4) "Project" means any undertaking, including a project
considered under the Montana Environmental Policy Act, which has
the potential to alter or affect the heritage values of heritage
property or paleontological remains.

(5) "Restore" meana to conduct major repairs,
reconstruction, structural or other improvements on a building,
structure or feature possessing heritage values with the
intention of preserving or reconstructing physical features
representing those values.

(6) "SHPO" means the state historic preservation office of
the Montana historical society as created by 2-15-1512, MCA.

(7) "State entity" means an agency or governmental unit
recognized by the state constitution or created by the
legislature, including counties and municipalities,

AUTH: 22-3-423(9), MCA IMP: 22-3-421, 22-3-424, MCA

RULE III INITIATION OF ANTIQUITIES CONSULTATION UNDER
22-3-424, MCA (1) The agency shall initiate reviews and
studies required by 22-3-424, MCA, prior to initiating any
undertaking which has the potential to adversely affect heritage
values. The agency shall complete its review early enough to be
used in formulating agency decisions about the project.
Completion of reviews and studies after the agency has committed
itself to the scope, format, or siting of the project will not
constitute adherence to these regulations.

(2) At specified stages within the following procedure,
SHPO response to the agency is required. If the SHPO fails to
respond in the times described in this subchapter, the agency
may assume that the SHPO does not object to the agency position
and the agency may move forward with the project.

AUTH: 22-3-423(9), MCA IMP: 22-3-424, MCA

RULE IV RESPONSIBILITY FOR ANTIQUITIES CONSULTATION

(1) The administrator of each agency is responsible for
assuring compliance with 22-3-424, MCA, when projects involving his
division may affect heritage properties or paleontological
remains.

(2) Each agency may designate a position to manage issues
concerning heritage property or paleontological remains
protection.

(3) Each agency shall bear the costs of adminiatration
related to compliance with this rule.

(4) Requests for SHPO consultation shall be made in
writing.

AUTH: 22-3-423(9), MCA 1IMP: 22-3-424, MCA
v TI H R
NS (1) The agency shall identify all

heritage properties and paleontological remains that are located
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on state lands within the area of effect. The agency shall use
the following heritage value criteria in identifying heritage
property, whether or not it meets the criteria for listing on
the register. Heritage property values are higtorical
asgociationa which link a property to an event, trend, theme,
era, or person from the recent or distant past and which:

(a) demonstrate the potential for promotional, commercial,
recreational or other uses which may provide economic gain to
citizens of the state;

(b) embody educational information which may be applied to
instruct children or adults in aspects of Montana's history;

(c) have s8ocial associations which illustrate the
interaction and behavior of people in Montana’s history or
prehistory;

(d) possess recreational attributes which support the
appreciation of heritage values through sightaeeing,
photography, painting or other means of personal experience or
artistic expression;

(e} have cultural assocciations which illustrate and
contribute to the understanding of human cultures; or

(f) are verified by a professional paleontologist advising
the SHPO through formal agreement to be paleontological remains.

(2) The agency shall use the following procedure to
identify what known historic, architectural, or prehistoric
properties or paleontological remains exist within a project
area and how unknown or unevaluated resources should be
discovered:

(a) The agency shall provide the SHPO with the legal
description of the proposed project; information on the nature
of previous land use; a description of the current condition and
use of the area of effect; a brief summary of the nature and
scope of the proposed project; and any information the agency
has on heritage property or paleontological remains in the area
of effect.

(b) If a project would change or remove a building,
including cases where new buildings are to be built adjacent to
old buildings, the agency shall provide the SHPO with
information on the legal description, a photograph of the
building(s), a brief description of the proposed project, and
when available, dates of building construction, information on
building use and changes to the building over time. If
applicable and available, the design of new buildings shall be
provided.

(3) The SHPO shall provide the agency with information on
known heritage property or paleontological remains in the area,
the likelihood of unknown heritage property or paleontological
remains in the area, and whether a previous cultural resource
survey has occurred in the area of effect.

(4) If the SHPO has information that heritage resources or
paleontological remains exist or may exist in the area of
effect, the SHPO shall recommend inventory, recordation and data
collection methods. If a project involves a building, the SHPO
shall inform the agency about whether any building has been
recorded previously or if its historic and architectural value
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has been assessed. If recordation and evaluation of heritage
properties has not occurred, the SHPO shall recommend
documentation and evaluation methods. All SHPO recommendations
for methods to be applied shall be based on gtandards,
procedures, and guidelines provided for in 22-3-428, MCA. The
SHPO shall provide its recommendation to the agency within
30 working days of the SHPO's receipt of an agency’s request.

(5) Upon receipt of the information and recommendations
from the SHPO, the agency shall determine what additional action
i8 necessary to fulfill its responsibility to identify Montana
heritage properties in the area of effect.

(6) I1f the agency does not follow the SHPO's
recommendation, it shall document its decision and justification
in the project file. A copy of the documentation must be
forwarded to the SHPO.

AUTH: 22-3-423(9), MCA 1IMP: 22-3-424, MCA

(1) In consultation with the SHPO, the
agency shall assure that any historic, prehistoric or
architectural property identified in a project’s area of effect
has been professionally evaluated to determine whether it is a
heritage property and whether it is eligible for the register or
if it contains paleontological remains. That evaluation shall
include the following:

(a) The agency shall seek the SHPO’s written evaluation of
whether a property qualifies as a site that contains
paleontological remains, or heritage property and, if so,
whether it is eligible for the register.

(b) The SHPO shall provide the agency with a written
evaluation of any site as a heritage property, register site or
paleontological remains within 15 working days of receipt of a
request for the evaluation. The time for evaluation may be
extended an additional 15 working days to a maximum total of
30 working days upon request by SHPO and concurrence by the
agency.

AUTH: 22-3-423(9), MCA IMP: 22-3-424, MCA

RULE VII AVOIDANCE OR MITIGATION OF PROJECT IMPACTS

(1) After an agency has followed [rules III-V] and found
that no heritage properties or paleontological remains exist
within a project’s area of effect, the agency may proceed with
the project.

(2) 1If sites within the area of potential effect are found
to be heritage properties but are not eligible for the register,
the agency shall follow its own procedures regarding the
protection of heritage values prior to proceeding with the

project. In forming those policies, the agency shall consult
with entities appropriately concerned with heritage values
including recreational, economic development, and travel
interests.
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(3) If heritage properties eligible for the register or
paleontological remains are found to exist within the project’s
area of effect, the agency shall determine, in writing, whether
the project will have an adverse effect on that property and
propose mitigation of the effect. If the agency determines that
a project will have an adverse effect, it shall prepare a
written explanation of why one or more of the actions in (a)
through (d) has been chosen and how it will be carried out. In
determining mitigation the agency may solicit the opinions of
the public or adjacent or involved property owners and otherwise
collect public comment on the protection of heritage property or
paleontological remains in the area of effect as to:

(a) protecting the heritage values of the heritage
property or paleontological remains by avoiding that property;

(b) abandonment of the proposed project;

(c) modification or redesign of the proposed project to
avoid or lessen adverse effects or mitigate harm or alteration
through any method including:

(i) relocating the project;

(ii) incorporating the heritage property or paleontological
remains into the project in a usgeful way;

(iii) inviting private or nonprofit entities to use the
historic property in productive ways;

(iv) scientific excavation of archaeological or
paleontological deposits;

(v} recordation of heritage properties prior to their
removal or alteration;

(vi) production of a public education program about the
property; or

(d) continuance of the project with no avoidance or
mitigation measures.

(4) Upon completion of its agsessment of project impact
and selection of the proposed action, the agency shall forward
its decision in the form of a mitigation plan to the SHPO for
review and comment.

(5) The SHPO will review and comment on the agency’'s
assessment of project impacts and mitigation plan in accordance
with 22-3-430, MCA, within ten working days of receipt of a
reqguest for comment.

(6) If the SHPO does not concur with the agency’'s
assessment of project impacts and mitigation plan, the agency
and the SHPO will attempt to resolve the difference. If the
agency and SHPO cannot agree, the agency shall decide how to
proceed, notify the SHPO upon making that decision and document
its decision in writing for the project file. The agency shall
provide the SHPO with a copy of its final decision.

(7} If historic or prehistoric properties are identified
during the course of the project the agency shall, in accordance
with 22-3-435, MCA, notify the SHPO immediately, provide
information on the property and stop any project work that could
harm the property. The SHPO shall assess the property’s value
as a heritage property or paleontological remains within two
working days. The agency shall subsequently consider any
adverse effects on heritage properties according to (1) through
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(3) of this rule and report its mitigation plan to the SHPO
jmmediately upon completion of that plan.

AUTH: 22-3-107(2), 22-3-423(9), MCA
IMP: 22-3-424, 22-3-435, MCA

RULE VIII FEDERAL HISTORIC PRESERVATION REVIEW CONSTITUTES
COMPLIANCE (1) The review of projects under 16 U.S.C. 470(f)
shall constitute compliance with those sections of 22-3-424 and
22-3-430, MCA, which deal with heritage properties eligible for
the register.

AUTH: 22-3-107(2), MCA IMP: 22-3-424, 22-3-430, MCA

(1) The SHPO may request an advisor or group of advisors
to assist the SHPO in protecting paleontological remains in
accordance with state statute and these rules. Such advisor or
advisory group may participate in any of the activities assigned
the SHPO 1in protecting paleontological remains through
memorandum of agreement between the SHPO and a professional
paleontological institution.

AUTH: 22-3-107(2), MCA
IMP: 22-3-421(7), 22-3-423(9), 22-3-424, 22-3-430, MCA

(1) Por a specific
project or for a specific type of project, the agency may
propoge different procedures from those described in Rules I
through VII to the SHPO.

(2) The SHPO will respond to such request within
20 working days of the receipt of a request.

(3) Procedures agreed to by both the agency and the SHPO
for a specific project or specific types of projects may be
incorporated into a memorandum of agreement, signed by both
parties.

AUTH: 22-3-423(9), MCA IMP: 22-3-424, MCA

RULE_XI ANTIQUITIES PERMITS (1) The state hiatoric
preservation officer shall prepare and make available the
criteria for granting antiquities permits and the applications
for antiquities permits provided for under 22-3-432, MCA. The
state historic preservation officer may designate a state
archaeologist, a state paleontologist and/or a state historical
architect teo agsist with the management of antiquities permits
and the protection of heritage values.

(2) Applications for antiquities permits will be submitted
by applicants to the state agency responsible for the management
of lands owned by the state. Upon review, the state agency will
forward the application for an antiquities permit with the
agency’'s comments and recommendations to the SHPO.

(3) Antiquities permits shall be granted or denied to the
applicant by the SHPO within 15 days of receipt of an
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application containing all needed information by the SHPO. A
copy of the granted or denied antiquity permit will be forwarded
by the SHPO to the state agency.

(4) No antiguities permit will be required for the purpose
of identifying and recording heritage properties and
paleontological remains on state-owned 1lands when such
activities will not result in the excavation, removal, or
restoration of heritage properties and paleontological remains.

(5) Antiquities permits shall specify the means by which
the satate will protect artifacts, features, objects or
paleontological remains excavated or removed in the course of
the permitted work.

AUTH: 22-3-107(2), MCA IMP: 22-3-432, MCA

AND PALEONTOLOGICAL REMAINS (1) The agency shall deposit with
the SHPO all inventory reports and other pertinent documents,
maps, photographs and site forms generated in the course of
complying with 22-3-421 through 22-3-441, MCA.

AUTH: 22-3-107(2), MCA
IMP: 22-3-421 through 22-3-441, MCA

UL -3- (1) State
agencies, federal agencies or state entities requesting
consultation with the SHPO under 22-3-429, MCA, shall make such
requests in writing to the SHPO and shall specifically reference
the statute under which the request is made.

(2) Reviews of such projects shall follow the procedures
in 22-3-429 and 22-3-430, MCA.

AUTH: 22-3-107(2), MCA IMP: 22-3-429, 22-3-430, MCA

(1) SHPO standards, procedures and guidelines shall be
referenced in SHPO recommendations when required by statute or
rule.

(2) The atandards and guidelines used by the national park
service of the United States department of the interior and the
advisory council on historical preservation are, in part, the
standards and guidelines to be used to protect heritage
properties eligible for listing on the national register.
Copies may be obtained free of charge from the State Historical
Preservation Office, 1410 Eighth Avenue, Helena, Montana 59620;
telephone (406) 444-2694.

AUTH: 22-3-107(2), MCA IMP: 22-3-428, MCA

3. Adoption of these new rules is necessary to comply with
22-3-423(9), MCA, in order to provide agencies which have no
rulesa of their own with a procedure to follow in consulting with
SHPO. In addition, the new rules provide procedures the SHPO
will follow in implementing its general statutory authority.
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The rules provide deadlines for SHPO responses and seek to
standardize filing and reporting procedures.

4. Interested persons may present their data, views, or
arguments, either orally or in writing, at the hearing. Written
data, views or arguments may also be submitted to Paul Putgz,
State Historic Preservation Office, P.0O. Box 201202, Helena,
Montana 59620-1202, and must be received no later than
August 16, 1996.

5. Paul Putz, State Historic Preservation Office, P.O. Box
201202, Helena, Montana 59620-1202 has been designated to
preside over and conduct the hearing.

BOARD OF TRUSTEES
MONTANA HISTORICAL SOCIETY

By: M°W JResiclenT

Susan McDaniel, Chairmhn

% w7 Ol Ll
Rule Hevyewer

Certified to the Secretary of State July Zf: 1996.

l
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF PUBLIC HEARING
16.8.1903, regarding air quality ) FOR PROPOSED AMENDMENT
operation fees, and 16.8.1905, ) OF RULES
regarding air quality permit )
application fees. )

(Air Quality)

To: All Interested Persons

1. Oon August 15, 1996, at 10:30 a.m. o©or as soon
thereafter as it may be heard, the board will hold a public
hearing at Room 111 of the Metcalf Building, 1520 E. 6th Ave.,
Helena, Montana, to consider amendment of the above-captioned
rules.

2. The rules, as proposed to be amended, appear as
follows (new material is underlined; material to be deleted is
interlined):

16.8.1903 AIR QUALITY OPERATION FEES (1)-(3) Remain the
same.

(4) The air quality operation fee is based on the actual,
or estimated actual, amount of air pollutants emitted during the
previous calendar year and is the greater of a minimum fee of
$300 or a fee calculated using the following formula:

tons of tetal partieulate PM-10 emitted,
multiplied by $3#4+66 $15.50; plus

tons of sulfur dioxide emitted,

multiplied by 1466 $15.50; plus

tons of lead emitted,

multiplied by éi4-006 $15.50; plus

tons of oxides of nitrogen emitted,
multiplied by §3-50 $3.88; plus

tons of volatile organic compounds emitted,
multiplied by $3+50 8g.

(5) and (6) Remain the same.

AUTH: 75-2-111, 75-2-220, MCA; IMP: 75-2-211, 75-2-220, MCA

. [4] A S

(1)-(4) Remain the same.

(5) The fee is the greater of:

(a) a fee calculated using the following formula:
tons of tetalpartiealate PM-10 emitted,
multiplied by 3466 $1%,50; plus
tons of sulfur dioxide emitted,
multiplied by $34+60 $15.50; plus
tons of lead emitted,
multiplied by $34+-66 $15.50; plus

tons of oxides of nitrogen emitted,
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multiplied by $3+56 53,88; plus
tone of volatile organic compounds emitted,
multiplied by &3+56 $3.88;
{b) Remains the same.
AUTH: 75-2-111, 75-2-220, MCA; IMP: 7%5-2-211, 75-2-220, MCA

3. ARM 16.8.1902 requires annual review of air quality
permit fees. The proposed amendments to the air guality
operation and permit application fee schedules in 16.,8.1903 and
16.8.1905 are necesgary to meet the increased direct and
indirect costs of the department’s air quality permit program.
The amendments would produce the fees calculated by the
department, as limited by the legislative appropriation, and as
necessary to fund the air quality permit program for calendar
year 1997.

The board is proposing to change the term "total
particulate” to "PM~10" (particulate matter of 10 microns or
less), to coincide with recent guidance from the federal
Environmental Protection Agency (EPA). On October 5, 1995, EPA
issued guidance clarifying that, for purposes of the Title V
operating permit program, the regulated particulate pollutant is
PM-10 rather than total particulate.

4. Interested persons may submit their data, views, or
arguments concerning the proposed amendment, either orally or in
writing, at the hearing. Written data, views, or arguments may
also be submitted to the Board of Environmental Review, Metcalf
Building, P.O. Box 200901, Helena, MT 59620-0901, no later than
August 22, 1996.

5. Tim Fox has been designated to preside over and
conduct the hearing.

BOARD OF ENVIRONMENTAL REVIEW

Chairperson

Reviewed by:

ﬁm« F. NORTH,
le Reviewer

Certified to the Secretary of State _July 8, 1996 .
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BEFORE THE MONTANA TRANSPORTATION COMMISSION
AND THE DEPARTMENT OF TRANSPORTATION
OF THE STATE OF MONTANA

NOTICE OF PROPOSED
ADOPTION

In the matter of the proposed )

adoption of rules concerning )

debarment of contractors due to )

violations of department ) NO PUBLIC HEARING
)
)

requirements and determination CONTEMPLATED
of contractor responsibility
TO: All Interested Persons.
1. On October 10, 1996, the Montana Transportation

Commisgion and the Meontana Department of Transportation propose
to adopt rules to revise their existing written policy on
debarment of contractors from public contracts, and to adopt
rules relating to nonresponsibility of contractors. The
Commission’s policy on disqualification of bidders has existed
since 1984, ag amended in 1986.

2. The Commission and Department desire to adopt formal
rules to explain the reasons for, causes of, consequences of and
procedures for debarment or suspension of contractors.

3. The proposed rules will read as follows:

(1) Public contracts for construction,
repair and public works are to be awarded to the lowest
responsive, responsible bidder.

(2) The Montana department of transportation will debar or
suspend contractors which violate these rules, and will not do
business with, or allow prime and subcontractors to do business
with, on department-related projects, persons debarred or
suspended by the federal government, by another state, or by
another agency of Montana state government.

(3) 1If a person commits an act, as defined in these rules,
indicating that the person no longer merits the privilege of
contracting with the department or participating in department
projects, the department may begin proceedings under these rules
to debar the person from bidding on or otherwige participating
in department contracts or projects. A person’s decision to bid
upon or accept contracts with the department is a voluntary
acceptance of the provisions of these rules and their
requirements.

(4) Disputes under this process are not a contested case
under the Montana Administrative Procedure Act, in accordance
with 2-4-102, MCA.

(5) These provisions are in addition to other actions that
may be taken against a person (i.e., criminal prosecution, civil
actions for false, fraudulent or fictitious claims or to recover
amounts incorrectly paid under such claims, disadvantadged busi-
ness enterprise program decertification, etc.), and do not pre-
vent other actions or sanctions from being taken, where consid-
ered appropriate.
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AUTH: 60-2-201, 60-3-101 MCA; IMP: 18-1-102, 18-2-313, 18-4-
301, 60-2-111, 60-2-112, 60-2-201 MCA

REASON: The proposed rule states the Montana and federal basis
for creation of rules implementing and enforcing the debarment
pol@cy. The proposed rule is necessary in order to provide a
policy which specifically sets forth the debarment policy.

The Code of Federal Regulations (CFR) requires that a person who
is debarred or suspended be excluded from federal financial and
nonfinancial assistance and benefits under federal programs and
activities, whether as a contractor for the federal government,
or as a prime or subcontractor on work that involves federal
funds. The CFRs prohibit debarred or suspended persons from
participating in the federal-aid highway program.

The Montana Supreme Court, in Kgjich v, Cvar, 111 Mont. 463, 110
P.2d 964 (1941), said that a bidder selected for contract award
must have the gkill, ability and integrity to do faithful,
conscientious work and to promptly fulfill its contract.

1 The following definitiona shall apply
for the purpose of these rules:
(1) "Adequate evidence" means information gufficient to

support the reasonable belief that a particular act or omission
has occurred.

(2) "Administrator" is an administrator of a division of
the Montana department of transportation.

(3) "Commission" is the Montana transportation commission.

(4) "Convicted" means any finding of guilt of an offense,

whether after a trial or upon a plea of guilty or nolo contendere
{or any equivalent) in any court in the United States, whether
or not it is pending appeal. A conviction ceases to be a
conviction only when it is later reversed by a court of
competent jurisdiction.

(5) “"Debarment" ias an action taken or decision made by an
agency, other than temporary determinations of nonrespongibility
or suspension, that excludes a person from bidding on or
participating in projects and contracts. Debarment or
suspension of a person under these rules constitutes debarment
or suspension of all its divisions and other organizational
elementa.

(6) "Department", unless obviously referring to another
agency, is the Montana department of transportation.

(7) "Director" is the director of the Montana department
of transportation.

(8) "Notice" is written communication served in person or
sent by certified mail, return receipt requested or equivalent,
to the last known address of a person, its identified counsel,
its agent for service of process, its then-listed corporate
agent, or any partner, officer, director, owner, or joint
venturer of the party. Notice, if returned by the U.S. postal
service as being undeliverable by mail, shall be considered to
have been received by the addressee five days after being
properly sent to the last address known to the department. It
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is the responsibility of persons doing business with the
department to provide current, accurate mailing addresses.

(9) "Person" is any individual, corporation, partnership,
firm, association or other legal entity, however organized.

(10) "State" applies to any of the United States and the
District of Columbia, unless by its use in these rules it
clearly is limited only to Montana.

(11) “Suspension" is an immediate and temporary exclusion
of a person from bidding on or participating in contracts, work
or projects during the period pending completion of any
investigation into, and the initiation and completion of,
possible debarment proceedings as may ensue. It is a
discretionary administrative decision by the director, and is
not appealable to the commission or elsewhere.

AUTH: 60-2-201, 60-3-101 MCA; IMP: 60-2-111, 60-2-112, 60-2-
201 MCA

REASON: The terms are used throughout the rules, so definition
is required for clarity. Several definitions are derived from
49 CFR Part 29.

RULE IIXI SCQPE (1) During a period of debarment by the
department, another Montana state government agency, any other
state, or the federal government, a debarred perscn may not
participate in work, contracts or projects with the department,
whether or not the department knew of the debarment or debarment
action, aside from projects or contracts already awarded to a
person at the time it is debarred.

(2) A person submitting a bid on a federal-aid project
must certify compliance with Part XI of the Federal Highway
Administration Form FHWA 1273 (Required Contract Provisions,
Federal-Aid Construction Contracts) and provide certification to
the department that all subcontractors, material suppliers,
vendors and other lower tier participants used are in full
compliance with Part XI of the Form FHWA 1273. A person
submitting a bid to the department on a federal-aid contract
must make its certification part of every subcontract, material
supply agreement, purchase order or other covered lower tier
transaction. "Covered lower tier transactions" include primary
purchase of materials for contract items incorporated into the
work. A copy of the Form 1273 may be obtained from department
offices at 2701 Prospect Avenue, Helena, MT 59620-1001.

(3) Debarment is distinct from a commission finding of
nonresponsibility. The commission has the authority and ability
in its discretion to find a person nonresponsible for purposes
of disallowing a bid on a project or contract without conducting
debarment proceedings.

(4) Debarment applies both to a firm and individuals. 1In
the case of the former, it may be applied against any or all
businesses in which a firm has involvement (i.e., joint
ventures), or over which it has ownership or control (i.e.,
subsidiaries). In the case of the latter, debarment may be
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applied to and enforced against any and all businesses in which
the individual has any level of interest, ownership, or control.

(5) 1If debarred by the federal government or any Montana
government agency, a person may not bid on or otherwise
participate in any department project or contract in any
capacity (prime contractor, subcontractor, supplier, etc.),
in¢luding as a separate contractor for a utility to relocate
utilities required by a department project, until after the
completion of the entire debarment periocd, whether or not the
department debars the person. Debarment proceedings may proceed
even if the person ceasea doing business during the proceedings.

(6) If a person is debarred by any agency of the federal
government for any period, the department may debar it for a
period up to that set by the federal government without need for
further debarment proceedings. The only evidence required in a
debarment hearing in a case based on an existing debarment will
be a certified copy of an order, agency letter or other final
action declaring the debarment in the other jurisdiction. That
will not prevent the person from presenting evidence to dispute
the proposed debarment or its length. If the person is debarred
by a branch or agency other than of the Montana or federal
government (i.e., another state, a county, etc.), or if the
department may wish a debarment period exceeding that set by the
other Montana agency or the federal government, the department
must hold full debarment proceedings before increasing the
debarment period.

(7) A person planning to bid on or participate in a
department contract or work, or who has already bid on or is
participating in a department contract or work, must immediately
notify the director in writing of any debarment or suspension
against it, or of any debarment or suspension proceedings
pending against it in any jurisdiction.

AUTH: 60-2-201, 60-3-301 MCA; IMP: 60-2-111, 60-2-112 MCA

REASON: The proposed rule is needed so that state policy better
conforms with federal law and regulations. Much Department work
uses federal funds, paid to a contractor or utility (in the case
of required utility relocation). Department funds are not to be
paid, directly or indirectly, to a debarred or suspended person.

RULE IV REASONS FOR DEBARMENT (1) A person may be
debarred upon adequate evidence that the person:

(a) Has been convicted of, or has committed, one of the
following offenses, whether a violation of any state’s or
federal law or regulation, within the prior three years:

(i) Fraud or a criminal offense in connection with
obtaining, attempting to obtain, or performing a public or
private agreement or transaction;

(ii) Violation of federal or state antitrust statutes,
including those proscribing price-fixing between competitors,
allocation of customers between competitors, and bid-rigging;

{iii} Embezzlement, theft, forgery, falsification or
destruction of records, making false statements, receiving
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atolen property, making false, fraudulent or fictitiocus claims,
bribery, or obstruction of justice;

(iv) Any act prohibited by state or federal law committed
in any jurisdiction involving conspiracy, collusion, lying or
material misrepresentation with respect to bidding on any public
or private contract, or fraud;

(v) Any felony (federal or state) or other offense
indicating a lack of business or personal integrity, or business
or personal honesty that seriously and directly affects the
present integrity of a person;

(vi) Violation of a prior federal or state suspension or
debarment; or

(vii) Any other cause of a serious and compelling nature
which affects the responsibility of the contractor to be awarded
contracts by the commission or department.

(b) Filed a false, fictitious or fraudulent claim to any
federal or state agency in ¢onjunction with: work performed on
a department project; work performed for the department; or any
claim that the department (or the state of Montana as the
department’s self-insuring entity) owes the person for purported
acts of the department or one of its agents. If a contractor
submits a claim, either under the department claims procedure,
in a lawsuit against the department, or by any other means,
which is not adequately and fully supported with factual
evidence and cost data, it will be considered to be false,
fictitious or fraudulent under these rules;

(¢} Violated terms of a public agreement or contract,
affecting his integrity for future contracts with the department
or performance in department contracts. This includes:

(i) a willful failure to perform in accordance with the
terms of one or more public agreements or transactions,
including contract requirements (i.e., standard specifications,
special provisions, etc.), or serious or repeated violations of
specifications, bid requirements or c¢laims procedures. If a
person wishes to contract with the department or participate in
projects, he must abide by the department‘s specifications and
requirements, or will no longer be allowed the privilege;

(ii) a history of failure to perform or of unsatisfactory
performance in one or more public agreements or transactions.
This includes a common or repeated practice of a contractor
submitting low bidas and later submitting claims which are
determined to be unfounded or unreasonable (i.e., claiming for
work or conditions which were called for in or should reasonably
have been anticipated for the project);

(iii) a failure to reimburse the department, after written
demand is made, for an overpayment made by the department to the
person under a contract;

{iv) a willful violation of a statutory or regulatory
provision or reguirement applicable to a public agreement or
transaction; or

(v) serious or repeated violations of U.S5. department of
labor wagde requirements. *

(d) Knowingly violated Montana or federal DBE programs.
It 1includes violations of the department’s
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DBE program (i.e., establishing or dealing
with a known DBE "front"; dealing with a DBE which he knows is
not performing a "commercially useful function"; or performing
part of the DBE's required work);

(e} Has done, is doing, or is attempting to do business
with, a debarred, suspended or otherwise ineligible person on a
department project or contract while knowing of the debarment,
suspension or ineligibility;

(f) Has not timely paid all required taxes (i.e., fuel
taxes), fees, charges or wages in connection with its work on a
project(s), or has not procured all legally-required permits or
notices for the due and lawful prosecution of its work;

(g) Has not observed or complied with significant required
laws or regulationg in the accomplishment of its work; or

(h) For any other cause of 80 seriocus or compelling a
nature that it affects the present responsibility of the person.

(2) For purposes of these rules, an indictment or the
filing of ¢riminal charges of offenses enumerated in these rules
against the person shall constitute adequate evidence for
purposes of suspension.

AUTH: 60-2-201, 60-3-101 MCA; IMP: 17-8-231, 18-1-102, 18-2-313,
60-2-111, 60-2-112, 60-2-201 MCA

REASBON: The proposed rule is necessary to conform with federal
law and regulation, and comply with Montana statutes, The
Department must be able to use its discretion in reviewing
objectionable actions by persons interested in bidding on public
contracts and receiving public funds for them, and in deciding
if a person is not responsible enough to be permitted to seek
those public funds.

R v OC]| (1) If the department receives or
learns of credible information that a person has engaged in
conduct which wmay warrant suspension or debarment, the

department shall initiate and follow the following procedure.

(2) The administrator of the division concerned with the
alleged conduct or contract will obtain any information that may
be readily obtained on the alleged conduct. If the
administrator initially determines that there exists credible
evidence that the person has committed a violation set forth
above, the administrator shall notify the director in writing of
information supporting that determination.

(3) If the director agrees that, from the information
available, c¢redible evidence exists, the director shall mail,
certified return receipt requested, a written notice to the
person. The notice shall contain a statement of the pertinent
facts, the alleged violations being considered, notice of the
right to an administrative hearing, and that debarment is being
considered. If debarment is proposed based on a debarment by
another state or federal agency, a copy of that debarment or its
notice letter will be attached.

(4) A person against which debarment is proposed shall be
provided an opportunity for administrative hearing. A written
request for hearing must be received by the department’s chief
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counsel within 14 calendar days after the person’s receipt of
notice of the determination.

(a) Failure to timely submit a written request constitutes
a waiver of the opportunity for administrative hearing, and a
final debarment decision by default may then be entered by the
director, which is not subject to appeal.

(b) Default orders will use the procedure stated in Model
Rule 10, ARM 1.3.214.

(5) The person against whom debarment is being considered
has the right to be accompanied, represented and advised by
counsel, and to appear in person or by or with counsel. Counsel
will not be provided by or at the expense of the Department.

(6) Service of notice and later documents for the hearing
will be complete and effective when made upon a person, or his
counsel, if he has counsel.

(7) Upon timely receipt of a written request for an
administrative hearing, the director shall appoint a hearing
examiner. A written notice appointing the hearing examiner
shall be issued by the director, and sent to the person
requesting the hearing.

(8) The proceedings may be handled informally using the
procedures stated in Model Rule 11, ARM 1.3.215,

(9) A notice of hearing shall be sent by the hearing
examiner to the person requesting the administrative hearing.
The notice shall include:

(a) A statement of the date, time, and location of the
hearing;

(b) A reference to the provisions of the violation(s)
involved;

(¢} A short, understandable statement of the matters
asserted; and

(d) A statement advising the party of its right to be
represented by legal counsel at the hearing.

(10) The hearing examiner shall not engage in
communications prohibited by 2-4-613, MCA.

{(11) For administrative hearings:

{(a) The department shall record any administrative hearing
conducted and maintain an administrative record of the
proceedinga. The administrative record shall include:

(i) the initial determination of the administrator;

(ii) the written request for administrative hearing;

(iii) the appointment of the hearing examiner;

(iv) the notice of administrative hearing;

(v) the evidence offered to, or considered by, the hearing
examiner;

(vi) any objections and rulings thereon;

(vii) all matters placed on the record at the
administrative hearing;

{viii) all briefs or memoranda submitted by the parties;
and

(ix) any transcript mader of the proceedings.

(b) The hearing examiner presiding over the hearing shall
have the powers and duties stated in 2-4-611(3), MCA.
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(c) Discovery will be available to the parties in
accordance with Rules 26, 28 through 37 (except Rule 37(b) (1)
and 37(b) (2) (d)) of the Montana Rules of Civil Procedure in
effect as of the date of the adoption of these rules. Provided
that: all references in the Montana Rules of Civil Procedure to
a "court" are considered to refer to the department; all
references to the use of subpoena power are considered to refer
to the power in these rules; references to "trial" are
considered to refer to the hearing; all references to
"plaintiff" are considered to refer to a "party"; all references
to "clerk of court" are considered to refer to the department
person designated by the director to keep documents filed in the
case.

(i} If a party or other witness refuses to be sworn or
refuses to answer any question after being directed to do so by
the department, the refusal to obey the department’'s order shall
be enforced as provided in these rules.

(ii) If a party seeking discovery from the department
believes he has been prejudiced by a protective order issued by
the department under Rule 26{(c), Montana Rules of Civil
Procedure, or, if the department refuses to make discovery, the
party may petition the District Court, First Judicial District
for the County of Lewis and Clark, for review of the
intermediate agency action under 2-4-701, MCA.

(d) The department and the hearing examiner shall have the
same authority, powers, and responsibilities for issuing and
enforcing subpoenas and subpoena duces tecum as stated in Model
Rule 25, ARM 1.3.230.

(e} The usual order of presentation at a hearing shall be:

(i} Argument and the submission of evidence and testimony
on behalf of the department;

(ii) Argument and the submission of evidence and testimony
from the party requesting the hearing; and

(iii) The introduction of rebuttal evidence and testimony
by the departwent.

(iv) The hearing may be continued with recesses as
determined by the hearing examiner.

(f) Evidence introduced at the hearing may be received in
written form or oral testimony given under ocath or affirmation.
Parties have a right to cross-examine all persons testifying at
a hearing.

(i) The hearing examiner may consider hearsay evidence for
the purpose of supplementing or explaining other evidence. A
decision should not ordinarily be based wholly upon hearsay
evidence, however, circumstances in some cases may require it
(i.e., debarment based on a prior debarment in another
jurisdiction), at the discretion of the hearing examiner.

(ii) Judicially noticed facts are not hearsay.

(iii) Fraudulent, criminal or other seriously improper
conduct of any individual (officer, director, shareholder,
partner, employee, or other individual associated with a person)
may be imputed to the person when the conduct occurred in
connection with the individual’s performance of duties for or on
behalf of the person, or with the person’s knowledge, approval,
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or acquiescence. The person’s acceptance of the benefits
derived from the conduct will be evidence of such knowledge,
approval or acquiescence.

(iv) The department’s experience, technical competence, and
specialized knowledge may be utilized in the evaluation of
evidence.

(v) Exhibits shall be marked and the markings shall
identify the party offering the exhibit. Exhibits shall be
preserved by the department as part of the administrative
record.

(g) Objections to offers of evidence must be made at the
time of the offer and shall be noted in the administrative
record. A hearing examiner may rule on evidentiary objections
at the time of the hearing, after receipt of oral or written
argument by the parties, or at the time of entry of the proposed
decision.

(h) The person must present all potential and available
grounds to contest the debarment, and failure to raise an issue
before the hearing examiner*® will waive that issue’'s
consideration on any appeal or potential judicial review.

(i) The department’s burden of proof for the hearing will
be a preponderance of the admissible evidence presented. That
is proof by information that, compared with that opposing it,
leads to the conclusion that the fact at issue is more probably
true than not.

(j) After the hearing and any required post-hearing briefs
and submissions, the hearing examiner shall enter a proposed
decision, which shall be served on all parties by certified
mail, return receipt regquested, to their designated agent. The
proposed decision shall contain findings of fact and conclusions
of law supported by the administrative record, and recommend a
proposed action to the director.

(12) The director shall within 30 days review the proposed
decision and enter the department’s final decision. The
director may accept, reject or modify the proposed decision.
The director’s final decision shall contain findings of fact and
conclusions of law, and shall be mailed to the parties by
certified mail, return receipt requested.

(13) The sole method of appeal of the director's decision
is as follows:

(a) The director’s decision is final unless appeal is made
to the commission. An appeal may only be made if it is
submitted to the director in writing, and only if received by
the director’'s office no later than 10 calendar days after date
of delivery of the final decision to the designated agent of the
appealing party. If delivery of the final decision is refused
or for any other reason not able to be delivered to the
designated agent (i.e., returned as undeliverable, addressee
moved and left no forwarding address, etc.}, the decision will
be final and the ten-day appeal period will begin to toll on the
date the certified letter is returned to the director’s office.

(b) The sole appeal of the director’s decision is to the
commigsion. It shall review the administrative record of the
proceedings and its findings and conclusions only. The
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commission will determine whether or not the findings and
conclusions are supported by that record. The commission may
affirm, reject or modify the director’s decision. If the
commission determines that the record does not support the
findings and conclusions, it may refer the matter back to the
director for any action the commissjon deems appropriate and
directs.

(¢) The commission’'s review will not be a de novo hearing,
nor will it receive written briefs from a party except on the
issue of whether or not the findings and conclusions are
supported by the administrative record., The commigsion will not
hear oral argument or testimony, or receive any evidence that
was not presented in the hearing.

(d) A stenographic record of the oral proceedings of the
administrative hearing will be transcribed upon receipt of a
written request. The department may arrange for the record to
be transcribed by a business, rather than by the department, in
which case the requester will be responsible to make direct
arrangements for payment with the firm. Otherwise, the
estimated cost of transcription and mailing must be paid by the
requester prior to transcription of the record. Any balance of
payment due must be received by the department prior to
delivery, and any amount determined to be excess shall be
returned to the requestor upon completion of the transcript.

(e) All final decisions and orders shall be available for
public inspection on request. Copies of final decisions and
orders will be given to the public on request on payment of
reasonable costs.

(14) The period of debarment will be commensurate with the
seriousness of the cause(s), and be for a specified term. While
the term will usually not exceed three years, if circumstances
warrant, a longer period of debarment may be imposed.

(a) The date(s) of the offenses for which debarment is
imposed are inapplicable to a debarment period and participation
in projects or contracts.

(b} Projects or contracts already awarded to a person at
the time jt is debarred will not be affected, except as follows:
A bid may be rejected, or contract award rescinded, if a person
submits the bid or is awarded the contract after the date on
which it was debarred by any agency or in any jurisdiction.

(15) The procedures herein provided are mandatory for
anyone wishing to contest a debarment. Failure to properly
request a hearing, present all defenses, or to perfect an appeal
will be a failure to exhaust administrative remedies, and will
abgolutely waive the protesting party’s right to any judicial
review that might otherwise be available.

(16) Reinatatement of a debarred person occurs automati-
cally after the completion of the entire time period of the
debarment .

AUTH: 60-2-201, 60-3-101, MCA; IMP: 60-2-111, 60-2-112, 60-3-
101, MCA
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REASON: The proposed rule is needed to provide due procesa to
a person charged with a violation that could result in
debarment. The proposed rule is based on the Model Rules in the
Administrative Rules of Montana, modified somewhat to fit the
circumstances of debarment hearings, and 49 CFR Part 29.

RULE VI ON (1) Pending debarment proceedings or
an investigation that could lead to discovery of facts for which
debarment proceedings may be initiated, the department may
suspend a person from contracting with the department or
participating in department projects. Suspension may be used
when there exists evidence of any of the above debarment causes,
and immediate action is considered necessary or prudent to
protect the department or the public contracting process.

(2) The scope of a suspension is the same as the scope of
a debarment (see Rule III, above).

(3) Suspensions may last for a reasonable period pending
the completion of an investigation and any debarment
proceedings. 1f legal or debarment proceedings are not
initiated within six months after the date of the suspension
notice, the suspension shall be terminated.

(4) A suspension will be imposed by written letter from
the director, on the written recommendation of the administrator
of the affected division.

(5} The person will be immediately provided a copy of the
director’s letter imposing its suspension, the reasons therefor,
that the suspension is temporary pending investigation of the
reasons stated, and the suspension’s effect.

(6) The time of suspension may, but need not, be included
in any eventual period of debarment, at the discretion of the
director or commission.

AUTH: 60-2-201, 60-3-101, MCA; IMP: 60-2-111, 60-2-112, 60-3-
101, MCA

REASON: The proposed rule is necessary to provide a basis for
suspending a person pending investigation and possible debarment
proceedings, and to implement suspension guidelines similar to
49 CFR Part 29, Subpart D.

v ] (1} Among factors
that may be considered in determining whether the standard of
responsibility has been met are whether a prospective
contractor:

(a) has available the appropriate fipancial, material,
equipment, facility, and personnel resources and expertise, or
the reasonable ability to obtain them, necessary to indicate the
capability to meet all contractual requirements;

(b) has a satisfactory record of integrity;

(¢) 1is qualified legally to contract with the commission;

(d) has not failed to supply any necessary information in
connection with any inquiry concerning the responsibility; and,

{e) has a satisfactory record of past performance and
contract compliance.
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(2) Nothing shall prevent the commiggion from establishing
additional responsibility standards for a particular contract,
provided that these additional standards are set forth in the
contract documents.

(3) A prospective contractor must supply information
requested by the commission concerning the responsibility of the
contractor. If the contractor fails to supply the requested
information, the commission shall base a determination of
responsibility upon any available information or may find the
prospective contractor nonresponsible.

(4) The prospective contractor may demonstrate the
availability of necessary financing, equipment, facilities,
expertise, and personnel by submitting upon request:

(a) evidence that the contractor possesses the necessary
items;

(b) acceptable plans to subcontract for the necessary
items; or

(¢) a documented commitment from, or explicit arrangement
with, a satisfactory source to provide the necessary items.

(s) If a bidder who otherwise may have been awarded a
contract is found nonresponsible, a written determination of
nonresponsibility setting forth the basis of the finding must be
prepared by the commission. The determination must be made part
of the contract file and a copy of the determination mailed to
the affected bidder.

AUTH: 60-2-201, 60-3-101, MCA; IMP: 60-2-111, 60-2-112, MCA

REASON: The proposed rule is necessary to explain the reasons
for which the Commission may determine a bidder or potential
bidder on public contracts for the Department nonresponsible.
The proposed rule is substantially identical to that recently
implemented by the Department of Administration.

4. The proposed rules would convert the Commission’s
existing written policy on disqualification of bidders into
formally adopted rules, and comply with existing guidance of
federal law and the Code of Federal Regulations.

5. Interested persons may submit their data, views or
arguments concerning the proposed rules in writing to Timothy W.
Reardon, Chief Counsel, Montana Department of Transportation,
2701 Prospect Avenue, P.0O. Box 201001, Helena, MT 59620-1001, to
be received no later than 5:00 p.m. (Mountain Time), September
6, 1996.

6. If a person who is directly affected by the proposed
adoptions wishes to present his data, views or arguments orally
or in writing at a public hearing, he must make written request
for a hearing and submit the request along with any comments he
has to Timothy W. Reardon, Chief Counsel, Montana Department. of
Transportation, 2701 Prospect Avenue, P.0O. Box 201001, Helena,
MT 59620-1001, to be received no later than 5:00 p.m. (Mountain
Time), August 15, 19%6.
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7. If the Commission and Department receive requests for
a public hearing on the proposed adoptions from either 10% or
25, whichever is less, of those persons directly affected by the
proposed adoption, from the Adminigtrative Code Committee of the
Legislature, from a government agency or subdivision or from an
association having no less than 25 members who will be directly
affected, hearing will be held at a later date. Notice of the
hearing will be printed in the Montana Administrative Register.
Ten percent of the persons directly affected has been determined
to be 90, based on the 900 contractor firms ligted on the
Department’s Contract Plans Section’s "Invitation to Bid" list.

MONTAN,| EPARTMENT OF TRANSPORTATION

b 777

LYLE(?ANLEY, Rule Regffiewer

Certified to the Secretary of State  July B , 1996.
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BEFORE THE DEPARTMENT OF TRANSPORTATION
OF THE STATE OF MONTANA

NOTICE OF PROPOSED
AMENDMENT AND
REPEAL

In the matter of the amendment
of rules 18.12.501 and 18.12.701
and the repeal of rules
18.12.101 through 18.12.103,

18.12.201 through 18.12.203, NO PUBLIC HEARING

)
}
)
)
)
18.12.301 through 18.12.304, ) CONTEMPLATED
18.12.601 through 18.12.612, )
18.12.801 through 18.12.808, )
18.13.101, 18.13.201 through }
18.13.224 and 18.13.301 through )
18.13.319 pertaining to the )
Department of Transportation’s )
aeronautical powers and duties. )
TO: All Interested Persons.
1. On November 7, 1996, the Department of Transportation

proposes to amend rules 18.12.501 and 18.12.701 and to repeal
rules 18.12.101 through 18.12.103, 18.12.201 through 18.12.203,
18.12.301 through 18.12.304, 18.12.601 through 18.12.612,
18.12.801 through 18.12.808, 18.13.101, 18.13.201 through
18.13.224, and 18.13.301 through 18.13.319 which pertain to the
Department’s regulation of aeronautics.

2. The rules as proposed to be amended provide as
follows:

18.12.501 PENALTIES (1) Any person violating asy-ef the
foregoing rulee shall be guilty of a misdemeanor and punishable
by a fine of not more than $500.00 or by imprisonment in a
county jail for not more than 90 days, or both.

AUTH: Sec. 67-2-102 MCA; IMP: Sec, 67-1-105, 6€7-2-301 MCA

Reasmon: All but one of the preceding rules is being repealed.
Consequently, it is necessary to amend this rule.

12.7 P (1) Because the
publication of operating rules and—regulatiens of the
Yellowstone Airport at West Yellowstone, Montana, would be
unduly cumbersome, expensive or otherwise inexpedient, the
department consents to the omission of the text of the rules
from the code. Such rules may be obtained free of charge from
the Division of RAercnautics, Munieipal RAsrport 2630 Airport
Road, Helena, Montana 59620.

AUTH: Sec, 67-2-102 MCA; IMP: Sec. 67-2-102 MCA

Reason: The use of the term "and regulations" is redundant.
The correct mailing address is as indicated in the amended rule.

3, Rules 18.12.101 through 18.12.103, proposed to be
repealed, are on page 18-2009 of the Administrative Rules of
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Montana.
AUTH: Sec. 67-2-102 MCA; IMP: 67-3-211 MCA

Reagon: These rules are now adequately covered by statute.

4. Rules 18.12.201 through 18.12.203, proposed to be
repealed, are on page 18-2011 of the Administrative Rules of
Montana.

AUTH: 67-2-102 MCA; IMP: 67-3-211 MCA

Reagon: These rules are now covered by the Montana Department
of Agriculture.

5. Rules 18.12.301 through 18.12.304, proposed to be
repealed, are on pages 18-2013 through 18-2015 of the
Administrative Rules of Montana.

AUTH: 67-2-102 MCA; IMP: 67-3-211 MCA

Reapgon: These rules are now adegquately covered by statute.

6. Rules 18.12.601 through 18.12.612, proposed to be
repealed, are on pages 18-2021 through 18-2026 of the
Administrative Rules of Montana.

AUTH: 67-2-102 MCA; IMP: 67-3-401 MCA

Reagon: These rules are now adequately covered by statute and
the FAA requires higher liability dollars.

7. Rules 18.12.801 through 18.12.808, proposed to be
repealed, are on pages 18-2029 through 18-2032 of the
Administrative Rules of Montana.

AUTH: 67-2-102 MCA; IMP: 67-3-101(3), 67-3-104, 67-3-105, &67-
3-301, 67-3-303 MCA

Reason: These rules are being repealed because they primarily
implement statutes which have been repealed.

8 Rule 18.13.101, proposed to be repealed, is on page
18-2207 of the Administrative Rules of Montana.
AUTH: 2-4-201 MCA; IMP: 2-4-201 MCA

This rule is now adequately covered by statute and by
the Department’s organizational rule.

9. Rules 18.13.201 through 18.13.224, proposed to be
repealed, are on pages 18-2209 through 18-2218 of the
Administrative Rules of Montana.

AUTH: 67-2-102 MCA; IMP: 67-2-102 MCA

; The rules, which are proposed to be repealed, were
adopted to implement statutes which have now been repealed,
sections 67-3-421 through 67-3-424, MCA.

10. Rules 18.13.301 through 18.13.319, proposed to be
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repealed, are on pages 18-2219 through 18-2232 of the
Administrative Rules of Montana.
AUTH: 67-2-102 MCA; IMP: 67-2-102 MCA

Reagon: The rules, which are proposed to be repealed, were
adopted to implement statutes which have now been repealed,
sections 67-3-921 through 67-3-424, MCA.

11. Interested persons may present their data, views or
arguments concerning the proposed amendment and/or repeal in
writing to Mike Ferguson, Administrator, Aeronautics Division,
Montana Department of Transportation, 2630 Airport Road, Helena,
MT 59620-0507. Any comments must be received no later than
5 p.m., October 11, 1996.

12. If a person who ig directly affected by the proposed
amendment and/or repeal wishes to express his data, views and
arguments orally or in writing at a public hearing, he must make
written request for a hearing and submit this request along with
any written comments he has to Mike Ferguson, Administrator,
Aeronautice Division, Montana Department of Transportation, 2630
Airport Road, Helena, MT 59620-0507. A written request for
hearing must be received no later than 5 p.m., September 13,
1996.

13. If the agency receives requests for a public hearing
on the proposed amendment and/or repeal from either 10 percent
or 25, whichever is less, of the persons who are directly
affected by the proposed action; from the administrative code
committee of the legislature; from a governmental subdivision or
agency; or from an association having not less than 25 members
who will be directly affected, a hearing will be held at a later
date. Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be 280 persons based on the
number of registered pilots in Montana.

LYLE(FANLEY, Rule 8PViewer

Certified to the Secretary of State July 8 , 1996.
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BEFORE THE DEPARTMENT QF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

NOTICE OF PROPOSED
AMENDMENT, REPEAL AND
ADOPTION OF RULES

In the matter of the proposed )
amendment of Rules 36.2.401 through )
36.2.403, repeal of Rules 36.2.404 )
through 36.2.406 and adoption of )
rules pertaining to the minimum )
) NO PUBLIC HEARING
) CONTEMPLATED
)

standards and guidelines for the
streambed and land preservation
act.

To: All Interested Persons.

1. On  August 26, 1996, the Department of Natural
Resources and Conservation proposes to amend Rules 36.2.401
through 36.2.403, repeal Rules 36.2.404 through 36.2.406, and
adopt rules pertaining to the minimum standards and guidelines
for implementation of the natural streambed and land
preservation act by conservation districts.

2, The rules proposéd to be amended are as follows:

36.2.401 PURPOSE Hmder—Section ti,—Chapter—463;—taws—of

guideiimes—(1) The purpose of this subchapter is to set minimum
standards and guidelines for the administration of the natural
streambed and land preservation act. Districts must adopt local
rules that meet or exceed these standards and guidelines.

AUTH: 75-7-117, MCA
IMP: 75-7-117, MCA

36.2.402 DEFINITIONS As—used—in—this—sub~chapter-ami—in

Ehapter—463},—bawsof19#5+ As used in this sub-chapter and in
Title 75, chapter 7, part 1, MCA, the following definitions

"apply:

(1) "“Act"™ means the natural streambed and land
preservation act.

(2) "Bed" means the channel occupied by a stream.

T3) "Channel” means the area where a stream of water flows
measured from mean high water mark to mean high water mark,

(4) "Emergency" means an unforseen event or combination of
circumstances that call for immediate action to safeguard life,

MAR Notice No. 36-2-48 14-7/18/96



-1947-

including human or animal, or property, including growing crops,
without giving time for the deliberate exercise of judgment or
discretion under the act.

(5) "Immediate banks" means the area beginning at the mean
high water mark in the bed of a stream and extending to the
point where an activity will not have an impact on the state of
the stream.

11 (6) "Mean high water mark" means a—water—level
correspording—to—tire—ratural-or-ordinarytrigh-water-mark—and—is

) . . . .

:he ii";r"ﬁtch the 'BFEE ;mF!FEEES :n’tha sc:ﬁ by c?;"*?g.tt
' i the
line that water impresses on the land for sufficient periods to
cause physical characteristics that distinguish the area below
the line from above it. Characteristics of the area below the
line include, when appropriate, but are not limited to,
deprivation of the s0il of substantially all terrestrial

vegetation and destruction of its agricultural value.

e =
P ' ;jz . o—ct a 5!!; ) ; } Hhre jurfs??CExf"
¢ i .

W’“? ﬁxgh T’tﬁ[ ma;k G"It:ih sides of = SEIEBT th C?IF Hffc

43+ (7) "Natural perennial flowing stream” means a stream
which in +ts—matursl—state—historicatly the absence of
diversion, impoundment, appropriation, or extreme drought flows
continuously at all seasons of the year and during dry as well
as wet years.

(8) "Plan of operation" means an annual plan for a project
of recurring nature that, if approved by the supervisors,
authorizes a specific activity for a period not to exceed 10

years.

(9) "Stream" means any perennial-flowing stream or river,
its bed and immediate banks, its flood channels and braided
channels. Stream does not include streams designated by the
district as not having aquatic or riparian attributes in need of

protection under the act.

AUTH: 75-7-117, MCA
IMP: 75-7-117, MCA

36.2.403 STANDARD FORMS (1) The following forms shaii—be
adopted;—printed;—anmd—made are available by from the department
of natural resources and conservation and shall be used by each
conservation district and applicant for a projects:

tHr(a) Form 270 "Notice of Proposed Project" 1is the
application form to be submitted by the applicant to the
supervisors for project reviews.

<2y (b) Form 271

"Arbitration
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Agreement" is the agreement to be reviewed and agreed to by the
applicant prior to district acceptance of Form 270#.

t3r(c) Form 272 “"ndividuat Team Member Report" form
submitted is the form to be used for team members to submit
project recommendations to the supervisors.

4 (d) Form 273 "Supervisor's Decision" form—submitted
is the form to be used to convey the district's decision to the
applicant and team members.

(e) Form 274 "Official Complaint" is the form to be used
for individuals to notify a district of an activity taking place
without written consent of the supervisors.

(f) Form 275 "Notice of Emergency" is the form to be used
for indjviduals to notify a district of projects undertaken
during an emergency to safequard life, property, or growing

crops.

{2) A district may add to the standard forms and may
create additional forms. Any district modifying or creating
additional forms must provide a copy to the department of
natural resources and conservation.

AUTH: 75-7-117, MCA
IMP: 75-7-117, MCA
3. The amendment of these rules is necessary to eliminate

conflicts with existing statutes resulting from 1995 legislative
changes.

4, Rules 36.2.404, 36.2.405, and 36.2.406 are proposed to
be repcaled. The rules proposed to be repealed are on pages 36-
33 through 36-35 of the Administrative Rules of Montana. The
repeal of these rules is necessary because they are outdated and
in conflict with current interpretations of the law. Cites for all
three rules proposed for repeal are AUTH: 75-7-117, MCA and IMP: 75-7-117, MCA.
5. The proposed new rules will read as follows:

RULE I APPLICABILITY (1) The act and these rules apply to
projects that impact any perennial-flowing stream or portions
thereof, including its bed, immediate banks, flood channels,
overflow channels, and braided channels, unless the stream has
been designated as not having aguatic or riparian attributes in
need of protection as outlined in Rule III. A district may
consider a stream to flow perennially if it dries wup
periodically due to man-made causes, or extreme drought.

(2) The act and these rules do not apply to ditches,
intermittent streams, or wetlands not associated with the bed or
banks of a stream, unless activities on a ditch, intermittent
stream, or wetland directly impact a perennial-flowing stream.

AUTH: 75-7-117, MCA
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IMP: 75-7-102, MCA

RULE I WRITTEN CONSENT REQUIRED - PROJECT REVIEW (1) A
person planning to engage in a project that will impact a stream
must receive written consent of the supervisors prior to
undertaking the project.

(2) The district shall review all projects to ensure they
are achieved in a manner consistent with the policy set forth in
the act. The supervisors, in making their decision to deny,
approve, or modify a notice of a proposed project, will
determine the purpose of the project and whether the project is
a reasonable means of accomplishing the project.

(3) The district may reject notices of proposed projects
that are not complete. The time frame starts when the
application is accepted by the district.

AUTH: 75-7-117, MCA
IMP: 75-7-111, 75-7-112, MCA

RULE III EXCLUSION OF STREAMS (1) The district may exclude
a stream, or portion thereof, upon a finding that the stream
does not have significant aquatic and riparian attributes in
need of protection.

{2) In order to make a determination, the district must
conduct a public meeting to gather information relative to the
aquatic and riparian attributes of a stream. Notice of the
public meeting shall be one publication of a notice in a
newspaper of general circulation in the area at least 10 days
prior to the meeting. Directly affected parties will be
notified by mail at least 10 days prior to the meeting.

(3) If after public meeting, the district determines that
a stream has no aquatic and riparian attributes, the district
may exclude the stream, or portion thereof, from jurisdiction of
this act.

AUTH: 75-7-117, MCA
IMP: 75-7-103(6), MCA

RULE IV STANDARDS AND GUIDELINES (1) It is the applicant’s

responsibility to provide sufficient information for the
district to make a reasonable determination to approve, modify,
or deny a notice of proposed project. Information to be

provided by the applicant, may include, but is not limited to,
the purpose of the project, a detailed project description of
how the project will be accomplished, project plans and
drawings, maps of the site, time of construction, length of time
to complete the project, and engineering designs if required by
the district.

(2) Projects must be designed and constructed using
methods that minimize:
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(a) adverse impacts to the stream, both upstream and
downstream;

(b) future disturbance to the stream.

(3) All disturbed areas must be managed during construction
and reclaimed after construction to prevent erosion.

(4) Temporary structures used during construction must be
designed to handle high flows anticipated during the
construction period. Temporary structures must be completely
removed from the stream channel at the conclusion of
construction and the area must be restored to a natural or
stable condition.

(5) All projects must be designed to pass instream bed
loads and sediment except when the intended purpose of the
project is to trap or otherwise manage these materials.

(6) Channel alterations must be designed to retain original
stream length or otherwise provide hydrologic stability.

(7) Streambank vegetation must be protected except where
removal of such vegetation is necessary for the completion of
the project. When removal of vegetation is necessary, it must
be kept to a minimum.

(8) Riprap, rock, or other material used in a project must be of
adequate size, shape, and density and must be properly placed to
protect the streambank from erosion.

{9) The district may:

(a) limit the time and duration of construction to minimize
impacts to the stream or associated aquatic life;

{b) prohibit hazardous materials used in structures;

(¢) prior to completion of a proposed project, require the
applicant to submit engineering designs when in the district’s
judgment the project’s complexity requires a greater assurance
of project stability to minimize impacts to the stream;

" (d) require the applicant to protect water quality during
and after project construction;

(e) require the applicant to establish project monitoring
programs and provide photographic documentation.

(10) The following activities are prohibited:

(a} the placement of reoad fill material in a stream, except
if approved for use in the construction of a project;

(b) the placement of debris or other materials where it can
erode or float into the stream;

(c) projects that impede fish migration;

(d) side casting of road material into a stream;

(e) projects that restrict normal high flows;

(f) operation of construction equipment in a stream without
written consent of the supervisors; and

(g) excavation of streambed gravels without written consent

of the supervisors.

AUTH: 75-7-117, MCA
IMp: 75-7-117, 75-7-112, MCA
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6. The adoption of these rules is necessary to set
minimum standards and guidelines. The adoption of these rules
will provide better guidance to districts, which will result in
a more consistent application of the natural streambed and land
preservation statutes statewide.

7. Interested persons may submit data, views, or arguments
concerning the proposed amendments, repeals or new rules in
writing to Laurie Zeller, Conservation Districts Bureau,
Department of Natural Resources and Congervation, 1625 Eleventh
Avenue, Box 201601, Helena, Montana 59620-1601, Any comments
must be received no later than August 19, 1996.

8. If a person who is directly affected by the proposed
amendments, repeals or new rules wishes to express data, views
and arguments orally or in writing at a public hearing, the
person must make written request for a hearing and submit this
request along with any written comments to the above address.
A written request for hearing must be received no later than
August 19, 1996.

9. If the agency receives requests for a public hearing
on the proposed action from either 10 percent or 25,
whichever is less, of the persons directly affected by the
proposed action; from the administrative code committee of the
legislature; from a governmental subdivision or agency; or from
an association having not less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be 150, based on the estimated
number of permits issued in 1995.

DEPARTMENT OF NATURAL RESOURCES AND
CONSERVATION

W/ %

ARTHUR R. CLINCH, DIRECTOR

ﬁONALD D. MaCINTYRE, RU REVIEWER

Certified to the Secretary of State July B, 1996.
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BEFORE THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

In the matter of the proposed )

adoption of a new rule to reject,) NOTICE OF PUBLIC
modify, or condition permit ) HEARING
applications in the Houle Creek )

Basin

)
TO: All Interested Persons

1. On Thursday, September 5, 1996 at 7:00 PM a public
hearing will be held in the Visitor Center of the Nine Mile
Ranger Station on Remount Road near Alberton, MT, to consider
the adoption of new rule I.

2. The proposed new rule provides as follows:
"RULE I. HOULE CREEK BASIN CLOSURE (1) The Houle Creek

Basin means the entire Houle Creek drainage area located in
hydrologic basin 76M in Missoula County, Montana. The Houle
Creek Basin designated as the c¢losure area is all that
drainage and headwaters originating in Sections 4 and 8,
Township 15 North, Range 21 West, MPM flowing southwesterly to
its confluence with the Frenchtown Irrigation District ditch
in the SENENE Section 30, Township 15 North, Range 21 West,
MPM. The entire Houle Creek drainage including all unnamed
tributaries is contained in the closure area as outlined on
file map page 4.

(2) The department shall reject all surface water
applications to appropriate water within the Houle Creek Basin
for any diversions, including infiltration galleries, for
consumptive uses of water during any time of the year.

(3) Applications for nonconsumptive uses shall be
accepted and processed. Any permit if issued shall be modified
or conditioned to provide that there will be no decrease in
the source of supply, no disruption in the stream conditions,
and no adverse effect to prior appropriators within the reach
of stream between the point of diversion and the point of
return. The applicant for a nonconsumptive use shall provide
sufficient factual information upon which the department can
determine the applicant’s ability to meet the conditions
imposed by this rule.

(4) Applications for groundwater shall be accepted,
however the applicant shall provide sufficient factual
information upon which the department can determine whether or
not the source of the groundwater is part of or substantially
or directly connected to surface water. If it is found that
the proposed diversion of groundwater would cause a calculable
reduction in the surface water flow during the closure period
the application shall be rejected. A calculable reduction
means a theoretical reduction based on credible information as
opposed to a measured reduction. If the applicant fails to
submit sufficient factual information as required, the
application shall be considered defective and shall be
processed pursuant to 85-2-302, MCA.
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(5) Temporary emergency appropriations of water as
defined in ARM 36.12.101(6) and 36.12.105 shall be exempt from
these rules.

(6) These rules apply only to applications received by
the department after the date of adoption of these rules.

(7) The department may, if it determines changed
circumstances justify it, reopen the basin to additional
appropriations and amend these rules accordingly after public
notice and hearing."

AUTH: 85-2-319, MCA
IMP: 85-2-319, MCA

3. Rationale: This rule is necessary for the protection
of existing water rights in the Houle Creek Basin.
Unappropriated surface water i® not available to new
appropriations in the basin throughout the year. On October
22, 1993 a petition was filed pursuant to 85-2-319, MCA with
the Department of Natural Resources and Conservation. The
petition requested the basin be c¢losed year-round to all new
appropriations of water. The petitioners claim the demand for
water far exceeds the availability.

In response to the petition the Department set up a
monitoring program to gather water availability information.
Measuring devices were installed and monitored alternately by
the DNRC and the petitioners for one year. As a result, the
Department prepared an availability report and is proposing to
reject new surface water permit applications for consumptive
uses during any time of the year. The intent of this rule is
to preserve existing stream flows for senior appropriators.

4., Persons with disabilities who need an alternative
accessible format of this information, or who require some
other reasonable accommodation in order to participate in this
public hearing, should contact the Department of Natural
Resources and Conservation, Attn: Teresa McLaughlin, PO Box
201601, Helena, MT 59620-1601, telephone no. (406)444-6610.

5. Interested persons may presgent their data, views, or
argumentsa either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to Teresa
McLaughlin, Department of Natural Resources and Conservation,
PO Box 201601, Helena, MT 59620-1601, and must be received no
later than September 4, 1996.

6. Vivian Lighthizer has been designated to preside at
and conduct the hearing.

DEPARTM OF NA SOURCES
ERVATION

s

Certified to the Secretary of State July 8, 1996,
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BEFORE THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

In the matter of the proposed
amendment of rules 36.12.102,
Forme and 36.12.103, Applica-
tion and Special Fees

)
) NOTICE OF PUBLIC
) HEARING
)

TO: All Interested Persons

1. On August 22, 1996 at 7 PM a public hearing will be
held by the Department of Natural Resources and Conservation
in the Lower Floor Conference Room of the USF&G Building, 1625
Eleventh Avenue, Helena, MT to consider the proposed
amendments to the above stated rules.

2. The proposed amendments will read as follows: (new
material underlined, deleted matter interlined.)

"“36.12.102 FORMS (1) The following necessary forms for
implementation of the act and these rulea are available from
the Department of Natural Resources and Conservation, Water
Regources Divigion, 520—Bast—6th-Avenue 48 N. Lagt Chance
Gulch, PO Box 201601, Helena, Montana 53620-1601, the water
resources regional offices or the county clerk and recorders
offices, The department may revise as necessary, the
following forms to improve the administration of these rules
and applicable water laws:

43} (a) Form No. 600 "Application for Beneficial Water
Use Permit" (for groundwater developments in excess of 35 gpm
or 10 acre-feet per year and surface water appropriations);

423 (b} Form No. 600A * i
Application for Beneficial Water Use Permit®" (for
appropriations of less than 4,000 acre-feet and 5.5 cfs);

43} (c} Form No. 600B "“Supplement-to
Application for Beneficial Water Use Permit" (for
appropriations of 4,000 acre-feet or more and 5.5 cfs or
more) ;

44} (d) Form No. 600ACF "Supplement to Application for
Beneficial Water Use Permit - Upper Clark Fork River Basin
Groundwater Appropriations" (for appropriations of less than
4,000 acre-feet and 5.5 ¢fs);

45} (e} Form No. 600BCF "Supplement to Application for
Beneficial Water Use Permit - Upper Clark Pork River Basin
Groundwater Appropriations® (for appropriations of 4,000 acre-
feet or more and 5.5 cfs or more);

46} (f) Form No. 601 "Permit to Appropriate Water":

434 (q) Form No. 602 “Notice of Completion of
Groundwater Development" (for groundwater developments with a
maximum use of 35 gpm or less not to exceed 10 acre-feet per
year) :

48+ (h) Form No. 603 "Well Log Report";

49 (i) Form No. 604 "Certificate of Water Right" (for
groundwater of 35 gpm or less not to exceed 10 acre-feet per
vear) ;
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6} (i) Form No. 605 "Application for Provisional
Permit for Completed Stockwater Pit or Reservoir™ (maximum
capacity of the pit or reservoir must be less than 15
acre-feet) ;

433} (k) Form No. 606 "Application f£fer to Change ef

a Water Right";

4323 (1) Form No. 606A "Supplement to Application £ex to
Change Apprepriatien a Water Right" (for any change in point
of diversion or place of storage and for changes in purpose of
use or place of use of less than 4,000 acre-feet and 5.5 cfs);

{m} PForm No. 606B "Supplement to Application fer to
Change Apprepriatien a Water Right" (for changes in purpose of
use or place of use of 4,000 or more acre-feet a year and 5.5
cfs or more):

434} (n) Form No, 606ASW "Supplement to Application fer
to Change ef-Apprepriatien a Water Right" (for Salvage Water);

435} (9} Form No. 606T "Temporary Change Supplement to
Application fer to Change ef Apprepriatien g Water Right";

36+ (p} Form No. 607 "Application for Extension of
Time;

{g) Form No. €08 "Water Right Transfer
Certificate®;

438} (r) Form No. 608A "Addendum to Water Right Transfer
Certificate Form for Apportioned Water Right";

39 (8] PForm No. 611 "Objection to Application";

426} {t) Form No. 612 "Notice and Statement of Opinionn;

423 {u) Form No. 613 "Fee Schedule for the

Water Use in Montana";

433 (v) Form No. 614 "Notice of Temporary Emergency
Appropriation”;

3 (w) Form No. 615 "Water Cenvereion—Table Use

LI
s

+34) (x) Form No. 616 "Notice of Action on Application
for Extension of Time";

425) (y) PForm No. 617 "Notice of Completion of Permitted
Water Development”;

426} (z) Form No. 618 "Notice of Completion of Change of
Appropriation Water Right“;

4234 (aa) Form No. 619 "Cancellation Notice of
Certificate of Water Right";

438} (ab) Form No. 620 "Authorization to Change a
Appfepfia&ieﬁ Water Right";

438} (ac) Form No. 621 "Netiee—of Termination Notjce of
Authorization to Change a Apprepriatien Water Right";

4363 (ad) Form No. 621A "Netiee—eof Termination Notice of
Permit to Appropriate Water";

4313 (ae) Form No. 622 "Revocation Notice of
Authorization to Change a Apprepriatien Water Right";

433} (af) Form No. 624 "Revocation Notice of Permit to
Appropriate Water”;
433} (ag) Form No. 625 "Water Right Correction te-Water
n.

4343 (ah) Form No. 626 "Application fer to Renewai-ef a
Temporary Water Right Change":
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435} (ai) Form No. 627 "Notice of Water Right" (exempt
from the adjudication filing requirements);

Appfepriate—ﬂa&erll
G Ne—639—IRei £ Aut] . .

438+ (aj) Form No. 630 "Petition to the Beard Department
of Natural Resources and Congervation for Controlled
Groundwater Area";

439} (ak) Form No. 631 "Petition to the Department of
Natural Resources and Conservation to Adopt Rules to Reject
Permit Applicationa, or Modify or Condition Permits Issued in
a Highly Appropriated Water Basin or Subbasin";

440 (al) Porm No. 632 rCertificate of Water Right" (for
perfected permits);

(am) Form No. 633 "Certificate of Water Right" (for
decreed water rights).

Auth: Sec. 85-2-113, MCA Imp: Sec. 85-2-113, MCA

:12.10 P 10 SPEC E

(1) remains the same

(a) For an Application for Beneficial Water Use Permit,
Form No. 600, there shall be a fee of £300

(b) For an Interim Permit, there shall be a fee of $i0
§25 in addition to (a) above.

(c} through (d) remain the same

(e) For an Application fer to Change ef MApprepriation a
Water Right, Form No. 606, there shall be a fee of $306 5200,
except, wheny:

(i) the change application concerns a replacement well or
reservoir in the same source, er
the chande application goncerns only moving or
C.

444} (jij) the change application is the result of a
recommendation made during verification, there shall be a fee
of $25 in addition to the direct cost of giving notice, if the
department determines it must be advertised.

(f) through (g) remain the same

(h) For each Addendum to Water Right Transfer
Certificate for Apportioned Water Right, Form No. 608A, there
shall be an additional fee of $50, up to a maximum of $200.

(i) Por filing an Objection to Application, Form No.
611, there shall be a fee of 58 $25.

(j) Por an Application £er Lo Renewal—ef a Temporary
Water Right Change, Form No. 626, there shall be a fee of &35
£50.

i

(k) remains the same

(1) For a Petition to the Beard Department of Natural
Resources and Conservation for Controlled Groundwater Area,
Form No. 630, there shall be a fee of 360 $200 for filing
this petition form, plus the petitioner shall also pay
reasonable costs of giving notice, holding the hearing,
¢onducting investigations, and making records pursuant to
geetione B85-2-506 and 85-2-507, MCA, except the cost of
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salaries of the department personnel.

(m) For a Petition to the Department of Natural
Resources and Conservation to Adopt Rules to Reject Permit
Applications, or Modify or Condition Permits Issued in a
Highly Appropriated Water Basin or Subbasin, Form No. 631,
there shall be a fee of $308 $200 for filing this petition
form, plus the petitioners shall alsoc pay reasonable costs of
giving notice, holding the hearing, conducting investigations,
and making records pursuant to seetiem 85-2-319, MCA, except
the cost of salaries of the department personnel.

+4a> (0) For a Correction to Water Right Record, Form No.
625 where the error in an issued permit, authorization,
certificate or exempt water right filing caused by an
applicant and a new document is issued, there shall be a fee
of $§10. No fee shall be charged for correcting errors caused
by the department.

(2) through (3) remain the same

Auth: Sec. 85-2-113, MCA Imp: 85-2-113, MCA

3. The Department received a petition requesting that
rule 36.12.103(3) (i) be amended. The Department agrees in
part with the petitioners request and has set a publie¢ hearing
to take comments on the proposed amendments. The water right
filing fee rule amendments are an attempt to bring the fees
closer to the actual direct processing costs. At the same time
the Department's address and current water right form titles
are being corrected.

4. Persons with disabilities who need an alternative
accessible format of this information, or who require some
other reasonable accommodation in order to participate in this
public hearing, should contact the Department of Natural
Resources and Conservation, Attn: Teresa McLaughlin, PO Box
201601, Helena, MT 59620-1601, telephone no. (406)444-6610.

5. Interested persons may present their data, views, or
arguments either orally or in writing at the hearing. Written
data, views or argumente may also be submitted to Teresa
McLaughlin, Department of Natural Resources and Conservation,
PO Box 201601, Helena, MT 59620-1601 and must be received no
later than August 23, 1996.

6. Vivian Lighthizer has been designated to preside at
and conduct the hearing.

DEP. ENT OF NATURAL RESOURCES

e

Reviewer

Certified to the Secretary of State July 8, 1996.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTARA

In the matter of the ) NOTICE OF PUBLIC HEARING

adoption of Rules I, II, III, ) ON THE PROPOSED ADOPTION OF
IV, V and VI pertaining to ) RULES
criteria for patient )
placement at the Montana )
Chemical Dependency Center )

TO: All Interested Persons

1. On August 27, 1996, at 9:30 a.m., a public hearing
will be held in the Auditorium of the Department of Health and
Human Services Building, 111 Sanders, Helena, Montana to
consider the proposed adoption of Rules I, II, III, IV, V and VI
pertaining to criteria for patient placement at the Montana
Chemical Dependency Center.

The Department of Public Health and Human Services will
make reasonable accommodations for persons with disabilities who
wish to participate in this public hearing. If you request an
accommodation, contact the department no later than 5:00 p.m. on
August 16, 1996, to advise us of the nature of the accommodation
that you need. Please contact Dawn Sliva, P.O. Box 4210,
Helena, MT 59604-4210; telephone (406)444-5622; FAX (406)444-
1970.

2. The rules as proposed to be adopted provide as
follows:

[RULE 1] MONTANA CHEMICAL DEPENDENCY CENTER; PURPQSE

(1) The Montana Chemical Dependency Center (MCDC) is an
approved public¢ inpatient facility which provides inpatient
(free standing) treatment to chemically depandent residents of
Montana who demonstrate a severity of illness which matches the
intensity of service.

AUTH: Sec. 53-24-209, MCA
IMP: Sec. 53-24-301, MCA

DEFINITIONS (1) "Level of care™ means the following for the
purpose of this rule:

(a) 1level IV - inpatient (hospital) care as defined in ARM
20.3.202(13); requirements are found in ARM 20.3.213.

(b) level IITI - inpatient (free standing) care as defined
in ARM 20.3,202(14); requirements are found in ARM 20.3.214.

(¢) level II - day treatment and/or intensive outpatient
treatment as defined in ARM 20.3.202(8) and (15); requirements
are found in ARM 20.3.217 and ARM 20.3.218.
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(d) level I - outpatient treatment as defined in
20.3.202(18); requirements are found in ARM 20.3.216.

(2) "Level III justification packet™ means the materials
to be sent to MCDC by the certified counselor (as defined in ARM
20.3.401 through 20.3.416) to justify the admission which in-
clude the following required items:

(a) results of assessment as defined 1in ARM
20.3.214(2) (a);
(b) copy of the biopsychosocial assessment as defined

in ARM 20.3.202(4), completed by the certified counselor;

(c) 1level III patient placement justification as defined
in ARM 20.3.214;

(d) identification of overriding considerations as defined
in ARM 20,3.208(1)(j)(vii) if appropriate;

(e) confirmation that appropriate services are not
available locally; and
(£) current discharge summary as defined in ARM

20.3.216(5) (), if recently discharged from another level of
care.

(3) "Suypporting documentation® means medical or
psychiatric information which substantiates the need for level
111 care and/or negates the need for leval IV care.

(4) "™Qualifying placement" means justification at level
ITI in at least two of the six dimensions, as defined in ARM
20.3.208(1) (J) (i) through (vii) or one dimension with a consid-
eration which overrides the patient placement match.

(5) "MCDC utilization review committee" means a team with
clinical, medical and administrative representation, which
determines the appropriateness of admission to level III
treatment based on the documentation submitted by the certified
chemical dependency counselor.

AUTH: Sec. 53-24-209, MCA
IMP: Sec. 53-24-301, MCA

APPLICABILITY (1) All state approved chemical dependency
programs, Indian Health Services (IHS) approved native american
programs and certified chemical dependency counselors may refer
clients to MCDC providing the level III justification packet is
complete. In all cases the referring individual must be a
certified chemical dependency counselor, who has utilized the
level III justification format and the principles of patient
placement.

AUTH: Sec. 53-24-209, MCA
IMP: Sec. 53-24-30]1, MCA

(1) A court mandating or recommending
chemical dependency treatment at MCDC must refer the offender to
the approved chemical dependency program in their area or a
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certified chemical dependency counselor to complete the
assessment, patient placement and confirmation that appropriate
services are not available locally. The program or certified
chemical dependency counselor may then refer the offender to
MCDC if appropriate. The hoard of pardons, probation/parole
officers and pre-release centers must also use this procedure.

AUTH: Sec. 53-24-209, MCA
IMP: Sec. 53-24-301, MCA

(1) An individual requesting admission
to MCDC or a court referral must ba assessed as chemically
dependent pursuant to ARM 20.3.214(2)(a), and demonstrate a
severity of illness which qualifies the individual for Level III
care based on nationally recognized patient placement criteria.
Furthermore, the certified chemical dependency counselor must
confirm that the individual cannot obtain necessary care
locally. If the referral source is other than a certified
chemical dependency counselor, MCDC will determine the
appropriate level of care placement and refer the person to that
level of care.

(2) The certified chemical dependency counselor wmust
contact the admission coordinator at MCDC and request admission.
The admissions coordinator will instruct the program or
certified counselor in admission protocols.

(3) The certified counselor will send the completed level
III justification packet to McCDC.

(4) The MCDC utilization review committee will meet five
days per week (Monday through Friday except holidays) to process
and accept requests for admissions within 24 hours, providing
the documentation within the level III justification packet is
complete, Requests received after 11:00 a.m. on Friday will be
processed on Monday.

(5) The committea may reject requests for admission based
on inadeqguate documentation or inappropriate placement.

(6) 'The referring certified chemical dependency counselor
will be notified of the deficiencies and be given an opportunity
to correct the deficiencies and resubmit.

(7) Following acceptance of the admission regquest, MCDC
will notify the referring certified chemical dependency
counselor or state approved program of the specific date and
time for the admission. The referring certified chemical
dependency counselor or state approved program is responsible
to arrange the travel so the individual arrives at the
designated arrival time.

(8) MCDC may refuse an admission that fails to arrive at
the scheduled date or time.

AUTH: Sec. 53-24-209, MCA
IMP:  Sec. 53-24-301, MCA
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PROCESS TQ LEVEL II ORI (1) Dischatge will be deterlined by
the individual’s ability to meet MCDC’s established discharge
criteria based on nationally recognized patient placement
criteria. Discharge planning will be ongoing, during the
treatment process. All clients will receive a continuing care
referral to the certified chemical dependency counselor or state
approved program that initiated the admission, in order to
ensure participation in necessary continuing care.

AUTH: Sec. 53-24-209, MCA
IMP: Sec. $53-24-301, MCA

3. The proposed new rules are necessary to implement
legislation, SB 40, requiring assessment, application of patient
placement criteria and confirmation at the community level by a
certified chemnical dependency counselor’prior to acceptance for
admission at the Montana Chemical Dependency Center (MCDC).

The proposed rules are necessary to eliminate inappropriate
referrals to MCDC for inpatient treatment services. They will
allow all admissions to MCDC to be evaluated by a certified
chemical dependency counselor, using nationally recognized
patient placement criteria and confirm the appropriate level of
care is not available in the community. This will reduce costs,
maintain a reasonable schedule of admissions while decreasing
the no-show rate at MCDC. The proposed rules will also improve
the linkage for the necessary aftercare and other support
services patients require in the community when treatment at
MCDC is completed. The proposed rules define terms and set
policy and procedure guidelines for admission and discharge to
MCDC and delineate the forms needed by referring counselors to
allow admission to MCDC.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Laura Harden,
Ooffice of Legal Affairs, Department of Public Health and Human
Services, P.0. Box 202951, Helena, MT 59620, no later than
August 30, 1996.

5. The Office of Legal Affairs, Department of Public
Health and Human Services has been designated to preside over
and conduct the hearing.

Ri Reviewer D;rector, Publiclﬁealth and
Human Services

Certified to the Secretary of State July 8, 1996.
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BEFORE THE DEPARTMENT
OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA

NOTICE OF PROPOSED
ADOPTION OF RULE I

In the Matter of Proposed Adoption )

of a Rule Pertaining to Recovery )

of Abandonment Costs in Electric )
) NO PUBLIC HEARING
) CONTEMPLATED

Utility Least-Cost Resource
Planning and Acquisition.

TO: All Interested Persons

1. On August 22, 1996 the Department of Public Service
Regulation proposes to adopt the rule identified in the above
title and described in the following paragraphs, related
to recovery of abandonment costs in the context of electric
utility least-cost planning and acquisition.

2. The proposed rule modifies no existing rule.

3. The rule proposed to be adopted provides as follows:

RULE I. RECOVERY OF ABANDONMENT COSTS (1) The extent

of electric utility recovery of abandonment costs as defined
at 69-12-1203(1), MCA, will be governed by the commission’s
usual ratemaking consideration of plant and expenses. AUTH:
Sec., 69-3-1206, MCA; JMP, Sec. 69%-3-1206, MCA

4. Rationale: The rule is reasonably necessary as it
is required by law (see, Sec. 69-3-1206(2), MCA).

5. Interested parties may submit their data, views or
arguments concerning the proposed adoption in writing
(original and 10 copies) to Martin Jacobson, Public Service
Commission, 1701 Prospect Avenue, P.0O. Box 202601, Helena,
Montana 59620-2601 no later than August 22, 1996.

6. If a person who is directly affected by the proposed
adoption wishes to express his data, views and arguments
orally or in writing at a public¢ hearing, he must make written
request for a public hearing and submit this request along
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with any written comments he has (original and 10 copies) to
Martin Jacobson, Public Service Commission, 1701 Prospect
Avenue, P.O. Box 202601, Helena, Montana 59620-2601, no later
than August 22, 1996,

7. If the agency receives requests for a public hearing
on the proposed adoption from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
adoption; from the Administrative Code Committee of the leg-
islature; from a governmental subdivision or agency; or from
an association having not less than 25 members who will be di-
rectly affected, a hearing will be held at a later date. No-
tice of the hearing will be published in the Montana Adminis-
trative Register. Ten percent of those persons directly
affected has been determined to be in excesa of 25 persons
based upon the number of utility service consumers in the
state of Montana.

8. The Montana Consumer Counsel, 34 Weat Sixth Avenue,
P.O. Box 201703, Helena, Montana 59620-1703, (406) 444-2771,

ise available and may be contacted to represent consumer
interests in this matter.

Dave Fisher, Vice Chair

CERTIFIED TO THE SECRETARY OF STATE JULY 8, 1996,

D7 NG N e
Reviewed By Robin A. Hug
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BEFORE THE BOARD OF HORSE RACING
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT OF
of rules pertaining to exercise ) 8.22.703 EXERCISE PERSONS
persons and pony persons } AND 8.22.709 PONY PERSONS

TO: All Interested Persons:

1. On May 23, 1996, the Board of Horse Racing published a
notice of proposed amendment of the above-stated rules at page
1350, 1996 Montana Administrative Register, issue number 10.

2. The Board has amended the rules exactly as proposed.

3. No comments or testimony were received.

BOARD OF HORSE RACING
JAMES SCOTT, DVM, CHAIRMAN

/JW M B

ANNTE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

//J'(.n; M rEu« 7[03

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, July 8, 1996.
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BEFORE THE BOARD OF SANITARIANS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment, ) NOTICE OF AMENDMENT, REPEAL
repeal and adoption of rules ) AND ADOPTION OF RULES
pertaining to sanitarians )  PERTAINING TO SANITARIANS

TO: All Interested Persons:

1, On March 7, 1996, the Board of Sanitarians published a
notice of proposed amendment, repeal and adoption of rules
pertaining to sanitarians at page 626, 1996 Montana
Administrative Register, issue number 5. On April 25, 199§,
the Board published a notice of public hearing at page 985,
1996 Montana Administrative Register, issue number 8, because a
sufficient number of individuals requested that the Board hold
a public hearing.

2, The Board has amended ARM 8.60.401, 8.60.403,
8.60.408, 8.60.412, and 8.60.413; repealed ARM 8,60.404, 8.60.406,
8.60.407, 8.60.410, and 8.60.411; and adopted new rules I
(B.60.407A), II (8.60.410A) and III (8.60.411A) exactly as
proposed. The Board has amended ARM 8.60.415 as proposed, but
with the following changes:

ANTT. -IN- N (1) will remain the same
as proposed.

(2) A sanitarian-in-training must work under the direee
supervision of a licensed sanitarian. The supervising
sanitarian must submit a plan for supervigion for approval by
the board.

(a) will remain the same as proposed.

(i) an egtimate of time of direet gupervision provided,

(ii) will remain the same as proposed.

(iii) method of maintaining contact and supervision,

; in vai s

(3) BPireet—wSupervision means the availability of a
licensed sanitarian en—the premises for purposes of immediate
communication and consultation on a weekly and ap needed basis
as identified ipn the approved plan of supervision.

453 (4) A sanitarian-in-training
permit exemption is valid for a period of one year er-until—the
it hold il . : : on;—whicl £i ]
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3. The Board has thoroughly considered all comments and
testimony received. Those comments, and the Board's responges
thereto, are as follows:

ARM 8.60.401 BOARD MEETINGS

: One comment expressed concern that the deletion
of (3) would inhibit the Board’'s ability to hold conference
calls. The comment suggested that geographic distances and
scheduling difficulties made teleconferencing a necessity.

RESPONSE: The ability of the Board to hold conference
calls does not stem from this rule; that authority is implied
in section 37-1-131 and 37-1-307, MCA which set forth the
board's duties and authority. The board has met via
teleconference in the past and will continue to do so as
needed.

ARM 8.60.412 UNPROFESSIONAL CONDUCT

One comment involved making c¢ertain that
‘unprofessional conduct” included the potentially fraudulent
conduct where a licensed, registered sanitarian signs an
inspection report without actually performing an inspection,
Another comment expressed the desire that the Board have the
ability to investigate a complaint when it has information
before it without requiring a written complaint. One comment
opposed addition of the words “and public” under (1) (b) under
the rationale that the definition of "environmental health”
includes public health and that the distinction serves to harm
the profession by making it easier for policy makers to
eliminate the public health basis for enviromnmental health
programs .

;: Section 37-1-316(5), MCA, provides that it is
unprofessional conduct for a licensee to sign or issue in the
licensee's professional capacity, a document or statement that
the licensee knows or reasonably ought to know contains a false
or misleading statement. Section 37-1-308(2), MCA, provides
that the department may investigate upon receipt of a written
complaint or otherwise obtains information that a
licensee or license applicant may have committed a violation of
Title 37, Chapter 1. The board rejects the comment regarding
(1) (b), recognizing that the use of the terms “environmental
health” and “public health” are part of an ongoing debate.
Until the debate is resolved, the board prefers to be more
specific rather than leaving the definition to interpretation.

ARM 8.60.413 FEE SCHEDULE
One comment wad made regarding the deletion of

the re¢iprocity fee. Its deletion implied that the reciprocity
provigion was also deleted. The comment noted that use of a
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national examination would tend to encourage granting
reciprocity and identified a lack of understanding among the
profession of how reciprocity is applied and suggests that it
be explained in the rule.

RESPONSE; The board has the authority to grant a Montana
license to an individual who possesses a current license in
good standing from another state, if at the time of application
to Montana, the other state's license standards are
substantially equivalent to the standards in this state. This
gtandard is set forth in 37-1-304, MCA. The board rejects the
suggestion to explain how reciprocity is applied in the rule
because to do so would be an unnecessary repetition of the
statute.

ARM 8,60.415 SANITARIAN-IN-TRAINING

; Subsection (3) One comment opposed an
interpretation of the term “direct supervision” and “premises”
that would require an SIT to be accompanied at all times and in
the field by a licensed sanitarian, and suggested that the
superviging registered sanitarian be given the authority to
determine the degree of supervision required by the sanitarian-
in-training.

Subgection (4) One comment supported the idea of a
regional hardship exception to on-premises supervision, but
guggested that a weekly or “as needed” communication between
the supervising sanitarian and the trainee may not be feasible
in all instances.

Subgection (5) Fifteen people opposed the amendment to
this section. One comment supported the amendment.

One comment identified confusion between the terms
“sanitarian-in-training” and “temporary practice permit
holder.” Another comment described that the intent of the
“sanitarian-in-training” status was to provide on the job
experience, time to prepare to take the examination, and take
the examination multiple times if needed.

Many comments noted that the examination is a difficult
examination to pass on the first attempt. Two comments stated
that no other profession limits a person to one chance at
passing the examination.

Nearly all of the comments noted the uniqueness of the
profession in that there exists no strict curriculum or degree
course that effectively educates a person to the total or
intricate fields that sanitarians deal with on a day-to-day
basis, and therefore, on the job training is a necessity.

Two county health officers commented with regard to a
possible financial impact this rule would have on local county
health departments if they have gpent time and money training
an individual who fails the first attempt of the examination
and is not allowed to work until successfully passing the
examination.

Other commentors felt that the rule would be a barrier to
growth of the field, discouraging candidates when there is
already a lack of qualified candidates attracted to the
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profession. One comment noted that a lack of “sanitarians-in-
training” would make his job more difficult.

Solutions to the problem identified in the comments were
to request the Attorney General for a way to allow the Board to
obtain a variance from the requirement. Seven comments
suggested extending the period of a “sanitarian-in-training” to
a period of 2 or 3 years to allow an individual to adequately
learn and train in the sanitarian profession as well as prepare
for the examination.

The comment in support of the amendment stated that it is
in the best interest of the sanitarian profession to have been
included in the legislative effort to bring uniformity to
licensing of professionals under the Department of Commerce and
that it would be a mistake to attempt to exempt the profession
from this statute. The comment stressed that the issue should
address expanding on the “sanitarian-in-training” designation
and suggested that the engineer intern model should be adopted
wherein the “engineer-in-training” takes an exam to become an
“engineer-in-training”, and after more experience and training,
takes a second exam to become a professional engineer.

i The board accepts the comment
and will delete the language “on the premisges. The intent of
the rule isg not to require that the supervisor accompany the
trainee at all times, but to be available for communication and
consultation. Further, because the comment pointed to an
ambiguity in the definition of supervision, and because the
statute does not use the term “direct,” but only the term
superv1aion, the board will delete all reference in B.60.415%5
to superv1slon as being “direct.

The board rejects the comment that weekly
communication is burdensome given modern telecommunications.
However, the board will add language to (2) (a) (iii) to request
the plan of supervision to address contingency plans for breaks
in supervision by the designated supervisor; i.e., the
availability of another licensed sanitarian whom the SIT can
contact. In reference to the board's response to the comment
on (3), the regional hardship exception will be deleted.
Supervision of a sanitarian-in-training, regardless of the
SITs location, will involve submission of a plan as set forth
in (2) and require weekly and as needed communication with a
licensed sanitarian.

5up35g;;gg_i§l Section 37-40-101(6), MCA, pr0v1des that a
“Sanitarian-in-training” means a person who meets the minimum
educational gualifications required for a sanitarian's license
and who works under the gupervision of a licensed sanitarian.
Sanitarians-in-training may, with board approval, work in a
public health agency for a period not to exceed 1 year and be
congsidered exempt from the licensing and registration
requirements of 37-40-301, MCA.

In the past, the board has issued a permit for SIT's.
Under the law, the SIT is exempt from licensure and does not
require a license or permit of any kind. Therefore, the board
will no longer issue SIT permits and delete all reference in
the rule to issuance of a temporary permit. In doing so, 37-1
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305, MCA, will no longer be applicable. Section 37-1-305, MCA,
provided that for the expiration of the temporary practice
permit upon the candidate's failure of the licensing
examination.

The SIT, as defined in 37-40-101(6), MCA, is exempt from
licensure and therefore, is entitled to retake the examination
as often as necessary. The statute is clear however, that the
training period, may not exceed one year. This meana that the
SIT, in order to continue working, will have to pass the exam
in one year. TIf the SIT does not pass the exam within the year
of training, he or she may continue to attempt to pass the
examination, but may not work.

The board would like to clarify that in no case will any
SIT be granted approval to begin training if he or she does not
meet the minimum qualifications for licensure as required by
37-40-101(6), MCA. Although the board may have allowed SIT's
to pick up a missing microbiology class, for example, it was
not appropriate to allow the SIT to begin without meeting the
minimum qualifications for licensure. The board intends to
deny any and all SIT applicants who do not meet these minimum
requirements.

Having clarified the status of “sanitarian-in-training” as
exempt from licensure, the board will delete (4).

The board does not dispute the comments regarding the
difficulty of the examination, but notes that 37-40-101(6),
MCA, will allow successive attempts to take the examination.

In addition, the board notes that the new examination provider
will provide a study guide whereas the former provider did not.

The board rejects the comment regarding the unavailability
of curricula or degree courses that adequately educate persons
wishing to enter the profession without undergoing an on-the-
job training program. Such programs are currently available
in state. While the board agrees that on-the-job training
enhances the education of a prospective registered sanitarian
it disputes that such training is necessary to pass the
licensing examination.

The board acknowledges the comments regarding financial
impact on counties who hire SIT's who ultimately are unable to
pasgs the test. The board, however, cautions public health
agencies against relying on SITs to provide a labor force. The
Sanitarian-in-Training was introduced to the legislature under
a one-year limit with the understanding that one year should be
a sufficient amount of time to be able to pass the examination.
If an SIT does not pass the examination after several attempts
within a one year period, the public safety demands that the
individual not be allowed to continue to practice until he or
phe can demonstrate the ability to pass the examination. The
board wishes to repeat that after one-year, the SIT will
continue to be allowed to sit for the examination, but will not
be allowed to continue to work as an SIT.
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NEW RULE III(3) RENEWAL

COMMENT: One comment proposed an amendment requiring the
Department to send a certified letter to licensees whose
licenses are set to lapse because 90 days may not be a long
enough period given the many situations that can arise in a
person's life that cause them to be late or even forget to
renew.

The board rejects the comment. In the history
of the board, no individual has ever exceeded the 90 day grace
period. Moreover, the license renewal forms sent to licensees
already give notice to the individual of the consequence of
failing to renew., It is the obligation of the individual
licensee to renew his or her license and to keep the board
informed of current addresses.

BOARD OF SANITARIANS
MELISSA TUEMMLER, CHAIRMAN

. %MQ}ML

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

ﬁw‘% ity

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, July 8, 1996.
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BEFORE THE DEPARTMENT OF TRANSPORTATION
OF THE STATE OF MONTANA

In the matter of the amendment NOTICE OF AMENDMENT

)
of rules 18.8.101, 18.8.304, ) AND REPEAL
18.8.415, 18.8.428, 18.8.501, )
18.8.502, 18.8.504, 18.8.509, )
18.8.511A, 18.8.511B, 18.8.513, )
18.8.514, 18.8.517, 18.8.519, )
18.8.601, 18.8.602, 18.8.801, )
18.8.1002 and 18.8.1101, and )
the repeal of rules 18.8.201, )
18.8.701 and 18.8.1008 )
concerning the Motor Carrier )
Services program )
TO: All Interested Persons.
1. On March 21, 1996, the Department of Transportation

published notice of the proposed amendment of rules 18.8.101,
18.8.304, 18.8.415, 18.8.428, 18.8.501, 18.8.502, 18.8.504,
18.8.509, 18.8.511A, 18.8.511B, 18.8.513, 18.8.514, 18.8.517,
18.8.519, 18.8.601, 18.8.602, 18.8.801, 18.8.1002 and
18.8.12101, and the repeal of rules 18.8.201, 18.8.701 and
18.8.1008 concerning the Motor Carrier Services program, at
page 714 of the 1996 Montana Administrative Register, issue
number 6.

2. A public hearing was held in the auditorium of the
Montana Department of Transportation building in Helena,
Montana, on April 23, 1996, and public comments, written and
oral, were received.

3. The Department has amended rules 18.8.101, 18.8.304,
18.8.415, 18.8.428, 18.8.501, 18.8.502, 18.8.,504, 18.8.509,
18.8.511B, 18.8.513, 18.8.514, 18,8.517, 18.8.519, 18.8.601,
18.8.602, 18.8.801, 18.8.1002 and 18.8.1101 as proposed.

4. The agency has amended Rule 18.8.511A with the
following changes:

18.8 511A WHEN FLAG VEHICLES ARE REQUIRED (1) Flag
vehicles are required at the rear of a vehicle on interstate
highways if the load or the vehicle exceeds 16.5 feet in
width.

(2) A Pflag vehicles—are is required at the front on all

highways except interstate highways when the—main-bedy-ef the
load or the vehicle exceeds 12 feet in width.
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(3) Vehicles or loads exgeeding 14 feet wide, but not

ceeding 16. eet wide ot r ired to have a rear fla
icl rovi th are ipped with 'overgize load" signs
lashi ights on the fro the rear.

(4) Flag vehicles are required at the front and at the
rear on all highways except interstate highways when the-main
bedy—ef the load or the vehicle exceeds 14 16.5 feet in width

Pl 1 Gtk ineludi ;
feet,

(4) through (6) remain the same, but are renumbered (5)
through (7).

AUTH: 61-10-155 MCA; IMP: 61-10-101 through 61-10-148 MCA

5. The Department has thoroughly considered all
comments and testimony received. Those comments and the
Department’s responses thereto, are as follows:

Written comments: The proposed amendments received written
support from the Montana Manufactured Housing & Recreational
Vehicle Association, the Montana Motor Carriers Association,
Inc., and Hi-Ball Trucking, Inc.

Commentg: Written comments opposing the amendment to
subsection (4) of ARM 18.8.601 were received from the Montana
Motor Carriers Assoclation, Inc., and Hi-Ball Trucking, Inc.
They were opposed to the amendment because of the burden it
places on a carrier.

The rule as proposed is adopted because the Federal
Highway Administration has mandated this definicion. See
Response to similar oral comment.

Comment: Hi-Ball Trucking also submitted a written comment
which was critical of Rule 18.8.602(4). Hi-Ball Trucking was

of the opinion that the rule created a potentially unsafe
condition where a bridge is located in a depression and a
motorist is not able to see the stopped tyxuck until it is too
late to safely stop.

Regponse: MDT appreciates and understands the concern. The
proposed rule change, however, was merely an attempt to make
Rule 18.8.602(4) easier to read. It was not a substantive
rule change. Consequently, MDT is of the opinion that a
change of the rule as suggested by Hi-Ball Trucking would
require a new notice and another comment period. This comment
will be kept in mind and considered when the rules are amended
again.

Oral c¢omments; Oral testimony from several sources was
received in general support of the proposed amendments and in
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gspecific support of the proposed amendments to ARM 18.8.509,
ARM 18.8.511B, ARM 18.8.513(4), and ARM 18.8.1101.

col ts: Oral testimony was received from Doug
Mote representing the Montana Logging Association and £from
Dennis McKenna, owner-operator leased to Westran, Inc.,
opposing the proposed amendment to ARM 18.8.511A. Mr. Mote
stated that increasing the width to 16.5 feet before requiring
a rear flag vehicle would result in the driver of the
overdimensional load being unable to determine what traffic
wag following, and that traffic would not be able to pass
safely on narrow two-lane highways. Mr. McKenna advised that
because of the weight and slowness of a vehicle hauling
equipment and c¢learing corners that a dangerous situation was
c¢reated by not having a rear flag vehicle.

Response: The agency noted that the current rule allows
movement of wide loads up to and including 15 feet with
appurtenances before a rear flag vehicle is required.
However, appurtenances are not defined and it is not specified
in rule where the appurtenances must be located on the
overdimensional load. This leads to confusion and difficulty
in interpretation. In response to comments, the agency is
amending ARM 18.8.511A to require additional lighting in lieu
of a rear flag vehicle. The use of flashing lights and
oversize load signs on the overdimensional load will provide
adedquate warning and assure continued safety for the traveling
public. The elimination of a rear flag vehicle also reduces
traffic congestion, resulting in fewer vehicles which a
passenger car or pickup truck would have to pass. Regarding
the inability of the driver to determine the traffic behind
the overdimensional load, if the wvehicle hauling the
overdimensicnal load is equipped with mirrors as required in
section 61-9-404, MCA, the driver would have rear vigibility
of 200 feet. With regard to Mr. McKenna's concerns, vehicle
combinations which are designed and used for hauling extremely
large and/or heavy pieces of equipment often require
additional safety precautions pursuant to other rules,
including front and rear flag vehicles and more restrictive
hours of travel.

Comments: Oral testimony was received from Ben Havdahl
representing Montana Motor Carriers Association, Inc.; Carl

Schwitzer representing Montana Contractors Association; Russ
Ritter representing Westran, Inc., Doug Miller representing
Whitewood Transportation; Jim Novak with Montana Power Co.;
and Doug Mote representing the Montana Logging Association in
opposition to the amendment to subsection (4) of ARM 18.8.601.
Testimony cited concerns about lack of uniform interpretation
of the "8 hour rule," delays in emergency response to
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disasters such as forest fires, and increased safety
concerns .

Response: The agency noted that the amendment is the exact
federal definition of a non-divisible overweight load. The
Federal Highway Administration has mandated that Montana adopt
the federal definition or face possible loss of federal
funding for highway construction projects. The agency shares
the concerns of the motor carrier industry, but is obligated
to adopt the federal definition of a non-divisible load. It
was further noted that the current definition of a non-
divisible load would continue to be in effect for overweight
loads traveling on non-interstate highways.

6. The agency has repealed rules 18.8.201 INTERSTATE
APPORTIONED LICENSING, 18.8.70]1 RESTRICTED ROUTE-LOAD PERMITS,
and 18.8.1008 REGULATIONS COVERING MOVEMENT OF ALL VEHICLES OR
LOADS EXCEEDING 15 FEET WIDE, TO AND INCLUDING 18 FEET WIDE,
found on pages 18-273, 18-313, and 18-320 of the
Administrative Rules of Montana.

MONTANA, DEPARTMENT OF TRANSPORTATION

By:
DYE, Direct

(o 77 2oulbq

C
Lyl?jManley, Rulecféviewer

Certified to the Secretary of state _July 8 1996,
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
- STATE OF MONTANA

NOTICE OF THE AMENDMENT
AND REPEAL OF RULES

In the matter of the )
amendwent of rules 16.32.101 )
through 16.32.103, )
16.32.106, 16.32.107, )
16.32.109 through 16.32.112, )
16.32.118, 16.32.119, )
16.32.128, 16.32.136 through )
16.32.141; and the repeal of )
rules 16.32.114, 16.32.130, )
and 16.32.142, concerning )
procedures, criteria, and )
reporting for the )
certificate of need program )

TO: All Interested Persons

1. On May 9, 1996 the Department of Public Health and
Human Services published notice of the proposed adoption of Rule
I; the amendment of rules 16.32,101 through 16.32.103,
16.32.106, 16.32.107, 16.32.109 through 16.32.112, 16.32.118,
16.32.128, 16.32.136 through 16.32.141; and the repeal of rules
16.32.114, 16.32.130, and 16.32.142, concerning procedures,
criteria, and reporting for the certificate of need program at
page 1267 of the 1996 Montana Administrative Register, issue
number 9.

The department decided not to adopt [Rule I] DEFINITIONS OF
STATUTORY TERMS as a separate rule and instead incorporated
those terms into ARM 16.32.101.

2. The Department has amended rules 16.32,107, 16.32.111,
16.32.118, 16.32.136, 16.32.137, 16.32.138 and 16.32.141 and
repealed rules 16.32.114, 16.32.130, and 16.32.,142, as proposed.
In addition, the Department has amended 16.32.119.

3. The Department has amended the following rules as
proposed with the following changes:

(1) For the purpose of this sub-

chapter:

4¥¥(a) "Current state health plan" means the compilation
of components containing guidelines for determining need for
health care facilities and services subject to certificate of
need review that is most recently adopted by the governor and
£he g statewide health coordinating council appointed by the
governor; a separate component adopted by the statewide health
coordinating council and the governor for a single type of
service or facility is part of the current state health plan.

(2) through (4) remain as proposed but are renumbered
(1) (b) through (1)(d).
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16.32.102 LONG TERM CARE -~ WHERE ALLOWED (1) A health
care facility i =5-30 may provide long
term care only if:

(a) it is 1licensed to provide the level of care in
guestion; or

(b) it has received certificate of need approval pursuant
to ARM 16.32.128 for the establishment of swing beds, is
certified to provide long term care in such swing beds, and the
provision of long term care is limited to such swing beds}—er,

(1) (c) remains as proposed but is renumbered (2) (b).

16.32,103 SJUBMISSION QOF LETTER OF INTENT (1) through (1)

(c) remain as proposed.
the

(1) a--substantial -ohange—in—exioting nervieces—or
addition of a new service, and. if so, an egtimate of the annual

(1)(c)(ii)lthrough (1) (e) (iv) remain as proposed. ’
i i ]
f* Th’Q“gh & hfaihhlea*e f?°*???’ Hgt?.uetleifeted'en & ’ega}af
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period;—and—will result—in—additional —annual—operating—and
amertigation—expensesof—$150,000—or—mores

(1) (¢) (vi) remains as proposed but is renumbered (1) (c)(v).

$¥id)(vi) if—the—person—desires—copparative review—of
their propesal—with-—that-ef anetherapplieant,—the-nane—of-—the
ether—appliecantthe uge of hospital beds to provide nursing or
intermediate developmental disability care and., if so, the

; or
(1) (c) (viii) remainse as proposed but 1is renumbered

(1) (e) (vil).
(1) (d) through (1) (k) remain as proposed.

(1) (1) and (1) (m) remain as proposed but are renumbered
(1) (m) and (1)(n).
(2) through (5) remain as proposed.

16.32.106 SUBMISSION OF APPLICATIONS (1) and (2) remain
as proposed.
(3) No application for a proposal will be accepted earlier
than the deadline set by 50-5-302(5), MCA, for receipt of a
letter of intent requesting comparative review with that
proposal
Jivi-l¢

(4) through (6) remain as proposed.

(7) W
application, ¥if the application is determined to be
incomplete, the department shall notify the applicant in writing
by mail of #the-inocompleteness that fact and of the specific
information that is necessary to complete the application. The
department shall also indicate a time, which may be no less than
15 calendar days, within which the department must receive the
additional information requested. Within 15 working days after
receipt of the additional information, the department shall
determine whether the application is complete.

(8) remains as proposed.

(9) TIf the intenteof theapplieation-_applicant materjally
changes the propesal or the £inpancial feasibility ef +the
propesed—preject—is—altered capital expenditures proijected are

after the

department declares the application complete, the department may
i require the

applicant to begin the process again by filing a new letter of
intent for the reviged proposed project if it desireg a
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(1) During
y affected person may request
an informational hearing
by writing to the department. The department may
also hold a hearing on its own initiative.

(2)

another, in which cage_the newspaper notice wjill be published
after receipt of all of the appljcations to be comparatively
A hearing request must be received by the department
within 30 calendar days after the date the
letters—of intentappears—in the newspaper

newspaper notice ig

(3) through (B) remain the same as proposed.

16,232,110 CRITERIA AND FINDINGS (1) The criteria listed
in (a) through (k) below are statutory criteria required by 50~
5-304, MCA, and the—fellewing will be considered by the
department in making its decision:
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(1) (a) and (1) (b) remain as proposed but are renumbered
(2) (a) and (2)(b).

(2) remains the same but is renumbered (3).

4+33(4) If a hearing to reconsider a decision is requested,
any affected person, other than the requestor of the hearing,
who wishes to participate in the hearing must, at least 2 weeks

18 recejved, submit a written notice of intent to participate to
the department along with a check for $500, unless the affected
person is an applicant whose proposal was approved and is the
subject of the hearing, in which case only the notice of intent
must be received by the department.

{4)(5) The fees required by (1) and {3)(4) above must be
paid by check made out to the department of public health and
human services.

(5) through (10) remain as proposed but are renumbered (6)
through (11).
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COST (1) The recipient of a
certificate of need shall report to the department any increase
in the cost of an approved project in excess of $150,000 or 15
percent of the approved budget for the project, whichever is

greater.

FPhe—department—may require —an—additional
Wﬁ&b&mﬂmwﬂ_}nﬂw

AUTH: Sec. 58-5—363y 50-5-302, MCA
IMP: Sec. 50-5-106, 50-5-301, MCA

-= (1) through

(1) (a) remain as proposed.
(b) no more than 50% of the excess bed capacity of the
hospital or medical assistance facility will be eertified
as swing beds. Excess bed capacity is the difference
between the number of licensed hespital beds in the facility and
the average acute care occupancy level of the facility over the
three years prior to the date of the application for certificate

of need.

(3) remains as proposed but is renumbered (2).

(1) through (1) (h)(ii) remain as proposed.
(iii) whether a certificate of need er—teetion-Hi22—ap-
was received for any projects during the reporting
period, and if so, the total capital authorization included in
such approvals.

(1) through (1)(a) remain as proposed.
(b) a dlscuss1on of the organizational aspects of the
, including the following information:
(1) (b) (1) through (1)(d) remain as proposed.
(e) staff information, including the number and
classification of full and part-time medical personnel, as

H
(1) (f) through (1) (g) remain as proposed.
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4. The Department has thoroughly considered all
commentary received:

ARM 16.32.101 DEFINITIONS

: The Montana Hospital Association (MHA) requested
that the department take care to ensure that members of the
Statewide Health Care Coordinating Council (SHCC), referred to
in the definition of "current state health plan", is composed of
persons with knowledge of health care issues, including hospital
issues and particularly the likely effect of managed care on
health planning efforts.

: While the law [50-5-101(44), MCA] states that the
state health plan is approved by the SHCC and the governhor. The
SHCC itself was originally created under federal law that no
longer exists, and Montana law does not specify its composition,
nor does the department have the authority by rule to define
that composition. However, we agree that such a council should
be knowledgeable about health care issues and the concerns of
the MHA will be passed on to the governor, who has historically
appointed the members of the SHCC.

COMMENT _#2: The Montana Health Care Association (MHCA)
requested that the existing definition of "health service" as "a
major subdivision, as determined by the department, within
diagnostic, therapeutic, or rehabilitative areas of care,.." be
deleted or changed on the grounds that the department does not
have the authority to define such subdivisions and that they
ware already defined in 50-5-101, MCA.

RESPQNSE: The department has been unable to find, in 50-5-101,
any definitions of areas of care that c¢ould reasonably be
regarded as "major subdivisions"™ of care, other than those, auch
ag "skilled nursing care", which are peculiar to certain types
of health care facilities; nor does the MHCA specify which
definitions it had in mind. Section 50-5-301(1)(c), MCA,
subjects to CON review "the addition of a health service that is
offered by or on behalf of a health care facility that was not
offered by or on behalf of the facility within the 12-month
period before the month in which the service would be offered
and that will result in additional annual operating and
amortization expenses of $150,000 or more". The "health
services" in question are obviously discrete areas of service
within those offered by a given type of facility and are
undefined in the statute. The definition of "health service"
was promulgated by rule some years ago to give the public notice
of what the department reasonably believed the phrase to mean
and will be retained.

COMMENT _#3: The department should consolidate both rules
relating to definitions into one.
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New Rule I was dropped and incorporated into ARM
16.32.101.

ARM 16.32.102 LONG TERM CARE--WHERE ALLOWED

COMMENT #4: The MHA referred to new rule language concerning
swing beds and requested the rule specify that up to five such
beds may be offered. by a hospital without CON review and that
the language "a hospital or medical assistance facility" should
also be added, because a medical assistance facility (MAF) is
also a licensed hospital.

: The department agreed that the rule’s application to
hospitals was unclear and added a paragraph specific to
hospitals that refers to the statutory exception from CON review
(applicable only to hospitals) for up to five swing beds. It
also added a phrase to paragraph (1) clarifying the fact that
the term "health care facllity", under certificate of need law,
does not include a hospital.

The department disagrees, however, with the assertion that
a medical assistance facility is a licensed hospital. A MAF is
not a hospital under either the statutes relating to licensure
of health care facilities or those governing certificate of need
review, but is a separately defined entity. Therefore, the
standards applicable to a health care facility, a term which is
defined in 50-5-301(3)(a), MCA, as including a MAF, are
contained in paragraph (1), while those that apply solely to
hospitals are in paragraph (2) of the rule.

ARM 16.32.103 SUBMISSION OF LETTER OF INTENT

COMMENT _ #5: Park Place Health Care Center requested
¢larification whether the reference in (1)(c)(v) to the
“addition of health services" includes the addition of physical,
occupational, or speech therapy on staff or by contract that
adds operating expenses of $150,000 or more.

RESPQNSE: "Health service® is defined in ARM 16.32.101 as "“a
major subdivision, as determined by the department, within
diagnostic, therapeutic, or rehabilitative areas of care.."
Since physical, occupational, and speech therapy programs are
reasonably each a major subdivision within the rehabilitative
area of care, each of them would be a "health service". 1t
should also be noted that 50-5-301, MCA, requires CON review of
such a new health service only if it was not in existence during
the prior 12 months and it will cost at least an additional
$150,000 in operating and amortization expenses.

COMMENT .#6: St. Vincent Hospital and Health Center requested
that the department ensure that applicants asking for
comparative review with other applications should merit it, not
simply by filing a letter of intent requesting such review, but
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only if they submit a completed application within the time
frames prescribed by the department and the applications to be
comparatively reviewed are truly comparable. In lieu of
requiring a complete application, St. Vincent suggested, as an
alternative, that subsection (1)(c)(vii) of ARM 16.32.103 he
amended to indicate that a person who wants comparative review
with another applicant must, in addition to naming the other
applicant, submit credible evidence demonstrating that a
"competing project is under consideration, development or
simultaneously filed, is similar or alike and as a result,
comparative review is warranted”.

: The department agrees that the mere filing of a
letter of intent requesting comparative review does not mandate
that the requested comparative review occur, although if a
person wants comparative review of their proposal with another
for which a letter of intent has already been filed, a summary
of which has been published in the newspaper, that person must,
by law, file a letter of intent requesting comparative review
within the deadline specified in 50-5-302(5), MCA. ARM
16.32.103(1) (c) (vii) reads as it does simply to reflect the
requirements of 50-~5-302(5), MCA. Section 50-5-302, MCA, in
subsections (4) and (12), clearly gives the department the
discretion to determine whether proposals should be
comparatively reviewed, s0 long as they pertain to "similar
types of facilities or equipment affecting the same health
service area". In addition, that statutory standard and the
requirement that, to be comparatively reviewed, applications
must be reviewable concurrently, given all relevant time
constraints, are set out in ARM 16.32.106(10). Since the
statutes and rules together already set out the standards for
determining when comparative review may occur and ensure that a
mere letter of intent requesting comparative review will not, by
itself, necessitate comparative review, no change was made in
ARM 16.32.103 relating to comparative review, other than to
relocate the language in (1) (c)(vii) to a more grammatically
appropriate spot in the rule.

COMMENT #7: St. Vincent also requested that the statutory
language from 50-~5-302(5), MCA, requiring the department to
publish in the newspaper(s) a notice of the letters of intent
received during the prior month, be repeated in the rule.

SE: The Montana Administrative Procedure Act, in 2-4-
305(2), MCA, states that "([r]Jules may not unnecessarily repeat
statutory language®. 1In addition, House Joint Resolution 5,
passed by the 1995 Legislature, requested agencies delete
unnecessary provisions, with a goal of reducing pages by 5-10%
Therefore, since the requested language is a repetition of
statutory language, reiterates an obligation that impinges upon
the department rather than the public, and is not apparently
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necessary to carry out any public purpose, the department felt,
in this case, that the requested language should not be added.

COMMENT #8 AND RESPONSE: In (1) (<) (i), the department deleted
the phrase requiring an indication whether a substantial change
in existing services was proposed, since such a change is not
necaessarily subject to review; the reference in (c) (i) to a new
service was left intact since it is reviewable. In addition,
(1) (c) (v) was deleted as a duplication of (c)(i), and (c) (i) was
amended to require the cost estimates needed to determine if the
proposed added service is reviewable. Finally, a reference to
hospital beds used as swing beds (those in which nursing or
developmental disability care may be provided) was added (see
subsection (1)(c)(vi)] to the 1listing in subsection (1)(c),
since the swing bed category is one of those for which CON
approval is most commonly requested; the number of beds involved
is also to be indicated to enable the department to double-check
whether the beds are reviewable, since a hospital may create up
to five swing beds without undergoing CON review.

ARM 16.32.106 SUBMISSION OF APPLICATIONS

COMMENT #9: Both the Montana Health Care Association and St.
Vincent objected to the deletion of the language noting the
department has 20 working days to determine if an application is
complete, and requested that the statutory language of 50-5-
302(7) containing that requirement be inserted.

RESPONSE: As noted in the response to Comment #7, the
Administrative Procedure Act prohibits unnecessarily repeating
statutory language in rules. However, in thig case, the public
may be alded in its understanding of the review process if some
reference is made to the time within which the department will
be deciding whether the application is complete, so a reference
to that time limit was added.

COMMENT #10: The Montana Hospital Association asserted that
comparative review of competing applications should be limited
to contemporaneous applications, and that the law did not intend
to prompt competing organizations to apply for a CON in response
to a competitor’s application. In that context, the MHA
requested clarification whether the provision in subsection (3)
was intended to apply to the original requestor submitting a
letter of intent for a proposal or to the person requesting
comparative review with the original proposal, as well as
whether the provision was intended to affect the deadlines for
completing applications, i.e. providing more time for
applications to be submitted.

RESPONSE: The department agrees the comparative review should

occur only when review of all the applications involved can be
reviewed within the same timelines, but disagrees that the law

Montana Administrative Register 14-7/18/96



~-1985-

does not intend to prompt competing organizations to respond to
a competitor’s proposal. Legislative intent on the subject is
evidenced by amendments to the law made by the 1995 Legislature
that require the department to publish, each month, notice of
any letter of intent submitted during the prior month in a
newspaper for the area to be served by the proposal, and require
anyone who wants comparative review with an LOI described in the
newspaper to submit an LOI for their own proposal, noting
comparative review is requested, within 30 days after that
publication.

As for the subsection (3) provigion, its intent was not to
affect the deadlines for completing applications, but to avoid
the department having to start reviewing an application
immediately after a letter of intent for that proposal is
submitted and before the department knows whether anyone intends
to file a competing application. However, the comment
highlighted the fact that the subsection (3) provision could
apply equally to an LOI requesting comparative review with an
earlier proposal, which would inhibit the contemporaneous
receipt and review of competing applications, contrary to the
department’s intent. Therefore, subsection (3) was amended to
clarify that the mandatory delay in accepting an application
applies only to the original proposal.

COMMENT #1131 The Montana Health Care Association felt that
subsection (8), which states that any application which is still
incomplete on the deadline date for submitting additioenal
information will be considered withdrawn, is an inaccurate
statement of the law as applied to a single application that is
not going to be comparatively reviewed with another. In other
words, the Association believes the 1995 Legislature, which
specifically stated that applications scheduled to undergo
comparative review are considered withdrawn if they do not
submit necessary and requested information to the department by
the specified deadline, but did not indicate what happened under
the same circumstances if no comparative review was involved,
intended to preclude single, but incomplete, applications from
being considered withdrawn.

: While there is certainly room for argument over the
intent of the legislature, the department feels the more
appropriate interpretation is that, since the legislature did
not speak to the issue of how to treat a single but incomplete
application, it thereby left it up to the department to
determine that issue by rule. It does not make sense for the
department to have to proceed with review of any application for
which inadequate information was submitted. The department does
not assume the legislature intended it to do so, absent any
clear statement on the subject in the law. Theretore, it will
retain the provision regarding as withdrawn any application for
which inadequate information is submitted by the specified
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deadline, whether or not the application is to be comparatively
reviewed against another application.

COMMENT #£12: Both the MHCA and St. Vincent found subsection (9)
too vague, and St. Vincent requested that the word "altered" be
replaced with "materially changed".

RESPONSE: The department agreed that the language more
specifically indicates the intent of that portion of the rule
and made the change.

COMMENT #13: Also in regard to subsection (9), the MHCA felt
that an applicant that changed its proposal to the extent that
a new application might be required should have the option of
returning to and continuing with the original proposal. The
MHCA also contends that, if a proposal is changed substantially
from the original application, the department should deny the
applicant a CON on that basis rather than require submittal of
a revised, new application, especially since the department has
not clearly defined when it would require a new application.

RESPONSE: The applicant always has the choice of returning to
the original proposal; the rule was amended to reflect that
fact., As for the contention that the department should deny a
proposal for being substantially changed in mid-review, rather
than require resubmission of a revised application, it is not
apparent that the department has the authority to deny the
application on those grounds, it is a waste of the department’s
limited resources to continue to review a proposal that the
applicant no longer apparently wants, and the revised proposal
is one which other affected parties had no notice at the letter
of intent stage. Therefore, the department believes the proper
manner of handling a substantially changed application is to
require an applicant to start over the review process with a new
letter of intent.

COMMENT #14: The MHCA also asked what change in financial
feasibility would constitute a change significant enough for the
department to require the applicant to start over, and was
concerned that the proposed rule did not give applicants
adequate notice of the circumstances under which that would
occur.

RESPONSE: The department agreed that the language relating to
financial feasibility was vague and specified what degree of
change would be considered significant, an amount that was set
to correspond to ARM 16.32.119‘s threshold amount (see Comment
#28).

St. Vincent suggested that, in subsection (10),

COMMENT #15:
the words "if requested" be inserted after "concurrently”, on
grounds that the change was consistent with its previous
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comments on comparative review and still allowed the department
discretion.

RESPONSE: The requested change would prevent the department
from comparatively reviewing applications otherwise appropriate
for such review if the applicants did not request comparative
review. Such a limitation of the department’s discretion is not
contemplated by the statutes concerning comparative review and
was, therefore, not incorporated into the rule.

ARM 16.32.107  NOTICE OF ACCEPTANCE OR EFFECTIVE WITHDRAWAL OF
APPLICATION

COMMENT #16: The MHCA felt that this rule largely duplicated
the provisions of 16.32.106(8) and was therefore superfluous; it
also reiterated that only an application being comparatively
reviewed c¢ould be considered withdrawn for failure of the
applicant to submit additional requested information.

RESPONSE: Since 16.32.106(8) refers to the fact that an
application for which inadeguate information is submitted will
be considered withdrawn and 16.32.107 adds the procedure whereby
an applicant is notified of that fact, the department considers
the two rules to complement, rather than duplicate, each other,
so no change was made. As for the issue whether a single
application can be considered withdrawn, the response to Comment
#11 states the department’s position.

COMMENT #17: St. Vincent requested that the statutory maximum
review period of 90 days be incorporated into the rule.

RESPONSE: Refer to the response to Comment #7. The language in
question is in the law. Since the department could not identify
any compelling reason why that language should be reiterated in
the rule, the requested language was not added.

COMMENT #18: st. Vincent requested that the reference in
subsection (2) to an applicant being given "an opportunity" to
submit additional information be amended to read "opportunities®
in order to allow an applicant to submit additional informatjon
atter the original supplementary submiszsion is found still
inadequate,

RESPONSE: While the department agrees that allowing an
applicant to submit additional information more than once would
be a good idea, allowing, as St. Vincent expressed it, "more
give and take between the applicant and the Department"”, the
amendments to the law made by the 1995 Legislature left the
department with a s8ingle 15-day period after receipt of
additional information within which to determine if the
application is complete, and eliminated, in 50-5-302(7), MCA,
the provision allowing more supplementary submissions and more
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15-day periods for the department to determine completeness.
Therefore, the department is limited to 15 days after additional
information is submitted to determine if the application is
complete, a time frame that does not reasonably allow for
further requests from the department for information and
responses from the applicant. Therefore, the requested change
was not made,

ARM 16.32.109 INFORMATIONAL HEARING PROCEDURES

: St. Vincent requested restoration of the original
language in subsection (2) requiring a request for an
informational hearing to be made within 30 days after notice
that an application is complete is published in the newspaper,
rather than 30 days after the notice of a letter of intent for
the proposal is published in the newspaper, because the
legislature most likely intended the informational hearing to be
held after the application was complete.

RESPONSE: The period in the rule during which an informational
hearing could be requested was originally triggered by
publication of the notice that an application was complete.
Since that notice requirement was eliminated by the 1995
Legislature, the rule was proposed to be amended so that the
request period was triggered instead by publication of the
notice of letters of intent. However, the department agrees
that it is more appropriate to have an informational hearing
requested and held after the full application is received, so
the rule was amended accordingly. However, since the
department’s 90-day review period commences on the date it
receives the original application rather than the date the
application is declared complete and a portion of the review
period may have run by the time the application is complete,
leaving little time to have a hearing requested and held, the
time period for requesting an informational hearing was set to
date from initial receipt of the application, rather than from
the date it is declared complete. 1In addition, since affected
parties would not otherwise be aware an application was received
and might not know the deadline for requesting a hearing was
approaching, the department amended the rule to obligate itself
to publish a newspaper notice of each application received.
Finally, subsection (1) was corrected on the department’s
initiative to conform to the statutory provision in 50-5-
302(11), MCA, allowing an informational hearing to be held,
rather than the request for a hearing to be made, during the
review period.

ARM 16.32,110: CRITERIA AND FINDINGS
: St. Vincent requested that all of the statutory

review criteria be listed in the rule as well, to aid the
applicant. The Montana Health Care Association (MHCA) thought
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that the criteria in subsection (2) that were proposed to be
deleted were at least as valuable as those that were left, and
requested that they be reinstated.

: While noting the reasons cited earlier for excluding
statutory language from rules, the department in this case
agreed to add the statutory criteria expressly to the rule
because a clear understanding of the criteria is essential to an
applicant, who must provide the department with information
relevant to each, and such understanding is much more easily
attained if the criteria and necessary findings are listed in
one place, i.e. the rule, rather than split between the statute
and rule. As for the deleted criteria in subsection (2), they
were not reinstated because the same findings, although not
precisely the same language, are found in the statutory listing.

ARM 16.32.111: DEPARTMENT DECISION

COMMENT #£21: St. Vincent felt the department was incorrect,
given the amendments to 50-5-306, MCA, passed by the 1995
Legislature, in referring to the hearing by which a department
CON decision may be contested as a "reconsideration hearing”,
and that the proceeding in question was subject to the Montana
Administrative Procedure Act, was not a "reconsideration"
hearing, and was not a "de novo proceeding as was the case in
the past".

The 1995 Legislature did indeed amend 50-5-306, MCA,
extensively and, in the process, eliminated the phrase
"reconsideration hearing", referring instead to "contested case
hearing®. However, the change in name has no legal effect. The
hearing in question is a contested case proceeding subject to
the Montana Administrative Procedure Act and was a contested
case proceeding both before and after the 1995 amendments. The
legal nature of the hearing remains unchanged and is unaffected
by the name by which it is called. The hearing is in fact a
hearing to reconsider the department’s decision, and 50-5-302,
MCA, giving the department CON rulemaking authority, continues
to refer, in 50-5-302(1)(d), MCA, to “reconsideration hearings".

As for the issue of whether the hearing is a de novo
hearing, e.g. a second hearing on the same issues, the hearing
provided by 50-5-306, MCA, is the first hearing available under
the law to contest the department’s final decision whether to
grant a CON, and is therefore not a de novo hearing, nor was it
a de novo hearing prior to the 1995 amendments.

In any case, the name by which the hearing is called has no
impact on its legal status. Since historically the term has
been commonly used and understood, the CON law continues to
refer to a "reconsideration" hearing, and the hearing is in fact
held to reconsider the department’s decision, the references to
"reconsideration hearing" were retained.
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ARM 16.32.112: APPEAL PROCEDURES

COMMENT #22: S5t. Vincent once again requested deletion of
references to a "reconsideration hearing"™ and substitution of
"boilerplate" notice of hearing language for that in subsection

(2).

RESPONSE: The references to a reconsideration hearing were not
deleted, for the reasons stated in the response to Comment #21.
Subsection (2) was retained unchanged since the only alternative
"hollerplate" language available for notices of hearing appears
in the Attorney General’s Model Rules and is not squarely
applicable to CON cases.

: St. Vincent and the Montana Hospital Association
asserted that the requirement that a party requesting a hearing
pay $500 should be eliminated as interfering with the right to
participate in government. St. Vincent requested that
subsection (2) language, as well as subsections (3) and (4) in
their entirety, referencing the fee be deleted.

RESPONSE: The department cannot delete the fee since it is
required by the CON law, in 50-5-310(3), MCA. However, the
issues raised concerning the fee are being seriously considered
by the department, as is the possibility of asking the
legislature to amend the law to delete the fee.

: The Montana Hogspital Association asked that these
rules either reference other rules setting out administrative
and contested case hearing processes or set them out explicitly
in the CON rules.

RESPONSE: The department agreed and added references to both
the Montana Administrative Procedure Act and relevant Attorney
General’s model rules for contested cases.

COMMENT #25: The Montana Health cCare Association (MHCA)
objected to allowing an affected party to intervene and
participate in a hearing already requested by another party,
especially if they are allowed to do so up to two weeks before
the hearing. The MHCA felt that was unfair to existing parties
who have already been preparing their cases and contrary to the
Montana Administrative Procedure Act and 50-5-306, MCA. . The
Association also felt that it should be assumed that the
applicant will participate in any appeal of an application that
was approved.

RESPONSE: The department does not agree that the law precludes
an affected person from intervening in a hearing requested by
someone else. Prior to the 1995 amendments, 50-5-306(5), MCA,
allowed any affected person, whether or not they participated in
the hearing, to appeal the department’s decision to district
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court. The 1995 amendments limited that right to affected
parties who participated in the hearing, but did not restrict
participation to the party who requested the hearing alone. 1In
addition, there are occasions in which an affected party might
have no reason to request a hearing on a particular decision but
clearly would have an interest in participating in one if it
were requested by someone else, e.g. when the applicant’s
proposal is denied a CON, the non-applicant affected party
agrees with the denial, but the applicant appeals the decision.

In regard to the objection to allowing an affected person
to intervene up to two weeks prior to the hearing, the
department felt a potential intervenor might reasonably need two
weeks to decide whether to intervene once it found out a hearing
was set, Since the hearing must be held within 30 days after
the request is made, unless the time frame is extended by the
hearing officer, the effect of allowing an affected party two
weeks to intervene is to give them up to two weeks before the
hearing to do so. However, in practice the parties to most
hearings agree to have the hearing set more than 30 days in the
future to give themselves more time to prepare, in recognition
of which the department amended the rule to require an
intervenor to submit a request to participate within two week
after the date the request for a hearing is received.
Therefore, in most cases all parties to the hearing will be
identified well in advance of the hearing date.

Ag for the MHCA’s last point, it is assumed that the
applicant will be a party to the hearing, an assumption that is
acknowledged in subsection (3) of the proposed rule, which
ensures that the applicant receives notice of a hearing request
initiated by another person.

ARM.16,32.114: ABBREVIATED REVIEW

: The Montana Health Care Association requested
reinstatement of the rule concerning abbreviated review, now
proposed to be repealed, since the law appears to have
contemplated one and, even if the procedure was not often used,
it should be available when a case warrants it.

While the law does give the department the authority
to establish rules governing abbreviated review, it does not
mandate such rules. As indicated in the reasons for the repeal
set out in the original notice of rulemaking, normal review
allows for the same sort of condensed timeline in appropriate
cases without the application of a special rule for the purpose,
so0 the department decided it was unnecessary and is repealing
it.

6.32.118: 0 CER' CATE; ON;
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: The Montana Health Care Association questioned why
a certificate of need was considered non-transferable to a
person other than the original applicant.

RESPONSE: Certificates of need are granted based, in part, upon
factors peculiar to the particular applicant, such as the
adequacy of its staff, its financial soundness, etc. It is
inherent in certificate of need review that a certificate of
need is granted to a particular applicant and is not simply
approval of a proposal without reference to who proposed it.

ARM 16.32.119;: INCREASE IN CERTIFIED COST

COMMENT #28: The Montana Health Care Association felt that the
rule, which indicated that the department might require a new
certificate of need for a proposal whose cost greatly exceeded
that originally proposed, was too vague and did not let the
public know when a new CON would be required.

:  Although this rule was not originally proposed to be
amended, its subject matter is well within the scope of the
notice of proposed rulemaking. The department reassessed the
level of increased cost that should be considered a significant
departure from the original proposal for which the certificate
of need was received and increased the amount that would trigger
the reporting requirement to $150,000 or 15% of the originally-
approved budget, whichever figure is greater rather than less.
The department also clarified that only an amount reaching that
threshold may be subiject to the department’s approval. The
Department also deleted from the history reference to a section
of the law that is no longer authority for certificate of need
rules.

COMMENT #29: The Montana Health Care Association contended
there is no statutory authority to grant swing beds to any
facility other than a hospital, and that new subsection (3)
conflicts with 50-5-301(1) (b) and (h) of the law.

RESPONSE: Subsection (3) of the rule was added to clearly
inform the public the circumstance under which swing beds in a
medical assistance facility (MAF) would be subject to review,
since the statutory provisions applicable to MAFs are different
from those that apply to hospitals. Section 50-5-301(1) (h),
MCA, applies strictly to swing beds proposed by hospitals.
Section 50-5-301(1) (b), MCA, does not conflict with subsection
(3) of the rule; rather, 50-5-301(1) (b), MCA, does not apply to
swing beds at all because it applies to an increase in bed
number or a relocation of beds, neither of which apply to swing
beds, which are already in existence and are not being relocated
or increased. The only provision of the CON law that appears to
potentially apply to a MAF that proposes to utilize swing beds
is 50-5-301(1)(c), MCA, which covers the addition of a new
service to a health care facility that was not offered within
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the prior 12 months and which will cost $150,000 or more in
annual operating and amortization expenses, conditions
triggering review that are reiterated in the rule’s subsection

3).
( The department did note that subsection (1) (b) of the rule
erroneously referred to excess bed capacity as the difference
between the number of licensed "hospital® beds and average
occupancy level. Since the subsection applies to both hospital
and MAFs, the word "hospital" was deleted.

COMMENT #30: The Montana Hospital Assoclation (MHA) contended
that MAFs are hospitals, and that, therefore, applying
provisions to MAFs that are different from those for hospitals
is incorrect under the law. Specifically, the MHA wanted the
department to indicate that MAFs, as hospitals, can create up to
five swing beds without undergoing CON review.

: The confusion about the distinction between a
hospital and a medical assistance facility appears to be caused
by the fact that federal certification standards for
Medicare/Medicaid refer to MAFs as "limited service hospitals",
However, under Montana licensure and CON law, hospitals and MAFs
are defined separately and are distinct entities. In addition,
in the CON law a MAF is explicitly included in the definition of
"health care facility" and subject to all the CON provisions
applicable to health care facilities, while a hosgpital is
specifically exempted from that definition. Therefore, the
exemption in 50-5-301(1) (h), MCA, for up to five hospital swing
beds from CON review is not available to a MAF.

: The MHA requested that language be added to
subsection (1) (a) to allow approval of swing beds regardless of
the occupancy level of area long term care facilities if the
latter are restricting admission to their facilities to patients
with certain medical needs.

RESPONSE: The department declined to add such a provision
because it has no evidence such restrictive admission is
occurring. Also, such an exception is unnecessary, given the
fact that up to five swing beds can be established without CON
review, through which adequate patient-days of service are
available,

COMMENT #32: The MHA asserted that limiting approval of swing
beds to 50% of a facility's “excess" capacity had no rational or
statutory |basis, noting that federal Medicaid/Medicare
certification standards contained no such limit. The MHA also
objected to using the number of licensed beds to determine
excess capacity because the actual capacity may be different, as
when construction prevents use of all of the beds or when double
rooms are utilized as singles, and the department should
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encourage the fullest use of existing facilities rather than
artificially limiting them.

RESPONSE: While the law does not itself set a limit on the
number of swing bheds that may be approved, the department
clearly, via 50-5-304, MCA, has the authority to establish
review criteria by rule. As for the variance from federal
cartification requirements, the purpose of certificatjon is
totally different from that of certificate of need atatutes and
rules, the latter having as their main thrust approval of only
those health care facilities, beds, etc., that the public needs.

As for the use of the number of licensed beds, rather than
the number of beds actually being used (which could be lesas), to
determine excess capacity, the licensed number is one that is
more reliable in that a facility can always revert to the
licensed humber of beds on its own initiative. 1In addition,
that number is readily ascertainable by the department, as
opposed to potentially fluctuating bed capacity, and is a number
that gives the benefit of the doubt to the facility, since it
will always equal or exceed the actual capacity. Using the
licensed number rather than actual capacity, if the actual
capacity is less, will in fact give the facility more ‘“excess
capacity” and therefore more swing beds than if actual capacity
were used, thereby using the facility more intensely than if
actual capacity were used in the calculation of excess capacity.
For the foregoing reasons, the 50% capacity restriction was
retained.

COMMENT #33: The MHA requested deletion of subsection (2) of
the rule because it duplicates and conflicts with Medicaid rules
ARM 46.12.510, 511, and 512 regarding patient transfers and
their rights regarding transfers.

RESPONSE: The department deleted subsection (2) as
unenforceable and unnecessary, given the corresponding Medicaid
rules.

The department also, on its own initiative, corrected the
phrase "certified as swing beds"™ in subsection (1) (b) to read
“approved as swing beds", since approval is the appropriate
term.

16,32.136 CERTIFICATE OF NEED APPLICATION: JINTRODUCTION AND
COVER LETTER
COMMENT #34: The MHA requested that the department allow one

paper copy of a CON application, plus an electronic file, to be
submitted in lieu of the six copies proposed in the rule.

This would increase the department’s cost to make

copies and it has already reduced the required copy number from
nine to six. Computer systems are so varied as to make
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consistency in electronic submissjions next to impossible, so the
department made no change.

ARM 16.32.138: ANNUAL OPERATIONAL REPORTS BY HOSPITALS

: The MHCA suggested that, since staffing
information is requested for long term care facilities and home
health agencies, the same information from hospitals should be
of value and required.

RESPONSE: Since subsection (15) of the rule does require
staffing information for hospital beds, no change was necessary.

ARM 16.32.139: ANNUAL FINANCIAL REPORTS BY HOSPITALS

COMMENT #36: The MHCA pointed out that subsection (8)(¢)
referred to section 1122 review, which no longer exists.

RESPONSE: The department agrees and deleted the reference.

COMMENT #£37: The Montana Health Care Association suggested that
annual reports from the other types of residential care
facilities besides personal care facilitles would be of equal
value and should be required. It also pointed out that, in
subsection (2) {now (1) (b)], the word “"facility" would be more
appropriate than "project".

RESPONSE: Although the department concedes that, ideally,
annual reports should be required of the other types of
resjidential care facilities added by the 1995 Legislature, it
has decided not to do it at this time, largely because of the
difficulty of getting reports now from the facilities currently
subject to the rule. The department is presently considering
whether to request voluntary reporting from all of the
residential facilities to evaluate the full continuum of care
and the need to require certificate of need review of such
facilities in the future.

As for amending the word "project" to read "facility", the
department agreed and made the change.

GCOMMENT #38: The MHCA requested that the definition of "medical
personnel” in subsection (1) (e) be clarified to indicate what
classifications of personnel are intended to be included.

RESPONSE: The department amended the rule to indicate that the
classifications of medical personnel to be reported will be
listed on the survey form.
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COMMENT #39: The MHCA suggested that the department might get
more valuable information for evaluating CON applications if it
asked for patient origin data on a city basis rather than by
county.

RESPONSE: The department made no change at this time, primarily
because it would mean more work for long term care facilities,
but is considering the issue and would be interested in the
opinion of the MHCA’s membership on the issue.

Ru%e %ev1ewzz D%iecéor, Pub;;é Health and

Humwan Services

Certified to the Secretary of State July 8, 1996.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

CORRECTED NOTICE OF THE
AMENDMENT OF RULE

In the matter of the )
amendment of rules )
46.12.1919 and 46.12.1920 )
pertaining to targeted case )
management for high risk )
pregnant women ;

TO: All Interested Persons

1. On June 6, 1996, the Department of Publi¢ Health and Human
Services published notice of the amendment of 46.12.1919 and
46.12.1920 pertaining to targeted case management of high risk
pregnant women at page 1566 of the 1996 Montana Administrative
Register, issue number 11.

2, An internal cross-reference to a particular section
inadvertently referenced the prior alpha-numeric designation
for the section rather than the designation accorded in the
rule as amended. This correction is being made to correct
that incorrect cross-reference. The rule is amended with the
following changes:

4 A T SERVICE IGH RISK PR ANT
(1) Remains as amended.

(2) Case management services for high rigk pregnant women
provided prior to January 1, 1996 are reimbursed, in
accordance with (2) (a) through 443 (2)(d), for the allowable
costs of providing case management services to eligible
medicaid recipients.

(2) (a) through (2) (d) remain as amended.

AUTH: Sec. 53-6-113, MCA
IMP: Sec. 53-6-101, MCA

3. All portions of the January 25, 1996 notice of amendment
not specifically changed by this notice of correction remain
the same.

i

- . =\
ule Reviewer Dirdctor, Public Health and
Human Services

Certified to the Secretary Of State July 8, 1996.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rules

) NOTICE OF THE AMENDMENT

)
46.12.1930, 46.12.1948, and )

)

)

)

OF RULES

46.12.1951 pertaining to
targeted case management for
the mentally ill

TO: All Interested Persons

1. On February 22, 1996, the Department of Public Health
and Human Services published notice of the proposed amendment of
rules 46.12.1930, 46.12.1948, and 46.12.1951 pertaining to
targeted case management for the mentally ill at page 535 of the
1996 Montana Administrative Register, issue number 4.

2. The Department has amended rule 46.12.1948 as
proposed.
3. The Department has amended the following rules as

proposed with the following changes:

(1) through (3)
remain as proposed.
(a) for individual case management services:
Each 15 minute unit; —rrrv e T

. L . . : IV ion v

53163 51663 $36—62 S Hri3 51046
D83 11546 8.81 050 10332
14.21 11.65 10.97 10.90

(b) for group case management services:
Each 15 minute unit_; o T

$ 3-89 5 334 § 334 § 308 5 347
461 83 2.94 Eax e 59
4.74 3.88 3.66 3.63

(4) remains as proposed.

AUTH: Sec. 53-6-113, MCA
IME: Sec. 53-6-101, MCA
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46.12.1951 CASE MANAGEMENT SERVICES FOR YOUTH WITH SEVERE
EMOTIONAL DISTURBANCE, REIMBURSEMENT (1) through (3) remain
as proposed.

{a) for individual case management services:

each 15 minute unit; v

$31-67 53003 $30-02 $ 923 $10—40
363 1149 8.82 1059 1033
14.21 11.65 10,97 10.30
(b) for group case management services:
each 15 minute unit; —

S 3-89 $ 334 § 34 $ 3068 $ 347
461 43 2.94 2x23 =53
4.74 3.88 .66 3.63

(4) remains as proposed.

AUTH: Sec. 53-6-113, MCA
IMP: Sec. 53-6-101, MCA

4. The Department has thoroughly considered all
commentary received:

COMMENT #1: Two providers commented that mental health case
management services for adults and children are different
gervices with different costs and should have different Medicaid
reimbursement rates.

RESPONSE: The Department has not set separate rates for
adult and child case management in the past. Separate rates
will be considered when rates are set for FY 1997.

COMMENT #2: The comment was made that the rates in this
proposed rule were calculated in a manner different from the
procedure used to calculate other community mental health
Medicaid rates.

: The proposed rates were calculated in the same
manner. "FY 1994 cogt reports prepared by the community mental
health centers were used. This is the same procedure which is
used to establish other community wental health Medicaid rates.

COMMENT #3: The comment was made that while it is legitimate
to use 1994 costs to set the rates, the higher cost of child and
adolescent case management coupled with the dramatic¢ increase in
this service when compared to adult case management, results in
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a substantial underestimate of true blended cost of targeted
case management in the proposed rule.

RESPONSE: The Department has decided against establishing
separate child and adult case management rates at this time but
it does acknowledge both that case management for youth costs
more to provide than case management for adults and that the
quantity of child-adolescent case management in comparison to
adult case management has dramatically increased since 1994,
which is the base year for the rates proposed. One method to
take into account the changes in the adult vs. child service mix
is to use 1994 coats, but adjust the blended case management
rate based on the relative quantity of child vs. adult case
management occurring more recently. The Department has revised
the rates in this rule based upon the relative mix of child and
adult case management occurring during FY 1995, Because the
Region 3 rateas would be less than the proposed rate if re-
calculated, those rates remain as proposed.

Rule Reviewer Director, Public Health and
Human Services

Certified to the Secretary of State July 8, 1996.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE ADOPTION ) NOTICE OF ADOPTION and
of RULES 1 (42.25.1801); II ) REPEAL of OIL AND GAS

(42.25.1802); III (42.25.1803); ) RULES

IV (42.25.1804); V {(42.25.1805);)
VI (42.25.1806); VII (42.25. )
1807); VIII (42.25.1808); 1IX )
(42.25.1809); X (42.25.1810); )
XT (42.25.1811); XII (42.25. )
1812); and XIIT (42.25.1813) )
and REPEAL OF ARM 42.25.1001, )
42.25.1002, 42.25.1003, 42.25, )
1004, 42.25.1005, 42.25.1007, )
42.25.1008, 42.25.1009, 42.25. )
1010, 42.25.1011, 42.25.1012, )
42.25.1013, 42.25.1014, 42.25. )
1015, 42.25.1016, 42.25.1017, )
42.25.1018, 42.25.1027, 42.25. )
1028, 42.25.1029, 42.25.1030, )
42,25.1201, 42.25.1202, 42.25, )
1206, 42.25.1207, 42.25.1208, )
42.25.1209, 42.25.1210, 42.25, )
1301, 42.25.1302, 42.25.1303, )
42.25.1304, 42.25.1305, 42.25. )
1306, 42.25.1307, 42.25.1308, )
42.25.1309, 42.25.1310, 42.25. )
1401, and 42.25.1402 relating )
to 0il and Gas Rules for the )
Natural Resources Tax Bureau )

TO: All Interested Persons:

1. On April 25, 1996, the Department published notice of
the proposed adoption and repeal of o0il and gas rules relating
to natural resources taxes at page 1107 of the 1996 Montana
Administrative Register, issue no. 8.

2. A Public Hearing was held on May 20, 1996, to consider
the proposed adoption and repeal. No one appeared to testify
and no written comments were received.

3. The Department has adopted and repealed the rules as
proposed.

CLEO ANDEé;ON MICK ROBINSON B

Rule Reviewer Director of Revenue

Certified to Secretary of State July 8, 1996
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VOLUME NO. 46 OPINION NO., 19

CITIES AND TOWNS - Authority of county that has established free
public library to contract with city library board of trustees
to asgume all county library functions;

COUNTIES - Authority of county that has established free public
library to contract with c¢ity library board of trustees to
assume all county library functions;

COUNTIES - Creation by county that offered library services
prior to 1986 of new taxing unit to provide library services and
avoid statutory tax limitations;

INTERGOVERNMENTAL COOPERATION - Authority of county that has
established free public library to contract with city library
board of trustees to assume all county library functions;
LIBRARIES - Authority of county that has established free public
library to contract with city library board of trustees to
assume all county library functions;

LIBRARIES - Creation by county that offered library services
prior to 1986 of new taxing unit to provide library services and
avoid statutory tax limitations;

LOCAL GOVERNMENT - Authority of county that has established free
public library to contract with city library board of trustees
to assume all county library functions;

LOCAL GOVERNMENT - Creation by county that offered library
servicea prior to 1986 of new taxing unit to provide library
services and avoid statutory tax limitations;

TAXATION AND REVENUE - Creation by county that offered library
services prior to 1986 of new taxing unit to provide library
gervices and avoid statutory tax limitations;

MONTANA CODE ANNOTATED - Sections 7-11-1101 to -1112, 7-33-
2105(3), -2109(2), 15-1-101, 15-10-401 to -412, 22-1-301, -303,
-304, -309, -312, -31%5, -316, -401 to -413, 22-15-316;

OPINIONS OF THE ATTORNEY GENERAL - 43 Op. Att‘'y Gen. No. 74
(1990), 42 Op. Att’y Gen. No. 113 (1988), 42 Op. Att'y Gen. No.
98 (1988), 42 Op. Att'y Gen. No. 80 (1988), 41 Op. Att'y Gen.
No. 91 (1986},

HELD: 1. A county in Montana that offered library services
prior to 1986 cannot form a new taxing unit and avoid
the tax limitations of I-105 by establishing a public
library pursuant to Mont. Code Ann. § 22-1-303, or by
forming a multijurisdictional service district to
provide library services pursuant to Mont. Code Ann.
§ 7-11-1105,

2. A county that has established a county free library
pursuant to Mont. Code Ann. § 22-1-303 is authorized
to contract directly with the board of trustees of the
free public library of any incorporated city to assume
all county library functions and to pay the sum agreed
upon out of the county free library fund.
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June 25, 1996

Mr. Russell R. Andrews
Teton County Attorney
P.O. Box B899

Choteau, MT 59422

Dear Mr. Andrews:

You have requested my opinion on several questions which T have
phrased as follows:

1. Do county public library services that have
evolved over time (as opposed to being
established pursuant to Mont. Code Ann. § 22-1-
303), have the taxing powers enumerated in Mont,
Code Ann. § 22-1-304, and are they subject to the
tax limitations of Mont. Code Ann. §§ 15-10-401
to -4127?

2. For the future, may a county that has offered
library services prior to 1986, establish library
gervices pursuant to statute so as to avoid the
tax limitations of Mont. Code Ann. §§ 15-10-401
to -4127?

3. May a county establish a county public library
pursuant to Mont. Code Ann. § 22-1-303, then
contract with city public libraries to provide
all governance and servicea, and fund the
contract with the public library fund authorized
by Mont., Code Ann. § 22-1-3047

You state that Teton County has recently discovered that it did
not follow statutory procedures for the creation of a free
county library, even though it has levied taxes and contracted
for library services for county residents with the libraries in
Great Falls, Choteau, Fairfield, and Dutton. Your first
question seeks a ruling as to the legal status of the entity
providing the library services.

A city or county "public library," as that term is defined in
Mont. Code Ann. § 22-1-301, is a species of public corporation
whose authority and relationships to general city or county
governments are defined by state law. See Kerr v, Enoch Pratt
Free Library, 149 F.2d 212 (4th Cir. 1945}; Local 2390 v, City
of Billings, 171 Mont. 20, 555 P.2d 507 (1976); 42 Op. Att'y
Gen. No. 98 (1988); 41 Op. Att’y Gen. No. 91 (1986); McQuillin

M orpor ng § 2.03a (3d ed. 1990).
The case of Henderson v. Schopl District No, 44, 75 Mont. 154,
160-62, 242 P. 979, 980 (1926), made several important

distinctions regarding the organization of public corporations,
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and the case is still recognized as good law. Mancoronal v.
Northern Mont. Jt. Refuge Digposal Digt., No. 95-DV-001 (Mont,
9th Jud. Dist. Ct. Feb. 9, 1996) (order granting defendant'’'s
motion for summary judgment). Hendergson held that public
corporations are either de jure (organized in compliance with
existing law), de facto (organized in certain unsuccessful
attempts to comply with existing law), or void (organized
without attempting to comply with an existing law). The
legality of the organization of a de jure corporation "is
impregnable to assault in the courts from any source." The
legality of the organization of a de facto corporation "can be
questioned only by the state in a direct proceeding." See Mont,
Code Ann. § 27-28-101(3). In the case of a void corporation,
"the attempted exercise of corporate powers may be attacked, by
a private individual who will be affected thereby, in an
appropriate proceeding." Hendergon, 75 Mont. at 161-62; gee also

McQuillin Municipal Corporations §§ 12.102 to .107 (3d ed.
1990) .

It appears that Teton County public library services are either
a de facto corporation or a void corporation, since the county,
according to the facts as you state them, failed to comply with
the procedural steps required to create the corporate entity.
The legal consequences of a determination that an entity is one
or the other are significant and far-ranging. I am unable to
answer your first question without a factual determination that
past public library services in Teton County amount to either a
de facto corporation or a void corporation. It is not within
the legitimate scope of an Attorney General’s Opinion to
determine a factual question, so I cannot answer your questions
about the past actions of the county regarding library services,
nor can I give my opinion whether the city libraries of Choteau,
Dutton, and Fairfield were lawfully established.

Regarding the options open to Teton County for providing library
services in the future, there are several ways in which the
county can proceed. The county may establish a public library
pursuant to Mont. Code Ann. § 22-1-303; then, pursuant to Mont.
Code Ann. § 22-1-312, -315, or -316, the county library may
merge or combine with another library. Also, the county may
join a library federation under Mont. Code Ann. §§ 22-1-401 to
-413. Finally, the county may enter into interlocal agreements
with one or more municipalities to form a multijurisdictional
library service district under Mont. Code Ann. §§ 7-11-1101 to
-1112. The Teton County Commissioners would prefer to establish
either a free county library or a multijurisdictional service
district.

A primary focus of your second question regarding the county's
provision of library services in the future is the selection of
a method of providing those services that avoids the tax
limitations of Mont. Code Ann. §§ 15-10-401 to -412 (popularly
known as I-105). In understanding these tax limitations, we
must start with the operative words of the statute: v [Tl he

Montana Administrative Register 14-7/18/96



-2005-

actual tax liability for an individual property is capped at the
dollar amount due in each taxing unit for the 1986 tax year."

Mont . Code Ann. § 15-10-412(2). As you can see, Lo angswer your
guestion I must determine what is the "taxing unit" with regard
to the county’s provision of library services. The term is

described precisely in statute:

The phrase . . . "taxing unit" includes a county,
city, incorporated town, township, s8chool district,
irrigation district, or drainage district or a person,
persons, or organized body authorized by law to
establish tax levies for the purpose of raising public

revenue,
Mont. Code Ann. § 15-1-101(2). Teton County is c¢learly a
Y"taxing unit." 43 Op. Att‘'y Gen. No. 74, at 28B6-87 (1990);

42 Op. Att'y Gen. No. 80 at 314-15 (1988). To answer your
question, I must also determine if a smaller governmental unit,
the public corporation that directly offers the library
services, is a taxing unit.

The respective budgetary powers of public library boards of
trustees and local government governing bodies are set forth in
statute:

The governing body of any city or county which has
established a public library may levy in the same
manner and at the same time as other taxes are levied
a special tax in the amount necessary to maintain
adequate public library service

Mont. Code Ann. § 22-1-304.

The library board of trustees shall have exclusive
control of the expenditure of the public library fund,
of construction or lease of library buildings, and of
the operation and care of the library. The library
board of trustees of every public library shall:

(6) prepare an annual budget, indicating what support
and maintenance of the public library will be required
from public funds, for submission to the appropriate
agency of the governing body.

Mont ., Code Ann. § 22-1-309.
A comparison with rural fire districts, discussed as taxing
units in 42 Op. Att'y Gen. No. 80 (1988), is instructive. That

opinion concluded that

a fire district operated by the county and not by a
board of trustees is not a "taxing unit. A rural
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fire district operated by a board of trustees,
however, is a "taxing unit" within the meaning of
section 15-10-412, MCA.

42 Op. Att’'y Gen. No. 80 at 315 (1988). Attorney General Greely
determined the difference to be that when the board of county
commissioners operated the district, the commissioners
established the tax levy. When the commissioners appointed a
board of trustees to operate the fire district, the statutes
gave the trustees the authority to establish tax levies. Mont.
Code Ann. §§ 7-33-2105(3) and -2109(2).

Although public library boards of trustees do have certain
powers that are granted by statute, 42 Op. Att'y Gen. No. 98
(1988), 41 Op. Att’'y Gen. No. 91 (1986), they are not authorized
by law to establish tax levies. Accordingly, I find that county
library boards must be distinguished from rural fire districts,
and that library boards are not "taxing units" under the
reasoning of 42 Op. Att’'y Gen. No. 80 (1988).

It has been arqued that the holding in a previous Attorney
General’s Opinion implies the contrary position. The previous
opinion held as follows:

A board of county commissioners does not have the
authority to refuse, within statutory millage limits,
to levy some or all of the property taxes necegsary to
satisfy an annual budget adopted by county library
trustees.

41 Op. Att’'y Gen. No. 91 at 396 (1986). In the situation you
present, it might be argued that this holding authorizes library
trustees in Teton County in effect to set the mill levy within
the statutory millage limits. For several reasons, I do not
believe that the holding in 41 Op. Att’'y Gen. No. 91 currently
has that effect.

Initially, a distinction must be made between a board of county
commisgioners’ authority relative to a board of county library
trustees and its authority relative to a board of city library
trustees. It should be noted that the holding in 41 Op. Att'y
Gen. No. 91 dealt with two county-level entities. A county
library board of trustees is formed pursuant to Mont. Code Ann.
§ 22-1-308, and has the powers and duties enumerated in Mont.
Code Ann. § 22-1-309. A city library board of trustees may be
formed and operate pursuant to these same statutes; in addition,
a city library board may assume the functions of a county
library pursuant to Mont, Code Ann. § 22-1-315, and the trustees
may contract directly with the board of county commissioners.
If the city library trustees do so contract, the county is
obligated to pay only "such sum as may be agreed upon,” Mont.
Code Ann. § 22-1-315(2), and thus the city library board would
be further constrained in their adoption of a budget. In sum,
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the holding in 41 Op. Att’y Gen. No. 91 does not apply directly
to all library funding situations.

In any event, it should be remembered also that 41 Op. Att'y
Gen. No. 91 discussed the relative authority of county library
trustees and county commissioners under the legal regime that
existed prior to the passage of I-105. We now must harmonize
Mont. Code Ann. §§ 22-1-304, 22-1-309 and 15-10-412. Schuman v.

Bestrom, 214 Mont. 410, 415, 693 P.2d 536, 538 (1985). A key
phrase in the holding in 41 Op. Att’y Gen. No. 91 was "within
statutory millage limits." Thus, the opinion recognizes that

whatever power exists in the library board of trustees relative
to taxation, that power is subject to statutory limits on the
power of the county to tax. The I-105 limits were not in
exjstence when the prior opinion was written, but it is clear
that the reference to "statutory millage limits" in the prior
opinion expresses a concept broad enough to encompass the I-105
limits.

Thus, it is my conclusion that the holding in 41 Op. Att’y Gen.
No. 91 does not support the proposition that library trustees in
Teton County could in effect set mill levies at will as long as
the levies were within the millage limits established in Mont,
Code Ann. § 22-1-304,

I also conclude that multijurisdictional service districts for
libraries are not taxing units under I-105. Multijurisdictional
service districts are established by interlocal agreement
between municipalities and/or counties. Mont. Code Ann. §§
7-11-1101 and -1105, They have no independent governing body or
any budgetary powers independent of the governing bodies of the

local governments organizing the districts. Mont. Code Ann.
§ 7-11-1112. See algso Mont. Code Ann. § 7-11-1111(4).

Multijurisdictional service districts do not fit the statutory
definition of taxing units.

In answer to your second question, then, I conclude that Teton
County cannot form a new taxing unit and avoid the tax
limitations of I-105 by establishing a public library pursuant
to Mont. Code Ann. § 22-1-303, or by forming a
multijurisdictional service district to provide library services
pursuant to Mont. Code Ann. § 7-11-1105.

Your final question has to do with the power of the county to
contract with municipal libraries in order to discharge the duty
which the county has assumed to provide library services to
county residents. Specifically, you ask whether the board of
county commissioners may contract directly with the boards of
trustees of the municipal librariea of the county, whether the
municipal libraries may assume all county library functions, and
whether the funds for these contracts may come directly from the
county library fund. The operative statute states:
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(1) Instead of establishing a separate county free
library, the board of county commissioners may enter
into a contract with the board of library trustees or
other authority in charge of the free public library
of any incorporated city, and the board of library
trustees or other authority in charge of such free
public library is hereby authorized toc make such a
contract,

(2) Such contract may provide that the free public
library of such incorporated city shall aassume the
functions of a county free library within the county
with which such contract is made, and the board of
county commissioners may agree to pay out of the
county free library fund into the library fund of such
incorporated city such sum as may be agreed upon.

(3) Either party to such contract may terminate the
same by giving 6 months’ notice of intention to do so.

Mont. Code Ann. § 22-1-315.

The plain words of Mont. Code Ann. § 22-1-315(1) answer your

first query in the affirmative. When that is the case, we
should go no farther in construing a statute. Gulbrandgon v.
Carey, 272 Mont. 494, 500, 901 P.2d 573, 577 (1995). In

answering your second query, we must examine the phrase “the
free public library of such incorporated city shall assume the
functions of a county free library." Mont. Code Ann. § 22-1-
315(2). Does this mean "all functions" or merely "some
functions"? The phrase should be construed in the context of
the rest of the act, City @f Billings v. Smith, 158 Mont. 197,
212, 490 P.2d 221, 230 (1971). I believe that a reasonable
construction of this phrase would authorize the city library to
assume “"all functions" of the county library, because the board
of county commissioners may contract directly with the board of
trustees of a city library, thus leaving no county board of
library trustees to administer any remaining functions of the
county library. Mont.. Code Ann. § 22-1-315(1). Your third
query is also answered in the affirmative by the plain words of
Mont. Code Ann. § 22-1-315(2), which authorizes payment for
gervices "out of the county free library fund.”

THEREFORE, IT IS MY OPINION:

1, A county in Montana that offered library services
prior to 1986 cannot form a new taxing unit and avoid
the tax limitations of I-105 by establishing a public
library pursuant to Mont. Code Ann. § 22-1-303, or by
forming a multijurisdictional service district to
provide library services pursuant to Mont. Code Ann.
§ 7-11-1105.
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A county that has established a county free library
pursuant to Mont. Code Ann. § 22-1-303 is authorized
to contract directly with the board of trustees of the
free public library of any incorporated city to assume
all county library functions and to pay the sum agreed
upon out of the county free library fund.

OSEPH P. MAZURE
Attbrney Genera

jpm/rfs/bjh
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VOLUME NO. 46 OPINION NO. 20

COUNTY ATTORNEY - Absence of power to create positions of county
employment without approval of county commissioners;

COUNTY ATTORNEY - Requirement that county provide administrative
support ;

COUNTY COMMISSIONERS - Obligation to provide administrative
support for county attorney;

COUNTY COMMISSIONERS - Power to create new positions of
employment ;

COUNTY COMMISSIONERS - Requirement that commissioners approve
reasonable claims for support services necessary to allow county
attorney to perform official duties;

OPINIONS OF THE ATTORNEY GENERAL - 46 Op. Att'y Gen. No. 10
(1995), 43 Op. Att’'y Gen. No. 77 (1990), 42 Op. Att'y Gen. No,
23 (1987), 10 Op. Att’'y Gen. 167.

HELD: 1. The county is obligated to provide administrative
support services which are reasonably necessary to
allow the county attorney to perform the duties of the
elective office.

2. The county attorney cannot compel the commissioners to
authorize the hiring as a county employee of a legal
secretary for the county attorney absent a showing
that any other employment arrangement would prevent
the county attorney from performing the minimum
statutory duties of the job.

June 28, 1996

Mr. John Huntley
Fallon County Attorney
P.O. Box 760

Baker, MT 59313

Dear Mr. Huntley:

You have requested my opinion on two related questions, which I
state as follows:

1. Is the county obligated to fund secretarial
services for the elected part-time county
attorney which are reasonably required for the
performance of the duties of the office?

2. Can the county attorney employ a secretary as a
county employee without the prior consent of the
county commissioners, and thereby obligate the
county to pay that employee’s salary and benefits
as a county employee?
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The answer to your first question is clear from case law and
prior opinions of this office. The county is obligated to
provide office space and support services which are reasonably
necessary to allow an elected official to perform the duties of
the elective office. Expenses incurred by the officer for such
matters are a proper charge against the county, and the
commissioners are under a clear legal duty to pay them to the
extent the commissioners, in the proper exercise of their
discretion, determine that the charges are reasonable. 46 Op.
Att'y Gen. No. 10 at 5-7 (1995). The commissioners’ discretion
in determining what charges are reasonable is broad, but not
without limitation, and the commissioners may be sued in
mandamus to compel performance of their duty to provide the
necessary support if their exercise of discretion exceeds legal
limits. State ex. rel. Taylor v. County Comm'rs, 128 Mont. 102,
270 P.2d 994 (1954); gee Reep v, County Comm’rs, 191 Mont. 162,
171, 622 P.2d 685, 690 (1981) (commissioners obligated to
provide sufficient staff to allow auditor to perform minimum

duties required). The commissioners are alao subject to suit if
their denial of a claim against the county exceeds the
diascretion they are allowed by law. In re Hyde, 73 Mont. 363,

236 P. 248 (1925).

Your second question raises the issue of how positions of county
employment are to be created. The commissioners exercise
control over the county payroll, and case law and prior opinions
of thia office have clearly indicated that the decision as to
whether to create an additional position of employment under the
county is left to the commissioners, even when the position is
a deputy position which the officer is authorized by statute to
appoint. For example, in 43 Op. Att‘'y Gen. No. 77 (1990),
Attorney General Racicot held that the clerk of the district
court lacked the power to appoint a deputy clerk without
approval by the commissioners of the funding for the position,
despite the presence of a statute authorizing the c¢lerk to
appoint a deputy. In 42 Op. Att'y Gen. No. 23 (1987), Attorney
General Greely held that county officers may appoint deputies as
allowed by law, but the deputies are entitled to no compensation
unless allowed by the commissioners.

Two decisions of the Montana Supreme Court also bear on this
question. In Spotorno v. Board of County Commigsioners, 212
Mont.. 253, 687 P.2d 720 (1984), the Court held that the county
auditor could not sue in mandamus to compel the commissioners to
fund the appointment of a deputy auditor that she was authorized
to appoint by statute. The Court distinguished the earlier
decision in Reep, 191 Mont. at 171, in which the Court had
reverged a grant of mandamus and remanded the case for factual
findings as to whether an additional deputy position was
neceaggary to allow the auditor to perform the duties of the
office. In Spoterno, the plaintiff county auditor did not
advance the argument that the deputy position was required to
allow her to fulfill her statutory duties.
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I read these cases and prior opinions to hold that the
commissioners have the final word through the budget process as
to the creation of positions of employment with the county, and
the concomitant discretion to determine whether to create county
employee positions to provide assistance to a part-time county
attorney or to require claims by the part-time county attorney
for reasonable expenses incurred in procuring that aasistance
for him- or herself. The answer to your question therefore
depends on whether in all cases the county attorney requires the
assistance of a legal secretary who is an employee of the county
in order to perform the minimum duties required by law.

In 46 Op. Att'y Gen. No. 10 (1995), I observed the importance of
administrative support for county attorneys. I wrote:

In today’s law office environment, the assistance of
secretarial personnel, at a wminimum, to handle
correspondence, answer telephones, and perform other
general office management tasks is a necessity,
particularly for a government office that must remain
open to the public. I hold that reasonable charges
therefore must be paid by the county.

In addition to the more pedestrian tasks I 1listed in that
opinion, county attorneys also require the assistance of a legal
gecretary to prepare legal documents.

I cited 10 Op. Att'y Gen. 167 at 168 for the proposition that
the commissioners must exercise sound discretion in determining
whether, as a matter of fact, any particular claim is reasonable
in amount. However, clearly the commissioners are obligated to
make some allowance for neceasary secretarial services for the
county attorney. 1 cannot express an opinion as to the specific
issue of whether a position of employment with the county must
be created under the circumstances you present because to do so
would require that I make findings of fact on a matter left in
the first instance to the discretion of the commissioners.
However, it is my opinion that the commisasioners are responsible
for providing, in some fashion, for the administrative support
needs of the county attorney.

THEREFORE, IT IS MY OPINION:

1. The county is obligated to provide administrative
support services which are reasonably necessary to
allow the county attorney to perform the duties of the
elective office.

2, The county attorney cannot compel the commissioners to
authorize the hiring as a county employee of a legal
secretary for the county attorney absent a showing
that any other employment arrangement would prevent
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the county attorney from performing the minimum
statutory duties of the job.

Atftorney Genera

jpm/cdt /brf
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VOLUME NO. 46 OPINION NO. 21

CITIES AND TOWNS - Power of mayor to designate assistant police

chief without approval of city council;

POLICE DEPARTMENTS - Authority of mayor to supervige;

POLICE DEPARTMENTS - Procedure for appointment of assistant

police chief in council-mayor municipal government;

MONTANA CODE ANNOTATED - Sectiona 7-3-213(3), 7-32-4103, -4104;

OPINIONS OF THE ATTORNEY GENERAL - 41 Op. Att‘y Gen. No., 45

(1986) .

HELD: In a council-mayor form of government, the mayor, in
the exercise of his statutory authority to manage and
supervise the municipal police force and absent an
ordinance to the contrary, may designate an officer to
serve as assistant police chief without prior approval
of the municipal council.

July '3, 1996

Mr. Andrew P. Suenram
Dillon City Attorney
P.O. Box 1366

Dillon, MT 59725

Dear Mr. Suenram:
You have requested my opinion on the following question:

In a municipal council-mayor local government, does
the mayor have the authority, in the absence of an
ordinance denying him the power, to appoint an
assistant police chief without the prior approval of
the municipal council?

Dillon is a city with general government powers which has
adopted the municipal council-mayor form of municipal
government., Your letter informs me that the mayor has accepted
the recommendation of the chief of police that an assistant
chief be appointed, and has made an appointment from within the
department. Members of the council have asked for your opinion
as to whether council approval of the appointment is required,
and having received your opinion, have agked you to forward the
inquiry to me.

Your letter also informs me that the council has adopted an
ordinance, Dillon Municipal Code § 2.52.070, pursuant to the
power recognized in Mont. Code Ann. § 7-32-4104, requiring
council approval for new appointments to the city police force.
You state that the ordinance makes no reference to council
approval for internal promotions and rank assignments once an
officer is initially appointed.
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Your letter and accompanying memorandum suggest that the mayor
has the sole power of appointment under Mont. Code Ann. §§ 7-3-
213(3) and 7-32-4103. The former section empowers the mayor to
"appoint® and remove "department heads" with the consent of a
majority of the council and to *"appoint . . . all other
employees of the local government." The latter section gives
the mayor "charge and supervision" over the police department,
authorizes the mayor to ‘“appoint" all officers of the
department.,, and authorizes the mayor to "make rules, not
inconsistent with the provisions of this part, the other laws of
the state, or the ordinances of the city or town council, for
the government, direction, management, and discipline of the
police force.”

Your letter appears to recognize that the municipal council in
a council-mayor form of government has the power under Mont.
Code Ann. § 7-32-4104 to legislate in this area by adopting an
ordinance that would establish a procedure for selection of
subordinate officers within the police department subject to
council approval. Your question arises in a context in which
the council has chosen not to adopt such an ordinance. Thus,
the anawer to your question is governed by the atatutes that set
out. the mayor’s management authority over the executive function
and the council’s role, if any, in the exercise of that power.

In 41 Op. Att’'y Gen. No. 45 (1986), Attorney General Greely
interpreted the laws dealing with the mayor’s appointing power
in a council-mayor government structure. The question presented
was whether the mayor could appoint an administrative assistant
without the approval of the council. General Greely opined that
generally when the legislature intended to require council
approval of a mayoral appointment it said so explicitly. 41 Op.
Att’y Gen. at 190. Since the statutes did not require council
approval for the appointment of the employee at issue, General
Greely held that the mayor could make the appointment without
council approval.

Similar reasoning should be applied to the mayor’'s supervisory
authority over the police force. The statutes generally leave
the administrative management of the municipality’s affairs to
the mayor absent some affirmative action by the council that
creates a council role in a particular decision. 1In the absence
of some statutory requirement that a particular mayoral decision
be subject to council approval, the presumption should be that
the mayor can make the decision without first submitting it to
the council.

In this case, I find the mayor’'s power to designate a particular
officer within the police force to perform certain duties
associated with the status as "assistant chief" to be within the
mayor's power to have "charge and supervision" over the police
department. Mont. Code Ann. § 7-32-4103. See Larkin v. City of
Butte, 52 Mont. 410, 413, 158 P. 316, 317 (1916). That power
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is, in my opinion, sufficient to allow the mayor to make
decigions about the internal management structure of the police
force, such as determining whether to appoint an assistant
chief, and if such appointment is to be made, who should fill
the position, and determining the duties to be assigned to the
position.

Your letter suggests that the mayor’'s power of appointment
allows him to make this designation. In light of the conclusion
expressed above, that is a question I need not reach, Whether
the designation of a particular rank for a specific officer
within the police department constitutes an "appointment" for
purpoges of the statutes allowing the mayor to "appoint"
municipal employees generally, Mont. Code Ann. § 7-3-213(3), or
police officers specifically, Mont. Code Ann. § 7-32-4103, is
far from clear. The cases and opinions of this office dealing
with the "appointment" power generally involve the initial
hiring of an officer. See, e.q,, . V. i ,
40 Mont. 472, 475, 107 P. 506, 508 (1909) (hiring of chief of
police); 41 Op. Att'y Gen. No. 45 (1986) (power to hire
administrative assistant). I have found no authority in Montana
construing the term "appoint" in statutes similar to the ones
involved here to apply to the internal promotion and duty
assignments of officers previously hired. Since I find the
power to designate an assistant chief in the mayor’s power to
manage and supervise the police force, I need not decide whether
its existence is also supported by the mayor’s power to appoint.

THEREFORE, IT IS MY OPINION:

In a council-mayor form of government, the mayor, in the
exercise of hig statutory authority to manage and supervise
the municipal police force and absent an ordinance to the
contrary, may deaignate an officer to serve as assistant
police chief without prior approval of the municipal
council.

jpm/cdt /brf
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NOTICE QF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rules, amendment or repeal of existing rules
filed with the Secretary of State, except rules proposed by the
Department of Revenue. Proposals of the Department of Revenue
are reviewed by the Revenue Oversight Committee.

The Administrative Code Committee has the authority to make
recommendations to an agency regarding the adoption, amendment,
or repeal of a rule or to request that the agency prepare a
statement of the estimated economic impact of a proposal. 1In
addition, the Committee may poll the members of the Legislature
to determine if a proposed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amend
a rule, or a Joint Resolution recommending that an agency adopt
or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee’s attention any
difficulties with the-existing or proposed rules. The address

is Room 138, Montana State Capitol, Helena, Montana 59620.

Montana Administrative Register 14-7/18/96



-2018-

HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

iv is a
loogeleaf compilation by department of all rules
of state departmenta and attached boards
presently in effect, except rules adopted up to
three months previously.

rativ i is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by agencies,
notices of rules adopted by agencies, and
interpretations of statutes and rules by the
attorney general (Attorney General’s Opinions)
and agencies (Declaratory Rulings) issued since
publication of the preceding register.

Use of the Admipistrative Rules of Montapna (ARM):

Known
Subject
Matter

Statute
Numbgr and
Department

1. Consult ARM topical index.
Update the rule by checking the accumulative
table and the table of contents in the last
Montana Administrative Register issued.

2. Go to cross reference table at end of each
title which lists MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
exiasting permanent rules of those executive agencies which have
been designated by the Montana Administrative Procedure Act for
inclusion in the ARM. The ARM is wupdated through
March 31, 1996. This table includes those rules adopted during
the period April 1, 1996 through June 30, 1996 and any proposed
rule action that was pending during the past 6-month period. (A
notice of adoption must be published within 6 months of the
published notice of the proposed rule.) This table does not,
however, include the contents of this issue of the Montana
Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through March 31, 1996, this
table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter of
the rule and the page number at which the action is published in
the 1995 and 1996 Montana Administrative Registers.

To aid the user, the Accumulative Table includes rulemaking
actions of such entities as boards and commissions 1listed
separately under their appropriate title number. These will
tall alphabetically after department rulemaking actions.
Accumulative Table entries will be listed with the department
name under which they were proposed, e.g., Department of Health
and Environmental Sciences as opposed to Department of
Environmental Quality.

GENERAL PROVISIONS, Title 1

1.2.419 Filing, Compiling, Printer Pickup and Publication of
the Montana Administrative Register, p. 2239, 2694

ADMINISTRATION, DRepaxtment of, Title 2

2.6.101 Insurance Requirements for Independent Contractors,
p.- 705

2.11.101 and other rule - Solicitation - Acceas Limitations,
p. 1, 544

.21.507 Jury Duty and Witness Leave, p. 2313, 131

.21.1101 and other rules - The Education and Training Policy,
p. 2317, 132

,21.1201 and other rules - Personnel Policy, p. 945, 1635

.21.1601 and other rules - The Alternate Work Schedules
Policy, p. 2321, 134

2.21.1711 and other rule - Overtime and Nonexempt Compensatory

Time, p. 2544, 404
2.21.1802 and other rules - Exempt Compensatory Time, p. 2546,
405

[ S 8 NN
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2.21.3006 Decedent‘s Warrants, p. 2319, 136

2.21.3703 and other rules - Recruitment and Selection,
p. 2553, 406

2.21.3901 and other rules - The Employee Exchange/Loan Policy,
p. 2315, 137

2,21.4906 and other rules - The Moving and Relocation Expenses
Policy, p. 2311, 139

2.21.5006 and other rules - Reduction in Work Force, p. 2548,
407

(Public Employees’ Retirement Board)
Service Purchases by Inactive Vested Members,
pP. 1721, 2386

2.43.411 and other rules - Service in the National Guard -
Job Sharing - Retirement Incentive Program, p. 2323,
408

2.43.808 Mailing Information on Behalf of Non-profit
Organizations, p. 481

(State Tax Appeal Board)
2.51.307 Orders of the Board, p. 703, 1295

(State Compensation Insurance Fund)

b and other rule - Policy Charge - Minimum Yearly
Premium, p. 1067, 1792

2.55.321 and other rules - Premium Rate Setting, p. 2558, 410

2.55.408 Retrospective Rating Plans, p. 1770

AGRICULIURE, Pepartment of, Title 4

I Emergency Adoption - Imposing a Quarantine on the
Importation of Grain Into Montana, p. 898

1 and other rule - Spread of Late Blight Disease of
Potatoes - Civil Penalties - Matrix, p. 3, 900

I-XVI Preventing the Introduction of Noxious Weed Seeds
from Forage in the State, p. 830, 1361

4.3.401 and other rules - Registration. Requirements -

Applicator Classifications and Requirements -
Student . Loans - Wheat and Barley Food and Fuel
Grants - Restriction of Pesticide Rules - Endrin -
1080 Livestock Protection Collars - Registration and
Use of M-44 Sodium Cyanide Capsules and M-44 Devices
- Rodenticide Surcharge and OGrants - Montana
Agricultural Loan Authority - Agriculture Incubator
Program, p. 2714, 545, 667

4.9.101 and other rules - Wheat and Barley Committee Rules,

1343, 1826
4.12.1428 Assessment Fees on All Produce, p. 2712, 546
4.12.3402 Seed Laboratory Analysis Fees, p. 2084, 262

STATE.AUDITOR. Title 6
I Securities Regulation on the Internet, p. 1346, 1828
I

Supervigion, Rehabilitation and Ligquidation of State
Regulated Employer Groups, p. 1470, 2134, 2468

14-7/18/96 Montana Administrative Register



I-1V

I-

I-
I-

6

6

o oy O

[ )

(-]

v

X
XIv

.2.103
.6.401
.6.503
.6.1101
.6.1104
.6.1506
.6.2001

.6.2007

.6.2301
.6.2901
.6.3201

.6.3802

.6.4001

.6.4102

.6.4102

.6.5001
.10.102

.10.122
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Long Term Care - Standards for Marketing -
Appropriate Sale Criteria - Nonforfeiture
Requirements - Forms, p. 1729, 2242, 143
Regulation of Managed Care Community Networks,
p. 1819, 2675

Actuarial Qpinion, p. 842, 1371

Medicare Select Policies and Certificates, p. 9,
907, 1645

and other rules - Procedural Rules of the State
Auditor’s Office, p. 1227, 1636

and other rules - College Student Life Insurance,
p. 2573, 264

and other rules - Medicare Supplement Insurance,
p. 947, 1637
and other rules - Credit Life - Disability

Ingurance, p. 955, 1646

Limitation of Presumption of Reasonableness of
Credit Life - Disability Rates, p. 7, 746, 1131
Premium Deferral and Cash Discounts, p. 2722, 413
and other ruleg - Unfair Trade Practices on
Cancellations, Non-renewals, or Premium Increases of
Casualty or Property Insurance, p. 2720, 414

and other rules - Unfair Trade Practices on
Cancellations, Non-renewals, or Premium Increases of
Cagualty or Property Insurance, p. 869, 1370

and other rules - Montana Insurance Assistance Plan,
pP. 2448, 265

and other rules - Prelicensing Education Program,
p. 2444, 266

and other rules - Pricing of Noncompetitive or
Volatile Lines, p. 2446, 267
and other rule - Trust Agreement Conditions -

Conditions Applicable to Reinsurance Agreements,
p. 2718, 415

Valuation of Securities other than those
Specifically Referred to in Statutes, p. 2575, 268
and other rules - Fee Schedules - Continuing
Bducation Program for Insurance Producers and
Consultants, p. 963, 1661

and other rule - Insurance Licensee Continuing
Education Fees - Continuing Education Program
Administrative Rule Definitions, p. 2325, 2793

and other rules - Small Employer Health Benefit
Plans and Reinsurance, p. 1472, 2127, 141

and other rules - Securities Regulation, p. 2724,
1133

Securities Regulation - Broker-Dealer Books and
Records, p. 15, 1136

(Clasgification Review Committee)

6

.6.8001

and other rules - Informal Advisory Hearing
Procedure - Agency Organization - Adoption of Model
Rules - Definitions - Administrative Appeal of

Clappification Decision - General Hearing Procedure
- Updating References to the NCCI Basic Manual for
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6.6.8301

6.6.8301
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Workers’ Compensation and Employers’ Liability
Insurance, 1980 Edition, p. 985, 2138, 2682
Updating References tc the NCCI Basic Manual for
Workers Compensation and Employers Liability
Insurance, 1996 ed., p. 1348, 1827

Updating References to the NCCI Basic Manual for
Workers = Compensation and Employers Liability
Ineurance, 1996 ed., p. 866, 1372

Updating References to the NCCI Basic Manual for
Workers’ <Compensation and Employers’ Liability
Insurance, 1996 ed., p. 2728, 547

COMMERCE, Depaxtment of, Title 8

8.2.207

8.2.208

(Board of
I
8.4.505

(Board of
8.8.2804

(Board of
8.10.403

{Board of
8.12.601

(Board of
8.13.304

(Board of
8.14.802
8.14.802

(Board of

8.16.405
8.16.408

14-7/18/96

General Rules of the Department - Process Servers -
Polygraph Examiners - Private Employment Agencies -
Public Contractors, p. 2175, 2794

Renewal Dates, p. 346, 1373

Alternative Health Care)
Vaginal Birth After Cesarean (VBAC) Delivery,
p. 348, 1829
and other rule - High Risk Pregnancy - Conditions
Which Require Physician Consultation, p. 1377, 2684

Athletics)
and other rules - Athletic Events - Participants,
p- 969, 1664

Barbers)
and other rules - Barbers, Barber Shops and Barber
Schools, p. 1432

Chiropractoxrs)
and other rules - Chiropractors, p. 974

Clinical Laboratory Science Practitioners)
and other rules - Practice of Clinical Laboratory
Science, p. 350, 1296

Cosmetologists) ’
License Examinations, p. 871
Emergency Amendment - License Examinations, p. 416

Dentistry)
and other rule - Fee Schedules, p. 1823, 2686
and other rules - Applications to Convert Inactive
Status Licenses to Active Status Licenses - Dental
Hygienists - Definitions - Use of Auxiliary
Personnel and Dental Hygienists - Dental
Auxiliaries, p. 1380, 2469, 2795
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(Professional and Occupational Licensing Bureau)

8.19.101 and other rules - Transfer from the Department of
Justice - Fire Prevention and Investigation,
P. 1825, 2087, 748

(Board of Horse Racing)

8.22,501 and other rules - Definitions - General Provisions -
Claiming, p. 217, 763

8.22.703 and other rule - Exercise Persons - Pony Persons,

1350

8.22.703 and other rules - Horse Racing Industry, p. 2178,
2796

{Board of Medical Examiners) .

8.28.401 and other rules - Physician - Acupuncturist -
Emergency Medical Technician - Physician Aasistant-
Certified - Podiatrist - Nutritionist Licensure,

1736, 2480, 144, 269
8.28.911 and other rule - Nutritionists, p. 616

(Board of Nursing)

I Temporary Practice Permits for Advanced Practice
Registered Nurses, p. 2450, 419

8.32.304 and other rules - Advanced Practice Registered
Nursing - Licensure by Examination - Re-examination
- Licensure by Endorsement -~ Foreign Nurses -

Temporary Permits - Inactive Status - Conduct of
Nurses - Fees - Duties of President - Approval of
Schools - Annual Report, p. 2181, 418

8.32.413 Conduct of Nursea, p. 353, 1489

(Board of Occupational Therapists)
8.35.401 and other rules - Practice of Occupational Therapy,
p. 1448, 1586

{(Board of oOutfitters)

8.39.202 and other rules - OQutfitting Industry, p. 2327, 668,
909

8.39.518 and other rules - Fees - Moratorium - Operations
Plan Review, p. 1761, 2388, 2797, 145, 765

{Board of Pharmacy)

8.40.404 and other rules - Fees - Dangerous Drugs -
Transmission of Prescriptions by Facsimile, p. 1834,
2689 .

8.40.1601 and other rules - OQut-of-State Mail Service

Pharmacies, p. 2339, 220, 1297

{Board of Physical Therapy Examiners)

8.42.402 and other rules - Examinations - Fees - Renewals -
Temporary Licenses - Licensure by Endorsement -
Exemptions - Foreign-Trained Applicants -
Unprofessional Conduct - Disciplinary Actions,
p. 1837, 2483
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{Board of
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(Board of
8.54.402

8.54.402

{(Board of
8.56.402

(Board of
8.58.406A

(Board of
8.60.401

(Board of
8.63.504

(Board of
8.64.402

(Building
8.70.101
8.70.101

8.70.101
8.70.108

8.70.208

(Weights
8.77.107
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Plumbers)
and other rules - Definitions - Fees - Medical Gas
Piping Installation Endorsements, p. 1842, 2798

Paychologists)
Licengsure of Senior Psychologists, p. 2452, 151

Public Accountants)
and other rules - Examinations - Out-of-State
Candidates for Examination - Education Requirements
- Fees, p. 1460
and other rules - Emergency Amendment - Examinations
- Qut-of-State Candidates for Examination -
Education Requirements - Fees, p. 1490

Radiologic Technologists)
and other rules - Radiologic Technologists, p. 618,
1138

Realty Regulation)
and other rules - Realty Regulation, p. 1609, 2397,
2799

Sanitarians)
and other rules - Sanitarians, p. 626, 985

Passenger Tramway Safety)
and other rule - Registration of New, Relocated or
Major Modification of Tramways - Conference Call
Meetings, p. 633, 1299

Veterinary Medicine)
and other rule - Fees - Licensees from Other States,
p. 2189, 2800

Codes Bureau) :
Incorporation by Reference of Uniform Building Code,
p. 707
Emergency Amendment - Building Perwmit Fees, p. 676
and other rules - Building Codes, p. 2342, 420
and other rules - Incorporation by Reference of CABO
one -and Two Family Dwelling Code - Funding of Code
Enforcement Programs - Extension of Municipal
Jurigdictional Area - Incorporation by Reference of
Safety Code for Elevators and Escalators, p. 1475
and other rule - Emergency Amendment - Funding of
Code Enforcement Programs - Extension of Municipal
Jurisdictional Area, p. 1494

and Meapures Bureau)
and other rules - Fees - Commodities - Random
Inspection of Packages - Petroleum Products - Metric
Packaging of Fluid Milk Products, p. 1845, 2486
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(Consumer Affairs Office)

8.78.,202 and other rules - Repair and Servicing of
Automobiles - Consumer Reporting Agencies -
Operation of Proprietary Schools, p. 1352

(Banking and Financial Institutions Division)

8.80.108 Limitations on Loans, p. 355

8.80.307 Dollar Amounts to which Consumer Loan Rate are to be
Applied, p. 986

(Local Government Assistance Division)
8.83.401 and other rules - State Grants to Counties for
Distriet Court Assistance, p. 988, 1665

(Board of Milk Control)
8.86.301 Elimination of Minimum Wholesale and Retail Prices -
Producer Price Formulas, p. 2192, 2691

{(Local Government Assistance Division)

I &II and other rules - 1996 Federal Community Development
Block Grant Program - 1996 Treasure State Endowment
(TSEP) Program - 1987 and 1988 Federal Community
Development Block Grant Programs, p. 2454, 1300

(Board of Investments)

8.97.715 and other rules - Municipal Finance Conaolidation
Program - Montana Cash Anticipation Financing
Program, p. 360, 766, 910

(Economic Development Division)
8.99.401 and other rules - Microbusiness Advisory Council,
p. 636

(Board of Housing)

8,111.303 and other rules - Financing Programs - Qualified
Lending Institutions - Income Limits - Loan Amounts,
p. 2202, 2801

8.111,305 and other rules - Lending Institutions - Loan
Servicers, p. 2577, €79

{Board of Science and Technology Development)

8.122.601 Application Procedures for a Seed Capital Technology
Loan - Submission and Use of Executive Summary,
p. 2204, 548, 912

(Montana Lottery)
8.127.407 and other rule - Retailer Commission - Sales Staff
Incentive Plan, p. 1479

EDUCATION, Title 10

{(0Office of Public Instruction)
10.20.201 and other rules - School Finance - Budgeting and
Funding, p. 1230
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{Board of Public Education)

I Class 7 American Indian Language and Culture
Specialist, p. 2089, 2803

10.57.211 Test for Certification, p. 2457, 680

10.57.301 Endorsement Information, p. 990, 1666, 1835

10.57.403 and other rule - Class 3 Administrative Certificate
- Class S Provisional Certificate, p. 1769, 2802

10.57.405 Claes 5 Provisional Certificate, p. 2377, 2802

(State Library Commission)

10.102.5102 and other rule - Allocation of PFunding Between
Federations and Grant Programs - Arbitration of
Disputes Within Pederations, p. 18, 1374

FISH, WILDLIFE, AND PARKS. Depaxtment of, Title 12

I Application Process and Criteria for a Scientific
Collectors Permit, p. 373, 1148

12.6.1604 and other rules - Regulation of Roadside Zoos - Game
Bird Farms - Fun Farms- Migratory Game Bird
Avicultural Permits - Tattooing of Certain Captive
Predators, p. 1002, 1839

(Fish, Wildlife, and Parks Commiseion)

12.4.102 Stream Access Definitions in Rules, p. 994, 1838

12.6.901 Water Safety on Johnson and South Sandstone
Reservoirs, p. 710, 1375

12.6.901 Restriction of Motor-Propelled Water Craft on the
Clark Fork River, p. 712, 1376

12.6.901 Creating a No Wake Speed Zone near Rock Creek Marina
in Fort Peck Reservoir, p. 2459, 270

12.9.105 and other rules - Wild Turkey Policy - 10-80 Baits -
Reintroduction of Peregrine Falcon, p. 1014, 1842

(Figh, Wildlife, and Parks Commission and Departﬁent of Fish,
Wildlife, and Parks)

I-XII and other rule - Future Fisheries Program -
Categorical Exclusions, p. 1866, 153
12.2.304 and other rules - Natural Resources Policies -

Public Participation, p. 997, 1836

12.3.104 and other rules - Licensing, p. 221, 768

12.3.107 and other rules - Issuance of Hunting, Fishing and
Trapping Licenses, p. 991, 1837

12.4.202 and other rules - Hunter Access and Landowner
Incentives Under the Block Management Program,
p. 483, 1139

12.7.401 and other rules - Fish Ladders - River Restoration
Program, p. 1007, 1840

12.8.101 and other rules - State Park 8System - State

Recreational Waterway System - Cultural Resources,
p. 1011, 1841

12.9.208 Abandonment of the Skalkaho Game Preserve, p. 2731,
549
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HEALTH AND ENVIRONMENTAL SCIENCES. Department of, Title 16

I.VII

16.45.402

16.45.1101

Aboveground Tanks - Minimum Standards for
Aboveground bDouble-walled Petroleum Storage Tank
Systems, p. 1087, 2491

and other rule - Underground Storage Tanks - Minimum
Standards for Underground Piping, p. 1081, 2488
and other rule - Underground Storage Tanks - Minimum
Standards for Double-walled UST Systems, p. 1084,
2489

ENVIRONMENTAL QUALITY. Departwent of, Title 37

16.2.101

16.40.101

16.44.101

17.54.102

and other rules - MEPA - Transfer of Department of
Health and Environmental Sciences and Department of
State Lands Procedural Rules for the Montana
Environmental Poliey Act, p. 1497

and other rules - Occupational Health - Transfer
from Department of Health and Environmental Sciences
- Radiation Control - Occupational Health, p. 433,
681

and other rules - Hazardous Waste - Tranafer from
Department of Health and Environmental Sciences -
Hazardous Waste Management, p. 2416

and other rules - Updating Federal Incorporations by
Reference, p. 20, 1382

(Board of Environmental Review)

16.8.701

16.8.701

16.8.704

16.8.705

16.8.1101

16.8.1102

Water Quality - Temporary Water Standards for Daisy
Creek, Stillwater River, Fisher Creek, and the
Clark’s Fork of the Yellowstone River, p. 1652,
1872, 2211, 1049

Air Quality - Incorporating Federal Transportation
Conformity Ruleg - Adopting Interagency Consultation
Procedures, p. 1775

and other rules - Air Quality - Adopting the Current
Federal Definition of Volatile Organic Compounds,
p. 1019, 1843

and other rules -~ Air Quality - Volatile Organic
Compounds Definitions, p. 1645, 2410

and other rules - Air Quality - Updating the
Incorporations by Reference and References to the
MCA to the Moat Recent Regulations and Statutes -
Combining Certain Provisions of the Air Quality
Rules, p. 1034, 1844

and other rule - Air Quality - Replacing Equipment
Due to Malfunctions, p. 1640, 2411

and other rules - Air Quality - Adding Human Health
Risk Asgessment to the Preconstruction Permit
Application Requirementsa for Incineration Facilities
Subject to 75-2-215, MCA, p. 1026

and other rules - Air Quality - Allowing Existing
Facilities Flexibility to make Minor Changes without
Revising their Air Quality Preconstruction Permits,
p- 1775
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16.8.1107 Air Quality - Public Review of Air Quality
Preconstruction Permit Applications, p. 488, 1149

16.8.1301 and other rule - Air Quality - Open Burning in
Eastern Montana, p. 1634, 2412

16.8.1402 -and other rule - Air Quality - Particulate Emission
Limits for Fuel Burning Equipment and Industrial
Processes, p. 1636, 2413

16.8.1414 Air Quality - Sulfur Oxide Emissions from Lead
Smeltera, p. 1644, 2414

16.8.1419 Air Quality - PFluoride Emissions - Phosphate
Processing, p. 1017, 1852

16.8.1429 and other rule - Afr Quality - Adopting Federal
Requlations. for the Adminietration of Maximum
Achievable Control Technology Standards, p. 1024

16.8.1903 and other rule - Air Quality - Air Quality Operation
Fees - Air Quality Permit Application Fees, p. 1648,

2415
16.8.2026 Air Quality - Acid Rain, p. 1022, 1853
16.20.603 and other rules - Water Quality - Surface and

Groundwater Water Quality Standards - Mixing Zones -
Nondegradation of Water Quality, p. 2212, 555
17.30.640 and other rules - Water Quality - Water Quality,
p. 1047, 1854
26.2.641 and other rules - MEPA - Montana Environmental
. Policy Act for the Department of State Lands,
. p. 491, 1150
26.4.107M and other rules - Hard Rock - Enforcement -
Penalties, p. 1786

(Department of Environmental Quality and Board of Environmental

Review)

16.16.101 and other rules - Water Quality - Transfer from
Department of Health and Environmental Sciences -
Water Quality, p. 493, 1499

(Petroleum Tank Relief Compensation Board)

16.47.101 and other rules - Petroleum Tank Releaase
Compensation Board, p. 1587

TRANSPORTATION, Department of, Title 18

I and other rules - Establishing Refund Percentages
for PTO or Auxiliary Engines - Motor Puels, p. 2733,
913

I-1V Staggered Registration of Motor Carriers with
Multiple Fleets of Vehicles, p. 1773, 2422

18.8.101 and other rules - Motor Carrier Services Program,
p- 714

(Transportation Commission)
18.6.202 and other rules - Outdoor Advertising Regulationsa,

p. 39, 1855
18.6.211 Application Fees for Outdoor Advertising, p. 2091,
158
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CORRECTIONS, Repartment of, Title 20

(Board of Pardons and Parole)

20.25.101

and other rules - Revision of the Rules of the Board
of Pardons and Parole, p. 2461

JUSTICE, Department of, Title 23

I-1III
I-VIII

I-X

23.4.201

23.5.101

Notice of Proposed Amendments to the Certificate of
Public Advantage and Approving the Merger of
Columbus Hospital and Montana Deaconess Medical
Center, p. 1481A

Notice of Application for Certificate of Public
Advantage by the Columbus Hoapital and Montana
Deaconess Medical Center, Great Falls, Montana,
p. 2579

Handling, Collection, Transportation, Sampling and
Storage of Blood Samples for DNA Indexing, p. 1605
Operation, Inapection, Classification, Rotation and
Insurance of Tow Trucks, p. 503

and other rules - Adoption of the 1994 Uniform Fire
Code and the 1994 Edition of the Uniform Fire Code
Standards, p. 1497, 439

and other rules - Administration of Preliminary
Alcohol Screening Tests - Training of Peace Officers
Who Administer the Tests, p. 2093, 2805

and other rules - Adoption of Subsequent Amendments
to Federal Rules Presently Incorporated by Reference
- Motor Carrier and Commercial Motor Vehicle Safety
Standard Regulations, p. 2380, 2807

(Board of Crime Control)

23.14.401
23.14.405%
23.14.423

23.14.802

and other rules - Peace Officers S8tandards and
Training - DARE Trust Fund, p. 1260

Peace Officers with Out-of-State Experience Who Seek
Certification in Montana, p. 2745, 556

and other rules - Training and Certification of Non-
Sworn Officers and Coroners, p. 1873, 271

and other rules - Peace Officer Standards and
Training Advisory Council - Revocation and/or
Suspension of Peace Officer Certification, p. 1883,
2811

LABQR_AND INDUSTRY, Department of. .Title 24

I-III

and other rules - Unemployment Insurance Case
Procedures - Employment  Status [Independent
Contractor] Issues, p. 1051, 1667

and other rules - Procedure in Workers’ Compensation
Matters - Employment Status [Independent
Contractor], p. 1061, 1673

and other rules - Wage Claim Procedures - Employment
Status [Independent Contractor] Issues, p. 1056,
1668
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I-v Workers’ Compensation Administrative Assessment,
p. 1609

I-v and other rule - Exemption of Independent
Contractors from Workers’ Compensation Coverage,
p. 725, 1303

I-XI Creating One Process for Determining All Employment

Status Iasues, Including that of Independent
Contractor, p. 1070, 1676

I-XVIX and other rules - Workera’ Compensation Plan Number
One [Plan 1) Requirements and Eligibility, p. 512,
1151

24.12.201 and other rules - New Horizons Program, p. 2747, 560

24.14.101 and other rules - Maternity Leave, p. 2749, 561

24.16.9007 Prevailing Wage Ratea - Building Construction,
p. 873, 1669

24.21.414 Adoption of Wage Rates for Certain Apprenticeship
Programs, p. 875

24.21.414 Wage Rates for Certain Apprenticeship Programs,
p. 1887, 2812

24.28.101 and other rules - Workers’ Compensation Mediation,
p. 2216, 2818

24.29.706A and other rules - Transfer of Independent Contractor
Rules to ARM Title 24, Chapter 35, p. 1863

24.30.102 and other rules - Occupational Safety and Health
8tandards for Public Sector Employment - Logging
Safety for Public Sector Employment, p. 2581, 273

24.30.2542 and other rules - Safety Culture Act - Safety
Committee, p. 1542, 445

24.31.101 and other rules - Crime Victims Compensation
Program, p. 2751, 562

(Workera' Compensation Judge)
24.5.316 and other rules - Procedural Rules, p. 50, 557

(Human Righte Commiseion)
24.9.801 and other rules - Proof of Discrimination, p. 1790

STATE LANDS, Department of, Title 26

(Board of Land Commissioners and Board of Environmental Review)

26.4.161 Requirement for an Operating Permit for Hard Rock
Mills that are not Located at a Mine Site and that
use Cyanide, p. 1102, 2498

LIVESTOCK, Department of. Title 32

8.79.101 and other rules - Transfer of Milk Control Bureau
and Board of Milk Control Rules to the Department of
Liveatock, p. 456

(Milk Control Bureau)

8.79.101 and other rules - Definitions for the Purchase and
Resale of Milk - Transactions Involving the Resale
of Milk - Regulation of Unfair Trade Practices,
p. 2585, 455
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(Board of Livestock)

32.3.

32.3.

121

201

and other rules - Disease Control - Animal Feeding,
Slaughter, and Disgposal - Fluid Milk and Grade A
Milk Products - General Licensing and Provisions -
Marketing of Livestock - Branding and Inspection,
p- 376, 1864

and other rules - Importation of Animals and Semen
into Montana - Brucellosis - Tuberculosis - Poultry
- Animal Identifications - Control of Biologics -
Rendering Plants - Vehicles and Equipment - Animal
Health Requirements for Livestock Markets - Official
Tuberculin Tests, p. 1803

(Board of Milk Control)

8.86.
8.86.

32.8.

301
301

103

Wholesale Prices for Class I, II and III Milk,
641

Elimination of Minimum Wholesale and Retail Prices -

Producer Price Formulas, p. 2192, 2691

Circumstances Under Which Raw Milk May be Sold for
Human Consumption, p. 2222, 769

MILITARY AFFAIRS. Repartment of, Title 34

34.3.

101

and other rules - Emergency and Disaster Relief
Policy, p. 1482

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36

I
I-VII

I-X

26.2.
26.2.

26.2.

26.6.

36.2.

36.2.

36.6.

101

201

628

402

201

608

101

Reject, Modify, or Condition Permit Applications in
the Sixmile Creek Basin, p. 1893, 2693

Regolution of Disputes over the Administration of
the Yellowstone River Compact, p. 1078, 1866

All Activities on Classified Forest Lands Within
Montana during the Legal Forest Fire Season - Debris
Disposal - Fire Prevention on Foregt Lande, p. 877,
1502

Department of State Lands Model Procedural Rule,
p- 1777, 274

and others rules - Leasing or Other Use of State
Lands - Sale of State Lands - Schedule of Fees -
Homesite and Farmyard Leases - Antiquities on State
Lande - Ownership Records for Non School Trust Land,
p. 225, 771

and other rules - Repeal of Department of State
Lands Rules - Implementing the Montana Environmental
Policy Act, p. 2098, 275

and other rules - Christmas Tree Cutting - Control
of Timber Slash and Debris - Fire Management and
Porest Management, p. 2758, 59, 379

Board Model Procedural Rule, p. 1776, 276

Fees for Environmental Impact Statements, p. 1891,
2692

and other rules - Referendums for Creating or
Changing Conservation District Boundaries -
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Conaervation District Supervisor Elections, p. 2755,
772

36.12.1101 Establishing Procedures for Collecting Processing
Fees for Late Claims, p. 2763, 563

36.19.101 and other rules - Reclamation and Development Grants
Program, p. 228, 775

36.20.102 and other rules - Weather Modification, p. 381, 1159

36.24.101 and other rules - Wastewater Treatment Revolving
Fund Act, p. 1778, 2423

(Board of Land Commissioners)

26.2.301 and other rules - Rental and Royalty Charges on
State Land - Surface Management - Sale of State Land
- 0il and Gas Leases - Geothermal Resources -
Uranium Leasing - Coal Leasing on State Land,
p. 2753, 916

26.2,502 Rental Royalty and Other Charges on State Land -
Transfer from Department of State Lands, p. 1157

36.2.803 Categorical Exclusions to Consultation with the
State Historic Pregervation Office, p. 1820

36.10.115 and other rules - Fire Management, p. 2760, 773
36.11.102 and other rules - Christmas Tree Cutting - Control
of Timber Slash and Debris, p. 59, 379, 774, 1865

(Board of Land Commissioners and Department of Natural Resources

and Conservation)

26.7.703 and other rules - Citizen Participation in Agency
Decigions, p. 1262

{(Board of 0il and Gas Conservation)

36.22.305 and other rules - Naming of Pools - 1Illegal
Production - Restoration of Surface - Requlations to
Implement the Natural Gas Policy Act, p. 232, 1160

36.22.1401 and other rules - Underground Injection, p. 649,

1308

PUBLIC HEALTH AND HUMAN SERVICES, Department of, Title 37

I Families Achieving Independence in Montana (FAIM),
p. 1357

I Release of Confidential Records for State Mental
Health Facilities, p. 1264

I Emergency Adoption - Families Achieving Independence
in Montana (FAIM), p. 917

I Conditions for Contracts Funded with Federal
Maternal and Child Health Block Grant Funds, p. 525

I-v and other rulea - Chemical Dependency Educational
Courses, p. 391, 1312

I-VII Medicaid Self-Directed Personal Care Services,
p- 1656, 2823

I-IX and other rules - Medicaid Coverage - Reimbursement

of Physical Therapy, Speech Therapy, Occupational
Therapy and Audiology Services, p. 1089, 1687
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and other rules - Medicaid Coverage - Reimbursement
of Therapeutic Family Care, p. 1302, 2501, 159
Retirement Home Licensing Requirements, p. 734, 1867
Home Infusion Therapy, p. 833

and other rules - AFDC, Food Stamps and Medicaid
Agsistance Under the FAIM Project, p. 2591, 284, 566
and other rules - Traditional JOBS Program - FAIM
JOBS Program - FAIM Employment and Training,
pP. 2619, 277, 564

and other rulea - Children in Foster Care, p. 2462,
458

and other rules - Transfer to Department of
Corrections - Juvenile Corrections, p. 1385

Goal for Reducing the Percentage of Children in
Foster Care for Two or More Years, p. 2224, 2792,
1388

Licensure of bay Care Facilities, p. 656, 1311
Income Eligibility and Copayments for Day Care,
p. 1827

and other rule - Licensure of Adult Foster Care
Homes, p. 529, 921

and other rules - Purchased Services through Title
XX Block Grants, p. 743, 1390

Reduction of the Required Height of Water Risers in
Trailer Courts, p. 2384, 161

and other rules - Swimming Pool Licensing
Requirements, p. 2642, 1505

and other rules - Procedures, Criteria and Reporting
of the Certificate of Need Program, p. 1267
Utilization Review in Medical Assistance Facilities,
p. 234, 682

and other rules - Mental Health Nurasing Care
Canters, p. 658, 1391

and other rules - Vocational Rehabilitation
Financial Needs Standards, p. 2779, 1320

and other rules - Developmental Disabilities,
p. 1614

and other rules - AFDC Monthly Reporting - Budgeting
Methods, p. 1898, 2499

AFDC Apsistance Standards, p. 1290

and other rules - Food Stamp Budgeting Methods -
Monthly Reporting Requirements, p. 1895, 2500
Medicaid Coverage - Reimbursement of Inpatient and
Outpatient Hospital Services, p. 1102, 1682

and other rules - Medicaid Cost Report Filing
Deadlines - Physician Attestation for Certain
Providers, p. 2787, 459

and other rule - Medicaid Reimbursement for
OQutpatient Hospital Emergency, Clinic and Ambulatory
Surgery Services, p. 237, 1539

and other rules - Medicaid Reimbursement for
Residential Treatment Services, p. 243, 776

and other rules - Nursing Facilities, p. 1081, 1698
and other rule - Targeted Case Management for High
Risk Pregnant Women, p. 532, 1566
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46.12.1930 and other rulea - Targeted Case Management for the
Mentally Ill, p. 535

46.12.5002 ‘and other rules - Passport to Health Program,
p. 1484

46.14.401 Low Income Weatherization Program, p. 731, 1713

46.30.507 and other rules - <Child Support Enforcement

Distribution of Collections - Non-AFDC Services,
p. 2765, 1714

PUBLIC SERVICE REGULATION. Department of, Title 38
1 Content of Certain Motor Carrier Receipts, p. 896,

1567
38.3.1101 and other rules - Motor Carriers of Property,
p. 663, 1568

38.5.2202 and other rules - Pipeline Safety, Including Drug
and Alcohol Testing, p. 1631, 2425

REVENUE, Department of, Title 42

1 and other rules - Real Property, p. 107, 1172

I Itemized Deductiona for Health Insurance, p. 2100,
2848

I-III Infrastructure User Fee Credit, p. 538, 1178

I-XIII and other rules - 0il and Gae Rules for the Natural

Reaources Tax Bureau, p. 1107
42.11.103 and other rules - Liquor Privatization Rules, p. 66,
1161
42.15.101 and other rules - Biennial Review of Chapter 15 -
_Composite Returns, p. 78
42.15.316 Extensions - Late Pay Penalty, p. 1927, 2507
42.15.401 and other rules - Medical Savings Account, p. 61,
1162
42.15.416 and other rules - Recycling Credit, p. 2109, 2850
42.15.506 Computation of Residential Property Tax Credit for
Elderly, p. 1925, 2851
42.17.101 and other rules - Withholding and Old Fund Liability
Taxes, p. 97, 1169
42.19.401 and other rules - Low Income Property Rules - Income
and Property Tax Relief Rules, p. 87, 1171
42.21.106 and other rules - Personal Property, p. 2653, 1174
42.22.1311 and other rule - Industrial Property, p. 2230, 162
42.22.1311 Industrial Machinery - Equipment Trend Factors,
p. 1921, 2508
42.23.111 and other rules - General and Special Provisions for
Corporation License Tax, p. 68, 1177
42.23.302 and other rule - Corporate Tax Returns - Deductions,
p. 2226, 2852
42.31.101 and other rules - Cigarette and Tobacco, p. 2114,
2853
42.31.2101 and other rules - Contractor Gross Receipts,
pP. 2103, 2854
42.34.101 and other ruleas - Dangerous Drug Taxes, p. 2228,
2856
42.35.101 and other rules - Inheritance Tax Rules, p. 91, 1179
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42.36.101 and other rules - Inheritance Taxes, p. 70, 1181
SECRETARY OF STATE, Title 44

1.2.419 Filing, Compiling, Printer Pickup and Publication of
the Montana Administrative Register, p. 2239, 2694

(Commissioner of Political Practices)

I Overlapping Work Hours - Multiple Salaries from
Multiple Public Employees, p. 125, 789

I-III Designation of Contributions - Aggregate
Contribution Limits for Write-in Candidates, p. 129,
784

I-VIII Code of Ethica Complaint Procedures, p. 540, 922

44.10.331 and other rule - Contribution Limitations, p. 127,
787

44.10.411 Incidental Political Committee, Filing Schedule,
Reports, p. 1126 )

44.12.109 Personal Financial Disclosure by Elected Officials,
p. 1128

SOCIAL AND REHABILITATION QERVICES, Department of, Title 46

I-v Medicaid Estate Recoveries and Liens, p. 1109, 2837
I-XVI Health Maintenance Organizations, p. 895, 1974, 2155
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BOARD APPOINTEES AND VACANCIES

Section 2-15-108, MCA, passed by the 1991 Legislature,
directed that all appointing authorities of all appointive
boards, commissions, committees and councils of state
government take positive action to attain gender balance and
proportional representation of minority residents to the
greatest extent possible.

One directive of 2-15-108, MCA, is that the Secretary of State
publish monthly in the Moptapra Administrative Register a list
of appointees and upcoming or current vacancies on those
boards and councils.

In this issue, appointments effective in June 1996, appear.
Vacancies scheduled to appear from August 1, 1996, through
October 31, 1996, are listed, as are current vacanciesa due to
resignations or other reasons. Individuals interested in
serving on a board should refer to the bill that created the
board for details about the number of members to be appointed
and necegsary qualifications.

Each month, the previous month’s appointees are printed, and
current and upcoming vacancies for the next three months are
published,

IMPORTANT

Membership on boards and commissions changes
constantly. The following lists are current as of
July 1, 1996.

For the most up-to-date information of the status of
membership, or for more detailed information on the

gualifications and requirements to serve on a board,
contact the appointing authority.
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