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MONTANA ADMINISTRATIVE REGISTER 

ISSUE NO. 12 

The Montana Administrative Register (MAR), a twice-monthly 
publication, has three sections. The notice section contains 
state agencies' proposed new, amended or repeal~d rules; the 
rationale for the change; date and address of public hearing; 
and where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists any 
changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are inserted at 
the back of each register. 
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BEFORE THE BOARD OF OCCUPATIONAL THERAPISTS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment, repeal and adoption 
of rules pertaining to the 
practice of occupational 
therapy 

AMENDED NOTICE OF PUBLIC 
HEARING ON THE PROPOSED 
AMENDMENT, REPEAL AND 
ADOPTION OF RULES PERTAINING 
TO THE PRACTICE OF OCCUPA~ 
TIONAL THERAPY 

TO: All Interested Persons: 
1. On June 6, 1996, the Board of Occupational Therapists 

published a notice of public hearing at page 1448, 1996 Montana 
Administrative Register, issue number 11, to consider the 
proposed amendment, repeal and adoption of rules pertaining to 
the practice of occupational therapy. The notice of public 
hearing is being amended because the comment period did not 
provide 28 days for public comment. The comment date has been 
extended to July 18, 1996, to provide the required period of 
time for public comment. 

2. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing being held 
on June 27, 1996 at 10:00 a.m., in the conference room of the 
Professional and Occupational Licensing Bureau, Lower Level, 
Arcade Building, 111 North Jackson, Helena, Montana. Written 
data, views or arguments may also be submitted to the Board of 
Occupational Therapists, 111 North Jackson, P.O. Box 200513, 
Helena, Montana 59620-0513, or by facsimile, number (406) 444-
1667, to be received no later than 5:00p.m., July 18, 1996. 

3. A staff attorney for the Professional and Occupational 
Licensing Bureau has been designated to preside over and 
conduct the hearing. 

BOARD OF OCCUPATIONAL THERAPISTS 
LYNN BENSON, CHAIRMAN 

BY: ____{L_' 1/!1. '!L.vL 
ANNIE M. BARTOS, CHIEF COUNSEl, 
DEPARTMENT OF COMMERCE 

- a_vv. 'ht 'f~ 
ANNIE M. BARTo·"'s~.~R-!';U~L>:'E~R':!E~V"'I=Ew~E""Ro-

Certified to the Secretary of State, June 10, 1996. 

~IAR Not ice No. 8-35-ll 12-6/20/% 
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BEFORE THE PETROLEUM TANK RELEASE COMPENSATION BOARD 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

OF THE STATE OF MONTANA 

In the matter of the transfer and 
amendment of rules 16.47.101, 201, 
301-311, 314, 317, 323-344, the 
repeal of rules 16.47.312, 313, 
316, 318, 321, 322 and 351, and 
adoption of new rule I pertaining 
to the petroleum tank release 
compensation board. 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON PROPOSED TRANSFER, 
AMENDMENT, REPEAL AND 

ADOPTION OF RULES 

(Petroleum Board) 

1. On July 18, 1996 at 10:00 a.m., the board will hold a 
public hearing in the Lewis Room of the Phoenix Building, 2209 
Phoenix, Helena, Montana, to consider the transfer, amendment 
and repeal of the above-captioned rules. 

2. The rules are being transferred pursuant to Chapter 
418, Laws of Montana 1995, effective July 1, 1995. In order to 
implement that legislation, the above-referenced rules are 
transferred from the Department of Health and Environmental 
Sciences, ARM 16.47.101 through 16.47.351, to the Department of 
Environmental Quality, ARM 17.58.101 through 17.58.344. 

3. The rules to be repealed can be found at pages 
16-4827, 16-4828, 16-4833 through 4835, 16-4843, 16-4844, and 
16-4877. 

4. The rules, as proposed to be amended and renumbered, 
appear as follows (new material is underlined; material to be 
deleted is interlined): 

161 47.HH 17.58,101 ORGANIZATION OF_BOARP (1) and (2) 
Remain the same. 

(3) Director. The board is allocated to the department of 
he&lth and environmental seienees quality for administrative 
purposes only. However, the board has authority to employ its 
own staff and consultants, and for that purpose, the 7 members 
of the board exercise the powers of a director of a department. 

(4) Functions. The functions of the board are to provide 
a financial assurance mechanism, te assure the eleanup ef 
petreleum preduete whieh leak frem eteraEJe toanlte, and to 
reimburse the owners or operators of eligible tanks for their 
expenditures in cleaning up sueh leaks releases and compensating 
J>Bi"S&ftS third parties who live or own property near sueh lealtiFIIJ 
the tanks for aft'/ bodily injury or property damage they may 
eus-ta-4-A have sustained as a result of the l.:.al<s releases. Meat 
ef the t:afl){S eB'o'Cf'efi--un<ie£- the maier .. .j;afl){ Bf' II 69311 ( fr0111 lleuee 
Bill 693, 1989 lC!Jislature) pFeq~-are suejeet te feder'* 
Einaneial respeHsib~~~~~ts-{~~-US Cede-seetien 6991), 

12-6/20/96 hAR Notice No. 17-025 
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and the US-~en ··h·anmenta 1 ···l"rateetian aEJeney ~ ..... reeaEJniaed the 
board' a major tafti<----~J"aftt--as---an-· -&J>J'row ed f inanei-a± assurance 
mechanism. -'l'fte-beard' s ·11t-iftt>i"- taniE ar 11 9'f~ (from lloMoe Bill 
973, 1991 le'!is·latMre) J'rO!Jram··~--eef-ta-ifl-·&lasaes of taniEs 
ft6tc sMejeet to federal fi-ftaftei<t-1 >'eOJ'OnsieiH.ty requirements, 
The board operates in close conjunction with the seliEI aftEi 
haaardoMs waste burea.. of -tfte department of health aftd 
environmental oeieneee quality and the department of justice. 

(5) Remains the same. 
(6) The mailing address of the executive director is as 

follows: 
Executive Director 
Petroleum Tank Release Compensation Board 
H40 IL HofttaHa--Ave-.- PO Box 200902 
Helena, M'r 59620-0902 

(7) Remains the same. 
AUTH: 2-4-201, MCA; IMP: 2-4-201, MCA 

16,47.201 17,58.201 ATTORNEX GENERAL'S MODEL RULES-
INCORPORATION AND SUPPLEMENTATION Remains the same. 
AUTH: 2-4-201, MCA; IMP: 2-4-201, MCA 

16.47.301 17.58.301 GUIDELINES FOR PUBLIC PARTICIPATION 
Remains the same. 
AUTH: 2-3-103, MCA; IMP: 2-3-103, MCA 

H. 4 7.302 17.58. 302 CONDUCT OF BOARD MEETINGS (1) All 
meetings of the board, other than contested case hearings, shall 
be conducted by the chairman presiding officer. In the absence 
of the chairman presiding officer, the vice-~irmafl presiding 
officer shall exercise the chairman's presiding officer's 
powers. 

(2) The ohairmaft presiding of.ficer may call any meeting of 
the board to order, pursuant to notice, when he determines that 
a quorum is present. A quorum is at least 4 members present, 
physically or by teleconference media. 

(3) The chairman presiding officer may impose time limits 
on the oral presentat i.on of any person appearing before the 
board at any meeting other than a contested case hearing. 

(4) The chairman presidin_g_ .. Qtlicer may appoint a hearing 
examiner to conduct a contested case hearing within the agenda 
of a board meeting. A member of the board, including the 
ehairmaft presiding officer, may question a witness through and 
by leave of a hearing examiner so appointed. 
AUTH: 75-11-318, MCA; IMP: 75-11-318, MCA 

16.47.30~ 17,58.303 .... OFFICERS; VOTING (1) The board shall 
elect a ehairman prgsiding_offjcer and a vice ehaitffiaR presiding 
officer for terms of 1 year each at its t irst meeting after 
October 1 of each year. 

(2) and (3) Remain the same. 
AUTH: 75-11-318, MCA; IMP: 75-11-JlB, MCA 

{Is useE! in this 
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ohapter Unless the context clearly indicates otherwise, the 
fQllowing definitions. in addition to those in 75-11-302. MCA. 
apply throughout this chapter: 

f«till "Act" means Title 75, chapter 11, part 3, MCA, and 
17-7-502, MCA. 

1ll "Actually incurred", for purposes of reimbursing 
claims, means; 

1Al invoiced~ges for goods received or services 
performed in furtherance of a department-approved corrective 
a<;:tion plan; or 

.Lhl payments made to a third party in compensation for 
bodily iniury or property damage caused by a release. 

1.1.l "Belonging to the federal government", with respect to 
determining eligibility of a petroleum storage tank. means; 

1~ currently under the possession and control of A 
federal agency, or 

.Lhl locate<:!,_on land held by a federal agency if the tank 
is operated_by a contractor for the primary benefit of a federal 
agency. However, if the contract binds the operator to hold the 
federal agency harmless from liability for any release from the 
tank and the federal agency required its contractor to make this 
commitment prior to March 31. 1990, the tank is not considered 
as belonging to the federal government. 

-f-&ttil "Bodily injury," as defined in 75-11-302~, MCA, 
wi 11 be measured by the board to include detriment that is 
currently in existence or certain to occur in the future, based 
on competent evidence as opposed to conjecture or speculation 
£~1 1 203, HCA; Ewin~ v. EsteFholt,-684 Po2d 1053 (Mont, 1984)]. 

121 "Consumptive use" means any use which burns or 
otherwise consumes heating oil. 

-f-e+lhl "Consultant" means a professional person or 
organization of such persons who advise tank owners or operators 
with respect to planning and implementing corrective action. 

-fdt-ill "Day" means a calendar day, including weekends and 
holidays. Whenever a period of days specified in the Act or 
this chapter ends on a day state off ices are not open for 
business, the period ends on the next day state offices are 
open. 

(e) "De minimis"_,__ as referen<;:f;'d in the definition of 
~troleum product" in 75-11-302, MCJL means that amount of a 
hazardous substance_._______!;!_§_ defined in this rule, mixed with a 
petroleum product which does not alter the detectability, 
effectiveness of corrective action, or toxicity of the petroleum 
product to any significant degree. 

ill "Farm tank" as defined at ARM 17.56.101. 
121 "Hazardous substance" means: 
~ a substance that is defined as a hazardous substance 

by section 101(14) of the feder(!l Comprehensive _Environmentlti 
Response, Compensation, and Liability Act (CERCLA), 42 usc 
9601(14), as amend~ 

1hl a substance identified by the administrator of the 
United States ,__grtyironmental protection agency as a hazardous 
substance pursuant to section 102 of CERCLA, 42 usc 9602, as 
amended; 

12-6/20/96 EAR Not ice No. 17-025 
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l£1. a substance that is det ined ___ i!§_ __ a hazardous waste 
pursuant to section 100~) of the Resource Conservation am! 
Recovery Act of 1976, 42 USC 6903 (5j __ ~_~amended, including !! 
substance listed or identified in 40 CFR 261, 

_(j_Ql "NecessarTiYi~~,:;;-p.-~f;;rp;n.OOses of reimbursing 
claims. means: 

lgl the work contemplated under __ ~- department-approv~Q 

corrective action plan when that work addresses_a release from 
a petroleum storage_tank: 

LQ1 ~work not contemplated under an approved correctiv~ 
action plan. but necessary to respond to an emergency in order 
to prevent greater damages: and 

1£1_ in the case of third party damaQ!UL_ payment for 
damages that are a direct and proximate consequence of tb~ 
release. 

tf-tilll "Property damage," as defined in 75-11-302-t-1-'B-, 
MCA, will be measured by the board in terms of diminution of 
market value, unless the cost of repairing damage is less than 
the diminution of market value [6paeltmafl "r Ralph ParseRs Ge,, 
147 !feAt. 599, 41-4---P,2d 918 (19~-t-

illl "Reasonably incurred". for purposes of reimbursing 
claims. means work required under an approved corrective action 
plan or necessary to respond .to an emergency: or provide 
compensation for bodily injury or property damage caused by a 
release. 

1.11l "Residential tank" as defined at ARM 17.56~ 
-f<Jt_llil "Responsible-party" means the person, whether 

owner or operator, or_.IDI_y___ subseguent owner of the subject 
property ~ccepts reseopsibility __ for the release, who 
undertakes a eleafl"P·-pl-aft corrective __ !!_ction after a release from 
a tank, Bt:' t:he "f'Epl"eseRtati--ve--ef B .. eh peFSBH, afld aesi<;JAated Ofl 
term 5 aHd filed with the beal"d is discovered. 

fftt.!.J21 "Site/facility" means a complex of tanks under the 
same ownership on a contiguous piece of property. 

ll§J. "Stored for noncommercial purposes", with respect to 
motor fuel, means any type of storage, except the following; 

lgl storing for resale_under license from the weights ang 
measures bureau, department of commerce (82-15-105, MCAl~ 

LQ1 storing _for later _____ removal___ to~er location where 
~fuel will be resold. 

1.lll "Subcontractor" is .a. person who performs bi llablg 
labor in association wij;h__g_corr.ective action at the release 
site when ...th_g_Lperson is under contract with the contractor/
consultant. Subcontractor services do not include delivery or 
eickup services. 

f4-t __(_l§.l "Tank , " ~efttf>l-ayed -w-i-t-fl--i-fl-------the-- a e t i fl i t-i-<>ft---0£' i s 
a petroleum storage tank ~ as defined in 75-11-302f+et, MCA, 
gng is further defined to mean a stationary device designed to 
contain an accumulation of petroleum or petroleum products and 
constructed of non-earthen materials (e.g, concrete, steel, 
plastic) that provide structural support. 

1.!.21. _"Vendor~ __ is J!_~_rso!L...:tw __ f!XQY.ides materials necessary 
for. correcti ye ac_ti_Q!l ilt_J:llg r~lg_i!_~!l- § i til __m;:__~!l!:'! !_ce§~ _ __f_r_Qm 
the release_site. 

MAR Not.ice No. 17-02·, 12-6/20/'-)6 
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(21 The ~e£ defiAeo 14 ether £erMo a£ 75 11 392, MC~. 
AUTH: 75-11-318, MCA; IMP: 75-11-302 through 75-11-318, MCA 

16.47.312 FUEL STORED FOR .NONCOMMERCIAL PURPOSES ON FARM 
QB BESIPENTIAL TO BE REPEALED (See page 16-4827) 
AUTH: 75-11-318, MCA; IMP: 75-11-308(2), MCA 

16.47.313 BELONGING TO THE FEDERAL GOVERNMENT. CONSTRUED 
TO BE REPEALED (See page 16-4828) 
AUTH: 75-tl-318, MCA; IMP: 75-11-308 (2), MCA 

16.47,314 17,58.312 RELEASE PISCOVEREP ON OR AFTER APRIL 
13. 1989 CONSTRUED/TANK ELIGIBILITY BEOUIRBMBNTS (1) ~ 
Except as otherwise provided in this rule, an owner or operator 
may be eligible HAder £he 693 pre~raM for reimbursement ~ Qi 
eligible costs incurred on or after April 13, 1989L resulting 
from an accidental release from a petroleum storage tank if the 
release was discovered on or after April 1J, 1989, even though 
the tank, in place, was out of service on the date of discovery 
or is presently out of service. 

(2) ~~Unless otherwise proyided under (3), an owner 
or operator of a farm or residential tank with a capacity of 
1,100 gallons or less that is used for storing motor fuel for 
noncommercial purposes or a tank storing heating oil tor 
consumptive use on the pre~ where it is stored may be 
eligible uAder £he 973 pro~raM for reimbursement of eligible 
ewpenaitHres costs incurred after May 14, 1991 if the release 
was discovered on or after April 13, 1989, even though the tank, 
in place, was out of service on the date of discovery or is 
presently out of service. 

illJ£'-L- An owner.J2L_Qperator _of a farm or r.esidential tank 
that was installed on or before April___l_L__1995, is not eligible 
for reimbursement of otherwise eligible costs incurred after 
that date, unless the tank was voluntarily removed prior to 
December 31, 1995. 

LQl For purposes of Cal above, a tank is: 
ill a farm or residential tank with a capacity of 1.100 

gallons or less used for storing motor fuel for noncommercial 
purposes; 

1iil a farm or residential tank with a capacity of 1.100 
gallons or less used for storing heating oil for consumptive use 
on the premises where it is stored; and 

lJjjj_ a farm or residential underground pipe used to 
contain or to transport motor fuels for noncommercial purposes 
or heating oil for consumptive use on the premises where it is 
stored from an aboveground storage tank with a capacity of 1,100 
gallons or less. 

iil An owner or operator is not_eligible for reimbursement 
under this rule. if the tank Wf!S removed tn:JQ.t to April 13, 
1989, or the tank is excluded ·-___f!:_Qm eligibility under 
75-ll-3Qaill..____MQ._, 
AUTH: 75-11-318, MCA; IMP: 75-11-308, MCA 

12-6/20/96 Hl\H hotice No. 11-0<:5 



-1592-

NECESSARILY. AND REASO~ABLY INCURRED TO BE REPEALED (See pages 
16-4833 through 16-4835) 
AUTH: 75-11-318, MCA; IMP: 75-11-309, MCA 

1+..--+T--cl--H 17. 58 • 313 6-0 3 'I'AtiK _PROGRAM -A~-3--·'I'At!K PROGJ!N1 
APPLICABLE CO-PAYMENTS FOR CO-MINGLED_TANK.RELBASES f±~ 
bear a has 2 re imblirsel!lentc- praEJrams 1-----4he-~ f'raEJram, wl\ieh 
eevet'-S- 1\eatcinEJ ~aftlts--{as--<ieH.nea-~e-- Aetc) wiUtelit. 
reference t.a a maxilftUI!I --a-i-2-e--afl<i..--farm, raneh, ana resident-ial 
f>et.ralellm steraEJe t.anl(a (as ae~~~he---Ae£+-1\elainEJ up -t.-e 
1,100 EJallene, ana £1\e 60~·fJl"OEJralft for all eeYerea t.anJta 1'19t. 
elearly eliEJiele llnae£4-he~ praEJFam. 'Phe 693 preEJrall'l ea•,epe 
liaBilit-y lip te $1,909,~ft-a.-·pet.ential-eo payment. ali'IOilflt. ef 
$17,599 (half t.l\e fiFst. $35, 999), 'Pile 973 preiJram ea-.•ere 
liability up t.e $599,999 with-~ patcent.ial ea pay111e~ all'lelint et 
$5,999 (1\alt t.l\e first $19,999). 

f-i!+l.ll 'Phe boars ·wiH- presu111e ·--hl'ia-t.--a---J>et.relellll'l st:a~ 
tca-nk---er- EJI"Oiif' of--t.a-RJH>-en--a--sffi<tle--...-i~-wftielt--~- be eliEJiele 
llfi-Eier---eithel" praEJralft--is-e-li<Ji~et'- the 603 pr-e<Jr-afllo .I.n.....t.h!l 
case of co-mingled __ plumes, .tor pur}2oses of determining the 
appropriate percentage of_ cos~overed __ .Qy_ the fund __ for site§ 
that have more thal}_) __ _r~g __ from separate petroleum storage 
tanks, the board will presume that __ the owner .. or operator may be 
reimbursed according to the rates and amounts specified in 
75-11-307(4) (b) li!. MCA. A person who seeks reimbursement llflder 
the 973 preEJram from the fund at a different rate than provided 
under 75-11-307(4) (b) Cil, MCAL must prove that no leaking tank 
at the site is eligible under t.he 693 pre~ram that section. 
~1\e 2 pre~rams Different rates.of reimbursement provided by the 
fund may not be combined to reimburse costs or damages incurred 
from a release at any site. 
AUTH: 75-11-318, MCA; IMP: 75-11-307, MCA 

16.4 7. 318 HEATING_ OIL STORED FOR .. CONSUMPTIVE USE ON THE 
PREMISES TO BE REPEALED (see page 16-4835) 
AUTH: 75-11-318, MCA; IMP: 75-11-307, MCA 

~47.J2l ELIGIBLE 
VIOLATIONS TO BE REPEALED 
AUTH: 75-ll-318, MCA; IMP: 

P.ERSONSL. COM~LIANCE; SUBSTANTIAL 
(see page 16-4843) 
75-ll-308(1) (e) and (2) (f), MCA 

l.§._._!_'Z _ _,_J_U__. ASS~~ME~'!'_ .. OF ENVIRONMENTAL IMPACT TO BE 
REPEALED (see pages 16-4843 and 16-4844) 
AUTH: 2-3-103, 2-4-201, MCA; IMP: 2-3-104, 75-1-201, MCA 

16.47.32-3 17.58.323 VOLUNTAFY REGISTRATION (1) An owner 
or operator may register llis-i ta~kts+ with the board for the 
purposes of el!pediti-~-!H'e--a~iefls-f-ttf-· reillll'lllf'Bement ana 
fer pl"eelirin~ a st~At ef reEJist.ratian determining_pQtential 
eligibility of the tank for .reimbursement under the petroleum 
tank release clean~~. 

(2) .•, perean An owner or operator may apply for such 
registration en---t'erfft---l !;)y submitting__a comp_lete torm. referred 
to _.!!.§__lh~ ~.igiJ:>ilitY._~h..~£1<.1 is t _;!nd __ A__QE.li cation for _ VoJ.Jm.t;u:_¥ 

MAH Notice No. 17-02~ 12-6/20/96 
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Registration", which must eentain the fellewin~ infer~atien• 
(a) the leeatien (etFeet-addrees if a·;ailaele) ef eaeh 

tafol*t-
(b) the flaftle and address ef any insurer ee·,•erifl~ any rielte 

er liaeilitiee aeeeeiated with releases frs~ the tanltt 
(e) the naMe and address ef the respefleiele indi•;idual 1 if 

the entity seekifl~ re~istratieR is a sale preprieterehip er ifl 
a partnership er jeiflt ~enture a111en~ ifldi~idualat 

(d) the na~ea afld addresses ef the resident a~ent and the 
ehief eKeeutive effieer if the entity eeeltin~ re~ietratien is a 
eerperatien sr a partnership sr jeint ¥enture ineludin~ ee!!'pera 
tieflsl afld 

(e) deelaratisne that, te the eeat ef the deela!!'ant'e 
ltne··•lea~e, 

( il eaeh tanlt listeli ws~o~lli Ret be ineli~iele fe!!' peseible 
!!'eil!lblolree~ent by •;irt~o~e ef its eise, S"'flerehip, use, S!!' 
leeatien, 

(ii) eaeh tank liatea was net releasin~ pet!!'eleHI!I pred~o~ets 
en er befere ~pril 12, 1989, and 

fH±t that neither the -ffifflel"--f'tt>l" the ape rater is inelitJiele 
te be reirnb~o~rsed under the applicable-~~ be signed by the 
owner or operator. Forms for voluntary registration may be 
obtained from the board. 

f-3+-nlf the lieelarant en the applieatia..-is net the 
respensible indh•iaual listed en- the appl-ieatcHffi,--hlte 
aeelaraflt' s eapaeity te spealt fer and relatienship te the 
respensible individ~o~al 111ust be set ferth. 

+4+121 The board ~ill net ~ investigate and consult with 
other regulatory agencies concerning the information submitted 
in the fQrms applieatiefls fer re~Jistratiefl er the deelaratiens 
therei" to confirm the accuracy of the information submitted by 
the owner or operator. If another regulatory agency has 
information~he board.discovers information that indicates 
the owner or operator submitted false or inaccurate information. 
the board may find that the responsible party is ineligible for 
reimbursement. If ~he iflfe!!'rnatien efl the applieatiefl weuld, if 
true, estaelish petefltial cli'Jibili~y -fer rei!ftburseftlent 1 the 
beara will ies~o~e a statellleflt te that effeet te the ap~lieaflt, 

111 If another regulatory _agency has reported non
compliance regarding the operation and management of the tank, 
the board~~ay find that th~_responsible party is ineligible for 
reimbursement. 

L2l If the information on the form. would, if true. 
establish poteptial eligibilit~nd no inaccuracies have been 
discovered __ Qv_Qf___reported J;p the boanL the board shall issue a 
statement to ~!h~onsible pa_rJ;y indicating potential 
eligibility for reimbursement. 

1&1 The board__lll1!Y___g~_legate to _the executive director the 
authority to issue determinations of eligibility for 
reimbursement when that determination _ ___l§_gased on prior boa_ui 
decisions and similar material facts, subject to the responsible 
lli!!:tY.'s right to be_heard __ gyuthe board_~ 
AUTH: 75-11-318, MCA; IMP: 75-11-318, MCA 
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16.47.324 17.58.325 PRE APPLIC.\'PIOtl PROCEDURE! NOTICE OF 
RELEASE: ELIGIBILITY DETBFMINATIOH WHEN RBLEASB HAS OCCURRED 

(1) When a person notifies the department of a release 
from a petroleum storag~ tank, the board ~±±±+ shall mail the 
owner or operator a "Document.Heg_yg:;.t_Egrm'~- which lists all of 
the forms that the person may need for a determinatign of 
eligibility or to receive reimbursement from the board. 

(a) ~eeers the aates ~f release ana notifieatient 
(e) Mail to the ~es,.onsible l"a~ty at< f'al"ties a BBI"Y of 

fel"M 1 to aete~Mine their f'Btential eli~ieility, unless the farM 
is already en file liRder the •;el~o~Rtary re~istratien l"roeeaure as 
{Biil\6 iR ARM 16o47o323)t 

(e) Mail to ,.arties potentially eli~ible fer reiMelirseMent 
forMs 1 th~eu~h 5 as al"!"lieae~ 

ill For purposes ~.of determining eligibility at the 
~elease, the owner or operator must complete an "Eligibility 
Checklist and Application . for Voluntary Registration Form". 
yPon receipt of the completed form, the board shall follow the 
procedures under ARM 17.5B.J£ll]j~ 

.L1l The board may not consider an "Application for 
Reimbursement" unless the owner and operator has submitted a 
complete form, referred to as the "Eligibility Checklist and 
Application for Voluntary_ Registration". 

+trill Unless the release is clearly ineligible for 
reimbursement under the Act, the board ~taft shall m9Riter the 
9HbmissieR .-.ami review e!' the corrective action plan __ for the 
purpose of pre:-a~illl. .. rates. %€--beaffi--!fta"t-dti"t.h9rise its 
94oaff to eom,.eRt 91\ l"rel"esea- e9rreet+v~--aet--i.en !"larts. 
AUTH: 75-11-318, MCA; IMP: 75-11-309, MCA 

16,47,331 17.58.331 ASSENT TO AUDIT (1) Each contractor 
or subcontractor employed to carry out a corrective action plan 
in whole or in part shall assent to an audit of the 
documentation supporting ft±e the contractor's or subcontractor's 
invoices. 

(2) The responsible party shall obtain the eontt<a9ter's 
assent on ~2 9r ahal-1----i.-rteer!"orate ·laA~tla~e iaentioal t9 ~ 
en the (91"111 in his·i*Jl"eefftent wi~h the eontr~ an "Assent to 
Audit Form". A The form may be executed by the contractor_,__ 
consultant, or subcontractor before or after the work is 
completed. 

ill Vendors performing delivery services at the site are 
not required to submit to an.audit. 
AUTH: 75-11-31B, MCA; IMP: 75-11-309, MCA 

~B->l 17,58.332 INSURANCE .. COVERAGE: DISCLOSURE: 
COORDINATION 0~ BENEFITS (1) An owner or operator who incurs 
or may incur eligible costs under the Act must disclose to the 
board any policy of insurance on the tank or its premises which 
may cover some or all of the expenses arising from a release of 
petroleum products from the tank. This disclosure must be made 
on the "Eligibilitv.......Qlecklist_ ~_Q_ .fillpllcation for _Voluntar.,y 
Registration" form ± and must contain current information as of 
the date of a release. A copy of the policy or policies must be 
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furnished to the board by a A ar;of!l ieaRt the responsible party 
upon request by the board. 

(2) Remains the same. 
AUTH: 75-11-316, MCA; IMP: 75-11-309, MCA 

16,47,333 17.58.333 DESIGNATIQN OF REPRESENTATIVE ~ 
ewAer er Bf!erater 111ay EleeiEJAate ite iRs~rer, eeAtraeter, er aRy 
ether party as its FepreseRtative ts Feeei•,•e reiMhi;IPSe!lleRt fsP 
eKfleREiit~;~ree 111aE1e fer eliEJihle eeete as EletePMiReEI by the heard• 
'l'he ewfleF er sf!erater 111\IBt aeeer;ot pesflBI'Ieibility fep f!ayiREJ a 
eentraeter aRy ai!IB\IRt net reeeEJAiseEI h} the hearEI as eliEJihle 
eeet&-r 

f>!+.Lll 'Phis desiEJAatieR shall he 111aEie BR tent 5, l1.._ru} 
owner or operator wishes to designate another person to receive 
reimbursement under the Act, the owner or operator shall 
complete and file with the board a "Designation of 
Representative" fQrn by a f'erseA who has alPeaEiy slih111itteEI 
eviEieRee of eliEJibility te the eearEI BR fer111 1. A EleeiEJRateEI 
ref!reseflt:ative 111ay exee~c~te tmEI file- all fer111s afld deEmllleRte, 
ether thaR fer111 1, re!Jiclireel by the eeaFEI. 

l1l Unless a person is designated to receive reimbursement 
under {l) of this rule, the board may not consider applications 
(Qr reimbursement from any person other than the responsible 
lli1.tlY.,_ 
AUTH: 75-11-316, MCA; IMP: 75-11-307(3), MCA 

16o4+~ 17.58.334 A~PLICATION PROCEDURE--REIMBURSEMENT 
AFTER EXP.ENDITURE ( 1) Upon completion of any aspect of an 
approved corrective action plan, the responsible party may apply 
to the board for reimbursement of expenditures on 2.0 
"Application for Reimbursement" form 3 er J s, tefjeMter •~it;tt the 
fellewiAEJ attaeh111eR£s1 

(a) !,tt;aehllleA£ ,•, a eer;oy-6{--t;he af!f!re•~eel eel'reetive aetieR 
l'lan, te~ether with aR'f al!leREI111eR£s er 111eelif ieatiens aflf!l"eVea by 
the def!artllleflt as the eerreet-ive ae£ie11 was eei~Nj- HREiertalteAI 

(h) Attaeh111ent B a eef!Y at eaeh eentraet 111aele fllci!'SllaAt te 
the ee!'reetive aetiefl plaA, -tefjether with the eeRtraeter's 
in,.•eiee, -assent te allelit (fer111 2) , aRa aaelt~c~f! aeeHIIIentatieR, --as 
Aeeeseary, te veFify eharEJee en the iRvfriee-t 

fet--Attaehlllent;. C whe...,..~eids or· fll"er;oesals were takeR fel!' 
aAy •,.•erlt ~c~Raer the eerreetive aet;.~aA, a eei'Y ef eaeh hie!, 
prepesal, er esti111ate1 

fdt-- AttaeRI!IeRt D whei!'e- third fjar£y da!llaEJes have beeR 
paiEI, the ·aee~c~MeR£s aeseribed -4ft .,',RH 16,47.344 which is 
available yp9n request from the board. 

(2) and (3) Remain the same. 
lAl Charges for work conducted 2 years or more prior to 

~bmittal of the application __ are ineligible. 
AUTH: 75-11-318, MCA; IMP: 75-11-309, MCA 

16, 4 7. 33 5 17. 58. l1L ___ APPL.l£AT.l.illL___f9R GUARANTEE OF 
REIMBURSEMENT Of FU'rURE OR UNAPPROVED EXf~NDITURES ( 1) and (2) 
Remain the same. 

( 3) A--~ An own.gr or_QQg!;,;ttg..r shall apply to the board 
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for this guarantee on the easie---applieatiet~-(ferm 3) "Correc~ 
Action Cost and Completion Schedule Estimate Form", entering 
"not applicable" where appropriate. 

(4) 'l'fie beal"fl----EEe-le<Jat:es to ~~ireeter the 
autherity te- issue -<leteftll-i-fta't-i<»ts--- ---&£-----e-l-i<t±hllity fer 
reimburse!fleAt whet~ -Efie- facts f!Bsite!l are eeesisteet with the 
{aete Jlreeeetea er feut~a ~ a Jlrier-determieatiee, subjeet te 
the af!f'lioaet's ri~ht te be heard by~he beard. 
AUTH: 75-11-318, MCA; IMP: 75-11-309, MCA 

16.47.336 p.$8.336 REVIEW ___ AND DETERMINATION (1) The 
board's staff shall receive all af!J~lieatiet~e ~ for 
reimbursement for corrective action costs. The staff vi±± ~ 
determine if the application for the claim is complete in_~ 
initial review, then forward it to the department for its 
review. The stat f w+l-l J~remf!t ly l:i.h.i!li advise the af'f'lieaet 
responsible party of any incompleteness or deficiency which 
appears on the application. ~her The final review w-H:-1 mAY 
be suspended pending the submission of additional information as 
l2Y the af!f'lieaet, aelmewled<tf_~-it~eemfllete er defieiet~t 
~eatioe, a~l!'eee te- fureish. ·Att af!J~li-eaAt whe belie•,•es aey 
l!'e~ueet fer additieAal iefermatiee by~~f is eat auther 
iBed by the .•,et er ~--rules may-l!'e~uest U~e -beard-ts f!l!'eeess 
atui eeAsidel!' his af!f!lieatise, aed the beara shall J~reeee!l. 
Fellewie~ this iAitial -s-taff review the aflfllieatieA wil--l----be 
fer• ... ardea te the deJ~artllteftt---f-eF---i-t-s-----f'e¥~ responsible party. 
AnY additional information submitted_~ the responsible party at 
the request of the board staf_f may be forwarded to the 
department for its final review, if the department's review is 
.l::lli.lY.ired to det&..!::.m.i.t"!§._\o/hetheL. the work was actua 1 and necessary. 

(2) 'Fhe boaffi____.,..-i-lo±--- ftBfill3±-ly- ~<ieF- appliea~ 
suemi~~ed as eemp~,ete----fby· ---s-taf-f--reoommeeaa-t-4-eft--er af!f!l ieae~ 
re'!ueot) Uf' ~o 61}-----days f!reeedi-R<J-~a-, seheau~ed beard· meetie~, 
Af'f'lieatiees filed·---afld--~tcted as eomf!lete -less thaR 69 days 
J~reeediA~ a bears ~~-1-f\etc- be eettsidered --at- that meetil'I<J 
ueless, a Ad -en-ly-- toe the -e><teAt th~f'O&ited re ··iew aed 
reiiRburselfteAt er eemmitlfleRt: is eeeessary te f!FeYeRt 
eeYiroemental dama"'e wfiieh weula~if- eeAsiderat:ioe is--heM 
fer the fellewift'! eoara---lfteetiA'!c t,_pplications that have been 
reviewed as complete at least 60 days prior to a_scheduled board 
meeting _lol_i_lL_nQ.!:.l!lfllly_ be cons idered __ ___Qy__the board at that 
meeting. The J~ay!fleAt r:~rsement of claims for which 
authority to pay reimburs~ has been delegated under (3) of this 
rule, is not subject to this procedure. The agenda for 
consideration of applications at board meetings w-H:-1 mY§! follow 
the order in which applications were ~-t-teti reviewed as 
complete and which are not ~ ~mbursed under (3) of this 
rule. 

(3) The board may delegate to the executive director 
authority to process and order ~aymeAt reimbursement of 
specified categories of claims upon receipt and review. The 
executive director shall report the number of such claims and 
the amounts obligated te Q_~l<.{!g_nded,at the next meeting of the 
board. 
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(4) Remains the same. 
(5) The a~~lieaR~ responsible party may appear before the 

board and make a statement on lt-H! the responsible party's 
application and on the recommendations. Any other interested 
party may also make a statement. The board may establish a fair 
and reasonable limit on the time allowed for oral presentations. 
The board shall thereafter ~reseed te consider the application 
and may grant it in whole, in such part as may to the board seem 
proper, or may deny the application. Reasons for partial or 
total denials or disallowed expenses must be stated in the 
miRHtes sf ~he meetiR~ claim reimbursement summary contained in 
the file, and must be mailed to the applieaRt responsible party 
within 10 days of the board's decision. The minutes of a board 
meeting w4-H must reflect the sequence of actions a~~reviFtEJ 
taken on applications. 

(6) AFt applieaRt A responsible party dissatisfied with the 
denial or disallowance of all or any part of lt-H! the application 
may request a formal hearing. This request, with a 
specification of the grounds for disagreement with the board's 
iFtitial decision, must be filed in writing with the board within 
15 days of the receipt of the board's determination by the 
a~~lieaR~ responsible party. Upon receiving such request, the 
ehairmaR presiding officer of the board may appoint a hearing 
examiner to supervise any discovery and prehearing matters and 
to conduct the hearing, either at a subsequent meeting of the 
board or outside a board meeting, subject to 2-4-621, MCA, as 
the appointment may specify. 

(7) Any time periods specified in this rule may be 
extended by agreement between the board or its staff and the 
res pons i bJg _ _jlarty. 
AUTH: 75-11-318, MCA; IMP: 75-11-309, MCA 

~~ 17.58.341 CONSULTANT LABOR CODES, TITLES. ANP 
OUTIES ( 1) ~ltaRts JII\IB~ asBi<Jfl to Bfle sf the felleWiR~ 
ea~e<Jeries any ser•dee tiMe fer aR individual that is billed ts 
a respel'lsible party aFtd fer whieh reiMimrseMent is elaimed, 
Hnlees the-duties sf the il'dividual are se "n~o~sual that ~hey de 
net elesely appreMiMate any at the fellewin~ eate~eriest 

Cede ~-------
1894 Clerieal PersaRnel 

~ 
'PypiR<J-~5, ee~yil'lg, runni-fl<} 
~s. filiRg, telephone 
aRs•&ering. 

1985 Clerieal AdMinistrati~All elerieal dHties deeeribed 
Aeeeun~iflg PerseRnel in 1994, ~l~s ~reparinEJ elaims 

and aeseMBling dee~men~a~ioFt• 
------··-~ift<J maps, usin~ a~teead A€Ml 

fer Ma~~ing and ~Fepari-fl<} 

1949 Entry 'Peehnieian 

~59 Staff 'Peehnieian 

12-6/20/96 

£igures. 
Assis~in<J senior personnel oR 
<Yite-t--TB<JU4ree supervision, 

·----Assi~ senior p~reennel wi~h 
f' ie ld-~r-ea!T--fltt. -HeM 
Bttiitplil'l<J without supervision. 
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19 51 se, i er 'l'eehfl iee>-liciaHfl~------199iif£€e,.;eAt;-;ii-iflft<tJEt-ee"Ffl..ttOi£""~'"· -aaflfl,{jEif-fs"t:~aaff.ff'-llf<e~· • .,oee±l 
t:eeA~ ...... T. Play aet as site 
eea£<Hftftt:<>f--fe£ baeie field 

1914 staff EfltJiflee£/ 
GeeletJistj~eflt:ist 

1915 Prejeet-ERtJinee£/ 
Ge&latJist;seieflti~ 

W&£Jt. 
Asoist:ifl"' pFejeet: staff ifl 
·f~~i~fl"', e£ £esea£eh afld 
baolltJf'O~otfl<i iflfe£1ftatiefl fer the 
pFejeet staff pefeen. 
llaflatJifltJ pFejeet:, seltea~o~lifltJ 
warlt, <>ft<l·-deve-lepifltJ we£k·~ 
as req~o~ired-.fer the relfteaiatiefl 
at a site. 

1916 Seflier EfltJiRee£f O~eraeeifltJ pFejeet staff 
6GiEeO<;er.ll<OB<tJ!t±i13e>tt:CI/Lf:6><e~1~· eet'tft~tcJi,.,st1t:------tp:~<e;>J£1!'1Sseaflflr;-, ·-i"e¥ i ew i fltJ r epe r t a , a fill 

assistintJ with eelftplieateEi 
retlled-!at:-ien site lftanaiJelftent-.-
0¥e£seeiRIJ eelftplieateEi prejeete 

·--~ef£'--W'"''**-fllans if they we~o~M 
~Hire EiesitJns whieh-fteed 
re¥iew by a pFefessieAal 
eRtJiAee£. 'Phis iREiiviEiual weald 
R&t;---t}pieally be eft site in the 
t-ie-±ti- aeiAtJ basie-----f-ie-lEi werlt. 

1938 Cel!lp~o~te£ Seientist/ ----set:-e~ease-traeldft"', 
Database Specialist -e~--l!lede-lift<JT-~e-. 

Any services pro~ided by a __ consultant/contractor. or 
subcontractor, including services of. its employees .. for which 
reimbursement will be .. claimed, must be categorized by the 
consultant/contractor/subcontractor according to the ty~ 
service contained in the board's "Consul taut/Contractor COQ!il 
List", This requirement does not aRQ}y to any service proyideg 
Qy_an individual that_does not closely appro~imate one of the 
categories in the board~~list. 

(2) A consultantLcontractor/subcontr.!!ctor may file with 
the board, and amend, not more than once a year (absent ~o~nueua± 
eire~o~lftetafleea unless further amendment is approved by the 
e~ecutive cdirector)' the rates at which it bills clients in 
Montana for the services ~~fleFSaAnel as described in ~ 
the board's consultant/contrac.tor code list. Rate schedules and 
amendments must be maintained in confidence by and accessible 
only to the board staff, as the consultant's e~pectation of 
privacy is reasonable and outweighs the merits of public 
disclosure. 

( 3) _(gj_ Wfte.f't The c.QQ.<I.I:'<Lga ff sh~.U calculate the industry 
standard once a year af.t!i'L .. rece i.P!._,of rate schedules from 
companies whose invoices the board frequently reviews and which 
have been filed in a number sufficient for a meaningful 
statistical analysis7 _,_ __ l..!:t .. £<i!~i!l9. the industry standard. 
the board staff shall compute a range of allowable rates for 
each code listed in f-l+ J:~ . ..tle board ~12 .. consul taut/contractor coge 
.l.i§.t, which itt will....Qg the mean rate for each code plus the 
standard deviation, not to e~ceed 10% of that mean. The board 
staff shall then notify each filing firm whether its rates 
e~ceed the range of allowable rates, and if so, by how much. 
The amount by which a consultant's rate for a particular code 
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exceeds the range of allowable rates will be presumed 
unreasonable. 

f+t~ Board staff may request a detailed explanation of 
rate structures when a submitted rate appears to vary 
significantly from those submitted by other consultants!= 
contractors/subcontractors for the same code. Board staff 
reeer..,ee the f'iEJht Aot may refuse to use rates that 
significantly vary from similar rates submitted by other~ 
ooAs~ltaAte, rates from eone~ltants Qersons who have not 
submitted claims for reimbursement, rates from ooAs~ltaflto 
persons who have not submitted proper documentation for claim 
reimbursement, and other rates not deemed acceptable by the 
board. 

fS+lil A consultant/contractor/subcontractor who has not 
filifiEJ ito filed its schedule of rates must submit its invoices 
for services formatted in accordance with (1) of this rule. Any 
rates which exceed the range of allowable rates will be presumed 
unreasonable. 

+&t~t A responsible party or consultantLcontractor. or 
supcontractor may overcome the presumption that a rate is 
unreasonable by presenting clear and concise evidence to the 
board as provided under ARM ~&.47.33& 17.58.336(5) aAa (&) . 

.!Jil. copies of the board's "Fee Schedule List", which 
~ishes categories and codes of consultant/contractor{ 
subcontractor services may be obtained from the executive 
director of the board. 
AUTH: 75-11-318, MCA; IMP: 75-11-318, MCA 

~~ 17.58.342 OTHER CHARGES ALLOWED OR DISALLOWED 
(1) The following additioAal types of charges are eligible 

for reimbursement, unless listed as disallowed under (2) of this 
~· !Other types of charges may be reimbursed if shown to be 
actually~ necessarily~ and reasonably incurred in furtherance of 
the approved corrective action planl: 

(a) ~ long distance telephone charges specific to the 
project.,._;_ 

(b) Co~p~ter computer usage for generating fiEj~ree 
graQhics, maps, well~ logs, etc., that are necessary for 
reports ... _;_ 

(c) S~pplies supplies and materials directly associated 
with the project (e.g., equipment purchased or withdrawn from 
inventory specifically for the corrective action, ea~ple ehar~Jes 
laboratory analysis, or well supplies)r~ 

(d) e&ptes copies and facsimiles, not to exceed 19 seAts 
per paiJe the pre-approved rate, unless documentation supports a 
higher charge paid to an outside entity.,.~ 

(e) MileaEje mileag~. calculated aeeet"difl<t~ utilizing the 
reAtal rate bl~e boelt "Rental J'late Bl!!g_ Book", or, for employee
provided t~ansportation, at the actual amount of reimbursement 
paid the employee, provided that it does not exceed blue so olE 
the "Rental Rate Blue Book" values..-~ 

(f) LedEjiAEJ lodging at actual cost unless eleaFly 
excessive. Documentation supporting the cost (lodging invoice} 
is reguired; ~-·Hte--e4Fet>mstaAees·. 
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(g) Meats meal§ at $20 per full day ($4 for the morning 
meal, $6 for the midday meal, and $10 for the evening meal) or 
the appropriate portion of a full day. Computation of time for 
purposes of determining_meal allowances must be made according 
to 2-18-502!1! and !2!, MCA._ Exceptions for higher actual costs 
may be made ~ Qy showing that seasonal or other factors 
make meals unavai lable __ ..!!t.. thg __ above lis ted rates s\oleh l!'ates -ftet 
typiea±ty-a¥tt~ete in certain limited areas (receipts will be 
required)~-;_ 

(h) Vender and s~c~bee!*raetor materials and/or labor vendor 
char~ at cost Ufrlem>-~i"ku,.--is al-1~--uflder (3) (d) ef this 
~;_ 

ill subcontractor charges ___ !!.L cost .. unless a markup is 
allowed under l3l lcl uLl.hi.:....LU..L;u 

1il sampling fees at $10 per sample, which includgs 
bottle, ice, cooler~acking, and office-related handling 
charges. 

(2) The following list indicates, by way of example and 
not limitation, types of charges that are not eligible for reim
bursement7--41ftH-e--t~~a-fll(}-le5---lllitY"--be- neoessary, they should 
be b~ct i l t i fltO -a---f if'ill'...-- <j-er>ePa-l····twel"fte-a-d---attd FeeO'o eFed thrOUo:JR 
the-~ie rates.: 

(a) Postao:~e. miscellaneous office postagg;_ 
(b) Preparation ru;:eparation of billing information and 

invoices-.--1. 
(c) eemputer computer charges for writing reports~;_ 
(d) Administrative administrative charges for handling 

payments-.;_ 
(e) Standard standard office supplies~1. 
(f) Harltu!'s markups, add-ons, or profit added to vendor or 

subcontractor invoices, except as allowed under (3) (d~) of this 
rule--..;_ 

(g) Cl\aro:~es charges for basic telephone service-.;_ 
(h) ~st-. interest; 
iil multi-tiered markups; 
1il markup§. _ _Qy_..J! ___ person who serves __ __the __ sole . function of 

providing funding for a corrective action; and 
iKl charges incurred prior to. release discovery date. 
(3) The following ehaFo:Jes may be eligible for 

reimbursement, only it approved by the board staff prior to 
claim submission: 

(a) Ra-tes ~ for labor categories not listed in AHH 
16.47.337-{~t~ the boa.n!~§ fee schedule list; 

(b) ~Pespass trespass fees-.i 
fet Premi~ctlfts ter----pe-HtltcMft--Hak'>i l H.y .. ittS-U..-a-ttee-~ 

......... ...a----s~c~eeeRt:r-aetors ---~Yef'i-f+eat:i<m ·· --e-f-·---e6Yei"ao:Je lftay be 
re<Jtlired). 

f&t Maf'lt~c~ps _W.~. _.!!\9[Jilli2.§, not to exceed 7%, on 
subcontractor invoices when the subcontractor is furnishing 
labor (and incidental goods or supplies) on a project as part of 
the cleanup. Proof of payment by the contractor to the 
subcontractor w4ll be Fe<Juired must be submitted prior to board 
.<U"mrQYM. Qr execl,!!;,i ve ... 9.irg£tQL g_pprov.i!..L_ authorized under ARM 
17. 58_,_1.l.li..U.l. Suq<;;Q!:ltr;!<;;\;qr milr1illL_i§ i!UQI'!g9. _onl_y__ when the 
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subcontracted work was preapproved in a corrective action plan. 
(e) SaMpliA~ fees, a~ ~19 per saMple, iAelYsiA~ be~~le 1 

iee, pael!iA~ aAs haAsliA~ eha~ 
AUTH: 75-11-318, MCA; IMP: 75-11-318, MCA 

16,47,341 17.58,337 THIRP-PABTY DAMAGES: PARTICIPATION IN 
ACTIONS AND REVIEW OF SETTLEMENTS Remains the same. 
AUTH: 75-11-318, MCA; IMP: 75-11-309(1) (g), MCA 

16,47.342 l7o58o338 BEVIEW_OF CORRECTIVE ACTION PLAN 
Remains the same. 
AUTH: 75-11-318, MCA; IMP: 75-11-318, MCA 

16•47,343 17o58.339 CORRECTIVE ACTION EXPENDITURES; 
DOCUMENTATION ( 1) ElfpeAdi~Yree 111ase Cb53rges claimed by the 
responsible party pursuant to an approved corrective action plan 
must be documented as set forth in the instructions for aftd 
a~~aehllleA~s ~e the application (fer111 1) for reimbursement. 

(2) The responsible party may also reilllbYrse compensate a 
third party who undertakes action to mitigate damages to ~ 
third parties or their property which would be ee!llpeAeable 
sa111a~es reimbursable under the Act. Corrective action taken by 
third parties must receive approval by the department and, tQ 
the extent necessary, must be reflected in the corrective actiQn 
plan. 'Phe beard shall, ~cmless t-he depar~111eR~ has already r:ieRe 
so, aMeRd t-he eel"l"ee~iYe eetieR plaH- ~e l"eflee~ -~he perferlllaAoe 
ef aAy sueh wel"k by a thil"ri par~y. The portion of this 
reimbursement allowed as an eligible cost must meet the actual, 
necessary, and reasonable standards applied by the board to all 
expenditures. 
AUTH: 75-11-318, MCA; IMP: 75-11-309, MCA 

l:f!::d1:. 344 17 o 58 o 340 THIRD-PARTY .. PAMAGES: DOCUMENTATION 
(1)-(3) Remain the same. 
(4) The board may require a third party claiming bodily 

injuries to be examined by a physician and the physician's 
report submitted to the board. The board may require a third 
party claiming property damage to allow a property appraiser or 
claims adjuster retained by the board to enter upon the 
property, inspect it, and report to the board. Such 
examinations are more likely to be required if the applieaRt 
responsible par~ has not kept the board apprised of the course 
of litigation or settlement negotiations as required under ARM 
16.47.311 17.58.337. If the responsible party does not keep the 
board apprised of the course of litigation or settlement 
negotiations as rgg]Aired under _.ARM 17. 58.337. the board maY 
refuse to ... r.~:.i...mburse a11y _portion of __ _g __ ;;;~ttlemen.!; or judgment 
under the actu~necessary and reasonable standards applied by 
the board to al~endil;J,!I:~:,;~ 

121 rhe board shall regyire a listing of amounts 
attributed to compensation tor propert¥_damage, bodily iniury, 
or any other aspect of damage resulting from a settlement or 
judgment. 
AUTH: 75-11-318, MCA; IMP: 75-11-309, MCA 
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16,47.351 FORMS TO BE REPEALED (See page 16-4877) 
AUTH: 2-4-201, MCA; IMP: 75-11-302 through 75-11-318, MCA 

NEW RULE I REVIEW AND DETERMINATION OF THIRD PARTY DAMAGE 
COSTS (1) All "Applications tor Reimbursement" of third party 
damages must be filed with the board. Upon receipt of the 
application for reimbursement, the board shall determine if the 
application is complete. The board may forward the claim to the 
department for its review if the claim is based on environmental 
damage. The board sha 11 advise the responsible party of any 
incompleteness or deficiency which appears on the application. 
The final review may be suspended pending the submission of 
additional information by the responsible party. 

(2) Applications reviewed as complete that are received by 
the board 90 days preceding a scheduled board meeting will 
normally be considered by the board. The reimbursement of 
claims for which authority to reimburse has been delegated under 
(3) of this rule is not subject to this procedure. The agenda 
for consideration of applications at board meeting will follow 
the order in which applications were reviewed as complete and 
which are not reimbursed under (3) of this rule. 

(3) The board may delegate to the executive director 
authority to process and order reimbursement of specified 
categories of claims upon receipt and review. The executive 
director shall report the number of such claims and the amounts 
obligated or expended at the next meeting of the board. 

(4) The recommendations of the board staff, and, if 
appropriate, the department, must be mailed to each board member 
and to the responsible party at least 7 days prior to the board 
meeting that is scheduled to consider the application. 

(5) The responsible party may appear before the board and 
make a statement on the application and on the recommendations. 
Any other interested party may also make a statement. The board 
may establish a fair and reasonable limit on the time allowed 
for oral presentations. The board shall thereafter proceed to 
consider the application and may grant it in whole, in such part 
as may seem proper, or may deny the application. Reasons for 
partial or total denial of disallowed expenses must be mailed to 
the responsible party within 10 days of the board's decision. 
The minutes of the board meeting shall reflect the sequence of 
actions taken on applications. 

(6) A responsible party dissatisfied with the denial or 
disallowance of all or any part of the application may request 
a formal hearing. This request, with a specification of the 
grounds for disagreement with the board's decision, must be 
filed in writing with the board within 1~ days of the receipt of 
the board's determination by the responsible party. Upon 
receiving such request, the presiding officer of the board may 
appoint a hearing examiner to supervise any discovery and 
prehearing matters and to conduct the hearing, either at a 
subsequent meeting of the board or outside a board meeting, 
subject to 2-4-621, MCA, as the appointment may specify. 

(7) Any time periods specified in this rule may be 
extended by agreement between the board or ils staff and the 
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responsible party. 
AUTH: 75-11-318, MCA; IMP: 75-11-309, MCA 

5. The Board is proposing new rule I to establish 
procedures for an owner or operator to claim reimbursement for 
third party damages. This rule is necessary in order to 
implement 75-11-309, MCA, which requires the board to specify 
the manner in which these claims are submitted. 

The Board is proposing to repeal rules 16.47.312, 
16.47.313, 16.47.316, and 16.47.318, relating to the board's 
construction of terms that are used in determining tank 
eligibility. The repealed rules contained definitions that are 
more appropriately included with the other definitions under 
17.58.311. The terms defined in the repealed rules, which are 
"actually incurred", "reasonably incurred", "necessarily 
incurred" (16.47.316), "consumptive use" (16.47.318), "stored 
for noncommercial purposes" (16.47.312), and "belonging to the 
federal government" (16.47.313), are now defined in 17.58.311. 

The Board is also proposing to repeal rule 16.47.321, 
regarding the Board's assessment of environmental impacts, 
because the board is not statutorily responsible for approving 
corrective action plans that may need such an assessment. In 
addition, the board is repealing 16.47.322, regarding criteria 
for determining substantial noncompliance with applicable state 
and federal tank regulations. This rule is being repealed 
because it is inconsistent with the provisions of 75-11-308, 
MCA, which requires compliance with i!.ll applicable state and 
federal regulations and does not provide a "good faith effort" 
exemption from these requirements. 

The proposed amendments are necessary to clarify the 
Board's procedures governing applications for reimbursement from 
the Petroleum Tank Release Cleanup Fund. In addition, the 
amendment of rule 17.58.312 is necessary to clarify the 
eligibility of tanks that were removed from tank rules with the 
passage of Chapter 568, Laws of 1995, by the 1995 Legislature 
(effective April 27, 1995). Section 3 of Chapter 568 also 
provided that the exempt tanks may be eligible for reimbursement 
from the fund if voluntary cleanup is conducted in accordance 
with Title 75, Ch. 10 and 11. (See, 75-11-216, MCA) The 
amendment clarifies that the tanks that are exempt from tank 
requirements pursuant to the 1995 legislation may still be 
eligible for reimbursement if they are removed prior to December 
31, 1995, when the provisions of Section 3 of Chapter 568 
terminates. 

The transfer of rules 16.47.101 through 
necessary because the Department of Health and 
Sciences was eliminated by Chapter 418, Laws of 
The transfer is effective July 1, 1995. 

16.47.351 is 
Environmental 
Montana 1995. 

6. Interested persons may submit their data, views, or 
arguments concerning the proposed amendments, either orally or 
in writing, at the hearing. Written data, views, or arguments 
may also be submitted to Jean Riley, Petroleum Tank Release 
Compensation Board, PO Box 200902, Helena, MT 59620-0902, no 
later than July 23, 1996. 
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7. Greg van Horssen has been designated to preside over 
and conduct the hearing. 

PETROLEUM TANK RELEASE COMPENSATION BOARD 
GARY 1'SCHACHE, PRESIDING OFFICER 

~
_t2 ~--:f5?1 

BY; J A. RILEY, Exec4t 

Certified to the Sec tary of State Ju e 10 1996 . 

Reviewed by: 

MAR lloL ice No. 17-,)2 •, 12-G/20/% 
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BEFORE THE DEPARTMENT OF JUSTICE 
OF THE STATE OF MONTANA 

In the matter of the 
adoption of proposed rules 
pertaining to the handling, 
collection, transportation, 
sampling and storage of blood 
samples for DNA Indexing 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 

1. On Thursday, July 11, 1996, at 10:00 a.m., the Forensic 
Science Division will hold a public hearing in the auditorium of 
the Scott Hart Building, 303 North Roberts, Helena, Montana, to 
consider the rules it proposes to adopt pertaining to the 
handling, collection, transportation, sampling and storage of 
blood samples taken for DNA identification purposes from persons 
convicted of certain sexual and violent offenses. 

The Department of Just ice wi 11 make reasonable accommodations 
for persons with disabilities who wish to participate in this 
public hearing. If you desire an accommodation, please contact 
the department no later than Monday, July 1, 1996, to advise it 
of the nature of the accommodation that you need. Please 
contact Rob Smith at 215 North Sanders, Helena, Montana 59620; 
tel. (406) 444-2026. 

2. The rules proposed to be adopted are as follows: 

RULE I DEFINITIONS Unless the context requires otherwise, 
the following definitions apply to this subchapter: 

(1) "Blood" means whole blood which contains the cellular 
components and the serum or plasma of blood. 

(2) "CODIS" means the FBI's national DNA identification 
index system that allows the storage and exchange of DNA records 
submitted by state and local forensic DNA laboratories. The 
term "CODIS" is derived from Combined DNA Index System. 

(3) "Collection card" means the DNA Database Collection 
Card prepared by the department and provided with the blood 
sample collection kit. 

(4) "Department" means the Montana Department of Justice. 
(5) "DNA" means deoxyribonucleic acid. 
(6) "DNA databank" means the repository of DNA samples 

collected under the provisions of 44-6-101 through 44-6-110, 
MCA, and this subchapter. 

(7) "DNA identification index" means the computerized 
identification record system adopted by the department for the 
storage and retrieval of an individual's DNA record. 

(8) "DNA record" means DNA identification information 
stored in the department's DNA database or CODIS. 

(9) "DNA sample" means a blood sample or biological 
specimen. 

12-6/20/96 MliR Notice No. 23-10-1:)5 
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( 10) "EDTA" means the preservative ethylenedia-
minetetraacetic acid. 

(11) "FBI" means the Federal Bureau of Investigation. 
(12) "Laboratory" means the State Crime Laboratory of the 

Division of Forensic Science, of the Montana Department of 
Justice, or any laboratory that performs forensic DNA analysis 
on samples or specimens derived from a human body or crime 
scene. 

(13) "Marker" means a genetic trait found in DNA including, 
but not limited to, the DNA marker D1S80 and the STR loci 
CSF1PO, TH01, TPOX, vWA (formerly vWF). 

(14) "Preservative" means any chemical which inhibits the 
development of bacterial growth in a collected DNA sample. 

(15) "STR" means shor·t tandem repeat. 
(16) "Sexual offense" means the offense contained in the 

definition of that term in 46-23-502, MCA. 
(17) "Violent offense" means an offense contained in 45-5-

102, 45-5-103, 45-5-202, 45-5-302, 45-5-303, 45-5-401, or 45-6-
103, MCA, or an equivalent offense under federal law or the law 
of another state. 

AUTH; 44-6-110, MCA IMP; 44-6·101, MCA 

RULE II COLLECTION OF BLOOD SAMPLES FOR DNA ANALYSIS 
(1) Following entry of a judgment in district court, or a 

disposition in youth court, a person convicted of a sexual or 
violent offense, or a youth found under 41-5-521, MCA, to have 
committed an act which, if committed by an adult, would 
constitute a violent or sexual offense, shall provide a blood 
sample for DNA analysis to a person or entity designated by the 
county attorney. 

(2) A blood sample shall be collected in a medically 
approved manner by a physician, registered nurse, licensed 
practical or vocational nurse, licensed clinical laboratory 
technologist, or any other health care worker who is trained to 
properly collect blood samples or other specimens. 

(3) The laboratory shall provide a reasonable quantity of 
blood sample collection kits to criminal justice or law 
enforcement agencies in this stale at no cost to that agency. 
A blood sample collection kit shall consist of a sterile 
specimen vial, mailing tube and label, DNA database collection 
card, instructions for collection of blood samples, and other 
items which may be designated as appropriate by the department. 

(4) Failure to use a blood sample collection kit provided 
by the department will not require the sample to be rejected so 
long as the collection and submission of the blood sample 
substantially conforms with the collection and submission of 
other specimens for diagnostic purposes. Specifically, the 
blood sample must be deposited in a sterile specimen vial which 
contains the preservative EDTA (the lavender-topped tube), and 
labeled with the contributor's name and social security number. 
The person who draws the blood specimen m•,st seal either the 
specimen vial or the plastic pouch before returning it to the 
representative of the submitting agency. To the extent 
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possible, the submitting agency shall also provide the following 
information to the department when submitting a blood sample: 

(a) subject's name and signature; 
(b) subject's social security number; 
(c) subject's date of birth; 
(d) subject's gender; 
(e) subject's race; 
(f) subject's SID, FBI and/or juvenile offender number; 
(g) subject's qualifying offense or offenses; 
(h) subject's left and right thumb prints; 
(i) date and time sample was collected; 
(j) name and signature of the individual drawing the 

blood; 
(k) name of the submitting agency and phone number; 
(l) name of the person preparing the information herein 

requested; and 
(m) record of the chain of custody of the specimen. 
(5) A representative of the submitting agency shall 

witness the collection of the sample in order that he or she may 
attest to the sample's authenticity. 

(6) Unless the record already exists in the DNA 
Identification System, any person may voluntarily submit a blood 
sample or other biological specimen to the department for the 
purpose of creating a DNA record under this subchapter. 

AUTH: 44-6-110, MCA IMP: 44-6-103, MCA 

RULE III STORAGE OF DNA SAMPLES (1) Before submission to 
the crime laboratory, the sample should be kept refrigerated. 
Within seven days after collecting the specimen, the sample 
should be sent to the crime laboratory. 

AUTH: 44-6-110, MCA IMP: 44-6-103, MCA 

3. RATIONALE: The 1995 session of the Montana legislature 
enacted Chapter 251, authorizing the Department of Justice to 
establish a computerized DNA identification index for the 
receipt, storage, and exchange of DNA records. Section 7 of 
Chapter 251 (now 44-6-110, MCA) requires the department to adopt 
certain rules to implement the act. 

4. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to Rob Smith, 
Assistant Attorney General, Justice Building, 215 North Sanders, 
Helena, Montana 59620, and must be received no later than 
July 20, 1996. 
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5. Rob Smith, Assistant Attorney General, has been 
designated to preside over and conduct the hearing. 

DEPARTMENT OF JUSTICE 

Certified to the Secretary of State June 10, 1996. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the proposed 
adoption of 5 new rules 
related to the workers' 
compensation administrative 
assessment 

TO AJ.,L INTERESTED PERSONS: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED ADOPTION OF FIVE 
NEW RULES 

1. On July 11, 1996, at 10:00 a.m., a public hearing will 
be held in the auditorium of the Scott Hart Building, 303 North 
Roberts Street, Helena, Montana, to consider the adoption of 
rules related to the workers' compensation administrative 
assessment. If necessary because of the amount of testimony to 
be offered, the hearing will continue on July 12. 

The Department of Labor and Industry will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you request an 
accommodation, contact the Department by not later than 
5:00 p.m., .July 3, 1996, to advise us of the nature of the 
accommodation that you need. Please contact the 
Legal/Centralized Services Division, Attn: Mark Cadwallader, 
Department of J,abor and Industry, P.O. Box 1728, Helena, MT 
59624 1728; telephone (406) 444·4493; TTD (406) 444-0532; fax 
1406) 444·1394. Persons with disabilities who need an 
alternative accessible format of this document in order to 
participate in this rule-making process should contact Mr. 
Cadwallader. 

2 . The Department of Labor and Industry proposes to adopt 
new rules as follows: 

RULE 1 DEFINITIONS For the purpose of this subchapter, 
the following definitions apply, unless the context of the rule 
clearly indicates otherwise: 

(1) "Administrative assessment" means the workers' 
compensation administrative assessment provided for by 39-71-
201, MCA. 

(2) "Associated entities" means governmental bodies, other 
than the department, which have statutory duties related to 
workers' compensation and safety matters, and are funded via the 
administrative assessment. The workers' compensation court is 
an example of an "associated entity". The term does not include 
the state fund or the self ·insurers guaranty fund. 

(3) "Cost allocation base" means the common denominator 
for systematically linking a cost or group of costs with a cost 
obJect. 

(4) "Cost object" means any activity for which a separate 
measurement of costs is desir·ed tor-, for distribul ion to the 
plans. 

(5) "Department" means lhe department of labor and 
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industry. 
(6) "Direct c:osts" mf"ans those costs that can be 

identified specifically with a particular p~ogram. 
(7) 11 Indirect custsn means those costs incurred for a 

common or joint purpose benefiting mor" than one pt·ogram, and 
which are not readily assi9nable to the program specifically 
benefited without etfort disproportionate to Lhe results 
achieved. 

(8) "Plans" or· "the plans" means all of Lhe ditferent 
types of plans of workers' compensatiot1 insurance provided for 
by Title 39, chapter 71, MCA. lt is distinguished from the 
phrase "individual plan", which means a particular plan, such as 
Plan 1, Plan 2, or Plan 3. 

( 9) 11 Program 11 means one or more regulatory, adj udica.tory, 
informational or service functions performed by the department 
and associated entities in carrying out statutory and policy 
directives related to workers' compensation and safety matters. 

(10) "Year" means a fiscal year, beginning July l and 
ending the following June 30. 
AUTH : Sec . 3 9 · 71 · 2 0 3 MCA 
IMP: Sec. 39-71-201 MCA 

RULE II ADMINlS'l'RA'l'IVE ASSESSMENT METHODOLOGY IN GENERAL 
( l) The administrative assessment is established on a 

yearly basis by apportionin9 Lhe current year's budget for all 
programs funded by the administrative assessment to the plans, 
Jn the proportion that costs were incur·red in the previous year 
for each individual plan, as pcovided by RULE III. 

( 2) The previous yea1·' s administrative assessment income, 
on a plan by-plan basis, is c:ompar·ed to the total actual plan
by-plan costs incurred in the previous year. Any d if terence 
between the income from a plan's administrative assessment and 
the actual costs for the plan in the previous year is carried 
forward as an adjusl menl to the administ r·at i ve assessment in the 
current year·. 

(3) Other income from the previous year is credited to the 
program from which the income was generated. An example of 
"other income•• is revenue gene.rated by the sale of the workers' 
compensation ''blue book'' corOflildtion ot statutes and rules. 

(4) The administrative assessment by plan is distributed 
to plan members as required by 3~ 71·201, MCA. 

(5) Following computation of the administrative 
assessment, the department individually bills each plan member 
that is liable for " share of the iidministrative assessment. 
The bill is the 9reater of: 

(a) the proport:ionale share ot the administrative 
assessment that is ctt.\ ributab!e to a plan member, based on the 
entity's participation in" particuLH· plan durin9 the year; or 

(b) the statutur y minimum for· a pL1n member·. 
(6) Payment of the bi 11 for the administrative i.lssessment 

is due 30 days from the date of the bill. 
AU'fll: Sec. 39-71 2Ul MCA 
IMP: Sec. 39·11-201 MCA 
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RULE I II PROPER ACCOUNTING AND COST ALLOCA'n ON PROCEDURES 
(1) This rule defines what is meant by the phrase "proper 

accounting and cost allocation procedures", as that phrase is 
used in 39-71-201, MCA. This rule applies to the calculation of 
the administrative assessment for fiscal years beginning on or 
after July 1, 1991. Because the specific programs or functions 
funded by the administrative assessment are determined by the 
law in effect during the year for which the assessment is made, 
the general principles of assessment and allocation methodology, 
rather than specific program details, are stated. 

(2) The department has determined that accounting and cost 
allocation procedures are proper when done in accordance with 
the provisions of (3) and (4), and applying the general 
methodologies described in RULE II. 

(3) Costs are assignable to programs as follows: 
(a) direct costs, such as salaries, operating coats, 

equipment costs, etc., are charged directly to the program or 
programs receiving benefit of those costs; and 

(b) indirect costs for administrative services, 
centralized services, and other governmental services, are 
allocated to programs based on a practicable allocation 
methodology that is consistent with generally accepted 
accounting principles applicable to governmental entities. 
Examples of such methodologies are: 

( i) use of the square footage for off ices used by a 
program, for rental value of common areas; 

(ii) use of the number of full-time equivalent staff for a 
program, for payroll services costs; and 

(iii) use of the number of full-time equivalent staff for 
a program, for supervision costs at the bureau, division and 
department level. 

(4) Program costs are assignable to the plans as follows: 
(a) When, in the department's discretion it is 

appropriate, employee time in a particular program will be 
tracked by work performed for or related to a particular plan. 
The appropriateness of such tracking will be judged on the basis 
of whether the time spent tracking actual hours by individual 
plan provides sufficiently greater accuracy to outweigh the 
increased costs associated with tracking that time. 

(b) Where tracking employee time is not appropriate per 
(4) (a), the department will allocate costs between individual 
plans by an appropriate cost allocation base, such as number of 
employers enrolled, number of cases, number of panels, etc. 

(c) When no reasonable cost allocation base can be 
determined, the program will use the same allocation percentages 
as that used to allocate the cost of administrative services. 

(d) The department will use a weighted average technique 
to allocate the cost of division and bureau administrative 
services. The weighted average technique is based on the 
programs for which such administrative services are provided. 
Programs for which a program specific cost allocation base is 
not used will not be included in the weighted average 
allocation. 
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(5) Costs for associated entities are apportioned to the 
plans in accordance with the principles described in this rule. 
AUTH: Sec. 39-71-203 MeA 
IMP: Sec. 39-71·201 MCA 

RULE IV RECALCULATION OF APMINISTEATIYE ASSESSMENTS MAPE 
lN FISCAL YEARS 1992 - 1995 (1) In response to the decision of 
the workers' compensation court in wee No. 9309-6893, Montana 
Schools Group v. Department of Labor and Industry (decided June 
16, 1995), the department will recalculate the administrative 
assessment for the years 1992 through 1995, inclusive, using the 
methodology contained in RULE II and RULE III. The cost 
allocation bases used to calculate these assessments were those 
in the actual assessment if no other information was kept at the 
time and/or no superior cost allocation base could be 
determined. The cost of administrative services is allocated 
based on the methodology stated in RULE III. 

(2) In the event a particular plan's administrative 
assessment is changed as a result of the recalculation for 
fiscal years 1992 through 1995, only those plan members that 
paid a given year's administrative assessment under protest and 
exercised the appropriate administrative remedies will have 
their bill for that year recalculated. 

(3) A plan member that has its assessment recalculated 
will be billed for any net increase in the assessment due for 
years lY92 through 1995. If there is a net decrease in the 
assessment due, the plan member may choose to apply the net 
decrease as a credit toward a future administrative assessment 
or ask for a refund. A refund will be paid as soon as 
practicable, from whatever funds the department can properly use 
to pay such a refund. 
AUT!!: Sec. 39-71-203 MCA 
IMP, Sec. 39-71-201 MeA 

RULE y ASSESSMENTS OTHER THAN AQMINISTRAIIYE ASSESSMENT 
( 1) In add it ion to the administrative assessment, the 

department may levy other assessments on the plans as permitted 
by law. 

(a) As provided by 39-71-902, MCA, the department may make 
an assessment of not more than 5% of compensation paid in the 
previous year by each of the plans, for the purpose of funding 
the subsequent injury fund. The assessment wi 11 not be made 
when, in the judgement of the department, there is no financial 
need for such an assessment to fund the liabilities and 
administrative costs of the subsequent injury fund. 

(b) As provided by 3 9-71 -1004, MCA, the department may 
make an assessment of not more than 1% of compensation paid by 
each plan member, for the purpose of funding the industrial 
accident rehabilitation account. 

(2) The department may combine the billing for any or all 
of the assessments described in (1) with the billing for the 
administrative dssess1nent. 

(3) Payment of the bill for the assessments described in 
(l) is due JO days from the date of the bill. 
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AUTH: Sec. 39~71-203 MCA 
IMP: Sec. 39-71-902 and 39-'71-1004 MCA 

.REA.S.QN: There is reasonable necessity to adopt the proposed 
rules in response to the decision of the Workers' Compensation 
Court in wee No. 9309-6893, Montana Schools Group v. Department 
of Labor and Industry (decided June 16, 1995). In that case, 
the Court ruled that the Department needed to adopt 
administrative rules in order to prepare and make the assessment 
required by 39-71·201, MCA. 

3. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to: 

Chuck Hunter, Administrator 
Employment Relations Division 
Department of Labor and Industry 
P.O. Box 8011 
Helena, Montana 59604-8011 

and must be received by no later than 5:00p.m., July 19, 1996. 

4. The Department proposes to make the new rules 
effective as soon as feasible. The Department reserves the 
right to adopt only portions of the rules, or to adopt some or 
all of the rules at a later date. 

5. The Hearing Bureau of the Legal/Centralized Services 
Division of the Department has been designated to preside over 
and conduct the hearing. 

G::ka~OA 
David A. Scott 
Rule Reviewer 

By: 

Laurie Ekanger, Commissioner 
DEPARTMENT OF LABOR & INDUSTRY 

vaL ~ A - de 41--tf= 
David A. Scott, Chief Counsel 
DEPARTMENT OF LABOR & INDUSTRY 

Certified to the Secretary of State: June 10, 1996. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 46.8.109, 
46.8.202, 46.8.203, 46.8.206, 
46.8.207, 46.8.211, 46.8.212, 
46.8.705, 46.8.706, 46.8.710 
through 46.8.713, 46.8.717, 
46.8.720 through 46.8.724, 
46.8.1301, 46.8.1302, 
46.8.1304, 46.8.1305, 
46.8.1307 through 46.8.1309 
pertaining to developmental 
disabilities 

NOTICE OF PUBLIC HEARING 
ON THE PROPOSED 
AMENDMENT OF RULES 

TO: All Interested Persons 

1. On July 16, 1996 at 2:00p.m., a public hearing will be 
held in the auditorium of the Public Health and Human Services 
Building, 111 Sanders, Helena, Montana to consider the proposed 
amendment of rules 46.8.109, 46.8.202, 46.8.203, 46.8.206, 
46.8.207, 46.8.211, 46.8.212, 46.8.705, 46.8.706, 46.8.710 
through 46.8.713, 46.8.717, 46.8.720 through 46.8.724, 
46.8.1301, 46.8.1302, 46.8.1304, 46.8.1305, 46.8.1307 through 
46.8.1309 pertaining to developmental disabilities. 

The Department of Public Health and Human Services will 
make reasonable accommodations for persons with disabilities who 
wish to participate in this public hearing. If you request an 
accommodation, contact the department no later than 5:00p.m. on 
July 8, 1996, to advise us of the nature of the accommodation 
that you need. Please contact Dawn Sliva, P.O. Box 4210, 
Helena, MT 59604-4210; telephone (406)444-5622; FAX (406)444-
1970. 

2. The rules as proposed to be amended provide as follows: 

46,8,109 CERTIFICATION OF PERSONS ASSISTING IN THE 
ADMINISTBATION OF MEDICATION (1) This rule establishes 
criteria and procedures under which an employee or an agent of 
a J'll!'aviaer contractor may assist and supervise a elieflt .en 
individual in taking medication. ~ aAssistance and 
supervision may only be given where a medication which is 
normally self-administered has been prescribed for a elieflt .en 
individual and where the physician who prescribed the medication 
also prescribed assistance or supervision in the administration 
of the medication. 
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(2) For the purposes of this rule, the following 
definitions apply: 

(a) "&Assistance" means providing any degree of support or 
aid to a elieHI! an individual who independently performs at 
least one component of medication-taking behavior; and 

(b) "e.Supervision" means critically observing and 
directing a elie~l! an individual e~!a!i~ engaged in medication
taking behavior. 

(3) He an agent or employe~ of ? ~re.i8er contractor. may 
in order to assist or superv1se 1n the administration of 
medication to elieHI!s ~Hless individuals. must be certified by 
the department as herein provided unless the agent or employee 
u otherwise authorized by law to provide such assistance or 
supervision. B•.-el!'y pPe 'iEiel!' shall mainl!aiH a e~I!'X e~l! list ef 
pl!'e¥:i:Eier empleyeee aftEi &!eHts eel!'tifieEi l!e aEimittistel!' medieatiea 
eft file with l!he Eii.ieie~. 

(4) To be certified. an employee or agent of a contractor 
IDY~t demonstrate knowledge of seizure disorders and of the use 
ang side effects of medications by achieving a score of at least 
90\ on a comprehensive test administered by the department. 

f4+ lSl Application for ~eertification to provide 8tieft 
supervision and assistance in the administration of medication 
will be EietePmitteEi b~ the Eie~al!'tmeHt ~pea Wl!':i:ttea applieatiea 
is made by providing notification to the Developmental 
Disabilities DivisieH 1 Departmeat ef Seeial aHEi Rehabilitatiea 
Ser.ieee, Program. Department of public Health and Human 
Services. P. 0. Box 4210, Helena, MT 59604. Te be eel!'tifiea, 
aR empleyee eP ageRt ef a pl!'e¥iEiel!' m~el! EiemeRBtl!'ate ltnewleEi!Je of 
epilepsies aH8 ef ~se a~d e:i:Eie effects ef me8ieatiene by 
ael<lie, iH! a eeel!'e at at least 99\o BR a eempPeheRei·.-e teet 
aEiltliRistel"ed I!Jy the EiepartmeRt. 
~ .ill Any pl!'ed8er contractor may receive, free of 

charge, an instructional and reference aid entitled epilepsies 
aaEi medieatietts i~Eii>iEi~alieeEi instP~etieH seizure disorders & 
megications, a self-paced instructional manual 1 which shall kaYe 
beeR a~pre•ed b~ the beard ef R~rsiH!J. 

+6t 111 The department w+l± administer~ the comprehensive 
test to a qualified applicant within 30 days of receipt of a 
Wl!':i:Heft tbe notification of application for certification. 
~ Notice of certification or noncertification will be i§ 

mailed within £eft lQ days of the date of testing. The notice 
~ designate~ an effective date and an expiration date for the 
certification. Certification is approved for a maximum of 2 
~ will i:ft REl e•,•es~ ee les!Jel!' ~1\a .. fe!l!' a pe:~;ie<i ef two years. 

(9) A person may receive consecutive certification by 
retaking the test as provided in (4) through (7) , 

(10) A contractor must provide to the developmental 
disability program of the disabilities services division of the 
department a current list of employees and agents certified to 
supervise and administer medication. 
~ llll If an individual has been receiving developmental 

disabilities serviCes for 30 days and supervision and assistance 
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is to be administered for more than 10 consecutive days. this 
activity must be included as an objective in the written 
individual plan, Afty assiseanee pre•.-iEied llnEier this rille "~hie!\ 
aee~tra after the elient has been enrelled in the pre~ram fer 39 
says ana whieh Mllst be administereEi fer a lan~er peried than ten 
eenaee~tei>.•e says m~tst be the s~:~bjeet ef a writtefl inEiiviEi~tal 
habilitatien plan. Aft To address the objective. an individual 
111eEiieatien program plan must be prepared which describes a 
program to train the ~ individual to self-administer the 
medication and must specify at least: 

(a) the target medication-taking behavior; 
(b) the conditions (e.~., times and plaees) in~ which 

such behavior should occur; 
(c) the conditions (e.~., times and plaees) in~ which 

such behavior will be trained; 
(d) eriteria the criterion for completion of the 

individual program plan in accordance with sec~ion (9) ill.l 
herein; 

(e) ~ written strategies for training the target 
behavior; 

(f) a data recording system which accounts for each 
prescribed medication dosage,-; and,-

(g) a ~ data recording system which specifies progress 
or lack of progress toward the target behavior en a daily basis. 

(8) remains the same in text but is renumbered (12). 
+9+ l.U.l A elient An individual is considered to be 

capable of self-administering medication when it has been 
documented that the ~ individual has self-administered all 
(100\) of prescribed medication dosages for a consecutive 30 day 
period. 

-H9) (a) 'i'he Eiepartllleftt May reoelte eertifieatien by 
netifying the eertifieEi persen ef the reaaen fer reoeeatian in 
Wl!'itin~ at least ten says prier te the effeetive date ef 
reveeatien. The eertified pe!'sen 111a~ reef~otest, in writin~, 
within tl\e ten days priel!' te reveeatien, a hea!'in~ fre111 tl\e 
EiiYisien aEiministrater, wRs will ise~te a Eieeieien ne later than 
3 Q days frem the sate the rel!~test fer hearing was reeeh ed. 
When a rel!~test fer a hear in~ is 111aEie, tl\e re'> seat ien aet 
effeetive llfttil the di .. iaiBft administrater'S Eieeisieft is Mase. 

(e) 'i'he Eiepart111ent May, fer ea~tee, e~tspead a eertifieEi 
persen'a ri~ht te assist B! supervise in the aEi111inistratien e£ 
ffieEiieatien fer a peried ne len~e~ tl\an 15 da)s, af~er ~hieh ~he 
s~tspensien 111ust be ~e111eoe8 er netiee ef reoeeatiea iss~ted. If 
aetiee ef !'e'reeatieft is issued, s~tspensien ffiay eentinue until 
tl\e effeeti¥e 6ate ef reoeeatien er ~Htil the dioisiea 
aSffiinistrater•s deeisien is fflade, 

I l4 l There are two conditions under which an individual 
program plan to teach self-administration of medication is no 
longer necessary, They are; 

!al the individual has met the criterion specified in 
!13l, or 
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(b) the IP team has reviewed the ongoing implementation 
of the individual program plan and found that the individual has 
reached the maximum level of independence in the self-
administration of medication of which the individual is 
currently capable, In making this decision. the team must 
evaluate whether: 

(il the individual has made any progress: 
!iii the program has been consistently implemented; 
!iiil a variety of teaching strategies has been employed; 
!ivl the decision to discontinue the program will 

interfere with the individual's ability to be served in a less 
restrictive environment; and 

!vl the program has been in place long enough to make a 
decision concerning its effectiveness. 

(151 If the IP team decides that an individual program 
plan to teach self-administration of medication is no longer 
necessary. the requirements concerning the need for certified 
personnel and recording instances of assistance and supervision 
must be met. 

(161 The feasibility of re-instituting a program to teach 
self-administration of medication must be examined at subsequent 
IP meetings by the team. If the individual's situation changes 
such that there is a possibility of further acquisition of the 
skill. a program is initiated. 

(17) The department may revoke or suspend a certification. 
(al The department may revoke certification by notifying 

the certified person of the reason for revocation in writing at 
least 10 days prior to the effective date of revocation. The 
certified person may request. in writing. within the 10 days 
prior to revocation. a review by the division administrator. A 
decision is issued within 30 days from the date the request for 
review is received. When a request for a review is made. the 
revocation is not effective until the division administrator's 
decision is made. 

!bl Tbe department maY suspend a certified person's right 
to assist or supervise in the administration of medication for 
a period no longer than 15 days, after which the suspension must 
be removed or notice of revocation issued. If notice of 
revocation is issued, suspension may continue until the 
effective date of revocation or until the division 
administrator's decision is made. 

AUTH: Sec. 53-20-204, MCA 
IMP: Sec. 53-20-204~, MCA 

46.6.202 INDIVIDUAL PLAN: IMPLEMENTAJION (1) A single, 
comprehensive individual plan must be developed and maintained 
by an individual planning team for each recipient of state 
funded developmental disabilities services. Individual plans 
are not required for individuals who are only recipients of one 
or more of the following developmental disabilities services: 
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plan 
(a) family services where an individual family service 
(IFSP) or an annual service agreement exists; 
( 1) (b) and (1) (c) remain the same. 
(d) ~es~ite. case management. 
(2) and (3) remain the same. 

AUTH: Sec. 53-20-201 and 53-20-204, MCA 
IMP: Sec. 53-20-203, MCA 

46.8.203 INDIVIDUAL PLAN: COMPONENTS (1) Each 
individual plan must include the following: 

(a) any results of comprehensive assessments, both formal 
and informal, of the pereeft individual receiving services, which 
identify current abilities and needs. Assessments must include, 
but are not limited to, the following: 

(1) (a) (i) through (1) (a) (iii) remain the same. 
(iv) a self assessment; ~ 
(1) (a) (v) through (3) remain the same. 

AUTH: Sec. 53-20-201 and 53-20-204, MCA 
IMP: Sec. 53-20-203, MCA 

46.8.206 INDIVIDUAL PLAN: COMPOSITION OF INDIVIDUAL 
PLANNING TEAM (1) The individual planning team should include 
the following persons if available and willing to participate: 

(1) (a) through (1) (h) remain the same. 
(i) a statt membe~ af t~e diwisieH; field services 

specialist, if the case manager in ( 1l (e I . herein. is a 
contracted case manager; and 

( j) aftY professionals such as psychologists, medical 
personnel and other~ pFefessieHals as needed. 

(2) remains the same. 

AUTH: Sec. 53-20-201 and 53-20-204, MCA 
IMP: Sec. 53-20-203, MCA 

46.8.207 INDIVIDUAL PLAN; STATUS REPORTS AND ANNUAL 
PLANNING MEETING (1) and (1) (a) remain the same. 

(b) A copy of the individual plan status report must be 
provided to_;_ 

lil the case manager_;_ and 
.lill the ~egieaal developmental disabilities divisiea 

program office, if the case manager is a contracted case 
manager. 

(1) (c) through (2) (d) remain the same. 

AUTH: Sec. 53-20-201 and 53-20-204, MCA 
IMP: Sec. 53-20-203, MCA 

46.8.211 INDIVIDUAL PLAN: DECISION MAKING (1) 
(4) remain the same. 
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(5) At the individual planning meeting held to reconsider 
a matter upon which there is disagreement, if a consensus is not 
reached, the unresolved issues must be clearly stated in the 
meeting summary. The written summary will ee i§ sent to each 
team member. 

(6) Each individual planning team member who wishes to 
express a viewpoint about issues upon which there is 
disagreement must submit the reasons for agreement or 
disagreement in writing to the case manager tl!.e ressel'!a fer 
a~reeMel'lt er aiea~reeMel'lt. The case manager will write ~ 
~ a cover letter outlining the issues to the regional manager 
eRa tl!.e re~ienal aaMinietrater ef tl!.e aepartMel'lt ef faMil} 
serviees within ~ lQ working days of the previous individual 
planning meeting. The meeting summary and any written materials 
submitted by team members are to accompany the letter. 

(7) The regional manager aRe the re~ieRal a6MiRistrater ef 
the aepartMent sf faMily ser:iees will, within ~ lQ days of 
the receipt of a letter from a case manager relating to an 
appeal, reviews the matter at issue~ and after consideration of 
the meeting summary and any written materials submitted by team 
members~~ arrivea at a decision in the matter. 

(B) If any individual planning team member is dissatisfied 
with the decision of the regional manager SRa the re!Jienal 
aawliRiatrater ef the aepartMent ef faMil} sen•iees, the team 
member must notify the case manager in writing within £4¥e 2 
working days of receipt of the regional manager's decision. The 
case manager must refer the appeal immediately to the individual 
planning appeal committee, as provided for in ARM 46.8.212(3). 

(9) In cases where an appeal occurs involving a !'eraeft an 
individual who is currently enrolled in public school, the 
following procedures ~ apply: 

(9) (a) through (10) remain the same. 

AUTH: Sec. 53-20-201 and 53-20-204, MCA 
IMP: Sec. 53-20-203, MCA 

46.8. 212 INDIVIDUAL PLAN: INPIVIpQAL PLAHNINq APPEAL 
COMMITTEE (1) The individual planning appeal commHtee is 
appointed by the administrator of the ae-~ele!'lllefttal aiaabilitiea 
disability services division. 

(2) The individual planning appeal committee will be lit 
composed of: 
~i1 a persen an individual receiving services; 
(b)!-:H:t a parent, guardian or advocate; 

, ~iii) a repreaeRtative ef the ae.•ele!'Mel'\tal aisaeilities 
Bl:>191Sft, 

-f±t+ (cl a re!'reseRtative ef tl!.e aepartlllel'lt of family 
se€e~r~v~i€e~e~s~. case manager; and 
~ (d) a service provider. 
(3) A representative of the developmental disabilities 

program central office is responsible for coordinating the 
activities of the appeal committee. 
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~ lil The appeal committee ~ ~ establish and make 
available its own operating procedures. 

AUTH: Sec. 53-20-201 and 53-20-204, MCA 
IMP: Sec. 53-20-203, MCA 

16.8.705 RESIDENTIAL fACILITY SCREENING: PURPOSE 
( 1) These rules govern the screening of persons being 

considered for commitment into residential facilities. The 
rules provide the procedures and criteria for determining 
whether a person is seriously deyelocmentally disabled. wH-ft 
develepMeHtal aisaeilities ie ee severe iH eeHfiitieH ae te 
\oCit'f'<IAE a t'eSSRIMBHSal:ieH ES EftS aistriet eettrt fer t'l!.e pel!'eSH' s 
eeRIRiitMeHt ts a faeility. 

AUTH: Sec. 53-20-133, MCA 
IMP: Sec. 53-20-102, 53-20-106, 53-20-112, 53-20-116, 
53-20-121, 53-20-125, 53-20-127, 53-20-128, 53-20-129, and 
53-20-133, MCA 

46.8.706 RESIDENTIAL FACILITY SCREENING: DEFINITIONS 
For the purposes of this rule the following definitions apply: 

{ 1) "Aeef'eaitea pFegf'aM" MeaAs a f'll!'ei!JraM t"CBS'!fl'liBefi a!'loi 
aeef'eaitea by eit'l!.er t'l!.e aeereaitatiert eettfleil Sfl sen ieee fef' 
peeple \oit'l!. ae,elepMefltal ais&bilities {AC99) er ey t'l!.e 
eeRIRiissiel'l eH aee!'eaitatisfl sf re'l!.abilitatisfl faeilities (CI~F) 
fef' aeaaeMie aftd pFefeseieHal p!'eparatieH pf'ei!JraMe. 

-ti»- J.ll "Applicant" means a person seeking certification 
as a developmental disabilities professional pereeft. 

-+2+- .ill "Certification committee" means, as provided in 
ARM 46.8.721, the committee with delegated authority to certify 
developmental disabilities professional~ pereefte. 

+4+ ill "Community-based facilities" or "community-based 
services" means those services and facilities which are 
available for the e.,alttatieH, treatMeHt 1 aad habilitation of 
persons with developmental disabilities in a community setting7 
iRelttdiR'!f bttt fiSt liMited te etttpatieHt taeilitiee 1 epeeial 
eli~teatiefl se!' • ieee; '!f!'Sttp heMes, teeter heMes 1 day ea!'e 
faeilities, sheltered werllshepe, aftd ether eeMMttHit~ based 
eervieee afld faeilitiee. 

+s+ J.il "Court" means a district court of the state of 
Montana. 

(5) "Department" means the department of public health and 
human services (DPHHS) . 

(6) "Developmental disability" means a disability 
attrie~table te meRtal retardatieR, eet"ebf'al pale), epileps}, 
atttieM, er aRy ether aettrele'!fieally hafldieappirtg eeflditieR 
eleeel) !'elated te Mental retardatieR aHa reqttirift'!f t!'eatMeHt 
siMilar te teat reEJttirea B) MoRtally !'etarlied pet"aefle H the 
~isability eri~iHated eefere the pe!'eeH attaifle~ age 18, 8ae 
eeAtin~tea er eaR be expeetea te eeMtin~e iHdetiaitely, aHa 
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eeneeieHees a sHestantial haasiea~ fer ehe perssa as defined at 
53-20-103(5). MCA. 

(7) "PrsfessieRal !lerseR" IReaRe a ~ersen !ReetiR!J the 
eefiRieieR ef prefessieRal !lePSBR !!PBVidee ia 53 il9 19il, MG.\ aae 
eertifiee ey l!.he prefessieaal !lersefts eereifieaeien ee111111ittee as 
!IPBVifiea lfl J.."lft 46.8,7i!9 thPBH!Jh 46.8.7i!4, 

(B) "9€116" 111eans the depart!Reat ef eerreeeiefts and hHIRBR 
ser.·ieee. 

(7) "Developmental disabilities professional" means a 
professional as defined at 53-20-102(4). MGA. 

(9) "IIBBilitaeieft" IIIBBHS ~!;he pPBBeSB By ~Jhieh a pePSBft 
wieh a ee·,.elepllleRtal aisaeilie:~~ is assisted te aeEJHire and 
lllaifttaift ehese life sldlla whieh eftaele the perseft ts eepe 111ere 
effeetivel:~~ wieh the ael!laRes ef the eftfireRIIIeRt aRe te i~~~pre'"e 
physieal 1 lllefteal 1 aRd seeial eUieiefley. IlaeilitatieR iRelHees 
BHt is Ret li111ieed te fer111al 1 strHetHred edHeatieR aRe 
treat111ent. 

(10) remains the same in text but is renumbered (8) . 
+ii+ J2l "Qualified mental retardation professional 

(QMRP)" means a perssR whe has at least eRe )ear ef eJ~erieRee 
~Jel!'lting direetly with perseRe oJieh 111eneal retardatieR el!' ether 
de.elepllleRtal disaeilities and whe is. 

(a) a lieeftaed ~h}'eieiaR er estee!lath; 
(e) a registel!'ea RHree; er 
+e+ a professional program staff person for the 

residential facility whom the department ef eerreetieae and 
hHIIIaR sel!''rieee determines meets the professional requirements 
necessary for federal certification of the facility. 

(12) and (13) remain the same in text but are renumbered 
(10) and (11). 

+i-4+ .i1.ll "Seriously developmentally disabled" means a 
person who: 

(a) is devele~lllentally aiaaeled; has a developmental 
disability; 

(b) is impaired in cognitive functioning; and 
(c) has behaviors that pose an imminent risk of serious 

harm to self or others, or self-help deficits so severe as to 
require total care or near total care and~ because of those 
behaviors or deficits, cannot safely and effectively be 
habilitated in community-based services. 

(15) "SRS" 111eaRs the aepa't'tllleftt ef eeeial aad rehaeili 
tatieR se't'•.·iees. 

AUTH: Sec. 53-20-133, MCA 
IMP: Sec. 53-20-102, 53-20-106, 53-20-112, 533-20-116, 
53-20-121, 53-20-125, 53-20-127, 53-20-128, 53-20-129, and 
53-20-133, MCA 

46.6.710 RESIDENTIAL FACILITY SCREENING: ADMINISTRATION 
AND CQMPQSITIQN OF SCREENING TEAM (1) The residential facility 
screening team is a standing committee ad111iaistratiwely asei!JRea 
te the de~artllleRt ef eeeial aRd rehaeilitatieR servieee. 
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(2) The residential facility screening team includes ~ 
following representatives who are appointed by the director of 
the department: 

(a) a representative from the Montana developmental 
center; 

(bl a representative from the developmental disabilities 
program: 

{c) a representative from an adult services provider 
agency within the developmental disabilities service system: and 

{d) a person representing consumer interests. 
(a) a depaFt~eHt ef eeFFeetieHa aHa h~~aft aeFoieea (P~IS) 

staH pel"BBH e£ eesigHee appeiHted b~ the EiiFeeter ef 99118 1 
(b} a eepaFtlltent ef seeial anEi Fehabilitatien aeFotiees 

(SRS} /Eieoelep~ental ~usabilities Eih·isien (999} staff peFBBA el" 
desigAee, appei~teEi by the EiiFeete£ ef SRS1 

(e) a pte'liEier ef aalilt Eie">•elepllleAtal disabilities 
seFViees appeiAteEi ;eintly b~ the Eiireeters ef 9CIIS &REi SRSr BAli 

(li} a eeASli~r iAtetesta FepPeaeAtati~e appsinted ;sintly 
by the ai!'eetef's ef 9QIIS and SRS. 

(3) The representative from the departMent ef aeeial and 
rehabilitatien seFViees developmental disabilities program wi±± 
serve~ as chairperson of the team. 

(4) The staff fer tae residential facility screening team 
is as felle~1s.. as necessary. obtains information and 
evaluations from the following persons: 

(a) a eMRP 1 e£ prefesaienal pe!'sen if EietermifteEi fteeesea!'~ 
by the Fesieential faeility eei"eeftiftg tea111, fFelll the ttefttasa 
Eie'o'eleplllefttal eenteE (MDQ} for review of recommitment~ ~ 
residents ef MDC1 to the Montana developmental center !MDC) or 
to the eastmont human services center IEHSCl. a OMRP; ~ 

(e} a eMRP 1 er prefessieHal peraeA if lietermiHeli neeesaa!'y 
a~ the reaiaential faeility aereeHiAg tea~. fre~ eaatllleHt hlilllaft 
ser'o'iees eeAter (SIISQ) fer l!'e·.·iew ef !'eee~lllitlllent ef l!'eailients 
ef SIISC1 and 
~ lQl eeAtraeteli prefeaaienal peraeAs whe will serote 

apeeified geegraphieal areas fer re'<'iew ef f2.l::. individuals 
residing in communitiesT. a developmental disabilities 
professional. 

(~ In a district court hearing for commitment. a member 
of the residential facility screening team may be required to 
testify with regard to a determination made by the residential 
facility screening team. 

-t5+ ill A person serving on the residential facility 
screening team shall not participate in a determination where 
that person has a personal conflict. In such circumstances an 
alternate member will be~ selected to serve. 

AUTH: 
IMP: 

Sec. 53·20-133, MCA 
Sec. 53-20-133, MCA 
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46.8.711 RESIDENTIAL fACILITY SCREENING: RESPONSIBILITIES 
OF DEVELOPMENTAL DISABILITIES PROFESSIONAJ& PBRSf,mS AND 
~ (1) The developmental disabilities professional ~ 
assigHes by the resiaeHtial faeility sereeRiHg tea~ te review 
or QMRP reviewing an individual being considered for commitment 
or recommitment is responsible for: 

(a) gathering and analyzing information about the person; 
(b) conducting psychological testing and assessment ae 

Heeded, when reauested by the residential facility screening 
team or the individual's case manager: and 

(c) compiling information and writing reports for the 
re£'' lential facility screening teamr-.._ 

(d) pre~isiHg aft eral repert te the teaM te assist iH the 
teaM's rees~MeHsatisH regardiHg esMMitMeHtl aHa 

(e) preseHtiHg testiMBfl~ te the es~rt as re~ired. 
(2) The QMRP er prefessiBHal perseH developmental 

disabilities professionals. or QMRP's at the residential 
facilitiesT will: 

(2) (a) and (2) (b) remain the same. 
(3) The prefeseieHal perseft er QMRP Ma~ partieipate iH tke 

dise~seieH sf the resideHtial faeility sereeHiHg team, hYt will 
HSt be a wstiHg Member iA deter~iAiHg SBflBeHSYS regarsiH§ the 
eeMMit~eHt er reeeMMitMeflt ef aft iAdivid~al. 

(4) The QMRP Ma~ Het preseHt testimeAy BH behalf sf the 
sereeHiHg teaM at a dietriet eeyrt eem~it~eftt hearift§. 

AUTH: Sec. 53-20-133, MCA 
IMP: Sec. 53-20-112, 53-20-116, 53-20-128, 53-20-129 
and 53-20-133, MCA 

46,6,712 R&SIQENIIAL FACILITY SCREENING: RESPONSIBILITIES 
OF THE SCREENING TEAM (1) The function of the residential 
facility screening team is to: 

(1) (a) remains the same. 
(b) ~ provide a determination regarding any commitment or 

recommitment. If commitment or recommitment is recommended, the 
team ~ provide~ that recommendation to the court along with 
the information considered in making the determination. 

(2) The residential facility screening team ~ initiate~ 
a review upon notification that a petition has been filed in 
court for commitment or recommitment of an individual into a 
residential facility. 

(3) The residential facility screening team w+H 
publish~, maintain~ and disseminate~ the following information: 

(3) (a) and (3) (b) remain the same. 
(c) a handbook describing the operating procedures for the 

team and guidelines the team ~ use~ in making its decisions, 
and how non-consensus will be i§ handled; 

(d) identification or development of standardized forms to 
be used for the ~~e maiA eategeries ef commitment~L 

(il eemmit~eAt er eefttestee reeemmit~e~t. aHd 
(iil tt~ee~teatee FeeemmitmeHt, 
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(e) specific timelinea for response to a court after 
notification of the filing of a petition. 

(4) In addition to giving notice of ita determination to 
the court, notice of a team determination will ee ~ mailed or 
delivered by the screening team to the individual who is being 
considered for commitment, aRa as a~~re~riate to the parents or 
guardian, the responsible person, the next of kin, the attorney 
for the individual, the advocate for the individual, the county 
attorney. the residential facility and the attorney for the 
parents or guardian. 

AUTH: Sec. 53-20-133, MCA 
IMP: Sec. 53-20-125, 53-20-127, 53-20-128, 53-20-129 
and 53-20-133, MCA 

46.8.713 RESIDENTIAL FACILITY SCREENING: DETERMINATION 
OF SCREENING TEAM (1) The residential facility screening team~ 
as provided in 53-20-125 and 53-20-133, MCA~ determines whether 
the individual is seriously developmentally disabled and~ 
therefore~ may be considered for commitment or recommitment to 
a residential facility. 

( 2) The residential facility screening is conducted as 
follows: 

(2) (a) remains the same. 
(b) the residential facility screening team completes the 

assessment process to determine whether the individual meets the 
definition of seriously developmentally disabled; 

(i) if the residential facility screening team determines 
that the individual meets the definition of seriously 
developmentally disabled and~ therefore~ determines that commit
ment or recommitment to a residential facility is appropriate, 
the team reeem$eftas may recommend to the court that the 
individual be committed. if the team determines that commitment 
is approoriate in that particular case; or 

(2) (b) (ii) remains the same. 
(c) the team~ report• its determination to the court. 
(3) The residential facility screening team, in making a 

determination, reviews the following: 
(3) (a) through (3) (c) remain the same. 
(d) current status f QL situation; 
(e) comprehensive medical history afta iRfer111atieft tkat 

111uet iReluae . including medications history; 
(3) (f) through (5) remain the same. 
(6) The screening process will eftly ee il initiated when 

a notice of a properly filed petition has been sent to the 
residential facility screening team within the required time. 

(7) If an individual has been placed by an emergency 
admission into a residential facility and a petition is not 
filed within the required timelines, the individual may be 
returned to the county of origin, in accordance with the 
residential facility's procedures. If, under these 
circumstances, the party who brought the individual to the 
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iftstitHtieft residential facility does not come to get the person 
within 48 hours, iBsEitHtieft residential facility staff may 
return the individual to the county of origin, in accordance 
with the residential facility's procedures. 

AUTH: Sec. 53-20-133, MCA 
IMP: Sec. 53-20-125, 53-20-127, 53-20-128, 53-20-129 
and 53-20-lll, MCA 

46.8.717 RESIDENTIAL FACILITY SCREENING: APPEAL OF 
SCREENING TEAM PETERMINATION OR RECQMMENPATION ( 1) If the 
residential facility screening team determines that the 
individual is not seriously developmentally disabled and 
therefore a commitment or recommitment is not appropriate, the 
deteNiftatieft ~cill ee ee~~~~~~ttRieated te the distPiet eeHPt aRd the 
iBdividHal. 1'he individual or the individual's authorized 
representative may request a fair hearing as provided in ARM 
46.2.201 et~ seq., from the department ef seeial aRd Pehaeili 
tatiea eeP'#ieee, within ~ .lQ. days of the determination 
that the individual is not seriously developmentally disabled. 

(2) remains the same. 

AUTH: Sec. 53-20-133, MCA 
IMP: Sec. 53-20-125, 53-20-127, 53-20-128, 53-20-129 
and 53-20-133, MCA 

46.8.720 RESIDENTIAL FACILITY SCREENING: CERTIFICATION 
Of DEVELOPMENTAL DISABILITIES PROFESSIONAL& PBRSQH6 

(1) Developmental disabilities ~rofessionals pePseRs are 
certified for the following purposes: 

(1) (a) remains the same. 
(b) to evaluate at the request of the residential facility 

screening team~ as provided in ARM 46.8.711 and 46.8.713, an 
individual being considered for commitment or recommitment, by 
gathering information, conducting. as directed by the 
residential facility screening team or as reauested by the 
individual's case manager. psychological testing and assessment, 
compiling information, writing reports to the residential 
facility screening team, agg providing a report to the 
residential facility screening team to assist in the team' a 
PeeeMMefldatieR review of the case regarding commitment~.,....--&ftQ 
ppesefltifi!J teetiMBft) eft eehal£ ef the eereeniR!J teaM te the 
eeHPt as pe~Hired. 

AUTH: Sec. ~~-20-106 and 53-20-13J, MCA 
IMP: Sec. 53-20-106, MCA 

46.8.721 RESIDENTIAL FACILITY SCREENING: THE 
~~RT~~~~T~N COMMITTEE FOR DEVELgr~E~ o:~~LIT~!~ rijergnfir2is ( 1). PPefessieRa.l . ;;e:se;;; Dev;? mo;m 
d1. a professl.onals are cert1.f1ed by the prefess1eflal 
~ certification committee for developmental disabilities 
professionals. 
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(2) The purposes of the certification committee are to: 
(a) review all applications of persons requesting 

certification as prefeeeiertal ~ereerte developmental disabilities 
professionals; 

(b) certify prefeeeiertal peraefta developmental 
disabilities professionals in accordance with these rules; and 

(c) perform other duties set forth by these rules or 
assigned to the certification committee by the aireetere ef SRS 
arta BCIIS director of the department. 

(3l ~he eertifieaEieft ee~ittee f~rteEierte as the eerEif 
ieat ieft eeMMiEEee fer ~refeeeiertal ~ereefle ~fiBe'f' ~itle 53, 
eha~eer ii19, PleJ, relaeirt!J ee peraerta with aevelepMel'ltal 
disabilities al'ld ~l'laer ~itle 53 1 ehapter ii11 1 MGA relatii'I!J te 
pereefta with lfterttal illl'lese. ~he ~lee relatiH!J te eertifieatieH 
sf prefeeeieHal perserts fer Mefttal health p~rpeeee are at ~~~ 
ii19.14.591 et seq. 

+4+ lll The prefeseieHal pereeft certification committee 
for developmental disabilities professionals includes the 
following members: 

(a) a person appointed by the governor; 
(b) ~ i2l.u: persons appointed by the director of BRB, 

the department. at least two of whom represent the developmental 
disabilities program and who are familiar with the roles and 
responsibilities of developmental disabilities professionalli;L_ 
pereerta, aHa 

(ej twe persefts appeir~ted by the aireeter ef BCIIS. 
prefessieHals. 

-+£+- l.1l Members of the certification committee shall 
serve at the convenience of the appointing authority. 

+6+ ~ The person appointed by the governor ~ serve~ 
as chairperson of the committee. Meetings of the certification 
committee shall be called by the chairperson. The certification 
committee ~ meet~ as needed, but no fewer than four times per 
year, to review applicants. 

AUTH: Sec. 53-20-106 and 53-20-133, MCA 
IMP: Sec. 53-20-106, MCA 

46.6.722 RESIDENTIAL fACILITY SCREENING; 
~~~~~~~ES FOR REYE~eMEN+AA QIS!ILITIES 
PERSON~ (1) The cert~1cat1on proce~res for 
pereeH are the following: 

(1) (a) and (1) (b) remain the same. 

CERTIFICATION 
PROFESSIONALf 

a profeasiona 

(c) an issuance or denial of certification or provisional 
certification of the application by the certification committee; 

( i) the certification committee may issue provisional 
certification that limite the specific services, the conditions 
under which the developmental disabilities professional pereeH 
can provide services, or the time period such certification 
shall be effective, or any combination thereof; 

(1) (d) remains the same. 
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(2) Certification wi±± expire~ ~ 3 years from the date 
of certification. 

(3) The certification committee may revoke certification 
for cause by notifying the certified deyelopmental disabilities 
professional ~ in writing of the reasons for revoc'ation at 
least 10 days prior to the effective date of revocation. 

(4) The certification committee wiH establishu and 
implement~ procedures to assure timely and efficient review of 
applicants. 

AUTH: Sec. 53-20-106 and 53-20-133, MCA 
IMP: Sec. 53-20-106, MCA 

(a) ee1 
(i) a ~~~SieiaR whe is lieeRSeB ey the state ef t4SRtaRa 

aRB is sears eertifies te f!Faetiee f!S~ehiatr); 
(iil a f!B~ehele~ist lieeRses ey the state ef MeRtaRa; er 
(iii) a f!eFSBR with a !!laster's 8e!Jree iR f!Syehele!Jy fre111 

aft aeeresites f!FB!JFalll; 
(e) have traiRiR!J aRB euf!erieRee iR f!S~ehellletrie testiR!J 

aRe eval'tlatiBR7 aRB 
(e) lieettllleRt afty sil"eet e;tf!Sl"ieRee iR~ elo iR~ f!ereefte with 

sevelBf!lllefttal Bisaeilities, WAieA eMf!eFieRee 111ay iftelttBe. 
(i) evalttatieft; 
( ii) plaRRiR~ 1 
(iii) teet iR!J 1 
(iv) tPestl!leftt, af\8 
(v) eeRSttltatieR. 
(al a licensed psychologist; 
(b) a licensed psychiatrist; or 
(c) a person with a master's degree in psychology. who; 
(il has training and experience in psychometric testing 

and evaluation; and 
(iil has experience in the field of developmental 

disabilities. 
(2) Experience in the field of developmental disabilities 

may include: 
!al evaluation: 
!bl planning; 
(c) testing: 
(d) treatment; and 
(e) consultation. 
(2) and (3) remain the same in text but are renumbered (3) 

and (4). 

AUTH: Sec. 53-20-106 and 53-20-133, MCA 
IMP: Sec. 53-20-106, MCA 

12-6/20/96 MAR Notice No. 37-35 



-l62A-

46.8.724 RESIDENTIAL fACILITY SCREENING; RIGHT TO APPEAL 
CERTIFICATION COMMITTEE DECISIONS (1) Any action of the 
certification committee concerning certification denial or 
revocation may be appealed to the department sf aseial artEi 
:f'eftabilitatisft aet'' ieee. 

(a) The notice of appeal shall be directed to the director 
of the department sf sseial aHEi rehabilitatiefl serYiees. 

(b) The appeal shall be in writing settiH§ and shall set 
forth the nature of the grievance and arguments supporting the 
grievance and actions desired. The appealing party may also 
present oral argument. 

(1) (c) remains the same. 
(2) All findings of the department director or designee 

will be ~ binding on the certification committee. 

AUTH; Sec. 53-20-106 and 53-20-133, MCA 
IMP; Sec. 53-20-106, MCA 

46.8.1301 INCIDENT REPORTING AND HANDLING, PQRPOSE 
(1) These rules govern the reporting and handling of 

incidents which harm or could result in harm to pet'BBHB 
individuals with a developmental disability who are recipients 
of services funded by the developmental disabilities program of 
the department ef seeial aHEi t'ehabilitatisft se:eviees. 

(a) Incidents constituting abuse and neglect of a child as 
defined in 41-3-102L MCA or abuse, neglect and exploitation of 
aft elEie£ ~ person with a developmental disability as defined in 
53 5 593 52-3-803. MCA are subject to the statutory and rule 
provisions governing the reporting, investigation and protection 
of those persons. 

(b) The roles of the department ef fa111Hy set'oieea in case 
management and protective services for persons with a 
developmental disability, abused and neglected children and 
abused, neglected and exploited older persons necessitate the 
provisions of these rules relating to those responsibilities. 

(c) Incidents constituting abuse, neglect and exploitation 
of a person with a developmental disability are to be reported 
as provided for ift at 53 d9 t9d 41-3-201 or 52-3-811, MCA, to 
the protective services programs of the department at fa111ily 
eet'viees. 

AUTH; Sec. 53-20-204, MCA 
IMP; Sec. 53-20-205, MCA 

46.6.1302 INCIDENT REPORTING AND HANDLING. POLICY (1) A 
pt'eoiEiet' contractor must have a policy of incident reporting and 
handling. 

(2) An incident handling and reporting policy must assure 
that incident handling and reporting; 

(a) is conducted as provided for in this rule; 
(b) provides for the confidentiality of ~ individual 

identity and information; 

l"JW Not ice No. 37-35 12-6/20/96 



-1629-

(c) meets any standards, if applicable, for group home 
licensing at ARM 11.18.199L et seq.; 

(d) meets any applicable program standards provided at ARM 
46.8.901L et seq.; and 

(e) meets any applicable aversive procedure standards 
provided at ARM 46.8.1201L et seq. 

(3) through (3) (d) remain the same. 
(4) The policy must provide staff training and orientation 

on a continuing and consistent basis regarding: 
(a) the statutory obligations at 41-3·201 and 52-3-811. 

MCA to report suspected or alleged abuse and neglect to the 
protective services programs of the department: 

fftt lbl the rules on incident reporting at ARM 46.8.192, 
46 8.1301. et seq.; 
~ lQl the rules on aversive procedures at ARM 46.B.l201L 

et seq.; 
-t-e+ 141. the pl"evieler' s contractor's policy on client 

abuse and rights violations; 
-fit+- .ill measures necessary to protect the rights and 

interests of elieets individuals who are considered to be "at 
risk"; and 
~ J1l. the department ef eeeial ana Pehaeilitatiee 

seFviees aea aepaFtllleRt et ta111ily se:l!"o•iees procedures for 
investigating suspected ~ abuse and neglect in services 
funded by the elioisien program. 

AUTH: Sec. 53-20-204, MCA 
IMP: Sec. 53-20-205, MCA 

46.8.1304 INCIDENT REPORTING AND HANDLING (1) An 
incident involving a ~ recipient of r developmental 
disabilities services must be reported in writing and submitted 
in the format requested by the department to the aepaFtlllef!:t ef 
falllil}' sen iees' case manager and to the respeesiele ah ieien 
et-a# a field services specialist on the first working day 
following the incident. 

(i!) Verbal netifieatiee IRYet be !!fiveR ie sYspeetea abttse 
aea eegleet as defined iR the elieet ri!Jhts peliey. 

-f-3+ ill An incident report must minimally include the 
elieet's individual's name and address, the time and date of the 
incident, a description of the incident, the names of staff and 
other persons present and responding to the incident, and the 
response of the staff and others to the incident. 

+4+ ill Any suspected abuse and neglect of a child or 
suspected abuse, neglect and exploitation of a person 69 yeaFs 
ef a!Je s!' eleieF with a developmental disability must be 
reported. in accordance with 41-3-201 and 52-3-811. MCA and 
implementing rules. to the aepaFtMent ef faMil}' seFviees ease 
Maeager protective services worker or designee and the county 
attorney. 

AUTH: Sec. 53-20-204, MCA 
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IMP: Sec. 53-20-205, MCA 

46.8.1305 INCIDENT REPORTING AND HANQLING. DEAIH. SUICIDE 
ATTEMPT. QNACCQUNTED FOR AQSENCE. EMERGENCY HOSPITALIZATION OR 
HIGMQSRNflON LAW ENFQifEMENT i!ff~!N~MENT ( 1) The pl!'e, ilie!' 
contractor must notJ. y the o owJ.ng persons upon E-fte .an 
individual's death, suicide attempt, unaccounted for absence, 
emergency hospitalization7~ substantial changes in a elieRt's an 
individual's residential or vocational placement without ~ 
I£ team approval~ or alleged unlawful activities by or affecting 
the individual. including. but not limited tQ~ incarceration of 
a elieftt the individual: 

(a) the case manager or designee; 
(b) the divisieR staff field seryices specialist; 
(c) the guardian, if any; aft& 
(d) a designated advocate, if any. ~ 
(e) the next Qf kin. if any. 
(2) Notice must be given. verbally. as follows: 
(a) to the guardian or the next Qf kin. if any. and case 

manager or their designees as soon as possible but no later than 
two hours after the incident becomes known; and 

(b) to divisiefl staff the field services specialist and an 
advocate within 24 hours of the incident. 

AUTH: Sec. 53-20-204, MCA 
IMP: Sec. 53-20-205, MCA 

46.6 .1307 INCIDENT REPORTING AND MNDI,ING. INVESTIGATIONS 
(1) The department e!' the Eiepa!'tmeftt ift eeepel!'atieR wita 

tae Eiepa!'tmeflt ef famil> sel!'•,.iees may conduct an investigation 
into any incident, reported or unreported, which involves or 
appears to involve a perseft an indiyidyal receiving 
developmental disabilities services. 

(2) The contractor must provide the department will aave 
~ access to the site and facilities relating to the incident 
and to any staff el!' elieflts who may have knowledge of the 
matter. 

(3) An incident involving suspected abuse and neglect of 
a child or suspected abuse, neglect and exploitation of a person 
69 )ears sf age er ellieP with developmental disabilities must be 
investigated by the department ef famil) sepyiees under the 
statutory and rule .provisions governing those investigations. 
~fie Eiepal!'tmeRt will eeepel!'ate ifl iHwestigatieRs as Eiireeteli ey 
la\, aftli pal!'tieipate in the iR'•estigatieft as ma} ee agreed te ey 
tke depal!'tmeRt ef family sel!'•,.ieeS". 

AUTH: Sec. 53-20-204, MCA 
IMP: Sec. 53-20-205, MCA 

NAR Nolice No. 37-35 12-6/20/96 



-1631-

46.8.1308 INCIDENT REPORTING AND HANDLING. CQNFIDENTIALIIY 
{1) remains the same. 
{2) An incident report is available to the department, ~ 

Elepartllleftt ef fa111ily eeFYiees aAEI the f1Fs•<'iEier contractor and 
Providers of necessary professional services for use relating to 
their responsibilities for the care and protection of the ~ 
individual and the provision of services to the ~ 
individual. 

(3) An incident report or information contained therein 
may be made available to other governmental entities if those 
entities are responsible for the care and protection of the eli
eAt aREI individual 2r the provision of services to the ~ 
individual and the receipt of the incident report or information 
is necessary to the conduct of those responsibilities. 

{4) Information in an incident report concerning a elieAt 
an individual is available to the ~ individual, to a legal 
guardian or legally responsible family me!Dber of the ~ 
individual, or to an advocate designated by the ~ 
individual or legal guardian or legally responsible family 
~· Information. however. need not be provided to a person 
who is an alleged or suspected perpetrator. 

{5) An incident of abuse and neglect involving a child is 
subject to the confidentiality provisions of 41-3-2054 MCA. An 
incident of abuse, neglect and exploitation involving aft elEier 
2. person with a developmental disability is subject to the 
confidentiality provisions of 53 5 513 52-3-813. MCA. 

AUIH: Sec. 53-20-204, MCA 
IMP: Sec. 53-20-205, MCA 

46.8.1309 INCIPENT REPORIING AND HANPLING. CLIENT ABUSE QR 
CLIENT PROBLEM BEHAVIOR {1) In a situation where the 
provisions of either 41-3-1014 MCA et seq., relating to child 
abuse and neglect or 53 5 591 52-3-801, MCA et seq., relating to 
~ abuse. neglect or exploitation of a person with a 
developmental disability are determined to be applicable, the 
requirements of these rules may be followed only to the extent 
that they are not in conflict with the provisions of those laws 
and rules adopted to effectuate those laws. 

{2) Problem behaviors of elieRte individuals resulting in 
either harm to self, others or property or the threat of harm to 
self, others or property are subject to the rePorting 
requirements in ARM 46.8.1304. If staff must use emergency aftEi 
re~HiriAg aversive proceduresL as defined and provided in ARM 
t6.B.lil94 46.6.1201. et seq., for modification of those 
behaviors~ must be handled in accord with the aversive 
procedures in those rules at ARM 46.8.1201L et seq. 

AUIH: Sec. 53-20-204, MCA 
IMP: Sec. 53-20-205, MCA 
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3. The rules for which amendments are proposed generally 
implement program requirements governing the delivery of 
services for the state program of developmental disabilities 
services administered by the Department of Public Health and 
Human Services. The specific rules being amended provide 
program requirements in relation to individual plans, 
residential facility screening, incident reporting and handling, 
and certification of persons assisting in the administration of 
medication. 

The Department of Public Health and Human Services delivers 
developmental disabilities services through 
agreements with service providers. The rules 
amendments are proposed are generally necessary 
criteria to govern the delivery of services by the 
providers. 

contractual 
for which 
to provide 
contractual 

Proposed A!nendment of ARM 46.8 .109. Certification of Persons 
Assisting in the administration of Medication 

The proposed amendments to ARM 46.8.109, certification of 
persona assisting in the administration of medication, are 
necessary to provide for the renewal of certification upon 
expiration, to provide criteria for the individual planning team 
in determining whether there is a continuing need for 
medications training objectives, to replace inappropriate 
references, to conform terminology with current usage, to make 
appropriate grammatical changes, and to reorganize the rule for 
clarity. The proposed changes improve the administration of 
medications by providing further direction for those persona 
involved in the planning for and provision of medications. 

Proposed Affiendments of 46.8.202. 46.8.203. 46.8.206. 46.8.207. 
46.8.211. and 46.8.212. concerning individual plans for 
individuals receiving services through the MPntana developmental 
disabilities seryice system 

The proposed amendments, concerning individual plans for 
individuals receiving services provided through the Montana 
developmental disabilities service delivery system, are 
necessary to make appropriate grammatical changes, to replace 
inappropriate references, to conform terminology with current 
usage, and to further define service situations where individual 
plans are not required. The proposed revisions to the decision
making process and the composition of the individual planning 
appeal committee are necessary to conform with the changes in 
the administration of services resulting from the reorganization 
of human services delivery in Montana by the 1995 Legislature in 
Ch. 546, L. 1995. 
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Proposed Affiendments of ARM 46.8.705. 46.8.706. 46.8.710 through 
46.8.713. 46.8.717. 46.8.720 through 46.8.724. concerning 
residential facility screening 

The proposed amendments, concerning residential facility 
screening are necessary to conform terminology with current 
usage, to remove terms that are defined elsewhere, to make 
appropriate grammatical changes, and to replace inappropriate 
references. The proposed revisions relating to the 
developmental disabilities professional and to the qualified 
mental retardation professional are necessary to conform 
nomenclature with changes enacted by the 1995 Legislature in Ch. 
255, L. 1995, to conform the roles with their statutory 
purposes, and to conform definitional criteria with that enacted 
by the 1995 Legislature inCh. 546, L. 1995. The proposed 
revisions in the composition of the residential facility 
screening team are necessary to conform this process with the 
changes in the administration of services resulting from the 
reorganization of human services delivery in Montana by the 1995 
Legislature. The proposed revisions relating to the provision 
of notice are necessary to conform the parties to whom notice is 
to be given with changes enacted by the 1995 Legislature in Ch. 
255, L. 1995. 

[';J;"Qposed Amendments Qf ARM 46.8, 1301. 46. B. 1302. 46,8.1304. 
46.8.1305. 46.8.1307 through 46.8.1309. concerning incident 
reporting and handling for persons receiving services through 
the Montana developmental disabilities service system 

The proposed amendments, concerning incident reporting and 
handling for persons receiving services through the Montana 
developmental disabilities service system, are necessary to make 
appropriate grammatical changes, to replace inappropriate 
references, to conform terminology with current usage, and to 
incorporate the provider reporting obligations specified at 41-
3-201 and 52-3-811, MCA. The proposed revisions, changing the 
references from the Departments of Social and Rehabilitation 
Services and Family Services to the Department of Public Health 
and Human Services, are necessary to conform this process with 
the changes in the administration of services resulting from the 
reorganization of human services delivery in Montana by the 1995 
Legislature in Ch. 546, L, 1995. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Dawn Sliva, 
Office of Legal Affairs, Department of Public Health and Human 
Services, P.O. Box 4210, Helena, MT 59604, no later than July 
18, 1996. 
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5. The Office of Legal Affairs, Department of Public 
Health and Human Services has been designated to preside over 
and conduct the hearing. 

Rule Reviewer 

Certified to the Secretary of State June 10, 1996. 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THO: STATE UF MONTANA 

In the matter of the pro 
posed r·epeal of ARM 
2.21.1201 through 
2.21.1205 and 2.21.1211 
related to adoption of 
personnel policy 

TO: All Interested Persons. 

NOTJCE OF THE REPEAL OF 
ARM 2.21.1201 THROUGH 
2.21.1205 AND 2.21.1211 
RELATED TO ADOPTION OF 
PERSONNEL POLICY 

l. On April 25, 1~96. the Depar-tment of Administration 
published notice of the proposed repeal of ARM 2.21.1201 through 
2.21.1205 and 2.21.1211 related to adoption of personnel policy 
at page 945 of the Montana Administrative Register, issue 
number 8. 

2. The department has repealed the rules as proposed. 

3. No comments or testimony wet'e received. 

Dal Smilie 
Rule Reviewer 

Certified to the Secretary of State June 1.0, 1996. 

Montana Adm1nistrat ivv R.t~(JistL·r· 12-6/20/96 



-1636-

BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of Rules 6.2.103, 6.2.104 and 6.2.101 
and the repeal of Rules 6.2.102, 
6.2.105, 6.2.106 and 6.2.108 pertaining 
to the procedural rules of the State 
Auditor's office. 

TO: All Interested Persons. 

NOTICE OF AMENDMENT 
AND REPEAL 

1. On May 9, 1996, the state auditor and commissioner 
of insurance of the stale of Montana published notice of the 
proposed amendment of Rules 6.2.103, 6.2.104 and 6.2.107 and 
the proposed repeal of Rules 6.2.102, 6.2.105, 6.2.106 and 
6.2.108 pertaining to the procedural rules of the State 
Auditor's Office. The notice was published at page 1227 of 
the 1996 Montana Administrative Register, issue number 9. 

2. The agency has amended Rules 6.2.103, 6.2.104, and 
6.2.107 as proposed. 

3. The agency has repealed Rules 6.2.102, 6.2.10S, 
6.2.106, and 6.2.108 found on pages 6-Y through 6-12 of the 
Administrative Rules of Montana. 

AUTH: 
IMP: 

3 3 - l - 3 13 , MCA 
2 4-201, MCA 

4. No written comments were received. 

5. Rule 6.2.107 was inadvertently included in the list 
of rules proposed for repeal in paragraph 3 of the notice of 
proposed amendment and repeal. As indicated in paragraph 2 
above, Rule 6.2.107 is being amended as proposed and not 
repealed. 

Mark O'Keefe 
State Auditor and 
Commissioner of Insurance 

By: 

for Gary Spaeth 
Rules Reviewer 

Certified to the Secretary of State this lOth day of June, 
1996' 
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BEFORE '!HE STATE AUDITOR AND COMMI SS lONER OF 1 NSURANCE 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of Rules 6.6.S03, 6.6.~0'/, 

6.6.5078, 6.6.508, 6.6.~08A, 

6.6.509, 6.6.510, 6.( •. 511, 
6.6.515, 6.6.517, 6.6.519 and 
6.6.~21 pertaining to medicare 
Stlpplement insurance 

TO: All Interested Persons: 

NOTICE OF AMENDMENT 

1. On April 25, 1996, the slate auditor and 
commissioner of insurance of the state ot Montana published 
notice of public hearing on the proposed amendment of Rules 
6.6.503, 6.6.507, 6.6.5078, 6.6.'>08, 6.6.508A, 6.6.~10, 

6.6.515, 6.6.517, 6.6.519 and 6.6.521 pertaining to medrcare 
supplement insurance. The notice WdS published at page 947 ot 
the 1996 Montana Administrative Register, issue number H. 

2. The agency has amended Rules 6. 6. 507, 6. 6. •, 1"1 dnd 
6.6.521 exactly a,; propoo;ed. The agency has amended Hules 
6.6.503, 6.6.5078, 6.6.508, 6.6.508A, 6.6.610, 6.6.515 and 
6.6.519 as proposed, but with the following changes. Based on 
comments received, rules 6.6.509 and 6.6.511, which were not 
proposed for amendment, will also be amended as follows. 

6 6 503 APPLICABILITY AND SCOPE (1) Except as otherwise 
specifically provided in ARM 6.6.507, 6,6,508, 6.6.~0~. 

6 6 515 and 6.6 521, this subchapter shall apply to: 
(a) and (b) remain the >iame. 
(2) remains the same as pn1posed. 

AUTH: 
IMP: 

3 3 - 1 - 3 1 "l , MCA 
33-22 904, MCA 

6 6 5078 OPEN ENROLLMENT (1) remains the same as 
proposed. 

(2) This rule must not be construed as preventing the 
exclusion of benefits under a policy, exce~t as ~rovided in 
ARM 6 6.522, during the hrsl six months, based on a 
preexisting condition tor which the policyholdet or 
certificateholder received trealmenl or was otherwise 
diagnosed during the six months before it became effective. 

AUTH: 
IMP: 

3 3 - l - 3 1 l , MCA 
33 22-~04, MCA 

6 6 , 50 B LOSS RAT 10 STANDARDS AND REF' UNO OR CREDIT Of 
PREMIUM ( 1) through ( 3) r·ernai n the same as proposed. 

(4) For policies rssued prtor lo Ute effective dale ot 
this ruleSe~lt~mber .]JL__~:iL_l, ~-·xpectt~d c1d.itns jn c·eJdt ion LC) 

pr·emiurns shall meet : 
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(4) (a) through (10) remain the same as proposed. 
Appendix A to Subchapter 5 is being deleted as proposed. 

AUTH: 
IMP: 

33-1-313, 33-22-904 and 33-22-906, MCA 
33-15-303 and 33 22 901 through 3-22 924, 
l'KA 

6 6 508A FILING AND APPROVAL OF POLICIES AND 
CERTIFICATES AND PREMIUM RATES (1) through (1) (a) remain the 
same as proposed. 

(b) The policy and certificate must be identified by the 
proper plan designation l..etJ..ll which must be included anywhere 
in the form number for the policy. 

(2) through (5) remain the same as proposed. 

AUTH: 3 3 - 1- 313 , MCA 
IMP: 33-22-904 and 33-22-906, MCA 

6,6.509 REQUIRED DISCLOSURE PROVISIONS 
(1) through (5) remain the same. 
(6) Issuers of accident and sickness policies or 

certificates or subscriber contracts that provide hospital or 
medical expense coverage on an expense incurred or indemnity 
basis, etheY than ineidentall), to persons eligible for 
medicare ~1 reasen af a~e must provide to such applicants a 
medicare supplement "buyer's guide~"~ This may be the 
pamphlet entitled "Guide to Health Insurance for People with 
MedicareT"~ developed jointly by the national association of 
insurance commissioners and the health care financing 
administration of the U.S. department of health and human 
services, or any reproduction or official revision of that 
pamphlet in a type size no smaller than 12 point type. ~ 
"buyer's guide" must conform to the language. format, type 
size, type proportional spacing. bold character, and line 
spaces as specified in Appendix C of the NAIC Model 
Regulation. which is incorporated by reference in ARM 6 6.519. 
Specimen copies may be obtained from the Superintendent of 
Documents, U.S. Government Printing Office, Washington, D.C., 
or subject to availability of supplies, from the Montana 
department of insurance. The guide is identified as 
Department of Health and Human Services/Health Care Financing 
Administration Form Number HCFA-02110. Delivery of the 
"buyer's guide" must be made whether or not such policies or 
certificates are advertised, solicited, or issued as medicare 
supplement policies or certificates as defined in this 
regulation. Except in the case of direct response issuers 1 

delivery of Lhe "buyer's guide" must be made to the applicant 
at the time of application and acknowledgment of receipt of 
the "buyer's guide" must be obtained by the issuer. Direct 
response issuers must deliver the "buyer's guide" to the 
applicant upon request but not later than at the time the 
policy is delivered. 
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(7) thr->ugh (9) remain the same. 
(10) Applications provided to persons eli~ible for 

medicare for the health jusurance policies or certificates 
described in this rule shall disclose usin~ Lhe applicable 
statement in Appendix C of the NAIC Model Re~ulaoon which 
was incorporated by reference in ARM 6.6 519. the extent Lo 
which the policy duplicates medicare. The disclosure 
statement shall be provided as a part of. or to~ether with. 
the application for the j;lolicy or cerLl ficate..... 

AU'l'H: 
IMP: 

33-1-313, 33-22-904 and 13 22-90'/, MCA 
33·15-303 and 33-22·901 through 33·22 924, 
MCA 

6.6.510 REQUIREMENTS fOR APPLICATION fORMS AND 
REPLACEMENT COVERAGE (1) Application forms must include ~ 
followio~ questions designed to elicit intormalion as to 
whether, as of the date ot application, the applicant has 
another medicare supplement or other health policy or 
certificate in tor ce or· whether a medicare supplement policy 
or certificate is intended to replace any other accident and 
sickness policy or certificate presently 1n force. A 
supplementary application or· other form to be signed by the 
applicant and producer containing such questrons and 
statements as the following may be used: 

(STATEMENTS) 

You do not need more than one medicare supplement policy. 
If you purchase this policy you may want to evaluate 

your existing health covera~e and decide if you need multiple 
coyera~es You may be eligible for benefits under medicaid 
and may not need a medicare supplement policy. 

The benefits and premiums under your medicare supplement 
policy wH+m be suspended if reayested during your 
entitlement to benefits under medicaid for 24 months. You 
must request this suspension within 90 days ot becoming 
eligible for medicaid. If you are no longer entitled to 
medicaid, your policy will be reinstated if requested within 
90 days of losing medicaid eligibility. 

Counseling services may be available in your state to 
provide advice concerning your purchase of medicare supplement 
insurance and concerning Hted.icaid medical assistancf;, through 
the state medicaid pro~ram. includin~ benefits as a oualified 
Medicare Beneficiary IOMBl and a Specified Low-Income Medicac~ 
Beneficiary (SLMBl. 

(QUESTIONS) 

To the best of your knowledge: 
(1) Uo you have another medicare supplement insurdnce 

policy or certificate in t"'c" lim·Jud1ng health cate ;;ervice 
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contract, health maintenance contract)? 
(2) If the answer to (1) is yes, with which company? 
(3) Do you have any other health insurance policies that 

provide benefits which this medicare supplement policy would 
duplicate? 

(4) If the answer to (3) is yes, with which company? 
(5) What kind of pol1cy? 
(6) If the answer to questions (1) or (3) is yes, do you 

intend to replace these medical or health policies with this 
policy (certificate)? 

("/) Are you covered by the state medicaid ~rogram? 
(a) As a Low Income Beneficiary (SLMB)? 
(b) As a Qualified Medicar-e Beneficiary (QMBl? 
(c) For other Medicaid medical benefits? 

(2) through (4) remain the same. 
(S) The notice required by (4) for an issuer must be in 

substantially the same form as below and be in no less than 
Ml..2. point lype. 

Text of the "NOTICE TO APPLICANT REGARDING REPLACEMENT OF 
MEDICARE SUPPLEMENT INSURANCE" remains the same. 

AUTH: 
IMP: 

33-J-313, 33-22··904 and 33-22-907, MCA 
33-15-303 and 33·22-901 through 33-22-924, MCA 

6 & 511 SAMPLE FORMS OUTLINING COVERAGE (1) The 
following amounts, as ~ublished in the Federal Register. 
volume 60. page 53625. 1995. for services furnished in 
calendar year 1996 under medicare's hospital insurance ~rogram 
(medicare ?art Al shall a~ply to the charts for plans A 
through J in (2) (b) through (2) (k) In each chart the rule 
cited in brackets as ARM [6 6 511 (11 (a) 1, [6 6 Sll (1) (b) 1. 
[6 6 5ll(ll (c)) or [6 6.511(1) (d)l. represents the dollar 
amount specified in the cited rule subsection The issuer 
must replace each bracket and rule cite with the correct 
dollar amount contained in the cited rule subsection when the 
issuer prints the charts: 

(a) Inpatient hos~ital deductible = $736.00: 
(b) Daily coinsurance amount for the 6lst through 90th 

~f hospitalization in a benefit ~eriod = $184.00 · 
!cl Daily coinsurance amount for lifetime reserve days 

5368 00; 
!dl Daily coinsurance amount for Lhe 21st through lOOth 

days of extended care services in a skilled nursing facility 
in a benefit period - S92 00, 

(1) remains the sarne but is tenumbeted (2). 
The text of (1) (a) through (1) (k) is renumbered (2) (a) 

through (2) (k) and remains the same with the exception that 
each dollar amount in brackets in the charts labeled "Medicare 
(Part A)" for plans A through J is deleted and replaced with 
the appropriate cite to (1) (a), (1) (b), (1) (c) or (1) (d)_ 
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33-l·lll, .33 22 904, and 33-22 907, MCA 
33 1~·-llll and l.l 2!. 901. Lhrouqh 13 22-'!24, 
MCA 

6,6 :>15 STbNPA!WS FOR CLAIMS PAYMENT (1) through (l) (d) 
remain the same as proposed. 

(e) Paying user tees for cL>im not icus thar. ·ar·e 
transmitted electronically or otherwise·~~ttny cost may 
not be passed on to the insured as a S'='£1arate distinguishable 
charqe and the ch>~no~e may not be seoill"s.lted from the vremium; 
and 

(1) (f) through (2) remain the samP. 

AUTH: 33-l 311 and l"l-22 904, MCA 
IMP: 33-!S 303 and J3-22 901 through J3 22 924, MCA 

6. 6. 519 STANDARDS t'Ok MARKETING 
(l) through (l) (b) remain the same as pr·oposed. 
(c) Establish rnarket iny procedures which set forth ct 

mechanism or formula tor detennining whether a replacement 
policy or-certificate ,·untains benefits greater than the 
benefits under Lhe rPplctced policy tor purpbses of Lti~~ering 
ti•·"t teat· eomffiitH:Jian,< a" atJUwt'iauol in .,JHm 6. 6 .-'rt-'1. 

(l) (d) through (2) (b) remain the same as proposed. 
(2) (c) Making use dinoctly ur indirectly of any method 

of marketing which tdils to disclose in a conspicuous manner 
that a purpose of the m~thod of marketing is solicitation of 
insurance and that contdcl will be made by an 1nsurerio~urance 
producer or instt:l':'aRce cor'ftpat=ty~. 

(3) rema•ns the sctme as proposed. 

AUTH: 
IMP: 

33-1-Jll, 33-lB-2:35 and 33 ~2 904, MCA 
3l·JS 303, :n 18 23~, and 33 22--901 ttn·ough 
33-22-924, MCA 

3. A pub1ic: hearinq on the proposed rules WdS held on 
May 17, 1996. One person attended r.he heariny One person at 
the hearing submilled data, viAws, and arguments on somP of 
the proposed rules. In addition, there were three wr·itten 
submissions ot data, views and arguments. The agency has 
fully and t.ho1·oughly considered all or-al and written 
submissions received respecliny the proposed rules and 
responds as follows: 

COMMENT REGARDING RULE 6 !j SOJill 

COMMENT· The Omnibus Hecunc1lial ion Act ol 1990, Public Law 
101-508, enacted on Novembel ~}' 11_)90, requites t.hat. ~xcepl ions 
to the applicctbllity c~nd scupc> ot the "ubchapler be specified. 

RESPONSF- The aqt:!IH.:y .t:l!V lSt::'0 I he 1-u 1 t: to comp 1 y with ft.:=d~ r ctl 

Jaw. 
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COMMENT REGARPING RULE 6 6.50'7BI21 

COMMENT· Rule 5078(2) should be amended to comply with the 
requirement of Public Law 101-SOB to specify exceptions for 
open enrollment of medicare beneficiaries. 

RESPONSE· The aqency revises the rule to comply with federal 
law. 

COMMENTS REGARPING RULE 6 6 508(41 

COMMENT; Pub] ic Law 101-508 requires t.hat the provisions of 
rule 6.6.508(4) apply to policies issued prior to the 1993 
effective date of the rule, which was September· 30, 1993. 

RESPONSE; 1~e agency revises the rule to comply with federal 
law. 

COMMENT; The agency should include the following language in 
rule 6.6.508(4); "In meeting the tests in (a), (b), and (c), 
and for purposes of attaining credibility, an insurer may 
combine PXperience under policy forms which provide 
substantially similar coverage. Once combined form is 
adopted, the insurer may not separatP the experience except 
with the approval of the commissioner." 

RESPONSE· The agency declines to make this change for the 
reason that it would conflict with 33-22 906, MCA. In 
addition, the suggested change is not yet approved by the 
federal government. When a change is approved at the federal 
level, the commissioner will review the federal regulations 
and make further tule changes as appropriate. The comment 
also fails to define what the potential criteria would be for 
the ''combination". 

COMMENT REGARDING RULE 6,6 SOBA 

COMMENT· The acceptable format for the form number described 
in rule 6.6.508A(1) (b) is unclear. 

RESPONSE· The requirement to include the plan letter in the 
form number is for consumer information and administrative 
clarification and tracking. The lette1 may be printed 
anywhere in the form number. The rule is revised to clarify 
the r·equ i remE-n t_ , 

COMMENT REGARQING RULE 6 6 509 

COMMENT· Public !.aw I 01- ')08 requ i 1 PS c·hanges to t· he language 
of rule 6.6.509, specifically; the deletion of "other than 
incidentally" and "by t·eason of aqc•" in rule 6. 6. ')09 (6); 
language to specify the exact !o1~1at of rile "buyers guide" 
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described in the rule", .cmd lan9uage to ccmtunn to the NAIC 
Model Regulation 1e<Jdl~d1ng disclusut~e of policies which 
duplicate Medicare. 

RESPONSE; 
law. 

The agency rev1ses the rule In comply with federal 

COMMENTS REGARDING RULE 6,6 ~10 

COMMENT· The langua9e and type size ut tlw "Stat.<ements" Hl 

rule 6.6.510 must be chanqed to contonn with the requit<c>ments 
of the Social Secut·ity Administrdt.ion Act of 1994, !Jublic Law 
103-432. Public Law 101-':>08 requires that the "Statements" 
include specific 1eference to Qudlified Medicare tleneticiaty 
and Specified Low Income Beneficiary programs. 

RESPONSE· 
law. 

The agency revises the rule to comply with federal 

COMMENT· The pt·opused chdny<" tu the> languaqe ot the 
"Statements" in rule 6.6.Sl0 would reqtnre changes to tile 
application torm_ A January 1, 1~9·1, implement.at ion date 
would allow companies to deplete curtent supplies of 
applications. 

BESPONSE; 
have made 
effective 
companies 

/.'though most companies wiLh multi-state 
thi:; chanye, the agency agrees to provide 
date ot ,Janualy l, 19'J'7, for· this rule to 
tu deplete current application supplies. 

COMMENT REGARDIN(; RULE 6,6 ~11 

pr"ClllUCt S 

drl 

a1low 

COMMENT· The deductible and coinsurdnce amounts li"ted in the 
charts descr·ibing plans A through J in rule 6. 6. O.ll must be 
updated to reflect the new amounts established by federal 
regulation, effective on January 1, 1996. 

RESPONSE· It will be necessary to amend this rule each year 
when the deductible and coinsurance amounts are updated in l.he 
federal register. In order to facilitate the annudl amendment 
of this rule, the rule is revised to list. separately the 
deductible and coinsurance amounts published in the tederal 
register. The char·ts describrnq plans A through J are t·evised 
to reference the applicable new rule sections, instead ot the 
actual dollar dmount. Each referenced rule section should be 
replaced by the con·ect dollc~r amount when printing the c:hart. 

COMMENT REGARDING RULE 6 6,:.1:. 

COMMENT; The proposed amendment. t.o rule 6.b.51S(l) (._,) 
concerning u.ser fees shuuld bt"' c·1arif it:.rl. 

REt,;PONSl!:: The dgt.:ncy ('l)/1<.'111~> ...:ttld lt:~vi;,.;~:~s thP lUlr_· 

accordingly. 
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COMMENT REGARP1NG RULE 6. 6 517 

COMMENT: The effect of the proposed amendment to rule 6.6.517 
on agent incentive for sales and other compensation 
arrangements is of concern. 

RESPONSE: Public Law 103 432 requires the amendment, and it 
protects the consumer against unnecessary policy replacements. 
Therefore, the agency amends Lhe rule as proposed. However, 
in order to ease the effect, the change will not be effective 
until January l , 1997. 

COMMENTS REGARDING RULE 6.6.519 

COMMENT: The proposed change to Rule 6.6.519 imposes 
requirements for new forms. Implementation should be delayed 
until January 1., 1997. 

RESPONSE· The agency agrees to provide an effective date of 
January 1, 1997, for this rule. 

COMMENT· Public Law 103·432 requires language to be deleted 
in Rule 6.6.SJ9(l) (c). 

RESPONSE: The agency revises the rule to comply wilh federal 
law. 

The language in Rule 6.6.519(2) (c) is changed for consistency. 

COMMENT REGARDING RULE 6.6.521 

COMMENT· The proposed change to rule 6.6.521 imposes 
requirements for new forms. Implementation should b•' delayed 
until January 1, 1997. 

RESPONSE: 
January 1, 

The agency agrees to provide an effective date of 
1997, for this rule. 

4. Rules 6.6.510, 6.6.517. 6.6.S19, and 6.6.521 are 
effective on January 1, 1997. 

MARK O'KEEFE, State Auditor 
and Commi ss·ioner of Securities 

B 

Cer·titied to the Secretary of Stale this ?th day of June, 
1996" 
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BEFORE '!'HE STATE AUDITOR AND C'OMMISSIONER OF 
lNSURANl'E OF THE STATE OF MONTANA 

ln Lhe matter of the adoption ot 
new t'Ules implementing medicare 
selecl policies and certificates. 

CORRECTED NOTICE OF 
ADOPTION 

TO: All Interested Pet,ons 

1. On January 11, 19'!6, the Department. published a 
notice of public hear·ing dl piige 9 of Lhe Montana 
Administrative Register, Issue No. l, on the proposed adoption 
of new rules implementing medicare select policies and 
certificates. On April 4, l9Y6, t.he Department published the 
notice of adoption at page 907 of the Montdna Administrative 
Register, Issue No. 7. 

2. The not Ice ot adoption i ncclt rect.l y numbered the 
sections in rule 6.6.613. The corrected rule amendment reads 
as follows: 

(Rule XIII) 6.6 613 PROViSION FOR CONTINUED COVERAGE 
(l) throu<Jh (3) Same as p1oposed in notice of healing. 

New section (2) n•mains the same as proposed in Ute 
notice of adoption, bul is renumbered (4). 

AUTH: 33 22 904 dud H 22 90S, MCA 
IMP: 33 2:1. 90\ tl11~uugh 33·22-924, MCA 

] . Replacement pciq:e!:) foe the corr-ected notice ot 
adoption will be submitted to the Secretaty of State on June 
30, 1996. 

By, 

Mark O'Keefe 
Stdte A ditor and 

Commi =;:of '"'(:?c-

Gary L. 
Rulees 

Insurance Commissionet 

Certified to the Secl~tdry ut Slate litis ~th cldy of June, 
1996. 
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BEFOHE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
Rules 6.6.1101 through 6.6.1104 
and 6.6.1110 pertaining to Credit 
Life and Disability Insurance 

TO: All Interested Persons. 

NOTICE OF AMENDMENT 

1. On April 25, 1996, the state auditor and commissioner 
of insurance of the slate of Montana published notice of public 
hearing on the proposed amendment of Rules 6.6.1101 through 
6.6.1104 and 6.6.1110 pertaining to Credit Life and Disability 
Insurance. The notice was published at page 955 of the 1996 
Montana Administrative Register, issue number B. 

2. The agency amends Rule 6.6.1104 exactly as proposed. 
The agency amends Rules 6.6.1101 through 6.6.110) and 6.6.1110 
with the following changes: 

6.6.1101 CREDIT LIFE INSURANCE ·ACCEPTABLE RATES 
Ill 1emains exactly as proposed. 
(a) f'ol" eieel"ea .. ifl"J terRI e>'eeiit life if'l,.ttraAee, si.A<Jle 

p•emittm rate" pel" $100 ot iAitial iAseateaAess repayable iA :2 
equal meHtkl 1 iH,.tallRief'lts eittriA"J tke pe>iss sf eooel"a"Je. l1 
premiums are payable on a monthly outstandin9 balance basis the 
rate is $ 80 per month per $1.000 ot outstandin9 insured debt on 
sinQle life and $1 40 per month per $1.000 of outstanding 
insured debt on ioint life. 

(i) SiR")'le life $. 48, 
(ii) JsiRt life ~.G8. 
(b) For <ieereasil'1~ ter111 ere.!it life iAstnanee, 11\0f'II:Hly 

pl elllittlll Yates per ~1, 999 sf otH:staREiifl~ ealaHee, .. hel"e the 
iRitial it~<iebteaf'less is Yepayable iH lZ! eqttal iRsEallRieHtB 
eittl"ifi<J tke perioei sf eo•,·el"a")'e. If the premium is char9ed on a 
sjn9le premium basis. the rate must be computed according to the 
followinQ formula or according to a formula approved by the 
commissioner which produces a rate which is substantially the 
same as the rate moduced by the followin9 formula· 

(i) Sin~le life $.62, 
(iil Joiftt lHe !$.93. 

v ---
1 +(dis) 
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S.,._.= Single £)remiqm rate LJer $100 of initial nedil life 
insurance cove.r.age. 

Q.,._.= S 80. the 12rima facie credtl J ife u";urance LJremium 
rate for monthly outotandiow balanGe cuyergye from 

.1!1__,_ 

1,---=o The scheduled amoum of iwour.Jm'"' for mouth t 

1 1~ Initial amount of insurance Fox a nel insurance 
£)olicy. I, CQua.ls the initial windLJa.l balance ot Lhe 
.llill.._ 

dis . 0036 re£)resenl ing an annual discount rate ot 4% for 
interest vlus 4% f01 mortality 

n ~ The number of months i t1 the Lerm of the lrwura.nce. 

(c) Fet· le••el tenft credit l He insutaflce, 9in~h. pre"oittrft 
rates pet $199 of iRitial iRtiebtedness repayable in 12 equal 
IIIORthl) installffients dttfirt"! the pedod ot eooera9e. The LJremium 
rate for joint credit llfe coverage must not exceed 1.75 ~ 
the permitted single credit 1 ite rate. 

(i) Bin"!le life $.'?4, 
(ii) JeiRt life $1.11. 
(2) remains the same. 
(3) Bin~le premittlll rates fet indehtedne9s tepa)able in 

installffleflt5 etfiet tfian 12 in tluffihe•· shul l ee l/12 et the ueove 
~u111 rate flltJlti~lied by tfle HtJffihe.- ot full fiiOnths ~ 
perie~ of ih~ebtedrtt~s. PreMium raLcs for CFedit life irlSMratlce 
net eeoer·ed ttRder (1) of this r·ule "hall he the aetuatial 
equioalent ef rate" eotahli91£d e, that suboeetieR. 

AUTH: 
IMP: 

3 3 21 - lll , MCA 
33 21 205, MCA 

6. 6 1102 LIMITATION QN PI<ESUMPTIQN OF REASQNMLI::NESS 
(1) and (2) remain exactly as proposed. 
(3) If the policy is issued beyond the age limits 

established in the policy due to misstatement of age ot the 
debtor, (2) ef this tttlc will al"ply un equitable adjustment of 
oremiums or of beoetits must be ma.de u:; provided by the policy 

(4) remains exactly as proposed. 

AlJTH: 
IMP: 

>l 21 - l l J , MCA 
J3 .. 21-20!:>, MCA 

6 6.1103 CRELll'l' lWiABILITY INSURANCE ACCEPTABLE RATES 
(1) and (2) remain the same 

The proposed table folluwlnq (2) is deleted in i.ts entin•ty 
and is replaced by the followlnCJ tdble 
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~l.lmb.:t Qf ~QDt.:ttQaclive !lem:lit:> Eet.t:Qa~tiYe !l.:net:it:. 
~ 

in lllbicb EliroiaatiQD E.:l:iQd liai.tin~ b;::t:iQd 
iadebtedue:.:. 
iiiii ~:eJ;la~atlle 2:JW: ~ ~ 2:JW: ~ ~ 

6 Ql: l.:::os .s..L..5..5. Sl.N .s._Q__.__U S2.....li. ~ ll.....ll 
]_ ....Lll ----L.Q2 ____O_.A2 ___2_._22 ___L_2l _LlJ2 

.a __L_fLZ _L_l.5_ ____Q_._5_J_ _2_._2_ll. _l_._2_1 --L.4.2. 
1 ____l._._D .....L..Z..l ~ ____2__,_3_i ......2........ __1_._52. 

l..Q __L_l__2 ___L_2_2 ~ ___2_._i_Q ___2__._Q2. __l_._!& 

ll __l_._fl_5. ~ __Q_,_]__l __2_._i.fi_ __z._.n ___l_.__6.i 

12 ___L_2l ---L..l.2 ~ ___2_._.52. ___2_._2_l _L]_Q 

u ~ __l_._1_5_ ~ ~ _Lll --L1.6. 
ll ___2_,__Q_l _L_5_l ~ ___2__._2_i __2_._]_,i __Ll!2 

1.2 ---L..Q..2. __L_5_]_ ....Q...!l.5. ___42Q ___2_._.l2_ .....L..!lJl. 
lQ ____2._._ll _LJL1 ....L.Ql ____2__._26_ ~ _l_._2.i 

l.1 __2_._ljj_ ~ _L_Q_I __2_,__62 ___2__._5_1. _2._._Q_Q 

1.6_ __z_._.n _1_.__15_ ___L_U ....LJi.a __2_._5_!! __L_QJi_ 

l1 _Lll __l_.jll ---L.l.1 ~ ___2__._2_i ____2._._ll 

2..Q ---2....]2 __L_ll_1 --L..2.5. _]_._QQ __l._._]_Q .....2.....lJi 
.ll _2_.._1_1 ___l_._ll ___L_ll __.J__,__Q__Q_ ____2__._26_ ___2_._2_l 

22 ~ _L_ll __L_..l_1 ___;)__,_12 ~ ---<:......n 
;u ___2_d2 ~ ~ __1.....lll. __2_,__j)Jl_ ---2....]2 

2.1 ~ ____2._._ll ____l_._1.1 _l__._ll ~ _2__._l1 

~ ~ _2_._1.1 ~ _l...1..Q ~ __.2_._12 

2fi __2__,__6_.1 ....2.....2.J. ....Lll ____3__.,_J_Q .....J...Ja ___2_,_1.1 

n ~ ____2__.22 __l__,_6.l_ ____L._i2 ~ ___2_._.52. 

z.a ___2_._1_1 --.2.......3..5 ____l._._D _L.i.ll. __.i_.:_li ~ 
21 __2_._1_8_ __2_._il ---L..12 ~ __3__._U. __2__,__6_.1 

1.Q_ __2_._lU_ ___2_,_1.1 __l_._fl_5. __l.._il .....1......2.. ~ 
.ll __2_._ll_6_ ~ ___L_2l ~ _l...1..Q ___2_._1_1 

12. ~ ....2....22 ~ __J__,__]_l ~ __2__._]__a 

1..1 ~ ___2_._2_5_ ___2_,__Q_l _L1_2_ __1_._iQ __2_._lU_ 

ll .....J...Ja _2_._1_1 __L_QJi_ .....l...ll ___l_._1_5_ __2_._ll_6_ 

12 _l._.__Q1 __2__._ll ____2._._ll J..J!.6. ~ ~ 
.l2. _.l_._ll __2_._lU_ ___2_._ll ____L_ll ____3_...5..5. ~ 

n ~ _2_._8J). _2_._2.l ~ __l.._il __L_Qi 

.l!! _l__._ll ___2_._ll --2.....2..1 ____L_Q_Q ~ _l._.__Q1 

11 ____.L_.ljl ~ ___2__.__:U ___1__.__0_1 ____3__._2l __.l_._ll 

.4Jl ~ ____.Lj)j_ _2...12 ___i_.__Q2 _L1_2_ ~ 
il __L~ ~ __.2_._12 __i_._U ___3__,jlJ. .....1......2.. 
12 __1_._1_5. __.l_._ll ___2_,_1.1 ___i_._l.1 J..J!.6. _l...1..Q 

tl ~ ---1...lJl. ~ ---L2l ___1_._ll ~ 
ti ~ _3__._U ~ __i__._2_Q ~ _l_._ll_ 

1_!2 ___1__.___5_.6. ____1_.2]_ __2_._6_Q_ __i_..J_Q ~ ___l_._1_5_ 

ll ~ ___,L_ll ___2__._2_i ___4__._1_i _i_._Q_,l ~ 
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t:ll.lrn.bsa: Qf NQn:t-~!.: L QGrt. iYe ~!i:DJ.>t it~ Eetl.-Q!3~t. iYe ~en~t.itii! 

~ 

.i.n lilbi.cb t:l.imin~t.iQu l:'e<ind ri~itiog £sa:.i.Qd 
imietAr.:dur.:Oi~ 
.i.5 B:i;1!3~<0I.1l!: ~ ~ ~ ~ ~ ~ 

li SJ.........6.]_ llJi, ~ a....l2 a..M ~ 
iii __L2l __l..iQ ___2_._Ll_ --...L..1l ____L_U _l._il 

i2 ~ ____1_._ll 2.IL ~ ____L__lJi_ ~ 
2Q ____3__.__22 ___)_,_lii ~ ____1_..!& J_._ll __.L_fLi. 

5..1 ~ ___l_._!i,l_ ~ ~ ~ ___3__._1]_ 

u __.L._ll_B_ _l.2Z ~ __i_.__!U _1...22 ___l._2fi 

;.Q_ ___)__._22 __l_._il ____2_._2i J_,_f& J.....ll .......l.....a2 
21 ____.1_.._2_1 ~ ~.:.! ____1__.__ld ___L_.lli ~li 

25. ___i_._lill __1_._.2_2 ~ ___1_.JU ___i_._tl _l..._ll 

!iQ ___i_._j.)_1 ~ ~ ___1_._]_Q. ~ ~ 

':U __L_Q'I ~ ____1_._Q_2 j_._21 __L_1_ll_ ~ 

.5Jl. ~ ___.L22 ___l._l2_ _L_Il ~ _1_._Q_l 

5..:1. ~ ~ ___3__._li. _LjU ~ ____i_._Q_8_ 

Q.Q ~ ~£. ____i_.l2 ___i_._M ~ ____L_U 

Jil --.L..2.2 ____1_._!l_Q _l_._2_.l_ __i_.jljl ---'LJl2. ___i_.__l5_ 

5i.l ___1_.2J/_ __)__,_;U_ ~ ~ ~ ~ 
Q J_._ll ~ _l_JQ ___1__.__!l_i ___j__._£.2_ _L_22. 

.2..1. ~ ___i_._lill ~ ____i_.__2.6. ~Lll ___1_.2J/_ 

£..5. __L.12 ___1_._ll_l ~ ____5__._Q_l ~L.Th ~ 

£.£. ~ ___1_._Q_1 __1_._1_Q ___5__.__Q_5_ _1......::!.2 ~ 
121 ~ ~ ~ ___5__._Qjj_ __L]_2_ ~ 

f& ~ __L_U _L_li _5_._12. J...Jl..Q ___1_._.l_ll_ 

2.2 ~ ~ ~ ~ ____i_.Jl_!t _L..i.Q 

]JJ_ ~ ___3__._1_1 ~ __5_._.1..8. -.1......2J. J_._U 

ll ~ _L2_Q ~ ~ ~ _L__1_5_ 

ll ~ _4_.22 __l_._il ~ ~ __L_1_ll_ 

n __i.....ti ___L22 _L_Ql __5_._2jl_ _2,jl2 ~ 

ll J_._M _L.ll ~ __5_._l.Q_ ~ ~ 

15 _____L_!i_2 ___1_._lQ ___l_&li ~ ~ ~ 

1£. ~ J.....1J. ___L_]J,_ ___2_.__l£. ~ ___4_._.!& 

TI _i_._l1 __.1_._32 ~ ~ ___5...li __i.....ti 

:La __L_1i ~ ~ __5_._li ~ J_._M 

ll ~ _L..i.Q ___.L22 -.5......U. __5_._.1..8. ~ 

lUl ~ ~ ___L_lll ____5__._iQ ~ ~ 

il .__j__,_jl2 ___1__._12 J_.Jii ___2_._ill. ~ _i_._l1 

.a2. ___L_M _1.._i!i __j_.J!Q _2.2l ___5__._2..5. j_._21 

lLi _1_._!!.1 ___LU ___L_!.l2 ~ ~ ~ 

ll..4. ~ ~ ~ ~ ____:,_._j_Q ___1_.._bl 

~ _1~ ~~ ~ ~_5__._.22 ___5_,_l,1 ~.i...JU 

.e.£. ___1_.21 ~~ _L2_l .i.Jil ___5_._lfi .. :L.Jl.i 
!D. _L..:Ll_ .'L..Ql. _.L:i:t ...2..Jl.1 ....2...JJi .. 'L.Jil 
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Number ot 
lllQiltM 

in which 
indebtedness 
is repayable 

Jll! 
~ 

211. 
.ll 
!1.2 
n 
ll 
~ 

2.!i. 
:n 
!1Jl_ 

~ 
l.Q_Q 

lll.l 
l..Q2. 

lQl 
l..Q..i 
il2 
.l.Q_Q 

l.Q1 
lQ.e. 

l..Q2_ 

ll.l2 
ill 
ll2. 
.lU 
.lll 
ll.5. 
.lli_ 

ill 
l.ll 
~ 

Ui! 
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Nonr,etroactive Benefits 

Elimination Period 

~ 
~ 
___2._Q2 

~ 
__5_._QJi 

~ 
__5_._ll 

~ 
__5_._11 

~ 
___s_._u 
_2,_ll 

~ 
__5_,_22 

__5__._41 
____5_,25_ 

___5_.2_1 

~ 
__5_.__lQ 

__2._12. 

__5_,__H 

~ 

~ 
__5_._ll 

___5_._U 

_5_._12 

_2._ti 

~ 
__5_._11 

~ 
~ 
__5_._i2 

~ 
__5_._!U 

li..::.d.n' 
SLll 
~ 

~ 
_L_ll 

__1_,_ll 

___i_JJi_ 

___1_._22 

~ 
~ 

~ 
__i_._ll_f! 

~ 
__L_!U 

___i_,JU_ 

~ 
__1_,2_6_ 

~ 
_5_,__Q_Q 

__5_._Ql 

__5_,_Q_J_ 

~ 
__5_._QJi 

__5_,_QJi 

_5_._l_Q 

~ 
__5_._11 

~ 

~ 
_5_._l_1 

____5_.ll 

_2,_ll 

_2._U 

___5_._2_Q 

~ 
~ 
___Lj)_i 

__4__,_QZ 

__L_ll_2 

~ 
___i_.__lZ 

----L..ll 
___1_._l2 

__i_._li 

___i_._U 

__i_._ll 

___i_._22 

_1_._2_i 

~ 
----L21 
~ 
_i_,_,U 

~ 
__i_.__ll 

___1_..1.6. 

__L_3_li 

__i_._.li 

_i_._il 

__1_._0 

___i_._i5. 

__i_._iji_ 

~ 
___1__._12 

__i_._2Q 

_L_5_l 

_L_5_l 

~ 

~ 

Retroactive Benefits 

Waiting Period 

~ 
~ 
....!i.Ji.2 
__5_._12 

~ 
__5_._1!i 

~ 
__5_._1_2 

____5_,JiQ 
___s_.n 
__5_.M 

~ 
___5_._ll_7 

~ 
~ 
___5_._22 

__5_._ll 

~ 
_s_._:n 
~ 
__h_Q_l 

__6_,jU 

~ 
__6_._ll_2_ 

___ti_.._QJj_ 

~ 
__6_._U 

___2_,_U 

_&_._ll 

~ 
~ 
_Ji_.li 

~ 
___2_._lil 

li..::.d.n' 
~ 
__5__._U_ 

~ 

~ 
__5_._i2 

__5_._!U 

__5_._5]_ 

~ 
___5_,_5_2 

___5_._5_6_ 

__5_._!& 

___5_...il 

_.5._,__Q 

~ 
___5._._6_1 

~ 
__5_J_Q 

__5_._12 

____5_._ll 
__5_._1!i 

~ 
__5_._1_2 
____5_,JiQ 

___s_.n 
~ 
____5_.__62 

__!Lju_ 

__5_._llji 

___5_._li2 

~ 

~ 
___5_._.ll 

__5_,_22 

~ 
~ 
~ 

~ 
__i_.JU 

_5_,__Q_Q 

___2._Q2 

~ 
__5_.JU 

__5_._ll 

~ 
__5_._U 

~ 
___s_._u 
____5_.ll 

~ 
__5_,_22 

__5__._41 

____5_,25_ 

__5_._21 

~ 

~ 
--5_,_,U 

___5_._.3_4. 

~ 
~ 

~ 
__5_.._ll 

__5_,_12 

__5_,_12 

____5_._il 

~ 
__5_._1_5_ 

~ 

( 3) If J;>remiums \U:e F;aid on the basis of a );lremium rale 
);lei' month J;>er $1.000 of outstanding insured gross debt. this 
J;>remium rate must be computed according to Lhe following formula 
or according to a tormula aJ;>);lroved by the commissioner which 
J;>roduces a rate actuarially consistent with the ap9licable 
single 9remium rate in (2l ; 
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lOSP 
OP ~ " 

" tfv' lx (n-t+l)] 
t I n 

v--------
1 • (dis) 

Sl'.n " Siugle ~remjum rate ver $100 ot initial w;;;un::d debt 
re~ayable in n eg:ual monthly installments as shown in 
l2_L_ 

ill'n = Monthly out;;;ta.nding balance premium rato• ~er Sl. OOQ, 

n The numbe1- ot mouths in l ht-' term ot Lhe insyL;ance. 

dis - 0033. re~resenting an annual duwount rate o! 4% fen 
interest. 

(~i) The prerniLHrt rat.eH for joint Cl'edit disability coverage 
shall not exceed -l----rH.LJ! Limes the pennil:ted single credit 
drsability rate-

(-45_) Premiums payaale otho- tha.,for credit disabJlity 
insurance which are ~dyable on a s±Rgle 13l:'Cffll:ttm basi:::; llQl_ 
specifjed in this rule eft or t-a-t- which coyer benef1to on a basis 
diHeteftt than illustr·al'ed aeooe,not specified in thi~ 
<Hffi-H=-t be actuarially consistent with the a£.e¥e rates 
specified in this rule. 

(5) remains the same but is renutnbt•red (6). 

AUTH; 

IMP' 
33 2 1 - J 1 1 , MCA 
33 21-205, MCA 

6 6 lll 0 AffflCIE'A'fliU LOGS Bl\1'10 OF "CbAH1S HICUHRBD" l'O 
' 1PR611Illf4G 6A."li!60" OF NO'f LBSfJ 'f!WI Gllil'Y PBRCSN'fDETERMINATION OF 
REASONABLENESS Of BENEFITS IN RELATION TO PREMIUM CHARGED 

(1) As a aa,.ie te"l of the reasonableflese of tfle tLlation 
ef aenefits tO !'ll"effiictffi, the <llttieipateci lo:'!O ··atio Of "claiRtS 
ineurred'' te 11pref!\iurfts can~ecl" tliUDt be ut least 60~ .Benefits 
provided by credit insurance l,?Ol icies must be n;asonable in 
relation to the ~rernium charged This requirement. is sat is tied 
if the ~remjurn tale charged develvl)s or may l.>e reasonabl:y 
expected to develov a loss rat w vf nol less, than the minimum 
loss ratio required by this rule. 

(a) The minimum los" ratio is defined as follows: 
ill Credit disabilily insurance __ 25_1_;_ 
(iil Credi~insuz2Hlcf~ 38~ 
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J..bl The rates established in this sub-chapter and rates 
filed and a~proyed J;>Ursuant to ARM 6 6 1107 will be presumed to 
satisfy the loss ratio standards set forth in this rule. 

{2) Creditor. agent and general agent comvensation must 
not be more than a combined total of 37.5% of the net written 
J;>rima facie premium 

l<l.l For the pur-J;>ose of ( 2l . J;>rima facie J;>remium means 
premium using the premium I"ates set out in ARM 6. 6 ll01 and 
6 6 1103' 

(ri) lf tfie tetal e~treAE eM~eetee eM~eABeB (iAe}~eiR~ 
aeeJt~iai:tieR en~el'laea) eneeed Hl'll ef tke l'temi~"' aellalf,a,n 
insurer's loss ratio is less than the standards set forth in 
this rule this will be considered prima facie evidence that the 
insurer intends to write credit business at a loss ratio not in 
compliance with these rules. The insurer will then be requir·ed 
to: 

(a) Reduce the premium rates as needed to produce an 
anticipated loss ratio e£ at least GO~ which satisfies the 
standards in this rule, and file these rates with the 
commissionP.r; or 

(b) l'myide to the commissioner an actuarial jystification 
to demonstr.a.t..e.Sftew why the premium rates currently filed should 
not be reduced. 

AUTH: 
IMP: 

3 3 - 21 - 1 l 1 , MCA 
33-21-20!>, MCA 

3, A pub] ic head ng on the proposed rules was held on 
May 15, 1996. Fifteen persons attended the hearing. Eight 
persons at the hear· ing submit ted data, views, and arguments on 
some of the proposed rules. ln addition, there were thirty-four 
written submissions of data, views and arguments. The·agency 
has fully and thoroughly considered all oral and written 
submissions received respecting the proposed rules and responds 
as follows' 

COMMENTS REGARDING 6 6 1101 

COMMENT· The single 1 ife, single premium credit life insurance 
pl'ima facie rate should not be reduced from $.60 to $.40 per 
$100 of initial indebtedness repayable in twelve equal monthly 
installments. The ratE" of $.40 per $100, coupled with a 60% 
loss ratio requirement, would leave only $.16 per $100 per year 
to cover expenses. Instead, the new rate should be derived 
through a component. rating approach based on actual and expected 
claims and expenses. 

RESPONSE; The agency concurs, and revises this rule by replacing 
(1) (a), (b) and (c) wilh a single lHe prima faciE' rate of $.80 
per $1,000 of monthly outstanding indebtedness and a formula to 
convert that prima facie rate into a single premium rate per 
$100 of init i.al indebtedness tor· any type of credit 1 ife 
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insurance, for any term of covt~ru.ye. This [HlrrkJ facie rate is 
actuarially equivalent to a single life single premium rate of 
$.S2 per $100 of initial ir~ebtedness repayable in twelve equal 
monthly installments. $.S2 is approximately the rale which would 
be derived using a component. rating calculution assuming an 
expected cla irns cost of $. 20 per irrsuced, expected general 
insurer expenses of $.08 per insured, investmerll lrlcOnle of 5% ot 
premium, taxes of 3% of premium, a limitation of total producer 
compensation to 37.~% of prima facie pcemium, and return on 
equity of 10% of premium. 1'he formula in the revised nde is 
from the Nationdl Association of Insurance CcJrnrnissioner'S (NAIC) 
Consumer· Credit Insurance Model R<>gulGJtiurr. 

COMMENT· Lowering t.he curTent credit lite prima facie 1at.es 
could threaten insurer profitability and agents' livRlihoud. It 
would result in tighter underwriting and moce declinations of 
coverage, thu,; t·educi ng the availabi I i ty of credit insurance to 
consumers. Therefore, the credit life pr1ma facie rates should 
not be lowered. 

RESPONSE· The ag<>ncy declines to keep the credit life prima 
facie rates at the current level, but t·evises the rule to 
provide higher prima facie rates, derived from a component 
catinq calculation, than those in the proposed t"u]e. Since the 
cucrent rules provide insurers the righl to tile higher t·ates 
than the prima facie rates it they can acruarially justity such 
an action, lower- prima facie t-ates would not threaten insurers, 
agents, or consumers. 

COMMENT; The current credit life insux-dnce premium rat.e ot $.60 
per $100 of initial indebtedness cepayable in twelve equal 
monthly installments is fair, and reflects the average of the 
term life insurance cates from sixteen randomly selected 
companies. The credit lite pdma facie rat.Rs should not be 
lowered. 

RESPONSE· The agency declines to keep the credit. life pri rna 
facie rates at the current level, blJt revises the r·ules to 
provide higher prima facie rat.es t:han those in the propo,;ed 
rule. Though the new rates ace lower on the scale of the 
sixteen randomly-selected companies than the rates in the 
current. rules, they are fair based on the component-1-aLing basis 
through which they wet·e derived. 

COMMENT· The cucrenl credit 1 i fe prima LH.:ie rates are 
justified everr if ot.he1 c;tat"s have lower r·ares, because lhe 
accidental dedt.h rdte in M<Jntund is hicjht~t- than in states wjttJ 
ldrge pe1·centaqes of wh1te collc1r low ri~;k uccupatiuns. They 
should nol be changed. 

1\EseoNSE · The dgency d r ""9H'<-"s, 
hiqher pruna facie c:redrl". life 
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rating calculation, than those in the proposed rule. Montana's 
cumulative loss ratio at prima facie rates from 1992 through 
1994 for credit life insurance was 32.0%, significanlly below 
the national average ot 42.9% during the same time period. This 
indicates that Montana's credit life experience in rP]ation to 
the current prima facie rates is much better than the 
corresponding national experience. The new prima facie rates 
are expected to result in a loss ratio no higher than 38.5%, 
which is still better than the national credit life loss ratio. 

COMMENT· If the agency feels that prima facie rates should be 
reduced, the t·eduction should not be as steep as proposed. 
Future reductions can be made lat.er if il is deemed neceeJSary. 

RESPONSE· The agency concurs, and revises the rule to provide 
higher prima facie rates, dPrived from a component--rating 
calculation, than those in the proposed rule. 

COMMENT; The premium rate for joint credit life insurance 
should be higher than l.S times the permitted single credit 
life premium. One comment was that all joint credit life rates 
should equal or appr·oach an amount 2 times the single rate. 
Another comment_ suggested 1. "1':::! as an actuarially appropriate 
factor. 

RESPONSE· The agency agrees that a factor of l.S is too low, 
and revises the limit on the joint cr·edit life insurance ptemium 
to 1.7S times the permitted single ctediL disability premium. 
The claims cost for joint coverage is twice that of single 
cove1·age I but the qenera l insux,er expenses increase only 
slightly, .it at all, for joint coverage compared to single 
coverage. Doubling the claims cost and adding $.02 to the 
general insurer expenses in the component-rating formula used to 
calculate the single life, single-premium credit life rate 
results in a rate 1.77 times the single rate. Thus, 1.7~ is 
d!"emed by the agency to be an actuarially appropriate factor to 
apply to the single rate, and the rule is revised accordingly. 

COMMENT: The proposed monthly outstanding balance credit: life 
rates are not actuarially consistent with the single premium 
credit lite rates. They are appropriate for coverage periods of 
only 13 months, while the average coverage in the credit life 
market is in the 42-48 month range. Also, they do not take into 
account the time value of money. 

RESPONSE· The agency concurs, and rf"vises the proposed rule to 
provide prima facie rates, derived from a component--rating 
calculation, for single and joint covf"rage on a monthly 
outstanding balance basis and a formula which must be used to 
convert th~se rates to single pr~mi11m rates for any term of 
coverage. The formula takes into acco1mt both mortality and the 
time value of money, and will rf"sult in actuarially consistent 
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prima facte r"ates for any ter·m of coverage. Secl.i.on 1 is 
deleted, since adding the formula to th<c nrle makes this section 
unnecessary. 

COMMENT· 'l'he proposed level term tTedit life insurance r·ates 10 
(1) (c) are low compated ro •·rdinar-y lev<cl t_enn life insurance 
tates in the Montana market.place, and ,;lrould be increased to the 
aver·aqe rate char·ged for comparable coverage. Alter·nately, they 
should be increclsed by JO%. 

RESPONSE· The agency clgrees that the proposed level term u·ed.it 
life prima facie rates are too low. The rule is n•vised Lo 
replace (1) (a), (b) and (l') with monthly outstanding balance 
prima facie rates and a formula which must be used to convert 
monthly outstanding balance rates to single premium r·ate>s. This 
formula wi l1 apply t.o level ter·m credit life insurance as well 
as to decreasing Ler·m jnsurance, and will result in d ·rate which 
is actuarially consistent with the decreasing term credit lite 
insurance rates. Foe a twelve--month lodn, this results ill a 
ral.e 31% higher than t.hP proposed level t.e nn rate. 

CQMMENT· The propo,;ed language to be added to (1) (b) is 
unnecessary and confusing, and should not. be adopted. 

RESPONSE· The agency concurs, and revises the rule to eliminate 
the proposed language. 

COMMENT: When regulators reduce tat.es while imposing stricter 
reserve requirements on credit insurance than on term insurance, 
i l sends t.he message Lhdt c1-ed it. insurance is lesf? risky than 
term ir1surance for pLicir1g purposes but more risky tor· reserving 
purposes. 

RESPONSE: The agency disagrees that lowering the pr .ima facie 
rates sends a message that credit insur·ance is less risky than 
term insurance. Term lite insurance rates are not required to 
be filed for prior approval in Montana; therefore, it is unknown 
whether term life insurance sold in Montana is truly pr-iced 
according to the risk. The agency is revising the rule to 
provide prima facie rates which art> derived from a component. 
rating calculation, which does reflect the credit: life instn-ance 
risk. 

COMMENTS REGARDING 6.6.1J,Q2 

COMMENT: It. is unclear what. the arne>ndment.s to (1) (b) ace 
supposed to clarity. They appear to tdke away the insurer's 
option to limit. eligibdity due to aqe at the time the covel"age 
is elected or as ot a scheduled maturity date of the debt. 
Insurers should be permitted t.o limit elrgibilit y under either 
scenario. Also, the lcinqudqP- C(luld be rewr·itten to <-·la11ty thdr. 
1nsurers mdy termiocttt: coverag~~ whe:n a burrower lt!dche.s d 
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specific attained age in conjunction with open-end credit 
transactions, which often don't have a scheduled maturity date. 

RESPONSE; The agency declines to revise or eliminate the 
proposed rule amendments for the reason that the amendments do 
not take away the insurer's option to limit eligibility. They 
simply reword the text of the current rules for clarification. 
Insurers may have an age restriction in the policy as long as 
the applicable age is no lower than the ages specified in 
{1) {b). Nothing in the proposed rules prohibits an insurer from 
limiting eligibility under either scenario. Nothing in the 
current or proposed rules prohibits insurers from terminating 
coverage when a borrower reaches a specific attained age in 
conjunction with open-end credit transactions, since the insurer 
may define a scheduled maturity date. 

COMMENT; Insurers should be able to increase premiums enough to 
cover the increase in risk if they raise the age eligibility 
limitations from the minimum age defined in the rule. The 
limits on the allowable rate increase in the rule are too low 
for the extra risk incurred, and should be increased. 

RESPONSE; The agency declines t.o revise the proposed rule for 
the reason that the limits in the rule are appropriate based on 
the overall expected age distribution of insureds. If an 
insurer's actual experience demonstrates the prima facie rates 
adjusted for a raised age eligibility limit to be inadequate, or 
if the insurer can demonstrate that the age distribution of the 
insured population justifies a higher rate increase, that 
insurer has the right to file with the agency a request for an 
upward deviation in rates. 

COMMENT· Proposed new subsection {J) is inconsistent wi.th 33-
20-1203, MCA, and would encourage consumer fraud by giving 
insurers only 60 days to discover misstatement of age. 

RESPONSE· The proposed rule is not in conflict with 33-20-1203, 
MCA, since that statute applies to group life insurance policies 
which do not provide credit insurance coverage. However, the 
agency agrees that insurers should not be given a time limit to 
discover misstatement of age, and revises {3) to conform to the 
language of 33 .. 20-1203, MCA. 

COMMENTS REGARDING 6 6,1103 

COMMENT; The credit disability rates should not be changed. 
The current rates are fair, and lowering them could threaten 
insurer profitability and agents' livelihood, and reduce the 
availability ot crPdit insurance to consumers. 

RESPONSE; The agency declines to keep the credit disability 
prima facie rates at the current level, but revises the rule to 
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provide higher p:r:ima facie t'dtes than these in the proposed rule 
and to revise t.he slope uf tht• proposed ralet; to act uar ially 
match the risk to the rate. The agency cunsider·s the revised 
rates to be fairer Lh.:.tll t.he cur-:r·e-nt t"dt es in terrns of matching 
the risk. Since the rul<?s pr·uvide insur t>ts the 1 ight to tile 
higher rates than the prima facie r·at,,s it thtey can actuarially 
just ity such an act ion, lower· prima facie rates would not 
thr·eaten insurers, ageut s, or consumers. 

COMMENT· The current credit disability prima facie rate~j are 
justified even if othec states hdve lower rille:::;, because Montana 
occupations have a hiyher incidence of disalJility than 111 stdt.es 

with lar·ge percentages of white collar· low risk occupations. 
They should not be changed. 

RESPONSE· The agency declines to k8ep the CH!dit disability 
prima facie rates dL the currenl level, but. t·evises the n.de to 
provide higher prima facie credit disaLilily cates than those in 
the proposed rule. Montana's cumulative loss ratio at pr·ima 
facie rates from 1992 Lhcough 1994 for credit life insurance was 
51.1%, slightly below the national aver·age of 53.2% during the 
same time period. Th1s indicates that Montarld' s cr·edit 
disability experience in relation to the current prima facie 
rates is slightly better than the corresponding national 
experience. 1~e revised prima facie rates are expected to 
result in a loss ratio approximately equal to that ot the 
national credit disability loss ratio. 

COMMENT· The current slope of the credit disabi 1 ity rates 
should not be changed. The proposed rates maintain a relatively 
constant ratio between different plans at all durations; this 
does not reflect the relationship in risk as the coverage period 
incr·eases. Also, the pr·oposed rate changes are not supported by 
experience. The currenl ::;lope beltel- reflects the busines~5 
exposure. If a rate decrease is imposed, it should be a 
constant decrease to the rates in Lhe existing rul". 

RESPONSE· The agency agr<>f"S that the relatively constant ratio 
by duration in the proposed rules is not appropt·iat.e. However, 
the agency considers the slope of the rate schedules in the 
existing rules to be indppropriat.P. because the rates incredse 
linearly by duration, except tor a slight decrease in linear 
slope at 36 months duration. The risk does 1r1crease with the 
increase in coverage per·iod, but. the slope ot the increase in 
risk is not linear; it tends to level ott as the teun of 
coverage increases. Then,tole the "gency is revisiug the r·ates 
.in the proposed rulec; to 1·eflect dcecreasing ratios by dur·ation 
both between plans with diUerent w,dtin<J plc'riods aud between 
different kinds of plans with rPsped. to r·etroact1ve or 
nonretroactive benefits, and ll) ret1ect thfc' u=~lat1vc~ risk d.t the 
d.i f ferenr: durat. ions uf cover. d(Je. 
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COMMENT: If the agency feels that prima facie rates should be 
reduced, the reduction should not be as steep as proposed. 
F'ut.ure reductions can be made later if it is deemed necessary. 

RESPONSE· The agency concurs, nnd revises the rule to provide 
higher credit disability prima facie rates than those in the 
proposed rule. The revised rates are an average of 4. 4% lower 
than the rates in the current rule and an aver· age of 4. 8% higher 
than the rates in the proposed rule. 

COMMENT· The premium rate for joint credit disability insurance 
should be higher than 1 2/3 times the permi.tted single credit 
disability premium. Suggestions tor an appropriate factor 
varied from 1.8 to 1.9 to 2. 

RESPONSE· The agency concurs, and revises Lhe limit on the joint 
credit. disability insurance premium to 1.8 times the permitted 
single credit disability premium. 

COMMENT: The commissioner's staff recommends that this rule 
provide monthly outstanding balance credit disability prima 
facie rates. The prima facie rates in the table are single 
premium rates per $100 of initial indebtedness. They should be 
retained, but the rule should also provide prima facie rates per 
$1,000 of monthly outstanding balance. 

RESPONSE· The agency concurs, and revises t.he rule to include a 
formula which must be used to convert any single premium rate 
for credit. disability coverage to an actuarially equivalent rate 
per $1,000 of monthly outstanding balance. The formula is from 
the NAIC Consumer Credit Insurance Model Regulation. Subsection 
(4) is renumbered (~) and revised to conform to this change. 

COMMENTS REGaRDING 6 6 1104 

COMMENT· It is unclear what the amendments to ( 1) (b) are 
supposed to clarify. They appear· to take away the insurer's 
option to limit eligibility due to age at the time the coverage 
is elected or as of a scheduled maturity date of the debt. 
Insurers should be permitted to limit eligibility under either 
scenario. Also, the language could be rewritten to clarify that 
insurers may terminate covPrage when a borrower reaches a 
specific attained age in conjunction with open-end credit 
transactions, which oft.ten don't have a schedulPd maturity dat.e. 

RESPONSE· The agency declines to revise or· eliminate the 
proposed rule amendments for the reason that the amendments do 
not take away the insurer's option to limit eligibility. They 
simply reword t.he texl of the curTent rules for clarif.ication. 
Insurers may have an age restriction in the policy as long as 
the applicable age is no lower than thc> ages specified in 
(1) (b). Nothing in the proposed rules prohibits an insurer from 
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limiting eligibility under either scenarlo. Nothing in the 
current or proposed rules prohibits insurers from terminating 
coverage when a borrower reaches a specific attained age in 
conjunction with open·end credit t1ansactions, since the insurer 
may define a scheduled matU>ily date. 

COMMENT· Insurers should be able to increase premiums enough to 
cover the increase in risk if they raise the age eligibility 
limitations from the minimum age defined in the rule. The 
limits on the allowable rate increase in the rule are too low 
for the extra risk incurred, and should be increased. 

RESPONSE; The agency declines to revise the pcoposed rule for 
the reason that the limits in the rule are appropriate based on 
the overall expected age distribution ot insureds. If an 
insurer's actual experience demonstrates the prima facie rates 
adjusted for a raised age eligibility limit to be inadequate, or 
if the insurer can demon,~u·at.e that the age disldbut ion of the 
insured population just 1! ies a higher rate increase, that 
insucer has the right to file with the agency a request for an 
upward deviation in rates. 

COMMENTS REQARDING 6 6,1105_ 

COMMENT· No proposal has been made to delete the currcent 
exclusion for disabilities due to normal pregnancy. Deletion of 
the exclusion would have significant premium implications; but 
any such change would need to be adopted following the full 
required rule amendment procedure. 

RESPONSE; The proposed deletion is beyond the scope ot this 
rulemaking proceeding. However, 33·1 502, MCA, invalidates the 
portion of the rule which includes pregnancy undec allowable 
exclusions and restrictions of coverage; and any policy with 
such an exclusion or rest.dction would be subject to 
disapproval, in accorddnce with 33-21 · 205, MCA. The agency 
agrees that coverage of normal pregnancy has significant premium 
implications, and has taken that into consideration in the final 
determination of the credit disabillty rat.es. 

COMMENTS REGARDING 6 6 1110 

COMMENT; Basing prima facie rates on the loss ratio alone, and 
increasing the minimum loss ralio trom 50% to 60%, will threaten 
the solvency of insurers whose ma·jor line of business is credit 
insurance, will threaten insurance agents' livelihood, and will 
reduce the availability of credr t insurance to collsumer·s. A 
component-rating method which reflects actual and expt:.cted claim 
costs and expensea would benefit insurers, agents and consumers. 

RESPONSE: The agency agr"es to ddopt the component-ratinSJ method 
as an actuar.ially sound methud [or calculating premium rar.es tor 
ct-edit 1 ife :insurance, a.nrl revises t.he rule to replace the 60% 
required miulUILHn b.J~t; tcttlu with d r:equired minimun1 Joss .1:"<-ttio 
of 38.5%. The agency Js nnl adopt inq the cumponenl Idling 
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method for credit disability insurance, but revises the rule to 
replace the 60% required minimum loss ratio with a required 
minimum loss ratio of 55%. 

COMMENT; The limitation of total expenses to 40% of the prima 
facie rate is too severe. Instead, impose a limitation of 40% 
on front compensation, and include this limit in a component
rating approach. Change the language to specifically address 
commissions. 

RESPONSE; The agency agrees to revise the proposed rule 
amendment to eliminate the 40% limit on total expenses, to 
impose a limitation on compensation for both credit life and 
credit disability insurance, and to adopt a component-rating 
method for credit life insurance. The limit on total 
compensation is 37.5% of the prima facie rate. This provides a 
more beneficial premium rate for the consumer while allowing for 
a more generous compensation than would have been allowed with 
the proposed 60% loss ratio requirement or with the limit of 30% 
optionally included in the NAIC's Consumer Credit Insurance 
Model Regulation. 

COMMENT; The subsection now numbered (3) (a) would require 
insurers who do not meet. the new loss ratio standard to file for 
deviated rates, and would have different insurers offering 
different rates and commissions to the credit granting 
community. This provision would destabilize the credit 
insurance industry, and should not be adopted. 

RESPONSE· The agency declines to remove the proposed subsection, 
but revises it to apply to the new loss ratio standards in ( 1) . 
The agency does not believe that this provision will destabilize 
the credit insurance industry, since the proposed amendment 
mer·el y updates and clarifies the current rule. 

COMMENT· The commissioner's staff recommends that the 
subsection now numbered (3) (b) should be more specific as to the 
filing requirements for an insurer which charges rates exceeding 
the prima facie rates. 

RESPONSE; The agency concurs, and revises the subsection now 
numbered (3) (b) to require an actuarial justification to show 
that the insurer is in compliance with the rule. 

MARK O'KEEFE, State Auditor 
and Commissioner of Insurance 

By; 

Certified to the Secretary of srate this 7th day of June, 
1996. 
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BEFORE THE STATE AUUlTOR AND COMMISSIONER OF INSURANCE 
OF THE STATE OF MONTANA 

1n the matter ot the amendment of Rule,_; 
6.6.4102 and 6.6.4202 thnmyh 6.f;.4204, 
6.6.4207 and 6.6.4210 and the ado(Jtion 
ot new Rules 1 (6.6.4Lll) and II 
(6.6.4212) pertaining to tee schedules 
and the ContinuirHJ Education Pruqram 
foe Insurance Producers and Consultants 

NOTICE OF AMENDMENT 
AND ADOPTION 

TO: All Interested Persons. 

l. On April 2S, 1996, the .sLdte aud1tur and coJnmissiuner 
ot insurance of the stale of Mont ana pub! ishc•d not cct> ut public 
heal"i ng on the proposed umendment of Rules 6. 6. 4102 and 
6.6.4202 through 6.6.4204, 6.6.420"1 and 6.6.4210 and the 
adoption of new Rules I and ll pertaining to fee schedult'S and 
the Continuing Education Prugr·dnl foe Insurance Producel"s and 
Consultants. The not1ce wcJs published at page 96."l of t.he 1996 
Montand Administr-dtive R~g1ster, issue Ilutnbet ~-

2. The agency has amend<od Rules 6.6.4102, 6.6.4202, 
6.6.4207, 6.6.4210, and adopted new Rule I (6.6.4211) and new 
Rule II (6.6.4212) exactly as proposed. 

3. The agency has amended Rules 6.6.4~03 and b.b.4~04 
with the following changes: 

6 6 4:.! 0 3 COURSE SU!;lM r::;S 1 ONS (l) through (I) (IJ) remain 
the same 

(q) 
offering 

( 3) 

as proposed. 
written notification of additional dates oi 

to the department ~..i days in advance. 
through (15) remain t.he same as proposed. 

AOTH; 
IMP, 

3 3- 1 · ll.l and 33 17 1206, MCA 
3 3- 1 7 ·· 12 0 4 , MCA 

course 

6 6 4204 QUALIFICATIONS FOR !NSTRUCTOES (1) ttnuugh 
(J) (a) remain the same as proposed. 

(b) Has intentionalh· falsified documents filed w.i.th the 
commissioner; 

(c) Has inteutionally rnjsrepresPnted course approvdl, 
credit hour assignment, curriculum; or c:ontenl ut a course l.o 
students or prospective students; 

(3) (d) through (5) nemain the same"''' proposed. 

AUTH: 31 "l13 and -l1 17 1206, MCA 
IMP: 1 1 1 "I · l 2 0 3 and l l 1 7 12 0 4 , MCA 

4. A public.: hec11 inq Drl t t\4:'-'! fJI opos~..~d t ules Wd:::i ht~ld un 
Mdy lC, lY96. FouJtt~t~ll fH·""rs()n~;, illl'ltuJinq tlvP rnembett..i uf ttlt:! 
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Montana Insurance Continuing Education Advisory Council, 
attended the hearing. Three persons presented data, views, 
arguments, or written submissions. There were no other 
written submissions. The agency has fully and thoroughly 
considered the submissions received on the proposed rules. 
The following is a summary of the comments received along with 
the responses of the Advisory Council and the agency to the 
comments: 

COMMENTS REGARDING RULE 6.6.4202 

Public Comment 

Retain the definition of "hour• in Rule 6.6.4202(7). 

Adyison Council Response 

The advisory council recommends the rule revision remain as 
proposed. 

The rulf' is amf'nded as proposed. All references to which the 
definition referred have been deleted from the administrative 
rules and therefore there is no need for a definition of 
"hour• . 

COMMENTS REGARDING RULE 6.6.4203 

Public Comment 

Shorten the period of advance notification in Rule 
li.6.420l(l) (q) to 3 business days. 

Advisory Council Response 

The advisory council recommends revising Rule 6.6.4203(1) (q) to 
read •. written notification of additional dates of course 
offering to the department 3 days in advance.• 

A>Jency Response 

The agency concurs and revises the rule accordingly. 

Public Comment 

Amend Rule 6.6.4203(14) to include all sponsoring organizations 
as defined in ARM 6.6.4102(111 
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Advisory Council Resounse 

The advisory council recommends the nll e r'ev is ion rema. in as 
proposed. 

Agency Resvonse 

The rule is amended as proposed. This comment is add.ressed by 
amendments to Rules 6.6.4202(11) and (;.6.4203(14) (b) 

COMMENTS REGARDING RULE 6.6.4204 

Public Comment 

Add wording to Rule 6.6.4204 ("l) (b) dnd (c) to limrt the scope 
of the rule lo intentional action by the in:structol. 

Advisory Council Response 

The advisory council recommends revising I l) lbl and (cl t.o read 
.Has intentionally talsitied documents . " and " 

Has intentionally misrep1esented course approval, 

Agency Res~,Jonse 

The agency C<lllCUrs and n.ovlses t.ht' rule accur·dingly. 

MARK O'KEEFE 
State Audi t.or and 

Hy:~~ Gary L Spaeth 
Rules Rev.1ewer 

Certified to the Secretary of Stale this 7th day of June, 
1996. 
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BEFORE THE BOARD OF ATHLETICS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment, 
repeal and adoption of rules 
pertaining to athletic events 
and participants 

NOTICE OF AMENDMENT, REPEAL 
AND ADOPTION OF RULES 
PERTAINING TO ATHLETIC 
EVENTS AND PARTICIPANTS 

TO: All Interested Persons: 
1. On April 25, 1996, the Board of Athletics published a 

notice of public hearing on the proposed amendment, repeal and 
adoption of rules pertaining to athletic events and 
participants at page 969, 1996 Montana Administrative Register, 
issue number B. 

2. The Board has amended ARM 8.8.2805, 8.8.2901 and 
8.8.3301, repealed ARM 8.8.2807, and adopted new rule II 
(8.8.2906) exactly as proposed. The Board has amended ARM 
8.8.2804 and adopted new rule I (8.8.2808) as proposed, but 
with the following changes: (authority and implementing 
sections will remain the same as in the original proposed 
notice) 

"8,8.2804 LICENSING REQUIREMENTS (1) will remain the 
same as proposed. 

(2) All licenses shall expire ia aeeareaaee with ARM 
8.2.208 on December 31st of each year. 

(3) through (15) will remain the same as proposed.'' 

I (8.8.2808) UNPROFESSIONAL CONDUCT In addition to the 
provisions of 37-1-316, MCA, the board defines "unprofessional 
conduct" as follows: 

(1) through (6) remain the same as proposed. 
(i) through (v) remain the same as proposed, but will be 

renumbered (a) through (e) . 
(7) through (10) will remain the same as proposed. 

3. ARM 8.8.2804 is being amended as shown above because 
licenses issued by the Board of Athletics are not renewed; 
licensees apply for licensure each year. 

4. No comments or testimony were received. 

BOARD OF ATHLETICS 
GARY LANGLEY, CHAIRMAN 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, June 10, 1996. 
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BEFORE THE LOCAL GOVERNMENT ASSISTANCE DIVISION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the repeal 
of rules pertaining to state 
grants to counties for 
district court assistance 

NOTICE OF REPEAL OF ARM 
8.83.401, 8.83.402, 8.83.403, 
AND 8.83.404 PERTAINING TO 
STATE GRANTS TO COUNTIES FOR 
DISTRICT COURT ASSISTANCE 

TO: All Interested Persons: 
1. On April 25, 1996, the Local Government Assistance 

Division published a notice of proposed repeal of the above
stated rules at page 988, 1996 Montana Administrative Register, 
issue number 8. 

2. The Division repealed the rules exactly as proposed. 
3. No comments or testimony were received. 

LOCAL GOVERNMENT ASSISTANCE 
DIVISION 

BY, t!t~(. 111 CLzL 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, June 10, 1996. 
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BEFORE THE f10ARD OF PIJBLJ C EDUCATION 
OF THE STATE OF MONTANA 

In the mattet~ of rhe 
amendment of Te<1cher 
Certification 

NOTICE OF 
AMENDMENT OF ARM 
10.57.301 ENDORSEMENT 
INFORMATION 

To: All Interested Persons 

1. On 
a notice of 

Jlpril 25, 1996, the Board of Public Education published 
proposed amendment of ARM 10.57. 301 Endorsement 

on p<1ge 990 of the Montana Administrative Information 
Register, 1ssue #8. 

2. 1~P hoard has adopted the proposed rule as proposed with 
the follow1nq changes: 

10.57.301 ENDORSEMENT INFORMATION 
(1) through (~) will remain the same. 
( 6) But· h elementary and secondary t rc1ining to include student 

teachinq or appr·opr iat e wa1 ver are required for endorsement in any 
approvPd~ P-1.2 Pndor~Pment ar.:•a. 

(a) A ("lcu~s l Ol :~ cer·t-lfJ('ate may be endorsed in special 
education K----:1--J- L_..l.l with pro(Jrom prt>pdL·Jt.ion .;:1t the elementary or 
seconddr-y lt:_'VE-~15 1 o:r 11 hcJldncPd *-4-rl- Lll prog.ram of comparable 
prepa rd t· Jon. 

(7) throuqh (l0) rem/Jlrt the f.,CJJlle. 

AUTH: Sec. 20 .2 121 MCA IMP: Sf'<". 20 4-102 MCA 

3. At the p11blic hearinq which was held May 23, 1996 three 
persons test if i f'd c~s proponents and one person as OI'J;·Onents. Two 
proponents and one opponent submitted written cununents. The 
proponents stressed the importance of adopting the rule because of 
the lughly skilled prof<"ssionals t~hat are unable to be endorsed in 
Special Educat iurr. Opponent objections were that the ramifications 
of such a c:hanqP wa,; not c:!Par. ThE> board considered all statements 
and d<'ternnnerl t·hdt the need for this amendment outweighed the 
possible ptoblerns thc1t miqht be encountered. In addition, the board 
adopted the r·ecornmendat 1on to chan9e K~l2 to P-12 as it relates to 
special education e11dorsement. 

Uf_~ 
Wdytl<e Burhdnan, Executtve Secretary 
Board of Publir Education 

Cer-tified t.o t!Jt"• ,(;L'(_·r~·I,JJY ut Statt· on 6/LO/g6 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the 
adoption of new RULE I, the 
amendment of ARM 
24.11.315, 24.11.316, 
24.11.318, 24.11.325 and 
24.11.820; and the 
repeal of ARM 24.11.332, 
24.11.821 and 24.11.825, all 
related to unemployment 
insurance case procedures 
and employment status i>Jsues 

TO ALL INTERESTED PERSONS: 

NOTICE OF ADOPTION, AMENDMENT 
AND REPEAL OF RULES RELATING 
TO PROCEDURES IN UNEMPLOYMENT 
INSURANCE CASES AND EMPLOYMENT 
STATUS [INDEPENDENT CONTRACTOR] 
ISSUES 

1. On April 25, 1996, the Depar·tment published notice at 
pages 1051 through 1055 of the Montana Administrative Register, 
Issue No. 8, to consider the adoption of new rule I; the 
proposed amendment of ARM 24.11.315, 24.11.316, 24.11.318, 
24.11.32S and 24.11.820; and the proposed repeal of ARM 
24.11.332, 24.11.821 and 24.11.825, all related to unemployment 
insurance procedure" and employment status issues. 

2. On May 17, 1996, a public hearing was held in Helena 
concerning the proposed adopt ion, amendment and repeal of the 
rules. No oral or writ ten comments, other than those of the 
Department, were presented at the hearing. No written comments 
were received prior to Lhe closing dale of May 28, 1996. 

3. Therefore, the Department has repealed ARM 24.11.332, 
24.11.821 and 24.11.825 in their entirety; amended ARM 
24.11.315, 24.11.316, 24.11.318, 24.11.325 and 24.11.820 exactly 
as proposed; and adopted the following rule exactly as proposed. 

RULE !24 ll 203) DETERMINATION OF EMPLOYMENT STATUS, 
INCLUDING THAT OF INDEPENDENT CONTRACTOR 

4. The new rule, amended rules and repeals will be 
effective July 1, 1996. 

CD~ A. £c..a_tl--: 
David A. scott 
Rule Reviewer 

Laurie Ekanger, Commissioner 
DEPARTMENT OF LABOR & INDUSTRY 

Certified to the Secretary of State: June l 0, 1996. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the 
adoption of new RULES I, II 
and III; the 
amendment of ARM 24.16.7527, 
24.16.7531, 24.16.7534 and 
24.16.9010; and the 
repeal of ARM 24.16.1301, 
24.16.1302, 24.16.1901 and 
24.16.5101, all related to 
wage claim procedures and 
employment status issues 

TO ALL INTERESTED PERSONS: 

NOTICE OF ADOPTION, 
AMENDMENT AND REPEAL OF 
RULES RELATING TO THE 
WAGE CLAIM PROCESS AND 
EMPLOYMENT STATUS 
[INDEPENDENT CONTRACTOR] 
DETERMINATIONS 

1. On April 25, 1996, the Department published notice at 
pages 1056 through 1060 of the Montana Administrative Register, 
Issue No. 8, to consider the adoption of new rules 1, II and 
I I I; the proposed amendment of ARM 24. 16.7527, 24.16. 7531, 
24.16.7534 and 29.16.9010; and the proposed repeal of ARM 
24.16.1301, 24.16.1302, 24.16.1901 and 24.16.5101, all related 
to wage claim procedures and employment status issues. 

2. On May 17, 1996, a public hearing was held in Helena 
concerning the proposed adoption, amendment and repeal of the 
rules. No oral or writ ten comments were presented at the 
hearing. No written comments were received prior to the closing 
date of May 28, 1996. 

3. Therefore, the Department has repealed ARM 24.16.1301, 
24.16.1302, 24.16.1901 and 24.16.5101 in their entirety; amended 
ARM 24.16.7527, 24.16.7531, 24.16.7534 and 24.16.9010 exactly as 
proposed; and adopted the following rules exactly as proposed. 

RULE I (24.16,7519) WAGE COMPLAINTS AND INVESTIGATIONS 

RULE II (24.16 7535) PAYMENT OF WAGES AND PENALTIES 

RULE III (24 16 7520) PROCEDURE FOR ISSUING WAGE CLAIM 
DETERMINATIONS REGARDING EMPLOYMENT STATUS INCLUDING THAT OF 
INDEPENDENT CONTRACTOR 

4. The new rules, amended rules and repeals will be 
effective July l, 1996. 

;;J:;~A- _j}wff 
David A. Scott 
Rule Reviewer 

Laurie Ekanger, Commissioner 
DEPARTMENT OF LABOR & INDUSTRY 

Certified to the Secretary of State: June 10, 1996. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STA'I'E OF MONTANA 

In the matter of Montana's 
prevailing wage rates, 
ARM 24.16.9007 

TO ALL INTERESTED PERSONS: 

NOTICE OF AMENDMENT OF 
PREVAII,ING WAGE RATES
BUILDING CONSTRUCTION 

1. On April 4, 19Y6, the Department published notice at 
pages 873 and 874 of the Montana Administrative Register, Issue 
No. 7, to consider the amend1nent of the above-captioned rule. 

2. On April 25, 1996, a public hearing was held in Helena 
concerning the proposed amendments at which oral and written 
commeuts were received. Additional written comments were 
received prior to the closing date of May 2, 1996. 

3. The Department has thoroughly considered the comments 
and testimony received on the proposed prevailing wage rates. 
The following is a summary of the comments received, along with 
the Department's response to those comments: 

Comment 1: Randy Crawford, Business Manager, Boilermakers Local 
#11, stated that certain rates were improperly calculated 
because the Department failed to include the amounts paid by the 
employer for "Annuity" ($1. 00 per hour paid) and 
"Apprenticeship" ($.44 per hour worked), pursuant to a 
collective bargaining agreement. 
Response 1: The Department has included the amount identified 
as being paid for the category "Annuity" in the applicable rates 
as part of the pension contr-ibution. The Department's 
methodology for computation of rates does not include the 
category "Apprenticeship." Since the Department has not given 
notice that it is proposing to change its methodology for 
computing rates, it declines to add another category of benefits 
to the rates. However, the Depar·tment will keep the r·equest of 
the commenter to include such amounts as part of the rate
setting methodology when it reviews the appropriateness of the 
methodology in the future. 

Comment 2: 
boilermakers 
1996. 

Mr. Crawford also submitted additional data for 
for the time period October 1995 through March 

Response 2: The Department reviewed this data and determined 
that work reported was not done during the survey time frame of 
October l, 1994 through September 30, 1995. As a result, the 
data was not used and rates did not increase. 

Comment 3: Mike McLaughlin, Bricklayers and Allied Craftsmen 
Local #l, submitted collective bargaining fringe benefits rates. 
Response ), The Department considered the collective bargaining 
agreement in setting revised lrin9e benefit. rates, and as a 
result, the fringe benefit 1ates increased tor bricklayer 

Montana Administrativ~ Register 12-6/20/96 



-1670-

occupations in district 3. 

Comment 4: 
Local #669, 
inaccurately 
Response 4: 
fitters, and 

Dan Koch, Business Agent, Road Sprinkler Fitters 
commented that the training rate of pay was 

stated in the preliminary rates. 
The Department reviewed training pay for sprinkler 
as a result, the training rate of pay increased. 

Comment 5: Don Herzog, Business Manager, International 
Brotherhood of Electrical Workers Local #532, commented that 
preliminary fringe benefit rates for health and welfare and 
pension were not correct. 
Response 5: The Department considered the submitted 
information, and as a result, the health and welfare rate of pay 
increased for all districts, and pension rate of pay increased 
for districts 8 and 10. 

Comment 6: Dave Glen, Bricklayers and Allied Craftsmen Local 
#6, submitted a copy of the collective bargaining agreement. 
Response 6: The Department considered the collective bargaining 
agreement in setting revised fringe benefit rates, and as a 
result, the fringe benefit rates increased for bricklayer 
occupations in district 5. 

Comment 7: Don Halverson, Plumbers and Pipefitters Local #459, 
addressed concerns about employers reporting low wage rates, and 
having that data included to calculate the plumbers and 
pipefitters preliminary wage rate. 
Response 7: The Department reviewed data submitted for plumbers 
and pipefitters, and the process used for quality review of 
data. Employers who submit data with low wage rates are 
contacted and questioned if they reported residential data or 
commercial data, and if workers are journey-level employees or 
apprentices or helpers. If employers report residential data or 
data for apprentices or helpers, data is not used. The 
Department determined that the wage rate for this occupation was 
calculated correctly after the quality review was performed. As 
a result, no change has been made to this wage rate. 

Comment 8: Mr. Halverson also commented on the use of "helpers" 
or "laborers" who assist in the installation of plumbing 
systems. 
Response 8: The Department forwarded a copy of Mr. Halverson's 
letter to the Department of Commerce's Professional and 
Occupational Licensing Bureau to address these concerns. 

Comment 9: Ron Senger, Sheet Metal Workers Local #103, 
commented that the travel matrix for sheet metal worker and 
sheet metal foreperson was incorrect. He submitted information 
from the collective bargaining agreement showing the correct 
travel matrix. 
Response 9: The Department considered the collective bargaining 
agreement in setting a revised travel matrix. As a result, the 
travel matrix changed to reflect the collective bargaining 
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agreement. 

Comment 10: Joe Benson, Operating Engineers Local #400, 
commented that the pile driver definition on page vi of the 
preliminary "Montana Prevailing Wage--Building Canst ruction" 
publication is incorrect. He stated that pile drivers do not 
operate heavy equipment. 
Response 10: The Department !~viewed the current description 
and determined that it adequately represents the work done by 
pile drivers. The description states that they operate pile 
drivers mounted to heavy equipment, but does not indicate that 
they operate the heavy equipment. 

Comment 11: Mr. Benson, Operating Engineers Local #400, also 
commented that wage rates for backhoe operator in district 1 
were low. 
Response 11: The Department reviewed the wage rate for this 
occupation and district and detennined that it was calculated 
correctly as a weighted average of the data submitted. As a 
result, no change has been made to Lhis wage rate. 

Comment 12: Ron James, Ironworkers Local #841, commented that 
wage rates for ironworker-structural steel, rebar placer were 
low in districts 5 and 8, and that wage rates for ironworker 
foreperson were low in district 8. 
Response 12: The Department reviewed wage r·at.es for these 
districts and determined Lhat they were calculated correctly as 
a weighted average of the data submitted. As a result, no 
change has been made to these wage rates. 

Comment 13: G. Bruce Morris, Carpenters and Joiners Local 1128, 
submitted additional data for carpenters in district 2. 
Response 13: The Department included the additional data in the 
calculation of wage t·ates. As a result, the wage rate for 
carpenters in district 2 increased. 

Comment 14: As noted above, additional data was submitted to 
the Department by employers and labor groups during the comment 
period. 
Response 14: As a result of the additional data received, 
prevailing wage rates for certain occupations were raised and 
others were lowered. 

4. Atter consideration of the comments received on the 
proposed amendments, the Department has amended the rule exactly 
as proposed, and the Department adopts and incorporates by 
reference the prevailing rates of wages entitled "State of 
Montana Prevailing Wage Rates Building Construction" for 
building construction, heavy and highway construction, dated 
July 1, 1996. The building construction rates ar·e adopted as 
proposed, but with changes in the standard prevailing rate of 
wages for following occupations: 
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Wage increases due to additional data: 

carpenter: District 2 
Cement Mason: District 6 
General Laborer: District 6 
Plumber and Pipefitter: District 4 
Sheet Metal Worker: District 4 

Wa9e decreases due to additional data: 

Carpenter: District 6 
Sheet Metal Worker: District 8 

Wage increases-use correct collective bargaining rate: 

Communications technician: District 10 

Wage . d.ecreases preliminary rates higher than collective 
barga1n1ng rates: 

Bricklayer foreperson: District 3 

5. The amendments, including the standard prevailing rate 
of wages, are effective July 1, 1996. 

~~A . .J~ 
David A. Scott 
Rule Reviewer 

Laurie Ekanger, Commissioner 
DEPARTMENT OF LABOR & INDUSTRY 

By: ~<L< • .~ () A- _,iciff= 
David A. Scott, Chief Counsel 
DEPARTMENT OF LABOR & INDUSTRY 

Certified to the Secretary of State: June 10, 1996. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the ) NOTICE OF ADOPTION, AMENDMENT 
adoption of new RULE I, the ) AND REPEAL OF RULES RELATING 
amendment of ) TO WORKERS' COMPENSATION AND 
ARM 24.2. 101, 24.29. 201, ) EMPLOYMENT STATUS (INDEPENDENT 
24.29.205, 24.29.206, ) CONTRACTOR] ISSUES 
24.29.207 and 24.29.215; and ) 
the repeal of ) 
ARM 24.29.202 through ) 
24.29.204 and 24.29.208 ) 
through 24.29.210, all related) 
to procedure in workers' ) 
compensation matters ) 

TO ALL INTERESTED PERSONS: 

1. On April 25, 1996, the Department published notice at 
pages 1061 through 1069 of the Montana Administrative Register, 
Issue No. 8, to consider the adoption of new rule I; the 
proposed amendment of ARM 24.2.101, 24.29.201, 24.29.205, 
24.29.206, 24.29.207 and 24.29.215; and the proposed repeal of 
ARM 24.29.202 through 24.29.204 and 24.29.208 through 24.29.210, 
all related to procedures in workers' compensation matters. 

2. On May 17, 1996, a public hear·ing was held in Helena 
concerning the adoption of the proposed rule, amendments and 
repeals. No oral or written comments have been received from 
the public. However, agency staff commented on proposed 
amendments to ARM 24.29.205 and 24.29.206. 

3. The Department has repealed ARM 24.29.202 through 
24.29.204 and 24.29.201l through 24.29.210 in their entirety; 
amended ARM 24.2.101, 24.29.201, 24.29.206 and 24.29.215 exactly 
as proposed; and adopted the following rule exactly as proposed. 

RULE I (24 29 213) PROCEDURE FOR ISSUING WORKERS' 
COMPENSATION DETERMINATIONS REGARDING EMPLOYMENT STATUS, 
INCLUDING THAT OF IND~PENDENT CONTRACTOR 

4. After consideration of the comments received on the 
proposed amendments, the Department has amended the rules as 
proposed, with the following changes (new matter underlined, 
deleted matter inter] ined), 

~~ 29 205 ISSUING ORDERS (l) through (3) Same as 
proposed. 
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J..a..l Before a party may reQuest a contested case hear·ing on 
an order which is issued by either the uninsured employers' fund 
or the underinsured employers• fund and establishes only the 
amount of penalty owed and no other issue, the party must first 
obtain an administratiye reyiew of that order. 

(+b> Department determinations rendered by the independent 
contractor central unit regarding employment status issues are 
not considered department orders for purposes of these rules. 
These determinations are issued pursuant to ARM 24.35. 201, 
24.35.202, 24.35.205 through 24.35.207, 24.35.210, 24.35.212 and 
24.35.213 and 24.35.301 through 24.35.303. 
AUTH: 2-4-201, 39-71-203 and 39-72-203 MCA 
IMP: 2-4-201, 2-4-202, 39-71-116, 39-71-120, 39-71-415 and 
39-72-203 MCA 

24 29,207 CONTESTED CASES (1) thro1,1gh (2) (m) Same as 
proposed. 

fn) disputes regarding department orders that determine 
occupational disease issues whether a elaimaHt ie euffer1H~ frem 
af! eeeu~ati<mal <iiseaee, af!<i if se, appertieHmeHt UH<ier the 
eeeu~atieHal disease act fTitle 19, chapter 72, part 6, MCA). 

(2) and (3) Same as proposed. 
(4) The workers' compensation court is an appeal court for 

final orders, other than employment status decisions, made by 
the department pursuant to ARM 24.29. 207 ( 1) , ( 2) and ( 3) . Final 
decisions regarding employment status issues pursuant to ARM 
24.29.207(1) (c), 24.35.201, 24.35.202, 24.35.205 through 
24.35.207, 24.35.210, 24.35.212 and 24.35.213 and 24.35.301 -. 
through 24.35.303 are appealable to the board of labor appeals 
pursuant to ARM 24.35.213. 

AUTH: 2-4-201, 39-71-203 and 39·72·203 MCA 
IMP' Title 2, chapter 6, part 6, 39-71-204, 39-71-415, 39-71-
2905, 39-72-611 and 39-72-612 MCA 

5. The Department has thoroughly considered the comments 
and testimony received on the proposed rules. The following is 
a summary of the comments received, along with the Department's 
response to these comments: 

Comment 1: Agency staff commented that ARM 24.29.205, as 
proposed for amendment, omits the long-standing requirement that 
a party request an administrative review of a department order 
regarding imposition of a penalty by the Uninsured Employers' 
Fund or the Under insured Employers' Fund prior to seeking a 
contested case hearing. 
Response 1, The Department agrees that ARM 24.29. 205, as 
proposed for amendment, is ambiguous regarding the process for 
appealing these penalties. The wording has been changed to 
clarify the proper procedure. 

Comment 2: Agency staff commented that ARM 24.29.207(2) (n), as 
proposed for amendment, may not be consistent with relevant case 
law. 
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Res~onse 2; The Depar"lment agrees and has amended that 
subsection to contonn with case law precedent. 

6. The new rule, amended rules and repeals will be 
effective July 1, 1996. 

~-c~ .. iJ A. dctZfC ltta/ ~ 
David A. Scott Laurie Hkanger, Commissioner 
Rule Reviewer DEPARTMENT OF LABOR & INDUSTRY 

Certified to the Secretary of State; June 10, 1996. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the 
adoption of new RULES 
through XI creating one 
process for determining all 
employment status issues, 
including that of independent 
contractor 

TO ALL INTERESTED PERSONS: 

NOTICE OF ADOPTION 
OF RULES CREATING ONE 
PROCESS FOR DETERMINING 
EMPLOYMENT STATUS 
[INDEPENDENT CONTRACTOR) 
ISSUES 

1. On April 25, 1996, the Department published notice at 
pages 1070 through 1077 of the Montana Administrative Register, 
Issue No. 8, to consider the adoption of new rules I through XI, 
all related to the creation of a uniform process for determining 
employment status [independent contractor] issues. 

2. On May 17, 1996, a public hearing was held in Helena 
concerning the adoption of the proposed rules. No oral or 
written testimony was presented at the hearing. However, 
written comments were received prior to the closing date of 
May 2B, 1996. 

3. After consideration of the comments received on the 
proposed rules, the Department has adopted the following rules 
exactly as proposed. 

RULE I (24 35 201) DEFINITIONS 

RULE IV (24 35 206) APPEAL OF DETERMINATIONS REGARDING 
EMPLOYMENT STATUS 

RULE V (24 35 207) TRANSFER OF FILE TO HEARINGS BUREAU 

RULE VII (24.35 212) APPEAL REFEREE'S FINDINGS OF FACT. 
CONCLUSIONS OF LAW AND DECISION ON EMPLOYMENT STATUS 

RULE IX (24 35 301) DEFINITION OF INDEPENDENT CONTRACTOR 

RULE X {24,35.302) DEFINITION OF INDEPENDENT CONTRACTOR-
EVIDENCE OF CONTROL 

RULE XI (24.35.303) DEFINITION OF INDEPENDENT CONTRACTOR-
INDEPENDENTLY ESTABLISHED BUSINESS 

4. After consideration of the comments received on the 
proposed rules, the Department has adopted proposed Rule II, 
Rule III, Rule VI and Rule VIII with the following changes (new 
matter underlined, deleted matter interlined): 
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RULE II 124.35.2021 DETERMINATIONS REGARDING EMPLOYMENT 
.s..l'ATI.!S 

(1) Same as proposed. 
(2) Determinations regarding employment status must comply 

with t:he definitions of an independent contractor found at ARM 
24.35.301 through 24.35.303, as well as with existing law on 
partnership, joint ventures and other employment entities. 

(3) through (4) Same as proposed. 
(5) ICC!! deter·minations regardlng employment status are 

binding on the department and on ttt+ guy other agenc~~ which 
electa to be included participate 4fi as a member of the 
department's ICC!!, subject to the limitations contained in ARM 
24.35.205(31. This does not include any agency which is merel~ 
a~~earing before the ICCU as a party in an em~loyment status 
case (for exam~le the state com~ensation insurance fundl and 
has not elected to be included as a member of the ICC!!. 
AUTH: Sec. 39-3-202, 39-3-403, 39-51-301, 39-51-302 and 39-71-
203 MCA 
IMP: Sec. 39-3-208, 39-3-209, 39-3-210, 39-51-201, 39·51-203, 
39-71-120 and 39-71-415 MCA 

RULE III 124.35 205) BINDING NATURE OF DETERMINATIONS 
REGARDING EMPLOYMENT STATI.!..S ( 1) Unless apoealed ~ursuant to 
ARM 24 35,206 wwr·itten determinations issued by the ICCU are 
binding on all parties with respect to employment status issues 
under the jurisdiction of the department of labor and industry 
and the jurisdiction of at± any other agenc~tes which electa to 
be included pal"tieipate ffi as a member Qf the ICCU. These 
determinations may affect a party's liability in matters related 
to unemployment insurance, the uninsured employers' fund, the 
underinsured employers' fund, wage and hour issues, state income 
tax withholding and old fund liability tax. 

(2) Neither the department nor any other agency which 
elects to be included P'" tieipate ffi as a member of the ICCU may 
appeal the ICCU' s employment status deter·mination. 

(3) If the ICCU's employment status determination is 
appealed by a non a';!etK) party which has not elected to be 
included as a member of the ICCU, the determination is not 
binding on an~ part~ until all appeal rights are exhausted. 

(4) Nothing in these rules shall be construed to limit the 
right of any similarly situated individual to a hearing as 
provided for in ARM 24.35.206. 
AUTH: Sec. 39-3-202, 39-3-403, 39-51-301, 39--51-302 and 39-71-
203 MCA 
IMP: Sec. 39-3-212, 39-51-1109, 39-71-120 and 39-71-41S MCA 

RULE VI 124,35 210) HEARING ON EMPLOYMENT STATUS ISSUE 
(1) Same as proposed. 
(2) The department and any other agency which has elected 

to be included as a member of piHtieipate in the ICCU may be 
represented at the hearing by either ICCU staff or the 
department's legal staff. This does not include an~ agency 
which is merely appear:inq before the ICC!! as a .oarty in an 
emplo~ment status~ !for example the state com~ensatiQn 
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insurance fundl . and has not elected to be included as a member 
of the ICCU. 
AUTH: Sec. 39-3-202, 39 3-403, 39-51-301, 39-51-302 and 39-71-
203 MCA 
IMP: Sec. 2-4-201, 2-4-611, 39-3-216, 39-51-1109 and 39-71-415 
MCA 

RULE VIII !24.35.213) APPEAL OF FINDINGS. CONCLUSIONS AND 
DECISION ON EMPLOYMENT STAT!.!.S (1) Unless ARM 24.35.213(4) 
applies, the findings of fact, conclusions of law and decision 
of the appeals referee may be appealed to the board of labor 
appeals. 

(2) Notice of appeal to the board must be filed with the 
hearings bureau within 10 days of notice of the appeals 
referee's decision. 

(a) A party is considered to have been given notice of the 
appeals referee's decision on the date a written notice is 
personally delivered or 3 days after a written notice is mailed 
to the party. 

(3) If an appeal is filed, the hearings bureau will notify 
all parties of record and cause the matter to be brought before 
the board. 

(4) If the appeals referee's findings of fact, conclusions 
of law and decision concerns a determination regarding worltero' 
eeml"eru'!a~ie!'l be!'!e£i~s. an uninsured employers' fund or 
underinsured employers' fund penalty issue, the appeal will be 
to the Montana workers' compensation court, pursuant to 39-71-
5Qi~ and 39-71-~~. MCA. 

l5.l Pursuant to 3 9-71-415 { 2 l . MCA disputes between an 
insurer and a claimant re~arding the employment status of the 
claimant may be brought before the workers' compensation judge 
for resolution following mediation. 
AUTH: 39-3-202, 39-3-403, 39-51-301, 39-51-302 and 39-71-203 MCA 
IMP: 2-4-611, 2-4-623, 39-3-216, 39-51-1109, 39-71-415, .l2..::..1.l..= 
~ 39-71-532 and 39-71-2401 MCA 

5. The Department has thoroughly considered the comments 
and testimony received on the proposed rules. The following is 
a summary of the comments received, along with the Department's 
response to those comments: 

Comment 1: The Administrative Code Committee commented that it 
is appropriate for the Department to establish one central unit 
for making independent contractor determinations. The Committee 
further commented that the Department should ensure that the 
independent contractor definitions and test are correct with 
respect to each relevant statute defining independent 
contractors. 
Response 1: The Department appreciates the Committee's approval 
of its goal. The Department has reviewed the relevant statutes 
and case law and believes that the administrative definition and 
tests are consistent with the particular statutes, with one 
exception. That exception is the reliance certain workers' 
compensation statutes place on the issuance of an independent 
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contractor exempt ion. 
subpart (2) 

This except ion is noted in Rule IX, 

Comment 2: Two commentors found Rules II, III and VI to be 
confusing with respect to what is meant by "all other agencies 
which elect to participate in the depart.ment' s ICCU". Both 
commentors questioned whether the State Compensatjon Insurance 
Fund would be considered such an agency. 
Re:;"onse 2: The Department agrees the language is misleading 
and has amended these rules in an attempt to further clarify its 
intent. Currently, the Department of Revenue and the Department 
of Labor and Industry are the only agencies which have elected 
to be "members" of the lCCU. This means that audits and 
decisions regarding employment status questions issued by those 
agencies are, if contested by any party thereto, subject to 
review by the ICCU for the ptnpose of rendering consistent 
determinations. The Department of Revenue and the Depal·tment of 
Labor and Industry are the only two agencies to which the 
language •any other agency which elects to be included as a 
member of the ICCU" currently applies. Other agencies may 
elect to participate in the future. 

However, agencies such as the State Compensation Insurance Fund 
do not automatically become "members" of the ICCU by virtue of 
being a party to a proceeding before the ICCU. Thus, those 
agencies are not bound by the lCCU's determination, may appeal 
the ICCU's determination and are certainly entitled to be 
represented by 1ts own at.torney in any appeal of an ICCU 
determination. Nothing in these rules is meant to alter the 
effecl of 39-71-415{1), MCA. 

Comment 3: One commentor believes the ten (10) day appeal times 
contained in proposed Rules IV and VIII are too short and should 
be extended to either twenty (20) or thirty (30) days. 
Res"onse 3: The Department has discussed this time frame at 
length. The Department believes that by the time the ICCU 
process has been completed, the parties will have sufficient 
information to know whether they wish to appeal. The ten (10) 
day period helps to shorten the tim!' spent in the appeal 
process. 

Comment 4: One commentor noted that Rule VIII (4) purports to 
permit •appeal" to the Workers' Compensation Court pursuant to 
39-71-415 (2), MCA, when in fact that statute pr·ovides the 
Worker's Compensation Court with original jurisdiction over 
benefit disputes which involve an independent contractor issue. 
Ree"onse 4: The Department agrees and has amended Rule VI I I 
accordingly. 

Comment 5: A commentor suggests Lhat changes be made to Rule 
IX, the definition of Independent Contcractor. The commentor 
finds the definition to be "reasonable", but asks that all 
agencies, including l.he State Compensation Insurance Fund, 
adhere to t:hat definition. The commentor further suggests 

Montana Administrative Kegisler 12-6/20/96 



-1680-

reference be made to the federal government's "twenty factor 
test"; and that the Department consider any simplified 
definitions of independent contractor adopted by the federal 
government in the future. 
Response 5: The purpose of these rules is to create a unif~rm 
procedure for the Department of Labor and Industry's ICCU to use 
when determining employment status issues. The State 
Compensation Insurance Fund is not attached to the Department of 
Labor and Industry. 

The Department is not, at this time, adopting substantive rules 
regarding the definition of independent contractor. The 
Department discussed referencing the federal government's twenty 
factor test. However, the Department determined that test to be 
very similar to the tests found in Rule X and XI, thus 
unnecessary and perhaps confusing. 

The Department is following with great interest the federal 
government's attempt to simplify the definition of an 
independent contractor. If the federal government, or any other 
entity succeeds in this daunting task, the Department will bring 
the simplified definition to the attention of the Montana 
legislature. 

Comment 6: Another commentor requests that Rule IX reference 
39-71-120(2), MCA, regarding the presumption of employee status. 
Response 6: The Department believes it unnecessary to include 
the "statutory presumption of employment" by rule as it is 
addressed in statutes and case law. 

Comment 7: A commentor suggests that the language contained in 
Rule X(1) (b) is vague and should be replaced with language in 
39-71-116(6), MCA, defining "casual employment." 
Response 7: The purpose of these rules is to create a uniform 
procedure for the Department of Labor and Industry's ICCU to use 
when determining employment status issues. The Department is 
not, at this time, adopting substantive changes to the 
definition of independent contractor. 

Comment 8: A commentor questions whether Rule X(l) (d) should 
have an "or'' between ufrequentd and "recurrentu. 
Response 8: This language is adopted verbatim from previous ARM 
24.11.821. At this time the Department is not adopting 
substantive changes to the definition of independent contractor. 

Comment 9: One comment or 1 is ted several concerns which are 
outside the scope of these rules. Specifically, the commentor 
offered opinions and suggestions concerning the staffing of the 
ICCU and suggested that the uniform process extend to the 
payroll reporting process, taxable wages, auditing, definitions, 
reporting periods and the payment process. 
Response 9: The Department appreciates receiving these 
comments. The comments will be conveyed to the agency personnel 
presently working on similar issues and ideas. 
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6. The new rules will be effective July 1, 1996. 

~a!<_.,;j) A Ld/= 
David A. Scott 
Rule Reviewer 

Certified to the Secretary of State: June 10, 1996. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 46.12.505 
and 46.12.507 pertaining to 
medicaid coverage and 
reimbursement of inpatient 
and outpatient hospital 
services 

NOTICE OF THE AMENDMENT 
OF RULES 

TO: All Interested Persons 

1. On April 25, 1996, the Department of Public Health and 
Human Services published notice of the proposed amendment of 
rules 46.12.505 and 46.12.507 pertaining to medicaid coverage 
and reimbursement of inpatient and outpatient hospital services 
at page 1102 of the 1996 Montana Administrative Register, issue 
number B. 

2. The Department has amended rule 46.12.507 as proposed. 

3. The Department has amended the following rule as 
proposed with the following changes: 

46.12.505 INPATIENT HOSPITAL SERVICES. REIMBURSEMENT 
(1) through (2) (b) remain as proposed. 
(c) The department computes a Montana average base price 

per case. This average base price per case is $1, 94 4. sa 
62,938.13 $1,921.80, effective beginning July 1, ~ ~-

(2) (d) through (13) remain as proposed. 
(14) The Montana medicaid DRG relative weight values, 

average length of stay (ALOS), outlier thresholds and stop loss 
thresholds are contained in the DRG table of weights and 
thresholds (~ Apti1: JVNE 1996 edition) . The DRG table of 
weights and thresholds is published by the department of eeeta± 
aae J.Oehaeilitatiea public health and human services. The 
department hereby adopts and incorporates by reference the DRG 
table of weights and thresholds (~ ~ ~ ~ edition). 
Copies may be obtained from the Department of Public Health and 
Human Services, Medieaid Se~iees Di¥isien 1 111 fl. SaaeeJ.Os, P.O. 
BeM 4ii119, llelefta, Pl'i' 59694 4i!19 HEMTH POLICY AND SERVICES 
DIVISIQN, 1400 BRQAPWAY, P.O. BOX 202951, HELENA, MT 59620-2951. 

(15) through (17) remain as proposed. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111, 53-6-113 and 
53-6-141, MCA 

4. The department did not receive formal comments from 
hospital providers, the Montana Hospital Association or others, 
related to the proposed changes to the inpatient hospital rules. 
In addition, there was no formal testimony, other than the 
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department's, presented at the rule hearing. This absence of 
formal comments and testimony is unusual considering the 
proposed changes to the administrative rules. One reason for 
the absence of comments and testimony is that the department was 
working on the proposed changes with an advisory· committee, 
which included staff from the Montana Hospital Association and 
three Montana hospitals. 

At the time of the rule hearing the department and its 
consultant, Abt Associates, were preparing additional analysis 
on the DRG recalibration as recommended by the advisory 
committee. The department notified hospital providers in a 
letter dated April 30, 1996 that the base price and the table of 
weights and thresholds was subject to change because the 
department was still working with the advisory committee on 
issues relating to obstetric services, split DRG's, and outlier 
thresholds. This additional analysis led to changes in the 
proposed table of weights and thresholds and DRG base price. 

Bob Olsen from the Montana Hospital Association attended the 
rule hearing on May 23, 1996. He notified department staff that 
MHA did not prepare formal comments for the rule hearing because 
of the additional analysis that was being prepared on the DRG 
recal ibration. He stated that MHA would reserve comments 
pending the outcome of this additional analysis. The department 
appreciates the willingness of the Montana Hospital Association 
to work with the department while we prepared additional 
information for the DRG recalibration. 

On May 28, 1996 the department provided members of the advisory 
committee a copy of a letter from Abt Associates outlining the 
changes resulting from the additional analysis recommended by 
the committee. This information was discussed in a meeting at 
MHA on May 30, 1996 and it was generally agreed that the changes 
are a positive step for hospitals. MHA, however, voiced concerns 
regarding the proposed payment methodology regarding estimated 
payment as a percentage of costs, cost report settlements, 
unstable DRG's, outlier pools, and payment for DRG 39l(normal 
newborn) . The department appreciates the comments by the 
Montana Hospital Association and other committee members. In 
response to their concerns, the department will organize an 
advisory committee to work on these issues and will modify the 
reimbursement for DRG 391 so that hospitals continue to receive 
the current level of payment for that DRG. 

Other MHA comments reflected concern over the use of historical 
data to set future rates. While the department understands this 
concern, use of such data is unavoidable when implementing 
changes to prospective payment systems. By revising the payment 
system this year, the department has ensured that the payment 
rates will be more up-to-date than if the current rates were 
simply updated for inflation. Moreover, the department is 
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implementing rates on July 1, 1996 that reflect claims data up 
to June 30, 1995. Such a short lag compares very favorably with 
other payers, especially the medicare program. The department 
used medicaid cost reports up to state fiscal year 1993 and 
agrees that more recent cost data would be helpful if it were 
available. We did supplement the medicaid cost reports with 
medicare cost reports that provided data as recent as 1995. 

As noted above, additional analysis was performed on the DRG 
recalibration which necessitates changes to the proposed rules. 
The revised table of weights and thresholds and DRG base price 
reflect the changes resulting from the exclusion from the 
recalibration database of cases not paid through the ''straight• 
DRG system. The proposed table of weights and thresholds (dated 
April 1996) reflects data for 48,574 Medicaid stays in state 
fiscal years 1993-1995 in referral, medium sized and other DRG 
hospitals. The department recalculated the weights and 
thresholds after exclusion of 2,956 cases that would not be paid 
on a DRG basis, such as catastrophic cases, exempt DRGs, neonate 
DRGs (385-390) provided by the designated neonate units, and 
prorated DRGs. 

With the exclusion of these cases from the DRG recalibration the 
average charge per case fell from $4,570.06 to $4,031.17, This 
difference reflects the fact that the high risk neonatal, 
catastrophic, and exempt cases are more expensive than average. 
Since the average charge for most DRGs did not change, the lower 
denominator translates into a 13\' increase in the relative 
weights for most DRGs, from those we proposed in April 1996. 
The exceptions are the high risk neonatal DRGs (385-390) for 
which the relative weights now reflect only those cases handled 
outside the designated neonatal units. As expected those 
relative weights have fallen. The weights for various other 
DRGs have risen or fallen depending on the deletion of 
individual cases that may have been transfers, catastrophic 
cases, etc. In addition, the cost and day outlier thresholds 
were recalculated to reflect the smaller database of cases used 
in calculating the relative weights. The recalculation resulted 
in minimal changes to the proposed thresholds provided in April 
1996. However, there are substantial changes when compared with 
the current·system. Cost outlier thresholds were originally set 
so that cost outlier payments would equal 5\' of the base DRG 
payments plus cost outlier payments. That target has now been 
set at 6\', which will result in increased protection against 
risk for hospitals. Day outlier thresholds have been similarly 
liberalized so that target day outlier payments now equal 6\ of 
base DRG payments plus day outlier payments. When a case 
qualifies for both day and cost outlier payments, the hospital 
is paid according to whichever calculation is more favorable to 
it. The revised table of weights and thresholds will be 
available from the department and will be provided to all 
hospitals. 
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One other result of the recalibration as outlined above is a 
change in the base price from the proposed figure of $2,038.43 
to $1,921.80. This change is necessary because a portion of the 
base price is based upon an update factor for inflation and a 
casemix adjustment. 

When the proposed base price was first calculated in April, the 
TEFRA rate was estimated to be 3.5\. This percentage recently 
changed to a forecast of 3.3\ based upon information from the 
Prospective Payment Assessment Commission's recommendation to 
Congress and the Federal Register for PPS inpatient hospital 
services for federal fiscal year 1996. The department notified 
hospital providers in a letter dated April 30, 1996 that this 
figure was subject to change, and that the department would 
review this update factor and modify the base price accordingly. 

In addition, when we first calculated the relative weights under 
grouper version 13 DRGs, the department incorporated a $4.28 
increase adjustment to the proposed base price to account for 
the centering of the grouper from changing the DRG grouper 
version 9 to version 13. This adjustment was necessary to 
avoid an increase or decrease in total payments due purely to 
the adoption of the new grouper. Under the proposed (April 
1996) relative weights, the average weight changed from 0.9971 
under version 9 to 0.9949 under version 13. Therefore, a $4.28 
increase to the base price was necessary to maintain neutrality. 

Now that we have excluded catastrophic, neonatal ICU, exempt, 
transfer and prorated cases from our calculations, the average 
weights have changed. The average version 9 weight for the 
remaining cases has fallen sightly, to 0.9762 and the average 
version 13 weight has increased to 1.0318. Therefore, to once 
again center the groupers against each other, we must reduce the 
base price by $104.81. The revised 1996-97 base price 
calculation is as follows: 

SFY 1996 Base Price $1,944.50 

Centering of new grouper (v9-v13) ($104.81) 

Reduction to finance liberalized outlier thresholds ($16:61) 

Increase to reflect previously over-funded $37.33 
catastrophic, outlier and stop loss pools 

Adjusted base price $1.660.41 

Update for inflation (3.3\) $61.39 

SFY 1997 Base Prjce Sl.921.BO 
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The revised $1, 921.80 base price is not only lower than the 
proposed $2,038.43 base price but it is also lower than the 
current $1,944.50 base price. Although the final base price is 
lower than the current base price, this does not mean that 
payments rates have been cut. In fact, aggregate payments will 
increase. This is because the increase in the relative weights 
outweighs the decrease in the base price. As a result the 
department estimates that straight DRG payments (base price 
times the relative weight) are expected to increase by 4.7\ from 
1996-1997 assuming no change to the volume of cases. This 
change coupled with the changes in the outlier policy, and the 
change in the statewide inpatient cost-to-charge ratio will 
result in increased aggregate payments to hospitals for state 
fiscal year 1997. 

The department received one comment supporting the addition of 
diabetes education services as a medicaid covered outpatient 
hospital service. The comment indicated that persons with 
diabetes provide 95\ of their own routine daily care, which 
largely involves application of complex technology and 
modification of deeply imbedded lifestyle behaviors. Diabetes 
education and self-management programs can prevent or delay 
progression of the disease and complications and result in cost 
savings. The department appreciates the comment and agrees that 
the additional coverage is a sound policy decision. 

5. The changes will apply to services provided on or after 
July 1, 1996. 

and 
Human Services 

Certified to the Secretary of State June 10, 1996. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of rules I through 
IX and the repeal of rules 
46.12.525, 46.12.526, 
46.12.527, 46.12.530, 
46.12.531, 46.12.532, 
46.12.535, 46.12.536, 
46.12.537, 46.12.545, 
46.12.546 and 46.12.547 
medicaid coverage and 
reimbursement of physical 
therapy, speech therapy, 
occupational therapy and 
audiology services 

NOTICE OF THE ADOPTION AND 
REPEAL OF RULES 

TO: All Interested Persons 

1. On April 25, 1996, the Department of Public Health and 
Human Services published notice of the proposed adoption of 
rules I through IX and the repeal of rules 46.12.525, 46.12.526, 
46.12.527, 46.12.530, 46.12.531, 46.12.532, 46.12.535, 
46.12.536, 46.12.537, 46.12.545, 46.12.546 and 46.12.547 
medicaid coverage and reimbursement of physical therapy, speech 
therapy, occupational therapy and audiology services at page 
1089 of the 1996 Montana Administrative Register, issue number 
8. 

2. The Department has repealed rules 46.12.525, 
46.12.526, 46.12.527, 46.12.530, 46.12.531, 46.12.532, 
46.12.535, 46.12.536, 46.12.537, 46.12.545, 46.12.546 and 
46.12.547 as proposed. 

3. The Department has adopted [RULE II] 46.12.526A 
THERAPY SERVICES, PROVIDER REQUIREMENTS; [RULE IV] 46.12.528 
THERAPIES, REIMBURSEMENT; [RULE V] 46.12.529 THERAPIES, FEE 
SCHEDULE; [RULE VIII] 46.12.538 AUDIOLOGY SERVICES, 
REIMBURSEMENT; and [RULE IX] 46.12.539 AUDIOLOGY SERVICES, FEE 
SCHEDULE as proposed. 

4. The Department has adopted the following rules as 
proposed with the following changes: 

(RULE II 46.12.525A IHERAPY SERVICES. DEFINITIONS In ARM 
46.12.525A through 46.12.529, the following definitions apply: 

{1) through (7) remain as proposed. 
(B) "Restorative therapy" means therapy services that are 

ree.seftaele aftti 111etiieally neeesear)l fer treat111ent sf t:he 
iAtiioitiHal's eenditien as ~reoieee in [RHle III]PERFORMED WITH 
A REASONABLE EXPECTATION THAT THE RECIPIENT'S CONDITION WILL 
IMPRQVE SIGNIFICANTLY IN A REASONABLE AND PREDICTABLE PERIOD OF 
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TIME. BA£ED UPON AN ASSESSMENT OF THE RECIPIENI'S RESTORATION 
POTENTIAL MAPE BY A PHYSICIAN OR MID-LEVEL PRACTITIONER IN 
CONSQLIATION. IF NECESSARY· WITH THE LICENSED THERAPIST, 
THERAPY SERVICES ARE NQT RESTORATIVE THEBAPY IF THE RECIPIENT'S 
EXPECTED RESTORATION POTENIIAL WOULD BE INSIGNIFICANT IN 
R!i:LATION TO THE li:XTJi:NT ANI) DURATION OF S!i:RVICJ.::S REOUIR!i:D. 
TH!i:RAPY Sli:RVICJ.::S AR!i: NO LONGER RESTORATIVE TH!i:RAPY IF AT ANY 
TIMJ.:: AFT!i:R COMMJ.::NCJ.::Mli:HT OF TR!i:ATM!i:NT IT IS DJ.::TEBMINED THAT THE 
REASONABLE li:XPECIATION OF SIGNIFICANT IMPRoyEMJ.::NT WILL NOT 
MAURIALIZJ.::. 

(9) and (10) remain as proposed. 

AUTH: 53-2-201 and 53-6-113, MCA 
IMP: 53-6-101 and 53-6-113, MCA 

!RULli: !III 46.12.527A TH!i:RAPY SJ.::RY,ICJ.::S. SERVICJ.:: 
RJ.::OUIRJ.::MEHTS ANP Rli:STRICTIONS (1) and (2) rema1n as proposed. 

(3) Therapy services may be provided to a recipient only 
upon a current written OR VERBAL order or preeerLpEieR REFERRAL 
by a physician or mid-level practitioner. The ph)sieiaft e~ ~ia 
le, el praetitieftel' ~aet separate!~ e~aer sr preee~iee 
e~alaatiel'ls al'ld treat~eftt aePYieea 1 althSHO!Jh the separate Sl'dere 
sr preeel!'iptiees ~ay be eel'ltaiRed iR Ehe sa~e Eisett~eRt. ALl, 
VERBAL ORD!i:RS OR REFERRALS MUST BE FOLLOWED UP BY A WRITTEN 
ORP!i:R RECJi:IVED BY THE PROVID!i:R WITHIN 30 [)A)'S OF THE VERBAL 
ORDER OR REFJ.::RBAL. 

(a) The provider is not entitled to medicaid reimbursement 
if services are provided prior to actual receipt of the written 
OR Vli:RBAL order or pl'eeetiptiee Rli:FERRAL· Preseriptieee 
R!i:Fli:RRBALS and orders are valid for medicaid purposes for no 
more 90 days. 

(b) The provider must maintain the preaeriptise Rli:FERBAL 
or order of the physician or mid-level practitioner and 
appropriate records that demonstrate compliance with medicaid 
requirements. The provider must provide copies of these 
documents at no charge to the department or its agents upon 
request. 

(4) The Montana medicaid program 
restorative therapy services only when 
restorative therapy services are reasonable and 
treatment of the recipient's condition. 

will reimburse 
the particular 
necessary to the 

+s+ As used in this rule, "reasonable and necessary" 
means: 

(a) The services are considered effective treatment for 
the recipient's specific disorder under generally accepted 
standards of practice; 

(b) The complexity or sophistication of the services or 
the recipient's condition is such that the required services can 
be performed effectively only by or under the supervision of a 
licensed therapist; AND 

(c) The a'!'ount and frequency of services are within 
generally accepted standards of practice~~ 
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(a) There is a resseaable eKpeetatiea that the reeipieat's 
eeaaitiea will impre~e sigaifieaatl) ia a reasenable ana 
preaietable periea ef time based ~;~pea aa assess111ent ef the 
reeipieat's resteratiea peteatial made by a physieian er mid 
level praetitieaer ia eeas~tltatiea, if neeessary 1 with the 
lieeRsed therapist. The serviees are Ret reaseRable aRd 
Reeessar:r if the reeipieat' s e:ttpeetea resteratien peteatial 
we~:~la be iasigaifieaRt iR relatiea te the enteRt aHa d~tratistt sf 
serviees re~irea. If at aRy peiRt iR the treatmeat ef a 
eeRditiea it is aeterllliRea that the enpeetatieas will aet 
materialiee, the seroiees are He laRger reaseaable aHa 
Reeessary. 

(4) (e) remains the same in text but is renumbered (5). (6) 
and (6) (a) remain as proposed. 

(7) The Montana medicaid program will reimburse speech 
therapy service providers for medically necessary augmentative 
speech devices only if the device has been prior authorized by 
the department and all other requirements have been met. 
Requests for prior authorization must be made using the form 
prescribed by the department and must be submitted to the 
Department of Public Health and Human Services, Health Policy 
and Services Divisions, 1400 Broadway, P.O. Box 202951, Helena, 
MT 59620-2951. Forms are available from the department at the 
above address. 

(8) and (9) remain as proposed. 
(10) Medicaid reimbursement for therapy service procedures 

includes all related supplies and items used in the performance 
of the service, except that the design, fabrication, fitting and 
instruction by a licensed eeettpatieRal therapy praetitieRer 
THERAPIST in the use of &}Ramie aRd statie splints, braces and 
slings are reimbursable as provided in ARM 46.12.801 through 
46.12.806. 

(11) through (11) (c) remain as proposed. 

AUTH: 53-2-201 and 53-6-113, MCA 
IMP: 53-2-201, 53-6-101, 53-6-111, and 53-6-113, MCA 

[RULE Vll 46.12.533 AQDIOLQGY SERVICES. PROVIDER 
REQUIREMENTS (1) and (2) remain as proposed. 

(a) maintain a current audiology license issued by the 
Montana board of SPEECH-LANGUAGE PAIHOLOQISTS AND audiologists, 
or, if the provider is serving recipients outside the state of 
Montana, maintain a current license in the equivalent category 
under the laws of the state in which the services are provided; 

(2) (b) remains as proposed. 

AUTH: 53-6-113, MCA 
IMP: 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA 
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[RULE VIII 46.12.534 AUPIOLQGY SERYICES. SERVICE 
REQUIREMENTS AND RESTRICTIONS (1) and (2) remain as proposed. 

(a) MEDICAID COVERAGE AND REIMBURSEMENT FOR DISPENSING OF 
HEARING AIDS IS AVAILABLE TO LICENSED HEARING AID DISPENSERS. 
SUBJECT TO THE REQUIREMENTS OF ARM 46.12.540 THROUGH 46.12.542 
AND THE REQUIREMENTS GENERALLY APPLICABLE TO MEDICAID PROVIDERS. 

(3) Audiology services may be provided to a recipient only 
upon a current written OR YERBAL order OR REFERRAL by a 
physician or mid-level practitioner. ~he phye!eiaa er mid le¥el 
pr&e~itieaer ~e~ eepar&~ely erder er preseribe etal~&tiBRB aRd 
treat~eRt eer.ieee 1 al~he~gh the separate erdere er 
preeerip~ieRe MB) be eeRtaiRed iR the same dee~MeRt. ALL VERBAL 
ORDERS OR REFERRALS MUST BE FOLLOWED UP BY A WHITTEN ORDER 
RECEIVED BY THE PRQVIDER WITHIN 30 DAYS OF THE VERBAL ORDER OR 
REFERRAL. 

(a) The provider is not entitled to medicaid reimbursement 
if services are provided prior to actual receipt of the written 
OR VERBAL order or preeeriptieR REFERRAL. PreeeriptieRe 
REFERRALS and orders are valid for medicaid purposes for no more 
IHAH 90 days. 

(b) The provider must maintain the preseriptieR REFERRAL 
or order of the physician or mid-level practitioner and 
appropriate records that demonstrate compliance with medicaid 
requirements. The provider must provide copies of these 
documents at no charge to the department or its agents upon 
request. 

(4) and (5) remain as proposed. 
(6) Basic audio assessments ~Rder ear pheaee m~et iael~de, 

at a MiRiM~Mo MUST INCLUDE FOR EACH EAR UNDER EARPHONES; 
(a) PURE TONE AIR CQNDUCUON TiiRESHQLDS AT THE FREQUENCIES 

OF .5. 1. 2. 3 AND 4 KHZ: 
(b) SPEECH RECEPTION THRESHOLD: AND 
(c) SPEECH PISCRIMINAIION (WQRD RECOGNITION) TEST UHDER PB 

MAX CONDITIONS. AND EITHER PURE TONE BONE CONDUCTION THRESHOLDS 
AT THE FREQUENCIES SPECIFIED IN (6) (a). OR TYMPANQMETRY, 
INCLUPING TYMPANOGRAM· AccoUSTIC REFLEXES AND SIATIC COMPLIANCE, 

(a) a speeeh d!serimiRatieR ~est1 
(b) a epeeeh reeeptieR threeheldt 
(e) a p~re taRe air thresheldr aRd 
(d) either a p~Fe tefte beRe thresheld er eRe ef the 

felle~tiRgo a t)'lllpaRegram 1 aeettetie refleK 1 tYftlpaRemet't') fe'f' 
t~bal f~RetieR er etatie eempliaRee. 

(7) A heariH!J aid evahtatieR mttet ee eeftdtteted iR a eettRd 
atteRttated reaM iR a tree Hela 6eU:ift!!' te !ietel'MiRe these 
aee~etieal speeifieatieRs MBSt apprep~iate fe~ the reeipieRt's 
heariR! lese. ~ hea'f'iRg aid eoal~atieft ~~et iAel~de at least 
efte fsllew ~ ~isit. A HEARING AID FITIING MQST INCLUDE EITHER 
SOUHD FIELD TESTING IN AN APPROPRIATE ACCOUSTIC ENVIRONMENT OR 
REAL EAR MEASUREMENTS TO DETERMINE APEOUACY OF FIT OF THE 
HEARING AID FOR THE RECIPIENT'S NEEDS. A HEARING AlP FITTING 
MUST INCLQDE AT LEAST ONE FOLLOWUP VISIT AND WARRANTY COVERAGE 
FOR THE HEARING AID FOR A PERIOD OF AT LEAST 2 YEARS· 
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(8) remains as proposed. 

AUTH: 53-2-201 and 53-6-113, MCA 
IMP: 53-2-201, 53-6-101, 53-6-111 and 53-6-113, MCA 

5. The Department 
commentary received: 

General Comment§ 

has thoroughly considered all 

COMMENT #1: The department is commended for eliminating the 
physician prescription requirement. 

RESPONSE: The department has not removed the physician 
prescript ion requirement. Rather, in compliance with federal 
law, the department has changed the rule to allow referral or 
order by either a physician or a mid-level practitioner. 

COMMENT #2: In Rule 1(2) and (7) (ARM 46.12.525A), the language 
"particular category of therapy services provided" should be 
changed to "particular category of therapy services enumerated.• 
This change would clarify that the category of therapy services 
referenced are to those therapies enumerated in the applicable 
statutory provisions. 

RESPONSE: The department will not adopt this suggested change. 
The proposed language referred to in the comment is intended to 
require that the practitioner be licensed for the particular 
category of therapy services provided to the recipient. In 
other words, the provider of physical therapy services to a 
recipient must be licensed as a physical therapist. A person 
licensed only as a physical therapist cannot receive 
reimbursement under the medicaid program for speech therapy 
services. We believe that the language as proposed better 
reflects the department's intent. 

COMMENT #3: In proposed Rule III (3) (ARM 46.12. 527A), the 
language should be revised to allow services to be provided on 
verbal orders or referrals, as long as the verbal order or 
referral is followed up with a written order within 30 days. 
The overwhelming majority of orders and referrals are verbal. 
Verbal orders allow for a more rapid intervention, which has 
been shown to reduce the duration and ultimate cost of 
treatment. The use of verbal orders is necessary to provide 
effective evaluation and treatment. Further, it is standard 
practice for therapists to receive referrals from physicians to 
both evaluate and treat in a single order or referral. 
Requiring separate orders for evaluations and treatment prior to 
service is inconsistent with current practice, would delay 
required treatment and would create additional and unnecessary 
hassles. The references to "prescribe" and "prescription" 
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should be deleted and the words "orders" and "referrals" should 
be used, as they reflect current practice. 

RESPQNSE: The department agrees and will adopt the rule with the 
suggested changes, and will also adopt the same changes in Rule 
VII (ARM 46.12.534) for audiologists. 

COMMENT #4: In proposed Rule III (3) (a) (ARM 46.12. 527A), the 
first sentence should be deleted entirely to conform with the 
changes suggested in Rule 111(3) (ARM 46.12.527A). 

RESPONSE: The department will keep the first sentence of Rule 
111(3) (a) (ARM 46.12.527A), but will modify it to permit 
reimbursement for services provided after receipt of either the 
written or verbal order or referral. 

COMMENT #5: The department should eliminate the last sentence of 
Rule 111(3) (b) (ARM 46.12.527A), which requires the provision of 
copies of written orders to the department or its agents at no 
charge. The department should recognize that this requirement 
is costly, and reimbursement should reflect this added expense. 
Medicare currently recognizes this as an overhead cost in its 
resource based value system. Further, the rule should specify 
how long a provider is required to maintain these documents. 

RESPONSE: The proposed rule is intended to reflect current 
department policy for all medicaid providers, which requires 
provision of records without a separate copy charge. The costs 
of providing copies is minimal and is reflected in the 
providers' charges upon which fees or rates are based. The 
department believes that provision of such copies is included in 
the overall service reimbursed by the fees specified in the 
rules. ARM 46.12. 308 requires that providers maintain the 
required records for a period of at least three years after the 
date of service. 

CQMMENT 116: "Restorative therapy" needs to be further defined. 
It does not help to have the definition language repeated in the 
service requirement rule. How is restorative therapy different 
than maintenance therapy? The definition should demonstrate 
these differences. 

RESPONSE: The department believes that the language of the 
proposed rule defines restorative therapy and differentiates it 
from maintenance therapy. However, the department agrees that 
the proposed rule is not well organized in separating the 
definition from the service requirements. The department will 
revise the rule to more clearly specify the definition and 
separate the definition from the service requirements. 

COMMENT #7: The department should 
proposed Rule II!(ll) (ARM 46.12.527A) 

delete the provision in 
that requires prior 
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authorization for up to an additional 30 hours per fiscal year 
above the first 70 hours. The department has not developed an 
efficient pre-authorization process that does not delay 
treatment. When such a process is developed it must be 
described in the rule. This would benefit both providers and 
medicaid staff. Requiring pre-authorization without any 
description of the process will only cause confusion, delay and 
utilization of different processes at the department. An 
attempt to develop such a process several years ago led to 
abandonment of the attempt and a decrease in the number of 
reimbursable hours. Therapy should be limited to 100 hours 
without prior authorization. 

RESPQNSE: The prior authorization requirements in proposed Rule 
III(ll) (a), (b) and (c) (ARM 46.12.527A) are already in effect 
currently and have been for several years. ~ current ARM 
46.12.526(7), 46.12.531(6) and 46.12.546(7). The department 
believes that the proposed prior authorization requirement for 
services over 70 hours is a reasonable device for limiting 
additional hours of therapy services to cases where the 
additional hours are necessary. The department will adopt the 
rule as proposed. The prior authorization process developed by 
the department will be clearly defined in the respective 
provider manuals. 

COMMENT #B: ·How did the department arrive at the 100 hour yearly 
limitation for each service category? 

RESPQNSE: The 100 hour limit is not a new rule, but has been in 
effect for many years. This limit was arrived at by the 
department working with providers and provider associations. 

COMMENT #9: Do the 100 hour limitations apply to EPSDT 
recipients? Is there a separate procedure for granting prior 
authorization to EPSDT recipients who need over 100 hours? 
States can place tentative limits on services, but such 
utilization controls must be consistent with the preventative 
thrust of EPSDT. Utilization controls cannot unreasonably delay 
the recipient of services nor can they cause recipients to go 
without needed care. There must be an expeditious process in 
place to allow children to obtain treatment services beyond the 
tentative limits. 

RESPONSE: The issues raised in the comment are addressed in the 
rules for the EPSDT program, found at ARM 46 .12. 514 through 
46.12.517. ARM 46.12.514(2) states that limitations on the 
amount or duration of medicaid services which apply generally to 
particular services, as specified in the rules applicable to 
such services, do not apply to such services when provided to 
medicaid recipients under age 21, unless specifically provided 
in the EPSDT rules. The 100 hour limit for PT, OT and ST 
services do not apply to EPSDT recipients. 
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COMMENT #10: The rates paid to providers may be too low to 
elicit enough providers to provide the services covered. If 
this were the case or if this becomes the case in the future, 
the department would be in violation of the amount, duration and 
scope requirements of federal law. 

RESPONSE: The department believes the rates are adequate to 
enlist providers to provide recipients adequate access to the 
services, and that the program complies with the applicable 
requirements of federal law. 

COMMENT #11: Once the rate is set under the proposed rule, does 
this mean that only the legislature can make adjustments to 
insure that coverage is available? If over time the rates 
become too low because of inflation and services are not being 
provided because the legislature declines to increase rates, 
this would clearly violate the amount, scope and duration 
requirements. How were rates set in the past? Did the 
department always rely upon the legislature or did the 
department have the discretion to implement certain rate 
increases or decreases within the legislative allotment? 

RESPONSE: Under both the current and the proposed rules, rate 
increases will be granted only as authorized or directed by the 
legislature. If the department believed that it were necessary 
to increase rates, however, it could amend the rule as deemed 
appropriate and to the extent authorized by state statute and 
within existing budgets. The department believes that section 
53-6-113, MCA authorizes the department to set reimbursement 
rates, although the department must consider the availability of 
appropriated funds, among other factors listed in the statute. 
The availability of services is another factor listed in the 
statute. 

COMMENT #12: Medicaid reimbursement currently is extremely low. 
We currently receive about 50\ reimbursement on our charges. 
The proposed methodology would allow us to receive 65.2\, but 
that is based upon the aggregate average of all providers. One 
provider's reimbursement should not be tied to another 
provider's charges when each provider's overhead costs may be 
entirely different. Also, the proposed rule appears to indicate 
that charges for PT, OT and ST services will be pooled for this 
purpose. This creates problems with the reimbursement system. 
The department should consider adopting for medicaid a system 
similar to the resource based relative value system (RBRVS) 
developed by HCFA over the last 4 or 5 years. The department 
should revalue the modalities and procedures for reimbursement 
purposes. Medicaid's reimbursement priorities are in opposition 
to those of other payers, particularly medicare. Clinical 
expertise reasonably should be reimbursed at a greater rate than 
passive modalities. The reimbursement is very low, and is very 
close to not being even a break even point for many providers 
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and services. This may lead to providers opting out of the 
medicaid program. 

RESPONSE: The department believes that the proposed fee 
methodology is a reasonable and adequate method of 
reimbursement. Fees are developed based upon an averaging of 
charges from various providers. Charges are pooled for a 
particular procedure only among the individual categories of 
therapy providers, i.e., PT charges are pooled separately from 
OT charges for this purpose. This method does not reimburse the 
full cost of the highest cost providers, which encourages a more 
cost effective approach to providing services. Nonetheless, we 
appreciate the concern expressed in the comments. The 
department is undertaking a study of the medicare RBRVS system 
for possible future use in medicaid reimbursement of therapy and 
other services. This study should address any disparities 
between rates paid for the various services. 

Physical Therapy Comments 

COMMENT #1: Physical therapists should be reimbursed for the 
fabrication and instruction in splints and braces, and this 
should be made clear in the rule. The proposed language in Rule 
III(lO)(ARM 46.12.527A) is unclear as to how the physical 
therapist is reimbursed. 

RESPONSE: The department is modifying Rule III(10) (ARM 46.12. 
527A) to apply to all licensed therapists, not just occupational 
therapists, and to remove the language "dynamic and static" and 
clarify reimbursement. 

COMMENT #2: The removal of the specific medical necessity 
criteria for augmentative speech devices suggests that the 
department may be pulling away from funding augmentative speech 
devices. Not having specific criteria for such devices will 
lead to an increased tendency to deny the services. Although 
the department states that it will follow medical necessity 
definitions contained in the ARM, it is well known that the 
department keeps separate policies apart from the regulations 
about what it will fund. The department will still have 
criteria but those criteria will not be available for public 
review and comment. The department should adopt the policies 
under MAPA procedures to eliminate these separate policies and 
provide adequate due process through the review and comment 
procedures set out in statute. 

RESPONSE: The removal of the specific criteria does not indicate 
any change in medicaid policy regarding augmentative speech 
devices. The department does not agree that there will be an 
increased tendency to deny these services. The items that were 
listed may still be considered under the medical necessity 
definition that remains in the rules. Other relevant criteria 
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may also be considered. The department believes that the rule 
was redundant and unnecessary, and that the department has an 
obligation under HJR 5 to review and el-iminate unnecessary 
administrative rules. Moreover, the applicable rules that 
govern medical necessity have been adopted under MAPA and remain 
in the ARM. Given the vast number of specific applications of 
the medical necessity rule, the department indeed must interpret 
the rule based upon the particular circumstances of each case. 
However, the department cannot and is not required to adopt as 
rule a statement covering every possible application of the 
rule. Due process is assured by the notice and hearing rights 
granted by federal and state law as to application of the rule 
in a particular case. However, the department will address 
particular interpretations in the provider manuals for the 
respective programs. 

Audiology Comments 

COMMENT #1: The definitions of "licensed therapist• and 
"practitioner• in Rule I (ARM 46.12. 525A) should include 
audiologists, and the definition of "therapy services" in Rule 
I (ARM 46.12.525Al should include audiological therapy. Most 
audiologists are trained not only to test hearing and fit 
hearing aids, but also to provide therapy such as speech 
reading, auditory perceptual testing, language development, etc. 
Some audiologists provide only therapeutic services. These 
providers need to be able to practice their profession and bill 
for services. 

RESPONSE: The definitions of "licensed therapist," 
•practitioner• and "therapy services" in proposed Rule I (ARM 
46.12.525A) apply only to physical therapy, occupational therapy 
and speech therapy services. These definitions do not apply to 
or address the scope of audiology services covered or 
reimbursable by the Montana Medicaid program. Proposed Rules I 
through V (ARM 46.12 525A through 46.12.529) apply to physical 
therapy, occupational therapy and speech therapy services. 
Proposed Rules VI through IX (ARM 46.12.533 through 46.12.539) 
apply to audiology services. Montana medicaid reimbursement of 
audiology services currently is limited to hearing aid 
evaluations and basic audio assessments provided within the 
scope of practice authori:z:ed by state law, and the Montana 
Medicaid program currently does not cover or reimburse 
audiologists for the therapy services described in the comment. 

COMMENT #2: Proposed Rule VI(2) (a) (ARM 46.12.533) refers to the 
"Montana board of audiologists.• The rule should be revised to 
reflect the correct title, which is the board of speech-language 
pathologists and audiologists. 

RESPONSE: The department agrees and has revised the language 
accordingly. 
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coMMENT #3: The actual fitting of hearing aids requires that the 
dispenser be licensed by the Montana Board of Hearing Aid 
Dispensers. The department should add a sentence in Rule 
VII(2) (ARM 46.12.534) to specify this requirement. 

RESPONSE: The department agrees that the actual fitting of 
hearing aids requires that the dispenser be licensed by the 
Montana Board of Hearing Aid Dispensers. The department's rules 
for reimbursement of hearing aid dispensers includes this 
requirement, at ARM 46.12.541. We agree that additional 
language in the audiology rules may be helpful to make this 
point clear, and we have added such language to the rule. 

COMMENT #4: Proposed Rule VII(7) (ARM 46.12.534) requires that 
hearing aid evaluations be conducted in a sound attenuated room 
in a free field setting. In many cases this is an impossible 
requirement. Many recipients are bound to their home or rest 
home environment and cannot be tested in a sound treated 
environment. The last sentence of proposed Rule VII (7) (ARM 
46.12.534) should more appropriately read Ha hearing aid 
fitting" rather than "evaluation." This language is more 
consistent with current laws and rules of the board of speech
language pathologists and audiologists and the board of hearing 
aid dispensers. Moreover, the language of proposed Rule VII(6) 
and (7) (ARM 46.12.534) should be revised for clarity and 
specificity, and for consistency with current professional 
practice standards. The comment suggested specific language. 

RESPONSE: The department agrees and has made the suggested 
changes and adopted substantially the same language suggested in 
the comment. 

Miscellaneous Comments 

COMMENT #1: In proposed Rule III(7) (ARM 46.12.527A), the word 
"Divisions" should be "Division". 

RESPONSE: The department has corrected this error. 

6. The adopted rules will be applied effective July 1, 
1996. The rules permitting mid-level practitioners to order or 
refer for physical therapy, occupational therapy, speech 
therapy and audiology services will apply to services provided 
on or after May 22, 1995, the effective date of the implemented 
federal regulations. 

Rule Review~ 

Certifieu to the Secretary of 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 
46.12.1222, 46.12.1223, 
46.12.1229, 46.12.1231, 
46.12.1237, 46.12.1245 and 
46.12.1254 pertaining to 
nursing facilities 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT 
OF RULES 

1. On April 25, 1996, the Department of Public Health and 
Human Services published notice of the proposed amendment of 
rules 46.12.1222, 46.12.1223, 46.12.1229, 46.12.1231, 
46 .12.1237, 46.12.1245 and 46.12.1254 pertaining to nursing 
facilities at page 1081 of the 1996 Montana Administrative 
Register, issue number 8. 

2. The Department has amended rules 46.12.1222, 
46.12.1223, 46.12.1231, 46.12.1245 and 46.12.1254 as proposed. 

3. The Department has amended the following rules as 
proposed with the following changes: 

46.12.1229 OPERATING COST COMPONENT (1) through (4) 
remain as proposed. 

(5) If the provider's inflated base period per diem 
operating cost is less than the operating cost limit calculated 
in accordance with a~aee~ieft (4), the provider's operating cost 
component shall include an incentive allowance equal to the 
lesser of 10\ of median operating costs or ~ n.l of the 
difference between the provider's inflated base year per diem 
operating cost and the operating cost limit. 

(5) (a) remains as proposed. 

AUTH: Sec. 53-6-113, MCA 
IMP: Sec. 53-6-101, 53-6-111 and 53-6-113, MCA 

46.12.1237 CALCULAIED PROPERTY COST (1) through (2) (d) 
remain the same. 

( i) For rate years beginning on or after July 1, H* 
~. the property rate cap is ~ ~-

(2) (e) through (3) remain as proposed. 
(a) If the provider• s H9-!> ~ property component is 

greater than the provider's base year per diem property costs, 
then the provider's calculated property cost component is the 
lesser of the provider's H9-!> ~ property component or the 
property rate cap of ~ ~-

(b) If the provider's base year per diem property costs 
exceed the provider's H9-!> ~property component by more than 
~ ~. then the provider's calculated property cost 
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component is the sum of the provider's M% 1.2..2..2_ property 
component plus ~ ~. 

(c) If the provider's base year per diem property costs 
exceed the provider• s M% 1.2..2..2_ property component by ~ 
ll...a..Q. or less, then the provider's calculated property cost 
component is the provider's base year per diem property costs. 

(4) remains as proposed. 
(a) the adjusted component shall be the lesser of ~ 
~ or a blended rate determined by dividing the sum of the 
product of pre-construction square footage and the provider's 
July 1 calculated property cost component and the product of the 
additional constructed square footage and ~ ~. by the 
total square footage after construction. 

(5) remains as proposed. 
(a) the adjusted component shall be the lesser of ~ 
~ or the existing component plus a per diem amount 
determined by amortizing 80\ of the amount derived by dividing 
the total allowable remodeling cost by the number of licensed 
beds after remodeling. Such amount shall be amortized over 360 
months at 12\ per annum. A per diem amount shall be determined 
by multiplying the monthly amortization amount by 12 months and 
dividing the result by 365. 

AUTH: Sec. 53·6·llJ, MCA 
IMP: Sec. 53·6-lQl and 53-6-113, MCA 

4. The Department 
commentary received: 

has thoroughly considered all 

COMMENT Ml: We support the increases in the operating, nursing, 
incentive, and property components of the rate sett1ng 
methodology. We note, however, that each of these caps remain 
below the pre-FY 96 cuts and below levels previously agreed to 
by the department as being appropriate and necessary to properly 
fund nursing facilities. Rates generated by this formula 
continue to be, according to your own calculations an average of 
over $5 per patient day below actual costs experienced by 
facilities; and 58 of 98 facilities (nearly 60\), according to 
your spreadsheet, receive rates lower than their actual costs. 

COMMENT #2: One commentor supports the move to a 106\ of the 
median operating cost cap and reluctantly supports the 
department's decision to again increase the incentive payment 
with extra dollars. This commentor expects that any dollars 
remaining, after the private pay limits are calculated, will be 
used to further raise the cap. Further, if the private pay limit 
reduces available funds below those needed to fund the proposed 
rule, the commentor recommends that the department first reduce 
the incentive factor, then the property cost component before 
reducing the operating cost cap. 
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RESPQNSE FOR #1 and #2: The department continues to further the 
basic goals of the reimbursement methodology to maximize 
reimbursement of nursing services and nursing costs while 
providing an incentive to operate efficiently and contain costs. 
These adjustments in percentages have been set with these 
reimbursement goals in mind and in conjunction with the 
adjustment of the reimbursement components to incorporate 
inflationary trends, patient assessment information, new median 
cost computations, adequacy of the reimbursement levels through 
the department's findings processes and appropriation levels. 
The department has continued to update the information in the 
rate spreadsheet from the first notice of the rule and, based on 
the updated information, we will adopt a direct nursing 
personnel cost limit median of 117\, an operating cost limit 
median of 106\, an incentive upper limit of 33\, and a property 
cap of $11.50. Reimbursement rates must be considered as a 
whole to determine the adequacy of reimbursement levels and not 
isolated to one component of reimbursement. Percentages have 
previously been adjusted in order to provide for the maximum 
amount of reimbursement to be distributed in the most 
appropriate manner to all facilities participating in the 
program. These percentages have been adjusted upward in some 
instances but can be adjusted downward in conjunction with the 
other reimbursement components in order to maximize the system 
of reimbursement as a whole. 

The department believes that the proposed medicaid rates are 
reasonable and adequate to meet the costs which must be incurred 
by efficiently and economically operated facilities to provide 
care and services in conformity with applicable state and 
federal laws, regulations and quality and safety standards, and 
assures continued access to medicaid services. 

The operating incentive is discretionary from the department's 
standpoint as it reimburses providers for costs not incurred, it 
provides an incentive for providers to consider how to incur 
facility operation costs in an efficient manner and provides a 
mechanism for facilities to be recognized for cost containment 
while still meeting participation requirements. 

The department notes that neither the Boren Amendment nor any 
state or federal regulation requires that any particular number 
or percentage of facilities receive rates that equal or exceed 
actual costs, and that courts have recognized that there is no 
requirement that all costs be reimbursed. Moreover, such a 
percentage test is not the standard adopted by the department by 
which to assess compliance with Boren Amendment requirements. 
The department believes that based on our findings process that 
the level of reimbursement is reasonable and adequate to meet 
the cost that must be incurred by efficiently and economically 
operated nursing facilities in Montana. 
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As stated at the rule hearing, the department will leave some 
funds undistributed through the rate spreadsheet on July 1, in 
order to accommodate rate adjustments during the year. Some of 
these undistributed funds will be the result of private pay 
savings while others will represent undistributed appropriations 
prior to any private pay savings. 

COMMENT 113: We believe that rebasing the system utilizing 
calendar year 1995 cost reports, instead of using an 
inflationary index, is the best way to account for cost 
increases reflected by facilities. Facilities' continuing 
efforts to comply with federal regulations (the interpretation 
of which never stops evolving), including adding staff to assure 
compliance, means that our facilities are experiencing cost 
increases beyond "inflation" which should be recognized by the 
Medicaid program. 

RESPONSE: The rate system was rebased in fiscal year 1996 to 
use 1994 cost report information. For fiscal year 1997, the 
department continues to utilize the 1994 cost reports as the 
base period costs, and provides for indexing these costs forward 
to the mid point of the rate year utilizing the DRI skilled 
nursing index. The department does not believe that annual 
rebasing is necessary to reasonably and adequately reimburse 
nursing facilities. The DRI-SNF inflationary component has 
proven to be an accurate index of aggregate cost increases in 
Montana. The DRI index is applied to all of the facilities• 
operating and direct nursing costs. The adequacy of the DRI 
index must be measured by comparing it to the total cost 
increases in all cost areas. The adequacy of the index cannot be 
measured by comparing the DRI percentage with the rates of 
increase for individual cost items in individual facilities. Not 
every specific cost increase will be projected in the 
inflationary adjustment, but the department believes that in the 
aggregate all necessary cost increases are met or exceeded by 
application of the DRI index. Moreover, the fact that any 
particular facility actually incurs costs at a certain rate of 
increase does not mean that all of such costs need be incurred 
by an economically and efficiently operated facility or that the 
costs must be reimbursed. The system is not a cost based system 
and is not intended to reimburse all of the costs incurred at 
each facility. Because the department believes that the use of 
the 1994 cost base and the DRI index adequately recognizes all 
necessary cost increases, the department disagrees with the 
comment that suggests current costs are not accounted for in the 
rates. 

COMMENT 114: We believe the rule should be changed to reflect a 
minimum wage increase "pass through" in the event the federal 
government increases the minimum wage during FY97. This is 
looking more and more likely and is a contingency we should be 
prepared for. "Savings" from the private pay limit and other 
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reserved contingency funds could be used to fund this 
contingency. 

RESPONSE: The department will undertake a survey of all 
facilities to determine the impact of any changes that would be 
made in the minimum wage during the next fiscal year and the 
estimated impact that will result based on the proposed 
increases. In reviewing the 1 icensed to non-1 icensed ratio 
spreadsheet the impact of increases in the minimum wage do not 
appear to be significant in the nursing area, as they were the 
last time that the minimum wage was increased, and a pass 
through reimbursement system was developed. The areas that most 
likely will be impacted will be the non-direct care areas such 
as dietary and housekeeping. The impact of any increases in 
minimum wage will be considered based on the survey information 
that the department receives and any resulting increases will be 
considered based on this analysis. 

COMMENT #5: We continue to be concerned about the way the 
nursing wage is calculated and the relationship between the 
patient assessment score and actual staffing. The department 
has previously agreed to further analyze and study this issue 
but has not done so. The department is also discussing moving 
away from the use of the patient assessment abstract in 
reimbursement in favor of the MDS, which we do support. 

RESPONSE: The department believes that the use of the PAS, 
which is a measurement of the relative acuity and care needs of 
residents served by facilities is a reasonable approach to 
determining efficient and economical nursing costs. Moreover, we 
believe that the mix of information used in the current 
calculation will tend to encourage providers to staff carefully 
based upon resident needs rather than reimbursement impacts, 
because understaffing or overstaffing will have a balanced rate 
result under the methodology. The department does agree that 
this approach does not in every case provide a precise 
indication of staffing needs during the corresponding period, 
and that further consideration is warranted to determine whether 
an approach could be developed that would achieve better 
results. The department will consider the changes in the case 
mix adjustment factor in conjunction with computerization of the 
minimum data set and its use as an assessment tool during the 
upcoming fiscal year. The department has asked for funding in 
the next biennium to contract with a consultant to develop a 
case mix adjustment system from the MOS data, The 
computerization requirement and the transmission of MDS 
information will assist the department in converting to a new 
acuity measure for reimbursement which will use MDS information 
and eliminate duplication of requirements for providers that 
exist under the present system. The development and 
implementation of such a system may also provide additional 
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options to address the concerns that have been raised regarding 
the nursing wage computation. 

COMMENT U6: There has been discussion and agreement by the 
department for a number of years with respect to develop a 
system for reimbursement of property that more accurately 
reflects the value of the use of the property. We continue to 
urge the department to work with providers to develop such a 
system. 

RESPONSE: For fiscal year 1997 the department has proposed to 
increase the property cap to $11.50 or up to a $1.86 increase 
over fiscal year 1996 reimbursement rates. Providers will remain 
at their 1996 rate if that rate already exceeded their costs, or 
otherwise would receive the lower of an increase up to their 
cost per day or an increase of $1.86, subject to the $11.50 cap. 

The department made a commitment to form working groups to work 
toward property system changes. The department has not committed 
to a fair rental value system or any specific property 
methodology for the future. The department will continue to look 
at the property reimbursement system and to work with providers 
in developing a new system of property reimbursement. 

There continue to be providers that have completed remodeling 
and new construction projects within the current reimbursement 
limits and qualify for rate adjustments under these rule 
prov1s1ons. It still is unclear to the department based on this 
continued building and expansion why providers believe that 
there is no incentive to renovate and add beds when there 
continue to be providers that in fact are doing exactly this 
very thing. 

COMMENT #7: The department, at proposed ARM 46.12.1223(1) (g), 
directs a nursing facility to return any remaining personal 
funds of a deceased resident who received medicaid benefits at 
any time to the department's third party liability unit. Does 
the rule apply to a resident who received any benefits at any 
time, or received nursing facility benefits at any time? 
Certainly, some residents may have received medical assistance 
at some point in their lives, and not be medicaid eligible at 
the time of their death. A nursing facility would not know of 
the past medicaid eligibility or assistance, and therefore could 
not comply with the rules. 

This commentor also questions if the rule applies to those 
persons eligible for care, or for those persons who actually 
have received services paid for by medicaid. Finally, we 
question whether this policy would apply to any medicaid 
eligible person, or only to those persona where Montana medicaid 
benefits are at question. 
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The commentor recommends the department clarify these issues in 
the response to the comments, and, if necessary, modify the rule 
language as needed. At a minimum, the department should clarify 
the rule that applies to situations where the facility has the 
information necessary for compliance. Further, facilities who 
return personal funds to a resident's estate or heirs, but whose 
funds should have been returned to the state should not become 
responsible to pay those dollars on behalf of the resident. The 
state should state in the rule that they will recover from the 
responsible party who actually holds the funds in question. 

RESPONSE: Montana law at 53-6-168, MCA requires that under 
certain circumstances nursing facilities must pay the funds of 
deceased residents to the department. If a nursing facility or 
a person, other than a financial institution, is holding 
personal funds of a deceased nursing facility resident who 
received Medicaid benefits at any time shall, within 30 days 
following the resident's death, pay those funds to the 
department' a third party liability unit. Funds paid to the 
department under this statute are not considered to be property 
of the deceased resident's estate, and do not apply to recovery 
of the funds by the department. The department's intent in 
adding the proposed subsection was merely to include a reference 
to this new section of law in the list of facility 
responsibilities contained in ARM 46.12.1223. The department's 
intent is not to adopt detailed rules to interpret the statute 
at this time. 

We believe that the statute speaks for itself in addressing the 
questions raised in the comment. The statute applies to a 
nursing facility resident that received medicaid benefits at any 
time. The statute does not restrict the type of medicaid 
benefits received to nursing facility benefits only, but applies 
to any medicaid benefits received at any time. The statute 
would not apply, however, if the recipient had been medicaid 
eligible but no medicaid benefits had been paid or claimed on 
the recipient' a behalf. The statute creates an enforceable 
legal obligation on facilities, and failure to comply could 
result in liability to the facility. Therefore, facilities 
should exercise care before disposing of personal funds after a 
resident's death. 

In moat instances a resident who has been medicaid eligible in 
the community will continue to be eligible in the nursing 
facility. In many communities the facility does know if the 
recipient is or has been medicaid eligible. However, if there 
is any doubt or a provider wants to know whether or not the 
individual received medicaid benefits, they can call the 
department's third party liability unit and obtain this 
information prior to disposing of any resident funds on deposit 
with the facility. 
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coMMENT #8; Commentora again object to the department's policy 
to utilize the private pay rate in place on July 1, 1996 to 
limit medicaid payments for the entire state fiscal year. 
Providers are, in some cases, forced to raise private pay rates 
sooner than needed to avoid the medicaid limit. Providers with 
fiscal year ends in December, March and April are especially 
impacted by this policy. Budgeting for those providers' upcoming 
fiscal years has not yet begun. Providers don't know what 
medicare payment policies will look like, and how changes in 
input coats, like minimum wages, might affect them down the 
road. The department's stand on this issue creates a perverse 
incentive to raise rates paid by private paying patients. We 
recommend that the department amend this policy to accommodate 
rate changes by providers with other than June 30 year ends, and 
who change their rates during the state fiscal year. 

RESPQNSE; The department has responded to this comment in prior 
years. The department was directed to implement the private pay 
limit as part of a legislative cost containment provision that 
is included in House Bill 2, the general appropriations bill, 
during the 1993 legislative session. The legislative language 
limits a facility's medicaid rate to no more than the facility's 
private pay rate. The department will survey nursing facilities 
to determine the private pay rate effective July 1, 1996. If 
the private pay rate is less than the July 1, medicaid rate 
computed under the reimbursement formula, then the facility's 
medicaid reimbursement is limited to the facility private pay 
rate for the entire year. The private pay limit will be based 
upon the private pay rate effective July 1 and rates will not be 
adjusted upward for private pay rate increases occurring during 
the year. To monitor private pay rates and to continually adjust 
rates would be costly and is not administratively feasible. 
Each facility needs to evaluate the cost of providing nursing 
facility care and compare this to the private pay charges in 
order to determine if the private pay rate is reflective of the 
cost of providing care for the year beginning July 1. Based on 
this analysis, some private pay rates may need to be raised, not 
because of the limit on the medicaid rate but because the cost 
of providing this care is greater than what is being charged to 
the private paying resident for this care. This continues to be 
the policy that the department adopted in the fiscal year 1994 
rules and is not a new interpretation in how the department has 
applied the private pay limit. There will be no adjustments to 
the computed medicaid rate established on July 1 if the 
facilities who are limited increase their private pay rates 
during the year. 

COMMENT #9; One commentor suggests the department rethink the 
policies which limit the time a resident may spend away from the 
facility for therapeutic home visits. The policy adopted by the 
department conflicts with the spirit of OBRA reforms which 
mandate the facility consider the patient's room as their home, 
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and to provide treatment and services to the greatest benefit of 
the resident. The 72 consecutive hour limit policy appears to 
make work for government officials, rather than serve any 
purpose to promote well being for the residP.nt. The department 
already has a maximum number of days for which a bed can be paid 
for, protecting its fiscal interest. Perhaps doling out time 
away for each resident might be a bit overbearing. The policy is 
arguably out of step of the department's own mission to improve 
one's health status. 

RESPONSE: This proposed rule does not change existing 
department policy or practice but clarifies that a provider must 
call 1n to the department to obtain an extension on a 
therapeutic home visit if something unforseen occurs and a 
resident is out of the facility longer than expected. Obtaining 
prior approval guarantees that it is medically appropriate for 
a resident to be absent from the facility for that duration, 
because such absences must be physician approved. This 
provision does not deter the resident from leaving the facility 
at any time but will allow for monitoring of days up to the 
twenty-four that are reimbursable by the medicaid program during 
the fiscal year. Days utilized under the 72 hour limit do not 
require prior approval but do require submission of a form to 
the department to track day utili2:ation. The department 
disagrees this is a labor intensive process. The department 
believes that the controls imposed are reasonable, especially 
considering that the medicaid program will be paying the full 
rate for these days, even though the resident is physically 
absent from the facility. 

COMMENT #10: One commentor felt that 10 days is not an adequate 
amount of time to prepare testimony in person on proposed 
changes from the date of receipt of the proposed information to 
the date of the public hearing. This time period is 
insufficient to allow analysis of the data. For all practical 
purposes the period is so short that it appears the department 
is not interested or concerned about meaningful provider input. 

RESPONSE: The department mailed two draft spreadsheets on May 
8th to all nursing facilities. One spreadsheet contained rates 
as proposed in the first rule notice and one increased the 
property and incentive limits. The public hearing for the first 
notice of the proposed ARM rules for FY 1997 was scheduled for 
May 23th with written comments accepted through May 29th. This 
allows approximately three weeks for a nursing facility to 
respond to the draft spreadsheets and the proposed rules for FY 
1997. The department believes that all providers have been given 
adequate notice of changes being proposed and have been given 
opportunity to comment on these changes. In addition, the 
department discussed the proposed changes with association 
representatives at an earlier date and has carefully considered 
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the comments received from providers and associations as a 
result of this rule process. 

COMMENT #11: We have a continuing requirement under ARM 
46.12.1223(1) (g) (3) that a provider provide the department with 
thirty days notice of termination of participation in the 
program. On the other hand, I do not know what my medicaid rate 
will be for the period beginning July 1, which is a little over 
33 days from now. I cannot analyze the fiscal position of the 
nursing home and its position in the medicaid program because I 
do not have rates for the period beginning July 1. In other 
words, I am forced to accept the rate computed by the department 
for a minimum of one month even if I was to find the rate 
unacceptable and decide to withdraw from the program because of 
that rate. I feel that the department should set the current 
period fiscal rate at least 60 days in advance so that 
facilities have an opportunity to analyze the impact of that rate 
on current operations. 

RESPONSE: The department agrees that the new rates should be 
determined as far in advance of the rate year as reasonably 
possible. However, the department believes that it is in fact 
completing the rate setting process as early as possible in 
light of the dates when the necessary cost and other rate 
setting information is available. As stated in a previous 
response, the department believes that providers have had 
adequate time to review the draft spreadsheets and have a 
reasonable idea what their facility's rate will be beginning 
July 1. The department has consistently followed this time line 
in establishing reimbursement rules and rates. Rate setting 
coincides with the July 1 date where new appropriation levels, 
established by the legislature, are available for provider rate 
increases. If the provider truly wishes to terminate 
participation in the medicaid program based upon the specific 
rate set under this process, the department will make every 
effort to accommodate a quicker withdrawal from the program, 
bearing in mind that the orderly transfer of residents to 
appropriate placements is the primary concern. 

CQMMENT #12: The logic behind using assessments of patient and 
costs incurred in calendar year 1994 to determine reimbursement 
for services North Valley Health Care Center is going to provide 
over a year from now in 1997 totally escapes me. One-third of 
the PAS in the base period include a time period that is not 
covered by the base period cost report. The fiscal year end of 
the nursing home is November 30th and the base period PAS 
includes scores from October and November. At the very least 
these scores should be in the base period. I do not think it is 
necessary for the department to use a sample selection of PAS to 
determine the base score when in fact they have access to a full 
fiscal years scores for each provider. These twelve months' 

Montana Administrative Register 12-6/20/96 



-1708-

scores could be used to compute an average PAS for the nursing 
facility. 

The use of PAS is more in line with larger metropolitan area 
hospitals that use nurse registry with their inherent inflated 
wage cost. Nurses are brought in and assigned to areas as the 
need arises. This may be adequate for short term stays 
associated with hospitals but is completely contrary to the 
philosophy of the long term care industry whose goal is to 
provide a continuity of care. The nursing facility is the home 
of the residents and a shifting staff is very disruptive to 
them. 

A change in PAS does not cause a change in staff because in a 
rural area, trained licensed and non-licensed staff is not hired 
or discharged based on PAS. They are an asset of the nursing 
facility and cannot easily be replaced. These costs which are 
treated as a totally variable cost in the rate formula are 
essentially fixed costs for most facilities therefore PAS should 
not be included in the rate calculation. 

RESPONSE: CUrrently the PAS is a part of the rate calculation 
as provided in the Administrative Rules of Montana for medicaid 
nursing facilities. The department believes that the use of the 
PAS, which is a measurement of the relative acuity and care 
needs of residents served by facilities is a reasonable approach 
to determining efficient and economical nursing costs. Moreover, 
we believe that the mix of information used in the current 
calculation will tend to encourage providers to staff carefully 
based upon resident needs rather than reimbursement impacts, 
because understaffing or overstaffing will have a balanced rate 
result under the methodology. The department does agree that 
this approach does not in every case provide a precise 
indication of staffing needs during the corresponding period, 
and that further consideration is warranted to determine whether 
an approach could be developed that would achieve better 
results. The department will consider the changes in the case 
mix adjustment factor in conjunction with computerization of the 
minimum data set and its use as an assessment tool in the 1998 
fiscal year. The computerization requirement will assist the 
department in converting to a new acuity measure for 
reimbursement which will use MDS information and eliminate 
duplication of requirements for providers that exist under the 
present system. The development and implementation of such a 
system may also provide additional options to address the 
concerns that have been raised regarding the nursing wage 
computation. 

The department at the request of providers specified, in the 
fiscal year 1995 rules, the 6 month period that will be used to 
compute the patient assessment average for all providers. This 
6 month average is taken from the period October through March 
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preceding the rate period. This allows the department to use 
the most current patient assessment information available in the 
calculation of the direct nursing component. The use of any 
other time period is not under consideration by the department. 
The most current information available at the time that 
reimbursement is established is used in this computation. 
variations occur from month to month, but when averaged over the 
six month period this is reflective of the care being provided 
in facilities. The nursing hourly wage is calculated by taking 
base period nursing costs and dividing by the product of 
occupied days during the cost reporting period and the PAS that 
most closely corresponds to the base period. The resulting cost 
per hour is then inflated to the midpoint of the rate period and 
is compared to the median upper limit. The current PAS average 
is then applied to the cost per hour to compute the total direct 
nursing component. Under this computation, the base period 
components that most closely correspond to each other are used 
to calculate the nursing hourly wage, that wage is inflated 
forward and then multiplied by the current PAS. The department 
believes that this methodology projects nursing costs with 
reasonable accuracy and results in reasonable and adequate 
reimbursement. The department will continue to use this 
computation for the nursing component in fiscal year 1997 rate 
setting. 

COMMENT 1113: The department should use the most current 
information at its disposal. Inflation factors do not take into 
account internal changes in the operations of a specific nursing 
home. Nursing homes with high costs in the base period will have 
those costs inflated and continue to receive a high rate. The 
inflation factor inflates old cost. It does not reflect current 
cost of operating a nursing home. The economic climate in 
Montana is very volatile. Licensed and non-licensed nursing 
wages have increase substantially and nursing homes have had to 
meet these requirements to remain competitive in the labor 
market place. I do not feel that the incentive factor can 
replace the information presented in the 1995 cost reports. 

RESPONSE: The rate system was rebased in fiscal year 1996 to 
use 1994 cost report information. The department does not 
believe that annual rebasing is necessary to reasonably and 
adequately reimburse nursing facilities. The DRI-SNF 
inflationary component has proven to be an accurate index of 
aggregate cost increases in Montana. The DR! index is applied to 
all of the facilities• operating and direct nursing costs. The 
adequacy of the DR! index must be measured by comparing it to 
the total cost increases in all cost areas. The adequacy of the 
index cannot be measured by comparing the DRI percentage with 
the rates of increase for individual cost items in individual 
facilities. Not every specific cost increase will be projected 
in the inflationary adjustment, but the department believes that 
in the aggregate all necessary cost increases are met or 
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exceeded by application of the DRI index. Moreover, the fact 
that any particular facility actually incurs costs at a certain 
rate of increase does not mean that all of such costs need be 
incurred by an economically and efficiently operated facility or 
that the costs must be reimbursed. The system is not a cost 
based system and is not intended to reimburse all of the costs 
incurred at each facility. Because the department believes that 
the use of the 1994 cost base and the DRI index adequately 
recognizes all necessary cost increases, the department 
disagrees with the comment that suggests current costs are not 
accounted for in the rates. 

COMMENT #14: One commentor wonders if the current rate formula 
meets the intent of the legislature. An analysis of the current 
year rates for the two nursing homes in Whitefish, North Valley 
Hospital and Colonial Manor, will illustrate my point. These 
nursing homes operating within a few miles of each other draw 
employees from the same labor pool and operate in the same 
economy. To the best of my knowledge both of these nursing homes 
have been able to maintain their state license. The property 
rate of each facility is similar. There the similarities end. 
The indexed operating cost per diem with fee of the combined 
facility, North Valley Hospital, of $55.20 is approximately 
$20.00 per patient day higher than Colonial Manor, a free 
standing facility, of $32.80. The calculated direct nursing care 
wage at North Valley Hospital is $57.54 while Colonial Manor's 
is $31.49, a difference of approximately $26.00. Under the 
proposed rates, the operating cost of North Valley Hospital was 
limited to $42.06 while the nursing cost was limited to $48.07. 
The proposed medicaid rate is $96.79 while Colonial Manor, which 
received a $2.78 operating incentive, is $73.26, a difference of 
$23.53 per patient day. In looking at these differences a person 
has to wonder what type of allocation of cost is happening 
between the hospital portion of the operation and the nursing 
facility portion. In the case of the Northern Montana Long Term 
Care facility located in Havre they are reporting an operating 
cost of over $74.00 per patient day. This would seem almost 
inconceivable when the median for the state is only $39.68. What 
method of cost allocation is happening to result in these 
gigantic differences. Somehow what is called operating cost in 
Havre must not bear any resemblance to what the rest of the 
state calls operating cost. 

The conclusion that must be reached from the above rate 
difference is that the combined hospital-nursing home is 
receiving a (based on average patient medicaid days) subsidy of 
about $350,000 per year. To my knowledge there has never been 
anything in the legislative history to indicate that they 
intended funds from the medicaid budget to be directed this way. 
It may be in the public interest to fund communities that need 
a small combined facility. However, if the legislature deems it 
in the public benefit to provide funding for them it would 
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appear they would do it directly rather than have the funds 
distributed through the medicaid long term care appropriation. 

RESPONSE: North Valley Hospital and Northern Montana Long Term 
Care were capped at $42.06 for their operating rate component 
($39.68 median x 106\). North Valley Hospital had more nursing 
costs than Colonial Manor which in the rate calculation resulted 
in the higher rate of $96.79 for North Valley Hospital. In 
accordance with ARM 46.12.1221(4), the purpose of the 
department's rules relating to medicaid reimbursement of nursing 
facility services is to provide, as required by federal law, for 
payment for nursing facility services through rates which are 
reasonable and adequate to meet the costs, including the costs 
of services required to attain or maintain the highest 
practicable physical, mental and psychosocial wellbeing of each 
medicaid recipient, which must be incurred by efficiently and 
economically operated facilities in order to provide care and 
services in conformity with applicable state and federal laws, 
regulations and quality and safety standards. 

The department continues to further the basic goals of the 
reimbursement methodology to maximize reimbursement of nursing 
services and nursing costs while providing an incentive to 
operate efficiently and contain costs. All of the reimbursement 
factors must be considered as a whole to determine the adequacy 
of reimbursement levels and not isolate to one component of 
reimbursement. The department continues to believe that this 
methodology projects cost with reasonable accuracy and results 
in reasonable and adequate reimbursement levels. 

We also believe that the current system appropriately recognizes 
a degree of differences in the operating environments faced by 
different providers and provider types within the state, rather 
than in effect mandating a one- size -fits -all approach to 
providing services. We believe that this system is a vast 
improvement over the previous system. That system set rates 
primarily on an averaging of costs and allowed low cost 
facilities to benefit from the higher cost of other facilities, 
by paying a rate much higher than their own costs without 
holding them accountable to spend the difference on improving 
patient care. We recognize that there are some providers that 
reaped large profits from the old system and that continue to 
complain in effect that the high profit opportunities of the old 
system do not remain available. The department believes that 
the quality of patient care is a more important goal than 
profitability, especially under a publicly funded welfare 
program, and the system has been adjusted to reflect that 
priority. We do believe, however, that the current system 
provides a fair opportunity for all providers to receive a 
reasonable return for their efforts. 
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5. The rule amendments will apply to nursing facility 
services provided on or after July 1, 1996. 

Rule RevJ.ewer 

Certified to the Secretary of State June 10, 1996. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rule 46.14.401 
pertaining to the low income 
weatherization program 

NOTICE OF THE AMENDMENT 
OF A RULE 

TO: All Interested Persons 

1. On March 21, 1996, the Department of Public Health and 
Human Services published notice of the proposed amendment of 
rule 46.14. 401 pertaining to the low income weatherization 
program at page 731 of the 1996 Montana Administrative Register, 
issue number 6. 

2. The Department has amended the following rule as 
proposed with the following changes: 

PRIOR1h~~ · 40fl) o:!irt;!!atrt: h!;fi;Be1tiTJeath:iz!fRiit~ 
September 30. 1985. with U.S. department of energy funds or with 
LOW INCQME ENERGY ASSISTANCE PROGRAM (LIEAP) W&ATHERIATION OR 
MONTANA POWER COMPANY FREE WEATHERIZATION funds ff'em BBliteea 
ether than !;he V. S. deeartmen!; ef energy after January 1. H% 
19l5 are not eligible for weatherization services. 

2) (a) through (6) remain as proposed. 

3. No written comments or testimony were received. 

4. The Department has noted that one of the dates in ARM 
46.14.401(1) as proposed to be amended is incorrect. The rule 
should state that dwellings which have been weatherized with 
funds from sources other than the u.S. Department of Energy 
after January 1, 1995, rather than January 1, 1996, are 
ineligible for weatherization services. Subsection (1) is being 
changed to state the correct date. 

Additionally, the Department has noted that the phrase 
"with funds from sources other than the U.S. department of 
energy after January 1, 1995" is too broad. The Department 
does not intend to make dwellings weatherized after January 1, 
1995 with funds from any source other than Department of Energy 
ineligible for weatherization services. The intent is to make 
only dwellings weatherized with Low Income Energy Assistance 
Program (LIEAP) or Montana Power Company weatherization funds 
after that date ineligible. The language of subsection (1) is 
therefore being changed accordingly. 

Rule Reviewer 
~ <; .J?A •o..h 

Director, Public Health and 
Human Services 

Certified to the Secretary of State June 10, 1996. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 
46.30.507, 46.30.701 and 
46.30.1605 pertaining to 
child support enforcement 
distribution of collections 
and non-AFDC services 

TO: All Interested Persons 

NOTICE OF AMENDMENT 
OF RULES 

1. On December 21, 1995, the Department of Public Health 
and Human Services published notice of the proposed amendment of 
rules 46.30.507, 46.30.701 and 46.30.1605 pertaining to child 
support enforcement distribution of collections and non-AFDC 
services at page 2765 of the 1995 Montana Administrative 
Register, issue number 24. 

2. The Department has amended the following rules as 
proposed with the following changes: 

4~, 30,507 DISTRIBUTION OF COLLECTIONS Ill Except as 
provided in !2lr AND !61, 171 and 181. 'When !;be esse ie 
enfereins a e~;reeerl; er!ier. collections OF SUPPORT from all 
sources including but not limited to the proceeds from writs of 
execution. support liens and lump sum settlements will be 
distributed. to the extent the collection is sufficient. in the 
following sequence; 

(1) (a) remains as proposed. 
lbl l;e sa!;illf'l' e.eee.ml;s reeei"$le eweS w.· !;he obliger for 

reeevament ef exeess refvnde. retvrns reimOMrsements and ather 
B&Vflents preyieash made l;s the ebli!er by !;he eSSE! beeat~Se e( 
errer 81!' mia!;elte ef fael;' 

(~) to satisfy fees awarded under 40-5-210. MGA which are 
owed by the obligor: and 

J£Lfdt to satisfy any arrears owing to the state of Montana by 
reason of 40-5-202. 40-5-221 and 53-2-613. MGA. If there are no 
arrears owing to the state of Montana or if the collection 
exceeds the arrears owed to the state. to satisfy arrears owed 
to the obligee: ane 

fetid) to satisfy fines awarded under 40-5-208 or 40-5-
226. MCA which are owed by the obligor. 

(2) When the CSEO is collecting support arrears only, 
amounts shall be distributed to open CSED cases according to 
(1) (b) through 11)-fcl-ldl. 

( 3) After a distribution of SUPPORT collections to the 
obligee is determined appropriate but before actual distribution 
is made. the CSED may: 

(3) (a) and (3) (b) remain as proposed. 
(4) When the CSEP is providing services to two or more 

obligees of the same obligor: 
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(4) (a) remains as proposed. 
(b) a collection of SUPPORT arrears owed under (llfdt ~ 

shall be distributed equally among the obligor's cases, provided 
however. that the amount distributed shall not exceed the 
arrears owed: and 

(4) (c) remains as proposed. 
(5) Notwithstanding the provisions of (4) above: 
(a) if a particular SUPPQRT collection is made through an 

order to withhold income, any amount distributed from that 
collection must be distributed only to the obligor's cases that 
currently have an order to withhold income in pla~; 

lbl a SUPPQRT payment by personal check. money order or 
like form of payment which is made payable only to a particular 
obligee. will be distributed only to that obligee's case: 

(c) a SUPPORT collection resulting from a writ of 
execution or similar case-specific remedy must be distributed to 
the specific obligee's case; 

Cd) a SUPPQRI pavroent received by an obligee directly from 
the obligor and turned over to the CSEP for distribution under 
this section will not be distributed to any other obligee' a 
case; and 

(e) SUPPORT collections made through a clerk of court or 
other public or private child support enforcement authority, who 
forwards the collection to the CSED. shall be distributed only 
to the obligor's case designated by the clerk of court or other 
authority. If the forwarded collection fails to include a 
designated specific case, the distribution proyisjona of (4) 
will apply. 

( 6) A enmen!i made BY ee:-send ebeelt. eaehie:-' s eheelt er 
teller's eheelt hieh is di:-eeted er restrieted bt a writing en 
the eheelt te the :pa)'!!leHt ef a partie!;!la!: debt, oeeeunt er bnd. 
will be diet:t:Hntted enly te that :putievlar debt. aeeeunt !U' 

:bft!h 
{71 ~ paonent made iH eeneideratieH ef an agreement with 

tbe GSSB. inel1;1ding an agreement te erepa eeete and fees, will 
enly Be distriButed aeee:-ding te the terms ef the agreement• 

fit- 161 SUPPORT €collections resulting from federal and 
state tax offsets will be distributed only to THOSE arrears 
CERTIFIED IQ THE TAX AQTHORIIIES AS PA$T DQE. AND TO THE EXTENT 
APPLICABLE as provided under lllfdt (bl and. if appropriate. 
(4) {b)' 

f* (7) Except as provided in ±»+ (9) below. the CSEP 
shall not distribute collections or anv 9art of collections 
towards future supp~rt. even though the obligor may so direct. 
until all appropriate distributions under Ill and. if 
appropriate. (4l a:re made first. 

±wt (8) In the absence of a supoort order. voluntary 
payments OF SUPPORT made by an obligor shall be distributed Fe 
the euten'C the :pa)'!!lent is slifHeient. in the fellewiHg ees11enee 
AS FOLLOWS; 

(a) WHENEVER THERE IS A WRITTEN OR ORAL AGREEMENT AND THE 
AGREEMENT SPECIFIES A SUPPORT AMOUNT AND THE FREQUENCY OF 
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PAYMENT· PAYMENTS SHALL BE DISIRIBQTED AS PROVIDED IN Ill; OR te 
satiety aw1 fees awed b'f !;he ebli!er 11ntier 4 9 5 jalQ, HeAr 

!bl IF llJERE IS NO AGREEMENT. TilE TOTAL AMOUNT RECEIVED IN 
A GIVEN MONTH WILL BE COUNTED AS THAT MONTH'S CQRRENT SUPPORT 
QB~IGATIQN. !;e reime~trse »HBlie aseis!;anee eavmen!;e made !;e !;be 
ebliaee and 

(el !;be e11eess amet~nL if anv. shall be dis!;fH!t!!;e!i 
e~allt amen• all ef !;he ebliaees ef !;be eame ebliger. 

(11) remains the same in text but is renumbered (9) . 
Cal For collections made under an order to withhold 

income. the date of collection is the day the payor withholds 
the collection from the obligor's income. lf the collection is 
paid by check. the date of collection is the date specifically 
reported by the payor in documentation accompanying the payment. 
If ne date ef eelleetien is seeeifieally re»erted, !;he Ba!;e ef 
eellee!;ien is eres!lmed !;e be the date shewn en !;be eheelt. This 
uel!\lm»Hen may be eyereeme by eredil91 e e ddenee !;hat the 
eelleetien was withheld en ane!;her da!;e. If eredible e1idenee 
is reeeiued !;hoE a eelleetien t!IUier an erjer !;e wi!;bbeld is 
based en 11n a§yonee ea·r'!!lent !;e the ebliger Ute date ef 
eelleetien is eree11med !;e eeet~r in the f!l!;tlre eat »eried 
re»reeenU!i by !;he adwanee: 

l!U__ Except as provided in ±lit (9) (c). when a collection 
is received in the mail directly from the obligor. the date of 
collection is the postmark date. If the postmark is illegible 
or missing. the postmark date is presumed to be 3 days prior to 
receipt. if posted in the state of Montana. and 5 days prior to 
receipt if posted outside the state; 

(11) (c) and (11) (d) remain the same in text but are 
renumbered (9) (cl and (9) (d). 

±tit (101 Qnder this rule. collections Characteristic of 
past due supportr may be distributed THE SAME as collections 
identified as current support. However. for purposes other than 
distribution. these collections will be accounted for as past 
due support. 

fH± ( 11) For the purposes of determining statutes of 
limitations. arrears, interest on arrears. collection remedies 
and similar uses. all SUPPQRT collections. without regard to 
date of distribution, will be applied to satisfy the oldest 
unpaid installment of support due under the support order. 

AUTH: Sec. 17 4 195, 40-5-202 and 49 5 495, MCA 
IMP: Sec. 17-4-105, 49 S 291 thre!l!h 49 S 264 and 
49 5 491 thfe~~h 49 5 434 and 40-5-202, MCA 

46,30.701 TERMS AND CQNDITIQNS (1) through (3J(i) remain 
as proposed. 

(4) IHE CSED MAY COLLECT ANY FEES INCURRED AND QWING BY A 
CQSTQMER UNDER 40-5-210. MCA, BY QFFSETIING IHE FEES AGAINST ANY 
FUNDS WHICH MAY BE PISTRIBUIABLE TQ THE CUSTQMER, HOWEVER. IF 
THE AMQUNT BEING DISTRIBU'l'EP IS A CURRENT SUPPQRT PA¥MENT. THE 
OFFSET WILL NOT BXCEEP 10\ OF THE PAXMENT. 

12-6/20/96 Montana Administrative Register 



-1717-

(4) remains the same in text but is renumbered (5) . 
~ ~ l1l Except as provided in s~beeetien (6) fZ± litof 

this rule, a customer cannot specify which of the CSED services 
that customer may want to receiy~. ~In& CSED will determine 
which services are appropriate and the ~ timing and ~ 
duration of ~ services in accordance with Title IV-D of the 
social Security Act, and the regulations promulgated thereunder. 

(6) Because support orders are often expressed in term~ 
other than in monthly payments and because they often provide for 
varying and inconsistent payment due dates, to simplify 
monitoring of payments and payment accounting, the CSED may 
elect to annualize the obligations. When the obligation is 
annualized, the total support payments due for a 1 year period 
are divided into 12 equal monthly installments. 

(6) through (9)(e) remain the same in text but are 
renumbered (B) through (11) (e). 

+rat (12) The CSED will notify the customer in writing 60 
calendar days prior to termination of services under (11) ±&tlbl 
through lel of this rule. of the CSED' s intent to terminate 
services. The CSED will not terminate services if the customer. 
within the notice periog. reestablishes contact with the CSED. 
supplies the reguesteg information. gocuments or materials or 
begins to cooperate with the CSED. whichever is appropriate. 
The CSED' s gecision to terminate services is final and not 
subiect to protest except as may otherwise be proyjdeg by law. 

(10) (a) remains the same in text but is renumbered (12) (a). 
(11) remains the same in text but is renumbered (13) . 

AUTH: Sec. 40-5-202, MCA 
IMP: Sec. 40-5-203 and 40-5-210, MCA 

46.30.1605 FEE SCijEDVLE (1) through (5) remain as 
proposed. 

(6) Other fees assessed to the party or entity requesting 
the sezyice are: 

(a) for parent locate services. a fee of $11.00: 
(bl for each intercept of federal aug state income tax 

refunds AND STATE DEBT OFFSETS in non public assistance cases. 
a stangargizeg fee of $25.00 or actual costs if less than the 
stangargized fee; and 

{c) for photocopies of CSEP files. records ang other 
materials. for each page. a fee of $.25. 

{7) ID no case may a fee authorized unger this rule be 
charged to or collected from a person while that person is a 
recipient of AFDC unless fegeral regulations pertaining to 
operation of the IV-P program allow the charging or collection 
of that fee, 

AUTH: Sec. 40-5-202 and 40-5-210, MCA 
IMP: Sec. 40-5-210, MCA 
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has thoroughly 

Rule 46.30.507 DISTRIBQTION OF COLLECTIONS 

considered all 

COMMENT #1: One commentor did not think the rule sufficiently 
distinguished between distribution of support collections and 
collections of other monies. For example, penalties may be 
assessed against employers who fail to honor income withholding 
orders. Sanctions may be imposed against a party for failure 
to cooperate with discovery orders. These and other non-support 
debts are collected and distributed by the same staff who 
distribute support collections. Therefore, to one who is not 
aware of CSED procedures, the rule appears to apply these other 
collections to support, or conversely, to permit support to be 
distributed to one of these other accounts. The latter 
situation would be contrary to the federal regulations which 
apply to Title IV-D programs. 

RES~E: The CSED agrees with the comments. To show that the 
rule 1s intended to apply only to distribution of support 
collections, several of the subsections are amended to include 
the word "support". (1) (b) did apply to non-support 
collections, consequently, that subsection is removed from the 
proposed rule. Likewise, (7) is removed from the proposed rule 
because it does not pertain to collections of support. With the 
removal of (7), subsequent subsections are renumbered 
accordingly. 

Comment #2: One commentor expressed problems with subsection 
(1) (c). The first mentioned problem is that this subsection 
appears to apply to both AFDC cases and non-AFDC cases. In AFDC 
cases, federal regulations do not permit distribution of support 
collections to fees before distribution to arrears. The 
subsequent subsection (1) (d) provides for distribution to 
arrears. The second problem is that even if the subsection 
applied only to non· AFDC cases, it would not be practical or 
equitable to create distinctions between the two types of cases. 

Response: The CSED agrees that it is not clear that (1) (c) was 
intended to apply only to non-AFDC cases. The CSED also agrees 
with the commentor that it would not be practical or equitable 
to create distinctions between AFDC and non-AFDC cases. 
Therefore, rather than clarify (1) (c) to show it was intended to 
only apply to non-AFDC cases and not to AFDC cases, the CSED 
decided it is the better policy to apply the rule equally to all 
cases. Because federal regulations do not allow collection to 
be distributed to fees before arrears, (1) (d) is renumbered to 
(1) (b) so that distribution to arrears comes before distribution 
to fees. 
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COMMENT #3; One comment was made that the provisions of (6) are 
covered by other law and therefore are redundant and, as such, 
need not be included in the rule. 

RESPONSE; The CSED agrees with the commentor. The law 
applicable to checks and the endorsement of checks is well 
established in the Montana codes. Consequently, there is no 
need to restate those laws in this subsection. (6) is removed 
from the proposed rule and subsequent subsections are renumbered 
accordingly. 

COMMENT ij4; One commentor suggested that new language be added 
to the now renumbered (6) -- previously subsection (8) -- to 
make the rule more consistent with federal regulations 
pertaining to federal intercepts of obligor tax returns. 

RESPONSE; The CSED drafted the proposed subsection broadly to 
allow for the differences between the federal and state tax 
return intercept programs. However, after considering the 
comment, the CSED believes the subsection to be drafted too 
broadly. Therefore, additional language is added to more 
closely align the subsection with federal regulations. 

Comment #5; One commentor claimed the now renumbered (8) 
previously (10) was inconsistent with federal policy 
interpretation as set out in PIQ-81-09. 

Response; Federal policy interpretations are just that, 
interpretations as to what the drafter believes a particular 
federal regulation means. There is room for other 
interpretation of the same regulations. Consequently, it cannot 
be said that the proposed subsection is contrary to federal 
regulations. However, to avoid possible conflict, the CSED 
agrees to amend (8) to conform with PIQ-81-09. 

COMMENT ij6; one commentor pointed out that some words appear to 
have been inadvertently left out of the now renumbered 
subsection (10) -- previously (12). The first sentence reads: 
"Under this rule, collections characteristic of past due 
support, may be distributed as collections identified as current 
support. " The comment or suggested that the words "the same" 
should be inserted into the sentence immediately preceding the 
words "as collections identified". 

RESPONSE; The CSEO agrees with the commentor and the words " 
the same" are now included in the sentence as suggested. 

COMMENT ij7; The statutes cited by the department for amending 
ARM 46.12.507 are too broad and should be changed to reflect the 
correct rule authorizing and implementation sections. 
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RESPONSE; The department agrees with the suggestion to review 
and modify the statutory references. Authority for the 
department to adopt this rule is 40~5~202, MCA. The rule 
implements 17~4~105 and 40~5~202, MCA. All other cites are 
therefore being removed from the rule history. 

Rule 46.30.701 TERMS AND CONDITIONS 

COMMENT #1; (4) sets a cap of 10\ on the amount which can 
be withheld from funds distributions of support to satisfy 
recoupment accounts. One commentor suggested the rule might 
also want to consider a similar cap on withholdings to satisfy 
fee accounts. 

BESPQNSE; The CSED found the comment to have merit. A new 
(4) is added to the rule providing a cap of 10\ on withholdings 
to satisfy fees. Subsequent subsect.ions are renumbered 
accordingly. 

COMMENT #2; One comment was received which requested the 
addition of a new subsection informing customers of the CSED's 
policy for reconciling support orders which provide for other 
than monthly payments of support or which have varying and 
inconsistent payment due dates. 

RESPONSE; The CSED considered this request to be a 
reasonable method for informing customers of CSED policy. 
A new (6) is added to the rule stating the CSED's policy for 
annualizing support orders which are not uniform in payment 
intervals or payment due dates. Subsequent subsections are 
renumbered accordingly. 

COMMENT #3; One commentor expressed agreement with the 
provisions requiring cooperation by the customer and with the 
provision reserving to the CSED the right to determine how to 
handle the case. The same commentor also expressed special 
agreement with the provision allowing up to 10\ to be withheld 
to pay back overpayments. The comment or stated she had 
considerable problems in the past trying to recover overpayments 
and this rule should make it much easier. 

RESPQNSE; The department agrees and thanks the commentor 
for her statement. 

Rule 46.30.1605 FEE SCHEDULE 

COMMENT Hl; While the commentor understood that the CSED 
is precluded by federal regulations from charging certain fees 
in AFDC cases, the commentor suggested clarification of this 
issue be added to the rule. 
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RESPONSE; The rule itself does not expressly state the 
fees will not be charged in AFDC cases. CSED policy in those 
cases is to not request assessment of fees. However, to avoid 
any possible misunderstanding, the CSED agrees with the 
commentor that clarification should be added to the rule. A new 
subsection (7) is added to the end of the rule. 

COMMENT 112; One comment was received with regard to 
(6) (b) . The state agency which administers the state tax refund 
intercept program also administers the state debt offset 
program. Under this program, monies owed to a person by any 
other state agency is intercepted and used to offset accounts 
owing by that person to the CSED. The fees charged to the CSED 
for this service are the same fees charged for tax refund 
intercepts. Therefore, the commentor suggested that the debt 
offset fees be included in (6) (b) with the refund intercept fee. 

RESPQNSE; One of the purposes of this rule is to allow the 
CSED to recoup fees paid by it for services provided by other 
agencies. Recoupment is accomplished by charging the fee back 
to the person receiving the tax return or offset funds. In 
short, this fee should have been in the original proposed rule 
and its omission was inadvertent. Consequently, (6) (b) is 
amended to include the debt offset: fees. 

COMMENT 113: One commentor suggested that fees for review 
and modification of support orders should only be charged if a 
party objects to the findings of the review. 

RESPONSE; The rule already accomplishes this suggestion. 
Under (4), a fee is not charged when there is a determination 
that a review is not appropriate. Nor is a fee charged if the 
parties consent to a modification prior to contested case 
activities. A contested case begins when the parties cannot 
agree on the modification. Once it becomes a contested case, 
fees are assessed. 

COMMENT 114; One commentor wondered whether the CSED is 
going to charge application fees to persons if they are not on 
public assistance. 

RESPONSE; No application fees are under consideration at 
this time. 

Rule Reviewer 

Certified to the Secretary of State June 10, 1996. 
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VOLUME NO. 46 OPINION NO. 17 

INSURANCE - Uniform health benefit plans; 
STATUTORY CONSTRUCTION In determining intent, unambiguous 
statutes require no reference to other statements; 
STATUTORY CONSTRUCTION - In harmonizing statutes, newly-enacted 
specific statutes control earlier, more general provisions; 
MONTANA CODE ANNOTATED - Title 33, chapter 22; sections 1-2-101, 
-102; 33-1-311, -501; 33-22-245, -522, -1521(2); 33-31-322; 
MONTANA LAWS OF 1995 - Chapter 527. 

HELD: Uniform health benefit plans, authorized by 1995 
Montana Laws chapter 527, must include coverage for 
the services and articles specifically referred to in 
sections 33-22-245 and -522 and the mandated benefit 
provisions of title 33, chapter 22. 

June 3, 1996 

Mr. Mark O'Keefe 
State Auditor 
Mitchell Building, Room 270 
P.O. Box 200301 
Helena, MT 59620-0301 

Dear Mr. O'Keefe: 

You have requested my opinion on the following issue: 

Must uniform health benefit plans authorized by 1995 
Montana Laws chapter 527 include benefits not 
specified in chapter 527, but mandated by other 
provisions of the Montana Insurance Code? 

In 1995, the Montana legislature passed an act relating to 
health benefit plans. 1995 Mont. Laws ch. 527. The Act is 
titled as follows: 

AN ACT RELATING TO HEALTH BENEFIT PLANS; PROVIDING FOR 
THE PORTABILITY OF HEALTH BENEFIT PLANS BY REQUIRING 
INSURERS TO WAIVE CERTAIN TIME PERIODS APPLICABLE TO 
PREEXISTING CONDITIONS; REQUIRING CERTAIN INCREASES IN 
PLAN CHARGES TO BE DISTRIBUTED PROPORTIONATELY AMONG 
ALL PLANS OF AN INSURER; REQUIRING DISCLOSURE OF 
CERTAIN POLICY FEATURES AT OR BEFORE THE TIME OF 
APPLICATION; CREATING A LOW-COST UNIFORM HEALTH 
BENEFIT PLAN; CAPPING PREMIUM RATES ON CERTAIN 
CONVERSION POLICIES; AMENDING SECTIONS 33-22-101, 
33-22-508, AND 33-30-1007, MCA; AND PROVIDING A 
DELAYED EFFECTIVE DATE AND AN APPLICABILITY DATE. 

1995 Mont. Laws ch. 527, at 2672-73. 
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Your question deals with the portion of this Act relating to 
"uniform health benefit plans." These plans were newly created 
by 1995 Montana Laws chapter 527 and are codified in Mont. Code 
Ann. §§ 33-22-245 (regarding individuals) and 33-22-522 
(regarding groups) . The only other mention in the Act of a 
"uniform health benefit plan" is codified in Mont. Code Ann. 
§ 33-31-322, which requires that health maintenance 
organizations offer a uniform health benefit plan, comparable to 
that set out in Mont. Code Ann. § 33-22-245(2). 

Thus, the statutory prov1s1ons 
insurance plan are not extensive. 

regarding this new type 
They are as follows: 

33-22-2t5. Uniform health benefit plan - individual. 
(1) Each insurer or health service corporation 
delivering or issuing for delivery in this state a 
health benefit plan, as defined in 33-22-243, to an 
individual shall make available a uniform health 
benefit plan providing the benefits and services 
required in subsection (2) . 

(2) The uniform health benefit plan must: 

(a) provide coverage for the services and articles 
required by 33-22-1521(2); 

(b) pay 50\ of the covered expenses in excess of an 
annual deductible that may not exceed $1, 000 per 
person or $2,000 per family; 

(c) include a limitation of $5,000 per person or 
$7,500 per family on the total annual out-of-pocket 
expenses for services covered; and 

(d) be subject to a maximum lifetime benefit of 
$1 million. 

33-22-522. Uniform health benefit plan group. 
(1) Each insurer or health service corporation 

delivering or issuing for delivery in this state a 
health benefit plan, as defined in 33-22-243, to a 
group shall make available a uniform health benefit 
plan providing the benefits and services required in 
subsection (2). 

(2) The uniform health benefit plan must: 

(a) provide coverage for the services and articles 
required by 33-22-1521(2); 

(b) pay 50\ of the covered expenses in excess of an 
annual deductible that may not exceed $1, 000 per 
person or $2,000 per family; 

of 
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(c) include a limitation of $5,000 per person or 
$7,500 per family on the total annual out-of-pocket 
expenses for services covered; and 

(d) be subject to a maximum lifetime benefit of 
$1 million. 

As stated above, the only other mention of "uniform health 
benefit plan" is in Mont. Code Ann. § 33-31-322. 

Your question is whether this new type of insurance plan is 
subject to the numerous provisions of title 33 which require 
that all insurance plans provide coverage for services such as 
mammography examinations, well child care, mental illness, and 
home health care. These provisions are referred to as "mandated 
benefits." As Commissioner of Insurance, you are required to 
review all medical insurance policies sold in this state to 
determine whether they include coverage of these mandated 
benefits. Mont. Code Ann. §§ 33-1-311 and -501. You therefore 
are seeking my opinion as to whether the mandated benefit 
provisions of title 33 apply to the new uniform health benefit 
plans. 

Your question is resolved by reference to a number of rules of 
statutory construction. First, the intention of the 
legislature, in passing a statute, is to be discerned from the 
plain meaning of the words used. Mont. Code Ann. § 1-2-102; 
Gulbrandson v. Carey, 272 Mont. 494, 500, 901 P.2d 573, 577 
(1995); Lovell v. State Comp. Mutual Ins. Fund, 260 Mont. 279, 
285, 860 P.2d 95, 99 (1993); State ex rel. Roberts v. Public 
Serv. Comm'n, 242 Mont. 242, 246, 790 P.2d 489, 492 (1990); 
Thiel v, Taurus Drilling Ltd., 218 Mont. 201, 205, 710 P.2d 33, 
35 (1985). 

Second, when several statutory provisions are pertinent to a 
subject, the provisions are to be harmonized and considered 
together so that all are given effect. Mont. Code Ann. 
§ 1-2-101; Matter of WJH, 226 Mont. 479, 483-84, 736 P.2d 484, 
486-87 (1987); Darby Star Ltd. v. Department of Rey., 217 Mont. 
376, 705 P.2d 111 (1985); McClanahan v. Smith, 186 Mont. 56, 606 
P.2d 507 (1980). 

It is clear that the 1995 legislature intended to create uniform 
health benefit plans which must contain coverage for the 
"services and articles" listed in Mont. Code Ann. 
§ 33-22-1521(2). There is no ambiguity in the language of 
sections 33-22-245 and -522 regarding the coverages listed in 
section 33-22-1521(2). Where no ambiguity exists, a court need 
not look beyond the language of a statute to determine the 
legislative intent. Gulbrandson, ~; State v. Mummey, 
264 Mont. 272, 277, 871 P.2d 868, 871 (1994); ~. supra. 
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Similarly, there is no ambiguity in the statutes requiring all 
disability insurance plans to have certain types of coverage. 
These statutes are generally referred to as mandated benefit 
provisions. See. e.g., Mont. Code Ann.§§ 33-22-111, -114, 
-130, -131, -132, -303, -512, -703, -1002, -301, -504, -304, 
and -506. They unambiguously require the inclusion of certain 
coverages in group and individual insurance policies. Your 
question concerns the relationship between this type of statute 
and sections 33-22-245 and -522. 

The codification instruction passed as part of chapter 527 
leaves no question regarding the placement of the new statutes, 
as it provides: 

(3) [Sections 5 and 8] are intended to be codified as 
an integral part of Title 33, chapter 22, part 2, and 
the provisions of Title 33, chapter 22, part 2, apply 
to [sections 5 and 8] 

(4) [Sections 6 and 9] are intended to be codified as 
an integral part of Title 33, chapter 22, part 5, and 
the provisions of Title 33, chapter 22, part 5, apply 
to [sections 6 and 9] . 

1995 Mont. Laws ch. 527, at 2679 (brackets in original). Thus, 
the legislature expressly placed the uniform health benefit 
plans with other insurance plans and the mandated benefit 
provisions spread throughout title 33, chapter 22. It did so 
without any language restricting application of the mandated 
benefits provisions. 

The legislature is presumed to act with full knowledge of 
existing laws. Thiel v, Taurus Drilling Ltd .. 1980-lL 218 
Mont. 201, 207, 710 P.2d 33, 36 (1985). Harmonizing the new Act 
with the existing statutes leads to the conclusion that the 
mandated benefit provisions apply to uniform health benefit 
plans. 

There is some overlap between the mandated benefits and the 
services listed in section 33-22-1521(2). ~ §§ 33-22-
1521(2) (p) and -504, regarding coverage of newborns. Where 
there is such an overlap, the reference to section 33-22-1521(2) 
in section 33-22-255 must control. For where "a general and 
particular provision are inconsistent, the latter is paramount 
to the former." Mont. Code Ann. § 1-2-102. The statutes 
enacted in 1995 are clearly specific to uniform health benefit 
plans. Also, later statutes control earlier statutes. Wiley v. 
District Ct., 118 Mont. so, 55, 164 P.2d 358, 361 (1945). 
Application of these rules allows harmony between the statutes 
so that all have effect. 

It has been suggested that the legislative history of 
chapter 527 indicates an intention not to require application of 
the mandated benefit provisions to the newly-created uniform 
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health benefit plans. In a similar vein, statements have been 
provided to me by various persons involved in the passage of 
chapter 527 indicating their views of the intention of the 
drafters of the legislation. Even if I assume the intention of 
the drafters and persons advancing this health benefit plan was 
to exclude mandated benefits, the language of the legislation 
must provide that. The law does not allow me to consider these 
matters in deciding the question you pose and then to place into 
the statute what is not there. Only the legislature has that 
authority. Even if I assume the intention of the drafters and 
persons advancing the uniform health benefit plans was to 
exclude mandated benefits, the language of the legislation does 
not so provide. Only the legislature has the authority to add 
such language; I am precluded by law from such action. 

The function of one construing a statute is to declare what the 
statute means, relying if possible on the language of the 
statute alone. Resort to extrinsic materials such as 
legislative history documents is appropriate only where an 
ambiguity exists in the statutory language itself. The 
extrinsic materials cannot be used to create an ambiguity that 
does not exist in the plain statutory language. In fulton v. 
f9rmers Union Grain Terminal Ass'n, 140 Mont. 523, 536, 374 P.2d 
231, 238 (1962), the Montana Supreme Court stated that "[w]here 
the [statutory] language is clear and unambiguous we cannot be 
guided by what is asserted to have been intended." The same 
rule applies here. The language of chapter 527 clearly states 
what coverage is to be provided by uniform health benefit plans 
and the language of the mandated benefit provisions of title 33, 
chapter 22, clearly apply to all disability plans. There is no 
basis in the statutory language on which to imply an exception 
to this language which would exclude application of the mandated 
benefit provisions. 

I find nothing to the contrary in the Supreme Court's decision 
in St9te ex rel. Griffin v. Greene, 104 Mont. 460, 469-70, 67 
P.2d 995, 999-1000 (1937). In that case, the legislature passed 
a law creating certain regulations on movie theaters and 
assessing a tax. The bill as originally introduced provided 
that the tax was to be collected annually. During legislative 
consideration, an amendment was added to require collection of 
the tax quarterly, but the reference to annual tax collections 
was inadvertently left in place, so that as enacted the bill 
provided for both quarterly and annual tax collection. The 
Supreme Court resolved the uncertainty in the statutory language 
by holding that the original annual collection language was 
obviously left in the bill in "manifest error" when the 
quarterly collection amendment was adopted, and was therefore to 
the disregarded. Here, unlike in Griffin, the statute on its 
face contains no ambiguous or contradictory provisions, only an 
assertion that the adopted statute does not reflect the 
legislative intent. Griffin does not hold that the statute can 
be rewritten in this circumstance to bring it into conformance 
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with a legislative intent that does not appear in the statutory 
language. 

I conclude that the newly-enacted uniform health benefit plan 
statutes are not ambiguous. Any such insurance plan must 
include coverage for the services and articles enumerated in 
Mont. Code Ann. § 33-22-1521{2). The plans are not exempt from 
the provisions of title 33, chapter 22, which require additional 
benefits; where they overlap, sections 33-22-245 and -522 must 
control, as they are more specific to the uniform health benefit 
plans and more recent. 

THEREFORE, IT IS MY OPINION: 

Uniform health benefit plans, authorized by 1995 Montana 
Laws chapter 527, must include coverage for the services 
and articles specifically referred to in sections 33-22-245 
and -522 and the mandated benefit provisions of title 33, 
chapter 22. 

jpm/bch/brf 
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VOLUME NO. 46 OPINION NO. 18 

CITIES AND TOWNS Financial responsibility for costs of 
precommitment custody of persons who are seriously mentally ill; 
COUNTIES - Financial responsibility for costs of precommitment 
custody of persona who are seriously mentally ill; 
HOSPITALS - Financial responsibility for costs of precommitment 
custody of persona who are seriously mentally ill; 
MENTAL HEALTH Financial responsibility for costs of 
precommitment custody of persons who are seriously mentally ill; 
PUBLIC HEAI,TH AND HUMAN SERVICES, DEPARTMENT OF - Financial 
responsibility for coats of precommitment custody of persons who 
are seriously mentally ill; 
MONTANA CODE ANNOTATED - Title 53, chapter 21; sections 7-32-
222 (3); 53-21-102, -124, -129, -132 (2). -139 (2); 
OPINIONS OF THE ATTORNEY GENERAL - 43 Op. Att'y Gen. No. 5 
(1989) . 

HELD: Subject to the limitations contained in Mont. Code 
Ann. § 53-21-132(2), the county of residence is 
financially responsible for costs incurred in 
connection with the detention and precommitment 
custody of persons taken into protective custody 
pursuant to Mont. Code Ann. § 53-21-124 or -129. 

June 5, 1996 

Mr. David L. Nielsen 
Helena City Attorney 
316 North Park Avenue 
Helena, MT 59623 

Dear Mr. Nielsen: 

Your predecessor requested my opinion on the following question: 

Is the City of Helena financially responsible for 
hospitalization and other related medical costs 
incurred on behalf of persons taken into protective 
custody in accordance with the provisions of Mont. 
Code Ann. §§ 53-21-101 to -198? 

The letter of request states that the question of the city's 
possible responsibility arises in situations where the Helena 
police are called to a scene where someone may be extremely 
emotionally upset or threatening suicide, but may not have 
violated the law. Two assumptions underlie my response to your 
question. First, I assume that the "protective custody" to 
which you refer would include "emergency" situations in which a 
person is detained by a peace officer under the authority of 
Mont. Code Ann. § 53-21-129(1) based on probable cause to 
believe that the person or another person "is in imminent danger 
of death or serious bodily injury" as a result of the detained 
person's serious mental illness. See Mont. Code Ann. §§ 53-21-
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102(4) (defining "emergency situation") and 53-21-102(15) 
(defining "seriously mentally ill"); see also In re E.P., 241 
Mont. 316, 322, 787 P.2d 322, 326 (1989). second, I assume from 
the submissions of the city and the county supporting their 
respective positions that the question is primarily concerned 
with expenses that arise as a result of the precommitment 
proceedings, such as costa of detention in a hospital setting 
and costs of evaluations, and not with extraordinary expenses, 
such as unanticipated medical emergencies, which may be incurred 
during precommitment detention but are not related to the 
commitment proceedings. I accordingly express no opinion here 
on the responsibility of the county or the city for 
extraordinary expenses not directly related to precommitment 
proceedings under Montana Code Annotated title 53, chapter 21. 

The Montana Supreme Court has interpreted these provisions of 
law several times, often emphasizing concern for procedural 
safeguards. In re G.P., 246 Mont. 195, 806 P.2d 3 (1990); ~ 
~. 241 Mont. 316, 787 P.2d 332 (1990); Reiser v. Prunty, 224 
Mont. 1, 727 P.2d 538 (1986); In re M.C., 220 Mont. 437, 716 
P.2d 203 (1986); In re Shennum, 210 Mont. 442, 448-51, 684 P.2d 
1073, 1076-78 (1984). Clearly, in order to be taken into 
protective custody or detained, a person must be in an 
"emergency situation" and appear to be "seriously mentally ill," 
as those terms are defined in statute. See also 43 Op. Att'y 
Gen. No. 5 (1989). 

The responsibility for payment of costs such as hospitalization 
is set forth in statute; 

The county of residence shall also pay all 
pracommi~ent expanses, including transportation to a 
mental health facility, incurred in connection with 
the detention, ex-.ination, and precommi~ant custody 
of the respondent. The fact that a person is examined, 
hospitalized, or receives medical, psychological, or 
other mental health treatment pursuant to this part 
does not relieve a third party from a contractual 
obligation to pay for the cost of the examination, 
hospitalization, or treatment. 

Mont. Code Ann, § 53-21-132(2) (emphasis added). As the Montana 
Supreme Court has said in interpreting this section, "[p]ursuant 
to this statute certain expenses incurred must be paid by the 
county." In re H.C., 218 Mont. 386, 389, 708 P.2d 1007, 1009 
(1985). Precommitment custody is such a coat since it is 
enumerated in the statute. 

There is some dispute as to the applicability of the case of 
Montana Deaconess Medical Center v. Johnson, 232 Mont. 474, 
758 P.2d 756 (1988). That case involved a dispute over 
financial responsibility for medical costs incurred by a 
defendant who was arrested by city policemen but ultimately 
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charged with a violation of state law. The Court did not find 
the only related statute, Mont. Code Ann. § 7-32-2222(3), to be 
of much help and looked to the courts of other states adopting 
the "nature of the crime" approach as opposed to the "custody 
and control" approach in holding the county financially 
responsible for the medical costs. 

I do not find the Court's "common law" approach in the Montana 
Deacone!ili! case to be persuasive here in light of the Court • s 
declared preference for a strict reading of Montana's statutes 
regarding the treatment of the seriously mentally ill. M.C. v. 
Department of Inii!titutions, 211 Mont. 105, 682 P.2d 956 (1984); 
In re H. C., .!!.1!J2.l:9.; In re M.C., 220 Mont. 437, 716 P.2d 203 
(1985); Reiser v. Prunty, 224 Mont. at 8-14. 

I find in the provisions of Mont. Code Ann. § 53-21-139(2) 
further support for the position that the responsibility for 
precommitment services provided to persons suspected of being 
seriously mentally ill rests with the counties. That subsection 
authorizes the Department of Public Health and Human Services to 
"provide information and technical assistance regarding needed 
services and assist counties in developing county plans for 
crisis intervention services," which are defined elsewhere in 
the section as programs designed to provide safe, short-term 
alternatives to incarceration in jail for seriously mentally ill 
persons who are taken into protective custody. Like the other 
statutes in this area, there is no mention in this statute of 
any responsibility on municipalities arising from the fact that 
the event which gave rise to the person's detention occurred 
within the geographic limits of the municipality. 

have been directed to no authority, and my research has 
disclosed none, which would require a municipality to assume the 
cost of providing services in this area. The statutes clearly 
place that financial responsibility on the county of residence 
of the person suspected of being seriously mentally ill. 

THEREFORE, IT IS MY OPINION: 

Subject to the limitations contained in Mont. Code Ann. 
§ 53-21-132 (2), the county of residence is financially 
responsible for costs incurred in connection with the 
detention and precommitment custody of persons taken into 
protective custody pursuant to Mont. Code Ann. § 53-21-124 
or -129 . 

. ~~ P. MAZ RE 
rney General 

jpm/rfs/bjh 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue Oversight Committee. 

The Administrative Code Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 

Montana Administrative Register 12-6/20/96 



-1732-

HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Ryles of Montana (ARM) is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register <MARl is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of the Administrative Ryles of Montana (ARM) : 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ~ rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through 
March 31, 1996. This table includes those rules adopted during 
the period April 1, 1996 through June 30, 1996 and any proposed 
rule action that was pending during the past 6-month period. (A 
notice of adoption must be published within 6 months of the 
published notice of the proposed rule.) This table does not, 
however, include the contents of this issue of the Montana 
Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through March 31, 1996, this 
table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1995 and 1996 Montana Administrative Registers. 

To aid the user, the Accumulative Table includes rulemaking 
actions of such entities as boards and commissions listed 
separately under their appropriate title number. These wi 11 
fall alphabetically after department rulemaking actions. 
Accumulative Table entries will be listed with the department 
name under which they were proposed, e.g., Department of Health 
and Environmental Sciences as opposed to Department of 
Environmental Quality. 

GENERAL PROVISIONS. Title 1 

1.2.419 Filing, Compiling, Printer Pickup and Publication of 
the Montana Administrative Register, p. 2239, 2694 

APMINISTEATION. Department of. Title 2 

2.6.101 

2.11.101 

2.21.507 
2.21.1101 

2.21.1201 
2.21.1601 

2.21.1711 

2.21.1802 

Insurance Requirements for Independent Contractors, 
p. 705 
and other rule - Solicitation - Access Limitations, 
p. 1, 544 
Jury Duty and Witness Leave, p. 2313, 131 
and other rules - The Education and Training Policy, 
p. 2317, 132 
and other rules - Personnel Policy, p. 945 
and other rules The Alternate Work Schedules 
Policy, p. 2321, 134 
and other rule - Overtime and Nonexempt Compensatory 
Time, p. 2544, 404 
and other rules - Exempt Compensatory Time, p. 2546, 
405 
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2.21.3006 
2.21.3703 

2.21.3901 

2.21.4906 

2.21.5006 
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Decedent's Warrants, p. 2319, 136 
and other rules Recruitment and Selection, 
p. 2553, 406 
and other rules - The Employee Exchange/Loan Policy, 
p. 2315, 137 
and other rules - The Moving and Relocation Expenses 
Policy, p. 2311, 139 
and other rules - Reduction in Work Force, p. 2548, 
407 

(Public 
I 

Employees' Retirement Board) 

2.43.411 

2.43.808 

Service Purchases by Inactive 
p. 1721, 2386 
and other rules - Service in the 
Job Sharing - Retirement Incentive 
408 
Mailing Information on Behalf 
Organizations, p. 481 

Vested Members, 

National Guard -
Program, p. 2323, 

of Non-profit 

(State Tax Appeal Board) 
2.51.307 Orders of the Board, p. 703, 1295 

(State Compensation Insurance Fund) 
I and other rule - Policy Charge - Minimum Yearly 

Premium, p. 1067, 1792 
2.55.321 and other rules- Premium Rate Setting, p. 2558, 410 

AGRICULTURE. Department of. Title 4 

I 

I 

I-XVI 

4.3.401 

4.9.101 

4.12.1428 
4.12.3402 

Emergency Adoption - Imposing a Quarantine on the 
Importation of Grain Into Montana, p. 898 
and other rule - Spread of Late Blight Disease of 
Potatoes - Civil Penalties - Matrix, p. 3, 900 
Preventing the Introduction of Noxious Weed Seeds 
from Forage in the State, p. 830, 1361 
and other rules Registration Requirements 
Applicator Classifications and Requirements 
Student Loans - Wheat and Barley Food and Fuel 
Grants - Restriction of Pesticide Rules - Endrin -
1080 Livestock Protection Collars - Registration and 
Use of M-44 Sodium Cyanide Capsules and M-44 Devices 

Rodenticide Surcharge and Grants Montana 
Agricultural Loan Authority - Agriculture Incubator 
Program, p. 2714, 545, 667 
and other rules - Wheat and Barley Committee Rules, 
p. 1343 
Assessment Fees on All Produce, p. 2712, 546 
Seed Laboratory Analysis Fees, p. 2084, 262 

STATE AUDITOR, Title 6 

I Securities Regulation on the Internet, p. 1346 
I Supervision, Rehabilitation and Liquidation of State 

Regulated Employer Groups, p. 1470, 2134, 2468 
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I-IV 

I-V 

I-X 
I-XIV 
6.2.103 

6.6.401 

6.6.503 

6. 6. 1101 

6.6.1104 

6.6.1506 
6.6.2001 

6.6.2007 

6.6.2301 

6.6.2901 

6.6.3201 

6.6.3802 

6.6.4001 

6.6.4102 

6.6.4102 

6.6.5001 

6.10.102 

6.10.122 
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Care Standards for Marketing 
Nonforfeiture 

2242, 143 

Long Term 
Appropriate 
Requirements -
Regulation of 
p. 1819, 2675 

Sale Criteria 
Forms, p. 1729, 
Managed Care Community Networks, 

Actuarial Opinion, p. 842, 1371 
Medicare Select Policies and Certificates, p. 9, 907 
and other rules Procedural Rules of the State 
Auditor's Office, p. 1227 
and other rules - College Student Life Insurance, 
p. 2573' 264 
and other rules - Medicare Supplement Insurance, 
p. 947 
and other rules Credit Life Disability 
Insurance, p. 955 
Limitation of Presumption of Reasonableness of 
Credit Life - Disability Rates, p. 7, 746, 1131 
Premium Deferral and Cash Discounts, p. 2722, 413 
and other rules Unfair Trade Practices on 
Cancellations, Non-renewals, or Premium Increases of 
Casualty or Property Insurance, p. 2720, 414 
and other rules Unfair Trade Practices on 
Cancellations, Non-renewals, or Premium Increases of 
Casualty or Property Insurance, p. 869, 1370 
and other rules - Montana Insurance Assistance Plan, 
p. 2448, 265 
and other rules - Prelicensing Education Program, 
p. 2444, 266 
and other rules Pricing of Noncompetitive or 
Volatile Lines, p. 2446, 267 
and other rule Trust Agreement Conditions 
Conditions Applicable to Reinsurance Agreements, 
p. 2718, 415 

than those Valuation of Securities other 
Specifically Referred to in Statutes, p. 2575, 268 

Continuing 
Producers and 

and other rules Fee Schedules 
Education Program for Insurance 
Consultants, p. 963 
and other rule Insurance Licensee Continuing 
Education Fees Continuing Education Program 
Administrative Rule Definitions, p. 2325, 2793 
and other rules Small Employer Health Benefit 
Plans and Reinsurance, p. 1472, 2127, 141 
and other rules - Securities Regulation, p. 2724, 
1133 
Securities Regulation 
Records, p. 15, 1136 

Broker-Dealer Books and 

(Classification Review Committee) 
6. 6. 8001 and other rules Informal Advisory Hearing 

Procedure - Agency Organization - Adoption of Model 
Rules Definitions Administrative Appeal of 
Classification Decision General Hearing Procedure 
- Updating References to the NCCI Basic Manual for 
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6.6.8301 

6.6.8301 
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Workers' Compensation and 
Insurance, 1980 Edition, p. 
Updating References to the 
Workers Compensation and 
Insurance, 1996 ed., p. 1348 

Employers' Liability 
985, 2138, 2682 
NCCI Basic Manual for 

Employers Liability 

Updating References to the NCCI Basic 
Workers Compensation and Employers 
Insurance, 1996 ed., p. 866, 1372 
Updating References to the NCCI Basic 
Workers' Compensation and Employers' 
Insurance, 1996 ed., p. 2728, 547 

Manual for 
Liability 

Manual for 
Liability 

COMMERCE. Department of. Title 8 

8.2.207 

8.2.208 

(Board of 
I 
8.4.505 

General Rules of the Department - Process Servers -
Polygraph Examiners - Private Employment Agencies -
Public Contractors, p. 2175, 2794 
Renewal Dates, p. 346, 1373 

Alternative Health Care) 
Vaginal Birth After Cesarean (VBAC) Delivery, p. 348 
and other rule - High Risk Pregnancy - Conditions 
Which Require Physician Consultation, p. 1377, 2684 

(Board of Athletics) 
8.8.2804 and other rules - Athletic Events - Participants, 

p. 969 

(Board of Barbers) 
8.10.403 and other rules - Barbers, Barber Shops and Barber 

Schools, p. 1432 

(Board of Chiropractors) 
8.12.601 and other rules - Chiropractors, p. 974 

(Board of Clinical Laboratory Science Practitioners) 
8.13.304 and other rules - Practice of Clinical Laboratory 

Science, p. 350, 1296 

(Board of Cosmetologists) 
8.14.802 License Examinations, p. 871 
8.14.802 Emergency Amendment -License Examinations, p. 416 

(Board of Dentistry) 
8.16.405 and other rule - Fee Schedules, p. 1823, 2686 
8.16.408 and other rules - Applications to Convert Inactive 

Status Licenses to Active Status Licenses - Dental 
Hygienists Definitions Use of Auxiliary 
Personnel and Dental Hygienists Dental 
Auxiliaries, p. 1380, 2469, 2795 

(Professional and Occupational 
8.19.101 and other rules -

Justice Fire 
p. 1825, 2087, 748 
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Licensing Bureau) 
Transfer from the Department of 
Prevention and Investigation, 
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(Board of Horse Racing) 
8.22.501 and other rules- Definitions- General Provisions

Claiming, p. 217, 763 

8.22.703 

8.22.703 

and other rule - Exercise Persona - Pony Persons, 
p. 1350 
and other rules - Horse Racing Industry, p. 2178, 
2796 

(Board of Medical Examiners) 
8.28.401 and other rules Physician Acupuncturist 

Emergency Medical Technician - Physician Assistant
Certified Podiatrist Nutritionist Licensure, 
p. 1736, 2480, 144, 269 

8.28.911 and other rule - Nutritionists, p. 616 

(Board of 
I 

8.32.304 

8.32.413 

Nursing) 
Temporary Practice Permits for Advanced Practice 
Registered Nurses, p. 2450, 419 
and other rules Advanced Practice Registered 
Nursing - Licensure by Examination - Re-examination 

Licensure by Endorsement Foreign Nurses 
Temporary Permits Inactive Status - Conduct of 
Nurses - Fees - Duties of President - Approval of 
Schools - Annual Report, p. 2181, 418 
Conduct of Nurses, p. 353, 1489 

(Board of Occupational Therapists) 
8.35.401 and other rules - Practice of Occupational Therapy, 

p. 1448 

(Board of Outfitters) 
8.39.202 and other rules -Outfitting Industry, p. 2327, 668, 

909 
8.39.518 

(Board of 
8.40.404 

8.40.1601 

(Board of 
8.42.402 

and other rules - Fees - Moratorium - Operations 
Plan Review, p. 1761, 2388, 2797, 145, 765 

Pharmacy) 
and other rules Fees Dangerous 
Transmission of Prescriptions by Facsimile, 
2689 
and other rules Out-of-State Mail 
Pharmacies, p. 2339, 220, 1297 

Physical Therapy Examiners) 

Drugs 
p. 1834, 

Service 

and other rules - Examinations - Fees - Renewals -
Temporary Licenses Licensure by Endorsement 
Exemptions Foreign-Trained Applicants 
Unprofessional Conduct Disciplinary Actions, 
p. 1837' 2483 

(Board of Plumbers) 
8.44.402 and other rules - Definitions - Fees - Medical Gas 

Piping Installation Endorsements, p. 1842, 2798 
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(Board of Psychologists) 
I Licensure of Senior Psychologists, p. 2452, 151 

(Board of 
8.54.402 

8.54.402 

Public Accountants) 
and other rules Examinations Out-of-State 
Candidates for Examination - Education Requirements 
- Fees, p. 1460 
and other rules - Emergency Amendment - Examinations 

Out -of -State Candidates for Examination 
Education Requirements - Fees, p. 1490 

(Board of Radiologic Technologists) 
8.56.402 and other rules- Radiologic Technologists, p. 618, 

1138 

(Board of Realty Regulation) 
8.58.406A and other rules - Realty Regulation, p. 1609, 2397, 

2799 

(Board of Sanitarians) 
8.60.401 and other rules - Sanitarians, p. 626, 985 

(Board of 
8.63.504 

Passenger Tramway Safety) 
and other rule - Registration of New, Relocated or 
Major Modification of Tramways - Conference Call 
Meetings, p. 633, 1299 

(Board of Veterinary Medicine) 
8.64.402 and other rule- Fees- Licensees from Other States, 

p. 2189, 2800 

(Building 
8.70.101 

8.70.101 
8.70.101 
8.70.108 

8.70.208 

Codes Bureau) 
Incorporation by Reference of Uniform Building Code, 
p. 707 
Emergency Amendment - Building Permit Fees, p. 676 
and other rules - Building Codes, p. 2342, 420 
and other rules - Incorporation by Reference of CABO 
One and Two Family Dwelling Code - Funding of Code 
Enforcement Programs Extension of Municipal 
Jurisdictional Area - Incorporation by Reference of 
Safety Code for Elevators and Escalators, p. 1475 
and other rule - Emergency Amendment - Funding of 
Code Enforcement Programs - Extension of Municipal 
Jurisdictional Area, p. 1494 

(Weights 
8.77.107 

and Measures Bureau) 

(Consumer 
8.78.202 

12-6/20/96 

and other rules Fees Commodities Random 
Inspection of Packages - Petroleum Products - Metric 
Packaging of Fluid Milk Products, p. 1845, 2486 

Affairs Office) 
and other rules Repair and Servicing of 
Automobiles Consumer Reporting Agencies 
Operation of Proprietary Schools, p. 1352 
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(Banking 
8.80.108 
8.80.307 

and Financial Institutions Division) 
Limitations on Loans, p. 355 
Dollar Amounts to which Consumer Loan Rate are to be 
Applied, p. 986 

(Local Government Assistance Division) 
8. 83.401 and other rules State Grants to Counties for 

District Court Assistance, p. 988 

(Board of Milk Control) 
8.86.301 Elimination of Minimum Wholesale and Retail Prices

Producer Price Formulas, p. 2192, 2691 

(Local 
I & II 

Government Assistance Division) 
and other rules - 1996 Federal community Development 
Block Grant Program - 1996 Treasure State Endowment 
('I'SEP) Program - 1987 and 1988 Federal Community 
Development Block Grant Programs, p. 2454, 1300 

(Board of Investments) 
8.97.715 and other rules - Municipal Finance Consolidation 

Program Montana Cash Anticipation Financing 
Program, p. 360, 766, 910 

(Economic Development Division) 
8. 99.401 and other rules - Microbusiness Advisory Council, 

p. 636 

(Board of 
8.111.303 

8.111.305 

(Board of 
8.122.601 

Housing) 
and other rules - Financing Programs - Qualified 
Lending Institutions - Income Limits - Loan Amounts, 
p. 2202, 2801 
and other rules Lending Institutions Loan 
Servicers, p. 2577, 679 

Science and Technology Development) 
Application Procedures for a Seed Capital Technology 
Loan Submission and Use of Executive Summary, 
p. 2204, 548, 912 

(Montana Lottery) 
8.127.407 and other rule - Retailer Commission - Sales Staff 

Incentive Plan, p. 1479 

EDUCATION. 'I'itle 10 

(Office of Public Instruction) 
10.20.201 and other rules - School Finance - Budgeting and 

Funding, p. 1230 

(Board of 
I 

10.57.211 
10.57.301 

Public Education) 
Class 7 American Indian Language 
Specialist, p. 2089, 2803 
Test for Certification, p. 2457, 680 
Endorsement Information, p. 990 
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and other rule - Class 3 Administrative Certificate 
- Class 5 Provisional Certificate, p. 1769, 2802 
Class 5 Provisional Certificate, p. 2377, 2802 

(State Library Commission) 
10.102.5102 and other rule - Allocation of Funding Between 

Federations and Grant Programs - Arbitration of 
Disputes Within Federations, p. 18, 1374 

FISH. WILDLIFE. AND PARKS. Department of. Title 12 

I 

12.6.1604 

Application Process and Criteria for a Scientific 
Collectors Permit, p. 373, 1148 
and other rules - Regulation of Roadside Zoos - Game 
Bird Farms Fun Farms- Migratory Game Bird 
Avicultural Permits - Tattooing of Certain Captive 
Predators, p. 1002 

(Fish, Wildlife, and Parks Commission) 
12.4.102 Stream Access Definitions in Rules, p. 994 
12.6.901 Water Safety on Johnson and South Sandstone 

Reservoirs, p. 710, 1375 
12.6.901 Restriction of Motor-Propelled Water Craft on the 

Clark Fork River, p. 712, 1376 
12.6.901 Creating a No Wake Speed Zone near Rock Creek Marina 

in Fort Peck Reservoir, p. 2459, 270 
12.9.105 and other rules- Wild Turkey Policy- 10-80 Baits

Reintroduction of Peregrine Falcon, p. 1014 

(Fish, Wildlife, and Parks Commission and Department of Fish, 
Wildlife, and Parks) 
I-XII and other rule Future Fisheries Program 

Categorical Exclusions, p. 1866, 153 
12.2. 304 and other rules Natural Resources Policies 

Public Participation, p. 997 
12.3.104 and other rules - Licensing, p. 221, 768 
12.3.107 and other rules - Issuance of Hunting, Fishing and 

Trapping Licenses, p. 991 
12.4.202 and other rules Hunter Access and Landowner 

Incentives Under the Block Management Program, 
p. 483, 1139 

12.7.401 and other rules - Fish Ladders - River Restoration 

12.8.101 

12.9.208 

Program, p. 1007 
and other rules State Park System State 
.Recreational Waterway System - Cultural Resources, 
p. 1011 
Abandonment of the Skalkaho Game Preserve, p. 2731, 
549 

HEALTH AND ENVIRONMENTAL SCIENCES. Department of. Title 16 

I-VII 

12-6/20/96 

Aboveground Tanks 
Aboveground Double-walled 
Systems, p. 1087, 2491 

Minimum Standards 
Petroleum Storage 

for 
Tank 
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16.45.402 and other rule- Underground Storage Tanks -Minimum 
Standards for Underground Piping, p. 1081, 2488 

16.45.1101 and other rule- Underground Storage Tanks- Minimum 
Standards for Double-walled UST Systems, p. 1084, 
2489 

ENVIRONMENTAL QUALITY. Department of. Title 17 

16.2.101 

16.40.101 

16.44.101 

17.54.102 

(Board of 
I 

16.8.701 

16.8.701 

16.8.704 

16.8.705 

16.8.1101 

16.8. 1107 

16.8.1301 

16.8.1402 

16.8.1414 

16.8.1419 

and other rules - MEPA - Transfer of 
Health and Environmental Sciences and 
State Lands Procedural Rules for 
Environmental Policy Act, p. 1497 

Department of 
Department of 
the Montana 

and other rules - Occupational Health - Transfer 
from Department of Health and Environmental Sciences 
- Radiation Control - Occupational Health, p. 433, 
681 
and other rules - Hazardous Waste - Transfer from 
Department of Health and Environmental Sciences -
Hazardous Waste Management, p. 2416 
and other rules - Updating Federal Incorporations by 
Reference, p. 20, 1382 

Environmental Review) 
Water Quality - Temporary Water Standards 
Creek, Stillwater River, Fisher Creek, 
Clark's Fork of the Yellowstone River, 
1872, 2211, 1049 

for Daisy 
and the 
p. 1652, 

and other rules - Air Quality - Adopting the Current 
Federal Definition of Volatile Organic Compounds, 
p. 1019 
and other rules - Air Quality - Volatile Organic 
Compounds Definitions, p. 1645, 2410 
and other rules Air Quality Updating the 
Incorporations by Reference and References to the 
MCA to the Most Recent Regulations and Statutes -
Combining Certain Provisions of the Air Quality 
Rules, p. 1034 
and other rule - Air Quality - Replacing Equipment 
Due to Malfunctions, p. 1640, 2411 
and other rules - Air Quality - Adding Human Health 
Risk Assessment to the Preconstruction Permit 
Application Requirements for Incineration Facilities 
Subject to 75-2-215, MCA, p. 1026 
Air Quality Public Review of Air Quality 
Preconstruction Permit Applications, p. 488, 1149 
and other rule - Air Quality - Open Burning in 
Eastern Montana, p. 1634, 2412 
and other rule - Air Quality - Particulate Emission 
Limits for Fuel Burning Equipment and Industrial 
Processes, p. 1636, 2413 
Air Quality Sulfur Oxide Emissions from Lead 
Smelters, p. 1644, 2414 
Air Quality Fluoride Emissions Phosphate 
Processing, p. 1017 
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and other rule - Air Quality - Adopting Federal 
Regulations for the Administration of Maximum 
Achievable Control Technology Standards, p. 1024 
and other rule - Air Quality - Air Quality Operation 
Fees - Air Quality Permit Application Fees, p. 1648, 
2415 
Air Quality - Acid Rain, p. 1022 
and other rules Water Quality Surface and 
Groundwater Water Quality Standards - Mixing Zones -
Nondegradation of Water Quality, p. 2212, 555 
and other rules - Water Quality - Water Quality, 
p. 1047 
and other rules MEPA - Montana Environmental 
Policy Act for the Department of State Landa, 
p. 491, 1150 

(Department of Environmental Quality and Board of Environmental 
Review) 
16.16.101 and other rules - Water Quality - Transfer from 

Department of Health and Environmental Sciences -
Water Quality, p. 493, 1499 

TBANSPORTATION. Department of. Title 18 

I 

I-IV 

18.6.202 

18.8.101 

and other rules - Establishing Refund Percentages 
for PTO or Auxiliary Engines - Motor Fuels, p. 2733, 
913 
Staggered Registration of Motor Carriers with 
Multiple Fleets of Vehicles, p. 1773, 2422 
and other rules - Outdoor Advertising Regulations, 
p. 39 
and other rules - Motor Carrier Services Program, 
p. 714 

(Transportation Commission) 
18.6.211 Application Fees for Outdoor Advertising, p. 2091, 

158 

CORRECTIONS. Department of. Title 20 

(Board of Pardons and Parole) 
20.25.101 and other rules - Revision of the Rules of the Board 

of Pardons and Parole, p. 2461 

JUSTICE, Peoartment of. Title 23 

12-6/20/96 

Notice of Proposed 
Public Advantage 
Columbus Hospital 
Center, p. 1481A 

Amendments to the Certificate of 
and Approving the Merger of 
and Montana Deaconess Medical 

Notice of Application for 
Advantage by the Columbus 
Deaconess Medical Center, 
p. 2579 

Certificate of Public 
Hospital and Montana 

Great Falls, Montana, 
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23.5.101 

(Board of 
23.14.401 

23.14.405 

23.14.423 

23.14.802 
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Operation, Inspection, Classification, Rotation and 
Insurance of Tow Trucks, p. 503 
and other rules - Adoption of the 1994 Uniform Fire 
Code and the 1994 Edition of the Uniform Fire Code 
Standards, p. 1497, 439 
and other rules - Administration of Preliminary 
Alcohol Screening Tests - Training of Peace Officers 
Who Administer the Tests, p. 2093, 2805 
and other rules - Adoption of Subsequent Amendments 
to Federal Rules Presently Incorporated by Reference 
- Motor Carrier and Commercial Motor Vehicle Safety 
Standard Regulations, p. 2380, 2807 

Crime Control) 
and other rules Peace Officers Standards and 
Training - DARE Trust Fund, p. 1260 
Peace Officers with Out-of-State Experience Who Seek 
Certification in Montana, p. 2745, 556 
and other rules - Training and Certification of Non
Sworn Officers and Coroners, p. 1873, 271 
and other rules Peace Officer Standards and 
Tra1n1ng Advisory Council Revocation and/or 
Suspension of Peace Officer Certification, p. 1883, 
2811 

LABOR AND INDUSTRY, Department of. Title 24 

I 

I -III 

I-V 

I-XI 

I-XVII 

24.12.201 
24.14.101 
24.16.9007 

24.21.414 

24.21.414 

24.28.101 

and other rules Unemployment Insurance Case 
Procedures Employment Status [Independent 
Contractor] Issues, p. 1051 
and other rules - Procedure in Workers' Compensation 
Matters Employment Status [Independent 
Contractor], p. 1061 
and other rules - Wage Claim Procedures - Employment 
Status [Independent Contractor] Issues, p. 1056 
and other rule Exemption of Independent 
Contractors from Workers' Compensation Coverage, 
p. 725, 1303 
Creating One Process for Determining All Employment 
Status Issues, Including that of Independent 
Contractor, p. 1070 
and other rules - Workers' Compensation Plan Number 
One [Plan 1] Requirements and Eligibility, p. 512, 
1151 
and other rules- New Horizons Program, p. 2747, 560 
and other rules - Maternity Leave, p. 2749, 561 
Prevailing Wage Rates Building Construction, 
p. 873 
Adoption of Wage Rates for Certain Apprenticeship 
Programs, p. 875 
Wage Rates for Certain Apprenticeship Programs, 
p. 1887' 2812 
and other rules - Workers' Compensation Mediation, 
p. 2216, 2818 
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24.30.102 and other rules - Occupational Safety and Health 
Standards for Public Sector Employment - Logging 
Safety for Public Sector Employment, p. 2581, 273 

24.30. 2542 and other rules Safety Culture Act Safety 
Committee, p. 1542, 445 

24.31.101 and other rules Crime Victims Compensation 
Program, p. 2751, 562 

(Workers' Compensation Judge) 
24.5.316 and other rules - Procedural Rules, p. 50, 557 

STATE LANDS. Department of. Title 26 

(Board of 
26.4.161 

Land Commissioners and Board of Environmental Review) 
Requirement for an Operating Permit for Hard Rock 
Mills that are not Located at a Mine Site and that 
use Cyanide, p. 1102, 2498 

LIVESTOCK. Department of. Title 32 

8.79.101 and other rules - Transfer of Milk Control Bureau 
and Board of Milk Control Rules to the Department of 
Livestock, p. 456 

(Milk Control Bureau) 
8.79.101 and other rules - Definitions for the Purchase and 

Resale of Milk - Transactions Involving the Resale 
of Milk - Regulation of Unfair Trade Practices, 
p. 2585, 455 

(Board of Milk Control) 
8. 86.301 Wholesale Prices for Class I, II and II I Milk, 

p. 641 
8.86.301 Elimination of Minimum Wholesale and Retail Prices

Producer Price Formulas, p. 2192, 2691 
32.3.121 and other rules - Disease Control - Animal Feeding, 

Slaughter, and Disposal - Fluid Milk and Grade A 
Milk Products - General Licensing and Provisions -
Marketing of Livestock - Branding and Inspection, 
p. 376 

32.8.103 Circumstances Under Which Raw Milk May be Sold for 
Human Consumption, p. 2222, 769 

MILITARY AFFAIRS. Department of, Title 34 

34.3.101 and other rules - Emergency and Disaster Relief 
Policy, p. 1482 

NATURAL RESOURCES AND CONSERVATION. Department of, Title 36 

I Reject, Modify, or Condition Permit Applications in 
the Sixmile Creek Basin, p. 1893, 2693 

I-VII Resolution of Disputes over the Administration of 
the Yellowstone River Compact, p. 1078 
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I-X All Activities on Classified Forest Lands Within 
Montana during the Legal Forest Fire Season - Debris 
Disposal - Fire Prevention on Forest Lands, p. 877, 
1502 

26.2. 101 Department of State Lands Model Procedural Rule, 
p. 1777, 274 

26.2. 201 and others rules - Leasing or Other Use of State 
Lands - Sale of State Lands - Schedule of Fees -
Homesite and Farmyard Leases - Antiquities on State 
Lands - Ownership Records for Non School Trust Land, 
p. 225, 771 

26.2. 628 and other rules - Repeal of Department of State 
Lands Rules - Implementing the Montana Environmental 
Policy Act, p. 2098, 275 

26.6.402 and other rules - Christmas Tree Cutting - Control 
of Timber Slash and Debris - Fire Management and 
Forest Management, p. 2758, 59, 379 

36.2.201 Board Model Procedural Rule, p. 1776, 276 
36.2.608 Fees for Environmental Impact Statements, p. 1891, 

2692 
36.6.101 and other rules Referendums for Creating or 

Changing Conservation District Boundaries 
Conservation District Supervisor Elections, p. 2755, 
772 

36.12.1101 Establishing Procedures for Collecting Processing 
Fees for Late Claims, p. 2763, 563 

36.19.101 and other rules- Reclamation and Development Grants 
Program, p. 228, 775 

36.20.102 and other rules- Weather Modification, p. 381, 1159 
36.24. 101 and other rules - Wastewater Treatment Revolving 

Fund Act, p. 1778, 2423 

(Board of Land Commissioners) 
26.2. 301 and other rules - Rental and Royalty Charges on 

State Land - Surface Management - Sale of State Land 
Oil and Gas Leases Geothermal Resources 

uranium Leasing Coal Leasing on State Land, 
p. 2753, 916 

26.2. 502 Rental Royalty and Other Charges on State Land -
Transfer from Department of State Lands, p. 1157 

36.10.115 and other rules - Fire Management, p. 2760, 773 
36.11.102 and other rules - Christmas Tree Cutting - Control 

of Timber Slash and Debris, p. 59, 379, 774 

(Board of Land Commissioners and Department of Natural Resources 
and Conservation) 
26.7. 703 and other rules - Citizen Participation in Agency 

Decisions, p. 1262 

(Board of Oil and Gas Conservation) 
36.22.305 and other rules Naming of Pools Illegal 

Production - Restoration of Surface - Regulations to 
Implement the Natural Gas Policy Act, p. 232, 1160 

36.22.1401 and other rules - Underground Injection, p. 649, 
1308 
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PUBLIC HEALTH AND HUMAN SERVICES. Department of. Title 37 

I 

I 

I 

I-V 

I-VII 

I-IX 

I-XI 

I -XII I 
I-XVII 
I-XXXV 

I-XL 

11 '7' 103 

11.7.401 

11.7.510 

11.14.105 
11. 16' 128 

11.22.101 

16.10.702A 

16.10.1501 

16.32.101 

16.32.399K 

20.14.104 

46.6.405 

46.10.108 

46.10.403 
46.11.112 

12-6/20/96 

Families Achieving Independence in Montana (FAIM), 
p. 1357 
Release of Confidential Records for State Mental 
Health Facilities, p. 1264 
Emergency Adoption - Families Achieving Independence 
in Montana (FAIM), p. 917 
Conditions for Contracts Funded with Federal 
Maternal and Child Health Block Grant Funds, p. 525 
and other rules - Chemical Dependency Educational 
Courses, p. 391, 1312 
Medicaid Self-Directed Personal Care Services, 
p' 1656' 2823 
and other rules - Medicaid Coverage - Reimbursement 
of Physical Therapy, Speech Therapy, Occupational 
Therapy and Audiology Services, p. 1089 
and other rules - Medicaid Coverage - Reimbursement 
of Therapeutic Family Care, p. 1302, 2501, 159 
Retirement Home Licensing Requirements, p. 734 
Home Infusion Therapy, p. 833 
and other rules - AFDC, Food Stamps and Medicaid 
Assistance Under the FAIM Project, p. 2591, 284, 566 
and other rules - Traditional JOBS Program - FAIM 
JOBS Program FAIM Employment and Training, 
p. 2619, 277, 564 
and other rules - Children in Foster Care, p. 2462, 
458 
and other rules Transfer to Department of 
Corrections - Juvenile Corrections, p. 1385 
Goal for Reducing the Percentage of Children in 
Foster Care for Two or More Years, p. 2224, 2792, 
1388 
Licensure of Day Care Facilities, p. 656, 1311 
and other rule - Licensure of Adult Foster Care 
Homes, p. 529, 921 
and other rules - Purchased Services through Title 
XX Block Grants, p. 743, 1390 
Reduction of the Required Height of Water Risers in 
Trailer Courts, p. 2384, 161 
and other rules Swimming Pool Licensing 
Requirements, p. 2642, 1505 
and other rules - Procedures, Criteria and Reporting 
of the Certificate of Need Program, p. 1267 
Utilization Review in Medical Assistance Facilities, 
p. 234, 682 
and other rules Mental Health Nursing Care 
Centers, p. 658, 1391 
and other rules Vocational Rehabilitation 
Financial Needs Standards, p. 2779, 1320 
and other rules - AFDC Monthly Reporting - Budgeting 
Methods, p. 1898, 2499 
AFDC Assistance Standards, p. 1290 
and other rules - Food Stamp Budgeting Methods -
Monthly Reporting Requirements, p. 1895, 2500 
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46.12.505 Medicaid Coverage - Reimbursement of Inpatient and 
Outpatient Hospital Services, p. 1102 

46.12.505 and other rules Medicaid Cost Report Filing 
Deadlines Physician Attestation for Certain 
Providers, p. 2787, 459 

46. 12. 506 and other rule Medicaid Reimbursement for 
Outpatient Hospital Emergency, Clinic and Ambulatory 
Surgery Services, p. 237, 1539 

46.12.590 and other rules Medicaid Reimbursement for 
Residential Treatment Services, p. 243, 776 

46.12.1222 and other rules - Nursing Facilities, p. 1081 
46.12.1919 and other rule - Targeted Case Management for High 

Risk Pregnant Women, p. 532, 1566 
46.12.1930 and other rules - Targeted Case Management for the 

Mentally Ill, p. 535 
46.12.5002 and other rules Passport to Health Program, 

p. 1484 
46.14.401 Low Income Weatherization Program, p. 731 
46.30.507 and other rules Child Support Enforcement 

Distribution of Collections - Non-AFDC Services, 
p. 2765 

PUBLIC SERVICE REGULATION. Department of. Title 38 

I 

38.3.1101 

38.5.2202 

Content of Certain Motor Carrier Receipts, p. 896, 
1567 
and other rules Motor Carriers of Property, 
p. 663, 1568 
and other rules - Pipeline Safety, Including Drug 
and Alcohol Testing, p. 1631, 2425 

REVENUE. Department of. Title 42 

I and other rules - Real Property, p. 107, 1172 
I Itemized Deductions for Health Insurance, p. 2100, 

2848 
I-III Infrastructure User Fee Credit, p. 538, 1178 
I-XIII and other rules - Oil and Gas Rules for the Natural 

Resources Tax Bureau, p. 1107 
42.11.103 and other rules- Liquor Privatization Rules, p. 66, 

1161 
42.15.101 and other rules - Biennial Review of Chapter 15 -

Composite Returns, p. 76 
42.15.316 Extensions - Late Pay Penalty, p. 1927, 2507 
42.15.401 and other rules - Medical Savings Account, p. 61, 

1162 
42.15.416 and other rules - Recycling Credit, p. 2109, 2850 
42.15.506 Computation of Residential Property Tax Credit for 

Elderly, p. 1925, 2851 
42.17.101 and other rules - Withholding and Old Fund Liability 

Taxes, p. 97, 1169 
42.19.401 and other rules- Low Income Property Rules- Income 

and Property Tax Relief Rules, p. 67, 1171 
42.21.106 and other rules - Personal Property, p. 2653, 1174 
42.22.1311 and other rule - Industrial Property, p. 2230, 162 
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42.31.101 

42. 31.2101 

42.34.101 

42.35.101 
42.36.101 
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Industrial Machinery Equipment Trend Factors, 
p. 1921, 2508 
and other rules - General and Special Provisions for 
Corporation License Tax, p. 68, 1177 
and other rule - Corporate Tax Returns - Deductions, 
p. 2226. 2852 
and other rules - Cigarette and Tobacco, p. 2114, 
2853 
and other rules Contractor Gross Receipts, 
p. 2103, 2854 
and other rules - Dangerous Drug Taxes, p. 2226, 
2656 
and other rules- Inheritance Tax Rules, p. 91, 1179 
and other rules - Inheritance Taxes, p. 70, 1181 

SECRETARY OF STArE. Title 44 

1.2.419 Filing, Compiling, Printer Pickup and Publication of 
the Montana Administrative Register, p. 2239, 2694 

(Commissioner of Political Practices) 
I Overlapping Work Hours - Multiple Salaries from 

Multiple Public Employees, p. 125, 789 
I-III Designation of Contributions Aggregate 

Contribution Limits for Write-in Candidates, p. 129, 
784 

I-VIII Code of Ethics Complaint Procedures, p. 540, 922 
44.10.331 and other rule - Contribution Limitations, p. 127, 

787 
44.10.411 Incidental Political Committee, Filing Schedule, 

Reports, p. 1126 
44.12.109 Personal Financial Disclosure by Elected Officials, 

p. 1128 

SOCIAL AND REHABILITATION SERVICES. Department of. Title 46 

I-V Medicaid Estate Recoveries and Liens, p. 1109, 2837 
I-XVI Health Maintenance Organizations, p. 895, 1974, 2155 
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BOARD APPOINTEES AND VACANCIES 

Section 2-15-108, MCA, passed by the 1991 Legislature, 
directed that all appointing authorities of all appointive 
boards, commissions, committees and councils of state 
government take positive action to attain gender balance and 
proportional representation of minority residents to the 
greatest extent possible. 

One directive of 2-15-108, MCA, is that the Secretary of State 
publish monthly in the Montana Administrative Register a list 
of appointees and upcoming or current vacancies on those 
boards and councils. 

In this issue, appointments effective in May 1996, appear. 
Vacancies scheduled to appear from July 1, 1996, through 
September 30, 1996, are listed, as are current vacancies due 
to resignations or other reasons. Individuals interested in 
serving on a board should refer to the bill that created the 
board for details about the number of members to be appointed 

. and necessary qualifications. 

Each month, the previous month's appointees are printed, and 
current and upcoming vacancies for the next three months are 
published. 

IMPORTANT 

Membership on boards and commissions changes 
constantly. The following lists are current as of 
June 1, 1996. 

For the most up-to-date information of the status of 
membership, or for more detailed information on the 
qualifications and requirements to serve on a board, 
contact the appointing authority. 
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