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MONTANA ADMINISTRATIVE REGISTER
ISSUE NO. 11

The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies’ proposed new, amended or repealed rules; the
rationale for the change; date and address of public hearing;
and where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists any
changes made since the proposed stage. The interpretation
section contains the attorney general's opinions and state
declaratory rulings. Special notices and tables are inserted at
the back of each register.
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BEFORE THE BOARD OF BARBERS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment, } NOTICE OF PUBLIC HEARING ON

repeal and adoption of rules } PROPOSED AMENDMENT, REPEAL AND

pertaining to barbers, barber ) ADOPTION OF RULES PERTAINING

shops and barber schools ) TO BARBERS, BARBER SHOPS AND
BARBER SCHOOLS

TO: All Interested Persons:

1. On June 28, 1996, at 9:00 a.m., a public hearing will
be held in the Professional and Occupational Licenging
conference room, Arcade Building, 111 N. Jackgon, Helena,
Montana, to consider the proposed amendment, repeal and
adoption of rules pertaining to barbers, barber shops and
barber schools.

2. The proposed amendment of ARM 8.10.403 and 8.10.405
will read as follows: {(new matter underlined, deleted matter
interlined)

“8.10. 403 XAMINATION +&+——Ap§}teatteﬁs—fef—e*am&aafieﬂs

B . . s . .
(1) The barber licensing examination congigstg of a
national written theory portion and - inigtere

practical portion. Examination applicants ghall provide photo
identification to be admitted to the examinatjon.
licants must pa the writ r xamination

n_gverall led score of 75 and each gection of the
practical examination by a score of 75%. _An applicant who
receives a failing gcore on_any g___lgg_gim&hggpxaggigél
examination will only be required il ection,
provided the applicant applies for ang ;akgg the next scheduled
examination and every examination thereafter until all gectiong
are pagged.

r
{(3) The barber instructor examipation consists of a
national written theory porfion an__g_ggézﬂgagm;n*a;ggg.

practical portion. Examination applicantg ghall provide photo
identification to be admitted to the examination., Applicants
must pass the wrltten,;nggg examinatior n overall aled
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1 n h cti h I 1 exami i
by a score of 75%.
(4) The board ghall notify applicant® of examination
in_writi N or i be r ver
h vi mil Score-rel terg will
i i r nly with lican h
i : r n iv
Applican W wigh n e ri f th
inati 11 i ritin h withi
of the pogtmarked date of the mailing of the decjgion., The
board sghall review the examinatiopn and jugptification gubmitted
jcan i next r 1 -sch m i
Al i w wisgh on h injgtrati of
the examination shall do g0 in writipng and cauge the writing to
be recejved by the board within seven days after the
examination,"”
Auth: Sec. 37-31-131, 37-30-203, MCA; IMP, Sec. 37-30-203,
37-30-303, 37-30-305, 37-30-311, MCA

REASON: Subsection (3) is proposed for deletion becausge it
unnecessarily repeats statutory language. The substance of
subgection (4) regarding reciprocity applications is set forth
in new rule III and will no longer require affidavits showing
active practice, but will require completion of a written and
practical examination. Subgection (2) is rewritten to avoid
ambiguity. The deadline for receipt of applications in
subsection (1) is set forth in New Rule I. The remaining new
language requires candidate identifjcation upon admigsion to
the examination and sets forth guidelines for contesting or
review of examinations.

“8.10.40 E LE

(1) * Examination

(a) barber S 3609 75
i I or 100

+2)—PBarper-licenses

{B) 1 2. no

{b}—renewnt 2560

£33 Reai 3 100-—-00

{3}—Reeiproeity 15660

508
=24
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41— Temporary
*Fef—ﬁheﬂe—app}&Eﬁf1eﬂBAWhieh\afeAthhdfawawﬂf—deﬁied—
~be—retained-£

o-cover-administrative
eonta
2 riginal Application Licenge Fee
barber 30
(b] _instructor 0
{c}) shop 40
{d) barber gchool 15
-of-state application 150
In ion Fee for sho h 80
(4) License Renewal Fee

(a) _barber 25
(b) __instructor 40
{c) shop a5
(d)___barber school 45
(e} late renewal 50
{5} Licensge Verification Fee 20
(6) _Student Permit/Registration 20
7 mporary Practice Permitg 20
(8) Duplicate Licenge 10

(9) Advance Training Program
(a) yearly 50
ter - 25

(10} All fees are non-refundable,”

Auth: Sec. 37-1-134, 37-30-203, MCA; IMP, Sec. 37-1-134,
37-30-303, 37-30-307, 37-30-310, 37-30-402, 37-30-404, 37-30-
423, MCA

REASQON: 1In reviewing the board's projected financial

condition, it is necessary to raise the following fees to
maintain an appropriate cash balance sufficient to meet the
expenses of the board. The examination fee will be increased
for barbers from $30 to $75; for instructors from $50 to $100.
The original application fee will increase for barbers from $25
to $30; shops will increase from $35 to $40; schools will
increase from $50 to $75; and for out-of-state applicants from
$100 to $150. The inspection fees are being raised from $35 to
$80. Renewal fee for schools are being increased from $35 to
$45, The late fee for late renewals is being increased from
$10 to $50 to discourage the disproportionately large number of
renewal applications received after the deadline to renew. A
new fee for verifying licensure is set at §20. A new fee for
registration of students and issuance of student permits is set
at $20. Temporary practice permits are being increaged tfrom
510 to $20. The remaining fees remain the same. All charges
are proposed to be consistent with the amount of administrative
work involved in processing the application, conducting the
inapection, and issuing the license.

3. The board proposes to repeal ARM 8.10.404, located at
page 8-287, Administrative Rules of Montana, (authority section
37-30-203, MCA; implementing section 37-30-203, MCA) which
purports to authorize board investigation of “shops and
licenses.” This authority is granted pursuant to 37-1-307, 37
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1-308, and throughout Title 37, chapter 30, MCA. Theretfore,
the rule as it exists, is unnecessary.

The board proposes to repeal ARM 8.10.406, located at page
8-288, Administrative Rules of Montana, {authority section 37-
1-101, MCA; implementing sections 37-30-307, 37-30-423, MCA)
which sets forth an April 1 expiration of licenses. That date
is now set forth at ARM 8.2.208. Other renewal requirements
are set forth in Title 37, chapter 30, MCA.

The board proposes to repeal ARM 8.10.801, located at page
8-299, Administrative Rules of Montana, (authority section 37-
30-411, MCA; implementing sections 37-30-304, 37-30-308, 37-30-
401, 37-30-411, MCA). Subsection (1) of the rule is not
necessary to effectuate the purpose of the statute and is
necessarily implied in Title 37, chapter 30, MCA. Subsections
(2) and (4) are not necessarily implied by Title 37, chapter
30, MCA, and may exceed statutory authority. The substance of
subsection (3), prohibiting barber shops from being operated in
mobile homes, et al., will be expressed in new rule VI
referencing applicability of local building code jurisdiction.

The board proposes to repeal ARM 8.10.802, located at
pages 8-299 and 8-300, Administrative Rules of Montana,
(authority section 37-30-203, MCA; implementing section 37-30-
403, 37-30-422, MCA). TIts substance (except for subsections
(1), (2), (3), (8), (10), and (13}) will be found under
proposed new rules addressing safety and sanitation.

The board proposes to repeal ARM 8.10.1001, located at
pages 8-305 and 8-306, Administrative Rules of Montana,
(authority sectiom 37-30-203, MCA; implementing section 37-30-
403, 37-30-422, MCA)}. Subsections (2), (3), (4){(a) through
(d), (5){a) through (j), (6), and (9) will be incorporated
under new sanitation and safety rules. Subsections (1) and (8)
unnecessarily repeat 37-30-405, MCA; and subsection (7) exceeds
statutory authority.

The board proposes to repeal ARM 8.10.1003, located at
page 8-306, Administrative Rules of Montana, (authority section
37-30-203, MCA; implementing sections 37-30-203, 37-30-404, 37-
30-406, 37-30-412, MCA). Subsection (1) will be defined as
unprofesaional conduct under new rule II. The requirement to
furnish students a copy of the laws and rules will be found
under new rule XVIII.

The board proposes to repeal ARM 8.10.1004, located at
page 8-306, Administrative Rules of Montana, (authority section
37-30-203, MCA; implementing section 37-30-203, 37-30-406,
MCA), because 37-30-406, MCA, in dictating the time period
during which the required 2,000 hours must be completed,
necessgarily prohibits part time curriculum.

The board proposes to repeal ARM 8,10.1006, located at
page 8-307, Administrative Rules of Montana, (authority section
37-30-203, MCA; implementing section 37-30-303, 37-30-406, MCA)
because subsection (1) unnecessarily repeats the reguirements
of 37-30-406(3), MCA; and the intent in (2) will be found under
new rule IV.

The board proposes to repeal ARM 8.10.1007, located at
page 8-307, Administrative Rules of Montana, (authority section
37-30-203, MCA; implementing section 37-30-404, MCA) because
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the review of the number patrons as a criteria to review school
applications however may exceed statutory authority.

The board proposes to repeal 8.10.1009, located at page 8-
307, Administrative Rules of Montana, (authority section 37-30-
404, 37-30-422, MCA; implementing section 37-30-422, MCA) and
move its substance under new rule XVIII.

4. The proposed new rules will read as follows:

“I APPLICATION REQUIREMENTS (1) An application for
original license must be made on a form provided by the board
and completed and signed by the applicant, with the signature
acknowledged before a notary public.

(2) The application must be typed or written in ink,
signed, and accompanied by the appropriate fee(s) and contain
sufficient evidence that the applicant possesses the
qualifications as set forth in Title 37, chapter 30, MCA, and
rules promulgated thereunder.

{(3) The board may require the applicant to submit
original or certified documents in support of the application.
The board may permit such documents to be withdrawn upon
subgstitution of a true copy.

(4) The applicant shall submit a photocopy of the
applicant’'s driver's license or other photographic
identification with the application.

(5) Applicants licensed in other states, applying for
Montana licensure, shall cauge all states in which the
applicant has been, or is currently licensed, to submit
verification of licensure directly to the board office,.

{6) TFully-completed applications will be reviewed for
compliance with board laws and rules. The board may request
such additional information or clarification of information
provided in the application as it deems reasonably necessary.

(7) Incomplete applications shall be returned to the
applicant with a statement regarding incomplete portions.
Application fees are non-refundable.

(8) The applicant shall correct any deficiencies and re-
submit the application. Failure to re-submit the application
within 90 days shall be treated as a voluntary withdrawal of
the application. After voluntary withdrawal an applicant will
be required to submit an entirely new application and fees to
begin the process again.

(9) The board shall notify the applicant in writing of
the results of the evaluation of the application within 15 days
of the board's consideration of the application.

(10) All requests for reasonable accommodations under the
Americans with Disabilities Act of 1990, as 42 U.S.C. 12101, et
seq,, in regard to a board-administered licensing examination
must be made on forms provided by the board and submitted with
the application prior to any application deadline set by the
board.

{11) An application must be received in the board office
at least 20 days in advance of the board's next regularly
scheduled meeting. Applications received after this deadline
will be held for consideration at the next following board
meeting.”
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Auth: Sec. 37-30-203, MCA; IMP, Sec. 37-30-203, MCA.

RE N: The new rule is proposed to provide guidance to the
applicant in the application process, to ensure that the proper
individual is submitting the application and sitting for the
examination, to provide reasonable accommodations, and to
create uniformity among various licensing boards in the
processing of applications.

“I1 _UNPRQFESSIONAL CONDUCT For the purpose of
implementing the provisions of Title 37, chapter 1, MCA, and in
addition to the unprofesgional conduct provisions set forth at
37-1-316, MCA, the board defines unprofessional conduct as
follows:

(1) impersonating any licensee or representing oneself as
a licensee for which one has no current license;

(2) filing a complaint with, or providing information to
the board which the licensee knows, or ought to know, is false
or misleading (does not apply to any filing of complaint or
providing information to the board when done in good faith);

(3) violating, or attempting to violate, directly or
indirectly, or assisting or abetting the violation of, or
conspiring to violate any provision of Title 37, chapter 30,
MCA, or rule promulgated thereunder, or any order of the board;

(4) being convicted of a misdemeanor or any felony
involving the use, consumption, or self-administration of any
dangerous drug, controlled substance, or alcoholic beverage, or
any combination of such substances;

(5) using any dangerous drug or controlled substance
illegally while providing professional services;

(6) acting in such a manner as to present a danger to
public health or safety, or to any client including, but not
limited to, incompetence, negligence, or malpractice;

(7) maintaining an unsanitary or unsafe shop or school or
practicing under unsanitary or unsafe conditions;

(8) performing services outside of the licensee's area of
training, expertise, competence, or scope of practice or
licensure;

(9} failing to render adequate supervision, management,
training or control of auxiliary staff or other persons,
including licensees or students practicing under the licensee's
supervision or control, according to generally-accepted
standards of practice;

(10) removing a student from theory class to perform
barbering work on the public; and

{11) allowing a patron to be released from a chair after
being served by a student without inspection and approval by a
licensed instructor.”

Auth: Sec. 37-1-319, 37-1-131, MCA; IMP, Sec. 37-1-307,
37-1-308, 37-1-309, 37-:1-311, 37-1-312, MCA

REASON: The proposed new rule replaces an existing
unprofessional conduct rule in favor of broader, more accurate
and precise grounds of unprofessional conduct. The proposed
new rule utilizes uniform language that will be applied to
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other boards in the Professional & Occupational Licensing
Bureau to promote uniformity and efficiency.

“II1  QUT-QF-STATE APPLICATION (1) For the purposes of
37-1-304, MCA, the board defines “substantially equivalent” as
2,000 hours of formal training and successful completion of a
written theory and practical examination by the passing score
get forth by board rule. Applicants who do not possess 2,000
hours of formal training shall either take and successfully
pass the written and practical examinations, or obtain
additional hours as may be directed by the board to achieve the
total 2,000 hours. Work experience obtained in the profession
may not be considered as part of an applicant's qualifications.’

Auth: B8Sec. 37-1-131, 37-30-203, MCA; IMP, Sec. 37-1-303,
37-1-304, MCA

RE N: This rule is necessary to provide the board with a
standard in reviewing applications from applicants licensed in
other jurisdictions, and to minimize the difficulty in
reviewing each jurisdiction for substantial equivalency. Work
experience will no longer be considered in lieu of hours of
formal training, as it is difficult to verify and may not be an
accurate measure of competency.

“IV__ TEMPQRARY PRACTICE PERMIT (1} Out-of-state
applicants who do not gualify for a license under 37-1-304,
MCA, and who have chosen to take the license examination in
lieu of additional education, may apply for a temporary
practice permit. A temporary practice permit is not available
for applicants taking additional training.

(2) A graduate of a barber school may work under a
temporary practice permit pursuant to 37-1-305, MCA.

(3) Any person holding a temporary practice permit must
practice under the direct, on-premises supervision of a
licensed barber. Supervision must be evidenced by the
signature of the supervising barber on the application for
temporary permit.”

Auth: Sec. 37-1-319, MCA; IMP, Sec. 7-1-305, 37-1-

319, ,MCA.

REASON: The rule is necessary to ensure adequate supervision
of the temporary permit holder until he or she successfully
passes the licensing examination.

*V __REPLACEMENT LICENSES (1) Licensees shall immediately
notify the board of lost, damaged, or destroyed licenses and
obtain a duplicate license, by written request, to the board
stating the reason for igsuance of a duplicate and by paying
the appropriate fee. Licensees who have lawfully changed their
names may, in their discretion, obtain a replacement license.

Auth: Sec. 37-30-203 MCA; IMP, Sec. 37-20-203, MCA

REASON: This rule is being proposed to provide direction to
licensees and staff.
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"VI PLI WITH APPLICABLE REGULATIONS (1) In
addition to the requirements found at 37-30-403, MCA, all shops
and schools shall adhere to the minimum safety and sanitation
requirements set forth in this subchapter.

(2) All practitioners shall comply with all applicable
federal, state, and local regulations pertaining to public
health and safety, including, but not limited to air quality,
water quality, fire, plumbing, and electrical regulations.
Licensure by the board does not constitute approval for
compliance with other federal, state, or local regulations.

(3) The board shall enforce ARM 8,70.505 prohibiting the
uge of mobile homes for commercial or business purposes in
accordance with applicable building codes.”

Auth: Sec. 37-30-203, 37-30-422, MCA; IMP, Sec. 37-30-
422, MCA

REASON: This rule is necessary to advise licensees of the
applicability of other public health and safety regulations
distinct from the board of barbers, particularly in subsection
(3) as a preventative measure for persons who may be interested
in opening a barber shop but are unaware of the prohibition by
some building codes against operating a commercial enterprisge
in a mobile home.

"VYI1 GENERAL REQUIREMENTS (1) All shops and schools
shall be designed and equipped with practitioner and client
health and safety in mind.

(2) All shops and schools must be equipped with
mechanical ventilation that provides for at least four air
changes per hour to provide free flow of air to each room to
prevent the buildup of emissions and particulate, to keep odors
and diffusions from chemicals and solutions at a safe level,
and to provide sufficient air circulation and oxygen.

(3) All work areas shall be lighted with at least 20
foot-candleas of illumination.

(4) All shops and schools must maintain a separate
outside entrance for the following purposes:

(a) wventilation,

(b} emergency exit from the building, and

(c) in residential shops, to segregate the resgidential
from the commercial uses.

(5} No rooms used for residential purposes may be used as
part of a shop except for toilet facilities.

(6) Floors, wallg, fixtures, storage cabinets, work
stations, and equipment must be clean, in good repair, and
regularly maintained.

(7) Floor surfaces in the working area of a shop or
school must be of a washable, non-absorbent material. Wooden
floors may be acceptable if they have a water-proof finigh,

(8) Animals shall not be permitted on the premises at any
time except for animals trained to assist individuals with
special physical, visual, or hearing needs.

(3) All licenses are nontransferable. Any change in
ownership or location of any shop or school must be preceded by
a new application and payment of fees.”
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Auth: Sec. 37-30-203, 37-30-422, MCA; IMP, Sec. 37-30-
422, MCA

RE N: Revision of the sanitation and safety rules are
necessary to delete those provisions which may have engrafted
additional requirements to the enabling statute, provisions
which may have conflicted with the enabling statute, and
provisions that were not necegsary to effectuate the purposes
of the enabling statute, Revision is necessary to provide
clarity and understanding in the rules and to provide board
ingpectors unambiguous standards to apply and to further
reflect current safety and sanitation needs and developments in
preventative safety measures.

“VITI POSTING QF LICENSES (1) All shop and school
licensees must prominently display their current practitioner
and shop or school licenses within public view on the premises.

(2) Practitioners must post their licenses at their work
stations in clear view of clients. A current photograph of the
practitioner must be attached to the license. Any residential
address shown on a license may be blocked from public view.”

Auth: Sec. 37-30-203, 37-30-422, MCA; IMP, Sec. 37-30-422,

MCA

REASON: This rule is necessary to provide notice to the public
of the practitioner's or facility's licensure sgtatus and to
ensure that the individual pertorming the services is the same
individual to whom the license is issued.

'I TOILET FACILITIES (1) All shops and schools
licensed after January. 1, 1975, must have toilet facilities
located on the premises or in adjoining premiges that are
reasonably accessible.

(2) Toilet facilities must be clean, sanitary, and in
proper working order at all times and contain an adeguate
supply of toilet paper.

(3) Toilet facilities shall not be used for storing
materials other than toilet supplies. Any supplies including
toilet supplies shall pe stored in a locked cabinet.

(4) Doors accessing toilet facilities must be self-
closging.

(5) A sink dedicated solely for washing hands must be
located within or immediately adjacent to the toilet facility
and be equipped with liquid soap and paper towels. The use of
community towels and multiple-use bar soap is prohibited in all
instances.

(6) Hand washing instructions must be posted above the
gink as follows:

{(a) You shall clean your hands and exposed portions of
your arms with a cleaning compound in a lavatory by vigorously
rubbing together the surfaces of your lathered hands and arms
for at least 20 seconds and thoroughly rinsing with warm clean
water. Employees shall pay particular attention to the areas
underneath the fingernails and between the fingers.
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(b} After contact with blood or other body fluids wash
your hands twice, using the cleaning procedure specified in
(a), and by using a nailbrush during the first washing to clean
your fingertips, under your fingernails, and between your

fingers.
{c) You shall clean your hands:
(i) before each client,
(ii) after using the toilet,

(iii) after coughing, sneezing, using a handkerchief or
disposable tissue, using tobacco, eating, or drinking,

(iv) after handling soiled equipment or implements, or

(v) after engaging in other activities that contaminate
your hands."”

Auth: Sec, 37-30-203, 37-30-422, MCA; IMP, Sec. 37-30-
422, MCA

REASON: See reason for new rule VI,

* K N _REQUT NT: (1) In addition to the
hand washing sink required in [new rule IX, (5)], all shops and
achools must be equipped with at least one shampoo basin or
gink for every four work stations. Additional basins may be
required to address greater volume and usage requirements.

(2) Liguid socap and paper towels shall be available
immediately adjacent to the shampoo basins or sink under (1).

(3) Hand washing sinks dedicated for the toilet facility
do not qualify as a shampoo basin or sink under (1).

(4) All sinks, basins, and drains shall be maintained in
clean and working condition.”

Auth: 8Sec, 37-30-203, 37-30-422, MCA; IMP, Sec. 37-30-
422, MCA

REASON: See reason for new rule VI,

“XI _TOWEL! NEN: (1) All towels or linens provided
to a client must be clean and laundered after every use.

(2) Clean towels and linens must be stored in closed
cabinets or containers with tight-fitting doors or lids and
remain closed to provide protection from air-borne
contaminants,

(3) Soiled towels and linens must be kept in ventilated
c¢losed containers.”

Auth: Sec, 37-30-203, 37-30-422, MCA; IMP, Sec. -30-

22, MCA

REASON: See reason for new rule VI.

“XI1 ARTICLES AND SUBSTANCES IN CONTACT WITH A CLIENT

(1) Clients shall be protected from direct contact with
headrests, capes, etc., by the use of clean towels and/or
protective paper strips.

(2) Items making direct contact with the client’s skin or
hair shall be c¢lean and, if required, disinfected.

(3) Items making direct contact with the client’s skin
that cannot be cleaned or disinfected (cotton pads or strips,
eye shields, neck strips, etc.) shall not be reused on clients
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and shall be disposed of in a waste container immediately after
use.

{(4) All substances used in the practice must be dispensed
from containers in a manner to prevent contamination of the
unused portion, either by use of pumps or single-service
spatulas.

(6) All materials and supplies used to provide client
services shall be stored above the floor and handled and
applied to protect against contamination.

(6) All bottles and containers used in a shop or school
shall be distinctly labeled to disclose contents. All
poisonous substances shall be additionally labeled with the
following:

(a) E.P.A. registration number,

(b) ingredient statement,

(c) directions for use,

(d) adequate safety and precautionary information,

(e) name and address of manufacturers or distributor, and

(f} effectiveness claims.”

Auth: Sec. 37-30-203, 37-30-422, MCA; IMP, Sec. 37:30:

22, MCA

REASON: See reason for new rule VI.

“XIII _WASTE MATERIAL (1) No shop or school shall permit
an accumulation of litter or waste. Hair clippings shall be
swept after each client and disposed of in a proper waste
disposal container.

(2) All waste disposal containers must have plastic
liners, remain covered at all times, and be kept clean.

(3) Plastic liners must be tightly secured and double-
wrapped if necessary upon removal from the premises to prevent
spillage of waste contents.

(4) Any disposable material coming into contact with
blood or other body fluids shall be disposed of in a sealable
plastic bag, separate from sealable trash or garbage liners or
in a manner that protects anyone who may come into contact with
the materials.

(5) Any disposable sharp objects that come in contact
with blood or other body fluids shall be disposed of in a
sealable, puncture-proof container designed to protect from
accidental cuts or puncture wounds that could occur during the
disposal process. Such container(s) must be available on the
premises at all times.

(6) All chemical waste material must be disposed of in
accordance with manufacturer's directions and/or federal,
state, and local regulations.”

Auth: Sec. 37-30-203, 37-30-422, MCA; IMP, Sec. 37:30-
422, MCA

REASON: See reason for new rule VI.

“XIV_ CHEMICAL USE, STORAGE, AND DISPOSAL (1) When

administering services to a client that involve the use of
chemicals or chemical compounds, practitioners shall follow
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pafety procedures to prevent injury to the client’'s person or
clothing.

(2) All chemicals must be labeled, stored, used, and
disposed of in accordance with the manufacturer's directions
and applicable federal, state, and local regulations.

(3) Flammable chemicals muat be stored away from
potential sources of ignition.

(4) Chemicals which could interact in a hazardous manner
such as oxidizers, catalysts, and solvents must be segregated
in storage.

(5) Stored chemicals must be inspected regularly.
Containers showing signs of corrosion must be disposed of
immediately.

{6) Hazardous chemicals and flammable liquid signs must
be posted in the dispensary, storage room, and any other
location these materials may be located.

(7) Fire extinguishers must be readily accessible to the
dispensary, gtorage room, and other locations where flammable
liquids may be kept. Fire extinguishers must be inspected at
least once a year or more often as required by the manufacturer
or local authority.”

Auth: Sec. 37-30-203, 37-30-422, MCA; IMP, Sec. 37-30-

22, MCA

REASON: See reason for new rule VI,

“XV _SERVING CLIENTS (1) Practitioners shall wash their
hands with soap and water after each toilet use and prior to
serving each client.

(2) Practitioners shall wear unused, fluid-proof,
protective gloves while performing any client or practice-
related activity if any bodily discharge ig present or if any
discharge is likely to occur because of services being
performed. Protective gloves used for this purpose shall be
bagged and disposed of after use on a client.

(3) Head lice shall not be treated in a shop or school.

(4) No practitjoner who is a carrier or affected with a
communicable disease shall work in any shop or school unless
the person takes medically-approved measures to prevent
transmission of the disease.”

Auth: Sec. 37:30-.203, 37-30-422, MCA; IMP, Sec. 37-30-

22, MCA

REASON: See reason for new rule VI,

“XVI _DISINFECTING REQUIREMENTS AND STANDARDS (1) All
tocls and implements used in the practice of barbering must be
disinfected before use on each client.

(2) All non-electrical tools and implements should be
cleaned by removing all hair and foreign material and by
washing with detergent and warm water and rinsed with clean
water prior to immersion.

(3) All tools and implements which come in contact with
blood or body fluids must be disinfected by complete immersion
in an EPA-registered, hospital grade, tuberculocidal
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disinfectant that is mixed and used according to the
manufacturer's directions.

(4) All other tools and implements not coming in contact
with blood or body fluids must be disinfected by complete
immersion in an EPA-registered, hospital grade, bactericidal,
virucidal, and fungicidal disinfectant that is mixed and used
according to the manufacturer's directions.

(5} The contact points of all non-immersible equxpment
shall be wiped or sprayed with an appropriate disinfectant
solution.

(6) Appropriate disinfecting sclutions shall be available
for immediate uge at all times a shop or school is in
operation. Disinfecting solutions shall be kept at adequate
strengths and be free of foreign material.

(7) Sterilization equipment used in lieu of disinfectants
must be checked annually to engure it reaches the temperature
required by manufacturer's instructions.

(8) Disinfected implements must be stored in a
disinfected, dry, and covered containers or drawers, segregated
from used or soiled implements.”

Auth: Sec. 37-30-203, 37-30-422, MCA; IMP, Sec. 37-30-
422, MCA

REASON: See reason for new rule VI,

“XVIT VARIANCES (1) Upon application, the board may
grant a variance from requirements of its safety and sanitation
rules as follows:

(a) where it is demonstrated to the satisfaction of the
board that strict compliance with the rules would be highly
burdensome or impractical due to special conditions or cause;

(b) where the board finds that the public or private
interegt in the granting of a variance clearly outweighs the
interest of the application of uniform rules; and

(c) where, in the opinion of the board, alternative
measures will provide adequate public health and safety
protection.”

Auth: Sec. 37-30-203, 37-30-422, MCA; IMP, Sec. 37-30-
422, MCA

REASQN: This proposed rule is not intended to circumvent the
board's safety and sanitation rules. The board foresees
granting few, if any, variances from these rules. However, the
board's disciplinary authority is discretionary and if
presented with the circumstances cited above, the rule would
provide guidelines for the board to exercise its discretion.

“XVIIT SCHOOL REQUIREMENTS (1} To implement the provisions
found at 37-30-404 through 37-30-407, MCA, the following rules
are necessary:

(a} On forms provided by the board, all persons wishing
to operate a barber school shall make application and pay the
appropriate fee. The application shall indicate the number of
studenta for which the applicant is seeking approval, whether
the school intends to offer barber instructor training, and
indicate hours the school will be open.
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(b) The application must be accompanied by a detailed
floor plan identifying the purpose, measurements, and square
foot calculations of each room. The floor plan must allow for
a minimum space of seven feet from the center of the base of
each chair.

(c) The school operator shall not register or admit
students until the board approves the school application and
igsues a license,

(d) The board office shall receive notice of student
enrollment on a form provided by the board and submitted by the
achool operator within five days of the student's enrollment.
Failure to submit notice within the time allowed will result in
the student’'s inability to earn hours in excess of what may be
earned in the five days. To receive credit for hours obtained
after five days, the school operator and the student must
petition the board.

(e) School operators shall submit the appropriate student
registration fee with the notice of enrollment. Upon receipt
of a completed enrollment notice and fee, the board shall issue
a student permit to be displayed at the school work station.
The board shall mail the student's permit and a copy of the
board's law and rules to the student's home address.

(f) On forms provided by the board, school operators
shall maintain a daily attendance record and a monthly total of
hours earned for each student and gubmit such records to the
board by the 15th of each following month. Attendance records
shall be updated daily and shall be made available for
ingpection upon request.

(q) The school operator shall immediately notify the
board of any changes in ownership, location, or instructors,

(h) School operators shall notify the board within 5 days
of a student withdrawing his or her enrollment and provide a
statement of total hours earned by the student.

(i) Schools shall not allow any transfer student from
another school to practice on the public until a verified
transcript of the student's hours has been received and
verified by the board.

(1) A school operator shall send notice to the board of
a student’s having completed 2,000 hours of training within
five days of the student's completion of the training,

(k) Students who have completed 2,000 hours of training
and remain at the school shall not be permitted to work on the
public.

(1) Schools shall provide sufficient educational aids,
including, but not limited to the following:

(i) charts of skin, hair, muscles, bones, nerves, and

blood supplies of the head, face and neck;
(ii) current textbooks and medical and standard
dictionary;
(iii) current barbering and beauty magazines; and
(iv) current copies of the board law and rules.

(m) A sign that reads “Student Work Only" shall be
posted on the school premises within public view.
(n) The toilet facilities required by 37-30-405, MCA,

shall include one restroom for males and one restroom for
females."
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Auth: Sec. 37-1-131, 37-30-203, MCA; IMP, Sec. 37-30-403,
37-30-404, 37-30-405, 37-30-406, 37-30-407, MCA

REASON: This rule is necessary to clarify the type of
information and timeliness of the receipt information necessary
for the board’s regqgulation of schools and students.

“XIX INSTRUCTOR TRAINING REQUIREMENTS (1) Each school
approved by the board to offer an instructor training program
must have at least one full-time, licensed instructor on the
premises of the school at all times while the school is open.

(2} Student instructors shall wear badges or insignia
indicating that they are gtudent instructors.

(3) Student instructors shall be under the direct, on-
gite supervision of the full-time licensed instructor while
practice teaching and shall not be allowed to work on the
public during their practice teacher-training.

(4) On forms provided by the board, student instructors
shall make application and submit the appropriate fees prior to
commencing training. The board shall issue a student
instructor permit. Credit will not be given for hours earned
prior to issuance of the permit by the board.”

Auth: Sec. 37-1-131, 37-30-203, MCA; IMP, Sec. 37-30-311,
MCA

REASON: This rule is necessary to provide guidance regarding
the role of student instructors and to make clear that a
student instructor does not replace a licensed instructor;
rather that it is appropriate for the student instructor to
instruct barber gtudents only in the presence of a licensed
instructor.

5. The Department of Commerce will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing. If you wish to request an
accommodation, contact the Department no later than 5:00 p.m.,
June 14, 1996, to advise us of the nature of the accommodation
that you need, Please contact Jeannie Worsech, Board of
Barbers, 111 N. Jackson, P.0O. Box 200513, Helena, Montana
59620-0513; telephone (406)444-4288; Montana Relay 1-800-253-
4091; TDD (406)444-2978; facsimile (406)444-1667. Persons with
disabilities who need an alternative accessible format of thisg
document in order to participate in this rulemaking process
should contact Jeannie Worsech.

6. Interested persons may present their data, views or
arquments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to the Board of
Barbers, 111 N, Jackson, P.0O. Box 200513, Helena, Montana
59620-0513, or by facsimile, number (406)444-1667 to be
received no later than 5:00 p.m., July 5, 1996.
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7. A staff attorney for the bureau has been designated to
preside over and conduct this hearing.

BOARD OF BARBERS
MAX DEMARS, CHAIRMAN

BY: (;{2¢J Zz?'rZ§GE757
ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

[ Tk

ANNIE M, BARTOS, RULE REVIEWER

Certified to the Secretary of State, May 28, 1996.
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BEFORE THE BOARD OF OCCUPATIONAL THERAPISTS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
amendment, repeal and adoption ) THE PROPOSED AMENDMENT,
of rules pertaining to the ) REPEAL AND ADOPTION OF
practice of occupational ) RULES PERTAINING TO THE
therapy ) PRACTICE OF OCCUPATIONAL

) THERAPY

TO: All Interested Persons:

1. On June 27, 1996, at 10:00 a.m., a public hearing will
be held in the conference room of the Professional and
Occupational Licensing Bureau, 111 North Jackson, Helena,
Montana, to consider the proposed amendment of rules pertaining
to the practice of occupational therapy.

2, The proposed amendment of ARM 8.35.401, B8.35.402,
8.35.403, 8.35.404, 8.35.407, 8.35.408, B.35.411, B8.3%.412,
8.35.503 will read as follows: (new matter underlined, deleted
matter interlined)

“8.35.401 BOARD FILING PRACTICES (1) All submissions to
ehe—board, or requests of the board, must be made in writing
and addregged to the board office er—thebeard before they will
be acted on by the board. Cerrespendence-from—the—boardofany

i-£3 i i - Routine
matters will be handled by the administrative assistant.”

Auth: Sec. 37-24-201}, 37-24-202, MCA; IMP, Sec., 37-24-
202, MCA

REASON: The amendment is necessary to allow correspondence to
be sent from the board office without the signature of the
board chairman. Other changes are stylistic only.

Y8.36,402 DEFINITIONS As used in Title 37, chapter 24,
MCA, angd these rules, unless the context requires otherwise,

the following definitions apply:

(2)'through (4) (b) will remain the same, but will be
renumbered (1) through (3) (b)."
Auth: Sec. 37-1-131, 37-24-201, 37-24-202, MCA; IMP, Sec.

37-24-103, 37-24-104, 37-24-105, 37-24-106, 37-24-202, 3+ 24
367 MCA
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REASON: The deletion of (1) is necessary to reflect the repeal
of 37-24-307, MCA, which authorized the issuance of limited
permits, by the 1995 Legislature. Temporary practice permits
igsued under the authority of 37-1-305, MCA, take the place of
the former limited permit category. Language setting forth the
supervision requirements of temporary permit holders is now
located in ARM 8.35.404 and under new rules I and II.

* AP FOR +—An—application

LICENSUR

Appl n n origi icen MPOrar
r i form rov r n
com 13 with ign I

\'J £ i

2 Th on_m ibly w n in
i h ropr £ n
sufficient evidence that the applicant posgepges the
qualificationsg set forth in Title 37, chapter 24, MCA, and
ruleg promulgated thereunder,

{3) The board ghall require the applicant to submit
origi r i i u r h 1i ion.
T hal i h n withdrawn Il

4 Th hall uir applican bmi
photocopy of the applicant's driver license or other form of

i h hic i ifi on
(5) Fully-completed applications will be reviewed for
1i with law nd ru Th r u
iti nf cl i ion inf n
rov h It mg r nabl L
Incom appli ipn 11 rned to th icant with
a statement regarding jncomplete portions.
Th lican hall rrect any deficiencies and re-
submit the application. Failure to re-submit the_application
within 60 days shall be treated as_a voluntary withdrawal .f
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ion A voluntary withdrawal licant will
d to mit an enti new licatj in the
in.
{(7) _The board shall notify the applicant, in writing, of
regult f the evaluation of a mpl d lication,.

(8) All requegts for rea folele) i nder
Americang with Digabilities Act Qf 1990, 42 U, S5.C, ﬁg ;;Qna

12101, et seq. must. be made on forms provided Qy g board_and

gsubmitted in advance of the reguested accommodation,’
Auth: Sec. 37-24-201, 37-24-202, MCA; IMP, Sec. 37-24-

302, MCA

REASON: The board proposes the amendments to set forth the
application procedure and necessary information for applicants
and to make the rule uniform with other licensing boards in the
bureau. The requirement to submit photographs is intended to
prevent fraud and provide identification of licensure
applicantg and licensees. The rule, as proposed, makes
reference to the board's commitment to ensuring access under
the American's with Disabilities Act. The substance of all
current subsections are maintained in the proposed rule with
minor changes in style.

“8.3 4 TEMP PRACTICE

Auth: Sec. 37-1- , 37-24-201, 37-24-202, MCA; IMP, Sec.
37-24—-36F 37-1-319, MCA

The changes are necessary to conform with House Bill
518 (the Uniform Professional Licensing and Regulation
Procedures Act) enacted by the 1995 Legislature, including
changes in terminology from “limited permit” to “temporary
practice permit,” and board determination of the type of
supervision required under a temporary permit. Other changes
are proposed to reduce repetitiveness in the rules.

v 7 _FEE (1) Fees adopted by the board under
37-24-310, MCA, are as follows:

(a) Applications for licensure $ 8606 20

(b) Initial license igsuance 8600 20

(c) License renewal 66060 20

(d) Late license renewal €608 20
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(e) Gimited—permit Temporary practice 8600 10
permit

(f) Inactive fee renewal 506 10

(g) Duplicate license fee 1666 10

(h) Licenge verjfication fee 10

(2) will remain the same.”

Auth: Sec. 37-1-131, 37-1-134 7-24- , 37-24-202, MCA;
IMP, Sec. 37-24-31Q, MCA
REASQN;: The proposed amendments reflect changes in terminology

from “limited permit” to “temporary practice permit” and propose
a new license verification fee to be paid by applicants who
request a verification of licensure to be sent to another state
in which the applicant is applying for licensure. The first
two sentences of (h) conflict with the department rule
requiring annual expiration and renewal of licenses. The last
sentence of (h) purports to require a new applicant to apply
for licensure within 10 working days after arriving in the
gtate, implying that the applicant may practice without a
license for a negligible period of time. However, this is in
conflict with 37-24-301, MCA, which prohibits practice without
a license. Subsection (i) is proposed for deletion in
accordance with 37-1-134, MCA, which requires the Board to set
fees commensurate with program area costs. The fee charged
reflects the amount of work it takes to process an application
and would be the same regardless of when the applicant applied
during the license year.

" 4 JONAL NDUCT For the purpose
of implementing 37—24-36943)4b} Title 37, chapter ), MCA, and
i ition rovigion 7-1-31 A, the board

defines "unprofessional conduct" as follows:

44+ (1) Diagnosing or treating individual disorders by
correspondence~;

+5+ﬁwReveai—ffr*uﬁnﬂﬂh&&fﬁgé—p@fsens-aﬂy—eeﬂfédeﬂﬁéa}

: i hed ; oM —ah ': . gerved—-o ‘::.
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49+ (2} Discriminating against a client ex—patient on the
bagis of race, religion, sex, or age;—in his—prefessienal

. ipe
*ELEE*E?EhiEF L & . ) ; ronby

i B

fraud-er deeeitr . ) e .
etherg—withwhom the practitioner-hasa professional
relationship-

42— Engaging—in sexual misconduct—or abuse—involving

pfeéeesieaa+—fe%ae%eﬂshipf ) .
A3 —Being-eonvieted-of a—erime, the—ecireumscances of
. A ) : ;
whieh suhesgnsgall) relate §a.Ehe practiee ?E SEEEFaE189al
Ehe*aF’.E* ?ndreaee art ?n?bzlizyg§s.eng?ge *? the-practiee—of

434+ (3} Inaccurately recording, falsifying er—etherwine
altering, or fajling to make essential entrieg of any record of
a patient glient or health care provider—;

25)—Fat

436> (4) Intentionally making or filing a false or
misleading report or failing to file a report when it is
required by law or third person, or intentionally obstructing
or attempting to obstruct another person from filing such
report—;.

3+ (5) Improper use of evaluation or treatment
modalities resulting in physical injury to the patient—er
client~;

(6) Uging a firm name, lgt licati rm
;mewg_m_o—ml_leﬂ_
ability, g;gglgnshlg, or qualifjcatio not_exist;

{7) Practicing the profession under Q falge name or name

other ;ngg the name under which the ljicenge ig held;
(8) . Impergonating any llcensee or renresgngmggggggagljggs

a licensee for which one hag curren icen
{9] . Charging a client g;_a third-party payer for a

gservice not performed;
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1 I (o] r v
m in hi n 1 in r
an unkept appointment;
ili wi h r A n_to
whi
mmmu&mmmwmmw
idi inf ti
gpm_mum
Vipl r in vi I r
i vi rovigion 7 24
MCA h r I
\'A in f 1 rovi r 1
i ive r verni £f in
profesgional conduct of any licensgee;
i v f mi my r any t
invglvin n ion r 1f- i ion
r 11 n l1¢ohol r
i r r_contr n
11 whil i ion rvi
1 Acti uch ner r n danger
ubl h h or r lien ludin Lt n
n I n n I
17 intaini n nitar ngaf i r
r jcin n ngani r condi
1 Performin rvi tgide o 1i ! I
of training, expertise, competence, or scope of practice or

licengure;
{19) Failing to obtain an appropriate congultation Qr
MMMM
he 14 ' inin
{20) Maintaining LLQ.lﬁLi_Q_E_En hi W;th_&@uﬁﬂ,;ﬂ
likely to impair the licensee's profegsional jydgment or

incr h k of n itation incl rovidin
i ) i 1 r
relatjves; -
(21) Exercising influence on or control Qver a client,
in in romotion or 1 rvi
L r for the fi ial n_of i X
2 i f rgon ain any dr vi
r n roc rodu r rvi which is unn gsar
in iv r fe:
rgi £ th i lear XC ive i lation
h rvi X for which it i har
4 Fajli ren rvision, managemen
rainin iliar £ or her n

igcontinuin rofeggional rvice nl Ivi
hav mpl h ii h i ntinuation
iv r men i rran r the clien
ven n rtuni rramn alternativ
replacement gervices;
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2 Delegatin rofeggional r ongi to erson
when the llcgngge knows, or has reagon to an . that ;ng person
uali trainin eX] 11
gg:; ification to Qgrfgrm the dglggg;g tagk
27 tln irectl r indir ctl 1 rom
n X not licensed ractic rof fon or

occupation, or who ig not licenged or authorized to operate a
profesgional prgctlgg or buginess;

Fai to cooperate with a board ingpection or
in igation in material regpegt;

(29) g;llng to report an incident of ugaa:g grgct;gg

hi uct _of another licen t ngin
authorjity;
iling_to tain_ inform c client or
i ! X n ive prior to providin n eutic
v iv 11i t'v dia i i r
lth-

{31) Employing a nontraditional or experimental treatment
QKAQ_ﬂSﬂQELlQ_Q_QQgﬂEwElLbQML_AEEQEEQQAQQEEEHL_fIQm_Q__QﬁLAQA
client's repregentative prior to such d ggggﬂ; procedure or
treatment, or research, or which 1g incongigtent with the

1 f f th ient ic;
{32) anggnteglgg that a g re will regult from the
ical ices;
(33) Qgggg; ng, performing, or ggmln;s;g ipg, without
linj ju icati test tudi tmen or
gerviceg:
4 ilim Q_provi o 1i ien

representative, or an authorized health care practitioner, upon

i T t he_medi r £f th ical

i the client which ig in th ion

upder the control of the profesgional. Prior payment for
profesgional gervices to which the records relate, other than
WMQQ..Q@ required ag @ condition of making
the records available:

(35) Sexual, verbal r_mental ient;

(36) Failing to ggfgggagg the ¢lient's dignity or right

v -

(37) _Engaging in sgxual co ct 1l in ion, or

X! ion defi icl ontan.
Code Annotated with a client d d_Jurln .memwa

r i rel nshi xigt r fo frer
the relationship has terminated;

(38) Failing to account for funds received in connection
wi n rviceg rendered or to be rendered.”

Auth: Sec. 37-1-131, 37-1-307, 37-1-316, 37-1-319, 37-24-
201, 37-24-202, 3724309, MCA; IMP, Sec. 3724389, 37:1-307
37-1-3 37-1-309, 37-1-311, 37-1-312, MCA

REASON: The proposed new rule replaces an existing
unprofe351ona1 conduct rule in favor of broader, more accurate
and precise grounds of unprofessional conduct. All of the
subsections proposed for deletion are contained under 37-1-316,
MCA. 1In addition, the proposed new rule utilizes uniform
language that will be applied to other boards in the
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Professional & Occupational Licensing Bureau to promote
uniformity and efficiency.

“8.35.412 JINACTIVE STATUS (1) A-lieensee-may piace his

informedef-their—eurrent-address- A licengee who wighes to
r 1li wil r i nal
h iv u i
)4 1 £ r m, i
a i h i £ ndiv
1 iv nal
r in ri in whi h he r i n
inactjve statug,
indiv i 'v A4
h h r
nd n wal fee for the
xggg in guestion, The application mua; contain evidenge of one
or more of the following, ;n the board's digcretijon:
-tim f i ther in her
n m, £ inui h f
i v ntiall ival in ini f
th ir rt rul or
leti f inimum of gi I
inuj i within ix _month rior 1i ion
for in m
r NB! xamination
Auth: Sec. 37-1-31 7-1-131 7-24-201 7-24-202, MCA;

IMP, Sec. 37-1-319, 37-24-308, MCA

REASON: The proposed amendments are necessary to inform
licensees of the procedure for seeking inactive status and the
reactivation of an inactive license. The amendments propose
continuing competency requirements by requiring a licensee to
receive continuing education or to retake the licensing
examination, prior to reactivation of the license.

" UALIFYIN EDUCATION

PROGRAMS (1) r with 37-24-1 7-24-106, MCA

Eeducational programs that would satiafy eeﬁfiﬂutﬂg educatlon

requxrements r of rficial h 1 nt modali
trigal physgical m liti must be

approved or recognized either by the American occupational
therapy association or the American society of hand therapists
or be approved by the board.”

Auth: Sec. 37-24-202, MCA; IMP, Sec., 37-24-105, 37-24-
106, MCA

RE. N: The proposed amendments are necessary to distinguish
qualifying education required for persons wishing to use sound
and electrical physical agent modalities and superficial
physical agent modalities from continuing education that the

11-6/6/96 MAR Notice No. 8-35-10



-1456~

board proposes, under new rule III, to be required of all
licensees.

3. The Board is proposing to repeal ARM 8.35.409 because
the board's authorized sanctions are now found at 37-1-312,
MCA; ARM 8.35.411 is being proposed for repeal because it is
not necessary to effectuate the purpose of the statute and is
repetitive of 37-24-308, MCA. ARM 8.35.413 is being proposed
for repeal because the statute it implemented, 37-24-307, MCA,
was repealed. However, the substance of granting a temporary
practice permit is retained in ARM 8.35.404, as proposed. The
text of these rules can be located at pages B8-1059 and 8-
1059.1, Administrative Rules of Montana. The authority
gections are 37-1-131, 37-24-201 and 37-24-202, MCA, and the
implementing sections are 37-1-136, 37-24-202, 37-24-307
(repealed 1995 legislative session) and 37-24-309, MCA.

4. The proposed new rules will read as follows:

"I SUPERVISION - GENERAL STATEMENT (1) (Adapted from
the American Occupational Therapy Association Posgition
Statement on Supervision, 1993). The supervisor shall
determine the degree of supervision to administer to the
supervigee based on the supervisor's estimation of the
supervisee's clinical experience, responsibilities, and
competence at a minimum.

{(2) A fully-licensed occupational therapist shall not
require supervision.

(3) A certified occupational therapist assistant, in
accordance with 37-24-103(2), MCA, shall work under the general
supervision of a licensed occupational therapist.

(4) Temporary practice permit holders under 37-1-305(2),
MCA, shall work under the routine supervision of a certified
occupational therapist assistant or a licensed occupational
therapist.

(5) Entry-level practitioners shall be defined as
practitioners having less than six months' experience in the
gpecific practice setting and may on a case by case basis,
require supervision as determined by the board.

(6) Occupational therapy aides under 37-24-103(6), MCA,
shall work under the direct supervision of a licensed
occupational therapist or a certified occupational therapist
assistant . Occupational therapy aides shall have no supervisory
capacity.”

Auth: Sec. 37-1-319, 37-24-202, IMP: Sec. 37-1-305, 37-
24-103, MCA

REASON: The rules on supervision are necessary to update
gupervision requirements to remain current with the American
Occupational Therapy Association and to provide clear standards
to licensees.

“II __SUPERVISTON - METHODS (1) Direct supervision shall
require the Supervisor to be physically present in the direct
treatment area of the client-related activity being performed
by the supervisee, Direct supervision requires face-to-face
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communication, direction, observation, and evaluation on a
daily basis.

(2) Routine supervision requires direct contact at least
daily at the site of work, with interim supervision occurring
by other methods, such as telephonic, electronic, or written
communication.

(3) General supervision requires face-to-face
communication, direction, observation, and evaluation by the
supervisor of the gupervisee's delivery of client services at
leagt monthly at the site of client-related activity, with
interim supervision occurring by other methods, such as
telephonic, electronic, or written communication.”

Auth: Sec. 37-1-319, 37-24-202, IMP: Sec. 37-1-305, 37-
24-103, MCA

REASQON: See reason for new rule I.

“IIT CONTINUING EDUCATION (1) On a form provided by the
board, all applicants for renewal of licenses shall affirm that
they have completed 10 hours of continuing education as
provided in this rule as a condition to establish eligibility
for renewal. The continuing education requirement will not
apply until the licensee's firat full year of licensure.

{2) The licensee shall maintain records and documentation
of completion of continuing education activities such as
verification of participation forms, conference brochures,
certificates, college or university transcripts or grade
reports, articles, book reviews, and apprenticeship
evaluations.

(3) All licensees shall annually attach copies of their
documentation of completion for continuing education activities
to the renewal form.

(4) Up to 10 hours earned in exceas of the 10 hours
required in a licensing year may be cartioed over into the
following year. Credit may be received tor a course previously
submitted on a biannual basis only.

(5} All continuing education credits must be germane to
the profession and must contribute to the professional
competence of an occupational therapist as determined by the
board in its sole discretion.

(6) The board shall accept any continuing education
offered or approved by the Montana occupational therapy
association, the American occupational therapy association, the
American society of hand therapists, or the American journal of
occupational therapy.

(7) Subject to approval by the board, continuing
education credits may be earned through college course work,
according to the following limitations:

(a) the licensee must pass the course,

(b) one semester credit shall eqgual 15 hours of
continuing education, and

(c) one quarter credit shall equal 10 hours of continuing
education.
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(8) Subject to approval by the board, continuing
education credits may be earned by teaching courses or making
professional presentations, according to the following
limitationg:

(a) two hours shall be awarded for every hour of
presentation,

(b) documentation must be submitted in the form of an
agenda or outline listing the licensee as the instructor or
presenter of the course,

(c) the course must be addressed to health professionals
or a community service corganization,

{d) credit for ingtruction of any course or topic of
presentation may be submitted for continuing education only
once, and -

(e) individuals employed by universities and colleges may
not claim credit units in this category for conducting courses
that are a part of the regular course offering of those
institutions, even if those courses are offered in the evening
Or summer.

(9) Subject to approval by the board, continuing
education credits may be earned for apprenticeships involving
superviged clinical experience aimed at return to practice or
developing specialized skills in occupational therapy,
according to the following limitations:

(a) ten hours shall be credited for each forty hour week,

(b) there is no limit to the amount of hours that can be
earned under this category,

(c) documentation must be submitted in the form of a
signed letter from the c¢linical supervisor describing the
length and type of educational experiences, and an evaluation
of the practitioner's performance, and

(d) apprenticeships must be served under the supervision
of a licensed occupational therapist whose license is in good
standing.

(10) Subject to approval by the board, continuing
education credits may be earned for reading books germane to
the profession, according to the following limitations:

(a) one hour shall be credited for each book or article
up to a maximum of four hours per year, and

(b} documentation must be maintained in the form of a
book review written by the licensee noting the author, title,
publisher, and publishing date of the book or article.”

Auth: Sec. 37-1-319 37-24-202, MCA; IMP, Sec. 37-1-319
37-1-306, MCA

REASON: The board, after conducting a survey of its licensees,
determined that continuing education would be in the best
interest of the public and licensees who serve the public. In
requiring continuing education, the board has attempted to
allow flexible, cost-efficient, and geographically accessible
means for licensees to meet the requirements.

“I CONTINUING EDUCATION--WAIVER (1) The board may
grant waivers or extensions of time within which to fulfill
continuing education requirements in cases involving physical
disability or undue hardship. To be considered for a waiver,

MAR Notice No. 8-35-10 11-6/6/96



-1459-

an applicant shall submit a written application on forms
provided by the board. Waivers may be granted for a period not
to exceed two calendar years. In the event the physical
disability or undue hardship for which the waiver has been
granted continues beyond the period of waiver, the licensee
must reapply for an extension of the waiver.”

Auth: Sec. 37-1-319, 37-24-202, MCA; IMP, Sec., 37-1- .
37-24-105, 37-24-106, MCA

REASON: See reason for new rule III.

5. Interested persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to the Board of
Occupational Therapists, 111 North Jackson, P.O. Box 200513,
Helena, Montana 59620-0513, or by facsimile to (406) 444-1667,
to be received no later than 5:00 p.m., June 20, 1996.

6. A staff attorney for the Professional & Occupational
Licensing Bureau will be designated to preside over and conduct
this hearing.

BOARD OF OCCUPATIONAL THERAFISTS
LYNN BENSON, CHAIRMAN

BY: e T EZ"-A

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

[Zwi 2. (oo

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, May 28, 1996,
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BEFORE THE BOARD OF PUBLIC ACCOUNTANTS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
amendment of rules pertaining ) THE PROPOSED AMENDMENT OF

to examinations, out-of-state ) RULES PERTAINING TO THE
candidates for examination, ) PRACTICE OF PUBLIC ACCOUNTING
education requirements and fees )

TO: All Interested Personsg:

1. On July 8, 1996, at 9:00 a.m., a public hearing will
be held at the Professional and Occupational Licensing
Conference Room, Arcade Building, 111 North Jacksgon, Helena,
Montana, to consider the proposed amendment of ARM 8.54.402,
8.54.403, 8.54.408 and 8.54.410 pertaining to the practice of
public accounting.

2. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

“8.54.402 EXAMINATIONS (1) will remain the same.

(2} All applicants must meeL the educational reguirements
of ARM 8.54.408 prior to submission of an gpplication and mugt
be approved by the board to git for the examination

(2) and (3) will remain the same, but will be renumbered
(3) and (4).

(5) through (6) (e) will remain the same.
Auth: Sec. 37-1-131, 37-50-201, 37-50-308, MCA; IMP, Sec.
37-1-101, 37-50-201, 37-50-308, MCA

4.40 QUT-OF-STATE CANDIDA FOR E ATION (1)
and (2) will remain the same.
(3) An out-of-state candidate will be considered a
regident of his home state, ©‘ukt—ef-gtate—residents wishing-to
aitas-Montana—eandidates—must —take—the—exam at—aMontana

sieer"
Auth: Sec., 37-1-131, 37-50-2031, 37-50-308, MCA; IMP, Sec.
37-1-101, 37-50-201, 37-50-210, 37-50-208, 37-50-308, MCA

“8,54.408 EDUCATION REQUIREMENTS (1) Prior to July 1,
1997:

(a) a candidate for examination, to be approved to sit
for the exam, and subseqguently to be certified or licensed as a
publlc accountant, who submits an application for an
examination admlnlstered prior to July 1, 1997,-er—a-eandidate

fteﬂ—%efvexamtﬁae&eﬂ\iSMQetiiweuffeﬂe
igions—of ARM--8-54-4065+ or a candidate
who applies by transfex of grades prior to July 1, 1997, must,
£ion—or-Hieengure; have graduaLed from a
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college or unlverslty accredited to offer a baccalaureate

degree {or be ipn his/her final semesater), with a concentration

in accounting—er

b+ A concentration in accounting
the-beard—to shal)l include 24 semester hours (36 quarter hours)
of accounting, auditing, and tax courses, and 18 semester hours
(27 quarter hours) in other areas of business such as business
law, management, marketing, economicg and finance. The 18
gemester hours (27 quarter hours) shall include no more than 6
semester hours (9 quarter hours) in one area.

2 andi who h vigu roved appli i

£ n_ex i ill nt u th rovi
8.54.40%, but will be required to meet the educational
irem f (1 v rior to rtifi ion 1li r
(2) will remain the same, but will be renumbered (3).
(a) through (c) will remain the same.

(3) will remain the same, but will be renumbered (4).

(a) through (f) will remain the same.

(4) and (5) will remain the same, but will be renumbered
(5) and (6)."

Auth: Sec. 37-50-203, MCA; IMP, Sec. 37-50-203, 37-50-
302, 37-50-303, 37-50-305, MCA

"8,54.410 FEE SCHEDULE (1) through (3) will remain the

pares—through—the Nevember—1593—exam} 2686
—1893—exam T 2660

(6) and (7) will remain the same, but will be renumbered
(4) and (5).

3 \ig 114 hei . ; T
charged a-maximumfee 0f530-00-to cover—administrative ceses-
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tid bed . w ]
of—the—-examwiltl-reeecive -po—refundfor cancetlation
(9) will remain the same, but will be renumbered (6).

(7} Examination fee ............ teteesesasasssaey 175
{(8) Re-ex lengtlon fee

11 CLIiONS .o\ iseis ey, e s 150
{b) per section ..... PN NP, 5

(10) will remain the same, but will be renumbered (9}).

{a) and (b) will remain the same.

{11} and (12) will remain the same, but will be renumbered
(10) and (11)."

Auth: Sec. 37-1-134, 37-50-203, MCA; IMP, Sec. 37-1-134,
37-50-204, 37-50-314, 37-50-317, MCA

REASQON: The Board of Public Accountants has recently had cause
to believe that a large number of applicants have applied for
and taken the CPA examination in Montana, although they have
not completed an accountancy educational requirement, and do
not therefore qualify for licensure in Montana. The national
CPA examination review board has expressed concern to the
Montana Board of Public Accountants over the 700+ candidates
who sat for the May 1996 administration of the examination, and
expressly recommended to the Montana Board that the examination
be open only to candidates who have met all educational
qualifications for licensure.

The Board has identified an immediate threat to the public
welfare in that any further administrations of the exam to
unqualified candidates may cause a security breach and a
compromise of the exam. The propoged amendments will require
the education qualifications be met prior to approval to sit
for the exam, and thus eliminate the large number of
unqualified applicants taking the exam.

3. The Department of Commerce will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing., If you wish to request an
accommodation, contact the Department no later than 5:00 p.m.,
June 24, 1996, to advise us of the nature of the accommodation
that you need. Please contact Sue Criswell, Board of Public
Accountants, 111 N. Jackson, P.O. Box 200513, Helena, Montana
59620-0513; telephone (406) 444-1667; Montana Relay 1-800-253-
4091; TDD (406) 444-2978; facsimile (406) 444-1667. Persons
with disabilities who need an alternative accessible format of
this document in order to participate in this rule-making
process should contact Sue Criswell.

4. Interested persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arqguments may also be submitted to the Board of
Public Accountants, 111 North Jackson, P.O. Box 200%13, Helena,
Montana 59620-0513, or by facsimile, number (406) 444-1667, to
be received no later than 5:00 p.m., July 5, 1996.
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5. Carol Grell, attorney, has been designated to preside
over and conduct this hearing.

BOARD OF PUBLIC ACCOUNTANTS
JIM SMRCKA, CHATRMAN

)
BY: C;%dmmp;%Z'CCZ;LEZ”
ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

IE BARTOS, RULE REVIEWER

Certified to the Secretary of State, May 28, 1996.
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BEFORE THE BOARD OF RESPIRATORY CARE PRACTITIONERS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
amendment, repeal and adoption ) THE PROPOSED AMENDMENT,

of rules pertaining to respira-) REPEAL AND ADOPTION OF RULES
tory care practitioners ) PERTAINING TO RESPIRATORY

) CARE PRACTITIONERS

TO: All Interested Persons:

1. On June 26, 1996, at 10:00 a.m., a public hearing will
be held in the conference room of the Professional and
Occupational Licensing Bureau, 111 North Jackson, Helena,
Montana, to consider the proposed amendment of rules pertaining
to the practice of respiratory care.

2. The proposed amendment of ARM 8.59.402, 8.59.501,
8.59.502, 8.59.503, 8.59.505, 8.59.506, 8.59.602 and 8.59.702
will read as follows: (new matter underlined, deleted matter
interlined)

“8.59,402 DEFINITIONS (1) will remain the same.
Tho2 3 : s R

Fo h rpo of 37-28-102 s irator

care’ doeg not include the delivery, assembly, testing,
gimulaced demonatration of the operation, or demonstration of
gafety and mgln;enagce of respiratory therapy eguipment by home

i ment {“HME" rgonn t 13 '8 _ho rsuant
to the written prescription of a phygician, ‘R ir ry care”
does include any ingtruction to the client regarding clinical
uge of the equipment, or any monitoring, asgesgment or other

V. ion of therapeutic effects.

(3) and (4) will remain the same.”

Auth: Subsection (2) and (3) are advisory only but may be
a correct interpretation of the gtatute, Sec. 37-28-104, MCA;
IMP, Sec. 37-28-101, 37-28-102, MCA

REASQON: The proposed amendments are necessary because the
substance in (2) (a) through (d) regarding unqualified practice
is more appropriately included under the rule setting forth
unprofesasional conduct, ARM 8.59,702. It is necessary,
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pursuant to 2-4-308, MCA, to note that (2) interprets the scope
of practice of a respiratory care therapist to exclude
performance of respiratory care by home medical equipment
delivery personnel.

" APP A FOR LI ENSUR +&+——ﬂ£ybpefeeﬂ

ek o -
(1) An application for a licenge or temporary practice
it m rm_provi the bo. d
1 I h licant wi h i r
W, re n r lic
Th i myust d ibly written in
1nk. gggg panied by th g gpp;gprla;g appl ga;;gg and licenge
tain f nt n at th licant
pgﬂggﬁgga the gggllflggglong gg; forth in Title 37, chapter 28,
nd rul mil d_thereunder
(3) The Qgg Q ghall ggu1rg ;ng appllcan; to subm1t
or r ied t he lication.
g Qgg mgy pgrmlt such Qgggments to be withdrawn upon
1 £ co
Th d h re the 1i to bmit
rgggg;, passport-type photogr gph of the applicant,
(5) The board shall review fully- ggmpleted applications
for compliance with board law and rules and ghall notify the

in writing of the r 1 of the_evaluation of the
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ication Th r h igjonal j ion
rc ifi i info i vi i ; o a8
i mg r n ication hal)
i w r in
- 1 T1
1i T ficiencie re-
within v ntary w rawal of
1li i i i will
be reqguired to gsubmit an entirely new application to begin the
process agajn.
7 i der
wi i i tio
b 1 h, rd
mj w i i i i
n h I
An licant w| r d gtat
mu vi n j f iv m] licant
W] ha ot work in_th T e for
riod of o r r Vi n )o
vi nti I iv whic
1 Vi 1i
hi W w o] on
r Qv r viden
hy 1 r i r
r i o] j 13 on
for licepngure,”
Auth: Sec. 37-28-104, MCA; IMP, Sec. 37-28- 7-28-
202, MCA
REASON: The board proposes the amendments to generally set

forth the application procedure and to make the rule uniform
with other licensing boards in the bureau. Specific
information that is needed to evaluate an applicant will be
elicited on the forms proposed by the board. The requirement
to submit sworn applications, certified copies of credentials,
and photographs is intended to prevent fraud and to provide
identification of licensure applicants and licensees. The rule
as proposed makes reference to the board's commitment to
ensuring access under the Americans with Disabilities Act. The
substance of all current subsections are maintained in the
proposed rule with minor changes in style.

“8,59.502 EXAMINATION (1) The board determines that a
scaled score of 75 on a 0 to 99 scale of the certification
examination for entry-level resplratory therapy practitioners
examination, or the rggls;ry examination, utilized by the
national board of resplratory care, shall be prescribed as the
accepted testing requlrement for licensing in this state.

2

E a \'4 i 01 icant or
rigin icengur 1 v i idence th ve
ull h inati withi n ior to

application for licensure,
Auth: Sec. 37-28-104, MCA; IMP, Sec, 37-28-104, 37-28-
202, MCA
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REASON: The proposed amendment is necessary to ensure the
competency of the entry level practitioner who waits longer
than one year to obtain licensure in this state and who does
not possess a current license in another state. Despite having
taken the licensing examination, after one year or longer
without practicing, such persons need to re-establish
competency by virtue of the licensing examination.

o i . e he NBRC:
+i4i)} (1) An applicant for a temporary practice permit

mugt have graduated wi i
within the 6 12 months immediately prior to the date of
application be .

(4) will remain the same, but will be renumbered (2).

45}+—The—board-may-request—suchadditionalinformation—or
larifd . £ inf : ided } 1 . ;
deems—reagonably heceagary -

46+ (3} Temporary permit holders and-students must
practice only under clinical supervision.”

Auth: Sec. 37-1-305, 37-28-104, MCA; IMP, Sec. 37-28-206,
MCA

REASON; These proposed amendments are necessary because the
substance of (1) through (3) (ii) and (5) regarding

application requirements is now set forth under ARM 8.59.501.
Other changes are necegsary to be consistent with 37-1-305,
MCA, which limits the availability of temporary practice
permits to individuals who have met all licensure requirements
other than passage of a licensing examination. Students who
have not graduated, therefore, are not eligible for a temporary
permit. Further, statutory interpretation of 37-28-102(5) and
37-28-201, MCA, indicate that student practitioners are exempt
from licensure requirements. The requirement that students
work under clinical supervision is set forth in the statute and
need not be repeated by rule.

“8.59.505 _ PRQCEDURES FQR RENEWAL +3}— Rerewalo shall-be

+2}+—Renewal formo—will-be-provided-by—the-board-

+a3 (1) The board shall mail the renewal notice widl be
mailed approximately 6-8 weeks in advance of the renewal date
ef-renewat Lo the licensee's address on file with the board.

11-6/6/96 MAR Notice No. 8-59-6



-1468-

in i ifyi i in
h opri £ "
Auth: Sec. 37-28-104, MCA; IMP, Sec. 37-28-203, MCA

REASON: The amendment is necessary to simplify the procedure
for when a license terminates and to promote congistency among
licensing boards in the bureau. The underlying issue is the
determination of the length of time a practitioner remains
competent after the practitioner fails to renew and is
therefore presumed to be out of the practice. The proposed
amendment retains this length of time as three years but
proposes to eliminate the 90-day deadlines as arbitrary,
implements a fee for late renewal, and eliminates the
requirement of additional continuing education credits beyond
what is normally required in a license year.

“8.59,.506 FEE SCHEDULE (1) will remain the same.
(a) Application fee 52006

{b} License fee 40+66

(¢) Renewal fee - 4066

(d) ‘femporary permit 6008
{e) Late renewal fee 40

(f) Inagtive licenge fee 20"

Auth: Sec. 37:-1-134, 37-28-104, MCA; IMP, Sec. 37-1-202
37-28-203, MCA
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REASON: This amendment is proposed to include a $40 late
renewal fee and a $20 inactive license fee. These fees are
necessary to make fees commensurate with program area costs.

“8.59.602 IBAQITIQNAL EDUCATION BY SPONSQRED
ORGANIZ - ORY I (1) will remain the same.

(a) Instltutlons approved by the joint review committee
for regpiratory therapy education, regpiratory care
accreditation board, or other guccessor accreditation
organizations and courses approved by the American association
for respiratory care, the Montana society for reapiratory care,
the American thoracic societies, the American college of
cardiology, the American college of chest physicians, the
American nurses association, the national society for
cardiopulmonary technologists, the American lung association,
the American lung association of Montana, the Montana heart
association, the Montana and American medlcal association, the
Montana hospital association, angd respiratory care journal
(American association of respiratory care gponsored).

(b) through(b)hﬁ will remain the same.

(2) All units in this seetion category must be documented
Mmm&mwm

h, nsor r jzati

Auth: Sec. 3 -28-104 MCA IMP, Sec. 37-298-104 7-28-

203, MCA

REASON: The proposed amendment to (1) is necessary to include
other successor accreditation organizations. The board is
proposing the amendment to (2) to include the instructor’s
signature requirement on the continuing education form,

“8. 792 ROFESS IONAL UCT 3In—eorder—to--impiement
ehe—pfevteieﬂeweé—aeeﬁ*ea—&%%&k%&ﬂ-—MEﬁT In addition to 37-1-

16, MCA, the board defines "unprofessional conduct" as
follows.

(1} Intentionaldly or negligently eausing phy91ca1
ver bgl, or mental emetiemal—inatury—or abuse to of a client er
patient—or-gexual—eentactwith—aelient-orpatient in a
clinical setting-;
44} (2) Failing to safeguard the patient's client's
dignity amd or right to privacy in-previding-servieesr;
+5}—Vielating-the—econfidentinlity ofinformation -or
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her th h nder whic 1i
i I r i i r T i fo) 1f as
a licensee for which one hag no_current licenge;
h in client or ird-par for
gervice not performed;
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mitt i Q or char £ i th, re
fal r_mi in Thi no [o] i an

mplaint with vidi inf ion to
h rd whi h icen now r w_i al r
migl in i rovigion d t n jiling of

limi m n i o)

rmj ic i h area

of ;rglnlgg, expertige, competence, oriﬂ;JELﬁi_sLﬁgg_gg_gv
licensure;

Fajlin o} in an T i 1 ion or
n I i r rral when I m of lient ig
beyond the licensee's training, experience, or competence;
1 in in relationghip with 1i th i
likel i Lr licengee's of ignal i ment,_or
i k of client exploitati in in ovidin
mpl rvi 1 1

E igi influenc or r ver lient
including the promotion or the sale of gervices, goods,
property, or drygg for the financial gain of the licengee or a
third party;
21 mot in nal in an vi
reatmen r r roduct, or rvi which ig unnecesgsar
ineffective, or unsafe.
(22) Qngrglng a fee that 15 gl gg; ly ex cegai g in relatio
h for whic
F lln render a rvigion I ment
;;glnlgg, Q[ control of auxiliary gstaff or other persons,
including licensee, practicing under the licengee's gupervigion
Qr ggngrgl according to generally-accepted standardg of
rac
(24) Digcontinuing professional gervices unlegs gervices
have been completed, the client requegts the digcontinuation,
altg:natlve or replacement sgervic are arran . or the client
is given reagonable opportunity to arrange alternative or
replacement_ sgervices;

1
i
relativeg;
2
1

11-6/6/96 MAR Nutice No. B8-59-6



(25]) Deleaating r i 1 ili o) rson
when licen know I to Know t th on
T lified | Tnin 5 11
certification to perform the delegated task, A professional

ipili th fu? incl but is not
imited to xi ;
i i m rom
W] 1j jon o
occupation, Qr who is pot licensed or authorized to operate a
" : . -
Q£Qi2EB%QﬂEl_QIQQLLQQ,QI_DuﬂlnﬂﬂE+ . . or
inv i ion 4 i :
2 ili i i o ic
ical ] £ l 1i he 11 s

authorjity;:
Failin i inf ient or
i ‘s r iv ior vidj i
reven iv 1 iv h
health-related care:
loyin ied i atmen
r di ogti el wi i ient or
ti ! tiy ipr i i dure or
r men whi i i i i
health or gafety of the patjent or publig:
1 n ind h wi b 1 r th
r i .
n rformin ni r h
nical o] i - tment or
serviceg;
i T ibj r
i ibutdi 1 r r i ny w
other thap for legitimate or therapeutic purposes, diverting
1 i i law
4 ribin j i i i n
r ipti w n ca
ipdication therefor:

Fajili v i n i '
repregentative, or an authorized health care practitioner, upon
a written requegt, the medical record or a copy of the medical
under the control of the professional, Prior payment for

i 1 i i h than
h ion in
he r V.
1 X n
prad) netratio ag _defin ig Ti 4 c ter
with lient ri i i ip which r ional

relationghip exigts; or

(37) Failing to account for funds received jn connection
wit n i rendered or d "

Auth: Sec. 37-28-104, 37-1-319, MCA; IMP, Sec. 37-1-307,
37-28-210, MCA

REASON; The proposed amendments are necessary to eliminate
unnecessary repetition of 37-1-316, MCA, as follows: current
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(8), (10), (12), (13), and (16) through (18), and a portion of
(9). The substance of (1), (2}, (6), (7), (11}, (15), (19),
and a portion of (9) will be maintained in the proposed new
rule, but will incorporate uniform language that is being
proposed for several licensing boards in the bureau.
Additional unprofessional conduct sections are proposed to
address unique situations for the profeasion.

3. The Board is proposing to repeal ARM 8.59.401, located
at page 8-1633, Administrative Rules of Montana, (authority
section 37-28-104, MCA; implementing section 2-4-201); ARM
8.59.504, located at page 8-163%.1, Administrative Rules of
Montana, (authority section 37-28-104, MCA; implementing
section 37-28-202, MCA); ARM 8.59.701, located at page 8-
1635.13, Administrative Rules of Montana, (authority sections
37-1-101, 37-1-121, 37-1-131, MCA; implementing sections 37-1-
101, 37-1-121, 37-1-131, MCA); ARM 8.59.703, located at page 8-
1635,14, Administrative Rules of Montana, (authority section
37-28-104, MCA, implementing section 37-28-210, MCA). The
reason for the proposed repeals is to delete language that
unnecessarily repeats statutory language in 37-1-101, 37-1-121,
37-1-304, 37-1-308 and 37-1-314, MCA.

4. The proposed new rule will read as follows:

“ INACTIVE STATUS (1) A licensee who wishes to retain
a license but who will not be practicing respiratory care may
obtain inactive status by indicating this intention on the
annual renewal form or by submission of an application and
payment of the appropriate fee. An individual licensed on
inactive status may not practice respiratory care during the
period in which he or she remains on inactive status.

(2) An individual licensed on inactive status may convert
his or her license to active gtatus by submission of an
appropriate application and payment of the renewal fee for the
year in question. The application must contain evidence of one
of the following:

(a) full-time practice of respiratory care in another
state and completion of continuing education for each year of
inactive status, substantially equivalent, in the opinion of
the board, to that required under these rules; or

(b) completion of a minimum of 24 continuing education
units within two years prior to application for reinstatement.

(3) In no case may an individual remain on inactive
status for more than three years. Documentation of the
continuing education that would have been submitted had the
license been renewed in a timely manner shall be required.”

Auth: Sec. 37-1-131, 37-1-141, 37-28-104, MCA; IMP, Sec.
37-1-315, MCA

REASON: The proposgsed amendments are necessary to inform
licensees of the procedure for seeking inactive status and the
reactivation of an inactive license.

5. Interested persons may present their data, views, or

arguments, either orally or in writing, at the hearing.
Written data, views, or arguments may also be submitted to the
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Board of Respiratory Care Practitioners, Lower Level, Arcade
Building, 111 North Jackson, P.0. Box 200513, Helena, Montana
59620-0513, or by facsimile to (406) 444-1667, to be received
no later than 5:00 p.m., July 4, 1996.

6. A staff attorney will be designated to preside over
and conduct this hearing.

BOARD OF RESPIRATORY CARE
PRACTITIONERS
RICH LUNDY, PRESIDENT

Qj.» %ﬁ)ayé BY: 40%2%}33

ANNIE M. BARTOS ANNIE M. BARTOS, CHIEF COUNSEL
RULE REVIEWER DEPARTMENT OF COMMERCE

Certified to the Secretary of State, May 28, 199s6.
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BEFORE THE BUILDING CODES BUREAU
DEPARTMENT OF COMMERCE
STATE OF MONTANA

NOTICE OF PROPOSED AMENDMENT
OF 8.70.108 INCORPORATION BY
REFERENCE OF CABO ONE & TWO
FAMILY DWELLING CODE,
8.70.208 FUNDING OF CODE

In the matter of the proposed )
amendment of a rule pertaining )
to the incorporation by refer- )
ence of CABQ one & two family )
dwelling code, funding of code )
enforcement programs, } ENFORCEMENT, 8.70.211 EXTEN-
extension of municipal juris- ) SION OF MUNICIPAL JURISDIC-
dictional area and the incor- ) TIONAL AREA, 8.70.601
poration by reference of safety) INCORPORATION BY REFERENCE OF
code for elevators and ) SAFETY CODE ‘FOR ELEVATORS AND
escalators }  ESCALATORS, ASME A17.1 -

) 1993, ASME Al7.la - 1594

) ADDENDA, AND Al7.1b - 1995

)  ADDENDA

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On July 6, 1996, the Building Codes Bureau proposes to
amend the above-stated rules.

2. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

“8.70.,108 INCORPORATION BY REFERENCE OF CABQ ONE & TWO

FAMILY LLING COD (1) through (3) will remain the same.

(4) Section 314.2 Treads and Rigers, ig amended to allow
a maximum riger height of eight and cone-quarter (8 1/4) inches
and a minimum tread depth of nine (9} inches.

(4) will remain the same, but will be renumbered (5).”7
Auth: Sec. 50-60-203, 50-60-401, MCA; IMP, Sec., 50-60-
103, 50-60-402, MCAa

REASON: The bureau proposes these amendments to retain the
previous rise and run stair geometry. The recently-amended
gtalr geometry requirements created a hardship for
homebuilders.

“8.70.208 FUNDING OF CODE ENFORCEMENT PROGRAM (1} through
(3) (a) will remain the same.

(b) a proportionate share of the local government's
indirect costs, which are those costs incurred for common or
joint purposes that benefit more than one program or activity.
These include, but are not necessarily limited to, legislative
services, executive services, administrative services,
financial services, data processing services, purchasing
services, personnel services, legal services and facilities
administration. A maximum of 30% of direct building_code
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en Q;cemgn; ggs;s may be claim indirect cogtg in lieu of
irect

(4) through (4) {(e) will remain the same.

(5) Permit fees collected in a given year in excess of
the costs of administering the building code enforcement
program may be placed in reserve to be used in subsequent
years, provided that the reserve amount not exceed the amount
needed to support the building code enforcement program for six
twelve monthg. Fees must be reduced if necessary to avoid
creation of excess reserve.,”

Auth: Sec. 50-60-302, MCA; IMB, Sec. 50-60-302, MCA

“8,.70.211 EXTENSION QOF MUNICIPAL JURISDICTIONAL AREA

(1) Section 50-60-101, MCA, provides that municipalities
may extend their insgpection jurisdiction up to 4 1/2 miles from
their corporate limits upon written request and upon approval
by the bureau. The written request must include a statement as
to how the additional work-locad will be handled, discuasion of
why the municipality wants an extended jurisdictional area and
why approval would be in the best interest of affected land
owners and/or the municipality, evidence that the municipality
has made a reasonable effort to notify ai} landowners in the

affected area, in writing, or throuygh other means approved in
advance hy the bureay, of the ramifications of approval and

that interested persons may comment to the bureau on the
proposed extension. Once the municipality is granted authority
to inspect within the 4 1/2 mile jurisdictional area, the
county may not inspect in that area unless the municipality
relinguishes its right or as otherwise provided in (4) of this
rule.

(2) through (4) will remain the same.”

Auth: Sec. 50-60-302, MCA; IMP, Sec. 50-60-101, 50-60-
302, MCA

REASON FOR 8.70.208 AND 8.70.211; The Montana Department of
Commerce has found that imminent peril to public health, safety
and welfare requires the adoption of the proposed amendment to
ARM 8.70.208(3) (b). Because of longstanding, established and
acceptable accounting methods, it may be a hardship for
municipalities to meet the Bureau's administrative reporting
requirements which relate to the identification of indirect
costs incurred in support of their respective local building
code enforcement programs. As a result, municipalities could
face potential decertification as code enforcement units. Such
decertification could compromise public health, safety and
welfare as residential buildings containing less than five
dwelling units being constructed or remodeled within a
municipality's jurisdiction would not be subject to building
permit requirements. As a result, those buildings might not be
constructed or remodeled in accordance with the minimum safety
standards set forth in the State Building Code.

The Montana Department of Commerce has found that imminent
peril to public health, safety and welfare requires the
adoption of the proposed amendment to ARM 8.70.208(5). Because
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of longstanding, established and acceptable accounting methods,
it may be a hardship for municipalities to meet the Bureau's
administrative reporting requirements which relate to allowable
building code enforcement reserve accounts. Extended depressed
building periods may rapidly deplete needed reserves. Because
it has been determined that present reserve allowances may be
insufficient and becaugse failure to comply with present
administrative reserve account requirements is grounds for the
decertification of a code enforcement unit, several
mynicipalities may face potential decertification as code
enforcement units as a result of current administrative
requirements. Such decertification could compromise public
health, gafety and welfare as residential buildings containing
less than five dwelling units being constructed or remodeled
within a municipality's jurisdiction would not be subject to
building permit reguirements. As a result, those buildings
might not be constructed or remodeled in accordance with the
minimum safety standards set forth in the State Building Code.

The Montana Department of Commerce has found that imminent
peril to public health, gsafety and welfare requires the
adoption of the proposed amendment to ARM 8.70.211(1). It may
be a hardship for municipalities to meet present public
notification requirements. Abgent an amendment to the public
notification procedure, members of the public may not receive
adeguate notification of municipal jurisdictional building code
enforcement extension requests. In the event that an approved
extended jurisdictional area is decertified pending resolution
of a jurisdictional extension request, residential buildings
containing less than five dwelling units being constructed or
remodeled in the area in question would not be subject to
building permit requirements. As a result, buildings may
not be constructed or remodeled in accordance with the minimum
standards (designed to protect public health and safety)
required by the State Building Code.

‘8,70 INCORP TION _BY REFEREN OF FETY CODE FOR
ELEVATORS AND ESCALATORS, ASME A17.1 - 1993, ASME Al17.1a - 1994

ADDENDA, AND Al17.1b - 1995 ADDENDA (1) The building codes

bureau of the department of commerce adopts and incorporates by
reference herein the Safety Code for Elevators and Escalators,
ASME A17.1 - 1993, Bditien ASME Al7.la - 1994 Addenda, and
Al7.1b - 1995 Addenda. A copy of the Safety Code for Elevators
and Escalators ASME A17.1 - 1993, ASME Al17.1a - 1994 Addenda,
and A17.1b - 1995 Addenda can be obtained from The American
Society of Mechanical Engineers, United Engineering Center, 345
East 47th Street, New York, N.Y. 10017.

(2) through (5) will remain the same.”

Auth: Sec. 50-60-203, 50-60-701, 50-60-702, MCA; IMP,
Sec. 50-60-203, 50-60-701,50-60-702, MCA

REASON: The bureau proposes these amendments to keep the state
standard current with modern technology by adopting the latest
available edition of the ASME Safety Code for Elevators, as
well as the latest available addenda to the Elevator Code.
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3. Interested persons may submit their data, views or
arquments concerning the proposed amendments in writing to the
Building Codes Bureau, 1218 E. Sixth, P.0. Box 200517, Helena,
Montana 59620-0517, or by facsimile to (406) 444-4240, to be
received no later than 5:00 p.m., July 5, 1996.

4. If a person who is directly affected by the proposed
amendments wishes to present his data, views or arguments
orally or in writing at a public hearing, he must mage written
request for a hearing and submit the request along with any
comments he has to the Building Codes Bureau, P.O. Box 200517,
Helena, Montana 59620-0517, or by facsimile to (406) 444-4240,
to be received no later than 5:00 p.m., July 5, 1996,

5. If the agency receives requests for a public hearing
on the proposed amendments from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
amendments; from the administrative code committee of the
legislature; from a governmental subdivision or agency; or from
an association having not less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be more than 25 persons based on
the estimated number of building construction projects in the

area.
BY: %« /HM

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

un

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, May 28, 1996.
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BEFORE THE MONTANA LOTTERY
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of rules pertaining ) OF 8.127.407 RETATLER

to retailer commission and ) COMMISSION AND 8.127.1007
gales staff incentive plan ) SALES STAFF INCENTIVE PLAN

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On July 6, 1996, the Montana Lottery proposes to amend
the above-stated rules. "

2. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

“8,127,.407 RETAILER COMMISSION (1) Each retailer is

entitled to a base commiggion of 5% of the face value of
tickets and chances that he purchases from the lottery and does
not return. However, to further the sale of lottery products,
the lottery commission may adopt rules providing additional
commiggions to sales agents based on incremental sales;—as

e
(a) FEach retailer is assigned an instant ticket sales
base i i i

{b) will remain the same.

{c) Wheea—a For each 20% increage in retailer’s sales
during the quarterly saltes period reaeh—20% over his
egtablished base sales, the retailer’s commission shall be &%

increagsed by an additional 1%, to a cap of 10% total commisgion

r an r d.

(h) will remain the same, but will be renumbered {(d).”
Auth: Sec. 23-5-1007, 23-7-202, 23-7-301, MCA; IMP, Sec.
23-5-1007, 23-5-1016, 23-7-301, MCA

“8,127,1007 SALES STAFF INCENTIVE PLAN (1) JIrn-erder—To
further the sale of lottery products, the lottery commission
adopts the following sales incentives and bonus plans for
lottery sales staff, Incentive pay will be based on
incremental increases in lottery ticket sales, as specified by
the commission. Lottery bonuses will be based on recruiting
and retaining new retailers, as specified by the commission.
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(a} and (b) will remain the same.
gi) The sales period will be calendar quarters. Fer

(ii) When For each 5% that an employee’s sales increase
by-S¥—er-more over his base sales, the employee will receive

ineentive-pay—of 1% of his annual salary as incentive pay, to a
cap .of 8% of hig annual salary for any guarterly periced.

4+ —When—an-employecliggales—increase—by 0% or-more
Rie les—ti 1 11 . .
F—eof-hisannual—satlary-

(c) will remain the same.
Auth: Sec, 23-7-202, MCA; IMP, Sec. 23-7-202, MCA

3. These amendments are in response to the Governor’'s
request to reduce administrative rules by a minimum of five
percent. These amendments collapse those sentences that talk
about the incremental earnings and bonuses paid.

4. Interested persong may submit their data, views or
arguments concerning the proposed amendments in writing to the
Montana Lottery, 2525 North Montana, P. 0. Box 200544, Helena,
Montana 59620-0544, or by facsimile to (406) 444-5830, to be
received no later than 5:00 p.m., July 4, 1996.
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5. If a person who is directly affected by the proposed
amendments wishes to present his data, views or arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit the request along with any
comments he has to the Montana Lottery, 2525 North Montana,
P.O. Box 200544, Helena, Montana 59620-0544, or by facsimile to
(406) 444-5830, to be received no later than 5:00 p.m., July 4,
1996,

6. If the Board receives requests for a public hearing on
the proposed amendments from either 10 percent or 25, whichever
is less, of those persona who are directly affected by the
proposed amendments, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision or
from an association having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Adminigtrative Register. Ten percent of those persons directly
atfected has been determined to be more than 25.

MONTANA LOTTERY
CHARMAINE MURPHY, DIRECTCR

BY: Qﬁ« i ?a}.z;
ANNIE M. BARTOS, CH!'®"F ~™VINSEL
DEPARTMENT OF COMMI 't

Do vt Bute

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, May 28, 1996,
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BEFORE THE MONTANA DEPARTMENT OF JUSTICE

In the matter of the
application for a
certificate of public
advantage by the Columbus
Hospital and Montana
Deaconess Medical Center,
Great Falls, Montana.

NOTICE OF PROPOSED
AMENDMENTS TO THE
CERTIFICATE OF PUBLIC
ADVANTAGE AND APPROVING
THE MERGER OF COLUMBUS
HOSPITAL AND MONTANA
DEACONESS MEDICAL CENTER

TO: All Interested Persons.

1. Pursuant to sections 50-4-604 through 50-4-623, MCA,
and ARM 23.13.101 through 23.13.108, an application was filed
with the Department by Columbus Hospital and the Montana
Deaconess Medical Center of Great Falls, Montana for a
Certificate of Public Advantage authorizing the congolidation of
the two hospitals.

2. The purpose of the statutes and rules is to provide
immunity from the antitrust laws to health care facilities and
physicians who enter into cooperative agreements that are likely
to result in lower health care costs or in improved access to
health care or higher quality health care without any undue
increase in health care costs.

3. After an extensive evaluation of the application by
the Department, including the review and consideration of
written comments submitted by the public and oral comments
presented at public hearings held in Great Falls, Montana on
January 24, 1996, the Department issued Findings of Fact,
Conclusions of Law and a Certificate of Public Advantage (COPA)
on March 6, 1996. The COPA includes numerous Terms and
Conditions imposed by the Department to ensure that the
consolidation promotes the statutory goals set forth in section
50-4-603, MCA.

4. Copies of the COPA are available at the Great Falls
Public Library, Columbus Hospital, Montana Deaconegs Medical
Center and the Great Falls Senior Center. The decision is also
available electronically on the State bulletin board (1-800-962-
1729) .

5. On April 3, 1996, the Department received a letter
from the applicants requesting that the Department clarify
certain Terms and Conditions of the COPA and expressing concerns
about the application of other Terms and Conditions. Several
Great Falls physicians also expressed concerns about one section
of the Terms and Conditions.

6. In response to these requests, the Department
interviewed representatives of the hospitals, physicians and
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other interested parties. In a letter dated April 25, 1996, the
Department identified those Terms and Conditions that it
believes should be amended to clarify the original intent of the
COPA.

7. The Department also reviewed and considered amendments
proposed by the hospitals in a Memorandum dated April 18, 1996.
The hospitals claim that these proposed amendments are necessary
to preserve the Consolidated Hospital’s access to the public
financing markets. On May 3, 1996, the Department notified the
applicants in writing of several concerns that would have to be
addressed before the Department would recommend that the
proposed amendments relating to public financing be adopted.
The applicants gubmitted revised amendments on May 20, 1996.

8. The Department concludes that the amendments set forth
below will promote and facilitate the statutory goals upon which
the COPA was originally granted to best achieve lower health
care costs or greater access to or quality of care. Sec. 50-4-
603(3), MCA. The Department further finds that these amendments
are necessary to enable the Consolidated Hospital to obtain
public financing on favorahle terms that will ultimately benefit
consumers by reducing the Consolidated Hospital’s financing
costs. Therefore, the Department proposes to adopt the
following amendments to the COPA:

{(a) Amend the first sentence of Section 2.12 to read:
"Continue to collect data for all gquality indicators selected by
PHHS and set forth in the interagency agreement referred to in
Secticon 2.1."

(b) Amend the first sentence of Section 2.15 to add
the word "hospital" on line two after the word "medical," to
read "surveys of the hospital’s medical, hospital and nursing
staffs".

(c} Amend Section 2.6 to read: "Not  become
conditionally accredited by the JCAHO after expiration of the
one-year transition period following the effective date of this
Certificate",

(d) Amend Section 2.7 to read: "within the time
provided by JCAHO, or within one year from receipt of the JCAHO
survey results if no deadline is stated by the JCAHO".

(e) Amend Section 4.1 to substitute Thospital
gervices" for "medical services".

(f) Amend Section 5.5 to remove "anesthesiologists"
from line 6 of that provision and amend lines 2-5 on page 62 to
read: "so long as these contracts do not exceed three years in
duration and are reviewed and awarded after consideration of all
available options, taking into account issues of quality,
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access, and cost, and any other factors customarily considered
in the award of such provider contracts."

(g) Amend Paragraph 10 on page 2 of the COPA to add
the following sentence: "‘Health Plans’ does not include
organized health services or purchasing programs provided by the
Consolidated Hospital to its employees."®

(h) Amend Section 1.3(j)(2) to add the following
sentence at the end of paragraph 2 on page 52: "For purposes of
Sections 1.3(j)(1) and (2), the $3.5 million sum shall be
adjusted for inflation pursuant to the formula set forth in
paragraph 1.3 of these Terms and Conditions."

(1) Amend Section 15.3 of the Terms and Conditions by
replacing the word "Trustees" with the word "Directors" in the
first sentence, and by amending the second sentence to read:
"Accordingly, the Conscolidated Hospital shall remain a nonprofit
hospital governed by such a local board of directors, the
initial board to consist of fifteen (15) local members. Five of
the initial members shall carry over from the MDMC board, five
shall carry over from the Columbus Board, and the remaining five
shall be local residents without prior service on the board of
either of the Great Falls hospitals. Only one member of the
board shall be appointed by Providence Services from a list of
nominees submitted by the remaining board members."

(j) Add a new Section 16 to the Terms and Conditions
as follows:

16. Conflicts with Master Indenture.

16.1 Nothing contained in thias COPA shall be
deemed to require the Consolidated Hospital to take
any action or prevent the Consolidated Hospital from
taking any action that it shall demonstrate to the
reasonable satisfaction of the Department (a) is
likely to result in a breach by the Obligated Group of
its obligations under Section 5.01, 5.03(f) or 5.06 of
the Master Indenture or require the Obligated Group to
engage a Consultant pursuant to Section 5,06 of the
Master Indenture or, if the Consolidated Hospital
should no longer be a party to or bound by the Master
Indenture, is likely to result in a breach by the
Consolidated Hospital of its obligations under
comparable provisions of its master trust indenture or
similar debt instrument or require it to engage a
consultant pursuant to the rate covenant provisions of
such master trust indenture or similar debt instrument
or (b) that would result in the occurrence of an Event
of Default within the meaning of Section 6.01 of the
Master Indenture or a default or event of default
under comparable provisions of any master trust
indenture or similar debt instrument to which the
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Consolidated Hospital is a party or by which it is
bound.

16.2 The Consolidated Hospital will, prior to
taking any action pursuant to Section 16.1, consult
with the Department as to the action proposed to be
taken, will give due consideration to all actions that
can feasibly be taken by the Obligated Group, given
the nature and type of breach, Event of Default,
default or event of default which is likely to occur
and will use all reasonable efforts to comply (as if
the exceptions permitted pursuant to Section 16.1 did
not exigt) with this COPA within the shortest
practicable period. In the event the Department
determines that the Consolidated Hospital has not used
all reasonable efforts to comply with this COPA within
the shortest practicable period, the Department may
order the Consolidated Hospital to take whatever
action the Department determines is reasonably
necessary to satisfy the requirements of this COPA
subject to the limitations set forth in Section 16.1.

16.3 Notwithstanding Section 16.1, in the event
the Consolidated Hospital shall have demonstrated to
the reasonable satisfaction of the Department pursuant
to Section 16.1 that compliance with the provisions of
Section 1.3j(2) of this COPA (a) is likely to result
in a breach by the Obligated Group of its obligations
under Section 5.06 of the Master Indenture or require
the Obligated Group to engage a Consultant pursuant to
Section 5.06 of the Master Indenture or (b) if the
Consolidated Hospital should no longer be a party to
or be bound by the Master Indenture, is likely to
result in a breach by Consolidated Hospital of its
obligations under the comparable provisions of its
master trust indenture or similar debt instrument or
require the Consolidated Hospital to engage a
consultant pursuant to the rate covenant provisions of
such master trust indenture or similar debt
instrument, the provisions of said Section 1.3j(2)
shall be deemed to require a rebate or return to the
Department of only such amount of surplus as shall not
be likely to result in such a breach or to require the
engagement of a consultant and, as to the remaining
amount of surplus, in lieu of a rebate or return to
the Department, such surplus will be retained by the
Consolidated Hospital and returned to the health care
consumer through lower patient prices or through other
benefits approved by the Department, in either case,
pursuant to a schedule approved by the Department,
recognizing the effects of Section 5.06 of the Master
Indenture or the rate covenant provisions of any other
guch master trust indenture or similar debt
instrument, as the case may be,
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16.4 So long as the Consolidated Hospital is a
Member of the Obligated Group under the Master
Indenture or a member of another obligated group (the
"Other Obligated Group") pursuant to another master
trust indenture or similar debt instrument, no
addition to or withdrawal from the Obligated Group or
Other Obligated Group, as the case may be, shall be
made (except a withdrawal or disassociation of the
Consolidated Hospital from or with the Obligated Group
or Other Obligated Group, s8¢0 long as the Consolidated
Hospital shall, following such withdrawal or
disassociation, remain subject to this COPA), without
the prior approval of the Department; provided,
however, that no such approval of the Department shall
be required if, after giving effect to such addition
or withdrawal, the Obligated Group or Other Obligated
Group, as the case may be, would comply with either of
the following tests:

(a) the historical pro forma debt service
coverage ratio (determined in the same
manner the Historical Pro Forma Debt Service
Coverage Ratio of the Obligated Group is
determined under the Master Indenture, as
evidenced by a certificate delivered to the
Department and signed by an officer of the
Consolidated Hospital) of the Obligated
Group or the Other Obligated Group, as the
case may be, for the most recent Fiscal Year
preceding the date of delivery of such
certificate to the Department for which
financial statements of the Obligated Group
or Other Obligated Group reported upon by
independent certified public accountants are
available would be 2:1 or greater; or

(b) the projected debt service coverage
ratio (determined in the same manner as the
Projected Debt Service Coverage Ratio of the
Obligated Group is determined under the
Master Indenture, as evidenced by a
certificate delivered to the Department and
signed by an officer of the Consolidated
Hospital) of the Obligated Group or the
Other Obligated Group, as the case may be,
for the full Fiscal Year next following the
Fiscal Year during which such certificate is
delivered to the Department would be 2:1 or
greater.

16.5 Nothing contained in this COPA shall be
deemed to create any lien, charge or encumbrance on
any property or assets of the Consolidated Hospital,
it being understood that any claim or right of the
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Department for the payment or refund of moneys shall

constitute a general,

Consolidated Hospital.

ungsecured obligation of the

(k) Amend Section 3.3 to add the following language
at the end of the third paragraph of that Section:

It is understood that the Council shall act
gsolely in an advisory and consultive
capacity, except as specifically provided in
(iv) of the preceding sentence, and that the
Council shall have no separate powers to
enforce the provisions of this COPA, Nothing
in this Section shall be deemed to preclude
or limit the Department’s authority to
enforce the provisions of this COPA,
regardless of whether such enforcement has
been suggested, recommended or approved by
the Council.

(1) Amend Section 15 to add the following

at the end of Section 15.1 and a new Section 15.4:

11-6/6/96

The foregoing shall not apply te any sale or
transfer of control which may be deemed to
arise solely by reason of the termination of
Providence Services’ corporate membership in
the Consolidated Hospital or a withdrawal of
the Consolidated Hospital from the Obligated
Group (as defined in the Master Indenture) .

15.4 The foregoing provisions of this
Section 15 shall not limit in any respect
(a) the rights, remedies or powers granted
to the Master Trustee, to any holder of
indebtedness (whether Master Notes or
otherwise), to any lender or to any credit
enhancer to enforce any provision of the
Master Indenture (or similar debt instrument
to which the Consolidated Hospital is a
party or by which it is bound), or the
rights or powers of any trustee, secured
party, lender, credit enhancer, receiver,
custodian, liquidator or judicial or
regulatory authority to deal with the
property or assets of the Consolidated
Hogpital, upon the occurrence or continuance
of an Event of Default, default or similar
event under the Master Indenture (or similar
debt instrument to which the Consolidated
Hospital is a party or by which it is bound)
or to effect any sale, transfer or other
disposition of any property or assets
pursuant to or resulting from any debt or

paragraph
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security arrangement or (b) limit the right
of the Conaclidated Hospital to grant any
lien or to tranafer any property or assets
as security for any indebtedness (whether
Magter Notes or otherwise).

(m} Renumber Section 16 as Section 17 with the
following language added to renumbered Section 17.2 at the end
of the second sentence:

or, in respect of modifications to Section
1.3, 2.11 or 3.1 of these Terms and
Conditions, if the Department determines
that the requested modifications are
necessary to provide sufficient funding to
the Consolidated Hospital to ensure guality
health care.

(n) Add the following Section to renumbered
Section 17:

17.4 In exercising its authority to
impose additional terms and conditions or to
modify existing terms and conditions
pursuant to Section 17.1 and in granting
requests for modifications to or the repeal
of any terms and conditions in the COPA
pursuant to Section 17.2, the Department
shall not take any action if such action
would result or would reasonably be likely
to result in the occurrence of a default or
Event of Default under the Master Indenture
or similar debt instrument to which the
Consolidated Hospital is a party or by which
it is bound. The Department agrees that, in
the event of any requests pursuant to
Section 17.2, it will use its best efforts
to act without unreasonable delay.

(o) Renumber Sections 17, 18, 19, 20, 21 and 22 as
Sections 18, 19, 20, 21, 22 and 23, respectively.

(p) Amend renumbered Section 21 to add the following
language at the end of that paragraph:

The term "successors and assigns" shall
include any entity with which the
Consclidated Hospital merges or consolidates
or to which it transfers its assets as an
entirety or substantially as an entirety.
Notwithstanding the foregoing but subject to
the provisions of Section 15.2 of this COPA,
no other Member of the Obligated Group shall
be bound by this COPA solely by reason of
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its status as a Member of the Obligated
Group.

{(g) Add the following definition as paragraph 16 of
Section I of the Findings of Fact and Conclusions cf Law on page
3 of the COPA:

"Master Indenture" refers to the Master
Trust Indenture dated as of October 1, 1985,
between S8isters of Charity of Providence of
Montana and Mellon Bank, N.A., as Master
Trustee, as heretofore amended and
supplemented and as it may hereafter be
amended or supplemented.

9. Interested parties may submit their views or arguments
concerning the proposed amendments in writing to Joseph P,
Mazurek, Attorney General, 215 North Sanders, P.0O. Box 201401,
Helena, Montana, 59620-1401, to be received no later than 5:00
p.m., June 26, 1996.

10. After the Department has received and considered the
comments submitted, it will determine whether a public hearing
should be held on the proposed amendments. In the event that
the Department determines that a hearing is warranted, notice of
the location and date of the hearing will be published. The
Department will issue a decision on the proposed amendments
within 15 days following the date of the hearing or within 15
days following the written comment period in the event the
Department determines that a hearing is not warranted.

11. The Department’s decision on the proposed amendments
will be based on the factors set forth in sections 50-4-603 and
50-4-609, MCA and ARM 23.18.104. The Department will only
approve those amendments that are consistent with the goals of
"lower health care costs or improved acc¢ess to health care or
higher quality health care without any undue increase in health
care costs."

By

CHRIS D. TWEETEN
Chief Deputy Attorney General

Certified to the Secretary of State May 28, 1996.
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BEFORE THE DEPARTMENT OF MILITARY AFFAIRS
OF THE STATE OF MONTANA

In the matter of the
proposed repeal of ARM
34.3.101 through 34.3.104,
the emergency and disaster
relief policy

NOTICE OF PROPOSED REPEAL
OF ARM 34.3.101 THROUGH
34.3.104, THE EMERGENCY AND
DISASTER RELIEF POLICY

NO PUBLIC HEARING
CONTEMPLATED

TQ: All Interested Persons

1. On July 6, 1996, the department of military affairs
proposes to repeal ARM 34,.3.101 through 34.3,104, the
emergency and disaster relief policy.

2. The rules proposed for repeal are found on pages 34-
27 through 34-31 of the Administrative Rules of Montana. The
department’s authority to repeal these rules is based on 10-3-
105, MCA and the rules implement 10-3-311, MCA.

3. Repeal of these rules is necessary in order to comply
with House Joint Resolution No. 5 of the 54th Legislature
which calls for departments to review agency rules and delete
unnecessary provisions.

4., Interested parties may submit data, views or
arguments concerning the proposed repeal in writing to: LTC
Mike McCabe, Full-Time Staff Judge Advocate, Department of
Military Affairs, PO Box 4789, Helena, MT 59604-4789, Any
comments must be received no later than July 5, 1996.

5, If a person who is directly affected by the proposed
repeal wishes to express data, views and arguments orally or
in writing at a public hearing, the person must make written
request for a hearing and submit this request along with any
written comments to: LTC Mike McCabe, Full-Time Staff Judge
Advocate, Department of Military Affairs, PO Box 4789, Helena,
MT 59604-4789. A written request for hearing must be
received no later than July 5, 1996.

6. If the agency receives requests for a public hearing
on the proposed repeal from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
repeal; from the administrative code committee of the
legislature; from a governmental subdivision or agency; or
from an association having not less than 25 members who will
be directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Mentana
Administrative Register. Ten percent of the persons directly
affected has been determined to be at least 25 persons based
on the number potentially affected by an emergency or national
disaster.
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7, MAlternative accessible formats of this document will
be provided upon request. Persons who need an alternative
format of this rule notice, or who require some other
reasonable accommodation in order to participate in this
process, should contact LTC Mike McCabe, Full-Time Staff Judge
Advocate, Department of Military Affairs, PO Box 4789, Helena,
MT 59604-4789; telephone: (406) 444-6949,

pyi //// L& L N

Michgel T. McCaBe John E. Prendergast v
Rule/Reviewer Director
Cértified to the Secretary of State May 20, 1996.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rules
46.12.5002 through

) NOTICE QF PUBLIC HEARING

)

)
46.12.5004, 46.12.5007, )

)

)

)

ON THE PROPOSED AMENDMENT
OF RULES

46.12.5011 and 46.12.5014
pertaining to the passport
to health program

TO: All Interested Persons

1. On June 26, 1996, at 9:30 a.m., a public hearing will
be held in the auditorium of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana to consider the
proposed amendment of rules 46.12.5002 through 46.12.5004,
46.12.5007, 46.12.5011 and 46.12.5014 pertaining to the passport
to health program.

The Department of Public Health and Human Services will
make reasonable accommodations for persons with disabilities who
wish to participate in this public hearing. If you request an
accommodation, contact the department no later than 5:00 p.m. on
June 17, 1996, to advise us of the nature of the accommodation
that you need. Please contact Dawn 8Sliva, P.0O. Box 4210,
Helena, MT 59604-4210; telephone (406)444-5622; FAX (406)444-
1970.

2. The rules as proposed to be amended provide as follows:

46.12.5002 SS T TO H RO I IONS
(1) "Authorization" means the ﬁggrgvgl by a prlmary care
provider appreves ﬁg;_;hg dellvery to an enrollee by another

provider of a service deflned in ARM 46.12.5007. gfev*éeé#by
clude th

provision of the primary care provider’s medicaid number, e=
unique physician identifying number (UPIN), or the provider's
pagsport number to the other treating provider. The primary
care provider shall establish parameters of the authorization.

(2) through (9) remain the same.

(10) "Primary care case management" or "managed care"
means promoting the access to, coordination of, quality of, and
appropriate use of medical care, and containing the costs of
medical care by having an enrollee obtain certain medical care
from and through a deeignated primary care provider.

(11) "Primary care provider" means a physician, ¢linic, or
mid-level practitioner other than a certified registered nurse
anesthetist er—a—elinie—whieh that is responsible by agreement
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with the department for providing primary care and case
management to enrollees in the passport to health program.

AUTH: 53-2-201 and 53-6-113, MCA
IMP: 53-6-116, MCA

T HEA R s E Y
(1) through (2) (1) remain the same.
(j) is in a county in which there are not enough primary

care providers im—that—eeunty-andadjacent—eounties to serve the
medicaid population in—that——eeunty required to participate in
the program;
(2) (k) through (2)(n) remain the same ,
m re i ibl medicaid

+3+jgl At the department 8 dlscretlon, medlcald rec1p1ent5
who are exempted from part1c1pat10n as provided in (2) (j) may
elect to enroll by choosing a primary care provider from the
2 county that the program serves.
(4) and (5) remain the same in text, but are renumbered (5)
and (6).

AUTH: 53-2-201 and §3-6-113, MCA
IMP: 53-6-116 and 53-6-117, MCA

46, .50 SPOR ,TH PROG E NT IN THE
PROGRAM (1) The—depaf&meﬁe+w*%%-aeetﬁy—a A medicaid recipient
required by ARM 46.12.5003 to enroll in the maﬂaged-*eafe
program js notified by the Department that the recipient must
enroll .

(2) The recipient required to enroll in the program must
select a primary care provider within 30 days of being notified
of the enrollment requirement. TFhe-department—will--send—a A
second notice ig sept to a recipient who does not choose a
primary care provider within 30 days stating that if the
recipient does not make a selection, the department wild chooseg
a primary care provider for the recipient.

(3) remains the same.

(4) An enrolling recipient must choose a primary care
provider from the list of primary care providers

(5) through (6) remain the same.

AUTH: 53-2-201 and 53-6-113, MCA
IMP: 53-6-116, MCA
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46.12.5007 PASSPORT TO HEALTH PROGRAM: SERVICES

(1) An enrollee must obtain the serv1ce61n(1)(aL except as
provided U1LJ(bL directly from or through authorization by the
enrollee’s primary care provider:

(a) medicaid servicea requiring authorization:

(i) inpatient hospital services as defined in ARM
46.12.503;
(ii) eutpatient hospital emergency room and surgery

pervices as defined in ARM 46.12.506;
(1)§§)(iii)_through (1) (a) (vii) remain the same.

{¥iii—Indian—health—elinic—pervieens

43> (viii) the following EPSDT/ eide—eceunt services for
enrollees under 21 years of age:

(1) (a) {ix) (A) and (1) (a) (ix) (B) remain the same in text,
but are renumbered (1) (a) (viii) (A) & (1) {(a) (viii) (B).

(1) (a) {x) through (1) (a) (xii) remain the same in text, but
are renumbered (1) (a) (ix) through (1) (a) (xi).

(b) aspects of services listed in (1)(a) that do not require
prior authorization:

(i) cbstetrical services, both inpatient and outpatient;
(i1} i i i i
£ lowi - : 06

(1) {b) (iii) through (2) (ad) remain the same.

(ae) nonhospital laboratory and radiology (x-ray) as
defined in ARM 46.12.2101; and

(2) (af) remains the same.

(3) remains the same.

AUTH: 53-2-201 and 53-6-113, MCA
IMP: 53-6-116, MCA

4 . 501 ORT : E|

(1) remains the same.

(2) A primary care provider may be reimbursed for managed
primary care gage management for an enrollee for a month during
which case management or medical care was not provided to the
enrollee if the primary care provider is otherwise in compliance
with the agreement with the program.

(3) remains the same.

(4) Services listed in ARM 46.12.5007(1) provided to
enrollees are not reimbursable unlesa provided or author;zed by
an enrollee’s primary care provider i wi
kules.

AUTH: 53-2-201 and 53-6-113, MCA

IMP: 53-6-116, MCA
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4 2. SSPQRT TO HEALTH (o] F. E NG
(1) Aan enrollee or a provider has the rlght to appeal any
an adverge action in accordance with ARM 46.2.201,
et seq.

AUTH: 53-2-201 and 53-6-113, MCA
IMP: 53-6-116, MCA

3. The proposed rule changes are necessary generally to
incorporate changes made in other areas of the Medicaid program
which impact PASSPORT, to conform terminology, and to clarify
the PASSPORT rule itself.

The proposed amendment to ARM 46.12.5003, providing for a new
subsection (3), would require an able bodied adult to
participate in an HMO unless one is not available. If an HMO is
not available, an able bodied adult must participate in
PASSPORT. This provision in part implements a federal waiver
relating to welfare reform.

The proposed amendments to ARM 46.12.5003(2) (j), 46.12.5003(3),
and 46.12.5004 (4) implement a policy of allowing recipients to
choose a PASSPORT provider from a non-adjacent county. In some
areas of the state people regularly see health care providers in
a non-adjacent county. It makes sense to allow people mandated
into PASSPORT to maintain an existing relationship with a
primary care provider, even if the provider is8 not in an
adjacent county.

The proposed deletion in ARM 46.12.5007(1) (a) (viii) of Indian
Health Service clinic services from the list of services which
require authorization is a correction needed to conform with the
federal statute which guarantees people eligible for IHS
gervices access to those services.

In ARM 46.12.5007(1) (b) (ii), the proposed amendment replacing
“"outpatient mental health services” with the liast of diagnosis
codes included in the mental health managed care program is
needed to ensure mental health services are not managed by a
Passport provider. The mental health program, currently being
implemented, is to manage all inpatient and outpatient services
for peraons with a primary diagnosis code that is on the list of
mental health diagnosis codes.

The proposed amendment to ARM 46.12.5007(2), including dietitian
and respiratory therapy services on the list of services not
requiring Passport authorization, is necessary to correct their
previous omission from the rule. These services do not require
PASSPORT authorization, and it is important to state this in the
rule,
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The remaining changes were made to correct terminology and to
clarify the PASSPORT rule itself.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Dawn Sliva,
Office of Legal Affairs, Department of Public Health and Human
Services, P.O. Box 4210, Helena, MT 59604, no later than July 5,
1996.

5. The Office of Legal Affairs, Department of Public
Health and Human Services has been de51gnated to preside over
and conduct the hearing.

S

Rule Reviewer Director, Public Health and
Human Services

Certified to the Secretary of State May 28, 1996.
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BEFORE THE BOARD OF NURSING
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT OF
of a rule pertaining to conduct ) 8.32.413 CONDUCT OF NURSES
of nurses )

TQ: All Interested Persons:

1. On February 8, 1996, the Board of Nursing published a
notice of proposed amendment of the above-stated rule at page
353, 1996 Montana Administrative Register, issue number 3.

2. The Board has amended the rule as proposed, but with
the following change:

“8.32.413 CONDUCT QF NURSES (1) through (r) will remain
the same as proposed.

(s} faiting refusing to sign for or accept a certified
mailing from the board office.”

3. The Board has thoroughly considered all comments and
testimony received. Those comments and the Board's responses
thereto are as follows:

COMMENT: One comment was received from Greg Van Horssen. He
indicated that (s) could cause a licensee to be disciplined for
not signing or accepting a certified mailing unintentionally,
i.e. if licensee was out of state for a long period of time.
RESPONSE; The Board concurred and amended the rule to strike
the word “failing” and insert the word “refusing.”

COMMENT: One comment was received from Gloria Larson in
support of the proposal.
RESPONSE: The Board acknowledged receipt of the comment.

BOARD OF NURSING
JEAN BALLANTYNE RN, MN, PRESIDENT

—
BY: / /Z1' /jf;Lﬁﬁs .
ANNTE M. BARTOS, CHIEF COUNSEL

DEPARTMENT OF COMMERCE

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, May 28, 1996.
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BEFORE THE BOARD OF PUBLIC ACCOUNTANTS
DEPARTMENT OF COMMERCE
STATE OF MONTANA
In the matter of the emergency |} NOTICE OF EMERGENCY AMENDMENT
amendment of rules pertaining )
to examinations, out-of-state )
candidates for examination, )
education requirements and fees )

TO: All Interested Persons:

1. The Board of Public Accountants has recently had cause
to believe that a large number of applicants have applied for
and taken the CPA examination in Montana, although they have
not completed an accountancy educational reguirement, and do
not therefore qualify for certification and licensure in
Montana. The national CPA examination review board has
expresged concern to the Montana Board of Public Accountants
over the 700+ candidates who sat for the May 1996
administration of the examination (200 more than the 11/95
examination with expected number over 1,000 for the 11/%6
examination), and expressly recommended to the Montana Board
that the examination be open only to candidates who have met
all educational qualifications for certification and licensure.
The CPA examination review board based this recommendation on a
concern that the non-disclosed exam will be exposed to persons
who are not true candidates for licensure, as they do not
qualify for licensure in Montana or any other jurisdiction.
Also, the Board is aware of allegations that review courages
send in large numbers of candidates whose sole purpose is to
breach the examination.

The Board has identified an immediate threat to the public
welfare in that any further administrations of the exam to
ungqualified candidates may cause a security breach and a
compromise of the exam. Should the logistics of administering
the exam to this large group of people cause a security breach
in Montana and disclosure of the exam, it may affect candidates
throughout the entire nation. The scores of all candidates
taking the examination might not be certified and valid.

The public’s welfare is also threatened in that any
security breach in Montana may cause potential losses in the
hundreds of thousands of dollars to the candidates and the
vendors of the exam. Montana could potentially be sued by the
vendor and all candidates participating in the exam.
Additionally, the costs of re-writing the exam and testing the
questions, etc., would have to be borne by the state board
causging the breach. The Montana Board of Public Accountants
would therefore have to pay all these costs from its budget,
through increased licensing and examination fees, thus unfairly
placing a share of the cost on the already licensed accountants
in the state.

Finally, the public's welfare is immediately threatened in
that the Board is not able to ensure that qualified persons are
becoming licensed in this state, as no educational requirements
are being checked prior to administration of the exam. Many
persons with no accounting knowledge at all may be applying tor
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the exam, and one of the Board's primary duties is to ensure
that only qualified persons are licensed in this state, for the
protection of the public.

Since the next administration of the exam is scheduled for
November, 1996, the Board must have this emergency rule
requiring educational qualifications to be met prior to sitting
for the exam in place immediately to begin evaluating
applications already being received for the next exam and
prevent a threat to the public welfare. The soonest a remedial
rule could be adopted under regular procedures would be
September, 1996, which would allow no time for evaluation of
the hundreds of applications before the deadline for the
November exam,

Therefore, the Board intends to adopt the following
emergency rule amendments. The rules as adopted will be mailed
to persons and associations who may be affected by these rule
amendments and published as an emergency rule in the next issue
of the Montana Administrative Register.

2. The emergency amendments will be effective May 28,

1996.
3. The text of the emergency amendments is as follows:
’ 4.4 E I (1) will remain the same.
1j ts m meet th i r n
of ABM ﬂ 54.408 ergr tg submi ggl n o icati nd m
i ion

(2) and (3) w111 remain the same, but will be renumbered
(3) and (4).

tid he—i ble £ ‘e £
aﬂ—examin§€4e§—{ef7u§&eh~h?—ha5r¥xﬁa&~appfeveé—aha%&—iuéeifywehe

(5) through (6) (e} will remain the samé."
Auth: Sec. 37-1-131, 37-50-201, 37-50-308, MCA; IMP, Sec.
37-1-101, 37-50-201, 37-50-308, MCA
4.4 -OF-STATE IDATES F EXAMINATION (1)

and (2) will remain the same.
(3) An out-of-state candidate will be considered a

resident of his home state. Outof-state regidente—wishingto
sit—-as-Mortana—candidatesmust—take the-exam—at-a Mentana

giter"
Auth: Sec. 37-1-131, 37-%50-201, 37-50-308, MCA; IMP, Sec.
37-1-101, 37-50-201, 37-50-210, 37-50-208, 37-50-308, MCA

“8,54.408 EDUCATION REQUIREMENTS (1) Prior to July 1,
1997:

(a) a candidate for examination, to _be approved to sit
for the exam., and subgequently to be certified or licensed as a
public accountant, who submits an application for an
examination administered prior to July 1, 1997,—er-aeandidate
wheee»appfaved—app+1ea&ieﬂmfer—e*amiﬁat&eﬂv*e—551{%4euf*eﬂ%
Hﬂé&f“th94pf6¥i9haﬁ}1ﬁ?ﬂﬁﬁw8—5474957 or a candidate
who applies by transfer of grades prior to July 1, 1997, must,
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~o¥—lieensure,s have graduated from a
college or university accredited to offer a baccalaureate
degree (or be ip his/her final semegter), with a concentration

in accountings—e¥

4Bk} A concentration in accounting will-be—interpreted—by
eheboard—e ghall include 24 semester hours (36 quarter hours)
of accounting, auditing, and tax courses, and 18 semester hours
{27 quarter hours) in other areas of business such as business
law, management, marketing, economicg and finance. The 18
semester hours (27 guarter hours) shall include no more than 6
semester hours (9 quarter hours) in one area.

(2) gngldate who has a previougly gpprgvgd application

for an gxgm ig still current under the p;Q igiong of ARM
g,ig,ggﬁ. but w1ll be. re gﬂlrEG to meet the educational
men 1) above prior to certi :;gg;;gg or licengure
(2) will rema1n the same, but will be renumbered (3).
{a) through (c) will remain the same.

(3) will remain the same, but will be renumbered (4).
(a) through (f) will remain the same.
(4) and (5) will remain rhe same, but will be renumbered

(5) and (6)."
Auth:; Sec. 37-50-203, MCAa; IMP, Sec. 37:50-203, 37-50-
302, 37-50-303, 37-50-305, MCA

“8.54,410 FEE SCHEDULE (1) through (3) will remain the
same.

+4}—Reexamination fee-—for—each--Separate part
HHW&ﬂﬂm%ﬁ&ﬂ%ﬁmﬁﬂqPﬂﬁﬂw%ﬁmé%kﬂ&f%

R S o 2 e 200
S—HReexamination fee—— toreach separadte—pare
-with—the--May;—-+594—exam-———— 50

(6) and (7) will remain the same, but will be renumbered
(4) and (5).

{&+—Candidates—caneelting - £ heir-examinationg -wiltl be
eharged—a—maximum-feo of -$30-00 toeover administrative-ecosts.
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Thoe yid ped ned—i )

of—the—ewamwill-reeceive norefund for eancellation-
(9) will remain the same, but will be renumbered (6€).
7 xamj i £ 175

(b) per gection ,,.......¢.:coouoeceooeesozesss

{10) will remain the same, but w1ll be renumbered (9).
(a) and (b) will remain the same.

(11) and (12) will remain the same, but will be renumbered
(10) and (11).'
Auth: Sec, 37-1-134, 37-50-203, MCA; IMP, Sec. 37-1-134,

37-50-204, 37-50-314, 37-50-317, MCA

4. The rationale for the emergency amendments is set
forth in paragraph 1.

5. A standard rulemaking procedure will be undertaken
prior to the expiration of these emergency amendments.

6. Interested persons are encouraged to submit their
comments during the upcoming standard rulemaking process. 1If
interested persons wish to be personally notified of that
rulemaking process, they should submit their names and

addresses to the Board of Public Accountants, P.0O. Box 200513,
Helena, Montana 59620-0513.

BOARD OF PUBLIC ACCOUNTANTS
JIM SMRCKA, CHAIRMAN

BY: 41.727 ZE;ixiz

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

ANNIE M. BARTOS, RULE REVIEW

Certified to the Secretary of State, May 28, 1996.
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BEFORE THE BUILDING CODES BUREAU
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the emergency ) NOTICE OF EMERGENCY AMENDMENT
amendment of rules pertaining ) TO ARM 8.70.208 AND 8.70.211
to funding of code enforcement )

programs and extension of )

mupnicipal jurisdictional area )

TO: All Interested Persgons:

1. The Montana Department of Commerce hag found that
imminent peril to public health, safety and welfare requires
the adoption of the proposed amendment to ARM 8.70.208(3) (b).
Becauge of longstanding, established and acceptable accounting
methods, it may be a hardship for municipalities to meet the
Bureau's administrative reporting requirements which relate to
the identification of indirect costs incurred in support of
their respective local building code enforcement programs. As
a result, municipalities could face potential decertification
as code enforcement units. Such decertification could
compromise public health, gsafety and welfare as residential
buildings containing leas than five dwelling units being
constructed or remodeled within a municipality’'s jurisdiction
would not be subject to building permit requirements. As a
result, those buildings might not be constructed or remodeled
in accordance with the minimum safety standards set forth in
the State Building Code.

The Montana Department of Commerce has found that imminent
peril to public health, safety and welfare requires the
adoption of the proposed amendment to ARM 8.70.208(5). Because
of longstanding, established and acceptable accounting methods,
it may be a hardship for municipalities to meet the Bureau's
administrative reporting requirements which relate to allowable
building code enforcement reserve accounts. Extended depressed
building periods may rapidly deplete needed reserves. Because
it has been determined that present reserve allowances may be
insufficient and because failure to comply with present
adminigtrative reserve account requirements is grounds for the
decertification of a code enforcement unit, several
municipalities may face potential decertification as code
enforcement units as a result of current administrative
requirements. Such decertification could compromise public
health, safety and welfare as reaidential buildings containing
less than five dwelling units being constructed or remodeled
within a municipality's jurisdiction would not be subject to
building permit requirements. As a result, those buildings
might not be constructed or remodeled in accordance with the
minimum safety standards set forth in the State Building Code.

The Montana Department of Commerce has found that imminent
peril to public health, safety and welfare requires the
adoption of the proposed amendment to ARM §.70.211(1). It may
be a hardship for municipalities to meet present public
notification requirements. Absent an amendment to the public
notification procedure, members of the public may not receive
adequate notification of municipal jurisdictional building code
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enforcement extension requests. 1In the event that an approved
extended jurisdictional area is decertified pending resolution
of a jurisdictional extension request, residential buildings
containing less than five dwelling units being constructed or
remodeled in the area in question would not be subject to
building permit requirements. As a result, buildings may
not be constructed or remodeled in accordance with the minimum
standards (designed to protect public health and safety)
required by the State Building Code.

2, These amendments will become effective May 16, 1996.

3. The text of the emergency amendments will read as

follows: (new matter underlined, deleted matter interlined)
“8.70.208 FUNDING OF CODE ENFORCEMENT PROGRAM (1) through

(3) (a) will remain the same.

(b) a proportionate ghare of the local government'’s
indirect costs, which are those costs incurred for common or
joint purposes that benefit more than one program or activity.
These include, but are not necessarily limited to, legislative
gervices, executive services, administrative services,
financial services, data processing services, purchasing
gervices, personnel services, legal services and facilities

administration. A maximum of of T 1ldin ode
enforcement costs may be claimed as indirect cogtg in lieu of
uging actual indirect cogts.

(4) through (4) (e) will remain the same.

(5) Permit fees collected in a given year in excess of
the costs of administering the building code enforcement
program may be placed in reserve to be used in subsequent
years, provided that the reserve amount not exceed the amount
needed to support the building code enforcement program for sis
twelve montha. Fees must be reduced if necessary to avoid
creation of excess reserve.”

Auth: Sec. 50-60-302, MCA; IME, Sec. 50-60-302, MCA

“9,70.211 EXTENSION OF MUNICIPAL JURISDICTIONAI AREA

(1) Section 50-60-101, MCA, provides that municipalities
may extend their inspection jurisdiction up to 4 1/2 miles from
their corporate limits upon written request and upon approval
by the bureau. The written reguest must include a statement as
to how the additional work-load will be handled, discussion of
why the municipality wants an extended jurisdictional area and
why approval would be in the best interest of affected land
owners and/or the municipality, evidence that the municipality
has made a reasonable effort to notify alt landowners in the
affected area, in writing, or through other meang approved in
advance by the bureau, of the ramifications of approval and
that interested persons may comment to the bureau on the
proposed extension. Once the municipality is granted authority
to inspect within the 4 1/2 mile juriasdictional area, the
county may not inspect in that area unless the municipality
relingquishes ity right or as otherwise provided in (4) of this
rule.

(2) through (4) will remain the same.,”

Auth: Sec. 50-60-302, MCA; IMP, Sec. 50-60-101, 50-60
302, MCA
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4. The rationale for the emergency amendments is get
forth in paragraph 1.

5. A standard rulemaking procedure will be undertaken
prior to the expiration of these emergency amendments.

6. Interested persons are encouraged to submit their
comments during the upcoming gtandard rulemaking procesgs. If
interested persons wish to be personally notified of that
rulemaking process, they should submit their names and
addresses to the Building Codes Bureau, 1218 East 6th Avenue,
P.O. Box 200517, Helena, Montana 59620-0517.

BUILDING CODES BUREAU
JAMES F, BR , BUREAU CHIEF
/’ .

BY: 'j{e;%;>&r__JN/r'“
JON -NOEL, DIRECTOR
DEPARTMENT OF COMMERCE

2
RééERT P. VERDON, RULE REVIEWER

Certified to the Secretary of State, May 16, 1996.
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BEFORE THE DEPARTMENT OF ENVIRONMENTAL QUALITY
OF THE STATE OF MONTANA

In the matter of the transfer of ) NOTICE OF TRANSFER
rules 16.2.101 through 16.2,762, )
and 26.2.634 through 26.2.638 and )
26.2.640 pertaining to procedural )
rules for the Montana Environmental)
Policy Act. )

(MEPA)
To: All Interested Persons

1. Pursuant to Chapter 418, Laws of Montana 1995,
effective July 1, 1995, the procedural rules for the Montana
Environmental Policy Act were transferred from the Department of
Health and Environmental Sciences and the Department of State
Lands to the Department of Environmental Quality. In order to
implement that legislation, ARM 16.2.101 through 16.2.762,
inclusive, with the exception of the repealed rules, are
transferred to the Department of Environmental Quality, ARM
17.4.101 through 17.4.703, and ARM 26.2.634 through 26.2.638,
and 26.2.640, are transferred to the Department of Environmental
Quality, ARM 17.4.720 through 17.4.725.

2. The Department of Environmental Quality has determined
that the transferred rules will be numbered as follows:

oLD NEW

16.2.101 17.4.101 Model Rules

16.2.110 17.4.102 Procedures for Compliance with MEPA

16.2.206 17.4.201 Water Pollution Rules

16.2.211 17.4.202 Occupational Health Rules

16.2.502 17.4.501 Opportunity for Public Comment After
Application Complete

16.2.503 17.4.502 Public Hearing After Preliminary
Decision

16.2.601 17.4.601 Policy

16.2.624 17.4.602 Policy Statement Concerning MEPA
Rules

16.2.625 17.4.603 Definitions

16.2.626 17.4.607 General Requirements of the
Environmental Review Process

16.2.627 17.4.608 Determining the Significance of
Impacts

16.2.628 17.4.609 Preparation and Contents of
Environmental Assessments

16.2,629 17.4.610 Public Review of Environmental
Assessments

16.2.630 17.4.615 Determining the Scope of an EIS

16.2.631 17.4.616 Environmental Impact Statements--
General Requirements

16.2.632 17.4.617 Preparation and Contents of Draft
Environmental Impact Statements

16.2.633 17.4.618 Adoption of Draft Environmental
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Impact Statement as Final

16.2.634 17.4.619 Preparation and Contents of Final
Environmental Impact Statement

16.2.635 17.4.620 Time Limits and bistribution of
Environmental Impact Statements

16.2.636 17.4.621 Supplements to Environmental Impact
Statement

16.2.637 17.4.625 Adoption of an Existing EIS

16.2.638 17.4.626 Interagency Cooperation

16.2.639 17.4.627 Joint Environmental Impact Statements
and EA’s

16.2.640 17.4.628 Preparation, Content, and
Distribution of a Programmatic Review

16.2.641 17.4.629 Record of Decision for Actions
Requiring Environmental Impact
Statements

16.2.642 17.4.632 Emergencies

16.2.643 17.4.633 Confidentiality

16.2.644 17.4.634 Resolution of Statutory Conflicts

16.2.645 17.4.635 Contracts and Disclosure

16,.2.646 17.4.636 Public Hearings

16.2.760 17.4.701 Fees: Determination of Authority to
Impose

16.2.761 17.4.702 Fees: Determination of Amount

16,2,762 17.4.703 Use of Fee

26.2.634 17.4.720 Fee Assessment Cateqories: General
Requirement

26.2.635 17.4.721 Fee Assessment Categories: Hard Rock

26.2.636 17.4.722 Fee Assessment Categories: Open Cut

26.2.637 17.4.723 Fee Assessment Categories: Strip and
Underground Mine Siting

26.2.638 17.4.724 Fee Assessment Categories: Strip and
Underground Mine Reclamation

26.2.640 17.4.725 Department Assistance to Applicants

3. The transfer of rules is necessary because the

Department of Health and Environmental Sciences and the
Department of State Lands were eliminated by Chapter 418, Laws
of Montana 1995.

Mmlak A. SIMONICH, Director

Certified to the Secretary of State _May 28, 199§ .

Reviewed by:
JOQN F. NORTH, Rule Reviewer
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BEFORE THE DEPARTMENT OF ENVIRONMENTAL QUALITY AND
THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the transfer and ) NOTICE OF
proposed amendment of Title 16, ) TRANSFER AND
Chapters 16, 17, 18, 20, and 38, ) AMENDMENT
subchapter 1, pertaining to water ) OF RULES
quality, with the exception of the )
repealed rules. )

(Water Quality)

To: All Interested Persons

1. Oon February 22, 1996, the department and the board
published notice of the transfer and proposed amendment of the
above-captioned rules at page 493 of the Montana Administrative
Register, Issue No. 4.

2. ‘The board has transferred and amended the rules as proposed. The
authority to amend the rules is contained in 7%-5-201, 75-5-516,
75-6-103, 76-4-104, and 76-4~105, MCA.

3. One comment was received from the Department of
Environmental Quality requesting "housekeeping” amendments to be
made to the following rules:

COMMENT: ARM 16.20.914 and 16.20.916 were repealed in 1989 and
some of the references to those rules was apparently overlooked.
Therefore, ARM 16.20,1012, 16,.20.1022, and 16.20.1101 should be
amended as follows:

16,20.1012 [17.30,1022) EXCLUSIONS FROM___PERMIT
REQUIREMENTS (1) (a)-(d) Remain the same.

(e) water injection wells, reserve pits and produced water
pits employed in oil and gas field operations and approved
pursuant to ARM 36.22,1005, 36,22.1226 through 36.22.1234, and
16+26+916 16,.20,1325 [17.30.13%4];

(f)—=(n) Remain the same.

(2) Remains the same.

AUTH: 75-5=301, MCA; IMP: 75-5-401, 75-5-602, MCA

16.20.1022 [17,30.1042} GENERAL PERMITS (1) The
department may issue general MGWPCS permits pursuant to the
provisions of ARM 6+20-514 16.20.1015 [17,30.1030].

AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-105, 75-5-401, MCA

16.20.1101 [17.30.1501) PURPOSE (1) The purpose of this
subchapter is to implement a permit system to control the
discharge of pollutants into groundwaters from activities
associated with in-situ solution mining of uranium. Permits
shall be issued pursuant to 75-5-402, MCA. This subchapter
supersedes ARM 16+20-916 16,20.132% [17.30,1354], relating to
the disposal of pollutants into waste disposal wells, to the
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extent that such wells disposing of wastes or pollutants
associated with in-situ solution mining of uranium will be
regulated and permitted pursuant to this subchapter. Not-
withstanding anything contained in this subchapter, an applicant
who obtains a permit from the department under this subchapter
shall not be relieved from liability for pollution to any person
suffering damage or injury or cause of action that he may have
as a cohsequence thereof, or from the obligation to comply with
other applicable state and federal laws.

AUTH: 50-1704, RCM 1947 [not codified temporary], 75-5-401,
MCA; IMP: 50-1704, RCM 1947 [not codified temporary], 75-5-401,
MCA

RESPONSE: The board agrees with the commenter and has amended
the rules accordingly.

COMMENT: ARM 16.20.1303 is a rule which lists the material
incorporated by reference throughout Subchapter 13. This rule
needs to be amended to correspond to the actual incorporations
by reference in the subchapter. No substantive changes to the
rule are being made.

RESPONSE: The board agrees with the commenter and has amended
the rules accordingly.

16.20.1303 117.30.1303] INCORPORATIONS BY REFERENCE (1)-(6)
remain the same.

(7) The list of incorporations by reference follows:
(a)-(g) Remain the same.

r—31318 Part-136 Guidelines—eastablishing—tent
procedures—for—the-analysiso
eof—pollutantse-

(s)-(aj) Remain the same but are renumbered (r)-(ai).

fak)—1343 12464 Preecedures—for—appealing var—
i : ;

(al)-{ar) Remain the same but are renumbered (aj)-(ap).

{ast(aq) Sec., 301(c), (i), Provisions for extension of
1323 1361 and (k); and Sec. compliance dates with efflu-
316(a) ent limitations based on, re-

spectively, the economic ca-
pability of the permit appli-
cant, delay in completion of
POTW’s, the use of innovative
technology, and specific lim-
its for thermal components of
a discharge.
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{tat)(ar) Sec, 301(g) Provisions for modifying ef-
1323 1361 fluent limitations for ammo-

nia, chlorine, color, iron
and total phenols.

{auy(as) Sec, 3I02thH{2) Provision for medifying-ef—
1 L . ; )

3323 1361 402 (b) (3)
— u b1 Tabi :
to—eostol-demonstratien
notifying other states of

certain opo. s es.
AUTH: 75-5-304, MCA; IMP: 75-5-304, 75-5-401, MCA

COMMENT: In ARM 16.20.130%, two corrections should be made in
the incorporation paragraph to correspond to the reference in
the rule.

RESPONSE: The board agrees with the commenter and has amended
the rules accordingly.

16.20.1305 [17.30.1310) EXCLUSIONS The following
discharges do not require MPDES permits:

(1)=-(6) Remain the same.

(7) The board hereby adopts and incorporates herein by
reference 40 CFR Part 530 300 and 33 CFR 153.10] which are
federal agency rules setting forth requirements concerning
releases of hazardous wastes or petroleum products. See ARM
16.20.1303 [17.30.1303] for complete information about all
materials incorporated by reference.

AUTH: 75-5-201, 75-5-401, MCA; IMP: 75-5-401, MCA

DEPARTMENT OF ENVIRONMENTAL BOARD OF ENVIRONMENTAL REVIEW

QUALITY
sl Lo i Lo Ly Bl e

VARK Ar STHONICH Director CINDY E, WOUNWIN, Chairperson

Reviewed by:

JEHYN F. NORTH, Rule Reviewer

Certified to the Secretary of State May 28, 1996 .
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BEFORE THE BOARD OF LAND COMMISSIONERS
OF THE STATE OF MONTANA

In the matter of the adoption of new )
rules I through X pertaining to all )
activities on classified forest lands ) NOTICE OF ADOPTION
within Montana during the legal fire ) AMENDMENT, AND
season, the amendment of rule 36.10.122,) REPEAL

pertaining to debris disposal, and the
repeal of rules 36.10,109 through
36.10.115, and 36.10.118, pertaining to )
fire prevention on forest lands )

——

TO: All Interested Persons.

1, on April 4, 1996, the Board of Land Commisgioners
published notice of public hearings on the proposed adoption of new
rules I through X, which apply to all activities on classified
forest lands within Montana during the legal forest fire season,
the proposed amendment of rule 36.10.122, pertaining to debris
disposal, and the proposed repeal of rules 36.10.109 through
36.10.115, and 36.10.118 pertaining to fire prevention on forest
lands, at page 877 of the 1996 Montana Administrative Register,
issue number 7.

2. At the May 7th public hearing held in Kalispell, comments
were received from a representative of the F.H. Stoltze Land and
Lumber Company on rules VIII (36.10.130(5) (b)) and X (36.10.132(6}). Comments
were also received from the Adwministrative Code Committee concern-
ing citations which provide the Board authority to adopt rules.
The department has thoroughly considered the comments and testimony
received on the proposed rules,

3. The Board has adopted rule I (36.10.123), rule II
(36.10.124), rule III (36.10.125), rule IV (36.10.126), rule V
(36.10.127), rule VI (36.10.128), rule VII (36.10.129), rule IX
(36.10.131), and rule X (36.10.132), amended rule 36.10.122, and
repealed rules 36.10.109 through 36.10.115 and 36,10.118 as
proposed.

RULE IIT (36,10.125) RAILROADS AND POWERLINES For the
purpose of this sub-chapter the following are defined: Subsection
(1) remains the same.

AUTH: 76-13-109, MCA
IMP: €9~14—323}; 76-13-101 and 76-13-201, MCA
RULE VI (36.10.128) FIREWORKS For the purpose of this

sub-chapter the following are defined: Subsection (1) remains the
same.

AUTH: 76-13-109, MCA

IMP: 50-37-103,—50-37-106—and 76-13-106, MCA

RULE X (36.10.132) DEFINITIONS For the purpose of this
sub-chapter the following are defined: Subsections (1) through
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(12) remain the same.
AUTH: 76-13-109, MCA

IMP: 5837301, —3+-5-103 {3} —F6—11—101—F6—11~102;,—and

76=13-109, MCA

: The Administrative Code Committee commented that 76-
13-109, MCA, expressly provides the Board with authority to adopt
rules to enforce the provisions of Title 76, chapter 13, parts 1
and 2. This section does not grant the Board with any authority to
adopt rules to implement the sections listed under Title 69 in Rule
III, under Title 50 in Rules VI and X, under Title 77 in Rule X, or
under Title 76, chapter 11, in Rule X.

Q : The Board has eliminated references to Title 69 in
Rule III, Title 50 in Rules VI and X, Title 77 in Rule X, and Title
76, chapter 11 in Rule X. i

4. The Board has adopted rule VIII as proposed, but with the
following c¢hange:

Rule VIII (36.10.130) FIRE EXTINGUISHERS AND FIREFIGHTING
ToOoLSs For the purpose of this sub-chapter the following are
defined:

Subsections (1) through (%) (a) remain the same.

(b) oOne backpack pump with each vehicle and with any
equipment, mobile or stationary, used off road, with an internal
combustion engine/motor, that cannot be used to build fireline and
is being operated on combustible material.

Subsection (6) remains the same.

[oe] NT: A representative of F.H. Stoltze Land and Lumber
Company commented that he felt some confusion over the intent of
rule 36.10.130(5) (b). He felt that the requirement for a backpack
pump was vague and could easily be interpreted as requiring his
foresters’ pickups to have a backpack pump if they were operating
on unimproved roads with a grassy median.

SE: The intent of this rule is to require backpack pumps
on vehicles and equipment engaged in commercial, ranching, and
industrial activities such as skidding, when heavy demand is being
placed on an engine and exhaust particles are more likely to be
blown from the enginme or where sparks might he created as the
result of equipment use. Passenger vehicles (pickups) would fall
into this category if used for purposes other than the transport of
persons and/or equipment to or from a site, i.e., a pickup being
used to skid logs. The addition of "used off road" was added to
help qualify our intent. This rule was not intended to affect the
normal use of passenger vehicles in off road situations.

COMMENT: Rule X (36.10,132) DEFINITIONS The representative
of the F.H, Stoltze Land and Lumber Company also commented that he

foresees difficulty with rule 36.10.132(6), in relation to the def-
inition of forest land. He feels that without a map of some sort
delineating classified forest land, the general public will be
confused as to what areas are affected by the rules and regula-
tions.
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: Such a map would be impractical considering the
scale it would have to be in order to lend sutficient accuracy to
its use. It is the responsibility of the individual to contact the
recoghized fire protection agency for help in determining whether
a given tract or land area is classified forest land.

BOARD OF LAND COMMISSIONERS
MARC RACICOT, CHAIR

Wiy )

ARTHUR R. CLINCH, DIRECTOR N MacINTYRE,R REVI
DEPARTMENT OF NATURAL
RESQURCES AND CONSERVATION

Ccertified to the Secretary of State May 28, 1996.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

NOTICE OF AMENDMENT
OF RULES

In the matter of the )
amendment of rules 16.10.1501 )
through 16.10.1505, )
16.10.1507, 16.10.1512, )
16.10.1516, 16.10.1518, )
16.10,1519, 16.10.1522 )
through 16.10.1527 )
and 16.10.1529 pertaining to )
swimming pool licensing )
requirements )

TO: All Interested Persons

1. on December 7, 1995, the Department of Public Health
and Human Services published notice of the proposed amendment of
rules 16.10.1501 through 16.10.1505, 16.10.1507, 16.10.1512,
16.10,1516, 16.10.1518, 16.10.1519, 16.10.1522 through
16.10.1527 and 16.10.1529 pertaining to swimming pool licensing
requirements at page 2642 of the 1995 Montana Administrative
Register, issue number 23.

2, The Department has amended the following rules
16.10.1501, 16.10.1504, 16.10.1505, 16.10.1512, 16.10.1519,
16.10.1526 and 16.10.1529 as proposed.

3. The Department has amended the following rules as
proposed with the following changes:

16,1g,1502 QEE[NIIIONS In addition to the definitions jin

(1) through (9) remain as proposed.
ON EDUC [#) "
MEASUREMENT OF THE OXIDIZING PROPERTIES OF ANY SANJTIZER BEING
USED IN A POOL OR SPA AND IS MEASURED IN MILLIVOLTS (MV) BY AN
ORP_ METER.

(10) and (11) remain as proposed but are renumbered (11)
and (12).

(13) "SATURATION INDEX" MEANS A MATHEMATICAL CALCULATION,
ﬂAﬁEQ_QE_lﬂ__lﬂIERBELA_lQﬂ_LHLJUﬂﬂEBAIQBEL__LLglgﬂnﬂhBﬂﬂﬁﬁﬁL

THAT Q W S
QQBBQ§IYE4M§QALE:EQEMIHEAQB_EEQIRALL

(12) remains as proposed but is renumbered (14).

33 (15) "Spa" means a unit designed for recreaticnal
pathing or therapeutic use which is not drained, cleaned or
refilled for individual use. It may include, but not be limited
to, hydrojet circulation, hot water, cold water, air induction
bubbles, or any combination thereof. Industry terminology for
a spa includes, but is pot limited to, therapeutic pool,
hydrotherapy pool, whirlpool, hotspatub, or jacuzzi. A spa is
ipcluded as either a public gg;mm;ng_pggl or a privately owned

public swimming pool, as defined in subseetions—-4)}{15} (17) (a)
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and (b), and ipgludes a hot springs spa, ef—this—rule for the
purposes of this gubchapter.

(14) through (19) remain as proposed but are renumbered (16)
through (21).

AUTH: Sec. 50-53-103, MCA
IMP:  Sec. 50-53-106, 50-53-107+ and 50-53-115, MCA

16,10.1503 REVIEW OF PLANS (1) remains as proposed.

(2) through (2) (e) remain as proposed.
Gi ILS D
B, [o] .
(3) through (4) remain as proposed.

AUTH: Sec. 50-53-103, MCA
IMP: Sec. 50-53-107, MCA

' ted 4} ; 1 ieipated e load
Consideration shall mugt be given to the shape of the pool or
spa from the standpoint of safety, the need to facilitate
supervision of bathers using the pool or spa, and maintaining
adequate recirculation of the pool or spa waters. Peelo—must

(2) through (11) remain as proposed.

AUTH: Sec. 590-53-103, MCA
IMP: Sec. 50-53-107, MCA

5 W
(1) through (5) remain as proposed.

(6) ORP MAY BE USED AS AN ADDITIONAL DIAGNOSTIC TOOL TO
AID IN THE DETERMINATION OF OVERALL WATER QUALITY BUT MUST NOT
BE USED AS A COMPLETE SUBSTITUTE FOR DPD TESTING. If ORP is used
as Al N, GNO T (o] OOL o] termini
v, = = - -y = inj A >
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AUTH: Sec. 50-53-103, MCA
IMP: Sec. 50-53-107 and 50-53-115, MCA
6.10 ACTERIQLOGIC. Cl (1) and

(2) remain the same.

(3) All swimming pools and spas, when open or in use,
shald pust be continuously disinfected by a chemical which
imparts a residual effect and shal} must be maintained in an
alkaline condition. Disinfection must be handled by mechanical
means. A chlorine residual of 1.0-3+9 =5.

must be maintained in the pool at all times. A
difference of .5 ppm between free and total chlorine readings in
swimming pools requires superchlorination. Spa pools ehall must
be superchlorinated dedly as necessary which will be indicated
by use of a DPD test kit. SPA POOLS WHICH UTILIZE A COMBINATION

(*] SINFECTIO U 0

(4) through (8) remain as proposed.
(9) The total alkalinity (TA} of the water sheuld must be
at least 80 ppm and no greater than 200 ppm. TA LEVELS ARE 100-

0. 00LS, 80-150 -
D_FIBERGLASS POOLS. 00, S C
) B NC AS S ON
INDEX.
a C ARDNESS R Gi
AT LEAST WEEKLY TQ DETERMINE WATER CHEMICAL BALANCE. CHEMICAL
BALANCE, AS DETERMINED BY THE SATURATION INDEX. MUST BE TESTED
AT A MINIMUM OF ONCE PER WEEK ON POOLS, OR MORE FREQUENTLY AS
CONDITIO 0]
UIR, S
C CAL C
C W S u G

OF THE FREQUENCY STANDARDS IN ARM 16,10.}1523(8).
SATU ION 1IN

- +.5 JU W,
v (0} AS DE D ON_INDEX.
c OLLOWING U.
SATURATION INDEX:

SATURATION INDEX = pH + TF + CF + AF - 12.1
NUMERICAL VALUES FOR FORMULA
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CALCIUM TOTAL
HARDNESS ALKALINJTY
EXPRESSED EXPRESSED

TEMP

*F TF  caco ¢F  caCo, AF

32 0,0 — 9 Q9,3 5 9.7
37 0.1 25 1.0 25 1.4
46 0.2 50 1.3 50 1.7
923 0.3 15 1.5 75 1.9
60 0.4 100 1.6 100 2.0
66 9.5 150 1.8 150 2.2
76 0.6 200 1.9 200 2.3
84 0.7 300 2.1 300 2.5
94 0.8 400 2.2 490 246
105 0.9 800 2.5 800 2:9
1 00 2.6 1,00 [4]

iIndex between =0.5 and +0.5 iz balanced

wa l;er s
Over +0.5 is scale forming.
w -0.5% is corrosive.
ey: = te t a
CF = o] £
AF = init acto

(10) remains as proposed,

AUTH: Sec. 50-53-103, MCA
IMP: Sec, 50-53-107 and 50-53-115, MCA

6. 5 OPERATIO AN (1) An
accurate repert record showing the daily operation of the
swimming pool or spa shall must be maintained at the facility.

This repert—shall record must include information regarding the
sanitation and safety aspects of the pool or spa, including but

not limited to disinfectant residuals, pH, tetal—alkalinity;
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combined chlorine, cvanuric acid, water temperature, maintenance
records, and bather load. ALL SANITATION AND SAFETY ASPECT

ST CONDUCTED IF APPRO. [0] 00 O
[0 ON. _WHERE CO CcT sanitatic safet
C s CLUDING S G [&

CYANURIC ACID AS A CHLORINE STABILIZER, These reperts—shall
records must be kept on file for 6 g4 12 months for review by
the regulatory authority. The swimmi 00 a t fu
copi o e records to e _de| e t ‘s
reguest,

(2) through (7) remain as proposed.

(8) 6&pa—poeols—shall Spas must be drained, amrd thoroughly
cleaned weekly, and sanitized every—72-—houre-USING ANY OF THE

S 8) (g C
[o] E SANITAR S S S C 5
SPECIFIED IN ARM 16.10.1523(1):
W ; OR
E SS0LV, oV

= OF DAYS
(9) through (10) remain as proposed.

AUTH: Sec. 50-53-103, MCA
IMP: Sec., 50-53-106 and 50-53-107, MCA

16.10.1524 _SAFETY (1) Gwimming ct s sign

QL_EiQDENJLﬁt be COnSDlCUQuSly pos gg g; zg;x pool and spa

swimn*hq*peek—ef*ﬂpa~eta€*ﬂq :ggglgsgg_jaLjiu;L_Anuijmg:mgng
include the following words or words of substantially the same
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prohibited+1"OFFENSIVE OR UNSANITARY BEHAVIOR IS PROHIBITER."
(1) (c) through (1) (f) remain as proposed but are
renumbered (1) (b) through (1) (e).
(2) through (3) remain as proposed.

25(4) An individual certified in cardiopulmonary
resuscitation ehall mpust be on the premises at all times.
jes o R ertification sh e BE 5 o —g :

AUTH: 50-53-103, MCA

IMP: 50-53-107 and 50-53-115, MCA

0. P N (1) remains the
same.

(2) Every publjcly owned public swimming pool shal: pust
have a trained lifeqguard or lifequards in complete charge of
bathing facilities who shall have authority to enforce all rules
of safety. The number of lifeguards shall must be based on one
per 2,000 square feet of pool area or fraction thereof, with a
minimum of one lifeguard at all public pools regardless of size,
Lifeguards shall must be currently €rained CERTIFIED in American
Red Cross methods of first aid and water safety or its
equivalent. Each lifeguard sha}l must be at least 16—15 years
of age. Lifeguards shall be on duty at all times when a
swimming pool or bathing place is open for use by the bathers.

(3) through (6) remain as proposed.
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AUTH: 50-53-103, MCA
IMP: 50-53-107, MCA

0 7 HO SPRINGS Q0LS W- (18]
SPRINGS POOLS (1) through (2)(a) remain as proposed.

us CA AS CLOSE TO INLET 08, LE OR_PLACED

WHERE IT WILL ACCURATELY READ POOL TEMPERATURE. THE department
i i om t i e
an applicant who can demonstrate ip a written application to the
department that the water temperatuye can be accurately measured
i ethod i . P

t t) eviati does not have t otept i ad se
e effects. To be eligi jati [s) e

i t ometer requirement, the licant st submit to the
department as part of its application a plapn that describes the
alternative method that accurately measyres the water

temperature.
U uest by the t 0ol O 6]

S es fo c i t
h investigatjons t ve
greater than 8 hours, the provisions of (3)(c¢)(i) below are npot
met, or the pool is a flow-through hot springs pool that does
not utjlize the alterpative of chemigal disinfection but has not

ane and_saniti
(d) remains as proposed.
(3) _Every flow-through hot springs poeol mpust comply with
t! o wing:
(a) Each such pool must copply with the provisions of
1 0 03 rough ARM 16.10,1507; ARM 16.10,1510 throuah
ARM 16,10.1511; ARM 16.10.1515; ARM 16.10,31517(1) and (3); ARM
6.10,15 1 H 6,10.
: .10 21 : (1] 7).
and _(9); ARM 16.10.1523 through ARM 16.10,1526; apd ARM
0. ough ARM 16.10.1531

(b} The temperature of a pool or spa used primarily for
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s i a [e] c 106° F, and the te
i inmi o ce ° W

(3) (e) remains as proposed.

(£} A FLOW-THROUGH HOT SPRINGS POOL, MAY SUBMIT TQ THE

DEPARTMENT IN WRITING A STANDARD OPERATING PLAN WHICH PROPOSES
HOW o) T S

6.10 7 SING AL ATIV M QD DS
A [o us EMON N ST ARD QP NG

(4) remains as proposed.

AUTH: Sec, 50-53-103, MCA
IMP: Sec. 50-53-107 and 50-53-115, MCA

4. In response to comments received from the public,
the department has amended rule 16.10.1516, although it was not
proposed to be amended in the first notice. The amendment to
the rule will benefit the public and will allow facilities some
latitude in meeting requirements. The department feels the
amendment is not significant enocugh to require additional
public notification. The rule is amended as follows:
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16.10.1516 PIPING SYSTEM (1) (a) through (f) remain the

same.
ing syst 8
u jo j irection of flow_arrows e e e

ideptification method alternative to coler coding.

AUTH: Sec. 50-53-103, MCA
IMP: Sec. 50-53-107, MCA

5. The department received muleiple written and oral
comments on the proposed rules. The comments are summarized and
responded to below.

GENERAL COMMENTS

COMMENT #]1: One commentor noted that Section 50-53-115 (Special
requirements for flow-through hot springs pools), MCA, had not
been cited for any rules, where applicable, as the rulemaking
authority for the rule and/or as the implemented statute for the
rule.

RESPONSE: The department agrees with the commentor and has
amended the affected rules to reflect Section 50-53-115, MCA, as
the implemented statute.

COMMENT #2: One commentor noted that Section 50-53-103(2), MCA,
states that any rule relating to the design, construction,
reconstruction, alteration, conversion, repair, inspection or
use of buildings or installation of equipment in buildings is
effective only when it has been adopted by the department of
commerce as part of the state building code, and asked if the
department had made a determination as to whether any of the
proposed rule amendments related to the above gpecified listing
of subjects.

RESPONSE; The department acknowledges that the additions to ARM
16.10.1503(a) (previously proposed to be a part of ARM
16.10.1507) relate to the subjects specified in Section 50-53-
103(2), MCA. The Department of Commerce has reviewed the
proposed rules and has agreed to include the requirements
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contained in ARM 16.10.1503(a) in the state building code. This
subsection will not be effective until the Department of
Commerce has complied with 50-60-204, MCA.

COMMENT #£3: One commentor voiced concern that the proposed rule
changes would generally place more enforcement responsibilities
upon the operators, particularly the sign requirements.

RESPONSE; Sections 50-53-106 and 50-53-107, MCA, establish that
each person operating a public swimming pool or public bathing
place must operate the pool or public bathing place in a
sanitary and safe manner and establishes sanitary, healthful,
and safe public swimming pool and public bathing place
provisions. The amended rules reflect public health and safety
requirements that must be addressed by the operator in his or
her operation. Responsibility for the operation of the public
swimming pool or public bathing place rests with the operator of
that facility.

COMMENT #4: One commentor questioned the department’s authority
to adopt administrative rules regulating businesses that operate
public bathing places.

RESPONSE: Section 50-53-103, MCA, authorizes the department to
adopt rules relating to the operation of public swimming pools
and public bathing places, including adopting rules setting
standards to ensure sanitation and safety in public swimming
pools and public bathing places to assure public health and
safety and rules relating to the licensing of operators of
public swimming pools and public bathing places.

COMMENT #5: one commentor questioned whether the department
gave appropriate rulemaking notice to all public bathing places
regulated by Title 50, Chapter 53, MCA.

RESPONSE: The department mailed a copy of the public swimming
pool and public bathing places notice of rulemaking to all
operations that are regulated or licensed under the authority of
Title 50, chapter 53, MCA.
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ARM 16.10.1501 PURPOSE-APPLICABILITY

COMMENT #63 One commentor suggested that the costs of any
maintenance or construction required by a public swimming pool
or spa to meet the requirements of ARM 16.10.1513 because of the
removal of the "grandfather" provision in ARM 16.10.1501(3)
should be paid by the department. Further, the commentor was
concerned that removal of the "grandfather" provision from ARM
16.10.1501(3) violated a facility’s rights under the U.S.
Constitution and conflicted with the provisions of Senate Bill
400 during the 1995 legislative session.

RESPONSE: Upon consideration, the department disagrees with the
comments posed in Comment #6. The department has very carefully
assessed the subject areas that fall within the protection of
public health and safety and has limited its rules accordingly.
The department has removed the “grandfather" provision in ARM
16.10.1501(3) regarding the requirement that a public swimming
pool or spa meet construction and operating standards for
chlorine gas production equipment, based on the serious risk
posed to public health and safety where chlorine gas is not
regulated according to the standards in ARM 16.10.1513. The
department does not assume financial liability for the costs
incurred by public bathing place operators in meeting the
minimum health and safety requirements established by these
rules. Removal of the "grandfather" provision does not violate
a facility’s rights under the U.S. constitution nor dees its
removal conflict with Senate Bill 400. (SB 400, Chapter 155,
Laws of Montana, 1995, is codified at 50-53-115, MCA.) 1If a
flow-through hot springs pool meets the operating standards of
Senate Bill 400, it is not required to chlorinate. If a flow-
through hot springs pool does not meet the operating standards
of Senate Bill 400, it is not a flow-through hot springs pool
and may reguire disinfection.

COMMENT #7; One commentor questioned whether the removal of the
"grandfather" provision from chlorine gas production
construction and operation requirements affected the
requirements and approval process for other types of
disinfection systems.
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RESPONSE: The removal of the "grandfather" provision does not
affect the requirements of ARM 16.10.1501(3) and ARM 16.10.1503
which require plan review approval for any new construction,
remodeling, or alteration of systems. Thig applies to all
public bathing places and does not exempt any facility from plan
review by type of disinfection system. Any pool or spa which is
remodeled must conform to the requirements of this subchapter
and will need review and written approval, including approval of
its disinfection system.

16,30.15 S
COMMENT #8: One commentor was concerned that all flow-through

hot springs pools cannot meet the definition requirements of ARM
16,10.1502(7) and will have difficulty meeting operation
standards.

RESPONSE: The department acknowledges that some public swimming
pools that call their pool a "flow-through hot springs pool" do
not meet the standards for that type of pool as established by
Senate Bill 400. The definition in ARM 16.10.1502(8) and the
requirements in ARM 16.10.1527(1) address standards for hot
springs pools which do not meet the standards for flow-through
hot springs pools.

COMMENT #9: One commentor stated the department should define
the term "oxidation reduction potential (ORP)" as it is used in
ARM 16.10.1518(6).

RESPONSE: Upon consideration, the department agrees with the
commentor and has added a definition for ™ORP"™ in ARM
16.10.1502(10).

[of : One commentor raised the issue that ARM
16.10.1522(9) regarding water alkalinity did not adequately
address all factors pertaining to balanced water.

RESPONSE: Upon consideration, the department agrees with the
commentor and has expanded ARM 16.10.1522(9) to include a
saturation index, which is defined in ARM 16.10.1502(13).
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0.1503 VIEW OF P S

COMMENT #£11: One commentor asked the department to explain what
types of pools are considered large or complex facilities for
purposes of ARM 16.10.1503(4), and one commentor requested the
department to restore the original wording.

RESPONSE: School, city or county pools were listed in ARM
16.10.1503(4) as examples of types of pools which are considered
large or complex facilities. The use of "such as" in the
amended text versus "e.g." used in the original text, is a
language structure change to provide maximum clarification.

6 - REQUIREMENTS, DE S S

COMMENT _#12; One commentor asked why "shall" used in the
original text, was changed to "must" in the amended text.

RESPONSE: The change implements administrative rule language
format.

COMMENT #13: Several commentors objected to proposed standards
to establish minimum pool and spa square feet for anticipated
bather loads. This was perceived as setting maximum pool and
spa bather use numbers per pool or spa and setting an operating
compliance standard if peak pool or spa bather loads exceeded
the pool or spa design and construction standards. Oone
commentor felt this change was not required by passage of Senate
Bill 400 in the 1995 Legislative Session. One commentor stated
the bather load standards were not a problem from a construction
view. One commentor stated the anticipated bather load
standards did not adequately address the differences between
indoor and outdoor pools and specialty pools.

RESPONSE: The department has amended ARM 16.10.1507 by moving
that part of subsection (1) of ARM 16.10.1507 which pertains to
standards for minimum pool and spa square feet for anticipated
bather loads to ARM 16.10.1503(1)(a) to clarify that those
requirements are design and construction standards. The
department further amended ARM 16.10.1503(2) by adding a new
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subsection (f) which requires the facility to submit, as part of
its plans and specifications, construction and design details
related to anticipated bather load of the pool or spa. The
proposal for bather load capacity design and construction
standards addresses plan review issues, which impact on public
health and safety, and do not represent changes to the
administrative rules to implement Senate Bill 400,
Recirculation systems for pools and spas are designed based on
the volume of water in the pool and bather load. The department
proposed the design and construction standards so that swimming
pools and gpas generally operated within the parameterg of the
anticipated bather load capacity do not overload recirculation
system filters and chlorinators. The department has further
amended ARM 16.10.1503(1) (a) to include a bather load standard
for outdoor pools that is separate from indoor pools or spas.
Since wading, diving, or plunge pools have a variety of design
issues which must be addressed, anticipated bather load capacity
for these types of pools would be addressed on an individual
basis during the plan review process.

COMMENT __#14: Two commentors agreed with the department’s
provision for a deviation request to allow for pool deck
carpeting, although one commentor felt it could be more simply
stated.

RESPONSE: The department has reviewed the deviation procedure
in ARM 16.10.1507(2)(d) and has retained the language as
proposed by the department, As use of deck carpeting is nhot the
standard, the applicant submitting a deviation request must meet
the specific requirements delineated in ARM 16.10.1507(2) (d), to
show that public health and safety can be maintained with, and
no reasonable alternative exists to, the use of deck carpeting.

16.10.1512 RECIRCULATION SYSTEM

COMMENT _#£15; One commentor suggested that "make up" water
conflicts with existing plumbing codes, as a direct connection
is not permitted.

RESPONSE: The department has reviewed this comment and does nhot
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agree that "make up" water conflicts with existing plumbing
codes. "Make up" water is fresh water added to the pool from a
municipal water supply or a well. The fill line is required to
be protected by either an air gap or back-flow preventor. This
requirement complies with existing plumbing codes.

0. 6 PIPING SYSTEM

COMMENT #16: Two commentors stated the piping color codes are
confusing because some of them conflict with OSHA color standard
identities.

RESPONSE: The department agrees that some of the color codes in
the existing rules conflict with OSHA color standard identities.
However, if the department changes the color codes, this may
create difficulties for existing facilities. Therefore, the
department has amended ARM 16.10.1516(1) to allow a facility to
use lahels with pipe function and direction of flow arrows as an
acceptable pipe identification method alternative to the use of
color coding.

ES G AN S

COMMENT #17: Two commentors stated that test kits are not
available which record within 0.1 ppm.

RESPONSE; The language in ARM 16.10.1518(3) states the test kit
"gtandards” must be accurate within plus or minus 0.1 ppm, not
that the test have 0.1 ppm readings.

COMMENT _#18; Two commentors stated the department’s ORP
standards should have an adjusted upper range for pH and free
chlorine factors. One commentor stated that ORP should be
utilized as an additional water quality diagnostic tool but not
as a replacement test for DPD testing.

RESPONSE: With respect to the first comment, ORP is a hew
methodology for determining sanitizer effectiveness and as it is
not in common wusage, the department has amended ARM
16.10.1518(6) to state only a minimum standard and a preferred
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standard for ORP test levels. Currently, no one upper standard
limit has been determined as the maximum acceptable oxidation
reduction potential. With respect to the second comment, the
department agrees with the commentor, and has further amended
ARM 16.10.1518(6) to reflect use of the ORP as an additional but
not replacement water quality diagnostic test.

COMMENT_#19: Many commentors requested the department to reduce
the proposed residual chlorine and pH four hour testing
frequency and water temperature hourly testing freguency
requirements in ARM 16.10.1518(7) and (8). The commentors
stated that residual chlorine, pH, and water temperatures vary
little when water recirculation systems and chemical water
quality are properly adjusted and operated. They stated that
the proposed testing frequencies were unreasonable and
burdensome to the operators based upon labor costs and minimal
reduction in the risk to public health. One commentor stated
that chlorine, pH and temperature measurements should be
performed as often as necessary to ensure the water safety and
sanitation standards are met.

RESPONSE: Upon consideration, the department agrees with the
commentors as their comments relate to the mandatory testing
frequency delineated in ARM 16.10.1518(7) and (8) and has
accordingly, deleted ARM 16.10.1518(7) and (8). However, the
department believes that it is reasonable and necessary for each
public swimming pool and spa to maintain daily sanitation and
safety aspect records of each pool or spa and retains the
proposed language in ARM 16.10.1523(1) which requires certain
specified tests to be performed and recorded twice daily. ARM
16.10.1523(1) does not designate the specific time that the
twice dajly tests are to be taken and recorded, thus allowing
the operator to determine the most reasonable and useful time
for performing the sanitation and safety aspect tests for their
operation. Further, the department has amended ARM
16.10.1523(1) to require that the twice daily testing frequency
be conducted "more frequently if required to ensure that water
safety and sanitation standards are met" recognizing that
adjusting water quality increases necessary testing frequency.
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COMMENT #20: One commentor stated that the department should
require that an easily readable thermometer be available in the
pool for users to read and that signs should be required stating
the maximum allowable pool temperature.

RESPONSE: The department has reviewed the comment and after
consideration, declines to amend the rule due to concerns of
thermometer breakage and comments that proposed sign
requirements are already too extensive.

COMMENT #21: One commentor was concerned that the usefulness of
pH and disinfection residuals would be diminished by bather
overload.

RESPONSE: The department agrees with the commentor and has
amended ARM 16.10.1523(8) to delineate three different wmethods
which can be utilized to determine the fregquency for cleaning
spas.

COMMENT #22: One commentor asked why the testing frequency was
increased in ARM 16.10.1518(7) and (8).

RESPONSE: The department increased the proposed testing
frequencies to reflect recommendations by the National Swimming
Pool Foundation. Please refer to the department’s response to
Comment #19, in which the department deleted 16.10.1518(7) and

(8).
OGICAL

COMMENT #23: Two commentors suggested that superchlorination is
not required when a combination ozone and bromine disinfection
system is in use for spas. One commentor stated a properly
sized ozonator will provide shock level treatment to the water
on a continuous basis. Oone commentor stated that
superchlorination of spas is performed on an as needed basis as
opposed to daily.

RESPONSE: The department agrees with the commentors, and has
amended ARM 16.10.1522(3) to exc¢lude spas using a combination
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ozone and bromine disinfection system from superchlorination
requirements and to delete "daily" from the spa
superchlorination requirement.

COMMENT #24: One commentor stated they disagreed with the
increased chlorine residual range in ARM 16.10.1522(3).

RESPONSE: After consideration, the department declines to
decrease the chlorine residual range in ARM 16.10.1522(3) based
on new national standards in progress which are changing the
upper limit of chlorine residual to 5.0 ppm in pools,

COMMENT #25: One commentor felt this rule should be worded to
exempt flow-through hot springs pools from disinfection
requirements.

RESPQNSE: Flow-through hot springs pools do not require pool or
spa disinfection unless the standards identified in Section 50-
$3-115(4), MCA, are not met.

COMMENT #26: One commentor asked if the use of ozone as a
disinfectant still requires approval in ARM 16.10.1522(5).

RESPONSE: The use of any disinfectant method for new
construction or remodeled pools or spas must be approved through
the plan review approval process in ARM 16.10.1503, Existing
pools must have disinfectant methods other than chlorine
approved by the department as required by ARM 16.10.1522(S§).
Ozone would therefore require approval by the department as a
disinfectant prior to its use.

co 7: With respect to the upper pH limit of 7.2
established in ARM 16.10.1522(8), one commenhtor stated that
there are indications in the industry that 8.2 can be the upper
pH limit without adverse affect.

RESPONSE: Upon consideration, the department declines to
increase the upper pH limit to 8.2. The pH of swimming pool
water must be kept slightly above 7.0 and must not exceed 7.8
because of the pH level of human body fluids. Pool water
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maintained between 7.2 and 7.6 provides the best conditions for
precipitations of flocculants on conventional sand filters and
for effectiveness of chlorine as a bactericide.

COMMENT #28: One commentor was concerned that existing language
in ARM 16.10.1522(9) concerning total alkalinity did not
adequately address all the factors necessary to achieve balanced
water. One commentor asked why the department regulated
alkalinity and why a standard of 80 ppm was chosen.

RESPONSE: The department agrees with the first commentor that
total alkalinity standards must be expanded to include
alkalinity 1levels specific for different types of pool
construction materials and types of pools and accordingly, has
amended ARM 16.10.1522(9). A saturation index has been inserted
in ARM 16.10.1522(9)(c) which includes factors for pH,
temperature, calcium hardness and total alkalinity. ARM
16.10.1502 has been amended to add a definition in ARM
16.10.1502(13) for saturation index. The frequency for water
chemical balance tests, as determined by the saturation index,
are weekly as stated in ARM 16.10.1523(9) (a); therefore, total
alkalinity has been deleted from ARM 16.10.1523(1) as a required
twice daily sanitation and safety aspect test. With respect to
the second comment, total alkalinity is a measure of the pH
buffering capacity or the water’s resistance to a change in pH.
Total alkalinity and pH balance must be achieved to ensure that
water quality standards are met. A minimum alkalinity level of
80 ppm is necessary as a buffer to stabilize the pH level.

3 I CL, NG [

COMMENT #29: One commentor requested the department to explain
the purpose of ARM 16.10.1523(1).

RESPONSE: The intent of ARM 16.10.1523(1) is to establish a
method for public swimming pool and spa operators to monitor and
verify that public bathing place operation, cleaning, and
maintenance standards are met to ensure public health and safety
as authorized by 50-53-103, MCA,
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COMMENT #30: With respect to ARM 16.10.1523(1), one commentor
stated that a cyanuric acid screen isn‘t applicable to a spa and
that alkalinity testing is not necessarily performed twice
daily. One commentor asked whether cyanuric acid tests must be
performed daily.

RESPONSE: The department disagrees with the first commentor’s
statement about the applicability of a cyanuric acid screen to
spas. Cyanuric acid is used either as a separate additive or as
an incorporated additive into stabilized chlorine compounds for
swimming pools or spas which are exposed to sunlight. Although
economics usually deter use of cyanuric acid in either indoor or
outdoor spas, its use is not prohibited. The department has
amended ARM 16.10.1523(1) to reflect generally, that the
specified sanitation and safety aspects tests must be conducted
if appropriate for the type of pool or spa operation. With
respect to the second comment, the department has added a
separate statement in ARM 16.10.1523(1) which requires cyanuric
acid residual tests to be performed weekly or as frequently as
necessary to ensure water safety and sanitation standards are
met. The department deleted total alkalinity from the list as
it is addressed in the amended language of ARM 16.10.1522(9).

[al0] : Three commentors asked why the department
increased record retention time jin ARM 16.10.1523(1) and felt 24
months of record keeping was burdensome. One commentor felt the
24 month record retention was not an issue. One commentor asked
if the department has a recommended daily testing log for record
keeping. Another commentor asked whether electronic sensors
could be used to test for water requirements.

RESPONSE: The department increased record retention time to
assure availlability of records for review during facility
inspections due to seasonal facility operations and random
inspection frequencies. Upon consideration of the comments, the
department has amended ARM 16.10.1523(1) to decrease the record
keeping retention time from 24 months to 12 months thereby
reducing operation burden yet meeting facility inspection record
review needs. The department does have a model daily record
keeping log which is available to all public swimmihg pools and
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spas for use; however, use of this particular form is not
required if the public swimming pool or spa has an alternative
method that is approved for recording all testing requirements.
Electronic sensors may be utilized to test water for different
requirements, but those systems should have recording devices
attached to those probes to chart or record those results for
reviewing by the regulatory authority.

COMMENT #32: Many commentors suggested that increasing spa
draining and cleaning frequency from once weekly to every 72
hours in ARM 16.10.1523(8) was not practical based upon: 1) the
difficulty in readjusting the spa chemical water quality; 2)
the increased labor allocation; 3) the consumption of at least
twice as much water volume; and 4) the minimal improvement of
water quality and spa cleanliness to the public. Also, one
commentor stated that there is a direct relationship between
bather 1load and the ability of a spa recirculation and
disinfection system to “recover" sanitary water quality.

ONSE: The department agrees with the commentors and has
amended ARM 16.10.1523(8) to restore the weekly testing
frequency as one of three allowable methods to determine when
apas should be completely drained, cleaned, and sanitized. The
sanitizing step of the process has been separately identified
from cleaning to clarify that the spa surfaces require an
effective surface disinfection step after removal of spa surface
buildup by a detergent. ARM 16.10.1523(8) applies to all public
spas that are not defined as a "flow-through hot springs pool"
in ARM 16.10.1502(7).

COMMENT #33: Four commentors requested the department to delete
ARM 16.10.1523(9) stating a visible clock for spas was
intrusive, defeated the purpose of guest relaxation in public
accommodations, and created operator liability issues. One
commentor stated a clock was not necessary as each individual’s
total time in a pool would be based upon that individual’s heat

tolerance, not watching a clock. It was noted that medical
warning signs would be posted and all users would be either
adults or children under adult supervision. One commentor

stated use of a timer delay could be installed to require the
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spa user to physically exit the spa.

RESPONSE: The department has considered the comments and elects
to retain the visible clock requirement in ARM 16.10.1523(9)
because spa users need to determine the length of their use for
medical safety reasohs including potential heat stroke risks.
The department did not include the requirement for a timer delay
because it only addresses the exiting of the spa by one person,
not group usage.

COMMENT #34: With respect to ARM 15.10.1523(10), one commentor
felt department staff was not knowledgeable concerning good pool
operation and felt this provision would be utilized to harass
pool operators. One commentor was concerned this provision
would necessitate mandatory knowledge tests.

RESPONSE: Section 50-53-103(1) (a), MCA, requires the department
to adopt rules which set standards to ensure sanitation and
safety in public bathing places to protect public health and
safety. The department does not adopt rules, nhor does it
utilize rules, for the purpose of harassment. In order for a
public bathing place to bhe operated in a sanitary and safe
manner, it is necessary that the operator be knowledgeable
concerning sanitary and safety practices in their daily
establishment operations. However, that knowledge can be
obtained through a number of methods and does not necessitate
mandatory operator training and testing requirements.

COMMEN 35; One commentor stated there should be different
sanitary and operating standard concerns for spas which are
located in private or quest rooms as opposed to spas which are
located in° a common guest access area. One commentor
representing a condominium association recommended the
department adopt a general policy allowing variations to the
rules because of the 1nd1v1dua1 nature of all public swimming
pool or spa operations.

RESPONSE: The department has not added a special provision for
spa operation and maintenance requirements for spas located in
private or guest rooms as this issue was not addressed in this
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rulemaking notice, and therefore did not receive adequate public
comment. Although there are individual differences between all
public swimming pool and spa operations, they must be maintained
in a sanitary, healthful, and safe manner and meet the minimum
standards established in the these rules.

16.10,1524 SAFETY

COMMENT #36: Several commentors stated the sign requirements in
ARM 16.10.1524(2) and (3) were well intended but numerous and
extensive, creating difficult to read signs and imposing
additional costs upon facilities to reformat their existing
signs. It was suggested the department review these sections
and scale down the proposed changes. One commentor asked who
determines what are words of substantial meaning. Several
commentors were concerned that the proposed language in ARM
16.10.1524 would necessitate that existing signs would require
replacement if they did not contain the exact language as
amended in this section or if the letters were not the exact
height as designated.

RESPONSE: When the department reviewed public swimming pocl or
spa sign requirements, the sign information was categorized into
three sections, based upon the specific public health and safety
information needed while using a particular type of facility.
The signs in ARM 16.10.1524(1) are safety conduct warnings which
are applicable to all types of swimming pool or spa facilities.
The signs in ARM 16.10.1524(2) are medical safety warnings which
are applicable to all warm water pools and spas that have water
temperature of 100 °F or above. The signs in ARM 16.10.1524(3)
are applicable to privately owned public swimming pools which
are not lifequarded, meeting the requirement of Section 50-53-
107(2), MCA, and addresses the issues of nonswimmers and
children under age 14 in nonlifeguarded pools. ARM
16.10.1524(3) is not a new provision to these rules and has been
moved from ARM 16.10.1525(3) to ARM 16.10.1524(3) to consolidate
the sign language requirements, where possible.

The department was also concerned that the proposed sign
language redquirements in ARM 16.10.1524 were extensive and had
the potential to impose additional costs upon facilities to
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reformat their existing signs. Based on this concern, the
department purposely proposed in ARM 16.10.1524(1) and ARM
16.10.1524(2) that the signs include the stated words "or words
of substantially the same meaning." If there is a question by
either the pool or spa operator or a local health department
concerning whether the language on an existing sign meets the
"words of substantially the same meaning" requirements of either
ARM 16.10.1524(1) or ARM 16.10.1524(2), then the department will
make that determination.

Concerning ARM 16.10.1524(2), the department has declined
to amend this subsection as the information noted therein is
essential to ensure the medical safety and health of users of
the pool or gpa. The department will review any commercial sign
submitted by a pool or spa operator to determine if the sign
meets the requirements of ARM 16.10.1524(2).

Concerning ARM 16.10.1524(3), the department stated the
exact language and lettering size. If there is a question by
either a pool or spa operator or a local health department
concerning whether an existing sign meets the requirements of
ARM 16.10.1524(3), the department will make that determination.

CO; 73 Several commentors were concerned about the
reguirement in ARM 16.10.1524(1)(a) that signs reflect the
prohibition "No person is allowed in the pool alone."

RESPONSE: ARM 16.10.1524(1) (a) was proposed to address
potential drowning and injury safety concerns that are increased
when an individual swims alone. Upon consideration of the
comments, the department agrees that this issue has already been
adequately addressed by ARM 16.10.1524(3). ARM 16.10.1524(3)
requires sign language that nonswimmers and children under the
age of 14 should not use the pool without a responsible adult in
attendance for nonlifeguarded privately owned public swimming
pools. The department is deleting ARM 16.10.1524(1) (a) as not
necessary for those pools which are lifequarded. In response
to the public lodging industry concerns, ARM 16.10.1524(3)
continues to allow adult swimmers to swim alone in a privately
owned public swimming pool.

COMMENT #38: One commentor stated that the sign language in ARM
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16,.10.1524(1) (k) listing offensive behavior was not appropriate
for spas, was offensive to the publi¢, and not inclusive of all
unsanitary behaviors.

RESPONSE: Upon consideration, the department has amended ARM
16,10.1524(1) (b) to read "Offensive or unsanitary behavior is
prohibited."

COMMENT #39: Several commentors were concerned that the safety
conduct signs required by ARM 16.10.1524(1)(e) and (f) and ARM
16.10.1524(2) (a) were not enforceable and increased owner
liability.

RESPONSE; Upon consideration, the department declines to amend
the safety conduct signs required by ARM 16.10.1524(1) (e) and
(f) and ARM 16.10.1524(2)(a) based upon the need to notify
swimmers that certain conduct can adversely affect their health
and safety in public swimming pools and spas. The smoking
restriction in ARM 16.10.1524(e) in the swimming and bathing
area has been an existing safety conduct sign requirement since
June 28, 1985. The sign requirement in ARM 16.10.1524(f)
prohibiting alcohol, food, or gum in or near the pool notifies
the public of the existing provision of ARM 16.10.1530(1) which
has been effective since June 28, 1985. As many Montana
drowning deaths in spas have been associated with the
consumption of intoxicating liquor or drugs, the medical safety
warning required in ARM 16.10.1524(2)(a) is deemed appropriate.

COMMENT #40Q: One commentor questioned the requirement in ARM
16.10.1524 (2) (c) that restricted children under the age of 5
from using the spa; another commentor noted that parents would
be offended by this restriction. One commentor asked the
department whether the 15 minute time warning for adult spa
users was per hour or per day.

RESPONSE: Upon consideration, the department has declined to
delete the requirement that restricts children under the age of
5 years from using the spa. Children under the age of 5 years
have small bodies with a small percentage of skin to surface
area. They are unable to dissipate heat buildup from elevated
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spa temperatures as easily as adults and have a higher risk of
experiencing heat stroke which can cause permanent consequences,
including brain damage or death. Parents have a safety
responsibility for their minor children and need to be informed
about the serious medical consequences which can be caused by
their child’s exposure to very warm water. The 15 minute time
warning is to limit the effects of heat stress on an adult’s
body and to allow the body to cool to normal temperature. The
time warning is not strictly applied on either a per hour or a
per day basis, as individuals make that decision for themselves
as an informed choice.

COMMENT #41: One commentor was concerned about the requirement
in ARM 16.10.1524(4) of posting CPR certificates and operating
licenses in a moist indoor atmosphere and one commentor asked
where CPR records should be kept.

RESPONSE: ARM 16.10.1524(4) has been amended to c¢larify that
copies of CPR certification must be kept on the pool premises as
verification that statutory CPR certification requirements for
privately owned public pools have been met. ARM 16.10.1524(4)
does not require that the CPR certifications be posted for
public viewing; that is an operator choice.

COMMENT #42: One commentor stated that if the pool or spa is
not licensed as a public bathing place, the sign should state
that the spa or pool is not licensed as a public bathing place
and is not for the use of guests. One commentor stated it is
difficult for privately owned public swimming pools to have a
CPR certified person on the premises.

RESPONSE: Upon consideration, the department agrees with the
commentor’s concerns about public swimming pools and spas which
are not licensed. Accordingly, the department has amended ARM
16.10.1524 to include a new subsection (6) which requires that
a public swimming pool or spa required to obtain a license under
the authority of Title 50, chapter 53, MCA, but which has not
acquired a license, post public notification of nonlicensure
status and nonaccessibility to the public. The CPR trained
person on premises requirement for privately owned public pools
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is a statutory requirement in Section 50-53-107, MCA.

COMMENT #43: Three commentors voiced concern about the
requirement in ARM 16.10.1524(6) that a telephone be located
within 100 feet of the pool or spa indicating that the telephone
would be of gquestionable value, difficult to maintain, and
create operator liability issues.

() : Upon consideration, the department acknowledges
industry concerns of maintaining functional telephone access by
the poolside and accordingly, has deleted ARM 16.10.1524(6).
Industry has stated their willingness to respond to emergency
situations by utilizing telephones located in management offices
and through their on premises CPR trained personnel.

16,10,1525 EQUIPMENT AND PERSONNEL

COMMENT #44: Two commentors requested the department amend ARM
16.10.1525(2) to allow more flexibility in determining the
number and location of lifeguards.

RESPONSE: Upon consideration, the department declines to amend
ARM 16.10.1524(2) to allow more flexibility in determining the
number and location of lifeguards. The public health and safety
of swimmers requires that the exact numbers and locations of
lifeguards be established by rule.

COMMENT _#£45: One commentor recommended replacing the word
“training” with the word "certification" for CPR requirements
and lowering the lifeguard age to 15 years,

RESPONSE: Upon consideration, the department agrees with the
commentor and accordingly, amends ARM 16.10.1524(2) to reflect
the word "certified" and the minimum lifeguard age of 15.

COMMENT #46: One commentor stated a public swimming pool or spa
should not be required to have a backboard in ARM 16.10.1525(5),
as only Emergency Medical Technicians can use the board.

RESPONSE: Upon consideration, the departwent declines to delete
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the requirement in ARM 16.10.1525(5) of a backboard for a public
swimming pool or spa. Some types of pool emergencies might
require the on premises personnel to respond with a backboard
(for example, to prevent the drowning of an injured swimmer)
before an Emergency Medical Technician could arrive. As Montana
develops a statewide injury control program, the on premises
safety equipment requirements will be reviewed on an ongoing
basis.

16 526 SEASE CONTRO
COMMENT #£47: One commentor stated the department should remove

the bather inspection requirement in ARM 16.10.1526,

RESPONSE: Upon consideration, the department declines to delete
the bather inspection requirement in ARM 16.10.1526. It is the
operator’s responsibility to make reasonable effort to monitor
bathers for open lesions and sores and prohibit them from
entering the swimming pool. Swimming pool water must be
maintained as safe as possible for the general public.

COMMENT #48: Two commentors suggested deleting the requirement
in ARM 16.10.1526(2) that a bather use warm water and socap for
a cleansing shower before entering a pool or spa because it is
impossible to monitor compliance.

RESPONSE: Upon consideration, the department declines to delete
the warm water and soap requirement in ARM 16.10.1526(2) asg
dirt, bacteria, body oils, etc. decrease the effectiveness of a
pool or spa’s recirculation or disinfection system.

7 W O G 00

COMMENT #£49; One commentor voiced concern that the proposed
amendments to ARM 16.10.1527 do not implement the intent of
Senate Bill 400 in the 1995 lLegislative Session.

RESPONSE: Upon consideration, the department disagrees with the
commentor. The standards established for flow-through hot
springs pools in Senate Bill 400, Section 50-53-115, MCA, were
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very specific and are implemented through the definition in ARM
16.10.1502(7) and the amendments to ARM 16.10.1527.

COMMENT ., #50; Two commentors stated the flow meter required by
ARM 16.10.1527(2) (a) served no purpose for a flow-through hot
springs pool or that the flow rate could be determined by
alternative methods.

RESPONSE: The requirement for a flow meter is retained as the
standard to determine if a flow-through hot springs pool or spa
meets the required turnover time. As established in ARM
16.10.1527(2) (a), the department may allow a deviation from the
use of an accurate flow indicator by an applicant who
demonstrates in a written application to the department that the
water volume exchange turn over rate from the pool can be
accurately measured by an alternative method.

COMMENT #51: Two commentors stated the in line thermometer
required by ARM 16.10.1%27(2) (b) served no purpose for a flow-
through hot springs poecl due to time and volume factors for
dissipation of heat.

RESPONSE; The department has retained the requirement for an
in line thermometer as the standard to determine if a flow-
through hot springs pool or spa meets the reguired temperature
requirements. As established in ARM 16.10.1527(2)(bh), the
department may allow a deviation from the use of an in 1line
thermometer by an applicant who demonstrates in a written
application to the department that the water temperature can be
accurately measured by an alternative method.

COMMENT #52: With respect to ARM 16.10.1527(2)(b), one
commentor suggested the in line thermometer location should be
specified at the water inlet to gauge the highest incoming water
temperature.

RESPONSE: Upon consideration, the department agrees with the

commentor and accordingly, has amended ARM 16.10.1527(2) (b) to
specify the location of the temperature probe.
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[a(s] 53: Several commentors stated the water testing
requirements in ARM 16.10.1527(2)(c) «conflict with the
provisions of Senate Bill 400. One commentor requested that the
department clarify when water sampling requirements in ARM
16.10.1527(2) (¢) must be met.

RESPONSE: The department disagrees with the commentors that ARM
16.10.1527(2) (¢) conflicts with Senate Bill 400, Section 50-53-
115, MCA, as water samples are not required when the pool or spa
meets the statutory 8-hour turnover rate of entire pool water to
waste and the pool or spa ig drained, cleaned, and sanitized
according to ARM 16.10.1527(3) (¢) or when the pool or spa is
disinfected.

Collection of water samples for testing may be required
at the request of the department for public health or safety
investigation purposes pursuant to ARM 16.10.1527(2) (c) or when
the pool or spa does not meet the requirements of Section 50-53-
115(4), MCA, or the requirements in ARM 16.10.1527(3) (c).

COMMENT #54: With respect to ARM 16.10.1527(3)(a), one
commentor felt flow-through hot springs pools should be exempted
from the provisions of ARM 16.10.1518(7) and (8).

RESPONSE; Upon consideration, the department has deleted the
requirement for flow-through hot springs pools to comply with
ARM 16.10.1518(7) and (8) in ARM 16.10.1527(3) (a) for the same
reasons that it was similarly deleted for other types of pools
and spas. See the department’s response to Comment #19. To
maintain consistency with the deletion of this regquirement,
language in ARM 16.10.1527(3)(b) requiring compliance with ARM
16.10.1518(7) and (8) has also been deleted to reflect the above
determination.

COMMENT #55; One commentor objected to ARM 16.10.1522(1) being
included in the standards for flow-through hot springs pools
listed in ARM 16.10.1527(3)(a).

RESPONSE: Upon consideration, the department declines to delete
ARM 16.10.1522(1) as a bacteriological water quality standard
for flow-through hot springs pools. If a flow-through hot
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spring pool meets the provisions of ARM 16.10.1527(3)(c) and
(c) (i), then that pool does not need to disinfect to meet the
standard of ARM 16.10.1522(1). However, if a flow-through hot
springs pool does not meet the provisions of ARM
16.10.1527(3)(c) and (c)(i), them that pool or spa must
disinfect according to the provisions of ARM
16.10.1527(3) (c) (ii), and may be required to test, using the
standards of ARM 16.10.1522(1).

COMMENT #56: Two commentors felt flow-through hot springs pools
should be exempted from the provisions of ARM 16.10.1523(1)
stating nothing is done to the water and is not needed to
implement the provisions of Senate Bill 400,

RESPONSE: Upon consideration, the department retains the
requirement that flow-through hot springs pools must comply with
ARM 16.10.1523(1) as referenced in ARM 16.10.1527(3)(a), (b),
and (c)(i). Even though a flow-through hot springs pool or spa
may not be required to disinfect the water based on its meeting
the requirements in ARM 16.10.1527(3) (¢) and (c) (i), sanitation
and safety aspect tests referenced in ARM 16.10.1523(1), such as
water temperature or pH, are appropriate to a flow-through hot
springs pool or spa, whether disinfected or not, to ensure that
public health and safety regquirements in Section 50-53-106, MCA,
are met,

COMMENT  #57; One commentor stated the 100 °F maximum
temperature for a flow-through hot springs pool used primarily
for swimming was a problem and that ARM 16.10.1527(3) (b) should
be clarified.

RESPONSE: Upon consideration, the department declines to change
the 100 °F maximum water temperature for flow-through hot
springs pools utilized primarily for swimming. The 100 °F
maximum temperature originates from the statement of intent from
Senate Bill 400 in the 1995 Legislature and compensates for body
heat production which occurs through the activity of swimming as
related to potential heat stress risks. Although the standard
has not been changed, the operator may be able to utilize
operating procedures to address pool water cooling issues or
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swimmer access to the pool.

COMMENT #58: One commentor requested the department to delete
ARM 16,10.1527(3) (c) (i) as repetitive of ARM 16.10.1523(1)
requirements.

RESPONSE: Upon consideration, the department does not find that
ARM 16.10.1527(3)(c) (i) is repetitive of ARM 16.10.1523(1) and
accordingly, declines to delete ARM 16.10.1527(3)(c)(i). The
sanitation requirements relating to draining, c¢leaning and
sanitizing every 72 hours are unique to flow-through hot springs
pools. The department requires that records be kept of such
sanitation to determine whether the flow-through hot springs
pool or spa is exempted from disinfection regquirements. The
reference to ARM 16.10.1523(1) 18 retained as the methodology
for maintaining the records required by ARM 16.10.1527(3)(c) (i).

COMMENT #59: One commentor stated flow-through hot springs
pools that drain, clean, and sanitize every 72 hours should be
exempted from the disinfection requirements in ARM
16.10.1522(3).

RESPONSE: The disinfection requirements in ARM 16,10.1522(3)
are not liated as flow-through hot springs pool requirements in
ARM 16.10.1527(3) (a). However, flow-through hot springs pools
that do not drain, clean, and sanitize every 72 hours as stated
in ARM 16.10.1527(3)(¢) and (c)(i) are required to be
disinfected by ARM 16.10.1527(3)(c) and comply with the
disinfection method and residual provisions in ARM
16.10.1527(3) (¢) (ii).

COMMENT #60: One commentor felt that the hot springs source
water lines and incoming water lines should be exempted from the
requirement in ARM 16.10.1522(3)(c) to drain, clean, and
sanitize every 72 hours.

RESPONSE; Upon consideration, the department declines to change
the language in ARM 16.10.1527(3)(c) which is based on the
statutory directive in Section 50~53-115(4), MCA, which requires
that the pool and all surfaces that flow into the pool be
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drained, cleaned, and sanitized every 72 hours. Potential water
contamination issues depend upon the sanitary condition of the
water source, the water collection and distribution lines, and
water inlets.

COMMENT #61; One commentor reguested the department to
interpret the provisions of Section 50-53-115(4) (a), MCA, and
ARM 16.10.1527(3) (c) and 16.10.1527(3) (¢) (1) relating to draining,
cleaning, and sanitizing all flow-through hot spring pool
surfaces every 72 hours, citing some pools have intermittent
availability to the public.

RESPONSE: See the department’s response to Comment #60.
Section 50-53-115(4) (a) requires that flow-through hot spring
pools open to the public, and which do not disinfect, drain,
clean and sanitize every 72 hours.

COMMENT #62: One commentor requested the department to delete
the s8ign requirement in ARM 16.10.1527(3)(d) listing
communicable disease symptoms stating they are derogatory to
industry and that a simple caution sign would suffice. One
commentor suggested the reference to restricting people with
communicable disease symptoms from the pool should be deleted.

RESPONSE: Upon consideration, the department agrees to delete
the listed communicable disease symptoms from the required sign
language, and has amended ARM 16.10.1527(3) (d) to reflect more
general prohibitory language as that relates to communicable
diseases due to interpretation concerns by the general public.
The department has not completely deleted the sign requirement
in ARM 16.10.1527(3) (d) because the general public should be
aware that use of a pool that does not disinfect the water poses
an increased risk of contracting communicable diseases when
carriers of the diseases use the pool.

COMMENT #63; One commentor suggested the department provide for
the submission of standard operating plans for flow-through hot
springs pools acknowledging the difficulty in writing uniform
rules for pools which have unigue issues associated with their
particular hot spring water source.
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RESPONSE: Upon consideration, the department agrees and has
provided in ARM 16.10.1527(3)(f) for the submission of an
approved standard operating plan procedure as one method by
which an operator can address meeting public health and safety
standards for their unique flow-through hot springs pool
reguirements.

D i e QL
Rule Reviewer Director, Public Health and

Human Services

Certified to the Secretary of State May 28, 1996.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rules 46.12.506
and 46.12.508 pertaining to

) NOTICE OF THE

)

)
medicaid reimbursement for }

)

)

)

AMENDMENT OF RULES

outpatient hospital
emergency, clinic¢ and
ambulatory surgery services

TO: Al]l Interested Persons

1. On January 25, 1996, the Department of Public Health
and Human Services published notice of the proposed amendment of
rules 46.12.506 and 46.12.508 pertaining to medicaid
reimbursement for outpatient hospital emergency, clinic
and ambulatory surgery services at page 237 of the 1996 Montana
Administrative Register, issue number 2.

2. The Department has amended the following rules as
proposed with the following changes:

46. .5 OUTPATIENT I VI INITION (1)
through (4) remain as proposed.

(5) "Partial hospitalization services" means partial
hospitalization as defined in the Montana medicaid partial
hosgpitalization policy {(May 1995 edition). The department
adopts and incorporates by reference the Montana medicaid
partial hospitalization policy (May 1995 edition). A copy of

the policy may be obtained through the Department of Public
Health and Human Serv1ces, Medieaid—BServices—piviaion Health
Po vi , i N-—Sandere—P-O—Bou—423 0
7 W, 2 E
-2
(6) through (7) remain as proposed.

AUTH: Sec. 53-2-201 and 53-6-113, MCA.
IMP: Sec. 53-2-201, 53-6-101, 53-6-111, 53-6-113 and
53-6-141, MCA

46.12 .508 O 1 ERVIC EMENT

(1) through (5) {a) (1) remain as proposed.

A Criti ocedure
desi nat: b d m a i ified in th
ds rt m ritj cedu 1 . _The
departm nt: h b dopt i rpora reference the
outpatie ho a T c Of itic cedur list
J ar 9 . A of t critical care
roged 1 be obtain X Departm of Public

h u, Servi 1 olj d vi Divi io

BROADWAY, P. OX 202951 LENA. MT 59620-295
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202951, HELEHA, MT 59620- 2951
(5)(c) through (5)(c)(11) remain as proposed
Zaini hospi

Em n VI AS DPEF D 5 ii) AN THE
E ini isi iii) wi
-9- i j i i wi
d i one of the a latory 8 er a ur roups

degcribed in (11).

(6) remaing as proposed.

46+ (1) Dialysis vigits will be reimbursed at the
provider’s medicare composite rate for dialysis services
determined by medicare under 42 CFR subpart H. The facility's
composite rate is a comprehensive prospective payment for all
modes of facility and home dialysis and constitutes payment for
the complete dialysis treatment, except for a physician’'s
professional services, separately billable laboratory services
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and geparately billable drugs. The provider must furnish all of
the necessary dialysis services, equipment and supplies.
Reimburgement for dialysis services and supplies is further
defined in the Medicare Provider Reimbursement Manual, HCFA Pub.
15 (referred to as "Pub. 15"). For purposes of specifying the
services covered by the composite rate and the services that are
separately billable, the department hereby adopts and
incorporates hewein by reference Pub. 15. A copy of Pub. 15 may
be obtained through the Department of Public Health and Human
Services, Medieaid-Serviecs—Divieien i vi

Divigion, g 7

(8) through (10) remain as proposed.
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PAR' NT '/ I B 'OR
R Y F CR D I 1) (b
FOR I D E DPG W B A THE
TEW 1E (0] 0 CIFIED I
{123,
R Y VI F WH Y ICD-
- T L PE
B WIL E REIMB ED DER ROSPECTIVE
(0] FIE N .
icai n jtal i v e
o] ch i 1g = .67

AUTH: Sec. 53-2-201 and 53-6-113, MCA
IMP: Sec. 53-2-201, -6-10], 53-6-111,53-6-113 and
53-6-141, MCA

3. The Department has thoroughly <considered all
commentary received:
COMMENT #): Hospitals want a payment method that accomplishes
the following goals: (1) incentives for providers should be

similarly aligned; (2) payments should be based on coding
systems or groups that link the payment amount to expected
resource usge; (3) payment mechanisms should maintain incentives
to provide less expensive outpatient services; and (4) new
payment gystems should not complicate c<¢laims processing or
introduce new administrative costs for providers.

RESPONSE: The department agrees strongly with the comment and
believes its proposed payment method represents an improvement
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over the current method with regard to each goal.

Similar jincentivesg. The current method means that different
hospitals get paid very different amounts for providing similar
services. This is unfair to hospitals. In 1993, average
payment for the most common medicaid outpatient diagnosis
(special examinations) was $199 to one large hospital but $31 to

another. For the second most common diagnosis, suppurative
otitis media, average payment was $162 to one hospital but §37
to another. For the third most common diagnosis, normal

pregnancy, average payment was $45 to one hospital but $116 to
another. Each comparison is of the five hospitals that reported
the diagnosis most often; the comparisons are not skewed through
selective choice of hospitals.

Under the proposal, hospitala will receive similar payments for
similar services. Hospitals will be paid the same basic rate
for emergency room visits, but those rates will be higher for
c¢ritical care visits and emergencies than they will be for
visits more similar to clinic visits. Hospitals will also be
paid separately for the laboratory and imaging tests their ER
patients require. For ambulatory surgeries and other major
procedures, hospitals will be paid flat rates that include lab
and imaging services, but those rates will be higher for
procedures that require more resources than they will be for
simpler procedures.

Under the current system, hospitals are
reimbursed for their costs, but those costs may or may not
reflect the amount of hospital resources needed to provide the
service efficiently,. Under the proposed method, visits are
categorized into one of 70 groupa. Most important, the payment
rates for ambulatory surgery, emergency room and clinic viasits
are based on the actual evperience that Montana hospitals have
had in treating medicaid patients. We estimate that 96% of all
payments made under the proposed system will be for visits whose
payment rates will be based upon Montana experience. The other
4% will be for visits that fall into groups for which too few
Montana cases were available to use in setting rates.
Incentives fo provide legg expengive gerviges. Under the current
method, hospitals have a perverse incentive to incur costs.
Since they are reimbursed according to their actual costs, we
increase payments if a hospital increases its costs and cut
payments if it decreases its costs. Such an inflationary
incentive leads to higher and higher payment levels. When the
increases cannot be sustained, sudden and drastic measures may
have to be taken, such as cutting benefits, reducing eligibility
or instituting across-the-board payment cuts that hurt the

efficient hospitals as well as the inefficient. Under the
proposed system, different hospitals will be paid similar
amounts for providing similar sgervices. I1f a hospital is
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efficient enough that payments cover costs, it will keep the
difference. If it cannot cover its costs, it will have a strong
incentive to improve efficiency.

Administrative ¢ogts. The department has tried to minimize the
adminigtrative impact on hospitals of implementing the proposed
changes. Abt Associates did keep this concern in mind when they
designed the proposed reimbursement changes. Based upon the
data available and comments from providers, several medicaid
payment policies were adopted based upon medicare payment
policies. This was done to minimize the c¢oding and billing
burdens on providers and to streamline subsequent maintenance of
the reimbursement policy by the medicaid program. The
department is not requiring changes to the coding requirements
and information that hospitals must submit on the standard
claims form. The proposed system relies on information currently
provided, such as primary diagnosis, revenue codes, HCPCS codes,
and the ICD-9-CM procedure coding that hospitals now must use in
submitting claims to medicare, medicaid, Blue Cross and CHAMPUS.
Under the current system, hospitala are paid on an interim basis
but must wait several years for cost reports to be settled and
payment amounts to be finalized. The proposed method will allow
hospitals to plan their finances much more accurately, which is
consistent with sound financial and operational management.

COMMENT_#2: A commentor compared the proposed gystem to
"Frankenstein’s monster” because part of it originated in Utah,
part in Maryland, part in Canada, and so forth.

RESPQNSE: It would be prohibitively expensive to design a new
payment system solely for Montana. In developing the proposed
payment system, the department and its consultants, Abt
Associates, drew on the best methods available from elsewhere.
This process yielded a system that reflects the specific cost
experience that Montana hospitals have had in serving medicaid
recipients, which we believe is an important strength.

COMMENT #3: A commentor expressed its concern that hospitals are
being “saddled with an onerous reimbursement system” that stays
in place because it meets medicaid‘’s “objective of reducing its
obligations” without addressing longer term isgues related to
benefits, community obligations, equitability, etc.

RESPONSE: The department does not believe the proposed system is
onerous. The department estimates that the proposed system will
not result in a cut in payments. The proposal, however, does
represent a transformation of the department’s role from a
passive reimburser of costs to an active purchaser of services,
Hospitals that are already efficient and those that increase
their efficiency will benefit from the proposed method. By
changing the system’s fundamental incentive from rewarding
increased costs to rewarding increased efficiency, the proposal
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will help ensure the viability of the medicaid program in coming
yearg. That will benefit beneficiaries, hoapitals and Montanans
in general.

COMMENT #4: A commentor said that throughout the development of
the proposal the department has refused to respond to serious
issues raised by a hospital advisory committee.

RESPONSE: In the last three years the department has worked hard
to keep the hospital industry informed about the proposal as it
developed, to answer its guestions and to do further research
and analysis as suggested. This consultation occurred through
formal and informal briefings and meetings involving department
and Abt staff. The department has made every effort to respond
to the issues raised by providers and the hospital association.
We have responded to provider and assogiation comments by
revising the proposed rules, and responded directly with
providers and the hospital association. Although the department
has not agreed with all of the comments, the department believes
that it has responded fully to the industry’'s questions and
concerns.

COMMENT #5: A commentor said it is not opposed to prospective
payment but that “significant discussions and interactions
between the department and providers” are necessary before a
fair, logical and equitable payment system can be implemented.

RESPONSE: As we noted in the previous response, the department
has worked hard to keep the industry informed and to reapond to
specific concerns. Many concerns have been raigsed for the first
time only in recent weeks, as hoapitals focused on the proposed
rule language, despite the fact the same proposals were first
made in essentially the same form almost 18 wmonths ago.
Providers and the hospital association had significant
opportunities to comment upon the proposals well before the
formal rule process was initiated. Nonetheless, because of the
nature and volume of comments, we postponed implementation by
three months to July 1, 1996. The department will do as much as
it can to address the hospitals’ concerns and help them prepare
for implementation.

: A commentor asked if medicaid has been coding data
since July 1995 to build its models, why couldn't the results of
its studies be shared with the hospitals?

RESPONSE: The department did share its study results with
hospitals 18 months ago. In November 1994 the department
provided the Montana Hospital Association with Abt Associates’
two-volume report, which thoroughly explained its methods and
included hospital-by-hospital impacts of its recommendations.
In addition, two updated sets of estimated impacts were provided
to the MHA after this comment was received. The two earlier
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sets of estimates showed very similar impacts, while the most
recent estimates show that the payment method incorporated in
this final rule would have smaller impacts on hospitals than the
method described in the original proposed rule, The department
has been applying the grouper logic on outpatient claims since
July 1995, but has not done any studies using that data. The
department plans to access this data for analysis and will
discuss the results with hospitals.

COMMENT #7: A commentor said that although the conceptual
framework for the methodology has been in discussion sgtage for
two vyears, the information provided to hospitals was not
detailed enough to allow analysis of its merits.

RESPONSE: The department was pleased to provide hospitals with
additional time to analyze the proposed system and its impacts
upon them. The department extended the comment deadline and
delayed final decisions on the methodology and implementation to
allow further comment and analysis. We would note, however,
that the two-volume Abt Associates report provided to hospitals
in November 1994 contained essentially all the information that
the state is now using to implement prospective payment for
ambulatory surgery, emergency room and clinic visits,

COMMENT #8: A commentor asked if the grouping logic conagiders
complications, comorbidities and multiple diagnoses, and which
code should be primary if the patient is treated for two or more
conditions. Another commentor asked if the grouping logic, or
grouper, considers multiple procedures.

RESPONSE: The grouping logic¢ relies on primary procedure (for
ambulatory surgery), primary and secondary diagnosis (for
emergency groups) and revenue codes (for emergency and clinic
groups) . A more refined system would take into account

complications, comorbidities and multiple procedures, although
it should be remembered that particularly difficult cases would
be treated on an inpatient rather than an outpatient basis.
More complex alternatives, such as the Ambulatory Patient Group
(APG) system that medicare isg considering, would have been much
harder for hospitals and the department to implement and could
not have incorporated payment rates that reflected the relative
costs of outpatient care in Montana. We also note that the
scaled back version of APGs that medicare has proposed to
Congress does not include the complex adjustments included in
APGs, which suggests that Medicare may not have confidence in
them.

In regard to multiple diagnosis codes and which code should be
primary if the patient is treated for two or more conditions, we
refer to the general definitions contained in the Uniform
Hospital Discharge Data Set. Generally the condition which
should be listed first is the diagnosis, problem, symptom or
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other reason for the encounter as shown in the patient’s health
care record that is chiefly responsible for the ambulatory care
services provided during the encounter. Providers should code
the condition(s) or aymptom(s) to the highest degree of
certainty for that encounter. In addition, all significant
procedures are to be reported. A significant procedure is one
that is sgurgical in nature, or carries a procedural risk, or
carries an anesthetic risk, or requires specialized training.
When more than one procedure is reported, the principal
procedure is to be designated using the following criteria. The
principal procedure is one that was performed for definitive
treatment rather than one performed for diagnostic or
exploratory purposes, or was necessary to take care of a
complication. If there appear to be two procedures that are
principal, then the one most related to the principal diagnosis
code should be selected as the principal procedure.

COMMENT _#9: A commentor objected to the statement in the rule
that the proposed change is estimated to be budget neutral. It
said the Abt Associates study used an unknown methodology to
estimate total payments under the new system and to compare them
with estimated costs for 1993, and that the estimation of 1993
costs itself is questionable. The commentor said it believes
the proposal means “yet another payment cut for hospitals.” It
noted that 1991 cost report data were used to estimate 1993
costs, and said the wuse of the DRI inflation index
“purposefully” underestimates the actual cost growth reimbursed
by the department. It said department staff have no idea what
actual cost growth was between 1991 and 1996 and it asked that
the rule documents state that budget neutrality is not intended
to apply to SFY 1996 and SFY 1997.

RESPONSE: The methodology used to estimate total payments under
the new system was described on pages 65-72 of the Abt report
that was provided to Montana hospitals in November 1994,
“Baseline” payments were estimated to reflect 98.8% or 93% of
costs and were determined on a hospital by hospital basis. The
baseline payments are estimated to mirror the payment method now
in use, Because cost reports are settled several years after
the fact, it was necessary to estimate 1993 costs by applying
cost-to-charge ratios from 1991 to actual charges in 1993. This
method required very substantial effort but was chosen because
it yielded the best available estimates on a hospital-specific
basis. To the extent that cost-to-charge ratios have tended to
fall over time, this method overstated costs and therefore
benefited hospitals.

The Department put extensive work into its budget analysis and
believes it is legitimate. We intended that the proposed
payment system be roughly budget neutral, and this was found to
be the case when its effects were estimated. By necessity, the
estimation process used 1993 data, which were the most recent
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figures available. The use of historical data to design payment
pystems cannot be avoided, and the lag between 1993 and 1996 is
not excessive compared with the practices of other payors, such
as medicare. We expect the proposed payment system to be
budget-neutral in the coming year compared with what would have
been the system otherwise, but certainty obviously cannot be
achieved, To inflate payment rates to 1996 dollars, the
department used the DRI hospital input inflation index because
it is widely accepted by hospitals and payors across the
country. We did not purposefully underestimate costs. In fact,
no one knows what costs have been in 1996 or even 1995, since
cost settlements will not be completed until 1998 or 1999.

CQOMMENT #10: A commentor expreased its concern about the overall
adequacy of payment. It singled out payment for emergency visits
(group 92) in particular as inadequate. It also questioned
whether 1993 data were an accurate basis for payment rates in
1996, given the changed technology and methods of treatment, A
second commentor asked if basing the rates on 1993 data meant
that they had not been indexed forward.

RESPONSE: All prospective payment systems are based on
historical data. The only alternatives are to pay hospitals
their actual charges or to reimburse them for actual costs,
which can take several years to finalize. Paid claims data from
1993 were used to derive the payment rates of one group relative
to another, and then to gimulate the effecta of the proposed
system compared with the current method. The actual payment
rates proposed in this rule are the 1993 rates updated to 1996
dollars using the DRI index of hospital input costs. Using 1994
data instead of 1993 data would therefore not change the average
level of payments to hospitals, although it would probably mean
that relative payments among groups would be slightly different.

COMMENT #11: Two commentors said the proposed payment system
cuts payment rates to providers, increases cost shifting,
further reduces access to care for medicaid recipients, creates
incentives to further fragment delivery of care and fails to
align payment incentives among provider groups.

RESPONSE: The department estimates that the proposal neither
increases nor decreases overall payments to hospitals for these
services. The proposed payment system was designed to be budget
neutral, and a hospital-by-hospital simulation of its impacts
confirmed that neutrality. Simulation of impacts is necessarily
approximate, but the department believea that it succeeded in
its good-faith effort to develop a budget-neutral system. It is
unclear, then, how such a system would increase cost-shifting or
decrease access. In fact, the proposed system includes higher
payment rates for sole-community hospitals for the specific
purpose of encouraging access to care. The proposed system
rewards hospitals that increase efficiency while the current
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system rewards hospitals that increase costs. By improving the
fundamental incentive of the payment system, the proposal is
expected to improve the long term viability of the medicaid
program and Montanans’ access to it. Hospitals will still have
strong incentives to accept medicaid cases and will benefit when
the care they provide is coordinated well. It is unclear how
the proposal might further fragment the delivery of care. The
department does believe that payment incentives should be
aligned across provider groups and services. This proposal
makes similar the incentives for inpatient and outpatient
services, and the department sees the need to improve incentives
for other provider types where appropriate.

COMMENT §12: A commentor said the hospital industry has not seen
a facility-specific analysis of the estimated impacts of the
proposed payment methodology. Furthermore, without such an
analysis the department cannot conclude that payments under the
proposed methodology would be reasonable.

RESPONSE: The Abt Associates report that was provided to the
Montana Hospital Association in November 1994 included estimated
impacts by hospital. These impacts included services not
included in this proposed rule, but the excluded aservices
represented less than one-fifth of total payments shown. Since
this comment was received, the department has provided the
Montana Hospital Association with two sets of updated hospital-
specific estimates for ambulatory surgery, emergency room and
clinic visits only. The most recent estimates, which reflect
the payment method described in this final rule, show smaller
impacts on the hospitals than the estimates that reflected the
payment method described in the proposed rule.

Each set of estimates show that payments for these services will
be roughly unchanged overall, as the department intended.
Individual hospitals will see increased or decreased payment
levels to the extent that their costs are less than or greater
than statewide averages. Of the 15 hospitals that provide the
most outpatient care to medicaid patients, the estimates
indicate that nine would see an increase in payments and six
would see a decrease. In only one case would the decrease
exceed 10%. The percentage changes, both plus and minus, are
somewhat larger in the smaller hospitals, but their low volumes
generally make the changes wmodest in absolute terms. The
department believes that the analysis undertaken to evaluate
the proposed system wag reasonable, and that the payment system
adopted will result in payment of reasonable and adequate rates.

COMMENT #13: A commentor said the proposed payment agystem was
supposed to be budget-neutral but it said it would reduce its
payment by approximately one-third.

RESPONSE: The estimates described above show that the system
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would be budget-neutral over all hospitals., Those estimates
also show that some hospitals, including the one that submitted
this comment, would see lower payments under the proposal than
under the current methodology while other hospitals would see
higher payments.

COMMENT #14: Two commentors objected to the proposed stop-loss
payment methodology, saying that the highest-volume hospitals
would never qualify for additional payments and that the
benchmark for triggering the payment protection for sole
community hospitals is set so high it would be rarely, if ever,
triggered. One Baid the stop-loss pool amounts to a “slush
fund” for the department rather than a legitimate reserve. It
asked the department to detail how the stop-loss trigger point
wag determined and to estimate the portion of current claims
that would be accorded stop-loss protection.

RESPONSE: The stop-loss provision was designed so that the
amount put into the stop-loss fund through lower overall payment
levels would equal the additional payments made to hospitals
treating unusually expensive cases. If anything, overall
payment rates should have been reduced by a slightly larger
percentage, as noted in Abt Associate’s November 1994 report,
page 72.

In designing the provision, the goal was that about 5% of total

payments would be made for stop-loss cases. This policy is
congistent with the outlier philosophy the department
implemented for inpatient payments. After performing

calculations on actual 1993 claimg, Abt found that the 5% payout
would be achieved when atop-loss thresholds were set at 500% of
the payment rate. The actual threshold was higher than 500% but
was lowered in the interest of simplicity. Charges were used
because they are readily available from the claim.

The incidence of stop-loss cases will naturally be concentrated
in the most common emergency room and ambulatory surgery groups
such as other ER and clinic visits, emergency visits, skin
procedures, GI endoscopies, external ear procedures, tonsil and
adenoid procedures, and so forth. It is true that the stop-loss
provision is less likely to be triggered for the less common
groups, but that effect will be outweighed by the volume of
cases among the more common groups where the provision is
triggered. As Abt said in its November 1994 report, about 5.4%
of ambulatory surgery visits and 3.5% of ER/c¢linic visits are
expected to qualify for stop-loss payments. The department did
provide the commentor with a printout of claims that were
afforded the stop-loss provision under the proposed rule.

In response to concerns expressed by the hosgpitals, the
department has revised the stop-loss provisions of the proposed
rule. This is the single most important change the department

11-6/6/96 Montana Administrative Register



-1551-

made since the proposed rule was published. The department
believes the changes result in a stronger payment method. We
also would like to emphasize that the previous stop-loss
provision created a legitimate pool that would have been paid

out on unusually expensive visitg. In no sense was there any
kind of *slush fund.” The new stop-loss provisions are as
followa:

Under the final rule, all hospitals are eligible for stop-loss
payments. This is a change from the proposed rule under which
only sole-community hospitals were eligible for stop-loss
payments. The stop-loss threshold has been lowered from 500% to
400% of charges and a “low” stop-loss provision has been added
to the proposed rules. Visits for which charges are less than
75% of the prospective rate will be paid at the statewide
average outpatient cost-to-charge ratio times wusual and
customary charges. The statewide average outpatient cost-to-
charge ratio has been lowered from 70% to 67%. This decrease
results from additional analysis of recent medicaid cost
reports, which are from state fiscal year 1993. Under the stop-
loss provisions the payment is considered the final payment and
not subject to cost settlement.

Based upon the stop-loss changes, the department is able to
increase reimbursement rates by 3% instead of reducing the
prospective rates by 5% as originally proposed. In the proposed
rules, s8top-logs payments were always higher than the
prospective rates, so the stop-loss payment pool was funded by
reducing rates 5%. Under the new astop-loss proviasions the high
stop-loas payments take money from the stop-loss pool but the
low stop-loss payments add money to the pool. The net effect is
that the pool more than pays for itself, by a small margin.
Therefore, prospective payment rates are no longer decreased by
5% but in fact are increased by 3%. This increase results in an
aggregate payment system that remains budget neutral. In 1993,
Montana hospitals provided 48,898 emergency room, clinic and
ambulatory surgery visits. We estimate that 2,017 of these, or
4%, would have gualified a high stop-loss visits and 17,434, or
316%, would have qualified as low stop-loss visits.

COMMENT #15: Two commentors requested that the stop-loss pool,
which is created using funds from all hospitals, be amended to

provide protection to all hospitals rather than to sole
community hospitals only.

RESPONSE: As noted in the previous response, the proposed stop-
loss provisions will apply to all hospitals.

COMMENT #16: Two commentors asked that some form of protection
be given to rural hospitals.

RESPONSE: Hospitals in isclated rural areas are exempt from the
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proposed prospective payment methodology for ambulatory surgery
and ER gervices. These are the same hospitals that are exempt
from the inpatient hospital DRG prospective payment system. Of
the other 32 hospitals, 20 are designated as sole community
hospitals and would benefit from higher payment rates. They
would also be eligible for stop-loss protection on unusually
expensive vigits, as would non-sole community hospitals.

COMMENT #17: A commentor objected to the use of a list of
diagnosis codes to determine whether a patient has a true need
for emergency care, singe the diagnosis codes do not reflect the
intensity of care a patient may require.

RESPONSE: Any set of criteria used to differentiate emergency
and non-emergency cases may be considered arbitrary to at least
some extent. Even medical reviews of patient charts, which
would be prohibitively expensive, would result in cases in which
reasonable people disagreed. Yet the widespread inappropriate
use of the expensive emergency room setting, both in Montana and
across the nation, required us to take action. The diagnosis
list defines “emergency” broadly; under it, any injury other
than a sprain is an emergency, as are many illnesses that could
be readily treated in a physician’s office or free-standing
clinic.

It should be remembered that exclusion from the list does not
mean that the hospital does not receive payment. The use of the
diagnosis list gimply groups the emergency room visits into
basically three groups: ER, Other ER/Clinic, and the Screen Fee.
Emergency room visits where the recipient’s primary or secondary
diagnosis is present on the list will receive the higher ER
reimbursement. 1In addition, if the recipient is enrolled in the
PASSPORT program the ER visit does not require the PASSPORT
provider’s authorization in order to get the claim paid. The
department however encourages hospitals to contact the PASSPORT
provider so they can effectively manage the recipient’s care.

If the recipient’s primary or secondary diagnosis for the ER
vigit is not on the list, then the reimbursement is determined
at the lower rate for other ER/Clinic visits. If a recipient is
enrcolled in the PASSPORT program and the PASSPORT provider
authorizes these services, the visit will be paid at the other
ER/Clinic fee. However, if the PASSPORT provider does not
authorize the emergency room visit then the service is paid at
the $20 screening fee that was implemented on July 1, 1995. It
is important to note that for all ER services the prospective
rate does not include services for laboratory, imaging and other
diagnostic services as these are paid in addition to the ER fee.

COMMENT §#18: Two commentors raised objections to the inclusion
and exclusion of specific diagnoses on the emergency list. One
said that patients with similar complaints who use gimilar
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amounts of hospital resources would be paid for at different
amounts depending on whether their diagnosis corresponded to
Group 92 (emergency) or Group 77 (other ER and clinic).
Examples included unspecified seizure vs. alcohol withdrawal
seizure, unspecified fever vs. fever due to viral syndrome, and
unspecified GI bleed vs. GI bleed from acute gastritis. Both
commentors objected to the removal of sprains and strains from
the list. One asked the department to identify the list of
diagnosis codes adopted by reference, and to hold public
hearings on further amendments to the list.

RESPONSE: The department agrees that some cases that present to
the emergency room will be ambiguous, as we noted in the
previous response. Original development of a list of emergency
diagnoses would be prohibitive for a state with Montana's
population. We therefore drew on a list developed and in use by
the Utah Medicaid program. This list was reviewed by the
department’s Peer Education Review Committee (PERC), which is
comprised of six Montana physicians, who made only one change,
the deletion of sprains and strains. We expect the ER diagnosis
list to be updated to reflect the changing needs of the medicaid
beneficiaries and new diagnosis codes as they are proposed by
the ICD-9-CM Coordination and Maintenance Committee, and as
adopted by HCFA. The department will incorporate the ER
diagnosis list by reference in the final rules and will make
future changes through the rule hearing process.

COMMENT #19: A commentor said the 1list of critical care
procedurea was never provided to hospitals for their comment,
and asks that this be done.

RESPONSE: The list of critical care procedures was included as
Appendix D of the Abt Associates report that was provided to the
Montana Hospital Association in November 1994 and that the
association subsequently provided to its members. The
department also included a copy of this list in our January 26,
1996 mailing to all hospitals. If the commentor did not receive
a copy of this list in their package, we apologize.

COMMENT #20: A commentor noted that the department has used only
11 procedure codes to define critical care visits, and that
diagnosgis codes (such as traumatic brain injury) are not used.

RESPONSE: Almost all critically ill and injured patients, such
as those with traumatic brain injury, would be admitted to the
hospital and their care would be paid for under the inpatient
payment system. The exceptions would be patients who died and
those transferred for inpatient care elsewhere. In both
circumstances, the case would qualify asg a critical care visit.
The 11 critical care procedures mentioned in the proposed rule
are those that also indicate a critical care visit. The source
of this list was an article in the journal Medical Care.
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N 21: A commentor said the emergency room codes, and
specifically the critical care codes, are too broad and vague.
It said that a critically ill patient, such as one with angina,
might require one-on-one care but payment would be only $84
unless a c¢ritical care procedure were performed.

RESPONSE: Critically ill patients are likely to be admitted as
inpatients and therefore their care would not be paid through
the outpatient payment system. A patient with angina might be
treated as an outpatient. If a diagnostic or therapeutic
procedure included in the day procedure group 1list were
performed, then payment would be at the corresponding rate. For
example, non-gole community hospitals would be paid $2,161 if a
cardiac procedure in group 19 were performed and $1,218 if one
in group 20 were performed, If a qualifying procedure were not
performed, then payment would be $92 plus separate payments for
lab, imaging and other diagnostic procedures, which could be
gubstantial for such a patient. Note that while the hospital’s
cogt for this case might be more than its payment, those losses
would be balanced by simple cases where the payment would be
more than the hospital’s cost. The hospital also would be
eligible for stop-loss protection. If its charges, except for
lab and imaging, exceeded 5369 (i.e., four times the payment
rate of $92), then the hosgpital would be paid 67% of its usual
and customary charges.

COMMENT #22: A commentor asks that the department clarify the
language in ARM 46.12.508(5) (e) about emergency room and clinie
visits with procedure codes.

RESPONSE: The rule has been reworded to make clear that visits
that would otherwige have been clasaified as emergency visits
{group 92) or other ER/clinic visits (group 77) under ARM
46.12.508(5) (a) {ii) or (iii) will instead be c¢lassified as day
procedure group visits (groups 1 to 6€6) or as deliveries (group
75) if a qualifying procedure is listed as the primary
procedure.

COMMENT #23: A commentor asked that the department clarify that
the “bundling” provisions in ARM 46.12.508(5) (c) of the proposed
rule apply only to the services provided by the hospital and not
to services provided by other entities. It also asked the
Department to clarify that the policy in gubsection (5) (a) (i)
and (ii) extends to all emergency room gervice groups.

RESPONSE: The Department intends that payment for an emergency
room or clinic visit cover all hospital services incident to
that visit except for physician services, lab services, imaging
procedures and specified other diagnostic procedures. The
hospital is not expected to be financially responsible for
services provided outside its control. The department will
monitor hospital claims to ensure that services are not being
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unbundled and inappropriately billed by a separate entity. The
department appreciates the observation by the commentor
regarding the language of the proposed rule. The department
will amend the rule language to clarify the policy extends to
all emergency room groups.

COMMENT #24: A commentor noted the department would pay major
trauma providers just $432 for critical care visits even though
the department’s own data showed the average cost of these
vigits exceeded $722 and the moat expensive cost $1,950.

RESPONSE: The department estimates that payment for these
gervices will be higher under the proposed system than under the
current method. Using 1993 data for comparison purposes,
hospitals would have been paid about $409 per visit under the
current system but would receive in the range of $525 to $550
under the proposed methodology. The misunderstanding stems in
part from a change we made in the definition of the emergency
Yoom groups. In its report, Abt Associates recommended that
separate emerdency room groups be created for *“critical ER
visits” and “ER transfers.” Hospitala’ estimated cost in 1993,
including charges for laboratory and imaging, was $712 for
¢ritical ER viseits and $355 for transfers. In the proposed
rule, the department proposes to combine the two groups into a
single group called “critical care visits.” Estimated cost for
that group, again including lab and imaging, was $431. Qur
decision to combine the two groups was based upon prior
discusgions with the hospital association and their concern
about setting rates on critical visits that had very few visits.

Under the current payment method, not all hospitals costs are
reimbursed. The 1993 baseline payment for critical care visits
is therefore about $409, or 95% of $431. In the proposed rule,
payment in 1993 dollars would be $438 for sole community
hospitals and $412 for other hospitals. In addition, hospitals
could bill separately for lab and imaging services, which we
egtimate would add about $110 to the average payment for these
gervices, bringing it into the range of $525 to $550 (or $580 to
%610 in 1996 dollars).

COMMENT #25: A commentor said the proposed payment rates for
critical care visits are at cross purposes with the department’'s
efforts to improve trauma care, 8ince participating in the
Montana Trauma Plan will increases costs for hospitals.

RESPONSE: The proposed method increases payment rates for
¢ritical care and emergency visits while decreasing payments for
ER visits without an emergency diagnosis. The increased payment
rates and the creation of an incentive for appropriate use of
the ER are entirely consistent with the Montana Trauma Plan.

COMMENT #26: A commentor requested an add-on payment for
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administration of TPA, since the direct cost of the drug exceeds
the proposed ER payment.

RESPONSE: Patients who receive TPA are likely to be admitted,
gince the drug is indicated for patients who have just suffered
an acute myocardial infarction. Medicaid would therefore pay
for that visgit under itg inpatient payment method. The
importance of calibrating the dosage and of closely monitoring
the drug’'s effects also imply that its administration to an
outpatient is unlikely.

If a hospital administered TPA and then transferred the patient,
it would receive $502 (i.e., the payment rate for a critical
care visit at a sole community hospital) plus payment for lab,
imaging and other diagnostic services, which could be
substantial. The hospital would also be eligible for stop-loss
payment if its charges (excluding the diagnostic work up)
exceeded $2,008 (5502 times 400%). In that case, the hospital
would receive its wusual and customary charges times the
statewide outpatient cost-to-charge ratio (67%) plus payment for
lab, imaging and other diagnostic services.

COMMENT #27: A commentor asks for information on how the
Canadian Institute for Health Information developed Day
Procedure Groups and what purpose DPGs serve in Canada.

RESPONSE: Day Procedure Groups were originally developed by the
Hospital Medical Records Institute (HMRI), a not-for-profit
company that provided hospitals with comparative data on
inpatient treatment patterns using a version of diagnosis
related groups that HMRI developed. HMRI has since been merged
into the Canadian Institute for Health Information. After
analyzing existing outpatient classification systems, HMRI
modeled DPGs after the Products of Ambulatory Surgery system
developed and in use by the New York Medicaid program. One
reason why Abt Associates recommended DPGs to the Department was
that they were modeled on a Medicaid program’s experience. As
well, HMRI has updated and documented DPGs more thoroughly than
New York Medicaid has updated and documented the PAS system,
which is a critical consideration for a payment system being
adopted in Montana.

HMRI categorized procedures into groups designed to be similar
both c¢linically and in terms of their resource use. The
grouping logic is maintained using a database of 1.5 million
outpatient visits. In contrast, Montana medicaid pays for just
6,000 such visits per year. Clinical coherence is maintained
through review by an advisory committee of well respected
physicians. Resource use is measured using charges from
Maryland’a all-payor hospital system. Maryland is believed to
be the only source in the world of case-specific data on the
hospital resources used by an entire population (i.e., not just
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the medicare population).

Although HMRI developed the grouping logic using Maryland data,
in almost all cases the department has based the relative
payment rates on Montana hospitals’ experience with medicaid
patients for these same groups. That is, the groups were formed
using Maryland data but the payment rates for those groups were
set using Montana data. The only exceptions were for certain
groups in which there were too few cases on which to base
payment rates.

In Canada, the Province of Ontarioc pays hospitals based on their
case mix as measured by DPGs for ambulatory surgery and by the
Canadian version of DRGs for inpatient care. DPGs are also used
in some funding formulas in the provinces of Alberta and New
Brunswick. As well, hospitals across Canada pay CIHI to provide
them with comparative data on ambulatory care that is
categorized by DPG.

El 28: A commentor asked how new procedures and diagnosis
codes would be included in the fee system, suggesting that a
rule change would be needed to accommodate new surgical
procedures and coding changes.

RESPONSE: The department intends to update the grouping methods
annually to include new diagnosis and procedure codes. In fact,
the payment rates included in this final rule reflect minor
changes that result from more recent Maryland data that have
become available since publication of the draft rule. The
department will utilize the administrative rule making process
when we propose changes to the ER diagnosis list, although we do
not believe it will be necessary to amend the rule to keep the
grouper logic current with regard to new procedure and diagnosis
codes.

COMMENT #29: Several commentors noted the inclusion in the same
group of dissimilar procedures, such as brain surgery and carpal
tunnel release (group 1), pharyngoscopy and open biopsy of the
lung (group 17), traditional cholecystectomy and laparoscopic
cholecystectomy (group 25), closed biopsy of the breast,
unilateral mastectomy or bilateral mastectomy ({(group 55), or
removal of a foreign body without incision and skin grafts
(group 59).

RESPONSE: By definition, any grouping method combines procedures
that are dissimilar to some extent. The reason why few grouping
methods exist is that the effort to categorize procedures so
that they are not “too dissimilar” can be prohibitively
expensive. HMRI made these judgements based on an iterative and
extensive process of statistical analysis and clinical review.

As do Diagnosis Related Groups, Ambulatory Patient Groups and
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other classgification syatems, the DPG system includes within the
same group procedures that are more costly than the average and
procedures that are less costly. Although group 1 does include
brain biopsies, any such cases must be simple enough to be done
on an outpatient basis. Brain surgery of any complexity would,
of course, be done on an inpatient basis. The same principle
applies in other cases. In 1993, for example, the number of
brain biopsies, traditional cholecystectomies, open biopsies of
the lung and bilateral mastectomies performed on Montana
medicaid patients in an outpatient setting was zero. There were
four visite for skin grafts, which represented 0.2% of the 1,696
vigits in DPG 59. Since the average charge for these visits
($1,030) was more than the prospective payment rate for DPG 59,
these visits would qualify for stop-loss payment.

COMMENT #30: A commentor said it was not convinced that the
rates derive from “statistically sound samples.” It also said
the study was done before ACL knee surgery and *many other
complex procedures” were moved to an outpatient setting.

RESPONSE: In basing rates on actual outpatient claims, the
department faced a choice between using a large number of non-
Montana claims and a small number of claims from within the
state. Wherever possible, we chose to base rates on the actual
experience of Montana hospitals with medicaid patients. Since
our results were based on all claims from 1993, there was no
sampling employed and therefore no gquestion that the results
were sgignificant in a statistical sense. But the department
accepts the broader point that some procedures are performed so
infrequently that payment rates may be based on particular cases
that are not representative. We therefore based payment rates
on Montana data for groups in which there were at least 30
Montana visits. If there were fewer visits, we based rates on
the much broader base of Maryland claims. As a result, we
estimate that 91% of payments for ambulatory surgery visits will
be made using rates based on Montana experience.

Surgery on the anterior cruciate ligament is categorized within
group 50, knee procedurea. About a half-dozen such operations
were performed on Montana medicaid patients in 1993, The
payment rate for that group is based on those operations and on
about 80 other knee operations performed on Montana medicaid
patients. It is conceivable that rapid changes in medical
practice would cause noticeable changes if payment rates were
based on, for example, 1995 data instead of 1993 data, but it is
also impossible for any prospective payment system to be
completely up to date, The Canadian Institute for Health
Information updates DPGs every year to reflect changes in
medical practice and in the relative use of resources in
Maryland. The department intends to keep its payment system
current and will use information from CIHI, Maryland and Montana
claims to do sc,
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COMMENT #31: A commentor expressed concern that not all ICD-9-CM
codes are included in the Day Procedure Group logic and said
hospitals are “suspicious” that such cases will not qualify for
payment because of claims processing problems. The commentor
added the rule should be amended to specify that procedures not
included in the Day Procedure Group list will be paid based upcn
costs.

RESPONSE: The grouping logic is designed to include wmajor
procedures, not every procedure. The department prepared a list
of procedures that were performed on Montana medicaid patients
but were not included in the grouper and had that list reviewed
by the grouper’'s developers. In some cases the procedure is now
included in the updated grouping logic that the department

proposes to adopt. In other cases, the grouper’s developers
confirmed that they did not believe the procedure was
appropriate for inclusion, for various reasons. The most

significant example is outpatient labor and delivery, which the
department will pay for using a percentage of actual hospital
charges. The department expects such anomalies in the grouping
logic to be rare. When they occur, payment will be based on
cost unless information on the claim means the vieit is assigned
to another group. The grouping logic will also be updated
annually.

The department appreciates the commentor’s observation regarding
the rule language and will amend the rule language to specify
that outpatient visits that are not paid for wusing the
ambulatory surgery, emergency room and clinic groups described
in this proposed rule will be paid for using the payment
methodology now in place. That methodology is largely one of
cost reimbursement, except for laboratory services, imaging
services, other diagnostic aservices, dialysis visits and
psychiatric partial hospitalization.

Ol T 2: Several commentors raised concern about the
department’s decision to use ICD-9-CM procedure coding rather
than the CPT-4 codes that are becoming increasingly commonplace.
One said ICD-9-CM codes were “never designed for reimburasement
purposes, nor do these codes accommodate being used as a basis
for reimbursement.” It added that no other payor uses these
codes for reimbursement, thereby placing a costly burden on
providers to keep the system current.

RESPONSE: The department certainly appreciates the difficulties
caused by the different coding requirements of different payors.
We used ICD-9-CM codes for two reasons. Firat, hospitals
already are required to use this method for coding claims
submitted to medicaid, medicare, Blue Cross and CHAMPUS. This
requirement is identified in the UB-92 manual as well as the
Uniform Hospital Discharge Data Set promulgated by the Secretary
of the Department of Health and Human Services. We sought to
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minimize any disruption to hospital coding and billing
procedures. Under the proposal, hospitals are expected to
submit exactly the same claims data which they are required to
do now. Second, the higtorical claims data base that we used to
design and model the payment system contained only ICD-9-CM
procedure codes. One of our principal goals was to design a
Montana-specific method to the greatest extent posgible, and if
we had used CPT-4 codes that would not have been possible. As
for the appropriateness of ICD-9-CM codes for payment purposes,
we note that Medicare and many other payors base payment for
inpatient care on ICD-9-CM procedure codes.

COMMENT #33: A commentor said Day Procedure Groups are similar
to the existing DRG system in that they will require a grouper
to aid medical record coders in translating medical records into
codes for billing purposes but that there is no true grouper
software for DPGs. The commentor said the system will pose a
major burden on coding, billing and cash application processes.

RESPQNSE: The DRG system is far more complex than DPGs. The DRG
grouper takes into account multiple diagnoses and procedures to
assign visits to different DRGs that wvary depending on the
presence of comorbidities and complications. Ambulatory Patient
Groups are similarly complex and would be a major burden for
hospitals to implement. DPGs, by contrast, are simple. As the
commentor noted, there is no complex grouping logic but rather
a simple mapping of primary procedure to group. Any hospital
staff member can look up the appropriate group for a given visit
without regard to diagnosis or other procedures. No changes
need be made in the information the hospital puts on the claim
form.

We do agree that the system for assigning visits to an emergency
room/clinic group or to a Day Procedure Group does require use
of a relatively simple flow chart that depends on diagnosis,
revenue code, disposition and procedure. The department will
provide hospitals with a flow chart as well as the flow chart
criteria. The proposed system, nevertheless, is far simpler
than DRGs. The department will not require hospitals to apply
the grouping logic in claims they submit to Consultec. For
hospitals that want to model the logic themselves, the grouper
documentation plus the simple DPG table (which we can provide on
a disk without charge) should be gufficient. The department
will send a package to all hospitals that will contain the DPG
information as soon as possible,

COMMENT #34: A commentor said that the system is based on 1993
data, when “very few hospitals were coding outpatient
transactions,” which raises concerns about the accuracy and
appropriateness of the data base.

RESPONSE: Since the primary procedure field is among the most

11-6/6/96 Montana Administrative Register



-1561-

important fields on the hospital bill, we would expect hospitals
to code it completely, especially for major procedures.
Nevertheless, we can understand that hospitals are now more
thorough in completing outpatient hospital bills. Abt
Associates therefore took into account other information from
the bill to infer the presence of a procedure wherever possible.
For example, if a claim showed revenue code 790 (lithotripsy)
without a primary procedure code, Abt inferred the presence of
code 98.51, lithotripsy of kidney, ureter or bladder. Appendix
A of the Abt report provides details.

COMMENT #35: A commentor said the problem with the methodology
used to derive the proposed rates is that it was an attempt to
“force fit Maryland data to Montana.” It said common procedures
such as lithotripsy, cardiac catheterization, angiography and
cholecystectomies are relatively high c¢ost in rural areas
because of the low number of procedures and low population
density.

RESPONSE: One of the department’s principal goals was to base a
prospective payment system on Montana experience to the greatest
degree possible. This consideration is the chief reason why we
have recommended the payment methods in the proposed rule. If
we had chosen other methods, such as Ambulatory Patient Groups,
we would not have been able to “calibrate” the relative payment
rates on Montana experience, since our claims database contains
ICP-9-CM procedure codes rather than the CPT-4 codes used by
APGs. What we have done, therefore, is the exact opposite of
force fitting another state’s data to Montana.

We estimate that 91% of payments for Day Procedure Group visits
to be made under the proposed method would be hased on the
specific experience Montana hospitals have had with medicaid
patients.

We used Maryland experience in two ways. Firgt, the actual
grouping logic for Day Procedure Groups reflects the similarity
of resources used for the different procedures in Maryland’'s
all-payor hospital system. This 1s unavoidable. The
fundamental design of a grouping method cannot be based on the
very amall number (in relative terms) of cases paid for by the
Montana medicaid program. After adopting the Maryland-based
grouping logic, we then applied it to Montana medicaid cases so
that relative payment rates (group 1 compared with group 2, for
example) would be based on Montana experience. There were a
number of groups for which there were simply toc few Montana
cases for the results to be reliable, however, and in those
instances we did base the relative payment rates on Maryland
experience.

COMMENT #36: A commentor objected to the statement in ARM
46.12.508(11) (b) that the proposed payment for each group
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reflects the estimated cost of hospital resources used to treat
cases in that group. The commentor asked that the language
state that the rates were based upon old data, inflated at the
DRI inflation rate, that they have been reduced for a stop-loss
pool and that they have been further reduced to 98.8% for sole
community hospitals and 93% for other hospitals.

RESPQONSE: The department believes the payment rates were based
on the most up-to-date data available, that wherever possible
they reflect the particular experience of Montana hospitals in
treating medicaid recipients, that they protect hospitals
against excessive Jlosses and that they bear the same
relationship to costs as do the current payment rates,. The
department believes that the rule language accurately describes
the methodology.

COMMENT #37: A commentor asked that ARM 46.12.508(11) (c) be
amended to state that the bundled payment only applies to
services delivered by hogpitals. It also asked the department
to explain how the claims processing system will determine
whether servicea provided on the day before or the day after a
day procedure are related to that procedure.

RESPONSE: The department intends that payment for an ambulatory
surgery visit cover all hospital services incident to that visit
except for physician services. The hospital is not expected to
be financially responsible for services provided outside its
control. The department will monitor hospital claims to ensure
that gervices are not being unbundled and inappropriately billed
by a separate entity.

Hogpitals are requested to submit one claim for an ambulatory
surgery visit, including services provided the day(s) of the
vigit. The department will amend the proposed rule to remove
the one day window after the ambulatory surgical visit. The
department will however retain the one day window for services
provided before an ambulatory surgery viait. This change is
being made based upon discussions with providers and our review
of the billing practices used by medicare with regard to
ambulatory surgery visits,

COMMENT #38: Two commentors raised concerns about the bundling
of gervices into a single claim of the services provided the day
of a procedure, the day before it and the day after it. One
described bundling as “very difficult” because of the volume of
outpatient services.

RESPONSE: As noted above the department has reconsidered this
one day window bundling requirement and will amend the rules to
require bundling only for the day of and the day before the
ambulatory surgery visit.
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COMMENT #39: A commentor said it found it difficult to believe
the results of the Abt Associates study were not “preordained”
because the average costs of a number of items are “ludicrously
low” in comparison to the actual costs of items as incurred by
the hospitals. It gave as an example group 18 (pacemakers) for
which the hospital pays $5,200 to $6,200, plus several hundred
dollars for leads, but the average cost 1is shown as $3,842.
Another commentor expressed concern over the adequacy of payment
for lithotripsy, observation beds used in conjunction with day
surgery, and certain heart catheterizations.

RESPONSE: Pacemakers and lithotripsy are two instances where
high cost services are rarely performed on an outpatient basis,
which wmakes them much more sensitive to the particular
circumgtances of the visits. In 1993, for example, there were
two pacemaker visits (group 18) and 11 lithotripsy visits (group
32). Because of the combination of low volume and high cost,
the department has changed its policy so that payment for
lithotripsy and pacemaker visits will now be made at the
hospital usual and customary charges times the statewide average
outpatient cost-to-charge ratio. This payment will be the final
prospective payment and will not be subject to cost settlement.
The proposed rule at ARM 46.12.508(11) will be modified to
reflect this policy change. Regarding the rates for cardiac
catheterizations, we have reviewed the payment rates and believe
they are reasonable. Observation beds used in conjunction with
day surgery are appropriately considered part of the day surgery
vigit and would not be paid separately.

COMMENT #40: A hospital enclosed a table showing that the
proposed payment rates would mean that the hospital gave
medicaid “an average discount of €2% from charges.

RESPONSE: The department believes that the relevant comparison
is not with a hospital’s charges but rather with its payments
under the current system. In 1993, for example, the average
cost to Montana hospitals of treating medicaid patients equaled
67% of hospital charges, and medicaid payments equaled 95% of
hospital costs. Payments therefore equaled 64% of charges, for
an average “discount” of 36%. The proposed system is estimated
to be budget-neutral, so the average “discount” will be
unchanged. The department’'s estimates ghow that gome hospitals
(including the one that made this comment) will see payments
fall but that others will see payments rise.

COMMENT #41: A commentor noted that since a single fee will be
paid per visit, a physician performing carpal tunnel release on
both wrists would have a clear incentive to do one wrist per
visgit rather than two.

RESPONSE: The physician will have no incentive to operate on one
wrist at a time, since the proposed rule does not affect payment
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for physician services. The proposed rule would give hospitals
an incentive to encourage physicians to perform two operations
rather than one, although the department expects all providers
to schedule surgical procedures with the patient’s best medical
interest in mind.

A commentor agsked how payment would be made for
transfusions.

RESPONSE: If a transfusion was the principal procedure, then a
sole community hospital would be paid $609 and a non-sole
community hospital $574 (group 62). If the hospital’s charges
for the service were less than 75% or greater than 400% of thesge
prospective rates, then payment would equal 67% of charges. If
a transfusion were not the principal procedure, then the
hospital would be paid according to what the principal procedure
wag.

COMMENT #43: A commentor recommended that the department provide
additional payments for secondary and third unrelated surgical
procedures. It noted that in these instances medicaid makes
additional payments to physicians and other practitioners. It
urged the department to reconsider implementation of the system
because of its incentives to fragment care and to shift the site
of service back to the inpatient setting.

RESPONSE: The simplicity of the ambulatory surgery grouping
logic is both a strength and a weakness. We agree that

additional payments for additional unrelated procedures would be
desirable in cases where those procedures were substantive,
Designing such a system would be highly c¢omplex, however.
Ambulatory Patient Groups do include such additional payments,
but medicare was not sufficiently confident in that APG feature
to include it in its recommendations to Congress. In any case,
Congress has taken no action to implement APGs. We do think
cases where multiple procedures are performed are more likely to
be done on an inpatient basis anyway, although we share the
commentor‘'s avergion to shifting care to the inpatient getting

for reasons of maximizing payment. In unusually expensive
outpatient cases, sole community hospitals will be eligible for
stop-loss protection. In general, our expectation is that

physicians, hospitals and other providers will schedule
procedurea with the patient's best medical interest in mind.

COMMENT #44: A commentor expressed 1its concern that the
implementation of the proposed payment method would cause it
extreme hardship and confusion because a asignificant number of
its patients have both medicare and medicaid and medicaid’s
proposed payment method is not used by medicare.

RESPONSE: When patients are eligible for both medicare part B
and medicaid, hospitals are paid in accordance with the medicare
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payment methodology, while medicaid is the secondary payor.
This will continue to be true. Medicare and medicaid currently
use different payment methodologies for outpatient services.
Although hospitals have learned to live with the differences,
the department hae sought to make medicaid payment principles
similar to wmedicare when appropriate (e.g., for dialysis,
imaging services lab services and other diagnostic services.)

COMMENT #45: A commentor asked if the department will continue
to consider each line of a claim for copayment purposes but
count the entire claim as a single visit for payment purposes.

RESPONSE: The department will continue to apply copayment in the
same manner as $1 per line on outpatient claims. In fact, for
ambulatory surgery a single visit is defined as all services
provided the day(s) of the surgery. For emergency room and
clini¢ visits, the visit includes all services provided on the
day of the visit regardless of the number of claims, except if
the claims show separate admission times.

4. The proposed changes will become effective and will apply
to services provided on or after July 1, 1996.

Soh C QL 4

. -
Rule Reviewer Director, Public¢ Health and
Human Services

Certified to the Secretary of State May 28, 1996,

Montana Administrative Register 11-6/6/96



-1566~-

BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE
AMENDMENT OF RULES

In the matter of the )
amendment of rules )
46.12.1919 and 46.12.,1920 )
pertaining to targeted case )
management. for high risk )
pregnant women }

TO: All Interested Persons

1. On February 22, 1996 the Department of Public Health and
Human Services published notice of the proposed amendment of rules
46.12.1919 and 46.12.1920 pertaining to targeted case management
for high risk pregnant women at page 532 of the 1995 Montana
Administrative Register, issue number 4.

2. The Department has amended rules 46.12.1919 and
46.12.1920 as proposed.

3. No written comments or testimony were received.
Rule Reviewer Director, Public Health and

Human Services

Certified to the Secretary of State May 28, 1996,
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BEFORE THE DEPARTMENT
OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA

In The Matter of the Adoption ) NOTICE OF ADOPTION
of a Rule Pertaining to the Content) OF RULE T
of Certain Motor Carrier Receipts. )

TO: All Interested Persons

1. On April 4, 1996 the Department of Public Service
Regulation published notice of the proposed adoption of a rule
pertaining to motor carrier recelipt content at pages 896
through 897, issue number 7 of the 1996 Montana Administrative
Register.

2, The Commission has adopted the rule as proposed:

RULE I. 38.3.124 RECEIPT CONTENT Auth: Sec. 69-12-201,
MCA; IMP, Secs. 69-11-421 and 69-12-203, MCA

3. No comments were received on the Commission’s
proposed adoption of this rule.

.

Reviewed By Robin A. MfHug
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BEFORE THE DEPARTMENT
OF PUBLIC SERVICE REGULATION
OF THE STATE OF MONTANA

NOTICE OF AMENDMENT
OF RULE 38.3.1101 AND
REPEAL OF RULES
38.3.105, 38.3.122,

In the Matter of the Amendment
and Repeal of Rules

Pertaining to Motor Carriers
of Property

)

)

)

)

) 38.3.202, 38.3.203,
) 38.3.902 THROUGH

) 38.3.919, 38.3.1104,
) 38.3.1304, 38.3.1501,
) 38.3.1601 THROUGH

) 38.3.1603 AND

) 38.3.1901

TO: All Interested Persons

1. On March 7, 1996 the Department of Public¢ Service
Regulation published notice of the proposed amendment and
repeal of rules pertaining to motor carriers of property at
pages 663 through 666, issue number 5 of the 1996 Montana
Administrative Register.

2. The Commission has amended the following rule as

proposed:
Auth: Sec.

69-12-201, MCA; IMP, Sec. 69-12-101,MCA

3. The Commission has repealed rules 38.3.105,
38.3.122, 38.3.202, 38.3.203, 38.3.902, 138.3.904, 38.3.906,
38.3.908, 38.3,910, 38.3.911, 38.3.912, 38.3.914, 38.3.,915,
38.3.917, 38.3.919, 38.3.1104, 38.3.1304, 38.3.1501,
38.3.1601, 38.3.1602, 38.3.1603 and 38.3.1901 as proposed.

4. No comments on the proposed amendment or repeal were
received by the Commission.

CERTIFIED TO THE SECRETARY OF STATE Y 28, 1996,

&\—___&LM_J.‘- *%L
Reviewed By Robin A. McHugh
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The Administrative Code Committee reviews all proposals for
adoption of new rules, amendment or repeal of existing rules
filed with the Secretary of State, except rules proposed by the
Department of Revenue. Proposals of the Department of Revenue
are reviewed by the Revenue Oversight Committee.

The Adminigtrative Code Committae has the authority to make
recommendations to an agency ragarding the adoption, amendment,
or repeal of a rule or to request that the agency prépare a
statement of the estimated economic impact of a proposal. 1In
addition, the Committee may poll the members of the Legislature
to determine if a proposed rule is consistent with the intent of
the Lagislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amend
a rule, or a Joint Resolution recommending that an agency adopt
or amend a rule.

The Coonmittee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules. The address

is Room 138, Montana State Capitol, Helena, Montana 59%620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

is a
looseleaf compilation by department of all rules
of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Administrative Register (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by agencies,
notices of rules adopted by agencies, and
interpretations of statutes and rules by the
attorney general (Attorney General's Opinions)
and agencies (Daclaratory Rulings) issued gince
publication of the preceding register.

Known
Subject
Matter

Statute
Number and
Department

1. Consult ARM topical index.
Update the rule by checking the accumulative
table and the table of contents in the last
Montana Administrative Register issued.

2. Go to cross reference table at end of each
title which lista MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which have
been designated by the Montana Administrative Procedure Act for
inclusion in the ARM. The ARM is updated through
March 31, 1996. This table includes those rules adopted during
the period April 1, 1996 through June 30, 1996 and any proposed

rule action that was pending during the past 6-month period. (A
notice of adoption must be published within 6 months of the
published notice of the proposed rule.) This table does not,

however, include the contents of this issue of the Montana
Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through March 31, 1996, this
table and the table of contenta of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter of
the rule and the page number at which the action is published in
the 1995 and 1996 Montana Administrative Registers.

To aid the user, the Accumulative Table includes rulemaking
actions of such entities as boards and commissions listed
separately under their appropriate title number. These will
fall alphabetically after department rulemaking actions.
Accumulative Table entries will be listed with the department
name under which they were proposed, e.g., Department of Health
and Environmental Sciences as opposed to Department of
Environmental Quality.

GENERAL PROVISIONS, Title 3
1.2.419 Filing, Compiling, Printer Pickup and Publication of
the Montana Administrative Register, p. 2239, 2694
TION artment of itle 2
2.6.101 Insurance Requirements for Independent Contractors,
2.11.101 gﬁd7g§her rule - Solicitation - Access Limitations,
p. 1, 544

2.21.507 Jury Duty and Witness Leave, p. 2313, 131
2.21.1101 and other rules - The Education and Training Policy,
p. 2317, 132
.21.1201 and other rules - Personnel Policy, p. 945
.21.1601 and other rules - The Alternate Work Schedules
Policy, p. 2321, 134
2.21.1711 and other rule - Overtime and Nonexempt Compensatory
Time, p. 2544, 404
2.21.1802 and other rules - Exempt Compensatory Time, p. 2546,
405
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2.21.3006 Decedent’s Warrants, p. 2319, 136

2.21.3703 and other rules - Recruitment and Selection,
p. 2553, 406

2.21.3901 and other rules - The Employee Exchange/Loan Policy,
p. 2315, 137

2.21.4906 and other rules - The Moving and Relocation Expenses
Policy, p. 2311, 139

2.21.5006 and other rules - Reduction in Work Force, p. 2548,

407

(Public Employees’ Retirement Board)

I Service Purchases by Inactive Vested Members,
p. 1721, 2386

2.43.411 and other rules - Service in the National Guard -
Job Sharing - Retirement Incentive Program, p. 2323,
408

2.43.808 Mailing Information on Behalf of Non-profit

Organizations, p. 481

(State Tax Appeal Board)
2.51.307 Orders of the Board, p. 703, 1285

(State Compensation Insurance Fund)

I and other rule - Policy Charge - Minimum Yearly
Premium, p. 1067, 17%2

2.55.321 and other rules - Premium Rate Setting, p. 2558, 410

RE r n Titl

I Emergency Adoption - Imposing a Quarantine on the
Importation of Grain Into Montana, p. 898

T and other rule - Spread of Late Blight Disease of
Potatoes - Civil Penalties - Matrix, p. 3, 900

I-XVI Preventing the Introduction of Noxious Weed Seeds
from Forage in the State, p. 830, 1361

4.3.401 and other rules - Registration Requirements -
Applicator Classifications and Requirements -
Student "Loans - Wheat and Barley Food and Fuel

Grants - Restriction of Pesticide Rules - Endrin -
1080 Livestock Protection Collars - Registration and
Use of M-44 Sodium Cyanide Capsules and M-44 Devices
- Rodenticide Surcharge and Grants - Montana
Agricultural Loan Authority - Agriculture Incubator
Program, p. 2714, %45, 667

4.9.101 and other rules - Wheat and Barley Committee Rules,
p. 1343

4.,12.1428 Assegsment Fees on All Produce, p. 2712, 546

4.12.3402 Seed Laboratory Analysis Fees, p. 2084, 262

STATE AUDITQR, Title &
I Securities Regulation on the Internet, p. 1346
I

Supervision, Rehabilitation and Liquidation of State
Regulated Employer Groups, p. 1470, 2134, 2468
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.103

6€.6.401
6.6.503
6.6.1101
6.6.1104
6.6.1506
6.6.2001

6.6.2007

6.6.2301
6.6.25%01
6.6.3201

6.6.3802

6.6.4001

6.6.4102
6.6,4102

6.6.5001
6.10.102

6.10.122

-1573-

Long Term Care - Standards for Marketing -
Appropriate Sale Criteria - Nonforfeiture
Requirements - Forms, p. 1729, 2242, 143
Regulation of Managed Care Community Networks,
p- 1819, 2675

Actuarial Opinion, p. 842, 1371

Medicare Select Policies and Certificates, p. 9, 907
and other rules - Procedural Rules of the State
Auditor's Office, p. 1227 :

and other rules - College Student Life Insurance,
p. 2573, 264

and other rules - Medicare Supplement Insurance,
p- 947
and other rules - Credit Life - Disability

Insurance, p. 955

Limitation of Presumption of Reasonableness of
Credit Life - Disability Rates, p. 7, 746, 1131
Premium Deferral and Cash Discounts, p. 2722, 413
and other rules - Unfair Trade Practices on
Cancellations, Non-renewals, or Premium Increases of
Casualty or Property Insurance, p. 2720, 414

and other rules - Unfair Trade Practices on
Cancellations, Non-renewals, or Premium Increases of
Casualty or Property Insurance, p. B69, 1370

and other rules - Montana Insurance Assistance Plan,
p. 2448, 265

and other rules - Prelicensing Education Program,
p. 2444, 266

and other rules - Pricing of Noncompetitive or
Volatile Lines, p. 2446, 267

and other rule - Trust Agreement Conditions -

Conditions Applicable to Reinsurance Agreements,
p. 2718, 415

Valuation of Securities other than those
Specifically Referred to in Statutes, p. 2575, 268
and other rules - Fee Schedules - Continuing

Education Program for Insurance Producers and
Consultants, p. 963

and other rule - Insurance Licensee Continuing
Education Fees - Continuing Education Program
Administrative Rule Definitions, p. 2325, 2793

and other rules - Small Employer Health Benefit

Plans and Reinsurance, p. 1472, 2127, 141

and other rules - Securities Regulation, p. 2724,
1133

Securities Regulation - Broker-Dealer Books and
Records, p. 15, 1136

(Classification Review Committee)

6.6.8001

and other rules - Informal Advisory Hearing
Procedure - Agency Organization - Adoption of Model
Rules - Definitions - Administrative Appeal of

Classification Decision - General Hearing Procedure
- Updating References to the NCCI Basic Manual for
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Workerg’ Compensation and Employers’ Liability
Insurance, 1980 Edition, p. 985, 2138, 2682

6.6.3801 Updating References to the NCCI Basi¢ Manual for
Workers Compensation and Employers Liability
Insurance, 1996 ed., p. 1348

6.6.8301 Updating References to the NCCI Basic Manual for
Workers Compensation and Employers Liability
Insurance, 1996 ed., p. 866, 1372

6.6.8301 Updating References to the NCCI Basic Manual for
Workerg' Compensation and Employers’ Liability
Insurance, 1996 ed., p. 2728, 547

[o De jtl
8.2.207 General Rules of the Department - Process Servers -

Polygraph Examiners - Private Employment Agencies -
Public Contractors, p. 2175, 279%4

8.2.208 Renewal Dates, p. 346, 1373

(Board of Alternative Health Care)

1 Vaginal Birth After Cesarean (VBAC) Delivery, p. 348
8.4.505 and other rule - High Risk Pregnancy - Conditions

Which Require Physician Consultation, p. 1377, 2684

(Board of Athletics)
8.8.2804 and other rules - Athletic Events - Participants,
P. 969

(Board of Chiropractors)
8.12.601 and other rules - Chiropractors, p. 974

(Board of Clinical Laboratory Science Practitionera)
8.13.304 and other rules - Practice of Clinical Laboratory
Science, p. 350, 1296

(Board of Cosmetologists)
8.14.802 License Examinations, p. 871
8.14.802 Emergency Amendment - License Examinations, p. 416

(Board of Dentistry)

8.16.405 and other rule - Fee Schedules, p. 1823, 2686

8.16.408 and other rules - Applications to Convert Inactive
Status Licenses to Active Status Licenses - Dental
Hygienists - Definitions - Use of Auxiliary
Personnel and Dental Hygienists - Dental
Auxiliaries, p. 1380, 24693, 2795

(Professional and Occupational Licensing Bureau)

8.19.101 and other rules - Transfer from the Department of
Jugtice - Fire Prevention and Investigation,
p. 1825, 2087, 748

(Board of Horse Racing)

8.22.501 and other rules - Definitions - General Provisiona -
Claiming, p. 217, 763
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8.22.,703

8.22.703

(Board of
8.28.401

8.28.911

(Board of
I

8.32.304

8.32.413

(Board of
8.39.202

8.39.518

(Board of
8.40.404

8.40.1601

(Board of
8.42.402

(Board of
8.44.402

(Board of
I

(Board of
B.56.402
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and other rule - Exercise Persons - Pony Persons,
p. 1350

and other rules - Horse Racing Industry, p. 2178,
2796

Medical Examiners)

and other rules - Physician - Acupuncturist -
Emergency Medical Technician - Physician Assistant-
Certified - Podiatrist - Nutritionist Licensure,

p. 1736, 2480, 144, 269
and other rule - Nutritionists, p. 616

Nursing)
Temporary Practice Permits for Advanced Practice
Registered Nurses, p. 2450, 419
and other rules - Advanced Practice Registered
Nursing - Licensure by Examination - Re-examination
- Licensure by Endorsement - Foreign Nurses -
Temporary Permits - Inactive Status - Conduct of
Nurses - Fees - Duties of President - Approval of
Schools - Annual Report, p. 2181, 418
Conduct of Nurses, p. 353

Outfitters)
and other rules - Outfitting Industry, p. 2327, 668,
909
and other rules - Fees - Moratorium - Operations
Plan Review, p. 1761, 2388, 2797, 145, 765

Pharmacy)
and other rules - Fees - Dangerous Drugs -
Transmission of Prescriptions by Facsimile, p. 1834,
2689
and other rules - oOut-of-State Mail Service
Pharmacies, p. 2339, 220, 1297

Physical Therapy Examiners)
and other rules - Examinations - Fees - Renewals -

Temporary Licenses - Licensure by Endorsement -
Exemptions - Foreign-Trained Applicants -
Unprofessional Conduct - Disciplinary Actions,

p. 1837, 2483

Plumbers)
and other rules - Definitions - Fees - Medical Gas
Piping Installation Endorsements, p. 1842, 2798

Pgychologists)
Licensure of Senior Psychologists, p. 2452, 151

Radiologic Technologists)
and other rules - Radiologic Technologists, p. 618,
1138
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{Board of Realty Regulation)
8.58.406A and other rules - Realty Regulation, p. 1609, 2397,

2799

(Board of Sanitarians)

8,60.401 and other rules - Sanitarians, p. 626, 985

(Board of Passenger Tramway Safety)

8.63.504 and other rule - Registration of New, Relocated or
Major Modification of Tramways - Conference Call

Meetings, p. 633, 1299

(Board of Veterinary Medicine)

8.64.402 and other rule - Fees - Licensees from Other States,
p. 2189, 2800

(Building Codes Bureau)

8.70.101 Incorporation by Reference of Uniform Building Code,
p. 707
8.70.101 Emergency Amendment - Building Permit Fees, p. 676

8.70.101 and other rules - Building Codes, p. 2342, 420

(Weights and Measures Bureau)

8.77.107 and other rules - Fees - Commodities - Random
Inspection of Packages - Petroleum Products - Metric
Packaging of Fluid Milk Products, p. 1845, 2486

(Consumer Affairs Office)

8.78.202 and other rules - Repair and Servicing of
Automobiles - Consumer Reporting Agencies -
Operation of Proprietary Schools, p. 1352

(Banking and Financial Institutions Division)

8.80.108 Limitations on Loans, p. 355

8.80.307 Dollar Amounts to which Consumer Loan Rate are to be
Applied, p. 986

(Local Government Assistance Division)
8,.83.401 and other rules - State Grants to Counties for
District Court Assistance, p. 988

(Board of Milk Control)
8.86.,301 Elimination of Minimum Wholesale and Retail Prices -
Producer Price Formulas, p. 2192, 2691

(Local Government Assistance Division)

I & II and other rules - 1996 Federal Community Development
Block Grant Program - 1996 Treasure State Endowment
(TSEP) Program - 1987 and 1988 Federal Community
Development Block Grant Programs, p. 2454, 1300

{(Board of Investments)

8.97.715 and other rules - Municipal Finance Consolidation
Program - Montana Cash Anticipation Financing
Program, p. 360, 766, 910
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(Economic Development Divigion)
8.99.401 and other rules - Microbusiness Advisory Council,
p. 636

(Board of Housing)

8.111.303 and other rules - Financing Programs - Qualified
Lending Institutionsg - Income Limits - Loan Amounts,
p. 2202, 2801

8.111.305 and other rules - Lending Institutions - Loan
Servicers, p. 2577, 679

(Board of Science and Technology Development)
8.122.601 Application Procedures for a Seed Capital Technology

Loan - Submission and Use of Executive Summary,
p. 2204, 548, 912
EDUCATION, Title 10

(Office of Public Instruction)
10.20.201 and other rules - School Finance - Budgeting and
Funding, p. 1230

(Board of Public Education)

I Class 7 American Indian Language and Culture
Specialist, p. 2089, 2803

10.57.211 Test for Certification, p. 2457, 680

10.57.301 Endorsement Information, p. 990

10.57.403 and other rule - Class 3 Administrative Certificate
- Class 5 Provisional Certificate, p. 1769, 2802

10.57,40S Class & Provisional Certificate, p. 2377, 2802

(State Library Commissgion)

10.102.5102 and other rule - Allocation of Funding Between
Federations and Grant Programs - Arbitration of
Disputes Within Federationa, p. 18, 1374

FISH, WILDLIFE, AND PARKS, Department of, Title 12

I Application Process and Criteria for a Scientific
Collectors Permit, p. 373, 1148

12.6.1604 and other rules - Regulation of Roadside Zoos - Game
Bird Farms - Fun Farms- Migratory Game Bird
Avicultural Permits - Tattooing of Certain Captive
Predators, p. 1002

(Fish, Wildlife, and Parks Commission)

12.4.102 Stream Access Definitions in Rules, p. 994

12.6.901 Water Safety on Johnson and South Sandstone
Reservoirs, p. 710, 1375

12.6.901 Restriction of Motor-Propelled Water Craft on the
Clark Fork River, p. 712, 1376

12.6.901 Creating a No Wake Speed Zone near Rock Creek Marina
in Fort Peck Reservoir, p. 2459, 270

12.9.105 and other rules - Wild Turkey Policy - 10-80 Baits -

Reintroduction of Peregrine Falcon, p. 1014
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(Fish, Wildlife, and Parks Commission and Department of Fish,

Wildlife, and Parks)

I-XII and other rule - Future Fisheries Program -
Categorical Exclusions, p. 1866, 153

12.2.304 and other rules - Natural Resources Policies -
Public Participation, p. 997

12.3.104 and other rules - Licensing, p. 221, 768

12.3.107 and other rules - Issuance of Hunting, Fishing and
Trapping Licenses, p. 991

12.4.202 and other rulea - Hunter Access and Landowner
Incentives Under the Block Management Program,
p. 483, 1139

12.7.401 and other rules - Fish Ladders - River Regtoration
Program, p. 1007 .

12.8.101 and other rules - State Park System - State
Recreational Waterway System - Cultural Resources,
p- 1011

12.9.208 Abandonment of the Skalkaho Game Preserve, p. 2731,
549

R C Cl

I-VII Aboveground  Tanks - Minimum Standards for
Aboveground Double-walled Petroleum Storage Tank
Systems, p. 1087, 2491

16.45.402 and other rule - Underground Storage Tanks - Minimum
Standards for Underground Piping, p. 1081, 2488

16.45.1101 and other rule - Underground Storage Tanks - Minimum
Standards for Double-walled UST Systems, p. 1084,
2489

NVIRONM AL Depa en it 17

16.40.101 and other rules - Occupational Health - Transfer
from Department of Health and Environmental Sciences
- Radiation Control - Occupational Health, p. 433,
681

16.44.101 and other rules - Hazardous Waste - Transfer from
Department of Health and Environmental Sciences -
Hazardous Waste Management, p. 2416

17.54.102 and other rules - Updating Federal Incorporations by

Reference, p. 20, 1382

(Board of Environmental Review)

I

16.8.701

16.8.701

16.8.704

11-6/6/96

Water Quality - Temporary Water Standards for Daisy
Creek, Stillwater River, Fisher Creek, and the
Clark’s Fork of the Yellowatone River, p. 1652,
1872, 2211, 1049

and other rules - Air Quality - Adopting the Current
Federal Definition of Volatile Organic Compounds,

1019

and other rules - Air Quality - Veolatile Organic
Compounds Definitions, p. 1645, 2410

and other rules - Air Quality - Updating the
Incorporations by Reference and References to the
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16.8

le.8.

16.8.

16.8.

16.8.

16.8.

16.8.

16.8.

i6.8,

705

.1101

1107
1301

1402

1414
1419

1429

1903

2026

16.20.603

17.30.640

26.2.

(Department

€41

Review)
16.16.101

I-1V

i8.6.

18.8.

PO

202

101
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MCA to the Most Recent Regulations and Statutes -
Combining Certain Provisions of the Air Quality
Rules, p. 1034

and other rule - Air Quality - Replacing Equipment
Due to Malfunctions, p. 1640, 2411

and other rules - Air Quality - Adding Human Health
Risk Assessment to the Preconstruction Permit
Application Requirements for Incineration Facilities
Subject to 75-2-215, MCA, p. 1026

Air Quality - Public Review of Air Quality
Preconstruction Permit Applications, p. 488, 1149
and other rule - Air Quality - Open Burning in

Eastern Montana, p. 1634, 2412

and other rule - Air Quality - Particulate Emission
Limits for Fuel Burning Equipment and Industrial
Processes, p. 1636, 2413

Air Quality - Sulfur Oxide Emissions from Lead
Smelters, p. 1644, 2414
Air Quality - Fluoride Emissions - Phosphate

Processing, p. 1017

and other rule - Air Quality - Adopting Federal
Regulations for the Adminietration of Maximum
Achievable Control Technology Standards, p. 1024
and other rule - Air Quality - Air Quality Operation

" Fees - Air Quality Permit Application Fees, p. 1648,

2415
Air Quality - Acid Rain, p. 1022
and other rules - Water Quality - Surface and

Groundwater Water Quality Standards - Mixing Zones -
Nondegradation of Water Quality, p. 2212, 555

and other rules - Water Quality - Water Quality,
p. 1047

and other rules - MEPA - Montana Environmental
Policy Act for the Department of State Lands,
p- 491, 1150

of Environmental Quality and Board of Environmental

and other rules - Water Quality - Tranafer from
Department of Health and Environmental Sciences -
Water Quality, p. 493

me. f

and other rules - Establishing Refund Percentages
for PTO or Auxiliary Engines - Motor Fuels, p. 2733,
913

Staggered Registration of Motor Carriers with
Multiple Fleets of Vehicles, p. 1773, 2422

and other rules - Outdoor Advertising Regulations,
p. 39

and other rulea - Motor Carrier Services Program,
p. 714
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(Transportation Commission)
18.6.211 Application Fees for Outdoor Advertising, p. 2091,
158

m Ti 2
(Board of Pardons and Parcle)

20.25.101 and other rules - Revision of the Rules of the Board
of Pardons and Parole, p. 2461

JUSTICE, Department of, Title 23
Notice of Application for Certificate of Public

Advantage by the Columbus Hospital and Montana
Deaconess Medical Center, Great Falls, Montana,

el

2579
I-VIIX Operation, Inspection, Classification, Rotation and
Insurance of Tow Trucks, p. 503
I-X and other rules - Adoption of the 1994 Uniform Fire

Code and the 1994 Edition of the Uniform Fire Code
Standards, p. 1497, 439

23.4.201 and other rules - Administration of Preliminary
Alcohol Screening Tests - Training of Peace Officers
Who Administer the Tests, p. 2093, 2805

23.5.101 and other rules - Adoption of Subsequent Amendments
to Federal Rules Presently Incorporated by Reference
- Motor Carrier and Commercial Motor Vehicle Safety
standard Regulations, p. 2380, 2807

(Board of Crime Control)

23.14 .401 and other rules - Peace Officers Standards and
Training - DARE Trust Fund, p. 1260

23.14.405 Peace Officers with Out-of-State Experience Who Seek
Certification in Montana, p. 2745, 556

23,14.423 and other rules - Training and Certification of Non-
sworn Officers and Coroners, p. 1873, 271

23.14.802 and other rules - Peace Officer Standards and
Training Advisory Council - Revocation and/or
Suspension of Peace Officer Certification, p. 1883,
2811

ST Departm o Ti 4

I and other 1rules - Unemployment Insurance Case
Procedures - Employment Status [Independent
Contractor] Issues, p. 1051

I and other rules - Procedure in Workers’ Compensation
Matters - Employment Status [Independent
Contractor], p. 1061

I-I11 and other rules - Wage Claim Procedures - Employment

Status ([Independent Contractor] Issues, p. 1056
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I-v and other rule - Exemption of Independent
Contractors from Workers’ Compensation Coverage,
p. 725, 1303

I-XI Creating One Process for Determining All Employment
Status Issues, Including that of Independent
Contractor, p. 1070

I-XVII and other rules - Workers’ Compensation Plan Number
One (Plan 1] Requirements and Eligibility, p. 512,
1151

24.12.201 and other rules - New Horizons Program, p. 2747, 560

24.14.101 and other rules - Maternity Leave, p. 2749, 561

24.16.9007 Prevailing Wage Rates - Building Construction,
p. 873

24.21.414 Adoption of Wage Rates for Certain Apprenticeship
Programs, p. 87%

24.21.414 Wage Rates for Certain Apprenticeship Programs,
p. 1887, 2812

24.28.101 and other rules - Workers’ Compensation Mediation,
p. 2216, 2818

24.30,102 and other rules - Occupational Safety and Health

Standards for Public Sector Employment - Logging
safety for Public Sector Employment, p. 2581, 273
24.30.2542 and other rules - Safety Culture Act - Safety
Committee, p. 1542, 445
24.31.101 and other rules - Crime Victims Compensation

Program, p. 2751, 562

(Workers' Compensation Judge)
24.5.316 and other rules - Procedural Rules, p. 50, 557

STATE LANDS, Department of, Title 26
(Board of Land Commissioners and Board of Environmental Review)
26.4.161 Requirement for an Operating Permit for Hard Rock

Mills that are not Located at a Mine Site and that
use Cyanide, p. 1102, 2498

LIVESTOCK, Departmept of, Title 32

8.79.101 and other rules - Transefer of Milk Control Bureau
and Board of Milk Control Rules to the Department of
Liveatock, p. 456

(Milk Control Bureau)

8.79.101 angd other rules - Definitiona for the Purchase and
Resale of Milk - Transactions Involving the Resale
of Milk - Regulation of Unfair Trade Practices,

p. 2585, 455

(Board of Milk Control)
8.86.301 Wholesale Prices for Class I, II and IIT Milk,
641
8.86.301 Elimination of Minimum Wholesale and Retail Prices -
Producer Price Formulas, p. 2192, 2691
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32.

32,

3.121

8.103

I-VII

I-X

26,

26.

26.

26,

36,
36.

36,

36.
36.

36.
36.

2.201

2.201
2.608

6.101

12.1101

19.101

20,102
24.101
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and other rules - Disease Control - Animal Feeding,

Slaughter, and Disposal - Fluid Milk and Grade A

Milk Products - General Licensing and Provisions -

Marketing of Livestock - Branding and Inspection,
376

Circumstances Under Which Raw Milk May be Sold for

Human Consumption, p. 2222, 769

E. NSE T

Reject, Modify, or Condition Permit Applications in
the Sixmile Creek Basin, p. 1893, 2693

Resolution of Disputes over the Administration of
the Yellowstone River Compact, p. 1078

All Activities on Classified Forest Lands Within
Montana during the Legal Forest Fire Season - Debris
Disposal - Fire Prevention on Forest Lands, p. 877
Department of State Lands Model Procedural Rule,
p. 1777, 274

and others rules - Leasing or Other Use of State
Lands - Sale of State Lands - Schedule of Fees -
Homesite and Farmyard Leases - Antiquities on State
Lands - Ownership Records for Non School Trust Land,
p. 225, 771

and other rules - Repeal of Department of State
Lands Rules - Implementing the Montana Environmental
Policy Act, p. 2098, 275

and other rules - Christmas Tree Cutting - Control
of Timber Slash and Debris - Fire Management and
Forest Management., p. 2758, 59, 379

Board Model Procedural Rule, p. 1776, 276

Fees for Environmental Impact Statements, p. 1891,
2692

and other rules - Referendums for Creating or
Changing Conservation District Boundaries -
Congervation District Supervisor Elections, p. 2755,
772

Establishing Procedures for Collecting Processing
Feesa for Late Claims, p. 2763, 563

and other rules - Reclamation and Development Grants
Program, p. 228, 775

and other rules - Weather Modification, p. 381, 1159
and other rules - Wastewater Treatment Revolving
Fund Act, p. 1778, 2423

{Board of Land Commissioners)

26.

26,

36.

11-

2.301

2.502

10.115

6/6/96

and other rules - Rental and Royalty Charges on
State Land - Surface Management - Sale of State Land
- 0il and Gas Leases - Geothermal Resources -
Uranium Leasing - Coal Leasing on State Land,
2753, 916

Rental Royalty and Other Charges on State Land -
Transfer from Department of State Lands, p. 1157
and other rules - Fire Management, p. 2760, 773
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102
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and other rules - Christmas Tree Cutting - Control
of Timber Slash and Debris, p. 59, 379, 774

(Board of Land Commissioners and Department of Natural Resources
and Conservation)

26.7.7

03

and other rules - Citizen Participation in Agency
Decisions, p. 1262

(Board of 0il and Gas Conservation)

36.22.
36.22,
LI
1
1
1
1
I-v
I-VII
I-1X
I-XI
I-XIIT
1-XVII
I-XXXV
I-XL
11.7.1
11.7.4
11.7.5
11.14
11.16.
11.22.
16.10.

305

1401

03
ol

10

.10%

128

101

702A

and other rules - Naming of Pools - 1Illegal
Production - Restoration of Surface - Regulations to
Implement the Natural Gas Policy Act, p. 232, 1160
and other rules - Underground Injection, p. 649,
1308

\') it 1

Families Achieving Independence in Montana (FAIM),
p. 1357

Release of Confidential Records for State Mental
Health Facilities, p. 1264

Emergency Adoption - Families Achieving Independence
in Montana (FAIM), p. 917

Conditions for Contracts Funded with Federal
Maternal and Child Health Block Grant Funds, p. 525
and other rules - Chemical Dependency Educational
Courses, p. 391, 1312

Medicaid Self-Directed Personal Care Services,
p. 1656, 2823

and other rules - Medicaid Coverage - Reimbursement
of Physical Therapy, Speech Therapy, Occupational
Therapy and Audiclogy Services, p. 1089

and other rules - Medicaid Coverage - Reimbursement
of Therapeutic Family Care, p. 1302, 2501, 159
Retirement Home Licensing Requirements, p. 734
Home Infusion Therapy, p. 833

and other rules - AFDC, Food Stamps and Medicaid
Asgistance Under the FAIM Project, p. 2591, 284, 566
and other rules - Traditional JOBS Program - FAIM
JOBRS Program - FAIM Employment and Training,
p. 2619, 277, 564

and other rules - Children in Foster Care, p. 2462,
458

and other rules - Transfer to Department of
Corrections - Juvenile Corrections, p. 1385

Goal for Reducing the Percentage of Children in
Fogter Care for Two or More Years, p. 2224, 2792,
1388

Licensure of Day Care Facilities, p. 656, 1311

and other rule - Licensure of Adult Foster Care
Homes, p. 529, 921

and other rules - Purchased Services through Title
XX Block Grants, p. 743, 1390

Reduction of the Required Height of Water Risers in
Trailer Courts, p. 2384, 161
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16.10.1501 and other rules - Swimming Pool Licensing
Requirements, p. 2642

16.32.101 and other rules - Procedurea, Criteria and Reporting
of the Certificate of Need Program, p. 1267

16.32.399K Utilization Review in Medical Assistance Facilities,

p. 234, 682

20.14.104 and other rules - Mental Health Nursing Care
Centers, p. 658, 1391

46.6.405 and other rules - Vocational Rehabilitation

Financial Needs Standards, p. 2779, 1320

46.10.108 and other rules - AFDC Monthly Reporting - Budgeting
Methods, p. 1898, 2499

46.10.403 AFDC Agsistance Standards, p. 1290

46.11.112 and other rules - Food Stamp Budgeting Methods -
Monthly Reporting Requirements, p. 1895, 2500

46.12.505 Medicaid Coverage - Reimbursement of Inpatient and
Qutpatient Hospital Services, p. 1102

46.12.505 and other rules - Medicaid Cost Report Filing
Deadlines - Physician Attestation for Certain
Providers, p. 2787, 459

46.12.506 and other rule - Medicaid Reimbursement for

Outpatient Hospital Emergency, Clinie and Ambulatory
Surgery Services, p. 237

46.12.590 and other rules - Medicaid Reimbursement for
Residential Treatment Services, p. 243, 776

46.12.1222 and other rules - Nursing Facilities, p. 1081

46.12.1919 and other rule - Targeted Case Management for High
Risk Pregnant Women, p. 532

46.12.1930 and other rules - Targeted Case Management for the
Mentally Ill, p. 538

46.14.401 Low Income Weatherization Program, p. 731

46.30.507 and other rules - Child Support Enforcement
Distribution of Collections - Non-AFDC Services,
p. 2765

PUBLIC SERVICE REGULATION, Depargment of, Title 38

I Content of Certain Motor Carrier Receipts, p. 896

3g.3.1101 and other rules - Motor Carriers of Property, p. 663
38.5.2202 and other rules - Pipeline Safety, Including Drug
and Alcohol Testing, p. 1631, 2425

R D m itl

1 and other rules - Real Property, p. 107, 1172

1 Itemized Deductions for Health Insurance, p. 2100,
2848

I-III Infrastructure User Fee Credit, p. 538, 1178

I-XIII and other rules - 0il and Gas Rules for the Natural

Resources Tax Bureau, p. 1107

42.,11.1013 and other rules - Liquor Privatization Rules, p. 66,
1161

42.15.101 and other rules - Biennial Review of Chapter 15 -
Composite Returns, p. 78

42.15.316 Extensions - Late Pay Penalty, p. 1927, 2507
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42.15.401 and other rules - Medical Savings Account, p. 61,
1162

42.15.416 and other rules - Recycling Credit, p. 2109, 2850

42.15.506 Computation of Residential Property Tax Credit for
Elderly, p. 1925, 2851

42.17.101  and other rules - Withholding and 0ld Fund Liability
Taxes, p. 97, 1169

42.19.401 and other rules - Low Income Property Rules - Income
and Property Tax Relief Rules, p. 87, 1171

42.21,106 and other rules - Personal Property, p. 2653, 1174

42.22.1311 and other rule - Industrial Property, p..2230, 162

42.22.1311 Industrial Machinery - Equipment Trend Factors,
p. 1921, 2508

42.23.111 and other rules - General and Special Provisions for
Corporation License Tax, p. 68, 1177

42.23.302 and other rule -~ Corporate Tax Returns - Deductions,
p. 2226, 2852

42.31.101 and other rules - Cigarette and Tobacce, p. 2114,
2853

42.31.2101 and other rules - Contractor Gross Receipts,
p. 2103, 2854

42.34.101 and other rules - Dangerous Drug Taxes, p. 2228,
2856

42,35.101 and other rules - Inheritance Tax Rules, p. 91, 1179

42.36.101 and other rules - Inheritance Taxes, p. 70, 1181

SECRETARY OF STATE, Title 44

1.2.419 Filing, Compiling, Printer Pickup and Publication of
the Montana Administrative Register, p. 2239, 2694

(Commissioner of Political Practices)

I Overlapping Work Hours - Multiple Salaries from
Multiple Public Employees, p. 125, 789

I-1II Designation of Contributions - Aggregate
Contribution Limits for Write-in Candidates, p. 129,
7684

I-vIII Code of Ethics Complaint Procedures, p. 540, 922

44.10.331 and other rule - Contribution Limitations, p. 127,
787

44.10.411 Incidental Political Committee, Filing Schedule,
Reports, p. 1126

44.12.109 Personal Financial Disclosure by Elected Officials,
p. 1128

SOCIAL AND REHABILITATION SERVICES. Department of, Title 46

I-V Medicaid Estate Recoveries and Liens, p. 1109, 2837
I-XVI Health Maintenance Organizations, p. 895, 1974, 2155
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