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BEFORE THE DEPARTMENT OF AGRICULTURE 
OF THE STATE OF MONTANA 

In the matter of the proposed 
adoption of a New Rule by 
reference and Repeal of 

NOTICE OF A PROPOSED ADOPTION 
BY REFERENCE AND REPEAL OF THE 
FEED AND PET FOOD RULES 

ARM 4.12.201 through 4.12.217 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons 

1. on March 25, 1995, the department of agriculture 
proposes to adopt a new rule to adopt model regulations for 
feed and pet foods, and repeal old rules dealing with the same. 

2. The rule, as proposed to be adopted, appears as 
follows (new material is underlined) . Rules 4. 12.201 through 
4.12.217 are proposed to be repealed. Text of these rules can 
be found on pages 4-354.1 through 4-367 of the Administrative 
Rules of Montana. 

(AUlH: Sec. 80-9-103 and 204, MCA) 
(IM£: Sec. 80-9-101, 202, 203 and 204, MCA) 

NEW RULE I ADOptiON OF MODEL FEEP ANP PET FOOD 
REGULATIONS Ill The Montana pepartment of Agriculture hereby 
adopts and incorporates by reference, the Model Feed 
Regulations and Model Pet Food Regulations as published in the 
1995 Official Publication of the Association of American Feed 
Control OfficiAls IMFCOl. A copy of the AAFCO model rules may 
be obtained from the Montana Department of Agriculture, PO Box 
200201. Helena. Montana. 59620 or the entire Official 
Publication may be obtained tor a cost of $25 through the AAFCO 
Treasurer. phone 14041 656-36J7, The pirector of the Montana 
pepartment of Agriculture or his designee shall be the official 
recognized throughout the model regulations. 

ill. A "customer-formula feed" as ysed in the model rules 
is defined as a custom mixed feed. 

(AUIH: Sec. 80-9-103, MCA; IMf: Sec.80-9-101, MCA) 

BIAIQI: The Montana Commercial Feed Act states that the 
Deportment, in the interest of uniformity, shall adopt the 
official provisions of the Association of American Feed Control 
Officials (AAFCO) as published in their official publication, 
unless inconsistent with the act. The model feed and pet food 
rules developed by consensus through AAFCO are consistent with 
the Montana commercial Feed Act. The change of the Montano 
rules to match the model rules of MFCO was brought to the 
department by the Montana feed industry. 

The adoption of these rules will update the Montana Commercial 
Feed rules to the current standards in the feed industry. The 
feed industry will have access to the text of the Montana rules 
in a publication that is nationally utili~ed by the industry. 
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The new labeling requirements better convey information from 
the feed producer to the consumer. The new rules require 
species specific label information including nutritional and 
medication claims, guarantee analysis, ingredients, directions, 
cautions and warnings. These labels are more detailed than 
existing required feed labels. 

The proposed time frame between the adoption date and the 
implementation date will allow the feed industry to review 
their feed labels, make any necessary changes and affix the 
proper labels to their products. 

3. The Department proposes to make these new rules 
effective october 1, 1995. 

4. Interested persons may submit their written data, 
views, or arguments concerning these amendments to Gary 
Gingery, Administrator, Department of Agriculture, Agricultural 
Scie~s Division, P.O. Box 200201, Helena, MT 59620-0201, no 
later than March 23, 1995. 

5. If a party who is directly affected by the proposed 
amendment wishes to express his data, views, and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Gary Gingery, Administrator, 
Department of Agriculture, Agricultural Sciences Division, P.O. 
Box 200201, Helena, MT 59620-0201 no later than March 23, 
1995. 

6. If the department receives requests for a public 
hearing on the proposed amendment 
from either lOt or 25, whichever is less, of the persons who 
are directly affected by the proposed amendment; from the 
Administrative Code Committee of the legislature; from a 
governmental subdivision or agency; or from an association 
having not fewer than 25 members who will be directly affected, 
a hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Administrative Register. 

Certified to the secretary of state F<'hruary 10,1995. 
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-245-

BEFORE THE CLASSIFICATION AND RATING COMMITTEE 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of ARM 6.6.8301, updating 
references to the NCCI Basic 
Manual for Workers' 
Compensation and Employers 
Liability Insurance, 1980 ad. 

TO: All Interested Persons. 

NOTICE OF PROPOSED 
AMENDMENT OF ARM 
6.6.8301 

NO PUBLIC HEARING 
CONTEMPLATED 

1. March 28, 1995, the classification and rating committee of the state 
of Montana proposes to amend rule 6.6.8301 updating references to the NCCI Basic 
Manual for Workers' Compensation and Employers liability Insurance, 1980 ed. 

2. The rule, as proposed to be amended, appears as follows (new material 
is underlined; material to be deleted is interlinedl 

6.6.8301 ESTABLISHMENT OF CLASSIFICATIONS FOB COMPENSATION 
PLAN NO. 2 I 11 The committee hereby adopts and Incorporates by reference the 
NCCI Basic Manual for Workers' Compensation and Employers Liability Insurance, 
1980 ad., as supplemented through Merelt 21, 19Q4 July 1. 1996, which 
establishes classifications with respect to employers electing to be bound by 
compensation plan No. 2 as provided In Title 39, chapter 71, pert 22, Montane Code 
Annotated. A copy of the Basic Manual for Workers' Compensation and Employers 
Liability Insurance is available for public inspection at the Office of the Commissioner 
of Insurance, Room 270, Sam W. Mitchell Building, 126 North Sanders, P. 0. Box 
200301, Helena, MT 59620-0301. Copies of the Basic Manual for Workers' 
Compensation and Employers liability Insurance may be obtained by writing to the 
Montana Classification and Rating Committee in care of the National Council on 
Compensation Insurance, Twa Tamarae S~tt,~era, S~:~ite 61 a, 7535 East Hampden 
Ave., Sujte 607. Denver, CO 80231. Persons obtaining a copy of the Basic 
Manual for Workers' Compensation and Employers Liability Insurance must pay the 
committee's cost of providing such copies. 

(21 Remains the same. 
AUTH: Sec. 33·16~1012, MCA IMP: Sec. 33-16-1012, 2-4-103, MCA. 

3. The proposed amendment is necessary In order to bring references to 
the NCCI Classification and Rating Manual current. Changes to the NCCI 
Classification and Rating Manual, to be effective July 1, 1995, affect certain 
classifications with re5pects to the Quick Printing Industry and businesses that 
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employ clerical office workers. 

4. Interested persons may submit their data, views, or arguments in 
writing to: 

Robert Carlson, Chairperson 
Montana ClassificatiOn and Rating CommittM 
c/o National Council on CompensatiOn Insurance, Inc. 
7535 East Hampden Avenue, Suite 607 
Denver, Colorado 80231 
Comments must be received no later than March 28, 1995. 

5. If a person who Is directly affected by the proposed amendment wishes 
to present data, views, or arguments orally or In writing at a public hearing, such 
person must meke written request for a heerlng and submit the request along with 
any comments such person has to: 

Robert Carlson, Chairperson 
Montana Classification and Rating Committee 
c/o National Council on Compensation Insurance, Inc. 
7535 East Hampden Avenue, Suite 607 
Denver, Colorado 80231 

6. If the classification and rating committee of the state of Montana 
receives requests for a public hearing on the proposed amendment from either 1 0% 
or 25, whichever Is less, of the persons who are directly affected by the proposed 
amendment; from the administrative coda committee of the legislature; from a 
governmental agency or subdivision or from an association having no Jess than 25 
members who will be directly affected, a hearing will be held at a later data. Notice 
of the hearing will be published in the Montana Administrative Register. For each 
category of classification affected, tan percent of the persons directly affected has 
been determined as follows: five 151 for the classification Involving the Quick Print 
Industry basad on 50 parsons In the state the classification of which are affected by 
the proposed amendment; 25 for the classification amendment related to clerical 
office workers. 

8y: ~4 

By: 

Robert Carlson, Chairperson 
Classification and Rating Committee 

Certified to the Secretary of State February 13 1 1995 

4-2/23/95 MAR Notice No. 6-53 
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BEFORE THE BOARD OF INVESTMENTS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to definitions, forward commit-) 
ment fees, residential loan ) 
programs, appraisals, conven- ) 
tional loan programs, FHA and l 
VA loan programs, loan programs) 
for commercial, multi-family ) 
and non-profit corporations and) 
conventional, FHA, VA, commer- ) 
cial, and multi-family loan ) 
programs - assumptions l 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES PERTAINING TO LOAN 
PROGRAMS ADMINISTERED BY THE 
BOARD OF INVESTMENTS 

1. On March 15, 1995, at 9:00a.m., a public hearing 
will be held in the Board of Investments conference room, 555 
Fuller Avenue, Helena, Montana, to consider the proposed 
amendment of rules pertaining to loan programs administered by 
the Board of Investments. 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

"8.97.1301 DEFINITIONS In addition to the definitions 
set forth in 17-5-1503 and 17-6-302, MCA, the following 
definitions apply in all sub-chapters contained in Title 8, 
chapter 97, of these rules: 

(1) through (19) will remain the same. 
(29) "heart less ~ese~e £~rt9 te~ the irt staEe irtwestment 

f~rte" means the fttrtd establi11fied irt 11 6 315, IleA. 
(21) through (41) will remain the same, but will be 

renumbered (20) through (40) ." 
Auth: The portion of this rule implementing 17-6-201, 

MCA, is advisory only, but may be a correct interpretation of 
this section, Sec. 17-5-1503, 17-5-1521, 17-6-324, MCA; 
IMPLIED, Sec. 17-6-201, 17-6-324, MCA; IMf, Sec. 17-5-1503, 
17-6-201, 17-6-211, 17-6-302, 37 6 392, MCA 

"8.97.1303 FORWARD COMMITMENT FEES AND YIELD 
REQUIREMENTS FOR ALL LOANS (l) and (1) (al will remain the 
same. 

(b) a forward commitment fee will be refunded only if 
the application is rejected or the counter offer made by the 
board is not accepted within 10 days by the seller/servicer. 
A minimum of $500 will be withheld from the forward commitment 
fee on commercial and multi-family loans to compensate the 
board for loan analysis; and $100 will be withheld on economic 
development linked deposit loans and residential loans; 

(c) and (d) will remain the same. 
(e) forward commitment rates, on a net yield basis, will 

be posted every Thursday for a one week period. To ~ 
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~ a forward commitment ~ for any loan offering at the 
rate set last, a written request and fee must be submitted or 
postmarked within the forward commitment raee period. The 
basis for residential rates will be the FHLMC index and for 
all types of commercial and multi-family loans the treasury 
bond rates of similar maturity will be used. The 
seller/servicer is not required to deliver the loan documents 
or designate the borrower(s) name when reserving a forward 
commitment rate. In establishing those interest rates, the 
board will consider: 

(i) through (2) (b) will remain the same. 
(c) the net yield requirements on loans which exceed the 

FHLHC maximum loan amount will be one-quarter of one oercent 
(25 basis points! aboye the residential rates. 

(3) through (4) will remain the same.• 
Auth: Sec. 17·5·1504. 17·5·1521, 17·6·311, 17·6·315, 17· 

6·324, MCA; IMf, Sec. 17·5·1504. 17·5·1521, 17·6·304, 17·6· 
308, 17·6·211, 17·6·315, 17·6-324, MCA 

R8ASQN: The Board is proposing the above amendments to sub· 
chapter 13 to achieve underwriting guidelines similar to FHLMC 
(Freddie Mac) Federal Home Loan Mortgage Corporation 
Underwriting Guidlines. This should induce lenders to sell 
mortgages to the Board on a similar underwriting basis as 
required by other secondary markets. 

"8.97.1401 &BSIPBNIIAL LOAN PRQGRAHS · GBNBRAL 
REQUIREMENTS (1) through (e) (ii) will remain the same. 

(f) partial release of secured property will be 
considered wi~h a red~e~ien ~e prineipal balanee and 
endersemen~ ~e ~itle pelie}. The seller/servicer should 
provide a recommendation and furnish all necessary information 
and items in the form of a written request including the 
reasons for the partial release; anticipated use of the land; 
the legal description of the land to be released and survey, 
if required. Any and all costs must be borne by the 
borrower.• 

Auth: The portion of this rule implementing 17-6·201, 
MCA, is advisory only, but may be a correct interpretation of 
this section, Sec. 17·5·1054. 17·5·1521, MCA; IMPLIED, Sec. 
17·6·201, 17·6·324, MCA; IMf, Sec. 17·5·1504. 17·5·1521. 17· 
6·201. 17·6·324, MCA 

"8.97.1402 APPRAISALS (1) Financial institutions must 
have all offerings appraised by an independent fee appraiser 
licensed in Montana. and-by In submitting the appraisal~ 
financial institution certifies ae-ee ~ the appraiser~ 
eompetenee is competent, apprai~ has the apprqpriate 
experience, and lack~ ~ conflict of interest as-eo 
regarding the appraised property. 

(2) through (4) will remain the same. 
(51 All conventional loan offerings must be supported 

byL and includeL an aeeep~able appraisal prepared by an 
iPPraiser licensed in Montana prepared by an independent tee 
appraiser whieh esnfi~s that the sHbjeet prepert} eenfe~s te 
1100/\'-A prepert)l standards. 

4-2/23/95 MAR Notice No. B-97-41 
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(6) will remain the same. 
(7) Commercial and multi-family !over 12 ynjtsl 

appraisals must be a full narrative report prepared in a 
format consistent with standards established by the American 
institute of real estate appraisers or the society of real 
estate appraisers to include at a minimum; 

(a) through (t) will remain the same." 
Auth: The portion of this rule implementing 17-6-201, 

MCA, is advisory only, but may be a correct interpretation of 
this section, Sec. 17-5-1504, 17-5-1521, MCA; IMPLIED, Sec. 
17-6-201, 17-6-324, MCA; IMf, Sec. 17-5-1504, .12-5-1521. 17-
6-201. 17-6-324, MCA 

"8.97.1403 CONYENTIONAL LOAN PROGRAM - GENERAL 
REQUIREMENTS (1) through (f) will remain the same. 

(g) a maxi~ 99 pe~eeftt laaft ta wal~e will he 
eaftside~ed ta~ a p~ere~t~ that is the he~~ewe~·s p~ima~~ 
~esiseftee with r~i.ate me~tgage ifts~~aftee ift aft ama~ftt ftat 
less thaft i!8 pe~eeftt iss~ed hy aH iHs~~e~ aeeeptable -t-e---t:fte 
beard;-

(h) and (i) will remain the same, but will be renumbered 
(g) and !h)." 

Auth: The portion of this rule implementing 17-6-201, 
MCA, is advisory only, but may be a correct interpretation of 
this section, IMPLIED. Sec. 17-6-201, 17-6-324, MCA; IM£, Sec. 
17-6-201, 17-6-211, MCA 

"8.97.1404 CONVENTIONAL LOAN PROGRAM - PURPOSE AND LOAN 
RESTRICTIONS (1) through (5) will remain the same. 

(a) For a borrower's primary residence, the maximum 
loan-to-value ratio for uninsured loans will be~ 12 percent 
up to the FHLMC maximum and then the graduated scale in ARM 
8.97.1403(1) (a) will be used. 

(b) For a property which is not a borrower's primary 
residence, the maximum loan-to-value ratio for uninsured loans 
will be &5 1Q percent up to the FHLMC maximum and then the 
graduated scale in ARM 8.97.1403(1) (a) will be used less five 
percent. Use of refinance proceeds must be limited to paying 
ott the existing first mortgage, for paying off junior liens 
against the property at least one year old as of the 
origination date of the refinance mortgage, and for paying 
related closing costs associated with the refinance loan. 
Cash out to be disbursed to the borrower or any other payee 
will not be permitted. 

(6) through (B) (d) will remain the same." 
Auth: The portion of this rule implementing 17-6-201, 

MCA, is advisory only, but may be a correct interpretation of 
the law, IMPLIED, Sec. 17-6-201, 17·6-324, MCA; IM£, Sec. ~ 
6-201, 17-6-211, MCA 

"8.97.1405 CONVENTIONAL LOAN PROGRAMS OFFERING 
CHECKLIST (1) If the offering contains residential 
conventional mortgages, the seller/servicer is required to 
submit ftr'l)' nttlftbe~ et the following for· underwriting: 

(a) will remain the same. 
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(b) the a complete lean offering ~heet FHLMCIFNMA 
uniform Underwriting and Transmittal Summary form; 

(c) through (h) will remain the same. 
(i) a copy of the buy/sell agreement andf6r. if new 

construction. a certified and dated breakdown of construction 
costs plus land costs signed by the contractor and borrower; 
where the borrower is the builder, the financial institution 
will certify the breakdown of construction costs; 

(j) a copy of the appraisal report obtained by the 
seller/servicer, utilizing the FNMA or FHLMC most updated form 
for number of units, with at least twe all actual clear and 
current pictures of subject property, and all comparable 
properties, dated within 180 days; 

(i) through (2) will remain the same. 
(a) if new construction. the appraiser's verification 

that the subject property has been completed per plans and 
specifications and a current recertification of value; 

(b) through (e) will remain the same. 
(f) a certified copy of the recorded assignment of 

mortgagee's interest by the elerlt and recorder; the assignment 
must be assigned as required by the board, except for 
participation; 

(g) will remain the same. 
(hl a ~t~r.ey, 

(i) will remain the same, but will be renumbered (h). 
(jl a eertificatien by the contractor er an inde~endent 

qttalified insJ~eeter that the st~b~eet ~re~erty has been oon!!trtleted 
iot~iMiee~.l\~"""""""~~~i!lhed~~7 

+k+ lil foL newly constructed properties with individual 
water systems, a copy of the well log confirming that the well 
was drilled by a licensed water well contractor; or 
certification that the system ~rowides 188 gallons ~er ~erson 
~er da, for dOMestic t~~e has been approved by the state 
department of health if the water supply system is ~ 
indiwidt~al well and is a community system designed to service 
more than one property; 

(ll fer exi~ting ~re~erties with indiwidt~al water 
syste~. a ee~y ef the well leg, if awailable, 

(m) will remain the same, but will be renumbered (j). 
+nt lkl for properties with individual sewage systems, 

confirmation that the septic system meets state and local 
requirements. if available; 

(ol road maintenance agreements as reqHired by PI~, 
(p) will remain the same, but will be renumbered (1) ." 
Auth: The portion of this rule implementing 17-6-201, 

MCA, is advisory only, but may be a correct interpretation of 
this section, IMPLIED, Sec. 17-6-201, 17-6-324, MCA; IME. Sec. 
17-6-201. 17-6-211, MCA 

"8.97.1406 FHA AND VA LOAN PROGRAMS · GENERAL 
REQUIREMENtS (1) Approved seller/servicers may ~ submit 
offerings on a whole basis. Participation is not allowed. 

(2) through (6) will remain the same.• 
Auth: the portion of this rule implementing 17-6-201, 

MCA, is advisory only, but may be a correct interpretation of 

4-2/23/95 MAR Notice No. 8-97-41 
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this section, IMPLIED, Sec. 17-6-201, 17-6-324, MCA; IM£, Sec. 
17-6-201, 17-6-211, MCA 

"8,97.1407 FHA AND VA LOAN PROGRAMS - OFFERING CHECKLIST 
(1) If the offering contains FHA or VA loans, the 

seller/servicer may-he ia required to submit afly-6£ the 
following for underwriting: 

(a) will remain the same. 
(b) the completed lean ettering sheet, te be pre~ided b~ 

the beard Mortgage Credit Analysis <FHA! or Loan Analysis <VAl 
Worksheet; 

(c) and (d) will remain the same. 
!e) a eep~ ef the formal written credit repert(s) en 

each berrewer £rem the credit reporting ageney,-dated within 
98 da~s. 

!f) a oerifieatien ef depesits and employment, 
!g) a eep~ et the berrewer's eempleted federal ta~ 

ret~rn fer the past twe ~ears aleng with a cempleted cash flow 
anal~sis, te be preoided b~ the beard, it the berrewer er ee 
berrewers are self emple~ed er hawe cash flew £rem ether 
se~rees, incl~ding b~t net limited te. depreciation, 
interest, diwidends, partnerships, and cerperatiens, 

!h) a eep~ ef the ¥A eertitieate et reasonable walHe er 
!RID eenditienal commitment aleng with ene aet~al clear and 
eHrrent pietHre ef the SHb;ect prepert~, 

(2) and (2) (a) will remain the same. 
(e) a eep~ ef the H-1 title iRI!II:U!"aRee psliey 'W>IP".. 

eKtended eeoera!e endersed as re~i~ed b~ the beard1 
(c) will remain the same, but will be renumbered (b) . 
(d) a eep~ e£ the reeerded first trust indenture, 
~ l.l:.l a copy of the recorded assignment of the 

mortgagee's interest certified by the elerl< aRd reeerder. The 
assignment must be assigned as required; 

f£+ ldl a copy of the FHA mortgage insurance 
certificate. if applicable; 

tgt ~ a copy of the VA loan guaranty certificate 
demonstrating that the maximum exposure of the board does not 
exceed 65 percent. if applicable; 

(h) the aekRewledgment et nen e~emptien from eMeeutien 
as a heme stead pursuant te ?8 Jiil iil82, •teA, 

(i) will remain the same, but will be renumbered (f) ,• 
Auth: the portion of this rule implementing 17-6-201, 

MCA, is advisory only, but may be a correct interpretation of 
this section, IMPLIED, Sec. 17-6-201, 17-6-324, MCA; IM£, Sec. 
17-6-201. 17-6-211, MCA 

"8.97.1410 LOAN PROGRAMS FOR COMMERCIAL. MULTI-FAMILY 
AND NON-PROFIT CORPORATIONS GENERAL REQUIREMENTS (1) 
through (15) will remain the same. 

(16) Partial release of collateral will be consider·ed 
with a reduetien te the priHeipal ealaHee. The 
seller/servicer must provide a written recommendation and 
furnish all necessary information and documentation in the 
fonn of a written request to justify the partial release of 
collateral. All expenses related to the requested release 
shall be borne by the borrower." 

MAR Notice No. 8-97-41 4-2/23/95 
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Auth: Sec. 17·5·1504. 17-5-1521, 17-6-308, 17-6-315, 17-
6-324, MCA; IMf, Sec. 17-5-1504. 17-5-1521, 17-6-211, 17-6-
308, 17-6-315, 17·6·324, MCA 

"8.97.1412 LOAN PROGRAMS FOR CQMMERCIAL. MULTI-FAMILY 
AND NON-PROFIT CORPORATIONS · OFFERING CHECKLIST (1) through 
(1) (r) will remain the same. 

(2) If the of!ering is accepted, the following 
information ~ max be e~e~itted required prior to funding 
disbursement: 

(a) through (h) will remain the same. 
(i) a copy of the recorded first deed ot trust or 

mortgage, if approved, with due-on-sale clause; the PNliA/PII~te 
~est recent te~ reqtiired eft MHlti tamill leans inel~eing a 
preperly completed MHlti family e~e eft transfer rider, 

(j) through (m) will remain the same.• 
Auth: Sec. 17·5·1054, 17-5-1521, 17-6-308, 17-6-324, 

MCA; IMf, Sec. 17·5·1504. 17-5-1521, 17-6-304, 17-6-305, 17-
6-308, 17-6-314, 17·6·324, MCA 

"8.97.1414 CONVENTIONAL. FHA. VA, COHMERCIAL. AND MULTI· 
FAMILY LOAN PROGRAMS · ASSUMPTIONS (1) through (5) will 
remain the same. 

(6j Prier appreoal ef a p~rehaser's ereeit fer a release 
ef liability is re~iree fer an ass~H~~ptieft et a PIIA/VA leaft. 

(7j If the bea~ appre~es an aes~tien et an, lear~, a 
written release et liability fer the eriginal eebter will be 
sent te the seller/ser'lo•ieer. • 

Auth: The portion of this rule implementing 17-6-201, 
MCA, is advisory only, but may be a correct interpretation of 
this section, Sec. 17·5·1504, 17-5-1521, MCA; IMPLIED, Sec. 
17-6-201, 17-6-315, 17·6·324, MCA; IMf, Sec. 17-5-1504. 17·5· 
l.!i.Z.l, 17·6·201, 17-6-211, 17·6·315, 17-6-324, MCA 

REASON; The Board is proposing these amendments to achieve 
underwriting guidelines similar to FHLMC (Freddie Mac) Federal 
Home Loan Mortgage Corporation Underwriting Guidelines. This 
should induce lenders to sell mortgages to the Board on a 
similar underwriting basis as required by other secondary 
markets. In addition, certain of these amendments reflect 
changes in underlying federal rules or statutes. 

3. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to the Board of 
Investments, 555 Fuller, P.O. Box 200126, Helena, Montana 
59620-0126, to be received no later than 5:00p.m., March 23, 
1995. 
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4. Julie Endner, Program Assistant, Board of 
Investments, has been designated to preside over and conduct 
this hearing. 

BOARD OF INVESTMENTS 
WARREN VAUGHAN, CHAIRMAN 

' . f I' /, . /. 
BY: l c C·ty '~I I lt{{..-_1.1. 

ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, February 13, 1995. 
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BEFORE TilE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF TilE STATE OF MONTANA 

In the matter of the amendment of 
rules 16.8.1404, 16.8.1413 and 
16.8.1429, dealing with opacity 
requirements at kraft pulp mills 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED AMENDMENT 

OF RULES 

(Air Quality) 

To: All Interested Persons 

1. on April 5, 1995, at 6:00p.m., the board will hold a 
public hearing at the Missoula city Hall, City Council Cham
bers, 201 w. Spruce, Missoula, Montana, to consider the amend
ment of the above-captioned rules. 

2. The rules, as proposed to be amended, appear as fol-
lows (new material is underlined; material to be deleted is 
interlined): 

same. 
16 • 8 • 14.><0.:..4 _ __;V._,I._.s ... r...,B..,L..,E.._A.,_,._I.,_R-'=C:><O,.,NcoT.!OA"'M"'I"'N"'A"'N'-'Tc><S ( 1)- (3) 

(4) This rule does not apply to emissions from: 
(a)-(c) Remain the same. 

Remain the 

(d) those new stationary sources listed in ARM 16.8.1423 
for which a visible emission standard has been promulgated;--<H' 

(e) residential solid-fuel combustion devices such as 
fireplaces and wood or coal stovesTL_QK 

Lfl. rg.:;;gveu_fyrnaces at kraft pulp mills. 
AUTII: 7?_-::~:-LU, ]2_-2-]Q.:l., MCA; IMP: 75-2-203, MCA 

lQ, 8. 1413 SULFUR EMISSIONS KRAFT PULP MILLS ( 1) For 
the purposes of this rule, the following definitions apply: 

(a) Remains the same . 
.!!21 ~·cross recovery furnace" means a furnace used to 

recQYQ!:.._<;;J).~Jllicals consisting primarily of sodium and sulfur 
99.ffiPQ.!Jr!Q~ __ Qv_R\!£!tl!l9 ____ blac:_IL__liguor that on a quarterly basis 
contains more than 7 weight percent of the total pulp solids 
il:mll~JJeutral ~\dlf.!te __ semi<;;.hemical process and has a green 
l iguor___!i.ld.lf!g_i tL,QL_I!lore thall....l.!!1_,_ 

(b)-(d) Remain the same but are renumbered (c)-(e) . 
.! D .~J~gg_qygry ____ f_urnace" _ means either a_ straight kraft. 

x:_ecQY~y_J\!r_nf\_g_g__QL ;!_s:;r_osq__recovery furnace, and inclydes the 
direct-contact evaporator for a direct~contact furnace. 

(e) Remains the same but is renumbered (g)_ 
ill "Str.il.i9..1:!.t kraft recovery furnace" means a furnace 

used to __ _r_g!;QVer chemicals consisting primarily of sodium and 
;;;_ul fur ___ __g_omp<_:>y__nds _ _Qy_ bur_n__i_!l_g black _ _l_-i,g\d_Q!' ___ th<!t . .2n.. ... £L.9Y'llter lv 
9i!S il? _ _gQ!ll:-i!i!l§._ 7_ l'~.ight lLElr<.::~nt Q.L_les§ __ Qf____thg_totqJ_Q!_l_l_p....§Ql= 
_ids __f[Q!!\ .tb!" ... neyt.c..al ... .!?JA.Ui te semichC!m i<.:;a l_pr_g<;:~..§§ __ QL hi!!L_g__rg_en 
J.J,_g_y_g__r_ su lf_j,g__jJ;y __ gL£!!_l___Q_[__)<g§_§_~ 
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(f) Remains the same but is renumbert!d ( i) . 
(2)-(6) Remain the same. 
(7) All TEl;i emission standards ln this rule sfiaH l!lill be 

based on average daily emi.ssions. The T!Hi 1 imitations hefeifi 
in _ _tnli;_rule st\a-H wi 11 not preclude a requirement to install 
the highest and best practicable treatment and control avail
able. New mills or mills expanding exist1ny facilities may be 
required to meet more restrictive TRS emission limits. 

l!U. No person may cause or authori~g ___ .!;.Q__Qg_disc~ 
into the outdoor atmosphere~ ___ fr.om any__rgcOVJ'lJ2L_furnace in-
stalled on or before November 2.1......_!268, __ §J11issions_i_IJ..!!.t exhibit 
11B.~.QI;!acjty or greater a~g_g____g_ygr_ .!2 consecutive minutes. 
f:QL recovery furQacm;_,__th_ig__ opacili. li.rni !;£~_!;)on __ supersedes ....i!JlY 
Q!;hgr.. __9lli!U!..v _1.! m i !; a t !_QD._£.QI!.!;.ill.led _ .in ... t hi §._Q! <l.Q!..tl ~ ~inc l ud i nq 
ARM 16.8.1404 an.Q__l6.8.1423 • 

.L2.l No person may_ cause or authorize to~ _ __Qj_schargm! 
into the outdoor atmosphere, .... from .... iiny__ .reco'.t~.nc._fl!.r.r>iice in-: 
sta lled after November _l;L._ .. l2.!2.!L._emi ssiQ!.HL.1hi!L_exl]_~- JOl 
opacity or greater_ averaqgg_ovg_r.__& S.Q!l§.eculiyg_ __ J!!.d.!l!!t!i!§....._ __ _f.Q( 

recovery__ furnaces ._.!..hl_.§._..QQi!£..iJs ... ll.!!!.i@U_gn_su!'.ersedes any other 
QJ2acity limitation contained in. this _ __2ha}2ter~ _ ___l_n<::!lli!ing__l!BM 
l_L!L...ll.!M_ and lh_!l__._ULL._ 

l.lOl A!1Y ...... !2.!.'..L§On subject to_i§j__QL . .l2.l.....il.bO'£§.JLh.all install. 
calibrate. rna i nta ill,_ and_..Qperate __ .!! ___ contin!!QllfL_Qlli!J:j_!;y __ monitor-
ill_g_.§ystem (COMS) t.o _!l!Qnitor ___ i.l.m!_ recorQ. .th!L_f!El!Qil::y __ of __ erni§: 
§.lQll...§ • .l!!scharggQ__j__nto _t_h.§_!l!;.!llQ§P.11!'lr.!L[r.Qm._ ~nY r~QQyery_fYXMCe 
subject to this rule .. __ '!'his COMS shall _QQ!!!J2lv_....\tiLI:Lth.!L.reguit·e
rnents ot 40__Qf'B_,__ Part.3;!Q, ... £.J'l!larding the in:;;.t.alli!tign~_£glibrg: 
t ion, rna intenan~ ...... and operati.9.D__....QI. COf'!l;i __ lQL__kJ:a ft . .llli.llL . ..l!LUl 
.r_gcoY.!U:Y_furnace§_.QnQ .i!...llY. other a1Wli£f!Q!§ .. r§fll!..i£..!!.!!l!i!!1.i .. .in.. tllll; 
Qhaeter regarQ.ing__ th§_ i.!l§.ta!latioJL. ___ ca.librf!t ign.~ma i tl!&ru!.n~~ 
and operation of COMSL 

illl COMS wi 11 be th!LJ>r imarv:._measuJ::.g__Q.(___£Qmp 1 iance with 
the opacity limits specified .in.___i8l or 19L above .~K£ept that 
the department may:_ use _gno!;h_g_r_...M1Qr..Qer ii!t!l.._ method ____ of_Qeter.m.in: 
ing complignce, as specified i .. n .. !;h§.. Montan<L§Q.!J[J;O!L!&§.LP.rQ.!;Q: 
£QL_gnd _ procedurQlL ma11ua L __ i ncl'.!Qlng_!.._h.§_ t§§!.......!!!§LI:lDd __ <:;onta illilli 
! !1 . .A Q_. CF.!L......l'..!!.LL_§Q_, ___ i!J2I'.end i ~_A, ~!!l~\;hQQ. .2 ._whell ~~th§ . Q§lli!J:.!;!!!§PJ; 
has _£§a son tQ_ bel i.J'l.Y!l... .. !..tlat COMS dat..g__is _not accurate . or when 
COMS data is \!lli!Vailable. 

ilil Any_ person subject to _.....{.!.QL aboyg__.§hi! U_ ___rg!2Q!'L§YQI'..Y 
ti!!!!L.E.!rr.i.QQ.__gf __ exce§.§... .. Q£ii£l.tY..... from _..il!rL .. rfl.covery __ [yrng_ce, __ ...<'!§ 

!Jg!;gr..!!!.in.§>!......P.Y. ... t!le COMS~...!!..!l!L.l>P.J!.ll.. r.§EQLLQ.~l;_ i m!l.__~od __ .ltillill 
the ~was not operational. For .. th!Lmosru;_ _ _QJ _ _1_h.i§.....I".§l2Qrt~ 
g x c e §.§..~!!! i s s i on s mg_g_n s a rrt ..... !! . .....minute . .9 v e r _gg_g _gllil..£.i.ty_ _Qf......l.2.1_QJ: 

grea~QL_M\..Y recovery_ furna.QSL_installi!L®QI._!:>efore J:!Q\Igj!\_: 
be'r 2 3, 1968 , ____ or 3QL_QL....9.l::.§a ter ___ .IQL.9.!1Y _ r:Q£Q.ygn•_...l.!!r.nace _in= 
st<>.ll~Q .. ilf.ter Novgmb§L_lJ.,.l96§~--. .These rep()rts _must Qg_§uumi t~ 
tQiL Q!} _ _f_QLf!l.§ _prov!<:ted_ .Qy___t_h_g .Q§!litrtm€'.!1t. rtm!. mn§.L !>§ J!!!!l!~ ... ln 
EQm!1liiin£!L.~ith_ . .<..!§Eflrt!llerlt _J2fQQ§Qurrt< itnl! nPI..>lh:.i!l:il!i!. J:l'l!lUirg
m~rtte_ for_ submi~_g!~excess .. £mi~§.iQE~ t:~£t_§__L__These _r~.gg.rtB 
ffi!!l2.L.l2!i!.. subm!tt~.1hL.<..!§.f>.t!.J:.!;:~D.L-9"ar.ter:-ly .__~ithin _}Q__.!J.g_y_;;, 
<l t ter._ !;hg___g_t.1.<..! __ of eacti ____ ggl.Q!l..<..!<lr. 'lY£lr1or ~ 
1\lJ'J'II: 75-2-111 1 "!'!-£:-2Ql. MCII; lMP: 75-2-20J, MCA 
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16.8.142.~9--~I~N~C~OFPORATIONS BY REFERENCE ( 1) Remains the 
same. 

(2) For the purposes of this subchapter, the board hereby 
adopts and incorporates herein by reference the following: 

(a) Remains the same. 
lhl 40 C~"R Part 60, appendix A, method 9, which sets 

[grtJLa method for visual determination of the opacity of emis
;;;Jgm;__Lr_Q!ll_.§.ti!tionary sources; 

LG.l. ~Q_- t;:.fR Part 60, _J:!I!!2~.m!.iJL!L_p_erformance specification 
1, which sets forth specifications and test procedures for 
opacity continuous emission monitoring systems in stationary 
:;_ourc!lli.i_ 

(b)-(g) Remain the same but are renumbered (d)-(i). 
1\lJTII: 75-2-111, 75-:-2-203, MCII; IMP: 75-2-203, MCA 

3. The board is proposing these amendments to the rules 
as necessary to resolve a declaratory ruling proceeding before 
the board brought by Stone Container Corporation {Stone), to 
provide greater consistency to the opacity limits for different 
~ge classes of kraft pulp mill recovery furnaces, and to pro
vide a method for continuously monitoring the opacity of emis
sions from these furnaces. 

on November 22, 1992, the air quality bureau (AQB) of the 
department issued stone a notice of an air quality permit modi
fication for stone's kraft pulp mill in Missoula, including a 
specific opacity limit of 20% for stone's No. 4 recovery fur
nace, installed in 1972. Past permits had not specified the 
opacity 1 i m its for stone's recovery furnaces. Stone's No. 3 
recovery furnace, installed in 1966, is subject to a 40% opaci
ty limit. under 1\RM 16.8.1404(1) and Stone's No. 5 recovery 
furnace, installed in 1980, is subject to a 35% New Source 
Performance Standard (NSPS), under 1\RM 16.8.1404(4)(d). 

stone appealed the permit to the board. on June 8, 1993, 
Stone withdrew its appeal and filed a petition for a declarato
ry ruling with the board asking the board to rule that, under 
ARM 16.8.1404(4) (d), the applicable opacity limit for stone's 
No. 4 recovery furnace is 35%. The department contested 
stone's petition, asserting that ARM 16.8.1404(2) requires a 
20% opacity limit. 

On July 15, 1994, the board granted Stone's petition and 
ordered that, under 1\RM 16.8.1404, the applicable opacity limit 
for stone's No. 4 recovery furnace is 3 5%. on November 2, 
l9q4, the board granted a petition for rehearing by the depart
ment and, suhseguently, the board scheduled rehearing for No
vember 18, 1994. Prior to rehearing, the department and Stone 
agr~ed to attempt to resolve the matter by submitting a rule
making proposal to the board. The terms of that agreement are 
embodied in this notice of proposed rulemaking. 

As a kraft pulp mi 11 recovery furnace, Stone's No. re-
covery boiler is in an NSPS category but was constructed prior 
to the September 24, 1976, effective date of the 35% NSPS opac
ity limit. Application of the 20% opacity 1 imit under ARM 
16.8.1404(2) results in a more stringent opacity limit for a 
boiler built in 1972 than the limit that applies to the No. 5 
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recovery boiler, installed in 1980, or any new kraft pulp mill 
recovery boiler installed in the future. 'l'he proposed amend
ments would result in a uniform JO% opacity limit for recovery 
boilers installed after November 2l, 1968, and would lower the 
limit for boilers installed on or before November 23, 1968, 
from 40% to 35%. The proposed amendments would also extend to 
all kraft pulp mill recovery boilers, including Stone's No. 3 
and No. 4 recovery boilers, the continuous six minute average 
opacity monitoring requirement that now applies only to recov
ery boilers installed after September 24, 1976. Presently, 
opacity compliance by Stone's No. l and No. 4 recovery boilers 
must be determined by periodic visual inspection under EPA 
Method 9. 

4. Interested persons may submit their data, views, or 
arguments concerning the proposed amendment, either orally or 
in writing, at the hearing. Written data, views, or arguments 
may also be submitted to Yolanda Fitzsimmons, Department of 
llealth and Environmental Sciences, Cogswell Building, Capitol 
Station, Helena, Montana 59620, no later than April 5, 1995. 

5. Will Hutchison has been designated to preside over 
and conduct the hearing. 

R.W. GlJSTAF'SUN, Chairman 
BOARD OF Hf:ALTI! AND 
ENVIRONMENTAL SCIENCES 

? iil!i.~'i!i!I!,, •• ;;,O< 

Certified to the Secretary of state .. [!;lbruar.y_~l.__l995 _____ . 

MAR Notice No. 16-2-492 4-2/23/~F> 



-258-

BEFORE THE DEPARTMENT OF TRANSPORTATION 
OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment and repeal of rules 
concerning the location of 
utilities in highway right-of-way 

TO: All Interested Persons. 

NOTICE OF PUBLIC 
HEARING ON PROPOSED 
AMENDMENTS TO RULES 
18.7.201 THROUGH 
18.7.204, 18.7.206, 
18.7.211, 18.7.222 
THROUGH 18.7.224, 
18.7.226, 18.7.227, AND 
18.7.229 THROUGH 
18.7.232; AND 
REPEALING 18.7.241 
REGARDING THE LOCATION 
OF UTILITIES IN HIGHWAY 
RIGHT-OF-WAY 

1. On March 22, 1995, at 9 a.m., a public hearing will be 
held in the auditorium of the Department of Transportation 
building at 2701 Prospect, Helena, Montana, to consider 
amendments to certain rules regarding the location of utilities 
in highway right-of-way. In addition, the rules being amended 
will reflect that the former Department of Highways was 
abolished and the Department of Transportation was created by 
the 1991 Legislature. Also, where the rules used an English 
measurement, there will be provided a metric equivalent. The 
specific rules the Department is proposing to amend are listed 
above. 

2. The proposed amendments of the above-stated rules will 
read as follows: (new matter underlined, deleted matter 
interlined) . 

16.7.201 PURPOSE OF UTILITY OCCUPANCY REGULATIONS 
( 1) The purpose of these regulations is to prescribe 

conditions under which utility facilities may be accommodated on 
right-of-way of highways under the jurisdiction of the 
Bgepartment of lli!Jhways transportation. The principal 
objectives of these regulations are to achieve maximum public 
use of such highway right-of-way consistent with the laws of the 
state of Montana while yet providing maximum public safety, 
environmental protection. preservation of the highway investment 
and minimization of future conflicts between highway and utility 
facilities. 

( 2) These regulations are adopted and promulgated pursuant 
to the authority of the B§.tate of Montana Bgepartment of 
lli!JR'n'a:rs tr·ansportation, hereinafter referred to as the 
Bgepartment, to regulate occupancy of highway right -of -way. 
Federal Hi!Ji'u~a} ,•,dmittistratisa Pslie'f al'td Prseedure "emsraadum 
3Q t .1 hae beea utilh•ed as a "JUiaeliae il'l estaelishittEJ the 
polieies aaa procedures oet forth iA these re!Julatioas to the 
eJtteAt that the f3rovisisns of Fer:leral lli!JRWay hdmi>tistratisa 
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Pollet anel P~oeetittre 11elfler·anelttm 30 4 .l ar·e not ineoneiol=enl= · .. ·il=h 
!=he Conel=iEttl:ioR aRa La .. e ot the Bt~ 140HtaRct aRe! local 
eoRelitiono ana ei~eulflotaReeo elo Rot neeeooitate the atio~tion anel 
I"~Oiflttlgation of ~olieieo aeti ~noeeeltt~eo eo~eeially ettitea to 
thia a~ea. 23 C.F.R. Part 645, Subpart B. has been used as a 
guideline in establishing the policies and procedures set forth 
in these regulations to the extent the provisions of 23 C.F.R. 
Part 645, Subpart B. are not inconsistent with tbe_Constitution 
and laws of the state of Montana or with special local 
conditions and cil·cumstances. 
AUTE·: Sec. 60-3-101 and 60-4-402, MCA; IMP' Sec. 60-3-101 and 
60-4-402, MCA. 

REASON' This amendment was made necessary by the change in 
federal policy as found in 23 C.F.R. Part 645, Subpart B. In 
addition, the amendment reflects an awareness of the need for 
environmental protection. The amendment also recognizes the 
change in the name of the Department from the Department of 
Highways to the Department of Tt·ansporlat ion pursuant to Ch. 
512, Session Laws of Montana 1991, and Executive Order No. 11-
91. Also see section 2-15-2501, MCA. 

18.7. 202 DEFINITIONS ( 1) "Department" means the SJ2tate 
of Montana Bgepartment of lligfiwayo transportation and its 
authorized agents and representatives. 

(2) "State" means the Bstate of Montana and the Sstate of 
Montana Bgepartment of lli§h• .. ·ayo transport at ion as -a duly 
constituted agency thereof, and its employees. 

(3) will remain the same. 
(4) "Facility" means all pipes, mains, conduits, cables, 

wires, towers, poles and other equipment~ structures and appli
ances built or installed by any utility or non-utility for the 
purpose of transporting, transmitting, furnishing and/or 
distributing hydro-carbons and the products thereof, electric 
power and energy, communication signals, water- and sewage. 

(5) "State Highway Project" means any highway construction 
project on a highway that is under the jurisdiction of the 
Bgepartment of lli§h .. a~s transportation. 

(6) "Highway" means any highway under the jurisdiction of 
the &gepartment of lligfiwayo transportation. 

(7) "Highway Right of Way" means the land owned or con
trolled by the S§.tate of Montana &gepartcment of lli~awa)O 
transportation which is designated as highway right-of-way. 

(B) "Highway Structure" means any structure located on a 
highway that is under the jurisdiction of the &gepartment of 
lligaways transportation and constructed for the purpose ot 
carrying vehict1lar~ rdil or pedestrian ~raffic over d 

depression, stream, obstacle, roadway, walkway or railroad. 
(9) "F~eeway" lfleano as en~~eaa .. a, .. ith tull eonlrol of 

aeeeoo. "F'ull Controlled-~ss Facility" means those portions of 
dn inlerslate highway, throughway, or throughway intersection 
which the highway commission designates for through traffic.Qr 
other federal-aid or state highways over, from, or to which the 
owners or occupapts of abutting land or other persons have DV 
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easement of access. light, air. or view. It also means those 
portions of spurs of the interstate system which the highway 
commission designates as unsafe or impeded by unrestricted 
access of traffic from intersecting streets or alleys or public 
or private roads or ways of passage. 

( 10) "Bltpt-ess·.~a:," !Ilea As a di¥iEiea arterial hi!j'h·,~a-, f'er 
ehreH!j'R eraffie biEh fHll er partial eeAtrel sf aeeess aAa, 
!j'BAerally, with !j'raae separaeieAs at l!lajer inEerseeeieAs. 

+B+ "Retained Facility" means an existing facility which 
occupies right -of -way required for a new highway project by 
virtue of H•* g, permit, right, or easement urxrer which~ it 
were originally installed. -

(11) "Clear Recovery Area" means that portion of the 
highway right-of-way as established by the department. Unless 
otherwise provided. the distance for this area shall be 9.144 
meters (30 feet) from the outer edge of the outside travel lane 
on paved sections or 12.8016 meters (42 feet) from the 
centerline of the road on unpaved sections. or "Clear Zone" as 
defined by the 1989 edition of the MSHTO publication "Roadside 
Design Guide." whicheyer is greater. !Copies of all MSHTO 
publications referenced in these rules are available for 
inspection and copying at the department's offices in Helena. 
Copies of current MSHTO publications are available for purchase 
from the American Association of State Highway and 
Transportation Officials. Suite 225. 444 North Capital Street. 
NW, Washington, DC 20001,) 

(12) "District" means the specific geographic area of the 
state designated by the department of transportation as a 
district. There are five district rs which are currently 
1 • d in Miss u ut e r F s BJ. and G di v . 

l.lll "District Administrator" means the administrative head 
of each district or the designee of the district engineer. 

(14) "Occupancy Agreement", "Common Use Agreement". or 
"Encroachment Permit" mean the documents the owner must secure 
from the department, prior to occupancy. showing the conditions 
of occupancy of highway right-of-way, whether such occupancy is 
overhead, underground, or on the surface. 
AUTH: Sec. 60-3-101 and 60-4-402, MCA; IMP: Sec. 60-3-101 and 
60-4-402, MCA. 

~: The Department had to adopt a definition for "Clear 
Recovery Area" in order to comply with 23 C.F.R. Part 645, 
Subpart B. The referenced AASHTO publication provides guidance 
in e5tablishing the boundaries of the free zone or "clear 
recovery area." The 9.2 meters (30 feet), or 12.8 meters (42 
feet), minimum limitations are the Department's determination 
that such limits are needed for safety purposes, and reflect 
current practice. In addition, the term "District" is used 
throughout the rules, and it is convenient to provide a 
definition. Subsections (9) and (10) were deleted because those 
two terms are not used in these rules. A definition of "full 
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control access facility• was added, because tl~t term is used in 
the rules. The proposed amendment retlects the creation of the 
Department of Transportation by the 1991 Legislature. The 
Agreement and Permit are defined in order· to make clear that all 
parties must secure such a document pr·ior to occupancy of 
highway right-of-way. The metric and Englir~h measures are being 
given throughout these proposed rules in or·der to comply with 
the Metric Conversion Act (15 U.S. C. § 2056); and the Omnibus 
Trade and Competitiveness Act of 1988, (P.L. 100-418, 15 U.S.C. 
§ 205) . Also, throughout the amended rules there has been an 
attempt to provide consistency by eliminating capital letters 
whenever it is proper to do so. 

18.7.203 SCOPE AND APPLICATION (1) These regulations 
apply to all portions of a±± Ffederal-aid highway systems in 
Montana_. They establish requirements for occupancy of highway 
rights~of~way by: 

(a) Utility facilities having property rights which have 
not been extinguished as a result of the utility facilities 
having been relocated, or have not been extinguished by speci
E ically acquiring the property rights in guest ion. ARM 18.7. 211 
covers and explains the status of and act ions to be taken 
regarding situations where both a utility company and the 
Bgepartment af Hi!}fiWa} a have property rights in a given piece of 
property. 

(b) will remain the same. 
(2) (a) (b) (c) (d) and (e) will remain the sdme. 
(f) Occupancy by utility· type facilities that do not have 

a statutory right to occupy highway right· of -way. but ,ue 
~llowed under established use and encroachment permits 
administered by the department. Longitudinal occupancy of 
highway right-of-way by a non-utility is contrary to department 
policy. Where such longitudinal occupancy is approved by the 
district administrator. it will only be by a revocable 
encroachment permit. 

(3) (a) will remain the same. 
(e) Qeelil!!aRey ey tttilit} t}t3e faeilitiea that aa FISt haoe 

right ef wa} eeelil!!afiee, elit are allewea liRaer eetablisfiea Use 
ana Baeroaefi~eat Per~ita aa~iaieterea ey the Devart~eat. 

(4) will remain the same. 
AUTH: Sec. 60-3-101 and 60-4-402, MCA; IMP: Sec. L0··3 101 and 
60-4-402, MCA. 

~: The amendment reflects the ct·eation of the Department 
of Transportation. Subsection (3) (b) of the rule was 
tr·ansferred to subsection (2) (f) of the rule t.o provide that the 
regulations do apply to all types of occupancy by utility·type 
facilities. This provides consistency with current department 
policy and with ARM 1B.7.206. Also, some language in (2) (f) 
(formerly (3) (b) )was chanyed t.o make the meaning clear, and t.o 
set torth the policy for longitudinal occupancy by non 
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utilities. 

18.7.204 OCCUPANCY OF FULL CONTROLLED-ACCESS FACILITY 
RIGHT OF WAY (1) Occupancy of full controlled~ccess facility 
right-of-way bf ~tility faeilities is esRt~a~~ te Fede~al sRd 
Del"a~tffieHt. !"Blie~ sRd s~ek eeetl!"aRey ·,.·ill be l"e~Riitted tiRde~ 
tnese ~e"!~latieRs BHly ··•ke~e it is Ret eeeRBRiieall} feasible te 
leealoe e~ek faeilil>ies else•.tke~e is contrary to department 
policy. however, occupancy may be permitted in special cases 
where the utility owner shows that: 

(a) The accommodation will not adversely affect the 
safety. design. construction. operation, maintenance or 
stability of the full control access facility; 

(b) The accommodation will not be constructed or serviced 
by direct access from through traffic roadways or connecting 
ill!llli!.i.. 

(c) The accommodation will not interfere with or impair 
the present use or future expansion of the full £9D1;_rolled-access 
facility: 

(d) Any alternative location would be contrary to the 
public interest. This determination includes an evaluation of 
the direct and indirect environmental and economic effects which 
would result from disapproval of the use of such right -of -way 
for the accommodation of such utility. 

(2) New utility installations 

practicable they should cross at right angles to the full 
controllee-access facility right-of-way, No structures. vents, 
poles. manholes or other above-ground fixtures may be located 
within the full control access facility right-of -way unless 
approved by the department. 

(3) Utilities can be installed within the right-of-way of 
a crossroad over or under the full oontrolleQ.-access facility, 
provided such installation is in compliance w1th all applicable 
rules. and provided the installation and servicing can be 
accomplished without access from the through traffic facilities 
of the full rontrolled-access facility roadway or ramps, 
AUTH: Sec. 60-3-101 and 60-4-402, MCA; IMP: Sec. 60-3-101 and 
60-4-402, MCA. 

REASON: The proposed amendment provides a more detailed 
explanation of those circumstances under which a utility will be 
allowed to occupy full control access facility right!>"Of-way. 
The rule as it currently reads does not set forth a standard 
that is easily applied in a uniform manner, and is limited to an 
economic test. The proposed amendment reflects a more detailed 
test, which is not limited to an economic test, and allows the 
Department to consider other factors; such as safety, 
environmental concerns, maintenance, or future expansion of the 
highway. 
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18.7.206 AUTHORITY OF PRIVATE AND PUBLIC UTILITY LINES 
(1) All utilities aREi faeilities defined in AHM 

See~~on (3) of ARM 18.7.202, have authority under Montana 
law to occupy highway rights-of-way, and in event of relocation, 
~ are eligible for reimbursement pursuant to the laws of the 
6~tate of Montana. 

(2) All other facilities are private and have no authority 
to occupy highway rights-of-way other than by revocable permits 
issued at the sole discretion of the Department. Such 
facilities are regulated by these provisions, but in the event 
of relocation, they are not eligible for reimbursement ~ 
llii'IEi ey !!.!lf!tl the provisions of PPM 39 4 23 C.F.R. Part 645. 
Subpart A, or otherwise. 
AUTH: Sec. 60-3-101 and 60-4-402, MCA; IMP: Sec. 60-3-101 and 
60-4-402, MCA. 

~: This amendment was made necessary by the adoption of 
new federal standards. In addition, there have been some 
clarifying language changes. It was also necessary to amend the 
rule to make clear that only a utility is qualified for the 
reimbursement. 

18.7.211 ABEAS OF COMMON USE AND OWNERSHIP (1) *PPliea 
eiel'l This section applies to those situations where both 
utility facilities and highway facilities occupy a given piece 
of land and where the utility has a real property interest in 
the said land. This situation most commonly occurs as follows: 
Prior to expansion, improvement, or new construction of the 
highway, the utility constructed its line on land where it had 
a compensable interest; subsequent to this, the highway was 
widened or newly constructed, and the area where the utility had 
property rights was purchased by the Bgepartment sf lli!J8ways; 
the utility was not required to be relocated for the physical 
construction of the road, but remained and continued to occupy 
the land in which the utility company had an easement (in this 
case, the utility continues to occupy an easement which predates 
the right of way acquisition by the Bgepartment sf lli!JA~~ays, and 
thus the utility continues to occupy land in which it has a 
compensable real property interest). The situation of joint use 
and joint occupancy can conceivably occur in other ways, but the 
above is far the most common manner which gives rise to the 
common use situation. 

(2) P¥eee!!i~tFe Alt8sli!!JH eet8 t8e State aREi t8e liEility 
ee~al'ly 8a·.·e Feal fiFSf!eFt~· iRteFests iH t8e s\ie:ieeE lal'lEi, it is 
eesiraele aAe ~eee e~tsiHess tkat aH effsPt ~fieul8 ~ Ma8e reF 
8et8 ~aFties te In those situations described in (1) above, 
the parties should enter into a written agreement, thereby 
acknowledging their respective Feee!JHi~ift~ e!'le aAet8eF's rights 
of ownership and use ai'IEi mal<iH~ a O'eeeFe t8eFeef. Whee EAis 
situatiel'l aFises, fielEi l:ltilit~ •"'!JeHES aHa lleleHa Utility 
Seetial'l ~eFsee!'lel s8e~tla f!FeeeeEi ~itlt t8e aetiefte e~ttliHeEi ie 
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the ettrreHt Utility ••aHttal. Said written agreement may be '~'he 
eejeeti'.•e ef theee aetiefls ie te eattee ~ohe etate attd the tttilit~ 
eeM~aHy te eHter iHte a eeMMBH Hae agreeMeHt ~HreHaftt te ~oheee 
reg~:~latieHe. 'the i! "Common Use Agreement ... " '•lhieh ie Heed May ee 
ef the farM ehe'"'ft iH ,>,RM 18.7.i!U ef theee re"jttlatieHe, or it 
may be of any other form MHioHall} acceptable to the parties and 
appropriate to the situation. 
AUTH: Sec. 60-3-101 and 60-4-402, MCA; IMP: Sec. 60-3-101 and 
60-4-402, MCA. 

REAS.QH: The amendments reflect the change 
Department, and include clarifying language. 
also reflect the repeal of ARM 18.7.241. 

in the name of 
The amendments 

18.7.222 LQNGIIUDINAL OCQUPANCY OF HIGHWAY RIGHT OF WAY BX 
NEW FACILITIES - GENERAL (1) will remain the same. 

(a) In rural areas it is preferable that • .. ·here eHffieieHt 
ri"!ht ef wa) is a¥ailaele 1 the aeeve 'Jrettfld facilities ~be 
located thirty feelo er Mere freM the edge ef the ~aoeMeHt HAleee 
eil'ettMetaHees ••carraflt a lessel" dietaHee at the edge of the 
right-of-way. but in no case should they be located within the 
clear recovery area. without prior department approval. 
Furthermore, above-ground facilities should not be~~ 
than proposed or existing roadeide appurtenances and fixtures. 

(b) Whel'e eHffieieftt l"i'JhE ef ~.·ay ia Het availaele iA 
rttral areas; aee· .. e 'JI!'BHnd and eela•.c "jrBHHd 1 faeilitiee sh.eHla ee 
leeated as Hear as ~essiele te the l!'i"jht ef way liRe. 
~ In cities, towns and urban areas, above-ground 

facilities to be placed within the ~ right-of-way will be 
leeated ~ as far as practicable from the edge of the 
pavement. 

kl. ( dl In aR)' ease 1 whel"e reaeeRael}' aeeeflloaele 
eeRaitieRs eKist 1 the rttles iR SHBSeetieR (1) (al aHa (e) ef thie 
!!'tile shall Ret ee ap~lied te At the discretion of the 
department. the clear recovery area requirement may be waived 
fQx minor sections of a facility if no other reasonable 
alternative exists liRe iR eHeh a MaHHer as te ereate 
Mieali"!HMeHt et the tae1lity. Any such waiver may only be 
granted upon the written approval of the district administrator. 
AUTH: Sec. 60-3-101 and 60-4-402 MCA; IMP: Sec. 60-3·101 and 
60~4-402, MCA. 

REASON; The proposed amendment is necessary to maintain 
consistency in the rules insofar as the definition of "clear 
recovery area." The proposed change brings the regulations into 
compliance with federal policy, as well as current Department 
procedures. See the reason given under ARM 18.7. 202, above. 
The amendment also includes clarifying changes in the language. 

18.7. 223 LONGITUDINAL OCQUPANCY BY NEW OVERHEAD FACILITIES 
(1) Facilities above ground shall be located along the 
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outer portion of the meaR right-of-way~-
(a~ _Where right-of-way width and terrain features permit, 

the fac~l~t1es shall be located Ret lese thaR thi~t) feet f~eM 
the edge ef tlte pa•reMeRt eft pa • ea eeetiefte e~ the ehettldec of 
the roaf:i OH ttHpa ... ee eeetiefte, outside the clear recovery area. 
except as follows; 

(i) and (ii) will remain the same. 
(iii) In timbered areas, adherence to the principle of 

occupying the outer portion of the right-of-way or adherence to 
the 38 feet MifliMttM freM the ef:ige ef pa~eMeat clear recovery 
area distance may result in unwarranted cutting of timber along 
the roadway or the cutting of a new pathway along the right-of
way line. In these cases, discretion should be exercised to 
balance the undesirable aesthetic effects of such additional 
cutting against the results which are achieved by strict 
adherence to general policy. AnY deviation from this rule will 
require written approval from the district administrator. 

(iv) As set forth in 18.7.222(11 (c). 
(b) Natieftal Bleetrieal Safety Gede Re~~ireffleate ~ 

appropriate, ~installation~ shall comply with the current 
edition of the National Electric Safety Code, as applied te the 
~4eai~M LsaEiiH"'J Bietf'iet or other applicable code or regulation. 
AUTH; Sec. 60-3-101 and 60-4-402, MCA; IMP: Sec. 60-3-101 and 
60-4-402, MCA. 

REASON; The proposed amendment is necessary to maintain 
consistency in the rules insofar as the definition of "clear 
recovery area." The proposed change brings the regulations into 
compliance with federal policy. See the reason given under ARM 
18.7.202, above. The amendment also includes clarifying changes 
in the language. 

18.7.224 LONGITUDINAL OCCUPANCY BY NEW QNDERGROQND 
FACILITIES (1) will remain the same 

(2) ~\oUii'ill ~All, Wat;11,.; 1 &8'185 AR4- Hy4¥8811oif~8ft Pipali.R& 
l'aeilii:oies 

+err For Natural Qgas and other Hhydrocarbon Ffacilities t 
pipeline ilistallation shall conform to Parte 19~ aHd 195 ef the 
Gede Feae£al Re~~latieaa 1 ~itle 49, Ghapte£ 1, aftd aay e~eee 
~~eat aMeftaMeHts thereat all applicable federal regulations. 

(3)+8+ Water and S~ewer Fiacilities f2Pipeline installation 
shari conform to the current standards for Montana Public Works 
Standard Specifications Railwa) aaa llighoray G!!'eseift"'J8 aaopted ey 
the hffte!!'ieaft ilate£ Werlts Aaaeeiatiea and to the S.§.tate' a current 
Standard Specifications for Road and Bridge Construction and all 
applicable federal regulations. 

(4) ~ No underground facilities will be permitted longi
tuaTnal occupancy under any portion of the pavement or surfacing 
coJrses in rural areas. However, in hardship cases such as 
solid rock, steep cliffs and swampy areas, etc., the Bgepartment 
may permit the placement of utility facilities along the 
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shoulder of the highway road section, provided ample sufficient 
justification is shown. It would be preferable in these cases, 
however, if the facilities were placed in the roadway ditch 
section or in the roadway fills for the short distance required 
to bypass the hardship areas. In such hardship cases 
~Qnsideration will be given to placement in conduit. at extra 
depth. or placing a concrete cap over the facility for 
additional protection. The installations shall be well marked 
as they leave the edge of the right of way and where they are 
located within the highway road facility. This does not affect 
the direct crossing of the highway rights-of-way in any manner 
(for underground crossings, see ARM18.7.227 through 18.7.229). 
Utility installation in curbed sections or built-up areas may be 
permitted under the pavement or surfacing courses t'' ovided there 
are no border strips available for the installation. 

J2l Fiber optic cable is to be buried a minimum of 1.0668 
meters (42 inches) belQw the ground line except where the 
department approves a lesser depth because of some exceptionally 
Qifficult construction problems. including. but nQt limited to. 
solid rock or placement in utility conduits ... !lnder city streets. 
The installed cable must be properly marked above ground anQ 
have a location or warning tape 457.2 millimeters (18 inches) 
ebove the cable. except {IS provided for in ( 5 l . The above
ground marking shpuld be at least at 152.4 meters \500 foot) 
intervds or on {I common line of sight between signs and 
m{lrkers. 
~ When jnst{llling non-metallic pipe or cable. the 

utility owner shall install suitable markers and other metallic 
location tape or wire for all installations other than pushed or 
bored crossings. 
AUTH: Sec. 60-3-101 and 60-4-402, MCA; IMP: Sec. 60-3-101 and 
60-4-402, MCA. 

REASQN: The 106 centimeter (42-inch) requirement is necessary 
because of the expense of repairing a damaged fiber optic cable. 
In addition, the utility owning the cable could lose substantial 
amounts of transmission time while a cable is being repaired. 
Repair for damage to such a cable can be as high as $3,000 per 
splice and $70,000 per minute of "down time." The Department 
(or other utilities) on many occasions performs earth work in 
the right-of-way which could sever the cable if it were buried 
at a depth less than 1.0668 meters (42 inches). Once the cable 
is installed it is expected that it will remain in the ground 
almost permanently; therefore, it is in everyone's best interest 
to ensure that it is well protected. The 1.0668 meter (42-inch) 
requirement is necessary to protect the cable from inadvertent 
damage by necessary maintenance and repair work. The other 
requirements of the proposed amendment are also necessary to 
protect the particular utility from some activity which would 
inadvertently sever a fiber optic cable. The amendment also 
includes clarifying changes in the language. 
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18.7.226 AERIAL CROSSINGS BY NEW UTILITY fACILITIES 
(1) Facilities aft the right at "ay ehall ee111ply .. ith the 

eeaaitieae listed fer In addition to the rules for longitudinal 
occupancy, as set farth il'l< A.'lf• 18.7. iiliiliil thrattljh 18. i!. Olil4 ~ 
following shall aeply to new aerial crossings: 

laL Consideration shall be given to minimizing the 
frequency and length of crossing spans. 

~lQl Facility crossings shall be made as nearly as pos
sible at right angles to the highway. 

+3+1£1 Installation shall comply with the current edition 
of the National Electric Safety Code, or other appropriate code 
or regulation as applied te the Medittlll beadil'l<g Bistriet. ~ 
e•>'eRt will a '>ertieal elearanee ef lese thaft eighteea feet be 
permitted 6.4008 meters (twenty-one feet) of clearance is 
required above the surface of the roadway. 
AUTH: Sec. 60-3-101 and 60-4-402, MCA; IMP: 60-3-101 and 60-4-
402, MCA. 

REASON: The proposed rule change is to set forth the current 
standard used by the Department. It is necessary to provide for 
a clearance of 6.4008 meters (21 feet) to provide for the safety 
of the traveling public as well as the utility. The amendment 
also includes clarifying changes in the language. 

18.7.227 UNDERGROUND CROSSINGS BY NEW COMMUNICATION AND 
ELECTRIC POWER FACILITIES (1) Underground facilities shall be 
buried not less than the miflilllttlll depths reqttired b) the !latieaal 
Eleetrieal Safety Case 762 millimeters (30 inches) deep. F6r 
facilities Rat geJe~Rea Ia~ the flatiartal Safet) Cede, the eever 
sltall, iR Ra e·,.eat lae lees thaR 19 il'l<ehes aRa shall lae a miRilllttlll 
af 38 iRehes wherewer praetiealale. 

(2) will remain the same. 
(3) All other crossings &hat±~ be made with conduit 

of sufficient capacity to handle anticipated future requirements 
of the utility. 

(4) and (5) will remain the same. 
(6) Fiber optic cable crossings are to be buried a 

yniform. minimum depth of 1.0668 meters (42 inches) below the 
groynd line. or the bottom of a ditch. whichever is greater. if 
a ditch is present. Steel. heayy gauge pyc, or some equivalent 
conduit is required on road crossings where the district 
determines it is necessary. The location or warning tape will 
not be required on roadway crossings. 
AUTH: Sec. 60-3-101 and 60-4-402, MCA; IMP: 60-3-101 and 60-4-
402, MCA. 

REASON; The change from 457.2 millimeters (18 inches) to 762 
millimeters (30 inches) is necessary to protect the facility. 
Subsection (3) was changed, because it is no longer mandatory 
that all crossings be encased. For those portions of the 
amendment dealing with fiber optic cable see the reason given 
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for the amendment to 18.7.224, above. 

1 B . 7. 2 2 9 UNPERGROUNP CROSSING METHODS ( 1) For Crossing 
Existing Highways; 

(a) If practicable, all crossings under existing highways 
shall be made by boring.._ ~ pushing f'i1:>e or other acceptable 
trenchless technology. 

(b) Full control access facility crossings shall be 
installed by trenchless technology. or other acceptable methods. 
from control access fence to control access fence. The district 
can consider exceptions where soils are not suitable for boring 
or pushing or the length and topography make boring or pushing 
impracticable. In these cases permission can be granted to 
install jacking or boring pits within the control access fences. 
Receiving pits may also be installed in the median to reduce the 
distance only as a last resort. A traffic control plan must be 
submitted by the utility and approved by the district prior to 
beginning work. 

'ibt l£1. Trenching through existing paved highways shall be 
permitted only when installation by boring or pushing pipe is 
not practicable. When trenching is Heeessary allowed by the 
district administrator, installation will be made under the 
following conditions; 

(i) The Bgepartment shall approve the methods used for 
backfill and compaction and repair of the highway surface where 
the surface is cut or damaged by utilities' operations. The 
methods followed shall be consistent with the Bgepartrnent' s 
S§tandard Ppractice ia the area. Non-shrink backfill rnay be 
required by the district as an acceptable alternative to 
conventional backfill methods. 

(ii), (iii), and (iv) will remain the same. 
(dl A traffic control plan shall be submitted by the 

utility and approved by the district administrator prior to 
commencing such work. 

(2) will remain the same 
AUTH; Sec. 60-3-101 and 60-4-402, MCA; IMP; 60-3-101 and 60-4-
402, MCA. 

REASON; It is necessary to amend the rule to protect the full 
access control area (from right-of-way fence to right-of-way 
fence). This is necessary for the safety of the traveling 
public. The proposed amendments also provide for consistency 
among the Districts and attempt to conform to current Department 
policy. 

18.7.230 ATTACHMENT TO HIGHWAY STRUCTURES (1) Utility 
faeilities Ma1 ee attaehed te existiH~ hi~hway strtlettlres 
wheRever Ute Oef!artMeat se deter"'iHee, exeef!t that they shall 
aet ee allewed eft eeHtrslled aeeess hi~h=a}s. 

( i!) WheH !"erMiHed te attaeh faeilit iee ts hi~hway 
struetures, the utility May ee ehar~ed aa e~uitable f!ertiea sf 
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ERe aaaea eeste of aeei~R aHa 80RBE~~etieR Reeeaaa~} fa~ ERe 
aeeeMmeaatioR of s~eR facilities. 

i3) T:Jtilit} liflee oR Ri!JRway st:r~et:~res sRall be eoReealea 
from iew wReftevel" f!Oeeible. 

illFor exist-4!9 attachmwlts: 
(a) Attachments to existing structures in place prior to 

the effective date of these rules are considered to be in 
compliance with this rule. provided: 

(i) The owner shall inspect the attachment annually and 
shall repair any deficiencies. The owner shall maintain a 
record of the inspection~. 

(iil If the attachment is not currently permitted by a 
structure attachment permit. the owner shall submit an 
application for a permit and drawings to the appropriate 
district office for approval under these rules within six month~ 
of the effective date of these rules. 

ffl Fo~fierrr£ f!tle:ift!f: atn°d er-;;~~t~bi~ti~cl~~~~ utility 
facilities elsewhere. attachment to highway structures will not 
be allowed. Where other locations create undue hardship for the 
installation of the facility. consideration will be giyen tQ 
attaching the utility facility to a highway structure. The 
following conditipns will apply: 

(il All utility facilities attached to structures shall be 
attached as provided in this rule unless written approval to do 
Qtherwise is granted by the department's bridge engineer. 

(ii) Attachments to structures shall be inspected by the 
owner at least pnce per year and the owner shall repair ~nY 
deficiencies immediately. Records of the inspections shall be 
maintained by the owner for a minimum of three years. 

(iii l Attachment to longitudinal structures Qn a full 
control access facility system generally will not be permitted 
except to exclusively serve a highway facility. Attachments tQ 
existing structures crossing the full control access facility 
will be considered on a case-by-case basis. 

( ivl The at tachrnent method shall conform to engineeripg 
standards for preserving the highway, its safe pperation. 
maintenance and appearance. 

(v) Attachment of a utility facility will not be permitted 
unless the structure can support the additional load. and 
accommodate the utility facility without compromising highway 
user safety and copvenience. and its attachment does not impair 
bridge inspectiQn Qr maintenance. 

(vi) Manholes will not be allpwed in the driving lanes of 
a bridge deck. Where the structure has a minimum shoulder width 
of 3.048 meters (10 feet), manhole access through the deck in 
the shoulder area may be allowed within the discretiQn of the 
department. 

!vii) The utility attachment will be installed on the 
bridge in a manner which will not reduce the vertical clearances 
above river, stream, pavement or too of a rail. 

MAR Notice No. 18-70 4-2/23/95 



-270-

(yiiil Utility attachments to the outside of a structure 
that is located within 402.336 meters (440 yards) of a 
residential structure. park. fishing access site, or other 
recreational facility will not be permitted. A residential 
structure is any building intended for human occupancy. 
including businesses. This provision may be waived by the 
district administrator if the utility can demonstrate the 
provision will place an economic hardship on the utility and 
that the design and attachment of the facility will not detract 
from the aesthetics of the structure. In other areas where. in 
the opinion of the district administrator. bridge aesthetics are 
not a particular concern. a utility may be attached to the 
outside of the structure. Utilities attached to the outside of 
the structure will be on the downstream side. 

(ix) Utility facilities shall be firmly attached to the 
structure and where necessary padded to eliminate noise and 
abrasion due to vibrations caused by wind or traffic. 

(x) The installation of a utility through the abutment or 
wing wall of an existing structure shall not be permitted. 

!xil In locations where a utility attached to a structure 
is carried beyond the back of the abutment, the utility shall 
curve or angle out to its proper alignment outside the roadbed 
area within the shortest possible distance from the abutment. 

!xiil so long as utility facilities comply with the other 
conditions set forth in these rules such a facility may be 
attached to structures by hangers or roller assemblies suspended 
from inserts in the underside of the deck or from hanger rods 
clamped to a flange of a superstructure member. 

(A) Bolting through the deck or concrete beams shall not 
be permitted. 

!Bl Welding of attachments to steel members or bolting 
through such members shall not be permitted. 

(C) The use of anchors driven using the explosive type 
drilling force shall not be permitted. 

{O) Prilling in prestressed concrete beams shall not be 
permitted. 

(E) Attachments of utilities facilities to bridge handrail 
or guardrail or their anchorage systems shall not be permitted. 

(F) Attachment of pipelines carrying deleterious or 
corrosive substances shall not be permitted. 

(xiii) The design of a utility attachment to a highway 
structure shall include provisions acceptable to the department 
for lineal expansion and contraction due to temperature changes. 
Line ben4@ or expansion couplinse may be uBed for thiB purpose. 

(xiv) Each proposed bridge attachment will be considered on 
a case by~case basiB by the department. 

(xvl Trenching in the vicinity of piers, bents or abutments 
shall be a sufficient distance from footings to prevent 
undercutting or material from sloughing from under the footing. 

(xvi) An application which involves the reduction of 
existing waterway area shall not be permitted. 
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(xviil Utilities attached to bridges shall not be 
maintained from the bridge deck without the prior approval of 
the department's district engineer. 

(xviii) Utility facilities shall not be attached to bridges 
on or eligible for listing on the national register of historic 
places without written consent of the state historic 
preservation officer. 

(xixl By accepting the occupancy permit. the owner of the 
utility facility shall be fully liable to the department, or 
others, for any damage to the structure, or the surrounding 
environment. caused by the placement and use of the facility on 
a highway structure. If the structure is damaged by the utility 
facility, through negligence or otherwise, so that the structure 
can not be used by the traveling public. then the utility must 
pay all costs to repair the structure. and associated costs. 

(xxl The department shall not allow any new attachments to 
a hiohway structure by petroleum. natural gas. or other products 
pipelines in seismically active areas {those areas where the 
anticipated acceleration coefficients due to an earthquake 
exceed 101 of gravity) unless the structure has been retrofitted 
or built in conformity to the department's seismic requirement~ 
since January 1, 1992. The department may waive this 
requirement if the department determines that the structure is 
adequate for the seismic area within which it is located. 

~ Ftrhiii:~:tt~~~:r~i:nf0 gr:n~rif~e ~Q~B~;~;zs;a new 
structure, the design of the structure will. upon request of a 
utility company. be reviewed by the department's bridge bureau 
for accommodation of existing or proposed utility installations 
consistent with the requirements set forth herein. The utility 
company may be required to reimburse the state for additional 
design and construction costs associated with accommodating the 
utility facilitY on the new structure. 

(b) Installation of a utility facility on a new structure 
shall be coordinated with the bridge construction so as pot to 
ipterfere with the operations of the highway contractor. 

(c) The applicant shall submit complete plans and 
specifications of the proposed installation. including the 
weight per lineal meter (foot) and detail drawings to the 
department prior to the department's completion of plans and 
specifications for the proposed structure. 

(d) Utility facilities may be installed through free 
standing bridge abutments. but shall not be permitted through 
abutments or bents that are expected to move as the thermal 
expansion and contraction affects the bridge. The hole created 
ip the bridge abutment must be of the minimum size necessary to 
accommodate the utility and it shall be sleeved to permit 
relative movemept between the abutment and utility. 

ill For pift ines: 
Ja) Ate option of the utility. pipelines must be 

attached to a highway structure by one of the followipg methods: 

MAR Notice No. 18-70 4-2/23/95 



-272-

(i) The carrier line shall be encased throughout the 
length of the structure and the casing shall be carried beyond. 
but not through. the bridge abutments and shall be effectively 
opened or vented at each end. The casing shall be designed to 
withstand the same internal pressure as the carrier pipe: or 

(ii) The carrier line may be attached to the structure 
unencased using the following design factors: 

Class Location 1 0.50 
Class Location 2 0.40 
Class Location 3 0.33 
Class Location 4 0.27 

The design factor specified shall be obtained in accordance 
with the equations set forth in 49 C.F.R. 192 by any combination 
of wall thickness and/or pipe yield strength that will provide 
the required design factors. If the design factor is obtained 
by increasing steel strength. the utility shall provide 
certification at the time of installation to the department that 
the pipe. in fact. meets the strength requirements in the design 
calculations. 

(bl The carrier pipe shall be pressure tested before 
start-up in accordance with the latest edition of applicable 
industry codes. as well as the applicable statutes and 
regulations. 

!cl The attachment shall be designed to prevent any 
discharge from damaging the structure or reaching the waterway 
in the event of a rupture. That capability shall be 
demonstrated to the satisfaction of the department's bridge 
engineer prior to approval of the attachment. 

(d) Pipelines using bridge members to resist forces 
generated by fluids in motion shall not be permitted. 

(el The following information shall be included in the 
application; outside diameter. inside diameter, pipe material. 
actual working pressure. substance carried. type of coating, and 
any other information requested by the department. 

(f) Pipelines attached to highway structures shall be 
electrically isolated from the structure. 

(g) Pipelines shall be attached to provide sufficient 
clearance for convenience and safety during maintenance and 
repair of the structure or other utility attachments on the 
structure. The pipeline shall be located to minimize the 
possibility of damage from traffic. Pipelines shall include the 
capability to allow for expansion and contraction of the 
structure and the pipeline. 

l2..l For ~r arrl communication lines: 
(a) EliCtrlc power and communication conductors attached 

to a highway structure shall be insulated from the structure, 
and carried in protective conduit or pipe throughout the 
structure. Exposed metallic conduit shall be grounded on each 
end. Where metallic conduit is installed within two meters 
(seven feet) of any metal parts of the structure which are 
readily accessible. including. but not limited to, railings, 
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Elatforms. or stairs. the metallic conduit shall be bonded to 
the metal parts of the structure, When bonding, all sect ions of 
the structure shall be bonded to the metallic conduits. 

(b) Electrical EOWer and communication lines shall be 
attached to provide sufficient clearance for convenience and 
safety during maintenance and reEair of the structure or other 
utility attachments on the structure. The conduit shall be 
located to minimize the Eossibility of damage from traffic. 
Conduits shall allow for the expansion and contraction of the 
structure. 

(c) Attachments shall comply with the national electrical 
safety code and applicable regulations, 

(d) Metallic conduit attached to structures that are 
cathodically protected shall meet all of the above requirements 
and shall not adversely affect the cathodic protection of the 
at ructure. i.e. . insulate the conduit from the soil and use 
anodes at each end for grounding. Method to be used shall be 
approved by the department's bridge engineer on a case by case 
lli!!illL 

( 6) Aerial power or communi cat ion 
lines will not cross over bridges where it is possible to avoid 
such installations. A minimum vertical clearance of 7.62 meters 
(25 feet) from the top of the bridge rail will be maintained. 
A horizontal clearance of 7.62 meters (25 feet) will be 
maintained from the neat lines of the structures. 

( 7) Fbr attachl!ent materials : 
{a l All attachments to structures shall be constructed 

from durable materials designed for long service life and be 
free from routine servicing or maintenance. All materials shall 
conform to current applicable industry specifications and codes. 

(b) All steel materials used in attaching a utility 
conduit to a structure shall be stainless or galvanized. 

{c) Materials used for attaching a utility facility to the 
structure shall be compatible with the structural material to 
eliminate the possibility of corrosion. 
AUTH: Sec. 60-3-101 and 60-4-402, MCA; IMP: Sec. 60-3-101 and 
60-4-402, MCA. 

REASON: The proposed amendments are necessary in order to more 
fully protect the affected structure and the traveling public. 
In addition, the proposed amendments provide for standard 
procedures for statewide applicability, many of which conform to 
current practices. 

18.7.231 GENERAL CONSIDERATIONS (1) Will remain the 
same. 

(a) Oeettf'aRe} sf GsH~>'sllea ,'l.eeess IH!Jat ef Way Utility 
facilities saall ae allewea te seellf'} eeRt>'ellea aeeess f"S>'tieRs 
sf esHtrellea aeeess ai!Ja.,.aye eRl} tif"SR >'eeeiviR"' prier approval 
treRI tae DepartRieRt aRa tae FeaeFal lli!Jawa} AaRiiRistratioR. 
lltilit}' faeilities eeellp}iR!J sllefi ri"jM' ef ••ay shall eeRif"l} with 
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the ... merieaR .•,eaeeiatisR sf State lliEJhna} emd TraRBflBJ<tat isH 
Officials' " Psliey sf! the ,.,eesmmsdatieR ef Utilities sa FJ<ee~~ay 
RiEJhte ef Way." 

{8) Gl<taREJeS iR llhiEJh••a:P If the S§tate should deem it 
necessary and/or desirable to change, construct, reconstruct, or 
otherwise use for highway purposes, the premises occupied by 
utility facilities, or any portion thereof, and such change, 
construction, reconstruction or usage should necessitate changes 
in utility structures or installations, the utility shall make 
the necessary changes and the costs thereof shall be paid in 
accordance with the law in effect at the time the change is 
required to be made; S~tate and utility reserve the right to 
test validity or constitutionality of any such law. :r!lg 
department reserves the right to expand highway facilities over 
existing underground utilities located within highway right-of
way without adjusting the utility facility, if the construction 
work does not conflict with the utility. 

+e+lQl The utility facilitY owner shall be 
liable, and S.§.tate shall not be liable, to the general public 
for any injury to or death of any person whomsoever, or for t.he 
loss of or damage to property of any kind or nature to whomso
ever belonging when such injury, death, loss or damage arises 
out of or results from the construction, maintenance, or repair 
of existing or future utility facilities located within the 
highway right-of-way, or the installation or operation of such 
utility facilities within the highway right-of~way, regardless 
of whether or not the Bgepartment has expressed or implied 
approval of the construction, maintenance, repair, installation 
or operation of such facilities within the highway right-of
way. If any highway or transportation facility or structure is 
damaged by any party. whether through negligence or otherwise, 
then that party is fully responsible for the cost to repair the 
structure and any associated costs. including. but not limited 
to those liabilities set forth in the previous sentence, 

-+<H-ltl lli!!JHnay 9!1raiM8!!fe If the work done by the 
utility interferes in any way with highway drainage ef the state 
hit;Jhway affeeted, the utility, at its expense, shall make such 
reasonable provisions as the Department may direct to talte eaJ<e 
~ correct such drainage. 

+e+ ill Qla;;u'iR'!'J sf ''ve!JetatieA Clearing of trees, bushes 
and other vegetation shall be held to the minimum required for 
construction and safety. All such clearing shall be revegetated 
in accordance with 7-22-2152, MCA. Spraying of 
vegetation to inhibit growth is l:IAB.eeil'a:B'I!e aAd ol'lol:lll'l be 
~rter~ed eAly iA iselatea eaeee where ether metheds aJ<e Het 
feasible prohibited. 

{e) In the event it is necessary to cul or disturb a paved 
portion of a roadway, then such disturbance shall be properly 
patched, and shall be maintained for one year from the 
installation date, If the responsible party does not perform 
required repairs within 30 days of notification, the department 
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may make such repair and charge the full cost to the responsible 
~ 

(f), (g), (hl, and (i) will remain the same. 
( j) ReRta, al ef illalile"a ~F81iHel Ffaailitiea Upon termina-

tion of occupancy, the utility shall remove its above-ground 
facilities and restore the right-of-way as nearly as practicable 
to the condition existing at the time of initial occupancy 
thereof~....-t" Reasonable and ordinary • .. ear aael teal!' aafi Eiaffia!Je 
deterioration caused by ~ the elements or ey eil!'eHffiBtaaeea 
eoel" .,fiieh the tttilit) has ae eentl"el, the acts of nature are 
excepted. 

(k) Retired or 
abandoned below-ground facilities shall, at the discretion of 
the department. be remoyed by the facility owner, and any costs 
(including costs associated wjth the proper removal of hazardous 
or solid wastes) associated with such removal shall be the 
responsibility of the utility facility owner. 

(k) will remain the same, but will be redesignated as (l) . 
+±+ J.ml 8eel<f~aHsy W~Jhel!'e Set ate iifiae S~aaemeat feF l!hi!Jhwa) 

~~li£~8888 Qealy Where the S§ 
tate's 1·ight -of -way is by easement for highway purposes only, 
utility occupancy ~ may be subject to approval by the owner of 
the underlying fee interest. The utility company shall ee 
respoaaiele fol!' oetaiHiH!J OtiBfl apf~I!'B¥al eefel!'e iHBtalliH!J ita 
faeilities is encouraged to determine whether it is in its best 
interest to obtain such approval prior to installing its 
facilities. 

flll+lnl Seea1e Bahaaeelfteat ~ New utility facility 
installations. including those needed for highway purposes, will 
not be permitted within scenic strips, overlooks, rest areas, 
recreation areas, the rights-of-way of highways adjacent 
thereto, the rights-of-way of highways which pass through 
historic sites and public parks, archaeological sites that have 
been determined eligible for listing on the national registe1· of 
historic places. a wetland protected by Executive Order 11990, 
or any other environmentally sensitive area. except as follows, 

(i) New underground utility facilities w+±± mgy be 
permitted within such areas where they do not require extensive 
removal of, or damage to, trees visible to the highway user, or 
impair the appearance of the area. 

(ii) will remain the same. 
(iii) Situations involving unusual hardship or other 

extenuating circumstances within scenic and public use areas 
will be considered7,-aaae~p&rreo¥¥4i~Ei~e~Ei~ifHrfP~a~l!'~a~~~l!'na~p~h~6~!J~(3~)-o&ff-PPeo~l4i~e~y~a~a~Ei 

Pn•eetit~l!'e 14elftel!'aHEitlffi JQ 4. l. 
(ivl If avoidance of such areas is not feasible, and the 

applicant demonstrates to the satisfaction of the depat·tment 
that mitigation of any adverse impacts is possible and 
preferable to complete avoidance, then the department may allow 
the applicant to occupy such areas provided such mitigation 
measures are taken. 
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(ftl ~raffia Preteetieft 
( i) ~fie reEfuire!lleAts ef taat part ef tae P1armal eft UAiferlll 

~raffie Central Beoiees '•lfiiefi specify ~raffie Centrale fer 
Street arta Hi~away Certstruetiert ana P1airttertartee Df"eratisrte · .. ·ill 
ae tae ~efleral startaara fer traffic f>'t'eteetiert. Teeee utility 
ee!llf"artiee t;aat a~ree te felle•n· taese said seartaarae ~~ill ae 
iee~:~ea a ~eneral f"er111issiefl te preeeea art all re~:~t;iRe utility 
we:E"It en ai~fiWa) ri~fit ef >fa) wiEae~:~t f"FeeeRtiH~ a S(9eeHie 
trafHe preteetieR plan fer eaefi jea er prejeet. Otfier utility 
ee!llflal'liee ~oaiea kaoe ~eReral ee111part)' pelieiee relatiR~ te 
traffic preteetiert 111ay presel'!t e~:~efi f"elieiee te tke BepartmeRt 
aoo reEfHeet ~eneral pe:Fmieeien te preeeea ert ee:Ftairt re~:~tine 
~:~tility werk. Suck pelieiee ~ill ae revienea ana if the pel 
ieiee aHa the ~eneral eperatiR~ reeera ef tke utilitt eemparty eR 
ki~fi~•'a) ri~fit ef ;oa:, are aee!llea aeeef'taale, ~e!"'eral permieei<:m 
te perfer111 certain aefinea ~:~tility "e!lt may ae ~raRtea. 

(ii) Utility eeeuf"aHeies irt,el'<'iH~ HHHeHal prebleme er 
urtHe~:~al traffic eaaraeterietiee eae~:~la ae eeerainatea with tae 
Bepartmertt. 

(iii) Ilewe.,er, ·,ofiere art irtaepertaeRt eentraeter is te 
perfe:F!II uti lit:) werlt Sf\ hi~fio1ay ri~fit ef •.oa~·, fie HUJSt, prier te 
eeiii!IICfiCiR~ '•OBrlt, f'reeent a plan fer traffic preteetieR ana ea 
taiR tfie apf"Feoal ef tae Bepartment. 

(o) The installation of utility facilities or conduits on 
the right-of-way of federal aid or direct federal highway 
proiects for the purpose of draining adjacent wetlands onto the 
highway right-of-way is inconsistent with Executive Order 11990, 
P[Qtection of Wetlands. dated May 24. 1977, and shall not be 
permitted. 

The filling, dredging or draining of wetlands located 
on highway right-of-way shall pot be allowed unless in 
compliance by all federal and state laws and regulations. 

(p) The utility companv shall CQmply with the Moptana 
Environmental Policy Act, sections 75-1-101, et seq .. MCA.; the 
Threatened and Endangered Species Act. 16 u.s.c. § 1531. et 
seq.; the Migratory Bird Treaty Act, 16 U.S.C. § 701. et seq.; 
the Bald and Golden Eagle Protection Act, 16 U.S.C. § 668, et 
seq.; and all other applicable environmental laws, regulations 
or provisions. 

!gl Whenever a utility installa-
tion, adjustment, or maintenance activity will affect the 
movement of traffic or traffic safety, the utility shall 
implement a traffi£ control plan and US!i! tt·aftic control devices 
as necessary to ensure the safe and expeditious mQvement of 
traffic around the work site and the safety of the utility work 
force. The traffic control plan and the apPlication of traffic 
control devices shall conform to the stapdards set forth in the 
Manual on Uniform Traffic Control Devices (MUTCD). and 23 C.F.R. 
655, subpart F. No road closure shall occur without prior 
approval from the district engineer. In all cases, it is nee-
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essary that utility work be undertaken in a manner that will 
minimize interference with the traveling public. 
AUTH: Sec. 60-3-101 and 60-4-402, MCA; IMP: Sec. 60-3-101 and 
60-4·402, MCA. 

REASON: The proposed amendments are necessary for several 
reasons. The elimination of former part (a) is necessary 
because this subject matter is covered elsewhere. Subpart (b) 
was amended to make clear that the state is allowed to use the 
right-of-way for its primary function. New subpart (e) was added 
to ensure that the party responsible for the disturbing and 
patching of a portion of roadway will perform such patching in 
the proper manner, and be responsible for that work for one 
year. New subpart (k) was added to make clear that the state is 
not liable for removal of ret ired or abandoned underground 
facilities, and that any clean-up of hazardous waste materials 
is to be the responsibility of the utility. Subpart (l) was 
amended because Montana case law holds that a utility company 
does have the right to occupy the right-of-way even in those 
instances where the right-of-way is held by easement rather than 
in fee. Bolinger y. City of Bozeman, 158 Mont. 507, 493 P.2d 
1062 (1972). There may, however, be instances when the utility 
should make an independent determination as to whether it is in 
the utility's best interest to obtain such independent approval, 
such as where the underlying fee is owned or administered by a 
state, federal or tribal agency. Subpart (m) (now n) was amended 
to bring the rule into line with current practice, and to allow 
the Department some discretion in subpart (m) ( i) . Subpart 
(m) (i.ii) was amended in part to reflect that the Policy and 
Procedui·e Memorandum 30-4.1 is no longer in use. Subpart (n) 
was amended to bring the rule into line with current state and 
federal policy as set forth in the referenced material. Subpart 
(o) was added to bring the rule into compliance with the 
referenced Executive Order, and to make clear that the utility 
facility would not be allowed to destroy or degrade wetlands 
located on highway right-of-way. Subpart (p) was necessary in 
order to allow the Department to place restrictions and 
conditions upon the placement of utilities in highway right-of
way. It was the opinion of the Department that without such a 
rule the Department may not have the authority to require 
utilities to make their utilities •raptor proof," or otherwise 
require the utilities to comply with environmental requirements. 
Further, without such an ability the Department could 
conceivably be liable under the referenced federal laws. Subpart 
(q) was added to ensure the safe and convenient use of the 
highway facility by the traveling public when a utility is being 
located or relocated within a highway right-of-way. 

18.7.232 PROCEDURE- NEW UTILITY FACILITIES ON HIGHWAY 
RIGHT OF WAY (l) The pr·ocedure described below will be fol 
lowed when a utility proposes to occupy the right-of-way of a 
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new or existing highway. No such occupancy shall be allowed 
until such time as the utility acquires from the department an 
approved occupancy agreement. common use agreement or an 
encroachment permit. 

(al G£eHne meHntee e£ Uaee£~£eHne Faeilitiee. 
(il The Htilit) bill ~re~are ana sH~mit a aetiee of ito 

~£e~oeee eeett~aney to the a~~FBflFiate Di, ieien Off iee. (en 
aeth•e eeaetrl:ietien fl£ejeete, aetiea .. ill l;>e talten i;,y the di'>' 
ieien CeaetrHetien Seetiea SHpeFvieer , in ether eaoee, aetiea 
will be talten ey the Fie lEi Maiateaanee BHreali Chief l . The form 
1:9 ee tteee fer oHeh I'IBtiee io here~y preoet"ieed and identified 
in l~M 18.7.d41. ~he netiee shall ~e oHemittee in trifllieate, 
aeeemflal'lied ey Htility f)lal'la ehewiniJ the leeatiert ef the f!re 
f)aeee facilities with reef!loot te the hi!Jhway. 

(ii) The SHfle£wieer er Chief will rewiew the eeoliflaRe't ae 
fl£Bf)eeee ~} the Htility and if the prBflBoed inotallatieR een 
fermo with the etaRearee set ferth il'l these re!JHlatieRe, he will 
iReieate hie appreval ~;>y affiHiRIJ hie oi~RatHre te the netiee. 
One OBfli ef the af!l~re.ee Retiee will Be retHrRed te the ~;~tility 
aRe twe oeflieo •••ill Be retaiHed ~) the Dofla>"tment. 

(iii) If the SHflerwioe£ e£ Chief determiReo that the Htil 
ity' e oeeHpaRe) eoee net eeRferm nith these BtaRdardB, he -wiH 
retHrn the Htilit} 'B f!rBflBBal Bfleeif~ in!j iR '••ritil'l!j the FCBOORB 
it deee net eeRform ~ith these otansardo. 

(h•) The Htility may FeoHbmit its flFBf'!eeal afte£ maltifi'J 
~~hate< er ehafi'JOB may BC HeeeoBal"} te eeRfB£ffi Witk otteh deter 
minatiBR, te the eireetor ef ki~ffi•a•tB fer revieo•. 

(al The utility shall prepare and submit the appropriate 
occupancy form in triplicate to the department's district office 
for approval. 

{b} The form must be accompanied with a plan showing the 
location of the proposed facility in relation to the highway 
centerline and right-of-way. 

(cl The district administrator or designate shall review 
and approve or disapprove the proposed occupancy form. The 
utility will be notified in writing of the determination. 

!dl If an installation is made that does not comply with 
th~se rules, or is installed without an approved permit or 
agreement. the owner of the installation shall be required to 
remove said installation at no cost to the state, or, at the 
option of the department, correct the deficiencies as directed 
by the district. 

(al .•.ttaehlfteflt te hi~hwa) etrHetH£es ~he ttl::ilit•t will 
fJl"of)are and s~effiit Hetiee of its ~re~osal te the a~pref!lriate 
ei'>'ioiel't eHiee as eeoel"ieed iR oHI;>eeetiol'l !l) (a) (i) ef this 
ntle. 'Fke fiOtiee shall ae aeeemflaniee B) an "Snereaeklftent 
1\flfllieatieR a .. a PermH:," pre••ieee fer in .".RI4 18.7.1!41. This ferm 
ohall ae flFeflaree ifl aeeereaf!ee ~~ith the iHBtFHetione oho·m 
tkeFeen. 
AUTH: Sec. 60-3-101 and 60-4-402, MCA; IMP: Sec. 60-3-101 and 
60-4-402, MCA. 
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REASON: The proposed amendment is necessary because the term 
"division" no longer describes the primary geographical areas 
into which the Department has delineated its ope rat ions, or 
field offices. As explained under the reason to the amendments 
to ARM 18.7.202, such offices are now described as "districts." 
In addition, the proposed amendments change and delete language 
in order to make the rule clearer, or to take out redundant 
material. 

18.7.241 FORMS (IS HEREBY REPEALED) 
AUTH: Sec. 60-3-101 and 60-4-402, MCA; IMP: Sec. 60-3-101 and 
60-4-402, MCA. This rule is found at page 18-220 of the Admin
istrative Rules of Montana. 
REASON: The proposed repeal is necessary because the forms are 
being substantially changed, and the designations are no longer 
appropriate. In addition, by repealing this rule it will 
allow the department to change the forms, and their 
designations, in the future, without requiring a change of the 
rules. 

3. Interested persons may submit their data, views or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to Robert E. 
Fischer at the Montana Department of Transportation, 2701 
Prospect, Helena, MT 59620, no later than 5 p.m., April 4, 1995. 

4. Tom Bowe has been designated to preside over and 
conduct the hearing. 

Certified to the Secretary of State February 13 . 1995. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the proposed NOTICE OF CONTINUANCE OF 
adoption of 15 new rules PUBLIC HEARING 
related to the operation of 
the uninsured employers' fund 
and the underinsured employers') 
fund, and the repeal of ARM ) 
24.29.2801 ) 

TO ALL INTERESTED PERSONS: 

1. On January 26, 1995, the Department of Labor and 
Industry published notice of a public hearing at pages 101 
through 108 of the 1995 Montana Administrative Register, Issue 
No. 2, concerning the proposed adoption of 15 new rules related 
to the operation of the uninsured employers' fund and the 
underinsured employers' fund, and the repeal of ARM 24.29.2801. 

2. The Department has decided, pursuant to 2··4-302, MCA, 
to continue the public hearing previously set for February 17, 
1995, because of pending legislation that may affect the subject 
matter of the proposed rule-making activity. 

3. The Department will give notice of the date, time and 
location of the continued public hearing in time to allow 
interested persons at least 20 days notice of the public 
hearing. 

~~A.-IJ 
David A. Scott 
Rule Reviewer 

By: 

Laurie Ekanger, Commissioner 
DEPARTMENT OF I~ABOR & INDUSTRY 

David A. Scott, Chief Counsel 
DEPARTMENT OF LABOR & INDUSTRY 

Certified to the Secretary of State: February 13, 1995. 

4-2/23/95 MAH Nolice No. 24-29-66 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment 
of Rule 11.7.501 pertaining to 
foster care review committees 

TO: All Interested Persons 

NOTICE OF AMENDMENT OF RULE 
11.7.501 PERTAINING TO 
FOSTER CARE REVIEW 
COMMITTEES 

1. on January 12, 1995, the Department of Family Services 
published notice of the proposed amendment of ARM 11.7.501 
pertaining to foster care review committees, at page 10 of the 
1995 Montana Administrative Register, issue no. 1. 

2. The department has amended the rule as proposed. 

3. No comments were received. 

DEPARTME~J OF F~~y SERVICES 

r;IJ:. 'jPA -
Hank Hudson, Director 

).tek 9 •/dd:.--yo n Melcher, Rule Reviewer 

Certified to the Secretary of State, February 13, 1995, 

Montana Admin.i.stralive Heqister 4-2/23/~~ 
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FlEF'OJH; TilE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
Of THE STATE Of MON'rANA 

In the matter of the adoption of 
new rules I-V establishing 
administrative enforcement 
procedures for the public water 
supply act. 

To: All Interested Persons 

CORRECTED NOTICE OF 
ADOPTION OF 
NEW RULES I - V 

(Public Water supply) 

1. On February 9, 1995, the board published notice of 
the adoption of the above-captioned rules at page 208 of the 
Montana Administrative Register, Issue No. 3. Because there 
were already rules assigned to subchapter 5 of Title 16, chap
ter 20, this correction is being made to reassign these rules 
to subchapter 8 of Title 16, chapter 20. 

RULE ... U .. 116.20.~ 8021 DEFINITIONS 

R!J!.-!': ILL_{J_§.._;?O.!'>W 80.;)1 ENFORCEMEN_T PROCEDURES 

R!.!.I•f; IV __ [ 16_~.?_Q..,_5{14 8Q1J_ .. ADMINISTRATIVE PENALTIES 

~Q~ 
..jiell~{o-..-nirector 

Certified to the secretary of state .... february_ 13, 1995 

Reviewed bit: /7. 
%~r /f4--____ -
Eleanor l'il. er, DilES Attor·nC>y 

4-2/23/9') Montana Administrative Register 
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BEFORE THE DI::PARTMENT OF HEALTH AND ENVlHONMENTAL SCIENCES 
OF '!'HE STATE OF MON'l'l\rJA 

In the matter of the amendment ot 
rule 16.32.102 concerning construe~) 
lion standards for health care ) 
facilities ) 

To: All Interested Persons 

NOTIC~; Of" AMENDMENT 

(Health Care Facilities) 

1. On .January 12, 1995, the department published 
notice of the proposed amendment of AHM !6.32.302 at page 14 
of the Montana Administrative Register, Issue #1. 

2. The department has am<>nded the rule as proposed 
with no changes. 

l. There were no comments received on this rulemaking. 

Certified to the Secretat·y ot state ~J::QbrtJary ___ ll_. ___ l22.2._· 

Reviewed by: 

~L~·V.fk~r-~¥-~ 

Mont<-~tld 1\dmiHist i."dl ivl! H.i.:qi.:-...;t(~t 4-2/:1 1/'J', 
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BEFORE THE DEPARTMENT OF CORRECTIONS 
AND HUMAN SERVICES 

OF THE STATE OF MONTANA 

In the matter of the 
adoption of new rules 
which set forth the 
guidelines and quali 
fications for sex 
offender evalltdtion and 
treatment prc1viders 

NOTICE OF ADOPTION OF NEW 
RULES 20.7.301 THROUGH 20.7.304 
FOR SEX OFFENDER EVALUATION AND 
TREATMENT PROVIDER GUIDELINES AND 
QUALIFICATIONS 

TO: AJ,L INTERESTED PARTI F.S 

1. On December 22, 1994, the Department of Corrections 
and Human Services published a Notice of Proposed Adoption of 
Rules I through IV (ARM 20.7.301 through 20.7.304) setting forth 
the guide] ines and qualifications for sex offender evaluation 
and treatment providers at page 3174 of the Montana 
Administrative Register, issue number 24. 

2. No wr·i tten comments were received. 

3. The agency has adopted new 
20.7.304 as proposed. 

G .. ).,.:) ~~~~ 
DAVID L. OHLER 
Rule Revif'wer f Corrections 

Services 

-t:.6 
Certified to the Secretary of State February /3, 1995. 

4~2/23/9S Montana Administrative Hegist.er 
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BEFORE THE BOARD Of OIL AND GAS CONSERVATION 
DEPAHTMI::NT OF NATURAL RESOURCES AND CONSEHVATION 

Of THE STATE Of MONTANA 

ln the matter of the <~mendment 
to Rules 36.22.604 and 36.22.605 
perta1n1ng to the ISsuance, 
eX(llration, ext_erlston, and 
trdnsfer of perm1ts, and 

NOTICE OF AMENDMENT 

Rule Jo.22,703 pert.Hnlng to 
hnr1zontal wells. 

TO: ALL INTEHESTJ::D PERSONS 

I. On Oc·tober 27, 1994, the Board of Otl and Gas 
~.nservation published notice of the proposed amendment of 
rules 36.22.604 and 36.22.605 which pertain Lo the 1ssuance, 
expiration, extension, dnd transfer of permtts, and rule 
3b.22.70J pertaining to horizontal wells, at pdge 2792 of the 
Montana Adrntrll_strative H:egister, Issue No. 20. 

2. on November 30, 1994, Lhe Board of Oil and Gas 
c.,,.,..,rvation amended rules 36.22.604 and 36.22.605 as 
J>l"OJ>OSt•d. The bodrd amend"d rule 36.22. 703 wtth the fullow1ng 
chdn~Je::s: 

J!i, ;a •. IQ.l_ __ __HQHll.QNTAL__WELLS Subsect i "'"' (I) through ( .l l 
l'errtd 1 n the sdme. 

(4) The oper<tlo•· of d hortzontal well rudy destgnate an 
opt tondl dr1ll1ng, unit, wtnch must conatst of two....~... ... J .. h.r~,_ _Q.[ 

f<)!ll contiguous drtlltng units of the size and shape otherwtse 
dUthorized for a vertical well of the same projected depth. 
Ttle operator muat receive adrnin1straltve apprtlYal lJf ttle 
opt tonal drilling untl. before sldrting to drtll the horiLontal 
d~a1r1hole. Min~mum d1stdnce requirements from dr1ll1ng un1t 
boundartes that would apply to lhe contiguous drtlling untts 
apply to the optional drill1ng unit, except that Huch 
requtrements do not apply to the common boundary of the 
contiguous un1ta. Any operdtor designating an optional 
drtlltng untt under this section must apply for proper well 
spactnq wilhln 90 days after the completion of a well capablt> 
of production. 
Subsections (5) throu<)h (6) remain the Harne. 

A!.!'IH; Sec. 82-11-111, MCA 
JM~: Sec. 82-11-124 dnd 82-ll-201, MCA 

QJ_Mf'!t:t<T: At Uoe hodrd meP.t.tng, tl Wd" suggested C'hancpng u .. , 
ldngudye to dllow two, three, or four cunlt~Juuu~ d•·~ll1nq 

ur11ts whu:h would provtd<' more flexlbtltly for 

Mont.:lJla Administ1 c1t.ive He(JiSLer 4-2/23/95 
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drtll•nq unit configurations than just two, The suggeslton 
was made into a motion, and it unanimously passed. 

BOARD 0~' Oil. & GAS CONSERVATION 

4-2/23/95 Hontana 1\dministrat ivc Regist·er 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue oversight Committee. 

The Administrative Code committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 

Montana Administrative Register 4-2/23/95 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitional Administrative Rules of Montana (ARM! is a 
looseleaf co~ilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

HQntana Administrative Register (MAR! is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of the Administrative Rules of Montana (ARK) I 

known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 

Montana Administrative Register 4-2/23/95 



ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM, The ARM is updated through September 
30, 1994. This table includes those rules adopted during the 
period October 1, 1994 through December 31, 1994 and any 
proposed rule action that was pending during the past 6~month 
period. (A notice of adoption must be published within 6 months 
of the published notice of the proposed rule.) This table does 
not, however, include the contents of this issue of the Montana 
Administrative Register (MAR) 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through September 30, 1994, 
this table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1994 and 1995 Montana Administrative Register. 

GENERAL PROVISIONS, Title 1 

1.2.419 Filing, Compiling, Printer Pickup and Publication 
Dates for the Montana Administrative Register, 
p. 2709, 3009 

ADMINISTRATION, Department of, Title.~ 

2.5.201 
2.21.6701 

and other rules - State Purchasing, p. 2469, 2814 
and other rules - Statewide Employee Incentive Award 
Program, p. 1784, 2511 

(Public 
I 

Employees' Retirement Board) 

I-III 

I-XI 

2.43.203 

2.43.204 

2.43.305 

Approval of Requests for Retirement and Authorizing 
Payment of Retirement Benefits, p. 2686, 3182 
Mailing Membership Information about Non-profit 
Organizations, p. 508, 2515 
and other rules Medical Review of Members 
Discontinuance of Disability Retirement Benefits -
Procedures for Requesting an Administrative Hearing -
Model Rules - Definitions - Disability Application 
Process - Election of Disability Coverage, p. 1191, 
1816, 2106 
Deadline for Submitting Facts and Matters When a 
Party Requests Reconsideration of an Adverse 
Administrative Decision, p. 3116, 205 
Administrative Procedures for Contested Cases, 
p, 2039, 2711 
and other rules - Mailing Membership Information for 
~on-profit Organi~ations, p. 2688, 3181 

Montana Administrative Register 4-2/23/9? 



2.43.509 

2.43.612 

(Teacher•' 
2.44.518 

-290-

and other rule11 
Disability Retirees 
Benefits, p. 2878, 206 

Periodic Medical 
Cancellation of 

Review of 
Disability 

and other rules - Eligibility for and Calculation of 
Annual Benefit Adjustments for Montana Residents -
Annual Certification of Benefits Paid by Local 
Pension Plans, p. 150 

Retirement Board) 
and other rules - Independent Contractor - Limit on 
Earned Compensation - Lump Sum Payments at the End of 
the School Term, p. 3057 

(State 
I 

Compensation Insurance Fund) 

2.55.324 
2.55.326 
2.55.404 

and other rules Optional Deductible Plana 
Retroapective Rating Plans - Premium Rates, p. 2690, 
2881, 3084, 18, 109 
Premium Ratesetting, p. 
Minimum Yearly Premium, 
Scheduled Rating - High 

1497. 2108 
p. 981, 1817 
Loss Modifier, p. 1 

AGRICULTURE. Department of, Title 4 

I 

I-VIII 

4.2.102 

4.4.312 
4.10.202 

4.15.101 

Emergency Rule to Allow 
Pirimor Under Section 18 
Rinsing and Disposal 
p. 1317, 1988 

the Use of the Pesticide 
of FIFRA, p. 2109 
of Pesticide Containers, 

and other rule Exceptions and Additions 
Agricultural Sciences Division Exceptions 
Additions for Plant Industry Division, p. 1501, 
Process of Payment for Losses, p. 2373, 2712 
and other rules - Classification and Standards 
Pesticide Applicators, p. 2883. 3183, 20 
and other rule - Fees - Mediation Scheduling 
Agreement Procedures, p. 1499, 1989 

for 
and 

1987 

for 

and 

STATE AUDITOR, Title 6 

I-III 

I-VIII 
I-XI 

I-XIII 

I-XXIV 

Electronic Filing of the Appointment and Termination 
of Insurance Producers, p. 1323, 1820 
Standardized Health Claim Forms, p. 3060 
Montana Life and Health Insurance Guaranty 
Association Act Notice Concerning Coverage 
Limitations and Exclusions, p. 152 
Small Employer Carrier Reinsurance Program, p. 1200, 
2111 
Small Employer Health Benefit Plana, p. 511, 1528, 
1990 

6.6.3505 and other rules Annual Audited Reporta 
Establishing Accounting Practices and Procedures to 
be Used in Annual Statements in Order to Comply with 
Accreditation Requirements, p. 157 

6. 6. 5001 and other rules - Small Employer Health Benefit Plans 
and Reinsurance, p. 2562, 2926 

4-2/23/95 Montana Administrative Register 
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(Classification and Rating Committee) 
6. 6. 8301 Updating References to the NCCI Basic Manual for 

Workers' Compensation and Employers' Liability 
Insurance, 1980 Ed., as Supplemented through August 
30, 1994, p. 2570 

6. 6. 8301 Updating References to the NCCI Basic Manual for 
Workers' Compensation and Employers' Liability 
Insurance, 1980 Edition, p. 608, 1669 

COMMERCE, Department of, Title 8 

(Board of 
9.4.507 

(Board of 
8.6.405 
8.6.407 

(Board of 
8.8.2804 

(Board of 
9.12.601 

8.12.601 

Alternative Health Care) 
and other rules - Required Reports -
After Cesarean (VBAC) Deliveries 
Infectious Waste, p. 2998 

Architects) 
Reciprocity, p. 715, 1577 

Vaginal Birth 
Management of 

and other rules - Examination - Individual Seal 
Standards for Professional Conduct, p. 2771 

Athletics) 
and other rules - Licensing Requirements - Contracts 
and Penalties - Fees - Promoter-Matchmaker, p. 985, 
1670 

Chiropractors) 
and other rules Applications Reciprocity 
Reinstatement - Interns and Preceptors, p. 1503, 2713 
and other rules Applications, Educational 
Requirements Renewals Continuing Education 
Requirements - Unprofessional Conduct, p. 222, 1578 

(Board of Clinical Laboratory Science Practitioners) 
I Continuing Education, p. 611, 1671 

(Board of 
8.14.401 

8.14.814 

(Board of 
8.16.405 

8.16.1002 

Cosmetologists) 
and other rules - Practice 
and Electrolysis, p. 331, 
Fees Initial, Renewal, 
p. 160 

Dentistry) 

of Cosmetology, Manicuring 
1679, 1822 
Penalty and Refund Fees, 

and other rules Fees for Dentists, Dental 
Hygienists, Anesthesia and Denturists Dental 
Hygienist Credentials, p. 2573, 3090 
and other rules - Continuing Education - Requirements 
and Restrictions, p. 9BB, 1506, 2627 

(Board of Hearing Aid Dispensers) 
8. 20.402 and other rules - Fees - Examinations - Licensees 

from Other States, p. 717, 2714 

Montana Administrative Register 4-2/23/95 



(Board of 
8.22.302 

8.22.1402 

-292-

Horse Racing) 
and other rules - Board of Stewards - Definitions -
Annual License Fees General Provisions 
Permissible Medication - Programs - Exacta Betting, 
p. 2774, 3184 
and other rule - Permissible Medication - Trifecta 
Wagering, p. 1507, 2128 

(Board of Landscape Architects) 
8.24.409 and other rule - Fee Schedule - Renewals, p. 991, 

1579 
(Board of 
8.28.502 

8.28.1501 

(Board of 
8.32.425 
8.32.1501 

8.32.1606 

Medical Examiners) 
and other rules Requirements for Licensure 
Unprofessional Conduct - Definitions with Regard to 
the Practice of Acupuncture, p. 613, 1580 
and other rules - Physician Assistants - Definitions 
- Qualifications - Applications - Fees - Utilization 
Plans Protocol - Temporary Approval Informed 
Consent - Termination and Transfer - Unprofessional 
Conduct, p. 720, 1582 

Nursing) 
Fees, p. 2375, 2815 
and other rules - Prescriptive Authority, p. 615, 
1326. 2518, 2716 
and other rules - Non-disciplinary Track - Admission 
Criteria - Educational Requirements, p. 3065 

(Board of Nursing Home Administrators) 
8.34.414A Application for Examinations, p. 993, 2822 

(Board of Outfitters) 
8.39.518 and other rules - Fees -Misconduct, p. 2377, 2823 

(Board of 
8.42.402 

Physical Therapy Examiners) 
and other rules - Examinations - Fees - Licensure by 
Endorsement Foreign-Trained Applicants, p. 996, 
1583 

(Board of Plumbers) 
8. 44.402 and other rules Definitions Applications 

Examinations - Renewals - Journeyman Working in the 
Employ of Master - Registration of Business Name -
Fees - Qualifications for Journeyman, Master and Out
of-State Applicants, p. 3118 

(Board of Professional Engineers and Land Surveyors) 
8. 48,407 and other rule Affiliation with National 

Associations - Complaint Process, p. 1625, 2935 

(Board of Psychologists) 
8. 52.606 and other rule - Required Supervised Experience - Fee 

Schedule, p. 3001 
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(Board of Radiologic Technologists) 
8.56.602A Permits, p. 2886, 21 

(Board of Real Estate Appraisers) 
8.57.401 and other rules Definitions 

Requirements Course Requirements 
Education - Fees, p. 727, 1584 

Application 
Continuing 

8.57.402 and other rule Appraisal Reports - Application 

(Board of 
8.58.406C 

8.58.411 
8.58.419 

Requirements, p. 2696, 22 
Realty Regulation) 

and other rule - Application for Equivalency--Broker 
- Grounds for License Discipline - General Provisions 
- Unprofessional Conduct, p. 730, 1585 
Fee Schedule, p. 2698, 3186 
and other rules - License Discipline - Application 
for Licensure - Discipline of Property Management 
Licensees, p. 5 

(Board of Respiratory Care Practitioners) 
8.59.601 and other rules- Continuing Education, p. 2700, 3093 

(Board of Speech-Language Pathologists and Audiologists) 
8.62.413 and other rule - Fees - Schedule of Supervision -

Contents, p. 1327, 1992 

(Board of Passenger Tramway Safety) 
I-II Board Engineer Conducting Acceptance Inspection -

Conference Call Meetings, p. 2703 

Veterinary Medicine) 
Licensees form Other States, p. 8 

(Board of 
I 
8.64.802 and other rules - Applications for Certification -

Qualification Management of Infectious Wastes, 
p. 1329, 1993 

(Building Codes Bureau) 
8.70.101 Incorporation by Reference of Uniform Building Code, 

p. 1331, 1994 

(Milk Control Bureau) 
8.79.301 Assessments, p. 89 

(Board of Milk Control) 
8.86.502 and other rules - Initial Determination of Quota -

Quota Adjustment Pooling Plan Definitions 
Computation of Quota and Excess Prices - Payments to 
Pool Dairymen, p. 162 

(Government Assistance Division) 
I Incorporation by Reference of Rules for Administering 

the 1995 CDBG Program, p. 3067 
I Administration of the 1994 Treasure State Endowment 

(TSEP) Program, p. 125, 1589 
I Administration of the 1994 Federal Community 

Development Block Grant (CDBG) Program, p. 127, 1587 
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8.94.4102 and other rules - Report Filing Fees Paid by Local 
Government Entities Financial Statements 
Incorporation by Reference of Various Standards, 
Accounting Policies and Federal Laws and Regulations 
under the Montana Single Audit Act, p. 999, 2430, 
2717 

(Board of Investments) 
8. 97.919 Intercap Program - Special Assessment Bond Debt -

Description - Requirements, p. 3069, 207 

(Board of Housing) 
8 .111. 303 and other rules Financing Programs Lending 

Institutions - Income Limits - Loan Amounts, p. 166 

(Hard-Rock Mining Impact Board) 
8.104.101 and other rules - Adm.inistration of the Hard-Rock 

Mining Impact Act, p. 1627, 2718, 3010 

(Montana State Lottery) 
8.127.407 and other rule - Retailer Commissions - Sales Staff 

Incentive Plan, p. 1002, 1823, 1995 
8.127.1007 Sales Staff Incentive Plan, p. 1947, 3094 

(Superintendent of Public Instruction) 
10.10.301A and other rules School Funding and Tuition, 

p. 1006. 1824 
10.16.1302 and other rules - Special Education School Funding, 

p. 2576 

(Board of 
I 

10.55.601 
10.55.604 

10.55.711 

10.55.907 
10.56.101 
10.57.101 

4-2/23/95 

Public Education) 
Teacher Certification Surrender of 
Specialist or Adm.inistrator Certificate, 
Accreditation Standards; Procedures, p. 
Accreditation Standards; Procedures 
Standard, p. 3154 

a Teacher 
p. 811, 2525 
1642, 2524 
Alternative 

and other rules - Accreditation - General: Class 
Size and Teacher Load - Class Size: Elementary, 
p. 3156 
Distance Learning, p. 3152 
Student Assessment, p. 3151 
and other rules - Teacher Certification - Review of 
Policy Definitions Grades Emergency 
Authorization of Employment - Approved Programs -
Experience Verification - Test for Certification -
MinimUIIl Scores on the National Teacher Examination 
Core Battery Renewal Requirements Renewal 
Activity Approval - Appeal Proce11s for Denial of 
Renewal Activity - Recency of Credit - Endorsement 
Information Class 1 Professional Teaching 
Certificate - Class 2 Standard Teaching Certificate -
Class 3 Administrative Certificate Class 4 
Vocational Certificate Class 5 Provisional 

Montana Administrative Register 



10.57.301 

10.58.102 

10.64.355 
10.65.101 

-29~-

Certificate Social Workers, Nurses and Speech and 
Hearing Therapists - Request to Suspend or Revoke 
Teacher or Specialist Certificate Notice and 
Hearing for Certificate Revocation Hearing in 
Contested Cases - Appeal from Denial of Certificate -
Considerations Governing Acceptance of Appeal 
Hearing on Appeal - Extension of Certificates for 
Military Service - Conversion Program Secondary to 
Elementary - Class 6 Specialist Certificate, p. 3125 
Teacher Certification Endorsement Information, 
p. 815, 1690 
and other rules - Teacher Certification - Teacher 
Education Programs Standards, p. 735, 2722 
Transportation - Bus Body, p. 733, 2526 
Hours and Days of Instruction Policy Governing 
Pupil Instruction-Related Days Approved for 
Foundation Program Calculations, p. 1640, 2527 

FAMILY SERVICES, Department of, Title 11 

I 

I 

I 

I-II 

I-II 

I-II 

11.2.203 

11.5.501 

11.5.601 

11.7.501 
11.7.603 

11.8.304 
11.12.413 

11.14.103 

11.14.104 

11.14.401 

and other rule Def ini tiona 
Requirements of Therapeutic Youth 
Smoke Free Environment in Day 
p. 2890, 3188, 25 

Medical Necesai ty 
Group Homes, p. 95 
Care Facilities, 

Youth Care Facilities Persons Affected by 
Department Records, p. 2594, 2936, 3011 
Community Homes for the Developmentally or Physically 
Disabled - Persons Affected by Department Records, 
p. 2596, 2939 
and other rules - Counting Children Considered to be 
in Day Care - Infant Needs of Non-Infants - Defining 
Day Care Center, Family Day Care Home and Group Day 
Care Home, p. 2389, 2740 
Placement of Children with Out-of-State Providers, 
p. 1338, 1996 
Requests for Hearings Upon Notification of Adverse 
Action, p. 2888, 3187 
and other rules- Child Protective Services, p. 1792, 
2431 
and other rules - Case Records of Abuse and Neglect, 
p. 1789, 2433 
Foster Care Review Committee, p. 10 
Foster Care Support Services Diaper Allowance, 
p. 93 
Violations of Aftercare Agreements, p. 819, 1590 
and other rules - Medical Necessity Requirements of 
Therapeutic Youth Group Homes, p. 2380, 2739, 3013 
Registration and Licensing of Day Care Facilities, 
p. 2393, 2742, 23 
Day Care Facilities - Persons Affected by Department 
Records, p. 2598, 2938 
Family Day Care Home Provider Responsibilities and 
Qualifications, p. 91 
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FISH, WILDLIFE. AND PARKS, Department of. Title 12 

I 

I 

I-V 
I-X 
12.6.901 

12.6.901 

12.6.901 

12.7.803 

Classifying Certain Types of Actions Taken Under the 
River Restoration Program as Categorical Exclusions, 
p. 1649, 2129 
Nonresident Hunting License Preference System, 
p. 242, 1834 
and other rules - Wildlife Habitat, p. 1644, 3095 
Block Management Program, p. 1064, 1691 
No Wake Speed Zone in Bigfork Bay of Flathead Lake, 
p. 2600 
Emergency Amendment - Extending the No Wake Speed 
Zone in Bigfork Bay of Flathead Lake, p. 2434 
Establishment of a No Wake Speed Zone on Portions of 
the Blackfoot and Clark Fork Rivers, Missoula County, 
p. 825, 1699 
and other rules - Evaluation and Recommendation -
Competing Applications - Department Decision - Appeal 
to the Commission, p. 3004 

GOYERNOR, Title 14 

14.8.201 and other rules - Electrical Supply Shortage, p. 12 

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16 

I 

I-III 
I-V 

I-VI 

I-X 
I-XI 

16.8.401 

16.8.708 

16.8.945 

4-2/23/95 

Integrated Solid Waste Management Plan, p. 1510 
Water Quality - Adding T Classification to Surface 
Water Quality Standards, p. 171 
Drinking Water and Ice Regulations, p. 2474, 2832 
E10tablishing Admini .. trative Enforcement Procedures 
for the Public Water Supply Act, p. 2398, 208 
Air and Water Quality - Procedures and Criteria for 
the Certification of Air and Water Pollution 
Equipment as Eligible for Special Property Tax 
Treatment, p. 2482, 110 
Water Quality - Use of Mixing Zones, p. 835, 2136 
and other rules - Implementation of the Water Quality 
Act's Nondegradation Policy, p. 2723, 849, 2136 
and other rules - Air Quality - Emergency Procedures 

Ambient Air Monitoring Visibility Impact 
Assessment - Preconstruction Permits - Stack Heights 

Dispersion Techniques Open Burning 
Preconstruction Permits for Major Stationary Sources 
or Major Modifications Located Within Attainment or 
Unclassified Areas - Operating and Permit Application 
Fees - Operating Permits - Acid Rain Permits, p. 3070 
and other rules - Air Quality - Incorporation of 
Federal Air Quality Rules and Incorporation of the 
Montana Source Testing Protocol and Procedures 
Manual, p. 2043. 2828 
and other rules Air Quality Prevention of 
Significant Deterioration of Air Quality, p. 2048, 
2829 
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16.8.1301 and other rules - Air Quality Open Burning of 
Christmas Tree Waste - Open Burning for Commercial 
Film or Video Productions, p. 867, 2528 

16.8.1413 and other rule - Air Quality - Opacity Requirements 
at Kraft Pulp Mills, p. 1654 

16.8.1903 and other rule- Air Quality- Air Quality Operation 
and Permit Fees, p. 2052, 3189 

16.8.1907 Air Quality - Fees for the Smoke Management Program, 
p. 1511. 2130 

16.8.1908 Air Quality - Fees for Christmas Tree Wastes and 
Commercial Film Production Open Burning, p. 2054, 
2830 

16.10.101 Food, Drugs and Cosmetics - Incorporating Federal 
Food Standards, p. 2395, 2743 

16.10.239 and other rules - Minimum Performance Requirements 
for Local Health Authorities, p. 1797, 2941, 26 

16.10.501 and other rules - Bottled Drinking Water and Ice 
Regulations, p. 2404, 2831 

16.10. 504 Drinking Water - Licensing Standards for Drinking 
Water Manufacturers. p. 99 

16.10.701 and other rules - Campgrounds - Trailer Courts and 
Campgrounds, p. 2602, 2892 

16.10.1001 Annual Jail Inspections, p. 2041, 2629 
16.10.1311 Swimming Pool Inspections Indication of What 

Constitutes a Full Facility Inspection and a Critical 
Point Inspection of a Public Bathing Place or 
Swimming Pool, p. 1513, 1998 

16.14.540 Solid Waste - Financial Assurance Requirements for 
Class II Landfills, p. 175 

16.20.202 and other rules - Drinking Water - Setting Standards 
for Public Drinking Water that Incorporate Federal 
Requirements for Phase II and V Contaminants and Lead 
and Copper, p. 1362, 2131 

16.20.401 and other rule Water Quality Modifying and 
Updating Minimum Requirements for Public Sewage 
Systems, p. 168 

16.20.603 and other rules Water Quality Surface Water 
Quality Standards, p. 2737, 827, 2136 

16.20. 604 Water· Quality - Water Use Classifications- -Clark Fork 
- Columbia River Drainage Except the Flathead and 
Kootenai River Drainages, p. 2707, 3099 

16.20.1003 and other rules Water Quality Ground Water 
Quality Standards - Mixing Zones - Water Quality 
Nondegradation, p. 244, 846, 2136 

16.24.104 and other rules- Children's Special Health Services 
Standards for the Children's Special Health 

Services Program, p. 1340, 1836 
16.24. 406 and other rules - Day Care Centers - Health Standards 

for Operating Day Care Centers, p. 3158 
16.28.713 Informed Consent for Administration of Vaccine, 

p. 2705, 3015 
16.28.1005 Tuberculosis Control Requirementa for Schools and Day 

care Facilities, p. 1652, 2305 
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16.30.801 

16.32.302 

16.32.356 

16.32.373 

16.32.380 

16.32.396 
16.32.399G 

16.32.922 

16.32.1001 
16.44.303 

16.45.1201 

16.47.342 
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and other rules Emergency Medical Services 
Reporting of Exposure to Infectious Diseases. 
p. 1251, 1704 
Health Care Facilities - Construction Standards for 
Health Care Facilities, p. 14 
and other rules - Adult Day Care - Licensure of Adult 
Day Care Centers, p. 1255, 1838 
and other rules Standards for Licensure of 
Hospices, p. 631, 2436 
and other rules Personal Care Licensure of 
Personal Care Facilities, p. 1342, 2306 
Kidney Treatment Centers, p. 2782, 3192 
Medical Assistance Facilities - Medical Assistance 
Facilities Emergency Services, p. 2480, 2833 
Personal Care Facilities Fees for Inspecting 
Personal Care Facilities, p. 2784, 3193 
Adult Day Care Center Services. p. 2780, 3194 
and other rules Solid and Hazardous Waste 
Hazardous Waste Management - Use of Used Oil as a 
Dust Suppressant, p. 556, 2532 
and other rules Underground Storage Tanks 
Underground Storage Tank Installer and Inspector 
Licensing Tank Permits Tank Inspections 
Inspector Licensing Fees, p. 1221, 2744, 27 
Review of Corrective Actions Plans, p. 2786, 118 

CORRECTIONS AND HUMAN SERVICES. Department of, Title 20 

I-IV Sex Offender Evaluation and Treatment Provider 
Guidelines and Qualifications, p. 3174 

JUSTICE, Department of, Title 23 

23.4. 201 and other rules - Sampling Bodily Substances for Drug 
and Alcohol Analysis. p. 2788, 119 

23.7.133 Expiration of Provisional Endorsements for Fire 
Alarm, Suppression and Extinguishing Systems, p. 28 

23.15.102 and other rules Crime Victims Compensation, 
p. 1381, 1999 

23.16.101 and other rules - Public Gambling, p. 2406, 2834 

LABOR AND INDUSTRY, Department of, Title 24 

I-V 

I-XI 
I-XV 

24 .11. 202 

24.16.9007 
24.29.101 

4-2/23/95 

and other rule - Workers • Compensation Data Base 
System- Attorney Pee Rule, p. 2487, 2893 
Safety Culture Act Implementation of Safety 
Committees, p. 2493, 3016 
Workers' Compensation Data Base System, p. 1949, 2630 
Operation of the Uninsured Employers' Fund and the 
Underinsured Employers• Fund, p. 101 
and other rule Iii Unemployment Insurance Benefit 
Eligibility, p. 2056, 2835, 2951 
Montana's Prevailing Wage Rate, p. 912, 1705 
Organizational Rule for the Former Division of 
Workers' Compensation, p. 2351 
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24.29.702A and other rules - Requirements for Employers that 
Workers' Compensations Purposes, 

24.30.102 

24.30.701 

24.30.1703 

Self-insure for 
p. 177 
and other rule Occupational Safety and Health 
Standards for Public Sector Employment, p. 184 
and other rules - Operation of Boilers - Licensing of 
Boiler Inspectors, p. 188 
Fees for Construction Blaster Licenses, p. 2491, 120 

STATE LANDS. Department of, Title 26 

I-XXV 

26.3.137 

26.3.180 

26.3.186 

26.4.201 
26.4.301 

26.4.301 

26.4.301 

and other rules - Regulation of Hard Rock Mining or 
Exploration, p. 1956, 2952 
and other rules - Changes in the Recreational Use 
License Fee - Rental Rates for State Lands, p. 3177 
and other rules - Recreational Use of State Lands, 
p. 641, 1844, 2539 
and other rules Authorizing and Regulating 
Enrollment of State Lands in Block Management Areas, 
p. 1071. 2002 
and other rules - Opencut Mining Act, p. 914, 1871 
and other rules - Refusal to Issue Operating Permits 
because of Violation of Reclamation or Environmental 
Laws, p. 2498, 30 
and other rules - Regulation of Prospecting for Coal 
and uranium, p. 2414, 31 
and other rules - Regulation of Strip and Underground 
Mining for Coal and Uranium, p. 2064, 2957 

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36 

I Truman Creek Basin Closure, p. 3007, 222 
I Reject, Modify or Condition Permit Applications in 

the Willow Creek Basin, p. 1809, 2640 
I-VI Horizontal Wells and Enhanced Recovery Tax 

Incentives, p. 925, 1875 
36.14.502 Interim Minimum Spillway Capacities on High-Hazard 

Dams. p. 16 
36.22.604 and other rules- Issuance, Expiration, Extension and 

Transfer of Permits - Horizontal Wells, p. 2792 

PUBLIC SERVICE REGULATION, Department of. Title 38 

I-XII 
38.2.3909 
38.5.2202 

Motor Carrier of Property, p. 2894, 37 
Stenographic Recording and Transcripts, p. 929, 2010 
Pipeline Safety - Adopting Federal Rules Applicable 
to Liquefied Natural Gas Facilities and Reenacting 
the Existing Rule, p. 2794, 40 

REVENUE, Department of, Title 42 

I-II 
I-VIII 
42.11.301 

Limited Liability Companies, p. 931, 1721 
Regulation of Cigarette Marketing, p. 375, 1453. 1722 
and other rules - Agency Franchise Agreements for the 
Liquor Division, p. 2097, 2625, 3081 
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42 .11. 301 
42.12.103 

42.12.128 
42.12.222 

42.15.308 
42.16.104 
42.17.147 
42.21.106 
42.21.159 
42.22.1311 

42.23.606 

-300-

Opening a New Liquor Store, p. 1475, 2418 
and other rules Liquor Licenses and Permits, 
p. 2003, 2423 
Catering Endorsement, p. 2094, 2626, 3101 
Revocation or Suspension of a Liquor License, 
p. 2505, 2974 
Adjusted Gross Income, p. 657, 1720 
Net Operating Loss Carryback, p. 1657, 2352 
Wage Exceptions, p. 3082 
and other rules • Personal Property, p. 2897, 3195 
Property Audits and Reviews, p. 203 
and other rule a Industrial Trend Tables, 
p. 2916, 3197 
and other rules - Estimated Tax Payments, p. 1659, 
2353 

42.25.1201 and other rules - Horizontal Wells, p. 1663, 2354 

SECRETARY OF STATE, Title 44 

1.2.419 Filing, Compiling, Printer Pickup and Publication 
Dates for the Montana Administrative Register, 
p. 2709, 3009 

(Commissioner of Political Practices) 
44.10.331 Limitations on Receipts from Political Committees to 

Legislative Candidates, p. 659, 2442 
44.12.107 Waiver of Registration Fees of State Government 

Employees Who Register as Lobbyists, p. 2425, 2749 

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46 

I 

I 

I-IV 

I-IX 

I-X 

46.10.101 

46.10.108 

46.10.314 

46.10.403 

46.10.403 

46.10.803 
46.12.503 

4-2/23/95 

Exceptions to the Developmental Disabilities 
Placement Rules, p. 2811, 3199 
and other rule - Contractor Allotments for Community 
Block Grants, p. 933, 1725 
Recovery by the State Auditor's Office of Debts Owed 
to the Department, p. 2796, 3198 
Child Support Enforcement Suspension of Licenses 
Process, p. 1386, 2447 
and other rules - Review and Modification of Support 
Orders, p. 1392, 2011 
Safeguarding and Sharing of AFDC Information, 
p. 2800' 3200 
and other rules AFDC and Food Stamp Monthly 
Reporting Requirements, p. 1271, 2543 
and other rules - Transitional Child Care, p. 1400, 
2542 
AFDC Standards and Payment Amounts Concerning Shared 
Living Arrangements, p. 1264, 1726 
AFDC Income Standards and Payment Amounts, p. 1090, 
1728 
and other rules - AFDC JOBS Program, p. 1515, 2356 
and other rules - Medicaid Coverage and Reimbursement 
of Inpatient and Outpatient Hospital Services, 
p. 1076, 1732 
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46.12.702 
46.12.802 
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and other rules - Medicaid Coverage and Reimbursement 
of Residential Treatment Services, p. 1111, 1744 
Medicaid Outpatient Drugs, p. 1525, 2443 
and other rules - Medicaid Coverage and Reimbursement 
of Wheelchairs and Wheelchair Accessories. p. 1811, 
2546 

46 .12.1107 and other rules Medicaid Coverage of Services 
Provided to Recipients Age 65 and Over in 
Institutions for Mental Diseases, p. 936, 1591, 1878 

46.12.1222 and other rules - Medicaid Coverage and Reimbursement 
of Nursing Facility Services, p. 1096, 1881 

46.12.1901 and other rules Targeted Case Management for 
Developmental Disabilities, p. 2803, 3201 

46.12.2002 Medicaid Coverage of Abortion Services in Cases of 
Rape or Incest, p. 2427, 2975 

46.12.3803 Medically Needy Income Standards, p. 1109, 1750 
46.12.5002 and other rules Passport to Health Program, 

p. 2507. 2983 
46.13.303 and other rules Low-Income Energy Assistance 

Program, p. 1983, 2642 
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BOARD APPOINTEES AND VACANCIES 

Section 2-15~108, MCA, passed by the 1~91 Legislature, 
directed that all appointing author~itie;, ot all appointive 
boards, commissions, committees and councils of state 
government take positive action to attain gender balance and 
proportional representation of minority residents to the 
greatest extent possible. 

One directive of 2-15-108, MCA, is that the Secretary of State 
publish monthly in the Montana Administrative Register a list 
of appointees and upcoming or current vacancies on those 
boards and councils. 

In this issue, appointments effective in January, 1995, 
appear. Vacancies scheduled to appear from March 1, 1995, 
through May 31, 1995, are listed, as are current vacancies due 
to resignations or other reasons. Individuals interested in 
serving on a new board should refer to the bill that created 
the board for details about the number of member·s to be 
appointed and qualifications necessary. 

Each month, the previous month's appointees are printed, and 
current and upcoming vacancies for the next three months are 
published. 

IMPORTANT 

Membership on boards and commissions changes 
constantly. The following lists are current as of 
February 2, 1995. 

For the most up-to-date information of the status of 
membership, or for more detailed information on the 
qualifications and requirements to serve on a board, 
contact the appointing authority. 

Monlan<l AdministrdLive Register 4-2/23/95 
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