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The Montana Administrative Register (MAR), a twice-monthly
publication, has three sgections. The notice section contains
state agencies’ proposed new, amended or repealed rules; the
rationale for the change; date and address of public hearing;
and where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists any
changes mnade eince the proposed stage. The interpretation
saction contains the attorney general’s opiniona and state
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the back of each register.
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BEFORE THE PUBLIC EMPLOYEES'’ RETIREMENT BOARD
OF THE STATE OF MONTANA

In the matter of the proposed
repeal of ARM 2.43.612, 2.43.613,
and 2.43.614 pertaining to
eligibility for and calculation of
annual benefit adjustments for

NOTICE OF PROPOSED REPEAL

NO PUBLIC HEARING

Montana Residents and annual CONTEMPLATED
certification of benefits paid by
local pension plans.
TO: All Interested Persons.
1. on March 23, 1995, the Public Employees’ Retirement

Board proposes to repeal ARM 2.43.612, 2.43.613, and 2.43.614
pertaining to eligibility for and calculation of the annual
benefit adjustment for all retired members residing in Montana,
and the annual certification of local pension plans to receive
an allocation from the general fund to pay the annual benefit
adjustment to eligible instate resident retirees. These rules
can be found on pages 2-3169 and 2-3170 of ARM. The authority cites
for ARM 2.43.612 and 2.43.613 are Secs. 19-3-304, 19-5-201, 19-
6-201, 19-7-201, 19-8-201, 19-9-201, 19-12-203, and 19-13-202,
MCA, and the implementing cite is 19-15-102, MCA. The authority
and implementing cite for ARM 2.43.614 is 19-15-101, MCA.

2. The Board proposes to repeal these rules because the
Montana Supreme Court has ruled the annual benefit adjustments
unconstitutional.

3. Interested persons may present their data, views, or
arguments concerning the proposed amendments in writing no later
than March 9, 1995 to:

Linda King, Administrator

Public Employees’ Retirement Division
P.0O. Box 200131

Helena, Montana 59620-0131

4. If a person who is directly affected by the proposed
amendment wishes to express data, views and arguments orally or
in writing at a public hearing, the person must make written
request for a hearing and submit this request along with any
written comments to the above address. A written reguest for
hearing must be received no later than March 9, 1995.

5. If the agency receives requests for a public hearing on
the proposed amendments from either 10% or 25, whichever is
less, of the persons directly affected by the proposed action;
from the administrative code committee of the legislature; from
a governmental subdivision or agency; or from an association
having not less than 25 members who will be directly attected,
a hearing will be held at a later date. Notice of the hearing
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will be published in the Montana Administrative Register. Ten
percent of those persons directly affected has been determined
to be 4,214 persons based on August 1994 payroll reports of
active and retired members.

w, President
loYees’ Retirement Board

Dal Smi 7 Cl gal Counsel and

Rule Reviewer

Certified to the Secretary of State on January 30, 1994.
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE
OF THE STATE OF MONTANA

In the matter of the adoption of ) NOTICE OF PUBLIC

new rules implementing ) HEARING ON PROPOSED
the Montana life and health ) ADOPTION
insurance guaranty association )
act and notice concerning coverage )
limitations and exclusions )

TO: All Interested Persons.

1. On March 1, 1995, at 10:00 a.m., a public hearing
will be held in Room 160 of the Mitchell Building, 126 N.
Sanders, Helena, Montana. The hearing will be Lo consider the
proposed adoption of new rules implementing the Montana litfe
and health insurance guaranty association act and notice
concerning coverage limitations and exclusions.

2. The proposed new rules provide as follows:

RULE I PURPQSE OF RULES (1) Residents of Montana who

purchase life insurance, annuities, or health insurance should
know that the insurance companies licensed in this state to
write these types of insurance are members of the Montana life
and health insurance guaranty association.

(2) The purpose of this association is to asgsure that
policyholders will be protected, within limits, in the
unlikely event that a member insurer becomes financially
unable to meet its obligations. If this should happen, the
association will assess its other member insurance companies
for the money to pay the claims of insured persons who reside
in Montana and, in some cases, to keep coverage in force.

AUTH: 33-10-210 MCA IMP: 33-10-210 MCA

RULE I1 LIMITATIONS ON PROTECTIONS (1) The valuable

extra protection provided by these insurers through the
association is not unlimited. This protection is not
a pubstitute for consumers’ care in selecting companies that
are well-managed and financially stable.

AUTH: 33-10-210 MCA IMP: 33-10-210 MCA

RULE II1 DISCLAIMER (1) The Montana life and health
insurance guaranty asgociation may not provide coverage for
this policy. If coverage is provided, it may be subject to
substantial limitations or exclusions, and require continued
residency in Montana. A person should mot rely on coverage by the
Montana life and health insurance guaranty association in
selecting an insurance company or in selecting a lite insurauce
annuities, or health insurance policy.

{2) Insurance companies or their agents are required by
law to give or send a person this notice. However, insurance
companies and their agents are prohibited by law from using
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the existence of the association to induce a person to purchase any
kind of insurance policy. This information is provided by:

Montana Life and Health Insurance Guaranty Association
P.O. Box 2006
Misgoula, MT %9806
(406) 728-4071

State of Montana Department of Insurance
Sam W. Mitchell Building
P.O. Box 4009
Helena, MT 59604-4009
(406) 444-2040
1-800-332-6148

AUTH: 33-10-210 MCA IMP: 33-10-210 MCA

RULE 1V DESCRIPTION OF MONTANA LIFE AND HEALTH INSURANCE
GUARANTY ASSQCIATION ACT (1) The state law that provides for
this safety-net coverage is called the Montana life and health
insurance guaranty association act. Rules V through XI explain
the law's coverage, exclusions, and limits. This summary
does not cover all provisions of the law; nor does it in any
way change anyone’s rights or obligations under the act or the
rights or obligations of the association.

AUTH : 33-10-210 MCA IMP: 33-10-210 MCA

RULE V_ COVERAGE (1) Generally, individuals will be
protected by the Montana life and health insurance guaranty
aggociation if they live in this state and hold a life or
health insurance contract, or an annuity, or if they hold
certificates under a group life or health insurance contract
or anhuity, issued by a member insurer. The beneficiaries,
payees or assignees of insured persons are protected as well,
even if they live in another state,

AUTH: 33-10-210 MCA IMP: 33-10-210 MCA
RULE VI EXCLUSIONS FROM COVERAGE BECAUSE OF RESIDENCY

(1) Persons holding such policies or contracts are not
protected by this association if:
(a) they are not residents of the gtate of Montana; and

(b} the insurer was not authorized or licensed to do
business in Montana at the time the policy or contract was
issued.

AUTH : 33-10-210 MCA IMP: 33-10-210 MCA
RULE VII ADDITIONAL EXCLUSION FROM COVERAGE (1) The
association also does not provide coverage for:

(a) persons holding policies issued by a non-profit
hogpital or medical service organization, an
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HMO, a fraternal benefit society, a mandatory state pooling
plan, a mitual asaessment company or similar plan in which the
policyholder is subject to future assessments, or by an
insurance exchange;

(b) any policies or contract or any part of the policies
or contracts under which the risk is borne by the
policyholder;

(c) any policy of reinsurance (unless an assumption
certificate was issued);

(d) interest rate yields that exceed an average rate;

(e) plans of employers, associations or similar entities
to the extent they are self-funded or uninsured (that is, not
insured by an insurance company, even if an insurance company
administers them);

(f) dividends;

(g) experience rating credits;

(h) credits given in connection with the administration
of a policy or contract;

(i) any unallocated annuity contract issued to an
employee benefit plan that is protected under the federal
pension benefit guaranty corporation; and

(j) any portion of any unallocated annuity contract that
is not issued to or in connection with a specific employee,
union, or association of natural persons benefit plan or a
governmental lottery.

AUTH: 33-10-210 MCA IMP: 33-10-210 MCA

X O QF COVE. E (1) The act also
limits the amount the association is obligated to pay out.
The association cannot pay more than what the insurance
company would owe under a policy or contract. Furthermore,
the amounts the association is authorized to pay are limited.

AUTH: 33-10-210 MCA IMP: 33-10-210 MCA

(0) S (1) For anyohe life
insured, the association will pay a maximum of $300,000 - no
matter how many policies and contracts there were with the
same company, even if they provided different types of
coverage. Within this overall $300,000 limit, the association
will not pay more than $100,000 in cash surrender values,
$100,000 in health insurance benefits, $100,000 in present
value of annuity benefitsa, or $300,000 in life insurance death
benefits - again, no matter how many policies and contracts
there were with the game company, and no matter how many
different types of coverage.

AUTH: 33-10-210 MCA IMP: 33-10-210 MCA
RULE X UNALLOCATED CONTRACTS (1) With respect to each

individual participating in a governmental retirement plan
established under section 401, 403(b), or 457 of the internal
revenue code and covered by an unallocated annuity contract or

MAR Notice No. 6-51 3-2/9/95



~155-

with respect to the beneficiaries of each individual, if
deceased, the association will pay, in the aggregate, $100,000
in present value annuity benefits, including surrender and
withdrawal values. With respect to any one contract holder
covered by any other unallocated annuity contract, the
association will pay up to $5 million in benefits, irrespective
of the number of contracts held by that contract holder.

AUTH: 33-10-210 MCA IMP: 33-10-210 MCA

RULE XI POLICY DISCLOSURE (1) The insurer or insurance
producer must give a separate written notice in addition to
the notice provided under rules I through X prior to or at
the time of delivery that clearly and conspicuously discloses
that a policy or contract described in Section 33-10-201(4),
MCA and excluded under 33-10-201(6), MCA is not covered by the
life and health insurance guaranty association.

(2) The form and content of the Notice should be as
follows:

IMPORTANT NOTICE CONCERNING YOUR POLICY OR CONTRACT

The Montana Life and Health Guaranty Association Act (MCA
section 33-10-201 et seq.) created an Association to protect
policyowners, insureds, beneficiaries, annuitants, payees, and
assignees of life insurance policies, health insurance
policies, annuity contracts, and supplemental contracts,
subject to certain limitations and exclusions, against failure
by an insurance company in the performance of contractual
obligations due to its financial impairment.

COVERAGE IS NOT PROVIDED BY THE MONTANA LIFE AND HEALTH
INSURANCE GUARANTY ASSOCIATION FOR YOUR POLICY OR CONTRACT OR
ANY PORTION OF IT UNDER WHICH THE RISK 1S BORNE BY YOU, THE
POLICYHOLDER.

The issuing insurer is required to supply this written
Notice to youby the Montana State Insurance Commissioner:

State of Montana Department of Insurance
Sam W. Mitchell Building
P.O. Box 4009
Helena, Montana 59604-4009
(406) 444-2040
1-800-332-6148

(3) The Notice shall be the cover sheet of any policy or
contract delivered, and the insurer or insurance producer must
retain in policy file a duplicate original of the signed
notice.

AUTH: 33-10-210 MCA IMP: 33-10-210 MCA
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3. REASON: These rules are being proposed because the
Commigsioner must approve the Notice to Policyholders
submitted by the Life and Health Insurance Guaranty
Agsociation and to adopt rules specifying the form and content
of any contract which is not covered by the life and health
insurance guaranty association.

4. Interested persons may present their data, views, or
arguments, either orally or in writing, at the hearing.
Written data, views, or arguments may also be submitted to
Frank Cote’, Deputy Commissioner of Insurance, P.O. Box 4009,
Helena, Montana 59604, and must be received no later than
March 9, 1995.

5. The State Auditor will make reasonable
accommodations for persons with digabilities who wish to
participate at this public hearing. If you request an
accommodation, please contact the State Auditor’s Office not
later than 5:00 p.m., February 28, 1995, and advise the office
of the nature of the accommodation needed. Please contact
Frank Cote’, Deputy Commissioner of Insurance, P.0O. Box 4009,
Helena, Montana 59604; telephone (406) 444-2997; toll free
dial 1 and then 800-332-6148; fax (406) 444-3497.

6. Gary L. Spaeth, State Auditor’'s Office, 126 N.
Sanders, P.0O. Box 4009, Helena, Montana 59604-4009, has been
designated to preside over and conduct the hearing.

MARK O'KEEFE \
State Aughitgr

GARY L.
Rules Reviewer

By:

Certified to the Secretary of State this 30th day of January,
1995,
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE
OF THE STATE OF MONTANA

In the matter of the general
revision of the rules regarding
Annual Audited Reports and
Establishing Accounting Practices
and Procedures to be Used in
Annual Statements

NOTICE OF PUBLIC
HEARING
ON PROPOSED AMENDMENT

—r e - s

TO: All Interested Persons.

1. On March 1, 1995, at 9:00 a.m., a public hearing
will be held in Conference Room 160 of the Mitchell Building,
126 N. Sanders, Helena, Montana. The hearing will be to
consider the revision of rules regarding the designation of
Independent Certified Public Accountant; notification of
Adverse Financial Condition; Accountant’s Letter of
Qualifications; and valuation of Securities other than those
specifically referred to in Statutes for the purpose of
complying with the National Assgociation of Insurance
Commissioner accreditation requirements.

2. The rules proposed for amendment are ag follows:

6.6.3505 DESIGNATION OF DEPEN R’ IED LI
ACCOUNTANT (1) remains the same.

(2) The insurer shall obtain a letter from the
accountant, and file a copy with the commissioner, stating
that the accountant is aware of the provisions of Title—33+
McAthe ingurance code, and the administrative rules of the
insurance department of t ins r’ t £ ici that
relate to accounting and financial matters, and affirming that
he will express his opinion on the financial statements in
terms of their conformity with the statutory accounting
practices prescribed or otherwise permitted by that
department, gpecifying such exceptions as he may believe
appropriate.

(3) remains the same.

AUTH: 33-1-313 and IMP: 33-2-1517 MCA
33-2-1517 MCA

6.6.3509 NOTIFICATION OF ADVERSE FINANCIAL CONDITION

(1) remains the same.
2) _An _independent public ag¢countan hall n be liable

in _any manner to any pergon for any statement made in
connection with ARM 6.6.3509(1) if such statement is made in good
faith in compliance with ARM 6.6.3509(1) .

(23) If the accountant, subsequent to the date of the
audited financial report filed pursuant to this rule, becomes
aware of facts which might have affected histhe report, it has
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the obligation to take such action as prescribed in Volume 1,
Section AU 561 of the Professional Standards of the AICPA.

AUTH: 33-1-313 and IMP: 33-2-1517 MCA
33-2-1517 MCA

6.6.3511 ACCOUNTANT'S LETTER QF QUALIFICATIONS

(1) through (1) (c) remain the same.

(d) That the accountant consents to the requirements of
ARM 6.6.358812 and that the accountant consents and agrees to
make available for review by the commissioner, his designee or
his appointed agent, the workpapers, as defined in ARM
6.6.350812.

(1) (e) through (1) (f) remain the same.

AUTH : 33-1-313 and IMP: 33-2-1517 MCA
33-2-1517 MCA

6.6.4001 VALUATION OF SECURITIES QTHER THAN THOSE
IFIC Y R S UTE (1) Securities and
asgets SEhef—Eh&H—EhBEe—ﬁpe€§fiea%415f956f§ed+ée—%ﬂ—%%*£453%7
must be valued in accordance with
valuatlon standarde of the NAIC published in its 19964
Accounting Practices and Procedures manual and its December
31, 19924 Valuation of Securities manual,

(2) The department hereby adopts and incorporates herein
by reference the standards adopted by the NAIC for valuation
of securities and other investments appearing in its 19964
Accounting Practices and Procedures manual and its December
31, 19924 Valuation of Securities manual. These are
nationally-recognized models for such standards. Copies of
the manuals are available for inspection at the office of the
Commissioner of Insurance, Room 270, Sam W. Mitchell Building,
Helena, Montana. Copies of the Accounting Practices and
Procedures manual and the Valuation of Securities manual may
be obtained by writing to the National Association of
Insurance Commissioners, 120 West 12th Street, Suite 1100,
Kansas City, MO 64105-1925. Persons obtaining copies of such
manuals may be required to pay the NAIC's costs of providing
such copies.

AUTH: 33-1-313 and IMP: 33-2-1517 MCA
33-2-1517 MCA

3. REASON: These rules are being proposed because of
recommendations made by the accredition team from the National
Association of Insurance Commissioners to comply with their
accreditation standards.

4. Interested persons may present their data, views, or
arguments, either orally or in writing, at the hearing.
Written data, views, or arguments may also be submitted to
Frank Coté, Deputy Commissioner of Insurance, P.O. Box 4009,
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Helena, Montana 59604, and must be received no later than
March 9, 1995.

5. The State Auditor will make reasonable
accommodations for persons with disabilities who wish to
participate at this public hearing. If you reqguest an
accommodation, please contact the State Auditor's Office no
later than 5:00 p.m.,, February 27, 1995, and advise the office
of the nature of the accommodation needed. Please contact
Frank Coté, Deputy Commissioner of Insurance, P.0O. Box 4009,
Helena, Montana 59604; telephone (406) 444-5237; toll free
dial 1 and then 800-332-6148; fax (406) 444-3497,

6. Gary L. Spaeth, P.0O. Box 4009, Helena, Montana, has
been designated to preside over and conduct the hearing.

MARK O’KEEFE, State Auditor

and Commisgioner of Insurance

By,

el

Gary ;>/§baethf7ﬁules Reviewer

Certified to the Secretary of State this 30th day of January,
1995.
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BEFORE THE BOARD OF COSMETOLOGISTS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLTC HEARING ON
amendment of a rule pertaining ) THE PROPOSED AMENDMENT
Lo fees ) OF 8.14.814 FEES - INITIAL,
)
)

RENEWAL, PENALTY AND REFUND
FEES

TO: All Interested Persons;:

1. On March 2, 1995, at 9:00 a.m., a public hearing will
be held in the conference room of the Professional and
Occupational Licensing Bureau, Lower Level, Arcade Building,
111 N. Jackson, Helena, Montana, to consider the proposed
amendment of the above-stated rule.

2. The proposed amendment will read as follows: (new
matter underlined, deleted matter interlined)

"8,14,814 FEES - INITIAL, RENEWAL, PENALTY AND REFUND
FEES (1) Student registration fees shall be 5566 10 for
initial enrollment plus $5-80 10 for each re-enrollment
following each withdrawal.

(a) and (b) will remain the same,

(2) Temporary license fee for cosmetologists shall be
$5-00 10.

(3) The cosmetology examination fee shall be $26+66 50,
plus $38-66 15 manager/operator license fee.

(4) Examination to teach shall be $100-66, plus $i5-—66
20 inastructor license fee.

(5) Reciprocal license shall be $56-06 75, plua $25-06
15 manager-operator or manicurist license fee.

(6) Duplicate license fee shall be $5-66 10.

(7) 1Initial inspection fee for all salons shall be
52506 60.

(8) Tranacripts - certification of training and
licensing shall be $36-066 20.

(9) Manager-operator and manicurist license fee shall be

{10) All salon license fees shall be 3515-66 20.

(a} All booth rental license fees shall be $15-66 20,

(11) Basaic school license fee shall be 55666 65.

(a) Manicuring school license fee shall be $58-68 65.
i i e—fee—shaltl-be

7 g

(13) through (16) will remain the same, but will be
renumbered (12) through (15).

++7+ (16} A penalty fee for late renewal shall be $25-66
50 for each year a license has lapsed in addition to the
reqular annual license fee. Any portion of a year is
considered to be a full year,

(18) will remain the same, but will be renumbered (17).

4¥5) (18) Refunds for errors in payment of fees will be
made only if in excess of $5+690.

MAR Notice No. 8-14-47 3-2/9/95
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426+ (19) Manicurists examination fee shall be $48-668 50
plus $38-90 15 license fee.

+2++ (20) FElectrology examination fee shall be $100+66
plus $36-66 15 license fee.

(22) will remain the same, but will be renumbered (21).*"

Auth: Sec. 37-1-134, 37-31-203, 37-31-323, 37-32-201,
MCA; IMP, Sec. 3%-33-38%, 37-31-302, 37-31-303, 37-31- , 37-
31-306, 37-31-3Q7, 37-31-309, 37-31-3131, 37-31-312, 37-31-
321, 37-31-322, -3-?—3—1—3—23 37-32-301, 37-32-304, 37-32-305,
37-32-306, MCAa

REASON;: The proposed amendments are necessary to set fees
commensurate with costs of adminigtering the statutory
respongibilities of the Board of Cosmetologists. The Board
last amended the fee achedule in 1987, when it lowered the
fees in order to bring the cash balance down to an acceptable
level. The cash balance is now at a level whereby, if the
fees are not adjusted, the Board will not bring in sufficient
revenue to cover the program costs. The major program costs
include personal services for two inspectors and board member
per diem; expenses relating to examinations, including
examiners, rent of facilities, and use of national written
examination; legal fees and court costs; travel for
inspectors, staff and board members; and administrative
recharges for common and fixed costs. Administrative
recharges include salary and benefits for bureau personnel,
rent, fixed costs associated with computers, office equipment,
mail distribution and audit fees.

3. Interested persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to the Board of
Cosmetologists, 111 North Jackson, P.O, Box 200513, Helena,
Montana 59620-0513, to be received no later than 5:00 p.m.,
March 9, 1995,

4. Colleen Graham, attorney, has been designated to
preside over and conduct this hearing.

BOARD OF COSMETOLOGISTS
MARY L. BROWN, CHAIRMAN

7
BY: éZ//i,A.( {7/[ /j—(LZi ,

ANNIE’M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

! -
/—’L\,' 74-/ 15\:((\7(/)

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, January 30, 1995.
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BEFORR THE BOARD OF MILK CONTROL
OF THE STATE OF MONTANA

In the matter of propossd ) NOTICE OF PROPOBED
amshdments to several rules: ) AMENDMENT

rule 0.86,.3502 as it relates to )

initial determination of quota;) NO PUBLIC HEARING
rule $.86.508 as it relates to ) CONTEKPLATED

quota adjustment; rule 8.86,511)

as it relates to pooling plan
definitions; rule 8.86.513 as
it relates to computation of
gquota and excess prices; rule
8.86.515 as it relates to
payments to pool dairymen.

-

DOCKET #22-9S

70t ALL LICKNSEES UNDER THE MONTANA MILK CONTROL ACT
(BECTION 81-23-101, MCA, AND FOLLOWING), AND ALL INTERESBTED
PERBONS

1. Oon March 11, 1995, the board of Milk Control (Board)
proposes to amend the following rules: ARM 8.86.502(1);
8.86.505(1) (¢) (iv),(v); 8.86.511(1) (i); 8.86.513(1) (a), (d),
and (f); and 8.86.515(1) (b).

2. The rule as proposed to be amended provides as
follows: (text of rule with matter to be omitted interlined
and new matter added, then underlinad)

*8,86.502 INITIAL DETERMINATION AND/OR LOSS OF QUOTA
(1) Meadow Gold and Black Hills producers shall retain
their gquota existing at the time of the adoption of these
regulations. All other initial quota for eligible producers
will be determined as set forth in subsections (2) and ¢3(4)
below.

(2)~(9) remains the same.*

AUTH: 81-23-302, MCA
IMP: 81-23-302, NCA

3. The rule as proposed to be amended provides as

followa: (text of rule with matter to be omitted interlined
and new matter addad, then underlined)
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(1)-(c) (1ii) remains the same.

(iv) determine the total pounds of gquota that has been
forfeited during the preceding twelve (12) month period
pursuant to ARM 8.86.50245)(6+(7).(8), 8.86.504(1)(g) and
8.86.505(1) (a) (iv) heraeof or for any other reason;

(v) combine the pounds determined pursuant to sections
(1)44yLc) (1i1), (iv) hereof with any pounds carried over from
the pravious year;

(vi)-(e) remains the same."

AUTH: 81-23-302, MCA
IMP:  81~23-302, NCA

4. The rule as proposed to bae amended provides as
follows: (taxt of rule with matter to be omitted interlined
and new matter added, then underlined)

L]

(1) (a)-(h) remains the same.

(i) "“utilization value" means a sum of money computed
for each pool handler with respect to the butterfat and skim
milk contained in pool milk receivad from pool dairymen and
disposed of or utilized during the month, such sum to be
computed, using the class prices thersfore and the
classification thereof, as established pursuant to ARM
8+-79-301 §,79.102, and subject to any interplant hauling,
reclassification, or other charges or credits which are
established under rules of the milk control bureau.

(J)-(k) remains the same."

AUTH: 81-23-302, MCA
IMP:  B1-23-302, NCA

5. The rule as proposed to ba amended provides as
followa: (text of rule with matter to be omitted interlined
and new matter added, then underlined)

%8.96,513 COMPUTATION OF PRICE FOR QUOTA MILK AND EXCESS

(1) remains the same.

{(a) Combine into one figure the utilization values for
all pool handlers for the month, as computed undar ARM
8.86,301 and 8+79+30+ 8,79,102 and add thereto one~half of the
remaining balance in the pool settlemant reserve.

(b)-(c) remains the same.
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(d) Subtract an amount of money equal to twelve cents
per hundredwaight of quota milk, and adjust this figure
downward (after making the computations under paragraph
‘35 (1) (s) hereof) as necessary to offset the fractional
balance resulting from rounding their quota price. The amount
s0 computed shall be deposited into the pool settlement
reserve.

(@) Resains the same.

(£) Announce to all interested persons on or before the
13th day of sach month, or the first business day thereafter,
the quota and excess prices for milk testing 3.5% butterfat as
computed pursuant to paragraphs 23-(1) (c) and {2)(}1) (e)
hareof, and a butterfat differential for quota and excess milk
as provided for producer milk under ARM 8,86.301 to adjust for
differences in butterfat content of the milk.*

AUTH: 81-23-302, MCA
IMP:  81-23-302, MCA

6. The rule as propossd to be amended provides as
follows: (text of rule with matter to be omitted interlined
and naw matter added, then underlined)

9,686,513 PAYMENTS TO POOL DAIRYMEN AND ADJUSTMENT OF

(1)-(a) remains the same.

(b) Payments must be made to each pool dairyman, or his
authorized agent, not later than 15 days after the end of the
month for the pool milk of such pool dairyman for such month.
This paysent must be at the appropriate quota and/or excess
price as adjusted for butterfat content (the rate of such
adjustment to be based on the weighted average value of
butterfat in the different classes of utilization), and
subject to deductions for partial payments under paragraph
44¥(1) (a) hereof, administrative assessments, hauling and
other deductions authorized under ARM 6+39-303{4} 8.79,102(3),
and it must be accompanied by a statement to each pool
dairyman setting forth the information regquired in ARM

8.79,102(10).
(c) Remains the same."

AUTH: 81-23-302, MCA
IMP: 81-23-302, MCA

7. Full text of these rules can be found in the
Administrative Rules of Montana as follows: rule 8.86.502,
pages 8-2556 thru 8-2557; rule 8.86.505, pages 8-2560 thru 8-
2560.1; rule 8.86.511, pages B-2562 thru 8-2563; rule
8.86.513, page 8-2565; and rule 8.86.515, pages 8-2566 thru 8-
2567.
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8. Rules 8.86.502, 8.86.505, 8.86.511, 8.86.51), and
8.86.515 are being amended on the board's own motion bascause
the reference to particular sections in other rules were not
changed when the particular section they refered to was.
Thesa changes are reflected through prior rule changes in
dockets #80-87, 98-89, 18-93, and 19+93.

9. Interested parties may submit their data, views, or
arguments concerning the proposed amendments in writing to the
Milk Control Bureau, 1520 East Sixth Avenue-Room 50, PO Box
200512, Helana, MT 59620-0512, no later than March 16, 1995.

10, If a person who is directly affacted by the proposed
amendments wishes to express his data, views and arguments
orally or in writing at a public hearing, he must make written
comments he has to the Milk Control Bureau, 1520 East 8ixth
Avenue~Room 50, PO Box 200512, Helena, MT 59620-0512. A
written request for hearing must be received no later than
March 16, 1995.

11. If the agency receives raequests for a public hesaring
on the proposed amendments from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
action; frowm the Administrative Code Committee of the
legislature; from a governmental subdivision or agency; or
from an association having not less than 25 members who will
be directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Nontana
Adminjistrative Register. Ten percent of those parsons
diractly atfected has been determined to be 18 persons based
on 176 licensed milk producers and 6 licensed Montana
distributors.

MONTANA BOARD OF MILK CONTROL
MILTON J. OLSEN, Chairman

By: (i149(:?‘J41~14.k

Andy J. Poole,’ Deputy Director
Department of Commerce

By:__. }JW A ”‘Mé/

Annie M. Bartos, Rule Reviawer
Cosmerce Chief Legal Counsal

Certified to the Secretary of State January 30, 1995.
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BEFORE THE BOARD OF HOUSING
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of rules pertaining ) OF 8.111.303 FINANCING
to financing programs, lend- ) PROGRAMS, 8.111.3056
ing institutions and income ) QUALIFIED LENDING INSTITU-
limits and loan amounts }) TIONS AND 8.111.405 INCOME

) LIMITS AND LOAN AMOUNTS

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On March 11, 1995, the Board of Housing proposes to
amend the above-entitled rules.

2. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

"8,111.303 FINANCING PRQGRAMS (1) through (2) (e) will
remain the same.

(3) No person or family qualifying for a loan under the
board's single family program may obtain more than one loan at
gwg;mg under the board's programs ?EGVh&H¥—4EMEVEfM—EhaE~a

- - s i : Yo .
tamity ’EiBF?EE? eheﬁr p!f@e&ga? fe?fderee by mere—tha .Ehtis’
(4) through (6) will remain the same."

Auth: 90-6-104, 90-6-106, 90-6-108, MCA; IMP, Sec. 90-
6-104, 90-6-106, MCA

The board is proposing this amendment to allow
additional subsequent Board of Housing loans to borrowers
relocating their principal residence within thirty statutory
miles of a prior principal residence.

"9,111.305 OQUALIFIEDP LENDING INSTITUTIONS (1) through
(2) (¢) will remain the same.

(d) a certificate of errors and omissions insurance
coverage in a minimum amount as is required by the program
documents Loy each bond issue in which the lending institution

participates Mﬂm@m@mm;uimu

(e} through (7) will remain the same. "
Auth: Sec. 90-6-104, 90-6-106, 90-6-108, MCA; IMP, Sec.
90-6-104, 90:6-106, MCA

REASON: The board is proposing this amendment to achieve

adequate security for performance by approved lenders under
the board's programs.
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"8.111.405 INCOME LIMITS AND LOAN AMOUNTS (1) The
annual income limite to be eligible for a reverse annuity
mortgage loan shall not exceed

(2) will remain the same.”
Auth: Sec. 90-6-104, 90-6-106, 90-6-507, MCA; IMP, Sec.
90-6-104, 90-5-106, 90-6-503, MCA

REASON: The Board is proposing these amendments to achieve
adequate flexibility to periodically change the maximum dollar
amount of a loan dependent upon current Federal poverty
guidelines.

3, Interested persons may submit their data, views or
arguments concerning the proposed amendments in writing to the
Board of Housing, 2001 11th Avenue, P.0O. Box 200528, Helena,
Montana 59620-0528, to be received no later than 5:00 p.m.,
March 9, 1995.

4. If a person who is directly affected by the proposed
amendments wishes to pregent hig data, views or arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit the request along with any
comments he has to the Board of Housing, 2001 11th Avenue,
P.0O. Box 200528, Helena, Montana 5%620-0528, to be received no
later than 5:00 p.m., March 9, 1955.

5. 1If the Board receives requests for a public hearing
on the proposed amendment from either 10 percent or 25,
whichever is less, of those persons who are directly affected
by the proposed amendment, from the Administrative Code
Committee of the legislature, from a governmental agency or
subdivision or from an association having no less than 25
members who will be directly affected, a hearing will be held
at a later date. Notice of the hearing will be published in
the Montana Administrative Register.

BOARD OF HOUSING
BOB THOMAS, CHAIRMAN

[l Gk

ANNIE;M BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

Q’?a Vi(/

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, January 30, 1995.
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING
FOR PROPOSED AMENDMENT
OF RULES

In" the matter of the amendment of
rules 16.20.401 & 16,20.407
modifying and updating minimum
requirements for public sewage
systems.

— e —

(Water Quality)
To: All Interested Persons

1. On March 24, 1995, at 8:00 a.m., the board will hold a
public hearing in Room €209 of the Cogswell Building, 1400
Broadway, Helena, Montana, to consider the amendment of the
above-captioned rules.

2. The rules, as proposed to be amended, appear as follows
(new material is underlined; material to be deleted is
interlined):

16.20,401  PLANS FOR _PUBLIC WATER SUPPLY OR WASTEWATER
SYSTEM (1)-(3) Remain the same.

(4) Before commencing the construction, alteration or
extension of a public water supply system or wastewater system,
the applicant shall submit a design report along with the
necessary plans and specifications for the system to the de-
partment or a delegated division of local government for its
review and written approval. Two sets of plans and specifica-
tions are needed for final approval. Approval by the department
or a delegated division of local government is contingent upon
construction and operation of the public water supply or
wastewater system consistent with the approved design report,
plans, and specifications. Failure of the system to operate
according to the approved plans and specifications or the
department’s conditions of approval is an alteration that
reguires resubmittal of a design report, plans, and specifi-
cations for department approval.

(a)~(b) Remain the same.

(c) The design report, plans and specifications for all
wastewater systems, except non-community sewage systems and other
public subsurface sewage treatment systems, must be prepared and
designed by a professional engineer in accordance with the format
and criteria set forth in the-Great-bakes-Upper Mississippi River
Board—ef -Gtate—Sanitary—BRgineers—Reeconmended—Gtandardo—for

e—Fen—6tate—Gtandards;—1978

sewage—Works,—aloo—known—as—th
edition—publiched—bythe-Health—Edueation bervieer—Inor-Pi 0O
Bex—Ha6,—Altbany;—New—York—12224 department circular WQBR-2,
"Montana Department of Health and Environmental Sciences Design
Standards for Wastewater Facjilities," 1995 edition. The design
report, plans and specifications for a wastewater system must
also be designed to protect public health and ensure compliance
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with the Montana Water Quality Act, Title 75, chapter 5, MCA, and
rules adopted under the act, including ARM Title 16, chapter 20,
subchapter 7.

(d)-(g) Remain the same.

(5)-(11) Remain the same.

(12) (a) The department hereby adopts and incorporates by
reference the following publications:

(1) Remains the same.

(ii) Phe-Great Lakes—Upper Mingissippi River Beard-of Gtate
fanitary Engincera, Recommended Standards--forGewage Worke,—1979
editien;—alsetknewna
the Health—Bdueatien-Servi
¥ork,- 13224 department circular WOB-2, 1995 editjon, which sets
forth the requirements for the design and preparation of plans
and specifications for sewage works.

(iii)-(v) Remains the same.

(b) A copy of any of the documents adopted under (a) above
may be obtained from the Water Quality Bureaun \'2 B
Department of Health and Environmental Sciences, Capitol Station,
Box_ 200901, Helena, Montana 59620-0901.

AUTH: 75-6-103, MCA; IMP: 75-6-103, 75-6-112, 75-6~121, MCA

16,20.407_ _FEES (1) Remains the same.

(2) Fees for review of plans and specifications are based
on {a)-(f) and (3) below. The total fee for the review of a set
of plans and specifications is the sum of the fees for the appli-
cable parts or sub-parts listed in these citations. Approval
will not be given until fees calculated under this rule have been
received by the department.

(a) Remains the same.

(b) The fee schedule for designs requiring review for
compliance with R
editieon department circular WOB-2, 1995 edjtion, is set forth in
Schedule II, as follows:

SCHEDULE II
Chapter 10 Engineering reports and facility plansg,
engineering reports._(minor) .-,........;;...-....ﬁ 15
comprehensive facility plan (major),...ss.ees..:,$ 500
Chapter 26-Gewer—eellecetion—system 30 Deslqgfcf sewers

< 1320 lineal feet with standard spec.......5 60
< 1320 lineal feet without standard spec....$ 225
> 1320 lineal feet with standard spec.......$ 100
> 1320 lineal feet without standard spec....$ 275
Sewer extension certified checklist.........$ 25
Chapter 30 40 Sewage pumping station
100 gpMm OF 1@S8S..viistensernnsssssnseranssscd 250
greater than 100 gpM.......veeuerssec-erevs:S 500
Chapter 58 60 Screening grit removal.............$ 500
Chapter 66 70 Settling.......ceviieneernnsssc--..9 400
Chapter 76 80 Sludge handling............vuesv...$ BOO
' Chapter 86 90 Biological treatment...............$1200
non-agrated treatment ponds. . ....sc-0ser...$ 400
aerated treatment pondsS........p000cc00s....5 700
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Chapter 90 100 Disinfection...............c...... $ 250
€hapter—100-—Wastewater-treatment-ponds-{lageons)
pop-aerated s e e T T
aerdted i i
Appendices A, B, C & D (per desidn). ... s0:u... 5350

(c)-(f) Remain the same.
(3)-(5) Remain the same.
AUTH: 75-6~108, MCA; IMP: 75-6-108, MCA

3. The board is proposing these amendments to the rules in
order to implement and update variocus requirements for public
sewade systems authorized through rulemaking required under 75-6-
108, MCA. The update is accomplished by adoption of a new
Pepartment Circular, WOB-2. This circular replaces the 1978 Ten
States Standards. The update is necessary in order to most
adequately protect public health by incorporating the most up-to-
date engineering standards for sewage systems and to address
problems peculiar to Montana. A review fee is also proposed for
plans and specifications associated with engineering reports
developed for public sewage systems commensurate with the use of
department resources in conducting the review. Finally, a $350
fee is specified for review of plans and specifications for
public sewage system components identified in appendices to
Circular WQB-2. These additions are necessary to provide the
department full reimbursement for its costs of reviewing public
sewage systems as required by 75-6-108, MCA.

4, A copy of Circular WQB-2 may be obtained by contacting
the Water Quality Division, Montana Department of Health and
Environmental Sciences, Cogswell Building, P.0. Box 200901,
Helena, MT 59620-0901 [ (406)444-2406].

5. Interested persons may submit their data, views, or
arguments concerning the proposed amendments, either orally or in
writing, at the hearing. Written data, views, or arguments may
also be submitted to Yolanda Fitzsimmons, Department of Health
and Environmental Sciences, Cogswell Building, P.0O. Box 200901,
Helena, Montana 59620-0901, no later than the close of hearing on
March 24, 1995,

6. Will Hutchison has been designated to preside over and
conduct the hearing,

RAYMOND W. GUSTAFSON, Chairman

BOARD OF HEALTH AND
ENVIRDNMLNTAL bC P¥9E§/

f: g: -
ROBERT Jv/ﬁ Director

Certified to the Secretary of State January 30, 1995 .

Reviewed by:

£1eanor Par¥er, [DHES Aiidfgg;
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the adoption of }  NOTICE OF PUBLIC HEARING
new rule I adding T classification ) FOR PROPOSED ADOPTION
to surface water guality standards ) OF NEW RULE I

(Water Quality)
To: All Interested Persons

1. on March 24, 1995, at 8:30 a.m., the board will hold
a public hearing in Room (209 of the Cogswell Building, 1400
Broadway, Helena, Montana, to consider the adoption of the
above~captioned rule,

2. The new rule appears as follows:

RULE I T CLASSIFICATION (1) The goal of the state of
Montana is to have these waters fully support the followinhg
uses: drinking, culinary, and food processing purposes after
conventional treatment; bathing, swimming, and recreation;
growth and propagation of fishes and associated aguatic life,
waterfowl, and furbearers; and agricultural and industrial
water supply. The board may on its own, upon recommendation of
the department, or upon a petition for rulemaking submitted by
a person, place waters in this classification in those instanc-
es where the water body or segment is clearly not supporting
its designated uses and available evidence indicates that the
water quality limiting factors cannot be corrected within 4
years through the imposition of conditions or limitations in
discharge permits.

(2) Before temporary water gquality standards are estab-
lished for a particular water body or segment, a support docu-
ment and implementation plan must be prepared by the department
or petitioner, as applicable, for use by the board in determin-
ing whether to adopt a proposed temporary water quality stan-
dard.

{(3) If a person petitions for rulemaking, the petition
must specifically describe the affected state water, the exist-
ing ambient water guality for the parameter or parameters at
issue, the water quality standard or standards affected, and
the temporary modifications sought. Within 180 days after the
board grants a petition to initiate rulemaking, the petitioner
shall prepare and submit to the board and department a proposed
support document and implementation plan that sets forth:

(a) information demonstrating that the water body or
segment was originally misclassified, as required by 75-5-302,
MCA;

(b) the water quality limiting factors affecting the
water body or segment;

(c¢) the existing beneficial uses and the beneficial uses
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deemed attainable in the absence of water quality limiting
factors;

(d) an implementation plan to eliminate the water guality
limiting factors to the extent deemed achievable; and

(e) a schedule for implementing the plan that ensures
that the water quality standards are met as soon as reasonably
practicable.

(4) Upon the board’s adoption of a temporary water quali-
ty standard, the department will ensure that conditions and
limitations designed to achieve compliance with the plan are
established in appropriate discharge permits.

(5) In no event may placing waters in this classification
result in adverse impacts to existing beneficial uses or may
waters be in this classification for a period longer than 20
years.,

(6) The board shall review waters in this classification
at least every 3 years at a public hearing where notice and an
opportunity for comment have been provided. The board may
reclassify any waters in this classification based on informa-
tion submitted at the time of its review.

(7) The board shall remove waters from this classifica-
tion if:

(a) values for the factors limiting attainment of the
goals of this classification improve to conditions equal to or
better than the original water guality standard for the water;
or

(b) the plan in support of the T classification is not
being adequately implemented.

(8) If the state water is removed from this classifica-
tion because the plan is not being adequately implemented, a
person may re-request a T classification by submitting a peti-
tion for rulemaking and a plan that meets the requirements of
(3) above. However, the board may not so reclassify a state
water for a period that would extend the T «clagsification
beyond 20 years from the date of the board’s adoption of the
initial reclassification for the state water.

(9) No person may violate the following specific water
guality standards for waters classified T:

(a) During periods when the daily maximum water tempera-
ture is greater than 60°F, the geometric mean number of organ-
isms in the fecal coliform group must not exceed 200 per 100
milliliters, nor are 10% of the total samples during any 30-day
period to exceed 400 fecal coliforms per 100 milliliters.

(b) Dissolved oxygen concentration must not be reduced
below 3.0 milligrams per liter.

(c) Hydrogen ion concentration must be maintained within
the range of 6.5 to 9.5.

(d) No increase from naturally occurring turbidity is al-
lowed which will or is likely to create a nuisance or render
the waters harmful, detrimental, or injurious to pubtic health,
recreation, safety, welfare, livestock, wild animals, birds,
fish, or other wildlife.

(e) No increase from naturally occurring temperature is
allowed which will or is likely to create a nuisance or render
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the waters harmful, detrimental, or injurious to public¢ health,
recreation, safety, welfare, livestock, wild animals, birds,
fish, or other wildlife,

(f) No increases above naturally occurring concentrations
of sediment and settleable solids, oils, or floating solids are
allowed which will or are likely to create a nuisance or render
the waters harmful, detrimental, or injurious to public health,
recreation, safety, welfare, livestock, wild animals, birds,
fish, or other wildlife.

(g) No increase from naturally occurring true color is
allowed which will or is likely to c¢reate a nuisance or render
the waters harmful, detrimental, or injurious to public health,
recreation, safety, welfare, livestock, wild animals, birds,
fish, or other wildlife.

(h) (i) No discharges of toxic, carcinogenic, or harmful
parameters may commence or continue which lower or are likely
to lower the overall water quality of these waters.

(ii) Beneficial uses are considered supported when the
concentrations of toxic, carcinogenic, or harmful parameters in
these waters do not exceed the applicable standards specified
in department circular WQB-7 when stream flows equal or exceed
the flows specified in ARM 16,20.631(4) or, alternatively, for
aquatic life when site-specific criteria are developed using
the procedures given in the Water Quality Standards Handbook
(US EPA, Dec. 1994), and provided that other routes of exposure
to toxic parameters by aquatic life are addressed. The crite-~
ria so developed shall be used as water quality standards for
the affected waters and as the basis for permit limits instead
of the applicable standards in department circular WQB-7.

(10) The board hereby adopts and incorporates by refer-
ence the following:

(a) Department circular WQB-7, entitled "Montana Numeric
Water Quality Standards" (1994 edition), which establishes
standards for toxic, carcinogenic, bioconcentrating, and harm-
ful parameters in water; and

(b) The Water Quality Standards Handbook (US EPA, Dec.
1994).

(c) Copies of this material are available at the Water
Quality Division, Department of Health and Environmental Scien-
ces, Cogswell Building, PO Box 200901, Helena, MT 59620-0901.
AUTH: 75-5-201, 75-5-301, MCA; IMP: 75-5-301, MCA

3. The board is proposing the adoption of the rule in
order to provide a classification of waters designed to require
the improvement of impacted waters that are not supporting
their designated uses. This rule is '‘being proposed in response
to a petition for a rulemaking submitted by Crown Butte Mines,
Inc. The rule is necessary to provide a classification in
which improvements in water quality may be achieved by the
imposition of permit conditions and limitations designed to
achieve those improvements.

4. Interested persons may submit their data, views, or
arguments concerning the proposed adoption, either orally or in
writing, at the hearing. Written data, views, or arguments may
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also be submitted to Yolanda Fitzsimmons, Department of Health
and Environmental Sciences, Cogswell Building, PO Box 200901
Helena, MT 59620-0901, no later than March 24, 1995.

5. Will Hutchison has been designated to preside over
and conduct the hearing.

RAYMOND W. GUSTAFSON, Chairman
BOARD OF HEALTH AND
ENVIRONMENTAL SCIENCES

/ ] //
by Eﬁﬁz/ L
OBERT J. 80N, Director

Certified to the Secretary of State January 30, 1995 .

Reviewed by:

eanor PafkerY DHES Attorney
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

NOTICE OF PROPOSED
AMENDMENT OF RULE

In the matter of the amendment of )

rule 16.14.540 amending financial )

assurance requirements for class 1I)

landfills. ) NO PUBLIC HEARING
)

CONTEMPLATED
(Solid Waste)
To: All Interested Persons

1. on March 13, 1995, the department proposes to
amend ARM 16.14.540 concerning financial assurance requirements
for Class II landfills.

2, The rule, as proposed to be amended, appears as follows
(new material is underlined; material to be deleted is
interlined):

16,.14.540 FINANCIAL ASSURANCE REQUIREMENTS FOR CLASS II
LANDFILLS (1)(a) Remains the same,

(b) The requlrements of thxs rule are effective April 9,
1996 1995, —exeept—for—unit
16+ Hrsoe( 16 —whieh -must-ecomply by—Oetober 91095,

(2)-(4) Remain the same.

(5) The mechanisms used to demonstrate financial assurance
under this rule must ensure that the funds necessary to meet the
costs of closure, post-closure care, and corrective action for
known releases will be available whenever they are needed.
oOowners and operators must choose from the options specified in
(a)-(g) below.

(a)-(b) Remain the same.

(c) (1) An owner or operator may satisfy the requirements of
this section by obtaining an irrevocable standby letter of credit
which conforms to the requirements of this paragraph. The letter
of credit must be effective before the initial receipt of waste
or before the effective date of this section, {April—9—1994
whichever is later, in the case of closure and post-closure care,
or no later than 120 days after the corrective action remedy has
been selected in accordance with the requirements of ARM
16.14.708. The owner or operator must supply the department with
a copy of the letter of credit and place a copy of the letter of
credit in the operating record. The issuing institution must be
an entity which has the authority to issue letters of credit and
whose letter-of-credit operations are regulated and examined by
a federal or state agency.

(i1)-(iv) Remain the same.

(d)-(h) Remain the same.

AUTH: 75-10-204, MCA; IMP: 75-10-204, MCA
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3. The department is proposing these amendments to the
rule in order to conform to the proposed delay in implementation
of the equivalent federal rule on financial assurance. The rule
was originally written to meet federal requirements concerning
landfill financial assurances, but EPA has subsequently decided
to delay implementation of the federal rules on the subject while
it considers revising them. If the department did not amend ARM
16.14.540 as proposed, Class II landfills would be forced to
meet, by April 9, 1995, requirements that may thereafter be
changed, thereby unnecessarily burdening them. The amendment is
necessary to prevent that eventuality.

4, Interested persons may submit their written data,
views, or arguments concerning this amendment to Frank P,
Crowley, Department of Health and Environmental Sciences, Cogs-
well Building, PO Box 200901, Helena, MT 59620-0901, no later
than March 10, 1995.

5. If a party who is directly affected by the proposed
amendments wishes to express his data, views, and arguments oral-
ly or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to Frank P. Crowley, Department of Health
and Environmental Sciences, Cogswell Building, PO Box 200901
Helena, MT %9620-0901, no later than March 10, 1995,

6. If the department receives requests for a public
hearing on the proposed amendments, from
either 10% or 25, whichever is less, of the persons who are
directly affected by the proposed amendments; from the Ad-
ministrative Code Committee of the legislature; from a govern-
mental subdivision or agency; or from an association having not
fewer than 25 members who will be directly affected, a hearing
will be held at a later date. Notice of the hearing will be
published in the Montana Administrative Register. Ten percent of
those persons directly affected has been determined to be three
(3), based on the number of licensed landfills in Montana.

: 1‘2@ S

N, Director

Certified to the Secretary of State _January 30, 1995 .

Reviewed by:

SR A

Eleanor Parkdr, DHES Attorney
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
amendment of rules related to ) PROPOSED AMENDMENT OF ARM

requirements for employers ) 24.29.702A; 24.29.702B;

that self-insure for workers’ ) 24.29.702C; 24.29.702D;

compensation purposes ) 24.29.702E; 24.29.702F; AND
) 24.29.702J

TO ALL INTERESTED PERSONS:

1. On March 3, 1995, at 10:00 a.m., a public hearing will
be held in the first floor conference room at the Walt Sullivan
Building (Dept. of Labor Building), 1327 Lockey Street, Helena,
Montana, to consider the amendment of rules related to employers
that self-insure for workers’ compensation purposes.

The Department of Labor and Industry will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing. If you reguest an accommo-
dation, contact the Department by not later than 5:00 p.m.,
February 27, 1995, to advise us of the nature of the

accommodation that you need. Please contact the Employment
Relations Division, Attn: Ms. Linda Wilson, P.O. Box 8011,
Helena, MT 59604-8011; telephone (406) 444-6531; TDD

(406) 444-5549; fax (406) 444-4140. Persons with disabilities
who need an alternative accessible format of this document in
order to participate in this rule-making process should contact
Ms. Wilson.

2. The Department of Labor and Industry proposes to amend
the rules as follows: (new matter underlined, deleted matter
interlined)

24.29.702 SOLVENCY D I (1)  Proof of
solvency and financial ability to pay compensation, benefits and
liabilities is required. Employera or groups of employers
electing to be self-insured muet shall demonstrate financial
etabidtey ability to pay compepsation, benefjits and all
liabilities which are likely to be incyrred under the Workers'’

Compengation_and Occupat:ional Djweage Acts by providing audited
financial statements, evijdence of excesg jnsuyance, and  a
gecurity depogit (if requjred), that upon analysis indicatesg
gufficient security, as determined by the éivisitern department,
if that decision jis concurred jin by the Mopntana gelf-insurers
quaranty fund, to protect the interests of injured workers.

to—-the—following—faetore t . wi al

financ¢jal information Qrov1ded bx the employg or qr QQ of
employers. The analysis will include yeview and consideration
of financial ratios related to the financial goundness of the
employer or group of employers. The ratiog reviewed typically
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include, but are not peceggarily limited to:
quick ratior;

current ratio+;

current liabilities to net worthy;
current liabilities to inventory+j;
total liabilities to net worthsp

fixed assets to net worth+;

collection period+;

inventory turnovery.

assets to salesy;

sales to net working capitaly;
accounts payable to salesyp

return on sales+p

return on assets4;

return on net worths;

contingent liabilities+;

comparison to industry standards+; and
income from ongoing operations and corporate bond

EEREEFFEERERREREER

rating.
{3) ividu em cti -1 a
does not have audit tat t d ugi
racti ma subgtitute vie i or
audited inancial st men i
increased securit Q81

(4) Only an employer or group of employers meeting
financial standards acceptable to the divieien department, 3if
that decision is goncurred in by the Montapa self-insurers
guaranty fund, shalt may be granted permission to be bound as a
plan no. 1 self-insurer.

AUTH: 39-71-203 MCA

IMP: 39-71-403 and 39-71-2101 to 39-71-2109 MCA

24,2 CUR (1) Security must be
deposited w1th the d&v*e*ea department by the employer Oor group
of employers on order of the division
de i is ¢ d t -i

fund under gﬂx_gi the follow1ng cond1t10ns~
) n =

+b)> The employer or group of employers no longer has the
solvency or ability to pay compensation, benefits, and
liabilities as determined under standards applied in ARM
24.29.702A.

(eb) The employer or group of employers does not have
sufficient securities on depogsit with the divieien departmept
under section 39-71-2107, MCA, to meet current liabilities, in
addition to all other liabilities,

{c) The employer _is_ substituting reviewed financial
statements for audited financial statements,
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{2) he 083 irement may be waived in whole or i
d m i jgion is concurred in by the
a -in e a un nly for those individual
1 th rovi lear and
vingi vi 1 am of the deposit is not
i vid 1 tection and guaranty of
j jabiljties. Th viden must
d iteri A4 bilj to pa et fort

in ARM 24.29.702A,
AUTH: 39-71-203 MCA
IMP:  39-71-403, 39-7}1-2105, 39-71-2106 and 39-71-2107 MCA

-7 Y DEP T--AMQUNTS REQUIRE
(1) When aecurlty is required under ARM 24.29.702B, the
i security must be deposited 4n

+e}-—Under-ARM—34+20-3023B- 1 te)—the—amount-shall-be in an
amount which, 1n the divieisente judgment gf the gegargment, if
a igi u in th onta self-insurers
f , provides reasonable protection and guaranty of
the payment of outstanding liabilities.
a convincin evidence
it 8 be mor rle
-71- 1 MC. th mount of
vi b ~71-2106(1) (a
MCA.

AUTH: 39-71-203 MCA
IMP: 39-71-403, 39-71-2106 and 39-71-2107 MCA

7 -- (1)

o ra - When a
gurety bond is weeuired a urity deposit, the
following criteria ehald apply:

(a) The diwimien department shall accept a surety bond
only from companies certified by the United States Department of
Treasury as "Companies Holding Certificates of Authority as
Acceptable Sureties on Federal Bonds and as Acceptable
Reinsuring Companles : i

;tegiEE!! ")‘*Ei‘ 5 FE‘IE; 3 IlE , ’ j !
A list of companies 80 gualifjed is available from the Biwisien
e5—NefkefeL—GempeneaG*en——5—Geueh—£ase—ehaﬂee—Ga}ehTﬁHe&eﬁa—

Meaﬁaaar—ﬁééei d d industr mployment
i iy 1 Mont 604-8011,
and the Superintendent of Documents, United States Government
Printing Office, Washington, D.C., 20402. Surety must specify
agreement to provide a claims guarantee payment bond.
(b} A bond replaced with another surety bond must be in
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identical form, be of the same coverage amount and contain
inclusive dates of surety coverage. The diwisien department
must be advised immediately of such a change.

(c) Surety bonds shail mugt name the Montana divinion—of
workersl—ccompensat-ion art t_of indu as
obligee and be held by the divieien ggg g ment . Upon
discontinuance of gelf-insured status for any reason, the
éivieion degpartment shall hold surety bonds of that employer as
reserves for all outstanding workers' compensation liabilities.
The divieion department shall retain surety bonds until it is
satisfied that all liabilities have been met or are properly
reserved. In the event liabilities have not been met, the
divigien de epartment shall disburse the proceeds of such surety
bonds to the maximum extent posaible to workers' compensation
claimants and providers.

(d} The bond must include a statement that the bonding
company is required to give thixey 430+ days notice of its
intent to terminate future liability to both the principal and
the divigieon department. However, the bonding company shall
not be relieved of liability for injuries occurring prior to the
date of termination.

(e) A surety bond shkall mugt be issued on the form
prescribed by the édévipien department i 3

AUTH: Sec, 39-71-203 MCA

IMP: Sec. 39-71-403, 39-71-2106 and 39-71-2107 MCA
24.29 T02E EXCESS INSURANCE (1) Specific excess and

aggregate excess insurance shall-be ig required of all employers

and groups of employers electing coverage under plan no. 1 as a

proof of financial ability to pay compensation benefits and

other liabilities. Aggregate excegs insurance will be required

of all employers or groupsa of employera but may be walved by the
d b

tm t cigio
Montana s u ant u
Hhﬁ—-ﬁfe¥ide——BHbBEaﬁE§¥e if ¢ i d convin
evidence that the pOlle is not needed Thias evidence shaldt
conpider mupt take into account diversification of risk, type of

industry, financial resources, self-insured retention levels,
policy limits of the specific excess policy, safety program,
loss experience and other appropriate factors as determined
relevant by the divieien department. The contract or policy of
specific excess insurance and aggregate excess insurance shall
must comply with all of the following:

(a) It is ismsued by a carrier licensed in the United
States with a Best’'s Rating of A+, A, or B+. Excess coverage
issued by a carvier not rated by Best’'s will be considered for
approval in the discretion of the diwision department, if that

MAR Notice No. 24-29-65 3-2/9/95



-181-

i on j t ana 1f-ingurer uarant
fund.

(b) It is not cancelable or nonrenewable unless written
notice by registered or certified mail is given to the other
party to the policy and to the divisiern department not less than
thirty 430} days before termination by the party desiring to
cancel or not renew the policy.

{¢) Any contract or policy containing a commutation clause
shald mugt provide that any commutation effected thereunder
ohall muat not relieve the underwriter or underwriters of
further liability in respect to claims and expenses unknown at
the time of such commutation or in regard to any claim
apparently closed at the time of initial commutation which is
subsequently reopened by or through a competent authority., If
the underwriter proposes to settle a liability for future
payments payable as compensation for accidents or occupational
diseases occurring during the term of the policy by the payment
of a lump sum to the employer or group of employers to be fixed
as provided in the commutation clause of the policy, then not
less than &hirey 430+ days prior notice to such commutation
shald mugt be given by the underwriter(s) or its (their) agent
by registered or certified mail to the diwieion department. If
any commutation is effected, the diwisien department shall have
the right to direct such sum be placed in trust for the benefit
of the injured employee(s) entitled to such future payments of
compensation.

(d) If an employer or group of employers becomes insolvent
and is unable to make benefit payments, the excess carrier shall
make such payments to claimants as would have been made by the
excess carrier to the employer, after it has been determined the
retention level has been reached on the excess contract, as
directed by the diwisien department.

(e) All of the following ekalt¥ mugt be applied toward the
reaching of retention level in the excess insurance contract:

(1) payments made by the employer or group of employers;

(ii) payments due and owing to claimant by the employer or
group of employers; and

(iii) payments made on behalf of the employer or group of
employers by from any suretylbondunder—a-bond gecurjty required
by the diwimien department er—defined—in-ARM—24-—25-702€.

(f) Copies of the certificates and pollcles of the
specific excess insurance and aggregate excess insurance shall
mugt, be filed with the diwisien department for a determination
that such policy fully complies with the provisions of the
Workers’ Compensation and Occupational Disease Acts and these
rules.

AUTH: Sec. 39-71-203 MCA
IMP: Sec, 39-71-403, 39-71-2101, 39-71-2102 and 39-71-2103 MCA

24.29.70 ELECTION--INDIVIDUAL EMPLOYERS (1) An
individual employer initially electing to be bound as a self-
ingurer must provide the following:

(a) a completed application on forms provided by the
divisien department;
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{b) audited financial statements for the last &we 24
years, Qr er tha av ate

repared as mal bu c m itut iewed
financial statementg if the emplover furnishes an increased
gecuyity deposit;

(c) proof that it has been in business for a period of not
less than £ive £5) years; however,

(i) an employer in business less than f£iwe {5} years may
be considered if its 1liability is guaranteed by a parent
corporation which has been in business for a period of not less
than £ive <45} years;

(ii) an employer whose liability is guaranteed by a parent
corporation must provide a corporate resolution and an agreement
of assumption and guarantee of workers' compensation liabilities
on forms prescrlbed by the diwisien department ae—eset—forth—in

(d} evidence that it has obtained an insurance policy of
specific excess and aggregate excess insurance with policy
limits, nature of coverage and retention amounts acceptable to

the diviston egartment, if that decigion ig ¢oncurred in by the
Montana f-i an und, as requ1red in ARM

24 .29.702E.

i Evidence must include the administrator’'s
approved specific and aggregate self insured retention and
maximum policy limits;

(e) through (h) Remain the same.

(i) e—sureeybord security, in an amount as required in
ARM 24 .29.702C;

(i) Remains the same.

(k) evidence that internal policies and procedures are
satisfactory to administer a self-insured program- ; apnd

v m ic
th nt i L
AUTH: 39-71-203 MCA
IMP: 39-71-403, 39-71-2101, 39-71-2102, and 39-71-2103 MCA
24.29.702J RENEWAL- - INDIVIDUAL EMPLOYERS (1) An

individual employer renewing an election to be bound as a self-
insurer under plan no. 1 must provide the following:

(a) Remains the same.

(b} its latest year’'s audited financial statement, or. an

e oyer that do not hav udited t £
mal busi tice a u i i

stateme i e i

deposit ;

(¢) and (d) Remain the same.

{e) an employer whose liability is guaranteed by a parent
corporation must provide a corporate resolution and an agreement
of assumption and guarantee of workers’ compensatlon 11ab111t1es
on forms prescrlbed by the diwisiten department

(f) a loss run and summary for the preceding year and, on
forms provided by the diwieien department, its number of open
claims, the amounts paid to date on open claims and its
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estimated compensation and medical liabilities;

(g) a statement indicating whether or not estimated
compensation and medical liabilities are included in the
employer’s balance sheet— ; and

(h) for a private emplover, proof of contipuing membership
in the Montana self-ipsurers guaranty fund.

AUTH: '39=71-203 MCA IMP: 39-71-403, and 39-71-2104 MCA

REASON: There is reasonable necessity to amend these rules
because there has been a request for the substantive amendments
by c¢ertain Montana employers who would otherwise qualify as
self-insurers, but do not, as a part of their regular business
operations, have audited financial statements prepared. The
request has been joined by the Montana Self-Insurers Association
and the Montana Self-Insurers Guaranty Fund, There 1is
reasonable necessity for the technical changes in the rules to
update terminology, reflect the role of the Montana Self-
Insurers Guaranty Fund that was added as part of Ch. 150, L. of
1993, and update the citation of implementing authority.

3. Interested persons may present their data, views, or
arguments, either orally or in writing, at the hearing. Written
data, views or arguments may also be submitted to:

Dennig Zeiler, Bureau Chief
Workers' Compensation Regulations Bureau
Employment Relations Division
Department of Labor and Industry
P.O. Box 8011
Helena, Montana 59604-8011
and must be received by no later than 5:00 p.m., March 10, 1995.

4. The Department proposes to make these amendments
effective May 1, 1995. The Department reserves the right to
adopt only portions of these proposed amendments, or to adopt
some or all of the amendments at a later date,

5. The Hearing Bureau of the Legal/Centralized Services
Division of the Department has been designated to preside over
and conduct the hearing.

Laurie Ekanger, Commissioner
DEPARTMENT OF LABOR & INDUSTRY

-

e DA ATl oy o

David A. Scott David A. Scott, Chief Counsel
Rule Reviewer DEPARTMENT OF LABOR & INDUSTRY

Certified to the Secretary of State: January 30, 1995.
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
amendment and repeal of rules ) PROPOSED AMENDMENT OF
related to occupational safety) ARM 24,30.102 AND PROPOSED
and health standards for ) REPEAL OF ARM 24.30.103
public sector employment )

TO ALL INTERESTED PERSONS:

1. On March 10, 1995, at 10:00 a.m., a public hearing
will be held in the auditorium of the Social and Rehabilitation
Servicesg building (north entrance), 111 North Sanders, Helena,
Montana, to consider the amendment of ARM 24.30.102, related to
safety and health rules applicable to public¢ sector employment,
the repeal of ARM 24.30.103, regarding the same topics, and to
generally incorporate by reference the current version of
federal health and safety requlations in ARM 24.30.102.

The Department of Labor and Industry will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing. If you request an accommo-
dation, contact the Department by not later than 5:00 p.m.,
March 6, 1995, to advise us of the nature of the accommodation
that you need. Please contact the Employment Relations Divi-
sion, Safety Bureau, Attn: Mr. Dave Folsom, P.O. Box 1728,
Helena, MT £59624-1728; telephone (406) 444-6418; TDD
(406) 444-5549; fax (406) 444-4140. Persons with disabilities
who need an alternative accessible format of this document in
order to participate in this rule-making process should contact
Mr. Folsom.

2. The Department of Labor and Industry proposes to amend
the rule as follows: (new matter underlined, deleted matter
interlined)

4.30.102 C 10!
INDUGTRY P CTO] (1)

seeper Section 50-71-311 MCA, of the Mont ana Safety Act
provides that the department of labor and industry may adopt,
amend, repeal and enforce rules for the prevention of accidents
to be known as "safety codes' in every employment and place of
employment, including the repair and maintenance of such places
of employment to render them safe. The federal Occupational
Safety and Health Act of 1970 does not include safety standards
coverage for employees of this state or political subdivisions
of this state @hefeéefer—ilc is the 1ntent of

this rule that publlc sector employees of thls state and
political subdivisions of this state shall be protected to the

greatest extent possaible by the same safety standards for
employments covered by the federal Occupatlonal safety and
Health Act of 1970. The department is therefore adopting by
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reference certain occupational safety and health standards,
adopted by the United States Secretary of Labor under the
Occupational Safety and Health Act of 1970 whteh—afeméeﬂﬁé—iﬂ
Ehe—federal regiater—ag—indieated-below.

department has determlned, w1th the assent of the secretary of
state, that publication of the rules would be unduly cumbersome
and expensive. Copieg of the Fhe rules inprinted form adopted

are available and eepies may be obtained at cost
from the Montana Department of Labor and Industry, P.0O. Box
1728, Helena, Montana 59624, or the Superintendent of Documents,
United States Government Printing Office, 941 North Capitol
Street, Washington, D.C. 20401.

(2) 315302 Pefinitiens~ As used in the ruleg adopted by
;g;g;gngg in subsection (3} below, unless the context clearly
requires Otherwme,...mu_u&_mg_mumwém

(a) "Act" means the Montana Safety Act (sections 50-71-101
through 50-71-334 MCA}.

(b) "Assistant secretary of labor" or "secretary" means
the commissioner of the Montana department of labor and
industry.

(c) "“Employee" or "public sector employee" means every
person in this state, including a contractor other than an
independent contractor, who is in the service of am a public
gector employer, as defined abkewve below, under any appointment
or contract of hire, expressed or implied, oral or written.

(d) “"Employer" or  "publjc sector employer" means this
state and each county, city and county, city school district,
irrigation district, all other districts eptablished by law and
all public corporations and quasi public corporations and public
agencies therein who have any person in service under any
appointment or contract of hire, expressed or implied, oral or
written,

(3) 15163 —hdeption by referencer The department of
labor and industry hereby adopts underseetion—50—431-331—-MCA- a
safety code for every place of employment conducted by am a
public sector employer as—defined-in—esubscetion {2} abeve. This
safety code iev—adepted adopts by reference e the fgllowing
occupational safety and health standards found in the Code of
Federal Regulations, TPitle 29 Part 1930—as—eof -July—3—31950-

QeeupaE&ena}—6&£e%ymaﬂd—ﬂea%t+h%e£—e£—+949 ___gj__mﬁx__4_;éggﬁ

1bl r v ion CFR 1910.146 appendi example
1 ar as nda rovisiong that are a 1icab1e to all
confined spaces; and

{c) Title 29, Part 1926.

(4) All sections adopted abeve by reference are binding on
every public segtor employer as—defined—in—subsection {d—above

even though the sections are not separately printed in a
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separate state pamphlet and even though they are omitted from
publication in the Montana Administrative Register and the
Administrative Rules of Montana. The gafety standards_ adopted
above and printed in the Code of Federal Regulations, Title 29—+
Pare-1919, as of July 1, 996 1995, and Federal-Register—Vol-—556-

] ’ [ ¥ 4
i - are
considered under this rule as the printed form of the safety
code adopted under this subsection, and shall be used by the
department and all public segtor employers, employees, and other
persons when referring to the provisions of the safety code
adopted under this subsection. All the provisions, remedies,
and penalties found in the Montana Safety Act (sections 50-71-
101 through 50-71-334 MCA) apply to the administration of th
provisions of the safety code adopted in-ehie—pubseetion by this
rule.

(45) +930-4—-Numbering- For convenience, the federal number
of a particular section found in the code ¢of federal regieter
requlations shall be used when referring to a section in the
safety code adopted in subsection (3) above. The federal number
shall be preceded by the term (56). Thus, when section 1910.27
of the Code of Ffederal register Regulatjons pertaining to fixed
ladders is to be referred to or cited, the correct cite would be
"subsection (86) 1910.27 of section 24.30.102 ARM" or "ARM
24.30.102 (6) 1910.27".

AUTH: Sec. 50-71-311 MCA
IMP: Sec. 50-71-311 and 50-731-312 MCA

REASON : The proposed amendments to this rule are reascnably
necessary to incorporate by reference the current federal rules
promulgated by the Occupational Health and Safety Administration
(OSHA) . The rules were last updated in 1991, incorporating the
1990 version of certain OSHA rules. The proposed amendments are
also reasonably necessary to add the portion of the OSHA rules
related to construction, because the Department has proposed
repealing ARM  24.30.103, which had incorporated those
requirements. Additional amendments are reasonably necessary to
improve the readability of the rule, clarify the scope of the
rule’s applicability, correct technical errors, and make the
rule conform with style guidelines promulgated by the Secretary
of State, Administrative Rules Bureau.

3. The Department of Labor and Industry proposes to
repeal ARM 24.30.103 in its entirety. ARM 24.30.103 is found at
pages 24-2407 through 24-2408.1 of the Adminjstrative Rules of
Montana. Authority to repeal the rule is section 50-71-311,
MCA. There is reasonable necessity for the proposed repeal
because the proposed amendments to ARM 24.30.102 will provide a
more concise form of the rule, and having a single rule will be
less confusing than the current separation into two similar
rules.

4. Interested persons may present their data, views, or
arguments, either orally or in writing, at the hearing. Written
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data, views or arguments may also be submitted to:
John Maloney, Bureau Chief
Safety Bureau
Employment Relations Division
Department of Labor and Industry
P.O. Box 1728
Helena, Montana 59624-1728
and must be received by no later than 5:00 p.m., March 17, 1995,

5. In addition to the publication of this notice in the
Montana Administrative Register, an abbreviated Notice of Public
Hearing is being published in one or more daily newspapers of
general circulation in this state, as required by 50-71-302,
MCA. Pergons interested in viewing or obtaining a copy of the
abbreviated Notice of Public Hearing published in a newspaper
should contact Mr. Folsom at the address listed in paragraph 1
of this Notice.

6. The Department proposes to make these amendments and
repeal effective May 1, 1995; however, the Department reserves
the right to make these amendments and/or repeal effective at
a later date, or not at all.

7. The Hearings Bureau of the Legal/Centralized Services
Division of the Department has been designated to preside over
and conduct the hearing.

Laurie Ekanger, Commissioner
DEPARTMENT OF LABOR & INDUSTRY

DDA Aot by Daec ) A,

David A. Scott David A. Scott, Chief Counsel
Rule Reviewer DEPARTMENT OF LABOR & INDUSTRY

Certified to the Secretary of State: January 30, 1995.
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
PROPOSED ADOPTION OF NEW
RULES AND REPEAL OF EXISTING

In the matter of the proposed
adoption of new rules related

)
)
to the operation of boilers )
)
)
)

and the licensing of boiler RULES
inspectors, and the repeal of
ARM 24.30.701 through 24.30.749
inclusive )
TO ALL INTERESTED PERSONS:
1. On March 6, 1995, at 10:00 a.m., a public hearing will

be held in the first floor conference room at the Beck Building,
1805 Prospect Ave., Helena, Montana, to consider the adoption of
new rules related to the operation of boilers and the licensing
of boiler inspectors, and the repeal of ARM 24.30.701 through
24.30.749, inclusive.

The Department of Labor and Industry will make reasonable
accommodations for persons with disabilitiea who wish to
participate in this public hearing. If you request an accommo-
dation, contact the Department by not later than 5:00 p.m.,
February 28, 1995, to advise us of the nature of the
accommodation that you need. Please contact the Employment
Relations Division, Safety Bureau, Attn: Mr. Tim Gottsch, P.O.
Box 1728, Helena, MT 59624-1728; telephone (406) 444-6420; TDD
(406) 444-5549; fax (406) 444-4140. Perpons with disabilities
who need an alternative accessible format of this document in
order to participate in this rule-making process should contact
Mr. Gottsch.

2. The Department of Labor and Industry proposes to adopt
new rules as follows:

RULE I OF RU (1) This subchapter is promulgated
in order to provide definitions and rules for the safe
construction, installation, operation, inspection, and repalr of
equipment covered by Title 50, chapter 74, MCA.

(2) Because Title 50, chapter 74, MCA, does not give the
department of labor and induatry jurisdiction over pressure
vessels, this subchapter does not apply to pressure vessels.
AUTH: Sec. 50-74-101 MCA IMP: Title 50, chapter 74 MCA

RULE II_ GENERAL DEFINITIONS For the purposes of this
subchapter, the following definitions apply:

(1) "Act" means the Montana Safety Act, codified at Title
50, Chapter 74, MCA. ] i
{(2) "Alteration" means a change in any item described on

the original manufacturer's data report which affects the
pressure Capablllty of a boiler. Non-physical changes such as
an increase in the maximum allowable working pressure (internal
or external) or design temperature of a boiler are considered an
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alteration. A reduction in minimum temperature such that
additional mechanical tests are required is also congidered an
alteration.

(3) “API/ASME" means the American petroleum institute/
American society of mechanical engineers, an organization which
establishes standards for boilers used in the petroleum
industry.

(4) "Approved" means approval by the department.

(5) "ASME" means the American society of mechanical
engineers,

(6) "ASME code" means the boiler and pressure vessel code
of the ASME, as adopted by the department in [RULE V).

(7) *Certificate inspection" means an inspection, the

report of which is used by the department as justification for
issuing, withholding or revoking the inspection certificate.

(8) "Commissioner" means the commissioner of the Montana
department of labor and industry.

(9) "Department" means the Montana department of labor and
industry.

(10) "Degrees" mean degrees Fahrenheit .

(11) "External inspection" means an inspection of the
exterior portions of a boiler, preferably made when the boiler
is in operation.

(12) "Internal inspection" means as complete an examination
ag can reasonably be made of the internal and external surfaces
of a boiler while it is shut down, when such manhole plates,
handhole plates or other inspection opening closures are opened
or removed as required by the inspector.

(13) *Jurisdiction® means a state, commonwealth, county or
municipality of the United States or a province of Canada which
has adopted one or more sections of the ASME code, one of which
is Section I, and maintains a duly constituted department,
bureau, or division for the purpose of enforcement of the ASME
code.

(14) "National board" means the National Board of Boiler
and Pressure Vessel Inspectors, whose membership is composed of
the chief inspectors of juriadictions who are charged with the
enforcement of the provisions of the ASME code.

(15) "National board commission" means a commission isgued
by the national board to a holder of a certificate of competency
who desires to make shop inspections or field inspections in
accordance with the national board by-laws.

(16) "National board ingpection code" means the manual for
boiler and pressure vessel inspectors published by the national
board.

(17) "Operating certificate" means a certificate issued by
the department to the owner or user following an inspection by
an inspector.

{18) "Owner" means any person, firm, corporation, state,
county, or municipality owning or posseasing for operation any
boiler within the state.

(19) "Psig" means pounds per square inch gauge.

(20) "Repair" means the work necessary to regtore a boiler
tc a safe and satisfactory operating condition.
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(21) "State" means the state of Montana, unless it is clear
from the context that another state is meant.

(22) "User" means any person, firm, corporation, state,
county or municipality operating any boiler within the state.
AUTH : Sec. 50-74-101 MCA IMP: Sec. 50-74-101 MCA

RULE I{I DEFINITIONS OF TYP QF ILER. For the purposes
of this subchapter, the following definitions apply:

(1) "Boiler" means a closed vessel in which water is
heated, steam is generated, steam is superheated, or any
combination thereof, under pressure or vacuum, for use external
to itself, by the direct application of heat. The term boiler
includes fired units for heating or vaporizing liquids other
than water where these units are separate from processing

systems and complete within themselves. The term does not
include a vessel which bears the ASME "U" stamp.
(2) "Condemned boiler" means a boiler that has been

inspected and declared unsafe, or disqualified by legal
requirements, by an inspector and a stamping or wmarking
designating its condemnation has been applied by an inspector.

(3) “Heating boiler" means a steam or vapor boiler
operating at pressures not exceeding 15 psig or a hot water
boiler operating at pressures not exceeding 160 psig or
temperatures not exceeding 250 degrees.

(4) “Heat recovery boiler" means a vessel or asystem of
vessels cowmprised of one or more heat exchanger surfaces used
for the recovery of waste heat as defined in ASME o¢ode section I.

(5) "High temperature water boiler" means a water boiler
intended for operation at pressures in excess of 160 paig or
temperatures in excess of 250 degrees, or both.

{6) "“"Hot water heating boiler" meang a boiler in which no
steam is generated, from which hot water is circulated for
heating purposes and then returned to the boiler, and which
operates at a pressure not exceeding 160 psig and/or a
temperature of 250 degrees, measured at or near the boiler
outlet.

(7) "Hot water supply boiler" means a boiler completely
filled with water that furnishes hot water to be used externally
to itself, such as domestic hot water heaters and pool heaters,
at pressures not exceeding 160 psig or at temperatures not
exceeding 250 degrees, measured at or near the boiler outlet.

(8) "Miniature boiler" means a power boiler or high
temperature water boiler which does not exceed any of the
following limits:

(a) 16 in. inside diameter of shell;

{(b) 20 s8g. ft. heating surface, except that this
limitation does not apply to electric boilers;

(¢) 5 cu. ft. gross volume exclusive of casing and
insulation; or

(d) 100 psig maximum allowable working pressure.

{9) "Nonstandard boiler" means a boiler that does not bear
the ASME stamp, API/ASME stamp, or the stamp of any jurisdiction
which has adopted a standard of construction equivalent to that
required by the national board.
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(10) "Portable boiler" means a boiler which is primarily
intended for temporary location and the construction and usage
permits it to be readily moved from one location to another.

(11} "Power boiler" means a boiler in which steam or other
vapor is generated at a pressure of more than 15 psig.

(12) "Pressure vessel" means a vegsel in which the pressure
is obtained from an external source, or by the application of
heat from an indirect source, or from a direct source other than
a boiler.

(13) "Reinstalled boiler" means a boiler removed from its
original setting and reinstalled at the same location or at a
new location without change of ownership.

(14) "Second-hand boiler" means a boiler which has changed
both location and ownership since primary use.

(15) "Standard boiler" means a boiler which bears the stamp
of the state of Montana or of another state which has adopted a
standard of construction equivalent to that required by the
state of Montana, or bears the stamp of the ASME or the national
board.

(16) "Steam heating boiler" means a steam boiler for
operation at pressures not exceeding 15 psig.

(17) "Traction engine or hobby boiler" meana a standard or
non-standard power boiler, including free-lance and scale
models, owned and operated by historical groups or individuals
who preserve, maintain, exhibit and only occasionally operate
these boilers on a not for profit basis and for the primary
purpose of perpetuating the agricultural and pioneer heritage of
Montana.

(18) "Water heater" means a c¢losed vessel providing
corrogion resistance for supplying potable water at pressures
not exceeding 160 paig and shall include all controls and
devices necespary to prevent water Lemperatures from exceeding
210 degrees.

AUTH: Sec. 50-74-101 MCA IMP: Sec. 50-74-101 MCA

RULE IV _DEFINITIONS OF TYPES QF BOILER INSPECTQORS For the
purpose of this subchapter, the following definitions apply:

(1) "Chief inspector" means the chief state boiler
ingpector designated by the commissioner.

(2) rInspector" means a state inspector or special boiler
inspector.

(3} "Special boiler inspector" means those persons
referred to by 50-74-202, MCA.

(4) "State inapector" means a person employed by the

department for the purpose of inspecting boilers.
AUTH: Sec. 50-74-101 MCA
IMP: Sec, 50-74-101, 50-74-201 and 50-74-202 MCA

LE _V I B F NC. CERTAIN PUBLICATIONS
CODES__AND STANDARDS (1) The department hereby adopts by
reference the following documents published by the ASME:

{(a) ASME code, 1992 edition, with 1993 and 1994 addenda,
but only as to the following sections:
(i) Section I, power boilers;
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(ii) Section 1II, parts a, b, c, and d, material
specifications;

(iii) Section IV, heating boilers;

(iv) Section V, nondestructive examination;

(v) Section VI, guidelines for care and operation of
heating boilers;

(vi) Section VII, rules for care of power boilers; and

(vii) Section IX, welding and brazing qualifications; and

(b} Controls and Safety Devices for Automatically Fired
Boilerg, CSD-1, 1992 edition with 1993 and 1994 addenda. This
publication and its addenda apply to automatically fired boilers
which are directly fired with electricity, gas, oil, or a
combination of gas and oil,

(c) Copies of ASME documents are available from the
American Society of Mechanical Engineers, 345 East 47th Street,
New York, NY 10017.

(2) The department hereby adopts by reference the national
board inspection code, 1992 edition with 1993 and 1994 addenda,
which 1is available from the Naticonal Board of Boiler and
Pressure Vessel Inspectors, 1055 Crupper Avenue, Columbus, OH
43229.

AUTH: Sec. 50-74-101 MCA IMP: Sec. 50-74-101 MCA

RULE V SPECTIAL BOILER SPECTOR' TIFICATIO] DS

(1) Application for certification as a special boiler
inspector is made on forms provided by the department and must
be accompanied by a facsimile of the applicant’s national board
commission and commigsion card. Certificates issued by the
department shall be held at the office requesting certification,
and a file record must be kept at the department office.

(2) A numbered Montana identification card along with the
certificate will be igsued to the special boiler inspector after
submission of the required documents and completion of an
interview with the chief inspector.

(3) The certificate and identification card are valid for
as long as the special boiler inspector is employed by the same
employer.

(4) A special boiler inspector’s certificate and
identification card may be suspended by the department for good
cause. Good cause includes, but ig not limited to, neglect of
duty, incompetence, untrustworthiness or conflict of interest of
the special boiler inspector, or for willful falsification of a
report of any inspection made by the special boiler inspector.
The department will investigate allegations of conduct that may
lead to suspension of a certificate. Such investigation will be
made within a reasonable time after the department becomes aware
of the conduct.

{5) Written notice of any such suspension must be given by
the department to the special boiler inspector and employer. A
special boiler inspector whose certificate has been suspended is
entitled to an appeal to the department as provided for in the
act, and to be present in person and represented by counsel at
the hearing of the appeal.

AUTH: Sec, 50-74-101 MCA IMP: Sec. 50-74-202 MCA
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LE VII B ER XEMPTED FR INSPECTION (1) The rules
in this sub-chapter do not apply to:

(a) boilers under federal control;

(b) steam heating boilers operated at not over 15
psig in private residences or apartments of 6 or fewer
families; or

(c) hot water heating or supply boilers operated at not
over 250 degrees when in private residences or apartments of 6
or fewer families.

(2) Hot water supply boilers and heaters exempt from
ingpections must be equipped with appropriate safety devices.
AUTH: Sec. 50-74-101 MCA IMP; Sec. 50-74-103 MCA

RULE V ER _INSPECTIQO (1) Power
boilers and high-pressure, high-temperature water boilers must
receive an annual internal inspection when construction permits;
otherwige it must be as complete an inspection as possible.
Such boilers must also be inspected externally annually while
under pressure if possible, approximately 6 months from the date
of the internal inspection.

(2) Low pressure boilers must receive a certificate
inspection annually.

(a) Steam heating boilers must have an external inspection
annually and every two years an internal inspection when
construction permits.

(b) Hot water heating boilers and hot water supply boilers
must have an external inspection annually, and at the discretion
of the inspector, an internal inspection when construction will
permit .

(3) Based upon documentation of such actual gervice
conditiona by the owner or user of the operating equipment, the
department may, in its discretion, permit variations in the
inapection frequency requirements.

AUTH: Sec. 50-74-101 MCA IMP: Sec. 50-74-209 MCA

PEC (1) The required
certificate inspection must be carried out prior to the
expiration date of the certificate at a time mutually agreeable
to the inspector and owner or user. External inspections may be
performed by the inspector during reasonable hours and without
prior notification. When, as a result of external inapection or
determination by other objective means it is the inspector’'s
opinion that continued operation of the boiler constitutes a
menace to public safety, the inspector may request an internal
inspection or an appropriate pressure test or both to evaluate
conditions., In such inatances the owner or user shall prepare
the boiler for such inspection or test as the inspector
designates.

(2) All boilers must be prepared for the inspection, or
hydrogtatic test whenever necessary, by the owner or user within
a reasonable period of time of the date specified by the
inspector.

(3) The owner or user shall prepare a boiler for internal
ingpection to the satisfaction of the inspector.
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(a) Prior to draining the beiler, the boiler must be
allowed to cool, and the water then must be drawn off and the
boiler thoroughly washed of all loose sludge and sediment.

(b) All manhole and handhole plates, washout plugs, cross
tee plugs, low water cutoffs and boiler internal equipment
considered necessary for adequate inspection must be removed,
and the furnace and combustion chambers thoroughly cooled and
cleaned.

{c) The boiler will be entered by personnel only after
proper confined space entry procedures have been followed.

{4) I1f a boiler has not been properly prepared for an
internal inspection or the owner or user fails to comply with
the requirements for hydrostatic test as set forth in these
rules, the inspector shall refuse to make the inspection or
test, and the operating or inspection certificate shall be
withheld until the owner or user complies with the requirements.
AUTH: Sec, 50-74-101 MCA
IMP: Sec. 50-74-210, 50-74-214 and 50-74-215 MCA

RULE ENALT QPERATIO F (1) If,
upon inspection, a boiler is found to be in such condition that
it does not meet the adopted code requirements, rendering it
unsafe to operate, the inspector shall notify the department and
the inspection certificate may be suspended by the department.
Correction of defects to the satisfaction of the department
allows the department to re-issue the operating certificate.

(2) Any person, firm, partnership or corporation causing
such objects to continue to operate is subject to the penalty
provided in the act.

AUTH: Sec. 50-74-101 MCA IMP: Sec. 50-74-208 MCA

ULE X INSPECTION RE TC U c
INSPECTORS (1) Inspections completed by special inspectors, of
both standard and non-standard boilers, must be reported on form
NB-6 of the national board.

(2) Inspection reports as required must be submitted
within 30 days from date of inspection on each separate boiler.

{(3) All code violations pertaining to the boiler muat be
reported immediately to the department on national board form 6.

AUTH: Sec. 50-74-101 MCA IMP: Sec. 50-74-202_MCA
RULE XII sU co ] (o)
NEW, CANCELED OR__SUSPENDED INSURANCE ON BOILERS (1) All

insurance companies shall notify the department, within 30 days,
of all boilers on which insurance is written, canceled, not
renewed or suspended because of unsafe conditions.

AUTH: Sec. 50-74-101 MCA IMP: Sec. 50-74-102 MCA

RULE XIIT ECIAL INSPECTORS TO NOTIF DEPAR T O
UNSAFE BOILERS (1) 1If a special inspector, upon inspection of
a boiler, finds that a boiler, or any appurtenance thereof, is
in such condition that the company would refuse insurance, the
company shall immediately notify the department and submit a
report on the defects.
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(2) If upon inspection, a special inspector finds a boiler
does not meet code requirements, leading the boiler to be unsafe
for further operation, the inspector shall properly notify the
owner or user, stating what repairs or other corrective measures
are required to bring the object into compliance with these
rules. Until wsuch corrections have been made no further
operation of the boiler involved is permitted.

(3) If an inspection certificate for the object |is
required and in force, it must be suspended by the department.
When reinspection establishes that the necessary repairs have
been made or corrective actions have been taken and that the
boiler is safe to operate, the department shall be notified. At
that time an inspection certificate, where applicable, will be
igsued.

AUTH: Sec. 50-74-101 MCA
IMP: Sec. 50-74-102 and 50-74-202 MCA

v v C IT DIGCLOSED AT TIME OF
EXTERNAL INSPECTION (1) If, upon an external inspection, there
is evidence of a leak or crack, sufficient covering of the
boiler must be removed to permit the inspection to
patigfactorily determine the safety of the boiler. If the
covering cannot be removed at that time, the inspector may order
the operation of the boiler stopped until such time as the
covering can be removed and proper examination made.
AUTH: Sec. 50-74-101 MCA
IMP: Sec. 50-74-102 and 50-74-215 MCA

U. v T OTIFY TMENT OF IDENT
(1) When an accident or failure occurs, which renders the
boiler inoperable, the owner or user shall promptly notify the
department by submitting a detailed report of the accident. In
the event of a personal injury, notice must be given immediately
by the quickest means possible, and neither the boiler or any
parts thereof shall be removed or disturbed before permission
has been given by an inspector except for the purpose of saving
human life and limiting consequential damage.
AUTH: Sec. 50-74-101 MCA
IMP: Sec. 50-74-102 and 50-74-215 MCA

v (1) If a boiler, after
inspection, is found to be suitable and to conform to these
rules, the owner or wuser shall be issued an operating
certificate valid for one year from the inspection date.

(2) A grace period of 60 days will be allowed for
scheduling inspectiona.
AUTH: Sec. 50-74-101 MCA
IMP: Sec. 50-74-102 and 50-74-206 MCA

RULE I VALI Y OF SPECTION CERTIFICATE (1) Except
as provided in (2), an inspection certificate, issued in
accordance with these rulea, shall be valid until expiration
unless some defect or condition affecting the
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safety of the boiler is disclosed.

(2) A certificate issued for a boiler inspected by a
special inspector shall be valid only if the boiler for which it
was issued continues to be insured by a duly authorized
insurance company.

AUTH: Sec. 50-74-101 MCA
IMP: Sec. 50-74-102, 50-74-206 and 50-74-209 MCA

RULE XVIIT LICATION OF STAT L (1) At the
time of the initial certificate inspection of an existing
installation each steel boiler must be stamped by an inspector
with a serial number of the state, consisting of letters and
figures to be not less than 5/16 inch in height and arranged as
follows: MTB 00000.

(2) All cast iron, low pressure heating boilers must have
the state serial number written on the boiler in permanent
marker in two locations.

AUTH: Sec., 50-74-101 MCA
IMP: Sec. 50-74-102 and 50-74-206 MCA

RULE XIX STAMPING BOILE (1) When the stamping on a
beoiler becomes indistinct, the inspector shall instruct the
owner or user to have it restamped. Request for permission to
restamp the boiler must be made to the department and proof of
the original stamping wmust accompany the request. The
department may grant such authorization. Resgtamping authorized
by the department shall be done in accordance with the national
board inspection code. Notice of completion of such restamping
must be filed with the department by the inspector who witnessed
the stamping on the boiler, together with a facsimile of the
stamping applied.

AUTH: Sec. 50-74-101 MCA
IMP: Sec. 50-74-102, 50-74-205 and 50-74-206 MCA

RUL X OND. E I (1) Any boiler having been
ingpected and declared unfit for further service by an inspector
must be stamped on both sideas of the state number with the
letters "XXX" as shown by the following example "XXXMTBOOXXX".
This will designate a condemned boiler. Any inspector stamping
a boiler indicating that the boiler is condemned must
immediately notify the department.

(2) Any person, firm, partnership, or corporation using or
offering for sale a condemned boiler for operation within the
state shall be subject to the penalties provided by the act,
AUTH: Sec. 50-74-101 MCA
IMP: Sec. 50-74-102 and 50-74-209 MCA

RULE ¥X¥I MINIMUM CONSTRUCTION STANDARDS FQR BOILERS

(1) All new boilers, unless otherwise exempt, to be
operated in the state, must be designed, constructed, inspected,
stamped and installed in accordance with the ASME code and
adopted addenda in effect and these rules and regulations must
bear the manufacturer’s "NB" number as registered with the
national board. A copy of the manufacturer’s data report,
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signed by the manufacturer’s representative and the national
board commissioned inspector must be filed with the department
through the national board.

(2) Manufacturer’'s data reports on all boilers, unless
exempted, must be filed with the department.

(3) No boiler, except those exempted, may be installed in
the state unless it has been constructed, inspected, stamped and
is approved, regigtered, and inspected in accordance with the
requirements of these rules.

(4) If a boiler cannot bear the ASME stamp, details in the
English language and United States customary units of the
proposed construction material specifications and calculations
must be submitted to the department by the owner or user and
approval as "State Special” must be obtained from the department
before construction is started.

(5) Before a second-hand boiler is installed, application
for permission to install it must be filed by the owner or user
with the department and approval is obtained. Before a second-
hand boiler can be operated in the state, an inspection must be
made by an inspector.

{(6) Unlesa approved by the department, operation of a non-
standard boiler or any circumstances other than above, is
prohibited in the state.

(7) A boiler having the gtandard stamping of another state
that has adopted a standard of construction equivalent to the
standard of the state may be accepted by the department.

AUTH: Sec. 50-74-101 MCA
IMP: Sec. 50-74-102, 50-74-206 and 50-74-209 MCA

U, NTS  FOR NEW INSTALLATIONS (1) No
boiler shall be installed in the state unless it has been
constructed in conformity with the ASME code, and installed in
conformity with these rules except those exempt by the act.

(2) The stamping must not be concealed by lagging or paint
and must be exposed at all times unless a suitable record is
kept of the location of the stamping so that it may be readily
uncovered at any time this may be desired.

(3) Upon completion of the new installations, all boilers
must be inspected by an inspector.

AUTH: Sec, 50-74-101 MCA IMP: Sec. 50-74-102 MCA

R XX ' SAF, I (1) No person shall attempt
to remove or do any work on any safety appliance prescribed by
these rules while the appliance is subject to pressure.

(2) Should any of these appliances be removed for repair
during an outage of a boiler, they must be reinstalled and in
proper working order before the object is again placed in
gervice.

(3) No person shall alter safety or safety relief valves
in any manner to maintain a working pressure in excess of that
stated on the boller inspection certificate.

(4) Repair of safety or safety relief valves must be made
only by an organization which holds a valid certificate of
authorization for use of the national board "VR" safety or
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safety relief valve repair symbol stamp.

{(5) These valves must be rated to relieve the maximum BTU
rating, as stamped on the boiler, and must bear the ASME or
national board stamp.

AUTH: Sec. 50-74-101 MCA
IMP: Sec. 50-74-102, 50-74-108 and 50-74-217 MCA

RULE XXIV REINSTALLATION OF BOILERS (1) When a standard

boiler located in this jurisdiction is to be moved cutside the
jurisdiction for temporary use or repair, application must be
made by the owner or user to the department for permission to
reinstall the boiler in the jurisdiction.

(2) When a non-standard boiler is removed from this state,
it must not be reinstalled within this state.

(3) In any case where a boiler is reinstalled, the
fittings and appliances must comply with the adopted codes.

(4) When a stationary boiler is moved and reinstalled, the
attached fittings and appurtenances must comply with these rules
and regulations.

AUTH: Sec. 50-74-101 MCA
IMP;: Sec. 50-74-102, 50-74-206 and 50-74-207 MCA

RULE XXV INSTALLATION OF USE R._SECOND-HAND B

(1} Before a used or second-hand boiler can be shipped for
installation in the state, an inspection must be made by a state
inspector or by an inspector holding a valid national board
commission, and data submitted by the inspector must be filed by
the owner or user of the boiler with the department for
approval. Such boilers when installed in the jurisdiction must
be equipped with fittings and appurtenances that comply with the
rules and regulations for new installations.
AUTH: Sec. 50-74-101 MCA

IMP: Sec. 50-74-102, 50-74-206 and 50-74-207 MCA
RULE XXVI INSTALLATION AND OPERATION (1) The

installation, operation, sale or the offering for sale of non-
standard boiler in the state is prohibited without permission
from the department.

AUTH: Sec. 50-74-101 MCA IMP: Sec. 50-74-102 MCA

RULE XXVII WORKING PRESSURE FOR EXISTING INS LATIONS
(1) Any inspector may decrease the working pressure on any
existing installation if the condition warrants it, If the
owner or user does not concur with the inspector's decision, the
owner or user may request from the department a joint inspection
by the chief inspector or a state inspector and the original
inspector. The chief inspector shall render the final decision,
based upon the data contained in the inspector’s reports.
AUTH: Sec. 50-74-101 MCA
IMP; Sec. 50-74-102, 50-74-215 and 50-74-218 MCA

RULE XXVIIT MAXIMUM _ALLOWABLE WORKING PRESSURE FOR
STANDARD BOILERS (1} The maximum allowable working pressure
for standard boilers shall be determined in accordance with the
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applicable provisions of the edition of the ASME code under
which they were constructed.

AUTH: Sec. 50-74-101 MCA

IMP: Sec. 50-74-102, 50-74-215 and 50-74-218 MCA

X IM ALLOWABLE WORKING PRESSUR FOR NON-

D LERS (1) The maximum allowable working pressure of

a non-standard boiler shall be determined by the strength of the

weakest section of the structure, computed from the thickness of

the plate, the tensile strength of the plate, the efficiency of

the longitudinal joint or tube ligaments, the inside diameter of

the weakest course and the factor of safety allowed by these

rules. Nonstandard boilers with welded seams must not be

operated at pressures exceeding 15 psig for steam and 30 psig
for water.

(TSI tE
mawp = R(FS)
where:
mawp
TS
t

maximum allowable working pressure

ultimate tensile strength of shell plates, psig

minimum thickness of shell plate, in weakest

course, in inches

efficiency of longitudinal joint: For tube

ligaments, E shall be determined by the rules

given in section I of the ASME code. For riveted

congtruction refer to the national board

ingpection code. For seamless construction, E

shall be considered 100 percent.

R = jnside radius of the weakest course of the shell,
in inches

FS = factor of safety permitted

E

(2) When the tensile strength of .steel or wrought iron
shell plates is not known, it must be taken as 55,000 psig for
steel and 45,000 psig for wrought iron.

(3) When computing the ultimate strength of rivets in
shear, the following values in pounds per square inch of the
cross-sectional area of the rivet shank must be used:

PSIG
Iron rivets in single shear 38,000
Iron rivets in double shear 76,000
Steel rivets in single shear 44,000
Steel rivets in double shear 88,000

When the diameter of the rivet holes in the longitudinal joints
of a boiler is not known, the diameter and cross-sectional area
of rivets, after driving, may be selected from the following
table, or as ascertained by cutting out one rivet in the body of
the joint.
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TABLE OF RIVET SIZES BASED ON PLATE THICKNESS
Thickness of plate-in. 1/4 9/32 5/16 11/32 3/8 13/32

Diameter of rivet after
driving - in. 11/16 11/16 3/4 3/4 13/16 13/16

Thickness of plate-in. 7/16 15/32 1/2 9/16 5/8

Diameter of rivet after
driving - in. 15/16 15/16 15/16 1-1/16 1-1/16

(4) The working pressure must be decreased by the
inspector if the condition and safety of the boiler warrant.

The following factors of safety represent minimum values to be
uged:

(a) The lowest factor of safety permissible on existing
installations is 4.5, except for horizontal-return-tubular
boilers having continuous longitudinal lap seams wmore than 12
ft. in length, where the factor of safety must be 8.

{b) When this latter type of boiler is removed from its
existing sgetting, it may not be reinstalled for pressures in
excess of 15 psig.

AUTH: Sec. 50-74-101 MCA
IMP: Sec, 50-74-102, 50-74-215 and 50-74-218 MCA

ULE XX WORKING PRESSURE C, (1) The maximum
allowable working pressure on a water tube boiler, the tubes of
which are secured to cast iron or malleable iron heaters, or
which have cast iron mud drums, may not exceed 160 psig.

(2) The maximum allowable working pressure for any cast
iron boiler, except hot water boilers, is 15 psig.

AUTH: Sec. 50-74-101 MCA

IMP: Sec. 50-74-102, 50-74-215 and 50-74-218 MCA
RULE XXXI REPAIRS (1) Repairs must be made in accordance

with the codes adopted by these rules. Repairs must be reported
to the department by the party completing the work within 30
days after completion.

(2) When repairs or replacements are made to fittings or
appliances covered in these rules, the work must be in
accordance with these rules for new installations.

(3) Weld repairs on power boilers may only be completed by
a holder of the national board "R" symbol stamp.

(4) For weld repairs on low pressure boilers the party
making the repair shall adopt a welding program in accordance
with the "R" stamp requirements, with the exception of the shop
review being conducted by the department. Upon approval the
department will issue a certificate of authorization.

AUTH: Sec. 50-74-101 MCA
IMP: Sec. 50-74-102, 50-74-207, 50-74-215 and 50-74-218 MCA
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RULE XXXI! _ALTERATIONS (1) Alterations to boilers must
be made in accordance with the codes adopted by these rules.
Before an alteration is made, the owner or user shall obtain
permission from an inspector to make the alteration,

(2) Alterations to bollers may only be performed by a
holder of the national board "R" symbol stamp.

AUTH: Sec, 50-74-101 MCA
IMP: Sec. 50-74-102, 50-74-207, 50-74-215 and 50-74-218 MCA

RULE XXXIII LAP SEAM CRACKS (1) The shell or drum of a
boiler in which a lap seam crack develops along a longitudinal
lap-riveted joint must be condemned. A lap seam crack is a

crack found in lap seams extending parallel to the longitudinal
joint and located either between or adjacent to rivet holes.
AUTH: Sec. 50-74-101 MCA

IMP: Sec. 50-74-102, 50-74-21% and 50-74-218 MCA

REASON: The proposed new rules are reasonably necessary to
adopt in order to update terminology, incorporations by
reference, and procedures for boiler operation and the licensing
of boiler inspectors, as part of a general revision of rules in
this area. Despite changes in boiler design, operation and
inspection techniques, most of the existing rules have not been
amended since their adoption in 1980. The general revision of
the rules is also reasonably necessary to make the rules comply
with style requirements of the Secretary of State,
Administrative Rules Bureau. As part of the general revision of
the rules, the 49 existing ruleg on the subject are proposed for
repeal .

3. The Department of Labor and Industry proposes to
repeal ARM 24.30.701 through 24.30.749 in their entirety. ARM
24.30.701 through 24.30.749 are found at pages 24-2611 through
24-2627 of the Administrative Rules of Montana. Authority to
repeal the rules is section 50-74-101, MCA. There is reasonable
necessity for the proposed repeals because of the proposed
adoption of new rules that will address the same subject matter.

4. Interested persons may present their data, views, or
arguments, either orally or in writing, at the hearing., Written
data, views or arguments may also be submitted to:

John Maloney, Bureau Chief
Safety Bureau
Employment Relations Division
Department of Labor and Industry
P.O. Box 1728
Helena, Montana 59624-1728
and must be received by no later than 5:00 p.m., March 13, 1995.

5. The Department proposes to make these amendments and
repeals effective April 15, 1995; however, the Department
regerves the right to make these amendments and/or repeals
effective at a later date, or not at all,
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6. The Hearings Bureau of the Legal/Centralized Services
Division of the Department has been designated to preside over
and conduct the hearing.

Laurie Ekanger, Commissioner
DEPARTMENT OF LABOR & INDUSTRY

N

¢ By: I
bavid A. Scott David A, Scott, Chief Counsel
Rule Reviewer DEPARTMENT OF LABOR & INDUSTRY

Certified to the Secretary of State: January 30, 1995.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT) NOTICE OF THE PROPOSED

of ARM 42.21.159 relating to ) AMENDMENT of ARM 42.21.159

Property Audits and Reviews ) relating to Property Audits
h ) and Reviews

NO PUBLIC HEARING CONTEMPLATED

TO: All Intereated Persons:

1. On March 31, 1995, the Department of Revenue proposes
to amend ARM 42.21.159 relating to property audits and reviews.
2. The rule as propoeed to be amended prov1des as follows:

\'A (1) The aﬁd&i——hufeau——w*&% depar ;ment may conduct
audits apnd reviews of eemmere*a}—pefeeﬂa} property. These
audits and reviews will be performed in order to implement 15-8-
104, MCAT—ea—amendeé—by—ehe—}eg&e}aeafe~éaf*ﬂg~}985

(2) remains the same.

revi de rtment ma
utilize  information gupplied by  the secretary of atate,
department of livestock—deparement, department of revenue,
department of agriculture department, department of commerce,
federal agricultural stabilization and conservation service

offices, and local government entltles Lo determine the taxable
v

45+(s) The purpose of Ehie—ﬂﬂd&é—ﬁfﬁg*am onpergx audits

ig to ensure that property owners are returning

correct gng ageourate cost data on property returng, and that all

taxable ecommereial-—persenal property has been reported by
taxpayere for assessment purposes and—te—ersure—that—atl

+6+(5) The department of revenue will seek access to the
following records for purposes of conducting the audits and

reviews, pursuant to 15-8-304-te}, MCA:
(a) personal property returns on file in county assesserst
i m offices,

(b} income gtatements, re cejipts of purchase, asset

listings, asset registers, asset ledgers, and any information in
the possession of the eemmereial —persoral property taxpayer
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owner or leggee which would reflect capital asset investment
costs,

(c) remaing the same.

(d) any other information in the possession of the eeunty
aspessor department and/or eheweemmefet&}~§efseﬂaL property
eaxpayer which is necessary in order to conduct
a thorough audit or revijew.

AUTH: Sec. 15-1-201 MCA; IMP: Sec. 15-8-104 MCA.

3. The department is proposing these amendments to handle
a housekeeping and a statutory change. There are references to
the "audit bureau" and "audit program" throughout the rule and
those terms no longer apply. The division has been reorganized
and under this reorganization there is no longer an "audit
bureau" so those areas of the rule have been changed to reflect

the "department". The law was amended during the Special
Session of 1993 to make the audit or review more discretionary
to the department rather than mandatory. Therefore, the

language of the rule is being amended to reflect this statutory
change.

4. Interested parties may submit their data, views, or
arguments conc¢erning the proposed adoption in writing to:

Cleo Anderson

Department of Revenue

Office of Legal Affairs

Mitchell Building

Helena, Montana 59620
no later than March 10, 1995,

S. 1f a person who is directly affected by the proposed
amendments wishes to express his data, views and arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to Cleo Anderson at the above address no
later than March 10, 1995.

6. If the agency receives requests for a public hearing on
the proposed amendments from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
adoption; from the Administrative Code Committee  of the
Legislature; from a governmental subdivision, or agency; or from
an association having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be 25.

CLEO ANDERSON MICK ROB ON
Rule Reviewer Director of Revenue

Certified to Secretary of State January 30, 1995
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BEFORE THE PUBLIC EMPLOYEES’ RETIREMENT BOARD
OF THE STATE OF MONTANA

In the matter of the
amendment of ARM 2.43.203
pertaining to the deadline
for submitting facts and
matters when a party requests
reconsideration of an adverse
administrative decision.

NOTICE OF AMENDMENT

e Nt

TO: All Interested Persons.

1. On December 22, 1994, the Public Employees’ Retirement
Board published notice of a proposed amendment to ARM 2.43.,203
pertaining to the deadline for submitting facts and matters when
a party requests reconsideratjon of an adverse administrative
decision at p. 3116 of the 1994 Montana Administrative Register,
Issue No. 24,

2. No written or oral comments were received from any
interested party.

3. On January 26, 1995, the Public Employees’ Retirement
Board amended ARM 2.43.203 as noticed.

Terry Teichgéw, President
Public E yees’ Retirement Board

Dal Smilie, Chie
Rule Reviewer

egal Counsel and

Certified to the Secretary of State on January 30, 1995,
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BEFORE THE PUBLIC EMPLOYEES’ RETIREMENT BOARD
OF THE STATE OF MONTANA

In the matter of the amendment
of ARM 2.43.5%09, 2.43.513, and
2.43.514 pertaining to
periodic medical review of
disability retirees and
cancellation of disability
benefits

NOTICE OF AMENDMENT

TO: All Interested Persons.

1. On November 10, 19%4, the Public Employees’ Retirement
Board published notice of a proposed amendment to ARM 2.43.509,
2.43.513, and 2.43.514 pertaining to travel costs assocjiated
with periodic medical review, information which the board may
consider during a medical review, members affected by the
effective date of cancellation of disability benefits, and
employers which must be notified that a member is no longer
disabled and is available for reemployment at p. 2878 of the
1994 Montana Administrative Register, Issue No. 21.

2. No written or oral comments were received from any
interested party.

3. On January 26, 1995, the Public Employees’ Retirement
Board amended ARM 2.43.509, 2.43.513, and 2.43.514 as noticed.

Counsel and

Rule Reviewer

Certified to the Secretary of State on January 30, 1995.

3-2/9/95 Montana Administrative Register



-207-

BEFORE THE BOARD OF INVESTMENTS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT OF 8.
of a rule pertaining to the ) 97.919 INTERCAP PROGRAM -
Intercap Program ) SPECIAL ASSESSMENT BOND

) DEBT - DESCRIPTION -

) REQUIREMENTS

To: All Interested Persons:

1. On December B8, 1994, the Board of Investments
published a notice of public hearing on the proposed amendment
of the above-stated rule at page 3069, 1994 Montana
Administrative Register, issue number 23. The hearing was
held on December 28, 1994, at 92:00 a.m. in Helena, Montana.

2. The Board hag amended the rule exactly as proposed.

3. No comments or testimony were received.

BOARD OF INVESTMENTS
WARREN VAUGHAN, CHAIRMAN

BY: ///}',L\: Ay (.51“["_1

ANNIE“M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

ﬁ 551\5 /{(Kj;o (" .
ANN . BARTOS, RULE REVIEWER

Certified to the Secretary of State, January 30, 1995.
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the adoption of ) NOTICE OF ADOPTION
new rules I-V establishing ) OF NEW RULES I-V
administrative enforcement )
procedures for the public water )
supply act. }

(Public Water Supply)
To: All Interested Persons

1. on August 25, 1994, the board published notice of the
proposed adoption of the above-captioned rules at page 2398 of
the Montana Administrative Register, Issue No. 16.

2. The board adopted the rules as proposed, with the
following changes (new material is underlined, material to be
deleted is interlined):

RULE I (16.20.501) PURPOSE (1) This subchapter imple-
ments 75-6-103, MCA, which reguires rules establishing adminis=-
trative enforcement procedures and administrative penalties

authorized under the Public Water Supply Act, Title 75, chapter

6, part 1, MCA. These rules_are to be applied in accordance

with the_ enforcement policies and procedures_adopted by the
department for water quality related laws and programs adminis-

tered by the department.
AUTH: 75-6-103, MCA; TIMP: 75-6-109, MCA

RULE II {16,20,502) DEFINITIONS Unless the context
clearly states otherwise, the following definitions, in addi-
tion to those in 75~6-102, MCA, and ARM 16,20.202 apply
throughout this subchapter.

(1) Same as proposed.

(2) "class I violation" means a violation of the act or
regulations requiring an immediate action or response by a
person because of the health risk involved. These violations
include, but are not limited to, the following:

(a) failure to act in the best interest of public health
in an emergency situatijon, including, but not limited to, dis-
ease outbreaks, spills, tamperings and treatment facility fail-
ures;—interruption -in-serviee,and-natural disasters;

{b) Same as proposed,

(c) failure to respond to nitrate, total coliform, tur-
bidity, or other MCL violations that pose an acute risk to
publi¢ health, including reporting te—the—department; check
sampling, implementation—of corrective aetion—within 24--hours;
and public notification.

(3)-(7) Same as proposed.

(8) "Final order" means an order of the department issued
or in force pursuant to 7%-6-109, MCA, the recipient of which
has failed to exercise in timely fashien within 30 days its
right to a hearing before the board or has waived such right,
or has exercised such right to a hearing, following which the
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board has issued a final order either affirming or modifying
the department’s order.
(9)-(12) Same as proposed.

0.503 ENFORCEMENT PROCEDURES (1)  Ad-
ministrative enforcement under this subchapter encourages pro-
gressive enforcement from an initial enforcement response, such
as a written or verbal communication, through opticnal follow-
up or additional enforcement actions. Fhe department—may-pre-

ceed—with—higher levels of enforeement—aetions,—including the
immediate—impesitieon—ef penalties,—whenever the -vielator-has
net—responded—te—the—initial enforeement respense-er—is—not

vielatien—is—a—Class—I—vielations The initial enforcement
action taken will be determined according to the following:

(a) A Class I violation may be responded to by the issu-
ance of a notice of violation (NOV) and order for immediate
corrective action i ude a_penalty. An NOV and order
issued pursuant to this subsection, which includes penalties,
must be signed by the director or designee.

(b)-(d) Same as proposed.

(2)-(3) Same as proposed.

50 MINISTRATIVE PENALTIES (1) Any
imposition of penalties under this subchapter becomes effective
upon issuance of a final order and due according to a schedule
established in the order. If a person submits compelling fi-
nancial evidence, the department may, prior to issuing an NOV
and order, incorporate into an order a reasonable payment sche-
dule, taking into consideratjon the person’s ability to pay and
allowing congecutive monthly payments for a penalty assessed
pursuant to this rule. The department may charge an additional
amount in interest for funds owed to the state of Montana at
the interest rate established by the Montana department of
revenue .

(2) Same as proposed.

RULE_V (16.20,505) SUSPENDED PENALTIES (1) Same as
proposed.

Whenever the director o desiqnee determines that
guspended penalties are appropriate, thep written documentation
will be provided stating the basis for the determination_using
the criteria listed in (1)(a)-(e) above.

€2¥(3) Penalties suspended under this provision will he
deemed waived if the violator complies with all provisions of
the administrative order and remains in compliance for a period
of one year from the date of iesuanee—eof compliapce with the
administrative order.

3. The board has thoroughly considered all comments
received. The comments and the board’s responses are noted
below:

1. COMMENT: Josh Hofer, Loring Colony, Loring. Mr. Hofer
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states that their public water supply well has always tested
satisfactorily, and he does not believe that there is a need
for more rules and regulations.

RESPONBE: Section 75-6~103(2)(j), MCA, of the Public Water
Supply Act requires the Board to adopt rules establishing "ad-
ministrative enforcement procedures and administrative penal-
ties authorized under this part." This provision mandates the
promulgation of rules establishing administrative penalties and
failure of the Board to do so would violate a duty imposed by
the legislature. In the "Statement of Intent" for the proposed
rules, the legislature "recognize(d) that an economic hardship
may be imposed on a public water supply system in order for
that system to be brought into compliance...and that this hard-
ship may be further increased by the levying of administrative
and civil penalties for noncompliance."

The proposed rules would not impact a public water suppli-
er that is in compliance with standards established by state
regulations. In general, the rules provide the supplier an
oppertunity for returning to compliance when Class II viola-
tions occur by requiring the department to notify the public
water supplier by letter. The proposed rules do not require
the assessment of penalties, but allow the department to in-
clude such penalties, when appropriate, in an Administrative
Oorder issued by the department,

Under internal procedures developed by the department, the
Public Water Supply (PWS) Program will prioritize violations
and take varying types of enforcement actions accordingly,
relying upon EPA’s definitions for significant non~compliers
(SNCs) and other factors.

2. COMMENT: Thomas and Evadeane Walchuk, Ronan. Mr. and Mrs.
Walchuk state that they do not want to test their well that
serves their campground monthly, especially when the campground
is closed.

RESPONBE: They are only required to test their well when the
campground is open., They therefore would not have to test dur-
ing the months that their campground is c¢losed (approximately
November through March) and would not be subject to penalties
during the months that the campground is not open.

3. COMMENT: Ed Kessel, Glenbowl Lanes, dlendive., Mr. Kessell
states that he would like to avoid monthly testing and would be
willing to remove his drinking water fountain and apparently
provide water from an approved source for drinking water, He
would be willing to test once or twice per year.

REBPONBE: Since this comment addresses matters outside of this
rulemaking, changes to the proposed rules cannot adequately
address this commentor’s concerns.

4. COMMENT: Bandra Zzeiler, Helena. Ms. Zeiler states that the
proposed rules appear to be too lenient and that the fines are
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ludicrously low considering the importance of water gquality
issues.

REBPONBE: The provision authorizing the use of administrative
penalties for violations of the Public Water Supply Act (PWSA)
set a maximum penalty of $500 for each day of violation.
Therefore, administrative penalties will typically be used for
less serious violations. The penalties specified in the pro-
posed rules are set at levels intended to promote compliance by
simply making compliance less expensive than non-compliance.
Administrative penalties can be assessed more quickly and re-
gquire less resources in time and staff than bringing an action
for civil penalties. Civil penalties can be assessed at levels
up to $10,000 per day and are reserved for the more serious
and/or more complicated non-compliance situations.

5, COMMENT: Dean Chaussee, Helena. Mr. Chaussee requests that
the rules require written documentation by the director of the
department when penalties are suspended. The documentation
should take into consideration the criteria for suspending
penalties enumerated in Rule V.

RESBPONBE: Providing documentation for suspending penalties is
consistent with the documentation required for denying an en-
forcement request according to the interim “Compliance/Enforce-
ment Manual® adopted by the department. For this reason, the
proposed rules will be modified to read as follows:

RULE V{2) Whenever the director or designee determines
that suspended penalties are appropriate, then written
docugpentation ﬂ;ll he provided stating_ the bgs;s for the
determination using the criteria listed in (1)(a)-(e)

above.

6. COMMENT: Darla Agtung. Ms. Agtung requests that sampling
"calendars" be given to water system owners/operators, that the
rules astablish pre-set penalty amounts, including maximum
amounts and that no penalties be assessed for less serious
violations.

REBPONSE: The proposed Rule IV establishes minimum penalty
amounts for the most common violations. The maximum penalty
amount of $%00 per day per violation has already been estab-
lighed by the 1991 Legislature in the Public Water Supply Law.
An attempt to establish greater maximum penalty amounts in this
proposed rule would therefore be inconsistent with the law. As
mentioned above, suppliers are given opportunities to comply
prior to any penalties being assessed for Class II violations.
Decisions to take formal administrative enforcement action or
seek civil penalties will be in accordance with the depart-
ment’s internal guidance procedures and a penalty policy. As
stated above, these rules are intended to establish appropriate
penalties for less serious violations but do not require the
department to seek such penalties for every violation. For the
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above reasons, no change in the proposed rules will be made in
response to this comment,

7. COMMENT: James and Beverly Hurley. Mr. and Mrs. Hurley
manage a mobile home park and state that they are concerned
with the language in Rule TI, definition (2)(a) that includes
failure to act following ..."tampering, treatment facility
failures, interruption in service and natural disasters" as a
Class I violation. They also requested that more training and
on-site assistance be provided to suppliers,

REBPONSBE: The definition does not hold the supplier liable for
tampering by third parties, treatment failures, or the inter-
ruption in services and natural disasters., The definition of
Class I violations was intended to include situations where the
supplier fails to act in emergency situations that threaten
public health. The inclusion of those situations is to ensure
that a supplier will take all reasonable measures to provide
safe drinking water following such incidents. For clarifica-
tion, the rule has been modified to delete references to natu-
ral disasters and interruption in services, which may include
equipment failures. 8e¢e also, Response No. 9. In addition,
subsection (¢) of the definition was modified to delete refer-
ence to reporting violations to the department and taking cor-
rective action within 24 hours since these requirements are not
specified in the rules governing public water supplies. The
proposed changes to Rule II are as follows:

RULE 11 (2)(a) failure to act in the best jinterest of
public_ health in an emergency situation, including, but
not limited to, disease outbreaks, spills, tampering and
treatment facility failures;—interruption—in—serviee—and
nratural-disasters;

(2) (c) failure to respond to nitrate, total coliform,
turbidity or other MCL violations that pose an acute risk
to _public health, including reperting—to the department;
check sampling, tation—of eorreoetive aetion—within
24—heurst and public notification,

8. COMMENT: NORTH VALLEY COUNTY WATER DISTRICT BOARD MEMBERS,
8T. MARIE. The board members suggest that the rules glive con-
sideration to small systems since they are the ones that can
least afford to comply. The board also encourages common sense
in assessing penalties and that care be used in determining the
responsible party when violations occur.

REBPONSE: The proposed rules establish smaller penalties for
small systems, As mentioned above, penalties are normally as-
sessed after opportunities for compliance are offered for less
serious violations and are not automatically assessed for every
violation. Penalties should, therefore, not be assessed inap-
propriately under the proposed rules. In addition, proposed
Rule V allows moderation of penalties on a case-by-~case basis.
Under the enforcement authority of the Public Water Supply
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Act, the department cannot take action against a party that is
not responsible for compliance. For these reasons, no change
in the proposed rules will be made to address this comment.

9, COMMENT: David G. Rice, attorney for Hill County Water
bistrict. Mr. Rice recommends that the department make use of
consent orders in lieu of standard administrative orders, asks
for an interpretation of Class Il violations, notes that many
small water suppliers cannot afford penalties for unintentional
acts, and asks for more assistance in solving compliance prob-
lems rather than assessment of penalties, perhaps through the
hiring of additional staff.

RESPONBE: The proposed rules do not specify the conditions
under which a consent order will be used by the department,
Cconsent orders will be considered and used according to the
enforcement procedures now being developed. Generally, consent
orders may be appropriate in situations where the responsible
party is willing to achieve compliance according to a schedule
agreed upon by the department.

The proposed rules define Class II violations to include
all routine water quality sampling and monitoring, operator
certification requirements, treatment technique requirements
(except for disinfection), and public notification requirements
not associated with an acute health risk. Class 1 violations
are defined to include those violations associated with immi-
nent public health risks. 1In contrast, Class Il violations are
associated with risks to public health that are not acute in
nature. The rule will not be modified to list every possible
Cclass II1 violation as that would result in a rule listing near-
ly every regulation governing public water supplies. This is
unnecessary as non-compliance with those regulations may result
in penalties. The definition of Class T violations has been
modified, however, in response to this and similar comments.
The change has been made in order to clarify the distinction
between Class I and IT violations. B8ee, Response No. 7.

The assessment of penalties under the proposed Rule IV
specifies that the department will consider, among other
things, the size of the system and the culpability of the vio-
lator. That 1is, unintentional acts are less culpable than
reckless or negligent behavior. In addition, the minimum penal-
ties specified in Table I under Rule 1V adjusts the penalty
downward for small systems. Under Rule V, penalties may be
modified by suspending all or a portion of those penalties when
appropriate. Finally, when the cost of returning to compliance
is significant, consideration will be given to a schedule for
returning to compliance,

10. COMMENT: Ray Wadsworth, Montana Rural Water Bystems Inc.
Mr. Wadsworth requests that a step-by-step enforcement proce-
dure be agreed to by all personnel of the department, approved
by the department administration and the Board of Health and
Environmental Sciences (BHES), and provided to every water
system that may be subject to the penalties. He requests that
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adoption of rules be postponed until reauthorization of the
Safe Drinking Water Act occurs. He requests that consent orders
be utilized in lieu of standard administrative orders. He re-
quests that clarification be provided to define violations,
that instructions (with some flexibility) be provided to assist
suppliers in returning to compliance, that an opportunity to
meet with the regulatory agency be provided to determine what
exactly will be required to come into compliance, that suffji-
cient time be given to make changes following the agreement
upon the necessary steps to return to compliance, and that
sufficient warning be given whenever possible to allow a sup-
plier to budget for compliance issues,

REBPONSE: The department is in the process of developing an
enforcement policy that is scheduled for completion in January.
In the meantime, interim enforcement policy and procedures have
been adopted by the department. These will be used as the stan-
dard for all enforcement actions within the Water Quality Divi-
sion. The enforcement policy will not be adopted in these
rules, however, because it is intended as internal guidance for
department review and selection of enforcement actions. These
proposed rules will be modified, however, to indicate that the
administrative penalty rules will be applied in conformance
with the enforcement policy and procedures adopted by the de-~
partment, as follows:

RULE I PURPOSE (1) This subchapter implements 75-6-103,
McA, which requires rules establishing administrative
enforcement procedures and administrative penalties autho-
rized under the Public Water Supply Act, Title 75, chapter
6, part 1, MCA. Thesge_rules are to
dance with the enmuc&m_ammw
by the department for wate; quality-related laws and pro-
grams administered by the department.

Reauthorization of the SDWA did not occur in the 103rd Congress
and may take months or longer to come to closure. Delay of the
rules until then is inappropriate due to the mandate of the
state law, enacted in 1991, requiring the adoption of adminis-
trative penalty rules.

consent orders are not objectionable in certain situations
and will be used when appropriate. Consent orders may, howev-
er, require more time than the department staff has available.
The proposed rules are intended to avoid any arbitrary assess-
ment of penalties, and should help the public better understand
the potential consequences of non-compliance.

Any violation may subject a supplier to penalties but
generally it is the more serious violations that will result in
penalties. Serious violations include those listed as Class I
violations, as well as those included in EPA’s significant non-
complier definitions, which could be Class I or Class II viola-
tions, Table T in Rule 1V in the proposed rules establishes
minimum penalties for the most common violations. Class I
violations are those that result in imminent health risks and
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may result in penalties. Class II violations may also result
in penalties, but only after opportunity is given to return to
compliance through informal enforcement efforts.

The administrative penalties specified under the proposed
rules are designed to make compliance cheaper than non-compli-
ance, and are not intended to be excessive. The supplier can
avoid penalties by remaining in compliance, especially after
warning letters are received. A supplier should already have a
budget established to cover compliance costs such as monitor-
ing costs. The department is not required to allow a system
time to budget the costs of non-compliance, i.e., penalties,
for failure to do monitoring. A system can avoid all costs of
noncompliance simply by complying with all reqguirements in a
timely manner. Under Rule V, the department can also suspend
penalties where appropriate; the ability to pay is a consider-
ation that must be addressed when suspension is considered.

11. COMMENT: Dennis Riddell, Rae County Water & BSewer Dia-
trict, Bogzeman. Mr. Riddell requests better detinitions for
violations. He requests that procedures be included for how
fines are to be assessed and how the total amount of the fine
will be determined. He is concerned that there is no apparent
consideration for the time that it may take for a supplier to
secure funding for necessary improvements. He states that the
proposed rules do not recognize that equipment failure and
power outages are out of the control of the supplier. Finally,
Mr. Riddell requests that more time be allowed for adoption of
the rules so that the department can work with suppliers and
groups like Montana Rural Water Systems Inc. to formulate an
agreeable solution,

REBPONBE: The definition of Class I violations is being clari-
fied in response to this and similar comments in order to clar-
ify the distinction between Class I and 1I violations. Beas,
Response No. 7.

The proposed rules will not include the method or philoso-
phy behind a decision to seek penalties as the inclusion of
this method would be too burdensome for rulemaking. The da-
partment is developing an enforcement manual that will specify
the procedures and criteria used in determining the appropriate
enforcement response, including the assessment of penalties.
That manual is expected to be complete by January 1995,

A reasonable time for reaching compliance is generally a
consideration in any order issued by the department. Since this
is determined on a case-by-case basis, no change to the rules
will be made to address this concern.

Finally, the rules do net require that the department take
action against a supplier for power failure or equipment fail-
ure. The rules define Class I violations as a failure of the
supplier to take appropriate measures after certain emergency
events occur. As stated in Response No. 7, the rules have been
modified to address this concern by deleting reference to "in-
terruption in services", which would include eqguipment fail-
ures.
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12. COMMENT: Mr. Glenn Decker, Great Falls. Mr. Decker is con-
cerned that past violations are proposed to be subject to pen-
alties. He indicates that a bad sample recently taken by the
department would subject him to penalties. He also found that
he recently did not take required lead and copper samples and
is concerned that he would be liable for penalties. He states
that residents of his mobile home court were required to have
their homes tested for lead and copper levels in the tap water,
but city residents were not.

RESPONBE: Although all violations are theoretically subject to
penalties, only those that are determined by the department to
be significant due to the seriousness of the violation or those
that occur with significant frequency will likely result in a
penalty. As stated above, the proposed rules do not specify
when penalties will be assessed due to the complexity of this
determination.

The proposed penalties specified in the rule are not in-
tended to be retroactive in their application.

13. COMMENT: Mr. Larry Rasmussen, Great Falla. Mr. Rasmussen
states that penalties will not make the water any better. He
states that penalties of $500 per day can result from differ-
ences of opinion and is concerned that only one person’s opin-
ions may be considered when penalties are assessed.

REBPONBE: Penalties are intended to deter viclations of the
Public Water Supply Act and to ensure that action is taken to
return to compliance after routine, informal efforts have
failed. Penalties therefore are specifically intended to make
sure that the water is safe for human consumption.

Penalties will not result from one person’s opinion but
will be determined according to the interim enforcement proce-
dures manual adopted by the department. The procedures require
monthly reviews by program staff to determine which violations
will require formal administrative enforcement and may include
the assessment of penalties. Final review and selection will be
done by the Division Administrator.

14, COMMENT: Anne Boothe, Philco Economic Growth Council,
Malta. Ms. Booth encourages regulations that are conducive to
economic growth., She also encourages a reduction from the re~
quired monthly coliform sampling to quarterly sampling.

RESPONSE: The penalty rules will not impact a supplier that
complies with the requirements of the Public Water Supply Act.
The proposed rules do not address requirements for sampling
frequency. Therefore, no change in the proposed rules will be
made to address this comment,

15. COMMENT: Marvin Pretz, Belgrade. Mr. Pretz protests that
the proposed rules will place the department in an adversarial
position with water suppliers. He suggests that the department
hire engineers to facilitate compliance rather than propose
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penalties. He suggests that a fee for this service be consid-
ered for this additional service.

REBPONBE: As stated above, the proposed rules simply specify
minimum penalty amounts for certain violations and describe

procedures for issuing orders. The suggestion to hire engi-
neers and charge fees for this service is outside the scope of
this rulemaking. No c¢hange in the rules is necessary to ad-

dress the concerns of this commentor.

16. COMMENT: Richard John Kingdon, Grubstake Restaurant, Ham-
ilton. Mr. Kingdon complains that his water tests are already
very expensive and that further penalties are unnecessary. He
believes that his spring, which is developed at the edge of
Forest Service property, is not vulnerable to contamination and
should not be subject to such stringent sampling requirements.

RESBPONBE: As stated above, the legislature adopted a law in
1991 that requires the Board to adopt rules establishing en-
forcement procedures for the issuance of administrative orders
and the imposition of administrative penalties. The proposed
rules implement legislative intent.

17. COMMENTB: Chris Henderson, Loring club, Loring. 8cott &
Barb wWaters, Evan Wataers, Homesteaders Pizza, Malta. Joe and
Wanda Joe’s In and out, Malta. Hines N-L, Malta. The commentors
state that there have been problems with the bureau in the
past. They suggest that the DHES Public Health Lab has been at
fault in some positive coliform sample results. They state that
monthly samples are required now and that 10 check samples are
required for positive coliform results. They state that the
department reguires a notarized compliance letter when a rou-
tine sample is missed and that the department recommends revo-
cation of business licenses when compliance letters are not
sant. They state that restrictions and limits need to be placed
on the bureau.

REBPONSBE: Although the department does use bi-lateral compli-
ance agreements (BCA) for enforcement purposes, the proposed
rules do not address those agreements. The proposed rules
implement the administrative order authority and administrative
penalty authority granted to the department under the Public
Water Supply Act. No change in the rules is necessary to ad-
dress this comment.

18. COMMENT: Nancy Brekke, Wilderness Treatment Center, Mari-
on. Ms. Brekke reguests that sampling return to quarterly for
small public systems.

REBPONBE: The proposed rules do not address requirements for
sampling frequency. Therefore, no change in the proposed rules
will be made to address this comment.

19. COMMENT: Peter Wipf, representing 33 Hutterite colonies.
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Mr. Wipf expresses his concern about the proposed penalties and
how they will be used. He also expressed an interest in working
with DHES to resolve differences and to avoid penalties whenev-
er possible,

REBPONBE: The proposed rules will be used in conjunction with
an interim compliance/enforcement procedures manual adopted by
the department and in conjunction with the penalty policy now
being developed. Those procedures and policies will clarify how
and when penalties will be assessed. The rules have been modi-
fied to express this intent. 8See Response No. 10.

20, COMMENT: R.H. 8cott, Seeley Lake-Missoula County Water
District. Mr. Scott requests that the department spend resourc-
es in technical assistance rather than in adoption of penalty
rules. Mr. Scott also requested the following changes to the
rules: (A) Rule II, definition 2 should be changed to allow for
factors beyond the control of the supplier, such as eguipment
failure, testing facilities and lack of full-time employees
(Mr. Scott suggests the inclusion of specific time frames for
responses); (B) Rule II, definition 3 should be revised to
include all potential violations; (C) Rule II, definition B8
should be changed to include an exact time frame for the recip-
ient of an order to request a hearing, instead of the phrase
"timely fashion"; (D) Rule III, section (1) should be changed
to strike the phrase "..., or is not expected to comply with the
initial response",...; (E) Rule III, section (1) (b) administra-
tive «costs should be clarified; (F) Rule TIII, section
(1) (d) (ii) should be changed to allow for equipment failure,
engineering miscalculations etc.; and (G) Rule II1I, s=ection
(2) (d) should be changed to allow for additional connections to
a water system if interim measures to protect public health are
implemented. In addition, Mr. Scott recommends flexibility in
writing and implementation of the rule, and that DHES concen-
trate on problem solving rather than enforcement,

REBPONBE: The department is required by the 1991 amendments to
the Public Water Supply Law to adopt rules for implementation
of administrative enforcement and administrative penalty au-
thority. These rules are therefore necessary.

Following are responses to comments listed immediately
above: (A) This definition will be clarified. The intent was
not to penalize suppliers for situations beyond their control.
The intent was to encourage compliance in situation where the
public health is threatened unnecessarily because of failure to
act by the supplier. gee Respense No. 7 and 9. (B) Including
all possible violations under Class II would cover nearly all
violations of the rules regulating public water supplies. This
would result in a rule that would be extremely lengthy and
duplicative of the regulations currently established for public
water supply systems. Therefore, the suggested change will not
be made. 8ee also, Reaponse No. 9. (C) This definition will
be changed to specify the 30 days allowed by law. (D) This
phrase has already been deleted from the proposed rules so that
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no further change is necessary. (E) This comment is not clear.
Administrative costs are not addressed in this section. This
section allows the department to pursue penalties in instances
where a person does not respond to a warning letter, There-
fore, no change to the proposed rules will be made to address
this comment. (F) This section does hot reguire the imposition
of a penalty but gives the department the discretion to asgess
penalties if the same or similar violation occurs within 12
months. A change in the rule, therefore, is not necessary to
address this comment. (G) Rule III(2) simply lists a number of
requirements that may be included in an order. The proposed
change to Rule III(2)(d) will not be made as the possibility
for additional service connections is not precluded by that
rule. (H) The rules, ine conjunction with department approved
procedures and enforcement policy, will allow some discretion.
The rules are intended, however, to more clearly define the
department’s enforcement authority under the Public Water Sup-
ply Act.

21. COMMENT: B8taff of dapartment’s Water Quality Division.
Changes to clarify certain sections of the rules are necessary
for the following reasons. (1) The second sentence of Rule
III(1) should be deleted because it conflicts with the require-
ment in the rules providing that a warning letter must precede
the imposition of penalties for all Class II violations. 1In
addition, Rule II1I(1)(a) should be modified to clarify that
penalties are not mandatory for all Class I violations but may
be imposed without issuance of a warning letter; (2) Rule 1V
(1) should be modified to correct the name of the Montana De-
partment of Revenue; and (3) Rule V(2) should be amended to
clarify that compliance must be maintained for one year after
achieving compliance.

RESPONSE: For the reasons stated above, the rules have been
modified as suggested.

22. COMMENT: John Campbell, City of Polson. Mr, Cawmpbell re-
quested clarification of certain definitions and wording of the
rules, as follows: (A) The term "tampering" as used in the
definition for (Class I violations in Rule II(2)(a) should be
clarified. Tamperlng could refer to actions of someepe employed
by the water supplier or the actions of someone else. He ex-
pressed concern over the liability of the supplier resulting
from the actions of someone not under the supplier’s control;
(B) The phrase "interruptions in service" in the same defini-
tion should be deleted or clarified since a water suppller
typlcally has little or no control over interruptions in ser-
vice; (C) Failure to provide continuous disinfection should be
removed from the Class I violations listed in Rule II(2)(b).

He stated that equipment failures are possible even when a back
up system is available; (D) Examples of Class II violations
should be listed in Rule II(3); (E) Rule III(2)(d) (i) should be
deleted because requiring a supplier to cease use of a water or
sewer system until all written approvals are obtained is an
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unreasonable requirement; (F) Rule V was excellent; and, (G)
Suppliers should be provided with calendars to indicate when
sampling is to be done in order to promote compliance.

RESPONSE: (A) "Tampering" is included as a Class I violation to
address incidents of vandalism that may result in threats to
human health. Although the supplier may have no control over
such incidents, the supplier remains responsible for minimizing
the health risk resulting from the actions of others. For exam-
ple, vandals entered a steel tank serving a public water system
in Montana and defecated in the tank. Residents consumed the
water until routine sampling detected the problem. The supplier
reacted immediately and minimized public health risks after the
problem was found by flushing and disinfecting the systenm,
taking repeat samples and providing a new lock on the tank. If
the supplier had not reacted immediately, the health risks are
obvious., Due to the gravity of harm that may result from a
supplier’s delay in protecting public health, the rule will
remain as proposed; (B) The phrase "interruption in service"
has been deleted from the revised rule proposal. Bea Response
No. 7 and 9; (C) Even though failure to provide continuocus dis-
infection is listed as a Class I violation, penalties are not
automatically imposed. The decision to pursue penalties for
Class I violations will be made according to department poli-
cies and procedures currently under development, Such penalties
would be assessed only when appropriate under that guidance.
Since continuous disinfection is an extremely important barrier
against waterborne disease, failure to do so will remain a
Class I violation as originally proposed; (D) Including exam-
ples of cClass II violations in the definition may be misleading
as not all violations can be listed and those that are listed
would not completely inform the reader of the specific require-
ments necessary for achieving compliance. Examples of Class II
violations are fajlure to take required routine coliform, chem-
ical or radiological samples, failure to perform routine water
quality monitoring (chlorine residual, turbidity etc.), failure
to submit required water quality monitoring reports, failure to
provide public notification for violations that are not acute
public health risks (e.g., notice for failure to take routine
chemical samples) etc. As stated above, the examples will not
be included in the definition of Class II violations as they
may cause unnecessary confusion; (E) The rule allows the De-
partment to issue an administrative order prohibiting the use
of a water or sewer systems. The ability to use this prohibi-
tion is discretionary and not required in every order issued by
the department. The rule notifies the regulated community that
the prohibition may be used when appropriate. For example, if a
restaurant was built without approval and obtained its water
from an untreated surface water source, the department could
not allow such a facility to remain open until the plans for
the facility were reviewed and approved., This rule clarifies
the Department’s authority to prevent further use of the system
and will remain as proposed; (F) No response required. (G)
Comment noted. Since the commentor’s suggestion is beyond the
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scope of the proposed rulemaking, no change will be made to
address this comment.

23. COMMENT: Will 8Snodgrass, Missoula. Mr. Snodgrass opposed
striking the second sentence of paragraph (1) in Rule III. He
described several examples of possible violations that he ap-
parently beljeved would warrant imposition of larger penalties
than those specified in Table I in Rule IV.

RESBPONSBE: The flexibility to increase penalties above the
amounts listed in Table I is already available in the statute.
Therefore, the proposed deletion of this sentence will be made
in the final rule.

24. COMMENT: christine Anderson, Loring. Ms. Anderson stated
that she had forgotten to take a sample from the water system
serving the Loring Bar. She stated that her business is now in
jeopardy for the next six months. She stated that the water
from her well has always tested satisfactory, and she is con-
cerned about the costs of these rules.

RESPONSE: The rules will not add any costs to the operation of
a public water supply if the supplier is in compliance with
current regulations. Also, violations do not automatically
result in penalties as described in previous responses. Final-
ly, the department is required by law to adopt the rules.
Therefore, no changes to the rules will be made in response to
this comment.
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BEFORE THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

In the matter of a new rule ) NOTICE OF ADOPTION OF
to reject, modify, or ) ARM 36.12.1019 TRUMAN
condition permit applications ) CREEK BASIN CLOSURE
in the Truman Creek Basin

TO: All Interested Persons

1. On November 23, 1994, the Department of Natural
Resources and Conservation published a notice of public hear-
ing on the proposed new rule to reject, modify, or condition
pernmit applications in the Truman Creek Basin at pages 3007
and 3008, Montapa Administrative Register, Issue number 22.
Notices were also published on November 17 and 24 and December
1, 1994, in the Daily Inter Lake. Individual notices were
mailed on November 10, 1994, to 45 water users in the proposed
closure area.

2. On January 5, 1995, at 7:00 p.m., a public hearing
was held in the conference room of the Fish, Wildlife & Parks
building in Kalispell, Montana. During the hearing and the
prescribed comment period, the Department received oral com-
ments from interested persons. Further written comments were
accepted through January 11, 1995.

3. The proposed new rule i8 being adopted as proposed.
The closure period will be from July 15 through August 31.

4. The Department has thoroughly congidered all written
and oral comments received. The following is a summary of the
comments and the Department's responae to these comments:

COMMENT: The water shortage in the Truman Creek basin is
not due to the domeatic and agricultural umes. It iB caused
by clear cutting in the watershed which reduces the amount of
snowpack which supplies water to the Truman Creek basin. The
atate of Montana should not allow clear cutting,

RESPONSE: Clear cutting may reduce the amount of snow-
pack; however, this Department hae no jurisdiction over the
practice of clear cutting. The only remedy for a water short-
age caused by clear cutting over which the Department has
jurisdiction, is the bamsin closure, Land use issues can be
best addressed through other requlatory agencies at the local,
state, and federal levels. Regardless of the cause, the
Department’'s water availability report for the basin shows
there is not sufficient water during the closure period except
for exiating water users who often experience a shortage of
water.

COMMENY: Purchasers of new property in the Truman Creek
drainage, would not be able to obtain water rights.

There seems to be no scientific, measurable, or reason-
able explanation of a problem with Truman Creek. There has
been no study to indicate a problem.
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: The closure period is from July 15 through
August 31. An application to appropriate surface water during
the period outside the closure period would be accepted and
processed., T1f one wisher to construct a storage facility to
appropriate and store water during the period outaide the
closure period for use during the closure period, the applica-
tion would be accepted and proceassed by the Department.
Ground water appropriations over 35 gallons per minute can be
made if the source of water is not directly connected to
surface sources. A notice of completion of ground water
appropriation under 35 gallons per minute could also be filed
and the Department is required by law to imsue a water right
certificate for auch wells.

The Department researched water right records; reviewed
precipitation maps; obtained moils and topographic maps,
runoff and flow measurement records, and actual water use
information; and performed an hydrologic analysia. This
analysis produced the information that the basin was water
short only during the period from July 15 through August 31,
the proposed closure period. This was explained before the
hearing and the water availability report was available for
review at the hearing.

COMMENT: The Department should allow those who have been
using the water without a permit to be grandfathered in. The
depletion of water due to an outside source should not warrant
punigshment to land owners who have the creek on their land.

In one instance, water has been used without a water right for
15 years and another for five yeara. There was a moratorium
on water right applicationg in 1991 and we were not allowed to
make application for new use.

RESPONSE: There is no provision in Montana Water Law for
a person using water illegally to be granted a beneficial
water use permit by grandfathering. The moratorium proclaimed
by the Governor in 1991 waa in effect for approximately five
montha due to drought conditions. An application could hawve
been made by these users at any time before and after the
moratorium. The closure will not punish any land owner who
has obeyed the law by filing for and receiving a beneficial
water use permit prior to appropriating the water. Those who
have not filed for a beneficial water use permit, but use the
water without a permit are gquilty of a misdemeanor and may be
subject to civil penalty as well.

COMMENT: The ground water usere were not informed of this
procedure as they should have been by law. Paragraph four of
the closure places the burden of proof that the ground water
to be appropriated is not directly connected to the surface
water upon the applicant. The Department has a great deal of
discretion in denying an application. It would become a
battle of the hydrologists., The burden of proof should be
placed upon the more senior water right holders and on the
Department, not on future ground water users.
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RESPONSE: Mont. Code Ann. § 85-2-319(4) (1993) states in
relevant part, "Title 2, chapter 4, parta 1 through 4, govern
rulemaking proceedings conducted under this section, except
that in addition to the notice requirements of those parts,
the department notice of the rulemaking hearing must be pub-
lished at least once each week for 3 successive weeks, not
leas than 30 days before the date of the hearing, in a newspa-
per of general circulation in the county or countiea in which
the source is located. The department shall serve by mail a
copy of the notice, not less than 30 days before the hearing,
upon each person or public agency known from the examination
of the records of the department to be a claimant, approp-
riator, or permitholder of water in the source.” Since ground
water is not the source of water concerned in this closure the
Department was not required to notify ground water right
owners.,

An applicant for a ground water permit has always had the
burden to prove the proposed appropriation will not adversely
affect other water users, including any surface water users.
One of the methods to prove no adverse effect is having a
hydrologist perform a study and produce a report. This is not
a new concept. The Department has no additional powers as a
result of thia closure.

COMMENT: Emmons Creek iB a very small]l creek of very short
length used as a primary source of household water, The
people now living on Emmona Creek cannot use all the water it
contains, but the full amount of water would make no differ-
ence to ranches on Truman Creek. Emmons Creek users are being
penalized with possible loss of water due to logging and
timber sales. To lose water on Emmons Creek would put a
hardship on almost every family up and down the creek. The
average deep well is about $6,000 to put down which is more
than most people can afford on short notice. One soclution
would be to delete Emmons Creek from the proposed Truman Creek
basin closure,

RESPONSE: Closing the basin to further appropriation
would not reduce the amount of water available to the people
who have water rights and use the water now. It would protect
the current flows and not allow the water tou be further de-
pleted during the closure period. The waters of Emmons Creek
will not be taken from the current users with valid water
rights to be used in Truman Creek.

COMMENT: Fire protection is an issue. Since there is not
enough water in the creek to fill the fire trucks, they must
travel to Smith Lake to refill which would use valuable fire-
fighting time. One user has tried to keep 30 feet of green
vegetation around their house, but could only water 15 to 20
minutes in each spot and for only one hour at a time before
the hose ran dry and dribbled 10 inches from the aprinkler
head. Then the users could not run any water at all for the
next three or four hours,

3-2/9/95 Montana Administrative Register



-225-

RESPONSE: Keeping a span of green vegetation around one's
home is one way to protect from fire; however, the same resgult
could be obtained by a cultivated span around the home, thin-
ning of nearby treea, and removal of underbrush. Perhaps,
aince water is so short, that should be considered inatead of
uging the water to promote the growth of vegetation. Also
temporary appropriations of water from any surface source in
the basin is exempt from this closure when used to fight
fires.

COMMENT: Closing the basin for a small part of summer isa
ludicrous at best. A dry spring and dry fall will take a lot
of water out of the creek at a crucial time when trout are
spawning. There is a need to close it all year against
further use.

RESPONSE: The record supports the closure of the Truman
Creek basin from July 15 to August 31. There are no factual
data of record to support closure for a longer period. More-
over, there are no water rights for the protection of any in-
stream flows for fisheries. 1If conditions in the Truman Creek
basin change and the petitioners have factual data demonstrat-
ing there is a shortage during other periods of the year, they
can petition the Department at that time to close the basin
during those periods.

COMMENT: Many people draw from Truman Creek that do not
have water rights. Who is responsible for policing water
appropriatora? Why do some users have to follow the laws and
others get away with doing whatever they please?

RESPONSE: The Department simply does not have the re-
sources (personnel, money, and time) to police every stream in
the State. The Kalimpell Water Resmources Regional Office
manages four counties, some of the most heavily populated
areas in the State. When a formal complaint ia filed, it is
investigated to the extent allowed by the available resources
and the illegal water use is either atopped voluntarily or the
matter may be pursued through legal channels. Each senior
water user has a duty to call for water when it is needed and
the junior 1is required to cease or reduce water use until the
genior's right ia satisfied. If a senior calls for water and
the junior does not release the water, a formal complaint may
be filed with the Department. However, if the Department is
unable to pursue the matter, the senior always has the option
of taking the matter to court without the Department.

5. No other written or oral comments were received.

~

/ﬁ:rk simonich, Dlreﬁtor

certified to the Secretary of State January 30, 1995.
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BEFORE THE BOARD OF PRIVATE SECURITY PATROL OFFICERS
AND INVESTIGATORS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the petition ) DECLARATORY RULING
for declaratory ruling on the )
licensure exemption of Federal )
Defenders of Montana, Inc. )
)

invesgtigators

Intxoduction

1. On May 26, 1994, the Board of Private Security Patrol
Officers and lnvestigators published a Notice of Petition for
Declaratory Ruling in the above-entitled matter at page 1462,
1994 Montana Administrative Register, issue number 10.

2. On July 14, 1994, the Board presided over a hearing in
this matter to consider written and oral testimony from
interested individuals.

3, On October 18, 1994, the Board made a motion to deny
the petition for declaratory ruling.

The Question Presented

4. Petitioner requests a ruling on whether investigators
employed by Federal Defenders of Montana, Inc. qualify for an
exemption under the licensure requirement for private
investigators under section 37-60-105, MCA.

aApplicable Law

5. Petitioner seeks a ruling that FDM investigators
qualify for one or more of the following exemptions:

a. Section 37-60-105(1)(a), MCA. [This chapter
does not apply to:] any one person employed singly
and exclusively by any one employer in connection with
the affairs of such employer only and where there
exigts an employer-employee relationship and the
employee is unarmed, does not wear a uniform, and is
guarding inside a structure which at the time is not
open to the public;

b. Section 37-60-105(1) (b) (iii), MCA. [This
chapter does not apply to:] a person . . . who has
received training as a private security guard from
the employer or at the employer's direction;

c. Section 37-60-105(2), MCA. [This chapter does
not apply to:] an officer or employee of the United
States of America or of this state or a political
subdivision thereof while such officer or employee is
engaged in the performance of his official duties;

d. Section 37-60-105(4) (b), MCA, [This chapter
does not apply to:} a legal intern, paralegal, or
legal assistant employed by one or more lawyera, law
offices, governmental agencies, or other entities;
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e, Section 37-60-105{(9), MCA. [This chapter does
not apply to:] an internal investigator or auditor,
while making an investigation incidental to the
business of the agency or company by which he is
singularly and regularly employed.

Facts Pregented

6. At the hearing, Mr. Gallagher testified as follows:
The FDM is a nonprofit corporation established under the
Criminal Justice Act, 18 U.S.C. Section 3006A(a), Community
Defender Organization Model. The Criminal Justice Act provides
for three models of indigent defense plans. In Montana, a panel
of Federal District Court judges adopted the Community Defender
Organization Model. The Community Defender Organization Model
followa guidelines established by the Administrative Office of
the United States Courts. Pursuant to thosge guidelines, the FDM
incorporated under the laws of Montana. ‘The organization is
funded by the federal government.

7. Mr. Gallagher further testified that FDM investigators
are full-time salaried employees of the FDM who work under the
supervision of the Chief Federal Defender. They receive
training from the Administrative Office of the United States
Courts. FDM investigators gather evidence and assist attorneys
in the defense of indigent criminal clients and federal habeas
corpus litigants.

Legal Analygig
8. FDM investigators do not qualify under any exemption
listed in section 37-60-105, MCA. Subsection (1) (a) is

inapplicable because FDM investigators are not “guarding inside
a structure." Subsection (1) (b) (iii) is inapplicable because
FDM investigators do not meet the definition of "private
security guard" found at section 37-60-101(15), MCA. Subsection
(9) is inapplicable because FDM investigators are not "internal
investigators or auditors® as defined at ARM 8.50.423(5) as a
person who "investigates incidents occurring within the internal
affairs of an agency or company . . . and only investigates acts
committed by persons who are employed by that company or
agency."

9. FDM investigators do not meet the requirements for
exemption as a paralegal or legal assistant under subsection
(4) (b) . Section 37-60-101(12), MCA defines "paralegal" or

"legal asaistant® as

a person qualified through education, training, or
work experience to perform substantive legal work that
requires knowledge of legal concepts and that is
customarily but not exclusively performed by a lawyer
and who may be retained or employed by one or more
lawyers, law offices, governmental agencies, or other
entities or may be authorized by administrative,
statutory, or court authority to perform this work.
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The definition of private investigator appears at section
37-60-101(14), MCA:

a person other than an insurance adjuster who for
any consideration whatsoever makes or agrees to make
any investigation with reference to:

(a) crimes or wrongs done or threatened against the
United States or any state or territory thereof;

(b) the identity, habits, conduct, business, occupation,
honesty, integrity, trustworthiness, efficiency, loyalty,

activity, movement, whereabouts, affiliations,
agasociations, trangactions, reputation, or character of any
person;

{c} the location, disposition, or recovery of lost
or stolen property;

(d) the cause or responsibility for fires, libels,
losses, accidents, or injury to persons or property;
or

(e) securing evidence to be used before any court,
board, officer, or investigating committee.

The Board notes that the FDM employees in question are referred
tc as "investigators,” and not as ‘"legal assistants" or
"paralegals." Under the facts presented, FDM investigators are
not performing "subgtantive legal work." The substance of FDM
investigators' work is to investigate crimes alleged against FDM
clients and to secure evidence to be used in court to assist in
their legal defense.

10. Finally, FDM investigators do not qualify for
exemption under section 37-60-105(2), MCA because they are
employees of the corporation and not employees of the *United
States of America or of this state or a political subdivision
thereof . . . ."

Conclusion

11. The Petition for Declaratory Ruling and Petitioner's
request for exemption from licensing requirements is DENIED.

DONE this [fzﬁ day of M, 1995.

BOARD OF PRIVATE SECURITY PATROL
OFFICERS AND INVESTIGATORS

BY:
GARY GRAY/,( CHAI
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rules, amendment or repeal of existing rules
filed with the Secretary of State, except rules proposad by the
Department of Revenue, Proposals of the Department of Revenue
are reviawed by the Revenue Oversight Committee.

The Administrative Code Committee has the authority to make
recommendations to an agency regarding the adoption, amendment,
or repeal of a rule or to request that the agency prepare a
statement of the estimated economic impact bf a proposal. In
addition, the Committee may poll the members of the Legislature
to determine if a proposed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amend
a rule, or a Joint Resolution recommending that an agency adopt
or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
_statements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules. The address

is Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions;

MONTANA ADMINISTRATIVE REGISTER

Administiative Rules of Montana  (ARM) is =a
looselsaf compilation by department of all rules
of astate departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Moptana Administrative Register (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by agencies,
notices of rules adopted by agencies, and
interpretations of statutes and rules by the
attorney general (Attorney General's Opinions)
and agencies (Declaratory Rulings) issued since
publication of the preceding register.

Use of the Administrative Rules of Montana (ARM):

Known
Subject
Matter

Statute
Number and
Department

1. Consult ARM topical index.
Update the rule by checking the accumulative
table and the table of contents in the last
Montana Administrative Register issued.

2. Go to cross reference table at end of each
title which lists MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which have
been designated by the Montana Administrative Procedure Act for
inclusion in the ARM. The ARM is updated through September
30, 1594, This table includes those rules adopted during the
period October 1, 1994 through December 31, 1594 and any
proposed rule action that was pending during the past 6-month
period. (A notice of adoption must be published within 6 months
of the published notice of the proposed rule.) This table does
not, however, include the contents of this issue of the Montana
Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check tha ARM updated through September 30, 1994,
this table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter of
the rule and the page number at which the action is published in
the 1994 and 1995 Montana Administrative Register.

GENERAL PROVISIONS, Title 1

1.2.419 Filing, Compiling, Printer Pickup and Publication
Dates for the Montana Adminiastrative Register,
p. 2709, 3009

ADMINIST epartm of, Title 2

2.5.201 and other rules - State Purchasing, p. 2469, 2814

2.21.6701 and other rules - Statewide Employee Incentive Award
Program, p. 1784, 2511

(Publiec Employeesa’ Retiremant Board)

I Approval of Requests for Retirement and Authorizing
Payment of Retirement Benefits, p. 2686, 3182

I-III Mailing Membership Information about Non-profit
Organizationa, p. 508, 2515

I-XI and other rules - Medical Review of Members -

Discontinuance of Disability Retirement Benefits -
Procedures for Requesting an Administrative Hearing -
Model Rules - Definitions - Disability Application
Process - Election of Disability Coverage, p. 1191,
1816, 2106

2.43.203 Deadline for Submitting Facts and Matters When a
Party Requests Reconsideration of an Adverse
Administrative Dacision, p. 3116

2.43.204 Administrative Procedures for Contested Cases,
p. 2039, 2711

2.43.305 and other rules - Mailing Membership Information for
Non-profit Organizations, p. 2688, 3181
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(Teachers’
2,44.518
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and other rules - Periodic Medical Review of
Dispability Retirees - Cancellation of Disability
Benefits, p. 2878

Retirement Board)

and other rules - Independent Contractor - Limit on
Earned Compensation - Lump Sum Payments at the End of
the School Term, p. 3057

(State Compeneation Insurance Fund)

I

2.55.324
2.55.326
2.55.404

and other rules - Optional Deductible Plana -
Retrospective Rating Plans - Premium Rates, p. 2690,
2881, 3084, 18, 109

Premium Ratesetting, p. 1497, 2108

Minimum Yearly Premium, p. 981, 1817

Scheduled Rating - High Loss Modifier, p. 1

AGRICULTURE, Department of, Title 4

I

I-VIIX
4.2.102
4.4.312
4.10.202

4.15.101

Emergency Rule to Allew the Use of the Pesticide
Pirimor Under Section 18 of FIFRA, p. 2109

Rinsing and Disposal of Pesticide Containers,
p- 1317, 1988

and other rule - Exceptions and Additions for
Agricultural Sciences Division -~ Exceptions and
Additions for Plant Industry Division, p. 1501, 1987
Process of Payment for Losses, p. 2373, 2712

and other rules - Classification and Standards for
Pesticide Applicators, p. 2883, 3183, 20
and other rule - Fees - Mediation Scheduling and

Agreement Procedures, p. 1499, 1989

STATE AUDITOR, Title 6§

I-III

I-VIII
I-XIIT

I-XXIV

6.6.5001

Electronic Filing of the Appointment and Termination
of Insurance Producers, p. 1323, 1820

Standardized Health Claim Porms, p. 3060

Small Employer Carrier Reinsurance Program, p. 1200,
2111

Small Employer Health Benefit Flans, p. 511, 1528,
1990

and other rules - Small Employer Health Benefit Plans
and Reinsurance, p. 2562, 2926

(Classification and Rating Committee)

6.6.8301

6.6.8301

3-2/9/95

Updating References to tha NCCI Basic Manual for
Workers’ Compensation and Employers’ Liability
Insurance, 1980 Ed., as Supplemented through August
30, 1994, p. 2570

Updating References to the NCCI Basic Manual for
Workers’ Compensation and Employers’ Liability
Insurance, 1980 Edition, p. 608, 1669
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COMMERCE, Department of tle 8

(Board of Alternative Health Care)

8.4.507 and other rules - Required Reports - Vaginal Birth
After Cesarean (VBAC) Deliveries - Management of

Infectious Waaste, p. 2998

{Board of Architects)

8.6.405 Reciprocity, p. 715, 1§77

8.6.407 and other rules - Examination - Individual Seal -
Standards for Professional Conduct, p. 2771

(Board of Athlatica)
8.8.2804 and other rulea - Licensing Requirements - Contracts
and Penalties - Fees - Promoter-Matchmaker, p. 985,

1670

(Board of Chiropractors)

8.12.601 and other rules - Applications - Reciprocity -
Reinstatement - Interns and Preceptors, p. 1503, 2713

8.12.601 and other rules - Applications, Educational
Requirements - Renewals - Continuing Education

Requirements - Unprofessional Conduct, p. 222, 1578

(Board of Clinical Laboratory Science Practitioners)
I Continuing Education, p. 611, 1671

(Board of Cosmetologista)
8.14.401 and other rules - Practice of Cosmetology, Manicuring
and Electrolysias, p. 331, 1679, 1822

(Board of Dentistry)

B8.16.405 and other rules - Fees for Dentists, Dental
Hygienists, Anesthesia and Denturists - Dental
Hygienist Credentials, p. 2573, 3090

8.16.1002 and other rules - Continuing Education - Requirements
and Restrictions, p. 988, 1506, 2627

(Board of Hearing Aid Dispensers)
8.20.402 and other rules -~ Fees - Examinations - Licengees
from Other Statea, p. 717, 2714

(Board of Horse Racing)

8.22,302 and other rules - Board of Stewards - Definitions -
Annual License Fees - Genaral Provisiona -
Permigsible Medication - Programs - Exacta Betting,
p. 2774, 3184

8.22.1402 and other rule - Permissible Medication - Trifecta
Wagering, p. 1507, 2128

{Board of Landscape Architects)

8.24.409 and other rule - Fee Schedule - Renewals, p. 991,
1579
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(Board of
8.28.502

8.28.1501

(Board of
8.32.425

8.32.150)
8.32.1606
(Board of
8.34.414A

(Board of
8.39.,518

(Board of
8.42.,402

(Board of
8.44.402

{Board of
8.48.407

(Board of
8.52.606

(Board of
8.56.602A
{Board of

8.57.401

8.57.402
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Medical Examiners)

and other rules - Requirements for Licensure -
Unprofessional Conduct - Definitions with Regard to
the Practice of Acupuncture, p. 613, 1580

and other rules - Physician Assistants - Definitions
- Qualifications - Applications - Fees - Utilization
Plans - Protocol - Temporary Approval - Informed
Consent - Termination and Transfer - Unprofessional
Conduct, p. 720, 1582

Nursing)
Fees, p. 2375, 2815
and other rules - Prescriptive Authority, p. 615,
1326, 2518, 2716
and other rules - Non-disciplinary Track - Admission
Criteria - Educational Requirements, p. 3065

Nursing Home Administrators)
Application for Examinations, p. 993, 2822

Outfitters)
and other rules - Fees - Misconduct, p. 2377, 2823

Physical Therapy Examiners)
and other rules - Examinations - Fees - Licensure by
Endorgement - Foreign-Trained Applicants, p. 996,
1583

Plumbers)
and other rules - Definitiona - Applications -
Examinations - Renewals - Journeyman Working in the
Employ of Master - Registration of Businesa Name -

Feea - Qualifications for Journeyman, Master and Out-
of-State Applicants, p. 3118

Professional Engineers and Land Surveyors)
and other rule - Affiliation with National
Agscociations - Complaint Process, p. 1625, 2935

Psychologistas)
and other rule - Required Supervised Experience - Fee
Schedule, p. 3001

Radiologic Technologists)
Permits, p. 2886, 21

Real Estate Appraisers)

and other rules - Definitions - Application
Requirements - Course Requirements - Continuing
Education - Fees, p. 727, 1584

and other rule - Appraisal Reports - Application

Requirements, p. 2696, 22

Montana Administrative Register



-235-

(Board of Realty Regulation)

8,58.406C and other rule - Application for Equivalency--Broker
- Grounds for License Discipline - General Provisions
- Unprofessional Conduct, p. 730, 1585

8.58.411 Fee Schedule, p. 2698, 3186

8.58.419% and other rules - License Diascipline - Application
for Licensure - Discipline of Property Management
Licensgees, p. 5

(Board of Respiratory Care Practitioners)
8.59.601 and other rules - Continuing Education, p. 2700, 3093

(Board of Spaech-Language Fathologiata and Audiologists)
8.62.413 and other rule - Fees - Schedule of Supervision -
Contents, p. 1327, 1992

(Board of Passenger Tramway Safety)
I-II Board Engineer Conducting Acceptance Inspection -
Conference Call Meetings, p. 2703

(Board of Veterinary Medicine)

I Licensees form Other States, p. B8
8.64.802 and other rules - Applications for Certification -
Qualification - Management of Infectious Wastes,

p- 1329, 1993

(Building Codes Bureau)

8.70.101 Incorporation by Reference of Uniform Building Code,
p. 1331, 1994

(Milk Control Bureau)
8.79.301 Assessments, p. 89

(Government Assistance Division)

I Incorporation by Reference of Rules for Administering
the 1995 CDBG Program, p. 3067

I Administration of the 1994 Treasure State Endowment
(TSEP) Program, p. 125, 1589

I Administration of the 1994 Federal Community

Devaelopment Block Grant (CDBG) Program, p. 127, 1587

8.94.4102 and other rules - Report Filing Fees Paid by Local
Government Entities - Financial Statements -
Incorporation by Reference of Varlous Standards,
Accounting Policies and Federal Laws and Regulations
under the Montana Single Audit Act, p. 999, 2430,
2717

(Board of Investments)
8.97.919 Intercap Program - Special Assessment Bond Debt -
Description - Requirements, p. 3069

(Hard-Rock Mining Impact Board)

8.104.101 and other rules - Administration of the Hard-Rock
Mining Impact Aet, p. 1627, 2718, 3010
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(Montana State Lottery)

8.127.407 and other rule - Retailer Commissions - Sales Staff
Incentive Plan, p. 1002, 1823, 1995

8.127.1007 Sales Staff Incentive Plan, p. 1947, 3094

EDUCATION, Title 10

(Superintendent of Public Instruction)

10.10.301A and other rules - Schoel PFunding and Tuition,
p. 1006, 1824

10.16.1302 and other rules - Special Education School Funding,
p. 2576

(Board of Public Education)

I Teacher Certification - Surrender of a Teacher
Specialist or Administrator Certificate, p. 817, 2525

10.55.601 Accreditation Standards; Procedures, p. 1642, 2524

10.55.604 Accreditation Standards; Procedures - Alternative
Standard, p. 3154

10.55.711 and other rules - Accreditation - General: Class
Size and Teacher Load - Class Size: Elementary,
p. 3156

10.55.907 Distance Learning, p. 3152

10.56.101 Student Assessment, p. 3151

10.57.101 and other rules - Teacher Cextification - Review of
Policy - Definitions - Grades - Emergency
Authorization of Employment - Approved Programs -
Experience Verification - Test for Certification -
Minimum Scores on the National Teacher Examination

Core Battery - Renewal Requirements - Renewal
Activity Approval - Appeal Process for Denial of
Renewal Activity - Recency of Credit - Endorsement
Information - Class 1 Professional Teaching

Certificate - Class 2 Standard Teaching Certificate -
Class 3 Administrative Certificate - Class 4
Vocational Certificate - Clasa 5 Provisional
Certificate Social Workers, Nurses and Speech and
Hearing Therapists - Request to Suspend or Revoke
Teacher or Specialist Certificate - Notice and
Hearing for Certificate Revocation - Hearing in
Contested Cases - Appeal from Denial of Certificate -
Considerations Governing Acceptance of Appeal -
Hearing on Appeal - Extension of Certificates for
Military Service - Conversion Program Secondary to
Elementary - Class 6 Specialist Certificate, p. 3125

10.57.301 Teacher Certification - Endorsement Information,
p.- 815, 1690

10.58.102 and other rules - Teacher Certification - Teacher
Education Programs Standards, p. 735, 2722

10.64.355 Transportation - Bus Body, p. 733, 2526

10.65.101 Hours and Days of Instruction - Poliey Governing
Pupil Instruction-Related Days Approved for
Foundation Program Calculations, p. 1640, 2527
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FAMILY SERVICES, Department of, Title 11

I and other rule - Definitions - Medical Necessity
Requirements of Therapeutic Youth Group Homes, p. 95

I Smoke Free Environment in Day Care Facilities,
p. 2890, 3188, 25

I Youth Care Facilities - Persons Affected by
Department Records, p. 2594, 2936, 3011

I-I1 Community Homes for the Developmentally or Physically
Disabled - Persons Affected by Department Records,
p- 2596, 2939

I-IX and other rules - Counting Children Considered to be
in Day Care - Infant Needs of Non-Infants - Defining
Day Care Center, Family Day Care Home and Group Day
Care Home, p. 2389, 2740

I-II1 Placement of Children with Qut-of-State Providers,
p. 1338, 1996

11.2.203 Requests for Hearings Upon Notification of Adverse
Action, p. 2888, 3187

11.5,501 and other rules - Child Protective Sexrvices, p. 1792,
2431

11.5.601 and other rules - Case Records of Abuse and Neglect,
p. 1789, 2433

11.7.501 Foster Care Review Committee, p. 10

11.7.603 Fostexr Care GSupport Services - Diaper Allowance,
p. 93

11.8.304 Violations of Aftercare Agreements, p. 819, 1590

11.12.413 and other rules - Medical Necessity Requirements of
Therapeutic Youth Group Homes, p. 2380, 2739, 3013

11.14.103 Registration and Licensing of Day Care Facilities,
p. 2393, 2742, 23

11.14.104 Day Care Facilities - Persons Affected by Department
Records, p. 2598, 2938

11.14.401 PFamily Day Care Home Provider Responsibilities and
Qualifications, p. 91

ISH, WILDLIF ARK Depa of le 12

I Classifying Certain Types of Actions Taken Under the
River Restoration Program as Catagorical Exclusions,
p. 1649, 2129

I Nonresident Hunting License Freferance System,
P. 242, 1834

I-v and other rules - Wildlife Habitat, p. 1644, 3095

I-X Block Management Program, p. 1064, 1691

12.6.901 No Wake Speed Zone in Bigfork Bay of Flathead Lake,

. 2600

12.6.901 gmergency Amendment - Extending the No Wake Speed
Zone in Bigfork Bay of Flathead Lake, p. 2434

12.6.901 Establisghment of a No Wake Speed Zone on Portions of
the Blackfoot and Clark Pork Rivers, Missoula County,
p. 825, 1699

12.7.803 and other rules - Evaluation and Recommendation -

Competing Applications - Department Decision - Appeal
to the Commission, p. 3004
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14.

8.201

-238-
tle 14

and other rules - Electrical Supply Shortage, p. 12

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16

I-X
16.

16.

16.

16.

16.

16

16

16,

16.

16

16,

16

16.

8.401

8.708

8.945

8.1301

8.1413

.8.1903

.8.1907

8.1908

10.101

.10.239

10.501

.10.504

10.701

Integrated Solid Waste Management Plan, p. 1510
Drinking Water and Ice Regulations, p. 2474, 2832
Establishing Administrative Enforcement Procedures
for the Public Water Supply Act, p. 2398

Alr and Water Quality - Procedures and Criteria for
the Certification of Air and Water Pollution
Equipment as Eligible for Special Property Tax
Treatment, p. 2482, 110

and other rules - Implementation of the Water Quality
Act’s Nondegradation Poliecy, p- 2723, 849, 2136
Water Quality - Use of Mixing Zones, p. 835, 2136
and other rules - Air Quality - Emergency Procedures

~ Ambient Air Monitoring - Visibility Impact
Agsessment - Preconstruction Permits - Stack Heights
- Dispersion Techniques - Open Burning -

Preconatruction Permits for Major Stationary Sources
or Major Modifications Located Within Attainment or
Unclassified Areas - Operating and Permit Application
Pees - Operating Permits - Acid Rain Permits, p. 3070
and other rules - Air Quality - Incorporation of
Federal Air Quality Rules and Incorporation of the
Montana Source Testing Protocol and Procedures
Manual, p. 2043, 2828

and other rules - Air Quality - Prevention of
Significant Deterioration of Air Quality, p. 2048,
2829

and other rules - Air Quality - Open Burning of
Christmas Tree Waste - Open Burning for Commercial
Film or Video Productions, p. 867, 2528

and other rule - Air Quality - Opacity Requirements
at Kraft Pulp Mills, p. 1654

and other rule - Air Quality - Air Quality Operation
and Permit Feas, p. 2052, 3189

Air Quality - Fees for the Smoke Management Program,
p. 1511, 2130

Air Quality - Feea for Christmas Tree Wastes and
Commercial Film Production Open Burning, p. 2054,
2830

Food, Drugs and Cosmetics - Incorporating Federal
Food Standarda, p. 2395, 2743

and other rules - Minimum Performance Requirements
for Local Health Authorities, p. 1797, 2941, 26

and other rules - Bottled Drinking Water and Ice
Regulations, p. 2404, 2831

Prinking Water - Licensing Standards for Drinking
Water Manufacturers, p. 99

and other rulea - Campgrounds - Trailer Courts and
Campgrounds, p. 2602, 2892

16.10.1001 Annual Jail Inspections, p. 2041, 2629
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16.10.1311

16.20.202

16.20.603

16.20.604

16.20.1003

16.24.104

16.24.406
16.28.713
16.28.1005

16.30.801

16.32.302
16.32.356
16.32.373
16.32.380

16.32.396
16.32.39%:

16.32.922

16.32.1002
16.44.303

16.45.1201

16.47.342

239-

Swimming Pool Inspections - Indication of What
Constitutes a Full Facility Inspection and a Critical
Point Inspection of a Public Bathing Place or
Swimming Pool, p, 1513, 1998

and other rules - Drinking Water - Setting Standards
for Public Drinking Water that Incorporate Federal
Requirements for Phase II and V Contaminants and Lead
and Copper, p. 1362, 2131

and other rules - Water Quality - Surface Water
Quality Standards, p. 2737, 827, 2136

Water Quality - Water Use Classifications--Clark Fork
- Columbia River Drainage Except the Flathead and
Kootenal River Drainages, p. 2707, 3099

and other rules - Water Quality - Ground Water
Quality Standards - Mixing Zones - Water Quality
Nondegradation, p. 244, B46, 2136

and other rules - Children’s Special Health Services
- Standards for the Children’s Special Health
Services Program, p. 1340, 1836

and other rules - Day Care Centers - Health Standards
for Operating Day Care Centers, p. 3158

Informed Consent for Administration of Vaccine,
p. 2705, 3015

Tuberculosis Control Requirements for Schoola and Day
Care Facilities, p. 1652, 2305

and other rules - Emergency Medical Services -
Reporting of Exposure to Infectious Diseases,
p. 1251, 1704

Health Care PFacilities - Construction Standards for
Health Care Facilities, p. 14

and other rules - Adult Day Care - Licensure of Adult
Day Care Centers, p. 1255, 1B38

and other rules - Standards for Licensure of
Hospices, p. 631, 2436
and other rules - Personal Care - Licensure of

Personal Care Facilities, p. 1342, 2306

Kidney Treatment Centers, p. 2782, 3192

Medical Assistance Facilities - Medical Asasistance
Facilities Emergency Services, p. 2480, 2833
Personal Care Facilities - Fees for Inspecting
Personal Care Facilities, p. 2784, 3193

Adult Day Care Center Services, p. 2780, 3194

and other rules - 8Solid and Hazardous Waste -
Hazardous Waste Management - Use of Used 0il as a
Dust Suppressant, p. 556, 2532

and other rules - Underground Storage Tankas -
Underground Storage Tank Installer and Inspector
Licensing - Tank Permits - Tank Inspections -

Inspactor Licensing Feea, p. 1221, 2744, 27
Review of Corrective Actions Plans, p. 2786, 118

CORRECTIONS AND HUMAN SERVICES, Department of, Title 20

I-1IV

Sex Offender Evaluation and Treatment Provider
Guidelines and Qualifications, p. 3174
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JUSTICE, Department of, Title 23

23.4.201 and other rules - Sampling Bodily Substances for Drug
and Alcohol Analysis, p. 2788, 119

23,7.133 Expiration of Provisional Endorsements for Fire

Alarm, Suppression and Extinguishing Systemg, p. 28

23.15.102 and other rules - Crime Victimes Compensgation,
1381, 1999

23.16.101 and other rules - Public Gambling, p. 2406, 2834

LABOR AND INDUSTRY, Department of, Title 24

I-v and other rule - Workers’ Compensation Data Base
System - Attorney Fee Rule, p. 2487, 2893

I-v Safety Culture Act - Implementation of Safety
Committees, p. 2493, 3016

I-XI Workers’ Compensation Data Base System, p. 1949, 2630

1-xv Operation of the Uninsured Employers’ Fund and the
Underinsured Employers’ Fund, p. 101

24.11.202 and other rules - Unemployment Insurance Benefit

Eligibility, p. 2056, 2835, 2951
24.16.9007 Montana's Prevailing Wage Rate, p. 912, 1705
24.29.101 Organizational Rule for the Former Division of
Workers’ Compensation, p. 2351
24.30.1703 Fees for Construction Blaster Licenses, p. 2491, 120

STATE LANDS, Department of, Title 26

I-XXV and other rules - Regulation of Hard Rock Mining or
Exploration, p. 1956, 2552

26.3,137 and other rules - Changes in the Recreational Use
License Fee - Rental Rates for State Lands, p. 3177

26.3.180 and other rules - Recreational Use of State Lands,
p. 641, 1844, 2539

26.3.186 and other rules - Authorizing and Regulating
Enrollment of State Lands in Block Management Areas,
p. 1071, 2002

26.4.201 and other rules - Opencut Mining Act, p. 914, 1871

26.4.301 and other rules - Refusal to Issue Operating Permits
because of Violation of Reclamation or Environmental
Lawa, p. 2498, 30

26.4.301 and other rules - Regulation of Prospecting for Coal
and Uranium, p. 2414, 31

26.4.301 and other rules - Regulation of Strip and Underground
Mining for Coal and Uranium, p. 2064, 2957

N. RESOURCES CONSERVATION, Department of, Title 36

I Truman Creek Basin Closure, p. 3007

I Reject, Modify or Condition Permit Applications in
the Willow Creek Basin, p. 1809, 2640

I-VI Horizontal Wells and Enhanced Recovery Tax

Incentives, p. 925, 1875
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36.14.502 Interim Minimum Spillway Capacities on High-Hazard
Dams, p. 16

36.22.604 and other rules - Issuance, Expiration, Extension and
Tranafer of Permits - Horizontal Wells, p. 2792

PUBLIC SERVICE REGULATION, Department of, Title 38

I-XII Motor Carrier of Property, p. 2894, 37

38.2.3909 Stencographic Recording and Trangcripts, p. 929, 2010

38.5.2202 Pipeline Safety - Adopting Federal Rules Applicable
to Liquefied Natural Gas Facilitieas and Reenacting
the Existing Rule, p. 2794, 40

REVENUE, Department of, Title 42

I-II Limited Liability Companies, p. 931, 1721

I-VIII Regulation of Cigarette Marketing, p. 375, 1453, 1722

42.11.301 and other rules - Agency Franchise Agreements for the
Liquor Division, p. 2097, 2625, 3081

42.11.301 Opening a New Liguor Store, p. 1475, 2418

42.12.103 and other rules - Liquor Licenses and Permits,
p- 2003, 2423

42.12.128 Catering Endorsement, p. 2094, 2626, 3101

42.12.222 Revocation or Suspension of a Liquor License,
p. 2505, 2974

42.15.308 Adjusted Gross Income, p. 657, 1720

42.16.104 Net Operating Loss Carryback, p. 1657, 2352

42.17.147 Wage Exceptions, p. 3082

42.21.106 and other rules - Personal Property, p. 2897, 3195

42.22.1311 and other rules - Industrial Trend Tables,
p. 2916, 3197

42.23.606 and other rules - Estimated Tax Payments, p. 1659,
2353

42.25.1201 and other rules - Horizontal Wells, p. 1663, 2354

SECRETARY OF STATE, Titl 4

1.2.419 Filing, Compiling, Printer Pickup and Publication
Dates for the Montana Administrative Register,
p. 2709, 3009

(Commissioner of Political Practices)

44.10.331 Limitations on Receipts from Political Committees to
Legislative Candidates, p. 659, 2442

44.12.107 Walver of Registration Fees of State Government
Employees Who Register as Lobbyists, p. 2425, 2749

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46

1 Exceptions to the Developmental Disabilities
Placement Rules, p. 2811, 3199

I and other rule - Contractor Allotments for Community
Block Grants, p. 933, 1725

I-IV Recovery by the State Auditor’s Office of Debts Owed

to the Department, p. 2796, 3198
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I-IX
I-X
46.10.101

46.10.108

-242-

Child Support Enforcement Suspension of Licenses
Process, p. 1386, 2447

and other rules - Review and Modification of Support
Orders, p. 1392, 2011

Safeguarding and Sharing of AFDC Information,
p. 2800, 3200

and other rules - AFDC and Food Stamp Monthly
Reporting Requirements, p. 1271, 2543

46.10.314 _and other rules - Transeitional Child Care, p. 1400,

46.10.403
46.10.403
46.10.803
46.12.503
46.12.590
46.12.702
46.12.802

46.12.1107

46.12.1222
46.12.1901
46.12.2002

46.12.3803
46.12.5002

46.13.303
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AFDC Standards and Payment Amounts Concerning Shared
Living Arrangements, p. 1264, 1726

AFDC Income Standards and Payment Amounta, p. 1090,
1728

and other rules - AFDC JOBS Program, p. 1515, 2356
and other rules - Medicaid Coverage and Reimbursement
of Inpatient and Outpatient Hospital Services,
p. 1076, 1732

and other rules - Medicaid Coverage and Reimbursement
of Residential Treatment Services, p. 1111, 1744
Medicaid Outpatient Drugs, p. 1525, 2443

and other rules - Medicaid Coverage and Reimbursement
of Wheelchairs and Wheelchair Accessories, p. 1811,
2546

and other rules - Medicaid Coverage of Services
Provided to Recipients Age 65 and Over in
Institutions for Mental Diseases, p. 936, 1591, 1878
and other rules - Medicaid Coverage and Reimbursement
of Nursing Facility Services, p. 10%6, 1881

and other rules - Targeted Case Management for
Developmental Disabilities, p. 2803, 3201

Medicaid Coverage of Abortion Services in Cases of
Rape or Incest, p. 2427, 2975

Medically Needy Income Standards, p. 1109, 1750

and other rules - Passport to Health Program,
p. 2507, 2983
and other rules - Low-Income Energy Assistance

Program, p. 1983, 2642
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