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The Montana Administrative Register (MAR), a twice-monthly 
publication, has three sections. The notice section contains 
state agencies' proposed new. amended or repealed rules: the 
rationale for the change; date and address of public hearing; 
and where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists any 
changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are inserted at 
the back of each register. 
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BEFORE THE DEPARTMENT OF AGRICULTURE 
OF THE STATE OF MONTANA 

In the matter the proposed 
amendment of ARM 4.12.1428 

NOTICE OF PROPOSED AMENDMENT 
OF ASSESSMENT FEES ON ALL 
PRODUCE 

NO PUBLIC HEARING CONTEMPLATED 

TO: All interested persons: 

1. on January 20, 1996, the Montana Department of 
Agriculture proposes to amend the above stated rule 4.12.1428. 

2. The proposed amended rule will read as follows (new 
material underlined, deleted material interlined) 

4.12.1428 ASSESSMENT FEES ON ALL PRODUCE (1) The 
assessment fee on all produce except produce grown in Montana 
and inspected at shipping point shall be ~~¢ per each 
produce unit. 

AUTH: 80-3-303, MCA IMP: 80-3-314, MCA 
IU:ASQH: 

This rule amendment reduces the assessment fee on produce 
sold or distributed in the state from 5.5 cents to 3.5 cents. 
This fee is paid by the produce dealer who first distributes 
produce in state or a grower who retails Montana grown produce 
with gross annual sales exceeding $15,000. The fee is based 
upon the unit of produce sold as defined in 80-J-302(6), MCA 
and established by type of produce in Arul 4.12.1429. 
The department has determined that it can provide the required 
services for this program based upon this proposed reduction in 
revenue. Because of an increase in produce sold and a 
subsequent revenue increase in FY 95 in the state, and a 
planned reduction in FY 96 and 97 budgets, revenues are greater 
than anticipated making a reduction in the assessment fee 
appropriate. It is expected that the amount of produce sold in 
FY 96 and subsequent fiscal years will remain at 3.9 million to 
4.25 million units. The proposed amendment will reduce the 
revenue by $97,00Q. 

3. Interested persons may submit their written data, 
views, or arguments concerning this amendment to Gary Gingery, 
Administrate~, Department of Agriculture, Agricultural Sciences 
Division, P.O. Box 200201, Helena, MT 59620-0201, no later 
than January 18, 1996. 

4. If a party who is directly affected by the proposed 
amendment wishes to express his/her data, views, and arguments 
orally or in writing at a public hearing, he/she nust make written 
request for a hearing and submit this request along with any 
written comments he/she has to Gary Gingery, Administrator, 
Department of Agriculture, Agricultural Sciences Division, 
P.o. Box 200201, Helena, MT 59620-0201 no later than January 
18, 1996. 

MAR Notice No. 4-14-78 24-12/21/95 
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5. If the department receives requests for a public 
hearing on the proposed amendment from either lOl or 25, 
whichever is less, of the persons who are directly affected by 
the proposed action; from the Administrative Code Committee of 
the legislature; from a governmental subdivision or agency; or 
from an association having not fewer than 25 members who will 
be directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be eight persons based on a 
total of 77 produce registrants. 

Certified to the Secretary of State DECEMBER 6 , 1995 

24-12/21/95 MAR Notice No. 4-14-78 
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BEFORE THE DEPARTMENT OF AGRICULTURE 
OP THE STATE OF MONTANA . 

In the ~atter of the repeal of 
ARM 4,3.401 through 4.3.406~ 
ARM 4.9.513 through 4.9.536; 
ARM 4.10.703 through ARM4.10.708; 
ARM 4,10.903; ARM 4.10.1205 
through ARM 4.10.1207; ARM 
4,10.1405 through ARM 4.10.1407; 
ARM 4.10.1701 through 4.10.1707; 
ARM 4.14.101, 4.14.201, ) 
4.14.202~ and ARM 4.16.601and the) 
~end~ent of ARM 4.10.702, ARM ) 
4.10.1204 and ARM 4.10.1404. ) 

TO: All Interested Persons: 

NOTICE OF PROPOSED 
REPEAL AND AMENDMENT 
OF RULES AND COMPLIANCE 
WITH HJR 5 

NO PUBLIC HEARING 
CONTEMPLATED 

1. on January 20, 1996, the Depart~ent of Agriculture 
proposes to a~end anti repeal the above rr~ntioneu rules. 
These rules are proposed for repeal for the 
specific reasons stated below and the repeals are also intended 
to respond to and satisfy the rule reduction directives of HJR 
5, 1995 Montana Legislative session. 

2. The rules to be a~ended appear as follows (new material 
is underlined, deleted ~aterial is interlined). 

4.10,702 REGISTRATION REQUIREMENTS (1) and (2) remain the 
sa~e. 

CJl The department hereby adopts the registration and 
labeling reguire~ents as set forth in the Code of Federal 
Begulations Title 40. parts 152 and 156. effective as of ftbe 
date of this rule a~end~entl. A copy can be obtained fro~ the 
Montana peoart~ent of Agriculture. Agricultural Sciences 
piyision. P.O. Box 200201. Helena. MT 59620-0201 {406-444-
llill...... 

AUTH: 80-8-105 MCA IMP: 80-8-105 HCA 

B~a~QB: The reason for the amend~ent of 4.10.702 is to add an 
adoption by reference of certain provisions in the Code of 
Federal Regulations (CFR) which the depart~ent will enforce. 

4,10.1204 APPLICATOR CLASSIFI£ATIONS AND REQUIREMENTS 
(1) through (6) re~ain the sa~e. 
<71 Livestock protection collar applicators shall baye in 

their DoS§ession the "Technical Bulletin for the Liye§tock 
Protection Collar" and ~ust use collars in accordance with 
Section 3 (Use Restrictions! and Section 4 csuperyisionL 
Inspection of 1080 Livestock Protection Collars!. The 
"Technical Bulletin for the Livestock Protection Collar" by the 
Kontona pepartment of Agriculture and Montana Deoartment of 
Liye§tock effective as of Cthe date of this rule amendment! 
contains the use restrictions that mu§t be followed during 
opplicatiQn of the livestock protection £Ollars and is 

MAR Notice No. 4-14-79 24-12/21/95 
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available from the Montana Department of Agriculture. 
Agricultural Sciences Division. P.o. Box 200201. Helena. MT 
59620-0201 1406-444-29441 or the Mpntana Deportment of 
Livestock. P.O.Box 202001. Helena. MT 59620-2001 l406-44i
~ 

AUTH: 80-8-108 MCA IMP: 80-8-105 MCA 

~: ARM 4.10.1204 is amended to incorporate by reference 
certain sections of the technical bulletin tor the livestock 
protection collar which the deportment will enforce. 

4.10.1i04 APPLICATOR CLaSSIFICATIONS AND REOUIBEMENTS (1) 
through (6) remain the some. 

17) Applicators using the M-ii deyice shall haye in their 
possession the Use Restriction Bulletin CTraining Konual for M-

. 4i Applicators! and must use the M-ii device in accordance with 
the section titled "Use Restrictions for M-4i Cyanide 
capsules", The Use Restriction Bulletin !Manual for M-44 
Applicators! printed by the Montana pepartment of Agriculture 
effective as of !the date of this rule amendment! contains the 
use restrictions that must be followed during the application 
of the M-44 device and is available from the Montana pepartment 
of Agriculture. Agricultural Sciences Pivision. P.O.Box 200201. 
Helena. HT 59620-0201 !i06-4ii-2944), 

AUTH: 80-8-105 MCA IMP: 80-8-105 MCA 
AUTH: 80-8-214 MCA 
AUTH: 80-8-306 MCA 

BlliQI: ARM 4.10.1404 is amended to incorporate by reference 
certain sections of the use restriction bulletin cited above. 

The rules proposed to be repealed are as follows: 

(8tu4ent Loans) ARM 4.3.401 through 4.3.406 are found on pages 
4-55 through 4-56 of the Administrative Rules of Montana. 

AUTH: 80-2-106 MCA IMP: 80-2-103 MCA, 80-2-106 MCA 

BIAIQI: Student loans have been discontinued. (Refer to ARM 
4.3.407). 

(Wheat ' Barley rood and rue1 Grants) ARM 4.9.513 through 
4.9.536 are found on pages 4-193 through 4-197.5 of the 
Administrative Rules of Montana. 

AUTH: 80-11-205 MCA IMP: 80-11-222 MCA 

BJ1121: Section 80-11-222 MCA authorizing Food and Fuel grants 
has been repealed. ARM 4.9.513 through 4.9.524 are exact 
duplicates of ARM 4.9.525 through 4.9.536. 

(Reatriotion of Peatioi4e aulea) ARM 4.10.703 through 4.10.708 
are found on pages 4-243 through 4-256 of the Administrative 
Rules of Montana. 
AUTH: 80-8-105 MCA IMP: 80-8-105 MCA 

80-8-211 MCA, 80-8-306 MCA 80-8-211 MCA, 80-8-306 MCA 

24-12/21/95 MAR Notice No. 4-14-79 
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IIAIQBI The repeal of ARM 4.10.703 through 4.10.708 which were 
a verbatim statement of the Code of Regulations (CFR) are 
repealed as unnecessary. 

(Bn4rin) ARM 4.10.903 is found on page 4-259 of the 
Administrative Rules of Montana. 

AUTH: 80-5-108 MCA IMP: 80-8-105 AND 80-8-201 MCA 

BIASOM: Is that this rule which suspended and canceled the use 
of Endrin became no longer necessary when the federal 
registration of the compound was canceled. 

(1080 Livestock Protection Collars) ARM 4.10.1205 through 
4.10.1207 are found on pages 4-263.2 through 4-263.5 of the 
Administrative Rules of Montana. 

AUTH: 80-8-105 MCA IMP: 80-8-105 MCA 

RIAIQI: A verbatim statement of the technical bulletin are 
repealed as unnecessary. · 

(Rules of Regiatration an4 usa of H-44 Sodi~ cyani4a Capsules 
an4 H-44 Devicaa.) ARM 4,10.1405 through 4.10.1407 are found 
on pages 4-271 through 4-274.1 of the Administrative Rules of 
Montana. 

AUTH: 80-8-105 MCA IMP: 80-8-105 MCA 

IIAIQB: A verbatim statement of the restricted use bulletin are 
repealed as unnecessary. 

(Ro4antioi4a surcbarq• an4 Grants) 
4.10.1707 are found on pages 4-301 
Administrative Rules of Montana. 

AUTH: 80-7-1108 MCA IMP: 

ARM 4.10.1701 through 
through 4-303 of the 

80-7-1108 MCA 

BIAIQH: Statutes which these rules implemented have been 
repealed. 

(Montana Agricultural Loan Autbority) ARM 4.14.101, ARM 
4.14.201 and 4.14.202 are found on pages 4-6J5 and 4-606 of the 
Administrative Rules of Montana. 

AUTH: 80-12-103 MCA IMP: 2-3-103 MCA 

BIAIQB: Section 80-12-102 MCA was amended in 1991 to designate 
the department as the "authority" eliminating the nine member 
board. Also, since the department is the authority, the 
department has already adopted the Model Procedural and Public 
Participation rules. 

(Agriculture Incubator Proqraa) ARM 4.16.601 is found at page 
4-735 of the Administrative Rules of Montana. 

AUTH: 90-9-203 MCA IMP: 90-9-302 MCA 

BIAIQB: Section 90-9-302 MCA authorizing an agricultural 
incubator program has been repealed. 

MAR Notice No. 4-14-79 24-12/21/95 
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3. Interested persons may submit their written data, 
views, or arguments concerning these amendments and/or repeals 
to Ralph Peck, Director, Department of Agriculture, P.O. Box 
200201, Helena, KT 59620-0201, no later than January 18, 1996. 

4. If a party who is directly affected by the proposed 
amendments and/or repeals wishes to express his/her data, 
views, and arguments orally or in writing at a public hearing, 
he/she must make written request for a hearing and submit thfs 
request along with any written comments he/she has to Ralph 
Peck, Director, Department of Agriculture, P.O. Box 200201, 
Helena, KT 59620-0201 no later than January 18, 1996. 

5. If the department receives requests for a public 
hearing on the proposed amendments and/or repeals from either 
10' or 25, whichever is less, of the persons who are directly 
affected by the proposed action; from the Administrative Code 
Committee of the legislature; from a governmental subdivision 
or agency; or from an association having not fewer than 25 
members who will be directly affected, a hearing will be held · 
at a later date. Notice of the hearing will be published in 
the Montana Administrative Register. Ten percent of those 
persons directly affected has been determined to be in excess 
of 100 people based on the assumption that these rules applied 
to a broad range of people in the agricultural industry which 
most likely would be well over a thousand. 

W. Ralph Peck, Director 
DEPARTMENT OF AGRICULTURE 

torney 

certified to the secretary of State this ~ day of December 
1995. 

24-12/21/95 MAR Notice No. 4-14-79 
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
Rule 6.6.3802 pertaining to trust 
agreement conditions and Rule 
6.6.3803 pertaining to conditions 
applicable to reinsurance 
agreements. 

TO: All Interested Persons: 

NOTICE OF PROPOSED 
AMENDMENT 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On January 22, 1996, the State Auditor and 
Commissioner of Insurance proposes to amend Rule 6.6.3802 
pertaining to trust agreement conditions and Rule 6.6.3803 
pertaining to conditions applicable to reinsurance agreements. 

2. The proposed rule amendments are as follows (new 
material is underlined; material to be deleted is interlined) 

6.6.3802 TRUST AGREEMENT CONDITIONS (1) The trust 
agreement required by 33 2 1216(5) (e) 33 2-1217(2), MCA, must 
be entered into between the beneficiary, the grantor and a 
trustee which shall be a qualified United States financial 
institution as defined in 33-2-1501, MCA, and include the 
following conditions; 

Subsections (1) (a) through (1) (j) remain the same. 
(k) The reinsurance agreement entered into in 

conjunction with the trust agreement may, but need not, 
contain the provisions required by 33 2 1216 (5) (c), 14CA M!1 
6.6.3803, so long as these required conditions are included in 
the trust agreement. 

Subsections (2) through (2) (b) remain the same. 
(c) The trustee may be given authority to invest, and 

accept substitutions of, any funds in the account, provided 
that no investment or substitution may be made without prior 
approval of the beneficiary, unless the trust agreement 
specifies categories of investments acceptable to the 
beneficiary and authorizes the trustees to invest funds and Lo 
accept substitution which the trustee determines are at leaQt 
equal in market value to the assets withdrawn and that are 
consistent with the restrictions in ARM 6.6.389~(1) (b) 
6.6.3803(1) {b) of this subchapter. 

Subsections (2) (d) through (2) (e) remain the same. 

AUTH: 
IMP: 

33-1·313 and 33·2-1517, MCA 
33-2-1216 and 33-2-1517, MCA 

6. 6. 3803 CONDITIONS APPLICABLE TO REINSURANCE AGREb:MENT:-: 
(1) Reinsurance agreements entered into in conjunction 

with trust agreements under these rules llltfl'tt Jlli!Y. include t.he 
following: 

MAR Notice No. 6-68 24-12/21/95 
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subsections (1) (a) through (2) {c) remain the same. 

AUTH: 33-1-313, 33-2-533, and 33-2-1517, MCA 
IMP; 33-2-1216 and 33-2-1517, MCA 

3- Rule 6.6.3802 is being amended to correct erroneous 
citations. Rule 6.6.3803 is being amended because "must" was 
incorrectly copied instead of "may" from the model regulation. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writing to 
Heather Cafferty, Montana Insurance Department, P.o. Box 4009, 
Helena, Montana 59604, and must be received no later than 
January 18, 1996. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make a 
written request for a hearing and submit this request along 
with any written comments he has to Heather Cafferty, Montana 
Insurance Department, P.O. Box 4009, Helena, Montana 59604. A 
written request for hearing must be received no later than 
January 18, 1996. 

6. If the agency receives requests for a public hearing 
on the proposed amendment from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
action; from the administrative code committee of the 
legislature; from a governmental subdivision or agency; or 
from an association having not less than 25 members who will 
be directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons 
directly affected has been determined to be 30 persons based 
on the 300 persons who have indicated interest in the rules of 
this agency and who the agency has determined could be 
directly affected by these rules. 

MARK 

Insurance Commissioner 

Certified to the Secretary of State this 11th day of December. 
1995. 

24-12/21/95 MAR Notice No. 6-68 
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE 
OF THE STATE OF MONTANA 

In the matter of the repeal of 
Title 6, Chapter 6, Sub-Chapter 20 
pertaining to unfair trade 
practices on cancellations, 
non-renewals, or premium increases 
of casualty or property insurance. 

TO: All Interested Persons: 

NOTICE OF PROPOSED 
REPEAL 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On January 22, 1996, the State Auditor and 
Commissioner of Insurance proposes to repeal Title 6, Chapter 6, 
Sub-Chapter 20 pertaining to unfair trade practices on 
cancellations, non-renewals, or premium increases of casualty or 
property insurance. 

2. The rules proposed for repeal are ARM 6.6.2001 PURPOSE 
AND APPLICABILITY; 6.6.2002 DEFINITIONS; 6 6.2003 MID-TERM 
C8NCELLbTIQN; 6.6.2004 ANNIVERSARY CANCELLATION AND ANNIVERSARY 
BATE INCREASES; 6.6.2005 NON-RENEWAL; and 6.6.2006 RENEWAL WITH 
ALTERED TEBMS, and are located on pages 6-213 through 6-215.1 of 
the Administrative Rules of Montana. These rules are being 
repealed because they are duplicative of subsequently enacted 
legislation, 33-15-1101 through 33-15-1106, MCA. The 
authorizing and implemented statutes are as follows: 

AUTH: 33-1-313, MCA 
IMP: 2-4-305 and 2-4-314, MCA 

3. Interested parties may submit their data, views or 
arguments concerning the proposed repeal in writing to Heather 
Cafferty, Montana Insurance Department, P.O. Box 4009, Helena, 
Montana 59604, and must be received no later than January 18, 
1996. 

4. If a person who is directly affected by the proposed 
repeal wishes to express his data, views and arguments orally or 
in writing at a public hearing, he must make a written request 
for a hearing and submit this request along with any written 
comments he has to Heather Cafferty, Montana Insurance 
Department, P.O. Box 4009, Helena, Montana 59604. A written 
request for hearing must be received no later than January 18, 
1996. 
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5. If the agency receives requests for a public hearing on 
the proposed repeal from either 10% or 25. whichever is less, of 
the persons who are directly affected by the proposed action; 
from the administrative code committee of the legislature; from 
a governmental subdivision or agency; or from an association 
having not less than 25 members who will be directly affected, a 
hearing will be held at a later date. Notice of the hearing will 
be published in the Montana Administrative Register. Ten 
percent of those persons directly affected has been determined 
to be 30 persons based on the 300 persons who have indicated 
interest in the rules of this agency and who the agency has 
determined could be directly affected by these rules. 

Certified to the Secretary of State this 11th day of December, 
1995. 
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
Rule 6.6.1506 pertaining to 
premium deferral and cash 
discounts. 

TO: All Interested Persons: 

NOTICE OF PROPOSED 
AMENDMENT 

NO PUBLIC HEARING 
CONTEMPLATED 

1. on January 22, 1996, the State Auditor and Commissioner 
of Insurance proposes to amend Rule 6.6.1506 pertaining to 
premium deferral and cash discounts. 

2. The proposed rule amendments are as follows (new 
material is underlined) : 

6.6.1506 PREMIUM DEFERRAL AND CASH DISCOUNTS 
(1) Discount based on the time or date of premium payment 

shall be permitted. Cash discounts based on full payment 
premium will be permitted, with a maximum discount not to exceed 
6% of the premium. The premium payment must be paid in full by 
the insured and accompany the application. The discount 
percentage amount must be shown on the declarations page of the 
policy. Insurers must include supporting data with filings that 
justify the discount. 

Subsections (2) and (3) remain the same. 

AUTH: 
IMP: 

33-16-202, MCA 
33-16-201. MCA 

3. Rule 6.6.1506 is being amended to discourage insurance 
producers from submitting hail insurance premiums from their 0~1 
accounts and misrepresenting to the insuring company that the 
customer paid the .premium when in fact that did not occur. This 
practice has acted as a rebate to the hail insurance customers 
as it allows an unauthori~ed sale discount in the premium. In 
addition, the improper use of the cash discount allowance 
presents an unfair competition situation for producers who abide 
with the intent of the cash discount rule. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writing to 
Heather Cafferty, Montana Insurance Department, P.O. Box 4009, 
Helena, Montana 59604, and must be received no later than 
January 18, 1996. 
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5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make a written 
request for a hearing and submit this request along with any 
written comments he has to Heather Cafferty, Montana Insurance 
Department, P.O. Box 4009, Helena, Montana 59604. A written 
request for hearing must be received no later than January 18, 
1996. 

6. If the agency receives requests for a public hearing on 
the proposed amendment from either 10% or 25, whichever is less, 
of the persons who are directly affected by the proposed action; 
from the administrative code committeE• of the legislature; from 
a governmental subdivision or agency; or from an association 
having not less than 25 members who will be directly affected, a 
hearing will be held at a later date. Notice of the hearing will 
be published in the Montana Administrative Register. Ten 
percent of those persons directly affected has been determined 
to be 30 persons based on the 300 persons who have indicated 
interest in the rules of this agency and who the agency has 
determined could be directly affected by these rules. 

e 

Commissioner 

@lt1/f4a!!:/L-
Rules Reviewer 

Certified to u,., Secretary of State this 11th day of December, 
1995. 
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF SECURITIES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
Rules 6.10.102, 6.10.120 and 
6:10.121 and the repeal of Rules 
6.10.104A, 6.10.124, 6.10.128 
and 6.10.129 pertaining to 
securities regulation. 

TO: All Interested Persons: 

NOTICE OF PUBLIC 
HEARING ON PROPOSED 
AMENDMENT AND REPEAL 

1. On January 22, 1996, at 9:00a.m., a public hearing 
will be held in the conference room of the State Auditor's 
Office, Room 270, Mitchell Building, 126 North Sanders, 
Helena, Montana, to consider the amendment of rules 6.10.102, 
6.10.120 and 6.10.121 and the repeal of rules 6.10.104A, 
6.10.124, 6.10.128 and 6.10.129 pertaining to securities 
regulation. 

2 .. The proposed rule amendments are as follows (new 
material is underlined; material to be deleted is interlined): 

6.10.102 DEFINITIONS As used in this sub-chapter, 
unless the context indicates otherwise: 

Subsections (1) through (6) remain the same. 
(7) "Promotional or developmental stage" means a 

corporation which has no public market for its shares and has 
no significant earnings within the past 5 years (or shorter 
period of its existence) . 
~~ Text remains the same. 
+a+iit Text remains the same. 
(10) "Significant earnings" exist if the corporation's 

earnings record over the last 5 years (or shorter period of 
its existence) demonstrates that for such period the 
corporation's net earnings per share is 30% of the public 
offering price per share (as adjusted for stock splits and 
stock dividends) or the corporation has earnings per sha1.·e of 
5% or more of the public offering price per share for each of 
any 2 consecutive years. 

+9+llll Text remains the same. 

AUTH: 30-10-107, MCA 
IMP: 30-10-104, 30-10-107 and 30-10-20&, MCA 

REASON: This rule is being amended to include subsecLions (l) 
and (2) from rule 6.10.104A pertaining to the definition of 
promotional or developmental stage. 
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6.10.120 MONTANA LIMITED OFFERING EXEMPTION 
Subsection (1) remains the same. 
(2) Each person who offers or sells securities in this 

state to nonaccredited and/or accredited investors, as defined 
in Securities Act of 1933, Regulation D, Rule 230.501(a) (5) 
through 230.501 (a) (7), shall be registered in accordance with 
30-10-201, tlCA. It is a defeRse ts a ., ielaeieR e£ the 
a~eseetieR if tfie iss~e~ sustaiRs the e~~seft ef ~~eef te 
estaelisfi tfiat fie sis Ret kftW aRs, iR the exercise ef 
~easeRaele ea~e. ee~ls Ret have ltRBnA I: fiat the Bl!'Bl£el!' sealel!' 
el!' sal eslftaR · .. ·ae Ret afJp~epFiatel} Fe!Jiste~es iA this state. 

(3) An exemption under this rule is not available for 
the securities of an issuer if any of the parties described in 
Securities Act of 1933, Regulation A, Rules 239.252(e), 
239.252(9), 239.252(e), Bl!' 239.252(f) Rule 230.262: 

Subsections (3) (a) through (9) remain the same. 
(18) 'J'fie eBiftlftissieAel!' lfta}, UfJSR \i~itteA reEj'Uest aRB a 

sfimliR!J ef !)'sea ea~se, wai¥e the exalftiAatieA reEj'UiFelftcRts ef 
ARP4 6. H1.121 feF a aeett~ities ealeslftaA eHeFiAEJ aAS/eF eelliA!J 
aeettFities ene~~~ptes ey tfiia Fule. 

~llQl Text remains the same. 
~llll Text remains the same. 
~llll An issuer using the Montana Limited Offering 

Exemption shall file such other information as the 
commissioner may require. 

(H) Tfie exe111~tieA autfiel'i>les ey tfiis Fule RlilY ae eites 
as tfie "!!eAtaAa Li••oil:es OffeFiA!J Bnelft~l:ieA". (llistBF} . See. 
38 18 195 aRB 39 19 Hl7 !!C,"', IM£, See. 38 18 185 MC."', BP4BRG, 
NEll, Eft. 7/5/75, ,">f!fl, 1988 PV.R p. 1883, BH. B/12/88.) 

AUTH: 
IMP: 

30-10-105 and 30-10-107, MCA 
30-10-105, MCA 

REASON: Subsection (2) is being amended because the Central 
Registration Depository (CRD) which enables the issuer to 
verify electronically in which states a broker-dealer is 
registered to sell, reduces the burden of verification on the 
issuer. Subsection (3) is being amended because the Code of 
Federal Regulations (CFR) has been revised and the Montana 
Limited Offering Exemption (MLOE) citation should be changed 
to reflect the revision. Subsection (10) is being deleted 
because it is duplicative of ARM 6.10.121(1), and subsection 
(14) is being deleted because it is redundant, relative to the 
title of the section. 

6.10.121 REGISTRATION AND EXAMINATION--SECURITIES 
SALESMEN, INVESTMENT ADVISER REPRESENTATIVES. BROKER-DEALERS, 
AND INVESTMENT ADVISERS 

Subsections (1) through (6) remain the same. 
(7) If o:u• if'•Hvidual is Rot J<e§!ietered as aR iA'reetlfteRt 

ad.ieel!' re~reeef'tatiwe beea~se fie is l!'e§istered as a saleelftaR 
p~~BI:taAt to 38 HI 21H, PIC." •• U!E'fl tfie if'oestlfteft£ as.iSE'!" 'itch 
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"'hieh the iHveetmeRt advieer represeRtative io aeseeiated 
ahall Roeif) the arelwr dealer with ~.hieh tae iR\'cetmeHt 
adviser repreeeRtatiwe ia re~iatered as a aaleamaR that the 
indioid~al ia aeloiR~ aa afi iaveatment adviaer repreeeRtative 
for the iH'rCBtllleftt aaviser, Afl ifto estffiCRt ado iser that ttBCB 

afi iftaivid~al ~he is ROt reqttired to re~ister as aR inoestffient 
aaoieez represeHtative aeeattse he is re~iotered as a eales111an 
purattant to 30 Hl 201, 14c.•,, ahall first file '•iith the 
eoffifl!issiener a espy of the first pa~e ef the form u q as 
aaepted by the Usrth •'dfteriean See~ritiee .•.atRiRietrate~-a 
Aoeoeiatien, Ific,, dioeloeiR~ the name ef the iRdividual's 
e111pleyiR~ aroltel' dealer. Upon tel'miRatieR of the investment 
ad wise~ representat iYe, the in~ eetment advieel' a hall file ••i t h 
the commissioner the fer111 U S ao ado!"ted B) the Plerth Ame1 iean 
Securities hamiHiotratero Aoeeeiatien, Ine. 

+Stlll Text remains the same. 

AUTH: 
IMP: 

30-10-107, MCA 
30-10-201, MCA 

REASON: Subsection (7) is being deleted because the 
investment advisor exclusion was eliminated as of Octobet 1, 
1993. 

3. The rules proposed for repeal are as follows: 

Rule 6.10.104A is on page 6-2017 of the Administrative 
Rules of Montana. 

AUTH: 30-10-107, MCA IMP: 30-10"206, MCA 

Rule 6.10.124 is on pages 6-2027 through 6-2031 of the 
Administrative Rules of Montana. 

AUTH: 
IMP: 

30~10-105 and 30-10-107, MCA 
30-10-105, MCA 

Rule 6.10.128 is on page 6-2037 of the Administrative 
Rules of Montana_, 

AUTH: 30-10-107, MCA IMP: 30-10-105, MCA 

Rule 6.10.129 is on page 6-2037 of the Administrative 
Rules of Montana, 

AUTH: 3 0-10 ~ 107 IMP: 30-10-10':>, MCA 

REASON: Rule 6.10.104A is being repealed because the conrent 
of this rule is being added to rule 6.10.102 as subsections 
(7) and (10) _ Rule 6.10.124 is being repealed because the 
Montana Investment Capital Exemption has not been used in 2 
years, and the second tier limited offering exemption and 
Small Corporate Registration offer an issuer a bettei" avenue 
of raising equity capital. 
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Rules 6.10.128 and 6.10.129 are being repealed because the 
language contained in these sections is redundant and 
unnecessary. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendments and repeals in 
writing to Heather Cafferty, Montana Securities Department, 
P.O. Box 4009, Helena, Montana 59604, and must be received no 
later than January 18, 1996. 

5. The State Auditor's Office will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you request an 
accommodation, contact the Department by no later than 5:00 
p.m., on January 18, 1996, to advise us as to the nature of 
the accommodation needed. Please contact Heather Cafferty, 
Montana Securities Department, P.O. Box 4009, Helena, Montana 
59604. 

6. Heather Cafferty has been designated to preside over 
and conduct the hearing. 

MARK O'KEEFE, State Auditor 
and Commissioner of Securities 

By.l?~¥ 
G. Russell Harper 
Deputy State Auditor 

By$.~~~~ 
Rules Reviewer 

Certified to the Secretary of State this 11th day of December, 
1995. 
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BEFORE THE CLASSIFICATION REVIEW COMMITTEE 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of rule 6.6.8301, concerning 
updating references to the NCCI 
Basic Manual for Workers' 
Compensation and Employers' 
Liability Insurance, 1996 ed. 

TO: All Interested Persons. 

NOTICE OF PROPOSED 
AMENDMENT OF RULE 
6.6.8301 

NO PUBLIC HEARING 
CONTEMPLATED 

1. The Montana Classification Review Committee proposes 
to amend rule 6.6.8301 updating references to the NCCI Basic 
Manual for Workers' Compensation and Employers' Liability, 
1996 edition on January 25, 1996. 

2. The rule, as proposed to be amended, appears as 
follows (new material is underlined; material to be deleted is 
interlined) : 

6.6.6301 ESTABLISHMENT OF CLASSIFICATION FOR 
COMPENSATION PLAN NO. 2 (1) The committee hereby adopts and 
incorporates by reference the NCCI Basic Manual for Workers' 
Compensation and Employers Liability Insurance, 1996 ed., as 
supplemented through January 25. 1996, which establishes 
classifications with respect to employers electing to be bound 
by compensation plan No. 2 as provided in Title 39, chapter 
71, part 22, Montana Code Annotated. A copy of the Basic 
Manual for Workers Compensation and Employers Liability 
Insurance is available for public inspection at the Office of 
the Commissioner of Insurance, Room 270, Sam W. Mitchell 
Building, 126 North Sanders, P.O. Box 4009, Helena, MT 5'!620 
4009. Copies of the Basic Manual for Workers Compensalion 
and Employers Liability Insurance may be obtained by wri u ng 
to the Montana Classification Review Committee in care ot the 
National Council on Compensation Insurance, Inc., ?S3S ~
llaiii!"Eiert ,..~e., S><ite 69?, Dertier, CO BQil317220 West Jeffersu11 
Avenue, Suite 310. Lakewood. Colorado 80235. Persons 
obtaining a copy of the Basic Manual for Workers Compensatim• 
and Employers Liability Insurance must pay the committee's 
cost of providing such copies. 

(2) Remains the same . 

AUTH: 
IMP: 

33-16-1012, MCA 
33-16-1012, 2-4-103, MCA 

3. The proposed amendments are necessary in order Lo 
update references to the NCCI Basic Manual for Workers' 
Compensation and Employers' Liability. Changes to the N\":CI 
Basic Manual for Workers' Compensation and Employers L1ability 
affect classifications for those employers listed below: 1 
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Volunteer Firefighters 

Purpose: To update the Basic Manual to reflect the change in 
the Montana statutes for the determination of wages to be used 
in the calculation of premium for volunteer firefighter 
organizations funded by a county, rural fire district or a 
fire service area. 

Corporate Officers and Managers of Manager-Managed Limited 
Liability Companies (LLC) 

Purpose: To update the Basic Manual to reflect the change in 
the Montana statutes for the provision of coverage to 
corporate officers and managers of LLC's as a result of the 
passage of HB 200, 1995 Legislature. 

Revised Replacement Classifications for Code 9529 - Scaffolds 
or Sidewalk Bridges--Installation 

Purpose: To establish Montana State Special Codes 5040 -
"Crane, Distributing Tower, Elevator and Hoist Erection-
Construction type for Others" and 5403 - "Scaffold Erection-
All types - For Others." 

4. Interested persons may submit their data, views, or 
arguments concerning the proposed amendment in writing to: 

Robert Carlson, Chairperson 
Montana Classification Review Committee 
c/o National Council on Compensation Insurance, Inc. 
7220 West Jefferson Avenue, Suite 310 
Lakewood, Colorado 80235 
Telephone: 303-969-9456 Fax: 303-969-9423 

Comments must be received no later than January 25, 1996. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Robert Carlson, Chairperson, 
Montana Classification Review Committee, c/o National Council 
on Compensation Insurance, Inc., 7220 West Jefferson Avenue, 
Suite 310, Lakewood, Colorado 80235, no later than January 18, 
199fi. 

24-12/21/95 MAR Notice No. 6-72 



l 

.. 

·.•.·.jj' v< 

'I 
:~~ 

-2730-

6. If the classification review committee of the state 
of Montana receives requests for a public hearing on the 
proposed amendments from either 10% or 25, whichever is less, 
of the persons who are directly affected by the proposed 
amendment; from the administrative code committee of the 
legislature, from a governmental agency or subdivision or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. For each category of classificalion 
affected, 10% of the persons directly affected has been 
determined to be as follows: 10 for the classification 
involving volunteer firefighters based on 104 persons in the 
state the classifications of which are affected by the 
proposed amendment; 6 for managed limited liability 
companies, based on 66 in the state the classifications of 
which are affected by the proposed amendment; 9 for the 
classification involving scaffolding construction based on 8~ 
persons in the state the classifications of which are affected 
by the proposed amendment. 

ROBERT CARLSON, CHAIRPERSON 
CLASSIFICATION AND REVIEW COMMITTEE 

By: By:~U 
Ei'abet:J1A.O 'Ha 11 or an 
For Gary Spaeth 
Rules Reviewer 
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BEFORE THE FISH, WILDLIFE AND PARKS COMMISSION and 
THE DEPARTMENT OF FISH, WILDLIFE AND PARKS 

OF THE STATE OF MONTANA 

In the matter of the repeal of 
ARM 12.9.208 relating to the 
abandonment of the Skalkaho 
Game Preserve. 

To: All Interested Persons. 

NOTICE OF PUBLIC 
HEARING 

1. On January 11, 1996, at 7:00p.m. a public hearing will 
be held at the Granite County Museum and Cultural Center, 135 
South Sansome, Philipsburg, Montana, to conaider the proposed 
abandonment of the Skalkaho Game Preserve by repealing ARM 
12.9.208. 

2. Rule 12.9. 208, the rule proposed to be repealed, is on 
page 12·614 of the Administrative Rules of Montana. 

AUTH: 87·1·301, 87·5·402, MCA IMP: 87-1-305, 87·5·402, MCA 

3. The repeal of ARM 12.9.208 is neceasary due to the 
following reasons: Chronic elk depredation problema on adjacent 
private lands have occur~;ed as a result of no elk harvest 
allowed in the preserve and very limited harvest on the 
Bitterroot Stock Farm. This has cost the department and 
landowners thousands of dollars for elk herding and in crop 
losses. Opening the preserve to hunting will help resolve these 
problems, particularly since the owners of the Stock Farm are 
beginning to allow controlled hunting. The management of the 
elk population would be improved by obtaining a more stable 
harvest and better distribution of the harvest, especially with 
the outlook of improved hunter access on the Bitterroot Stock 
Farm. If the preserve remaina closed, elk will continue to move 
to and remain within the preserve during the hunting season, 
resulting in inadequate levels of harvest during moat years. 

Additional hunting opportunities will be provided for both 
archery and rifle hunters on 22,000 acrea in an area where 
hunting has been limited to a small strip of U.S. Forest Service 
land between the preserve and Stock Farm. Opening the preserve 
would ~;esult in more quality hunting conditions, as hunters will 
not be concent~;ated into such a small a~;ea. 

In addition to elk hunting, hunters will benefit from the 
opportunity to hunt othel:" game animals and game bird species in 
the preserve such as moose, mule deer, black bear, and mountain 
grouse. There are no sensitive species within the Skalkaho 
Presei:"Ve that would be impacted by hunting. 

Portions of the preserve boundary a~;e poorly aigned, making 
it difficult for sportamen to determine which side of the 
presei:"Ve they are on. Opening the preserve to hunting will 
eliminate this problem. 
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4. Interested persons may present their data, views or 
arguments concerning the proposed repeal either orally at the 
hearing or in writing. Written data, views or arguments may be 
submitted to Jobn Firebaugh, Department of Fish, Wildlife &. 

Parks, 3201 Spurgin Drive, Missoula, Montana 59801, and must be 
received no later than January 22, 1996. 

5. Jobn Firebaugh, or another designated department 
official, will preside over and conduct the hearing. 

RULE REVIEWER 

Robert N. Lane 

DEPT. OF FISH, WILDLIFE AND PARKS 

!rector of the 
Department of h, Wildlife and 
Parks, and Secretary of Fish, 
Wildlife and Parks Commission 

Certified to the Secretary of State on December 11, 1995. 
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BEFORE THE DEPARTMENT OF TRANSPORTATION 
OF THE STATE OF MONTANA 

In the matter of the adoption of 
a new rule establishing refund 
percentages for PTO or auxiliary 
engines, amendment of rules 
18.9.101 through 18.9.106, 
18.9.108 through 18.9.111, 
18.9.116 through 18.9.118, 
18.9.201 through 18.9.205, 
18.9.301 through 18.9.303, 
18.9.311, 18.9.312, 18.9.321 
regarding motor fuels and the 
repeal of rules 18.9.304 and 
18.9.305 

TO: All Interested Persons. 

NOTICE OF PUBLIC 
HEARING 

1. On January 26, 1996, at 10 a.m., a public hearing will 
be held in the auditorium of the Department of Transportation 
building at Helena, Montana, to consider the adoption of new 
rule I, the amendment of rules 18.9.101 through 18.9.106, 18.9.108 - 18.9.111, 
18.9.116 through 18.9.118, 18.9.201 through 18.9.205, 18.9.301 
through 18.9.303, 18.9.311, 18.9.312, 18.9,321 and the repeal of 
rules 18.9.304 and 18.9.305. 

2. The proposed new rule provides as follows: 

RULE I REFUND PERCENTAGES FOR PTO OR AUXILIARY ENGINES 
( 1) A claimant who purchases and uses any gasoline or 

special fuel on which the Montana gasoline or special fuel 
license tax has been paid for the operation of a power-take off 
unit (PTO), or auxiliary engines fueled from the same supply 
tank as the highway vehicle, may obtain a refund of the license 
tax. The claimant must maintain the following records: 

(a) The original sales receipts must have a preprinted 
number, the dealer's name and address, date, number of gallons, 
type of fuel, price per gallon, the vehicle in which the fuel 
was placed, the purchaser's name and address, and one of the 
following: 

(i) dollar amount of taxr 
(ii) rate of tax; 
(iii) a statement that Montana tax is included in the 

price; 
(b) If bulk fuel is purchased, the customer must keep 

dispersal records that indicate the date of disbursement, number 
of gallons withdrawn and the vehicle in which the fuel was 
delivered. 

(2) The following percentages are allowed for the refund 
of gasoline or special fuel used in operating a PTO or auxiliary 
engines when the above records are maintained. The amounts are 
specified as a percentage of the total taxable fuel used by the 
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vehicle. All requests for refund must have attached an original 
sales receipt, bulk fuel invoice or a signed dealer affidavit. 
Work performed in accordance with 15-70-321, MCA, is not 
eligible for a refund. The percentages are: 

Cement mixing/concrete pumping trucks 30% 
Sanitation/garbage trucks/septic pumpers 30\ 
Sewer cleaning/jet vactor 30% 
Super suckers 30% 
Fire trucks 30% 
Mobile cranes 30% 
Line truck with digger/aerial lift 25% 
Refrigeration trucks 25% 
Sweeper trucks (must be motor vehicle) 25% 
Self loaders/boom truck (i.e., logging trucks) 20% 
Truck with hydraulic winch 20% 
Wrecker 20% 
Semi-wrecker 20% 
Service truck with jack hammer/drill/crane 20% 
Oil and water well service trucks 20% 
Bulk feed truck 20% 
Dump trailer trucks 20% 
Dump trucks 20% 
Hot asphalt distribution truck 20% 
Leaf truck 20% 
Pneumatic tank truck 20% 
salt spreader on dump truck 20% 
Seeder truck 20% 
Snow plow 20% 
Spray truck 20% 
Tank transport 20% 
Tank trucks 20% 
Car carrier with hydraulic winch 10% 
carpet cleaning van 10% 
All others, including auxiliary engines 7.5% 

under 15 horsepower 
AUTH: Sec. 15-70-104 MCA; IMP: Sec. 15-70-222 and 15-70-361 
MCA 

3. The rules proposed to be amended provide as follows: 

18.9.101 DETERMINATION OF WHEN GASOLINE. SPECIAL FUEL, OR 
AVIATION FUEL DISTRIBUTED (1) When gasoline, special fuel. or 
iRel~diR~ aviation ~aaeliRe, fuel is withdrawn from a refinery 
or pipeline terminal in this state, the gasoline, special fuel, 
or aviation fuel shall be deemed to be distributed by the 
distributor who is the owner of the gasoline, special fuel. or 
aviation fuel iMMediately prior to the time of withdrawal, 
unless: 

(a) the gasoline. special fuel. or aviation fuel is 
withdrawn for shipment or delivery to a licensed distributor, i~ 
which case it shall be deemed distributed by the shipping or 
delivering distributor te ahelfl ahi~~ee er delivered; or 

(b) the gasoline, special fuel. or aviation fuel 's 
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withdrawn for shipment or delivery to a person not licensed as 
a distributor for the account of a licensed distributor, in 
which case it shall be deemed distributed by the distributor for 
whose account the shipment or delivery is made. 

(2) 'IM ~asoline, special fuel, or iaehuiia!J aviation 
!Jaseliae; ~ imported into this state (other than ~ 
gasoline, special fuel. or aviation fuel placed in storage at 
refineries or pipeline terminals) shall be deemed to be 
distributed after it has arrived in and is brought to rest in 
this state by the person who is the owner of the gasoline.._ 
special fuel, or aviation fuel at the time the gasoline. special 
fuel. or aviation fuel is unloaded. However, if ~~owner 
is not licensed as a Montana distributor and if ~ ~ 
gasoline, special fuel. or aviation fuel was shipped or 
delivered into this state by a person who is licensed as a 
distributor, then the gasoline. special fuel. or aviation fuel 
shall be deemed to be distributed by ~ ~ licensed 
distributor. 

(3) Deliveries of gasoline, special fuel. or aviation fuel 
to a distributor's own service stationldl or to any aviation 
dealer's storage tankldl shall be treated as being sold and 
shall be deemed to be distributed. 
AUTH: Sec. 15-70-104 MCA; IMP: Sec. 15-70-201, 15-70-204, 15-
70-301, and 15-70-321 MCA 

18.9.102 DISTRIBUTOR'S BOND (1) Gasoline. special fuel. 
or aviation fuel distributors must furnish the department of 
transportation a corporate surety bond executed by the distribu
tor as principal with a corporate surety authorized to transact 
business in this state or other collateral security or indemni
ty. The total amount of bond or collateral security or 
indemnity ~ must be equivalent to at least the monthly 
average of the previous calendar year. (12 months from the date 
of request). not more than twice the distributor's estimated 
monthly gasoline. special fuel. or aviation fuel tax, unless the 
distributor refuses to submit required financial statements .-bl* 
ae~er less tkan $2,999 aR~ ia ne ease !Jreater tkaa $199,999, 
eneeflt as fl£ewideti in std!lseetien (3). The department will 
establish the bond amount on a distributor with less than 12 
months prior history. 

(2) The department may require a distributor to post an 
additional bond not to exceed twice the distributor's estimated 
monthly gasoline. special fuel. or aviation fuel tax who has in 
the previous 12 month period~ 

lgl been delinquent for more than 10 days for more than 
one reporting period~ ~ 

Jhl has given the state a non-sufficient fund check~ 
~est an additienal eead net te exeeed tke tiistrie~ter's 
estimated meatkly !jaseline tan. and whose non-sufficient fund 
check was returned in result of a bank error rnore than twice; 

(c) whose filing was returned for inadeauate postage more 
than twice; or 

(d) the department's review indicates that the reguired 
distributor's records are inadeguate. 
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(3) Upon written application by a distributor and the 
showing of good cause, the department may, at its discretion, 
accept a bond~~ collateral security~ or indemnity in an amount 
less than twice the distributor's estimated monthly gasoline~ 
special fuel. or aviation fuel tax if the distributor reports 
and pays its tax more frequently than monthly. For example, if 
the distributor pays his tax weekly, his bond would be~ the 
estimated weekly tax payment. In no instance will the amount of 
the bond be ±e&s ~than twice the distributor's estimated tax 
payment, unless the distributor refuses to submit the required 
financial statement§. 
AUTH: Sec, 15-70-104 MCA; IMP: Sec. 15-70-202 and 15-70-341 MCA 

18.9.103 DISTRIBUTOR'S STATEMENT~ (1) Every distributor 
~ l!ll!.!!t file a monthly Distributor's Gaseliflc License Tax 
Report, Farm tiF 30!, on a form furnished by the department within 
the time prescribed by 15-70-205, MCA. Supporting detail 
schedules 1, 0!, 3, 4, 5, 6, 6A, aaa 6B on forms furnished by 
the department ~ l!ll!J!t_ accompany Ferm tiF 3i! the distribu
tor's license tax report. te~ether with all letters of explana
tion of credit deduction and the reMittanee payment te ee.er the 
~ of ~ license tax due. 

(2) The department of transportation will accept Mmachine 
tabulated data will ae aeee~tea in lieu of the schedules~ ~ 
tare~ot!Jh 6B ~re\'iaea ~ 

(a) if the data is in the same format as efiewH on the 
reqHirea schedulesL QI 

JQL_ It aay otaer forMat ie te he 'tleea, the distributor 
l!l~otet 111aiEe aia request§ in writing to tae ae~artment of 
trafls~ertatieR witH. and submits a copy of the format to be used 
aefere aHtherieatiOfl will ae ~raatea. The alternative format 
mu§t be approved by the department prior to usage. 

(3) Electronic filing is accepted in lieu of the schedules 
provided: 

(a! the distributor requests in writing and submits a copy 
of the format to be used. The format must be approved by the 
department prior to usage. 
AUTH: Sec. 15-70-104 and 15-70-115 MCA; IMP: Sec. 15-70-112, 15-
70-113, 15-70-114, 15-70-115, and 15-70-205 MCA. 

18.9.104 DISTRIBUTOR'S RECORDS i1L Every distributor 
importing. manufacturing. refining. dealing in. transporting, or 
storing fuel in this §tate~~ maintain and keep records, 
receipts. invoices·. including electronic format data, and other 
pertinent papers the department requires. Every distributor 
must provide for a period of 3 years the following: 

~lal stock summary showing the monthly totals for the 
gallons of all gasoline, special fuel, or aviation fuel handled 
within this state with an analysis as to inventories, receipts, 
sales, use, transfers, and shipments; and 

-fil+ill receipt journals, refinery production journals, 
sales journals, and copies of all invoices, bills of ladings, Of 
other documents of supporting information. 

(2) Every refinery and terminal in the state must submit 
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to the department monthly a copy of each bill of lading or 
manifest issued at the time of withdrawal. The department may 
waive the hard copy in lieu of electronic filing format. 
AUTH: Sec. 15-70-104 and 15-70-115, MCA; IMP: Sec. 15-70-112, 
15-70-113, 15-70-114, 15-70-115, 15-70-206, and 15-70-345, MCA. 

18.9.105 DISTRIBUTOR'S INVOICE (1) Except as provided in 
subsection (2), any distributor who sells and delivers gasoline~ 
special fuel. or aviation fuel in this state must issue an 
original invoice at the time of delivery to the purchaser. Each 
invoice ss issHed shall must contain the following: 

(a) a preprinted consecutive ~ number, except when 
invoices are automatically assigned a consecutive ~ number 
by a computer or similar machine when issued; 

(b) through (e) will remain the same. 
(f) gallons invoiced--those common terms used or known to 

measure gasoline, special fuel. or aviation fuel such as 
temperature corrected at 60 degrees (net), and gross (cubical, 
volumetric, and shell); 

(g) through (i) will remain the same. 
(j) to establish that the tax has been charged, at least 

one of the following: 
(i) the U.S. dollar amount of tax; 
(ii) the rate of tax; or 
(iii) a statement that the Montana tax is included in the 

price~~ 
lid de~:~ble faeeel earben en the sri!Jinal ef first eepy, 

eneef!t ••hea ifl .. siees are a~:~eematieally preeeeeeel ey a eemp~:~ter 
er similar maehine when isstled. 

(2) For direct shipments olftieh are accounted for on the 
monthly distributor' a statement to the department of transporta
tion, the original invoice may be issued to the purchaser at the 
time of billing. 
AUTH: Sec. 15-70-104 MCA; IMP: Sec. 15-70-206,15-70-207,15-70-
345, and 15-70-348 MCA 

18.9.106 INVOICE ERROR (1) When an original invoice is 
issued in error, it must be canceled by a credit invoice and 
cross-referenced to all copies of the invoice covering the 
corrected transaction beiA!J eerreeted. If a second invoice is 
issued, it efta±± IDY§t show the date and ~ number of the 
original invoice and ~ the second invoice is in replacement 
~f the first invoice. 
AUTH: Sec. 15-70-104 MCA; IMP: Sec. 15-70-207 and 15-70-348 
MCA. 

18.9.108 WHOLESALE DISTRIBUTOR (1) As used in ~ 
il91 (6) (e), 14C.'•• and these rules, the term "wholesale distribu
tor" and "wholesale distribution" includes any person who: 

(a) purchases gasoline. special fuel, or aviation fuel and 
subsequently sells and delivers the gasoline, special fuel. or 
aviation fuel to retailers in bulk quantities in this state; 

(b) elects to become licensed under 15-70-201~, MCA, 
to assume the Montana state gasoline, special fuel. or aviation 
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~ tax liability and the other obligations of a "distributor" 
pursuant to Title 15, chapter 70, parts 2 and 3, MCA, and these 
rules, and 

(c) remains the same. 
(2) remains the same. 
(3) The term "wholesale distribution" does not include a 

parent corporation or company that sells gasoline, special fuel, 
or aviation fuel only to its wholly owned subsidiary service 
stations. 
AUTH: Sec. 15-70-104 MCA; IMP: Sec. 15-70-201 and 15-70-301 MCA 

18.9.109 WHOLESALE DISTRIBUTOR'S OBLIGATIONS (1) A 
wholesale distributor sh-aH ~ comply with all the laws, 
rules, and other obligations which are imposed on a "distribu
tor" of gasoline. SEJecial fuel. or aviation fuel. 
AUTH: Sec. 15-70-104 MCA; IMP: Sec. 15-70-201 and 15-70-341 MCA 

18.9.110 WHOLESALE DISTRIBUTOR'S ANNUAL LICENSE, LICENSE 
FEES AND LICENSE RENEWAL (1) The wholesale distributor's 
annual license provided for in 15-70-202~. MCA, skall run is 
effective from January 1 until December 31 of each year. All 
licenses will expire on December 31 of the licensed year. 

(2) All licensees ftftaH must pay a fee of $200 for each 
license regardless of the length of time the license is in 
effect. 

(3) The application, bond, and fee for each license 
renewal akall be is due on or before the 15th of December of the 
yeaf preceding~ licensed year. 
AUTH: Sec. 15-70-104 MCA; IMP: Sec. 15-70-201, 15-70-202, 15-70-
301, and 15-70-341 MCA. 

18.9.111 GASOHOL BLENDERS (1) Pursuant to 15-70-
201~, MCA, a person who blends alcohol with gasoline to 
produce gasohol is a "distributor" if no tax has been paid on 
the alcohol or gasoline wfiiefi is blended to produce gasohol. As 
a distributor, the gasohol blender is responsible for paying the 
tax on all the alcohol and gasoline which has not been taxed and 
which is used to produce gasohol. If the person qualifies as a 
distributor solely on the basis of blending alcohol and 
gasoline, the person is a distributor only with respect to the 
alcohol and gasoline used to produce gasohol. 

( 2) The blending of alcohol with gasoline to produce 
gasohol does not make the gasohol blender a distributor for the 
purpose of the payment of the tax ~~fiiea is due on gasoline ~ 
ie not blended with alcohol to produce gasohol. If the gasohol 
blender receives gasoline upon which no tax has been paid and 
wkiefi is not used to produce gasohol, the blender must qualify 
as and meet all the requirements to be either a distributor 
under 15-70-201 (6) (a), (e), "'"' (a), MCA, or a "wholesale 
distributor" under 15-70-201~, MCA, and pay the tax. 
Sections 15-70-201 (6) (aJ, (e), (eJ, aHii (aJ and 15-70-301. MCA 
are the requirements for being a distributor or wholesalli( 
distributor on a basis other than being a gasohol blender. Only 
if the gasohol blender qualifies under these other requir-ements 

MAR Notice No. lB-75 24-12/21/95 



-2739-

can that blender purchase gasoline without tax for resale as 
gasoline. 

(3) remains the same. 
AUTH: Sec. 15~70-104 MCA; IMP: Sec. 15-70-201, 15-70-204 and 
15-70-301 MCA 

18.9.116 INCIDENCE OF 'l'HE GAf!OblNB FJJBL TAX (1) The 
incidence of the ~aseline distributor's license tax is on the 
distributor and not on the user. Gasoline ~ is not exempt 
from taxation because the ultimate user or consumer is an agency 
of the United States government, including the United States 
armed forces, Montana, or other states, counties, incorporated 
cities and towns, and school districts of this state, or any 
other tan eMeiii!'E entity, group, or individual. 
AUTH: Sec. 15-70-104 MCA; IMP: Sec. 15-70-202 and 15-70-341 
MCA. 

16.9.117 PISTRIBQTOR - SUPPORTING DQCQMENTATION FOR BAP 
DEBT CREDIT (1) A elai111 fer credit £12im for taxes paid on 
accounts for which the distributor received no compensation must 
be accompany~ documents or copies of documents showing l;fial; 
the accounts were worthless and claimed as bad debts on the 
distributor's federal income tax return. Any further infornta
tion pertaining to claim efta±± ~ be furnished as required by 
the department. 
AUTH: Sec. 15-70-104 MCA; IMP: Sec. 15-70-225 and 15-70-364 MCA 

18.9.118 PREPAYMENT OF MOTOR FUEL TAXES (1) A licensed 
~aseline distributor may overpay its known motor fuel tax 
liability. The overpayment must be designated as such by the 
distributor. The credit balance created by the overpayment will 
be apply±ed to future tax deficiencies if the gasoline, special 
fuel. or aviation fuel is reported and tax is paid within 30 
days ~ Qf the due date. No penalty or interest will be 
imposed on future tax deficiencies to the extent the overpayment 
credit balance is sufficient to pay the deficiency, If the 
overpayment credit balance is not sufficient to cover the entire 
deficiency, penalty and interest will be assessed a~ainst Qll the 
remaining deficiency. No interest will be accrues on the 
overpayment credit balance. 
AUTH: Sec. 15-70-104 MCA; IMP: Sec. 15-70-210 and 15-70-352 MCA 

18.9.201 INTRASTATE GASOLINB FUEL DELIVERIES (1) Credit 
from gasoline. special fuel. or aviation fuel tax may be claimed 
on bine 3 ef the statement provided for in ARM 18.9.103 for 
deliveries in this state to another distributor. 

(d) In sul'l'ert ef the ereait elai111ed, a aistrieuter shall 
eMeeute Seheaule 6 ana the aelh erin~ aistrieute! 's Jlart of 
Seheaule 6A. Seheaule 6 shall be eub111ittea te the state as !'art 
ef the taM reJlert, ana seheaule 6A shall be eub111ittea in 
BUfllieate te the reeeivin~ aietrieutor. 

(3) '!'he reeeiviR!'f aietrieut.or Bhall eei!IJ!lete eeth eeJliee 
sf seheaule 6h reeei, ea fre111 the eelh•erin~ aietFie .. tor ana then 
sue111it them te the state. 
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AUTH: Sec. 15-70-104 MCA; IMP: Sec. 15-70-204 and 15-70-343 MCA 

18.9.202 EXPORT DELIVERIES (1) If the delivering 
distributor ships gasoline. special fuel. or avjation fuel to a 
Montana distributor at a point outside the state, he the 
distributor aha±! maY claim g credit by reason of export except 
as outlined in (3) below and she±± must report ~ the transac
tion ift the same~ as an export to any other customer. 

(2) If a distributor ships gasoline, special fuel, or 
aviation fuel to a point outside the state following receipt 
from another distributor in this state, the distributor 
receiving the fuel in this state shall be deemed the exporter. 
The distributor making the delivery within this state may claim 
credit as outlined in ARM 18.9.201. 

(3) If a diatril:ntter maltes a Bale of "!asoline for eJtpOtt 
to another ~erBon, not qualified as a Montana distributor, who 
eendB or earriee the ~aBoline other than in the fuel supply tank 
of a meter .eaiele ottt of !lantana to artoti\er state or ferei~rt 
eeu!'ltl')', tae EiisEribl:!tOF maltirt'§J the sale ahall elailfl credit for 
the ~aaeline as outlined irt A.n.M 18.9.~Ell.If the delivery is 
placed into storage in this state and later distributed at a 
point outside this state, the distributor may not claim credit 
for the petroleum cleanup fee. 
AUTH: Sec. 15-70-104 and 75-11-319 MCA; IMP: Sec. 15-70-221 and 
15-70-356 MCA 

18,9, 203 IMPORT DELIVERIES ( 1) If a distributor ships 
gasoline, special fuel, or av1ation fuel into Montana and 
delivers ~ ~ fuel directly to another distributor before 
~ ~ fuel passes through hi& the pipeline storage in this 
state, the delivering distributor aha±! must report £Hteh the 
transaction as a receipt and ~ ~ claim a credit ifl the 
~ maaaer ~reacrisea fer 21! delivering distributors in ARM 
18.9.201. 

(2) If ., distribution between distributors takes place 
outside the state and the receiving distributor ships the 
gasoline, special fuel. or aviation fuel into Montana, he the 
receiving distributor aha±! must report the import into pipeline 
storage or as a direct delivery to a customer. 
AUTH: Sec. 15-70-104 MCA; IMP: Sec. 15-70-204 and 15-70-321 MCA 

18.9. 204 BLENDING STOCKS ( 1) Gaaeline ];!aistributors may 
transfer casinghead or catalytic blending stocks to other 
licensed distributors without the payment of tax; provided Eha+ 
these products will be used for blending purposes only and the 
reaultartt blended product will be distributed as gasoline. 
AUTH: Sec. 15-70-104 MCA; IMP: Sec. 15-70-201, 15-70-204, 15 · 
70-301, and 15-70-321 MCA 

18.9.205 EXEMPTION - U.S, AND OTHER STATES (1) Licensed 
~aeelirte distributors making sales of gasoline, ineluclin~ 
special fuel, or aviation fuel, to the United States government 
or aHether ~ state entity FOB rack for use by the purchaser out 
of the state of Montana afta±t must report &ueft the sale as a 
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credit to the amount of gasoline, special fuel. or aviation fuel 
distributed on the distributor's monthly statement as an export 
required by 15-70-205, MCA. 
AUTH: Sec. 15-70-104 MCA; IMP: Sec. 15-70-204 and 15-70-321 MCA 

18.9.301 REFUNDABLE GABOLINBPUBL SELLER'S PBEHfl!LJ:CINSB 
( 1) Any person Elha-H !!!l!!l..t. obtain a refund~ !Jaseline 

fuel seller's license from the department of transportation 
prior to selling gasoline or special fuel on which a refund of 
tax may be claimed by the purchaser. Application for licenses 
(one license for each outlet) Elha-H m.YJi!.t be made on forms 
furnished by the department. 

(2) A nontransferable license is issued and is effective 
until canceled or suspended by the department of revenue 
transportation. 

(3) A licensed distributor qualifies as a seller of 
refundghl& gasoline or special fuel by ..-irtue eii hie 
compl~ying with ~ licensing and bonding requirements 2f_2 
distributor. Aeeerain!Jly 1 e~ach distributor Elha-H must submit 
to the department an application ana the required fee for each 
place of business under hMJ its control or operation iire111 oJhieh 
he that sells refundable !Jaseline ~- The department Elha-H 
must issue a separate license for each etl€fl outlet. 
AUTH: Sec. 15-70-104 MCA; IMP: Sec. 15-70-203 and 15-70-342 MCA 

18.9.302 SELLER'S INVQICE Jll Any perso~ other than a 
licensed distributor, who sells and delivers gasoline or special 
fuel to a purchaser on which a refund may be claimed must issue 
an original invoice at the time of delivery, showing the number 
of gallons delivered. Each invoice se issued ~ !!!l!!l..t. be an 
original invoice ana double faeea eal!'bens shall be used in 
maldfi!J eal"ben im!"'l!'eseieas ana mliltiple ee!"'ies t;hePeef. Only one 
original invoice may be issued for each delivery. In addition 
to these requirements outlined, each invoice must contain or 
show the following: 
~t~r a preprinted ~number; 

( 2) through ( 4) remain the same but are renUITt>ererl (b) - (d). 
(e) {-5-)- type of !Jaseline .f..!.!tl; 
--,6) and I 7) remain the same l:ut are renUITt>ererl (f) and (g). 
(h){-~)- to establish~ the tax has been charged, at least 

on~f the following: 
(i){-a)- the U.S. dollar amount of tax; 

(Tift-b)- remains the same. 
(iii)l-el- a statement that the Montana tax is included in the 

price. 
AUTH: Sec. 15-70-104 MCA; IMP: Sec. 15-70-207, 15-70-222, 15-
70-348, and 15-70-361 MCA 

18.9.303 FILING INVOICES (1) No altered or corrected 
invoice will be accepted for refund purposes when errore occur. 
The original invoice must not be altered or corrected but must 
be voided and a new original invoice issued. All altered or 
corrected invoices must be marked ae voided and retained by the 
seller for a period of at least 3 years from ~ date issued. 
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(2) Each licensed seller is required to file for approval 
a completed sample set of invoices that will be issued covering 
sales to refund applicants. Ualess a efiaage is made is the 
ittveiee fermat, it is ast aeeessary that a sample is ,•eiee ae 
filed .. hea the seller's pe10mit is reae11ea aaa~:~all). A sample 
invoice must be filed annually regardless if the invoice 
changed. 
AUTH: Sec. 15-70-104 MCA; IMP: 15-70-222 and 15-70-361 MCA 

18.9.311 LOST OR DESTROYED GASOLINE. SPECIAL FUEL, OR 
AYIATION fUEL lll The department of transportation reserves 
the right to demand from a person claiming a refund under the 
provisions of 15-70-221 through 15-70-226, and 15-70-356 through 
15-70-365, MCA, that positive proof be submitted settia§ fe10tfi 
of the exact amount of the loss and settia§ fertfi facts 
indicating~ the gasoline, special fuel, or aviation fuel was 
never used on the highway or in the air. In offering this 
proof, the following procedures are-te ~be strictly adhered 
to by the person claiming the refund: 

~Jgl The claim for refund must ae accompany~ the 
original invoice covering the purchase of gasoline, special 
fuel, or aviation fuel. 

+#}lQl A BW6fflT notarized statement citing the 
circumstances covering the loss and how the amount of gasoline~ 
special fuel, or aviation fuel lost was determined. 

~l£1 Substantiating records a10e te must be ffia4e 
available whiefi we~:~la tQ reveal and account for the amount of 
gasoline. special fuel, or aviation fuel lost. 

#+-ill awe--a&ffidavits from~ individuals witnessing 
or involved in the loss of gasoline. special fuel. or aviation 
~ aha±± ~ be obtained and maee available to the depart
ment. 

(2! The distributor may not claim a refund for the 
petroleum cleanup fee. 
AUTH: Sec. 15-70-104 and 75-11-319 MCA; IMP: Sec. 15-70-222 and 
15-70-361 MCA 

18.9.312 GASOLINE. SPECIAL FqEL. OR AVIATION FUEL 
LOST FROM STOEAGE lll_In ~ cases where gasoline, special 
fuel. or aviation fuel is placed into a storage tank or similar 
facility and the gasoline~ special fuel, or aviation fuel is 
lost as a result of a leak in either the tank~ &JO the line~ or 
~ pump connected to ~ ~ tank or facility, the department 
of transportation shall ae ~ under no obligation to refund the 
tax ~ if a taxpayer fail§: 

~jgl to immediately notify the department of the loss; 
or 

+#}lQl to comply strictly with the procedures provided in 
ARM 18.9.311; or 

~l£1 to take the necessary 
leak and to attempt to minimize the 

(2) The distributor may not 

precautions to repair the 
loss. 
claim a refund for the\ 

petroleum cleanup fee. 
AUTH: Sec. 15-70-104 and 75-11-319 MCA; IMP: Sec. 15-70-222 and 
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15-70-361 MCA 

18.9.321 PROCESSING CLAIMS FOR REFUNDS (1) Upon receipt 
of an application for refund of ~aseline ~ tax, the depart
ment of transportation has 120 working days thereafter ~ithin 
••hieh te mal£e etteh investi~atien as it may desire te aseertain 
the trtttks ef tke statements made. after receiving the claim to 
approve or reiect it. 

(2) After tke in..-esti~atien approval of the claim, the 
department may eerreet the statement and a~~re•.·e the same ae 
eerreeteEi if it finds erreFs tkereia wkiek in its e~inieft •,Jere 
net iaserteEi fer tke ~Hr~ese ef frattEi will process the refund. 

( 3) After reiection of the claim. 'l'.t.he department may, 
after investigation, require the claimant to file an amended 
statement before action is taken tkereen. If the taxpayer 
submits an amended claim, the claim is reasonable, and the 
taxpayer has furnished substantial proof, the department in its 
discretion may accept eue8 the amended claim. 

(4) !fhe 8 taxpayer, if ke kae already sHemitteEi a elaim 
fer refHRd ana later thial£s he sheHld file aft ameaded elabo, 
may, of~~ own initiative, file an amended claim. If the 
claim is a reasonable eae and the taxpayer has furnished 
substantial proof, ~ the departmentL in its discretionL may 
accept the amended claim. 
AUTH: Sec. 15-70-104 MCA; IMP: Sec. 15-70-225, 15-70-226, 15-
70-364, and 15-70-365 MCA 

3. The proposed amendments to the existing motor fuel tax 
rules and new rule are necessary due to a series of legislative 
enactments. Prior to July 1, 1991, motor fuel rules were found 
within the Department of Revenue where that collection function 
had existed for a number of years. Effective July 1, 1991, all 
of the motor fuel tax collection transferred to the newly 
created Department of Transportation. In the 1993 regular 
session of the Legislature, Chapter 525 was enacted which moved 
the point of taxation for special fuel from the retail to the 
distributor's level. In the 1993 special session of the 
Legislature, Chapter 10 was enacted which created the dyed 
diesel program and made other changes to the special fuel 
collection program, In the 1995 regular session of the 
Legislature, several acts were passed that amended and modified 
the way the Department of Transportation would collect the motor 
fuels taxes. Because these rules had never been revised since 
their transfer to the Department of Transportation, these 
particular rules are made necessary in order to clarify tnose 
changes. 

In 18.9.101 through 18.9.118, some 13 rules are amended which 
were originally in the gasoline distributor's subchapter. They 
are changed to include both gasoline and special fuel rules. 
The same is true in 18.9.201 through 18.9.205, subchapter 2, 
where special fuels is incorporated in a similar exemption as is 
gasoline. In subchapter 3, 18.9.301 through 18.9.321, special 
fuel is also incorporated into gasoline. 
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It is the Department's intention to repeal rules 18.9.304 and 
16.9.305 and incorporate those changes into a new rule, which is 
a part of this notice. The purpose is to establish an equitable 
refund of gasoline and special fuel license tax on gallons of 
fuel used in operating either stationary engines or auxiliary 
engines that do not have an independent auxiliary fuel tank. 
During the 1995 legislative session, House Bill 299 was 
introduced to allow a refund of 20 percent of special fuel tax 
paid for operating ready mix concrete trucks. The Department 
promised to work with the individual trucking industries to 
establish an equitable refund percentage for all industries as 
an alternative to enacting that bill, which was not passed. 

4. Rules 16.9.304 and 18.9.305, which can be found on 
page 18-1072 of the Administrative Rules of Montana, are 
proposed to be repealed. 
AUTH: Sec. 15-70-104 MCA; IMP: Sec. 15-70-330 MCA 

5. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. Written 
data, views, or arguments may also be submitted to William G. 
Salisbury, Administration Division, Department of 
Transportation, P.O. Box 201001, Helena, MT 59620-1001, and 
must be received no later than January 26, 1996. 

6. w. D. Hutchison, Agency Legal Services, has been 
designated to preside over and conduct the hearing. 

TRANSPORTATION 

ewer 

Certified to the Secretary of State December 11, 1995. 
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BEFORE THK BOARD OF CRIMB CONTROL 
OF THE STATE OF MONTANA 

IN THE MATTER OF 
THE AMENDMENT OF RULE 23.14.405, 
PERTAINING TO PEACE OFFICERS WITH 
OUT-OF-STATE EXPERIENCE WHO SEEK 
CERTIFICATION IN MONTANA 

TO: All Interested Persons 

NOTICE OF PROPOSED 
AMENDMENT 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On January 23, 1996, the Montana Board of Crime Control 
proposes to amend ARM 23.14.405, and require that peace officers 
with out-of-state training and peace officers formerly employed 
by designated federal agencies, in addition to the other 
requirements set forth in the rule, shall have been employed as 
a peace officer for a minimum of one year prior to employment in 
Montana. 

2. The rule proposed to be amended provides as follows: 
23.14. 405 REQUIREMENTS FOR THE BASIC CERTIFICATE In 

addition to ARM 23.14.403 and 23.14.404 above, the following are 
required for the award of the basic certificate: 

(1) through (3) (c) remain the same. 
lQl Shall have been employed as a peace officer for a 

minimum of one (1) year prior to employment in Montana. 
(4) remains the same. 

AUTH: Sec. 44-4-301 MCA IMP: Sec. 44-4-301 MCA 

3. RATIONALE: Pursuant to Sec. 44-4-301(2) (a), the board 
of crime control is authorized to "establish minimum qualifying 
standards for employment of peace officers". Recently, there has 
been a significant increase in the number of out-of-state peace 
officers seeking certification and employment in Montana. The 
amendment is necessary in order to ensure that these peace 
officers are at least as qualified as peace officers who gain 
their certification wholly in Montana. This standard is 
comparable to ARM 23.14.405(1) (a). 

4. Interested persons may present their data, views, or 
arguments, either orally or in writing to Rob Smith, Assistant 
Attorney General, Justice Building, 215 North Sanders, Helena, MT 
59620. Comments must be received no later than January 19, 1996. 

5. If a person who is directly affected by the proposed 
amendment wishes to submit his data, views, or arguments orally 
or in writing at a public hearing, he must make a written request 
for a hearing and submit this request along 101ith any written 
comments he has to Rob Smith, Assistant Attorney General, Justice 
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Building, 215 North Sanders, Helena, MT 59620. The request must 
be received no later than January 19, 1996. 

6. If the agency receives requests for a public hearing on 
the proposed amendment from either 10\ or 25, whichever is less, 
of the persons directly affected by the proposed amendment; from 
the Administrative Code Committee of the legislature; from a 
governmental subdivision or agency; or from an association having 
no leas than 25 members who will be directly affected, a hearing 
will be held at a later date. Notice of the hearing will be 
published in the Montana Administrative Register. Ten per cent 
of those persons directly affected has been determined to be 
eight persona, baaed on the average annual number of peace 
officers with out-of-state experience and training who gain POST 
certification as peace officers in Montana. 

MONTANA BOARD OF CRIME CONTROL 

By:~~ 
ELLISE. Ki R~IVE DIRECTOR 

Certified to the Secretary of State._l>~e~c~~~~~b~e~~---~~'.~·-'-1~1~~------
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the proposed NOTICE OF PROPOSED REPEAL OF 
repeal of ARM 24.12.201 RULES 
through 24.12.206, and 
24.12.208 through 24.12.211, 
pertaining to the New Horizons) NO PUBLIC HEARING CONTEMPLATED 
program ) 

TO ALL INTERESTED PERSONS: 

1. On January 22, 1996, the Department of Labor and 
Industry proposes to repeal rules related to the New Horizons 
Act (Title 39, chapter 7, part 6, MCA). 

The Department of Labor and Industry will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this rule activity. Persons with disabilities 
who need an alternative accessible format of this document in 
order to participate in this rule-making process should contact 
the Legal/Centralized Services Division, Attn: Mark Cadwallader, 
P.O. Box 1728, Helena, MT 59624-1728; telephone (406) 444-4493; 
TDD (406) 444~0532; fax (406) 444-1394. 

2. The Department of Labor and Industry proposes to 
repeal ARM 24. 12.201 through 24 .12. 206 and 24.12. 208 through 
24.12.211 in their entirety. The rules proposed for repeal are 
found at pages 24-717 through 24-720 of the Administrative Rules 
of Montana. Authority to repeal the rules is 39-7-601, 39-7-602 
and 39-7-603, MCA. The rules proposed for repeal implement 39-
7-602 through 39-7-607, MCA. Any person wishing to obtain a 
complete copy of the rules proposed for repeal should contact 
the person listed in paragraph 3 and request a copy of the New 
Horizons program rules. 

There is reasonable necessity for the proposed repeals in 
order to implement the provisions of House Joint Resolution 5, 
enacted by the 1995 Legislature, because the statutory authority 
for program expenditures has previously expired, and the program 
is no longer in operation. 

3. Interested persons may present their data, views, or 
arguments concerning the proposed repeals in writing to Mark 
Cadwallader, Legal/Centralized Services Division, Department of 
Labor and Industry, P.O. Box 1728, Helena, Montana 59624-1728, 
so that the comments are received by no later than 5:00 p.m., 
January 19, 1996. 

4. If a person who is directly affected by the proposed 
repeals wishes to express data, views or arguments either orally 
or in writing at a public hearing, the person must make a 
written request for a public hearing, and submit this request 
along with any comments the person has to Mark Cadwallader, 
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Legal/Centralized Services Division, Department of 
Industry, P.O. Box 1728, Helena, Montana 59624~1728. 
request for a hearing must be received by no later 
p.m., January 19, 1996. 

Labor and 
A written 
than 5:00 

5. If the Department receives requests for a public 
hearing on the proposed repeals from either 10% or 25, whichever 
is less, of the persons who are directly affected by the 
proposed action; from the administrative code committee; from a 
governmental subdivision or agency; or from an association 
having not less than 25 members who will be,directly affected, 
a hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Administrative Register. Ten 
percent of those persons directly affected has been determined 
to exceed 25, based on the number of persons who participated in 
the New Horizons program. 

6. The Department proposes to make the repeals effective 
February 9, 1996. The Department reserves the right to repeal 
only portions of the rules, or to repeal some or all of the 
rules at a later date. 

~<<.cL2 cJ, .d,</#-
David A. Scott 
Rule Reviewer 

La~ka~issioner 
DEPARTMENT OF LABOR & INDUSTRY 

Certified to the Secretary of State: December 11, 1995. 

MAR Notice No. 24-12-94 24-12/21/95 



-2749-

BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the proposed 
repeal of ARM 24.14.101, 
24.14.201 through 24.14.204, 
24.14.301 through 24.14.306, 
pertaining to maternity leave 

TO ALL INTERESTED PERSONS: 

NOTICE OF PROPOSED REPEAL OF 
RULES 

NO PUBLIC HEARING CONTEMPLATED 

1. On January 22, 1996, the Department of Labor and 
Industry proposes to repeal rules related to maternity leave. 

The Department of Labor and Industry will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this rule activity. Persons with disabilities 
who need an alternative accessible format of this document in 
order to participate in this rule-making process should contact 
the Legal/Centralized Services Division, Attn: Mark Cadwallader, 
P.O. Box 1728, Helena, MT 59624-1728; telephone (406) 444-4493; 
TDD (406) 444-0532; fax (406) 444-1394. 

2. The Department of Labor and Industry proposes to 
repeal all the rules in ARM Title 3 9, chapter 14, in its 
entirety, consisting of ARM 24. 14.101, 24 .14. 201 through 
24.14.204 and 24.14.301 through 24.14.306. The rules proposed 
for repeal are found at pages 24-855, 24-857, 24-858, 24-865, 
24-866 and 24-867 of the Administrative Rules of Montana. 
Authority to repeal the rules is 39-7-202, MCA. The rules 
proposed for repeal implement 39-7-202, 39-7-203, 39-7-203(1), 
39-7-203 (2)' 39-7-203 (5)' 39-7-204, 39-7-204 (4)' 39-7-205, 39-7-
206 and 39-7-207, MCA. Any person wishing to· obtain a complete 
copy of the rules proposed for repeal should contact the person 
listed in paragraph 3 and request a copy of the maternity leave 
rules. 

There is reasonable necessity for the proposed repeals in 
order to implement the provisions of House Joint Resolution 5, 
enacted by the 1995 Legislature, because the underlying 
statutory authority for the rules was previously repealed and/or 
transferred, and jurisdiction for issues involving maternity 
leave now rests with the Montana Human Rights Commission. The 
Montana Human Rights Commission adopts rules separately, 
pursuant to 49-2-204, MCA. 

3. Interested persons may present their data, views, or 
arguments concerning the proposed repeals in writing to Mark 
Cadwallader, Legal/Centralized Services Division, Department of 
Labor and Industry, P.O. Box 1728, Helena, Montana 59624-1728, 
so that the comments are received by no later than 5:00p.m., 
January 19, 1996. 
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4. If a person who is directly affected by the proposed 
repeals wishes to express data, views or arguments either orally 
or in writing at a public hearing, the person must make a 
written request for a public hearing, and submit this request 
along with any comments the person has to Mark Cadwallader, 
Legal/Centralized Services Division, Department of Labor and 
Industry, P.O. Box 1728, Helena, Montana 59624-1728. A written 
request for a hearing must be received by no later than 5:00 
p.m., January 19, 1996. 

5. If the Department receives requests for a public 
hearing on the proposed repeals from either 10% or 25, whichever 
is less, of the persons who are directly affected by the 
proposed action; from the administrative code committee; from a 
governmental subdivision or agency; or from an association 
having not less than 25 members who will be directly affected. 
a hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Administrative Register. Ten 
percent of those persons directly affected has been determined 
to exceed 25, based on the annual number of women in the state 
who become eligible for maternity leave. 

6. The Department proposes to make the repeals effective 
February 9, 1996. The Department reserves the right to repeal 
only portions of the rules, or to repeal some or all of the 
rules at a later date. 

~~A-~ 
David A. Scott 
Rule Reviewer 

Laurie Ekanger, Commissioner· 
DEPARTMENT OF LABOR & INDUSTRY 

certified to the Secretary of State: December 11, 1995. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the proposed 
repeal of ARM 24.31.101, 
24.31.401 and 24.31.402, 
pertaining to the crime 
victims compensation program 

TO ALL INTERESTED PERSONS: 

NOTICE OF PROPOSED REPEAL OF 
RULES 

NO PUBLIC HEARING CONTEMPLATED 

1. On January 22, 1996, the Department of Labor and 
Industry proposes to repeal rules related to the crime victims 
compensation program formerly operated by the Division of 
Workers' Compensation. 

The Department of Labor and Industry will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this rule activity. Persons with disabilities 
who need an alternative accessible format of this document in 
order to participate in this rule-making process should contact 
the Legal/Centralized services Division, Attn: Mark Cadwallader, 
P.O. Box 1728, Helena, MT 59624-1728; telephone (406) 444-4493; 
TDD (406) 444-0532; fax (406) 444-1394. 

2. The Department of Labor and Industry proposes to 
repeal ARM Title 24, chapter 31 in its entirety, consisting of 
ARM 24.31.101, 24.31.401 and 24.31.402. The rules proposed for 
repeal are found at pages 24-2819 and 24-2839 through 24-2841 of 
the Administrative Rules of Montana. Authority to repeal the 
rules is 53-9-104 (1) (a) and 53-9-122, MCA. The rules proposed 
for repeal implement 53-9-104 (1) (a) and 53-9-122, MCA. Any 
person wishing to obtain a complete copy of the rules proposed 
for repeal should contact the person listed in paragraph 3 and 
request a copy of the crime victims compensation program rules. 

There is reasonable necessity for the proposed repeals in 
order to implement the provisions of House Joint Resolution 5, 
enacted by the 1995 Legislature, because the underlying 
statutory authority for the rules was previously amended, and 
rule-making authority for issues involving the Crime Victims 
Compensation Act of Montana (Title 53, chapter 9, MCA) now rests 
with the Division of Crime Control, Department of Justice. The 
Department of Justice has adopted rules pertaining to the 
operation of programs under the Act. See: ARM Title 23, chapter 
15. 

3. Interested persons may present their data, views, or 
arguments concerning the proposed repeals in writing to Mark 
Cadwallader, Legal/Centralized Services Division, Department of 
Labor and Industry, P.O. Box 1728, Helena, Montana 59624-1728, 
so that the comments are received by no later than 5:00p.m., 
January 19, 1996. 
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4. If a person who is directly affected by the proposed 
repeals wishes to express data, views or arguments either orally 
or in writing at a public hearing, the person must make a 
written request for a public hearing, and submit this request 
along with any comments the person has to Mark Cadwallader, 
Legal/Centralized Services Division, Department of Labor and 
Industry, P.O. Box 1728, Helena, Montana 59624-1728. A written 
request for a hearing must be received by no later than 5:00 
p.m., January 19, 1996. 

5. If the Department receives requests for a public 
hearing on the proposed repeals from either 10\ or 25, whichever 
is leas, of the persons who are directly affected by the 
proposed action; from the administrative code committee; from a 
governmental subdivision or agency; or from an association 
having not leas than 25 members who will be directly affected, 
a hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Administrative Register. Ten 
percent of those persons directly affected has been determined 
to exceed 25, based on the number of persons who are the victims 
of crime in the state on an annual basis. 

6. The Department proposes to make the repeals effective 
February 9, 1996. The Department reserves the right to repeal 
only portions of the rules, or to repeal some or all of the 
rules at a later date. 

~«-<< '(] )1 . ...td# 
David A. Scott 
Rule Reviewer 

Laurie Ekanger, Commissioner 
DEPARTMENT OF LABOR & INDUSTRY 

certified to the Secretary of State: December 11, 1995. 
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BEFORE THE DEPARTMENT OF NATURAL RESOURCES 
AND CONSERVATION 

OF THE STATE OF MONTANA 

In the matter of the repeal of Rules) 
26.2.301 and 26.2.501 pertaininq to 
rental and royalty charqes on state 
land, 26.3.132, 26.3,154, 26.3.188 
pertaininq to surface manaqement, 
26.3.201 and 26.3.203 pertaininq 
to sale of state land, 26.3.301, 
26.3.303, 26.3.307, 26.3.308, 
26.3.312 and 26.3.318 pertaininq to 
oil and qas leases, 26.3.402 and 
26,3,407 pertaininq to qeothermal 
resources, and 26.3.501 throuqh 
26.3.518 pertaininq to uranium 
leasinq, and 26.3.602 pertaininq to 
coal leasinq on state land 

TO: All Interested Persons. 

NOTICE OF PROPOSED 
REPEAL 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On January 29, 1996 the Department of Natural 
Resources and conservation proposes to repeal Rules 26.2.301 and 
26.2.501 pertaininq to rental and royalty charqes on state land, 
26.3.132, 26.3.154, and 26.3.188 pertaininq to surface 
management, 26.3.201 and 26.3.203 pertaining to sale of state 
land, 26.3.301, 26.3.303, 26.3.307, 26.3.308, 26.3.312, and 
26.3.318 pertaining to oil and gas leases, 26.3,402 and 26.3.407 
pertaining to geothermal resources, 26.3.501 through 26.3.518 
pertaining to uranium leasing, and 26.3.602 pertaining to coal 
leasing on state land. 

2. The rules proposed to be repealed are on pages 26-29, 
26-41, 26-115, 26-134, 26-145.19, 26-149, 26-165 through 26-173, 
26-176, 26-178, 26-181, 26-205, 26-208, and 26-222 through 26-
231, respectively, of the Administrative Rules of Montana. 

AUTH: 2-4-201, MCA 
IMP: 2-4-201, MCA 

3. The proposed repealed rules are not necessary for the 
functioning of the reorganized Department of Natural Resources 
and Conservation and are being deleted pursuant to HJR-5 (1995). 

4. Interested parties may submit their data, views or 
arguments concerning the proposed repeal in writing to Jeff 
Hagener, Department of Natural Resources and Conservation, 1625 
Eleventh Avenue, Helena, Montana 59620-1601. Any comments must 
be received no later than January 25, 1996. 

5. If a person who is directly affected by the proposed 
repeal wishes to express their data, views, and arguments orally 
or in writinq at a public hearing, they must make written 
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request for a hearinq and submit this request alonq with any 
written comments to Jeff Haqener, Department of Natural 
Resources and Conservation, 1625 Eleventh Avenue, Helena, 
Montana 59620-1601. Any comments must be received no later than 
January 25, 1996. 

6. If the agency receives requests for a public hearinq 
on the proposed repeal from either 10 percent or 25, whichever 
is less, of the persons who are directly affected by the 
proposed repeal; from the administrative code committee of the 
leqislature; from a qovernmental subdivision or agency; or from 
an association havinq not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of hearinq will be published in the Montana 
Administrative Register. Ten percent Of those persons directly 
affected has been determined to be greater than 25 based on the 
number of persons who have an interest in the 111anaqement of 
state trust lands. 

DEPARTMENT OF NATURAL RESOURCES 
AND CONSERVATION 

Certified to the Secretary of State /f.<Lt.-nJ"-lV J? /tfl:J' . 
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BEFORE THE MONTANA DEPARTMENT OF 
NATURAL RESOURCES AND CONSERVATION 

OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of Rule 36.6.101 
and repeal of Rules 36.6.201 
through 36.6.202 pertaining to 
referendums for creating or 
changing conservation district 
boundaries and for conservation 
district supervisor elections. 

To: All Interested Persons. 

NOTICE OF PROPOSED 
AMENDMENT OF RULE AND 
REPEAL OF RULES 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On January 22, 1996, the Department of Natural 
Resources and Conservation proposes to amend Rule 36. 6. 10 I 
pertaining to referendums for creating or changing conservation 
district boundaries and to repeal rules 36.6.201 through 
36.6.202, pertaining to conservation district supervisor 
elections. 

2. The rule proposed to be amended is as follows: 

36.6.101 CONDUCT OF REFERENDUM (1) (a) The Chief af the 
Sail CanseF~atian B~Fea~ department shall appoint ane ~alling 
&tip&FiAtendent an election administrator who may be the county 
election actministrator. 

(b) The Palling S~~el!'intendent election administrator 
shall appoint at least two ~elling affieeFe election judges 
for each polling place. 

(c) The s~peFineendent election administrator and palling 
effieeFs election judges shall take an oath or affirmation of 
office. 

(d) 'l'he s~peFintendent; and palling affieeFs shall ee 
appeinted at least thFee (~) weeks pFieF te the l!'efeFeRd~ffi• 

(2) (a) The Polling s~~eFintenden~ election administrator 
shall give due notice of the referendum. such notice shall be 
given fourteen days prior to the referendum. 

(b) Notice shall be given by posting in at least five 
conspicuous places where notices are usually placed. 

(c) Notice may in addition be given through local news 
media. 

(d) 
( 3) 

methods: 

An affidavit of posting of notice shall be made. 
(a) Elections shall be held by one of the following 

(i} by open poll voting and absentee ballot; 
(ii) by mail; or 
(iii) by a combination of open poll voting in one 

precinct and by mail in another precinct, but not by both 
methods in a single precinct. 

(i..,) an) ~~alified ·.-eteF 111ay '.'ate by aasentee ballet. 
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. (b) Open poll elections may be held in conjunction 
w~th a general or special election provided proper arrangements 
are made with Fespee~i¥e au~heFi~iee eefeFehand the county 
election administrator. 

( 4) The Pellin!J SupeFin~endea~ election administrator 
shall obtain or prepare a poll list of eligible voters. 

( 5) ta+ The pelliHIJ effieeu election judges of each 
polling place shall submit the result of the referendum of their 
polling place to the poi:i-±n'T-aupet intendeut election ad!r.inistrator. 

(e) ( i) .Lll The pellifiiJ eupeFiat.eadea~ election 
administrator shall compile and certify the result of the 
referendum and submit the result to the Sail SeneeF~s~iefl BuFeau 
Chief 1 Ceasep;atieH Biet.Fiet.e Bh ieieR 1 BepaF~Ifteftt. ef Nat~;~Fal 
Resei;IFeee aad CeaeaF'aTs~iefl 1 Jleleaa, llefttana 59691 department. 

+*it Lll The palling eupeFia~eftdea~ election 
administrator shall return all feFIIIEI ~ t oath of office, 
affidavit of posting notice (copy of notice attached), 
CeF~ifieat.e sf Re1JietFatieR 1 poll lists, tally sheets, and 
certificate of resultt to the Sail GBRBeF~stiea BuFeau 
def?artment, along with the result of the referendum. 't'hese 
feFIIIe shall ee a..,ailaele ea FeEJ:ueet at the Ceaeerva-tion 
Biei':Fiete Bi¥ieiefl 1 BepaFtlllea~ ef NatuFal ReeeuFeet~- -aud 
Ceaaep,·at.iea 1 Ueleaa 1 tleat.aaa !i9691, 

(e) 't'he 9epaFt.lllaR!> ef tlatuJ"al Reeei;IFeee &REI CefteeF'•'atiaa 
shall puelieh the Feeult. ef the Fefe¥eftdulfto 

AUTH: 76-15-208, MCA 
IMP: 76-15-207 through 209, MCA 

3. Rules 36.6.201 and 36.6.202 are proposed to be 
repealed. The rules proposed to be repealed are on pages 36-68 
through 36-70 of the Administrative Rules of Montana. 

AUTH: 76-16-321, MCA 
IMP: 76-15-302 through 304, MCA 

4. The purpose of the proposed amendments is to eliminate 
rules conflicting with current statutes and standard procedures 
used to conduct elections and referendums. These rules are 
necessary to implement the referendum procedures conducted by 
the department for the effective operations of the conservation 
districts. The rules proposed for repeal are no longer 
necessary and are being deleted pursuant to HJR 5 (1995). 

5. Interested parties may submit their data, views, or 
arguments concerning the proposed rules in writing to Laurie 
Zeller, Department of Natural Resources and Conservation, Box 
201601, Helena, MT 59620-1601. The comments must be received on 
or before January 19, 1996. 

6. If a person who is directly affected by the proposed 
adoption wishes to exprees their data, views, and argume~ts 
orally or in writing at a public hearing, they must make written 
request for a hearing and submit this request along with any 
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written comments to Laurie Zeller, Department of Natural 
Resources and Conservation, Box 201601, Helena, MT 59620-1601. 
The comments must be received on or before January 19, 1996. 

7. If the agency receives requests for a public hearing on 
the proposed adoption from either 10 percent or 25, whichever is 
leas, of the persons who are directly affected by the proposed 
adoption; from the administrative code committee of the 
legislature; from a governmental subdivision or agency; or from 
an association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be greater than 25 based on the 
number of persons who are members of the conservation districts . 

. I 

Certified to the Secretary of State on /tJeo • i JI/4S: 
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BEFORE THE DEPARTMENT OF NATURAL RESOURCES 
AND CONSERVATION 

OF THE STATE OF MONTANA 

In the matter of the repeal 
of Rule 26.6.402 pertaining to 
Christmas tree cutting, Rules 
26.6.501 through 26.6.504, and 
26.6.511, pertaining to control of 
timber slash and debris, and Rule 
26.6.601 pertaining to fire 
management and forest management 

TO: All Interested Persons. 

NOTICE OF PROPOSED 
REPEAL 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On January 29, 1996 the Department of Natural 
Resources and Conservation proposes to repeal Rules 26. 6. 402 
pertaining to Christmas tree cutting, 26.6.501 through 26.6.504, 
and 26.6.511 pertaining to control of timber slash and debris, 
and 26.6.601 pertaining to fire management and forest 
management. 

2. The rules proposed to be repealed are on pages 26-
1041, 26-1049 through 26-1051, and page 26-1101 of the 
Administrative Rules of Montana. 

AUTH: 2-4-201, MCA 
IMP: 2-4-201, MCA 

3. The proposed repealed rules are not necessary for the 
functioning of the reorganized Department of Natural Resources 
and Conservation and are being deleted pursuant to HJR-5 (1995). 

4. Interested parties may submit their data, views or 
arguments concerning the proposed repeal in writing to Don 
Macintyre, Department of Natural Resources and Conservation, 
1625 Eleventh Avenue, Helena, Montana 59620-1601, Any comments 
must be received no later than January 25, 1996. 

5. If a person who is directly affected by the proposed 
repeal wishes to express their data, views, and arguments orally 
or in writing at a public hearing, they must make written 
request for a hearing and submit this request along with any 
written comments to Don Macintyre, Department of Natural 
Resources and Conservation, 1625 Eleventh Avenue, Helena, 
Montana 59620-1601. Any comments must be received no later than 
January 25, 1996, 

6. If the agency receives requests for a public hearing 
on the proposed repeal from either 10 percent or 25, whichever 
is less, of the persons who are directly affected by the 
proposed repeal; froDI the <~dministrative code CoDIIIIittee of tile 
legislature; from a government<~l subdivision or <~gency; or from 
an <~ssociation h<~Ving not less th<~n 25 members who will be 
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directly affected, a hearing will be held at a later date. 
Notice of hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be greater than 25 based on the 
number of persons who have an interest in the management of 
state forest lands. 

Certified to the Secretary of state /PU./.f&-fuN /), /015_.--. 
7 
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BEFORE THE MONTANA DEPARTMENT OF 
NATURAL RESOURCES AND CONSERVATION 

OF THE STATE OF MONTANA 

In the matter of amending 
Rulea 36,10.115, 36.10.161, 
36.10.201, and 36.10.202 
pertaining to Fire Management 

TO: All Intereated Persona 

NOTICE OF PROPOSED 
AMENDMENT 

NO PUBLIC HEARING 
CONTEMPLATED 

1. on January 31, 1996, the Department of Natural 
Resource& and coneervation, proposes to amend Rules 36.10.115, 
36.10.161, 36.10.201, and 36.10.202 pertaining to fire 
management. 

2. Rule 36.10.115 ie propoeed to be amended aa follow&: 

36.10.115 DEBRIS DISPOSAL Subsections (1) through (4) 
remain the same. 

(5) During the fire eeaeon, flammable material and 
debrie may not be burned, excepting under a written fire 
permit issued by the recognized agency for that forested land. 
All burning must be carried out in accordance with the 
department of ~ aftd eftvireftmeft~al eeiefteee' environmental 
quality's open burning reetrictions. 

AUTH: 76-13-109, MCA 
IMP: 76-13-121, 76-13-126, MCA 

3. Rule 36.10.161 is proposed to be amended as follows: 

36.10.161 FORMULA TO SET LANDOWNER ASSESSMENTS FQR FIRE 
PRQTEGTION Subsections (1) through (2) remain the same. 

(3)tat Except as provided in (3)~1Al. the per capita 
and per acre tees set for 1994 must remain in effect for 
subsequent years. 

+bTiAl The department shall reset the per capita and 
per acre fees whenever: 

(i) it is neceaaary to reset fees to obtain the amount 
appropriated by the legislature; or 

(ii) the feea asaeaaed statewide pursuant to (2) (a) on 
persons who own 20 acres or less of land for which the 
department provides protection obtain more than 55\ or lese 
than 45\ of the total amount appropriated by the legialature. 

tetihl Whenever the department reaets the feea 
pursuant to ~illiAl. it ahall do so in accordance with 
(2) and the feea muet remain in effect until either of the 
conditions in ~llllAl is met. 

AUTH: 76-13-109, MCA 
IMP: 76-13-105, 76-13-201, and 76-13-207, MCA 

4. Rule 36.10.201 is proposed to be amended as follows: 1 

MAR Nutice Nu. 36-10-28 24-12/21/95 



-2761-

36,10.201 PQRPQSE (1) Under 87-3-106, MCA, the 
governor upon recommendation of the department of e~a~e lands 
natural resources And conservation may close an area to 
trespass because of fire danger and that area is automatically 
closed to hunting and fishing and remains closed so long as 
the fire closure remains in effect. 

Subsection (2) remains the same. 
AUTH: 87-3-106, MCA 
IMP: 87-3-106, MCA 

5. Rule 36.10.202 is proposed to be amended as follows: 

36.10.202 MINIMUM MEASURES BY COUNTY COMMISSIONERS 
1ll Before submitting a request for a closure, the board of 
county commissioners shall have taken the following minimum 
steps: 

f+tlAl initiated an active fire prevention program 
aimed at reducing preventable fires; 

~1bl initiated an active fire detection and pre
suppression system aimed at the rapid detection of and 
response to fires that do occur; 

fatl£1 organi~ed local forces to suppress fires; 
f4t14l determined that current dire situations exceed 

the established county capabilities. 
AUTH: 87-J-106, MCA 
IMP: 87-J-106, MCA 

6, The proposed amendments to Rules 36.10,115 and 
36.10.201 are necessary because chapter 418, L. 1995, requires 
the reorganization of natural resource agencies. The Depart
ment of Health and Environmental science functions have been 
transferred to the Department of Environmental Quality, and 
the Department of State Lands functions have been transferred 
to the Department of Natural Resources and Conservation. 

7. The proposed amendments to Rules 36.10.161 and 
36.10.202 are for editing purposes. 

8. Interested parties may submit their data, views or 
arguments concerning the proposed amendments in writing to Don 
Macintyre, Department of Natural Resources and conservation, 
1625 Eleventh Avenue, Helena, MT 59620-1601, on or before 
January 28, 1996. 

9. If a person who is directly affected by the proposed 
amendments wishes to express their data, views and arguments 
orally or in writing at a public hearing, they must make 
written request for a hearing and submit this request along 
with any written comments to Don Macintyre, Department of 
Natural Resources and Conservation, 1625 Eleventh Avenue, 
Helena, MT 59620-1601. The comments must be received on or 
before January 28, 1996. 
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10. It the agency receives requests for a public hearing 
on the proposed amendments from either 10' or 25, whichever is 
less, of the persons who are directly affected by the proposed 
amendments; from the administrative code committee of the 
legislature; from a governmental subdivision or agency; or 
from an association having not less than 25 members who will 
be directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons 
directly affected has been determined to be greater than 25 
based on the number of landowners in Montana who own forested 
lands. 

Certified to the Secretary of State &t?iCtZ&~ 1/, 1995 
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BEFORE THE MONTANA DEPARTMENT OF 
NATURAL RESOURCES AND CONSERVATION 

OF THE STATE OF MONTANA 

In the matter of the amendment 
of rule 36.12.1101 establishing 
procedures for collecting 
processing fees for late 
claims 

TO: All Interested Persons. 

NOTICE OF PROPOSED 
AMENDMENT 

NO PUBLIC HEARING 
CONTEMPLATED 

1. on January 22, 1996, the Department of Natural 
Resources and Conservation proposes to amend rule 36.12.1101 
which establishes procedures for collecting processing fees 
for late claims. 

2. The proposed amendment of Rule 36.12.1101 provides 
as follows: 

36.12.1101 PAYMENT PATE FQB FILING OF LATE CLAIMS (1) 
For a statement of claim filed after April 30, 1982, but prior 
to July 1, 1993, the $150 processing fee must be paid to the 
department. The department shall give notice of payment due 
by mailing a billing invoice to the current late claim owner 
or owners as documented in the department's records. If 
payment is not received within 60 days the department shall 
send a second noticeL lly eer~ified mail. If the processing 
fee is not received within 45 days of the second notice the 
department shall add a remark to the claim stating: "No 
processing fee has been received for this late claim. Total 
amount due $150.00." This remark will also be added to any 
late claim for which the department is unable to determine a 
correct address or new owner for a billing invoice that is 
undeliverable by united states mail. The department will 
complete its mailing notifications under this rule prior to 
June 30, 1996. 

Subsection (2) and (3) remain the same. 
AUlB: 85-2-225, MCA 
~: 85-2-225, HCA 

3. This rule is proposed to be amended to reduce the 
overall cost of mailing the second late claim billing invoice. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed rule in writing to Bob 
Arrington, Department of Natural Resources and conservation, 
1520 E. Sixth Avenue, Helena, MT 59620, on or before January 
19, 1996, 

5. If a person who is directly affected by the proposed 
adoption wishes to express their data, views and arguments 
orally or in writing at a public hearing, they must make 
written request for a hearing and submit this request along 
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with any written comments to Bob Arrington, Department of 
Natural Resources and conservation, 1520 E. Sixth Avenue, 
Helena, MT 59620. The comments must be received on or before 
January 19, 1996. 

6. If the agency receives requests for a public hearing 
on the proposed adoption from either lOt or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the administrative code committee of the 
legislature; from a governmental subdivision or agency; or 
from an association having not leas than 25 members who will 
be directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons 
directly affected has been determined to be greater than 25 
baaed on the number of late claims received by the agency to 
date. 

certified to the Secretary of state ~~1liL!tJ ~. • 1995 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 
46.30.507, 46.30.701 and 
46.30.1605 pertaining to 
child support enforcement 
distribution of collections 
and non-AFDC services 

NOTICE OF PUBLIC HEARING 
ON THE PROPOSED 

AMENDMENT OF RULES 

TO: All Interested Persons 

1. On January 16, 1996, at 2:00p.m., a public hearing 
will be held in the Basement Auditorium, Social and 
Rehabilitation Building, 111 N. Sanders, Helena, Montana to 
consider the amendment of rules 46.30.507, 46.30.701 
and 46.30.1605 pertaining to child support enforcement 
distribution of collections and non-AFDC services. Additional 
sites for the hearing via teleconferencing are as follows: 

Billings: Montana State 
Education Building, Room 162, 
Montana 

University--Billings, Special 
1500 N. 30th Street, Billings, 

Great Palls: Montana State University College of 
Technology--Great Falls, Room 147, 2100 16th Avenue South, Great 
Falls, Montana 

Kalispell: Flathead Valley Community 
Resource Center, Room 120, 777 Grandview 
Montana 

College, Learning 
Drive, Kalispell, 

Missoula: University of Montana--Missoula, Field House, 
Room 161, Intersection of South 6th Avenue East and Van Buren 
Street, Missoula, Montana 

The Department of Public Health and Human Services will 
make reasonable accommodations for persons with disabilities who 
wish to participate in this public hearing. If you request an 
accommodation, contact the department no later than 5:00p.m. on 
January 5, 1996, to advise us of the nature of the accommodation 
that you need. Please contact Dawn Sliva, P.O. Box 4210, 
Helena, MT 59604-4210; telephone (406)444-5622; FAX (406)444-
1970. 

2. The rules as proposed to be amended provide as 
follows: 

46,30.507 DISTRIBUTION OF COLLECTIONS (1) Bxee~t as 
pre, ideei ift subseetieft ( 3) , ··•keR tke CGBD is eafereiR!J a SUf'f'Brt 
ebli~atien established by a eeurt er adMiRist!'ati'o•e O!'ee£, 
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eolleetieRs shall first be applied to oatief) the e~rreRt 
s~ppelft eeligatiol'l fer the meftl::h ia whieh the payment was 
eolleetea. If aay amo~at iB eelleetea ifl eueess sf the e~rreat 
s~ppert paymeal:: 1 the eMeeBS ame~at shall first be applied to 
eatisfy fees, if any, a~caraea ttadel!' 49 s iill9 1 IleA, aaa the 
remait~Eief' shall be applied te satisfy aay deliaEftteaey wftieh is 
ewiag to the CSSD by reaeea ef 19 5 iil9iil eP 53 iil H3 1 ttcA. If the 
amottflt eelleeted eneeeds a aelia~eBey ewiflg te the CSSD the 
exeeas amettat shall be distFibtttea te the ehli~ee • 

• (~l WfteB .twa ol!' 111ere obligees ef the same eeliger ;u·e 
reeel:Yl:flg oerYJ:ees £rem the CSSD fer t;he ea£eree111eflt of a 
etlrl!'eflt sttppel!'t ebliga.t;iea 1 a eelleetiel!l ef ettppe-rrt whiek is 
leBa thaft the flill a!'loliftlo ef ett:t'l!'eftlo s~ppel!'t dlie to all the 
oeligeee, shall be distl!'iblitea efi!lially beto~eeft the ebli!Jees. If 
t.he CSSD is eftfel!'eiag a lieliftEftleftt SlipperE ebligatieft fel!' M•e ElF 

mel!'e obligees of the eal'le obliger, aftel!' aed\ietitt~ fees aaEi 
amBiiftte o\;iflg te tee CBBD 1 if afly, the delia~eat ame~atB 
eelleeted shall be dietPib~;~ted efft~ally eeEWeeft Ehe obligees, 
pre~ided he~eveF 1 that the amettftt to be distribtlted ehall not 
exeeed the debt ewiflg to eaeh obligee. 

(Jl Paymeflts eelleetea EO satisfy a ettppsrt tieliaqtteaey 
ifleltttiiflg sttt fleE limited to the proeeeae from WFite of 
eMeetttieft, fedel!'al aaa state tax ef£Bets, afla lHmp ettl'l pa}~ents 
will aflly be applied to satisfy fees afld the aelin~ttefley. The 
eelleetiefl or aay part of it will Bat be applies tenal!'ds ettrreflt 
BHppert e~en theH~h the SBBD ma} alae be eftfOFeing tee ettrreftt 
Btlpport eeligatieB. 

(4} Celleetiefls of deliBqtteftt ettpport paymeatB weieh are 
oWifl~ to the CSSD ttftder 19 S 29~ afld Sa iii 61a, MCA, after fees 
haJe heeB aedtteted shall be EiietrieHtea ift a se'J'<eftee whieh "ill 
Hret satiof~ the earlieBt ttapaid iflstallmeflt of sHppart ato~e 
ttadel!' a eattl!'t OF aal'lifliBioFative etdel!'• 

(5) WheR a payment FeeeiYea by the CSBD ie pttrperteEi by art 
osliger to be a paymeflt towa~ds fttttt~e ettppert ebligatieft ttftder 
a eattl!'t er aamiaistreti~e el!'Eiel!'1 the ameHflt shall aet be applied 
te sHeh ftttttre amettflto ttaleee afta liflt.il aay fees aaa 
delifl~l;lefteieo are first satisfied, 

(6) lft the aboeftee of a eoHrt er afil'lifliotrati;e e~ppert 
eraer1 ,.·elHftl;azi paymeflte made by afl ebligar el<oall first ee 
applied to reiiiiSttFBe pHblie asaistaftee paymeflts maae te aft 
osligee 'tlflciel!' 'Fitle I'/ !, of lohe Seeial SeettFity Aet. If the 
ama\iftt of the paymeftt eueeeda l!he a111ettf1E neeessar~ t.e reimbttrBe 
s\ieh pliblie aseiataflee paymeftto 1 the eneeoB amattl\t shall be 
dietribtttea ta the obligee. If Be pttblie aaeiotaflee paymeftts 
-re paid EO lohe esligee, the fttll amOiiflt e£ the o'Olttntary 
paymeflt shall be dietriblitea to the obligee. 

(?l DiotribtttieR of eelleotiafle to aa oeligee ,,·he ie a 
reeipieat e£ pttblie aoeiotaftee 'tiMe!!' 'Fitle Ill ,•, of the Soeial 
SeeHrit~ Aet 1 ifl additiefl ta the pre·,.isieftB of this rule, el<oall 
also se maae ifl Bttbotafttial aeeBFd with the Jill!'evieio~to of 45 CFII; 
aQ~.61 aftfi 3Qiilo5iil, as ameftded, 
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(8) Fer the p~rpeses sf aistrie~tieft ~8der this rule, the 
effeetLe Elate e£ a supper£ eelleetieft shall ee the aate e8 
'•'hieh the paymeRt is reeei, eEl ey the esse, er ey the elerl£ ef 
eeurt if the paymeftt is reej~ired te ee made te a elerl£ ef eeurt 1 

whiehe~er is earliest. 
Ill Except as provided in (2). (6). (7) and (8). when the 

CSEO is enforcing a support order. collections from all sources 
including but not limited to the proceeds from writs of 
execution. support liens and luw sum settlements will be 
distributed. to the extent the collection is sufficient. in the 
following sequence: 

(al to pay the current support obligation for the month in 
which the collection is made if current support has not 
previously been paid for that month to the obligee. However. if 
the obligee is a recipient of public assistance including Title 
IY-E foster care services. collections of current support shall 
be retained by the CSEP for subsequent allocation according to 
applicable state and federal statutes and regulations; 

(bl to satisfy accounts receivable owed by the obligor for 
recoupment of excess refunds. returns. reimbursements and other 
payments preyiously made to the obligor by the CSEP because of 
error or mistake of fact: 

(cl to satisfy fees awarded under 40-5-210. MCA which are 
owed by the obligor: 

(dl to satisfy any arrears owing to the state of Montana 
by reason of 40-5-202. 40-5-221 and 53-2-613. MCA, If there are 
no arrears owing to the state of Montana or if the collection 
exceeds the arrears owed to the state. to satisfy arrears owed 
to the obligee; and 

(el to satisfy fines awarded under 40-5-208 or 40-5-226. 
MCA which are owed by the obligor. 

(2) When the CSED is collecting support arrears only, 
§mounts shall be distributed to open CSED cases according to 
Ill (b) through (11 (el, 

(3) After a distribution of collections to the obligee is 
9etermined appropriate but before actual distribution is made, 
the CSED may: 

(al intercept a portion of the collections. as authorized 
by ARM 4 6, 30,701. to be applied towards recoupment of over
payments previously made to the obligee; 

lbl deduct from arrears collections. an amount to satisfy 
fees awar9ed under 40-5-210. MCA which are owed by the obligee, 

(4) When the CSEP is providing services to two or more 
9bligees of the same obligor; 

(a) a distribution 9f current support upder (1) (a) which 
is leas than the amount of current support due to all the 
obligees shall be prorated among the obligees based on the 
amount of current support due to each obligee: 

{b) a collection 9f arrears owed under (1) (dl shall be 
distributed equally among the obligor's cases. provided however. 
that the amount 9istributed shall not exceed the arrears owed: 
.i!llil 
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(cl until current support and arrears owed by an obligor 
under a support order are satisfi,d. there shall be no 
distribution made to an obligee in a case where there is no 
support order. 

(5) Notwithstanding the provisions of (4) aboye; 
(al if a particular collection is made through an order to 

withhold income. any amount distributed from that collection 
must be distributed only to the obligor's cases that currently 
have an order to withhold incoroe in place; 

lbl a payment by personal check. money order or like form 
of payment wbich is made payable only to a particular obligee. 
will be distributed only to that obligee's case; 

1!Cl a collection resulting from a writ of execution or 
similar case-specific remedy must be distributed to the specific 
obligee's case; 

ldl a pavment receiyed by an obligee directly from the 
obligor and turned oyer to the CSEO for distribution under this 
section will not be distributed to any other obligee's case; and 

(e) collections made through a clerk of court or other 
public or private child support enforcement authority. who 
forwards the collection to the CSED. shall be distributed onlv 
to the obligor's case designated by the clerk of court or otb~~ 
authority. If the forwarded collection fails to include a 
designated specific case. the distribution provisions of li l 
will apply. 

l6l A payment made by personal check. cashier's check or 
teller's check which is directed or restricted by a writjng on 
the cbeck to the payment of a particular debt. account or fun9. 
will be distributed only to that particular debt. account or 
1wl5L. 

l7l A payment made in consideration of an agreement with 
the CSED. including an agreement to prepay costs and fees. will 
only be distributed according to the terms of the agreement. 

(6) Collections resulting from federal and state tax 
offsets will be distributed only to arrears as provided unger 
(1) (d) and. if appropriate. 141 (b). 

l9l Except as provided in (lll below. the CSED shall not 
distribute collections or any part of collections towards future 
support. eyen though the obligor may so direct. until all 
appropriate distributions under Ill and. if appropriate. !4l ar~ 
made first. 

(lOl In the absence of a support order. yoluntary payments 
made by an obligor shall be distributed to the extent the 
payment is suffi~ient. in the following sequence: 

lal to satisfy any fees owed by the obligor under 
40-5-210. MCA; 

lbl to rei!!lburse public assistance payments made to the 
obljgee; and 

(c) the excess amount. if any. shall be distributed 
equally among all of the obligees of the same obligor. 
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(11) For purposes of determining distribution under this 
rule. the effective date of a support collection shall be known 
as the date of collection. 

(al For collections made under an order to withhold 
income. the date of collection is the day the payor withholds 
the collection from the obligor's income. If the collection is 
paid by check. the date of collection is the date specifically 
reported by the payor in documentation accompanying the payment. 
If no date of collection is specifically reported. the date of 
collection is presumed to be the date Shown on the check. This 
presumption may be overcome by credible evidence that the 
collection was withheld on another date. If credible evidence 
is received that a collection under an order to withhold is 
based on an advance payment to the obligor. the date of 
collection is presumed to occur in the future pay period 
represented by the adyance: 

!bl EXcept as provided in (11) Ccl. when a collection is 
received in the mail directly from the obligor. the date of 
collection is the postmark date. If the postmark is illegible 
or missing, the postmark date is presumed to be 3 days prior to 
receipt. if posted in the state of Montana. and 5 days prior to 
receipt if posted outside the state: 

Ccl If a collection is received in the form of a post
dated check. the date of collection shall be the date of the 
~ 

Cdl In all other cases. the date of collection shall be 
the day the CSED. or its collecting agent. receives the 
collection; 

{12) Under this rule. collections characteristic of past 
due support. may be distributed as collections identified as 
current support. However. for purposes other than distribution. 
these collections will be accounted for as past due support. 

(13) For the purposes of determining statutes of 
limitations. arrears. interest on arrears. collection remedies 
and similar uses, all collections. without regard to date of 
distribution. will be applied to satisfy the oldest unpaid 
installment of support due under the support order. 

AUIH: Sec. 17-4-105, 40·5-202 and 40-5-405, MCA 
IMP: Sec, 17-4-105, 40-5-201 through 40-5-264 and 

40-5-401 through 40-5-434, MCA 

46.30.701 TERMS AND CONQITIQNS !1l Qnder 40-5-203. MCA. 
the CSED will provide services to any obligee or obligor who 
files an application for services with the CSED. If public 
assistance was previously paid to an obligee. the CSED will 
continue to provide services to the obligee without need for an 
application. However. if the obligee refused or terminated 
continued services following the last payment of public 
assistance. the obligee must file an application. An 
application for services or an obligee's acceptance of continued 
services after termination of public assistance shall constitute 
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the applicant's or obligee's agreement to the following term~ 
and conditions. 

(2} For the purposes of this rule. "customer" means any 
penon or entity who applies for CSED services or who is 
receiving CSED services. 
~ _ill lH erder te ee eligiele .£.-To receive.,. or SllliJ to 

continue to receive-r SHJ~pert eHfereellleftt ~ services under 
40-5-203, MCA, aa eeligee a customer must: 

(a) ee a •tefttafta resiaeHt 1 

(13) pr~¥ide the CSBB with iafermatieft eseeHtial fer the 
iHitiatiea er eeHtia~atieft ef ee!'%·ieee 1 

(el pre~~~ptly ad>,iee the CSBB ef aft')! 111aterial ehaHgee ift 
iHfei:'A\iltieft reEJllired fer the iBitiatieft Bl!' eeftl:ift~atieft sf 
eer..-iees, 

(d) s~rreHder te the SSSB all paymeats at s~ppert ~aieh 
were net reeei..-ed thre~gh the cssl:l, 

(e) refrain frem taltift!!J afty aet.ieft whish 111ay l:eftd te 
ee~~~pete with the efferte sf the esse, 

(f) pre..-ide eertified espies ef s~ppert e~dere aftd 
III&Elifieal:ieas taereef 1 whether iss~ea ia nent<~oft<~o er elsewhere1 

(g) iftdelllftif~ the ClSSB fe;r afty lllefties eelleeted ey etal:e 
e:r feae:ral tax iHtereept whish the CSBB 111ay ee re~uired te repay 
te the eeliger er eeliger's epe~se beee~o~se a ret~rH was amelldea, 
or beea~se aa iftj~reEl speuse elai111 was 111aae, 

(a) abide 13) the rules a11:a reg~:~latiells rega:raiHg the 
distrieutieft sf e~:~pps:rt eelleetieHe, aftd 

(i) pre..-ide writteft Hatiee te the CSBB waeft termiaatieft ef 
ser..-ieee is desired, eneept 1 wheH the eeligee' e ehildreft are 
eligiBle fer aad reeei..-e 111edieaid Beftefite !:he eeligee 111<~oy RBI: 
ter111iaa1:e seF\ieee witaaul: geed ea~se. 

(a! pay any application fee and any other fee which may be 
charged under 40-5-210, MCA: 

(b! proyide original certified copies of all child support 
orders. modifications of child support orders. whether issued by 
a Montana court or agency or by an out-of-state court or agency: 

!cl provide certified copies of all payment records if 
support was ordered to be paid through the clerk of court, 
central registry or other public entity. If support was ordered 
to be paid directly to the obligee, provide any records. 
receipts or other materials which document payments made or 
received: 

!dl upon request of the CSED. promptly provide any 
information. documents, statements, exhibits and Qther materials 
which the CSED. in its judgment. may determine relevant to the 
case or which the CSEP finds is a n~cessary predicate to taking 
any action in the case. The customer must prQmptly advise the 
CSEP Qf any later changes or additions to the information and 
materials previously provided to the CSEP: 

jel promptly advise the CSEP in writing of any change of 
agdress or status. or any new information about the customer Or 
other parties in the case. including changes in physical custody 
of the child. or of any adoption proceedings: 
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(f) cooperate with the CSED by appearing at the time and 
place reauested for interviews. hearings. depositions. blood 
draws. and other called for appearances wbere the presence of 
the customer is necessary for preparing testimony and evidence. 
providing information. testifying as witness and similar case 
pertinent activities; 

(gl to ensure accurate payment records. if the obligee is 
the customer. the customer must promptly turn over to the CSEO 
all child support payments received from the obligor. If the 
obligor is the customer. the customer must pay child support 
through the CSED for subsequent distribution to the obligee; 

lhl let the CSEP know immediately if the customer or any 
other party initiates any action. whether iudicial, 
administrative or private. which competes with. is an 
alternative to. is inconsistent with. or wbich may in any way 
affect the action the CSEO is taking in the case; 

lil except for the information available through the 
CSEP's voice respopse unit IYRUl or the CSEP's customer services 
unit. SUbmit all reauests for specific case information in 
writing to the CSED. In making any request for information. the 
customer must provide sufficient information to identify the 
customer as the person or entity entitled to receive the 
information. 

I~) CelleetieA ef a e~~~eAt s~ppe~t ebli~atieA is 
available eAly wheA the ehilli ~eeilies with the ebli~ee, e:r
e~rreAt suppsrt is liue uAaer a supps~t e:r-ae:r-. 

(4) In some instances when the customer j.s the obligee. 
the customer may receive money to which the customer is not 
entitled. The CSEP may make a written demand for repayment of 
the money from the customer. The customer's silence or failure 
to respond to the written repayment demand within 10 days of the 
demand shall be considered the customer's consent to recoupment 
of the money from any child support collection made on the 
customer's behalf. Recoupment shall be made by offsetting 10% 
of any current child support collection and by offsetting any 
sdditional child support collection made in excess of the 
current support obligation. !f a customer contests the 
repayment demand. the CSEP may file an action in the district 
QOUrt to establish and collect the aroount. 
~ 121 Except as provided in subseetien 16) J1l of this 

rule, a customer cannot specify which of the CSED servj.ces that 
customer may want to receive. the ~ CSED will determine which 
services are appropriate and the ~ timing and ~ 
duration of .t..I:!2G services in accordance with Title IV-D of the 
Social Security Act, and the regulations promulgated thereunder. 

+4+ ill Whefl previaiA!J serviees unde~ 19 5 ;!93, ncA, the 
CSBD' s iA'Ieh•eMeAt is te f11Yther the publie iflte:r-est at lar~e 
and is flat p:r-iflei~ally iAtended ts benefit the ebli~ee enee~t iA 
a fid11eiaey eapaeity. CSED staff attorneys assigned to an 51 
ebli~ee's customer's case represent the CSED and no attorney
client relationship ·,cill exist ~ between the ebligee 
customer and the CSED attorney. At any hearing or in any action 
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undertaken by the CSED, the ebligee customer may appear and be 
represented by independent counsel of hie er her the customer's 
own choice. 

(5) IR all pJ:eeeeliiRge, the CSBI:l aeslllllee the J:i!Jht te 
pre111ete aRii aeeept eettlellleRts aftli te eempre111ise aRy elai111 er 
ies~o~e whieh is a part ef er iRhereRt te the ee!! .-ieee beifi!J 
realiereli b~ the GSSJ:l, If! eRteriRg iate eettleMeftte sJ: 
eempJ:eMises the liiseretiea efi the e&BB will se g~tiliea by the 
tetality ef eire~tMetaftees iRel~o~liiRg the tiMe aftli efifert re~~o~ireli 
te reselve a ease ift the asseftee efi eettleMeftt er eeMpreMise 1 
the reee~;~reee ef the CSB8 1 the ifttereet sf the p~o~blie at large 1 
the fteelie efi the ehilli1 aftli the fili~o~eiary relatieBship with the 
esli!Jee. 'fhe ebli!Jee will be be~o~ftli by aey eettlel'fteftt 1 
eSHip!'BIIIise Bl!' fiRal liiepesitieR estaifteli By the CSBS lolftless 
''ritteR Retiee efi tel!'lllitlatieR ef eerviee is reeei.,.eli priel!' te 
fiRal CSBS aetieft. 

!71 When there are multiple or concurrent procedyree and 
remedies, whether judicial or administrative, criminal or civil, 
federal or state. which may be applicable to the customer's 
case, the CSED. at its sole discretion, will determine which 
procedure and remedy to apply. in?ludinq the sequence and timing 
of concurrent or consecut1ye act1ong. 

!al In determining which procedure or remedy to apply to 
an individual cage. the digcretion of the cgEO will be guided by 
the totality of circumgtanceg including the time and effort 
required, the resourceg of the CSEP. the interest of the public 
at large and the needg of the child. 

+6+ ill Unless aft ebl igee' e the cugtomer ehillireft are 
eligiBle fer is an obligee whoge child ig receiving medicaid 
benefitsT or is covered by the medicaid program. the CSED shall, 
upon receipt of a written request from the esligee customer, 
refrain from the establishment or enforcement of health 
insurance orders, er the eelleetieft ef past a~o~e e~ppel!'t thPe~gh 
tau l!'ef~fui iatel!'eept. 

+'H- ill. The CSEO may terminate services iR the eveRt that 
a liiep~o~te &;t'ieee betweeR t"fte ebligel!' aRii t"he ebligee whieh 
pPe>eRte the OSBS fJ:em pretidiRg seroiees~ 

lal upon the requegt of the customer unlegs the cugtomer 
is an obligee and the child ig receiving public agsistance 
benefitg; 

!bl when the CSED is unable to locate the cugtomer within 
a 30 calendar day period despite attempts to make contact by 
phone and at least 1 certified letter to the customer'g last 
known adcJregg; 

!cl when the cugtomer fails to provide any information, 
documents or other materialg reguegted under 121 of this rule 
and the CSEP cannot take the next gtep in the case without the 
information, documentg or materials; 

!dl when the customer failg to cooperate with the CSED and 
the customer'g cooperation ig neceggary to the action initiateM 
by the CSEP; and 
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(e) for any other reason consistent with Title IV-D of the 
Social Security Act and the federal regulations promulgated 
thereunder. 

(10) The CSED will notify the customer in writing 60 
calendar days prior to termination of services under !81 (b) 
through lei of this rule. of the CSED' s intent to terminate 
services. The CSED will not terminate services if the customer. 
within the notice period. reestablishes contact with the CSED. 
supplies the requested information. documents or materials or 
begins to cooperate with the CSED. whichever is appropriate. 
The CSED' s decision to terminate seryices is final and not 
subiect to protest except as may otherwise be provided by law. 

(a) If CSED services are terminated and if there is a 
change in circumstances which would permit the CSEP to 
reactivate prior terminated services or initiate new or 
additional services. the former customer can reinstate services 
by filing a subsequent application with the CSEP. 
~ llll The CSED does not guarantee or warrant the 

results of services. 

AUTH: Sec. 40-5-202, MCA 
IMP: Sec. 40-5-203, MCA 

46.30.1605 fEE SCHEDULE (1) If! af!Y judieial er 
aa~iflistratiwe aetiefl (ifleluaiHg pest juag~eflt preeeeaiage) ifl 
whieh the CSBB is the pre¥ailiHg part) 1 the felle~dfi!J fees will 
be ehargea te the ebliger. 

(a) aetual eests aHa eHpeflsesl aHa 
(b) staHaaraiaea fees fer aaministratiwe aetieHa as 

fellews1 
(i) preparatiefl sf afly netiee under t9 5 i199, 49 5 ililil, 

t9 5 ;a;13, t9 5 ili15, t9 5 i13il, t9 5 413, 17 t 193, 14CA, 45 CFR 
393.7i1 1 af!a A.~ 46.39.893 (ifleluaiflg, if apprepriate 1 nstiee aHa 
entr}' ef default eraePs) $9.591 plus 

Iii) eetaifliflg iflfePiai diepes1t1e8 ef a netieea ~atter 
threugh negetiatien 1 aettle~ent er ee~re~ise ____ $53.59,or 

I iii) preparatieR fep aamiRistratiw e hearieg iftehtaieg 
iHtePI"ie•.:iRg aHa prepariftg witflesses 1 prepariflg ana eop) iflg 
enhieits 1 IO'eaeareh ana iR•.-estigatien 1 ana attenaanee at tile 

heari7~) -Stafiaar!Ueea -fees fer }Hilieial-pioeeeea1eg$s?.il. 
99

,' aHa 
(i) ee~ef!ee~ent ef juaieial preeeeaiegs threugh 

preparation ana filing sf pleadings, ee~plaiHte 1 er petitieas, 
ineludieg elerieal afiEI easer.'srlter preparatiea aad ia ... estigatiea 
(alee ineludes, if apprepPiate 1 astiee aad eatry ef default 
judg~ef!ts er eraersl $66.591 plus 

Iii) ebtaifiieg- [RfsA!a'I- El"lspesftiea by ease· .. ·erl£er er 
legal staff thre~gh Regetiatiea 1 ee~IO'e~ise 1 er eettle~ent 

!IHJ -pi'eiai'at1ee fer- jaEI1e1a'l -ti'iah ... ii"eariag e~ etheE 
preeeedifig ineluaiHg dieee, er) , reeea!!'eh 1 eaeewerl£er 
iJH ee£igatiafi 1 iatel!''• ieo•iag afid prepal!'iflg .. itfieeeee 1 pre ileariflg 
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petitions for JUd1c1al review including making typed 
transcriptions of hearing record and preparing briefs. a 
standardized fee of $250.00; 

!el for deposing or taking the deposition. including 
stenographic recording, and the taking of audio visual 
depositions. of a witness who resides more than 100 miles from 
the place of administrative bearing or who is unable to 
personally attend an administrative bearing because of age, 
illness. infirmity or imprisonment. a fee equal to actual cost 
incurred; 

(f) for subpoena of a witness to personally appear at an 
administrative hearing. a fee equal to the actual amount paid to 
the witness as provided in 2-4-104. MCA· and recoverable under 
25-10-201. MCA; 

!gl for s:ach hour in taking a responsive or corrective 
action in an existing iudicial proceeding or in commencing an 
independent iudicial action to set aside. declare void or vacate 
any order. decree or judgment in which the CSED is not a party 
or is not joined as a party to the action as provided by the 
rules of civil procedure and which purports to affect. express!~ 
or implicitly. any right or interest of the CSED. a standardized 
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fee of $75.00 for each CSEP attorney and a standardized fee of 
$50.00 for each CSEP investigator: and 

(b) for other actual costs and actual expenses incurred by 
the CSED. 

(2) The fees in (ll lal shall be assessed to the parent. 
whether the alleged father or the mother. whose denial of 
paternity necessitates the taking of paternity blood tests. 

!3) Hheneyer the CSED is the prevailing party in an action 
or whenever the CSEP is not a party to an action but incurs 
expenses and costs related to an action maintained by any other 
party. the fees in Ill lbl through Ill lhl shall be assessed to 
the party whose act. failure to act. negligence or omission 
caused the CSED to incur the costs and expenses which are the 
basis for these fees. 

141 In addition to the fees charged in Ill. the CSED will 
charge fees to review and modify child support orders as 
follows: 

Cal for a determination that a review is not appropriate 
or modification consent order entered prior to a review hearing. 
no fee: or 

lbl for entry of a modification order resulting from a 
stipulated agreement obtained during review hearing. a fee of 
$200.00 assessed to the party or parties requesting the review 
headng: or 

lcl if the parties are unable to agree following a review 
hearing and the matter is submitted for arbitration. for entry 
of a modification order based on the arbitrator's 
recommendation, a fee of $550. 00 assessed to the party or 
parties who failed to stipulate to a negotiated support order 
during the reyiew hearing: or 

!dl if the arbitrator's recommendation is disputed and a 
modification hearing is requested. for entry of a modification 
order subsequent to the modification hearing. a fee of $750.00 
to be assessed against the party or parties requesting the 
hearing: and 

!el if a fee under 14) (b) through (d) is assessed to more 
than one party. the fee shall be apportioned equally between 
those parties: and 

(f) for each party who requests a review hearing. 
arbitration or modification hearing and then withdraws from the 
requested proceeding after the CSED has preoared documents 
necessary to initiate the proceeding. a handling fee of $50.00. 

151 Under some circumstances. fees assessed to a party 
with low income under 141 !bl through lel may be reduced. To 
determine if a reduction is appropriate. the CSEP will refer to 
the child support determination worksheet !form CS-404A! 
prepared as part of the review and modification process. The 
CSED will then divide the figure shown on the worksheet for net 
available resources by the self support reserve, If the 
resultant DUmber is greater or equal to so%, no reduction of the 
fee is aporopriate, If the resultant number is less than SOl. 
it shall be doubled and multiplied by the amount of the fee. 
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The nuffiber determined by this process is the reduced fee amount 
to be assessed to the low income party. 

!6! Other fees assessed to the party or entity requesting 
the service are: 

!al for parent locate services. a fee of $11.00: 
!bl for each intercept of federal and state income tS!X 

refunds in non public assistance cases. a standardized fee of 
525.00 or actual costs if less than the standardized fee: and 

!cl for photocopies of CSED files. records and otber 
materials. for each page. a fee of $.25. 

AUTH: Sec. 40-5-202 and 40-5-210, MeA 
IMP: Sec. 40-5-210, MCA 

3. The Child Support Enforcement Division (CSED) proposes 
to amend ARM 46.30.507, Distribution of Collections, to conform 
with federal distribution policy set out in 45 CFR 302.51, et 
seq. These federal regulations specify that all collections of 
child support, including those collections traditionally 
attributable to arrears, must first be distributed to pay 
current child support. The only exceptions to the federal 
policy are those collections obtained through state and federal 
tax refund intercepts. 

By way of example, a writ of execution is used only to collect 
past due support. However, under the federal regulations, 
proceeds from writs are to be distributed to the family for 
current support if current support had not previously been paid 
to the family. Even though distributed as current support, the 
collection is nonetheless still attributable to arrears. This 
causes the collection to be distributed differently than the 
same collection is otherwise treated for accounting, crediting, 
enforcement and other similar purposes. 

To effectuate the federal regulation, it is necessary to amend 
ARM 46.30.507. Inherent to these amendments is the necessity to 
distinguish between distribution policy and the posting of 
collections for all other purposes. It is also necessary to 
clarify the differences between cases where the CSEO is 
enforcing current support and the enforcement of arrears only 
cases which are not affected by the federal policy. 

Further amendments are necessary to supplement existing 
provisions to determine the •date of collection". The "date of 
collection" sets the standard for distinguishing between when a 
collection should be distributed as current support and when the 
collection may considered entirely as an arrears payment. 

As a consequence of the new emphasis on current support, it is 
also necessary to distinguish between child support collectio~s 
and collections of various earmarked accounts. For example, 
some collections, although in the nature of support, are not 
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strictly definable as child support for the purposes of the 
federal distribution policy. These collections may be payments 
towarqs fees, costs and expenses. These collections may also be 
to repay overpayments of child support caused by an injured 
spouse claim following the intercept of a tax refund. 
Collections of these and other earmarked accounts are not 
subject to the federal distribution policy. 

The CSED proposes to amend ARM 46.30.701, Terms and Conditions. 
These are the rules which set out the standards and conditions 
for the provision of CSED services to personswho are not current 
recipients of public assistance. When these rules were adopted, 
it was contemplated that only state residents and obligees would 
receive services. Since then, there have been several policy 
changes at the federal level which make it clear that CSED 
services must be made available to both obligees and obligors 
and to all such persons without regard to residency. Numerous 
amendments throughout the rules are necessary to implement these 
policy changes. 

Other amendments to ARM 46.30.701 are proposed to ensure 
consistent and timely payments of support to an obligee. This is 
accomplished by strengthening existing provisions to stress the 
need for accurate and continuous updating of case related 
information. Also stressed is the need for the customer to 
fully cooperate with the CSED in each stage of the process. 
Clarification is added to emphasize that if necessary informa
tion or cooperation is not provided the CSED may close the case. 

A new provision is added to give the CSED and the obligee an 
easy, low cost means for recoupment of overpayments, excess 
refunds and other money paid to the customer to which the 
customer it not entitled. Prior to this proposed amendment it 
was necessary to negotiate the terms of repayment agreements on 
a case by case basis. The amendment will permit the CSED to 
recoup the overpayments by deducting lOt from payments the CSED 
would otherwise be required to distribute to the customer. 

The CSED proposes to amend ARM 46.30.1605 to delete obsolete 
fees and to incorporate new fees identified as necessary since 
the original adoption of the rules. One set of amendments 
establishes fees to recover costs and expenses related to 
processing of requests for review and modification of support 
orders. The amendment would allow a fee to be assessed at each 
stage of the process up to a maximum fee of $750. Under this 
fee schedule, parties who cooperate and negotiate towards 
resolution during the early stages of modification action will 
be assessed a lesser fee, if any at all. The fee schedule, also 
contains a provision which permits the fee, once assessed, to be 
adjusted downward for low income parents. 
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While moat CSED hearings are conducted by telephone, requests 
for in-person hearings and the need to attend judicial 
proceedings are increasing at a rapid rate, This requires 
substantial travel including overnight travel. Consequently, 
the proposed amendments will permit the CSED to recover mileage, 
lodging and meals and other travel expenses, If the in-person 
administrative or judicial hearing requires the production of 
witnesses or the deposition of witnesses, these amendments will 
also allow the CSED to recover those costs and expenses through 
fees. 

When the CSED did appear at judicial hearings and the court 
subsequently awarded costs for CSED attorney and caseworker 
time, there were no standardized hourly fees and actual costs 
were difficult to ascertain. Therefore, the CSED proposes to 
amend the rule to set a standardized hourly fee. This fee 
incorporates wages and salaries, benefits and an allocated share 
of associated overhead expenses. 

Other proposed amendments are necessary to define which party is 
responsible for paying the fees. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Russell E. 
Cater, Chief Legal Counsel, Office of Legal Affairs, Department 
of Public Health and Human Services, P.O. Box 4210, Helena, MT 
59604-4210, no later than January 18, 1996. 

5. The Office of Legal Affairs, Department of Public 
Health and Human Services has been designated to preside over 
and conduct the hearing. 

Rule Reviewer Director, ~b~ealthiand 
Human Services 

Certified to the Secretary of State December 11, 1995. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HU!-IAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 46.6.405, 
46.6.407, 46.6.408, 
46.6.409, 46.6.410, and 
46.6.412 and the repeal of 
rules 46.6.306 and 46.6.411 
pertaining to vocational 
rehabilitation financial 
need standards 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES 46.6.405, 46.6.407, 
46.6.408, 46.6.409, 
46.6.410, AND 46.6.412 AND 
THE REPEAL OF RULES 
46.6.306 AND 46.6.411 
PERTAINING TO VOCATIONAL 
REHABILITATION FINANCIAL 
NEED STANDARDS 

1. On January 12, 1996, at 1:30 p.m., a public hearing 
will be held in Room 306 of the Social and Rehabilitation 
Services Building, 111 Sanders, Helena, Montana to consider the 
proposed amendment of rules 46.6.405, 46.6.407, 46.6.408, 
46.6.409, 46.6.410, and 46.6.412 and the repeal of rules 
46.6.306 and 46.6.411 pertaining to vocational rehabilitation 
financial need standards. 

The Department of Public Health and Human Services will 
make reasonable accommodations for persons with disabilities who 
wish to participate in this public hearing. If you request an 
accommodation, contact the department no later than 5:00p.m. on 
January 1, 1996, to advise us of the nature of the accommodation 
that you need. Please contact Dawn Sliva, P.O. Box 4210, 
Helena, MT 59604-4210; telephone (406)444-5622; FAX (406)444-
1970. 

2. The rules as proposed to be amended provide as 
follows: 

46.6. 405 VOCATIONAL REiiABILITAIION PROGRAM: PURPOSE OF 
FINANCIAL NEED SINI&ARQ DETERMINATION Subsection (1) remains 
the same. 

(2) The Eiei!al!'E!ReRE · .. ·ill Hse Ehe finaneial need aeanaal!'a in 
Eieeel!'llliniR!J ehe eli!Jibiliey sf an inahid~;~al fel!' an~ ef H•ese 
vseaeisnal l!'ehabilieaeien eel!'·.-iees lieeea in ARI4 t6. 6. 396 ( 1) (e) 
and fsl!' ealeHlaein!J in A.':!:M 46.6. 411 the a!ReHRE sf finaneial 
sHpi!le!Rentatien ee be pl!'eviaed b~ ehe Eiepal!'EIIIene es a elient fel!' 
111aintenanee. 

(2) The department may expend monies for the purchase of 
services for persons who are eligible for vocational 
rehabilitation services and whO the department determines to be 
in financial need in accordance with these rules. 

AUTH: Sec. 53-7-102 and 53-7-315, MCA 
IMP: Sec. 53-7-102, 53-7-105, 53-7-108 and 53-7-310, MCA 
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46.6.407 VOCATIONAL REHABILIIATION PROGRAM: DETERMIHAIIQN 
AND USE OF FINANCIAL NEED PRIOR 'fO SBR'I}:C§ 

(1) The financial need of an individual ··till be i.e. 
determined within a ¥eaaanable time ana will ee aete¥mifteabv the 
department prior to the provision to an individual of any &f 
~ services listed in Ami 46,6.396(11) (e) the individual's 
.llillf. 

(a) The financial need of an individual is redetermined at 
any time that there is a change in the income and resources 
available to the indiyidual. 

(2) AnY person eligible for vocational rehabilitation 
services is financially responsible for the services specified 
in the person's IWRP. except to the extent that the department 
determines that the person has financial need and the department 
determines that the financial need may be met in part or in 
whole by the vocational rehabilitation program or by other 
program§. 

(3) AnY person eligible for vocational rehabilitation 
services may receive the following services regardless of 
financial need; 

(al information and referral; 
(b) seryices necessary for an assessment for vocational 

rehabilitation eligibility; 
(c) counseling and guidance; 
(dl placement; 
l@l post employment services for which there is no direct 

expenditure of program funds; 
(f) instructional services; and 
(g) asse§sment for rehabilitation technology. 

AUTH: Sec. 53-7-102 and 53-7-315, MCA 
IMP: Sec. 53-7-102, 53-7-105, 53-7-108 and 53-7-310, MCA 

46.6.408 VOCATIONAL REHABILIIATION PRQGBAM: INFORMATION 
FOR DETERMINATION OF FINANCIAL NEED 

(1) The individual will be i§ the primary source of the 
financial information necessary for the determination by the 
department of fi±8 financial need. The department, within its 
discretion, may obtain information about an individual's 
financial resources and requirements from any reliable other 
source. All sat~¥ees ef finaneial infe~:>!lla~ian !llttst ee 
aaet~!lles~ea. 

(2) An individual's consent wi~~ ee i§ necessary for the 
department to obtain any personal financial information ee&

ee~nin~ hi111. If an individual is an unemancipated minor, the 
consent of fi±8 the individual's parents or guardian will ee i§ 
necessary for the department to obtain any personal financial 
information concerning hiM a!:' his the individual's parents. 

(3) Pailt~Fe af an inai.iat~al ~e eaftseH~ te the release af 
peF~iReR~ finaneial isfaFmatien ta the aepa~~mea~ neeeasar) far 
de~eFMinia~ his fiaaneial reaettrees ar fiRaaeial reqtliFemea~s 
will ee eeRsidelfea ~e be a • .. i~hdlfa~tal ef his applieatian elf 
elient s~attls fa~:> .eea~ieRal eerviees. I 
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(3) The department does not expend program funds for 
funding vocational rehabilitation services for a person who 
fails to proyide necessary financial information either directly 
or by consent to release. 

(4) In accordance with departmental policies, any 
financial or other information obtained with an individual's 
consent or the consent of h*a the individual's parents shall be 
li! confidential. 

(5) Any financial information relied upon by the 
department in determining an individual's financial resources or 
financial requirements shall be made available ~ upon the 
individual's request. 

(6) The counselor may obtain information about an 
individual's financial resources and requirements from the 
individual or any other source. 

AUTH: Sec. 53-7-102 and 53-7-315, MCA 
IMP: Sec. 53-7-102, 53-7-105, 53-7-108 and 53-7-310, MCA 

46.6. 409 VOCATIONAL REHABILITATION PROGRAM: CALCULATION OF 
FINANCIAL NEEQ STANDARD (1) AR individHal will be 
eeftsidel:'ed te have finaneial fteed fel:' the pHrpases sf 
detel:'MiAin!J eli!Jib'iliE} fer these serviees listed ift .-.RM 
46.6.396(1} (e) 1 if he has iftsHffieieftE fiftaneial reseHrees by 
whish ts 111eeE the estiMated east sf SHbsistenee aftd the east ef 
fteeessary .-seatien81 rehabilitatien ser-;iees eenditiefted en 
fiftaAeial need. 

Ill) 'Fhe departMeHE ltill 11se, in ealeHlatift!J the estimated 
east sf BHbsisteftee fer an iftdi·;i8Hal 1 the east ef 1 i • in!J 
standards adapted b~ H1e eeeftSiftie aseietaftee ah ieieft sf the 
departmeftE ana preYidee ift the AFDC table sf assietanee 
standards (see A-~4 46.19.493). 

(11 An individual has financial need if the individual's 
income and resources and any other income and resources 
available to the individual are less than the standards in the 
vocational rehabilitation program's table of income and resource 
standards. 

!21 For individuals whose income and resources are equal 
to or less than the leyels identified in the vocational 
rehabilitation income and resources table. and for whom 
comparable benefits are not available otherwise. the department 
may provide for the cost of those services listed in the 
individual's IWRP that must be purchased. 

{3) An indiyidyal must use unobligated personal income and 
resources in the purchase of those services listed in the 
individual's IWBP that must be purchased. 

(4) The department hereby adopts and illc:orporates bv 
reference the vocational rehabilitation income and resource 
table. dated July 1. 1995. published by the department. A copy 
of the table may be obtained through the pepartment of Puhl ic 
Health and Human Services. Rehabilitation Services Division. 
111 N. Sanders, P.O. Box 4210. Helena. MT 59604-4210. 
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AUTH: Sec. 53-7-102 and 53-7-315, MCA 
IMP: Sec. 53-7-102, 53-7-105, 53-7-108 and 53-7-310, MCA 

46.6. 410 VOCATIONAL REHABILITATION PROGRAM: INCOME ANQ 
RESOURCES (1) 'Ffle ElepartllletU:;, iH ealetilatift!:J the fiHafteial 
Bees ef aft iftdivislial will 1 eHeept as p:t'ewided ether•.,ise ifl this 
rlile, iEieBtify afta eeasiaer all eeftseqttefttial fiaaHeial 
reselireea aetttally aoailaele te him; iBelttdiH!:J all fiHaHeial 
reselirees; kewever de•Led, ef the ifuU.•,•ialial, ef the 
iBEii~iaual'a apeliae, aftd, if the iftdividHal is aft liHemaAeipatea 
mifter 1 the fiftaacial t'eBBiit'eea ef his pare8ta. 

(dj ~he separtllleftt, iH aetel"llliHift!;J the fiftafteial t'eBBiil"BeB 
ef aa iftdi ,·idual 1 will Fel}' liJ!ISft BAly these fi8aaeial Feeetlreea 
ef the iadi • idtlal which will actually be a•.-ailable te him dttria!;J 
the periea that he is reeeioiag the veeatieAal rehaeilitatiea 
services pzeoided B) the departmeftt. 

(3) 'Ffle departmeat 1 iH determiaia!J the fiaaneial Feset~rees 
ef aft iash ilitlal 1 ""ill l:ltilii!e the fellewiag financial 
resel:lrees. 

(a) curreat i~~oee111e 1 iHeltidiag aft~ lseHefit te .• ,hieh aa 
iHai•,.idtlal may ee entitled B) ~.·ay ef peBeieH 1 ee~~tpeBeatien fer 
iftjli£Y er ethe£ werlt leae 1 el!' iaet1raace1 as · .. ell as aHy ia ltifta 
Be£viee Bl!' reHttmet?atieH ift the ease ef eft the jee tl!'aiftifi!J 
actually a#ailaele te kim; 

(b) capital assets, iAeltlsifi!J beth £eal aHa pcFseHal 
J!ll"Spe£ty, 

(e) cemparaele eeaefits ttftdel!' aay preg£am a~ailaele te a 
elieat e£ meiiiBeFe ef hie fa111il} that ma) be utilii!ed, iH whale 
er ift pa:t't 1 te meet the eeate ef aHy ~eeatieHal t'ehaeilitatieft 
aet'vieee at' the eeete ef pft)eieal afla meatal !eatel!'atiea 
services afta maiHtefta&ee. GeHeiseratiea Bees Ret be giveft te 
eelllflal!'able beAetiea fer the eases ef physical aaa meAtal 
resteratiaft aeroieea aftd maiateftaHee 1 if it ""et1ld aigaifieafltly 
aela) the pre:isieH ef eeroieee te a elieat er pt1E the elieAt at 
eMtreme medieal t'iek. WheH a elieftt is et? \oelild be eli!;Jiille fe£ 
eemparaele eeaefits 1 these beHefiee ~~tttet be utilii!ed fer 
aehie ... i~~og the •,eeatieftal rehaeilitatiea ee:jeeti•.·ee ef the 
elieAEI 

(a) aa, ether reseli£eea whieh the aepartmeat withifl its 
dieet?etiea eeBeiaere te be eigaifieaftt. 

( 4) ~he department 1 ia determiaiBg the f i~~oaneial £eeeurees 
ef afl iftaio•idual, will Bet tttiliee the fellewift!J £eaettl!'ces. 

(a) aft iadi:iaual'e er hie pat'eAt'e he111e, 
(b) a small btlaiHees er farm awned by an iaai•:idttal' e 

pare~~ote ia the ease ef a miaer if that e~~:eiaeee er faFm is 
aetermiaea by the aepartmeHt te be the p•imar} eeHFce ef iflee111e 
fel!' the pareate er is their majer asset, 

(e) t'eeeureee aeeeeeary fel!' the ettppere ef aepeftl!ieate ia 
aeee~ aaaee with the fiHaBeial Heed etaftaa£8. ElepeAsente a£e 
these fat' whem aft iHdiviaual has aeettmed finaaeial reepeftai 
bilit) er is legally ree~eAeible; 

(a) ebligatieHe whieh the iasioidtlal is t'equirea B}' le!Jal 
~l!eBeSB EB pay 7 \ 
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(e) eBli!Jatiefts '•lhieh 1 ift the aiseretieft sf the depart 
meftt 1 i£ reee~ftieea, 'JSHla esftstitHte a sHBstaRtial eastaele te 
the aehie"emeftt ef the elieRt's IWRP, 

(1) The department. in calculating the financial need of 
an individual. identifies and considers all available income and 
resources of the individual. the individual's spouse and. if the 
individual is unemancipated. the income and resources of the 
individual's parents, 

(2) vocational rehabilitation program funds are available 
only to the extent financial need exists based on the vocational 
rehabilitation income and resource table and that comparable 
benefits from other sources are unavailable to provide or 
purchase the services identified in the IWRP. 

(3) The financial need determination is based on the next 
twelve rnonths' projected income except as otherwise provided. 

(al For an individual who is self-employed, the financial 
need determination is based on gross income adjusted for 
business expenses, 

!bl Current gross income includes AFDC. DWC benefits, SSI 
benefits, earnings and interest. 

(c) For an individual who is employed seasonally, annual 
income is calculated based on income history, 

!41 Comparable services or benefits under any other 
programs that are currently available to an individual must be 
used to meet in whole or in part the cost of vocational 
rehabilitation services, 

(a) If comparable benefits exist under any other program 
but are not immediately available to the individual, the 
individual may receive vocational rehabilitation services until 
those Comparable services and benefits become available, 

(b) If the determination of the availability of comparable 
benefits would delay the orovision of VR services to any 
individual who is at extreme medical risk or would result in the 
loss of an immediate iob placement opportunity the individual 
may receive vocational rehabilitation services until those 
comparable services and benefits become available. The 
determination of extreme medical risk is based upon medical 
evidence provided by an appropriate licensed professional. 

(5) The following personal assets are excluded from 
consideration of financial need; 

(a) the individual's or the individual's parents' home; 
(b) a small business or farm owned by the individual or 

the individual's parents. in the case of a minor. if that 
business or farm is determined by the department to be the 
primary source of income for the individual or the parents or is 
a maier asset: 

(c) obligations which the individual is required by legal 
process to pay1 

(d) individual retirement accounts; and 
!e) trust .funds established as a result of disability to 

assist with the present and future medical apd independent 
living expenses of the individual. 

(6) Income and resources that are not available during the 
period that the individual is receiving the vocational 

24-12/21/95 MAR Notice No, 37-10 



-2784-

rehabilitation services through the department are not income 
and resources for purposes of determining the person's financial 
~ 

(7) the department may take into consideration the 
individual's financial obligations that are a substantial 
obstacle to the individual's rehabilitation in determining if 
the individual meets the financial need standard. 

AUTH: Sec. 53-7-102, 53-7-302 and 53-7-315, MCA 
IMP: Sec. 53-7-102, 53-7-103, 53-7-105, 53-7-lOB, 

53-7-303, 53-7-306 and 53-7-310, MCA 

46. 6. 412 VOCATIONAL REHABILITATION PROGRAM: PAYMENT OF 
TUITION FOR HIGHER EDUCATIQH (1) The aepar~Me~t will pre,ide, 
i~ aeee~aa~ee with the previsie~s ef &his rHle, fHnding te a 
{aeatie~al rehasilitatieft elie~t fer payme~t ef tHitie~ fe~ a 
p;roegraM ef higher edHeatiea1 eelllllltUliE)/jH~iel!' eellege, "teea 
tienal eeheel, teehftieal seheel er i~stitHte 1 er hespital seheel 
ef ftHrei~g that the aepar&Me~t determiftes i~ aeeerdanee with a 
elieflt • s IURP iB AeeeeBar}' fer tke .eeatieAal :Pehasilitatiefi ef 
the elient. 

{01) The depar>tMefit will pr>evide fHflaing te a elient fer 
payment ef tHitie~ in a pr>egl!alft ef kigher edtteatieH, 
eelftlftHAity/jH~ier eallege, .eeatieHal seheel 1 teehnieal eeheel er> 
ifletitHte 1 er kespital Beheel ef ftHl!aifig eHly te the exteHE that 
the elient has need fe;ro sHeh fHndift!J• 

{a) FHftaing f;roem the depa;rotmeftt fer the eest ef EHitieH is 
limited te aftd ma~ ~et exeeed the aiffereflee set,,•eeft the eeBt ef 
tHitieH aHa the tetal ef the fHflaiHg the elieHE eaft eefttribttte 
aftd the fHndiHg fer tttitieH reeeivea sy the elieflt frelft ether 
eeHOFees. 
~ ~ Prior to a determination by the department as to 

the amount of funding a elient an individual should receive for 
the cost of tuition, a elieHe an individual must apply for and 
pursue a federal Pell education leaH te pay the eests ef tHiEien 
gnnt.. 

Subsection (3) remains the same in text but is renumbered 
(2)' 
~ lll The department, except as provided in 

lll!alT an2 (b) afla (e),~ provide§ funding for the cost of 
tuition for a-eH:entan individual at a public or private program of hig~ 
education up to but not exceeding the highest tuition charge in 
the Montana university system. 

(a) The department ~ provide§, B~Bjeet te tfie lifflita 
tieH ia (8), funding for the cost of tuition to a program of 
higher education that is more expensive than the highest tuition 
in the Montana university system if the department determines 
that the program is not available otherwise or that the overall 
cost of attendance to the department inclusive of tuition, room 
and board, texts and supplies at the program with the more 
expensive tuition will be less than the overall cost of 
attendance at the program in the Montana university system. 

(B) FaF EHitiaft te pregFalftS af higher eaHeatieH leeate~ 
eHtsieie af flentafta, the aepaFtlfteftt will pre•·iae fttnaiftg fez- the 
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east ef t'tiitieft 'tif' te e'tit Ret exeeedii'I!J the hi!Jhest htitiea 
ehal!'!Je il'l the t!eat:ana l:li'IL el!'eity eyet:e111 lil'lleee the depal!'tlfteflt 
detel!'llliflee bases ea extea'tlatii'I!J eil!'e'tlllletaaees that it odll 
pl!'e•,•ide fl:lABifi!J fel!' the east e£ t;'tlit:iefl 1:1p te b'tit aet eneeeeifi!J 
the t~:~itiea Fate that '•IBlile be paid fel!' that pFB!Jl!'alll b~ the 
.eeatienal Fehaeilitatiea a!Jeaey ia the state in whieh the 
pl!'B!Jl!'alft is leeated. 
~ lQl For tuition to a nationally recognized prograffiT 

designed and staffed for persons with severe disabilities, the 
department ~ provide§ funding for the cost of tuition ~ 
bill! flel! eneeedii'I!J the t1:1itien l!'ate that '•'Bille be paid fel!' t:hat 
pl!'B!Jl!'&lll by the veeatieaal l!'ehabilitat:iel'l a!Jeney in the state in 
· .. ·hieh the pl!'B!Jl!'alft is leeatee. 

AUTH: Sec. 53-7-102, 53-7-302 and 53-7-315, MCA 
IMP: Sec. 53-7-102, 53-7-103, 53-7-108, 53-7-303 and 

53-7-310, MCA 

3. The rules 46.6. 306 and 46.6. 411 as proposed to be 
repealed are on pages 46-278 and 46-288 of the Administrative 
Rules of Montana. 

AUTH: Sec. 53-7-102, MCA 
IMP: Sec. 53-7-102 and 53-7-105, MCA 

4. 
provides 
services 
services 

The vocational rehabilitation services program 
an array of vocational and vocationally-related 

to persons who, due to a disability, are in need of 
in order to realize employment opportunities. 

The proposed changes to the rules governing financial need for 
vocational rehabilitation services are generally necessary to 
restructure the rules for better comprehension, to remove and 
add requirements as necessary, and to revise the methodology for 
determinations of financial need. 

The proposed amendments to ARM 46.6.405, purpose of financial 
need standard, are necessary to remove references to rules 
proposed for repeal and to provide a general statement of 
purpose. 

The proposed amendments to ARM 46.6.407, determination of 
financial need prior to service, are necessary to change this 
rule into a more general rule on the process of determination 
and the services to which the financial need determination is 
applied. The amendments are necessary to provide that the 
determination of financial need is an on-going process that will 
account for changes in a person's financial need, and to specify 
the services the availability of which is not subject to the 
financial need determination. The specification of the exempted 
services is necessary in that it currently appears in ARM 
46.6.306 which is proposed for repeal. 
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The proposed amendments to ARM 46.6.408, information for 
determination of financial need, are necessary to improve the 
comprehensibility of the rule, to clarify that the provision of 
program funds for purchase of services is predicated upon 
receipt of necessary financial information, and to clarify that 
financial information may be obtained from any source. 

The proposed amendments to ARM 46.6.409, financial need 
standard, and ARM 46.6.410, resources, are necessary to revise 
the methodology for calculation of financial need. The current 
methodology, incorporating standards from the AFDC program, is 
difficult to administer in a fair and equitable manner. The 
proposed methodology, based on standards derived specifically 
for the vocational rehabilitation program, can be administered 
more equitably. The proposed standards are more appropriate for 
the purposes of the program. 

The proposed amendments to ARM 46.6.412, payment of tuition for 
higher education, are necessary to remove specific limitations 
that are unnecessary. The remaining applicable limitations will 
provide adequate fiscal control over fund expenditures on 
tuition. 

The repeal of ARM 46.6.306 is necessary due to the consolidation 
of the prov1s1ons on the applicability of financial need 
determinations in the proposed amendments to ARM 46.6.407. 

The repeal of ARM 46.6.411 is necessary in that the rule is 
duplicative of ARM 46.6.409, 46.6.410, 46.6.505, and 46.6.517. 

5. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Russell E. 
cater, Chief Legal Counsel, Office of Legal Affairs, Department 
of Public Health and Human Services, P.O. Box 4210, Helena, MT 
59604-4210, no later than January 18, 1996. 

6. The Office of Legal Affairs, Department of Public Health 
and Human Services has been designated to preside over and 
conduct the hearing. 

~>""Jii.~ 
Director, Public Health Rule Rev1ewer 
and Human Services 

Certified to the Secretary of State December 11, 1995. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In th~ matter of the 
amendment of rules 
46.12.505, 46.12.509, 
46.12.593 and 46.12.1705 
pertaining to medicaid cost 
report filing deadlines and 
physician attestation for 
certain providers 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON THE PROPOSED 

AMENDMENT OF RULES 

1. On January 12, 1996, at 9:30 a.m., a public hearing 
will be held in the auditorium of the Social and Rehabilitation 
Services Building, 111 Sanders, Helena, Montana to consider the 
proposed amendment of rules 46.12.505, 46.12.509, 46.12.593 and 
46.12.1705 pertaining to medicaid cost report filing deadlines 
and physician attestation for certain providers. 

The Department of Public Health and Human Services will 
make reasonable accommodations for persons with disabilities who 
wish to participate in this public hearing. If you request an 
accommodation, contact the department no later than 5:00p.m. on 
January 1, 1996, to advise us of the nature of the accommodation 
that you need. Please contact Dawn Sliva, P.O. Box 4210, 
Helena, MT 59604-4210; telephone (406)444-5622; FAX (406)444-
1970. 

2 . The rules as proposed to be amended provide as 
follows: 

46.12.505 INPATIENT HOSPITAL SERVICES. REIMBURSEMENT (1) 
through (10) (b) remain the same. 

(11) Inpatient hospital service providers shall be subject 
to the billing requirements set forth in ARM 46.12. 303. '!'he 
attending pkysieian m~st 1 shsrtly eefere 1 at er shertl} after 
aiaehar~e (eHt eefare a elaim is SHBmittea), attest in ~;ritin~ 
te the prineipal dia~nesis, eeeenaary diagaeses 1 ana names of 
Ji!reeeaHrea perfol':'mea. The fella .. in!J statemeat mHst immediately 
Ji!l':'eeeeie the phyeieian' e eigaatHre. "I eertify that the 
narl':'ative aeseriJi!tiens ef the prineiJi!ale ana eeeenaal':'y diagnoses 
aaa tke major Jill':'eeeaHres Jilerfermea are aeeHrate aaa eomplete to 
the eest of my lmewlea~e. II Il'l aaaitiea, whel'l the At the time a 
claim is submitted, the hospital must have on file a eHrreat 
signed and dated acknowledgement from the attending physician 
that the physician has received the following notice: "Notice 
to physicians: medicaid payment to hospitals is based in part on 
each patient's principal and secondary diagnoses and the major 
procedures performed on the patient, as attested to by the 
patient's attending physician by virtue of his or her signature 
in the medical record. Anyone who misrepresents, falsifies or 
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conceals essential information required for payment of federal 
funds, may be subject to fine, imprisonment or civil penalty 
under applicable federal laws." The acknowledgement must ffit¥e 
8eeft ~ completed upea beiag by the physician at the time that 
the physician is granted admitting privileges at the hospital~L 
or before or at the time the physician admits his or her first 
patient to the hospital Existing acknowledgements signed by 
physicians already on staff remain in effect as long as th~ 
physician has admitting privileges at the hospital, The 
provider may, at its discretion, add to the language of this 
statement the word •medicare• so that two separate forms will 
not be required by the provider to comply with both state and 
federal requirements. In addition, except for distinct part 
rehabilitation units and hospital resident cases, provider may 
not submit a claim until the recipient has been either: 

(11) (a) through (17) remain the same. 

AUTH: Sec. 53-2-201 and 53-6-113, MCA 
IMP: Sec. 53-2-201. 53-6-101, 53-6-111, 53-6-113 and 

53-6-141, MCA 

46.12.509 ALL HOSPITAL REIMBURSEMENT. GENERAL (1) through 
(3) remain the same. 

(4) All hospitals reimbursed under ARM 46.12.505 or ARM 
46.12.508 must file the cost report with the Montana medicare 
intermediary withia 99 days ef the faeility's fiseal yeal!' enel Bf 

l!'eeeipt sf the elepaFtmeat east settlemeat detail l!'epsl!'ts 1 
whieheve£ is late:t'. on or before the last day of the fiftb 
calendar month following the close of the period covered by the 
report. For fiscal periods ending on a day other than the last 
day of the month, coat reports are due 150 days after the last 
day of the coat reporting period. Extensions of the due date 
for filing a cost report may be granted by the intermediary only 
when a provider's operations are significantly adversely 
affected due to extraordinary circumstances over which the 
proyider has no control. such as flood or fire. In the event a 
provider does not file withiA 99 days, a cost report within the 
time limit or files an incomplete cost report, sA ame~Rt e~Hal 
te 19\ ef the p~soidel!''e tstal ~eimb~£semeat fa£ the fellewiA~ 
IReHt;h shall he ooiEhheld hy t;he depa:t'tll\eat, If the Fepe£1; ie 
eoe~due er ifteemplete a seeeael meath 1 ~9\ shall ee withheld. 
Fel!' eaeh s~eeeedin!J 111enth the :t'epe£1; ie eYe~due e£ ifteemplel;e, 
the provider's total reimbursement~~ be withheld. All 
amounts so withheld will be payable to the provider upon 
submission of a complete and accurate cost report. BflaYsidahle 
delays ma:~ ee :Fepsl!'ted with a full enl)laHatiea and a :Feq~eet 
made feJ> aft exl;eHsieH ef ti111e lilllits p~iel!' te the filia~ 
deadliae. llewe.,e£ 1 the:t'e ie a maxitlll;lffi limitatiea ef efte 39 da:J 
eJlEefteiea. 

(5) through (8) remain the same. 

AUTH: Sec. 2-4-201, 53-2-201, 53-6-11J, MCA 
IMP: Sec. 2-4-201, 53-2-201, 53-6-101, 53-6-111, 53-6-1],\3 

and 53-6-141, MCA 
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46.12.593 RESIDENTIAL TREATMENT SERVICES. COST REPORTING 
AND AUPITS (1) through (1) (d) remain the same. 

(i) The provider must file its cost report and 
supporting documents with the department withia 99 days ef the 
elesia~ sate ef its fiscal year. on or before the last day of 
the fifth calendar month following the close of the period 
covered by the report. For fiscal periods ending on a day other 
than the last day of the month. cost reports are due 150 days 
after the last day of the cost reporting period. Extensions of 
the due date for filing a cost report may be granted by the 
intermediary only when a provider's operations are significantly 
adversely affected due to extraordinary circumstances over which 
the provider has no control. such as flood or fire. 

(ii) In the event a provider does not file a complete 
cost report complying with these rules withia 99 days ef the 
elseiag date sf ita Haeal year 1 aa allle\iat e!JI;ial te 19% sf the 
pre~iaer's tstal reime~;~raen~ent fer the fellewing n~enth shall ee 
odthhela 8) the aepart111ent. If the repert is e • erli\ie eF 
iaeen~plete fer 111sre thaa 39 Eia)S, 29\ shall ee ~dthhela. Fer 
eaeh B\ieceeain€( 3 9 aa·,•s the reeert is Eh era~;~e er iaeen~plete, i!Ji! 
required in (1) (d) Iii abqve or files an incomplete cost report, the 
provider's total reimbursement eh&l± l!!ill be withheld. All 
amounts so withheld will be payable to the provider upon 
submission of a cost report which complies with these rules. 
11na,•eiEiaele Eiela)'a may ee l!'epertea .. ith a f~;~ll eHplaaatieR ana 
a reEJ\ieat made feOI!' an exteasiea sf time li111its prier te the 
filiR!J Eiealiliae. llsweYer 1 there is a limit sf ene 39 day 
enteasien per east repert. 

(1) (d) (iii) through (1) (g) remain the same. 

AUTH: Sec. 2-4-201 and 53-6-113, MCA 
IMP: Sec. 2-4-201, 53-2-201, 53-6-101, 53-6-111, 53-6-113 

and 53-6-141, MCA 

46,12,1705 FEDERALLY QUALifiED HEALTH CENTERS, RECORD 
KEEPING AND REPORI~ Ill through (4) remain the same. 

(5) Within 99 days after the ead ef its repel"t:in!J perisEi, 
an FQIIC All FOHC' a must submit to the department or its agent in 
the form and detail required by the department, a cost report 
ea~eriRg the repertiag periea ana eentainiag on or before the 
last day of the fifth calendar month following the close of the 
period covered by the report, For fiscal periods ending on a 
day other than the last day of the month, cost reports are due 
150 days after the last day of the cost reporting period, 
Extensions of the due date for filing a cost report may be 
granted by the intermediary only when a provider's operations 
are significantly adversely affected due to extraordinary 
circumstances over which the provider has no control, such as 
flood or fire. The cost report must contain the following 
information: 

(5) (a) through (7) remain the same. 
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AUTH: Sec. 53-6-113, MCA 
IMP: Sec. 2-4-201, 53-2-201, 53-2-606, 53-6-101, 53-6-111 

and 53-6-113, MCA 

3. The proposed changes to ARM 46.12.505(11) are 
necessary to eliminate certain Medicaid program physician 
attestation requirements in the current rule. The current rule 
requires that for every individual medicaid inpatient hospital 
service claim the physician must attest in writing to the 
primary diagnosis, secondary diagnosis and procedures performed. 
The medicaid rule followed the medicare rule on the same 
subject. 

The attestation requirement was one of several measures intended 
to hold hospitals and physicians accountable for the information 
submitted on claim forms. Because reimbursement is based in 
large part upon the recipient's diagnosis, the diagnosis 
information on the claim is critical to payment of the correct 
reimbursement. Both hospitals and physicians have complained of 
the administrative burden of completing the attestation 
statements. Medicare program experience indicates that the 
attestation requirement does not appear to be necessary, since 
the hospital must keep on file an acknowledgment signed by the 
physician and because the hospital is accountable under the 
language contained on the hospital claim form. The medicare 
program published a final rule in the federal register on 
September 1, 1995 eliminating the requirement that the physician 
sign an attestation for each claim. Medicare has retained the 
requirement that the hospital keep on file an acknowledgment 
signed by the physician. 

The proposed changes to ARM 46.12.505(11) would change the 
current medicaid rule to follow the changes to the physician 
attestation rule adopted by medicare. The department believes 
that the proposed rule will provide adequate accountability of 
hospitals and physicians, while eliminating a burdensome 
paperwork requirement. Adoption of the same requirement used by 
medicare will also eliminate unnecessary duplication of 
procedures and paperwork for providers. The proposed changes 
to 46.12.505(11) will apply to medicaid inpatient hospital 
services provided on or after September 1, 1995, the effective 
date of the corresponding medicare changes. 

The proposed changes to ARM 46.12.509, 593 and 1705 are 
necessary to revise medicaid cost report filing rules for 
hospitals, residential treatment centers (RTCs) and federally 
qualified health centers (FQHCs) to follow recent changes in 
medicare program requirements. Current medicaid rules require 
these providers to file their annual cost reports within 90 days 
after the end of their individual fiscal years. The rule 
permits a provider to obtain one 30-day extension, and provides 
for progressively increasing withholding of reimbursement if the 
report is not filed or is filed in an incomplete state. In 
response to provider complaints that 90 days was not a 
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sufficient amount of time within which to complete and file the 
reports, medicare adopted federal regulation changes that allow 
hospital providers until the end of the fifth month after the 
close of the provider's fiscal period to file cost reports, or 
until . 150 days after the close of the fiscal period if the 
provider's fiscal period does not end on the last day of the 
month. Because the new rule will grant providers at least a 
month more than they could have obtained with an extension under 
the old rule, medicare will allow extensions past the 5-month 
period only if the provider's operations have been significantly 
affected due to extraordinary circumstances over which the 
provider has no control, such as flood or fire. 

The proposed changes will follow the changes adopted by 
medicare. The department believes that it is appropriate for 
the hospital, RTC and FQHC programs to allow providers the 
longer period of 5 months to file cost reports. Delay in 
receiving the cost reports will not prevent the department from 
timely completing annual rate setting or other requirements for 
these programs. Providers in many or most cases prepare one 
cost report to be submitted to both the medicare and medicaid 
programs. Adoption of the same period and related requirements 
used by medicare will also eliminate unnecessary duplication of 
procedures and paperwork for providers. The department will not 
adopt the longer 5-month period for medicaid nursing facility 
cost reports, although some nursing facility providers are 
combined hospital-nursing facilities. Receipt of the nursing 
facility cost reports is critical to timely data analysis and 
completion of annual rate setting for the nursing facility 
program. Delay in receipt of the cost reports would not be 
appropriate for this program. 

The proposed changes to 46.12.509, 593 and 1705 will apply to 
medicaid cost reports for fiscal periods ending on or after June 
27, 1995, the effective date of the corresponding medicare 
changes. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Russell E. 
Cater, Chief Legal Counsel, Office of Legal Affairs, Department 
of Public Health and Human Services, P.O. Box 4210, Helena, MT 
59604-4210, no later than January 18, 1996. 

5. The Office of Legal Affairs, Department of Public 
Health and Human Services has been designated to preside over 
and conduct the hearing. 

Rule eviewer 
--;p~ s -~ .. *= 

Director, ~c Health and 
Human Services 

Certified to the Secretary of State December 11, 1995. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rule 11.7.510 
pertaining to the goal for 
reducing the percentage of 
children in foster care for 
two or more years 

TO: All Interested Persons 

CORRECTED NOTICE OF 
PROPOSED AMENDMENT 

1. On October 26, 1995 the Department of Public Health 
and Human Services published notice of the proposed amendment of 
rule 11.7.510 pertaining to the goal for reducing the percentage 
of children in foster care for two or more years at page 2224 of 
the 1995 Montana Administrative Register, issue number 20. 

2. The proposed notice of amendment inadvertently left 
out the notice of the public's right to comment on the proposed 
rule amendment. Consequently the Department is changing the 
date it proposes to amend rule 11.7.510 from December 22, 1995 
to January 29, 1996 and adds the following clause (which would 
have been number 6) to the published notice: 

Interested persons may submit their data, views or argu
ments to the proposed amendment in writing to Russell E. Cater, 
Chief Legal Counsel, Office of Legal Affairs, Department of 
Public Health and Human Services, PO Box 4210, Helena, MT 59604-
4210, no later than January 18, 1996. 

3. All portions of the October 26, 1995 notice of proposed 
amendment not specifically changed by this amended notice remain 
the same. 

certified to the Secretary of State December 11 • 1995. 
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
Rules 6.6.4102 and 6.6.4202 
pertaining to insurance licensee 
continuing education fees and 
continuing education program 
administrative rule definitions. 

TO: All Interested Persons. 

NOTICE OF AMENDMENT 

1. On November 9, 1995, the state auditor and 
commissioner of insurance of the state of Montana published 
notice of public hearing with respect to the proposed amendment 
of rules 6.6.4102 and 6.6.4202. The notice was published at 
page 2325 of the 1995 Montana Administrative Register, issue 
number 21. 

2. The agency has amended rules 6.6.4102 and 6.6.4202 
exactly as proposed. 

3. No comments or testimony were received. 

MARK O'KEEF , State ~u o 
and Cornrn1 ryer of I surtr 

-£(C ~~ 
Deputy Insurance Commissioner 

~4:q~ 
Rules Reviewer 

Certified to the Secretary of State this 11th day of December, 
1995. 
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BEFORE THE DEPARTMENT OF COMMERCE 
STATE OF MONTANA 

In the matter of the amendment 
of a rule pertaining to general 
rule of the department, repeal 
of a rule pertaining to process 
servers, and repeal of rules 
pertaining to polygraph 
examiners, private employment 
agencies and public contractors 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF A 
GENERAL RULE PERTAINING TO 
THE DEPARTMENT OF COMMERCE, 
REPEAL OF A RULE PERTAINING 
TO PROCESS SERVERS AND THE 
REPEAL OF RULES PERTAINING 
TO POLYGRAPH EXAMINERS, 
PRIVATE EMPLOYMENT AGENCIES 
AND PUBLIC CONTRACTORS 

1. On October 26, 1995, the Department of Commerce 
published a notice of proposed amendment of a rule pertaining 
to general department personnel and the repeal of rules 
pertaining to process servers, polygraph examiners, private 
employment agencies and public contractors at page 2175, 1995 
Montana Administrative Register, issue number 20. 

2. The Department has amended ARM 8.2.207 and repealed 
ARM 8.2.401, 8.47.401 through 8.47.405, 8.51.101 through 
8.51.701 (8.51.503 was previously repealed), 8.115.301, 8.115.304 
8.115.305 and 8.115.313 through 8.115.316 exactly as proposed 
(8.115.301 through 8.115.303 and 8.115.306 through 8.115.312 
were reserved rules). 

3. No comments or testimony were received. 

DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, December 11, 1995. 
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BEFORE THE BOARD OF DENTISTRY 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to applica- ) 
tiona to convert inactive status) 
licenses, dental hygienists, and) 
definitions; repeal of a rule ) 
pertaining to use of auxiliary ) 
personnel and dental hygienists;) 
and adoption of a new rule ) 
pertaining to dental auxiliaries) 

TO: All Interested Persons: 

CORRECTED NOTICE OF 
AMENDMENT, REPEAL AND 
ADOPTION OF RULES PERTAIN
ING TO DENTISTS, DENTAL 
HYGIENISTS AND DENTAL 
AUXILIARIES 

1. On July 27, 1995, the Board of Dentistry published a 
notice of proposed amendment, repeal and adoption of rules 
pertaining to dentists, dental hygienists and dental 
auxiliaries at page 1380, 1995 Montana Administrative Register, 
issue number 14. On November 22, 1995, the Board published an 
adoption notice amending, repealing and adopting the rules, 
some with changes, at page 2469, 1995 Montana Administrative 
Register, issue number 22. 

2. The Board inadvertently omitted striking the language 
"all reversible" from subsection ( 1) of ARM B .16. 602 in the 
adoption notice. The language "and subject to (3) below," 
should read 'and subject to (2) below," since (2) was 
deleted and (3) renumbered (2) in the adoption notice. 
Replacement pages will reflect these changes when completed for 
the December 31, 1995 deadline. 

3. The Board also noted that new rule I, numbered ARM 
8.16.707A in paragraph 2. of the adoption notice, indicates new 
rule number I as "8. 28. 707A FQNCTIONS FOR RENTAL AUXILIARIES'' 
under the amendments to the proposal. That rule should be 
numbered "B .16. 707A" as shown in paragraph number 2. of the 
adoption notice. The last sentence in (9) should read 
"portions of" instead of "portions or." These changes will also 
be reflected in the replacement pages for December 31. 

BOARD OF DENTISTRY 
CAROL SCRANTON, DDS, CHAIRMAN 

BY: (2. dt (~;;~; tL 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, December 11, 1995. 
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BEFORE THE BOARD OF HORSE RACING 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
and repeal of rules pertaining 
to the horse racing industry 

NOTICE OF AMENDMENT AND 
REPEAL OF RULES PERTAINING 
TO THE HORSE RACING INDUSTRY 

TO: All Interested Persons: 
1. On October 26, 1995, the Board of Horse Racing 

published a notice of proposed amendment of rules pertaining to 
the horse racing industry at page 2178, 1995 Montana 
Administrative Register, issue number 20. 

2. The Board has amended ARM 8.22.703, 8.22.709 and 
8.22.1621 and repealed ARM 8.22.1001 through 8.22.1018 and 
8.22.1020 through 8.22.1025 exactly as proposed. ARM 8.22.1019 
was a reserved rule. 

3. No comments or testimony were received. 

BOARD OF HORSE RACING 
JAMES SCOTT, D.V.M., CHAIRMAN 

BY: att; ;ftl. IJ:ulh 
~ANN~~I~E~M~.~B~AR~T~O~S~.~C~H~I~E~F~C~O~UN~S~E~L-
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, December 11, 1995. 
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BEFORE THE BOARD OF OUTFITTERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
and adoption of rules pertain
ing to the outfitting industry 

NOTICE OF AMENDMENT OF RULES 
PERTAINING TO FEES AND 
ADOPTION OF NEW RULES ON 
MORATORIUM AND OPERATIONS 
PLAN REVIEW 

TO: All Interested Persons: 
1. On September 14, 1995, the Board of Outfitters 

published a notice of public hearing on the proposed amendment 
and adoption of rules pertaining to the outfitting industry, at 
page 1761, 1995 Montana Administrative Register, issue number 
17. On November 9, 1995, the Board published an adoption 
notice at page 2388, 1995 Montana Administrative Register, 
issue number 21, which amended ARM 8.39.518 and adopted new 
rules I (8.39.801) and II (8.39.802) exactly as proposed. The 
board tabled the adoption of proposed new rules III and IV 
until further discussion was completed. Comments regarding new 
rule III were addressed in the adoption notice published on 
November 9. 

2. The Board has voted to adopt new rule III (8.39.803) 
exactly as proposed. 

3. No other comments or testimony were received. 

BOARD OF OUTFITTERS 
0. KURT HUGHES, CHAIRMAN 

BY: ~=~,--e-/"o-;,.....,~ c~· =· ~~~-=--( --'\(=-:="=te-e,·=· ~ 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

(1,,. ']/1 l:c ( .. 
ANNIE M. BARTOS, RULE REVIEW~ 

Certified to the Secretary of State, December 11, 1995. 

Montana Administrative Register 24-12/21/95 



-2798-

BEFORE THE BOARD OF PLUMBERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to defini
tions and fees and adoption of 
new rules pertaining to medical ) 
gas piping installation endorse-) 
menta J 

NOTICE OF AMENDMENT OF 
8.44.402 DEFINITIONS AND 
8.44.412 FEE SCHEDULE AND 
ADOPTION OF NEW RULES PER
TAINING TO MEDICAL GAS 
PIPING INSTALLATION 
ENDORSEMENTS ) 

TO: All Interested Persons: 
1. On September 28, 1995, the Board of Plumbers published 

a notice of proposed amendment and adoption of the above-stated 
rules at page 1842, 1995 Montana Administrative Register, issue 
number 18. 

2. The Board has amended ARM 8.44.402 and 8.44.412 and 
adopted new rules I through IV (8.44.501 through 8.44.504) 
exactly as proposed. 

3. No comments or testimony were received. 

BOARD OF PLUMBERS 
DICK GROVER, CHAIRMAN 

BY: ()'L·y"lftt. z;,{:4_,J 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

a:Lv /!1' r:~:~orJ 
ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, December 11, 1995. 
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BEFORE THE BOARD OF REALTY REGULATION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment, 
repeal and adoption of rules 
pertaining to realty regulation 

TO: All Interested Persons: 

CORRECTED NOTICE OF 
AMENDMENT, REPEAL AND 
ADOPTION OF RULES PERTAINING 
TO REALTY REGULATION 

1. On August 24, 1995, the Board of Realty Regulation 
published a notice of proposed amendment, repeal and adoption 
of rules at page 1609, 1995 Montana Administrative Register", 
issue number 16. On November 9, 1995, the Board published the 
notice of adoption at page 2397, 1995 Montana Administrative 
Register, issue number 21. 

2. Section 37-51-604, MCA, was cited as the implementing 
section for ARM 8.58.707, 8.58.709, 8.58.710 and 8.58.711 in 
the original notice. House Bill 518, which became effective on 
October 1, 1995, repealed section 37-51-604. Section 37-1-101, 
MCA, will be cited as the implementing section for those rules 
in the replacement pages for December 31, 1995. 

BOARD OF REALTY REGULATION 
STEVE CUMMINGS, CHAIRMAN 

BY= [

1:L 111 'o:, j:,.__ 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

\ 
I I 

I I l v' ;-..,_, '•" f_.-; 
ANNIE M. BARTOS, RULE REVIEWE~ 

Certified to the Secretary of State, December 11, 1995. 
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BEFORE THE BOARD OF VETERINARY MEDICINE 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment ) 
of a rule pertaining to fees and) 

NOTICE OF AMENDMENT OF 
8.64.402 FEES AND THE 
ADOPTION OF A NEW RULE 
PERTAINING TO LICENSEES 
FROM OTHER STATES 

the adoption of a new rule ) 
pertaining to licensees from ) 
other states ) 

TO: All Interested Persons: 
1. On October 26, 1995, the Board of Veterinary Medicine 

published a notice of proposed amendment and adoption of the 
above-stated rules at page 2189, 1995 Montana Administrative 
Register, issue number 20. 

2. The Board has amended ARM 8.64.402 and adopted new 
rule I (8.64.509) exactly as proposed. 

3. The Board has thoroughly considered all comments and 
testimony received. Those comments and the Board's responses 
thereto are as follows: 

COMMENT: One comment was received supporting the Board's 
adoption of new rule I. 

RESPONSE: The Board acknowledges the comment and has 
adopted the rule as proposed. 

BOARD OF VETERINARY MEDICINE 
KENNETH BRUCHEZ, DVM, PRESIDENT 

BY: al ••' /I{( '\[;~_~J:};, 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, December 11, 1995. 
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BEFORE THE BOARD OF HOUSING 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to financing) 
programs, lending institutions ) 
and income limits and loan ) 
amounts ) 

) 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 
8.111.303 FINANCING 
PROGRAMS, 8.111.305 
QUALIFIED LENDING INSTITU
TIONS AND 8.111.405 INCOME 
LIMITS AND LOAN AMOUNTS 

1. On October 26, 1995, the Board of Housing published a 
notice of proposed amendment of the above-stated rules at page 
2202, 1995 Montana Administrative Register, issue number 20. 

2. The Board has amended the rules exactly as proposed. 
3. No comments or testimony have been received. 

BOARD OF HOUSING 
BOB THOMAS, CHAIRMAN 

BY: (•I I I 

~ANN=-=r-=E_,-;Mc-. ---:o::B7AR=T"'o"'s-. """"""C"'H'=I"'E-=F~C"'OcocUN=s ~ 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, December 11, 1995. 
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BEFORE THE BOARD OF PUBLIC EDUCATION 
OF THE STATE OF MONTANA 

In the matter of the 
amendJnent of Teacher 
Certification 

To: All Interested Persons 

NOTICE OF 
AHENDMENT OF ARH 
10.57.403 CLASS 3 
ADMINISTRATIVE CERTIFICATE; 
10.57.405 CLASS 5 
PROVISIONAL CERTIFICATE 

1. On September 14. 1995, the Board of Public Education 
publ1shed a notice of proposed amendment concerning ARM 
10.57.403 Class 3 Administrative Certificate and ARM 10.57.405 
Class 5 Provis1onal Cert1ficate at page 1769 of the Montana 
Administrative Register, Issue number 17. On November 9, 1995, 
the Board of Public Education publ1shed an additional notice of 
proposed amendments to ARM 10.57.405 Class 5 Provisional 
Certi f1cate at page 2377 of the 1995 Montana Administrative 
Register, Issue number 21. 

2. The board has adopted ARM 10.57. 403 rule as proposed 
and the board has adopted ARM 10. 57.4 05 as proposed and 
published in Montana Administrative Register Issue 17 and Issue 
21. It was not written in the published notice (MAR Notice No. 
10-3-182) that ARM 10.57.405 would remain unchanged from (7) (a) 
(ui) through (10). 

3. The board has adopted these amendments to change the 
language to include school psychologist to the supervisor 
endorsement and admin1strative certificate language and to make 
the understanding of the rule clearer. 

Certif1ed to the Secretary of State on 12/11/95. 
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BEFORE THE BOARD OF PUBLIC EDUCATION 
OF THE STATE OF MONTANA 

In the matter of the 
adoption of Teacher 

NOTICE OF ADOPTION 
OF CLASS 7 AMERICAN 

Certification INDIAN LANGUAGE AND CULTURE 
SPECIALIST 

To: All Interested Persons 

1. On November 30, 1995, the Board of Publlc Educat 1on held 
a hearing on the proposed new rule Class 7 American Indian Language 
and Culture noticed on page 2089 of lhe Montana Admin1strc~tive 
Register, issue # 19. 

2. The board has adopted the proposed new rule as proposed 
with Lhe following changes: 

10. 57. 4 07 q.ASS 7 AMERICAN INDIAN LANGUAGE AND CULTURE SPECIAL! ST 
Ill Term: 5 years - renewable. 
12) Basic qualification: The office of public instructior1 

shall issue a class 7 certificate based upon ver1ficat1on by the 
American Indian tr1be for which Lhe language and culture 
certification is desired that the individual has met tr1bal 
standards for competency and fluency as a requis1te tor teachinq 
that language and culture. Candidates for Class 7 cect1 flCdlloJJ 

must meet all non-academ1c requirements for certiflcdtion in 
Montana. 

13) Qualification criteria: 6aeh tribe 11ill deo•elop ils -t>Wfl 

eritecia The board will accept and place on flle the c·nteno 
developed bv each tribe for qualifying an individual as competent 
to be a specialist in its language and culture. 

(4) Renewal: Sixty units of renewal activ1t1es author1ced and 
ver~fied by the tribe will be required for renewal of a class 7 
certificate. 

15) Respons1bilities: A school district may ass19n an 
individual cert lf ied under this rule to teaching o.- Q.llly~ 
specialist services within the f1eld of American Indian language 
and culture under such supervision as the district rn<>y deem 
appropriate. No additioRal teaching certificate or endorsement 1s 
required for dut1es within this prescribed field. 

16) S~o~nset p..-e·,isien. 'fhis nole shall eJ<pi£e tlftecJI ~ 
after the dale ef adeptieR established b~ the be.;nd of pttb±-t-e 
eduear:ieR. 

AUTH: Sec. 20-4-1,02 MCA; IMP, Sec. 20-4-103, 20-4-106 MCA 

3. At Lhe publ1c hearing which was held November· 30, 199',, 
twelve persons testified as proponents and three as oppor1ents. Ni11e 
proponents and one opp:ment sutrnitted written corrrnents to November 10,199 'J. 
the date on which the Board closed t.he hearing record. Thto 
proponents stressed the 1mportance of <>dopting the rule b<ecause ut 
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the dwindling number of fluent speakers on the different 
reservat1ons wh1ch varied from six individuals (Chippewa-Creel to 
4600 (Crowl. Proponent testimony argued that the Class 7 would 
allow tribal elders, many of whom are of advanced Bge, with limited 
formal education, to teach American Indian language and culture. 
Another point raised by the proponents was that the various tribes 
should be the entities that set the qualifications for the class 7 
specialist certificate because the usual certification entities, 
the colleges and state education department, do not have 
individuals qualified to determine the language fluency or 
understanding of the culture to certify candidates for 
certification. An attorney for the Administrative Code Committee 
suggested that the language in subsection (3) changed to take into 
account the sovereignty of the Indian tribes and to remove the 
requirement that tribes submit certification criteria. The Board 
adopted the ACC recommendations. Opponent objections fell into 
two categories. The first was that the proposal was a departure 
from the previous certification categories in that 1t did not 
require a college degree for a specialist certificate. The 
opponents expressed the fear that this would establish a precedent 
and that other groups wold ask for similar certification. The 
board rejected this argument, citing the fact that there is an 
affirmative duty placed on the state by the constitution in Article 
X, section 1., (2) to recognize and preserve "the unique cultural 
heritage of the American Indians.· The second class of objections 
by opponents concerned the way 1n which local school districts 
might utilize the services of individuals with class 7 
certificat.ion and the effect this would have on the students. 
However, the board determined that these were local school district 
concerns that were not unlike concerns encountered with the 
employment of any certified individual. The board considered all 
statements and determ1ned that the need for this certification 
classi f icat1on outweighed the possible problems that might be 
encountered in its implementation. In addition, the board adopted 
the proponents' recommendation that the sunset clause was not needed 
due to the fact that all certification standards are reviewed by 
the board at five year intervals. The board adopted two other 
amendments in order to make the language more clear. 

Wayne 
Board of 

Certified to the Secretary of State on 12/11/95. 

Secretary 
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BEFORE THE DEPARTMENT OF JUSTICE 
DIVISION OF FORENSIC SCIENCES 

OF THE STATE OF MONTANA 

In the matter of the amendment 
of Rules 23.4.201, 23.4.212, 
23.4.213 and 23.4.217 and 
the adoption of new Rule I 
concerning the administration 
of preliminary alcohol 
screening tests and the 
training of peace officers who 
administer the tests. 

NOTICE OF ADOPTION AND 
AMENDMENT OF RULES 

TO: All Interested Persons. 

1. On October 12, 1995, the Department of Justice 
published notice of its intent to amend and adopt the above
captioned rules at pages 2093 through 2097 of the Montana 
Administrative Register, Issue No. 19. 

2. The agency has amended rules 23.4.201. 23.4.212, 
23.4.213 and 23.4.217 as proposed. 

3. 
change: 

The agency has adopted new rule I with the following 

NEW RULE I (23.4.225) PROBABLE CAUSE TESTS 
(1) PRELIMINARY BREATH TESTERS (PBTs) 
(a) All models and/or types of PBTs used for development 

of probable cause evidence must be approved by the division. A 
list of approved PBTs will be maintained at the division. 

(b) Individuals conducting PBTs as authorized by statute 
must be certified as breath test specialists. 

(c) Individuals certified as breath test specialists 
pursuant to 23.4.216 on or before July 1, 1995 are deemed to be 
PET-certified after attending a PBT operation course approved by 
the division of forensic sciences. Indi victuals certified as 
breath test specialists after July 1, 1995 are deemed to be PBT 
certified. 

(d) Individuals responsible for field certification of 
the PBT must receive training approved by the division outlining 
the procedures for conducting such certifications. 

(e) All PBT results will be recorded in a manner approved 
by the division of forensic sciences. 

AUTH: Section 61-8-405 MCA IMP: Section 61-8-405 MCA 

4. The only comment received was from the staff of the 
agency: 
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COMMENT; 
The staff commented on new rule I, and requested that 

subsection (1) (e) be added on grounds of clarity and 
consistency. 

RESPONSE; 
The staff's request has merit and is adopted. 

Certified to the Secretary of State December~. 1995. 
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BEFORE THE DEPARTMENT OF JUSTICE 
OF THE STATE OF MONTANA 

In the matter of the amendment 
arid adoption of subsequent 
amendments to federal rules 
presently incorporated by 
reference in rules 23.5.101 
and 23.5.102, the amendment of 
rule 23.5.105 and the repeal 
of rules 23.5.103, 23.5.104, 
and 23.5.106 through 23.5.111 
pertaining to motor carrier 
and commercial motor vehicle 
safety standard regulations. 

TO: All Interested Persons. 

NOTICE OF THE REPEAL 
OF RULES 23.5.103, 
23.5.104, AND 23.5.106 
THROUGH 23.5.111 AND 
N4ENDMENT OF 23.5.101, 
23.5.102 AND 23.5.105 

1. On November 9, 1995, the Department of Justice 
published notice of public hearing at pages 2380-2383, Issue No. 
21 of the Montana Administrative Register of the proposed 
amendment of rules 23.5.101, 23.5.102 and 23.5.105 and the 
repeal of rules 23.5.103, 23.5.104, and 23.5.106 through 
23.5.111. 

2. The Department has amended rule 23.5.101 exactly as 
proposed and repealed rules 23.5.103, 23.5.104, and 23.5.106 
through 23.5.111. 

3. The Department has amended rules 23.5.102 and 23.5.105 
as proposed with the following changes: 

23. 5. 102 FEDERAL MOTOR CARRIER SAFETY RULES AND STATE 
MODIFICATIONS 

(1) All commercial motor vehicles, as defined in 61-l-134, 
MCA, and motor carriers that are subject to regulation by the 
department under 44-l-1005, MCA, shall comply with and the 
department does hereby adopt, by reference, the following 
portions of the federal motor carrier safety regulations of the 
department of transportation, subject to the provisions of (2) 
below. The regulations adopted are 49 CFR Part 38~. 49 CFR Part 
387, 49 CFR Parts 390 through 399 (excluding subpart H of Part 
391) and •'•f!f!enai){ Appendices l3 and G to subchapter B of chapter 
I II, Title 4 9 of the Code of Federal Regulations, updated 
through the effective date of this rule. Copies of the 
regulations may be obtained from the superintendent of 
Documents, U.S·. Government Printing Office, Washington, D.C. 
20402. 

(2) regulations incorporated herein by 
reference are subject to the following modifications: 

The federal 

(a) For purposes of intrastate motor carriers, subsection 
(a) of the definition of "commercial motor vehicle" in 49 CFR 
390.5 shall be restricted to those vehicles with a gross vehicl~ 
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weight or manufacturer's rated capacity of 26, 001 pounds or 
more. 

(b) For purposes of part 385 and parts 390 through 399, 
the definition of "commercial motor vehicles" in section ~ 
~. shall include vehicles used in either interstate commerce 
or intrastate commerce. 

(c) For purposes of part 385 as applied to intrastate 
carriers, the "compliance review7 " as defiaed iH eeetiea 399.3. 
will be referred to as a "safety fitness review.• 

(d) With respect to 49 CFR 385.21, a "Motor Vehicle 
Inspection Application" prescribed by the department shall be 
used by all intrastate carriers instead of a "Motor Carrier 
Identification Report, Form MCS-150"; this report may be 
obtained from the Montana Highway Patrol/Motor Vehicle 
Inspection Bureau, 303 North Roberts, Helena, MT 59620. 

(e) Part 391 is subject to the age and physical 
qualification provisions of ARM 23.3. 505 and 23.3. 506, for those 
individuals operating under a type 2 commercial vehicle 
operator's endorsement and not engaged in "interstate commerce", 
as defined in 49 CFR, part 391. 

(f) 49 CFR 392.10 and 49 CFR 393.42 apply only to vehicles 
that are engaged in interstate commerce as defined in 49 CFR 
390.5. 

(g) Any reference to the Federal Highway Administration, 
Administrator or FHWA staff or special agents shall be 
considered to be a reference to the department as applied to 
commercial motor vehicles and motor carriers operating 
intrastate, and where appropriate to the context, to commercial 
motor vehicles and motor carriers operating interstate. 

AUTH: Sec. 44-1-1005(1), MCA IMP: Sec. 44-1-1005(1). 

23.5.105 SAFETY INSPECTION PROGRAM; PURPOSE AND OUT-OF
SERVICE CRITERIA (1) The safety inspection program implemented 
by the department of justice is intended to focus on those 
driver- related and mechanical factors most often blamed for 
accidents involving trucks, passenger carriers, and hazardous 
material transporters and is designed to remove potentially 
unsafe drivers and imminently hazardous vehicles from Montana's 
highways. 

(2) In addition to the federal regulations adopted in ARM 
23.5.102, the safety inspection program will follow Commercial 
Vehicle Safety Alliance (CVSA), Memorandum of Understanding, 
Appendix A, North American Uniform Out-of-Service Criteria~ 
4/1/95), incorporated herein by reference. A copy of the North 
America Uniform Out-of-Service Criteria may be obtained from the 
Commercial vehicle Safety Alliance, 5430 Grosvenor Lane, Suite 
130, Bethesda, MD 20814 SF aireetly frsffl the aepaFtfflent. 

(3) For purposes of this program, inspection may be waived 
for any vehicle subject to inspection and bearing a CVSA 
inspection decal issued by state or province using CVSA out-of
service criteria within the preceding 90 days, as identified by 
color code and corner trimming. 

AUTH: Sec. 44-1-1005(1), MCA IMP: Sec. 44-1-1005(1). 
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4. The Department conducted a public hearing on December 
1, 1995, which was presided over by Brenda Nordlund of the 
Appellate Legal Services Bureau, Department of Justice. Oral 
comments were received from a representative of the Montana 
Motor Carriers Association, supporting the changes as proposed, 
and department staff. No written comments were received as of 
December 7, 1995. Comments from the hearing are summarized as 
follows, along with the response of the Department: 

Comment: 
over both 
reference 
23.5.105. 

To avoid confusion as to the Department's authority 
commercial motor vehicles and motor carriers, express 
to latter should be included in rules 23.5.102 and 

Response: The Department agrees with the comment, as its 
jurisdiction under 44-1-1005, MCA, clearly extends not just to 
the commercial motor vehicle itself, but al.so to the motor 
carrier who operates those vehicles or who employs individuals 
to operate the vehicles in the carrier's behalf. 

Comment: Reference in the proposed amendment to rule 
23.5.102(2) (b) to the definition of "commercial motor vehicle" 
should be changed from section 390.3 to section 390.5. 
Additionally, reference to same incorrect section should be 
changed or omitted from rule 23.5.102(2) (c). 

Response: The Department has checked the reference and agrees 
that the correct reference should be section 390.5. As to the 
former, the requested change has been made by correction; as to 
the latter, by omission of the reference entirely. 

Comment: In proposed 23.5.105(2), reference to the 4/l/95 
revision date of the Commercial Vehicle Safety Alliance, (CVSA), 
Memorandum of Understanding, Appendix A, North American Uniform 
Out-of- Service Criteria, should be deleted, as both the 
department and industry will expect that as to a particular 
inspection, the current version of the out-of-service criteria 
will be used, rather than an out-dated version. On a related 
note, the most recent version of the out-of-service criteria 
will be more readily available from the CVSA directly, rather 
than the Department. 

Response: The Department agrees that staff will be rel y1ng on 
the most recent vers1on of criteria in performing their 
inspections and the CVSA offices are a better source from which 
to obtain copies of the most recent revision, particularly in 
quantity. Therefore, the requested changes have been made. 

Comment: Appendix B to subchapter B of chapter III, Title 49, 
should be included in the adoption by reference to clarify 
extent of Department's authority to conduct on-site inspection 
of a motor carrier. 
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Response: The Department agrees with the comment, to extent, 
authority conferred until Appendix B is coextensive with the 
department's authority under 44-1-1005, MCA, ,as applied to 
intrastate motor carriers. If not, appendix B application would 
be limited to interstate motor carriers and where consent has 
been obtained, intrastate motor carriers. The requested change 
has been made. 

Certified to the Secretary of State, December 11, 1995 
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BEFORE THE MONTANA BOARD OF CRIME CONTROL 
DEPARTMENT OF JUSTICE 

STATE OF MONTANA 

In the matter of the amendment ) 
of ARM 23.14.802, 23.14.804, ) 
23 .14. B07 and 23. 14. BOB, and ) 

NOTICE OF AMENDMENT 
AND REPEAL OF RULES 

the repeal of ARM 23 .14. B05, ) 
23.14.806, 23.14.B09 and ) 
23.14.810 of the Peace ) 
Officer Standards and Training) 
Council pertaining to the ) 
revocation and/or suspension ) 
of peace officer ) 
certification. ) 

TO: All Interested Persons: 

1. On September 28, 1995, the Montana Board of Crime Control 
published notice of the proposed amendment and repeal of the above
captioned rules pertaining to the revocation and/or suspension ot 
peace officer certification. The notice was published at pages 
1BB3 through 18B6 of the Montana Administrative Register, Issue 
No. lB. 

2. The agency has amended and repealed the rules as 
proposed. 

3. No comments or testimony were received. 

MONTANA BOARD OF CRIME CONTROL 

By:~-~IVE DIRECTOR 

~~ ~R~u~l~e~R~~~~l~-e~w~e=r~~(j~------------------

Certified to the Secretary of State, December _LL_, 1995. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of ARM 24.21.414 
and the adoption of 
wage rates for certain 
apprenticeship programs 

TO ALL INTERESTED PERSONS: 

NOTICE OF THE AMENDMENT 
OF ARM 24.21.414 AND THE 
ADOPTION OF WAGE RATES 

1. On September 28, 1995, the Department published notice 
at pages 1887 through 1890 of the Montana Administrative 
Register, Issue No. 18, to consider the amendment of ARM 
24. 21.414, and the adoption of wage rates related to certain 
non-urban apprenticeship programs in the building construction 
industry. 

2. On October 20, 1995, 
Helena concerning the proposed 
written comments were received. 
were received prior to the closing 

a public hearing was held in 
amendments at which oral and 

Additional written comments 
date of October 27, 1995. 

3. After consideration of the comments received, the 
Department of Labor and Industry has amended ARM 24.21.414 as 
follows: (new matter underlined, deleted matter interlined, 
added matter in all capitals) 

24.21.414 WAGE RATES TO BE PAID IN BUILDING CONSTRUCTION 
OCCUPATIONS (1) through (3) Remains the same. 

(4) The applicable journeyman wage for the areas outside 
of the counties listed in (3) is the weighted average of the 
journeyman wage in the same region, as determined by survey. 

(a) The department will biennially survey registered 
apprenticeship program sponsors that are not located in the 
counties listed in (3). In determining the location of the 
program sponsor, the department will consider the primary 
location of the employing entity that provides the apprentice's 
training. Montana human services regions will be used for the 
survey. The applicable journeyman wage is the weighted average 
for the corresponding apprenticeable occupation for each region. 

(b) The biennial survey of registered apprenticeship 
sponsors may be coordinated with the surveys used to calculate 
the standard hourly prevailing rate of wages. The department, 
in order to coordinate the biennial surveys referred to in this 
paragraph, may undertake an initial interim survey that is 
followed in less than 2 years by the biennial survey. 
~ If the~e a~e no sur~ey ~eaponaes fs~ a pa~tieular 

oeetlpation in a qi;en reqion. the apslieable waeye rate for that 
occupation in that survey re~ien is the fii~heat of. 

:ft'cl:: the reee~niEed iaurne'f!!lan .. a~e ~atea aeplieable te 
that eeeueation: 
~ p~o.idecl fe~ in a registered apprenticeefiie standard, 
:1£1: fof' p!'o~~am eponee~e leeated iH that reaien. etfie~ 
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taaa ia a eo~acr listed ia s~aoeecioa 13). 
ffi±: 'l'ae t'ate is aseel'tS"IiRea ay tke t'eqistt'atiea aqel'!e'r 

eased ~pea its t'evie~ of t'e~istel'ecl appt'entieeekip cloetlmeats. 
~ If tket'e is ao l'eqiotet'ecl appreatieeakip oro~l'affi fot 

a E!i.,.ea oeetlpatioa iR the a~I oe't reqioa. thea a rate •.,ill l'!Ot he 
estahliehecl fer the s~r ~C} periee. IF THERE ARE NO SURVEY 
RESPONSES FOR A PARTICULAR OCCUPATION IN A GIVEN REGION. THE 
APPLICABLE WAGE RATE FOR THAT OCCUPATION IN THAT SURVEY REGION 
IS THE RATE ASCERTAINED BY THE REGISTRATION AGENCY, BASED ON A 
REVIEW OF REGISTERED APPRENTICESHIP DOCUMENTS. THE RATE FOR 
THAT OCCUPATION WILL BE SET AT THE HIGHEST RECOGNIZED JOURNEYMAN 
WAGE BATE CONTAINED IN A REGISTERED APPRENTICESHIP STANDARD FROM 
A PROGRAM SPONSOR LOCATED IN THAT REGION, NOT INCLUDING SPONSORS 
LOCATED IN A COUNTY LISTED IN (3). 

lQl IF THERE IS NO REGISTERED APPRENTICESHIP PROGRAM FOR 
A GIVEN OCCUPATION IN THE SURVEY REGION. THEN A RATE WILL NOT BE 
ESTABLISHED FOR THE SURVEY PERIOD. 

(5) Same as proposed. 
(6) Remains the same. 
(7) This rule applies to apprenticeship agreements 

registered with the department on or after December 1, 1995 
JANUARY 1, 1996. 
AUTH: Sec. 39-6-101 MCA 
IMP: Sec. 39·6-101 and 39-6-106 MCA 

4. After consideration of the comments, the Department 
has adopted wage rates as proposed, but with the following 
changes: 

Urban counties: 

Operating Engineer $16.60 (all seven counties) 

Non-urban regions: 

Occupation Region 1 Region 2 Region 3 Region 4 Region 5 

Operat:ing 
Engineer 

$16.60 $16.60 $16.60 $16.60 $16.60 

Plumber & 
Pipefitter 

AUTH: Sec. 39-6-101 MCA 
IMP: Sec. 39-6-101 and 39-6-106 MCA 

$19.40 

5. The Department has thoroughly considered the comments 
and testimony received on the proposed amendments and rdt.es 
The following is a summary of the comments received, along with 
the Department's response to those comment:s: 

Comment 1: Staff of the Administrative Code Committee commented 
that the proposed amendment to ARM 24.21.414(4) (c) was confusulg 
and did not follow est:abllshed practices for use of a colon and 
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Staff suggested rewording and/or reorganizing the 

Response l' The Department has reworded and reorganized the 
text as suggested. 

Comment 2: Don Halverson, Plumbers and Pipefitters Local #459, 
submitted additional data for plumbers and pipefitters. 
Response 2: The Department added this information to the 
calculation of the base journey-level rate for apprentice wages 
for plumbers and pipefitters. As a result, .the rate for this 
occupation increased in Region 5. 

Comment 3: Doris Rominisko, Montana Operating Engineers and 
Associated General Contractors Joint Apprenticeship and Training 
Trust, commented that the occupation "operating engineer" should 
take the place of other operating engineer occupations for final 
rates. She submitted additional data for operating engineers. 
Response 3: The Department agrees with the comment and will use 
the occupation "operating engineer" for the final rates. The 
Department added this information to the calculation of the base 
journey-level rate for apprentice wages for operating engineers. 
As a result, the rate for this occupation increased in all rural 
regions and urban counties. 

Comment 4: Some commenters stated that the wage rate survey 
period should be annual, not biennial. Other commenters 
objected to the use of a survey at all. 
Response 4: The Department believes that a biennial wage rate 
survey, coordinated with other periodic surveys that the 
Department undertakes represents a reasonable and cost-effective 
way of gathering the information, with minimal impact on 
respondents. The Department will conduct its apprenticeship 
wage rate survey along with the biennial construction industry 
prevailing wage survey. If the prevailing wage survey is 
conducted on an annual basis in the future, the apprenticeship 
survey will be conducted annually, too. 

Comment 5: Several commenters expressed concern that businesses 
without apprentices were responding to the wage survey. 
Response 5: The Department's survey methodology is such that 
only those apprenticeship sponsors who employ journey-level 
workers were sent surveys. 

Comment 6: Several commenters stated that they felt the wage 
rates should include fringe benefits. 
Response 6: The Department believes that it cannot require 
payment of fringe benefits for apprentices, due to federal law 
preemption by ERISA. The Department notes that when other 
states have attempted to require payment of fringe benefits (or 
the cash equivalent), the requirement has been struck down by 
the courts on ERISA grounds. 

Comment 7: Several commenters stated that because of the 
reference to prevailing wage occupation definition used in ARM 
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24.12.414, or for other reasons, the apprenticeship wage rate 
statewide should be based on prevailing wage rates. 
ResEOnse 7: The Department does not use the prevailing wage 
rate (which includes fringe benefits) for the reasons stated in 
the above response. The use of certain hourly rates, taken from 
other surveys, does not change the prevailing wage rates. 

Comment 8: A commenter suggested that instead of using survey 
or prevailing wage rates, the Department should simply allow a 
sponsor to use a percentage of the sponsor's "shop rate." 
ResEonse 8: The Department believes that it would be very 
difficult for it to obtain and verify •shop rate" data. The 
Department notes that not all building trades have a "shop rate" 
that would fit the proposed methodology. The Department will 
keep the suggestion in mind as an alternative, if the current 
methodology proves unworkable. 

Comment 9: Several commenters generally opposed the adoption of 
apprenticeship wage rates. 
ResEonse 2: The Department's adoption of apprenticeship wage 
rates is done so in fulfillment of the provisions of ARM 
24.21.414, adopted earlier in the year. See generally the 
comments and responses below in paragraph 6. 

Comment 10: A commenter supported the proposed wage rates, 
because the former system discouraged apprenticeship in some 
areas where apprentices were required to be paid as much or more 
than journey-level workers. 
Response 10: The Department agrees with the comment and 
believes that the regional approach to wage setting, taking into 
account urban and non-urban wage rates, is equitable. 

Comment 11: Several commenters stated that it is unfair for an 
urban-based employer to pay apprentices a lower rate when 
working outside of an urban area. 
Response 11: The urban-based sponsors are not required to pay 
their apprentices a lower wage when the apprentice works outside 
an urban county. The sponsor cannot pay apprentices a lower 
rate than that provided for in the sponsorship agreement. 

Some commenters opposed excluding from the non 
those urban-based sponsors that do work in non 

One commenter supported the primary locat 1on 

Comment 12: 
urban survey 
urban areas. 
methodology. 
Response 12: The Department believes that a regional approach 
is the most equitable basis for setting wage rates. The 
Department believes that the survey methodology appropriately 
sets the survey parameters of survey•ng sponsors based upon 
where che sponsor has a shop location. See also generally the 
July 27, 1995, Notice of Adoption. 

Comment 13: A commenter expressed conce1·n that the adopt1on ot 
the rates would require the employing sponsm to ra1o;e the pay 
of current apprentices. 
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Response 13: The rule only applies to sponsorship agreements 
entered into on or after January 1, 1996. The Department has 
amended the applicability date from December 1, 1995, to 
January 1, 1996, to conform with the adoption date of the wage 
rates. 

Comment 14: A commenter questioned whether an apprentice that 
is working under a joint apprenticeship training committee 
arrangement would be paid differently if the apprentice moves 
from one employer to another. 
Response 14: There would be no change to the method or rate of 
payment for an apprentice indentured prior to January 1, 1996. 
Only an apprentice indentured on or after January 1, 1996, would 
be subject to the rates as adopted. 

Comment 15: A commenter suggested that the Department hold 
additional public hearings concerning the adoption of 
apprenticeship wage rates. 
Response 15: The Department believes that additional public 
hearings on apprenticeship wage rates are not needed. The 
Department held a public hearing in June concerning the proposed 
rules regarding the methodology for adopting wage rates, as well 
as the October 20 public hearing regarding the rates themselves. 

6. Additional comments were made during the comment 
period, regard1ng matters not proposed for amendment or change. 
The Department believes that the following comments are not 
relevant to the proposed changes and therefore not required to 
be included in this Notice, but has listed them because of the 
interest expressed. 

Comment 16: Several commenters stated that they were opposed to 
the use of surveys for apprenticeship rate setting and for any 
rates that treat urban and non-urban apprentices differently. 
Response 16: The Department notes that the proposed amendments 
do not change the portion of the rule that provides for urban 
and non-urban rates, and the basic plan for obtaining non-urban 
rates via a survey methodology. ARM 24.21. 414 was adopted 
effective August 1, 1995, following a public hearing and comment 
period, and applies to apprenticeship agreements entered into on 
or after January 1, 1996. The commenters are encouraged to 
generally review the comments and responses contained in the 
July 27, 1995, Notice of Adoption, found at page 1418, Montana 
Administrative Register, issue 14. 

Comment 17: A commenter generally opposed the Department's use 
of an advisory committee in establishing ARM 24.21.414, and felt 
that the advisory committee was inherently unfair. 
Response 17: The Department's use of an advisory committee was 
described in greater detail in the May 11, 1995, Notice of 
Public Hearing, found at page 758, Montana Administrative 
Register, issue 9, and the July 27, 1995, Notice of Adoption. 
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The Department believes that it had a fair representation of 
union and non-union interests, as well as urban and non-urban 
interests. 

Comment 18: A commenter stated that sponsors should be required 
to fulfill the apprenticeship commitment to an apprentice before 
being allowed to hire another entry-level apprentice. 
Response 18; The Department agrees with the comment. ARM 
24.21.412 was adopted, effective August l, 1995, for that 
reason. 

7. 
1996. 

The amendments and rates are effective January 1, 

~a<-«-/)rl. >tcdif 
David A. Scott 
Rule Reviewer 

Laurie Eka~e~missioner 
DEPARTMENT OF LABOR & INDUSTRY 

Certified to the Secretary of State: December 11, 1995. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of ARM 24.28.101, ) 
24.28.102, 24.28.103, 24.28.104,) 
24.28.105, 24.28.106, 24.28.107,) 
24.28.108 and 24.28.111, the ) 
adoption of new RULE I, and the ) 
repeal of ARM 24.28.109, all ) 
related to workers' compensation) 
mediation ) 

TO ALL INTERESTED PERSONS: 

NOTICE OF AMENDMENT, ADOPTION 
AND REPEAL OF RULES 

1. On October 26, 1995, the Department published notice 
at pages 2216 through 2221 of the Montana Administrative 
Register, Issue No. 20, to consider the amendment, adoption and 
repeal of rules related to workers' compensation mediation. 

2. On November 17, 1995, a public hearing was held in 
Helena concerning the proposed amendments and repeals. Oral and 
written comments were offered by members of the public. 
Additional written comments were received prior to the closing 
date of November 24, 1995. 

3. After consideration of the comments received on the 
proposed amendments, the Department has amended ARM 24.28.101, 
24.28. 102, 24. 28.103, 24.28. 104, 24.28.105, 24.28.107 and 
24.28.111 exactly as proposed. 

4 After consideration of the comments received on the 
proposed amendments, the Department has amended ARM 24.28.106 
and 24.28.108 as proposed, except for the following changes: 
(new matter underlined, deleted matter stricken, additional 
changes shown in all capital letters) 

24.28.106 MEDIATION CONFERENCES (1) The mediate£ shall 
eeeduet eee sF meFe mediatieR eeefeFeeeee. THE MEDIATOR SHALL 
CONDUCT ONE MEDIATION CONFERENCE AND RE-CONVENE IF NECESSARY, OR 
UPON REQUEST. Conferences may be conducted by telephone 
conference call. If an in person conference is requested, it 
must be held in Helena. Montana. 
AUTH: Sec. 39-71-2407 MCA IMP: Sec. 39-71-2411 MCA 

24.28.108 MEDIATOR'S REPORT--RECOMMENDATION (1) The 
parties and the mediator are encouraged to attempt to resolve 
issues at a mediation conference. If issues are not resolved at 
or before a mediation conference, the mediator shall issue a 
report as set forth in (2). 

(2) Within 10 working days after a mediation conference, 
the mediator shall prepare a written report to the parties 
setting forth the mediator's recommended solution and the basis 
for the recommendation. It the mediator does not prepare a 
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written report within 10 working days after a mediat1on 
conference, the parties may proceed directly to workers' 
compensation court. The mediator may also set forth alternative 
solutions. Hhert I'arties ha.e effe.-ee Sf'ee1fie selt~timw .. hieh 
are Bot reeemmertEiee B} the mediate.-, the meeiatol" sfiall eJEplain 
why the eolt~tiOl'IO al"e l'IOt l eeOfll!llefteee. WHEN PARTIES HAVE 
OFFERED SPECIFIC SOLUTIONS WHICH ARE NOT RECOMMENDED BY THE 
MEDIATOR, THE MEDIATOR SHALL EXPLAIN WHY THE SOLUTIONS ARE NOT 
RECOMMENDED. Withil"l iS eays ef tfie date of the mediator' e 
repert, eaefi party ofiall l"lotify tfie mediator • .. hetfier the 
reeommertded solution, or art alterrtate selutleH, ie accepted. 

(3) If seth f'artieo eartrtot reaefi a oolt~tiort after iS Eia)s, 
eithe.- flarty 111ay ~;>etitieH the ~·orlteio' eorftJ'leHoatioH eou.-t for a 
reoolutiert of tfie Elio~;>>~te. NothiH!'J iA tfiio r>~le ofiall preveAt 
a l'arty from I'etitioHiH9 the .. arlEel"o' COI!If'efleatieR eettrt l'rier 
to the eJE~;>iratioA ef the 45 da)e, if botfi f'Ol"tieo a9ree that 
the; eanrtat reoelve the disf'>~te. 
AUTH: Sec. 39-71-2407 MCA IMP: Sec. 39-71-2409 and 2411 MCA 

5. After consideration 
proposed rule, the Department 
with the following changes: 
matter stricken) 

of the comments received on the 
has adopted the rule as proposed 
(new matter underlined, deleted 

RULE I {24.28.112) FILE INFORMATION (1) Upon .-eeei~t e£ 
flOtiee o[ meaiatieH CSflferenee, tfie inou.-er sfiall SHB!IIit to ~ 
mediator all rele.ant file irtfer111atiort. The petitioner shall 
submit with the petition a copy of all information or 
documentation that supports their position and that will be used 
at the mediation conference. Upon receipt of notice of 
mediation conference, the respondent shall submit to the 
mediator a copy of all information or documentation that 
supports their position and that will be used at the mediatiOn 
conference. If appropriate, the mediator may ask for additional 
information. The information must be sent to the mediator at 
least 1 week prior to the conference date. 

_Lli_ The mediator. at the mediator's opt ion and WIth the 
approval of the insurer, may review and copy the insurer's file 
at the insurer's place of business. 
AUTH: Sec. 39-71-2407 MCA IMP: Sec. 39-71-2411 MCA 

6. The Department has repealed ARM 24.28.109 exactly as 
proposed. 

7. The Department has thoroughly considered the comments 
and testimony received on the proposed amer,dments. The 
following is a summary of the comments received, along with the 
Department's response to those comments: 

Comment 1: Commenters requested the rule require the 
Petitioner, as well as the Respondent, to provide copies of file 
informat:ion. 
Response 1: The Department has revised the rule to accommodate 
this request by requiring the Petitioner to submit copies of 
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file documents with the mediation petition. 

Comment 2: Commenters suggested the rule be amended to provide 
more guidance with respect to which documents the mediator needs 
prior to a conference. 
Response 2: Since each case requires different documentation, 
instead of amending the rules to require specific file 
documents, the mediator will enclose a written request (in the 
form of a checklist) with the Notice of Mediation Conference 
asking the Respondent to provide specific file information, if 
needed. 

Comment 3: A commenter suggested the rule be amended to allow 
mediators the option to review the insurer's file at the 
insurer's place of business and request copies of itemized 
documents. 
Response 3: The Department agrees with the suggestion and has 
amended the rule accordingly. 

Comment 4: A commenter suggested the rule should require the 
file copies be sent to the mediator 14 days before the 
conference date to allow for timely mail delivery. 
Response 4: Because of the shortened timeframes between receipt 
of a mediation petition and mailing of the Notice of Mediation 
Conference, the Department does not believe it can require 14 
days, so it has retained the one week timeframe. 

Comment 5: A commenter suggested that the Department amend ARM 
24.28.101(2) (i) to ensure mediation has jurisdiction to mediate 
disputes involving apportionment between two separate 
occupational disease causes. 
Response 5: The rule lists exclusions to mediation. The 
Department's mediators currently do mediate these disputes. The 
statute does not allow for apportionment between two 
occupational disease causes, so the Department relies on 39-72-
303, MCA as a guide in these issues. 

Comment 6: A commenter suggested amending the rules to allow 
mediation jurisdiction over all occupational disease claim 
issues. 
Response 6: The statute controls the process to determine 
whether or not a worker is suffering from an occupational 
disease. Therefore, the statute, not the rules, would have to 
be amended. Mediation accepts jurisdiction of most benefit 
disputes on a claim after it has been deemed an occupational 
disease. 

Comment 7: A commenter felt once a claim has been mediated, all 
issues on that claim should be deemed submitted. 
Response 7: The statutes, not the rule, require each benefit 
issue to be mediated. The purpose of the statute is to allow 
the respondent a chance to evaluate the issue and to facilitate 
resolutions. 
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Comment 8: A commenter requested that the Department reinstate 
the language stricken from ARM 24.28.106. 
Response 8: Since the statute requires the mediator to hold at 
least one conference, the Department has reinstated and revised 
the rule to accommodate this request. 

Comment 9: A commencer suggested that the Department amend the 
rule to require the mediator to issue a written report. within 15 
working days of the conference. 
Response 9: The current rule requires the mediator to issue a 
written report within 10 working days of the conference. The 
majority of our customers have requested reductions in 
time frames. Since the commenter didn't explain why he was 
requesting an increase in the time allowed for the written 
report, the Department is not amending the rule as requested. 

Comment 10: Commenters requested the language stricken in 
24.28.108 be reinstated. 
Response 10: The Department will reinstate the language 
requiring the mediator to explain why offered solutions are not 
recommended. The Department believes the balance of the 
stricken language regarding the response time post conference is 
redundant and unnecessary in a rule, because it is in the 
statute. 

Comment 11: Commenters requested reinstatement of 24.28.109 
regarding dismissal for non-cooperation and amendments to the 
rule to require the mediator to act in non-cooperation 
situations. 
Response 11: The Department agrees with the commenters that the 
mediator should act in non-cooperation situations, as required 
in the statute. Since the rule was redundant with the statute 1 

the Department has repealed it. If a party feels " non
cooperation situation ex1sts and the mediator does not 
acknowledge it, the party should br1ng it to the media tO!"' s 
attention. 

Comment 12: A commenter requested the rules requ1re the 
mediator to take a substantive position on entitlement and 
provide a detailed analysis of how that position was reached. 
Another commenter requested the mediator be required to issue 
written findings and conclusions. 
Response 12: The statutory process does not anticipate fact 
finding and conclusions of law. To issue such findings <md 
conclusions requires a formal binding process control Jed by 
rules of evidence and procedure, similar to contested case 
hearings. Within the existing parameters, mediation can be 
whatever the parties agree it should be on a case by case bdsis. 
The parties should make their needs known to the mediator. If 
the parties agree a detailed case analysis would enable lhem to 
resolve the dispute or would like the mediator to conduct the 
mediation as a settlement conference, etc, they should let the 
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mediator know. The mediators are not judges or decision makers, 
but would welcome any requests within the statutory parameters 
which would facilitate resolution of a dispute. 

8. The amendments and repeal are effective January 1, 

1996. 

¢)a<-<, fl A· h~ t/ 
David A. Scott 
Rule Reviewer 

~;~ .. 
Laur1e Ekanger, Comm1ss1oner 
DEPARTMENT OF LABOR & INDUSTRY 

Certified to the Secretary of State: December 11, 1995. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of Rules I through 
VII pertaining to medicaid 
self-directed personal care 
services 

NOTICE OF THE 
ADOPTION OF RULES 

TO: All Interested Persons 

1. On August 24, 1995, the Department of Public Health 
and Human Services published notice of the proposed adoption of 
Rules I through VII pertaining to medicaid self-directed 
personal care services at page 1656 of the 1995 Montana 
Administrative Register, issue number 16. 

2. The Department has adopted the following rules as 
proposed with the following changes: 

[RULE I] 46.12.559 SELF-DIRECTED PERSONAL BARB ASSISTANCE 
SERVICES. DESCRIPTION AND PURPOSE (1) Self-directed personal 
ea£e ASSISTANCE services are medically necessary in-home 
services provided to medicaid FeeipieHts CONSUMERS whose 
disability functionally limits performing activities of daily 
living, and who take the responsibility or have a representative 
to take the responsibility of managing the services. Self
directed personal cafe ASSISTANCE services are intended to 
provide control of service delivery to the reeipieHt CONSUMER 
and to allow the .-eeipieHt CONSUMER to direct health related 
tasks. 

( 2) ReeipieHts muet flemeaetrate eapaeit) te 1'1\aHage 
eervieee to a health care prefessienal iH orfler te participate 
iH the plegraRL CONSUMERS WILL PROVIDE THEIR PHYSICIAN OR HEALTH 
CARE PROFESSIONAL EVIDENCE OF ABILITY TO MANAGE THEIR PERSONAL 
ASSISTANCE SERVICES. 

(a) THE SCOPE AND DETAIL OF THE EVIDENCE SHALL BE 
DETERMINED BY THE PHYSICIAN OR HEALTH CARE PROFESSIONAL. 

(3) ReeipieHts CONSUMERS who are unable to utilize self 
directed personal ~ ASSISTANCE SERVICES may receive services 
through the personal ~ ASSISTANCE services program managed by 
provider agencies under agreement with medicaid. 

AUTH: Sec. 53-6-113 and 53-6-145, MCA 
IMP: Sec .. 53-6-101 and 53-6-145, MCA 

[RULE II] 46.12. 559A SELF-DIRECTED PERSONAL eAR£ 
ASSISTANCE SERVICES, APPLICATION OF GENERAL PERSONAL CARE RULES 

(1) The following ARM cites apply to the self-directed 
personal eare ASSISTANCE services program: 

(1) (a) remains as proposed. 
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(b) ARM 46.12.556(2), (4), (5), (9), (10), .ill1 (17), lill.... 
J.1.ll (29) tkreu~h (23) and (25), pertaining to requirements, 
limitations and termination of services; 

(1) (c) remains as proposed. 
(d) ARM 46.12.55B(l)L aHd (6) threu~h Blld (9), pertaining 

to compliance reviews. 

AUTH: Sec. 53-6-113 and 53-6-145, MCA 
IMP: Sec. 53-6~101 and 53-6-145, MCA 

[RULE I II l 46 .12. 559B SELF-DIRECTED PERSONAL t'AAB 
ASSISTANCE SERVICES. RSCIPIBN'l' CONSQMER REQUIREMENTS (1) To 
qualify for self directed personal eafe ASSISTANCE the reeipieRt 
CONSUMER must: 

(a) have a medical condition which results in the need for 
personal eare ASSISTANCE services; 

(b) be capable of assuming the management responsibilities 
of attenaaRte ASSISTANTS or have an immediately involved 
representative willing to assume this responsibility; 

(c) have authorization from a PHYSICIAN OR health care 
professional to participate in the program; and 

(1) (d) remains as proposed. 
(2) The recipient CONSUMER must be capable of acting as 

though the personal eare attendant ASSISTANT is their employee 
for the f"11FJ)Bse PURPOSES of selection, management and 
supervision of the personal care attendaRt ASSISTANT, although 
the personal care attendant ASSISTANT is the employee of a self
directed personal eafe ASSISTANCE provider. 

(al The reeipiefit CONSUMER has the primary responsibility 
in the scheduling, training and supervision of the personal eare 
atteAdant ASSISTANT. The recipient CONSUMER has the right to 
require that a particular pereen ASSISTANT discontinue providing 
services to the recipient CONSUMER. 

(b) The recipient sfiall eeeperate witfi aRe aesist tfie 
self directed persenal eare previaer with decisions related te. 

(i) wfietfie.- a !"artic11lar f"Cl'SOR is te be hired as tfie 
recipient's persenal care atteRaant, 

(ii) ~Jhether the pere<:mal care attesaant sheula ee subject 
te pre~ressi.e diseipliAary aetieR; ass 

(iii) \:flether tfie elllpleytHeRt ef a !"ersenal care atteRaant 
sheuld be terminates. 
~ J.l:ll The reci!'ient CONSUMER may have an immediately 

involved representative assume some or all of the 
responsibilities imposed by this rule. An immediately involved 
representative is a person who is directly involved in the day 
to day care of the recipient CONSUMER. An immediately involved 
representative must be available to assume the responsibility of 
managing the reci!"ient'e CONSUMER'S care, including directing 
the care as it occurs in the home. 

AUTH: Sec. 53-6-113 and 53-6-145, MCA 
IMP: Sec. 53-6-101 and 53-6-145, MCA 

24-12/21/95 Montana Administrative Register 



-2825-

[RULE IV] 46.12. 559C SELF-DIRECTED PERSONAL ~ 
ASSISTANCE SERVICES. PLAN OF CARE REQUIREMENTS (1) A reei~ient 
CONSUMER must ft6¥e DEVELOP a plan of care SERVICE PLAN AND HAVE 
II approved annually by a physician or health care professional 
pr~or to receiving self-directed personal eare ASSISTANCE 
services. The plan must include: 

(a) the reeipient'a CONSUMER'S need for personal ~ 
ASSISTANCE services as documented BY THE PROVIDER AGENCY through 
completion of the department's personal~ ASSISTANCE services 
reei~ient CONSUMER profile; 

(b) tasks assigned to the personal care attendant 
ASSISTANT; 

( 1) (c) remains as proposed. 
(d) a training plan for attendanta ASSISTANTS performing 

health related tasks; 
(1) (e) remains as proposed. 
(f) a schedule of auperv1s1on lo) a health care 

pro!'eaaioHal ·,;hieh is relates to the recipient' a health ea<·e 
needa ana which is no leaa than TO UPDATE THE CONSUMER PROFILE 
BY THE PROVIDER AGENCY AT LEAST once every 180 days. 

AUTH: Sec. 53-6-113 and 53-6-145, MCA 
IMP: Sec. 53-6-101 and 53-6-145, MCA 

[RULE Vl 46 .12. 559D SELF-DIRECTED PERSONAL f'ARB ASSISTANCE 
SERVICES. PROVIDER REQUIREMENTS (1) Self-directed personal 
efrl'e ASSISTANCE providers have the following responsibilities: 

(a) ASSIST CONSUMERS TO identify resources for personal 
care atteHdants ASSISTANTS; 

(b) advise the reeitlient CONSUMER regarding p<ogram 
participation; 

(c) assist in determiHing DETERMINE the amount of services 
available to the reei~ieHt CONSUMER BY COMPLETING THE CONSUMER 
PROFILE; 

(d) re-certify recipient's CONSUMER needs every 180 days; 
(e) review the plan of care; bNQ 
(f) act as a resource !'or attendant management issues, 
w lf.l act as the employer of record for persona 1 care 

attendantB ASSISTANTS for the ~~r~oee PURPOSES of payroll and 
federal hiring practices~~ 

(h) aet as a liaison fietweeH tfie reeip1ent aRd the 
de~art111ent. 

AUTH: Sec. 53-6-113 and 53-6-145, MCA 
IMP: Sec. 53-6-101 and 53-6-145, MCA 

[RULE VI] 46.12. 559E SELF-DIRECTED PERSONAL €ARB 
ASSISTANCE SERVICES, GENERAL REQUIREMENTS (1) remains as 
proposed. 

(2) Self-directed personal eare ASSISTANCE providers are 
limited to businesses organized under the laws of the state of 
Montana. 

(3) Self-directed personal eare ASSISTANCE serv1ces may 
only be delivered by an altendant INDIVIDUAL who is the employ.,e 
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of a medicaid enrolled provider and who is selected by the 
recipient CONSUMER or their immediately involved representative. 

(4) Personal eaFe ASSISTANCE services managed by provider 
agencies under agreement with medicaid are not available to 
individuals participating in the self -directed personal ett't'e 

ASSISTANCE program. 
(a) THE USE OF PERSONAL ASSISTANCE SERVICES MANAGED BY 

PROVIDER AGENCIES MAY BE PERMISSIBLE IN THE EVENT THAT THE 
CONSUMER'S EMERGENCY BACK UP PLAN FAILS. 

(5) Re~tine heMe HOME health skilled nursing services are 
not available to recipients enrollee in this pre9raM CONSUMERS 
for the completion of health maintenance activities WHICH THE 
CONSUMER HAS BEEN AUTHORIZED TO MANAGE. 

(a) THE USE OF HOME HEALTH SKILLED NURSING SERVICES MAY BE 
PERMISSIBLE IN THE EVENT THAT THE CONSUMER'S EMERGENCY BACK UP 
PLAN FAILS. 

(6) Recipients CONSUMERS who have been terminated from the 
self -directed program may apply for personal e.H'e ASSISTANCE 
services through the medicaid personal eare ASSISTANCE services 
program managed by approved provider agencies. 

AUTH: Sec. 53-6-113 and 53-6-145, MCA 
IMP: Sec. 53-6-101 and 53-6-145, MCA 

[RULE VII) 46.12.559F SELF-DIRECTED PERSONAL €ARB 
ASSISTANCE SERVICES. COMPLIANCE REVIEWS (1) Compliance reviews 
shall be conducted on beth the recipient and the provider by 
department staff at the provider's premises or the recipient's 
fieftle. 

(a) COMPLETION OF THE COMPLIANCE REVIEW MAY REQUIRE 
PARTICIPATION FROM THE CONSUMER. 

(2) remains as proposed. 
(a) on an annual basis; QB 
(b) at tile tiMe of initial re eertii'ieatien fer a ne•n• 

recipient, er 
(2) (c) through (3) (b) remain as proposed in text but are 

renumbered (2) (b) through (3) (b). 
(e) attendant Mana9eMent, 
(d) attendant recruitMent, 
(3) (e) remains as proposed in text but is renumbered 

(3) (c). 
~ lQl attendant ASSISTANT surveys; and 
~ ~ recipient CONSUMER surveys. 
(4) Recipients and pro¥iders PROVIDERS must achieve a 90\ 

compliance rate as provided in ARM 46.12.558. 
(5) Reeipients and pro.iders PROVIDERS have two 

opportunities to achieve a 90% compliance rate or the following 
may occur: 

(a) recipients shall be terMinates freM the self direetee 
I"Pi"r6BEtEfFJ'a'aMII\-:'-, 

(5) (b) remains as proposed in text but is renumbered 
(5) (a). 
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AUTH: 
IMP: 

Sec. 53-6-113 and 53-6-145, MCA 
sec. 53-6-101 and 53-6-145, MCA 

3. The Department 
commentary received: 

has thoroughly considered all 

COMMENT: Commentor questioned why ARM 46.12.556(3) is not being 
applied to the self-directed program. 

RESPONSE: ARM 46.12.556(3) provides for the prior authorization 
of personal care services for individuals residing in foster 
homes. Personal care services are allowed to individuals in 
foster care only for short-term, acute care needs because the 
nature of foster care is that the majority of help with personal 
care is already paid for through the foster home payment. It 
would not be appropriate for the department to duplicate payment 
for personal care services. Except in limited circumstances the 
person in foster care would not have an attendant at all so 
self-direction of an attendant is not generally applicable in 
this situation. 

COMMENT; ARM 46.12.556(8) should be included in Rule II 
(46.12.559Al. 

RESPONSE: ARM 46.12.556(8) provides that the recipient must 
agree to accept the provision of personal care services as 
specified in the plan of care. It is expected that the consumer 
in the self-directed personal assistance program will develop 
his own plan of care; however, that task is not listed in Rule 
II (46.12.559A) or IV (46.12.559C). The department will change 
Rule IV (46.12.559C) to indicate this responsibility. 

COMMENT: It is unclear that with the exclusion of ARM 46.12.556 
(12) in Rule II (46.12.559A) that an individual who is eligible 
for personal care attendant services under a home and community 
based services (HCBS) waiver is eligible to participate in the 
self directed program for the purposes of managing the1r 
personal care attendants. 

intent of the department is that the HCBS 
recipient who is otherwise eligible for the self directed 
program will be able to self direct their HCBS personal care 
services. Rule II (45 .12. 559A) will be amended so that ARM 
46.12.556(12) is not an exclusion. 

RESPONSE: The 

COMMENT: ARM 46.12.556(18) should be included in proposed Hule 
II (46 .12. 559A). 

RESPONSE: The department concurs and will change Rule II 
(46.12.559A). 

COMMENT: The inclusion of ARM 46.12.556(22) and (23) conflicts 
with the statutory language of HB 504 (Chapter 525, Session Laws 
of Montana, 1995). In addition (23) does not allow any appeal 
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rights before suspension of services which would likely result 
in grave medical circumstances to the recipient. 

RESPONSE: The department agrees that the overall intent of HB 
504 is to allow more control by the consumer. Therefore, 
references to ARM 46.12. 556 (20), (22) and (23) will be deleted 
from Rule II (46.12.559A). Issues regarding termination will be 
left to individual agreements between the consumer and provider 
agency. 

COMMENT: Rule IV (46.12.559C) directly conflicts with the 
statement of intent in the statute which states that the plan 
"may" include the items listed as (d) through (f). 

RESPONSE: The department is required to adopt rules governing 
the use of personal assistants by persons with disabilities. 
The word "may• is discretionary. It grants to the department 
the authority to describe what should be in a plan of care. The 
department has chosen to include training, recruitment and 
replacement of personal assistants and schedules and annual 
review of care by the health care professional as mandatory plan 
of care requirements. 

COMMENT: Rule V (46.12.5590) (a), (c), (f) and (h) have no basis 
for inclusion, are burdensome on providers and should be 
stricken. 

RESPONSE: The intent of Rule V (46 .12. 559D) (a) is for the 
provider to share information with the consumer about possible 
assistants to interview that the agency might know of and to 
provide advice in the recruitment of assistants at the request 
of the consumer. The rule will be changed to read assist 
consumers to identify resources for personal assistants. Rule 
V {46 .12. 559Dl {c) will be changed to read "determine the amount 
of services available to the consumer by completing the consumer 
profile". The department is responsible for determining the 
amount, scope and duration of the service and completion of the 
consumer profile satisfies this responsibility. The department 
agrees to strike Rule V (46.12.5590) (f) and {h) due to the 
potential burden on the providers. 

COMMENT: . Commentor wants to know who is going to train the 
recipient to train the personal assistant and take on the 
liability when they only go in the home once every 180 days. 

RESPONSE: Consumers who want this rule state that they have 
gone through rehabilitation and know best what needs to be done 
for them. It is the responsibility of the consumer to train the 
personal assistant. There are several possibilities for the 
consumer to get training. The consumer can be trained by his 
physician or health care professional, a home health agency or 
community agencies working with disabled individuals. Section 
53~6-146{5), MCA indicates that liability for training lies with 
the person directing his own care. 
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COMMENT: One commentor believes that supervision of care only 
once every 180 days is not enough, Rule IV (46.12.559C) (1) (f). 

RESPONSE: Consumers who want this rule state they have been 
trained on what to look for in their physical condition. 
Consumers can train their personal assistants on what conditions 
to watch for. The provider agency can be asked to reassess the 
consumer at any time. The consumer is responsible for seeking 
appropriate medical care. There is no reason to believe that a 
consumer of personal assistance services is less capable than 
the general population to make informed decisions about when to 
see a physician or other health care professional. 

COMMENT: Commentor wanted clarification on who can be a 
provider agency. 

RESPONSE: Any business organized under the laws ot Montana, 
which can meet the requirements in Rule V (46.12.5590), may 
apply to be a provider of personal assistance services. 

COMMENT: Several commentors recommended that the list of health 
maintenance activities in Rule VI (46.12.559£) (1) be expanded, 
specifically to include tube feeding, prevention strategies and 
nutrition status. It was suggested the wording be changed to 
"health maintenance activities include but is not limited to 

RESPONSE: The definition of health maintenance activities is 
exactly what is listed in the statute (see HB 504, section 2, 
37-8-103(3), MCA). We are not able to change the wording to be 
more inclusive. 

COMMENT: The department should clarify the method in which 
capacity shall be determined for consumers seeking to 
participate in the self-directed personal assistance program 
Rule I (46.12.559) (2). 

RESPONSE: The department's intention is to have the health care 
professional and the consumer come to an agreement that the 
consumer is capable of directing their day to day care. The 
phrase "demonstrate capacity" was not intended to describe a 
formal process. The section has been re-written to better 
reflect the intentions of the department. 

COMMENT: Rule III (46.12.5598) (2) (b) contradicts t::he intent of 
the law. The recipient should make the decision related to the 
hiring of a patlent care attendant and not merely cooperate and 
assist with this decision. 

RESPONSE: The department agrees. (2) (b) of Rule III 
(46.12.5598) will be deleted. The working relat::ionsh"p between 
the consumer and the provider agency will be left to their own 
discretion. 
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COMMENT: Clarify the term "health care professional" as used in 
Rule II (46.12.559A) (2). 

RESPONSE: As described in the law (HB 504; 37-B-103(3), MCA); 
for the purposes of services delivered under this program, a 
health care professional is an individual licensed pursuant to 
Title 37 as a physician assistant-certified, nurse practitioner, 
registered nurse or occupational therapist or a medical social 
worker working as a member of a case management team for the 
purpose of the home and community based services program of the 
Department of Public Health and Human Services. This term is 
not defined in rule as this would violate section 2-4-305(2), 
MCA of the Montana Administrative Procedure Act which provides 
that "Rules may not unnecessarily repeat statutory language". 

COMMENT: Clarify the relationship between Rule IV (46.12.559C) 
(l) and (1) (f), in regards to the re-assessment of the consumer. 

RESPONSE: The consumer must develop a plan of care and have it 
approved by a physician or health care professional in order to 
access the program. Every 180 days, the provider agency will 
perform oversight which includes determining if the hours of 
service are adequate, discussing any issues that may be 
affecting the delivery of services and assist the consumer in 
evaluating assistants. The individual from the provider agency 
may or may not be a health care professional. The department 
has changed the language to provide further clarification. 

COMMENT: Rule IV (46.12.559C) (1) (d) 
responsibility of training. 

should clarify the 

RESPONSE: The consumer has primary responsibility for 
determining the amount and scope of training they desire their 
assistants to have. They are also responsible for providing on
the-job training or accessing other services to provide training 
for their assistants. 

COMMENT: Clarify who is to be included in the emergency back-up 
plan referenced in Rule IV (46.12.559C)(l)(c). 

RESPONSE: The emergency back-up plan is a plan established by 
the consumer to access services in the event that the assistant 
is unable to or fails to show for a shift. The plan could 
include already trained assistants, family members or friends. 
The plan is designed to assist the consumer in preparing for 
"breaks" in service. This is the same responsibility that a 
provider agency for conventional services has. 

COMMENT: Clarify the relationship between a skilled home health 
agency and an emergency back-up plan. 

RESPONSE: The consumer may not have an emergency back-up plan 
which is based upon the use of skilled home health services or 
conventional personal care services. Skilled home health (for 
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authorized tasks) and/or conventional personal care services may 
be accessed when and if their emergency back-up plan fails. The 
department can not guarantee the availability of these services 
to the consumer, due to the emergent nature. This relationship 
is clarified in the amendments to the proposed rule. 

COMMENT: Provider responsibility needs to be further clarified 
in the rule. 

RESPONSE: The rule provides the basic structure in which the 
provider agency must operate. To provide extensive detail may 
unnecessarily burden the provider. 

COMMENT: Clarify the relationship between re-certification 
every 180 days and the annual review process. 

RESPONSE: Re-certification every 180 days is a process which 
ensures that the individual has adequate hours to meet their 
needs, an evaluation of the attendants occurs and that any 
service delivery issues are discussed. The annual review 
process is the same, except that the consumer must complete a 
new service plan and obtain a new authorization for 
participation and completion of any health maintenance tasks 
from their physician or health care professional. The 
department has modified the language for clarification. 

COMMENT: Clarify how the provider agency will be accountable 
for care when, after admission and plan of care development, 
interaction for evaluation and supervision occurs only once 
every 180 days. 

RESPONSE: The provider agency is not developing the services 
plan, nor "supervising" the consumer who is participating in the 
program. A self-directed personal assistance program is based 
upon the consumer taking the responsibility for tasks (i.e. 
developing the service plan, managing attendants, etc.) and 
assuming the responsibility for the services delivered. The 
accountability for care rests with the consumer or immediately 
involved representative who is directing the care. 

COMMENT: Under medicare the requirements are for the registeted 
nurse (RN) to be responsible for the plan of care, the safety of 
the plan of care and to act as a case manager for Lhe 
individual. Because of this, there is a distinct conflict 
between a RN who is in the home under skilled med1care home 
health services and a personal assistant who 1s taking 
directions from'the consumer. Please clarify the liability of 
this situation. 

RESPONSE: The relationship between a medicare-certified home 
health agency (HHA) (or a RN working for a HHA) who is providing 
skilled services to an individual receiv1ng personal care 
services through a non-related entity was addressed in December 
1994 by the Health Care Financing Administration (HCFA) IICFA 
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deleted proposed requirements requiring the supervision of home 
health aids or personal care attendants by the Home Health 
Agency. Proposed amendments to 42 CFR 484.36 were deleted. 
(See Volume 59 Federal Register 65482, 65493 (December 20, 
1994) . ) 

Other potential conflicts or liability between the RN and the 
consumer's personal assistant are not issues that can be 
resolved by this department. The Montana legislature has 
specifically created a program to encourage personal assistant 
services to be under the direct supervision of the consumer. 
Recognizing potential conflicts the legislature adopted 53-6-
145(5), MCA which assesses liability with the person directing 
the services. Under this program the consumer or their 
representative is directing the services and thus is potentially 
the liable party. For a more in-depth analysis it is 
recommended that you consult with a private attorney in order to 
assess the liability of specific fact situations as they arise. 

COMMENT: Clarify the allowable tasks associated with Rule VI 
(46.12.559E) (1) health maintenance activities and where the 
associated liability falls. 

RESPONSE: The department does not wish to develop a laundry 
list of tasks which would be allowable under this program. Nor 
does the department have the expertise or legal authority to 
assess legal liability. The statutory language has a clear 
intent that the full scope of these tasks can be performed if, 
in the absence of the disability, the consumer could provide it 
for themselves and it could be safely performed in the home. 
The physician and/or health care professional will authorize 
participation and health maintenance tasks based on this 
standard. The statutory language is clear, "[m] edical and 
related liability for personal care services provided pursuant 
to this section rests with the person directing the services". 
This is not addressed in the rule, as according to 2-4-305(2), 
MCA; "[r]ules may not unnecessarily repeat statutory language". 

COMMENT: Since the RN or LPN, as indicated in the Nurse 
Practice Act, is directing administration of medications, 
clarify the liability of the RN' s license when a consumer 
chooses to direct the attendant in an alternative administration 
method when the RN is not at the home. 

RESPONSE: It appears that the commentor has confused nursing 
delegation with self-directed personal care. The statutory 
language associated with this program clearly exempts 
individuals in this program from the Nurse Practice Act. This 
exemption applies specifically to the health maintenance 
activities only. There is no role in this program for a RN, 
unless the RN personally chooses to sign a service plan. Signing 
the service plan authorizes an individual to participate in the 
program and/or manage specific health maintenance tasks. 
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COMMENT: Clarify Rule VI (46.12.559E) (5) regarding the 
availability of routine home health skilled nursing services. 

RESPONSE: Home health skilled nursing services for the 
completion of health maintenance tasks are not available to 
individuals who have been authorized to manage specific tasks. 
For example, this means that a consumer who has authorization to 
manage their bowel treatments would not have access to home 
health agency services for the same function on a routine basis. 
A consumer may self-refer for such service, in the event that 
their emergency back up plan fails. The consumer can access 
home health skilled nursing services for tasks which have not 
been authorized for self management. The language has been 
modified to clarify the intention of the department. 

COMMENT: A number of individuals commented on the inclusion of 
compliance reviews in the rules as it pertains to the consumer 
as described in Rule VII (46.12.559F). 

RESPONSE: The department has modified the language so that the 
consumer is participating in the process only at the request of 
the department. This would happen when the department 
representative has questions regarding the actual services being 
provided in the home or in completing a consumer survey about 
the program. The consumer needs to remain involved in this 
process since they have acquired responsibilities that in the 
conventional delivery system would be the responsibility of a 
provider agency. Additionally, this is one mechanism the 
department has to monitor the success of this program. 

COMMENT: Rule II (46.12.559A)(l)(d) cross references ARM 
46.12. 558 and the inclusion into this rule is confusing and 
repetitive. 

RESPONSE: The department notes the potential confusion and has 
re-written the reference as "(1), (6) and (9)" in order to 
clarify the cross reference. 

COMMENT: It appears the individual originally requesting 
greater freedom and autonomy in their physical care will still 
lack the ability to "control" the personal care assistant (PCA). 

RESPONSE: There is more control for the consumer in this 
program than in the conventional personal assistance program. 
Consumers are entirely responsible for recruiting, training, 
supervising and managing their attendants. The ability to 
"control" the PCA will not be available as the PCA is always 
going to be the formal employee of an agency. 

COMMENT: Include a section of definitions for key terms such as 
recipient, PCA, provider, health care professional, the 
department and the immediately involved representative. 
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RESPONSE: The only term which is not readily addressed in rule 
or used as a commonly used term is the health care professional. 
This term is defined in statutory language (37-8-103(3), MCA) 
which by statute may not be unnecessarily repeated in the rules. 

COMMENT: We object to exclusion from the Nurse Practice Act. 
This exclusion could lead to exclusions for other categories of 
patients. A great deal of discussion and deliberation was 
employed before the rule on "delegation for nursing duties" was 
published. There is a great fear that this could open 
"Pandora's Box" and eventually lead to anyone performing nursing 
tasks. We have concerns with this precedent. 

RESPONSE: The exemption from the Nurse Practice Act for these 
individuals was granted by the Montana legislature with the 
passage of HB 504. The rules process is not the forum to 
express concerns regarding the underlying legislation. 

COMMENT: It seems the rationale for this legislation was to 
give medicaid personal care services recipients a choice in 
providers. That has been given with a recent change in the 
medicaid department which has opened up the personal care 
program to a multi-provider system. 

RESPONSE: The rationale behind this program is to provide 
consumers with the capability to manage their personal care 
functions. These consumers have sought to gain more control 
over a very intimate part of their lives. In doing this they 
have openly accepted not only new responsibilities, but varying 
degrees of risk. This legislation was not related to the 
decision of the medicaid staff to open the conventional personal 
assistance program to multi-providers. 
COMMENT: (4) of proposed new Rule VI (46.12.559E) may be 
invalid because it appears to conflict with 53-6-145 (3), MCA 
enacted by Ch. 525, section 1, Laws of 1995 (House Bill No. 
504). This law mandates that the department provide personal 
care services as part of the medicaid program in a self-directed 
model if the personal assistant is an employee of an entity 
willing to provide the protections guaranteed to workers under 
existing labor laws. It is further argued that 53-6-145 (4), 
MCA does not grant the department the discretion to determine if 
personal assistant services will be offered under the medicaid 
program but rather it (4) does not require the impaired person 
to use personal assistant services. 

RESPONSE: Section 53-6-145, MCA should not be read as a stand 
alone section of the Montana code. It must be read as an 
integral part of chapter 6 which deals with the medicaid 
program. Section 53-6-101, MCA sets forth mandatory and 
optional services which may be provided as part of the medicaid 
program. Personal care or personal assistant services are not 
one of the mandated services listed in 53-6-101, MCA. The 
statement of intent included in HB 504 does not mandate personal 
assistant services but rather directs the department ''to allow 
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a person with a disability . . to arrange for and direct the 
use of the personal assistant.• This is allowed only if the 
department has authorized personal care assistance as an 
"optional" medicaid service. 

Other than those services that are specifically listed in 
53-6-101(2), MCA as mandatory services, the department has the 
authority to determine other services to be covered by its 
medicaid program. (9) and (11) authorize the department to 
establish the "amount, scope, and duration• of medical services. 
See also 53-6-113 (2), MCA. 

Section 53-6-145 (4), MCA clearly and unambiguously states that 
this section, i.e. 53-6-145 (which includes (3)) "does not 
mandate personal assistant services." This exclusion from other 
mandatory services does not conflict with the words or the 
intent of (3). (3) specifically refers to a "self-directed 
service model as described in this section. • It is not a 
mandate for all "personal care services". 

It is a general rule of statutory construction that when there 
are several provisions that may otherwise be inconsistent, a 
construction should be adopted, if possible, that will give 
effect to all of them. With this general rule in mind, it is 
reasonable for the agency to conclude that personal care 
services are "optional" and that service may be completely 
eliminated but once the department decides to implement a 
personal care program it must have a •self-directed" model as 
one of its components. This interpretation gives effect to what 
may appear to be conflicts within the words of (3) and (4) of 
53-6-145, MCA. 

Subsection (4) of Rule VI eliminates neither personal care 
services oor the self-directed model. It merely provides that these 
services should not work in such a fashion which would allow for 
duplication or higher costs if an individual would rely upon 
both models. Participation in self-directed personal assistance 
services requires the consumer to take the responsibility for 
managing their personal assistance services. Allowing an 
individual to receive services from this model and the 
conventional agency based model would split the management 
responsibility, drive up costs and potentially disrupt the 
continuity of care. The department would incur such additional 
costs as nurse oversight, recruitment, training and management 
of attendants and the potential of doing two compliance reviews. 
Duplication of services could also occur. By using conventional 
personal care services, the consumer would also have to follow 
the requirements of the program, though it would be for only 
part of a day or week. The coordination of two similar but not 
equal programs, would be difficult at beat. This subsection has 
been amended to clarify that interpretation and to allow use of 
both programs if the consumer's emergency back up plan fails. 
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The addition of (4) of Rule VI (46.12.559E) or its subsequent 
amendment does not unnecessarily repeat the provision of the 
statute but rather, acts upon the authority of the department as 
expressed in 53-6-145 (4) ,MCA to determine "the amount, scope, 
and duration of the personal assistant services provided under 
the medicaid program." 

COMMENT: Thirty-three home health agencies did not receive 
notice of the rule hearing. 

RESPONSE: The department does not send the notice of hearing to 
every medicaid provider. However, interested parties, including 
providers, individuals and consumer groups, can receive rule 
notices by contacting the legal division of the department. As 
a professional courtesy the department does notify provider 
and/or professional organizations that have relation to the 
proposed rule. In this instance notice was sent to the Montana 
Association of Horne Health Agencies, medicaid enrolled personal 
care providers, Montana Nurses' Association, Montana Board of 
Nursing, HCBS case management teams, Independent Living Centers 
and many other individuals and groups that have requested notice 
of rules pertaining to personal care service rules. All notices 
were sent as required by the Montana Administrative Procedure 
Act. 

Rule Reviewer 
r-~"S J-d=--*=-

Director, Public Health and 
Human Services 

Certified to the Secretary of State December 11, 1995. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of Rules I through 
V pertaining to medicaid 
estate recoveries and liens 

NOTICE OF THE 
ADOPTION OF RULES 

TO: All Interested Persons 

1. On June 29, 1995, the Department of Public Health and 
Human Services published notice of the proposed adoption of 
Rules I through V pertaining to medicaid estate recoveries and 
liens at page 1109 of the 1995 Montana Administrative Register, 
issue number 12. 

2. The Department has adopted the following rules as 
proposed with the following changes: 

(RULE I) 46.12.3220 MEDICAID ESTATE RECOVERIES, WAIVER OF 
RECOVERY BASED UPON UNDUE HARDSHIP (1) The department shall 
waive, in whole or in part, its claim under [seetiaR 5, eh. i9~, 
L. 1995] 53-6-167. MCA, if the applicant demonstrates that 
recovery would result in an undue hardship to the applicant as 
provided in this rule. 

(2) An applicant may request an undue hardship waiver of 
estate recovery by filing an application on the form prescribed 
by the department. Application forms may be obtained from and 
must be filed with the Department of Public Health and Human 
Services, Medicaid Services Division, 111 N. Sanders, P.O. Box 
4210, Helena, Montana 59604-4210. APPLICATION FORMS MAY ALSO BE 
OBTAINED FROM COUNTY HUMAN SERVICES OR WELFARE OFFICES, BUT MUST 
BE FILED WITH THE MEDICAID SERVICES DIVISION OFFICE IN HELENA AT 
THE ABOVE ADDRESS. 

(2) (a) and (3) remain as proposed. 
(a) a person ~ ~ has succeeded OR WOULD SUCCEED to 

part or all of the decedent's assets ar that ae~ld s~eeeed te 
all er ~art af the deeedeRt's assets but for recovery by the 
department, including a person ~ WHO HAS received or would 
have received a beneficial interest in the assets but not legal 
title; or 

(b) a person who was, FOR A SUBSTANTIAL PERIOD OF TIME 
during the decedent's lifetime and after the decedent's death 
remains~ dependent upon the decedent's assets for food, shelter 
or clothing. 

(4) IR aete~miRiRg whether DEPARTMENT RECOVERY WILL RESULT 
IN an undue hardship wauld result frem reeeoer}', the departmeRt 
shall esRsider the fsllel.iHg fae!;eFS TO THE APPLICANT IF; 

(a) llhether the a~plieaf!E .. auld aeeeme eligiale faT pttalie 
assiatar~ee Jitheut reeeipt sf all er ~art sf the p~seeeds sf the 
estate sf' reteHtieR sf all er part sf tfie valtte sf pre~erty 
reeei•ed ay StiF>iVal 6f' diatriautiBR, 
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(b) llfietfieF tfie atJtJlieant \iOUle be able te eiseentiflt!e 
eligibility fe.- tJUblie assistance if tile atJtJlieant we.-e 
peFffiittee te .-eeeive all eF tJaFt ef tile tJFeeeees ef tile estate 
e.- te .-etain all e.- tJaFt ef tile .alue ef tJf'BtJert} reeeivee b) 
survival er eistributieR, 

+e+ l.s!l_ llllen tile THE estate assets or property received by 
survival or distribution are part of a business. INCLUDING A 
WORKING FARM OR RANCH. UPON WHICH THE APPLICANT WAS DEPENDENT 
FOR APPLICANT'S LIVELIHOOD, tllat euistea during the decedent's 
lifetime, ineluain!J a .. eriEifi!J far!R er ranell, •~lletller recovery by 
the department would deprive the applicant of their sole means 
of livelihoodL and the applicant has no other means of 
satisfying the department's claim; 

+a+ lQl The applicant is an aged (AGE 65 OR OVER), blind 
or disabled relative of the decedent who for one year or more 
before the decedent's death had been continuously and lawfully 
living in a residence owned by the decedent and continues to 
reside there, and who would have significant difficulty 
establishing an alternative living arrangement, obtaining 
financing (such as a home equity loan) to repay the department 
or arranging other means to repay the department; 

(4) (e) remains as proposed in text but is renumbered 
(4 l (c). 
~ lQl Without recovery by the department, the applicant 

would receive or be permitted to retain property that the 
applicant transferred to the decedent for no consideration~ 
DETERMINED BY CLEAR AND CONVINCING EVIDENCE INCLUDING 
APPROPRIATE TITLE DOCUMENTS. AGREEMENTS AND OTHER DOCUMENTATION; 
or 

+ff- jgl. lllleEher tile THE property that applicant would 
receive or be permitted to retain without recovery by the 
department is needed by the applicant to acquire necessities of 
life, such as food, shelter, clothing or medical care and 
.. lletlle.- there are aey NQ other assets or means available to the 
applicant to satisfy in full or in part the department's claim. 

(5) An undue hardship does not exist if~ 
lll. the decedent or applicant created the hardship by 

using estate planning, GIFTING OR OTHER methods to divert or 
shelter assets to avoid estate recovery~; OR 

(b) THE CIRCUMSTANCES INDICATE THAT THE HARDSHIP WAS 
CREATED FOR PURPOSES OF AVOIQING OR DEFEATING RECOVERY. 

(6) through (8) remain as proposed. 
(9) An applicant aggrieved by an adverse determination on 

an application for an undue hardship waiver of estate recovery 
may assert a claim of entitlement to an undue hardship waiver as 
provided in [seetien 5 (7) (e), eh. 49il, L. 1995]. An a9grie·,.ea 
applieanE ie net eRtitlea te 53-6-167 {7) (c), MCA RATHER 
THAN THROUGH an administrative review, fair hearing or contested 
case hearing Fe9aFain9 tile aeteFIIIiAatieA UNDER THE MONTANA 
ADMINISTRATIVE PROCEDURE ACT OR THE DEPARTMENT'S RULES. 

AUTH: Seetione 5 ana 26, efi. 49il. L. 1995 53-6~167 and 
53-6-189, MCA 

IMP: Seetien 5, ell. 492, b. 1995 53-6-167, MCA 
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[RULE II] 46.12.3223 MEDICAID REAL PROPERTY LIEN NOTICE 
AND RIGHT TO HEARING (1) At least +5 90 days prior to filing 
a lien under [eeetieRs 8, efi. i9ZI, L. 1995) 53-6-171. MCA upon 
real property of a medicaid applicant or recipient, the 
department must provide the applicant or recipient notice of its 
determination that applicant or recipient is permanently 
institutionalized and that none of the exceptions provided by 
[eeetieRe B, efi. 492, h. 1995) 53-6-171. MCA or federal law 
apply. The notice must inform the applicant or recipient of THE 
EXCEPTIONS THAT WOULD PREVENT IMPOSITION OF A LIEN AND OF the 
right to a fair hearing as provided in eubseetieR (2). 

(2) The applicant or recipient upon whose property the 
department proposes to impose a lien under [eeetieRe B, efi. 49:<1 1 

L. 1995) 53-6-171. MCA is entitled to a fair hearing according 
to the provisions of ARM 46.2.201, et seq. The applicant or 
recipient must request the hearing within ~ 2Q days of receipt 
of the notice required under subseetieR (1). 

(a) THE HEARING IS LIMITED TO ISSUES REGARDING IMPOSITION 
OF THE LIEN AND MAY NOT ADDRESS ISSUES RELATING TO RECOVERY ON 
THE LIEN, UNDUE HARDSHIP. SPOUSAL EXEMPTION OR SIMILAR ISSUES. 

(3) remains as proposed. 

AUTH: Seetien :<16, eit. 492. L. 1995 53-6-189 and 2-4-201, 
MCA 

IMP: SeeEieRs 8 aRd 9. elL 492, L. 1995 53-6-171, 
53-6-172 and 2-4-201, MCA 

[RULE III] 46.12.3224 MEDICAID REAL PROPERTY LIEN, WAIVER 
OF LIEN RECOVERY BASED UPON QNDUE ijARDSHIP (1) The department 
shall waive, in whole or in part, its recovery upon a lien under 
[seetieRs 8 tbreugfi 25, efi. 492, L. 1995) 53-6-171 through 53~6-
188. MCA, if the applicant demonstrates that recovery would 
result in an undue hardship to the applicant. 

(a) A WAIVER MAY BE GRANTED UNDER THIS RULE ONLY TO FOREGO 
OR PREVENT RECOVERY UNDER A LIEN PREVIOUSLY IMPOSED UNDER 53-6-
171, MCA. A WAIVER MAY NOT BE GRANTED UNDER THIS RULE TO FOREGO 
OR PREVENT IMPOSITION OF A LIEN UNDER 53-6-171, MCA. 

(2) An applicant may request an undue hardship waiver of 
lien recovery by filing an application on the form prescribed by 
the department. Application forms may be obtained from and must 
be filed with the Department of Public Health and Human 
Services, Medicaid Services Division, Lien Recoveries, 111 N. 
Sanders, P.O. Box 4210, Helena, MT 59604-4210. APPLICATION 
FORMS MAY ALSO BE OBTAINED FROM COUNTY HUMAN SERVICES OR WELFARE 
OFFICES. BUT MUST BE FILED WITH THE MEDICAID SERVICES DIVISION 
OFFICE IN HELENA AT THE ABOVE APDRESS. 

(2) (a) and (3) remain as proposed. 
(a) a person ~ ~ has succeeded or would succeed to 

part or all of the recipient's interest in the liened property 
er that de~ld s~eeeed te all er ~art ef the reeipieRt'e iRtereet 
but for recovery by the department, including a person ~ who 
has received or would have received a beneficial interest in the 
liened property but not legal title; or 
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(b) a person who is dependent upon the liened property for 
shelter or if the recipient is deceased, was. FOR A SUBSTANTIAL 
PERIOD OF TIME during the recipient's lifetime and after the 
decedent's death remains dependent upon the liened property for 
shelter. 

(4) lfl deterlllir<ifi!J '•lhether DEPARTMENT RECOVERY WILL RESULT 
IN an undue hardship TO THE APPLICANT IF: WOlila l"OS"llt fro111 
reeo·rery, the eepart111eHt shall eeHeieer the follewiH!J faetore. 

{a) llhether the appliea.,t ~m"lle eeeome eli§'iele fo~ puelie 
aseietaHee as a result of lieH reee-..ery ey the Eiepart111e.,t, 

{e) llhetfiel" the applieaftt "•lOttld ee aele to eiseot'ltiHtte 
eli§'ieility fer puelie aeeiel:anee if the departlfteHt •.wre to 
wai-..e lieH reeo-..ery, 

+e+ ls!l llfieH the THE liened property is part of a 
business, INCLUDING A WORKING FARM OR RANCH. UPON WHICH THE 
APPLICANT WAS DEPENDENT FOR APPLICANT'S LIVELIHOOD thai: enists 
or enisted during the recipient's lifetime, ieeludifi!J a aorkie~ 
far111 or raneh, .. hether lien recovery by the department would 
deprive the applicant of their sole means of livelihood~ and the 
applicant has no other means of satisfying the department's 
claim; 
~ JQl The applicant is an aged (AGE 65 OR OVER), blind 

or disabled relative of the recipient who for one year or more 
before the recipient's death had been continuously and lawfully 
living in the liened property and continues to reside there, and 
who would have significant difficulty establishing an 
alternative living arrangement, obtaining financing (such as a 
home equity loan) to repay the department or arranging other 
means to repay the department; 

(4) (e) remains as proposed in text but is renumbered 
(4) (c). 

+£+ lQl_ Without lien recovery by the department, the 
applicant would receive or be permitted to retain liened 
property that the applicant transferred to the eeeedeet 
RECIPIENT for no consideration. AS DEMONSTRATED BY CLEAR AND 
CONVINCING EVIDENCE. INCLUDING APPROPRIATE TITLE DOCUMENTS. 
AGREEMENTS AND OTHER DOCUMENTATION; or 
~ .ill Whether I:Ae TI::!E liened property is needed by the 

applicant for shelter .and wllether there are any NO other assets 
or means available to the applicant to satisfy in full or in 
part the department's claim. 

(5) An undue hardship does not exist if~ 
ls!l the recipient or applicant created the hardship by 

using estate planning, GIFTING OR OTHER methods to divert or 
shelter assets to avoid estate recovery~; OR 

(b) THE CIRCUMSTANCES INDICATE THAT THE HARDSHIP WAS 
CREATED FOR PURPOSES OF AVOIDING OR DEFEATING RECOVERY. 

(6) through (B) remain as proposed. 
(9) An applicant aggrieved by an adverse determination on 

an application for an undue hardship waiver of lien recovery may 
assert a claim of entitlement to an undue hardship waiver as 
provided in [seetion 1'J (1) (e), ell. 49i!, b. 1995]. J\n aggrieoed 
applieaet is not eetitled to 53-6-180 (1) (c), MCA, RATHER THAN 
THROUGH an administrative review, fair hearing or contested case 
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hearing re~arail't~ tfie aeteFiftil'tatiel't UNDER THE MONTANA 
ADMINISTRATIVE PROCEDURE ACT OR THE DEPARTMENT'S RULES. 

AUTH: Seeliiefls l7 al'ta 26. eh, 192. L. 1995 53-6-180 and 
53-6-189, MCA 

IMP: Seetiel't 17, efi. 492, L. 1995 53-6-160, MCA 

[RULE IV) 46.12.3227 MEDICAID REAL PROPERTY LIEN, SPOUSE'S 
LIMITED RECOVERY EXEMPTION (1) The department shall provide to 
the recipient's surviving spouse an exemption from recovery on 
a lien under [seetief! 9, eh. 492, L.1995] 53-6-171, MCA to the 
extent and under the conditions specified in [seetiel't 19, efi. 
492, 6.1995] 53-6-182, MCA, according to the procedures and 
requirements specified in this rule. 

lsl AN EXEMPTION MAY BE GRANTED UNDER THIS RULE ONLY TO 
FOREGO, PREVENT OR REDUCE A RECOVERY UNQER A LIEN PREVIOUSLY 
IMPOSED UNDER 53-6-171, MCA. AN EXEMPTION MAY NOT BE GRANTED 
UNDER THIS RULE TO FOREGO OR PREVENT IMPOSITION OF A LIEN UNDER 
53-6-171, MCA. 

(2) A recipient's spouse may request the exemption by 
filing an application on the form prescribed by the department. 
Application forms may be obtained from and must be filed with 
the Department of Public Health and Human Services, Medicaid 
Services Division, Lien Recoveries, 111 N. Sanders, P.O. Box 
4210, Helena, MT 59604-4210. APPLICATION FORMS MAY ALSO BE 
OBTAINED FROM COUNTY HUMAN SERVICES OR WELFARE OFFICES, BUT MUST 
BE FILED WITH THE MEDICAID SERVICES DIVISION OFFICE IN HELENA AT 
THE ABOVE APDRESS. 

(2) (a) remains as proposed. 
(3) The department must provide the applicant notice of 

its determination on an application for the spousal exemption. 
The notice must inform the applicant er reei~iel'tt of the right 
to a fair hearing as provided in s~eseetiel't (2l 111. 

(4) An applicant aggrieved by the department's 
determination on an application for a spousal exemption under 
this rule is entitled to a fair hearing according to the 
provisions of ARM 46.2.201, et seq. The applicant or recipient 
must request the hearing within 30 days of receipt of the notice 
required under s~Bseetiel't (1) lll-

(5) remains as proposed. 

AUTH: seetiel'ta 19 al'ta 26. efi. 492, L. 1995 al'ta 2-4-201, 
53-6-182 and 53-6-189, MCA 

IMP: Seetien 19, efi. 492, L, 1995 al'ta 2-4-201 and 
53-6-162, MCA 

[RULE Vl 46.12.3228 MEDICAID REAL PROPERTY LIEN, RELEASE 
OF LIEN AFTER RECIPIENT'S RETURN HOME (1) If a recipient upon 
whose real property the department has imposed a lien under 
[seetien 9, efi. 492, L.1995] 53-6-171, MCA has been discharged 
from the facility and has returned home, the department shall 
upon written request file a release of the lien in the clerk and 
recorder's office. 

(2) and (3) remain as proposed. 
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AUTH: 
IMP: 

Geetien 2G, eh. 492, L. 1995 53~6-189, MCA 
Geetien 11, eh. 492. L. 1995 53-6-174, MCA 

3. The Department 
commentary received: 

has thoroughly considered all 

COMMENT: Applications for undue hardship waivers should be 
available at local county welfare or human services offices as 
well as from the central office in Helena. Applicants should 
also be permitted to file the applications at local county 
offices. 

RESPONSE: The department agrees that applications should be 
available at local offices where medicaid applications are made, 
and the final rule language will so provide. However, the undue 
hardship waiver process will be a central office function. To 
assure that applications are received by the appropriate staff 
immediately upon filing, the department will require that the 
applications be filed at the central office in Helena. Of 
course, applications may be either mailed or delivered to the 
Helena office at the address specified in the rule. 

COMMENT: The bracketed references to the chapter laws in the 
notice of hearing should be changed to the Montana Code 
Annotated references since the code has now been printed with 
the 1995 session changes included. 

RESPONSE: The department agrees and has changed the references 
as suggested. 

COMMENT: If the department proposes 
recipient's property under 53-6-171, 
request or obtain an undue hardship 
prevent the department from imposing a 

to impose a lien on the 
MCA, can the recipient 
waiver or except ion to 
lien upon the property? 

RESPONSE: No. Neither state or federal law provide an undue 
hardship exception or waiver as to imposition of the lien. If 
the statutory conditions specified in section 53-6-171, MCA are 
met, the department may impose a lien, subject to the required 
notice and hearing procedures. The undue hardship exception 
provided in section 53-6-180, MCA and implemented by Rule III 
(46.12.3224) applies only where a lien has already been imposed 
and the conditions are otherwise met for actual recovery of 
medical assistance expenditures from the property secured by the 
lien. A subsection (1) (a) has been added to Rules III 
(46.12.3224) and Rule IV (46.12.3227) to clarify this point. 

COMMENT: The language of Rule I(9) (46.12.3220) and Rule III(9) 
(46.12.3224) should be revised to indicate that the procedure 
for challenging denial of an undue hardship application is the 
remedy provided in the cited statute rather than an 
administrative hearing process. The current wording suggests 
that there is no hearing available. 

24-12/21/95 Montana Administrative Register 



-2843-

RESPONSE: Sections 53-6-167 ( 7) (c) and 53-6-180 ( 1) (c) , MCA 
specify the forum and procedure in which a person may challenge 
denial of undue hardship waiver of estate or lien recovery by 
the department. Section 53-6-167(7) (c), MCA provides that a 
person aggrieved by a department determination on an undue 
hardship application for estate recovery exception may assert a 
claim to the exception in any court proceeding on a department 
petition for allowance of an estate claim or for recovery of an 
amount due from a person who received a recipient's property by 
distribution or survival. Similarly, under section 53-6-
160(1) (c), MCA, a person aggrieved by a department determination 
on an undue hardship application for lien recovery exception may 
assert a claim to the exception in an action under 53-6-177, MCA 
to challenge issuance of a writ of execution to force sale of 
the liened property. In any of these cases, the applicant is 
not entitled to a contested case hearing under MAPA or the 
department's rules, because the matter can be determined in 
district court proceedings that would occur in the normal course 
of resolving the issue. 

If the department asserts a claim against an estate and the 
estate refuses to allow the claim, the department would file in 
the district court a petition for allowance of its claim. If 
the department asserted a claim against a person who received 
the recipient's property by distribution or survival and the 
person refused to pay the claim, the department would have to 
file suit under 53-6-167(1) (b), MCA to collect. If the 
department seeks to collect on a lien, certain affected persons 
may file an action to challenge the recovery. In any of these 
cases, the matter would then be heard by the district court and 
a determination made as to the department's right to recover. 
The statute provides that the issue of denial of an undue 
hardship application must be heard in the district court 
proceeding, and that there is no administrative hearing on the 
issue. This avoids the possibility of having multiple 
proceedings required to resolve the ultimate issue of 
entitlement to recovery. 

The gist of the comment seems to be that the proposed rule 
language is too harsh in appearing to deny any hearing, and that 
the rule should be stated as an indication that the remedy is a 
court hearing rather than an administrative hearing. The rule 
is not intended to provide or suggest that a denial of the undue 
hardship application is not reviewable. Although the proposed 
rule is merely stated in the same fashion as the statute, the 
department has revised the language of the final rule in the 
manner suggested by the comment. 

COMMENT; The lead-in language to Rule 1(4) (46.12.3220) and 
Rule I II (4) (46 .12. 3224) does not clearly specify that existence 
of one of the factors constitutes an undue hardship. The 
proposed rule merely states that the department must consider 
the factors. The rule should clearly state that there is an 
undue hardship if one of the factors is present. 
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RESPONSE: The department agrees and has reworded the final rule 
as suggested. 

COMMENT: A number of the rules are worded in an awkward manner 
and should be reworded. The commenter made various specific 
rewording suggestions, which will not be repeated here in 
detail. 

RESPONSE: The department agrees with some but not all of the 
rewording suggestions. The department has revised the rule 
language to implement appropriate changes. 

COMMENT: Various suggestions were made to limit or clarify the 
exceptions in Rule I(4) (a) and (b) (46.12.3220) and Rule III 
(4)(a) and (b) (46.12.3224) concerning creating or eliminating 
public assistance eligibility. Some commenters believed that 
the rule needed to provide for weighing of the costs and 
benefits to the department. Some commenters expressed concern 
that there would be no way to assure that a person actually 
would use the recipient's assets to avoid the need for public 
assistance, and that the department might forgo recovery only to 
find the applicant quickly dissipating the proceeds and applying 
for public assistance. Others felt there should be some minimum 
amount of time that the applicant must be considered ineligible, 
and various suggestions were put forth as to how that period 
might be calculated. 

RESPONSE: After consideration of the comments, the department 
has entirely deleted these exceptions from the rule. The 
proposed exceptions essentially would require the department to 
gamble that the applicant would use the recipient's assets 
appropriately to avoid the need for public assistance. Under 
sections 53-6-167(6) and 53-6-180(2), MCA, the department may in 
ita discretion consider the effect on existing or future 
eligibility in determining whether recovery would be cost 
effective. If the department believed that recovery was not 
coat effective because the applicant would end up on public 
assistance, the department could consider whether to waive 
recovery on grounds of coat effectiveness. However, the 
department will not make the fact that the recipient's assets 
may avoid eligibility for public assistance grounds for 
automatic waiver of recovery. 

COMMENT: The dependency referred to in Rule !(3) (b) 
(46.12.3220) and Rule III(3) (b) (46.12.3224) should be required 
to exist for a substantial period of time during the decedent's 
lifetime. Otherwise, apparent dependence could be concocted at 
the last minute in an effort to avoid recovery. 

RESPONSE: The department agrees and has added language to 
require that the person was dependent on the decedent for a 
substantial period of time during the decedent's li.fetime. In 
addition the department has added a subsection (b) to Rule 1(5) 
(46.12.3220) and Rule III(S) (46.12.3224) to provide that an 
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undue hardship does not exist if the circumstances indicate that 
the hardship was created for purposes of avoiding or defeating 
recovery. The department does not intend that any of the 
circumstances defined as undue hardship become methods that can 
be used in planned efforts to avoid recovery. If the 
circumstances suggest that the circumstances were created with 
the purpose of avoiding recovery, no exception will be granted. 

COMMENT: The department should add a specific time period in 
which notice of a determination must be provided under Rule !(8) 
(46.12.3220) and Rule III(8) (46.12.3224). 

RESPONSE: The department does not believe a specific period is 
necessary. The department, as a practical matter, wi 11 be 
required to determine the application before it can proceed to 
recover further. The need to move forward with recovery will 
serve to encourage completion and notice of determinations. 

COMMENT: In Rule II(2) (46.12.3223), the proposed rule would 
allow a recipient only 30 days to ~equest a hearing after notice 
that the department intends to 1mpose a lien. This period 
should be 90 days for consistency with other hearing rules and 
to assure that there is adequate time for interested persons to 
find out about the lien and take action. Further, appeals ought 
to be accepted at any time prior to actual filing of the lien. 

RESPONSE: The department will adopt a 90-day rather than a 30-
day appeal period. Appeals will not be timely if filed after 
the 90-day period. A specific deadline is necessary, so that 
the department can be sure there is no appeal before it goes 
ahead with imposition of the lien. 

COMMENT: The commenter appreciates the provision in Rule V 
(46.12.3228) that provides that the lien dissolves if the 
recipient is discharged from a facility and returns home. It is 
the commenter' s understanding that he can demand that, for 
example, his mother be discharged from a nursing facility and 
then immediately request a release of the lien, regardless of 
the department's previous determination that the mother was 
permanently institutionalized. 

RESPONSE: Federal law requires that the lien dissolve if the 
recipient is discharged from the facility and returns home. If 
this occurs, then the lien, as a matter of law dissolves, and 
upon request as provided in Rule V (46.12.3228) the department 
will file a lien release. The comment implies that this would 
be done just prior to death. The department does not believe 
that the federal law provision was intended to encourage or 
allow relatives to demand inappropriate death-bed discharges in 
order to return the recipient home, transfer title to the home 
and thereby evade the operation of the lien. The department 
will monitor the use of this provision to observe whether it is 
used to improperly avoid the lien. If it appears in any case 
that discharge has been demanded under medically inappropriate 
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circumstances, the case will be referred for investigation and 
review under applicable protective laws. 

COMMENT: Under Rule V(2) (46.12.3228), the proposed rule 
requires that a request for lien release must be accompanied by 
a copy of the legal description of the property subject to the 
lien. This puts an undue burden of proof on the personal 
representative and heirs of the recipient. The department will 
have a very clear and precise set of records of the individuals 
and properties subject to liens. 

RESPONSE: The dissolving of the lien would occur during the 
recipient's lifetime, not after death when a personal 
representative would be appointed. It is possible that the 
release could be sought after the recipient's death. The 
recipient, and presumably the personal representative, would 
have ready access to a deed or other document containing a legal 
description of the property. The proposed rule does not 
establish a burden of proof upon the recipient or upon the 
recipient's personal representative or heirs. The purpose of 
requiring a legal description is to provide a point of reference 
to make sure the name and property description match. This is 
designed to protect the recipient from errors that could result 
in releasing the wrong property and failing to release the 
correct property. The department will retain the requirement. 
If a recipient or their representative simply cannot obtain a 
copy of the legal description, the department will work with the 
recipient or their representative to assure the identity and 
correct description and provide the appropriate release. 

COMMENT: In Rule 1(4) (c) (46.12.3220) and Rule III(4) (c) 
(46.12.3224), the applicant must be dependent upon the property 
for their sole means of livelihood. The rule should require 
that the business existed during the recipient's lifetime and 
that the applicant was dependent upon the property for their 
sole means of livelihood during the recipient's lifetime. 
Without such a requirement, this exception could be used as a 
post-death planning tool to avoid recovery. A business could be 
started and the applicant could shelter other assets and quit 
other employment to gain the exemption. 

RESPONSE: The department agrees and has added the proposed 
requirements. 

COMMENT: In 
(46.12.3224)' 

Rule 1(4) (d) (46.12.3220) 
"aged" is not defined. 

and III(4)(d) 

RESPONSE: The term means age 65 or over and language is added 
to so provide. 

COMMENT: In Rule I(4)(f) (46.12.3220) and III(4)(f) 
(46.12.3224), an undue hardship occurs where the applicant had 
previously given the property to the recipient for no 
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consideration. What proof of the previous transfer for no 
consideration is required to obtain this exception? 

RESPONSE: The department has added language to the final rule 
to specify that clear and convincing evidence is required. This 
may include documents of title, agreements and/or other 
appropriate documentation. Such claims could easily be made but 
would be hard to disprove. The applicant must clearly and 
convincingly demonstrate that the property was owned by the 
applicant, that it was given to the recipient and that no 
consideration was given or required for the transfer. 

COMMENT: What issues may be heard in a hearing under Rule II 
(46.12.3223)? Can claims of undue hardship be raised? 

RESPONSE: The hearing provided in Rule II (46.12.3223) relates 
only to the issues regarding imposition of the lien, for example 
whether the recipient has a spouse residing in the home, whether 
the recipient is permanently institutionalized, whether the 
recipient in fact owns an interest in the property, etc. Issues 
regarding recovery on the lien, including issues regarding undue 
hardship or the spousal exemption under Rule IV (46.12.3227), 
cannot be raised or heard in this hearing. 

Rule Reviewer 
~c;)jz,L,_~ 
Director, Public Health and 
Human Services 

Certified to the Secretary of State December 11, 1995. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE.MATTER OF THE ADOPTION 
of New Rule I (ARM 42.15.406) 
relating to Itemized 
Deductions for Health 
Insurance 

NOTICE OF ADOPTION of 
Itemized Deductions for Health 
Insurance Rule 

TO: All Interested Persons: 

1. On October 12, 1995, the department published notice of 
the proposed adoption of New Rule I (ARM 42.15.406) relating to 
itemized deductions for health insurance at page 2100 of the 
1995 Montana Administrative Register, issue no. 19. 

2. Written comments received from the law firm of Worden, 
Thane & Haines, P.C. are summarized as follows along with the 
response of the department: 

COMMENT: There is no need for subsections 2 and 3 under 
Rule I, which affects how a self-employed person computes the 
allowable 50% health insurance itemized deduction. The logic 
used for this is that shareholders of an "S" corporation, and 
partners of a partnership and sole proprietors, can presently 
deduct 100% of their health insurance in arriving at Montana 
adjusted gross income. The 100% deduction is arrived at through 
two separate deductions. First, thirty percent (30%) is deducted 
in arriving at the federal adjusted gross income under IRC 
162 (l) and secondly, the remaining seventy percent (70%) is 
deducted under 15-30-111 (2) (h), MCA in arriving at Montana 
adjusted gross income. It was also stated that another class of 
individuals who could be eligible are employees whose employer 
pays for their premiums out of ~he employee's wages. 

RESPONS&i IRC 162(1) was enacted by Congress in the Tax 
Reform Act of 1986 and was effective for tax years beginning 
after December 31, 1986. Section 15-30-111 (2) {h), MCA was 
enacted by the 1995 Legislature to apply to tax years beginning 
after December 31, 1994. The federal definition contained in IRC 
1623(1) treating self-employed people as employees is only for 
purposes of qualifying for the federal 30% self-employed health 
insurance deduction. 

To deduct health insurance premiums under 15-30-111 (2) (h), 
MCA, the department agrees that there is a two part test. First, 
the health insurance premiums must be paid by an employer on 
behalf of the employee. Secondly, the premiums must be 
attributable as income to the employee under federal law. The 
department's posit ion is that there must exist an employee
employer relationship, and the employer must have paid the 
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employee's premiums as a benefit with no out-of-pocket cost to 
the employee. 

Employees whose employer pays for the cost of their health 
insurance out of the wages of the employee do not qualify for 
the deduction under 15-30-111(2) (h), MCA. This is because the 
payment of the health insurance premium is not a benefit, but is 
an out-of-pocket expense to the employee. 

Under ARM 42.17.101 (2) , persons who are in business for 
themselves are not considered employees. Thus, since partners of 
a partnership and sole proprietors are not employees there is 
no employee-employer relationship, and they do not qualify for 
the deduction under 15-30-111(2) (h), MCA. Shareholders of an "S" 
corporation meet the first and second tests of eligibility under 
15-30-111 (2) (h), MCA if they are employees of the "S" 
corporation, and if the cost of the health insurance premiums 
are included in their federal adjusted gross income. 

In summary, it is more advantageous for a person to be able 
to deduct 100% of their health insurance premiums in arriving at 
their Montana adjusted gross income if they are eligible. 
However, because of the reasons presented above, the department 
feels that sections 2 and 3 in Rule I are necessary to determine 
the allowable amount of health insurance premiums a self
employed person can deduct in arriving at the 50% health 
insurance deduction. 

3. The department has adopted the rule as proposed. 

c 0 AND 
Rule Reviewer 

MtCKRBNSON 
Director of Revenue 

Certified to Secretary of State December 11, 1995 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE 
AMENDMENT of ARM 42.15.416, 
42.15.507, 42.15.508 and 
42.15.509 relating to 
Recycling Credit 

TO: All Interested Persons: 

NOTICE OF AMENDMENT of 
Recycling Credit Rules 

1. On October 12, 1995, the department published notice of 
the proposed amendment of ARM 42.15.416, 42.15.507, 42.15.508 
and 42.15.509 relating to recycling credit at page 2109 of the 
1995 Montana Administrative Register, issue no. 19. 

2. No public comments were received regarding these rules. 
3. The department has adopted the rules as proposed. 

CL(/;:oE~~ i!ti£1!!? -= 
Rule Reviewer Director of Revenue 

Certified to Secretary of State December 11, 1995 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.15.506 relating to ) 
Computation of Residential ) 
Property Tax Credit for ) 
Elderly ) 

TO: All Interested Persons: 

NOTICE OF AMENDMENT of 
Computation of Residential 
Property Tax Credit for 
Elderly Rule 

1. On September 28, 1995, the department published notice 
of the proposed amendment of ARM 42.15. 506 relating to the 
computation of residential property tax credit for elderly at 
page 1925 of the 1995 Montana Administrative Register, issue no. 

18. 
2. Written comments received from the accounting firm of 

Junkermier, Clark, Campanella, Stevens, P.C. are summarized as 
follows along with the response of the department: 

COMMENT: Under the present rule, a taxpayer who lives in 
a rest home is allowed the lesser or the actual rent paid or $20 
per day. The firm requested that this amount be reviewed 
because it has been a number of years since the rent cap was in 
effect and there has been no adjustment for the cost of living. 

RESPONSE: During the next year, the department will review 
the cost associated with staying in a rest home to see if the 
$20 per day figure needs adjustment by using data from the 
Department of Public Health and Human Services. 

3. Therefore, the department adopts the rule as proposed. 

L!k~wJ 
CLEO ANDERSON 
Rule Reviewer 

11/-r~~ MCKRONSON 
Director of Revenue 

Certified to Secretary of State December 11, 1995 

Montana Administrative Register 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.23.302 and 42.23 .421) 
relating to Corporate Tax ) 
Returns and Deductions ) 

NOTICE OF AMENDMENT to 
Corporate Tax Returns and 
Deductions Rules 

TO: All Interested Persons: 
1. On October 26, 1995, the Department published notice of 

the proposed amendment of ARM 42.23.302 and 42.23.421 relating 
to corporate tax returns and deductions at page 2226 of the 1995 
Montana Administrative Register, issue no. 20. 

2. No public comments were received regarding these rules. c: c_:: •m•od• '"" <;;.;;v 
CLEO ANDERSON MICK ROBINSON 
Rule Reviewer Director of Revenue 

Certified to Secretary of State December 11, 1995. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.31.101, 42.31.102, ) 
42.31.108, 42.31.111, 42.31. ) 
131, 42.31.202, 42.31.204, ) 
42.31.205, 42.31.211, 42.31. ) 
212, 42.31.213, 42.31.302, ) 
42.31.309, 42.31.331, 42.31. ) 
335, and 42.31.345 relating ) 
to Cigarette and Tobacco ) 

TO: All Interested Persons: 

NOTICE OF AMENDMENT to 
Cigarette and Tobacco Rules 

1. On October 12, 1995, the department published notice of 
the proposed amendment of ARM 42.31.101, 42.31.102, 42.31.108, 
42.31.111, 42.31.131, 42.31.202, 42.31.204, 42.31.205, 
42.31.211, 42.31.212, 42.31.213, 42.31.302, 42.31.309, 
42.31.331, 42.31.335, and 42.31.345 relating to cigarette and 
tobacco rules at page 2114 of the 1995 Montana Administrative 
Register, issue no. 19. 

2. A Public Hearing was held on November 8, 1995, to 
consider the proposed amendment. Mark Huelstamp with Core-Mark 
International appeared in support of the rules. No written 
comments were received. 

3. The department amends ARM 42.31.203 to remove 
35-1-1001 and 35-1-1002, MCA, which were repealed by the 1993 
legislature, and replaced by 35-1-1026, MCA, as follows: 

42.31.203 OUT-OF-STATE WHOLESALERS (1) All out-of-state 
wholesalers meeting the conditions of "transacting business in 
this state" as provided in 35 1 lQQl aHd 35 1 1003 35-1-1026, 
MCA, and all out-of-state wholesalers doing intrastate business 
within Montana are subject to all of the provisions of Title 16, 
chapter 11, part 2, MCA, and these regulations as Montana 
wholesalers. 

4. Therefore, the department adopts ARM 42.31.203 with the 
amendments listed above and ARM 42.31.101, 42.31.102, 42.31.108, 
42.31.111, 42.31.131, 42.31.202, 42.31.204, 42.31.205, 
42.31.211, 42.31.212, 42.31.213, 42.31.302, 42.31.309, 
42.31.331, 42.31.335, and 42.31.345 as proposed. 

CA>t/il~~ 
CLEO ANDERSON 
Rule Reviewer Director of Revenue 

Certified to Secretary of State December 11, 1995 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.31.2101, 42.31.2121,) 
42.31.2122, 42.31.2131, ) 
42.31.2132, 42.31.2133, ) 
42.31.2141, 42.31.2142, and ) 
42.31.2143 and ADOPTION of ) 
New Rule I (ARM 42.31.2134) ) 
relating to Contractor Gross ) 
Receipts ) 

NOTICE OF AMENDMENT and 
ADOPTION of Contractor Gross 
Receipts Rules 

TO: All Interested Persons: 

1. On October 12, 1995, the department published notice of 
the proposed amendment of ARM 42.31.2101, 42.31.2121. 
42.31.2122, 42.31.2131, 42.31.2132, 42.31.2133, 42.31.2141, 
42.31.2142, and 42.31.2143 and adoption of New Rule I (ARM 
42.31.2134) relating to Contractor Gross Receipts at page 2103 
of the 1995 Montana Administrative Register, issue no. 19. 

2. No public comments were received regarding these rules. 
3. In order to reduce paper in state government, the 

department further amends ARM 42.31.2141, 42.31.2142, and 
42.31.2143 as follows: 

42.31.2141 PERSONAL PROPERTY TAX CHB8IT REFUND (1) remains 
the same. 

(2) These refunds ~ will only be allowed, after all 
necessary reports are filed and copies of paid personal property 
tax and motor vehicle fee receipts are submitted to the 
department of revenue. Contractors claiming this credit must 
~ PROVIDE a THE current eoey of tfieir CONTRACTOR'S 
certificate of registration NUMBER as required by 39-9-204. MCA, 
wHfi ON their refund request. Failure to provide tfie necessary 
aoe~meate THIS REGISTRATION NUMBER will result in denial of the 
credit. ~ntil s~efi time as tfieir e~rreat registration 
certificate is proviaea. 

(3) remains the same. 

42.31.2142 CORPORATION LICENSE TAX CREDIT (1) and (2) 
remain the same. 

(3) Contractors claiming this credit must ~ HAVE a 
current eBP'r' of tfieir CONTRACTOR'S certificate of registration 
NUMBER as required by 39 9 204, MCA, witfi tfieir eerperatien taM 
return. f'ail~re to previae tfie necessary aee~ments will result 
in aeAial of tae ereait ~Atil s~ea time as taeir current 
regietratieA eertifieate is provided. 

42.31.2143 STATE INCOME TAX CREDIT (1) and (2) remain the 
same. 
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{3) Contractors claiming this credit must ....ettti-t- HAVE a 
current copy of their CONTRACTOR'S certificate of registration 
NUMBER as required by 39 9~ 204. MCA. with their iHCEIIfte taJt 
retlirH. Failt~re te pre'>· ide the Heeeeear r' doe'tilftCHte "ill reetilt 
iH deAial of the Cf'edit liHtil elicft tilfte as their et~rref!t 
reE!ietratioH certificate io en•···ided. 

4. Therefore, the department adopts ARM 42.31.2141, 
42.31.2142, and 42.31.2143 with the amendments listed above and 
ARM 42.31.2101, 42.31.2121, 42.31.2122, 42.31.2131, 42.31.2132, 
42.31.2133, and New Rule I {ARM 42.31.2134) as proposed. 

f!k~~ 
CLEO ANDERSON 
Rule Reviewer 

11/rl~~ MCKROINO 
Director of Revenue 

Certified to Secretary of State December 11, 1995 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE REPEAL 
of ARM 42.34.101; 42.34.102; 
42.34.103; 42.34.104; 42.34. 
105; 42.34.106; 42.34.107; 
42.34.108; 42.34.109; 42.34. 
110; and 42.34.111 relating 
to Dangerous Drug Taxes 

NOTICE OF REPEAL of 
Dangerous Drug Tax Rules 

TO: All Interested Persons: 

1. On October 26, 1995, the department published notice of 
the proposed repeal of ARM 42.34.101 through 42.34.111 relating 
to dangerous drug taxes at page 2228 of the 1995 Montana 
Administrative Register, issue no. 20. 

2. No public comments were received regarding these rules. 
3. The department has repealed the rules as proposed. 

c,~=.~~ 
Rule Reviewer 

Certified to Secretary of State December 11, 1995 
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VOLUME NO. 46 OPINION NO. 10 

COUNTY ATTORNEY - Ethical requirements for part-time county 
attorneys with respect to office space and equipment; 
COUNTY ATTORNEY - Use of office space provided by county for 
private practice; 
COUNTY ATTORNEY Use of equipment provided by county for 
private practice; 
COUNTY ATTORNEY - Use of secretarial support provided by county 
for private practice; 
COUNTY COMMISSIONERS - Duty to provide office space, equipment, 
and secretarial support for county attorney; 
COUNTY COMMISSIONERS Statutory authority to enter into 
contracts with county attorney for private use of office space, 
equipment, and secretarial support provided by county; 
COUNTY OFFICERS AND EMPLOYEES Performance by secretary 
employed by county of private practice work for county attorney; 
ETHICS - Application of prohibition against use of public time, 
facilities, equipment, supplies, personnel, or funds for private 
business purposes; 
MONTANA CODE ANNOTATED- Sections 2-2-102(6), 2-2-105(2), 2-2-
121 (2) (a), 2-2-125, 7-1-2103 (3), 7-4-102, 7-4-2211, 7-·l 102, 
7-4-2503 (3). 7-4-2704 (2)' 7-4-2706, 7-4-2712, 7-4-2716, /-5-
2101(1), 7-5-2108, 7-8-2101, 7-8-2112, 7-8-2231; 
OPINIONS OF THE ATTORNEY GENERAL - 40 Op. Att'y Gen. No. 27 
(1983), 28 Op. Att'y Gen. No. 42 (1959), 28 Op. Att'y Gen. 
No. 13 (1959), 23 Op. Att'y Gen. No. 20 (1949), 21 Op. Att'y 
Gen. No. 32 (1945), 16 Op. Att'y Gen. No. 212 (1935), 11 Op. 
Att'y Gen. No. 62 (1924), 10 Op. Att'y Gen. 167, 9 Op. Att'y 
Gen. 277, 8 Op. Att'y Gen. 96 (1919), 5 Op. Att'y Gen. No. 275 
(1913), 3 Op. Att'y Gen. 64. 

HELD: 1. The county governing body may satisfy its obligation 
to provide office space for a part-time county 
attorney by providing space in a county building, or 
if no suitable space is available by renting office 
space, provided that use of the space for the county 
attorney's private practice occurs only through an 
agreement between the county and the county attorney 
leasing the use of the space for the county attorney's 
private business purposes. 

2. In the alternative, the governing body can allow a 
claim by the county attorney for the rental of office 
space needed to conduct the county's business, 
provided suitable office space is not available in 
county buildings. 

3. The county governing body may satisfy its obligation 
to provide necessary equipment for a part-time county 
attorney by providing the use of equipment owned by 
the county, or if no suitable equipment is available 
by renting equipment, provided that use of the 
equipment for the county attorney's private practice 
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occurs only through an agreement between the county 
and the county attorney leasing the use of the 
equipment for the county attorney's private business 
purposes. 

4. A secretary employed by the county to assist the 
county attorney may work on the county attorney's 
private business during time when the secretary's 
services are not needed on county business, provided 
the county attorney accounts for the time of the 
secretary spent on private business and reimburses the 
county for any county-compensated time spent on the 
county attorney's private business. 

5. A claim by a county attorney for secretarial services 
reasonably required for the conduct of the county 
attorney's official duties is a legitimate claim 
against the county. The reasonableness of the claim 
is a question of fact vested in the sound discretion 
of the county governing body. 

6. A part-time county attorney may conduct private 
practice using office space, equipment, or support 
staff provided by the county without violating Mont. 
Code Ann. § 2-2-121(2) (a) if the county governing body 
has agreed in writing to the arrangement in compliance 
with applicable statutes and common law rules 
governing the county governing body's authority over 
county property. 

Mr. Blair Jones 
Stillwater County Attorney 
P.O. Box 179 
Columbus, MT 59019 

Dear Mr. Jones: 

December 1, 1995 

You have requested my opinion on issues arising from the 
enactment by the 1995 legislature of 1995 Mont. Laws ch. 562, a 
sweeping reform of the laws relating to ethical behavior by 
public officers and employees. As amended by chapter 562, Mont. 
Code Ann. § 2-2-121(2) (a) provides in pertinent part that "[A] 
public officer . may not ... use public time, facilities, 
equipment, supplies, personnel, or funds for the officer's . 
private business purposes." You inquire whether this provision 
prohibits arrangements which have existed, in some cases for 
decades, in counties employing a part-time county attorney under 
which the county furnishes office space, equipment, or support 
staff which the part-time county attorney uses in both the 
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official capacity as county attorney and for purposes of a 
private law practice. 

In Montana, the office of county attorney is a full-time 
position in counties with populations in excess of 30,000, and 
in any county with a lesser population in which the 
commissioners adopt a resolution, with the consent of the county 
attorney, making the position full-time. Mont. Code Ann. 
§§ 7-4-2704 (2), -2706. In all other counties, the county 
attorney is authorized by law to engage in the private practice 
of law in addition to the official duties of the office. See 40 
Op. Att'y Gen. No. 27 at 104, 107 (1983); 21 Op. Att'YGen. 
No. 32 at 36, 37 (1945). As of July 1, 1995, 31 counties in 
Montana employed part-time county attorneys. 

The law sets forth no requirement that a part -time county 
attorney work a particular number of hours on county business, 
nor does it limit the amount of time a part-time county attorney 
may spend on private practice matters. The law sets forth 
numerous specific duties of the office of county attorney. The 
county attorney undertakes to perform these duties, but does not 
undertake to expend a specific number of hours of time on county 
business each week. Many part-time county attorneys report that 
they give priority to county business (including representation 
of the State and its agencies in some cases, ~Mont. Code Ann. 
§§ 7-4-2712, -2716), and conduct their private practices only to 
the extent that the time demands of the county's business allow. 
As a result, they report spending significantly more time on 
county business in any given month than on their private 
practice matters. 

The county attorneys who serve part-time have entered into 
arrangements, in varying degrees of formality, with their 
respective counties under which the county attorney performs the 
duties of the office, receiving the statutory salary, ~Mont. 
Code Ann. § 7-4-2503 (3). In many cases, these arrangements 
provide additional support for the county attorney as well. For 
example, in some counties the county attorney is afforded office 
space in the county courthouse or other county building. In 
others, the county attorney receives an allowance to defray, in 
whole or in part, the cost of renting suitable office space, or 
the county attorney presents a claim for all or part of office 
rental expense, or the county and the county attorney otherwise 
share the rent obligation. In some counties, the county 
attorney is provided one or more full-time secretaries. In 
others, the county attorney receives an allowance from the 
county to defray, in whole or in part, the coat of hiring 
secretarial help. In some counties, the county attorney 
receives the use of office equipment, furniture, or office 
supplies provided by the county. Finally, in at least two 
counties the county attorney occupies two separate offices, one 
from which to conduct county business and the other for the 
conduct of private practice matters. In short, there appear to 
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be as many different models for the relationship between part
time county attorneys and their counties as there are part-time 
county attorneys. 

Formal written agreements between county attorneys and their 
respective counties governing all the terms and conditions under 
which the county attorney receives these perquisites are the 
exception rather than the rule. In some cases, it appears that 
at most the commissioners have passed a resolution providing 
certain benefits or the use of certain property for the county 
attorney. In some cases, the county attorney and the 
commissioners enter into several written agreements covering the 
sharing of specific costs or the use of specific items of office 
equipment. In some cases, the arrangement is not documented at 
all, but has proceeded as a matter of custom developed over many 
years of experience. 

The enactment of chapter 562 has called the legality of these 
arrangements into question. To understand how this occurred, it 
is necessary to review Montana's pre~1995 government ethics laws 
and compare them to certain changes made by the enactment of 
chapter 562. Prior to 1995, Montana's ethics in government laws 
provided three separate sets of rules of conduct: one governing 
state officers and employees, one governing legislators, and one 
governing local government officers and employees. The 
provisions governing local government officers and employees, 
Mont. Code Ann. § 2-2-125 (1993), did not prohibit use of 
government property for private business purposes by local 
officers and employees. Such a prohibition was found in Mont. 
Code Ann. § 2-2-121, but that statute applied by its terms only 
to "[a] state officer or employee." 

Chapter 562 made a structural change in the ethics laws which 
changed that situation. The term "public officer" has been 
defined in the ethics laws since their adoption to include "any 
elected officer of a political subdivision of the state." Mont. 
Code Ann. § 2-2-102(6) {1993). Chapter 562 amended the coverage 
of§ 2-2-121{2), changing the identification of the persons to 
whom it applies from "[a] state officer or employee" to "a 
public officer or public employee," a term which includes a 
county attorney by definition. By virtue of this change, § 2-2-
121 {2) {a) now prohibits a county attorney from using "public 
time, facilities, equipment, supplies, personnel, or funds for 
the officer's or employee's private business purpose." 

It is clear that the amendment to Mont. Code Ann. § 2-2-121 
described in the preceding paragraph was adopted without 
consideration of its effect on part-time county attorneys. 
Nothing in the legislative history of the new ethics laws 
suggests that the change in the statute was prompted by concerns 
about the existing arrangements between part-time county 
attorneys and the counties they serve. Thus, if a consequence 
of the adoption of the amendment is to outlaw the existing 
arrangements between part-time county attorneys and their 
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counties, that consequence clearly was unintended by the 
legislature. 

The amendment to Mont. Code Ann. § 2-2-121 was adopted for the 
salutary purpose of extending to local governments the laws 
precluding the conduct of private business by a government 
employee on government time or using the equipment that the 
government agency provided for the government employee's use in 
completing the employee's normal government job duties. While 
this rule has obvious and appropriate applicability to full-time 
state employees and elected officials, the rationale for its 
application to elected officials who are authorized by law to 
engage in "private business" during ordinary working hours, 
without being required to account for the officials' time on an 
hour-for-hour basis, is less clear. While at least two part
time county attorneys in Montana keep separate offices for 
county and private business, the fact that the vast majority do 
not suggests that a part-time county attorney must, as a matter 
of practical necessity in most counties, conduct a single law 
practice from a single location encompassing both county and 
private practice matters. 

The 1995 amendment to Mont. Code Ann. § 2-2-121 has potential 
application to a variety of aspects of the part-time county 
attorney's practice, calling into question (1) those 
arrangements under which the county attorney is provided an 
office in the courthouse, or receives an allowance from the 
county to defray the cost of renting office space outside the 
courthouse, from which both county and private legal work is 
done; (2) arrangements under which the county provides, or 
contributes to the rental of, equipment, such as office 
furniture, word processing equipment, or photocopiers, which the 
county attorney uses for both county and private business; and 
(3) arrangements under which the county provides secretarial 
assistance which the county attorney uses for both county and 
private business. 

In my opinion, the legislature did not intend by its enactment 
of the 1995 amendments to modify the discretion of county 
governing bodies in determining how to provide for the needs of 
county officials for office space, equipment, and support staff, 
nor was it the legislative objective to change in a fundamental 
way the traditional relationships, grown over a century of 
experience, between part-time county attorneys and the counties. 
A review of the laws governing the powers of county 
commissioners with reference to the three areas of the part-time 
county attorney's practice noted in the preceding paragraph will 
demonstrate that under proper conditions arrangements can be 
entered into between the part-time county attorneys and the 
counties which do not violate Mont. Code Ann. § 2-2-121(2) (a). 

It is a fundamental rule of statutory interpretation that all 
statutes dealing with a subject are to be read together, with 
effect given to each if reasonably possible. Crist v. Segna, 
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191 Mont. 210, 212, 622 P. 2d 1028, 1029 ( 1981) . Repeals by 
implication are not favored, and it should not be lightly 
assumed that the legislature silently amended or repealed 
existing law while passing legislation on a related subject. 
State v. Gafford, 172 Mont. 380, 388, 563 P.2d 1129, 1134 
(1977). In this case, an existing body of statutory and common 
law governs the duties of county commissioners to provide 
equipment and other support for county officers, the power of 
the commissioners to exercise discretion in that regard, and 
their power to contract with relation to county property. 

In State ex rel. Taylor v. County Commissioners, 128 Mont. 102, 
270 P.2d 994 (1954), the Montana Supreme Court considered the 
appeal of the Missoula County Commissioners from a district 
court order directing them to provide suitable office space for 
the county auditor. The Court affirmed the district court's 
order, observing that if suitable office space was not available 
in the courthouse the commissioners had the power to lease 
suitable space. 128 Mont. at 111. The Court's decision 
implicitly recognizes that the commissioners have a duty to 
provide office space and equipment for county officers, .ilL.. 
("The office of county auditor is an important one with many 
duties and its proper fulfillment requires proper housing, help, 
and equipment"), and the decision holds that the commissioners 
must exercise sound discretion in deciding what office space and 
equipment to provide. Several early opinions of this off ice 
express the same rule. See. e.g., 8 Op. Att'y Gen. 96 (1919) 
(commissioners have duty to provide office for county surveyor) . 

Other early opinions of this office recognize that expenses 
incurred by the county attorney in the exercise of official 
duties are appropriate charges against the county. A series of 
opinions dealing with the issue of the payment by the county of 
the charges for a "stenographer" for the county attorney can be 
found, culminating in the decision of the Montana Supreme Court 
in In re Hyde, 73 Mont. 363, 236 P. 248 (1925), in which the 
Court held that the county attorney could retain a stenographer 
to provide necessary assistance in the performance of official 
duties, and that charges for the stenographer's services were 
properly payable by the commissioners. No fewer than five prior 
opinions of this office had reached the same conclusion. 11 Op. 
Att'y Gen. No. 62 (1924); 10 Op. Att'y Gen. 167; 9 Op. Att'y 
Gen. 277; 5 Op. Att'y Gen. 275 (1913); 3 Op. Att'y Gen. 64. 

It is also clear that the commissioners have the discretion to 
hire employees to assist county officers in the performance of 
their duties. In Spotorno v, Board of Commissioners, 212 Mont. 
253, 687 P.2d 720 (1984), the Court rejected the claim by the 
county auditor that she had inherent authority to hire as many 
deputies as she saw fit, holding that by statute the 
commissioners had the power to determine how many deputies or 
assistants could be hired as employees of the county to serve a 
county officer. 212 Mont. at 255~56, citing Mont. Code Ann. 
§ 7-4-2402. The commissioners also have the discretion to make 
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other expenditures of county funds to provide necessary space 
and equipment for county officers. 28 Op. Att'y Gen. No. 42 
(1959) (commissioners may expend county funds to provide housing 
for sheriff and his family at the county jail facility); 28 Op. 
Att'y Gen. No. 13 (1959) (commissioners may expend public funds 
for sheriff's and deputies' uniforms). 

In exercising these powers and duties, the commissioners may 
follow the statutes generally defining their authority in the 
conduct of county business. All counties have the power to make 
such contracts as are necessary to the exercise of their powers 
and duties. Mont. Code Ann. § 7-1-2103(3). 

The board of county commissioners has jurisdiction and 
power, under such limitations and restrictions as are 
prescribed by law, to represent the county and have 
the care of the county property and the management of 
the business and concerns of the county in all cases 
where no other provision is made by law. 

Mont. Code Ann. § 7-5-2101(1). Among the powers granted to the 
commissioners is the power to lease county equipment to private 
entities. Mont. Code Ann. § 7-8-2112 provides: 

7-8-2112. Written agreement a for loan or leaae of 
county tool a and equipment. Whenever county tools, 
machinery, or equipment are loaned or leased to 
private individuals, firms, associations, 
organizations, or corporations, they shall execute a 
written agreement stating the purpose of such loan or 
lease, r.he compensation to be paid the county, and 
r.hat such tools, machinery, and equipment will be 
returned in good condition. 

The commissioners also have the power to lease space in county 
buildings for private use. 16 Op. Ar.t•y Gen. No. 212 (1935). 

Applying these rules to the questions at hand, I conclude that 
the 1995 amendments to Mont. Code Ann. § 2-2-121 do not erect an 
insurmountable barrier to the use by a part-time county attorney 
of the same office space, equipment, and administrative support 
personnel for both county business and private law practice 
business. 

1. Office Sppce. The commissioners clearly have the power to 
provide office space for the county attorney in the courthouse, 
or, if no suitable space is available in the courthouse, to 
lease space outside the courthouse for the county attorney's 
use. Mont. Code Ann. § 7-8-2101; ~ 23 Op. Att'y Gen. No. 20 
(1949) (claim for rent of county attorney office improper when 
suitable office space available in county building) . 

In my opinion, it is not unlawful for the county attorney to 
conduct both private and county business from off ice space 
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provided by the county in the courthouse if the county attorney 
enters into a written agreement with the county commissioners 
leasing the use of the space for the county attorney's private 
law practice. The statutes governing the use of county 
buildings give the county commissioners the power to lease space 
in them for private use. 16 Op. Att'y Gen. No. 212 (1935); 
Mont. Code Ann. § 7-8-2231. If the commissioners and the county 
attorney enter into a contract in which the commissioners let 
the space for the use of the county attorney's private practice, 
the county attorney is not using public facilities for private 
business purposes, but rather is using apace to which the county 
attorney, in the capacity of a private party, has a contract 
right for which valuable consideration has been furnished to the 
county. The adequacy of the consideration for the contract is 
a matter left to the discretion of the commissioners, subject to 
judicial review for abuse of that discretion. 

As an alternative, it is clearly allowable for the commissioners 
to rent private office space for the county attorney if suitable 
office space is not available in the courthouse. under the 
authorities cited earlier in this opinion, the commissioners 
have a duty to provide office space for the county attorney. 
See. e ,g., ~. 128 Mont. at 111. If suitable space is not 
available in county buildings, the commissioners clearly can 
meet this obligation by paying for the rental of suitable office 
space from which the county attorney conducts both private and 
county business. 23 Op. Att'y Gen. No. 20 (1949) holds that the 
commissioners cannot approve payment of a claim for office space 
for the county attorney "when suitable quarters are available in 
the Court House," but is silent as to how the determination is 
to be made that "suitable quarters" are available. In my 
opinion that is a matter left to the discretion of the county 
commissioners, subject to review only for abuse of discretion. 
~ ~. 128 Mont. at 111-12. Under such an arrangement, the 
county attorney can avoid a violation of Mont. Code Ann. § 2-2-
121(2) (a) by leasing back a portion of the office space provided 
by the county for the conduct of the county attorney's private 
practice. 

When the commissioners share the cost of office space for the 
county attorney, with both the county attorney and the county 
paying a portion of the cost, in my opinion the provisions of 
Mont. Code Ann. § 2-2-121(2) (a) do not come into play. Under 
this scenario, the county attorney pays a portion of the office 
rent for the privilege of conducting a private business there. 

Under any of these scenarios, it is certainly advisable for the 
county attorney and the commissioners to enter into a written 
agreement setting forth the terms under which the county 
attorney makes use of office space provided by the county. 
While no statute requires the county and county attorney to 
reduce the details of their relationship to writing, a written 
contract is the best evidence that the use being made of office 
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space for private practice purposes is pursuant to contract and 
not a violation of Mont. Code Ann. § 2-2-121 (2) (a). 

2. Office equipment and supplies. Much of what is said above 
applies with respect to office equipment as well. The 
commissioners have a duty to provide necessary office equipment 
for the county attorney's use in conducting county business. 
~. 128 Mont. at 111. They also have the power to lease 
county personalty for private use, provided the lease agreement 
is in writing. Mont. Code Ann. § 7-B-2112. For the reasons 
expressed above, in my opinion the commissioners can enter into 
written agreements with the county attorney under which the 
commissioners purchase office equipment for the county 
attorney' a use and then lease a portion of the use of that 
equipment to the county attorney for the county attorney• a 
private practice purposes. As an option, the commissioners have 
the power to satisfy their duty to provide equipment for the 
county attorney by agreeing to provide an allowance to the 
county attorney to defray part of the cost of necessary 
equipment, or by paying a claim submitted by the county attorney 
for equipment expenses reasonably incurred. Finally, the 
commissioners can lease for county business purposes the partial 
use of equipment owned by the county attorney's private 
practice. 

In none of these instances is the county attorney making use of 
public property for private business purposes in violation of 
Mont. Code Ann. § 2-2-121(2) (a). In each case, the use made ~y 
the county attorney of the property for private purposes lS 
pursuant to either the county attorney• a ownership of the 
equipment or the contract right to use it. 

The above discussion applies to durable goods such as furniture, 
photocopiers, data processing equipment and the like. With 
respect to consumable supplies such as paper, the county 
attorney and the county should enter into an agreement prorating 
the cost of any items which the county attorney does not provide 
out of the overhead of the private practice. 

3. Administrative pupport staff. Perhaps the most difficult 
issues in the application of the 1995 amendments to Mont. Code 
Ann. § 2-2-121 (2) (a) arise with respect to the shared use of 
support staff. In some counties, the county provides a 
full-time county employee to serve as secretary for the county 
attorney. This employee performs duties with respect to both 
county business and the county attorney• a private practice. 
Such an arrangement seems to violate the express terms of Mont. 
Code Ann. § 2-2-121 (2) (a) in that the secretary is performing 
work on private business while being compensated by the county. 
It also may violate Mont. Code Ann. § 7-5-2108, which requires 
full-time county employees to work a 40-hour week. 

If a secretary does not in fact work a 40-hour week on county 
business, a better arrangement, and one which clearly does not 
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violate the statute, would be for the county to hire the 
secretary part-time, for a portion of the 40-hour week 
corresponding to a reasonable estimate of the division of the 
secretary' e time between private and county business. The 
county should then enter into an agreement with the county 
attorney to reimburse the county attorney for the cost of any 
secretarial services provided by the secretary in excess of the 
amount for which the county is paying the secretary, and, 
conversely, for the county attorney to reimburse the county for 
the cost of any secretarial services when the secretary works 
less than that amount on county business. This arrangement is 
already in place in some counties in Montana, and appears to be 
working satisfactorily. By accounting for the secretary's time 
with respect to county and private practice business, the 
secretary avoids conflict with the requirement that county time 
not be used for private business purposes. 

The county attorney can also avoid violating the statute by 
hiring a secretary and then presenting a claim to the county for 
that portion of the secretary's time each month spent on county 
business. The Montana Supreme Court held in~ that the costs 
of necessary administrative support services are a legitimate 
charge against the county. A properly documented claim for 
these chargee must be paid by the commissioners. 

I recognize that certain items of the secretary's time may not 
be accountable with precision. Time spent in general office 
management activities, described in an earlier opinion of this 
office as time spent "keeping the office open," 10 Op. Att'y 
Gen. 167 at 168, may be an appropriate charge against the county 
if the commissioners find that the time was reasonably necessary 
to the conduct of the county's business by the county attorney. 
The opinion cited suggests that time spent simply "keeping the 
office open" is not a legitimate charge against the county, but 
I am not inclined to agree with that position. First, county 
attorneys are obligated by statute to keep their offices open 
during office hours established by the commissioners. Mont. 
Code Ann. §§ 7-4-102, 7-4-2211. Moreover, the opinion cited 
above was issued at a time when attorneys frequently practiced 
without administrative support personnel, and at that time the 
expenditure of time to "keep the office open" may well have been 
found to be an extravagance. In today' a law office environment, 
the assistance of secretarial personnel, at a minimum, to handle 
correspondence, answer telephones, and perform other general 
office management tasks is a necessity, particularly for a 
government office that must remain open to the public. I hold 
that reasonable charges therefor against the county must be 
paid. The cited opinion holds that the commissioners exercise 
sound discretion in determining whether such charges are 
reasonable, and that the reasonableness of the charges is a 
question of fact. 

recognize that it may be impossible, or at least 
impracticable, for a support staff employee to allocate certain 
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tasks as county work or private practice work. To address this 
problem, the county attorney and the county may agree in advance 
on an allocation of the cost of the time of the secretary 
between the county and the county attorney's private practice. 
Such an agreement, if reasonable, would avoid violation of Mont. 
Code Ann. § 2-2-121 (2) (a). 

Although not presented directly by your opinion request, the 
question could arise whether these agreements between the county 
commissioners and the part-time county attorney violate Mont. 
Code Ann. § 2-2-105(2), which provides in pertinent part: 

[A) public officer or public employee may not acquire 
an interest in any business or undertaking that the 
officer or employee has reason to believe may be 
directly and substantially affected to its economic 
benefit by official action to be taken by the 
officer's or employee's agency. 

In my opinion, this provision has no application where the 
official action in question is an agreement between the county 
and a part-time county attorney to allocate expenses for office 
space, office equipment, support staff, and other items required 
for the county attorney's law practice. 

The part-time county attorney is specifically authorized to 
"acquire an interest • in a private practice by the statutes 
governing the practice of law by county attorneys. See, e.g., 
Mont. Code Ann. § 7-4-2704 (2). Decisions made by the county 
governing body with respect to allowance of claims for expenses 
incurred by the part-time county attorney in the performance of 
official duties will always have the potential to have an effect 
on the county attorney's economic interests with respect to the 
private practice, since any expenses not allowed by the county 
will, in the ordinary course of things, be borne by revenues 
produced by the private practice. In practical effect, it would 
be unlikely that a part-time county attorney could engage in 
private practice without having reason to believe that at some 
point the county would have to take official action on a matter 
affecting the county attorney's financial interests. 

The purpose of the agreement between the part-time county 
attorney and the county is not, however, to confer an economic 
benefit on the county attorney. To the contrary, the agreement 
should serve to ensure that the county pays only for those 
expenses that are reasonably required by the county attorney for 
performance of the official duties of the office, and that the 
county attorney' a private practice pays its own way without 
subsidy from the taxpayers. Viewed in this light, in my opinion 
the county does not take an action for the economic benefit of 
the county attorney when it reaches such an agreement, provided 
the agreement reasonably allocates costs between the county and 
the county attorney. Such an agreement does not violate Mont. 
Code Ann. § 2-2-105[2). 
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Because of the proliferation of different arrangements between 
part-time county attorneys and the counties they serve, it is 
not possible in this opinion to address every issue presented by 
the 1995 amendments to Mont. Code Ann. § 2-2-121 (2) (a). 
However, from the foregoing it is clear that in order to avoid 
conflict with the statute, the arrangement between the county 
attorney and the county must be documented in writing. Any 
allowance by the county of use of county property not otherwise 
available for use by the public, whether office space or 
equipment, for private practice purposes should be documented by 
an appropriate lease agreement between the county and the county 
attorney's private practice. Any arrangement for the shared use 
of support staff between county business and the county 
attorney's private practice should likewise be documented in 
such a way as to demonstrate that the county attorney is 
defraying the cost of any time spent on private practice 
matters. 

Clearly, the 1995 amendments to the ethics laws did not address 
the effects that these changes would have on the established 
practices of part-time county attorneys. In every case, the 
arrangements between the part -time county attorneys and the 
counties have been established with the blessings of the elected 
county commissioners, and the arrangements have existed for 
decades without any hint that they involve unethical conduct by 
part -time county attorneys. The 1997 legislative session may 
wish to consider amendments to the ethics law to clarify this 
area. I conclude, however, that so long as the arrangements are 
approved by the governing body in writing as outlined above, a 
part-time county attorney may avoid violating the provisions of 
Mont. Code Ann. § 2-2-121(2) (a), as amended by chapter 562. 

THEREFORE, IT IS MY OPINION: 

1. The county governing body may satisfy its obligation 
to provide office space for a part-time county 
attorney by providing space in a county building, or 
if no suitable space is available by renting office 
space, provided that use of the space for the county 
attorney' a private practice occurs only through an 
agreement between the county and the county attorney 
leasing the use of the space for the county attorney's 
private business purposes. 

2. In the alternative, the governing body can allow a 
claim by the county attorney for the rental of office 
space needed to conduct the county's business, 
provided suitable office space is not available in 
county buildings. 

3. The county governing body may satisfy its obligation 
to provide necessary equipment for a part-time county 
attorney by providing the use of equipment owned by 
the county, or if no suitable equipment is available 
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by renting equipment, provided that use of the 
equipment for the county attorney's private practice 
occurs only through an agreement between the county 
and the county attorney leasing the use of the 
equipment for the county attorney's private business 
purposes. 

4. A secretary employed by the county to assist the 
county attorney may work on the county attorney's 
private business during time when the secretary• s 
services are not needed on county business, provided 
the county attorney accounts for the time of the 
secretary spent on private business and reimburses the 
county for any county-compensated time spent on the 
county attorney's private business. 

5. A claim by a county attorney for secretarial services 
reasonably required for the conduct of the county 
attorney's official duties is a legitimate claim 
against the county. The reasonableness of the claim 
is a question of fact vested in the sound discretion 
of the county governing body. 

6. A part-time county attorney may conduct private 
practice using office space, equipment, or support 
staff provided by the county without violating Mont. 
Code Ann. § 2-2-121(2) (a) if the county governing body 
has agreed in writing to the arrangement in compliance 
with applicable statutes and common law rules 
governing the county governing body's authority over 

/'-HJ'-'f~~nr ·e''~~. ~~~~ 
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NOTICE OF FQNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue oversight Committee. 

The Administrative Code Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the esti~ted economic impact of a proposal. In 

addition, the Committee ~y poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 

Montana Administrative Register 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: A~inistrative Rules of Montana !ARM! is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register !MARl is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutea and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) iasued since 
publication of the preceding register. 

Use of the Administrative Rules of Montana !ARM): 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 

Montana Administrative Register 24-12/21/95 

I 
I 
I 



-2872-

ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through September 30, 
1995. This table includes those rules adopted during the period 
September 1, 1995 through December 31, 1995 and any proposed 
rule action that was pending during the past 6-month period. (A 
notice of adoption must be published within 6 months of the 
published notice of the proposed rule.) This table does not, 
however, include the contents of this issue of the Montana 
Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through September 30, 1995, 
this table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1994 and 1995 Montana Administrative Registers. 

To aid the user, the Accumulative Table includes rulemaking 
actions of such entities as boards and commissions listed 
separately under their appropriate title number. These will 
fall alphabetically after department rulemaking actions. 
Accumulative Table entries will be listed with the department 
name under which they were proposed, e.g., Department of Health 
and Environmental Sciences as opposed to Department of 
~nvironmental Quality. 

GEN~RAL PROVISIONS. Title 1 

1.2.419 Filing, Compiling, Printer Pickup and Publication of 
the Montana Administrative Register, p. 2239, 2694 

ADMINISTRATION. Department of. Title 2 

I 
2.5.118 
2.5.403 

2.21.507 
2.21.1101 

2.21.1601 

2.21.1711 

2. 21.1602 
2.21.3006 
2.21.3703 

and other rules - State Purchasing, p. 1371, 1788 
and other rules - State Purchasing, p. 1723, 2241 
Application of Preferences to Contracts Involving 
Federal Funds in State Purchasing, p. 1466, 1931 
Jury Duty and Witness Leave, p. 2313 
and other rules - The Education and Training Policy, 
p. 2317 
and other rules The Alternate Work Schedules 
Policy, p. 2321 
and other rule - Overtime and Nonexempt Compensatory 
Time, p. 2544 
and other rules - Exempt Compensatory Time, p. 254op 
Decedent's Warrants, p. 2319 
and other rules - Recruitment and Selection, p. 2553 
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2.21.3901 and other rules - The Employee Exchange/Loan Policy, 
p. 2315 

2.21.4906 and other rules -The Moving and Relocation Expenses 
Policy, p. 2311 

2.21.5006 and other rules - Reduction in Work Force, p. 2548 

(Public Employees• Retirement Board) 
I Service Purchases by Inactive Vested Members, 

p. 1721, 2386 
I-III Mailing Information on Behalf of Non-profit 

Organizations, p. 727, 1318 
2. 43.411 and other rules - Service in the National Guard - Job 

Sharing - Retirement Incentive Program, p. 2323 
2.43.418 Accrual of Membership Service - Service Credit for 

Elected Officials, p. 733, 1319 
2.43.432 Purchase of Additional Service in the Retirement 

Systems Administered by the Board, p. 516, 1033 
2.43.451 and other rule - Purchase of Service for Members who 

are Involuntarily Terminated after January 1. 1995 
but before July 1, 1997 - Limitations on Their Return 
to Employment within the Jurisdiction, p. 730, 1320 

2.43.606 Conversion of an Optional Retirement Upon Death or 
Divorce from the Contingent Annuitant, p. 1289, 1791 

(Teachers• Retirement Board) 
2. 44. 301A and other rules - Creditable Service for Members 

after July 1, 1989 - Calculation of Age - Installment 
Purchase - Value of Housing - Direct Transfer or 
Rollover - Reporting of Termination Pay - Payment for 
Service--Calculation of Retirement Benefits 
Def ini tiona - Membership of Teacher's Aides and Part
time Instructors - Transfer of Service Credit from 
the Public Employees' Retirement System - Eligibility 
Under Mid-term Retirements - Computation of Average 
Final Compensation - Adjustment of Benefits - Limit 
on Earned Compensation - Adjustment of Disability 
Allowance for Outside Earnings - Membership of Part
time and Federally Paid Employees - Interest on Non
payment for Additional Credits - Purchase of Credit 
During Exempt Period - Calculation of Annual Benefit 
Adjustment Eligibility for Annual Benefit 
Adjustment, p. 977, 2122 

(State 
I 

Compensation Insurance Fund) 

I 

2.55.321 

and other rule Policy Charge 
Premium, p. 1067, 1792 

Minimum Yearly 

and other rule - Temporary - Policy Charge - Minimum 
Yearly Premium, p. 516, 922 

,and other rules - Premium Rate Setting, p. 2558 

AGRICULTURE, Department of, Title 4 

I and other rule - Incorporation by Reference of Model 
Feed and Pet Food Regulations, p. 243, 1321, 2126 
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I-IV Importation of Mint Plants and Equipment into 
Montana, p. 422, 1323 

4.12.1221 and other rules Alfalfa Leaf-Cutting Bees 
Registration - Fees - Standards - Certification -
Sale of Bees, p. 1292, 1793 

4.12.3402 Seed Laboratory Analysis Fees, p. 2084 

STATE AUDITOR, Title 6 

I 

I-IV 

I-V 

I-VIII 
6.6.401 

6.6.2301 

6.6.2901 

6.6.3201 

6.6.4001 

6.6.4102 

6.6.5001 

6.6.5101 

Supervision, Rehabilitation and Liquidation of State 
Regulated ~player Groups, p. 1470, 2134, 2468 
Long Term Care Standards for Marketing 
Appropriate Sale Criteria Nonforfeiture 
Requirements - Forms, p. 1729, 2242 
Regulation of Managed Care Community Networks, 
p. 1819, 2675 
Standardized Health Claim Forms. p. 3060, 923 
and other rules - College Student Life Insurance, 
p. 2573 
and other rules - Montana Insurance Assistance Plan, 
p. 2448 
and other rules - Prelicensing Education Program, 
p. 2444 
and other rules Pricing of Noncompetitive or 
Volatile Lines, p. 2446 
Valuation of Securities other than those Specifically 
Referred to in Statutes, p. 2575 
and other rule Insurance Licensee Continuing 
Education Fees Continuing Education Program 
Administrative Rule Definitions, p. 2325 
and other rules - Small Employer Health Benefit Plane 
and Reinsurance, p. 1472, 2127 
and other rules - Plan of Operation for the Small 
Employer Health Reinsurance Groups. p. 1468, 1932 

(Classification and Rating Committee) 
6. 6. 8001 and other rules - Informal Advisory Hearing Procedure 

- Agency Organization - Adoption of Model Rules -
Definitions - Administrative Appeal of Classification 
Decision General Hearing Procedure Updating 
References to the NCCI Basic Manual for Workers' 
Compensation and Employers• Liability Insurance, 1980 
Edition, p. 985, 2138, 2682 

6. 6, 8301 Updating References to the NCCI Basic Manual for 
Workers Compensation and Employers Liability 
Insurance, 1980 Ed., p. 522, 1035 

COMMERCE. Department of, Title 8 

8.2.207 General Rules of the Department - Process Servers 
Polygraph Examiners - Private Employment Agencies -
Public Contractors, p. 2175 
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(Professional and occupational Licensing Bureau) 
I Renewal Dates, p. 1600, 2140 

(Board of Alternative Health Care) 
8. 4. 505 and other rule - High Risk Pregnancy - Conditions 

Which Require Physician Consultation, p. 1377, 2684 

(Professional and Occupational Licensing Bureau) 
8.15.103 and other rules - Construction Blasters and Hoisting 

(Board of 
8.16.405 
8.16.408 

and Crane Operators Standard Forms Boiler 
Engineers, p. 1603, 2247 

Dentistry) 
and other rule - Fee Schedules, p. 1823, 2686 
and other rules - Applications to Convert Inactive 
Status Licenses to Active Status Licenses - Dental 
Hygienists - Definitions - Use of Auxiliary Personnel 
and Dental Hygienists - Dental Auxiliaries, p. 1380, 
2469 

(Professional and Occupational Licensing Bureau) 
8.19.101 and other rules - Transfer from the Department of 

Justice - Fire Prevention and Investigation, p. 1825, 
2087 

(Board of 
8.22.502 

8.22.703 

(Board of 
8.28.401 

(Board of 
8.30.404 

Horse Racing) 
and other rule - Licenses for Parimutuel Wagering on 
Horse Racing Meetings - General Requirements, p. 426, 
843 
and other rules - Horse Racing Industry, p. 2178 

Medical Examiners) 
and other rules Physician Acupuncturist 
Emergency Medical Technician - Physician Assistant
Certified Podiatrist Nutritionist Licensure. 
p. 1736, 2480 

Funeral Service) 
and other rules - Reciprocity - Fees - Definitions -
Continuing Education Sponsors Standards for 
Approval Prior Approval of Activities Post 
Approval of Activities Review of Programs 
Hearings - Attendance Record Report - Disability or 
Illness - Hardship Exception and Other Exceptions -
Crematory Operators and Technicians, p. 322, 845 
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Nursing) 
Temporary Practice Permits for Advanced Practice 
Registered Nurses, p. 2450 
and other rules - Advance Practice Registered Nursing 

· Licensure by Examination Re-examination 
Licensure by Endorsement - Foreign Nurses - Temporary 
Permits - Inactive Status - Conduct of Nurses - Fees 
- Duties of President - Approval of Schools - Annual 
Report, p. 2181 
and other rules - Non-disciplinary Track - Admission 
Criteria - Educational Requirements, p. 3065, 847 

(Board of Optometry) 
8.36.406 General Practice Requirements, p. 329, 1415 

(Board of 
8.39.202 
8.39.518 

(Board of 
8.40.404 

Outfitters) 
and other rules - Outfitting Industry, p. 2327 
and other rules - Fees - Moratorium - Operations 
Plan Review, p. 1761, 2388 

Pharmacy) 
and other rules Fees Dangerous 
Transmission of Prescriptions by Facsimile. 
2689 

Drugs 
p. 1834, 

8.40.1601 and other rules 
Pharmacies, p. 2339 

Out-of -State Mail Service 

(Board of 
8.42.402 

Physical Therapy Examiners) 
and other rules - Examinations - Fees - Renewals 
Temporary Licenses Licensure by Endorsement 
Exemptions Foreign-Trained Applicants 
Unprofessional Conduct Disciplinary Actions, 
p. 1837. 2483 

(Board of Plumbers) 
8.44.402 and other rules - Definitions - Fees - Medical Gas 

Piping Installation Endorsements, p. 1842 

(Board of Psychologists) 
I Licensure of Senior Psychologists, p. 2452 
8.52.616 Fee Schedule, p. 1607, 2143 

(Board of Realty Regulation) 
8.58.406A and other rules - Realty Regulation, p. 1609. 2397 

(Board of Veterinary Medicine) 
8.64.402 and other rule - Fees - Licensees from Other States, 

p. 2189 

(Building 
8.70.101 
8.70.1402 

Codes Bureau) 
and other rules - Building Codes, p. 2342 
and other rule Transfer to Professional and 
Occupational Licensing Bureau - Fireworks Wholesaler 
Permits, p. 1934 

Montana Administrative Register 
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(Weights and Measures Bureau) 
8. 77.107 and other rules Fees Commodities Random 

Inspection of Packages - Petrolelllll Products - Metric 
Packaging of Fluid Milk Products, p. 1845, 2486 

(Board of Passenger Tramway Safety) 
I & II Inspections - Conference Call Meetings, p. 1767 

(Board of Milk Control) 
8.86.301 Elimination of Minimlllll Wholesale and Retail Prices -

Producer Price Formulas, p. 2192, 2691 

(Local 
I 

Government Assistance Division) 

I & II 

Incorporation by Reference of Rules for Administering 
the 1995 CDBG Program, p. 993, 1794 
and other rules - 1996 Federal Community Development 
Block Grant Program - 1996 Treasure State Endow.ment 
(TSEP) Program - 1987 and 1988 Federal Community 
Development Block Grant Programs, p. 2454 

(Board of Investments) 
8.97.1301 and other rules - Definitions - Forward Commitment 

Fees and Yield Requirements for all Loans 
Investment Policy, Criteria, and Preferences 
Interest Rate Reduction for Loans to For-profit 
Borrowers funded from the Coal Tax Trust 
Infrastructure Loans, p. 1070, 1796 

(Economic Development Division) 
I-XIII Implementation of the Job Investment Act, p. 1075, 

1666 

(Board of 
8 .111. 303 

8.111.305 

(Board of 
8.122.601 

Housing) 
and other rules Financing Programs - Qualified 
Lending Institutions - Income Limits - Loan Amounts, 
p. 2202 
and other rules Lending Institutions Loan 
Servicers, p. 2577 

Science and Technology Development) 
Application Procedures for a Seed Capital Technology 
Loan Submission and Use of Executive Summary, 
p. 2204 

EDUCATION, Title 10 

(Board of Public Education) 
I Class 7 American Indian Language and Culture 

10.55.601 
10.57.211 
10.57.218 

Specialist, p. 2089 
Accreditation Standards: Procedures, p. 331, 1037 
Test for Certification, p. 2457 
Teacher Certification: Renewal Unit Verification, 
p. 995, 2144 

10.57. 403 and other rule - Class 3 Administrative Certificate -
Class 5 Provisional Certificate, p. 1769 
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10.57.405 Class 5 Provisional Certificate, p. 2377 

FAMILY SERVICES, Department of, Title 11 

I 

11.5.1002 
11.7.306 

11.7.313 

11.7.603 

11.12.104 

11.13 .101 

11.14.226 

11.14.605 

and other rules - Fair Hearings and Review of Records 
by the Department Director, p. 997, 1423 
Day Care Rates for State Paid Day Care, p. 740, 1117 
Right to a Fair Hearing in Regard to Foster Care 
Support Services, p. 1002, 1424 
Model Rate Matrix Used to Determine Payment to Youth 
Care Facilities, p. 736, 1118 
Foster Care Support Services - Diaper Allowance, 
p. 93, 930 
Minimum Requirements for Application for Youth Care 
Facility Licensure, p. 1000, 1425 
Model Rate Matrix to Basic Level Therapeutic Youth 
Group Homes, p. 738, 1119 
Caregivers in Day Care Centers for Children, p. 526, 
931 
Sliding Fee Scale Chart Used to Determine Eligibility 
and Copayments for State Paid Day Care Under the 
Block Grant Program, p. 872, 1325 

FISH, WILDLIFE, AND PARKS, Department of, Title 12 

12.2.501 

12.6.701 

Crappies as Nongame Species in Need of Management, 
p. 429, 1571 
Wearable Personal Floatation Devices for Each Person 
Aboard Any Motorboat or Vessel Launched Upon the 
Waterways of Montana, p. 1495, 2251 

(Fish, Wildlife, and Parks Commission) 
12.6.801 Boating Closure on the Upper End of Hauser Reservoir 

from October 15 through December 15 Each Year, 
p. 1386, 1935 

12.6.901 Creating a No Wake Speed Zane near Rock Creek Marina 
in Fort Peck Reservoir. p. 2459 

12.6. 901 Restriction of Motor-propelled Water Craft on the 
Blackfoot, Clark Fork, and Bitterroot Rivers. p. 557, 
1120 

12.6.901 

12.6.904 

No Wake Speed Zone in the North Shore and Marshall 
Cove of Cooney Reservoir, p. 555, 1038 
Public Access Below Rainbow Dam and Madison Dam, 
p. 333, 932 

(Fish, Wildlife, and Parks Commission and Department of Fish, 
Wildlife, and Parks) 
I Teton-Spring Creek Bird Preserve Boundary, p. 1772, 

2252 
I-XII and other rule Future Fisheries Program 

Categorical Exclusions, p. 1866 
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GOVERNOR, Title 14 

14.8.201 and other rules - Electrical Supply Shortage, p. 12, 
1039 

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16 

I 

I 

I-VII 

16.24.414 

16.28.101 

16.29.103 

16.32.375 

16.42.302 

16.42.402 

16.44.103 

16.45.402 

16.45 .1101 

Personal Care Facilities Application of Other 
Licensure Rules to Personal Care Facilities, p. 435, 
852 
Adult Day Care Centers Application of Other 
Licensure Rules to Adult Day Care Centers, p. 433, 
853 
Aboveground Tanks - Minimum Standards for Aboveground 
Double-walled Petroleum Storage Tank Systems, 
p. 1087' 2491 
Tuberculosis Testing of Employees in a Day Care 
Center, p. 564, 1041 
and other rules - Communicable Diseases - Control 
Measures for Communicable Diseases, p. 751, 1127 
Dead Human Bodies - Transportation of Dead Human 
Bodies, p. 431, 850 
and other rules Health Care Facilities 
Construction Standards for Hospices and Specialty 
Mental Health Care Facilities, p. 437, 851 
and other rules - Evaluation of Asbestos Hazards and 
Conduct of Asbestos Abatement Requirements for 
Accreditation and Permitting of, and Training Courses 
for, Persons Involved in Asbestos Abatement 
Requirements for Permits for Asbestos Abatement 
Projects, p. 874, 1578 
and other rule Asbestos Accreditation of 
Asbestos-related Occupations Penalties for 
Violations of Asbestos Laws and Rules, p. 1095, 1579 
and other rules Hazardous Waste Control of 
Hazardous Waste, p. 560, 1042 
and other rule - Underground Storage Tanks 
Standards for Underground Piping, p. 1081, 
and other rule - Underground Storage Tanks 
Standards for Double-walled UST Systems, 
2489 

- Minimum 
2488 

- Minimum 
p. 1084, 

(Board of 
16.8.401 

Health and Environmental Sciences) 

16.8.1404 

24-12/21/95 

and other rules - Air Quality - Emergency Procedures 
Ambient Air Monitoring Visibility Impact 

Assessment - Preconstruction Permits - Stack Heights 
Dispersion Techniques Open Burning 

Preconstruction Permits for Major Stationary Sources 
or Major Modifications Located within Attainment or 
Unclassified Areas - Operating and Permit Application 
Fees Operating Permits Acid Rain Permits, 
p. 3070, 535, 848 
and other rules - Air Quality - Opacity Requirements 
at Kraft Pulp Mills, p. 254, 1572 
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16.8.1907 Air Quality Increasing Fees for the Smoke 
Management Program, p. 1004, 1669 

16.20. 603 and other rules Water Quality Surface and 
Groundwater Quality Standards Mixing Zones 
Nondegradation of Water Quality, p. 743, 1098, 1798, 
2256 

16.20.612 'water Quality - Water Use Classifications on Indian 
Reservations, p. 530, 1799 

16.20.712 Water Quality Criteria for Determining 
Nonsignificant Changes in Water Quality, p. 531, 1040 

ENVIRONMENTAL QUALITY. Department of. Title 17 

16.14.101 and other rules Solid waste Transfer from 
Department of Health and Environmental Sciences -
Solid Waste Management, p. 2253 

16.44.101 and other rules - Hazardous waste - Transfer from 
Department of Health and Environmental Sciences -
Hazardous waste Management, p. 2416 

16.44.102 and other rules Incorporations by Reference of 
Federal Regulations Definitions Regulatory 
Requirements Governing Hazardous Waste and Used Oil -
Prohibiting Used Oil as Dust Suppressant, p. 1402, 
1936 

16.45.101A and other rules Underground Storage Tanks 
Transfer from Department of Health and Environmental 
Sciences - underground Storage Tanks, p. 2257 

(Board of 
I 

16.8.701 

16.8.705 

16.8.1301 

16.8.1402 

16.8.1414 

16.8.1903 

16.18.301 

16.20.603 

Environmental Review) 
Water Quality - Temporary Water Standards for Daisy 
Creek. Stillwater River, Fisher Creek, and the 
Clark's Fork of the Yellowstone River, p. 1652, 1872, 
2211 
and other rules - Air Quality - Volatile Organic 
Compounds Definitions, p. 1645, 2410 
and other rule - Air Quality - Replacing Equipment 
Due to Malfunctions, p. 1640, 2411 
and other rule Air Quality Open Burning in 
Eastern Montana, p. 1634, 2412 
and other rule - Air Quality - Particulate Emission 
Limits for Fuel Burning Equipment and Industrial 
Processes, p. 1636, 2413 
Air Quality Sulfur Oxide Emissions from Lead 
Smelters, p. 1644, 2414 
and other rule - Air Quality - Air Quality Operation 
Fees - Air Quality Permit Application Fees, p. 1648, 
2415 
and other rules Water Quality Wastewater 
Treatment Works Revolving Fund - Loans for Certain 
Solid Waste Management and Stormwater Control 
Projects, p. 2206 
and other rules 
Groundwater Water 
Nondegradation of 

Water Quality Surface and 
Quality Standards - Mixing Zones -
Water Quality, p. 2212 
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TRANSPORTATION. Department of, Title 18 

I 

I-IV 

18.7.201 

Registration of Interstate and Intrastate Motor 
Carriers, p. 890, 1416 
Staggered Registration of Motor Carriers with 
Multiple Fleets of Vehicles, p. 1773, 2422 
and other rules - Location of Utilities in Highway 
Right of Way, p. 258, 854, 1043 

(Transportation Commission) 
18.6.211 Application Fees for Outdoor Advertising, p. 2091 
18.6. 211 Temporary - Application Fees for Outdoor Advertising, 

p. 1294 

CORRECTIONS, Department of, Title 20 

(Board of Pardons and Parole) 
20.25.101 and other rules - Revision of the Rules of the Board 

of Pardons and Parole, p. 2461 

JUSTICE, Department of, Title 23 

Notice of Application for Certificate of Public 
Advantage by the Columbus Hospital and Montana 
Deaconess Medical Center, Great Falls, Montana, 
p. 2579 

I-VIII Specifying the Procedure for Review, Approval, 
Supervision and Revocation of Cooperative Agreements 
between Health Care Facilities or Physicians 
Issuance and Revocation of Certificates of Public 
Advantage, p. 1006, 1296, 1938 

I-X and other rules - Adoption of the 1994 Uniform Fire 
Code and the 1994 Edition of the Uniform Fire Code 
Standards, p. 1497 

23.5.101 and other rules - Adoption of Subsequent Amendments 
to Federal Rules Presently Incorporated by Reference 
- Motor Carrier and Commercial Motor Vehicle Safety 
Standard Regulations, p. 2380 

23.14.201 and other rules Administration of Preliminary 
Alcohol Screening Tests - Training of Peace Officers 
Who Administer the Tests, p. 2093 

(Board of Crime Control) 
23.14.423 and other rules -Training and Certification of Non

Sworn Officers and Coroners, p. 1873 
23.14.802 and other rules Peace Officer Standards and 

Training Advisory Council Revocation and/or 
Suspension of Peace Officer Certification, p. 1883 

LABOR AND INDUSTRY. Department of, Title 24 

I and other rules Operation of the Uninsured 
Employers' Fund and the Underinsured Employers• Fund, 
p. 1099, 1668 
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I & II and other rules - Apprenticeship Programs, p. 758, 
1418 

I-III Operation of the Contractor Registration Program, 
p. 1548. 2146 

I-IV Personal Assistants - Application of Certain Labor 
Laws, p. 1627, 2145 

I-V and other rule - Workers' Compensation Data Base 
System - Attorney Fee Rule, p. 2487, 2893, 675, 856 

I-XV Operation of the Uninsured Employers' Fund and the 
Underinsured Employers' Fund, p. 101, 280, 444, 933 

24 .11. 606 and other rules Unemployment Insurance Taxes, 
p. 1388, 1950 

24.16.9007 Prevailing Wage Rates - Service Occupations, p. 442, 
1129 

24.21.414 Wage Rates for Certain Apprenticeship Programs, 
p. 1887 

24.28.101 and other rules - Workers' Compensation Mediation, 
p. 2216 

24.29.704 and other rules - Workers' Compensation Matters -
State Compensation Insurance Fund, p. 1395, 1953 

24.29. 706 and other rulea Exemption of Independent 
Contractors for Workers' Compenaation, p. 1399 

24. 3 0. 102 and other rules Occupational Safety and Health 
Standards for Public Sector Employment - Logging 
Safety for Public Sector Employment, p. 2581 

24. 30.701 and other rules Boilers Responsibility for 
Operation of the Boiler Inspection Program is 
Transferred from the Department of Labor and Industry 
to the Department of Commerce. p. 1132 

24.30.1201 and other rules - Hoisting and Crane Operators -
Responsibility for Operation of the Hoisting and 
Crane Operator Licensing Program is Transferred from 
the Department of Labor and Industry to the 
Department of Commerce, p. 1133 

24.30.1701 and other rules Construction Blasters 
Responsibility for Operation of the Construction 
Blaster Licensing Program is Transferred from the 
Department of Labor and Industry to the Department of 
Commerce, p. 1134 

24.30.2542 and other rules Safety Culture Act Safety 
Committee, p. 1542 

(Board of Labor Appeals) 
24.7.306 Board of Labor Appeals - Procedure Before the Board 

of Labor Appeals, p. 440, 1045 

{Human Rights Commission) 
24.9.102 and other rules - Procedures Before the Human Rights 

Commission, p. 1525, 2264 
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STATE LANDS, Department of, Title 26 

(Department State Lands and Board of Land Commissioners) 
26.3.137 and other rules - Changes in the Recreational Use 

26.6.411 

(Board of 
26.4.161 

26.4.410 

License Fee - Rental Rates for State Lands, p. 3177, 
1047 
Nonexpert Agreement for Timber Sales from State 
Lands, p. 1104, 1803, 2153 

Land Commissioners and Board of Environmental Review) 
Requirement for an Operating Permit for Hard Rock 
Mills that are not Located at a Mine Site and that 
use Cyanide, p. 1102, 2498 
and other rules - Renewal of Strip Mine Operating 
Permits - Regulation of Coal and Uranium Prospecting 
p. 1106, 2263 

LIVESTOCK, Department of, Title 32 

(Milk Control Bureau) 
8.79.101 and other rules - Definitions for the Purchase and 

Resale of Milk - Transactions Involving the Resale of 
Milk - Regulation of Unfair Trade Practices, p. 2585 

(Board of 
8.86.301 

32.8.103 

Milk Control) 
Elimination of Minimum Wholesale and Retail Prices -
Producer Price Formulas, p. 2192, 2691 
Circumstances Under Which Raw Milk May be Sold for 
Human Consumption, p. 2222 

NATURAL RESOURCES AND CONSERVATION, Department of. Title 36 

I Reject, Modify, or Condition Permit Applications in 
the Sixmile Creek Basin, p. 1893, 2693 

I Procedures for Collecting Processing Fees for Late 
Claims, p. 764, 1326 

26.2.201 Department of State Lands Model Procedural Rule, 
p. 1777 

26.2. 628 and other rules - Repeal of Department of State Lands 
Rules - Implementing the Montana Environmental Policy 
Act, p. 2098 

26.2.628 and other rules - Repeal of Department of State 
Lands Rules - Implementing the Montana Environmental 
Policy Act, p. 1954--This Notice of Repeal was 
incorrectly published and will not be effective. 

26.2.701 and other rule - Transfer from Department of State 
Lands - Citizen Participation in Agency Decisions, 
p. 1955 

26.2. 703 and other rules - Repeal of Department of State Lands 
Rules - Citizen Participation in Agency Decisions, 
p. 2099 

26.2.703 and other rules- Repeal of Department of State Lands 
Rules - Citizen Participation in Agency Decisions. 
p. 1957--This Notice of Repeal was incorrectly 
published.and will not be effective. 
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and other rules - Transfer from Department of State 
Lands - Forestry, p. 1958 
Board Model Procedural Rule, p. 1776 
Fees for Environmental Impact Statements. p. 1891, 
2692 
and other rules - Wastewater Treatment Revolving Fund 
Act, p. 1778, 2423 

(Board of Oil and Gas Conservation) 
36.22.1242 Rate of the Privilege and License Tax on Oil and Gas 

Production, p. 566, 1055 

PUBLIC HEALTH AND HUMAN SERVICES, Department of, Title 37 

I-VIII 

I-XI 

I-XXXV 

I-XL 

11.7.103 
11.7. 510 

16.10.702A 

16.10.1501 

16.24.104 

46.10.108 

46.10.512 

46.11.112 

46.12.508 

46.12. 605 

46.12.805 

46.13.303 

Medicaid Self-Directed Personal Care Services, 
p. 1656 
and other rules - Medicaid Coverage - Reimbursement 
of Therapeutic Family Care, p. 1302, 2501 
and other rules - AFDC, Food Stamps and Medicaid 
Assistance Under the FAIM Project, p. 2591 
and other rules - Traditional JOBS Program - FAIM 
JOBS Program - FAIM Employment and Training, p. 2619 
and other rules - Children in Foster Care, p. 2462 
Goal for Reducing the Percentage of Children in 
Foster Care for Two or More Years, p. 2224 
Reduction of the Required Height of Water Risers in 
Trailer Courts, p. 2384 
and other rules Swimming Pool Licensing 
Requirements, p. 2642 
Children's Special Health Services Eligibility 
Requirements for the Children's Special Health 
Services, p. 1413, 1804 
and other rules - AFDC Monthly Reporting - Budgeting 
Methods, p. 1898, 2499 
and other rule AFDC Earned Income Disregards, 
p. 1661, 2154 
and other rules - Food Stamp Budgeting Methods -
Monthly Reporting Requirements, p. 1895, 2500 
Medicaid Reimbursement for Outpatient Hospital 
Imaging and Other Diagnostic Services, p. 1560, 1961 
Medicaid Coverage and Reimbursement of Dental 
Services, p. 1553, 1968 
and other rule - Medicaid Coverage and Reimbursement 
of Ourable Medical Equipment, p. 1563, 1970 
and other rules Low Income Energy Assistance 
Program, p. 1557, 2157 

pUBLIC SERVICE REGULATION, Department of, Title 38 

I 

I-XXIX 

Filing of Proof of Insurance by Commercial Tow Truck 
Firms, p. 892, 1422 
Affiliated Interest Reporting Requirements - Policy 
Guidelines - Minimum Rate Case Filing Standards for 
JHectric. Gall. Water and Telephone Utilities, p. 1903 
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38.5.1301 and other rules • Telephone Extended Area Service, 
p. 1017, 2038 

38.5.2202 and other rules -Pipeline Safety, Including Drug and 
Alcohol Testing, p. 1631, 2425 

REVENUE, Department of. Title 42 

I 
42.15.316 
42.15.416 
42.15.506 

42.21.106 
42.22.1311 
42.22.1311 

42.22.1311 

42.23.302 

42.31.101 
42.31.2101 
42.34.101 

Itemized Deductions for Health Insurance, p. 2100 
Extensions - Late Pay Penalty, p. 1927, 2507 
and other rules - Recycling Credit, p. 2109 
Computation of Residential Property Tax Credit for 
Elderly, p. 1925 
and other rules - Personal Property, p. 2653 
and other rule - Industrial Property, p. 2230 
Industrial Machinery Equipment Trend Factors, 
p. 1921, 2508 
Emergency - Industrial Machinery and Equipment Trend 
Factors, p. 857 
and other rule - Corporate Tax Returns - Deductions, 
p. 2226 
and other rules - Cigarette and Tobacco, p. 2114 
and other rules - Contractor Gross Receipts, p. 2103 
and other rules - Dangerous Drug Taxes, p. 2228 

SECRETARY OF STATE, Title 44 

1.2.419 

44.5.107 

Filing, Compiling, Printer Pickup and Publication of 
the Montana Administrative Register, p. 2239, 2694 

and other rules Fees 
Companies and Limited 
p. 1551, 2158 

for Limited Liability 
Liability Partnerships, 

(Commissioner of Political Practices) 
I - VI and other rule - Campaign Contribution Limitations -

Surplus Campaign Funds, p. 1298, 2048 

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46 

I 

I 

I-V 
I-IX 
I-XVI 
I-XLIV 

46.6.405 

46.10.403 
46.12.204 
46.12.503 

24-12/21/95 

and other rules - AFDC Child Care Services - At-risk 
Child Care Services, p. 831, 1153 
and other rules - Medicaid Personal Care Services, 
p. 814, 1191 
Medicaid Estate Recoveries and Liens, p. 1109 
Self-Sufficiency Trusts, p. 446, 935, 1135 
Health Maintenance Organizations, p. 895, 1974, 2155 
and other rules Developmental Disabilities 
Eligibility - Adult and Family Services Staffing, 
p. 568, 1136 
and other rulelil - Vocational Rehabilitation Financial 
Need Standardlil, p. 1024 
AFDC Assililtance Standardlil, p. 801, 1150 
Medicaid Recipient Co-payments, p. 806, 1159 
and other rulelil - Medicaid Inpatient and Outpatient 
Hospital Services, p. 779, 1162 
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46.12.520 and other rules - Medicaid Podiatry - Physician and 
Mid-Level Practitioner Services, p. 913, 1580 

46.12. 550 and other rules - Medicaid Home Health Services, 
p. 808, 1182 

46.12. 590 and other rules Medicaid Residential Treatment 
Services, p. 768, 1201 

46.12.1001 and other rules - Medicaid Transportation Services, 
p. 821, 1218 

46.12.1222 and other rules - Medicaid Nursing Facility Services, 
p. 790, 1227 

46.12.3803 Medically Needy Income Standards, p. 766, 1246 
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BOARD APPOINTEES AND VACANCIES 

Section 2-15-108, MCA, passed by the 1991 Legislature, 
directed that all appointing authorities of all appointive 
boards, commissions, committees and councils of state 
government take positive action to attain gender balance and 
proportional representation of minority residents to the 
greatest extent possible. 

One directive of 2-15-108, MCA, is that the Secretary of State 
publish monthly in the Montana Administrative Register a list 
of appointees and upcoming or current vacancies on those 
boards and councils. 

In this issue, appointments effective in November, 1995, 
appear. vacancies scheduled to appear from January 1, 1996, 
through March 31, 1996, are listed, as are current vacancies 
due to resignations or other reasons. Individuals interested 
in serving on a board should refer to the bill that created 
the board for details about the number of members to be 
appointed and necessary qualifications. 

Each month, the previous month's appointees are prinLed, and 
current and upcoming vacancies for the next three months are 
published. 

IMPORTANT 

Membership on boards and commissions changes 
constantly. The following lists are current as of 
December 8, 1995. 

For the most up-to-date information of the status of 
membership, or for more detailed information on the 
qualifications and requirements to serve on a board, 
contact the appointing authority. 

Montana Administrative Register 24·12/21/~5 
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