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The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies’ proposed new, amended or repealed ruleas; the
rationale for the change; date and address of public hearing;
and where written comments may be submitted. fThe rule section
indicates that the proposed rule action is adopted and lists any
changes made since the proposed stage. The interpretation
section contains the attorney general’s opinions and atate
declaratory rulings. Special notices and tables are inserted at
the back of each register.
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BEFORE THE DEPARTMENT OF AGRICULTURE
OF THE STATE OF MONTANA

In the matter the proposed ) NOTICE OF PROPOSED AMENDMENT
amendment of ARM 4.12.1428 )} OF ASSESSMENT FEES ON ALL
) PRODUCE

NO PUBLIC HEARING CONTEMPLATED
TO: All interested persons:

1. On January 20, 1996, the Montana Department of
Agriculture proposes to amend the above stated rule 4.12,1428.

2. The proposed amended rule will read as follows (new
material underlined, deleted material interlined)

(1) The
assessment fee on all produce except produce grown in Montana
and inspected at shipping point shall be 5+83,5¢ per each
produce unit.

AUTH: 80-3-303, MCA IMP: 80-3-314, MCA

This rule amendment reduces the assessment fee on produce
sold or distributed in the state from 5.5 cents to 3.5 cents.
This fee is paid by the produce dealer who first distributes
produce in state or a grower who retails Montana grown produce
with gross annual sales exceeding $15,000. The fee is based
upon the unit of produce sold as defined in 80-3-302(6), MCA
and established by type of produce in ARM 4.12,1429.
The department has determined that it can provide the required
services for this program based upon this proposed reduction in
revanue. Because of an increase in produce sold and a
subsequent revenue increase in FY 95 in the state, and a
planned reduction in FY 96 and 97 budgets, revenues are greater
than anticipated making a reduction in the assessment fee
appropriate. It is expected that the amount of produce sold in
FY 96 and subsequent fiscal years will remain at 3.9 million to
4.25 million units. The proposed amendment will reduce the
revenue by $97,000.

3. Interested persons may submit their written data,
views, or arguments concerning this amendment to Gary Gingery,
Administrator,, Department of Agriculture, Agricultural Sciences
Division, P.O. Box 200201, Helena, MT 59620-0201, no later
than January 18, 1996.

4. If a party who is directly affected by the proposed
amendmwent wishes to express his/her data, views, and arguments
orally or in writing at a public hearing, he/she must make written
request for a hearing and submit this reguest along with any
written comments he/she has to Gary Gingery, Administrator,
Department of Agriculture, Agricultural Sciences Division,

P.O. Box 200201, Helepa, MT 59620-0201 no later than January
18, 1996. \

MAR Notice No., 4-14-78 24-12/21/95



-2713~

5. If the department receives requests for a public
hearing on the proposed amendment from either 10% or 25,
whichever is less, of the persons who are directly affected by
the proposed action; from the Administrative Code Committee of
the legislature; from a governmental subdivision or agency; or
from an association having not fewer than 25 members who will
be directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be eight persons based on a
total of 77 produce registrants.

Ww. Raléé Peck, Director

Timothy J. M , Att nay
DEPARTMENT OF AGRICULTURE Rule Reviewer

Certified to the Secretary of State DECEMBER 6 , 1995

24-12/21/95% MAR Notice No, 4-14-78
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BEFORE THE DEPARTMENT OF AGRICULTYRE
OF THE STATE OF MONTANA

NOTICE OF PROPOSED
REPEAL AND AMENDMENT
OF RULES AND COMPLIANCE
WITH HJIR S

In the matter of the repeal of )
ARM 4,.3.401 through 4.3.406; )
ARM 4.9.513 through 4.9.536; )
ARM 4.10.703 through ARM 4.10.708; )
ARM 4.10.903; ARM 4.10.1205 )
through ARM 4.10.1207; ARM ) NO PUBLIC HEARING
4.10.1405 through ARM 4.10.1407; ) CONTEMPLATED

ARM 4.10.1701 through 4.10.1707; )

ARM 4.14.101, 4.14.201, )

4.14.202; and ARM 4.16.601and the)

Amendment of ARM 4.10.702, ARM )

4.10.1204 and ARM 4.10.,1404. )

TO: All Interested Persons:

1. On January 20, 1996, the Department of Agriculture
proposes to amend and repeal the above mentioned rules,

These rules are proposed for repeal for the
specific reasons stated below and the repeals are also intended

to reaspond to and satisfy the rule reduction directives of HJR
5, 1995 Montana Legislative session.

2. The rules to be amended appear as follows (new material
is underlined, deleted material is interlined).

4.10,702 REGISTRATION REQUIREMENTS (1) and (2) remain the

AUTH: 80-8-105 MCA IMP: 80-8-105 MCA
REASON: The reason for the amendment of 4.10.702 is to add an

adoption by reference of certain provisions in the Code of
Federal Regulations (CFR) which the department will enforce.

(1) through (6) remain_the same.

MAR Notice No. 4-14-79 24-12/21/95
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AUTH: 80-8-108 MCA IMP: 80-8-105 MCA

REASQN: ARM 4.10.1204 is amended to incorporate by reference
certain sections of the technical bulletin for the livestock
protection collar which the department will enforce.

1)
through (6) remain the same.

AUTH: 80-8-105 MCA IMP: B80-8-105 MCA
AUTH: 80-8-214 MCA
AUTH: 80-8-306 MCA

REABON: ARM 4.10.1404 is amended to incorporate by reference
certain sections of the use restriction bulletin cited above.

The rules proposed to be repealed are as follows!

(8tudent Loans) ARM 4.3.401 through 4.3.406 are found on pages
4-55 through 4-56 of the Administrative Rules of Montana.
AUTH: 80-2-106 MCA IMP: 80~2-103 MCA, 80-2-106 MCA

REABOM: Student loans have been discontinued. (Refer to ARM
4.3.407).

(Wheat & Barley Food and Fuel Grants) ARM 4.9.513 through
4.9.536 are found on pages 4-193 through 4-197.5 of the
Administrative Rules of Montana.

AUTH: 80~11-205 MCA IMP: 80-11~222 MCA

REABON: Section 80-11-222 MCA authorizing Food and Fuel grants
has been repealed. ARM 4.9.513 through 4.9.524 are exact
duplicates of ARM 4.9.525 through 4.9.536,

(Restriction of Pesticide Rules} ARM 4.10.703 through 4.10.708
are found on pages 4-243 through 4-256 of the Administrative
Rules of Montana.
AUTH: 80-8~105 MCA IMP: 80-8-105 MCA

80-8-211 MCA, 80-8-306 MCA 80-8-211 MCA, 80-8-306 MCA

24-12/21/95 MAR Notice No. 4-14-79
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REABON: The repeal of ARM 4.10.703 through 4.10.708 which were
a verbatim statement of the Code of Regulations (CFR) are
repealed as unnecessary.

(Endrin) ARM 4.10.903 is found on page 4-259 of the
Administrative Rules of Montana.
AUTH: 80-5-108 MCA IMP: 80-8-105 AND B0-8-201 MCA

i Ia that this rule which suspended and canceled the use
of Endrin became no longer necessary when the federal
registration of the compound was canceled.

(1080 Livestock Protection Collars) ARM 4.10.1205 through
4.10.1207 are found on pages 4-263.2 through 4-263.5 of the
Administrative Rules of Montana.

AUTH: 80-8-105 MCA IMP: B0-8-105 MCA

REABON: A verbatim statement of the technical bulletin are
repealed as unnecessary, )

(Rules of Registration and Use of N-44 Sodium Cyanide Capsulas
and M-44 Devices.) ARM 4.10.1405 through 4.10.1407 are found
on pages 4-271 through 4-274.1 of the Administrative Rules of
Montana.

AUTH: 80-8-105 MCA IMP: 80-8~105 MCA

REABON: A verbatim statement of the restricted use bulletin are
repealed as unnecessary.

(Rodenticide Surchargs and Grants) ARM 4.10.1701 through
4.10.1707 are found on pages 4~301 through 4-303 of the
Administrative Rules of Montana.

AUTH: 80-7-1108 MCA IMP: 80-7-1108 MCA

REASON: Statutes which these rules implemented have been
repealed.

(Montana Agricultural Loan Authority) ARM 4.14.101, ARM
4.14.201 and 4.14.202 are found on pages 4-6J5 and 4-606 of the
Administrative Rules of Montana.

AUTH: 80-12-103 MCA IMP; 2-3-103 MCA

REASON: Section 80-12-102 MCA was amended in 1991 to designate
the department as the "authority" eliminating the nine member
board. Also, since the department is the authority, the
department has already adopted the Model Procedural and Public
Participation rules.

{Agriculture Incubator Program) ARM 4.16.601 is found at page
4-735 of the Administrative Rules of Montana.
AUTH: 90-9-203 MCA IMP: 90-9-302 MCA

REABON: Section 90-9-302 MCA authorizing an agricultural y
incubator program has been repealed.

MAR Notice No. 4-14-79 24-12/21/95%
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3. Interested persons may submit their written data,
views, or arguments concerning these amendments and/or repeals
to Ralph Peck, Director, Department of Agriculture, P.O. Box
200201, Helena, MT 59620-0201, no later than January 18, 1996.

4. If a party who is directly affected by the proposed
amendments and/or repeals wishes to express his/her data,
views, and arquments orally or in writing at a public hearing,
he/she must make written request for a hearing and submit this
requast along with any written comments he/she has to Ralph
Peck, Director, Department of Agriculture, P.O. Box 200201,
Helena, MT 59620-0201 no later than January 18, 1996.

5. If the department receives requests for a public
hearing on the proposed amendments and/or repeals from either
10% or 25, whichever is less, of the persons who are directly
affected by the proposed action; from the Administrative code
Committee of the legislature; from a governmental subdivision
or agency; or from an association having not fewer than 25
members who will be directly affected, a hearing will be held .
at a later date. Notice of the hearing will be published in
the Montana Administrative Register. Ten percent of those
persons directly affected has been determined to be in excess
of 100 people based on the assumption that these rules applied
to a broad range of people in the agricultural industry which
most likely would be well over a thousand.

W. Ralph Peck, Director Timothy ézoy,(bktorney
DEPARTMENT OF AGRICULTURE Rule Reviewer

Certified to the Secretary of State this 11th day of December
1995.

24-12/21/95 MAR Notice No. 4-14-79
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE
OF THE STATE OF MONTANA

In the matter of the amendment of NOTICE OF PROPOSED

)
Rule 6.6.3802 pertaining to trust ) AMENDMENT
agreement conditions and Rule )
6.6.3803 pertaining to conditions ) NG PUBLIC HEARING
applicable to reinsurance ) CONTEMPLATED
agreements. )

TO: All Interested Persons:

1. On January 22, 1996, the State Auditor and
Commissioner of Insurance proposes to amend Rule 6.6.3802
pertaining to trust agreement conditions and Rule 6.6.3803
pertaining to conditions applicable to reinsurance agreements.

2. The proposed rule amendments are as follows (new
material is underlined; material to be deleted is interlined):

6.6.3802 RUST AGREEMENT CONDITION. (1) The trust
agreement required by 33—2-3236+45)+4e+ 33-2-1217(2), MCA, must
be entered into between the beneficiary, the grantor and a
trustee which shall be a qualified United States financial
institution as defined in 33-2-1501, MCA, and include the
following conditions:

Subsections (1) (a) through (1) (j) remain the same.

(k) The reinsurance agreement entered into in
conjunction with the trust agreement may, but need not,
contain the provisions required by 33-—2—3236{5+te}+MEA ARM
6.6.3803, s0 long as these required conditions are included in
the trust agreement.

Subsections (2) through (2) (b) remain the same.

(c) The trustee may be given authority to invest, and
accept substitutions of, any funds in the account, provided
that no investment or substitution may be made without prior
approval of the beneficiary, unless the trust agreement
specifies categories of investments acceptable to the
beneficiary and authorizes the trustees to invest funds and Lo
accept substitution which the trustee determines are at least
equal in market value to the asgsets withdrawn and that are
consistent with the restrictions in ARM 6=

6.6.3803(1) (b} of this subchapter.

Subsections (2) (d) through (2) (e) remain the same.

AUTH: 33-1-313 and 33-2-1517, MCA
IMP: 33-2-1216 and 33-2-1517, MCA

6€.6,3803 CONDITIONS APPLICABLE TQ REINSURANCE AGREEMENTS

{1) Reinsurance agreements entered into in conjunction
with trust agreements under these rules must may include the
following:

MAR Notice No. 6-68 24-12/21/95
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Subsections (1) (a) through (2)(c) remain the same.

AUTH: 33-1-313, 33-2-533, and 33-2-1517, MCA
IMP: 33-2-1216 and 33-2-1517, MCA

3. Rule 6.6.3802 is being amended to correct erroneous
citations. Rule 6.6.3803 is being amended because "must" was
incorrectly copied instead of "may" from the model regulation.

4. Interested parties may submit their data, views or
arguments concerning the proposed amendment in writing to
Heather Cafferty, Montana Insurance Departwment, P.0O. Box 4009,
Helena, Mcontana 59604, and must be received no later than
January 18, 1996.

5. I1f a person who is directly affected by the proposed
amendment wishes to express his data, views and arguments
orally or in writing at a public hearing, he must make a
written request for a hearing and submit this regquest along
with any written comments he has to Heather Cafferty, Montana
Ingurance Department, P.O. Box 400%, Helena, Montana 59%604. A
written request for hearing must be received no later than
January 18, 1996.

6. 1If the agency receives requests for a public hearing
on the proposed amendment from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
action; from the administrative code committee of the
legislature; from a governmental subdivision or agency; or
from an association having not less than 25 members who will
be directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons
directly affected has been determined to be 30 persons based
on the 300 persons who have indicated interest in the ruleg of
this agency and who the agency has determined could be
directly affected by these rules.

State Aud
ner of T ce

Deputy Insurance Commissioner

/@WL\

Elj#abeth A. O'Halioran
Rules Reviewer

Certified to the Secretary of State this 11th day of December,
1995.

24-12/21/95 MAR Notice No. 6-68
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE
OF THE STATE OF MONTANA

NOTICE OF PROPOSED
REPEAL

In the matter of the repeal of
Title 6, Chapter 6, Sub-Chapter 20
pertaining to unfair trade
practices on cancellations,
non-renewals, or premium increases
of casualty or property insurance.

NO PUBLIC HEARING
CONTEMPLATED

TO: All Interested Persons:

1. On January 22, 1996, the State Auditor and
Commissioner of Insurance proposes to repeal Title 6, Chapter 6,
Sub-Chapter 20 pertaining to unfair trade practices on
cancellations, non-renewals, or premium increases of casualty or
property insurance.

2. The rules proposed for repeal are ARM §.6.20Ql PURPOSE
AND APPLICABILITY; 6.6.2002 DEFINITIONS; £.6.2003 MID-TERM
CANCELLATION;
EATE INCREASES; 6.6.2005 NON-RENEWAL; and
ALTERED TERMS. and are located on pages 6-213 through 6-215.1 of
the Administrative Rules of Montana. These rules are being
repealed because they are duplicative of subsequently enacted
legislation, 33-15-1101 through 33-15-1106, MCA. The
authorizing and implemented statutes are as follows:

AUTH: 33-1-313, MCA
IMP: 2-4-305 and 2-4-314, MCA

3, Interested parties may submit their data, views or
arguments concerning the proposed repeal in writing to Heather
Cafferty, Montana Insurance Department, P.O. Box 4009, Helena,
Montana 59604, and must be received no later than January 18,
1996.

4, If a person who is directly affected by the proposed
repeal wishes to express his data, views and arguments orally or
in writing at a public hearing, he must make a written request
for a hearing and submit this request along with any written
comments he has to Heather Cafferty, Montana Insurance
Department, P.0. Box 4009, Helena, Montana 59604. A written
request for hearing must be received no later than January 18,
1996.

MAR Notice No. 6-69 24-12/21/95
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5. If the agency receives requests for a public hearing on
the proposed repeal from either 10% or 25, whichever is less, of
the persons who are directly affected by the proposed action;
from the administrative code committee of the legislature; from
a governmental subdivision or agency; or from an association
having not less than 25 members who will be directly affected, a
hearing will be held at a later date. Notice of the hearing will
be published in the Montana Administrative Register. Ten
percent of those persons directly affected has been determined
to be 30 persons based on the 300 persons who have indicated
interest in the rules of this agency and who the agency has
determined could be directly affected by these rules.

State ditgr
er of Ansu ce

Deputy Insurance Commissioner

Ao A U

El¥rabeth A. O'Halloran
Rules Reviewer

Certified to the Secretary of State this 1l1lth day of December,
1995.

24-12/21/95 MAR Notice No. 6-69
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE
OF THE STATE OF MONTANA

NOTICE OF PROPOSED
AMENDMENT

In the matter of the amendment of )

Rule 6.6.1506 pertaining to )

premium deferral and cash )
) NO PUBLIC HEARING
) CONTEMPLATED

discounts.

TO: All Interested Persons:

1. On January 22, 1996, the State Auditor and Commissioner
of Insurance proposes to amend Rule 6.6.1506 pertaining to
premium deferral and cash discounts.

2. The proposed rule amendments are as follows (new
material is underlined):

£.6.1506 PREMIUM DEFERRAL AND CASH DISCOUNTS

(1) Discount based on the time or date of premium payment
shall be permitted. Cash discounts based on full payment
premium will be permitted, with a maximum discount not to exceed
6% of the premium. The premium payment must pe paid in full by
the insured and accompany the application. The discount
percentage amount must be shown on the declarations page of the
policy. Insurers must include supporting data with filings that
justify the discount.

Subsections (2) and (3) remain the same.

AUTH: 33-16-202, MCA
IMP: 33-16-201, MCA

3. Rule 6.6.1506 is being amended to discourage insurance
producers from submitting hail insurance premiums from their own
accounts and misrepresenting to the insuring company that the
customer paid the premium when in fact that did not oceur. This
practice has acted as a rebate to the hail insurance customers
as it allows an unauthorized sale discount in the premium. In
addition, the improper use of the cash discount allowance
presents an unfair competition situation for producers who abide
with the intent of the cash discount rule.

4, Interested parties may submit their data, views or
arguments concerning the proposed amendment in writing to
Heather Cafferty, Montana Insurance Department, P.0. Box 4009,
Helena, Montana 59604, and must be received no later than
January 18, 1996.

MAR Notice No. 6-70 24-12/21/795
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5. 1If a person who is directly affected by the proposed
amendment wishes to express his data, views and arguments orally
or in writing at a public hearing, he must make a written
request for a hearing and submit this request along with any
written comments he has to Heather Cafferty, Montana Insurance
Department, P.0O. Box 4009, Helena, Montana 59604. A written
request for hearing must be received no later than January 18,
1996.

6. 1If the agency receives requests for a public hearing on
the proposed amendment from either 10% or 25, whichever is less,
of the persons who are directly affected by the proposed action;
from the administrative code committee of the legislature; from
a governmental subdivision or agency; or from an association
having not less than 25 members who will be directly affected, a
hearing will be held at a later date. Notice of the hearing will
be published in the Montana Administrative Register. Ten
percent. of those persons directly affected has been determined
to be 30 persons based on the 300 persons who have indicated
interest in the rules of this agency and who the agency has
determined could be directly affected by these rules.

State A or
r of 3

MARK O KEEF ;

puty Insurance Commissioner

Shesh e A UL —

‘Eli#4beth A. O'Halloran
Rules Reviewer

Certified to the Secretary of State this l1lth day of December,
1995.
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF SECURITIES
OF THE STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF PUBLIC
Rules 6.10.102, 6.10.120 and ) HEARING ON PROPOSED
6.10.121 and the repeal of Rules ) AMENDMENT AND REPEAL
6.10.104A, 6.10.124, 6.10.128 )

and 6.10.129 pertaining to )

securities regulation. )

TO: All Interested Persons:

1. On January 22, 1996, at 9:00 a.m., a public hearing
will be held in the conference room of the State Auditor’'s
Office, Room 270, Mitchell Building, 126 North Sanders,
Helena, Montana, to consider the amendment of rules 6.10.102,
6.10.120 and 6.10.121 and the repeal of rules 6.10.104A,
6.10.124, 6.10.128 and 6.10.129 pertaining to securities
regulation.

2., The proposed rule amendments are as follows (new
material is underlined; material to be deleted is interlined):

6.10.102 DEFINITIQNS As used in this sub-chapter,

unless the context indicates otherwise:

Subgections (1) through (6) remain the same.

{7 "Promot.ional or developmental stage" means _a
corpoyation which has no public market for its shares and has
no sigpnificant earnings withjin the past 5 vears (or ghorter
period of its existence) .

+#)>-(8) Text remains the same.

48)-(9) Text remains the same.

(10} "significapnt earnings® exist if the corporation’s
earnin record over the last 5 year r_shorter period of

its existence) demonstyates that for guch period the

corporatjon’s pet earnings per share is 30% of the public

offering price per share (as adjusted for stock splits and

stock dividends) or the corporation has earnings per share of

5% or more of the public offering price per share for each of

any 2 gonsecutive years.
+9)-(11) Text remains the same.

AUTH : 30-10-107, MCA
IMP;: 30-10-104, 30-10-107 and 30-10-206, MCA

REASON: This rule is being amended to include subsections (1)

and (2) from rule 6.10.104A pertaining to the definition of
promotional or developmental stage.
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L,10.120  MONTANA LIMITED OFFERING EXEMPTION

Subsection (1) remains the same.

{2) Each person who offers or sells securities in this
state to nonaccredited and/or accredited investors, as defined
in Securities Act of 1933, Regulation D, Rule 230.501(a) (5)
through 230, 501(a)(7), shall be registered in accordance with

(3) An exemption under thlB rule is not avallable for
the securities of an issuer if any of the parties described in
Securities Act of 1933, Regulation A,

- - - Rule 23 26
Subsections (3)(a) through (9) remaln the same.

4344} (10) Text remains the same.

+3+24(11) Text remains the same.

4333(12) An issuer using the Montana Limited Offering
Exemption shall file such other information as the
commissioner may reguire.

AUTH: 30-10-105 and 30-10-107, MCA
IMP: 30-10-105, MCA

REASON: Subsection (2) is being amended because the Central
Registration Depository (CRD) which enables the issuer to
verify electronically in which states a broker-dealer is
registered to sell, reduces the burden of verification on the
issuer. Subsection (3) is being amended because the Code of
Federal Regulations (CFR) has been revised and the Montana
Limited Offering Exemption (MLOE) citation should be changed
to reflect the revision. Subsection (10) is being deleted
because it is duplicative of ARM 6.10.121(1), and subsection
(14) is being deleted because it is redundant, relative to the
title of the section.

6.10.121 REGISTRATION AND EXAMINATION--SECURITIES
SALESMEN, INVESTMENT ADVISER REPRESENTATIVES, BROKER-DEALERS,

AND INVESTMENT ADVISERS

Subsections (1) through (6) remain the same.
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+8+(7) Text remains the same.

AUTH: 30-10-107, MCA
IMP: 30-10-201, MCA

REASON: Subsection (7) is being deleted because the
investment advisor exclusion was eliminated as of October 1,
1993.

3. The rules proposed for repeal are as follows:

Rule 6.10.104A is on page 6-2017 of the Administrative
Rules of Montana.

AUTH: 30-10-107, MCA IMP: 30-10-206, MCA

Rule €.10.124 is on pages 6-2027 through 6-2031 of the
Administrative Rules of Montana.

AUTH: 30-10-105 and 30-10-107, MCA
IMP: 30-10-105, MCA

Rule 6.10.128 is on page 6-2037 of the Administrative
Rules of Montana.

AUTH: 30-10-107, MCA IMP: 30-10-105, MCA

Rule 6.10.129 is on page 6-2037 of the Administrative
Rules of Montana.

AUTH: 30-10-107 IMP: 30-10-105, MCA

REASON: Rule 6,10.104A is being repealed because the content
of this rule is being added to rule 6.10.102 as subsections
(7) and (10). Rule 6.10.124 is being repealed because the
Montana Investment Capital Exemption has not been used in 2
years, and the second tier limited offering exemption and
Small Corporate Registration offer an issuer a better avenue
of raising equity capital.
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Rules 6.10.128 and 6.10.129 are being repealed because the
language contained in these sections is redundant and
unnecessary.

4. Interested parties may submit their data, views or
arguments concerning the proposed amendments and repeals in
writing to Heather Cafferty, Montana Securities Department,
P.0O. Box 4009, Helena, Montana 59604, and must be received no
later than January 18, 1996,

5. The State Auditor’s Office will make reasonable
accommodations for persons with disabilities who wish to
participate in this public¢ hearing. If you request an
accommodation, contact the Department by no later than 5:00
p.m., on January 18, 1996, to advise us as to the nature of
the accommodation needed. Please contact Heather Cafferty,
Montana Securities Department, P.O. Box 4009, Helena, Montana
59604 .

6. Heather Cafferty has been designated to preside over
and conduct the hearing.

MARK O'KEEFE, State Auditor
and Commissioner of Securities

By ;t) é%jégjgg% 42& 4¢2fﬁ
G. Russell Harper

Deputy State Auditor

o s A TN

El ¥Zabeth A. O’'Halloran
Rules Reviewer

Certified to the Secretary of State this 1ith day of December,
1995.
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BEFORE THE CLASSIFICATION REVIEW COMMITTEE
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF PROPOSED
of rule 6.6.8301, concerning ) AMENDMENT OF RULE
updating references to the NCCI ) 6.6.8301
Basic¢ Manual for Workers’ )

)

)

Compensation and Employers’ NO PUBLIC HEARING

Liability Insurance, 1996 ed. CONTEMPLATED
TO: All Interested Persons.
1. The Montana Classification Review Committee proposes

to amend rule 6.6.8301 updating references to the NCCI Basic
Manual for Workers’ Compensation and Employers’ Liability,
1996 edition on January 25, 1996.

2. The rule, as proposed to be amended, appears as
follows (new material is underlined; material to be delered is
interlined):

6.6.8301 STABLISHMENT OF CLASSIFICATION FOR
COMPENSATION PLAN NO, 2 (1) The committee hereby adopts and
incorporates by reference the NCCI Basic Manual for Workers’
Compensation and Employers Liability Insurance, 1996 ed., as
supplemented through January 25, 1996, which establishes
classifications with respect to employers electing to be bound
by compensation plan No. 2 as provided in Title 39, chapter
71, part 22, Montana Code Annotated. A copy of the Basic
Manual for Workers Compensation and Employers Liability
Insurance is available for public inspection at the Qffice of
the Commissioner of Insurance, Room 270, Sam W. Mitchell
Building, 126 North Sanders, P.0. Box 4009, Helena, MT 59620
4009, Copies of the Basic Manual for Workers Compensation
and Employers Liability Insurance way be obtained by writing
to the Montana Classification Review Committee in care of the
National Council on Compensation Insurance, Inc., #53&-f—

220 West Jefferson

Hampden—Ave——Suite—68F—benver,—€0—862317
Avenue, Suite 310, Lakewood, Colorado B0235. Persons
obtaining a copy of the Basic Manual for Workers Compensation

and Employers Liability Insurance must pay the committee’s
cost of providing such copies.
(2) Remains the same.

AUTH : 33-16-1012, MCA
IMP: 33-16-1012, 2-4-103, MCA
3. The proposed amendments are necessary in order Lo

update references to the NCCI Basic Manual for Workers’
Compensation and Employers’ Liability. Changes to the NCCI
Basic Manual for Workers' Compensation and Employers Liability
affect classifications for those employers listed below: |
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Volunteer Firefighters

Purpose: To update the Basic Manual to reflect the change in
the Montana statutes for the determination of wages to be used
in the calculation of premium for volunteer firefighter
organizations funded by a county, rural fire district or a
fire service area.

Corporate Officers and Managers of Manager-Managed Limited
Liability Companies (LLC)

Purpose: To update the Basic Manual to reflect the change in
the Montana statutes for the provision of coverage to
corporate officers and managers of LLC’s as a result of the
passage of HB 200, 1995 Legislature,

Reviged Replacement Classifications for Code 9529 - Scaffolds
or Sidewalk Bridges--Installation

Purpose: To establish Montana State Special Codes 5040 -
"Crane, Distributing Tower, Elevator and Hoist Erection--
Construction type for Others" and 5403 - "Scaffold Erection--
All types - For Others."

4. Interested persons may submit their data, views, or
arguments concerning the proposed amendment in writing to:

Robert Carlson, Chairperson

Montana Classification Review Committee

¢/o National Council on Compensation Insurance, Inc.
7220 West Jefferson Avenue, Suite 310

Lakewood, Colorado 80235

Telephone: 303-969-9456 Fax: 303-969-9423

Comments must be received no later than January 25, 1996,

5. If a person who is directly affected by the proposed
amendment wishes to express his data, views and arquments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to Robert Carlson, Chairperson,
Montana Classification Review Committee, ¢/o National Council
on Compensation Insurance, Inc., 7220 West Jefferson Avenue,
Suite 310, Lakewood, Colorado 80235, no later than January 18,
1996.
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6. If the classification review committee of the state
of Montana receives requests for a public hearing on the
proposed amendments from either 10% or 25, whichever is less,
of the persons who are directly affected by the proposed
amendment; from the administrative code committee of the
legislature, from a governmental agency or subdivision or from
an association having no less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. For each category of classification
affected, 10% of the persons directly affected has been
determined to be as follows: 10 for the classification
involving volunteer firefighters based on 104 persons in the
state the classifications of which are affected by the
proposed amendment; 6 for managed limited liability
companies, based on 66 in the state the classifications of
which are affected by the proposed amendment; 9 for the
classification involving scaffolding construction based on 8%
persons in the state the classifications of which are affected
by the proposed amendment.

ROBERT CARLSON, CHAIRPERSON
CLASSIFICATION AND REVIEW COMMITTEE

By:

El#abeth A. C’'Halloran
For Gary Spaeth
Rules Reviewer
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BEFORE THE FISH, WILDLIFE AND PARKS COMMISSION and
THE DEPARTMENT OF FISH, WILDLIFE AND PARKS
OF THE STATE OF MONTANA

In the matter of the repeal of ) NOTICE OF PUBLIC
ARM 12.9.208 relating to the ) HEARING

abandonment of the Skalkaho )
Game Preserve. )

To: All Interested Persons,

1. On January 11, 1996, at 7:00 p.m. a public hearing will
be held at the Granite County Museum and Cultural Center, 135
South Sansome, Philipsburg, Montana, to consider the proposed
abandonment of the Skalkaho Game Preserve by repealing ARM
12.9.208.

2. Rule 12.9.208, the rule proposed to be repealed, ie on
page 12-614 of the Adminietrative Rules of Montana.

AUTH: 87-1-301, B7-5-402, MCA IMP: 87-1-305, 87-5-402, MCA

3, The repeal of ARM 12.9,208 is neceasary due to the
following reasons: Chronic elk depredation problems on adjacent
private lands have occurred as a result of no elk harvest
allowad in the preserve and very 1limited harvest on the
Bitterroot 8Stock Farm. This has cost the department and
landowners thousands of dollars for elk herding and in crop
losses. Opening the preserve to hunting will help resolve these
problems, particularly since the owners of the Stock Farm are
beginning to allow controlled hunting. The management of the
elk population would be improved by obtaining a more atable
harvest and better distribution of the harveat, especially with
the outlook of improved hunter accesa on the Bitterroot Stock
Farm. If the preserve remains closed, elk will continue to move
to and remain within the preserve during the hunting season,
resulting in inadequate levels of harvest during most years.

Additional hunting opportunities will be provided for both
archery and rifle hunters on 22,000 acres in an area where
hunting has been limited to a emall etrip of U.S. Forest Service
land between the preserve and Stock Farm. Opening the preserve
would result in more quality hunting conditions, as hunters will
not be concentrated into such a small area.

In addition to elk hunting, hunters will benefit from the
opportunity to hunt other game animals and game bird species in
the preserve guch as moose, mule deer, black bear, and mountain
grouse. There are no sensitive apecies within the Skalkaho
Preserve that would he impacted by hunting.

Portions of the preserve boundary are poorly signed, making
it difficult for sportsmen to determine which side of the
preserve they are on. Opening the preserve to hunting will
eliminate this problem.
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4. Interested persone may present their data, views or
arguments concerning the proposed repeal either orally at the
hearing or in writing. Written data, views or arguments may be
submitted to John Firebaugh, Department of Fish, Wildlife &
Parks, 3201 Spurgin Drive, Missoula, Montana 59801, and must be
received no later than January 22, 1996.

5. John Firebaugh, or another designated department
official, will preside over and conduct the hearing.

RULE REVIEWER DEPT. OF FISH, WILDPLIFE AND PARKS
,/EZ%i/tZ? CZZ;LQ ;:;; : OAA~
Robert N. Lane Patrick Grah, irector of tha

Department of h, Wildlife and
Parks, and Secretary of Fish,
Wildlife and Parks Commission

Certified to the Secretary of State on December 11, 1995.
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BEFORE THE DEPARTMENT OF TRANSPORTATION
OF THE STATE OF MONTANA

NOTICE OF PUBLIC
HEARING

In the matter of the adoption of )
a new rule establishing refund )
percentages for PTO or auxiliary )
engines, amendment of rules )
18.9.101 through 18.9.106, )
18.9.108 through 18.9.111, }
18.9.116 through 18.9.118, )
18.9.201 through 18.9.205, )
18.9.301 through 18.9.303, )
18.9.311, 18.9.312, 18.9.321 )
regarding motor fuels and the )
repeal of rules 18.%.304 and )
18.9.305 )

TO: All Interested Persons.

1. On January 26, 1996, at 10 a.m., a public hearing will
be held in the auditorium of the Department of Transportation
building at Helena, Montana, to consider the adoption of new
rule I, the amendment of rules 18.9.101 through 18.9.106, 18.9.108 - 18,9.111,
18.9.116 through 18.9.118, 18.9,201 through 18.9.205, 18.9.301
through 18.9.303, 18.9.311, 18.9.312, 18.9,321 and the repeal of
rules 18.9.304 and 18.9.305.

2. The proposed new rule provides as follows:
RULE I REFUND PERCENTAGES FQR PTO OR AUXILIARY ENGINES

(1} A claimant who purchases and uses any gasoline or
gpecial fuel on which the Montana gasoline or special fuel
license tax has been paid for the operation of a power-take off
unit (PTO), or auxiliary engines fueled from the same supply
tank as the highway vehicle, may obtain a refund of the license
tax. The claimant must maintain the following records:

(a) The original sales receipts must have a preprinted
number, the dealer’s name and address, date, number of gallons,
type of fuel, price per gallon, the vehicle in which the fuel
was placed, the purchaser’s name and address, and one of the
following:

(i} dollar amount of taxs

(ii) rate of tax;

(iii) a statement that Montana tax is included in the
price;

(b) If bulk fuel is purchased, the customer must keep
dispersal records that indicate the date of disbursement, number
of gallons withdrawn and the vehicle in which the fuel was
delivered.

(2) The following percentages are allowed for the refund
of gasoline or special fuel used in operating a PTO or auxiliary
engines when the above records are maintained. The amounts are
specified as a percentage of the total taxable fuel used by the
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vehicle. All requests for refund must have attached an original
sales receipt, bulk fuel invoice or a signed dealer affidavit.
Work performed in accordance with 15-70-321, MCA, is not
eligible for a refund. The percentages are:

Cement mixing/concrete pumping trucks i 30%
Sanitation/garbage trucks/septic pumpers 30%
Sewer cleaning/jet vactor 30%
Super suckers 30%
Fire trucks 30%
Mobile cranes 30%
Line truck with digger/aerial lift 25%
Refrigeration trucks 25%
Sweeper trucks (must be motor vehicle) 25%
Self loaders/boom truck (i.e., logging trucks) 20%
Truck with hydrauwlic winch 20%
Wrecker 20%
Semi-wrecker 20%
Service truck with jack hammer/drill/crane 20%
0il and water well service trucks 20%
Bulk feed truck 20%
Dump trailer trucks 20%
Dump trucks 20%
Hot asphalt distribution truck 20%
Leaf truck 20%
Pneumatic tank truck 20%
Salt spreader on dump truck 20%
Seeder truck 20%
Snow plow 20%
Spray truck 20%
Tank transport 20%
Tank trucks 20%
Car carrier with hydraulic winch 10%
Carpet cleaning van 10%
All others, including auxiliary engines 7.5%

under 15 horsepower
AUTH: Sec. 15-70-104 MCA; IMP: Sec. 15-70-222 and 15-70-361

MCA
3. The rules proposed to be amended provide as follows:

18.9.101 DETERM TION OF WHEN GASOLINE PECIAL FUEL OR
AVIATION FUEL DISTRIBUTED (1) When gasoline, special fuel,
inetluding aviation gaseline; fuel is withdrawn from a reflnery
or pipeline terminal in this state, the gasoline, special fuel
or aviation fuel shall be deemed to be distributed by the
distributor who is the owner of the gasoline,_ specjial fuel, or
aviation fuel iwwmediately prior to the time of withdrawal,

unless: -
(a) the gasoline, special fuel, or aviation fuel is

withdrawn for shipment or delivery to a licensed distributor, lq

which case it shall be deemed distributed by the sh1pp ng _or
delijvering distributor ee—whem—eh*pped—e*—de}tvefed;
{(b) the gasoline,_ _special fuel, aviation fue is
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withdrawn for shipment or delivery to a person not licensed as
a distributor for the account of a licensed distributor, in
which case it shall be deemed distributed by the distributor for
whose account the shipment or delivery 15 made,

(2) 13_ 6gasoline, gpe¢ial._ fuel, ineluding aviation
gaseline; gl imported into this state (other than thak
gasoline, special fuel, or aviation fuel placed in storage at
refineries or pipeline terminals) shall be deemed to be
distributed after it has arrived in and is brought to rest in
thig state by the person who is the owner of the gasoline,

special fuel, or gvxa;;gg fuel at the time the gasoline, gpecial
fuel, or aviation fuel is unloaded. However, if suek the owner
is not licensed as a Montana distributor and if suek the

gasoline cial L r aviati was shipped or
delivered into this state by a person who is licensed as a
distributor, then the gasoline, sgpecial fuel, or aviation fuel

shall be deemed to be distributed by eueh the licensed
distributor.

(3) Deliveries of gasoline, special fuel, or aviatjon fuel
to a distributor’'s own service station(g) or to any aviation
dealer's storage tank(s) shall be treated as being sold and
shall be deemed to be distributed.

AUTH: Sec. 15-70-104 MCA; 1IMP: Sec. 15-70-201, 15-70-204, 15-
70-301, and 15-70-321 MCA

18.9.102 DISTRIBUTOR'S BOND (1)} Gasoline, gpecial fuel,
or aviation fuel distributors must furnish the department of
transportation a corporate surety bond executed by the distribu-
tor as principal with a corporate surety authorized to transact
business in this state or other collateral security or indemni-

ty. The total amount of bond or collateral security or
indemnity shall must be equivalent to at least the wmonthly
avera of t evious 1 ar_year 1 nths da
of r not e _than twice the distributor’s estimated
monthly gasollne, special fuel, or aviatjion fuel tax, unless the
dlstrlbuggg gefuseg ;g agpm;; regu;;gd ﬁ;nggg gl g;g;gmg ;g —bub
Thg gegartment w;ll
blish t bond amo on_a dis r' wi han
mont rior hj X
(2) The department may requ1re a distributor to post _an
additional bond not to exceed twige the distributor’s esgtimated
mont asoli special fue r aviati uel t who has in

the previous 12 month period:
(a) been delinquent for more than 10 days for more than
one reporting period or

(b) has glven the State a non- suff1c1ent fund check——ea

{(¢) whose filing wag returned for inadequate postage more
than twice; or

d th artment’s review indic 8 that t required
digtributor's rdas are ina a
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(3) Upon written application by a distributor and the
showing of good cause, the department may, at its discretion,
accept a bond, e® collateral security, or indemnity in an amount
less than twice the distributor’s estimated monthly gasoline,
special fue)l, or aviation fuel tax if the distributor reports
and pays its tax more frequently than wmonthly. For example, if
the distributor pays his tax weekly, his bond would be &wiee the
eptimated weekly tax payment. In no instance will the amount of
the bond be }ess more than twice the distributor’s estimated tax
payment, _u 8 di ibutor refus to submit the require
fi i .

AUTH: Sec. 15-70-104 MCA; IMP: Sec. 15-70-202 and 15-70-341 MCA

18. DISTRIBUTOR'S STA ENT. (1) Every distributor
shald: mu ; file a monthly Dlstrlbutor's Gaseline License Tax
Report, PermME—33d on a rm furnished by the department within
the time prescribed by 15-70-205, MCA. Supporting detail
schedules —+—2—3+—4+—b—6——6Ar—and—68 on forms furnished by

hg depaztmgg; are—eo must accompany Ferm-ME-32 the distribu-

cenge tax t, tegether with all letters of explana-

tlon of credit deduction and the remittanee payment te—eever-the
ameunt of the license tax due.

(2) 4 re t of ansportation will accept Mmachine

tabulated data wildl—beaceepted in lieu of the schedules; %
i that

{a} _if the data is in the same format as shewn on the
required schedules; or

{b} Fany-eotherformat—in—tepe—used; the distributor
muet—malkke—hiH requests in writing &e—the—department—eof
erangportatien—with and submits a copy of the format to be used
before—authorisation—wiltl be granted.

lterpative format

m = oV artment DrlOI to usaqe
3) Elect ic filing is epted 1j the schedules
proyided;
he di ibutor re tg in writin nd bmitg a_cg
of the format g pg used, The format must be approved by the

nt
AUTH: Sec. 15-70- 104 and 15 70-115 MCA; IMP: Sec. 15-70-112, 15-
70-113, 15-70-114, 15-70-115, and 15-70-205 MCA.

18.9.104 DISTRIBUTQR’S RECORDS (1) Every distributor
importing, ma ggg cturing, refipning, dealing in, transpoyting, or

stgr;ng fu gl ;g this gtate shaitd must maintain and keep records,
receipt vojces, inc udln electro 1c format data,. and other
rtinent pa artment wire ve distributor

mugt provide for a perlod of 3 years the following:

++-{a) stock summary showing the monthly totals for the
gallons of all gasoline, gpecial fuel, or aviation fuel handled
within this state with an analysis as to inventories, receipts,
sales, use, transfers, and shipments; and

42+{b) receipt journals, refinery production journals,
sales journals, and copies of all invoices, bills of ladings, of
other documents of supporting information.

(2} Every refinery and terminal in the gtate must submit
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to the me c f ea il
manifest i e i f wi wal. The departm ma
waive the hard copy in ljeu of electronic filing format.

AUTH: Sec. 15-70-104 and 15-70-115, MCA; 1IMP: Sec. 15-70-112,
15-70-113, 15-70-114, 15-70-115, 15-70-206, and 15-70-345, MCA.

18.9.105 DISTRIBUTOR'S INVQICE (1) Except as provided in

subsection (2}, any distributor who sells and delivers gasoline,
special fuel, or aviation fuel in this state must issue an
original invoice at the time of delivery to the purchaser. Each
invoice se—ippued—shall must contain the following:

(a) a preprinted consecutive serial number, except when
invoices are automatically assigned a consecutive serial number
by a computer or similar machine when issued;

(b) through (e) will remain the same.

(f) gallons invoiced--those common terms used or known to
meagure gasoline, special fuel, or aviation fuel such as
temperature corrected at 60 degrees (net), and gross ({cubical,
volumetric, and shell);

(g) through (i) will remain the same.

(i) to establish that the tax has been charged, at least
one of the following:

(i) the U.S. dollar amount of tax;

(ii) the rate of tax; or

(iii) a statement that the Montana tax is included in the
prices—and_

(2) For direct shipments whieh—are accounted for on the
monthly distributor’s statement to the department of transporta-
tion, the original invoice may be issued to the purchaser at the
time of billing.

AUTH: Sec. 15-70-104 MCA; IMP: Sec. 15-70-206, 15-70-207,15-70~
345, and 15-70-348 MCA

8.9.106 I E RO (1) When an original invoice is
issued in error, it must be canceled by a credit invoice and
crogs-referenced to all copies of the invoice covering the
corrected transaction being—eorreeted. If a second invoice is
igssued, it shall mugt show the date and serial number of the
original invoice and that the second invoice is in replacement
thereof the first invoice.

AUTH: Sec. 15-70-104 MCA; IMP: Sec. 15-70-207 and 15-70-348
MCA.

18.9.190 WHOLESALE DISTRIB (1) As used in 35~ PG
20346 )+e)—MEA—and these rules, the term "wholesale distribu-

tor" and “"wholesale distribution" includes any person who:

(a) purchases gasoline, special fuel, or aviation fuel and
subsequently sells and delivers the gasoline, gpecial fuel,
aviation fuel to retailers in bulk quantities in this state,

(b} elects to become licensed under 15-70- 201+6++e+ MCA,
to assume the Montana state gasoline 1 1 Vi
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fyel tax liability and the other obligations of a "distributor"
pursuant to Title 15, chapter 70, parts 2_apnd 3, MCA, and these
rules, and

(c) remains the same.

(2) remains the same.

{3) The term “wholesale distribution" does not include a
parent corporation or company that sells gasoline, special fuel
or aviation fuel only to its wholly owned subsidiary service
stations.

AUTH: Sec. 15-70-104 MCA; IMP: Sec. 15-70-201 and 15-70-301 MCA

18.9.109 WHOLESALE DISTRIBUTOR' OBLIGATIONS (1) A
wholesale distributor skald must comply with all the laws,
rules, and other obligations which are imposed on a "“distribu-
tor" of gasoline, gpecial fuel, or gviation fuel.

AUTH: Sec. 15-70-104 MCA; IMP: Sec. 15-70-201 and 15-70-341 MCA

211 WHOLESALE D RIBUTOR’S NUAL LICENSE, LICENSE
FEES D_LICENSE EWA (1) The wholesale distributor’s
annual license provided for in 15-70-20242}, MCA, shall-xrun is
effective from January 1 until December 31 of each year. All
licenses will expire on December 31 of the licensed year.

(2) All licensees shall must pay a fee of 5200 for each
license regardless of the length of time the license is in
effect.

(3) The application, bond, and fee for each license
renewal shaltl-be 18 due on or before the 15th of December of the
year preceding &he licensed year.

AUTH: Sec. 15-70-104 MCA; IMP: Sec., 15-70-201, 15-70-202, 15-70-
301, and 15-70-341 MCA.

18.9.311 GASOHOL, LENDERS (1) Pursuant to 15-70-
20146}4e), MCA, a person who blends alcohol with gascline to
produce gasohol is a “"distributor" if no tax has been paid on
the alcohol or gasoline whieh—is8 blended to produce gasohol. BAs
a distributor, the gasohol blender is responsible for paying the
tax on all the alcohol and gasoline which has not been taxed and
which is used to produce gasohol. If the person qualifies as a
distributor solely on the basis of blending alcohol and
gasoline, the person is a distributor only with respect to the
alcohol and gasoline used to produce gaschol.

(2) The blending of alcohol with gasoline to produce
gaschol does not make the gasohol blender a distributor for the
purpose of the payment of the tax whieh—is due on gasoline whieh
48 not blended with alcohol to produce gasohol. 1If the gasohol
blender receives gasoline upon which no tax has been paid and
whieh-ie not used to produce gasohol, the blender must qualify
as and meet all the requirements to be either a distributor
under 15-70-2014&}4ta——or—d), MCAR, or a "wholesale
distributor" under 15-70-20146++te}, MCA, and pay the tax.
Sectionsg 15-70-2014&Htal—Ho—fe)—and—{é)+ and 15-70-301, MCA
are the requirements for being a distributor or wholesal
distributor on a basis other than being a gasohol blender. Only
if the gaschol blender qualifies under these other requirements
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can that blender purchase gasoline without tax for resale as
gasoline.

(3} remains the same.
AUTH: Sec. 15-70-104 MCA; IMP: Sec. 15-70-201, 15-70-204 and
15-70-301 MCA

. INCID Q T. (1) The
1nc1dence of the gasetrime distributor’s license tax is on the
distributor and not on the user. Gameline Fuel is not exempt
from taxation because the ultimate user or consumer is an agency
of the United States government, including the United States
armed forces, Montana, or other states, counties, incorporated
cities and towns, and school districts of this state, or any
other tax—exempe entity, group, or individual.

AUTH: Sec. 15-70-104 MCA; IMP: Sec. 15-70-202 and 15-70-341
MCA.

18.9.117 ISTRIB! R SUPPORT ENTATIO B

DE, EDI (1) A e%a&m~fe§ credit g¢laim for taxes paid on
accounts for which the distributor received no compensgation must
ke accompanyied-by documents or copies of documents showing that
the accounts were worthless and claimed as bad debts on the
distributor’s federal income tax return. Any further informa-
tion pertaining to claim shall must be furnished as required by
the department.

AUTH: Sec. 15-70-104 MCA; 1IMP: Sec. 15-70-225 and 15-70-364 MCA

.9.118 PREPAYMENT OF MOTOR 'AXF. (1) A licensed
distributor may overpay its known wmotor fuel tax
liability. The overpayment must be designated as such by the
distributor. The credit balance created by the overpayment will
be applyied to future tax deficiencies if the gascline, special
fuel, or aviation fuel is reported and tax is paid within 30
days after of the due date. No penalty or interest will be
imposed on future tax deficiencies to the extent the overpayment
credit balance is sufficient to pay the deficiency. If the
overpayment credit balance is not sufficient to cover the entire
deficiency, penalty and interest will be assessed agaimst on the
remaining deficiency. No interest will be accrued on the
overpayment credit balance.
AUTH: Sec. 15-70-104 MCA; IMP: Sec. 15-70-210 and 15-70-352 MCA

18.9. INTRASTATE F DELIVERIES (1) Credit

from gasoline, special fuel, or aviation fu gl tax may be claimed

Line—3—of the statement provided for in ARM 18.9.103 for
dellverles in this state to another distributor.
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AUTH: Sec. 15-70-104 MCA; IMP: Sec. 15-70-204 and 15-70-343 MCA

.9.202 EXPORT DELIVERIES (1) 1If the delivering
distributor ships gasoline, g8 ial fuel, or aviation fuel to a
Montana distributor at a point outside the state, he the
distributor shald may claim g credit by reason of export except
as outlined in {(3) below and shall} must report suek the transac-
tion +r the same mannrer as an export to any other customer.

(2) 1f a distributor ships gasoline, gpecial fuel, or
aviation fuel to a point outside the state following receipt
from another distributor in this state, the distributor
receiving the fuel in this state shall be deemed the exporter.
The distributor making the delivery within this state may claim
credit as outlined in ARM 18.9.201.

(3) ;£—avdts&fibuegf—makea—aAﬁaQe—eé—gaee%iﬂefée&we*ﬁefe

) 1 0 : : ) 11 elas et

ehe—gaae}iae—aeweu&%iﬂeé~é&—ﬂﬂﬂ—%&%%&ﬂ&—If the delivery is

this state and late tributed at a

Qo;gt ogt51ge th;g gtgte, the distributor may not c¢laim credjit
um eanup f

AUTH‘ Sec. 15 70-104 and 75- 11 319 MCA; IMP: Sec. 15-70-221 and

15-70-356 MCA

18.9.20 PORT DELIVERIES (1) If a distributor ships
gasoline ecial fuel r _aviation fuyel into Montana and
delivers suek the fuel directly to another distributor before
eueh the fuel passes through his the pipeline storage in this
state, the delivering distributor shald must report sueh the
transaction as a receipt and ehalt may claim a credic 4a the
pame manner—preseribed—for as delivering distributors in ARM

18.9.201.

{(2) If a distribution between distributors takes place
outside the state and the receiving distributor ships the
gasoline, special fuel, or aviatiop fuel into Montana, he rhe

receiving digtributor shald must report the import into pipeline
storage or as a direct dellvery to a customer.
AUTH: Sec. 15-70-104 MCA; IMP: Sec. 15-70-204 and 15-70-321 MCA

18.9.204 BLENDING STOCKS (1) Gaseline Ddistributors may
transfer casinghead or catalytic blending stocks to other
licenged distributors without the payment of tax; provided that
these products will be used for blending purposes only and the
resultant blended product will be distributed as gasoline.
AUTH: Sec. 15-70-104 MCA; IMP: Sec. 15-70-201, 15-70-204, 15-
70-301, and 15-70-321 MCA

18.9.20 EXEMPTI - U.S. AND QTHER STATES (1) Licensed
gaseline distributors making sales of gasoline, ineluding
special fuel, or aviation fuel, to the United States goverpment
or anether a state entity FOB rack for use by the purchaser out '
of the state of Montana shal} must report sueh the sale as a
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credit to the amount of gasoline, special fuel, Or aviation fuel
distributed on the distributor’s monthly statement ag an export
required by 15-70-205, MCA.

AUTH: Sec. 15-70-104 MCA; IMP: Sec. 15-70-204 and 15-70-321 MCA

. REFUNDABLE FUEL L ! LI

(1) Any person ghad: must obtain a refundable gaseline
fuel wseller’'s license from the department of tranasportation
prior to selling gasoline or special fuel on which a refund of
tax may be claimed by the purchaser. Application for licenses
(one license for each outlet) shall} pust be made on forms
furnished by the department.

(2) A nontransterable license is issued and is effective
until canceled or suspended by the department of w=evenue
transportation.

(3) A licensed distributor qualifies as a seller of
refundable gasocline or special fuel by wirtwe—of —his
complianeeying with the licensing and bonding requirements of a
distributor., Aeeerdingly; eEach distributor shaiti must submit
to the department an application aﬂd«ehewfeqaéfed—ﬁee for each
place of businesgs under hi® its control or operation frem—whieh
he that sells refundable gaseline fuel The department shald
must issue a separate license for each sueh outlet.

AUTH: Sec. 15-70-104 MCA; IMP: Sec. 15-70-203 and 15-70-342 MCA

18.9.30 ELLER’'S_I (1) Any person, other than a
licensed distributor, who sells and delivers gasoline or special
fuel to a purchaser on which a refund may be claimed must issue
an original invoice at the time of delivery, showing the number
of gallons delivered. Each invoice se issued shald must be an
original invoice aﬁéAdeubhr4ﬂeeé—ea*be&&—ﬁha%&—be—ﬂeedw&ﬁ

aleing == : > p 3 e Only one
original invoice may be 1ssued for each dellvery In addition
to these requirements outlined, each invoice must contain or
show the following:
(a)trr a preprinted serial number;
(2) through (4) remain the same put are renumbered (b) - (d).
{e) ¢5) type of gaseline fuel;
{6) and (7) remain the same Lut are renumbered (f) and (g).
(h)¢8) to establish that the tax has been charged, at least
one of the following:
(i)¢ta) the U.S. dollar amount of tax;
(ii) k) remains the same.
(1i1) e} a statement that the Montana tax is included in the
price.
AUTH: Sec. 15-70-104 MCA; 1IMP: Sec. 15-70-207, 15-70-222, 15-
70-348, and 15-70-361 MCA

18.9,303 FILING INVOICES (1) No altered or corrected
invoice will be accepted for refund purposes when errors occur.
The original invoice must not be altered or corrected but must
be voided and a new original invoice issued. All altered or
corrected invoices must be marked as voided and retained by the
geller for a period of at least 3 years from the date issued.
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(2} Each licensed seller is required to file for approval
a completed sample set of invoices that will be 1ssued coverlng
sales to refund applicants.

A sample
invoic b iled 11 regardles i the invoic
c
AUTH: Sec. 15-70-104 MCA; IMP: 15-70-222 and 15-70-361 MCA

18.9.311  LOST OR DESTROYED GASOLINE, SPECIAL FUEL, OR
AVIATION FUBL (1) The department of transportation reserves
the right to demand from a person claiming a refund under the
provisions of 15-70-221 through 15-70-226, and 15-70-356 through
15-70-365, MCA, that positive proof be submitted settingfoxth
of the exact amount of the loss and setting—ferth facts
1nd1cat1ng £hat the gasoline, gpecial fuel, or aviation fuel was
never used on the highway or in the air. In offering this
proof, the following procedures are—te must be strictly adhered
to by the person claiming the refund:

+&+1gl The claim for refund must ke accompanyied—by the
original 1nv01ce covering the purchase of gasoline, special

vigti fuel.

2+(b} A ewernr notarized statement citing the
clrcumstances covering the loss and how the amount of gasoline,

viation £ lost was determined.

+9+1_1 Substantiating records are—te must be wmade
available whéeh«weu&d to reveal and account for the amount of
gasoline, gpecial fuel, or aviation fuel lost.

+4)-(d) 6weraapffidavits from these 1nd1v1duals w1tne551ng
or involved in the loss of gasoline, special or aviation
fuel shadt must be obtained and wade available to the depart-
ment .

(2) The distributor may not clajim a refund for the

et u a :
AUTH: Sec. 15-70-104 and 75-11-319 MCA; IMP: Sec. 15-70-222 and
15-70-361 MCA

18.9.312 GASQLINE, SPECIAL FUEL, OR AVIATION FUEL

LOST FROM SIQBA (1). In &hese cases where gasoline, special
uel, o v is placed into a storage tank or similar
facility and the gasoline, speci uel, op aviati fuel is

lost as a result of a leak in either the tank, er the line, or
the pump connected to sueh the tank or facility, the department
of transportation shail—be jig under no obligation to refund the
tax sheould if a taxpayer fails:

43¥(a) to immediately notify the department of the loss;
or
42 (b) to comply strictly with the procedures provided in
ARM 18.9.311; or

433(c) to take the necessary precautions to repair the
leak and to attempt to minimize the loss.

{2) The distyibutor may not c¢laim a refund for the\

roleum nu
AUTH: Sec. 15-70-104 and 75-11-319 MCA; IMP: Sec. 15-70-222 and
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15-70-361 MCA

8. ING CLAIM (1) Upon receipt
of an application for refund of gaseline fuel tax, the depart-
ment of transportation has 120 working days thereafter—within

wh*eh—fe—make—eaeh—*ﬂ¥eeE&gaEieﬂ—aﬂ—*e—may—deS&fe—eﬁ—aﬁ€e¥Eaiﬂ
Ehe—e*aehs—eé—ehe—eeatementewmadew after receiving the claim to
approve or reject it.

(2) After the—investigatien approval of the claim, the
department wmap—eeorrect—the—ptatement—and—approve—the--game—as

(3) After reijection of the claim, TLhe department may,
after investigation, require the claimant to file an amended
statement before action is taken—thexeesn. If the taxpayer
submits an amended claim, the claim is reasonable, and the
taxpayer has furnished substantial proof, the department in its
discretion may accept sueh the amended claim.

(4) The A taxpayer—ifhe has—already submitted—a—elaim

may, of his their own initiative, file an amended claim. If the
claim is & reasonable eme and the taxpayer has furnished
substantial proof, #hen the department, in its discretion, may
accept the amended claim.
AUTH: Sec. 15-70-104 MCA; IMP: Sec. 15-70-225, 15-70-226, 15-
70-364, and 15-70-365 MCA

3. The proposed amendments to the existing motor fuel tax
rules and new rule are necessary due to a series of legislative
enactments. Prior to July 1, 1991, motor fuel rules were found
within the Department of Revenue where that collection function
had existed for a number of years. Effective July 1, 1991, all
of the motor fuel tax collection transferred to the newly
created Department of Transportation. In the 1993 regular
segsion of the Legislature, Chapter 525 was enacted which moved
the point of taxation for special fuel from the retail to the
distributor’s level. In the 1993 special session of the
Legislature, Chapter 10 was enacted which created the dyed
diesel program and made other changes to the special fuel
collection program, In the 1995 regular session of the
Legislature, several acts were passed that amended and modified
the way the Department of Transportation would collect the motor
fuels taxes. Because these rules had never been revised since
their transfer to the Department of Transportation, these
particular rules are made necessary in order to clarify those
changes.

In 18.9.101 through 18.9.118, some 13 rules are amended which
were originally in the gasoline distributor’s subchapter. They
are changed to include both gasoline and special fuel rules.
The same is true in 18.9.201 through 18.9.205, subchapter 2,
where special fuels is incorporated in a similar exemption as is
gasoline. 1In subchapter 3, 18.9.301 through 18.9.321, special
fuel is also incorporated into gasoline,
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It is the Department’s intention to repeal rules 18.9.304 and
18.9.305 and incorporate those changes into a new rule, which is
a part of this notice. The purpose is to establish an equitable
refund of gasoline and special fuel license tax on gallons of
fuel used in operating either stationary engines or auxiliary
engines that do not have an independent auxiliary fuel tank.
During the 1995 legislative session, House Bill 299 was
introduced to allow a refund of 20 percent of special fuel tax
paid for operating ready mix concrete trucks. The Department
promised to work with the individual trucking industries to
establish an equitable refund percentage for all industries as
an alternative to enacting that bill, which was not passed.

4. Rules 18.9.304 and 18.9.305, which can be found on
page 18-1072 of the Administrative Rules of Montana, are
proposed to be repealed.

AUTH: Sec. 15-70-104 MCA; IMP: Sec. 15-70-330 MCA

5. Interested persons may present their data, views or
arguments, either orally or in writing, at the hearing. Written
data, views, or arguments may also be submitted to William G.
Salisbury, Administration Division, Department of
Transportation, P.O. Box 201001, Helena, MT 59620-1001, and
must be received no later than January 26, 1996.

6. W. D. Hutchison, Agency Legal Services, has been
designated to preside over and conduct the hearing.

MONT PARTMENT OF TRANSPORTATION

By éZliézlfw Zééi;,”

'MARGEN DYE, Directof

Lyle Mlanley, Rule Ra&féwer

Certified to the Secretary of State December 11, 1995.
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BEFORE THE BOARD OF CRIME CONTROL
OF THE STATE OF MONTANA

IN THE MATTER OF

THE AMENDMENT OF RULE 23.14.405,

PERTAINING TO PEACE OFFICERS WITH
OUT-OF-STATE EXPERIENCE WHO SEEK

CERTIFICATION IN MONTANA

NOTICE OF PROPOSED
AMENDMENT

NO PUBLIC HEARING
CONTEMPLATED

N e et e ot

TO: All Interested Persons

1. On January 23, 1996, the Montana Board of Crime Control
proposes to amend ARM 23.14.405, and require that peace officers
with out-of-state training and peace officers formerly employed
by designated federal agencies, in addition to the other
requirements set forth in the rule, shall have been employed as
a peace officer for a minimum of one year prior to employment in
Montana,

2. The rule proposed to be amended provides as follows:
23.14.405 REQUIREMENTS FOR THE BASIC CERTIFICATE In

addition té ARM 23.14.403 and 23.14.404 above, the following are
required for the award of the basic certificate:
(1) through (3)(c) remain the same.
v
um of o i 111)
(4) remains the same.

AUTH: Sec. 44-4-301 MCA IMP: Sec. 44-4-301 MCA

3. RATIONALE:; Pursuant to Sec. 44-4-301(2){(a), the board
of crime control is authorized to "establish minimum qualifying
standards for employment of peace officers". Recently, there has
been a significant increase in the number of out-of-state peace
officers seeking certification and employment in Montana. The
amendment is necessary in order to ensure that these peace
officers are at least as qualified as peace officers who gain
their certification wholly in Montana. This standard is
comparable to ARM 23.14.405(1) (a).

4. Interested persons may present their data, views, or
arguments, either orally or in writing to Rob Smith, Assistant
Attorney General, Justice Building, 215 North Sanders, Helena, MT
59620, Comments must be received no later than January 19, 1996.

S. If a person who is directly affected by the proposed
amendment wishes to submit his data, views, or arguments orally
or in writing at a public hearing, he must make a written request
for a hearing and submit this request along with any written
comments he has to Rob Smith, Assistant Attorney General, Justice

24-12/21/95 MAR Notice No. 23-10-102



-2746-

Building, 215 North Sanders, Helena, MT 59620. The reguest must
be received no later than January 19, 1996.

6. If the agency receives requests for a public hearing on
the proposed amendment from either 10% or 25, whichever is less,
of the persons directly affected by the proposed amendment; from
the Administrative Code Committee of the legislature; from a
governmental subdivision or agency; or from an agsociation having
no less than 25 members who will be directly affected, a hearing
will be held at a later date. Notice of the hearing will be
published in the Montana Administrative Register. Ten per cent
of those persons directly affected has been determined to be
eight persons, based on the average annual number of peace
officers with ocut-of-state experience and training who gain POST
certification as peace officers in Montana.

MONTANA BOARD OF CRIME CONTROL

ELLIS E. KISER EXECUTIVE DIRECTOR

Koy Aeals
RULE REWIEWER  (\

Certified to the Secretary of State Decgw\\bef l", | 775
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED REPEAL OF
repeal of ARM 24.12.201 } RULES

through 24.12.206, and )

24.12.208 through 24.12.211, )

pertaining to the New Horizons) NO PUBLIC HEARING CONTEMPLATED
program )

TO ALL INTERESTED PERSONS:

1. On January 22, 1996, the Department of Labor and
Industry proposes to repeal rules related to the New Horizons
Act (Title 39, chapter 7, part 6, MCA).

The Department of Labor and Industry will make reasonable
accommodations for persons with disabilities who wish to
participate in this rule activity. Persons with disabilities
who need an alternative accesgsible format of this document in
order to participate in this rule-making process should contact
the Legal/Centralized Services Division, Attn: Mark Cadwallader,
P.O. Box 1728, Helena, MT 59624-1728; telephone (406) 444-4493;
TDD (406) 444-0532; fax (406) 444-1394.

2. The Department of Labor and Industry proposes to
repeal ARM 24.12.201 through 24.12.206 and 24.12.208 through
24.12.211 in their entirety. The rules proposed for repeal are
found at pages 24-717 through 24-720 of the Administrative Rules
of Montana. Authority to repeal the rules is 39-7-601, 39-7-602
and 39-7-603, MCA. The rules proposed for repeal implement 39-
7-602 through 39-7-607, MCA. Any person wishing to obtain a
complete copy of the rules proposed for repeal should contact
the person listed in paragraph 3 and request a copy of the New
Horizons program rules.

There is reasonable necessity for the proposed repeals in
order to implement the provisions of House Joint Resoclution 5,
enacted by the 1995 Legislature, because the statutory authority
for program expenditures has previously expired, and the program
is no longer in operation.

3. Interested persons may present their data, views, or
arguments concerning the proposed repeals in writing to Mark
Cadwallader, Legal/Centralized Services Division, Department of
Labor and Industry, P.O. Box 1728, Helena, Montana 59624-1728,
so that the comments are received by no later than 5:00 p.m.,
January 19, 1996,

4. If a person who is directly affected by the proposed
repeals wishes to express data, views or arguments either orally
or in writing at a public hearing, the person must make a
written request for a public hearing, and submit this request
along with any comments the person has to Mark Cadwallader,
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Legal /Centralized Services Division, Department of Labor and
Industry, P.O. Box 1728, Helena, Montana 59624-1728. A written
request for a hearing must be received by no later than 5:00
p.m., January 19, 1996.

5. If the Department receives requests for a public
hearing on the proposed repeals from either 10% or 25, whichever
is less, of the persons who are directly atfected by the
proposed action; from the administrative code committee; from a
governmental subdivision or agency; or from an association
having not less than 25 members who will be.directly affected,
a hearing will be held at a later date. Notice of the hearing
will be published in the Montana Administrative Register. Ten
percent of those persons directly affected has been determined
to exceed 25, based on the number of persons who participated in
the New Horizons program.

6. The Department proposes to make the repeals effective
February 9, 1996. The Department reserves the right to repeal

only portions of the rules, or to repeal some or all of the
rules at a later date.

:;;2cZaacgﬂjﬁz_zfz;_¢$£imLZéf£ __AéAQQLAqtfz;gz:ii_______,,
David A. Scott Laurie Ekanger,”Commissioner
Rule Reviewer DEPARTMENT OF LABOR & INDUSTRY

certified to the Secretary of State: December 11, 1995.
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED REPEAL OF

repeal of ARM 24.14.101, ) RULES
24.14.201 through 24.14.204, )
24.14.301 through 24.14.306, ) NO PUBLIC HEARING CONTEMPLATED

pertaining to maternity leave )
TO ALL INTERESTED PERSONS:

1. On January 22, 1996, the Department of Labor and
Industry proposes to repeal rules related to maternity leave.

The Department of Labor and Industry will make reasonable
accommodations for persons with disabilities who wish to
participate in this rule activity. Persons with disabilities
who need an alternative accessible format of this document in
order to participate in this rule-making process should contact
the Legal/Centralized Services Division, Attn: Mark Cadwallader,
P.O. Box 1728, Helena, MT 59624-1728; telephone (406) 444-4493;
TDD (406) 444-0532; fax (406) 444-1394.

2. The Department of Labor and Industry proposes to
repeal all the rules in ARM Title 39, chapter 14, in its
entirety, consisting of ARM 24.14.101, 24.14.201 through
24.14.204 and 24.14.301 through 24.14.306. The rules proposed
for repeal are found at pages 24-85%5, 24-857, 24-8%8, 24-8685,
24-866 and 24-867 of the Administrative Rules of Montana.
Authority to repeal the rules is 39-7-202, MCA. The rules
proposed for repeal implement 39-7-202, 39-7-203, 39-7-203(1),
39-7-203(2), 39-7-203(5), 39-7-204, 39-7-204(4), 39-7-205, 39-7-
206 and 39-7-207, MCA. Any person wishing to obtain a complete
copy of the rules proposed for repeal should contact the person
listed in paragraph 3 and request a copy of the maternity leave
rules,

There is reasonable necessity for the proposed repeals in
order to implement the provisions of House Joint Resolution &,
enacted by the 1995 Legislature, because the wunderlying
statutory authority for the rules was previously repealed and/or
transferred, and jurisdiction for issues involving maternity
leave now rests with the Montana Human Rights Commission. The
Montana Human Rights Commission adopts rules separately,
pursuant to 49-2-204, MCA.

3. Iinterested persons may present their data, views, or
arguments concerning the proposed repeals in writing to Mark
Cadwallader, Legal/Centralized Services Division, Department of
Labor and Industry, P.O. Box 1728, Helena, Montana 59624-1728,
so that the comments are received by no later than 5:00 p.m.,

January 19, 1996.
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4. If a person who is directly affected by the proposed
repeals wishes to express data, views or arguments either orally
or in writing at a public hearing, the person must make a
written request for a public hearing, and submit this request
along with any comments the person has to Mark Cadwallader,
Legal /Centralized Services Division, Department of Labor and
Industry, P.0O. Box 1728, Helena, Montana 59624-1728. A written
request for a hearing must be received by no later than 5:00
p-m., January 19, 1996.

5. If the Department receives requests for a public
hearing on the proposed repeals from either 10% or 25, whichever
is 1less, of the persons who are directly affected by the
proposed action; from the administrative code committee; from a
governmental subdivision or agency; or from an association
having not less than 25 members who will be directly affected,
a hearing will be held at a later date. Notice of the hearing
will be published in the Montana Administrative Register. Ten
percent of those persons directly affected has been determined
to exceed 25, based on the annual number of women in the state
who become eligible for maternity leave.

6. The Department proposes to make the repeals effective
February 9, 1996. The Department resexves the right to repeal
only portions of the rules, or to repeal some or all of the
rules at a later date.

D04 ATl P

pavid A. Scott Laurie Ekanger, Commissioner
Rule Reviewer DEPARTMENT OF LABOR & INDUSTRY

Certified to the Secretary of State: December 11, 1995.
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED REPEAL OF

repeal of ARM 24.31.101, ) RULES
24.31.401 and 24.31.402, )
pertaining to the crime } NO PUBLIC HEARING CONTEMPLATED

victimg compensation program )
TO ALL INTERESTED PERSONS:

1. On January 22, 1996, the Department of Labor and
Industry proposes to repeal rules related to the crime victims
compensation program formerly operated by the Division of
Workers’ Compensation.

The Department of Labor and Industry will make reasonable
accommodations for persons with disabilities who wish to
participate in this rule activity. Persons with disabilities
who need an alternative acceasible format of this document in
order to participate in this rule-making process should contact
the Legal/Centralized services Division, Attn: Mark Cadwallader,
P.0O. Box 1728, Helena, MT 59624-1728; telephone (406) 444-4493;
TDD (406) 444-0532; fax (406) 444-1394.

2. The Department of Labor and Industry proposes to
repeal ARM Title 24, chapter 31 in its entirety, consisting of
ARM 24.31.101, 24.31.401 and 24.31.402. The rules proposed for
repeal are found at pages 24-2819 and 24-2839 through 24-2841 of
the Administrative Rules of Montana. Authority to repeal the
rules is 53-9-104(1) (a) and 53-9-122, MCA. The rules proposed
for repeal implement 53-9-104(1) (a) and 53-9-122, MCA. Any
person wishing to obtain a complete copy of the rules proposed
for repeal should contact the person listed in paragraph 3 and
request a copy of the crime victims compensation program rules.

There is reasonable necessity for the proposed repeals in
order to implement the provisions of House Joint Resolution 5,
enacted by the 1995 Legislature, because the underlying
statutory authority for the rules was previously amended, and
rule-making authority for issues involving the Crime Victims
Compensation Act of Montana (Title 53, chapter 9, MCA) now rests
with the Division of Crime Control, Department of Justice. The
Department of Justice has adopted rules pertaining to the
operation of programs under the Act. See: ARM Title 23, chapter

15.

3. Interested persons may present their data, views, or
arguments concerning the proposed repeals in writing to Mark
Cadwallader, Legal/Centralized Services Division, Department of
Labor and Industry, P.0O. Box 1728, Helena, Montana 59624-1728,
so that the comments are received by no later than 5:00 p.m.,
January 19, 199e6.
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4. If a person who is directly affected by the proposed
repeals wishes to express data, views or arguments either orally
or in writing at a public hearing, the person must make a
written request for a public hearing, and submit this request
along with any comments the person has to Mark Cadwallader,
Legal/Centralized Services Division, Department of Labor and
Industry, P.0O. Box 1728, Helena, Montana 59624-1728. A written
request for a hearing must be received by no later than 5:00
p.m., January 19, 1996.

5. If the Department receives requests for a public
hearing on the proposed repeals from either 10% or 25, whichever
is less, of the persons who are directly affected by the
proposed action; from the administrative code committee; from a
governmental subdivision or agency; or from an association
having not less than 25 members who will be directly affected,
a4 hearing will be held at a later date. ©Notice of the hearing
will be published in the Montana Administrative Register. Ten
percent of those perscons directly affected has been determined
to exceed 25, based on the number of persons who are the victims
of crime in the state on an annual basis.

6. The Department proposes to make the repeals effective
February 9, 1996. The Department reserves the right to repeal
only portions of the rules, or to repeal some or all of the
rules at a later date.

. .
David A. Scott Laurie Ekanger, Commissioner
Rule Reviewer DEPARTMENT OF LABOR & INDUSTRY

Certified to the Secretary of State: December 11, 1995.
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BEFORE THE DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION
OF THE STATE OF MONTANA

In the matter of the repeal of Rules)
26.2.301 and 26.2.501 pertaining to )
rental and royalty charges on state )
land, 26.3.132, 26.3,154, 26.3.188
pertaining to surface management,
26.3.201 and 26.3.203 pertaining

to sale of state land, 26.3.301,
26.3.303, 26.3.307, 26.3.308,
26.3.312 and 26.3.318 pertaining to
oil and gas leases, 26.3.402 and
26,3,407 pertaining to geothermal
resources, and 26.3.501 through
26.3.518 pertaining to uranium
leasing, and 26.3.602 pertaining to
coal leasing on state land

NOTICE OF PROPOSED
REPEAL

NO PUBLIC HEARING
CONTEMPLATED

TO: All Interested Persons.

1. On Janwary 29, 1996 the Department of Natural
Resources and Conservation proposes to repeal Rules 26.2.301 and
26.2.501 pertaining to rental and royalty charges on state land,
26.3.132, 26.3.154, and 26.3.188 pertaining to surface
management, 26.3.201 and 26.3.203 pertaining to sale of state
land, 26.3.301, 26.3.303, 26.3.307, 26.3.308, 26.3.,312, and
26.3.318 pertaining to oil and gas leases, 26.3.402 and 26.3.407
pertaining to geothermal resources, 26.3.501 through 26.3.518
pertaining to uranium leasing, and 26.3.602 pertaining to coal
leasing on state land.

2. The rules proposed to be repealed are on pages 26-29,
26-41, 26~115, 26-134, 26-145.19, 26-149, 26-165 through 26-173,
26-176, 26-178, 26-181, 26-205, 26-208, and 26-222 through 26-
231, respectively, of the Administrative Rules of Montana.

AUTH: 2-4-201, MCA

IMP: 2-4-201, MCA

3. The proposed repealed rules are not necessary for the
functioning of the reorganized Department of Natural Resources
and Conservation and are being deleted pursuant to HJR-5 (1995).

4. Interested parties mway submit their data, views or
arguments concerning the proposed repeal in writing to Jeff
Hagener, Department of Natural Resources and Conservation, 1625
Eleventh Avenue, Helena, Montana 59620-1601. Any comments must
be received no later than January 25, 1996.

5. If a person who is directly affected by the proposed

repeal wishes to express their data, views, and arguments orally
or in writing at a publie hearing, they muat make written
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request for a hearing and submit this request along with any
written comments to Jeff Hagener, Department of Natural
Resources and Conservation, 1625 Eleventh Avenue, Helena,
Montana 59620-1601. Any comments must be received no later than
January 25, 1996,

6. If the agency receives regquests for a public hearing
on the proposed repeal from either 10 percent or 25, whichever
is less, of the persons who are directly affected by the
proposed repeal; from the administrative code committee of the
legislature; from a governmental subdivision or agency; or from
an association having not less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be greater than 25 based on the
number of persons who have an interest in the management of
state trust lands.

DEPARTMENT OF NATURAL RESOURCES

AND CONSERVATION

DONALD D. MacINTYRE, REVIEWER

Certified to the Secretary of State bt/ 5.

MAR Notice No. 36-2-33 24-12/21/95



~2755~-

BEFORE THE MONTANA DEPARTMENT OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

NOTICE OF PROPOSED
AMENDMENT OF RULE AND
REPEAL OF RULES

In the matter of the proposed
amendment of Rule 36.6.101

and repeal of Rules 36.6.201
through 36.6.202 pertaining to

referendumg for creating or NO PUBLIC HEARING

changing conservation district CONTEMPLATED
boundaries and for conservation
district supervisor elections.
To: All Interested Persons.
1. On January 22, 1996, the Department of Natural

Resources and Conservation proposes to amend Rule 36.6.101
pertaining to referendums for creating or changing conservation
district boundaries and to repeal rules 36.6.201 through
36.6.202, pertaining to conservation district supervisor
elections.

2. The rule proposed to be amended is as follows:

36.6.101 CONDUCT OF E DU (1) (a) The €hief—of the
department shall appoint ene—pelling
aupefinteﬂdeﬂt ap glgg;;gn admipjstrator who may be the county
elect) a
(b) The Pe*%tﬂg—ﬁﬁpef&ﬂeeﬂdeae election administrator
shall appoint at least two pollingoffieers glection judges
for each polling place.

(c) The euperintendent electjon administrator and pelling
effieers election judgegs shall take an oath or affirmation of

office,

(2) (a) The Pelling-Buperintendent election administrator
shall give due notice of the referendum. Such notice shall be
given fourteen days prior to the referendum.

(b) Notice shall be glven by posting in at least five
conspicuous places where notices are usually placed.

(c) Notice may in addition be given through local news
media.

(d) An affidavit of posting of notice shall be made.

(3) (a) Elections shall be held by one of the following
methods:

(i) by open poll voting and absentee ballot;

(ii) by mail; or

(iii) by a combination of open poll voting in one
precinct and by mail in another precinct, but not by both
methods in a single precinct.
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. (b) Open poll elections may be held in conjunction
with a general or special election provided proper arrangements
are made with respeetive--autheritice—beforehand the county
election admipjstrator.

(4) The Pelling—Superintendeat electjon administrator
shall obtain or prepare a poll list of eligible voters.

(5) {+a) The pelling effiecers glection judges of each
polling place shall submit the result of the referendum of their
polling place to the poilting-superimtendent election administrator.

: {(6) The pelling—euperintendent ect]
administrator shall compile gapd certify the result of the
referendum and submit the result to the Seil-GemservationBureau

{7) The : ;|

shall return eill—forms the € oath of office,

affidavit of posting notice (copy of notice attached),
4 3 i poll lists, tally sheets, and
certificate of result}y to the &eil CenservationBureau
department, along with the result of the referendum. Phese
i v ak ion

forms-—ohall—be—available—enr—Fequent——at—the—Genroee
B&eefiee&T—Bévie&eﬂT——BepafEmen&—wefwmuatafa%~—aeaeafeeum—aud

AUTH: 76~15-208, MCA
IMP: 76-15-207 through 209, MCA

3. Rules 36.6.201 and 36.6.202 are proposed to be
repealed. The rules proposed to be repealed are on pages 36-68
through 36-70 of the Administrative Rules of Montana.

AUTH: 76-16-321, MCA
IMP: 76-15-302 through 304, MCA

4. The purpose of the proposed amendments is to eliminate
rules conflicting with current statutes and standard procedures
used to conduct elections and referendums. These rules are
necessary to implement the referendum procedures conducted by
the department for the effective operations of the conservation
districts. The rules proposed for repeal are no longer
necessary and are being deleted pursuant to HJR 5 (1995).

5. Interested parties may submit their data, views, or
arguments concerning the proposed rules in writing to Laurie
gzeller, Department of Natural Resources and Conservation, Box
201601, Helena, MT 59620-1601. The comments must be received on
or before January 19, 1996.

6. If a person who is directly affected by the proposed
adoption wishes to express their data, views, and arguments
orally or in writing at a public hearing, they must make written
request for a hearing and submit this request along with any
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written comments to Laurie Zeller, Department of Natural
Resources and Conservation, Box 201601, Helena, MT 59620-1601.
The comments must be received on or before January 19, 1996.

7. If the agency receives requests for a public hearing on
the proposed adoption from either 10 percent or 25, whichever is
less, of the persons who are directly affected by the proposed
adoption; from the administrative code committee of the
legislature; from a governmental subdivision or agency; or from
ap association having not less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of  hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be greater than 25 based on the
number of persons who are members of the conservation districts,

DEPARTMENT OF NATURAL RESOURCES

AND CONSE?VATION
A

UR R. CLINCH, DIRECTOR

s lew,

DONALD D. MacINTYRE,
RULE REVIEWER

Certified to the Secretary of State on ﬂﬁ'/ ' 'Z/I ///45’
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BEFORE THE DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION
OF THE STATE OF MONTANA

In the matter of the repeal

of Rule 26.6.402 pertaining to
Christmas tree cutting, Rules
26.6.501 through 26.6.504, and

) NOTICE OF PROPOSED

)
26.6.511, pertaining to control of ;

3

)

REPEAL

timber slash and debris, and Rule
26.6.601 pertaining to fire
management and forest management

NO PUBLIC HEARING
CONTEMPLATED

TO: All Interested Persons.

. 1. Oon January 29, 1996 the Department of Natural
Resources and Conservation proposes to repeal Rules 26.6.402
pertaining to Christmas tree cutting, 26.6.501 through 26.6.504,
and 26.6.511 pertaining to control of timber slash and debris,
and 26.6.601 pertaining to fire management and forest
management.

2. The rules proposed to be repealed are on pagesg 26-
1041, 26-1049 through 26-1051, and page 26-1101 of the
Administrative Rules of Montana.

AUTH: 2-4-201, MCA

IMP: 2-4-201, MCA

3. The proposed repealed rules are not necessary for the
functioning of the reorganized Department of Natural Resources
and Conservation and are being deleted pursuant to HJR-5 (1995).

4. Interested parties may submit their data, views or
arguments concerning the proposed repeal in writing to Don
MacIntyre, Department of Natural Resources and Conservation,
1625 Eleventh Avenue, Helena, Montana 59620-1601. Any comments
wust be received no later than January 25, 1996.

5. If a person who is directly affected by the proposed
repeal wishes to express their data, views, and arguments orally
or in writing at a public hearing, they must make written
request for a hearing and submit this request along with any
written comments to Don MacIntyre, Department of Natural
Resources and Conservation, 1625 Eleventh Avenue, Helena,
Montana 59620-1601. Any comments must be received no later than
January 25, 1996,

6. If the agency receives requests for a public hearing
oh the proposed repeal from either 10 percent or 25, whichever
is less, of the persons who are directly affected by the
proposed repeal; from the administrative code committee of the
legislature; from a governmental subdivision or agency; or from
an association having not less than 25 members who will be
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directly affected, a hearing will be held at a later date.
Notice of hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be greater than 25 based on the
number of persons who have an interest in the management of
state forest lands.

DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION

) =)

ARTH . INCH, DIRECTOR NALD D. MacINTYRE, RENIEWER

Cartified to the Secretary of State (Z’mg;zg_é@g ZZ [féﬂv/.
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BEFORE THE MONTANA DEPARTMENT OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

In the matter of amending ) NOTICE OF PROPOSED
Rules 36.10.115, 36.10.161, ) AMENDMENT
36.10.201, and 36.10.202 )

pertaining to Fire Management ) NO PUBLIC HEARING

CONTEMPLATED
TO: All Interested Persons

1. On January 31, 1996, the Department of Natural
Resources and Conservation, proposes to amend Rules 36.10.115,
36.10.161, 36.10.201, and 36.10.202 pertaining to fire
management.

2. Rule 36.10.115 is proposed to be amended as follows:

36.10.315 DEPRIS DISPOSAL Subsections (1) through (4)
remain the sanme.

(5) During the fire season, flammable material and
debris may not be burned, excepting under a written fire
permit issued by the recognized agency for that forested land.
All burning must be carried out in accordance with the
department of health and—environmental-eciengest gnvironmental
quality’s open burning restrictions.

AUTH: 76-13-109, MCA

IMP: 76-13-121, 76-13-126, MCA

3. Rule 36.10.161 is proposed to be amended as follows:

Subsections (1) through (2) remain the same.

(3)4ar Except as provided in (3)-{d}(a), the per capita
and per acre fees set for 1994 must remain in effect for
subsequent years.

) (a) The department shall reset the per capita and
per acre fees whenever:

(i) it is necessary to reset fees to obtain the amount
appropriated by the legislature; or

(ii) the fees assessed statewide pursuwant to (2) (a) on
persons who own 20 acres or less of land for which the
department provides protection obtain more than 55% or less
than 45% of the total amount appropriated by the legislature.

‘ey(b) Whenever the department resets the fees
pursuant to +3)-¢#)(3)(a), it shall do so in accordance with
(2) and the fees must remain in effect until either of the
conditions in 3)¢k){3)(a) is met.

AUTH: 76-13-109, MCA
IMP: 76-13-105, 76-13-201, and 76-13-207, MCA
4. Rule 36.10.201 is proposed to be amended as follows: '
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36,10,201 PURPOSE (1) Under 87-3-106, MCA, the

governor upon recommendation of the department of statelands
may close an area to

trespass because of fire danger and that area is automatically
closed to hunting and fishing and remains closed so long as
the fire closure remains in effact.

Subsection (2) remains the same.

AUTH: 87-3-106, MCA

IMP; 87-3-106, MCA

5. Rule 136.10.202 is proposed to be amended as follows:

36.10.202 MINIMUM MEASURES BY CQUNTY COMMISSIONERS
{1} Before submitting a request for a closure, the board of
county commissioners shall have taken the following minimum
steps:

{a) initiated an active fire prevention program

aimed at reducing preventable fires;

+23-(b)} initiated an active fire detection and pre-
suppression system aimed at the rapid detection of and
response to fires that do occur;

(g} organized local forces to suppress fires;

+4)(Q) determined that current dire situvations exceed
the established county capabilities.

AUTH: 87-3-106, MCA

IMP: 87-3-106, MCA

6. The proposed amendments to Rules 36.10.115 and
36.10.201 are necessary because chapter 418, L. 1995, requires
the reorganization of natural resource agencies. The Depart-
ment of Health and Environmental Science functions have been
transferred to the Department of Environmental Quality, and
the Department of State Lands functions have been transferred
to the Department of Natural Resources and Conservation.

7. The proposed amendments to Rules 36.10.161 and
36.10.202 are for editing purposes.

8. Interested parties may submit their data, views or
arguments concerning the proposed amendments in writing to Don
MacIntyre, Department of Natural Resources and Conservation,
1625 Eleventh Avenue, Helena, MT 59620-1601, on or before
January 28, 1996.

9. If a person who is directly affected by the proposed
amendments wishes to express their data, views and arguments
orally or in writing at a public hearing, they must make
written request for a hearing and submit this request along
with any written comments to Don MacIntyre, Department of
Natural Resources and Conservation, 1625 Eleventh Avenue,
Helena, MT 59620-1601. The comments must be received on or
before January 28, 1996.
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10. If the agency receives requests for a public hearing
on the proposed amendments from eithar 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
amendments; from the administrative code committee of the
legislature; from a governmental subdivision or agency; or
from an association having not less than 25 members who will
be directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons
directly affected has been determined to be greater than 25
based on the number of landowners in Montana who own forested
lands.

Arthur A. Clinch, Director

DD

Donald b. MacIntyre, R{fle
Reviewer

Certified to the Secretary of State &éméﬂl [, 1995
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BEFORE THE MONTANA DEPARTMENT OF
NATURAL RESQOURCES AND CONSERVATION
OF THE STATE OF MONTANA

NOTICE OF PROPOSED
AMENDMENT

In the matter of the amendment
of rule 36.12.1101 establishing
procedures for collecting
processing fees for late
claims

NO PUBLIC HEARING
CONTEMPLATED

— N N St S

TO: All Interested Persons.

1. On January 22, 1996, the Department of Natural
Resources and Conservation proposes to amend rule 36.12.1101
which esatablishes procedures for collecting processing fees
for late claims.

2. The proposed amendment of Rule 36.12.1101 provides
as follows:

26.12.1101 PAYMENT DATE FOR_FILING OF LATE CLAIMS (1)
For a statement of claim filed after April 30, 1982, but prior
to July 1, 1993, the $150 processing fee nmust be paid to the
department. The department shall give notice of payment due
by mailing a billing invoice to the current late claim owner
or owners as documented in the department’s records. If
payment is not received within 60 days the department shall
send a second notice, by ecertifiedmailr If the processing
fee is not received within 45 days of the second notice the
department shall add a remark to the claim stating: "No
processing fee has been received for this late claim. Total
amount due $150.00." This remark will also be added to any
late claim for which the department is unable to determine a
correct address or new owner for a billing invoice that is
undeliverable by United States mail. The department will
complete its mailing notifications under this rule prior to
June 30, 1996.

Subsection (2) and (3) remain the same.

AUTH: 85-2-225, MCA

IMP: 85-2-225, MCA

3. This rule is proposed to be amended to reduce the
overall cost of mailing the second late claim billing invoice.

4. Interested parties may submit their data, views or
arguments concerning the proposed rule in writing to Bob
Arrington, Department of Natural Resources and Conservation,
1520 E. Sixth Avenue, Helena, MT 59620, on or before January
19, 1996,

5. If a person who is directly affected by the proposed
adoption wishes to express their data, views and arguments
orally or in writing at a public hearing, they must make
written reguest for a hearing and submit this request along
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with any written comments to Bob Arrington, Department of
Natural Resources and Conservation, 1520 E. Sixth Avenue,
Helena, MT 59620. The comments must be received on or before
January 19, 1996.

6. If the agency receives requests for a public hearing
on the proposed adoption from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
adoption; from the administrative code committee of the
legislature; from a governmental subdivision or agency; or
from an assocjiation having not less than 25 members who will
be directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Adninistrative Register. Ten percent of those persons
directly affected has been determined to be greater than 25
based on the number of late claims received by the agency to

)

Donald D. MacIntyre, Rule
Reviewer

Certified to the Secretary of State Aﬂﬂéﬁ! ﬁ , 1995

)

MAR Notice No. 36-12-29 24-12/21/95



-2765~

BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING
ON THE PROPOSED
AMENDMENT OF RULES

In the matter of the )
amendment of rules )
46.30.507, 46.30.701 and )
46.30.1605 pertaining to )
child support enforcement )
distribution of gollections )
and non-AFDC services )

)

TO: All Interested Persons

1. On January 16, 1996, at 2:00 p.m., a public hearing
will be held in the Basement Auditorium, Social and
Rehabilitation Building, 111 N. Sanders, Helena, Montana to
consider the amendment of rules 46.30.507, 46.30.701
and 46.30.1605 pertaining to c¢hild support enforcement
distribution of collections and non-AFDC services. Additional
sites for the hearing via teleconferencing are as follows:

Billings: Montana State University--Billings, Special
Education Building, Room 162, 1500 N. 30th Street, Billings,
Montana

Great Falls: Montana State University College of
Technology--Great Falls, Room 147, 2100 16th Avenue South, Great
Falls, Montana

Kalispell: Flathead Valley Community College, Learning
Resource Center, Room 120, 777 Grandview Drive, Kalispell,
Montana

Missoula: Univeraity of Montana--Missoula, Field House,
Room 161, Intersection of South 6éth Avenue East and Van Buren
Street, Missoula, Montana

The Department of Public Health and Human Services will
make reascnable accommodations for persons with disabilities who
wish to participate in this public hearing. If you request an
accommodation, contact the department no later than 5:00 p.m. on
January 5, 1996, to advise us of the nature of the accommodation
that you need. Please contact Dawn Sliva, P.0. Box 4210,
Helena, MT 59604-4210; telephone (406)444-5622; FAX (406)444-
1970.

2. The rules as propoged to be amended provide as
follows: :

46,30,507 DISTRIBUTION OF COLLECTIONS -3)—Exeept—as

24-12/21/95 MAR Notice No. 37-9



MAR Notice

No.

37-9

-2766-

24-12/21/95



~2767-

24-12/21/95 MAR Notice No. 37-9



~2768~

MAR Notice No. 37-9 24-12/21/95



-2769-

AUTH: Sec. 17-4-105, 40-5-202 and 40-5-405, MCA
IMP: Sec. 17-4-105, 40-5-201 through 40-5-264 and
40-5-401 through 40-5-434, MCA

46.30.701 TERMS ANP CONDITIONG der 40-5-2

ED wil i obligor w

i D ubli
agsie w vi i an obligee h SED will
gontinue to provide services to the obligee without need for an

applj i wEV i i r rminat
gonti ervi llow 1 a n f ubli

n u i licati
i ' inued
vices after terminati b asgistanc hall
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and conditions.

person or entity who applijes for CSED services or who is
xeceiving CSED servicesg,
433 (3) In-erder—to be-eligible €To receiver eor and to

continue to receive; suppert—enforeement (SED services under

40-5-203, MCA, an—ebligee a customer must:
+ar—be—a—MonRtana-regident
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43+ (5) Except as provided in eubeeet»&en—(-é—)— {7} of this

rule, a customer cannot specify which of the CSED gervices that
QMELQ er may want to xggg;l. ve, the The CSED will determine which
the &ype;r timing and extent

MQ;;_QQ of thoge servicea in accordance with Title IV-D of the
Social Security Act, and the regulat:iona promulgated thereunder.

+ (6) > 4 7

a—Eiduciary-—eapaeity- CSED staff attorneys aaslgned to an a
ebligeels customer’'s case represent the CSED and no attorney-
client relationship will-—exist existg between the obligee
customer and the CSED attorney. At any hearing or in any action
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undertaken by the CSED, the ebligee cugtomer may appear and be
repregsented by independent counsel of his—er—her Lhe customer’'s
own choice.

eligible—for medicaid
benefits+ or ig covered by the wedicaid program, the CSED shall,
upon receipt of a written request from the gustomer,
refrain from the establishment or enforcement of health
insurance orders: :

463 (8) Unless an—ebligeets Lhe cuptomer ehildren—are
. . bl I hild i ivi

49 (9) The CSED may terminate services im—the-event-that
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483 (11) The CSED does not guarantee or warrant the
results of services.

AUTH: Sec. 40-5-202, MCA
IMP: Sec. 40-5-203, MCA
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or jmplicitly, any riaht or interest of the CSED, a stapdardized
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{2) The fees in (1) (a) shall be agpesged to the parent,
W h hi who i
i i i a i 1 .
(3) W the CSED is &l i1 ; .
W, Vi s u <
X] r i maintained b her

d i SED will
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AUTH: Sec. 40-5-202 and 40-5-210, MCA
IMP: Sec., 40-5-210, MCA

3. The Child Support Enforcement Division (CSED) proposes
to amend ARM 46.30.507, Distribution of Collections, to conform
with federal distribution policy set out in 45 CFR 302.51, et
seq. These federal regulations specify that all collections of
child support, including those collections traditionally
attributable to arrears, must first be distributed to pay
current child support. The only exceptions to the federal
policy are those collections obtained through state and federal
tax refund intercepts.

By way of example, a writ of execution is used only to collect
past due support. However, under the federal regulations,
proceeds from writs are to be distributed to the family for
current support if current support had not previocusly been paid
to the family. Even though distributed as current support, the
collection is nonetheless still attributable to arrears. This
causes the collection to be distributed differently than the
same collection is otherwise treated for accounting, crediting,
enforcement and other similar purposes.

To effectuate the federal regulation, it is necessary to amend
ARM 46.30.507. Inherent to these amendments is the necessity to
distinguish between distribution policy and the posting of
collections for all other purposes. It ie also necessary to
clarify the differences between cases where the CSED is
enforcing current support and the enforcement of arrears only
cases which are not affected by the federal policy.

Further amendments are necessary to supplement existing
provisions to determine the "date of collection®", The “date of
collection* gsets the standard for distinguishing between when a
collection should be distributed as current support and when the
collection may considered entirely as an arrears payment.

As a consequence of the new emphasis on current support, it is
also neceasary to distinguish between child support collections
"and collections of various earmarked accounts. For example,
someé collections, although in the nature of support, are not
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gtrictly definable as child support for the purposes of the
federal distribution policy. These collections may be payments
towards fees, costs and expenses. These collections may also be
to repay overpayments of child support caused by an injured
spouse claim following the intercept of a tax refund.
Collections of these and other earmarked accounts are not
subject to the federal distribution policy.

The CSED proposes to amend ARM 46.30.701, Terms and Conditions.
These are the rules which set out the standards and conditions
for the provision of CSED services to persomswho are not current
recipients of public assistance. When these rules were adopted,
it was contemplated that only state residents and obligees would
receive services. Since then, there have been several policy
changes at the federal level which make it clear that CSED
services mugt be made available t¢ both obligees and obligors
and to all such persons without regard to residency. Numerous
amendments throughout the rules are necessary to implement these
policy changes.

Other amendments to ARM 46.30.701 are proposed to ensure
consistent and timely payments of support to an obligee. This is
accomplished by strengthening existing provisions to stress the
need for accurate and continuous updating of case related
information. Also stressed is the need for the customer to
fully cooperate with the CSED in each stage of the process.
Clarification is added to emphasize that if necessary informa-
tion or cooperation is not provided the CSED may close the case.

A new provision is added to give the CSED and the obligee an
easy, low cost means for recoupment of overpayments, excess
refunds and other money paid to the customer to which the
customer it not entitled. Prior to this proposed amendment it
was necessary to negotiate the terms of repayment agreements on
a case by case basis. The amendment will permit the CSED to
recoup the overpayments by deducting 10% from payments the CSED
would otherwise be required to distribute to the customer.

The CSED proposes to amend ARM 46.30.1605 to delete obsolete
fees and to incorporate new fees identified as necessary since
the original adoption of the rules. One set of amendments
establishes fees to recover costs and expenses related to
processing of requests for review and modification of support
orders. The amendment would allow a fee to be assessed at each
stage of the process up to a maximum fee of $750. Under thig
fee schedule, parties who cooperate and negotiate towards
regolution during the early stages of modification action will
be asgesged a lesser fee, if any at all. The fee achedule, also
contains a provision which permits the fee, once assessed, to be
adjusted downward for low income parents.
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While most CSED hearings are conducted by telephone, requests
for in-person hearings and the need to attend judicial
proceedings are increasing at a rapid rate. This requires
substantial travel including overnight travel. Consequently,
the proposed amendments will permit the CSED to recover mileage,
lodging and meals and other travel expenses. If the in-person
administrative or judicial hearing requires the production of
witnesses or the deposition of witnesses, these amendmenta will
also allow the CSED to recover those costs and expenses through
fees.

When the CSED did appear at judicial hearings and the court
subsequently awarded costs for CSED attorney and caseworker
time, there were no standardized hourly fees and actual costs
were difficult to ascertain. Therefore, the CSED proposes to
amend the rule to set a standardized hourly fee. This fee
incorporates wages and salaries, benefits and an allocated share
of associated overhead expenses.

Other proposed amendments are necessary to define which party is
responsible for paying the fees.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Russell E.
Cater, Chief Legal Counsel, Office of Legal Affairs, Department
of Public Health and Human Services, P.0Q., Box 4210, Helena, MT
59604-4210, no later than January 18, 1996.

5. The Office of Legal Affairs, Department of Public

Health and Human Services has been designated to preside over
and conduct the hearing.

Rule Reviewer Director, étb;ig Health and

Human Services

Certified to the Secretary of State December 11, 1995,
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

NOTICE QF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULES 46.6.405, 46.6.407,
46.6.408, 46.6.409,
46.6.410, AND 46.6.412 AND
THE REPEAL OF RULES
46.6.306 AND 46.6.411
PERTAINING TO VOCATIONAL
REHABILITATION FINANCIAL
NEED STANDARDS

In the matter of the
amendment of rules 46.6.405,
46.6.407, 46.6.408,
46.6.409, 46.6.410, and
46.6.412 and the repeal of
rules 46.6.306 and 46.6.411
pertaining to vocational
rehabilitation financial
need standards

— N St ot e

TO: All Interested Personsg

1. On January 12, 1996, at 1:30 p.m., a public hearing
will be held in Room 306 of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana to consider the
proposed amendment of rules 46.6.405, 46.6.407, 46.6.408,
46.6.409, 46.6.410, and 46.6.412 and the repeal of rules
46.6.306 and 46.6.411 pertaining to vocational rehabilitation
financial need standards.

The Department of public Health and Human Services will
make reasonable accommodations for persons with disabilities who
wish to participate in this public hearing. If you request an
accommodation, contact the department no later than 5:00 p.m. on
January 1, 1996, to advise us of the nature of the accommodation
that you need. Please contact Dawn Sliva, P.0. Box 4210,
Helena, MT 59604-4210; telephone (406)444-5622; FAX (406)444-
1970.

2. The rules as proposed to be amended provide as
follows:

4 Vi ROGRAM ; URPO OF

INAN! N DET NATI Subsection (1) remains
the same.

r ma; oni r th hase of
services for persons who  are eligible for vocational
ili i v ment de mines to b
in financial ne in o wit hese r

AUTH: Sec. 53-7-102 and 53-7-31%, MCA
IMP: Sec. 53-7-102, 53-7-105, 53-7-108 and 53-7-310, MCA
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CATI ILI O! ; DETE
AHQ_Q&E_J2E_ElEAHQlAL_HEED_Eﬂiﬁﬂ:iﬁtﬁﬁﬂﬁiﬁﬁ
(1) The financial need of an individual will—be jig
determined within-a reasonable-time-and-will-be—determinedby the
department prior to the provision to an individual of any ef
thove services listed in ARM—46-6-306t2)>te) the individual’'s
IWRP.

a i i individual j d i a
ny time th t ig_a i i =} rce
available to the individual,
2 on _eligj v £i ilitation
vices i i jbl i 8 ified
t [ ! e; m
d m h r a d
e es t in
w vo ion ili i r
programs.
itati
vi o of
financial need:

ab a it
un i fs |
(d) _placement;
{e) post employment serviceg for which there is no direct
X di u ;
88 m habjili i hi

AUTH: Sec. 53-7-102 and 53-7-315, MCA
IMP: Sec. 53-7-102, 53-7-105, 53-7-108 and 53-7-310, MCA

.6.40 Vi E| 1 : (0) TIO!
D N.
(1) The individual witi-—-be jis the primary source of the
financial information necessary for the determination by the
department of kis financial need. The department, within its
discretion, may obtain information about an individual‘s
financial resources and requirements from any reliable other
source.

(2) An individual’s consent wiil—be ig necessary for the

department to obtain any personal financial information eer—

. If an individual is an unemancipated minor, the

consent of hie the ipndividual’g parents or guardian will—be ig

necessary for the department to obtain any personal financial
information concerning kim—ew-hie the individual’s parents.
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h nt n X d_progra nds fo

funding vocational rehabilitation gervices for a person who
failg Lo provide necessary financial information either directly

(4) In accordance with departmental policies, any
financial or other information obtained with an individual's
consent or the consent of his the ipdividual’s parents shaltl-be

is confidential.

(5) Any financial information relied upon by the
department in determining an individual’s financial resources or
financial requirements shall be made available &e—him ypon the

(6). . The counselor may obtain information about _an

d r r

AUTH: Sec. 53-7-102 and 53-7-315, MCA
IMP: Sec¢. 53-7-102, 53-7-105, 53-7-108 and $3-7-310, MCA

6.4 VOCAT A LITATION PR : CALCULATION OF
FINANCIAL NEED STANDARD ~A3H—An——individual—wild-—Dbhe

jvidu i i n if the indjvidual’s
Ll n r i i1} and r urces
> = S . he

Lo or ;egg' ;hgg' ;ﬁg- lgxglé iggg;jgigg' in ﬁhe 'voggtional

ha ion i 8 ab nd f whom
a 1 j vai rwi artm
ma i 8 g jces listed in_the
individual’s IWRP that must be purchased.
indivi bl i r8o. income and
I i ur £ iceg listed in the
indjvidual's P at d
e and _jncorporates by
Vo ional jlitatjon i and regource
ated 1 ublisg e_departm . co
d han rvices habilitati ervices Division
111 N. Sandeys, P.O. Box 4210, Helena, MT 59604-4210.

24-12/21/95 MAR Notice No. 37-10



-2782-

AUTH: Sec. 53-7-102 and 53-7-315, MCA
IMP: Sec. 53-7-102, 53-7-105, 53-7-108 and 53-7-310, MCA
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men i in he fin ial need of

individual, id ifi id. vai le income and

Ry gt I S 't the

indivi is u e income and resourc of the

individual’s parents.

(2) Vocatjonal rehabilitation pregram funds are available
only to the extent financial need exists based on the vocational
rehabilitatjon income and resource table and that comparable
benefits from other sourcesgs are upavajlable to provide or

gerv i ifi i e IWRP
h nanci mination is based the next
' )| i i rovi .

(a) For ap individual who is self-employed, the financial
need determination. is based on gross income adjusted for
business. expenses.

u ] me inclu AFD DWC benefits, SSI

benefits. earnipgs and interest,
indivi i 1 a a annual

. is calonl " 3 : i
{4) Comparable services or benefits under any other
progxamg. that are curreptly available to an individual must be

m in wh i he co cational
rehabilitation gervices,
om a j i under any other prodgram
but are not jmmedjately available to the jindividual, the
indivi ive i i ili i ervices unti
arabl i i become avai
| d i i vaj 13 f comparable
benefi W vigd V. vices to an
individual i ical ri WO! in the
logs of an immediate iob placement opportunity the individual
v i i vi untj hose

i le. The
Q al

indivi ' ividual’ rentg’ hone;

(b} a small business or farm owned by the individual or
indivi ' i inor, if that
j i artm © be th
im Is} i m indivi he parents or is
major a
whi indivi ig required legal
procegg to pay;
indivi 1 retiremen coountg; an
fund i 8u £ di ility t
aggi with nd re_ medical independent
livi e he indivj 1
(6) Income and resources that are not gvailable during the

period that the individual _is receiving the vocational

24-12/21/95 MAR Notice No, 37-10



-2784~

AUTH: Sec. 53-7-102, 53-7-302 and 53-7-3135, MCA
IMP: Seq., 53-7-102, 53-7-103, 53-7-105, 53-7-108,
53-7-303, 53-7-306 and 53-7-310Q, MCA

4b} (1) Prior to a determination by the department as to
the amount of funding a—elient an individual should receive for
the cost of tuition, w—eliest an individual must apply for and
pursue a federal Pell education lean—te-pay the—cogks—oftuition

Subaection (3) remains the same in text but is repumbered
(2).

43 The department, except as provided in
3)(a)+ and (b) and—te}, wil) provideg funding for the cost of
tuition for m-clisntan individual at a public or private program of higher
education up to but not exceeding the highest tuition charge in
the Montana university system.

{a) The department wil} providegr—subjeet—to—the—Timita—
tien—in—b}+ funding for the cost of tuition to a program of
hlgher education that is more expensive than the highest tuition
in the Montana unlverslty system if the department determines
that the program is not available otherwise or that the overall
cost of attendance fo the department inclusive of tuition, room
and board, texts and supplies at the program with the more
expensive tuition will be less than the overall cost of
attendance at the program in the Montana university system.

4b}—For—tuition—te—programe—efhigher-education—toecateld
id £ " ) 113 tdefunds e ;
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+e> (b) For tuition to a nationally recognized program:
designed and staffed for persons with severe disabilities, the
department wild provideg funding for the cost of tuition uwp—te

AUTH: Sec. 53-7-102, 53-7-302 and 53-7-315, MCA
IMP: Sec. 653-7-102, 53-7-103, 53-7-108, 53-7-303 and

53-7-310, MCA

3. The rules 46.6.306 and 46.6.411 as proposed to be
repealed are on pages 46-278 and 46-288 of the Administrative
Rules of Montana.

AUTH: Sec. 53-7-102. MCA
IMP: Sec. 53-7-102 and 53-7-105, MCA

4. The vocational rehabilitation services program
provides an array of vocational and vocationally-related
services to persons who, due to a disability, are in need of
services in order to realize employment opportunities.

The proposed changes to the rules governing financial need for
vocational rehabilitation services are generally necessary to
restructure the rules for better comprehengion, to remove and
add requirements as necessary, and to revise the methodology for
determinations of financial need.

The proposed amendments to ARM 46.6.405, purpose of financial
need standard, are necessary to remove references to rules
proposed for repeal and to provide a general statement of

purpose.

The proposed amendments to ARM 46.6.407, determination of
financial need prior to service, are necessary to change this
rule into a more general rule on the process of determination
and the services to which the financial need determination is
applied. The amendments are necessary to provide that the
determination of financial need is an on-going process that will
account for changes in a person’s financial need, and to specify
the services the availability of which is not subject to the
financial need determination. The specification of the exempted
services 1is neceasary in that it currently appears in ARM
46 .6.306 which is proposed for repeal,
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The proposed amendments to ARM 46.6.408, information for
determination of financial need, are necessary to improve the
comprehensibility of the rule, to clarify that the provision of
program funds for purchase of services is predicated upon
receipt of necessary financial information, and to clarify that
financial information may be obtained from any source.

The proposed amendments to ARM 46.6.409, financial need
standard, and ARM 46.6.410, resources, are necessary to revise
the methodology for calculation of financial need. The current
methodology, incorporating standards from the AFDC program, is
difficult to administer in a fair and equitable wanner. The
proposed methodology, based on standards derived specifically
for the vocational rehabilitation program, can be administered
more equitably. The proposed standards are more appropriate for
the purposes of the program.

The propoaed amendments to ARM 46.6.412, payment of tuition for
higher education, are necessary to remove gpecific limitations
that are unnecessary. The remaining applicable limitations will
provide adequate fiscal control over fund expenditures on
tuition.

The repeal of ARM 46.6.306 is necessary due to the consolidation
of the provisions on the applicability of financial need
determinations in the proposed amendments to ARM 46.6.407.

The repeal of ARM 46.6.411 is necessary in that the rule is
duplicative of ARM 46.6.409, 46.6.410, 46.6.505, and 46.6.517.

5. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Russell E.
Cater, Chief Legal Counsel, Office of Legal Affairs, Department
of Public Health and Human Servicea, P.O. Box 4210, Helena, MT
$9604-4210, no later than January 18, 1996.

6. The Office of Legal Affairs, Department of public Health
and Human Services has been designated to preside over and

conduct the hearing.

Rule Reviewer Director, Public Health
and Human Services

certified to the Secretary of State December 11, 1995.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

NOTICE OF PUBLIC HEARING
ON THE PROPOSED
AMENDMENT OF RULES

In the matter of the )
amendment of rules )
46.12.505, 46.12.509, )
46.12.593 and 46.12.1705 )
pertaining to medicaid cost )
report filing deadlines and )
physician attestation for )
certain providers )

TO: All Interested Persons

1. On January 12, 1996, at 9:30 a.m., a public hearing
will be held in the auditorium of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana to consider the
proposed amendment of rules 46.12.505, 46.12.509, 46.12.593 and
46.12.1705 pertaining to medicaid cost report filing deadlines
and physician attestation for certain providers.

The Department of Public Health and Human Services will
make reasonable accommodations for persons with disabilities who
wish to participate in this public hearing. If you request an
accommodation, contact the department no later than 5:00 p.m. on
January 1, 1996, to advise us of the nature of the accommodation
that you need. Please contact Dawn Sliva, P.O. Box 4210,
Helena, MT 59604-4210; telephone (406)444-5622; FAX (406)444-
1970.

2. The rules as proposed to be amended provide as
follows:

12. NPA’ 1 S, REIMBURSEMEN (1)

through (10) (b) remain the same.
(11) Inpatient hospital service providers shall be subject
to the billing requirements set forth in ARM 46.12.303. The

. 7 At the time a
claim is submitted, the hospital must have on file a eurrent
signed and dated acknowledgement from the attending physician
that the physician has received the following notice: "Notice
to physiciana: mediecaid payment to hospitals is bagsed in part on
each patient’s principal and secondary diagnoges and the major
procedures performed on the patient, as attested to by the
patient’s attending physician by virtue of his or her signature
in the medical record. Anyone who misrepresents, falsifies or
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conceals essential information required for payment of federal
funds, may be subject to fine, imprisonment or civil penalty
under applicable federal laws." The acknowledgement must have

been be completed upen—being ti
the physicjan ig granted admlttlng prlvxleges at the hoepltal—
p t m mi hi r f1

a jtti iv ita The
provider may, at its discretion, add to the language of this
statement the word *"medicare" soc that two separate forms will
not be required by the provider to comply with both state and
federal requirements. In addition, except for diastinct part
rehabilitation units and hospital resident cases, provider may
not submit a claim until the recipient has been either:

(11) (a) through (17) remain the same.

AUTH: Sec. 53-2-201 and 53-6-3113, MCA

IMP: Sec. 53-2-201, 53-6-101, 53-6:111, 53-6-113 and
53-6-141, MCA

46.12.509 ALL HOSPITAL REIMBURSEMENT, GENERAL (1) through
(3) remain the same.

(4) All hospitals reimbursed under ARM 46.12.505 or ARM
46.12,508 must flle the cost report w1th the Montana medicare
intermediary
reeeipt—of—the—department-—eost—settlement —detail—reporesy
whiehever—io—later~ on or before the last day of the fifth
calendar month following the cloge of the perigd covered by the

r [} isc i j ot tha e 1
a a

v . a 1
X ordj i A4 whi
a i In the event a
prov1der does not file within-96-—daysr wi

24 cost report within the
or fllea an 1ncomplete coat report, aﬁ—ameuﬁe—quai

the prov1der 8 total relmburaement eha%% Elll be wlthheld All
amounts so withheld will be payable to the provider upon
submission of a complete and accurate cost report. Unaveidable

delays—may be—reported—with—a—full-explanation—anda—request

: . . N L
|§aé§].£a{ i? ﬁiee”ﬂif” ef Exme %*M*E:. prior—te EEhe f:*?ﬂg
extensions

(5) éhrough (8) remain the same.
AUTH: Sec. 2-4-201, 53-2-201, 53-6-113, MCA

IMP:  Sec. 2-4-201, 53:2-203, 53-6-101, 53-6-111, 53-6-113
and 53-6-141, MCA
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E ERV R
AND AUDITS (1) through (1) (d) remain the same.

(1) The provider must file its cost report and
supporting documents with the department within-950-days—ef—the
elesing-date—of—itesfigeal—year- on or before the Jast day of

ift W h erd

- 1 by t} I For fi 1 iod 1 3 T

i W] v i ' g signifi tl
adversely affected due to extraordinary circumstances over which
the provider has no contxol, such as flgood or fire,

(idi) In the event a provider does not file a complete
cost report complymg with these rules

red in (1 d i or f 1 i i} s ort, the
provider’s total reimburgement ehatl will be withheld. All
amounts so withheld will be payable to the provider upon
eubm:.ssion of a cost report which complles w1th these rules

(1) (d) (iii) through (1) (g) remain the same.

AUTH: Sec. 2-4-201 and 53-6-113, MCA
IMP: Sec. 2-4-201, 53-2-2031, 53-6-101, 53-6-111, 53-6-113
and 53-6-141, MCA

CENTER RECORD

KEEPING AND REPORTS (1) through (4) remain the same.

3 N h , i
an—FQHe ‘g must submit to the department or its agent in
the form and detail required by the department, a cost report

r T
E wi he ¢lose of th
i iod ndi on
t he la d c reports are due

i

150 dayg. after the lagt day of the cost reporting period.
E : f the.d d ; Fils e !

w! vider’s o i

ver to xtraordin
circumstances over which the provider has no coptrol, such as
flood or fire. The cogt report mugt contain the following

information:
(5) (a) through (7) remain the same.
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AUTH: Sec. 53-6-113, MCA
IMP:  Sec. 2-4-201, 53:2-201, 53-2-606, $3-6:101, 53-6-111
and 53-6-113, MCA

3. The proposed changes to ARM 46.12.505(11) are
necessary to eliminate certain Medicaid program physician
attestation requirements in the current rule. The current rule
requires that for every individual medicaid inpatient hospital
service claim the physician must attest in writing to the
primary diagnosis, secondary diagnosis and procedures performed.
The wmedicaid rule followed the medicare rule on the same
subject.

The attestation requirement was one of several measures intended
to hold hospitals and physicians accountable for the information
submitted on claim forma. Because reimbursement is based in
large part upon the recipient's diagnosis, the diagnosis
information on the claim is c¢ritical to payment of the correct
reimbursement. Both hospitals and physicians have complained of
the administrative burden of completing the attestation
statements. Medicare program experience indicates that the
attestation requirement does not appear to be necessary, since
the hospital must keep on file an acknowledgment signed by the
physician and because the hospital is accountable under the
language contained on the hospital claim form. The medicare
program published a final rule in the federal register on
September 1, 1995 eliminating the requirement that the physician
8ign an attestation for each claim. Medicare has retained the
requirement that the hoapital keep on file an acknowledgment
signed by the physician.

The proposed changes to ARM 46.12.505(11) would change the
current medicaid rule to follow the changes to the phyasician
attestation rule adopted by medicare. The department believes
that the proposed rule will provide adequate accountability of
hospitals and physicians, while eliminating a burdensome
paperwork requirement. Adoption of the same requirement used by
medicare will also eliminate wunnecessary duplication of
procedures and paperwork for providers. The proposed changes
to 46.12.505(11) will apply to medicaid inpatient hospital
Bervices provided on or after September 1, 1995, the effective
date of the corresponding medicare changes.

The proposed changes to ARM 46.12.509, 593 and 1705 are
necessary to revise medicaid cost report filing rules for
hospitals, residential treatment centers (RTCs) and federally
qualified health centers (FQHCs) to follow recent changes in
medicare program requirements. Current medicaid rules require
these providers to file their annual cost reports within 90 days
after the end of their individual fiscal years. The rule
permit® a provider to obtain one 30-day extension, and provides
for progressively increasing withholding of reimburaement if the
report is not filed or is filed in an incomplete state. In
regsponse Lo provider complaints that 90 days was not a
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sufficient amount of time within which to complete and file the
reports, medicare adopted federal regulation changes that allow
hospital providers until the end of the fifth month after the
close of the provider's fiscal period to file cost reports, or
until 150 days after the close of the fiscal periecd if the
provider’s fiscal period does not end on the last day of the
month. Because the new rule will grant providers at least a
month more than they could have obtained with an extension under
the o0ld rule, medicare will allow extensions past the S5-month
period only if the provider’s operations have been significantly
affected due to extraordinary circumstances over which the
provider has no control, such as flood ox fire.

The proposed changea will follow the changes adopted by
medicare. The department believes that it is appropriate for
the hospital, RTC and FQHC programs8 to allow providers the
longer period of 5 months to file cost reports. Delay in
receiving the cost reports will not prevent the department from
timely completing annual rate setting or other requirements for
these programs. Providers in many or most cases prepare one
cost report to be submitted to both the medicare and medicaid
programs. Adoption of the mame period and related requirements
used by medicare will also eliminate unnecessary duplication of
procedures and paperwork for providera. The department will not
adopt the longer S-month period for medicaid nursing facility
cost reports, although some nursing facility providers are
combined hospital-nursing facilities. Receipt of the nursing
facility cost reports is critical to timely data analysis and
completion of annual rate setting for the nursing facility
program. Delay in receipt of the cost reports would not be
appropriate for this program.

The proposed changes to 46.12.509, 593 and 1705 will apply to
medicaid cost reports for fiscal periods ending on or after June
27, 1995, the effective date of the corresponding medicare
changes.

4, Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Russell E.
Cater, Chief Legal Counsel, Office of Legal Affairs, Department
of Public¢ Health and Human Services, P.0O. Box 4210, Helena, MT
59604-4210, no later than January 18, 1996.

5. The Office of Legal Affairs, Department of Public

Health and Human Services has been designated to preside over
and c¢onduct the hearing.

Rule Reviewer Director, }uElic Health and

Human Services
Certified to the Secretary of State December 11, 1995.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

CORRECTED NOTICE OF
PROPOSED AMENDMENT

In the matter of the )
amendment of rule 11.7.510 )
pertaining to the goal for )
reducing the percentage of )
children in foster care for )
two or more years )

TO: All Interested Persons

1. on October 26, 1995 the Department of Public Health
and Human Services published notice of the proposed amendment of
rule 11.7.510 pertaining to the goal for reducing the percentage
of children in foster care for two or more years at page 2224 of
the 1995 Montana Administrative Register, issue number 20.

2. The proposed notice of amendment inadvertently left
out the notice of the public’s right to comment on the proposed
rule amendment. Consequently the Department is changing the
date it proposes to amend rule 11.7.510 from December 22, 1995
to Japuary 29, 1996 and adds the following clause (which would
have been number 6) to the published notice:

Interested persons may submit their data, views or argu-
ments to the proposed amendment in writing to Russell E, Cater,
Chief Legal Counsel, Office of Legal Affairs, Department of
Public Health and Human Serviceas, PO Box 4210, Helena, MT 59604~
4210, no later than January 18, 1996.

3. All portions of the October 26, 1995 notice of proposed

amendment not specifically changed by this amended notice remain
the same.

Rule Reviewer Director, Publgc Health and

Human Services

Certified to the Secretary of State _ December 11 , 1995,
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE
OF THE STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF AMENDMENT
Rules 6.6.4102 and 6.6.4202 )
pertaining to insurance licensee )
continuing education fees and )
continuing education program }
administrative rule definitions. )

TO: All Interested Persons.

1. On November 9, 1995, the state auditor and
commissioner of insurance of the state of Montana published
notice of public hearing with respect to the proposed amendment
of rules 6.6.4102 and 6.6.4202. The notice was published at
page 2325 of the 1995 Montana Administrative Register, issue
number 21.

2. The agency has amended rules 6.6.4102 and 6.6.4202
exactly as proposed.

3. No comments or testimony were received.

Deputy Insurance Commissioner

Dsehfll { O

Eliéébeth A. O'Halloran
Rules Reviewer

Certified to the Secretary of State this 11lth day of December,
1995.
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BEFORE THE DEPARTMENT OF COMMERCE
STATE OF MONTANA

NOTICE OF AMENDMENT OF A
GENERAL RULE PERTAINING TO

In the matter of the amendment )
of a rule pertaining to general )
rule of the department, repeal ) THE DEPARTMENT OF COMMERCE,
of a rule pertaining to process ) REPEAL OF A RULE PERTAINING
servers, and repeal of rules ) TO PROCESS SERVERS AND THE
pertaining to polygraph )  REPEAL OF RULES PERTAINING
examiners, private employment ) TO POLYGRAPH EXAMINERS,
agencies and public contractors ) PRIVATE EMPLOYMENT AGENCIES
)  AND PUBLIC CONTRACTORS

TO: All Interested Persons:

1. On October 26, 1995, the Department of Commerce
published a notice of proposed amendment of a rule pertaining
to general department personnel and the repeal of rules
pertaining to process servers, polygraph examiners, private
employment agencies and public contractors at page 2175, 1995
Montana Administrative Register, issue number 20,

2. The Department has amended ARM 8.2.207 and repealed
ARM 8.2.401, 8.47.401 through 8.47.405, 8.51.101 through
8.51.701 (8.51.503 was previously repealed), 8.115.301, 8.115.304
8.115.305 and 8.115.313 through 8.115.316 exactly as proposed
(8.115.301 through 8.115.303 and 8.115.306 through B8.115.312
were reserved rules).

3. No comments or testimony were received.

DEPARTMENT OF COMMERCE

BY: K/lu /4’1 /((c(’({;t)

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

v ,./L;’L/Lv /[/ /h (_.ztl

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, December 11, 1995.
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BEFORE THE BOARD OF DENTISTRY
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment } CORRECTED NOTICE OF

of rules pertaining to applica- ) AMENDMENT, REPEAL AND
tions to convert inactive status) ADOPTION OF RULES PERTAIN-
licenses, dental hygienists, and) ING TO DENTISTS, DENTAL
definitions; repeal of a rule ) HYGIENISTS AND DENTAL
pertaining to use of auxiliary ) AUXILIARIES

personnel and dental hygienists;)

and adoption of a new rule )

pertaining to dental auxiliaries)

TO: All Interested Persons:

1. On July 27, 1995, the Beard of Dentiscry published a
notice of proposed amendment, repeal and adoption of rules
pertaining to dentists, dental hygienists and dental
auxiliaries at page 1380, 1995 Montana Administrative Register,
issue number 14. On November 22, 1995, the Board published an
adoption notice amending, repealing and adopting the rules,
gome with changes, at page 2469, 1995 Montana Adminiscrative
Register, issue number 22.

2. The Board inadvertently omitted striking the language
“all reversible" from subsection (1) of ARM B.16.602 in the
adoption notice. The language “and subject to (3) below,”
should read “and subject to (2) below,” since (2) was
deleted and (3) renumbered (2) in the adoption notice.
Replacement pages will reflect these changes when completed for
the December 31, 1995 deadline.

3. The Beoard also noted that new rule I, numbered ARM
8.16.707A in paragraph 2. of the adoption notice, indicates new
rule number I as * 7077 FUNCTION R _DENTAL, AUXILYARIES"
under the amendments to the proposal. That rule should be
numbered *“8.16.707R" as shown in paragraph number 2. of the
adoption notice, The last sentence in (9) should read
‘portions of" instead of "portions or.” These changes will also
be reflected in the replacement pages for December 31.

BOARD OF DENTISTRY
CAROL SCRANTON, DDS, CHAIRMAN

/ [
BY: e A1 A ht
ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

9 -
,qf;(,' '/%/ Aljlff A{L

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, December 11, 1945.
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BEFORE THE BOARD OF HORSE RACING
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment } NOTICE OF AMENDMENT AND
and repeal of rules pertaining ) REPEAL OF RULES PERTAINING
to the horse racing industry )  TO THE HORSE RACING INDUSTRY

TO: All Interested Personsg:

1. On October 26, 1995, the Board of Horse Racing
published a notice of proposed amendment of rules pertaining to
the horse racing industry at page 2178, 1935 Montana
Administrative Register, issue number 20.

2. The Board has amended ARM 8.22.703, 8.22.709 and
8.22.1621 and repealed ARM 8.22.1001 through 8.22.1018 and
8.22.1020 through 8.22.1025 exactly as proposed. ARM 8.22.1019
wag a reserved rule.

3. No comments or testimony were received.

BOARD OF HORSE RACING
JAMES SCOTT, D.V.M., CHAJIRMAN

BY: QLU 4/’ ‘ 7,{:(,(,-4)-,

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

////w Tn Lol

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, December 11, 1995.
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BEFORE THE BOARD OF OUTFITTERS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT OF RULES
and adoption of rules pertain- ) PERTAINING TO FEES AND
ing to the outfitting industry ) ADOPTION OF NEW RULES ON

} MORATORIUM AND OPERATIONS

) PLAN REVIEW

TO: All Interested Persons:

1. On September 14, 1995, the Board of OQutfitters
published a notice of public hearing on the proposed amendment
and adoption of rules pertaining to the outfitting industry, at
page 1761, 1995 Montana Administrative Register, issue number
17. On November 9, 1995, the Board published an adoption
notice at page 2388, 1995 Montana Administrative Register,
issue number 21, which amended ARM 8.39.518 and adopted new
rules I (8.39.801) and II (B.39.802) exactly as proposed. The
board tabled the adoption of proposed new rules III and IV
until further discussion was completed. Comments regarding new
rule IIT were addressed in the adoption notice published on
November 9.

2. The Board has voted to adopt new rule III (8.39.803)
exactly as proposed,

3. No other comments or testimony were received.

BOARD OF OUTFITTERS
O. KURT HUGHES, CHAIRMAN

BY: K;;ﬁ¢~'/2/ ik?“ 4.

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE
Ve

/Z, I Sl

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, December 11, 1995.
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BEFORE THE BOARD OF PLUMBERS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT OF
of rules pertaining to defini- ) 8.44.402 DEFINITIONS AND
tions and fees and adoption of ) 8.44,412 FEE SCHEDULE AND
new rules pertaining to medical } ADOPTION OF NEW RULES PER-
gas piping installation endorse-) TAINING TO MEDICAL GAS
ments }  PIPING INSTALLATION

) ENDORSEMENTS

TO: All Interested Personas:

1. On September 28, 1995, the Board of Plumbers published
a notice of proposed amendment and adoption of the above-stated
rules at page 1842, 1995 Montana Adminigstrative Register, issue
number 18.

2. The Board has amended ARM 8.44.402 and B.44.412 and
adopted new rules I through IV (8.44.501 through 8.44.504)
exactly as proposed.

3. No comments or testimony were received.

BOARD OF PLUMBERS
DICK GROVER, CHAIRMAN

BY: ﬂt@ ‘7%[ ) :&" tt &{ o)

ANNIE M. BARTQOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

[ZILV’ %/Z—er(«.érd

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, December 11, 1995,
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BEFCRE THE BOARD OF REALTY REGULATION
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment, } CORRECTED NOTICE OF

repeal and adoption of rules ) AMENDMENT, REPEAL AND

pertaining to realty regulation ) ADOPTION OF RULES PERTAINING
TO REALTY REGULATION

TO: All Interested Persons:

1. On August 24, 1995, the Board of Realty Regqulation
published a notice of proposed amendment, repeal and adoption
of rules at page 1609, 1995 Montana Administrative Register,
igsue number 16. On November 9, 1995, the Board published the
notice of adoption at page 2397, 1995 Montana Administrative
Register, issue number 21.

2. Section 37-51-604, MCA, was cited as the implementing
gection for ARM 8.,58.707, 8.58.709, 8.58.710 and 8.58.711 in
the original notice. House Bill 518, which became effective on
October 1, 1995, repealed section 37-51-604. Section 37-1-101,
MCA, will be cited as the implementing section for those rules
in the replacement pages for December 31, 1995.

BOARD OF REALTY REGULATION
STEVE CUMMINGS, CHAIRMAN

s

7

BY: Uy 711‘ ,}L(. [2 o
ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

)

I - 1
by Al bt
ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, December 11, 1995.
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BEFORE THE BOARD OF VETERINARY MEDICINE
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT OF
of a rule pertaining to fees and) 8.64.402 FEES AND THE
the adoption of a new rule } ADOPTION OF A NEW RULE
pertaining to licensees from ) PERTAINING TO LICENSEES
other states ) FROM OTHER STATES

TO: All Interested Persons:

1. On October 26, 1995, the Board of Veterinary Medicine
published a notice of proposed amendment and adoption of the
above-stated rules at page 2189, 1995 Montana Administrative
Register, issue number 20.

2. The Board has amended ARM 8.64.402 and adopted new
rule I (8.64.509) exactly as proposed.

3. The Board has thoroughly considered all comments and
testimony received. Those comments and the Board's responses
thereto are as follows:

One comment was received supporting the Board's
adoption of new rule I.
RESPONSE; The Board acknowledges the comment and has
adopted the rule as proposed.

BOARD OF VETERINARY MEDICINE
KENNETH BRUCHEZ, DVM, PRESIDENT

e My \@lz‘f,

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

ANNIE M, BARTOS, RULE REVIEWER

BY:

Certified to the Secretary of State, December 11, 1995.
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BEFORE THE BOARD OF HOUSING
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment |} NOTICE OF AMENDMENT OF

of rules pertaining to financing) 8.111.303 FINANCING
programg, lending institutions ) PROGRAMS, 8.111.305

and income limits and loan QUALIFIED LENDING INSTITU-

TIONS AND 8.111.405 INCOME
LIMITS AND LOAN AMOUNTS

amounts

TO: All Interested Persons:

1. On October 26, 1995, the Board of Housing published a
notice of proposed amendment of the above-stated rules at page
2202, 1995 Montana Administrative Register, issue number 20.

2. The Board has amended the rules exactly as proposed.

3. No comments or testimony have been received.

BOARD OF HOUSING
BOB THOMAS, CHATRMAN

// }
[/"/'v{ i _5?17 ‘/\A{‘. /

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

PERE ~
/‘;, . {/, ‘/;.(/V‘

ANNIE M. BARTOS, RULE REVIEWER

BY:

Certified to the Secretary of State, December 11, 1595.
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BEFORE THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF
amendment of Teacher ) AMENDMENT OF ARM
Certification ) 10.57.403 CLASS 3
) ADMINISTRATIVE CERTIFICATE;
} 10.57.,405 CLASS 5
) PROVISIONAL CERTIFICATE

To: All Interested Persons

1. On September 14, 1995, the Board of Public Education
published a notice of proposed amendment concerning ARM
10.5%7.403 Class 3 Administrative Certificate and ARM 10.57.405
Class 5 Frovisional Certificate at page 1769 of the Montana
Administrative Register, Issue number 17. On November 9, 1995,
the Board of Public Education published an additional notice of
proposed amendments to ARM 10.57.405 Class 5 Provisional
Certificate at page 2377 of the 1995 Montana Administrative
Register, Issue number 21.

2. The board has adopted ARM 10.57.403 rule as proposed
and the board has adopted ARM 10.57.405 as proposed and
published in Montana Administrative Register Issue 17 and Issue
21. It was not written in the published notice (MAR Notice No.
10-3-182) that ARM 10.57.405 would remain unchanged from (7) (a)
(11i) through (10).

3. The board has adopted these amendments to change the
language to include school psychologist bto the supervisor
endorsement and administrative certificate language and to make
the understanding of the rule clearer.

WAYNE BUCHANAN, Executive Secretary
Board of Public Education

Certified to the Secretary of State on 12/11/95.
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BEFORE THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF ADOPTION

adoption of Teacher ) OF CLASS 7 AMERICAN

Certification ) INDIAN LANGUAGE AND CULTURE
) SPECIALIST

To: All Interested Persons

1. On November 30, 1995, the Board of Public Education held
a hearing on the proposed new rule Class 7 American Indian Language
and Culture noticed on page 2089 of the Montana Administrative
Register, issue # 19.

2. The board has adopted the proposed new rule as proposed
with the following changes:

10.57.407 CLASS 7 AMERICAN INDIAN LANGUAGE AND CULTYRE SPECIALIST

(1) Term: S5 years - renewable.

{2) Basic qualification: The office of public instruction
shall issue a class 7 certificate based upon verification by the
American Indian tribe for which the 1language and culture
certification 15 desired that the individual has met tribal
standards for competency and fluency as a reqguisite for teaching
that language and culture. Candidates for Class 7 certification
must meet all non-academic reqguirements for certification in
Montana.

(3) Qualification criteria: EBaeh tribe—wiil—develop—itoOwh
eriteria The board will accept and place on file the criteria
developed by each grlbg for qualifying an individual as competent
to be a specialist in its language and culture.

{(4) Renewal: Sixty units of renewal activities authorized and
verified by the tribe will be required for renewal of a class 7
certificate.

(5} Responsibilities: A school district may assign an
individual certified under this rule to teaching—eor only,
specialist services within the field of American Indian language
and culture under such supervision as the district may deem
appropriate. No additieomal teaching certificate or endorsement is
required for duties within this prescribed field.

Ho 6 Set-—prOVEEitoRr—Thia rule shatlexpire—£i Foes & N

g ] tak f —doptd - blishod : o £y

AUTH: Sec. 20-4-102 MCA; IMP, Sec. 20-4-103, 20-4-106 MCA

3. At the public hearing which was held November 30, 199%%
twelve persons testified as proponents and three as opponents. Nine
proponents and one opponent submitted written camments to November 151999,
the date on which the Board closed the hearing record. The
proponents stressed the importance of adopting the rule hecause ut
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the dwindling number of fluent speakers on the different
reservations which varied from six individuals (Chippewa-Cree) to
4600 (Crow). Proponent testimony argued that the Class 7 would
allow tribal elders, many of whom are of advanced age, with limited
formal education, to teach American Indian language and culture.
Another point raised by the proponents was that the various tribes
should be the entities that set the gualifications for the class 7
specialist certificate because the usual certification entities,
the c¢olleges and state education department, do not have
individuals qualified to determine the language fluency or
understanding of the culture to certify candidates for
certification., An attorney for the Administrative Code Committee
suggested that the language in subsection (3) changed to take into
account the sovereignty of the Indian tribes and to remove the
requirement that tribes submit certification ¢riteria. The Board
adopted the ACC recommendations, Opponent objections fell into
two categories. The first was that the proposal was a departure
from the previous certification categories in that it did not

require a college degree for a specialist certificate. The
opponents expressed the fear that this would establish a precedent
and that other groups wold ask for similar certification. The

board rejected this argument, citing the fact that there is an
affirmative duty placed on the state by the constitution in Article
X,section 1.,(2) to recognize and preserve “the unique cultural
heritage of the American Indians.” The second class of objections
by opponents concerned the way in which local school districts
might utilize the services of individuals with class 7
certification and the effect this would have on the students.
However, the board determined that these were local school district
concerns that were not unlike concerns encountered with the
employment of any certified individual. The board considered all
statements and determined that the need for this certification
classification outweighed the possible problems that might be
encountered in its implementation. In addition, the board adopted
the proponents' recommendation that the sunset clause was not needed
due to the fact that all certification standards are reviewed by
the board at five year intervals. The board adopted two other
amendments in order to make the language more clear.

U rpe G

Wayne Buﬁhanan, xecutive Secretary
Board of Public Education

Certified to the Secretary of State on 12/11/95.
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BEFORE THE DEPARTMENT OF JUSTICE
DIVISTION OF FORENSIC SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment )

of Rules 23.4.201, 23.4.212, )

23.4.213 and 23.4.217 and )

the adoption of new Rule I ) NOTICE OF ADOPTION AND
concerning the administration ) AMENDMENT OF RULES

of preliminary alcohol )

screening tests and the )

training of peace officers who)

administer the tests.

TO: All Interested Persons.

1. on October 12, 1995, the Department of Justice
published notice of its intent to amend and adopt the above-
captioned rules at pages 2093 through 2097 of the Montana
Administrative Register, Issue No. 19.

2. The agency has amended rules 23.4.201, 23.4.212,
23.4.213 and 23.4.217 as proposed.

3. The agency has adopted new rule I with the following
change:
NEW RULE I {(23.4.225) PROBABLE CARUSE TESTS

(1) PRELIMINARY BREATH TESTERS (PBTs)

(a) All models and/or types of PHTs used for development

of probable cause evidence must be approved by the division. A
list of approved PBTs will be maintained at the division.

(b} Individuals conducting PBTs as authorized by statute
must be certified as breath test specialists.
(c) individuals certified as breath test specialists

pursuant to 23.4.216 on or before July 1, 1995 are deemed to be
PBT-certified after attending a PBT operation course approved by
the division of forensic sciences. Individuals certified as
breath test specialists after July 1, 1995 are deemed to be PBT
certified.

(d) Individuals responsible for field certification of
the PBT must receive training approved by the division outlining
the procedures for conducting such certifications.

(e} All PBT results will be recorded in a manner approved
by the division of forensic sciences,

AUTH: Section 61-8-405 MCA IMP: Section 61-8-405 MCA

4. The only comment received was from the staff of the
agency:
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COMMENT ;
The staff commented on new rule I, and requested that

subsection (1) {(e) be added on grounds of clarity and
consistency.

RESPONSE ;
The staff’s request has merit and is adopted.

torhey General

Koo, Ao,

Rule R&yiewer {

Certified to the Secretary of State December /l , 1996,
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BEFORE THE DEPARTMENT OF JUSTICE
OF THE STATE OF MONTANA

NOTICE OF THE REPEAL
OF RULES 23.5.103,
23.5.104, AND 23.5.106
THROUGH 23.5.111 AND
AMENDMENT OF 23.5,101,
23.5.102 AND 23.5.105

In the matter of the amendment
and adopticn of subsequent
amendments to federal rules
presently incorporated by
reference in rules 23.5.101
and 23.5.102, the amendment of
rule 23.5.105 and the repeal
of rules 23.5.103, 23.5.104,
and 23.5.106 through 23.5.111
pertaining to motor carrier
and commercial motor vehicle
safety standard regulations.

TO: All Interested Persons.

1. On November 9, 1995, the Department of Justice
published notice of public hearlng at pages 2380-2383, Issue No.
21 of the Montana Administrative Register of the proposed
amendment. of rules 23.5.101, 23.5.102 and 23.5.105 and the
repeal of rules 23.5.103, 23.5.104, and 23.5.106 through
23.5.111.

2. The Department has amended rule 23.5.101 exactly as
proposed and repealed rules 23,5.103, 23.5.104, and 23.5.106
through 23.5.111.

3. The Department has amended rules 23.5.102 and 23.5.105
as proposed with the following changes:

23.5.102 FEDERAL TO CARRIJER SAFETY RULES AND STATE
MODIFICATIONS

(1) All commercial motor vehicles, as defined in 61-1-134,
MCA, and motor carriers that are subject to regulation by the
department under 44-1-1005, MCA, shall comply with and the
department does hereby adopt, by reference, the following
portions of the federal motor carrier safety regulations of the
department of transportation, subject to the provisions of (2)
below. The regulations adopted are 49 CFR Part 385, 49 CFR Part
387, 49 CFR Parts 390 through 399 (excluding subpart H of Part
391) and Appendi» Appendiceg B and G to subchapter B of chapter
III, Title 49 of the Code of Federal Regulations, updated
through the effective date of this rule. Copies of the
regulations may be obtained from the Superintendent of
Documents, U.S. Government Printing Office, Washington, D.C.
20402.

(2) The federal regulations incorporated herein by
reference are subject to the following modifications:

(a) For purposes of intrastate motor carriers, subsection
(a) of the definition of "commercial motor vehicle" in 49 CFR
390.5 shall be restricted to those vehicles with a gross vehicle
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weight or manufacturer’s rated capacity of 26,001 pounds or
more.

(b) For purposes of part 385 and parts 390 through 399,
the definition of "commercial motor vehicles" in section 3963
390.5, shall include vehicles used in either interstate commerce
or intrastate commerce.

(c) For purposes of part 385 as applled to 1ntrastate
carriers, the "compliance review;"
will be referred to as a "safety fitness review."

(d) With respect to 49 CFR 385.21, a "Motor Vehicle
Inspection Application" prescribed by the department shall be
used by all intrastate carriers instead of a "Motor Carrier
Identification Report, Form MCS-150"; this report may be
obtained from the Montana Highway Patrol/Motor Vehicle
Inspection Bureau, 303 North Roberts, Helena, MT 59620.

(e) Part 391 is 8ubject to the age and physical
qualification provisions of ARM 23.3.505 and 23.3.506, for those
individuals operating under a type 2 commercial vehicle
operator's endorgement and not engaged in "interstate commerce",
as defined in 49 CFR, part 391.

(f) 49 CFR 392.10 and 49 CFR 393.42 apply only to vehicles
that are engaged in interstate commerce as defined in 49 CFR
390.5.

(g) Any reference to the Federal Highway Administration,
Administrator or FHWA staff or special agents shall be
considered to be a reference to the department as applied to
commercial wmotor vehicles and motor carrierg operating
intrastate, and where appropriate to the context, to commercial
motor vehicles and _motor carriers operating interstate.

AUTH: Sec. 44-1-1005(1), MCA IMP: Sec. 44-1-1005(1).

23.5.105 SAFETY INSPECTION PROGRAM; PURPOSE AND OUT-OF-
SERVICE CRITERIA (1) The safety inspection program implemented
by the department of justice is intended to focus on those
driver-related and mechanical factors most often blamed for
accidents involving trucks, passenger carriers, and hazardous
material transporters and is designed tc remove potentially
unsafe drivers and imminently hazardous vehicles from Montana’s
highways.

(2) In addition to the federal regulations adopted in ARM
23.5.102, the safety inspection program will follow Commercial
Vehicle Safety Alliance (CVSA), Memorandum of Understanding,
Appendix A, North American Uniform Qut-of-Service Criteria {Rev—

, 1ncorporated herein by reference. A copy of the North
America Uniform Out-of-Service Criteria may be obtained from the
Commercial Vehicle Safety A111ance, 5430 Grosvenor Lane, Suite
130, Bethesda, MD 20814 .

(3) For purposes of this program, inspection may be waived
for any vehicle subject to inspection and bearing a CVSA
inspection decal issued by state or province using CVSA out-of-
service c¢riteria within the preceding 90 days, as identified by
color code and corner trimming.

AUTH: Sec. 44-1-1005(1), MCA IMP: Sec. 44-1-1005(1).
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4. The Department conducted a public hearing on December
1, 1995, which was presided over by Brenda Nordlund of the
Appellate Legal Services Bureau, Department of Justice. Oral
comments were received from a representative of the Montana
Motor Carriers Association, supporting the changes as proposed,
and department staff. No written comments were received as of
December 7, 1995. Comments from the hearing are summarized as
follows, along with the response of the Department:

Ccomment: To avoid confusion as to the Department’s authority
over both commercial motor vehicles and motor carriers, express
reference to latter should be included in rules 23.5.102 and
23.5.105.

Response: The Department agrees with the comment, as its
jurisdiction under 44-1-1005, MCA, clearly extends not just to
the commercial motor vehicle itself, but also to the motor
carrier who operates those vehicles or who employs individuals
to operate the vehicles in the carrier’'s behalf.

Comment : Reference in the proposed amendment to rule
23.5.102(2) (b) to the definition of "commercial motor vehicle"
should be changed from section 390.3 to section 3%0.5.
Additionally, reference to same incorrect section should be
changed or omitted from rule 23.5.102(2) (c) .

Response: The Department has checked the reference and agrees
that the correct reference should be section 390.5. As to the
former, the requested change has been made by correction; as to
the latter, by omission of the reference entirely.

Comment : In proposed 23.5.105(2), reference to the 4/1/95
revision date of the Commercial Vehicle Safety Alliance, (CVSA),
Memorandum of Understanding, Appendix A, North American Uniform
Out.-of - Service Criteria, should be deleted, as both the
department and industry will expect that as to a particular
ingpection, the current version of the out-of-service criteria
will be used, rather than an out -dated version. On a related
note, the most recent version of the out-of-service criteria
will be more readily available from the CVSA directly, rather
than the Department.

Responge: The Department agrees that staff will be relying on
the most recent version of criteria in performing their
inspections and the CVSA offices are a better source from which
to obtain copies of the most recent revision, particularly in
quantity. Therefore, the requested changes have been made.

Comment: Appendix B to subchapter B of chapter 111, Title 49,
should be included in the adoption by reference to clarify
extent of Department’s authority to conduct on-site inspection
of a motor carrier.

Montana Administrative Register 24-12/721/95



-2810-

R onse: The Department agrees with the comment, to extent,
authority conferred until Appendix B is coextensive with the
department‘s authority under 44-1-1005, MCA, as applied to
intrastate motor carriers. If not, appendix B application would
be limited to interstate motor carriers and where consent has
been obtained, intrastate motor carriers. The requested change
has been made.

ney General

Rule Reviewer

Certified to the Secretary of State, December 11, 1995

24-12/21/95 Montana Administrative Register



~-2811-

BEFORE THE MONTANA BOARD OF CRIME CONTROL
DEPARTMENT OF JUSTICE
STATE OF MONTANA

In the matter of the amendment
of ARM 23.14.802, 23.14.804,
23.14.807 and 23.14.808, and
the repeal of ARM 23.14.805,
23.14.806, 23.14.809 and

)

) NOTICE OF AMENDMENT

)

)

)
23.14.810 of the Peace )

)

)

)

)

)

AND REPEAL OF RULES

officer Standards and Training
Council pertaining to the
revocation and/or suspension
of peace officer
certification.

TO: All Interested Persons:

1. On September 28, 1995, the Montana Board of Crime Control
published notice of the proposed amendment and repeal of the above-
captioned rules pertaining to the revocation and/or suspension of
peace officer certification. The notice was published at pages
1883 through 1886 of the Montana Administrative Register, Issue
No. 18.

2. The agency has amended and repealed the rules as
proposed.
3. No comments or testimony were received.

MONTANA BOARD OF CRIME CONTROL

By:fﬁ' . é é 3
LLIS E. KISER, XECUTIVE DIRECTOR

Wk, el
Rule R{Ylewer <S

Certified to the Secretary of State, December “ , 1995,
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF THE AMENDMENT
amendment of ARM 24.21.414 ) OF ARM 24.21.414 AND THE
and the adoption of ) ADOPTION OF WAGE RATES
wage rates for certain )

apprenticeship programs )

TO ALL INTERESTED PERSONS:

1. On September 28, 1995, the Department published notice
at pages 1887 through 1890 of the Montana Administrative
Register, Issue No. 18, to consider the amendment of ARM
24.21.414, and the adoption of wage rates related to certain
non-urban apprenticeship programs in the building construction
industry.

2. On October 20, 1995, a public hearing was held in
Helena concerning the proposed amendments at which oral and
written comments were received, Additional written comments

were received prior to the closing date of October 27, 1995.

3. After consideration of the comments received, the
Department of Labor and Industry has amended ARM 24.21.414 as
follows: {new matter underlined, deleted matter interlined,

added matter in all capitals)

24.21.414 WAGE RATES TO BE PAID IN BUILDING CONSTRUCTION
OCCUPATIONS (1) through (3) Remains the same.

{4) The applicable journeyman wage for the areas outside
of the counties listed in (3) is the weighted average of the
journeyman wage in the same region, as determined by survey.

{a) The department will biennially survey registered
apprenticeship program sponsors that are not located in the
counties listed in (3). In determining the location of the
program sponsor, the department will consider the primary
location of the employing entity that provides the apprentice’s
training. Montana human services regions will be used for the
survey. The applicable journeyman wage is the weighted average
for the corresponding apprenticeable occupation for each region.

(b} The biennial survey of registered apprenticeship
sponsors may be coordinated with the surveys used to calculate
the standard hourly prevailing rate of wages. The department,
in order to coordinate the biennial surveys referred to in this
paragraph, may undertake an initial interim survey that is
followed in less than 2 years by the biennial survey.

fe)4d
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W‘ @. =

RESPONSES_FOR A PARTICULAR OCCUPATION IN A GIVEN REGIQN, THE
APPLICABLE WAGE RATE FOR THAT OCCUPATION IN_THAT SURVEY REGION
IS THE RATE ASCERTAINED BY THE REGISTRATION AGENCY, BASED ON A

REVIEW OF REGISTERED APPRENTICESHIP DOCUMENTS. THE RATE FOR
THAT OCCUPATION WIL]L BE SET AT THE HIGHEST RECOGNIZED JOURNEYMAN
WAGE RATE CONTAINED IN A REGISTERED APPRENTICESHIP STANDARD FROM
A _PROGRAM SPONSOR LOCATED IN THAT REGION, NOT INCLUDING SPONSORS
LOCATED IN A COUNTY LISTED IN (3).

(d) IF _THERE IS NO REGISTERED APPRENTICESHIP PROGRAM FOR
A _GIVEN OCCUPATION IN THE SURVEY REGION, THEN A RATE WILL NOT BE
ESTABLISHED FOR THE SURVEY PERIOD.

(5) Same as proposed.

{(6) Remains the same.

(7} This rule applies to apprenticeship agreements
registered with the department on or after Deeember—1-—39555
JANUARY 1, 1996.

AUTH: Sec. 39-6-101 MCA
IMP: Sec. 39-6-101 and 39-6-106 MCA

4. After consideration of the comments, the Department
has adopted wage rates as proposed, but with the following
changes:

Urban Counties:
Operating Engineer $16.60 (all seven counties)

Non-urban regions:

Occupation Region 1 Reqion 2 Region 3 Region 4 Region5
Operating $16.60 $16.60 $16.60 $16.60 $16.60
Engineer
Plumber & $19.40
Pipefitter
AUTH: Sec. 39-6-101 MCA
IMP: Sec. 39-6-101 and 39-6-106 MCA
5. The Department has thoroughly considered the comments

and testimony received on the proposed amendments and rates.
The following is a summary of the comments recejved, along with
the Department’'s response to those comments:

Comment 1: Staff of the Administrative Code Committee commented

that the proposed amendment to ARM 24.21.414{4) (c) was confusing
and did not follow established practices for use of a colon and
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subparts. Staff suggested rewording and/or reorganizing the
text .

Response 1: The Department has reworded and reorganized the
text as suggested.

Comment 2: Don Halverson, Plumbers and Pipefitters Local #459,
submitted additional data for plumbers and pipefitters.
Response 2: The Department added this information to the
calculation of the base journey-level rate for apprentice wages
for plumbers and pipefitters. As a result, the rate for this
occupation increased in Region 5.

Comment 3: Doris Rominisko, Montana Operating Engineers and
Associated General Contractors Joint Apprenticeship and Training
Trust, commented that the occupation "operating engineer" should
take the place of other operating engineer occupations for final
rates. She submitted additional data for operating engineers.
Response 3: The Department agrees with the comment and will use
the occupation "operating engineer" for the final rates. The
Department added this information to the calculation of the base
journey-level rate for apprentice wages for opsrating engineers.
As a result, the rate for this occupation increased in all rural
regions and urban counties.

Comment 4: Some commenters stated that the wage rate survey
period should be annual, not biennial. Other commenters
objected to the use of a survey at all.

Response 4: The Department believes that a biennial wage rate
survey, coordinated with other periodic surveys that the
Department undertakes represents a reasonable and cost-effective
way of gathering the information, with minimal impact on
respondents. The Department will conduct its apprenticeship
wage rate survey along with the biennial construction industry
prevailing wage survey. If the prevailing wage survey is
conducted on an annual basis in the future, the apprenticeship
survey will be conducted annually, too.

Comment 5: 8Several commenters expressed concern that businesses
without apprentices were responding to the wage survey.
Response 5: The Department’s survey methodology is such that
only those apprenticeship sponsors who employ journey-level
workers were sent surveys,

Comment 6: Several commenters stated that they felt the wage
rates should include fringe benefits.

Response 6: The Department believes that it cannot require
payment of fringe benefits for apprentices, due to federal law

preemption by ERISA. The Department notes that when other
states have attempted to require payment of fringe benefits (or
the cash equivalent), the requirement has been struck down by

the courts on ERISA grounds.

Comment 7: Several commenters stated that because of the
reference to prevailing wage occupation definition used in ARM
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24.12.414, or for other reasons, the apprenticeship wage rate
statewide should be based on prevailing wage rates.

Responge 7: The Department does not use the prevailing wage
rate (which includes fringe benefits) for the reasons stated in
the above response. The use of certain hourly rates, taken from
other surveys, does not change the prevailing wage rates.

Comment. 8: A commenter suggested that instead of using survey
or prevailing wage rates, the Department should simply allow a
sponsor to use a percentage of the sponsor’s "shop rate."

Response 8: The Department believes that it would be very
difficult for it to obtain and verify "shop rate" dacta. The

Department notes that not all building trades have a "shop rate"
that would fit the proposed methodology. The Department will
keep the suggestion in mind as an alternative, if the current
methodology proves unworkable.

Comment 9: Several commenters generally opposed the adoption of
apprenticeship wage rates.

Response 9: The Department’s adoption of apprenticeship wage
rates is done so in fulfillment of the provisions of ARM
24.21.414, adopted earlier in the year. See generally the

comments and responses below in paragraph 6.

Comment 10: A commenter supported the proposed wage rates,
because the former system discouraged apprenticeship in some
areas where apprentices were required to be paid as much or more
than journey-level workers.

Response _10: The Department agrees with the comment and
believes that the regional approach to wage setting, taking into
account urban and non-urban wage rates, is equitable.

Comment 11: Several commenters stated that it is unfair for an
urban-based employer to pay apprentices a lower rate when
working outside of an urban area.

Respense 11: The urban-based sponsors are not required to pay
their apprentices a lower wage when the apprentice works outside
an urban county. The sponsor cannot pay apprentices a lower
rate than that provided for in the sponsorship agreement.

Comment 12: Some commenters opposed excluding from the non-
urban survey those urban-based sponsors that do work in non
urban areas. One commenter supported the primary location
methodology .

Responge 12: The Department believes that a regional approach
is the most equitable basis for setting wage rates. The

Department believes that the survey methodology appropriately
sets the survey parameters of surveying sponsors based upon
where the sponsor has a shop location. See also generally the
July 27, 1995, Notice of Adoption.

Comment _13: A commenter expressed concern that the adoption of
the rates would require the employing sponsor to raise the pay
of current apprentices.
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Responge 13: The rule only applies to sponsorship agreements
entered into on or after January 1, 1996. The Department has
amended the applicability date from December 1, 1995, to
January 1, 1996, to conform with the adoption date of the wage
rates.

Comment 14: A commenter guestioned whether an apprentice that
is working under a joint apprenticeship training committee
arrangement would be paid differently if the apprentice moves
from one employer to another.

Responge 14: There would be no change to the method or rate of
payment for an apprentice indentured prior to January 1, 1996.
Only an apprentice indentured on or after January 1, 1996, would
be subject to the rates as adopted.

Comment 15: A commenter suggested that the Department hold
additional public hearings concerning the adoption of
apprenticeship wage rates.

Response 15: The Department believes that additional public
hearings on apprenticeship wage rates are not needed. The
Department held a public hearing in June concerning the proposed
rules regarding the methodology for adopting wage rates, as well
as the October 20 public hearing regarding the rates themselves.

6. Additiconal comments were made during the comment
periocd, regarding matters not proposed for amendment or change.
The Department believes that the following comments are not
relevant to the proposed changes and therefore not required to
be included in this Notice, but has listed them because of the
interest expressed.

Comment 16: Several commenters stated that they were copposed to
the use of surveys for apprenticeship rate setting and for any
rates that treat urban and non-urban apprentices differently.
Responsge 16: The Department notes that the proposed amendments
do not change the portion of the rule that provides for urban
and non-urban rates, and the basic plan for obtaining non-urban
rates via a survey methodology. ARM 24.21.414 was adopted
effective August 1, 1995, following a public hearing and comment
period, and applies to apprenticeship agreements entered into on
or after January 1, 1996. The commenters are encouraged to
generally review the comments and responses contained in the
July 27, 1995, Notice of Adoption, found at page 1418, Montana
Administrative Register, issue 14.

Comment 17: A commenter generally opposed the Department’'s use
of an advisory committee in establishing ARM 24.21.414, and felt
that the advisory committee was inherently unfair.

Response 17: The Department’s use of an advisory committee was
degcribed in greater detail in the May 11, 1995, Notice of
Public Hearing, found at page 758, Montana Administrative
Register, issue 9, and the July 27, 1995, Notice of Adoption.
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The Department believes that it had a fair representation of
union and non-union interests, as well as urban and non-urban
interests.

comment 18: A commenter stated that sponsors should be required
to fulfill the apprenticeship commitment to an apprentice before
being allowed to hire another entry-level apprentice.

Response 18: The Department agrees with the comment. ARM
24.21.412 was adopted, effective August 1, 1995, for that
reason.

7. The amendments and rates are effective January 1,
1996.
David A. Scott Laurie EkaRhger, Commissioner
Rule Reviewer DEPARTMENT OF LABOR & INDUSTRY

Certified to the Secretary of State: December 11, 1995.
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the ) NOTICE OF AMENDMENT, ADOPTION
amendment of ARM 24.28.101, ) AND REPEAL OF RULES
24.28.102, 24.28.103, 24.28.104,)

24.28.105, 24.28.106, 24.28.107,)

24.28.108 and 24.28.111, the )

adoption of new RULE I, and the )

repeal of ARM 24.28.109, all )

related to workers’' compensation)

mediation )

TO ALL INTERESTED PERSONS:

1. On October 26, 1995, the Department published notice
at pages 2216 through 2221 of the Montana Administrative
Register, Issue No. 20, to consider the amendment, adoption and
repeal of rules related to workers’' compensation mediation.

2. On November 17, 1995, a public hearing was held in
Helena concerning the proposed amendments and repeals. Oral and
written comments were offered by members of the public.
Additional written comments were received prior to the closing
date of November 24, 1995.

3. After consideration of the comments received on the
proposed amendments, the Department has amended ARM 24.28.101,
24.28.102, 24.28.103, 24.28.104, 24.28.105, 24.28.107 and
24.28.111 exactly as proposed.

4. After consideration of the comments received on the
proposed amendments, the Department has amended ARM 24.28.106
and 24.28.108 as proposed, except for the following changes:
(new matter underlined, deleted matter stricken, additional
changes shown in all capital letters)

24.28.106 MEDIATION CONFERENCES (1) The—mediateor—ehall

i i ~ THE MEDIATOR SHALL

CONDUCT ONE MEDIATION CONFERENCE AND RE-CONVENE IF NECESSARY, OR
UPON REQUEST. Conferences may be conducted by telephone

conference call. If an ip-person conference is reguested, it

must be held in Helena, Montana.

AUTH: Sec. 39-71-2407 MCA IMP: Sec. 39-71-2411 MCA
24.28.108 MEDIATOR’S REPORT - - RECOMMENDATION (1) The

parties and the mediator are encouraged to attempt to resolve
issues at a mediation conference. If issues are not resolved at
or before a mediation conference, the mediator shall issue a
report as set forth in (2).

(2) Within 10 working days after a mediation conference,
the mediator shall prepare a written report to the parties
setting forth the mediator’s recommended solution and the basis
for the recommendation. I1f the mediator does not prepare a
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written report within 10 working days after a mediation
conference, the parties may proceed directly to workers'
compensation court. The mediator may also set forth alternative
solutlons i i i 3

why——ehe—4mH*&Af»ﬁ}—afewﬂﬁﬁ%—feeemmeﬂdedT WHEN PARTIES HAVE
OFFERED SPECIFIC SOLUTIONS WHICH ARE NOT RECOMMENDED BY THE
MEDIATOR, THE MEDIATOR SHALL EXPLAIN WHY THE SOLUTIONS ARE NOT
RECOMMENDED . i

AUTH: Sec. 39-71-2407 MCA IMP: Sec. 39-71-2409 and 2411 MCA

5. After consideration of the comments received on the
proposed rule, the Department has adopted the rule as proposed
with the following changes: (new matter underlined, deleted
matter stricken)

RULE I_ (24.28.112) FILE INFORMATION (1) Upenreeeipt—of
netiree—of-mediation—econfercnee—the—insurer ohall submit te—the
medtrater—all-—relevant—fite—infermation~ The petitioner shall
submit with the petition a copy of all information or
documentation that supports their position and that will be usged
at the mediation conference. Upon receipt of notice of
mediation conference, the respondent shall submit to the
mediator a copy of all information or documentation__that
supports their position and that will be used at the mediation
conference. If appropriate, the mediator may ask for additional
information. The information must be sent to the mediator at
least 1 week prior to the conference date.

(2) The medjiator, at the mediator’s option and with the
approval of the insurer, may review and copy the insurer’s file

at the insurer’'s place of business.
AUTH : Sec. 39-71-2407 MCA IMP: Sec. 39-71-2411 MCA

6. The Department has repealed ARM 24.28.109 exactly as
proposed.

7. The Department has thoroughly considered the comments
and testimony received on the proposed amendments. The
following is a summary of the comments received, along with the
Department’'s response to those comments:

Comment 1: Commenters requested the rule require the
Petitioner, as well as the Respondent, to provide copies of file
information.

Regponse 1: The Department has revised the rule to accommodate
this request by requiring the Petitioner to submit copies of
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file documents with the mediation petition.

Comment, 2: Commenters suggested the rule be amended to provide
more guidance with respect to which documents thé mediator needs
prior to a conference.

Response 2: Since each case requires different documentation,
instead of amending the rules to require specific file
documents, the mediator will enclose a written request {(in the
form of a checklist) with the Notice of Mediation Conference
asking the Respondent to provide specific file information, if
needed.

Comment 3: A commenter suggested the rule be amended to allow
mediators the option to review the insurer’s file at the
insurer’s place of business and request copies of itemized
documents .

Response 3: The Department agrees with the suggestion and has
amended the rule accordingly.

Comment 4: A commenter suggested the rule should require the
file copies be sent to the mediator 14 days before the
conference date to allow for timely mail delivery.

Response 4: Because of the shortened timeframes between receipt
of a mediation petition and mailing of the Notice of Mediation
Conference, the Department does not believe it can require 14
days, so it has retained the one week timeframe.

Comment 5: A commenter suggested that the Department amend ARM
24.28.101(2) (i) to ensure mediation has jurisdiction to mediate
disputes involving  apportionment between two separate
occupational disease causes.

Response 5: The rule lists exclusions to mediation. The
Department’s mediators currently do mediate these disputes. The
statute does not allow for apportionment between two
occupational disease causes, so the Department relies on 39-72-
303, MCA as a guide in these issues.

Comment 6: A commenter suggested amending the rules to allow
mediation jurisdiction over all occupational disease claim
issues.

Response 6: The statute controls the process to determine
whether or not a worker is suffering from an occupational
disease. Therefore, the statute, not the rules, would have to
be amended. Mediation accepts juriadiction of most benefit
disputes on a claim after it has been deemed an occupational

disease.

Comment 7: A commenter felt once a claim has been mediated, all
issues on that claim should be deemed submitted.

Response 7: The statutes, not the rule, require each benefit
issue to be mediated. The purpose of the statute is to allow
the respondent a chance to evaluate the issue and to facilitate

resolutions.
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Comment 8: A commenter requested that the Department reinstate
the language stricken from ARM 24.28.106.

Response 8: Since the statute requires the mediator to heold at
least one conference, the Department has reinstated and revised
the rule to accommodate this request.

Comment 9: A commenter suggested that the Department amend the
rule to require the mediator to issue a written report within 15
working days of the conference.

Response 9: The current rule requires the mediator to issue a

written report within 10 working days of the conference. The
majority of our customers have requested reductions in
timeframes. Since the commenter didn‘t explain why he was

requesting an increase in the time allowed for the written
report, the Department is not amending the rule as requested.

Comment 10: Commenters requested the language stricken in
24.28.108 be reinstated.

Responge 10: The Department will reinstate the language
requiring the mediator to explain why offered solutions are not
recommended. The Department believes the balance of the

stricken language regarding the response time post conference is
redundant and unnecessary in a rule, because it 1s in the
atatute.

Comment 11: Commenters requested reinstatement of 24.28.109
regarding dismissal for non-cooperation and amendments to the
rule to require the mediator to act in non-cooperation
situations.

Response 11: The Department agrees with the commenters that the
mediator should act in non-cooperation situations, as required
in the statute. Since the rule was redundant with the statute,
the Department has repealed it. If a party feels a non-
cooperation situation exists and the mediator does not
acknowledge it, the party should bring it to the mediator’s
attention.

Comment 12: A commenter requested the rules require the
mediator to take a substantive position on entitlement and
provide a detailed analysis of how that position was reached.
Another commenter requested the mediator be required to issue
written findings and conclusions.

Response 12: The statutory process does not anticipate fact
finding and conclusions of law. To issue such findings and
conclusions requires a formal binding process controlled by
rules of evidence and procedure, similar to contested case

hearings. Within the existing parameters, mediation can be
whatever the parties agree it should be on a case by case basis.
The parties should make their needs known to the mediator. If

the parties agree a detailed case analysis would enable them to
resolve the dispute or would like the mediator to conduct the
mediation as a settlement conference, etc, they should let the
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mediator know. The mediators are not judges or decision makers,
but would welcome any requests within the statutory parameters
which would facilitate resolution of a dispute.

8. The amendments and repeal are effective January 1,
1996 .
) AN
David A. Scott Laurie Ekanger, Commissioner
Rule Reviewer DEPARTMENT OF LABOR & INDUSTRY

Certified to the Secretary of State: December 11, 1995.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

NOTICE OF THE
ADOPTION OF RULES

In the matter of the )
adoption of Rules I through }
VII pertaining to medicaid )
self-directed personal care )
gervices )

TO: All Interested Persons

1. On August 24, 1995, the Department of Public Health
and Human Services published notice of the proposed adoption of
Rules I through VII pertaining to medicaid self-directed
personal care services at page 1656 of the 199% Montana
Administrative Register, issue number 16.

2. The Department has adopted the following rules as
proposed with the following changes:

RULE I] 46.12.559 SELF-DIRECTED PERSONAL €ARE ASSISTANCE
SERVICES, DESCRIPTION AND PURPQSE (1) Self-directed personal
eare ASSISTANCE services are medically necessary in-home
services provided to medicaid reeipients CONSUMERS whose
disability functionally limits performing activities of daily
living, and who take the responsibility or have a representative
to take the responsibility of managing the services. Self-
directed personal eare ASSISTANCE services are intended to
provide control of service delivery to the reeipient CONSUMER
and to allow the reeipient CONSUMER to direct health related
tasks.

FEietpate
in—the—program- CONSUMERS WILL PROVIDE THEIR PHYSICIAN OR HEALTH
CARE PROFESSTIONAL EVIDENCE OF ABILITY TO MANAGE THEIR PERSONAL
ASSISTANCE SERVICES,

{a) THE SCOPE AND DETAIL OF THE EVIDENCE SHALL BE
DETERMINED BY THE PHYSICIAN OR HEALTH CARE PROFESSIONAL,

(3) Reeipients CONSUMERS who are unable to utilize self -
directed personal eare ASSISTANCE SERVICES may receive services
through the personal eare ASSISTANCE services program managed by
provider agencies under agreement with medicaid.

AUTH: Sec. 53-6-113 and 53-6-145, MCA
IMP: Sec. 53-6-101 and 53-6-145, MCA

[RULE II) 46.12.559A SELF-DIRECTED PERSONAL GARE

ASSISTANCE SERVICES APPLICATION OF GENERAL PERSONAL CARE RULES

{1} The following ARM cites apply to the self-directed

personal eare ASSISTANCE services program:
{1) (a) remains as proposed.
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(b) ARM 46.12.556(2), (4), (5), (9), (10), {12), (17), (18},
(21) +203—threugh—(23+ and (25), pertaining to requirements,
limitations and termination of services;

(1) (c) remains as proposed.

(d) ARM 46.12.558(1), and (6) threugh and (9), pertaining
to compliance reviews.

AUTH: Sec. 53-6-113 and 53-6-145, MCA
IMP: Sec. 53-6-101 and 53-6-145, MCA

RULE I1I 6.12.559B ELF-DIRECTED _PERSONAL E€ARE

ASSISTANCE SERVICES CONSUMER REQUIREMENTS (1) To

qualify for self-directed personal eare ASSISTANCE the reeipient
CONSUMER must:

(a) have a medical condition which results in the need for
personal eare ASSISTANCE services;

(b} be capable of assuming the management responsibilities
of attendants ASSISTANTS or have an immediately involved
representative willing to assume this responsibility;

{(c) have authorization from a PHYSICIAN QR health care
professional to participate in the program; and

(1) (d) remains as proposed.

(2) The reeipient CONSUMER must be capable of acting as
though the personal eare—attendant ASSISTANT is their employee
for the purpese PURPQSES of selection, management and

supervision of the personal eare—attendant ASSISTANT, although
the personal eareattendant ASSISTANT is the employee of a self-
directed personal eare ASSISTANCE provider.

(a) The reeipient CONSUMER has the primary responsibility
in the scheduling, training and supervision of the personal eare
attendant ASSISTANT. The xeeipient CONSUMER has the right to
requ1re that a particular person §SIST T discontinue providing
services to the fe€i§&6h€ CONSUM,

+e}+ (b} The =reeipient CONSUMER may have an immediately
involved representative assume some or all of the
responsibilities imposed by this rule. An immediately involved
representative is a person who is directly involved in the day
to day care of the reeipient CONSUMER. An immediately involved
representative must be available to assume the responsibility of
managing the *ee&p*ea%*s CONSUMER'’S care, including directing

the care as it occurs in the home.

AUTH: Sec. 53-6-113 and 53-6-145, MCA
IMP: Sec. 53-6-101 and 53-6-145, MCA
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IRULE Iv] 46.12.559C SELF-DIRECTED PERSONAL EARE
ASSISTANCE SERVICES, PLAN OF CARE REQUIREMENTS (1) A i
CONSUMER must heve DEVELOP a plan—ef-eare SERVICE PLAN AND HAVE
1T approved annually by a physician or health care professional
prior to receiving self-directed personal eare ASSISTANCE
services. The plan must include:

(a) the =xeeipientts® CONSUMER’'S need for persconal eaxe
ASSISTANCE services as documented BY THE PROVIDER AGENCY through
completion of the department’s personal eare ASSISTANCE services
reeipient CONSUMER profile;

(b} tasks assigned to the personal eare-—atterdant
ASSISTANT;

(1) (c) remains as proposed.

(d) a training plan for attendants ASSISTANTS performing
health related tasks;

(1) (e) remains as proposed.

(f) a  schedule 6f*4ASﬁpef¥{ﬂ4€ﬁk——Eﬁh_v6444h€ﬂ4+§¥——eafe

needs—and-—whieh 3o no—lesa—than TO UPDATE THE CONSUMER PROFILE
BY THE PROVIDER AGENCY AT LEAST once every 180 days.

AUTH: Sec. 53-6-113 and 53-6-145, MCA
IMP: Sec. 53-6-10) and 53-6-145, MCA

RULE V] 46.12.559D SELF-DIRECTED PERSONAL €ARE ASSISTANCE
SERVICES, PROVIDER REQUIREMENTS (1) Self-directed personal
eare ASSISTANCE providers have the following responsibilities:

(a} ASSIST CONSUMERS TO identify resources for personal
eare—attendante ASSISTANTS;

(b) advise the Eeeipieﬂf CONSUMER regarding program
participation;

(c) aseist—irdetermining DETERMINE the amount of services
avallable to the reeipient CONSUMER BY COMPLETING THE CONSUMER
PROFILE;

(d) re-certify reeipientts CONSUMER needs every 180 days;

(e) review the plan of care; AND

4¢3 (f)} act as the employer of record for personal c%re
attendants ASSISTANTS for the purpese PURPOSES of payroll and
federal hiring practicest+—and.
Tind ) ) ) )
deparements

AUTH: Sec. 53-6-113 and 53-6-145, MCA
IMP: Sec. 53-6-101 and 53-6-145, MCA

[RULE VI} _46.12.559E SELF-DIRECTED _PERSONAL €ARE
ASSISTANCE SERVICES GENERAL REQUIREMENTS (1) remains as
proposed.

(2) Self-directed personal eare ASSISTANCE providers are
limited to businesses organized under the laws of the state of

Montana.
(3) Self-directed personal eare ASSISTANCE services may
only be delivered by an attendant INDIVIDUAL who is the employee
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of a medicaid enrolled provider and who is selected by the
reeipient CONSUMER or their immediately involved representative.

(4) Personal eare ASSISTANCE services managed by provider
agencies under agreement with medicaid are ndét available to
individuals participating in the self-directed personal eare
ASSISTANCE program,

{a) THE USE OF PERSONAL ASSISTANCE SERVICES MANAGED BY
PROVIDER AGENCIES MAY BE PERMISSIBLE IN THE EVENT THAT THE

CONSUMER’'S EMERGENCY BACK UP PLAN FAILS.
(5) Reutine—heme HOME health skilled nursing services are

not available to reeipients—enrelled—in—this-program CONSUMERS
for the completion of health maintenance activities WHICH THE
CONSUMER HAS BEEN AUTHORIZED TO MANAGE.

{a) THE USE OF HOME HEAULTH SKILLED NURSING SERVICES MAY BE
PERMISSIBLE IN THE EVEN ER'S EMERGENCY BAC

PLAN FAILS,

(6) Reeipients CONSUMERS who have been terminated from the
self-directed program may apply for personal earxe ASSISTANCE
services through the medicaid personal eare ASSISTANCE services
program managed by approved provider agencies,

AUTH: Sec. 53-6-113 and 53-6-145, MCA
IMP: Sec. 53-6-101 and 53-6-145, MCA

RULE VII 46.12.559F SELF-DIRECTED ERSONAL  CARE

ASSISTANCE SERVICES, COMPLIANCE REVIEWS (1) Compliance reviews
shall be conducted on beth—the—reeipient—and the provider by
department staff at the provider's premises er—the—reeipientis
home .

(a) COMPLETION OF THE COMPLIANCE REVIEW MAY REQUIRE
PARTICIPATION FROM THE CONSUMER.

(2) remains as proposed.

(a) on an annual basis; OR

(2)(&) through (3} (b} remain as proposed in text but are
renumbered (2) (b) through (3) (b).

{e) EVX 3 a P s
€t 3 HE g €

(3) (e) remains as proposéd in text but is renumbered
(3) ().

+£) (d) attendant ASSISTANT surveys; and

4g} (e) reeipient gguggu__ surveys.

(4) Reeip%eﬂﬁﬁ—aﬂd—pfeViéefﬁ PROVIDERS must achieve a 90%

compliance rate ag provided in ARM 46.12.558.

(5) PROVIDERS  have two
opportunities to achieve a 90% compliance rate or the following
may occur:

L hal] . . . 1 g ;

(Si(b) remains as proposéd in text but is renumbered
(s) (a).

4-12/21/95% Montana Administrative Register



-2827-

AUTH: Sec. 53-6-113 and 53-6-145, MCA
IMP: Sec. 53-6-101 and 53-6-145, MCA

3. The Department has thoroughly considered all
commentary received:

COMMENT; Commentor questioned why ARM 46.12.556(3) is not being
applied to the self-directed program.

RESPONSE: ARM 46.12.556(3) provides for the prior authorization
of personal care services for individuals residing in foster
homes , Personal care services are allowed to individuals in
foster care only for short-term, acute care needs because the
nature of foster care is that the majority of help with personal
care is already paid for through the foster home payment. Tt
would not be appropriate for the department to duplicate payment
for personal care services. Except in limited circumstances the
person in foster care would not have an attendant at all so
self-direction of an attendant is not generally applicable in
this situation.

COMMENT; ARM 46.12.556{(8) should be included in Rule 1I1
(46.12.559A) .,

RESPONSE: ARM 46.12.556(8) provides that the recipient must
agree to accept the provision of personal care services as
gpecified in the plan of care. It is expected that the consumer
in the self-directed personal assistance program will develop
his own plan of care; however, that task is not listed in Rule
II (46.12.559A) or IV (46.12.559C). The department will change
Rule IV (46.12.559C) to indicate this responsibility.

COMMENT: It is unclear that with the exclusion of ARM 46.12.556
{(12) in Rule II (46.12.5592A} that an individual who is eligible
for personal care attendant services under a home and community
based services (HCBS) waiver is eligible to participate in the
gelf directed program for the purposes of managing their
personal care attendants.

RESPONSE: The intent of the department is that the HCBS
recipient who is otherwise eligible for the self directed
program will be able to pelf direct their HCBS personal care
services. Rule II (45.12.559A) will be amended so that ARM
46.12.556(12) is not an exclusion.

COMMENT: ARM 46.12.556(18) should be included in proposed Rule
IT {46.12.559A).

RESPONSE: The department concurs and will change Rule II
(46.12.559A) .

COMMENT: The inclusion of ARM 46.12.556(22) and (23) conflicts

with the statutory language of HB 504 (Chapter 525, Session Laws
of Montana, 1995). In addition (23) does not allow any appeal
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rights before suspension of services which would likely result
in grave medical circumstances to the recipient.

RESPONSE: The department agrees that the overall intent of HB

504 is to allow more control by the consumer. Therefore,
references to ARM 46.12.556(20), (22) and (23) will be deleted
from Rule II (46.12.559A). Issues regarding termination will be

left to individual agreements between the consumer and provider
agency .

COMMENT: Rule IV (46.12.559C) directly conflicts with the
statement of intent in the statute which states that the plan
“may” include the items listed as (d) through (f).

RESPONSE: The department is required to adopt rules governing
the use of personal assistants by persons with disabilities.
The word “may” is discretionary. It grants to the department
the authority to describe what should be in a plan of care. The
department has chosen to include training, recruitment and
replacement of personal assistants and schedules and annual
review of care by the health care professional as mandatory plan
of care requirements.

COMMENT: Rule V (46.12.559D)(a), (c}, (f) and (h) have no basis
for inclusion, are burdensome on providers and should be
stricken.

RESPONSE: The intent of Rule V (46.12.559D) (a) is for the
provider to share information with the consumer about possible
aggistants to interview that the agency might know of and to
provide advice in the recruitment of assistants at the request
of the consumer. The rule will be changed to read asgist
consumersg to identify resources for personal assistants. Rule
V (46.12.559D) (c) will be changed to read “determine the amount
of services available to the consumer by completing the consumer
profile”. The department is responsible for determining the
amount, scope and duration of the service and completion of the
consumer profile satisfies this responsibility. The department
agrees to strike Rule V (46.12.559D) (f) and (h) due to the
potential burden on the providers.

COMMENT:. Commentor wants to know who is going to train the
recipient to train the personal assistant and take on the
liability when they only go in the home once every 180 days.

RESPONSE: Consumers who want this rule state that they have
gone through rehabilitation and know best what needs to be done
for them. It is the responsibility of the consumer to train the
personal assistant. There are several possibilities for the
consumer to get training. The consumer can be trained by his
physician or health care professional, a home health agency or
community agencies working with disabled individuals. Section
53-6-146(5), MCA indicates that liability for training lies with
the person directing his own care.
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COMMENT: One commentor believes that supervision of care only
once every 180 days is not enough, Rule IV (46.12.559C) (1) (f) .

RESPONSE: Consumers who want this rule state they have been
trained on what to look for in their physical condition.
Consumers can train their personal assistants on what conditions
to watch for. The provider agency can be asked to reassess the
consumer at any time. The consumer is responsible for seeking
appropriate medical care. There is no reason to believe that a
consumer of personal assistance services is less capable than
the general population to make informed decisions about when to
see a physician or other health care professional.

COMMENT: Commentor wanted clarification on who can be a
provider agency.

RESPONSE: Any business organized under the laws of Montana,
which can meet the requirements in Rule V (46.12.559D), may
apply to be a provider of perscnal assistance services.

COMMENT: Several commentors recommended that the list of health
maintenance activities in Rule VI (46.12.559E) (1) be expanded,
specifically to include tube feeding, prevention strategies and
nutrition status. It was suggested the wording be changed to
“health maintenance activities include but is not limited to

"

RESPONSE: The definition of health maintenance activities is
exactly what is listed in the statute (see HB 504, section 2,
37-8-103(3), MCA). We are not able to change the wording to be

more inclusive,

COMMENT: The department should clarify the method in which
capacity shall be determined for conaumers seeking to
participate in the self-directed personal assistance program.
Rule I (46.12.559) (2).

RESPONSE: The department’'s intention is to have the health care
professional and the consumer come to an agreement that the
consumer is capable of directing their day to day care. The
phrase "demonstrate capacity" was not intended to describe a
formal process. The section has been re-written to better
reflect the intentions of the department.

COMMENT: Rule III (46.12.559B) (2) (b) contradicts the intent of
the law. The recipient should make the decision related to the
hiring of a patient care attendant and not merely cooperate and
assist with this decision.

RESPONSE: The department agrees. {2) (b} of Rule III
(46.12.559B) will be deleted. The working relationship between
the consumer and the provider agency will be left to their own
discretion.

Montana Administrative Register 24-12/21/9%



-2830-

COMMENT: Clarify the term "health care professional" as used in
Rule IT (46.12.559A) (2).

RESPONSE: As described in the law (HB 504; 37-8-103(3), MCA);
for the purposes of services delivered under this program, a
health care professional is an individual licensed pursuant to
Title 37 as a physician assistant-certified, nurse practitioner,
registered nurge or occupational therapiast or a medical social
worker working as a member of a case management team for the
purpose of the home and community based services program of the
Department of Public Health and Human Services. This term is
not defined in rule as this would violate section 2-4-305(2),
MCA of the Montana Administrative Procedure Act which provides
that "Rules may not unnecessarily repeat statutory language".

COMMENT; Clarify the relationship between Rule IV (46.12.,559C)
(1) and (1) (f), in regards to the re-assesgsment of the consumer.

RESPONSE: The congumer must develop a plan of care and have it
approved by a physician or health care professional in order to
access the program. Every 180 days, the provider agency will
perform oversight which includes determining if the hours of
service are adequate, discussing any issues that may be
affecting the delivery of services and assist the consumer in
evaluating assistants. The individual from the provider agency
may or may not be a health care professional. The department
has changed the language to provide further clarification.

COMMENT; Rule IV (46.12.559C) (1) (d) should clarify the
responsibility of training.

RESPONSE: The consumer has primary responsibility for
determining the amount and scope of training they desire their
assistants to have. They are also responsible for providing on-
the-job training or accessing other services to provide training
for their assistants,

COMMENT: Clarify who is to be included in the emergency back-up
plan referenced in Rule IV (46.12.559C) (1) (c) .

RESPONSE: The emergency back-up plan is a plan established by
the consumer to access services in the event that the assistant
is unable to or fails to show for a shift. The plan could
include already trained assistants, family members or friends.
The plan is designed to assist the consumer in preparing for
*breaks" in service. This is the same responsibility that a
provider agency for conventional services has.

COMMENT: Clarify the relationship between a skilled home health
agency and an emergency back-up plan.

RESPONSE: The consumer may not have an emergency back-up plan

which is based upon the use of skilled home health services or
conventional personal care services. Skilled home health (for
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authorized tasks) and/or conventional personal care services may
be accessed when and if their emergency back-up plan fails. The
department can not guarantee the availability of these services
to the consumer, due to the emergent nature. This relationship
is clarified in the amendments to the proposed rule.

COMMENT: Provider responsibility needs to be further clarified
in the rule.

RESPONSE: The rule provides the basic structure in which the
provider agency must operate. To provide extensive detail may
unnecessarily burden the provider.

COMMENT: Clarify the relationship between re-certification
every 180 days and the annual review process.

RESPONSE: Re-certification every 180 days is a process which
ensures that the individual has adequate hours to meet their
needs, an evaluation of the attendants occurs and that any
gervice delivery issues are discussed. The annual review
process is the same, except that the consumer must complete a
new service plan and obtain a new authorization for
participation and completion of any health maintenance tasks
from their physician or health care professional. The
department has modified the language for clarification.

COMMENT: Clarify how the provider agency will be accountable
for care when, after admission and plan of care development,
interaction for evaluation and supervision occurs only once
every 180 days.

RESPONSE: The provider agency is not developing the services
plan, nor "supervising”" the consumer who is participating in the
program. A self-directed personal assistance program is based
upon the consumer taking the responsibility for tasks (i.e.
developing the service plan, managing attendants, ete.) and
assuming the responsibility for the services delivered. The
accountability for care rests with the consumer or immediately
involved representative who is directing the care.

CQOMMENT: Under medicare the requirements are for the registered
nurse (RN) to be responsible for the plan of care, the safety of
the plan of care and to act as a case manager for the
individual. Because of this, there 1s a distinct conflict
between a RN who is in the home under skilled medicare home
health services and a perscnal assistant who is taking
directions from'the consumer. Please clarify the liability of
this situation.

RESPONSE: The relationship between a medicare-certified home
health agency (HHA) {(or a RN working for a HHA) who is providing
skilled services to an individual receiving personal care
services through a non-related entity was addressed in December
1994 by the Health Care Financing Administration (HCFA) . HCFA
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deleted proposed requirements requiring the supervision of home
health aids or personal care attendants by the Home Health
Agency. Proposed amendments to 42 CFR 484.36 were deleted.
(See Volume 5% Federal Register 65482, 65493 (December 20,
1994) .)

Other potential conflicts or liability between the RN and the
consumer’s personal assistant are not issues that can be
resolved by this department, The Montana legislature has
specifically created a program to encourage personal assistant
services to be under the direct sgupervision of the consumer.
Recognizing potential conflicts the legislature adopted 53-6-
145(5), MCA which assesses liability with the person directing

the services, Under this program the consumer or their
representative is directing the services and thus is potentially
the liable party. For a more in-depth analysis it is

recommended that you consult with a private attorney in order to
assess the liability of specific fact situations as they arise.

COMMENT: Clarify the allowable tasks associated with Rule VI
(46.12.559E) (1) health maintenance activities and where the
associated liability falls.

RESPONSE: The department does not wish to develop a laundry
list of tasks which would be allowable under this program. Nor
does the department have the expertise or legal authority to
assess legal liability. The statutory language has a clear
intent that the full acope of these tasks can be performed if,
in the absence of the disability, the consumer could provide it
for themselves and it could be safely performed in the home.
The physician and/or health care professional will authorize
participation and health maintenance tasks based on this
standard. The statutory language is clear, "[m]ledical and
related liability for personal care services provided pursuant
to this section rests with the person directing the services",
This is not addressed in the rule, as according to 2-4-305(2),
MCA; "[r}ules may not unnecessarily repeat statutory language".

COMMENT; Since the RN or LPN, as indicated in the Nurse
Practice RAct, is directing administration of wmedications,
clarify the 1liability of the RN‘s license when a consumer
chooses to direct the attendant in an alternative administration
method when the RN is not at the home.

RESPONSE: It appears that the commentor has confused nursing
delegation with self-directed personal care. The statutory
language associated with this program clearly exempts
individuals in this program from the Nurse Practice Act. This
exempt ion applies specifically to the health waintenance
activities only. There is no role in thia program for a RN,
unless the RN personally chooses to sign a service plan. Signing
the service plan authorizes an individual to participate in the
program and/or manage specific health maintenance tasks.
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COMMENT: <Clarify Rule VI (46.12.559E) (5) regarding the
availability of routine home health skilled nursing services,

RESPONSE; Home health skilled nursing services for the
completion of health maintenance tasks are not available to
individuals who have been authorized to manage specific tasks.
For example, this means that a consumer who has authorization to
manage their bowel treatments would not have access to home
health agency services for the same function on a routine basis.
A consumer may self-refer for such service, in the event that

their emergency back up plan failas. The consumer can access
home health skilled nursing services for tasks which have not
been authorized for self management. The language has been

modified to clarify the intention of the department.

COMMENT: A number of individuals commented on the inclusion of
compliance reviews in the rulea as it pertains to the consumer
as described in Rule VII (46.12.559F).

RESPONSE: The department has modified the language so that the
consumer is participating in the process only at the request of
the department. This would happen when the department
representative has questions regarding the actual services being
provided in the home or in completing a consumer survey about
the program. The consumer needs to remain involved in this
process since they have acquired responsibilities that in the
conventional delivery system would be the responsibility of a
provider agency. Additionally, this is one mechanism the
department has to monitor the success of this program.

COMMENT: Rule II (46.12.55%A) (1} (d) cross references ARM
46.12.558 and the inclusion into this rule is confuaing and
repetitive,

RESPONSE: The department notes the potential confusion and has
re-written the reference as " (1), (6) and (9)" in order to
clarify the cross reference.

COMMENT; It appears the individual originally requesting
greater freedom and autonomy in their physical care will still
lack the ability to "control® the personal care assistant (PCA).

RESPONSE: There is more control for the congsumer in this
program than in the conventional personal assistance program.
Consumers are entirely responsible for recruiting, training,
supervising and managing their attendants. The ability to
"control" the PCA will not be available as the PCA is always
going to be the formal employee of an agency.

COMMENT: Include a section of definitions for key terms such as

recipient, PCA, provider, health care professional, the
department and the immediately involved representative.
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RESPONSE: The only term which is not readily addressed in rule
or used as a commonly used term is the health care professional.
This term is defined in statutory language (37-8-103(3), MCA)
which by statute may not be unnecessarily repeated in the rules.

COMMENT: We object to exclusion from the Nurse Practice Act.
Thia exclusion could lead to exclusions for other categories of

patients. A great deal of discussion and deliberation was
employed before the rule on "delegation for nursing duties" was
published. There is a great fear that this could open

*Pandora’'s Box" and eventually lead to anyone performing nursing
tasks. We have concerns with this precedent.

RESPONSE: The exemption from the Nurse Practice Act for these
individuals was granted by the Montana legislature with the
passage of HB 504. The rules process is not the forum to
express concerns regarding the underlying legislation.

COMMENT: It seems the rationale for this legislation was to
give medicaid perscnal care services recipients a choice in
providers. That has been given with a recent change in the
medicaid department which has opened up the personal care
program to a multi-provider system.

RESPONSE: The rationale behind this program is to provide
consumers with the capability to manage their personal care
functions. These consumers have sought to gain more control
over a very intimate part of their lives. In doing this they
have openly accepted not only new responsibilities, but varying
degrees of risk. This legislation was not related to the
decision of the medicaid staff to open the conventional personal
assistance program to multi-providers.

COMMENT: (4) of proposed new Rule VI (46.12.559E) may be
invalid because it appears to conflict with 53-6-145 (3), MCA
enacted by Ch. 525, section 1, Laws of 1995 (House Bill No,
504). This law mandates that the department provide personal
care services as part of the medicaid program in a self-directed
model if the personal assistant is an employee of an entity
willing to provide the protections guaranteed to workers under
existing labor laws. It is further argued that 53-6-145 (4),
MCA does not grant the department the discretion to determine if
personal assistant services will be offered under the medicaid
program but rather it (4) does not require the impaired person
to use personal assistant services.

RESPONSE: Section 53-6-145, MCA should not be read as a stand

alone section of the Montana code. It must be read as an
integral part of chapter 6 which deals with the medicaid
program, Section 53-6-101, MCA sets forth mandatory and

optional services which may be provided as part of the medicaid
program. Personal care or personal assistant services are not
one of the mandated services listed in 53-6-101, MCA. The
statement of intent included in HB 504 does not mandate personal
assistant services but rather directs the department "to allow
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a person with a disability . . . to arrange for and direct the
use of the personal assistant.* This is allowed only if the
department has authorized personal care assistance as an
"optional" medicaid service.

Other than those services that are specifically 1listed in
53-6-101(2), MCA as mandatory services, the department has the
authority to determine other services to be covered by its
medicaid program. (9} and (11) authorize the department to
establish the "amount, scope, and duration" of medical services.
See also 53-6-113 (2), MCA.

Section 53-6-145 (4), MCA clearly and unambiguously states that
this section, i.e., 53-6-145 (which includes (3)) "does not

mandate personal assistant services." This exclusion from other
mandatory services does not conflict with the words or the
intent of (3). (3) specifically refers to a "self-directed
service model as described in this section." It is not a

mandate for all "personal care services".

It is a general rule of statutory construction that when there
are several provisions that may otherwise be inconsistent, a
construction should be adopted, if possible, that will give
effect to all of them. With this general rule in mind, it is
reasonable for the agency to conclude that personal care
services are "optional® and that service may be completely
eliminated but once the department decides to implement a
personal care program it must have a "self-directed" model as
one of its components. This interpretation gives effect to what
may appear to be conflicts within the words of (3) and (4) of
53-6-145, MCA.

Subgection (4) of Rule VI eliminates neither personal care
services nor the self-directed model. It merely provides that these
services should not work in such a fashion which would allow for
duplication or higher costs if an individual would rely upon
both models. Participation in self-directed personal assistance
gservices requires the consumer to take the responsibility for
managing their perscnal assistance services. Allowing an
individual to receive services from this wmodel and the
conventional agency based model would split the wmanagement
responsibility, drive up costs and potentially disrupt the
continuity of care. The department would incur such additional
costs as nurse oversight, recruitment, training and management
of attendants and the potential of doing two compliance reviews.
Duplication of services could also occur. By using conventional
personal care services, the consumer would also have to follow
the requirements of the program, though it would be for only
part of a day or week. The coordination of two similar but not
equal programs, would be difficult at best. This subsection has
been amended to clarify that interpretation and to allow use of
both programs if the consumer’s emergency back up plan fails.

Montana Administrative Register 24-12/21/95



-2836-

The addition of (4) of Rule VI (46.12.559E) or its subsequent
amendment does not unnecessarily repeat the provigsion of the
statute but rather, acts upon the authority of the department as
expressed in 53-6-145 (4) ,MCA to determine "the amount, scope,
and duration of the personal assistant services provided under
the medicaid program.”

COMMENT: Thirty-three home health agencies did not receive
notice of the rule hearing.

RESPONSE: The department does not send the notice of hearing to
every medicaid provider. However, interested parties, including
providers, individuals and consumer groups, can receive rule
notices by contacting the legal division of the department. As
a professional courtesy the department does notify provider
and/or professional organizations that have relation to the
proposed rule. In this instance notice was sent to the Montana
Association of Home Health Agencies, medicaid enrolled personal
care providers, Montana Nurses’ Association, Montana Board of
Nursing, HCBS case management teams, Independent Living Centers
and many other individuals and groups that have requested notice
of rules pertaining to personal care service rules. All notices
were sent as required by the Montana Administrative Procedure
Act.

o

Rule Reviewer Director, Public Health and
Human Services

Certified to the Secretary of State December 11, 1995.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the )
adoption of Rules I through )
V pertaining to medicaid )
estate recoveries and liens )

NOTICE OF THE
ADOPTION OF RULES

TO: All Interested Persons

1. On June 29, 1995, the Department of Public Health and
Human Services published notice of the proposed adoption of
Rules I through V pertaining to medicaid estate recoveries and
liens at page 1109 of the 1995 Montana Administrative Register,
issue number 12.

2. The Department has adopted the following rules as
proposed with the following changes:

[RULE 1] 46.12.3220 MEDICAID ESTATE RECOVERIES, WAIVER OF
RECOVERY BASED UPON UNDUE HARDSHIP (1) The department shall
waive, in whole or in part, its claim under {seetien-5-—eh—493+

- 53-6-167, MCA, if the applicant demonstrates that
recovery would result in an undue hardship to the applicant as
provided in this rule.

(2) An applicant may request an undue hardship waiver of
estate recovery by filing an application on the form prescribed
by the department. Application forms may be obtained from and
must be filed with the Department of Public Health and Human
Services, Medicaid Services Division, 111 N. Sanders, P.0O. Box
4210, Helena, Montana 59604-4210. APPLICATION FORMS MAY ALSO BRE
OBTAINED FROM COUNT SERV R WELFARE OF ES. BUT MUST
BE FILED WITH THE MEDICAID SERVICES DIVI N OFFICE IN HELENA AT
THE _ABOVE ADDRESS.

(2) {a) and (3) remain as proposed.

(a) a person €hat WHO has succeeded QR WOULD SUCCEED to
part or all of the decedent’s assets er—that would sueeced—teo

but for recovery by the
department, including a person ehat WHO HAS received or would
have received a beneficial interest in the assets but not legal
title; or

(b) a person who was, FOR A SUBSTANTIAL PERIQD OF TIME
during the decedent’s lifetime and after the decedent’'s death
remains, dependent upon the decedent’s assets for food, shelter
or clothing.

(4) In-determiningwhether DEPARTMENT RECOVERY WILL RESULT

IN an undue hardship

7
TO THE APPLICANT IF:

+a+44Whgﬁhef—&he—agp}ieaﬂf—weﬁ}é—beeeme—e%*g&b&e*fef—puh4ée
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or—teo—retain—all—or-part—ef-the—value—of preperty—reeeived—by
survival—er distribution:

{e} (a) when-the THE estate assets or property received by
survival or distribution are part of a business, INCLUDING A
WORKING FARM OR RANCH, UPON WHICH THE APPLICANT WAS DEPENDENT
FOR_APPLICANT'S LIVELIHOOD, that—ewisted during the decedent’s
lifetime- recovery by
the department would deprive the app11cant of their sole means
of livelihood, and the applicant has no other means of
satisfying the department’s claim;

4+ (b) The applicant is an aged (AGE 65 OR QVER), blind
or disabled relative of the decedent who for one year or more
before the decedent’'s death had been continuously and lawfully
living in a residence owned by the decedent and continues to
reside there, and who would have significant difficulty
establishing an alternative 1living arrangement, obtaining
financing (such as a home equity loan) to repay the department
or arranging other means to repay the department;

(4) (e) remains as proposed in text but is renumbered
(4) ().

+£3 (d) Without recovery by the department, the applicant
would receive or be permitted to retain property that the
applicant transferred to the decedent for no consideration, AS
DETERMINED BY CLEAR AND CONVINCING EVIDENCE INCLUDING
APPROPRIATE TITLE DOCUMENTS, AGREEMENTS AND OTHER DOCUMENTATION;
or

+g)> (e) Whether—the THE property that applicant would
receive or be permitted to retain without recovery by the
department is needed by the applicant to acquire necessities of
life, sBuch as food, shelter, clothing or medical care and
whether there are amy NQ other assets or means available to the
applicant to satisfy in full or in part the department’s claim.

(5) An undue hardship does not exist if:

f(a) the decedent or applicant created the hardship by
using estate planning, GIFTING OR QTHER methods to divert or
shelter assets to avoid estate recovery-~; OR

THE RCUMSTANCES __ INDICAT, THAT THE HARDSHIP _WAS
CREATED FOR PURPOSES OF AVOIDING OR DEFEATING RECOVERY,

(6) through (8) remain as proposed.

(9) An applicant aggrieved by an adverse determination on
an application for an undue hardship waiver of estate recovery
may assert a clalm of entitlement to an undue hardship walver as
provlded 1n

53 6~ 167 7 MCA RATHER
THAN THRQUGH an administrative review, fair hearlng or contested
case hearing regarding—the determdnatteon UNDER THE MONTANA
ADMINISTRATIVE PROCEDURE ACT OR THE DEPARTMENT'S RULES.

AUTH: Geetions L and—26. ehs—492—5—3995 53-6-167 and
53-6-189, MCA
IMP:  SgetieoR—E—eR—498—E—39085 53-6-167, MCA
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[RULE IT)] 46.12.3223 MEDICAID REAL PROPERTY LIEN, NOTICE
AND RIGHT TO HEARING (1) At least 45 30 days prior to filing
a lien under +{seetions—8—eh—492— 53995} 53-6-171, MCA upon
real property of a medicaid applicant or recipient, the
department must provide the applicant or recipient notice of its
determination that applicant or recipient is permanently
1nst1tut10na11zed and that none of the exceptions provided by

53-6-171, MCA or federal law

apply. The notlce must 1nform the applicant or recipient of THE
EXCEPTIONS THAT WOQULD PREVENT IMPOSITION OF A LIEN AND OF the
right to a fair hearing as provided in subseetien (2).

(2) The appllcant or recipient upon whose property the
department proposes to 1mpose a lien under
L—3995} 53-6-171, MCA is entitled to a fair hearing accordlng
to the provisions of ARM 46.2.201, et seq. The applicant or
recipient must request the hearing w1th1n 38 90 days of receipt
of the notice required under subseetion (1).

THE HEARING IMITED TO ISSUES REGARDING IMPOSITIO
OF THE LIEN AND MAY NOT ADDRESS ISSUES RELATING TO RECOVERY ON
THE LIEN, UNDUE HARDSHIP POQUSAL EXEMPTION OR SIMI ISSUES .

(3) remains as proposed.

AUTH: gGeetion—26;eh482——F—3505 53-6-189 and 2-4-201,
MCA

IMP: Seetions - 8- and—9—ech- 98— L —30995 53-6-171,

53-6-172 and 2-4-201, MCA

hi>

RULE IIX] 46.12.3224 MEDICAID REAL PROPERTY LIEN, WAIVER
OF LIEN RECOVERY BASED UPON UNDUE HARDSHIP (1) The department
shall waive, in whole or in part, its recovery upon a lien under

: = 53-6-171 through 53-6-
188, MCA, if the appllcant demonstrates that recovery would
result in an undue hardship to the applicant.

a A WAIVER MAY GRANTED UNDER THIS RULE_ON TQ FOREGO
OR PREVENT RECOVERY UNDER A LIEN PREVIQUSLY IMPOSED UNDER 53-6-

71, MCA. A WAIVER Y N E DER THIS RULE TO REGO
OR_PREVENT IMPO, N OF A LIEN UNDE -6-171, MCA.

(2) An applicant may request an undue hardship waiver of
lien recovery by filing an application on the form prescribed by
the department. Application forms may be obtained from and must
be filed with the Department of Public Health and Human
Services, Medicaid Services Division, Lien Recoveries, 111 N.
Sanders, P.0O. Box 4210, Helena, MT 59604-4210. APPLICATION
FORMS MAY ALSO BE OBTAINED FROM COUNTY HUMAN SERVICES OR WELFARE
QOFFICES, BUT MUST BE FILED WITH THE MEDICATID SERVICES DIVISION
OFFICE IN HELENA AT THE ABOVE ADDRESS.

{2) (a) and (3) remain as proposed.

(a} a person that who has succeeded or would succeed to
part or all of the recipient’s interest in the liened property

but for recovery by the department, including a person that who
has received or would have received a beneficial interest in the
liened property but not legal title; or
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(b) a person who is dependent upon the liened property for
shelter or if the recipient is deceased, was, FOR A SUBSTANTIAL
PERIOD OF TIME during the recipient’s lifetime and after the
decedent’s death remains dependent upon the liened property for
shelter.

(4) QEBABIMEEILBEQQ!EBXwﬂlLigﬂgﬁﬂhl

IN an undue hardshlp IO THE APPLICANT IF

4e) (a) when—the THE liened property is part of a

business, JINCLUDING A WORKING FARM OR RANCH, UPON WHICH THE

APPLICANT WAS DEPENDENT FOR APPLICANT'S LIVELIHOO ﬁha%—e*&eea
er—exigted during the recipient’s lifetime, 4

lien recovery by the department would

deprive the appllcant of their sole means of livelihood, and the

applicant has no other means of satisfying the department's

claim;

44} (b) The applicant is an aged (AGE 65 QR QVER), blind
or disabled relative of the recipient who for one year or more
before the recipient’s death had been continuously and lawfully
living in the liened property and continues to reside there, and
who would have significant difficulty establishing an
alternative living arrangement, obtaining financing (such as a
home equity loan) to repay the department or arranging other
means to repay the department;

(4) {(e) remains as proposed in text but is renumbered
(4) ().

{d) Without lien vrecovery by the department, the
applicant would receive or be permitted to retain 1liened
property that the applicant transferred to the deeedent
RECIPIENT for no consideration, AS DEMONSTRATED BY CLEAR AND
CONVINCING EVIDENCE, INCLUDING APPROPRIATE TITLE DOCUMENTS,

REEMENTS AND OTHE ENTATION; or

4a+ (e) Whether—the THE liened property is needed by the
applicant for shelter and whethe¥ there are amy NQ other assets
or means available to the applicant to satisfy in full or in
part the department’s claim.

(5) An undue hardship does not exiat if:

(a) the recipient or applicant created the hardship by
uging estate planning, GIFTING OR OTHER methods to divert or
shelter assets to avoid estate recovery—; OR

b) TH IR TANCES _IN THAT THE HARDSHIP WAS
CREATED FOR PURPOSES OF AVOIDING OR DEFEATING RECOVERY.

(6) through (8) remain as proposed.

(9) An applicant aggrieved by an adverse determination on
an application for an undue hardship waiver of lien recovery may
assert a claim of entitlement to an undue hardship waiver as
prov1ded 1n 5

{ecetion ¥HBHed—eh—4923 L1965}, An aggrieved
rot—entitled—te 53-6-180(1) (¢), MCA, RATHER THAN

THROUGH an administrative review, fair hearing or contested case
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hearing regarding—the —determination UNDER _THE  MONTANA
ADMINISTRATIV ROCEDURE A D TMENT'S RULES.

AUTH: geetions—37 and 26;—eh-—493;— 53995 53-6-180 and
53-6-189, MCA
IMP: Seetion 31%;—eh—493, L3005 53-6-180, MCA

RULE IV] 46.12.3227 MEDICA L ERTY LIEN, SPOUSE'S
LIMITED RECOVERY EXEMPTION (1) The department shall provide to
the recipient’s surviving spouse an exemption from recovery on
a lien under {seetion—8;—ech—492~ L1555} 53-6-171, MCA to the
extent and under the conditions specified in {seetiop—39,—eh-

- 53-6-182, MCA, according to the procedures and
requ1rements gpecified in thls rule.

{a) AN EXEMPTION MAY BE GRANTED UNDER THIS RULE ONLY TO

FOREGO, PREVENT OR_REDUCE A RECOVERY UNDER A LIEN PREVIOUSLY
IMPOSED UNDER 53-6-171, MCA. AN EXEMPTION MAY NOT BE GRANTED
UNDER THIS RULE TO FOREGO OR PREVENT IMPOSITION OF A LIEN UNDER
53-6-171, MCA.

(2) A recipient’s spouse may request the exemption by
filing an application on the form prescribed by the department.
Application forms may be obtained from and must be filed with
the Department of Public Health and Human Services, Medicaid
Services Division, Lien Recoveries, 111 N. Sanders, P.0. Box
4210, Helena, MT 59604-4210. APPLICATION FORMS MAY ALSO BE

OBTAINED FROM COUNTY HUMAN SERVICES OR WELFARE OFFICES, BUT MUST
BE FILED WITH THE MEDICAID JERVICES DIVIST OFFICE IN HELENA AT

THE ABOVE DRES

{(2) (a) remains as proposed.

(3) The department must provide the applicant notice of
its determination on an application for the spousal exemption.
The notice must inform the appllcant ex—reeipient of the right
to a fair hearing as provided in subseetieon—{2+ (4).

(4) An applicant aggrieved by the department’s
determination on an application for a spousal exemption under
this rule is entitled to a fair hearing according to the
provisions of ARM 46.2.201, et seq. The applicant or recipient
must request the hearing within 30 days of receipt of the notice
required under subseetien—i} (3).

(5) remains as proposed.

AUTH: bgeetiona—3ib-and 26, eh: 492, L3595 and 2-4-201,
53-6-182 and 53-6-189, MCA

IMP: Seetieon—39—eh-—402 L3995 —and 2-4-201 and
53-6-182, MCA

RULE V] 46.12.32 EDICAID REAL PROPERTY LIEN, RELEASE

OF LIEN AFTER RECIPIENT‘’S RETURN HOME (1) If a recipient upon
whosc real property the department has imposed a lien under
53-6-171, MCA has been discharged

from the fac111ty and has returned home, the department shall
upon written request file a release of the lien in the clerk and

recorder’s office.
(2) and (3) remain as proposed.
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AUTH: geetien267—eh—492,—%, 3955 53-6-189, MCA
IMP:  Peetdon—33;-eh.—492;-$-—30085 53-6-174, MCA

3. The Department has thoroughly considered all
commentary received:

COMMENT: Applications for undue hardship waivers should be
available at local county welfare or human services offices as
well as from the central office in Helena. Applicants should
also be permitted to file the applications at local county
offices.

RESPONSE: The department agrees that applications should be
available at local offices where medicaid applications are made,
and the final rule language will so provide. However, the undue
hardship waiver process will be a central office function. To
assure that applications are received by the appropriate staff
immediately upon filing, the department will require that the
applications be filed at the central office in Helena. of
course, applications may be either mailed or delivered to the
Helena office at the address specified in the rule,

COMMENT: The bracketed references to the chapter laws in the
notice of hearing should be changed to the Montana Code
Annotated references since the code has now been printed with
the 1995 session changes included.

RESPONSE: The department agrees and has changed the references
as suggested.

COMMENT: If the department proposes to impose a lien on the
recipient’s property under 53-6-171, MCA, can the recipient
request or obtain an undue hardship waiver or exception to
prevent the department from imposing a lien upon the property?

RESPONSE: No. Neither state or federal law provide an undue
hardship exception or waiver as to imposition of the lien. If
the statutory conditions specified in section 53-6-171, MCA are
met, the department may impose a lien, subject to the required
notice and hearing procedures. The undue hardship exception
provided in section 53-6-180, MCA and implemented by Rule III
(46.12.3224) applies only where a lien has already been imposed
and the conditions are otherwise met for actual recovery of
medical assistance expenditures from the property secured by the
lien. A subsection (1)(a) has been added to Rules III
(46.12.3224) and Rule IV (46.12.3227) to clarify this point.

COMMENT: The language of Rule I(9) (46.12.3220) and Rule II1(9)
(46.12.3224) should be revised to indicate that the procedure
for challenging denial of an undue hardship application is the
remedy provided in the cited statute rather than an
administrative hearing process. The current wording sugdests
that there is no hearing available.
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RESPONSE: Sections 53-6-167(7)(c) and 53-6-180(1){(c), MCA
specify the forum and procedure in which a person may challenge
denial of undue hardship waiver of estate or lien recovery by
the department. Section 53-6-167(7) (c), MCA provides that a
person aggrieved by a department determination on an undue
hardship application for estate recovery exception may assert a
claim to the exception in any court proceeding on a department
petition for allowance of an estate claim or for recovery of an
amount due from a person who received a recipient’s property by
distribution or survival. Similarly, under section 53-6-
180(1) (¢), MCA, a person aggrieved by a department determination
on an undue hardship application for lien recovery exception may
assert a claim to the exception in an action under 53-6-177, MCA
to challenge issuance of a writ of execution to force sale of
the liened property. In any of these cases, the applicant is
not entitled to a contested case hearing under MAPA or the
department ‘s rules, because the matter can be determined in
district court proceedings that would occur in the normal course
of resolving the iassue,

If the department asserts a claim against an estate and the
estate refuses to allow the claim, the department would file in
the district court a petition for allowance of ita claim. If
the department asserted a claim against a person who received
the recipient’'s property by distribution or survival and the
person refused to pay the claim, the department would have to
file suit under 53-6-167(1)(b), MCA to collect. I1f the
department seeks to collect on a lien, certain affected persons
may file an action to challenge the recovery. In any of these
cagses, the matter would then be heard by the district court and
a determination made as to the department’s right to recover.
The statute provides that the issue of denial of an undue
hardship application must be heard in the district court
proceeding, and that there is no administrative hearing on the
issue. This avoids the possibility of having multiple
proceedings required to resolve the ultimate issue of
entitlement to recovery.

The gist of the comment seems to be that the proposed rule
language is too harsh in appearing to deny any hearing, and that
the rule should be stated as an indication that the remedy is a
court hearing rather than an administrative hearing. The rule
is not intended to provide or suggest that a denial of the undue
hardship application is not reviewable. Although the proposed
rule is merely stated in the same fashion as the statute, the
department has revised the language of the final rule in the
manner suggested by the comment.

COMMENT: The lead-in language to Rule I(4) (46.12.3220) and
Rule II11(4) (46.12.3224) does not clearly specify that existence
of one of the factors constitutes an undue hardship. The
proposed rule merely states that the department must consider
the factors. The rule should clearly state that there is an
undue hardship if one of the factors is present.
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RESPONSE: The department agrees and has reworded the final rule
as suggested.

COMMENT: A number of the rules are worded in an awkward manner
and should be reworded. The commenter made various specific
rewording suggestions, which will not be repeated here in
detail.

RESPONSE: The department agrees with some but not all of the
rewording suggestions. The department has revised the rule
language toc implement appropriate changes.

COMM 1 Various suggestions were made to limit or clarify the
exceptions in Rule I(4)(a) and (b) (46.12.3220) and Rule III
(4) (a) and (b) (46.12.3224) concerning creating or eliminating
public assistance eligibility. Some commenters believed that
the rule needed to provide for weighing of the costs and
benefits to the department. Some commenters expressed concern
that there would be no way to assure that a person actually
would use the recipient’s asgets to avoid the need for public
assistance, and that the department might forgo recovery only to
find the applicant quickly dissipating the proceeds and applying
for public assistance. Others felt there should be some minimum
amount of time that the applicant must be considered ineligible,
and various suggestions were put forth as to how that period
might be calculated.

RESPONSE: After consideration of the comments, the department
has entirely deleted these .exceptiona from the rule. The
proposed exceptions egsentially would require the department to
gamble that the applicant would use the recipient’s assets
appropriately to avoid the need for public assistance. Under
sections 53-6-167(6) and 53-6-180(2), MCA, the department may in
its discretion consider the effect on existing or future
eligibility in determining whether recovery would be cost
effective. If the department believed that recovery was not
cost effective because the applicant would end up on public
assistance, the department could consider whether to waive
recovery on dgrounds of cost effectiveness. However, the
department will not make the fact that the recipient’s assets
may avoid eligibility for public assistance grounds for
automatic waiver of recovery.

COMMENT: The dependency referred to in Rule 1I(3)(b)
(46.12.3220) and Rule III(3)(b) (46.12.3224) should be required
to exist for a subgtantial period of time during the decedent’s
lifetime. Otherwise, apparent dependence could be concocted at
the last minute in an effort to avoid recovery.

RESPONSE: The department agrees and has added language to
require that the person was dependent on the decedent for a
substantial period of time during the decedent’s lifetime. In
addition the department has added a subsection (b) to Rule I(5)
(46.12.3220) and Rule III(5) (46.12.3224) to provide that an
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undue hardship does not exist if the circumstances indicate that
the hardship was created for purposes of avoiding or defeating

recovery. The department does not intend that any of the
circumstances defined as undue hardship become methods that can
be used in planned efforts to avoid recovery. If the

circumstances suggest that the circumstances were created with
the purpose of avoiding recovery, no exception will be granted.

COMMENT: The department should add a specific time period in
which notice of a determination must be provided under Rule T(8)
(46.12.3220) and Rule III(B) (46.12.3224).

RESPONSE: The department does not believe a specific period is
necessary. The department, as a practical matter, will be
required to determine the application before it can proceed to
recover further. The need to move forward with recovery will
serve to encourage completion and notice of determinations.

COMMENT: In Rule II(2) (46.12.3223), the proposed rule would
allow a recipient only 30 days to request a hearing after notice
that the department intends to impose a lien. This period
should be 90 days for consistency with other hearing rules and
to assure that there is adequate time for interested persons to
find out about the lien and take action. Further, appeals ought
to be accepted at any time prior to actual filing of the lien.

RESPONSE: The department will adopt a 90-day rather than a 30-
day appeal periocd. Appeals will not be timely if filed after
the 90-day period. A specific deadline is necessary, so that
the department can be sure there is no appeal before it goes
ahead with imposition of the lien.

COMMENT: The commenter appreciates the provision in Rule V
(46.12.3228) that provides that the lien dissolves if the
recipient is discharged from a facility and returns home. It is
the commenter‘s understanding that he can demand that, for
example, his mother be discharged from a nursing facility and
then immediately request a release of the lien, regardless of
the department’s previous determination that the mother was
permanently institutionalized.

RESPONSE: Federal law requires that the lien dissolve if the
recipient is discharged from the facility and returns home. If
this occurs, then the lien, as a matter of law dissolves, and
upon request as provided in Rule V (46,12.3228) the department
will file a lien release. The comment implies that this would
be done just prior to death. The department does not believe
that the federal law provision was intended to encourage or
allow relatives to demand inappropriate death-bed discharges in
order to return the recipient home, transfer title to the home
and thereby evade the operation of the lien. The department
will monitor the use of this provision to observe whether it is
used to improperly avoid the lien. 1If it appears in any case
that discharge has been demanded under medically inappropriate
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circumstances, the case will be referred for investigation and
review under applicable protective laws.

COMMENT: Under Rule V{(2) (46.12.3228), the proposed rule
requires that a request for lien release must be accompanied by
a copy of the legal deacription of the property subject to the
lien. This puts an undue burden of proof on the personal
representative and heirs of the recipient. The department will
have a very clear and precise set of records of the individuals
and properties subject to liens.

RESPONSE: The dissolving of the lien would occur during the

recipient’'s lifetime, not after death when a personal
representative would be appointed. Tt is possible that the
release could be sought after the recipient’s death. The

recipient, and presumably the personal representative, would
have ready access to a deed or other document containing a legal

description of the property. The propesed rule does not
establish a burden of proof upon the recipient or upon the
recipient’s personal representative or heirs. The purpose of

requiring a legal description is to provide a point of reference
to make sure the name and property description match. This is
designed to protect the recipient from errors that could result
in releasing the wrong property and failing to release the
correct property. The department will retain the reguirement.
If a recipient or their representative simply cannot obtain a
copy of the legal description, the department will work with the
recipient or their representative to assure the identity and
correct description and provide the appropriate release.

COMMENT: In Rule 1I(4){c) (46.12.3220) and Rule III{4) (c)
(46.12.3224), the applicant must be dependent upon the property
for their scle means of livelihood. The rule should reqguire

that the business existed during the recipient’s lifetime and
that the applicant was dependent upon the property for their
sole means of livelihood during the recipient’s lifetime.
Without such a requirement, this exception could be used as a
post-death planning tool to avoid recovery. A business could be
started and the applicant could shelter other assets and quit
other employment to gain the exemption.

RESPONSE: The department agrees and has added the proposed
requirements,

COMMENT: 1In Rule I(4)(d) (46.12.3220) and ITI(4) (4)
(46.12.3224), "aged" is not defined.

RESPONSE: The term means age 65 or over and language is added
to so provide.

COMMENT: In Rule I(4)(f) (46.12.3220) and T11(4)(f)

(46.12.3224), an undue hardship occurs where the applicant had
previously given the property to the recipient for no
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consideration. what proof of the previous transfer for no
consideration is required to obtain this exception?

RESPONSE: The department has added language to the final rule
to specify that clear and convincing evidence is reqguired. This
may include documents of title, agreements and/or other
appropriate documentation. Such claims could easily be made but
would be hard to disprove. The applicant must clearly and
convincingly demonstrate that the property was owned by the
applicant, that it was given to the recipient and that no
consideration was given or required for the transfer.

COMMENT: What issues may be heard in a hearing under Rule II
(46.12.3223)? Can claims of undue hardship be raised?

RESPONSE: The hearing provided in Rule IT (46.12.3223) relates
only to the issues regarding imposition of the lien, for example
whether the recipient has a spouse residing in the home, whether
the recipient is permanently institutionalized, whether the
recipient in fact owns an interest in the property, etc. Issues
regarding recovery on the lien, including issues regarding undue
hardship or the spousal exemption under Rule IV (46.12.3227),
cannot be raised or heard in this hearing.

Disr Bl ~ kS Sl A
Rule Reviewer Director, Public Health and
Human Services

certified to the Secretary of State December 11, 1995.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE .MATTER OF THE ADOPTION ) NOTICE OF ADOPTION of
of New Rule I (ARM 42.15.406) Itemized Deductions for Health

)
relating to Itemized ) Insurance Rule
Deductions for Health )
Insurance )

TO: All Interested Persons:

1. On October 12, 1995, the department published notice of
the proposed adoption of New Rule I (ARM 42.15.406) relating to
itemized deductions for health insurance at page 2100 of the
1995 Montana Administrative Register, issue no. 19.

2. Written comments received from the law firm of Worden,
Thane & Haines, P.C. are summarized as follows along with the
response of the department:

OMMENT: There is no need for subsections 2 and 3 under
Rule I, which affects how a self-employed person computes the
allowable 50% health insurance itemized deduction. The logic
used for this is that shareholders of an "S" corporation, and
partners of a partnership and sole proprietors, can presently
deduct 100% of their health insurance in arriving at Montana
adjusted gross income. The 100% deduction is arrived at through
two separate deductions. First, thirty percent (30%) is deducted
in arriving at the federal adjusted gross income under IRC
162{1) and secondly, the remaining seventy percent (70%) is
deducted under 15-30-111(2) (h}), MCA in arriving at Montana
adjusted grogs income. It was also stated that another class of
individuals who could be eligible are employees whose employer
pays for their premiums out of the employee’s wages.

RESPONSE: IRC 162(l) was enacted by Congress in the Tax
Reform Act of 1986 and was effective for tax years beginning
afrer December 31, 1986. Section 15-30-111(2)(h), MCA was
enacted by the 1995 Legislature to apply to tax years beginning
after December 31, 1994. The federal definition contained in IRC
1623 (1) treating self-employed people as employees is only for
purposes of qualifying for the federal 30% self-employed health
insurance deduction.

To deduct health insurance premiums under 15-30-111(2) (h),
MCA, the department agrees that there is a two part test. First,
the health insurance premiums must be paid by an employer on
behalf of the employee. Secondly, the premiums must be
attributable as income to the employee under federal law. The
department’s position is that there must exist an employee-
employer relaticnship, and the employer must have paid the
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employee’s premiumg as a benefit with no out -of -pocket cost to
the employee.

Employees whose employer pays for the cost of their health
insurance out of the wages of the employee do not qualify for
the deduction under 15-30-111(2)(h), MCA. This is because the
payment of the health insurance premium is not a benefit, but is
an out-of-pocket expense to the employee.

Under ARM 42.17.101(2), persons who are in business for
themselves are not considered employees. Thus, since partners of
a partnership and sole proprietors are not employees there is
no employee-employer relationship, and they do not qualify for
the deduction under 15-30-111(2) {(h), MCA. Shareholders of an "S5
corporation meet the first and second tests of eligibility under
15-30-111(2) (h), MCA if they are employees of the "s"
corporation, and if the cost of the health insurance premiums
are included in their federal adjusted gross income.

In summary, it is more advantageous for a person to be able
to deduct 100% of their health insurance premiums in arriving at
their Montana adjusted gross income if they are eligible.
However, because of the reasons presented above, the department
feels that sections 2 and 3 in Rule I are necessary to determine
the allowable amount of health insurance premiums a self-
employed person can deduct in arriving at the 50% health
insurance deduction.

3. The department has adopted the rule as proposed.

CE;O ANDE%%%% MICK R%&B;NSON —~—

Rule Reviewer Director of Revenue

certified to Secretary of State December 11, 1995
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

NOTICE OF AMENDMENT of
Recycling Credit Rules

IN THE MATTER OF THE )
AMENDMENT of ARM 42.15.416, )
42.15.507, 42.15.508 and )
42.15.509 relating to )
Recycling Credit )

TO: All Interested Persons:

1. On October 12, 1995, the department published notice of
the proposed amendment of ARM 42.15.416, 42.15.507, 42.15.508
and 42.15.509 relating to recycling credit at page 2109 of the
1995 Montana Administrative Register, issue no. 19.

2. No public comments were received regarding these rules.

3. The department has adopted the rules as proposed.

e %/M A

CLEO ANDERSON K ROBINSO!
Rule Reviewer Director of Revenue

Certified to Secretary of State December 11, 1995
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT) NOTICE OF AMENDMENT of

of ARM 42.15.506 relating to ) Computation of Residential
computation of Residential property Tax Credit for
property Tax Credit for Elderly Rule

Elderly

T0: All Interested Persons:

1. On September 28, 1995, the department published notice
of the proposed amendment of ARM 42.15.506 relating to the
computation of residential property tax credit for elderly at
page 1925 of the 1995 Montana Administrative Register, issue no.
18.

2. Written comments received from the accounting firm of
Junkermier, Clark, Campanella, Stevens, P.C. are summarized as
follows along with the response of the department:

COMMENT: Under the present rule, a taxpayer who lives in
a rest home is allowed the lesser or the actual rent paid or $20
per day. The firm requested that this amount be reviewed

because it has been a number of years since the rent cap was in
effect and there has been no adjustment for the cost of living.

RESPONSE: During the next year, the department will review
the cost associated with staying in a rest home to see if the
$20 per day figure needs adjustment by using data from the
Department of Public Health and Human Services.

3. Therefore, the department adopts the rule as proposed.

. 77 Ve
CLEO ANDERSON MICK ROBINSON
Rule Reviewer Director of Revenue

Certified to Secretary of State December 11, 1995
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT) NOTICE QF AMENDMENT to

of ARM 42.23.302 and 42.23 _421) Corporate Tax Returns and
relating to Corporate Tax ) Deductions Rules

Returns and Deductions )

TO: All Interested Persons:

1. On October 26, 1995, the Department published notice of
the proposed amendment of ARM 42.23.302 and 42.23_421 relating
to corporate tax returns and deductions at page 2226 of the 1995
Montana Administrative Register, issue no. 20.

2, No public comments were received regarding these rules.

3. The Department amends the rules as propoged.

Ctol ftiton . ik, _

CLEO ANDERSON MICK ROBINSON
Rule Reviewer Director of Revenue

Certified to Secretary of State December 11, 1995,
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT) NOTICE OF AMENDMENT to

of ARM 42.31.101, 42.31.102, ) Cigarette and Tobacco Rules
42.31.108, 42.31.111, 42.31. )
131, 42.31.202, 42.31.204, )
42.31.205, 42.31.211, 42.31. )
212, 42.31.213, 42.31.302, )
42.31.309, 42.31.331, 42.31. )
335, and 42.31.345 relating )
to Cigarette and Tobacco )

TO: All Interested Persons:

1. On October 12, 1995, the department published notice of
the proposed amendment of ARM 42.31.101, 42.31.102, 42.31.108,
42.31.111, 42.31.131, 42.31.202, 42.31.204, 42.31.205,
42.31.211, 42.31.212, 42.31.213, 42.31.302, 42.31.309,
42.31.331, 42.31.335, and 42.31.345 relating to cigarette and
tobacco rules at page 2114 of the 1995 Montana Administrative
Register, issue no. 19.

2. A Public Hearing was held on November 8, 1995, to
consider the proposed amendment. Mark Huelstamp with Core-Mark
International appeared in support of the rules. No written
comments were received.

3. The department amends ARM 42.31.203 to remove
35-1-1001 and 35-1-1002, MCA, which were repealed by the 1993
legislature, and replaced by 35-1-1026, MCA, as follows:

42,31.203 QUT-OF-STATE WHOLESALERS {1) All out-of-state
wholesalers meeting the conditions of "transacting business in
this state® as provided in 35—+ 3084—and 3533002 35-1-1026,
MCA, and all out-of-state wholesalers doing intrastate business
within Montana are subject to all of the provisions of Title 16,
chapter 11, part 2, MCA, and these regulations as Montana
wholesalers.

4. Therefore, the department adopts ARM 42.31.203 with the
amendments listed above and ARM 42.31.101, 42.31.102, 42.31.108,
42.31.111, 42.31.131, 42.31.202, 42.31.204, 42.31.205,
42.31.211, 42.31.212, 42.31.213, 42.31.302, 42.31.309
42.31.331, 42.31.335, and 42.31.345 as proposed,

I
CLEO ANDERSON MICK ROBINSON
Rule Reviewer Director of Revenue

Certified to Secretary of State December 11, 1995
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE AMENDMENT) NOTICE OF AMENDMENT and
of ARM 42.31.2101, 42.31.2121,) ADOPTION of Contractor Gross
42.31.2122, 42.31.2131, ) Receipts Rules

42.31.2132, 42.31.2133,
42.31.2141, 42.31.2142, and
42.31.2143 and ADOPTION of
New Rule I (ARM 42.31.2134)
relating to Contractor Gross
Receipts

TO: All Interested Persons:

1. On October 12, 1995, the department published notice of
the proposed amendment of ARM 42.31.2101, 42.31.2121,
42.31.2122, 42.31.2131, 42.31.2132, 42.31.2133, 42.31.2141,
42.31.2142, and 42.31.2143 and adoption of New Rule I (ARM
42.31.2134) relating to Contractor Gross Receipts at page 2103
of the 1995 Montana Administrative Register, issue no. 19.

2. No public comments were received regarding these rules.

3. In order to reduce paper in state government, the
department further amends ARM 42.31.2141, 42.31.2142, and
42.31.2143 as follows:

42.31.2141 PERSONAL_PROPERTY TAX GREBFF-REFUND (1) remains
the same.

(2) These refunds shald will only be allowed, after all
necessary reports are filed and copies of paid personal property
tax and motor vehicle fee receipts are submitted to the
department of revenue._ (Coptractors claiming this ¢redit must
eubmit PROVIDE & THE current ecopy—ef —their CONTRACTOR'S
certificate of registration NUMBER as required by 39-9-204, MCA
with ON their refund request. Failure to provide
documento THIS REGISTRATION NUMBER w111 regult in denlal of the
credlt

(3) remains the same.

42 .31.2142 CORPORATION LICENSE TAX CREDIT (1) and (2)
remain the same.
(3) Contractors claiming this credit must submit HAVE a

current eepy—ef their CONTRACTOR'S certificate of registration
NUMBER as required by 39-9-204, MCA —with their-corporation—tax
returp-—Faiture—to-provide—the—necensary-documento—will reoult
ip—denial—ef the eredit—until-—spuch—time as their eurrent
regiotration ecertificate ie provided.

42.31.2143 _STATE INCOME TAX CREDIT (1) and (2) remain the
same .,
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{3) Contractors claiming this credit must submit HAVE a

curren i¥ CONTRACTOR' certlflcat of registration
NUMB as_reguired by 39-9-204, MCA i i

4. Therefore, the department adopts ARM 42.31.2141,
42,.31.2142, and 42.31.2143 with the amendments listed above and
ARM 42.31.2101, 42.31.2121, 42.31.2122, 42.31.2131, 42.31.2132,
42.31.2133, and New Rule I (ARM 42.31.2134) as proposed.

CLEQ ANDERSON MICK ROBINSO]
Rule Reviewer Director of Revenue

Certified to Secretary of State December 11, 1995
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE REPEAL
of ARM 42.34.101; 42.34.102;
42.34.103; 42.34.104; 42.34.
105; 42.34.106; 42.34.107;
42.34.108; 42.34.109; 42.34.
110; and 42.34.111 relating
to Dangerous Drug Taxes

)
)

NOTICE OF REPERL of
Dangerous Drug Tax Rules

TO: All Interested Persons:

1. On October 26, 1995, the department published notice of
the proposed repeal of ARM 42.34.101 through 42.34.111 relating
to dangerous drug taxes at page 2228 of the 1995 Montana
Administrative Register, issue no. 20.

2. No public comments were received regarding these rules.

3. The department has repealed the rules as proposed.

e (Ztom

CLEQ ANDERSON
Rule Reviewer

Wl K

MICK ROBINSON
Director of Revenue

e

Certified to Secretary of State December 11, 1995
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VOLUME NO. 46 OPINION NO. 10

COUNTY ATTORNEY - Ethical requirements for part-time county
attorneys with respect to office space and equipment;

COUNTY ATTORNEY - Use of office space provided by county for
private practice;

COUNTY ATTORNEY - Use of equipment provided by county for
private practice;

COUNTY ATTORNEY - Use of secretarial support provided by county
for private practice;

COUNTY COMMISSIONERS - Duty to provide office space, equipment,
and secretarial support for county attorney;

COUNTY COMMISSIONERS - Statutory authority to enter into
contracts with county attorney for private use of office space,
equipment, and secretarial support provided by county;

COUNTY OFFICERS AND EMPLOYEES - Performance by secretary
employed by county of private practice work for county attorney;
ETHICS - Application of prohibition against use of public time,
facilities, equipment, supplies, personnel, or funds for private
business purposes;

MONTANA CODE ANNOTATED - Sectiona 2-2-102(6), 2-2-105(2), 2-2-
121(2) (a), 2-2-125, 7-1-2103(3), 7-4-102, 7-4-2211, 7-4 .102,
7-4-2503(3), 7-4-2704(2), 7-4-2706, 7-4-2712, 7-4-2716, [/-5-
2101{1), 7-%-2108, 7-8-2101, 7-8-2112, 7-8-2231;

OPINIONS OF THE ATTORNEY GENERAL - 40 Op. Att'y Gen. No. 27
(1983}, 28 Op. Att'y Gen. No. 42 (1959), 28 Op. Att'y Gen.
No. 13 (1959}, 23 Op. Att'y Gen. No. 20 (1949), 21 Op. Att'y
Gen. No. 32 (1945), 16 Op. Att'y Gen. No. 212 (1935), 11 Op.
Att'y Gen. No. 62 (1924), 10 Op. Att'y Gen. 167, 9 Op. Att'y
Gen. 277, B Op. Att'y Gen. 96 (1919), 5 Op. Att'y Gen. No. 275
(1913), 3 Op. Att'y Gen. &4,

HELD: 1. The county governing body may satisfy its obligation
to provide office space for a part-time county
attorney by providing space in a county building, or
if no suitable space is available by renting office
space, provided that use of the space for the county
attorney’'s private practice occurs only through an
agreement between the county and the county attorney
leasing the use of the space for the county attorney’s
private business purposes.

2. In the alternative, the governing body can allow a
c¢laim by the county attorney for the rental of office
space needed to conduct the county’s business,
provided suitable office space is not available in
county buildinga.

3. The county governing body may satisfy its obligation
to provide necegsary equipment for a part-time county
attorney by providing the use of equipment owned by
the county, or if no suitable equipment is available
by renting equipment, provided that use of the
equipment for the county attorney’'s private practice
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occurs only through an agreement between the county
and the county attorney leasing the use of the
equipment for the county attorney’s private business
purposes.

4. A pgecretary employed by the county to assist the
county attorney may work on the county attorney’s
private business during time when the secretary’'s
gervices are not needed on county busineas, provided
the county attorney accounts for the time of the
secretary spent on private business and reimburses the
county for any county-compensated time spent on the
county attorney’s private business.

5. A claim by a county attorney for secretarial services
reasonably required for the conduct of the county
attorney’s official duties is a legitimate claim
against the county. The reasonableness of the claim
is a question of fact vested in the sound discretion
of the county governing body.

6. A part-time county attorney may conduct private
practice using office space, equipment, or support
staff provided by the county without violating Mont.
Code Ann. § 2-2-121(2) (a) if the county governing body
has agreed in writing to the arrangement in compliance
with applicable statutes and common 1law rules
governing the county governing body’s authority over
county property.

December 1, 1995

Mr. Blair Jones

Stillwater County Attorney
P.0C. Box 179

Columbus, MT 59019

Dear Mr. Jones:

You have requested my opinion on issues arising from the
enactment by the 1995 legislature of 1995 Mont. Laws ch. 562, a
sweeping reform of the laws relating to ethical behavior by
public officers and employees. As amended by chapter 562, Mont.
Code Ann. § 2-2-121(2) (a) provides in pertinent part that "[A]

public officer . . . may not . . . use public time, facilities,
equipment, supplies, personnel, or funds for the officer’'s
private business purposes." You inguire whether this provision

prohibits arrangements which have existed, in some cases for
decades, in counties employing a part-time county attorney under
which the county furnishes office space, equipment, or support
staff which the part-time county attorney uses in both the
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official capacity as county attorney and for purposes of a
private law practice.

In Montana, the office of county attorney is a full-time
position in counties with populations in excess of 30,000, and
in any «county with a lesser population in which the
commigsioners adopt a resolution, with the consent of the county
attorney, making the position full-time. Mont. Code Ann.
§§ 7-4-2704(2), -2706. In all other counties, the county
attorney is authorized by law to engage in the private practice
of law in addition to the official duties of the office. See 40
Op. Att’'y Gen. No. 27 at 104, 107 (1983); 21 Op. Att'y Gen.
No. 32 at 36, 37 (1945). BAs of July 1, 1995, 31 counties in
Montana employed part-time county attorneys.

The law sets forth no requirement that a part-time county
attorney work a particular number of hours on county business,
nor does it limit the amount of time a part-time county attorney
may spend on private practice matters. The law sets forth
numerous specific duties of the office of county attorney. The
county attorney undertakes to perform these duties, but does not
undertake to expend a gpecific number of hours of time on county
business each week. Many part-time county attorneys report that
they give priority to county business ({(including representation
of the State and its agencies in some cases, gee Mont. Code Ann.
§§ 7-4-2712, -2716), and conduct their private practices only to
the extent that the time demands of the county’s business allow.
As a result, they report spending significantly more time on
county business in any given month than on their private
practice matters.

The county attorneys who serve part-time have entered into
arrangements, in varying degrees of formality, with their
respective counties under which the county attorney performs the
duties of the office, receiving the statutory salary, gee Mont.
Code Ann. § 7-4-2503(3). In many cases, these arrangements
provide additional support for the county attorney as well. For
example, in some counties the county attorney is afforded office
sBpace in the county courthouse or other county building. In
others, the county attorney receives an allowance to defray, in
whole or in part, the cost of renting suitable office space, or
the county attorney presents a claim for all or part of office
rental expense, or the county and the county attorney otherwise
share the rent obligation. In some counties, the county
attorney is provided one or more full-time secretaries. In
others, the county attorney receives an allowance from the
county to defray, in whole or in part, the cost of hiring

secretarial help. In some counties, the county attorney
receives the use of office equipment, furniture, or office
supplies provided by the county. Finally, in at least two

counties the county attorney occupies two separate offices, one
from which to conduct county business and the other for the
conduct of private practice matters. In short, there appear to
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be as many different models for the relationship between part-
time county attorneys and their counties as there are part-time
county attorneys.

Formal written agreements between county attorneys and their
respective counties governing all the terms and conditions under
which the county attorney receives these perquisites are the
exception rather than the rule. 1In some cases, it appears that
at most the commissioners have passed a resolution providing
certain benefits or the use of certain property for the county
attorney. In some cases, the county attorney and the
commisaioners enter into several written agreements covering the
sharing of specific costs or the use of specific items of office
equipment. In some cases, the arrangement is not documented at
all, but has proceeded as a matter of custom developed over many
years of experience.

The enactment of chapter %62 has called the legality of these
arrangements into question. To understand how this occurred, it
is necessary to review Montana's pre-199% government ethics laws
and compare them to certain changes made by the enactment of
chapter 562. Prior to 1995, Montana’s ethics in government laws
provided three separate gets of rules of conduct: one governing
state officers and employees, one governing legislators, and one
governing local government officers and employees. The
provisions governing local government officers and employees,
Mont. Code Ann. § 2-2-125 (1993), did not prohibit use of
government property for private business purposes by local
officers and employees. Such a prohibition was found in Mont.
Code Ann. § 2-2-121, but that statute applied by its terms only
to "[a] state officer or employee."

Chapter 562 made a structural change in the ethics laws which
changed that situation. The term "public officer" has been
defined in the ethice laws since their adoption to include "any
elected officer of a political subdivision of the state." Mont.
Code Ann. § 2-2-102(6) (1993). Chapter 562 amended the coverage
of § 2-2-121(2), changing the identification of the persons to
whom it applies from "[a]l state officer or employee" to "a
public officer or public employee," a term which includes a
county attorney by definition. By virtue of this change, § 2-2-
121(2) (a) now prohibits a county attorney from using "public
time, facilities, equipment, supplies, personnel, or funds for
the officer’s or employee’s private business purpose."

It is clear that the amendment to Mont. Code Ann. § 2-2-121
described in the preceding paragraph was adopted without
consideration of its effect on part-time county attorneys.
Nothing in the legislative history of the new ethics laws
suggests that the change in the statute was prompted by concerns
about the existing arrangements between part-time county
attorneys and the counties they serve. Thus, if a consequence
of the adoption of the amendment is to outlaw the existing
arrangements between part-time county attorneys and their
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counties, that consequence clearly was unintended by the
legislature.

The amendment to Mont. Code Ann. § 2-2-121 was adopted for the
salutary purpose of extending to local governments the laws
precluding the conduct of private business by a government
employee on government time or using the equipment that the
government agency provided for the government employee's use in
completing the employee’s normal government job duties. While
this rule has obvious and appropriate applicability to full-time
state employees and elected officials, the rationale for its
application to elected officials who are authorized by law to
engage in "private business" during ordinary working hours,
without being required to account for the officials’ time on an
hour-for-hour basis, is less clear. While at least two part-
time county attorneys in Montana keep separate offices for
county and private business, the fact that the vast majority do
not suggests that a part-time county attorney must, as a matter
of practical necesasity in most countiea, conduct a single law
practice from a single location encompassing both county and
private practice matters.

The 1995 amendment to Mont. Code Ann. § 2-2-121 has potential
application to a variety of aspects of the part-time county
attorney’s practice, calling into question (1) those
arrangements under which the county attorney is provided an
office in the courthouse, or receives an allowance £from the
county to defray the cost of renting office apace outside the
courthouse, from which both county and private legal work is
done; (2) arrangements under which the county provides, or
contributes to the rental of, equipment, s8uch as office
furniture, word processing equipment, or photocopiers, which the
county attorney uses for both county and private business; and
(3) arrangements under which the county provides secretarial
asgistance which the county attorney uses for both county and
private business.

In my opinion, the legislature did not intend by its enactment
of the 199% amendments to wodify the discretion of county
governing bodieas in determining how to provide for the needs of
county officials for office space, equipment, and support staff,
nor was it the legislative objective to change in a fundamental
way the traditional relationships, grown over a century of
experience, between part-time county attorneys and the counties.
A review of the laws governing the powers of county
commissioners with reference to the three areas of the part-time
county attorney'’s practice noted in the preceding paragraph will
demonstrate that under proper conditions arrangements can be
entered into between the part-time county attormeys and the
countiea which do not violate Mont. Code Ann. § 2-2-121(2) (a).

It is a fundamental rule of statutory interpretation that all

statutes dealing with a subject are to be read together, with
effect given to each if reasonably possible., (Crist yv. Segna,
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191 Mont. 210, 212, 622 P.2d 1028, 1029 (1981). Repeals by
implication are not favored, and it should not be 1lightly
assumed that the legislature silently amended or repealed
existing law while passing legislation on a related subject.
State v. Gafford, 172 Mont. 380, 388, 563 P.2d 1129, 1134
{1977). 1In this case, an existing body of statutory and common
law governs the duties of county commissioners to provide
equipment and other support for county officers, the power of
the commissioners to exercise discretion in that regard, and
their power to contract with relation to county property.

In State ex rel., Taylor v, County Commigsionersg, 128 Mont, 102,
270 P.2d 994 (1954), the Montana Supreme Court considered the
appeal of the Missoula County Commissioners from a district
court order directing them to provide suitable office space for
the county auditor. The Court affirmed the district court’'s
order, observing that if suitable office space was not available
in the courthouse the commissioners had the power to lease
suitable space. 128 Mont. at 111. The Court’'s decision
implicitly recognizes that the commissioners have a duty to
provide office space and equipment for county officers, id.
("The office of county auditor is an important one with many
duties and its proper fulfillment requires proper housing, help,
and equipment"), and the decision holds that the commissioners
must exercise sound discretion in deciding what office space and
equipment to provide. Several early opinions of this office
express the same rule. See, e.g., 8 Op. Att‘'y Gen. 96 (1919)
(commissioners have duty to provide office for county surveyor).

Other early opinions of this office recognize that expenses
incurred by the county attorney in the exercise of official
duties are appropriate charges against the county. A series of
opinions dealing with the issue of the payment by the county of
the charges for a "stenographer" for the county attorney can be
found, culminating in the decision of the Montana Supreme Court
in In_re Hyde, 73 Mont. 363, 236 P. 248 (1925), in which the
Court held that the county attorney could retain a stenographer
to provide necessary assistance in the performance of official
duties, and that charges for the stenographer’s services were
properly payable by the commissioners. No fewer than five prior
opinions of this office had reached the same conclusion. 11 Op.
Att’'y Gen. No. 62 (1924); 10 Op. Att'y Gen. 167; 9 Op. Att'y
Gen. 277; 5 Op. Att'y Gen. 275 (1913); 3 Op. Att'y Gen. 64.

It is also clear that the commissioners have the discretion to
hire employees to assist county officers in the performance of
their duties. In Spotorne v, Board of Commissionerg, 212 Mont.
253, 687 P.2d 720 (1984), the Court rejected the claim by the
county auditor that she had inherent authority to hire as many
deputies as she saw fit, holding that by statute the
commissioners had the power to determine how many deputies or
assistants could be hired as employees of the county to serve a
county officer. 212 Mont. at 255-56, citing Mont. Code Ann.
§ 7-4-2402. The commissioners also have the discretion to make
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other expenditures of county funds to provide necessary space
and equipment for county officers. 28 Op. Att'y Gen. No. 42
(1959) (commissioners may expend county funds to provide housing
for sheriff and his family at the county jail facility); 28 Op.
Att'y Gen. No. 13 (1959) (commissioners may expend public funds
for sheriff’s and deputies’ uniforms).

In exercising these powers and duties, the commissioners may
follow the statutes generally defining their authority in the
conduct of county business. All counties have the power to make
such contracts as are neceasary to the exercise of their powers
and duties. Mont. Code Ann. § 7-1-2103(3).

The board of county commissioners has jurisdiction and
power, under such limitations and restrictions as are
prescribed by law, to represent the county and have
the care of the county property and the management of
the business and concerns of the county in all cases
where no other provision is made by law,

Mont.. Code Ann. § 7-5-2101(1). Among the powers granted to the
commigsioners is the power to lease county equipment to private
entities. Mont. Code Ann. § 7-8-2112 provides:

7-8-2112. Written agreements for loan or lease of
county tools and equipment. Whenever county tools,
machinery, or equipment are loaned or 1leased to
private individuals, firms, aasociations,
organizations, or corporations, they shall execute a
written agreement stating the purpose of such loan or
leage, the compensation to be paid the county, and
that such tools, wmachinery, and equipment will be
returned in good condition.

The commissioners also have the power to lease gpace in county
buildings for private use. 16 Op. Att‘y Gen. No. 212 (1935).

Applying these rules to the questions at hand, I conclude that
the 1995 amendments to Mont. Code Ann. § 2-2-121 do not erect an
insurmountable barrier to the use by a part-time county attorney
of the same office space, equipment, and administrative support
personnel for both county business and private law practice
business.

1. office ce. The commissioners clearly have the power to
provide office space for the county attorney in the courthouse,
or, if no suitable space is available in the courthouse, to
lease space outside the courthouse for the county attorney’s
use. Mont. Code Ann. § 7-8-2101; cf. 23 Op. Att’'y Gen. No. 20
(1949) {claim for rent of county attorney office improper when
suitable office space available in county building).

In my opinion, it is not unlawful for the county attorney to
conduct both private and county business from office space
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provided by the county in the courthouse if the county attorney
enters into a written agreement with the county commissioners
leasing the use of the space for the county attorney’s private

law practice. The statutes governing the use of county
buildings give the county commissioners the power to lease space
in them for private use. 16 Op. Att'y Gen. No. 212 (1935);

Mont. Code Ann. § 7-8-2231. If the commissioners and the county
attorney enter into a contract in which the commissioners let
the space for the use of the county attorney’s private practice,
the county attorney is not using public facilities for private
business purposes, but rather is using space to which the county
attorney, in the capacity of a private party, has a contract
right for which valuable consideration has been furnished to the
county. The adequacy of the consideration for the contract is
a matter left to the discretion of the commissioners, subject to
judicial review for abuse of that discretion.

As an alternative, it is clearly allowable for the commissioners
to rent private office space for the county attorney if suitable
office space is not available in the courthouse. Under the
authoritiea cited earlier in this opinion, the commissioners
have a duty to provide office space for the county attorney.

., Taylor, 128 Mont. at 111. If suitable space is not
available in c¢ounty buildings, the commissioners clearly can
meet this obligation by paying for the rental of suitable office
space from which the county attorney conducts both private and
county business. 23 Op. Att'y Gen. No. 20 (1949) holds that the
commigsioners cannot approve payment of a claim for office space
for the county attorney "when suitable guarters are available in
the Court House," but is silent as to how the determination is
to be made that "suitable quarters" are available. In my
opinion that is a matter left to the discretion of the county
commissioners, subject to review only for abuse of discretion.
See Taylor, 128 Mont.. at 111-12. Under such an arrangement, the
county attorney can avoid a violation of Mont. Code Ann. § 2-2-
121(2) (a) by leasing back a portion of the office space provided
by the county for the conduct of the county attorney'’'s private
practice.

When the commissioners share the cost of office space for the
county attorney, with both the county attorney and the county
paying a portion of the cost, in my opinion the provisions of
Mont. Code Ann. § 2-2-121(2) (a) do not come into play. Under
this scenario, the county attorney pays a portion of the office
rent for the privilege of conducting a private business there.

Under any of these scenarios, it is certainly advisable for the
county attorney and the commigsioners to enter into a written
agreement setting forth the terms under which the county
attorney makes use of office space provided by the county.
While no statute requires the county and county attorney to
reduce the details of their relationship to writing, a written
contract is the best evidence that the use being made of office
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space for private practice purposes is pursuant to contract and
not a violation of Mont. Code Ann. § 2-2-121(2) (a).

2, Office eguipme nd gupplises. Much of what is said above
applies with respect to office equipment as well. The
commissioners have a duty to provide necessary office equipment
for the county attorney’'s use in conducting county business.
Taylor, 128 Mont. at 111. They also have the power to lease
county personalty for private use, provided the lease agreement
is in writing. Mont. Code Ann. § 7-8-2112. For the reasons
expressed above, in my opinion the commissioners can enter into
written agreements with the county attorney under which the
commisgioners purchase office equipment for the county
attorney’s use and then lease a portion of the use of that
equipment to the county attorney for the county attorney's
private practice purposes. As an option, the commissioners have
the power to satisfy their duty to provide equipment for the
county attorney by agreeing to provide an allowance to the
county attorney to defray part of the cost of necessary
equipment, or by paying a claim submitted by the county attorney
for equipment expenses reasonably incurred. Finally, the
commissioners can lease for county business purposes the partial
use of equipment owned by the county attorney’s private
practice.

In none of these instances is the county attorney making use of
public property for private business purposes in violation of
Mont. Code Ann. § 2-2-121(2){a). In each case, the use made by
the county attorney of the property for private purposes is
pursuant to either the county attorney’s ownership of the
equipment or the contract right to use it.

The above discussion applies to durable goods such as furniture,
photocopiers, data processing equipment and the like. With
respect to consumable supplies such as paper, the county
attorney and the county should enter into an agreement prorating
the cost of any items which the county attorney does not provide
out of the overhead of the private practice.

3. Administrative support staff. Perhaps the most difficult
isgues in the application of the 1995 amendments to Mont., Code
Ann. § 2-2-121(2) (a) arise with respect to the shared use of
support staff. In some counties, the county provides a
full-time county employee to serve as sec¢retary for the county
attorney. This employee performs duties with respect to both
county business and the county attorney‘s private practice.
Such an arrangement seems to violate the express terms of Mont.
Code Ann. § 2-2-121(2) (a) in that the secretary is performing
work on private business while being compensated by the county.
It also may violate Mont. Code Ann. § 7-5-2108, which requires
full-time county employees to work a 40-hour week.

If a secretary does not in fact work a 40-hour week on county
business, a better arrangement, and one which clearly does not
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violate the sgtatute, would be for the county to hire the
secretary part-time, for a portion of the 40-hour week
corresponding to a reasonable estimate of the division of the
secretary’s time between private and county business. The
county should then enter into an agreement with the county
attorney to reimburse the county attorney for the cost of any
secretarial services provided by the secretary in excess of the
amount for which the county is paying the secretary, and,
conversely, for the county attorney to reimburse the county for
the cost of any secretarial services when the secretary works
less than that amount on county business. This arrangement is
already in place in some counties in Montana, and appears to be
working satisfactorily. By accounting for the secretary’'s time
with respect to county and private practice business, the
secretary avoids conflict with the requirement that county time
not be used for private business purposes.

The county attorney can also avoid vieolating the statute by
hiring a secretary and then presenting a claim to the county for
that portion of the secretary’s time each month spent on county
business. The Montana Supreme Court held in Hyde that the costs
of necessary administrative support services are a legitimate
charge againat the county. A properly documented claim for
these charges must be paid by the commissioners.

I recognize that certain items of the gecretary’s time may not
be accountable with precision. Time spent in general office
management activities, described in an earlier opinion of this
office as time apent “"keeping the office open," 10 Op. Att'y
Gen. 167 at 168, may be an appropriate charge against the county
if the commissioners find that the time was reasonably necegsary
to the conduct of the county’s business by the county attorney.
The opinion cited suggests that time spent simply "keeping the
office open" is not a legitimate charge against the county, but

I am not inclined to agree with that position. First, county
attorneys are obligated by statute to keep their offices open
during office hours established by the commissioners. Mont .

Code Ann. §§ 7-4-102, 7-4-2211. Moreover, the opinion cited
above was issued at a time when attorneys frequently practiced
without administrative support personnel, and at that time the
expenditure of time to "keep the office open" may well have been
found to be an extravagance. In today’s law office environment,
the assistance of secretarial personnel, at a minimum, to handle
correspondence, answer telephones, and perform other general
office management tasks is a necessity, particularly for a
government office that must remain open to the public. I hold
that reasonable charges therefor againat the county must be
paid. The cited opinion holds that the commissioners exercise
sound discretion in determining whether such charges are
reasonable, and that the reasonableness of the charges is a
queation of fact.

I recognize that it wmay be impossible, or at Jleast
impracticable, for a support staff employee to allocate certain
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tasks as county work or private practice work. To address this
problem, the county attorney and the county may agree in advance
on an allocation of the cost of the time of the secretary
between the county and the county attorney’s private practice.
Such an agreement, if reasonable, would avoid violation of Mont.
Code Ann. § 2-2-121(2) (a).

Although not presented directly by your opinion request, the
quesation could arise whether these agreements between the county
commissioneys and the part-time county attorney violate Mont.
Code Ann. § 2-2-105(2), which provides in pertinent part:

[A] public officer or public employee may not acquire
an interest in any business or undertaking that the
officer or employee has reason to believe may be
directly and substantially affected to its economic
benefit by official action to be taken by the
officer’'s or employee’'s agency.

In my opinion, this provision has no application where the
official action in gquestion is an agreement between the county
and a part-time county attorney to allocate expenses for office
space, office equipment, support staff, and other items required
for the county attorney’'s law practice.

The part-time county attorney is specifically authorized to
"acquire an interest* in a private practice by the statutes
governing the practice of law by county attorneys. See, e.g.,
Mont. Code Ann. § 7-4-2704(2). Decisions made by the county
governing body with respect to allowance of claims for expenses
incurred by the part-time county attorney in the performance of
official duties will always have the potential to have an effect
on the county attorney‘'s economic interests with respect to the
private practice, since any expenses not allowed by the county
will, in the ordinary course of things, be borne by revenues
produced by the private practice. In practical effect, it would
be unlikely that a part-time county attorney could engage in
private practice without having reason to believe that at some
point the county would have to take official action on a matter
affecting the county attorney’s financial interests.

The purpose of the agreement between the part-time county
attorney and the county is not, however, to confer an economic
benefit on the county attorney. To the contrary, the agreement
Bhould serve to ensure that the county pays only for those
expenses that are reasonably required by the county attorney for
performance of the official duties of the office, and that the
county attorney’'s private practice pays its own way without
subsidy from the taxpayers. Viewed in this light, in my opinion
the county does not take an action for the economic benefit of
the county attorney when it reaches such an agreement, provided
the agreement reasonably allocates costs between the county and
the county attorney. Such an agreement does not violate Mont.
Code Ann. § 2-2-105(2).
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Because of the proliferation of different arrangements between
part-time county attorneys and the counties they serve, it is
not possible in this opinion to address every issue presented by
the 1995 amendments to Mont. Code Ann. § 2-2-121(2)(a).
However, from the foregoing it is clear that in order to avoid
conflict with the statute, the arrangement between the county
attorney and the county must be documented in writing. Any
allowance by the county of use of county property not otherwise
available for use by the public, whether office space or
equipment, for private practice purposes should be documented by
an appropriate lease agreement between the county and the county
attorney's private practice. Any arrangement for the shared use
of support staff between county business and the county
attorney’s private practice should likewise be documented in
such a way as to demonstrate that the county attorney ig
defraying the cost of any time spent on private practice
matters,

Clearly, the 1995 amendments to the ethics laws did not address
the effects that these changes would have on the established
practices of part-time county attorneys. In every case, the
arrangements between the part-time county attorneys and the
counties have been established with the blessings of the elected
county commissioners, and the arrangements have existed for
decades without any hint that they involve unethical conduct by
part-time county attorneys. The 1987 legislative session may
wish to consider amendments to the ethics law to clarify this
area. T conclude, however, that so long as the arrangements are
approved by the governing body in writing as outlined above, a
part-time county attorney may avoid violating the provisions of
Mont. Code Ann. § 2-2-121(2) (a), as amended by chapter 562.

THEREFORE, IT IS MY OPINION:

1. The county governing body may satisfy its obligation
to provide office space for a part-time county
attorney by providing space in a county building, or
if no suitable space is available by renting office
space, provided that use of the space for the county
attorney’'s private practice occurs only through an
agreement between the county and the county attorney
leasing the use of the space for the county attorney’s
private business purposes.

2. In the alternative, the governing body can allow a
claim by the county attorney for the rental of office
gpace needed to conduct the county’'s business,
provided suitable office space is not available in
county buildings.

3. The county governing body may satisfy its obligation
to provide necessary equipment for a part-time county
attorney by providing the use of equipment owned by
the county, or if no suitable equipment is available
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by renting equipment, provided that use of the
equipment for the county attorney’'s private practice
occurs only through an agreement between the county
and the county attorney leasing the use of the
equipment for the county attorney’'s private business
purposes.

4. A secretary employed by the county to asaist the
county attorney may work on the county attorney’s
private business during time when the secretary’s
services are not needed on county business, provided
the county attorney accounts for the time of the
secretary spent on private business and reimburses the
county for any county-compensated time spent on the
county attorney’s private business.

S. A claim by a county attorney for secretarial services
reasonably required for the conduct of the county
attorney’s official duties is a legitimate claim
against the county. The reasonableness of the claim
is a question of fact vested in the sound discretion
of the county governing bedy.

6. A part-time county attorney may conduct private
practice uging office space, eguipment, or support
staff provided by the county without violating Mont.
Code Ann. § 2-2-121(2) (a) if the county governing body
has agreed in writing to the arrangement in compliance
with applicable statutes and common law rules
governing the county governing body'’s authority over

county property.

. AZUREK
Attckney General

jpm/cde/brf
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NOTICE QF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rules, amendment or repeal of existing rules
filed with the Secretary of State, except rules proposed by the
Pepartment of Revenue. Proposals of the Department of Revenue
are reviewed by the Revenue Oversight Committee.

The Administrative Code Committee has the authority to make
recommendations to an agency regarding the adoption, amendment,
or repeal of a rule or to request that the agency prepaxe a
statement of the estimated economic impact of a proposal. 1In
addition, the Committee may poll the members of the Legislature
to determine if a proposed rule is consistent with the intent of
the Legislature or, during a legislative sgession, introduce a
bill repealing a rule, or directing an agency to adopt or amend
a rule, or a Joint Resolution recommending that an agency adopt
or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee’s attention any
difficulties with the existing or proposed rules. The address

is Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

Administrative Rules of Montana (ARM) is a
looseleaf compilation by department of all rules
of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Adminjistrative Register (MAR) is a soft
back, bound publication, issued twice-monthly,
contalning notices of rules proposed by agencies,
notices of rulesa adopted by agencies, and
interpretations of statutes and rules by the
attorney general (Attorney General’s Opilnions)
and agencies (Declaratory Rulings) issued since
publication of the preceding register.

Use of the Adminigtrative Rules of Montana (ARM):

Known
Subject
Matter

Statute
Number and
Department

1. Consult ARM topical index.
Update the rule by checking the accumulative
table and the table of contents in the last
Montana Administrative Register issued.

2. Go to cross reference table at end of each

title which 1lists MCA section numbers and
corresponding ARM rule numbers.

A
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which have
been designated by the Montana Administrative Procedure Act for
inclusion in the ARM. The ARM is updated through September 30,
1595. This table includes thoase rules adopted during the period
September 1, 1995 through December 31, 1995 and any proposed
rule action that was pending during the past 6-month period. (A
notice of adoption must be published within 6 months of the
published notice of the proposed rule.) This table does not,
however, include the contents of this issue of the Montana
Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through September 30, 1995,
this table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter of
the rule and the page number at which the action is published in
the 1994 and 1995 Montana Administrative Registers.

To aid the user, the Accumulative Table includes rulemaking
actions of such entities as boards and commissions listed
separately under their appropriate title number. These will
fall alphabetically after department rulemaking actions.
Accumulative Table entries will be listed with the department
name under which they were proposed, e.g., Department of Health
and Environmental Sciences as opposed to Department of
Environmental Quality.

GENERAL PROVISTONS, Title 1

1.2.419% Filing, Compiling, Printer Pickup and Publication of
the Montana Administrative Register, p. 2239, 2694

ADMINISTRATION, Department of, Title 2

and other rules - State Purchasing, p. 1371, 1788
5.118 and other rules - State Purchasing, p. 1723, 2241
5.403 Application of Preferences to Contracts Involving
Federal Funds in State Purchasing, p. 1466, 1931
2.21.507 Jury Duty and Witness Leave, p. 2313
2.21.1101 and other rules - The Education and Training Policy,
p- 2317
2.21.1601 and other rules - The Alternate Work Schedules
Policy, p. 2321
2.21.1711 and other rule - Overtime and Nonexempt Compensatory
Time, p. 2544
2.21.1802 and other rules - Exempt Compensatory Time, p. 254§
2.21.3006 Decedent’s Warrants, p. 2319
2.21.3703 and other rules - Recruitment and Selection, p. 2553
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2.21.3901
2.21.4906

2.21.5006
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and other rules - The Employee Exchange/Loan Policy,
p. 2315

and other rules - The Moving and Relocation Expenses
Poliey, p. 2311

and other rules - Reduction in Work Force, pP. 2548

(Public Employees’ Retirement Board)

I

I-III
2.43.411
2,43.418
2.43.432

2.43.451

2,.43.606

(Teachers’
2.44.301A

Service Purchases by Inactive Veated Members,
p. 1721, 2386

Mailing Information on Behalf of Non-profit
Organizations, p. 727, 1318

and other rules - Service in the National Guard - Job
Sharing - Retirement Incentive Program, pP. 2323
Acerual of Membership Service - Service Credit for
Elected Officials, p. 733, 1319

Purchase of Additional Service in the Retirement
Systems Administered by the Board, p. 516, 1033

and other rule - Purchase of Service for Members who
are Involuntarily Terminated after January 1, 1995
but before July 1, 1997 - Limitations on Their Return
to Employment within the Jurisdiction, p. 730, 1320
Conversion of an Optional Retirement Upon Death or
Divorce from the Contingent Annuitant, p. 1289, 1791

Retirement Board)

and other rules - Creditable Service for Members
after July 1, 1989 - Calculation of Age - Inatallment
Purchase - Value of Housing - Direct Transfer or

Rollover - Reporting of Termination Pay - Payment for
Service--Calculation of Retirement Benefits -
Definitions - Membership of Teacher’s Aides and Part-
time Instructors - Transfer of Service Credit from
the Public Employees’ Retirement System - Eligibility
Under Mid-term Retirements - Computation of Average
Final Compensation - Adjustment of Benefits - Limit
on Earned Compensation - Adjustment of Disability
Allowance for Outside Earnings - Membership of Part-
time and Federally Paid Employees - Interest on Non-
payment for Additional Credits - Purchase of Credit
During Exempt Period - Calculation of Annual Benefit
Adjustment - Eligibility for Annual Benefit
Adjustment, p. 977, 2122

(State Compensation Insurance Fund)

I
I

2.55.321

and other rule - Policy Charge - Minimum Yearly
Premium, p. 1067, 1792

and other rule - Temporary - Policy Charge - Minimum
Yearly Premium, p. 516, 922

.and other rules . Premium Rate Setting, p. 2558

AGRICULTURE, Department of, Title 4

I

24-12/21/95

and other rule - Incorporation by Reference of Model
Feed and Pet Food Regulations, p. 243, 1321, 2126
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4.12.3402
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Importation of Mint Plants and Equipment into
Montana, p. 422, 1323

and other rules - Alfalfa Leaf-Cutting Bees -
Registration - Fees - Standarda - Certification -
Sale of Bees, p. 1292, 1793

Seed Laboratory Analysis Fees, p. 2084

STATE AUDITOR, Title 6

1

I-Iv

I-v

I-VIII
6.6.401

6.6.2301
6.6.2901
6.6.3201
6.6.4001

6.6.4102

6.6.5001

6.6,5101

Supervision, Rehabilitation and Liquidation of State
Regulated Employer Groups, p. 1470, 2134, 2468

Long Term Care - Standards for Marketing -
Appropriate Sale Criteria - Nonforfeiture
Requirementa - Forms, p. 1729, 2242

Regulation of Managed Care Community Networks,
p. 1819, 2675

Standardized Health Claim Forms, p. 3060, 923

and other rules - College Student Life Insurance,
p. 2573
and other rules - Montana Insurance Asgistance Plan,
P. 2448
and other rules - Prelicensing Education Program,
P. 2444
and other rules - Pricing of Noncompetitive or

Volatile Lines, p. 2446

Valuation of Securities other than those Specifically
Referred to in Statutes, p. 2575

and other rule - Insurance Licensee Continuing
Education Fees - Continuing Education Program
Administrative Rule Definitions, p. 2325

and other rules - Small Employer Health Benefit Plans
and Reinsurance, p. 1472, 2127

and other rules - Plan of Operation for the Small
Employer Health Reinsurance Groups, p. 1468, 1932

(Clasgification and Rating Committee)

6.6.8001

6.6.8301

and other rules - Informal Adviaory Hearing Procedure
~ Agency Organization - Adeption of Model Rules -
Definitions - Administrative Appeal of Classification
Decision - General Hearing Procedure - Updating
References to the NCCI Basic Manual for Workers’
Compensation and Employers’ Liability Insurance, 1980
Edition, p. 985, 2138, 2682

Updating References to the NCCI Basic Manual for
Workers Compenpation and Employers Liability
Ingurance, 1980 Ed., p. 522, 103§

COMMERCE, Department of, Title 8

8.2.207

General Rules of the Department - Process Servers -
Polygraph Examiners - Private Employment Agencies -
Public Contractors, p. 2175
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(Professional and Qe¢cupational Licensing Bureau)
I Renewal Dates, p. 1600, 2140

(Board of Alternative Health Care)
8.4.505 and other rule - High Risk Pregnancy - Conditions
Which Require Physician Consultation, p. 1377, 2684

(Professional and Occupational Licensing Bureau)

B8.15.103 and other rules - Construction Blasters and Hoisting
and Crane Operators - Standard Forms - Boiler
Engineers, p. 1603, 2247

(Board of Dentistry)

8.16.405 and other rule - Fee 8chedules, p. 1823, 2686

8.16.408 and other rules - Applications to Convert Inactive
Status Licenses to Active Status Licenses - Dental
Hygienists - Definitions - Use of Auxiliary Personnel
and Dental Hygienists - Dental Auxiliarjes, p. 1380,

2469

(Professional and Occupational Licensing Bureau)

8.19.101 and other rules - Transfer from the Department of
Justice - Fire Prevention and Investigation, p. 1825,
2087

(Board of Horse Racing)

8.22.502 and other rule - Licenses for Parimutuel Wagering on
Horse Racing Meetings - General Requirements, p. 426,
843

B.22.703 and other rules - Horse Racing Industry, p. 2178

(Board of Medical Examiners)

8.28.401 and other rules - Physician - Acupuncturist -
Emergency Medical Technician - Physician Asaistant-
Certified - Podiatrist - Nutritionist Licensure,

p. 1736, 2480

(Board of Funeral Service)
8.30.404 and other rules - Reciprocity - Fees - Definitions -

Continuing Education - Sponsors - Standaxds for
Approval - Prior Approval of Activities - Post
Approval of Activities - Review of Programs -

Hearings - Attendance Record Report - Disability or
Illness - Hardship Exception and Other Exceptions -
Crematory Operators and Technicians, p. 322, 845
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8.32.304

8.32.1606

(Board of
8.36.406

{Board of
8.39.202
8.39.518

(Board of
8.40.404

8.40.1601

(Board of
8.42,402

{Board of
8.44.402

(Board of
I
8.52.616

(Board of
8.58.406A

(Board of
B.64.402

(Building
8.70.101
8.70.1402
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Nursing)
Temporary Practice Permits for Advanced Practice
Registered Nurses, p. 2450
and other rules - Advance Practice Registered Nursing
- Licensure by Examination - Re-examination -
Licensure by Endorsement - Foreign Nurses - Temporary
Permits - Inactive Status - Conduct of Nurses - Fees
- Duties of President - Approval of Schools - Annual
Report, p. 2181
and other rules - Non-disciplinary Track - Admission
Criteria - Educational Requirements, p. 3065, 847
Optometry)
General Practice Reguirements, p. 329, 1415
Outfitters)
and other rules - Outfitting Industry, p. 2327
and other rules - Fees - Moratorium - Operationsa
Plan Review, p. 1761, 2388
Pharmacy)
and other rules - Fees - Dangerous Drugs -
Transmission of Prescriptions by Facsimile, p. 1834,
2689
and other rules - Out-of-State Mail Service
Pharmacies, p. 2339
Physical Therapy Examiners)

and other rules - Examinations - Fees - Renewals -
Temporary Licenses - Licensure by Endorasement -
Exemptions - Foreign-Trained Applicants -
Unprofessional Conduct - Disciplinary Actions,
p- 1837, 2483

Plumbers)
and cther rules ~ Definitions - Fees - Medical Gas
Piping Installation Endorsements, p. 1842

Peychologists)
Licensure of Senior Psychologists, p. 2452
Fee Schedule, p. 1607, 2143

Realty Regulation)
and other rules - Realty Regulation, p. 1609, 2397

Veterinary Medicine)
and other rule - Feeg - Licensees from Other States,
p- 2189

Codes Bureau)
and other rules - Building Codes, p. 2342
and other rule - Transfer to Professional and
Occupational Licensing Bureau - Fireworks Wholesaler
Permits, p. 1934

'\
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(Weights and Measures Bureau)

8.77.107 and other rules - Fees - Commodities - Random
Inspection of Packages - Petroleum Products - Metric
Packaging of Fluid Milk Products, p. 1845, 2486

(Board of Passenger Tramway Safety)
I &IT Inspections - Conference Call Meetings, p. 1767

{Board of Milk Control)
8.86.301 Elimination of Minimum Wholesale and Retail Prices -
Producer Price Formulas, p. 2192, 2631

(Local Government Assistance Division)

1 Incorporation by Reference of Rules for Administering
the 1995 CDBG Program, p- 993, 1794
I & II and other rules - 1996 Federal Community Development

Block Grant Program - 1996 Treasure State Endowment
(TSEP) Program - 1987 and 1988 Federal Community
Development Block Grant Programs, p. 2454

(Board of Investments)

8.97.1301 and other rulea - Definitions - Forward Commitment
tees and Yield Requirements for all Loans -
Investment FPolicy, Criteria, and Preferences -
Intereat Rate Reduction for Loans to For-profit
Borrowers funded from the Coal Tax Trust -
Infrastructure Loans, p. 1070, 1796

(Economic Development Division)

I-XI1T Implementation of the Job Investment Act, p- 1075,
1666

(Board of Housing)

8.111.303 and other ruleas - Financing Programs - Qualified
Lending Institutions - Income Limits - Loan Amounts,
p. 2202

8.111.305 and other rules - Lending Institutions - Loan

Servicers, p- 2577

{Board of Science and Technology Development)

8.122.601 Application Procedures for a Seed Capital Technology
Loan - Submission and Use of Executive Summary,
p. 2204

EDUCATION, Title 10

{(Board of Public Education)

I Cclass 7 American Indian Language and Culture
Specialist, p. 2089

10.55.601 Accreditation Standards: Procedures, p. 331, 1037

10.57.211 Test for Certification, p. 2457

10.57.218 Teacher Certification: Renewal Unit Verification,
p- 995, 2144

10.57.403 and other rule - Class 3 Administrative Certificate -
Class 5 Provisional Certificate, p. 1769
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10.57.405 Class 5 Provisional Certificate, p. 2377

FAMILY SERVICES, Department of, Title 11

I - and other rules - Fair Hearings and Review of Records
by the Department Director, p. 997, 1423

11.5.1002 -Day Care Rates for State Paid Day Care, p. 740, 1117

11.7.306 Right to a Fair Hearing in Regard to Foster Care
Support Services, p. 1002, 1424

11.7.313 Model Rate Matrix Used to Determine Payment to Youth
Care Facilities, p. 736, 1118

11.7.603 Foster Care Support Services - Diaper Allowance,
p- 93, 930

11.12.104 Minimum Requirements for Application for Youth Care
Facility Licensure, p. 1000, 1425

11.13.101 Model Rate Matrix to Basic Level Therapeutic Youth
Group Homes, p. 738, 1118

11.14.226 Caregivers in Day Care Centers for Children, p. 526,
931

11.14.605 Sliding Fee Scale Chart Used to Determine Eligibility
and Copayments for State Paid Day Care Under the
Block Grant Program, p. 872, 132§

FISH, WILDLIFE, AND PARKS, Department of, Title 12

12.2,501 Crappies as Nongame Speciea in Need of Management,
p. 429, 1571
12.6.701 Wearable Personal Floatation Devices for Each Peraon

Aboard Any Motorboat or Vessel Launched Upon the
Waterways of Montana, p. 1495, 2251

(Fish, Wildlife, and Parks Commission)

12.6.801 Boating Clogure on the Upper End of Hauser Reservoir
from October 15 through December 15 Each Year,
p- 1386, 1935

12.6.901 Creating a No Wake Speed Zone near Rock Creek Marina
in Fort Peck Reservoir, p. 2459

12.6.901 Regtriction of Motor-propelled Water Craft on the
Blackfoot, Clark Fork, and Bitterroot Rivers, p. 557,
1120

12.6.901 No Wake Speed Zone in the North Shore and Marshall
Cove of Cooney Reservoir, p. 555, 1038

12.6.904 Public Access Below Rainbow Dam and Madison Dam,
p. 333, 932

(FPish, Wildlife, and Parks Commission and Department of Fish,
Wildlife, and Parks)

I Teton-Spring Creek Bird Preserve Boundary, p. 1772,
2252
I-XII and other rule - Future Fisheries Program -

Categorical Exclusions, p. 1866
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GOVERNOR, Title 14

14.8.201 and other rules - Electrical Supply Shortage, p. 12,
1039

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16

I Personal Care Facilities - Application of Other
Licensure Rules to Persgonal Care Facilities, p. 435,
852

I Adult Day Care Centers - Application of Other
Licensure Rules to Adult Day Care Centers, p. 433,
853

I-ViI Aboveground Tanks - Minimum Standards for Aboveground

Double-walled Petroleum Storage Tank Systems,
p. 1087, 2491

16.24.414 Tuberculosgis Testing of Employees in a Day Care
Center, p. 564, 1041

16.28.101 and other rules - Communicable Diseases - Control
Measures for Communicable Diseases, p. 751, 1127

16.29.103 Dead Human Bodies - Transportation of Dead Human
Bodies, p. 431, 850

16.32.375 and other rules - Health Care Facilities -

Construction Standards for Hospices and Specialty
Mental Health Care Facilities, p. 437, 851

16.42.302 and other rules - Evaluation of Asbestos Hazards and
Conduct of Asbestos Abatement - Requirements for
Accreditation and Permitting of, and Training Courses
for, Persons Involved in Asbestos Abatement -
Requirements for Permits for Asbestos Abatement
Projects, p. 874, 1578

16.42.402 and other rule - Asbestos - Accreditation of
Asbestos-related Occupations - Penalties for
Violations of Asbestos Laws and Rules, p. 1095, 1579
16.44.103 and other rules - Hazardous Waste - Control of

Hazardous Waste, p. 560, 1042
16.45.402 and other rule - Underground Storage Tanks - Minimum
standards for Underground Piping, p. 1081, 2488
16.45.1101 and other rule - Underground Storage Tanks - Minimum
Standards for Double-walled UST Systems, p. 1084,
2489

(Board of Health and Environmental Sciences)
16.8.401 and other rules - Air Quality - Emergency Procedures

- Ambient Air Monitoring - Visibility Impact
Assessment - Preconstruction Permits - Stack Heights
- Dispersion Techniques - Open Burning -

Preconstruction Permits for Major Stationary Sources
or Major Modifications Located Within Attainment or
Unclasgsified Areas - Operating and Permit Application
Fees - Operating Permits - Acid Rain Permits,
p. 3070, 535, 848

16.8.1404 and other rules - Air Quality - Opacity Requirements
at Kraft Pulp Mills, p. 254, 1572
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Air Quality - Increasing Fees for the Smoke
Management Program, p- 1004, 1669

and other rules - Water Quality - Surface and
Groundwater Quality Standardes - Mixing Zones -

Nondegradation of Water Quality, p. 743, 1098, 17958,
2256

‘Water Quality - Water Use Classifications on Indian
Reservations, p. 530, 1799

Water Quality - Criteria for Determining
Nonsignificant Changes in Water Quality, p. 531, 1040

ENVIRONMENTAL QUALITY, Department of, Title 17

16.

14.101

16.44.101

16.44.102

16.45.101A

and other rules - Solid Waste - Transfer from
Department of Health and Environmental Sciences -
Solid Waste Management, p. 2253

and other rules - Hazardous Waste - Tranafer from
Department of Health and Environmental Sciences -
Hazardous Waste Management, p. 2416

and other rules - Incorporations by Reference of
Federal Regulations - Definitions - Regulatory
Requirements Governing Hazardous Waste and Used 0Oil -
Prohibiting Used 0il as Dust Suppressant, p- 1402,
1936

and other rules - Underground 3Storage Tanks -
Transfer from Department of Health and Environmental
Sciences - Underground Storage Tanks, P- 2257

(Board of Environmental Review)

I

16.
16.

16.

16

16

16.

16

16

8.701

8.705

8.1301

.8.1402

.8.1414

8.1903

.18.301

.20.603

Water Quality - Temporary Water Standards for Daisy
Creek, Stillwater River, Fisher Creek, and the
Clark’s Fork of the Yellowstone River, p. 1652, 1872,
2211
and other rules - Air Quality - Volatile Organic
Compounds Definitions, p. 1645, 2410
and other rule - Air Quality - Replacing Equipment
Due to Malfunctions, p. 1640, 2411
and other rule - Air Quality - Open Burning in
Eastern Montana, p. 1634, 2412
and other rule - Air Quality - Particulate Emission
Limits for Fuel Burning Equipment and Industrial
Processes, p- 1636, 2413
Air Quality - Sulfur Oxide Emigsions from Lead
Smelters, p. 1644, 2414
and other rule - Air Quality - Air Quality Operation
Fees - Air Quality Permit Application Fees, p. 1648,
2415
and other rules - Water Quality - Wastewater
freatment Works Revolving Fund - Loans for Certain
S0lid Waste Management and Stormwater Control
Projects, p. 2206
and other rules - Water Quality - Surface and
Groundwater Water Quality standards - Mixing Zones -
Nondegradation of Water Quality, p. 2212

AY
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TRANSPORTATION, Department of, Title 18

I Registration of Interstate and Intrastate Motor
Carriers, p. 890, 1416
I-Iv Staggered Registration of Motor Carriers with

Multiple Fleets of Vehicles, p. 1773, 2422
18.7.201 and other rules - Location of Utilities in Highway
Right of Way, p. 258, 854, 1043

(Transportation Commission)

18.6.211 Application Fees for Outdoor Advertising, p. 2091

18.6.211 Temporary - Application Fees for Outdoor Advertising,
p. 1294

CORRECTIONS, Department of, Title 20

(Board of Pardons and Parole)
20.25.101 and other rules - Revision of the Rules of the Board
of Pardons and Parole, p. 2461

JUSTICE, Department of, Title 23

Notice of Application for Certificate of Public
Advantage by the Columbus Hospital and Montana
Deaconess Medical Center, Great Falls, Montana,
p- 2579

I-VIII Specifying the Procedure for Review, BApproval,
Supervigion and Revocation of Cooperative Agreements
between Health Care Facilities or Physicians -
Issuance and Revocation of Certificates of Public
Advantage, p. 1006, 1296, 1938

I-X and other rules - Adoption of the 1994 Uniform Fire
Code and the 1994 Edition of the Uniform Fire Code
Standards, p. 1497

23.5.101 and other rules - Adoption of Subsequent Amendments
to Federal Rulesg Presently Incorporated by Reference
- Motor Carrier and Commercial Motor Vehicle Safety
Standard Regulations, p. 2380

23.14.201 and other rules - Administration of Preliminary
Alcohol Screening Tests - Training of Peace Officers
Who Administer the Tests, p. 2093

(Board of Crime Control)

23.14.423 and other rules - Training and Certification of Non-
Sworn Officers and Coroners, p. 1873

23.14.802 and other rules - Peace Officer Standards and
Training Advisory Council - Revocation and/or
Suspension of Peace Officer Certification, p. 1883

LABOR AND INDUSTRY, Department of, Title 24
I and other rules - Operation of the Uninsured

Employers’ Fund and the Underinsured Employers’ Fund,
p. 1099, 1668
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and other rules - Apprenticeship Programs, p. 758,

1418

Operation of the Contractor Registration Program,

p. 1548, 2146

Pergonal Assistants - Application of Certain Labor

Laws, p. 1627, 2145

and other rule - Workers’ Compensation Data Base

System - Attorney Fee Rule, p. 2487, 2893, 675, 856

Operation of the Uninsured Employers’ PFund and the

Underinsured Employers’ Fund, p.- 101, 280, 444, 933

and other rules - Unemployment Insurance Taxes,
1388, 1950

Prevailing Wage Rates - Service Occupations, p. 442,

1129

Wage Rates for Certain Apprenticeship Programs,

p. 1887

and other rules - Workers’ Compensation Mediation,

p. 2216

and other rules - Workers’ Compensation Matters -

State Compensation Insurance Fund, p. 1395, 1953

and other rules - Exemption of Independent

Contractors for Workers’ Compensation, p. 1399

and other rules - Occupational Safety and Health

Standards for Public Sector Employment - Logging

Safety for Public Sector Employment, p. 2581

and other rules - Boilers - Reasponaibility for

Operation of the Boiler Inspection Program is

Transferred from the Department of Labor and Industry

to the Department of Commerce, p. 1132

and other rules - Hoisting and Crane Operators -

Responsibility for Operation of the Holating and

Crane Operator Licensing Program is Transferred f£rom

the Department of Labor and Industry to the

Department of Commerce, p. 1133

and other 1xrules - Construction Blasters -

Responsibility for Operation of the Construction

Blaster Licensing Program is Transferred from the

Department of Labor and Induastry to the Department of

Commerce, p. 1134

and other rules - BSafety Culture Act - Safety

Committee, p. 1542

(Board of Labor Appeals)
24,7.306

Board of Labor Appeals - Procedure Before the Board
of Labor Appeals, p. 440, 1045

(Human Rights Commission)
24.9.102

and other rules - Procedures Before the Human Rights
Commission, p. 1525, 2264
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STATE LANDS, Department of, Title 26

(Department State Lands and Board of Land Commissioners)

26.3.137 and other rules - Changes in the Recreational Use
License Fee - Rental Rates for State Lands, p. 3177,
1047

26.6.411 Nonexport Agreement for Timber Sales from State
Lands, p. 1104, 1803, 2153

(Board of Land Commimmioners and Board of Environmental Review)

26.4.161 Requirement for an Operating Permit for Hard Rock
Mills that are not Located at a Mine Site and that
use Cyanide, p. 1102, 2498

26.4.410 and other rules - Renewal of Strip Mine Operating
Permits - Regulation of Coal and Uranium Prospecting
p. 1106, 2263

LIVESTOCK, Department of, Title 32

(Milk Control Bureau)

8.79.101 and other rules - Definitions for the Purchase and
Reaale of Milk - Transactions Involving the Resale of
Milk - Regulation of Unfair Trade Practices, p. 2585

(Board of Milk Control)

8.86.301 Elimination of Minimum Wholesale and Retail Prices -
Producer Price Formulas, p. 2192, 2691

32.8.103 Circumstances Under Which Raw Milk May be Sold for
Human Consumption, p. 2222

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36

I Reject, Modify, or Condition Permit Applications in
the Sixmile Creek Basin, p. 1893, 2693
I Procedures for Collecting Processing Fees for Late

Claims, p. 764, 1326

26.2.201 Department of State Lands Model Procedural Rule,
p. 1777

26.2.628 and other rules - Repeal of Department of State Lands
Rules - Implementing the Montana Environmental Policy
Act, p. 2098

26.2.628 and other rules - Repeal of Department of State
Lands Rules - Implementing the Montana Environmental
Policy Act, p. 1954--Thias Notice of Repeal was
incorrectly published and will not be effective.

26.2.701 and other rule - Transfer from Department of State
Lands - Citizen Participation in Agency Decisions,
p. 1955

26.2.703 and other rules - Repeal of Department of State Lands
Rules - Citizen Participation in Agency Decisions,

p. 2099
26.2.703 and other rules - Repeal of Department of State Lands
Rules - Citizen Participation in Agency Decigions,

p. 1957--This Notice of Repeal was incorrectly
published and will not be effective.
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and other rules - Transfer from Department of State
Lands - Forestry, p. 1958

Board Model Procedural Rule, p. 1776

Fees for Enviropmental Impact Statements, p. 1891,
2692

and other rules - Wastewater Treatment Revolving Fund
Act, p. 1778, 2423

(Board of 0il and Gas Conservation)
36.22.1242 Rate of the Privilege and License Tax on 0il and Gas

Production, p. 566, 1055

PUBLIC HEALTH AND HUMAN SERVICES, Department of, Title 37

I-VIII

11.7.103
11.7.510

16

16.

16.

46

46

46

46

46.

46

46

.10,

10

24.

.10,

.10.

.11,

.12,

12.

.12,

.13,

T02A

.1501

104

108

512

112

508

605

805

303

Medicaid Self-Directed Perasonal Care Services,
p. 1656

and other rules - Medicaid Coverage - Reimbursement
of Therapeutic Family Care, p. 1302, 2501

and other rules - AFDC, Food Stamps and Medicaid
Assistance Under the FAIM Project, p. 2591

and other rules - Traditional JOBS Program - FAIM
JOBS Program - FAIM Employment and Training, p. 2619
and other rules - Children in Foster Care, p. 2462
Goal for Reducing the Percentage of Children in
Foster Care for Two or More Years, p. 2224
Reduction of the Required Height of Water Risers in
Trailer Courts, p. 23684

and other rules - Swimming Pool Licensing
Requirements, p. 2642
Children’s Special Health Services - Eligibility

Requirements for the Children’s Special Health
Services, p. 1413, 1804

and other rules - AFDC Monthly Reporting - Budgeting
Methods, p. 1898, 2499

and other rule - AFDC Earned Income Disregards,
p. 1661, 2154

and other rulea - Food Stamp Budgeting Methods -
Monthly Reporting Requirements, p. 1895, 2500
Medicaid Reimburasement for Outpatient Hospital
Imaging and QOther Diagnostic Services, p. 1560, 1961
Medicaid Coverage and Reimbursement of Dental
Services, p. 1553, 1968

and other rule - Medicaid Coverage and Reimbursement
of Durable Medical Equipment, p. 1563, 1970

and other rules - Low Income Energy Assistance
Program, p. 1557, 2157

PUBLIC SERVICE REGULATION, Depariment of, Title 38

I

I-XXIX

Filing of Proof of Insurance by Commercial Tow Truck
Firms, p. 892, 1422

Affiliated Interest Reporting Regquirements - Policy
Guidelines - Minimum Rate Case Filing Standards for
Electric, Gas, Water and Telephone Utilities, p. 1903
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and other rules - Telephone Extended Area Service,
p. 1017, 2038

and other rules - Pipeline Safety, Including Drug and
Alcohol Testing, p. 1631, 2425

REVENUE, Department of, Title 42

I

42.15.316
42.15.416
42.15.506

42.21.106
42.22.1311
42.22.1311
42.22.1311
42.23.302
42.31.101

42.31.2101
42.34.101

itemized Deductions for Health Insurance, p. 2100

Extensions - Late Pay Penalty, p. 1927, 2507

and other rules - Recycling Credit, p. 2109

Computation of Residential Property Tax Credit for

Elderly, p. 1925

and other rules - Personal Property, p. 2653

and other rule - Industrial Property, p. 2230

Industrial Machinery - Equipment Trend Factors,
1921, 2508

Emergency - Industrial Machinery and Equipment Trend

Factors, p- 857

and other rule - Corporate Tax Returns - Deductions,
2226

and other yules - Cigarette and Tobacco, p. 2114

and other rules - Contractor Gross Receipts, p. 2103

and other rules - Dangerous Drug Taxes, p. 2228

SECRETARY OF STATE, Title 44

1.2.419

44.5.107

Filing, Compiling, Printer Pickup and Publication of
the Montana Administrative Register, p. 2239, 2694

and other rules - Feea for Limited Liability
Companies and Limited Liability Partnerships,
p. 1551, 2158

(Commissioner of Political Practices)

I-V1

and other rule - Campaign Contribution Limitations -
Surplus Campaign Funda, p. 1258, 2048

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46

I

I

I-v

I-IX
I-XVI
I-XLIV
46.6.405
46.10.403
46.12.204
46.12.503

24-12/21/95

and other rules - AFDC Child Care Services - At-risk
Child Care Services, p. 831, 1153

and other rules - Medicaid Perasonal Care Services,
p. 814, 1191

Medicaid Estate Recoveries and Liens, p. 1109
Self-sufficiency Trusts, p. 446, 935, 1135

Health Maintenance Organizations, p. 895, 1974, 2155
and other rules - Developmental Disabilities
Eligibility - Adult and Pamily Services Staffing,
p. 568, 1136

and other rules - Vocational Rehabilitation Financial
Need Standards, p. 1024

AFDC As@istance Standards, p. 801, 1150

Medicaid Recipient Co-payments, p. 806, 1159

and other rules - Medicaid Inpatient and Outpatient
Hospital Services, p. 779, 1162
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and other rules - Medicaid Podiatry - Physician and
Mid-Level Practitioner Services, p. 913. 1580

and other rules - Medicaid Home Health Services,
p. 808, 1182
and other rules - Medicaid Residential Treatment

Services, p. 768, 1201

and other rules - Medicaid Transportation Services,

p. 821, 1218

and other rules - Medicaid Nursing Pacility Services,
790, 1227

Medically Needy Income Standards, p. 766, 1246

A
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BOARD APPOINTEES AND VACANCIES

Section 2-15-108, MCA, passed by the 1991 Legislature,
directed that all appointing authorities of all appointive
boards, commissions, committees and councils of state
government take positive action to attain gender balance and
proportional representation of minority residents to the
greatest extent possible.

One directive of 2-15-108, MCA, is that the Secretary of State
publish monthly in the Montana Administrative Register a list
of appointees and upcoming or current vacancies on those
boards and councils.

In this issue, appointments effective in November, 1995,
appear. Vacancies scheduled to appear from January 1, 1996,
through March 31, 1996, are listed, as are current vacancies
due to resignations or other reasons. Individuals interested
in serving on a board should refer to the bill that created
the beoard for details about the number of members to be
appointed and necessary qualifications.

Each month, the previous month's appointees are printed, and
current and upcoming vacancies for the next three months are
published.

IMPORTANT

Membership on boards and commissions changes
constantly. The following lists are current as of
December 8, 1995.

For the most up-to-date information of the status of
membership, or for more detailed information on the
qualifications and requirements to serve on a board,
contact the appointing authority.

Montana Administrative Register 24-12/21/95



-2888~

1stBoTouyoead >tboyroTtpex e BuTtaqg : (paxtnbasx 3T) suoTiedTITTENY

866T/T/L s{Ted 1€319H
SE6T/9/TT peauteddeax IOUIINOD ISIUTM WIL "IN
1s1boTouyosl orboroTpel e sesfofdws oym uetotsAyd ' Burtaq :(paitnbsx JT) suoTIBDTITTIENYD
866T/T/L rUaTaY
SE6T/9/TT asyo8g IOUIBAOD IIWIBYZTY T[=3Tued " 3IQ
{30a3uwo)) 83siborouycalr oijbolcTIpewd Fo paeoq

Axcjeioqet

AjtxaTdwoo ybTty B 3081Tp 03 pariTtrenb uetorsAuyd e Butaqg : (paiTnbsx JT) SucTiesTITTERNd
LEET/9T/¥% 1TedstTEY
S66T/9/1T BZZTY IOUIBACD 19¥TEM pIaed ‘[ ' XQ
(9o13wwe)) BIBUOTITIORIJ 20UaTOs Lr03eIOqeT Te TUTIID FO pPIeodg

1squaw oITgnd  {pextnbsa 3T} sSucTriesTITTEND

866T/T/T BEERED)
S66T/LZ/TT UIpTCH IOUASAOH Ie{od ATIaA2d “SKW
(UOT3IRIASTUTWPY) UOTSSTUmOD sIapudzaq =23erraddy

I1I uotBey bButjusssadax : (p3aTnbal JT) SUCTIEDTITTEND

866T/8T/L 1913s3YD
S66T/0E/TT aanouepleg IQUIINOD . UOSTYIINH UTAIT "IW
{I0UI2A0D) TTIOoUNCD Axos8TAPY Butby

aatilejussaxdax julapnis e Hutaqg  (paitnbax JT) SuoTiIeoTITTEND

966T/81/8 Aouetd
G66T/8/TT IBTTTW IOUAIALCSH sawel UOSTIY ~“SH

(§95TAISS UBWNH PUR UY3ITESH OTITANd} TToUNOD AIOSTAPY SAIY

SRR A PEIUTEAAY EEpuRfstovi

S66T 'YIEWAAON ROHd SEIILNIOLAY TIONAOD ANV quvYod

24-12/21/9%

Montana Administrative Register



-2889-

LEET/ET/TT
S66T/ET/TT

LBBT/ET/TT
S66T/ET/TT

LEET/ET/TT
SE6T/CT/TT

LEBT/ET/TT
SE6T/ET/TT

LEET/ET/TT
S66T/ET/TT

LEET/ET/TT
S66T/ET/TT

LEBT/ET/TT
S66T/ET/TT

Jaumo und
Juawiutodde mau IQUIBACD
"TETOTIIC IUSWSDIOJUS ME]
quawzutodde mau I0UIIA0D

zaumo und

suswjutodde msu IOUISAOD
Io3eTsIba
Juswiutocdde mau I0UIBAOD

TETOTIFO IUSWSDIOIUS MBT
qusujutcdde mau ICUIBACH

TBETISTIIC IUSWSDIOFUD MET
juswilutodde mau IOUISAOD

TeTOTIIO JUSWSDICIUS MBT

suswiutodde msu IOUIBADD

: (peatnbax

: {paxtnbsax

IT) SUCTIIEBDIITTEND
sutetd
AaTooM Apnp ' SH

JT} SuCT3eSTITTEND
uewszCcH

zo3uybnels (116 33TI=YS

: {paxtnbasx

: (pextnbax

: (paatnbax

1 (paatnbax

i {paxinbax

JT) suoT3IesIFTTEnd
BTNOSSTH
angaeW Aies CIW

31) suorjedTzyTIEND
ueuoy
azop o1y -dsy

IT) SUCTIEDTITTEND
sSTTed Jeaa1sH
souor 113qc¥ 39TUD

FT) suoTaesIITIENd
o3eb53Ay
sae1d> gog -dsy

3T) SUGTIBDTITTIERND
ucstod
aaydoasTays wiy - SKH

(sotasnp) yrounep Axostapy uodesy peTeEeduUC)

EEERRE Aq psiutoady

SE6T “YIFEWEAON WO¥Z SEILNIO&4VY TIDNOOD

aNVy aQ¥vo"

F5TUTOddYy

Montana Administrative Register

24-12/21/95



-2890-

weiboad uctiusaazd e uT paafoaut buisq :(paitnbai 3T) SucI2EDTIITE20d)
LEET/T/L ERFNCI
S66T/Z/TT paijuTtoddeax I0UISACD STIIOW UIQOH “SW
weiboxd uotjusaaxd e UT pasafoaut burtag :{pairnbax 3T) SUCTIELSTITTEN]
LEBT/T/L sbut1TTdg
S66T1/T/TT paijutoddesx ICUIDAOD soqeyDd UATTIBW °SW
{saotaxss

uswnd pue yiTesH STIGNd)

966T1/6/6
S66T/9/11

aanTiequeserdax 91D Y3Tesy,/IedTpsw e Buiaq

9661/6/6
S66T/9/TT

966T/6/6
S66T/9/1T

9661/6/6
S66T/9/TT1

{S9D0TAX9S UBWNH pue YiTesH 2TTqnd)

966T/TE/2T
S66T/T/1T

(S90TAISS UBWOH PU®R YITeaH O2TTqnd)

S66T

wexfoxd UCTIUSAS8IJ 83®3S I0F [ToUnOD Buryeurpiacol Asusbeissur

saT3ejuassidex jusied e Butag : (paxtnbax IT) suoTiedTITTERND

butumoig
pIoxayanyd etbioan S|

pP33STT 30U I0UIIACD

t(paIltnbal IT) SUOTIRITITTEND

8suUsIOTd’
pa3sT] Jou IOUISAOD STBUIIBW TTUd ~aW
aaTjejussasadax jusied e BuTtag : (paxtnbax JT) suoTiesTrTend
eaTeN

Pa3IsTT 1ou IOUIBAOD aTpUTY STTITTW “SK
saTie3uasaidax jusied e Buteq :(paatnbal JT) suctiesIITIEND
uosTod

PaisIT 3Iou IOUIIAOD I18Asg usmD SW

TToune) Azostapy 8aoTazaes 3xoddng Attuwey
io3e[sTbaf ' Butsqg :{pextnbsl IT) suocTiedTITiend

Aemyooxg
IOUIIAOD us3isey not Alzesg -day
1IoUno) AICTTAPY §907TAIs§ ATTuweyq

qqod

SPasdOong dq p=23uloddy EE1H .nommd.

‘AHEWAACN HOWd SEILNIOAAY TIONROD ONY qQUYOd

24-12/21/9%

Montana Administrative Register



-2891-~

LE6T/9T/9
S661/8/T1

Toqusw oTTgnd  : (paxtnbai JT) SuoTiESTITTEND

waTIey

ucbexy I0UIBACD zsnbutwog taflew ‘sp
(22Tasnp}  TIoUNOD AIOSTAPY @DTISNL YINoX

Spesoong AQ pojurcady JeoIutoddy

‘EEEWIAON WO¥d STILNIOSAY TIONNOD ANV quvod

Montana Administrative Register

24-12/21/95



-2892-

atrqnd BuTtiys sausssidaz

orraqnd 8yl 3O Isqusw BUTTHS

10TI3STP Y3ancF ayl UuT sSapisax

9661/1/1 I0UIBACH
966T/T/T ICUIIACD
966T/02/T IQUIBACD
9661/62Z/¢€ IOUIDIA0D
966T/T/T IOUIIACH
966T/LZ/E I0uIason
S66T/T/1 I0UIIA0D
966T/1/T IOUIDAOD
966T/T/T IOUIAACD
pUs @ist A paIatocddy

966T ‘TI€ YoxeW ybnoagiy 9661

(90I3WWGCY)

:ipaxtnbax IT) SUOTIEDTITTEND
T12dstieY ‘UCSTSN UST3H "SIW

P (paxtnbax JT) SuoTILDIITIEND
apeoseD 'IEYUSSYDSTI TITHE IR
Aya3jeg Aemmer] xabuagseg jo paeog

i (pexItnbal JT) SUCTIBSTITIEND

puaT2y ‘31005 ,dIS. UYOp UOPTIAYS " IJ
(9215wwo)} Butoey ssIoH FO pieoq

3sT3Uap  :{paxtnbsx IT) suotrieoriTiend
BIOOSSTW ‘a8TIF d 33008 " ad

(spasuwwod) AajzeTiusg 3o paeod

zo3oeadoxtys ¢ (paxInbax IT) SUCTIEDTITIEND
eTnossIW ‘uezng isydoisTiys - id

{aozsuwwo)) sIojoeadoxTy) 3O pIeod
3sa3TysIe  :(paxTnbax IT) SUCTIRDTITTEND
sbutTTTd ‘3x3dny 2usbng yiITsU IW

aspuszap or1qnd

feoiswwo)) S3083TYIIY FO paeod

: (peztnbax JT) SuOTIEOTITIEND
1030TA ‘UOPIEIY L [SBUDTW IW

zepuajyep otrqnd (paatnbax 3T) suotieorzTTEnd
euaTay 'POCH IPUBY ~SW
zapuazsp 211qnd  : (paxTnbax 3T) suoTIEDTITIRND
STTed 3e219 ‘ueaoucqg ISTUeq " IW
(UOTIBIISTUTWPY)} UOTESTmmO]) Iapuaisq aje(roddy
‘1t Azenuwep -- STIONQOD ANY SAYVOd NO SEIONYOYA

24-12/21/9%

Montana Administrative Register



-2893-

butuuerd weiboxd pue 38bpng Jo S0TI3C SYI 3JO 103o8ATg  : {paatnbax 3T} suoTjESIFTTEND
S66T/0¢E/¢ IOUIBACH BUBTAH ‘STMIT PTaAB] "IW
sjusbay Jo paeod siussaadsa : (paatnbax IT) suorijestiTTENd
966T/0E/E IOUIDACH SIARH ‘ezey Wi, AW
2ananotxby jo juswixedsg syl 3o 1030911Q  : {paxTnbai 1) SUCTIBOTITTEND
S66T/0E/¢E 10UIIACH 2USTay ‘0O31SWOSRTH 097 ~IW
aanje(stbeT sausssadax :(paatnbex JT) SUOCTIEROTITTEND
366T/0E/€ IOUIBACD Xueg 3ny ‘abeg uAmTag ‘uss
uoT3jejzodsuei] FO Jusuizedeq syl o I030axTd : (peIxtnbsx IT) SUOTIROTITTEND
966T/0E/¢ I0UIDACH BUSTSH ‘9AQ UTAIBW "IN
{(UOTIRIISTUTWRY} TIsuno) Axosiapy soueutd 1031den
Xaquaw Iojoop (paxtnbax JT) suoTleoTITTEND
966T/T/T IoUIBA0D STTed 1esxn ‘sutasTd xsAQg paeyoIy -iag
{80I3WWOD) SISUOTITIORIZ oxe] Axojeaxrdssy 3o paeog
10Ta23ISTQ [RUCTSSaIBUC) uasyssy woxl uedtrqndsy : (paatnbax JT) SUCTIEDTIITEND
966T1/1/2 I0UISADD BPUSTSH 'UOSUYOpL TISPIOD T IW
{uoTiEonpd) uotr3IwONpPH XSYSTH 3o sjusbey Jo paeog
@3e3s 2yl JO Jueapenb 3semyiInos sjussasxdsa : (peaTtnbsx JT) SUOCTIEDTITTIEND
9661/1/2 I0UIIA0D sTuuy ‘'doysTg SIIOAS "IN
{uctTieonpd) USTIVONPIT OTTANd IO pIeog
acjexsdo esye TYs  (peatnbsx JT) suoTllEDTITTEND
S66T/1/1 ICUIDAOD R 3TTTASAIRW ‘I0TA®I UTA®Y "IN
{sox3uwwoy} L3sgzes Aemmex] xsbusseed 3o pIeog

pPuUs wIsl Ag posutoddy

966T ‘TE WoaeW ybnoays 96T ‘T Lxenuep -- SIIDONNOD GNY SQUYOSE NO SITIONYOVA

Montana Administrative Register

24-12/21/95



-2894-

1o3euas : (paxtnbax JT) suoriedTITTEND

966T/T/T IoUIBA0D uosTod ‘BulpieH Tayid ues
XIom TeTd0s JC aaTiejussaxdsx : (perxtnbsl IT) SUCTIBITITTEND

9661/T/T IOUIIACSH BTROSSTW ‘NIeTD 3ueld - IQ
weibord AoeDOApY BUBJIUCKW 2Yl IO I031031Tg : (paitnbsi JT) sSuoTiesTITTend

S66T/T/T IOUIIA0H BUST3H 'efnyed STIY °SW
{s30TAISS

uoT3IEITTTIqRYayY pue [eTd0S) [rounoy AXcsTapy pue Butuuerd SeT3ITITUesTd TeiusmdoTaasq

S3USWISaAUI JO pIeog sijussaxdsx : (pasxtnbai JT)] SUCTIESTITIEND

966T/0E/€ IOUISACD sbutT1teg ‘ueybnep UsixeM "IN
Butsnoy Jo pieod sijussaxdal  : (paxtnbax JT) suoT3IedTITTEND

966T/0€/E IOUIDACH 3TTTASUBA3]S ‘Sewcyl qog ~IW
UOT3IBAIISUOD

pue SsSoInesad Teaniey 70 Jjuswiledsg syl Jo xo3sa1Tg  :(psitnbax 3Ty sucTieOTITIEND
966T/0E/E ICUIBACH BPUSTIH 'UDTUCWTS ¥ YIBW "“JIW
z03eTSsTBaT ! (paxTnbax 3IT) suoTIeaTITTEND

966T/08/¢ IOUIBAOD axavy ‘'o3d Aey -doy
soIswwWo] 30 juswiledsd syl o 10308r1Tq ¢ (paxtnbax IT} suoTiesTiTrTEnd

966T/0E/E IOUIIAQD eusIsH ’'1SON UCy "IK
uoT3ieIasTuTwpy 0 Jjuswiledsq syl Jo Iol2aiTg  : (psitnbsi 1) sucTieotryTTend

956T/0E/€ ICUIBACD BUSTSH ‘S8TZUsW V¥ STOT 'SK
Ajtaoyany SSTITITOERL Y3l[edHd euejuol siusasaxdsa :(psxtnbsx 3jr} suoTieoTiTrend

966T/0€/€ IOUISAOD eUSTIY ‘CIL ‘STIITT Y sowy CiIg

‘3uco (uoTjeljsTutupy) TTouno)y AxoeTapy souwutg To3atded

pus Wiag A paauroddy

966T ‘Tt yoIed ybnoayi 96T ‘T Axenuep -- STIONAOD ANY SQEYOE NO SEIDNVYIVYA

24-12/21/95

Montana Administrative Register



-2895-

966T/1/1

966T/T/T

966T/1/1

S66T/1/T

966T/T/T

966T/T/T

966T/1/T

966T/T/T

966T/T/1

966T/1/1T

UCTIBITIIqRYSY PUE IBTIDOS)

PUS ©IST Aq pejutcaay

wezboxd Ajrsisatun sjusssadsa P (paItnbai JT1) SUOTIEDTITTEND
I0UI3A0H BInOoss1l ‘Baeqsisbea wwrl - ag
2atielussaadaa aspraocad a0TAISS P(peatnbax 3T) suocTiEsTITTEND
IOUTISA0D uBwszog ‘UCTIEL 3I2qOd - IW
Iswnsuco  : (paxtnbax 3T) suctieSTITTEND

IOUIIAOD BUSTBH ‘SITod Apn[ sk
8aTieluasaidss uoTiesnps Tetosds : (peitnbaz JT)} SUCTIABDTITTEND
ICUIBACH BUSTSH ‘ISTITIW Aoxeqg -~SW
a[uwNsucd  : {paItnbax IT} SUCTIBDTIITTEND

IOUISAOD PUST3H 'ISYDTSOW =30eTTeM “JIK
IDUNSUOD  : (PBIINDIT IT) SUOTILOTITIEND

IOUIDAOS ASUpPTS ‘ZUSICT PIOIBHE "IN
@atieluasaxzdsa rsunsucd : (paxtnbsz 3JT) SuUOTIESTITTEND

I0UIIAOD 11edstiey ‘Brusoy ,sTUUOA, |SUUOA®RT 'Sl
saTiejussaxdey :(paxinbai 3T) sucTiESTITTENY

I0UISAOD Aemyooxd ‘usisey nog A331sg -dsy
aataejusssadex uetorsAyd : (psatnbex 3T) SUOCTIEDTITTEND

A0OUISACD sButtlrg ‘uew3aEy uUSITY -iIg
satT3ejussazdeax Asuiolle : (paxTnbszx JT) SUCTIESTITITERND

IOUIBAOD BUST3H ' 'If ‘uciBurirey 3I0) L IR

TIUCD (820TAJRS

ITounoy AI08TApY pPuU® Butuueld €873TIIQESTA TejusmdoTsasg

966T ‘1€ UDI®W ubnoayy gesT 'T AIenmep -- STIONOOD aNY SQUY0d NO SIEIONYOVA

Montana Administrative Register

24-12/21/95



-2896-

966T/ZT/T

$661/21/1

966T/2T/1T

S66T/CT/T

966T/21/1

966T/Z1/T

966T/ZT/T

966T/CT/T

966T/ZT/1

966T/2T/1

FSUERTEEN

966T

sdnozb gaubta uewny
IoUIIA0D
sdnoab uctjieonpa
ICUIIA0D
sdnoaf snoTbHriax pue oTUYIS
ICUIBAOD
sdncab otuyis
IOUIIA0D

STeTOTIJO pPeldaT’
IOUIIACH

sdnoxf uotaeonps pue sdnoxb otuyls
IOUIIACH

sdnoxf ssauTsng pue STUYIS
IOUIBAOH

gdnoxf uot3eINPI
ICUIINOD

sdnoxb snotbtiax pue oTUYIS
ICUIBAOD

sdnecxf sssutsng pue oTUYID
AOUIIACD

Ag psIiuToddy

‘1€ qozel ybnoayl se6T

squasaxdsx : (psxtnbax 3T} suotaedTITTERNd
sTTed 3esao ‘ssucp TTTd "I
gquasaxdex :(paitnbex JT) SuoTIEDTITIEND

STTed 123D ‘PIRTTTTO ADTA8PId ~Xd

squssaidax : (paxTtnbsx JT) SuCTI3IROTITTEND
sBUT{TTE 'uUPwaald |og pusI=Ady

sjuasaxdsx : (paxTnbal JT) SUOTIBDTITTEND
zetdod ‘1elsanoi 9od W

sjussazdsx : (paaTnbax JT) SUCTIEOTITIEND
2UBTSE 'AInard useryied "sSW

sausseadsx : (paxtnbex IT) suoTiEdIFTIEND
eInoOSsSTW 'BTeI) ITUUCE "SH

sjuessxdex : (paxtnbax JT) SUOTIBOTITIEND

sBuITTTE ‘I9TwIio) ofaTTen BUTTSBUY “SHW

squagsxdax :{paxrndal JT) SUOTIRDTFTIEND
uewszog ‘T3uc) AIxeD " IW
sjusgaxdsx : (paxtnbsx 3T} suotiedTITTEND

STTed 1ESaD ‘TTeMp{eD JTTTTUd PuUSIaAaY

sjuassidsx : (psxTnbax IT) SucTtieSTITTE=ND
Butumoag ‘sueIdiesg ues[ °SW
{IoUIPAQD) TTOoUNO] AIOSTAPY s3gbyy ueuwng

‘1 KAzenuep -- STIDONOOD ONY STEYOd NO SEIONVYOVA

24-12/21/95

Montana Administrative Register



-2897~

966T/1/T

S66T/21/1
S66T/ZT/T
966T/2T/T
966T/ZT/1T
966T/ZT/1T
966T/TT/1
966T/CT/T
966T/21/T

PUs XL

966T

ICUIBACD

sdnozf ssautsng pue snoibrysa

I0UIDAOS

sdncxf ssautsng pue snotbriax

IoUuIaA0n

STeT>T3JO pailoars pue sdnoab otuyis

IOUIBAOS

sdncxf otuy3zs pue Icqetr

JoUIBAOD

sdnoxf yianoA pue oTuylad

IOUIBADD

sdncxb saybrx uewny pue oTuyle

I0UIBACD

sdnoxf s3jybTx uewny pue STUYIS

IOUIBA0D

sdnoaBb s3ybtx weuny

AOUIIACH

Pa3uT ¥4

‘T¢ yoaey ybnoaqgl 9661

(" 3uod)

Iaquaw Aey] :(ps3ITnbax JI) SUOTIEDTITIEND
BURTAH 'ISTHOOW WIL "IW
{321T1SNL) UOIBSTUWOD UWOTIBUTWON TRT2TPNL

sjussaadsa : (pexTnbax 3T) suctaesTzTIEND
STTBZ 3esI1D 'UOSINTTIM 2TTYSTW ~SW

sjussaxdax : (psITndal JT) SUCTIESTITIEND
sBUTTTTIE ‘I9ZITUYDSS UETIH "IW

sjussazdex : (psxtnbex JT) SucTiIEDIITTIEND
ssean abpo ‘TTessny eTabuy -dey

sjussaxdex : (paaTnbax 31) suctiedTITTEND
MaTAITES ‘JINY BUUOT "SK

sjussaxdax : (paxtnbesax IT) suctiESTIITITEND
sButT1Td ’IYUO¥ TWOEBN USYUDIDIH ' SW

sjuasaxdax  (paxTtnbsx J1} sSuCTIESTITIEND
STTed 3ea8ID 'TEdJUOK PTOIBH " aIW

sjusssadex : {paxtnbsx JT) suctiecTITTEND
BUITIH 'PUTPIW BUTIASTIAYD "SKW

sjusssxdar : (paxtnbesx JT) suocTaiesTITIEND
sTTed 321 ‘Asuocien A "SW
{Iouranon) TTouno) Axostapy saubTy weumpy

‘1 Axenwep -- STIDNNOD ANY SQYYOH NO SIIONYOYA

Montana Administrative Register

24-12/21/95



~2898-

966T/22/1

9661/22/1

9661/2Z/T

966T/22/1

9661/22/1

966T/22/T

966T/22/1

3661/22/1

966T/22/1

9661/22/1

966T/22/1

pUs wasg

366T

I0UIBADD

IOUIBACD

I0UIBAOD

IOUISACD

IOUIBAOD

IOUIIACH

ICUIIA0D

IOUIDACDH

I0UIIAOD

I0UIIAOD

10UIBACH

Aq PaIUTodcy

patiToads

paT3yToads

paT3yToads

patgToads

pastyToads

pet3itoads

pat3To=sds

patziosads

patzyToads

psT3To=ads

pat31oads

suou : (psxtnbai IT) SUOTIELDTIT(END
BTNOSSTW '#OUS pleuUCd " IW

suou : (paatnbsx JT} SuUCTIEDTITTEND
zerdod ‘SPTaTUS 93T1BD ~IH

suou : (paitnbax 3T} suoTiedT3yI(End
sBUTT{TE ‘33095 ‘¥ sawep "W

suou :{pexinbax 3JT)} suoTieaTyTIEND

puaTaH ‘'Bisquey sTUURQ IOUISAOD 3T

suou : (psxtnbsx 3T) sSuoliedTITTEND
RUSTSH ‘3I005TDEY OIBW IOUIBAOD
suou :(psagnbax IT) SuUCTIEDTITTEND
dnpunoy ‘'951edg SImMaT BSTT 'SH
suou :(psitnbsi 3T) SuUCTIEDTITIEND

sBuTTTTE ‘I9dcd PaL “IW

suou : (pazxtnbsx JT} SuoTIedTITIEnT
YSTI2ITUM 'POOBICH ‘W ATTOW "SW
sucu :{psxinbax 3IT) SUCTIESTITIRND
eua{eH 'STITTI 3I2UEl "SW

suou : (paitnbax JT) SuoTIEDTII(END

uiseg ‘STEQ PRl W

suou : (psxtnbex 3T) suoTiedTII(ETd
13158y 'UOSIIPUY AIIRT IA

{ICUIBACD) TTOoUNCO SN8UIEUC) BURIUOH

ISPTOY UOT3I(50d JUsiino/DIECh

'tg yoaew ybnoaqa gsset ‘T Lzenuer -- STIONAOD ANY SQEVOd NO SEIDNVYOVA

24-12/21/95

Mont ania Administidat ive Register



peTiTtoads suocu : (paxtnbax 1) suorTiesIITTEND
966T/T/E I030931Td eusIoy ‘piabpoocH M plaed " IW
pet3Toeds suou : (paxtnbax JT) SUOTIBDTITIRND
966T/1/¢ X0309ITJ eualaHy ‘uosasiead TISN "IW
pat3jIoads auou : (paxtnbax 3T) sucTtiesTITTEND
S66T/1/€ I030911(] euatay ‘Isjuded Apny "SKW
pet3ioads suou : (paxTtnbsx 3T) suotiesTiTIeENnd
366T/T/¢€ Io03083Td eUSTSH 'UYIdMOUsSUD Uulkl SKW

(snusa®y) TTOUNO) AIOSTAPY UOISSTWmOD Xel 33®3ISTITOH

| Asuxc3ze : (paatnbsa 3T) suoTjeotriTIEnd

9661/T/1 ICUIIAOD eTNOSSTW ‘ucsueH bszio - aW

| 3 zoquaw o1rand : {paxTtnbax IT) SsuoTIBOTITIEWYD

| x 966T/T/1T I0UIIACH pussumol ‘uUudid "M 90ATeQ “SK
, 2

h zaquaw otTgnd : (psxTnbax JT) suoTieoT3TIEND

966T/T/T JIOUIIACD A1xsl ‘Ieveqnad ¥ ASUupIsS - aIW

(eoxsuwon) paeog A3Frowany A3TIToed YITesH ®UElUOW

W pat3iToads suou : (peatnbsi JT) SUOTIBOTITTEND

| 966T/2C/1 I0UIBA0D 273Ng ‘UBWISWWTIZ 2XTW ~IW

| pat3Toads suou  :(paxtnbax 3T) SsuctiesTITTENnd

9661/22/1 IOUIBAOD A3UsTy ‘I9ZITMS BOTUOW “SW

| patl3jToads auou : (paitnbsx JT) suoTledTITTEND

966T/22/1 ICUIIAOD sbpraque) ‘pPUTHSSNS SOUDIMET " Id

T 3UOD (ICUIIAOD) ITOUNOD SNSUIBUC) BUBRJUOW

PUS TIal ARG pesIuroday

9661 ‘1€ UoIwW ybnoxga 5661 ‘T Arenmes -- STIDNOOD ANV SQUVYOE NO SEIONWYOVA

Montana Administrative Register

24-12/21/95



-2900~

966T/T/€
966T/1/€
966T/T/¢€
566T/T/€
966T/T/€
9661/T/€
9661/1/€
966T/T/¢€

966T/T/E

TejluUsWuOITAUZ pU®R Uy3lTesH 3o 3juswiredsg 3o 1032911

966T/21/¢

[sEEIEERA

IOUIIACDH

IoUIIA0D

I0UISAOD

ICUIDAOD

IOUIIAOCH

I0UIBAOD

I0UIIACH

10UISAOD

A0UASIACD

IOUIIA0D

(s20UaToS [RIUSWUCITAUZ pue Y3ITesH)

AF pajUuToddy

Iaqua

Taquam

Isquaw

Taquau

Iaquau

Taquau

Iaquau

TJaquisw

Iaquaw

(spuer 83e1s)

otiqnd

: (peatnbax IT) SUOTIEBDTITTEND

umoisTaa ‘Axsybne UUATTIBW ~SW

arrand

otTand

oTr1and

at1gnd

orTand

: (psxinbax JT) SUOTIEBOTITTEND
4ysTF23TYM ‘'paTeT Ayloxod "SW

:(psxtnbax JT) SUCTIBOTITTEND
135439 'TTTH STOT “SH

: (pextnbax JT) SUOCTIEOTITTEND
uoTTId ‘Z3IAEH XOTH " IW

: (pextnbsax JT) SUOTIEDTITIEND
snpecig ‘UTTS3IH YISUUIY W

: (pexnbex FT) SUOTIEOTITIEND

wea1p ucAuels ‘A3xsyeld ATT®d "SH

arignd

ot11qnd

srrand

: (pexTnbaz 3T) SUCTIEDTITTEND
AQQTT ‘@I0WSTID WEITTIM "USS

: (peatnbal FT) SUOTIROTITTEND
3313ng ‘IaTyeng 'J sarIeud ‘I

1 {paxtnbsx 3T) SUCTAEDTITTEND
faane] 'YooTA®Td 33UJ "USS
TTouUnoy AICSTAPY SPUET 33EIS

S90U81OS
: (paxtnbax JT) SUCTIBDTIITTEND
eusTaH ‘UOSUTgON GO"E AW

preog uorjesusdmo) esealay YURL WNITOIISL

I5PT00 Go13150d JUSIIns/pieod

966T ‘Tt yozew ybnoaus 9661 ‘T Azunuep -- STIONOOD GNY STEYOS NO STIONYOYA

24-12/21/95

Montana Administrative Register



-2901-

(syaed pue

9661/1/T ICUIBACH
966T/T/E IOUTIADD
966T/T/E Ioulsson
966T/T/E IOUIBACD
966T/T/¢€ IOUIIAOS
9661/1/¢€ I0UISACH
966T/1/¢ IOUISACD
PUS WISI = Ag peauroday

966T ‘Tf YoIeW YBnoIus 9661

Taqusu orTgnd

Taqusw ot1gnd

aaquaw or1Tand

Taquaw orTgnd

Iaquaw oTTgnd

Tequsu oITgnd

Taquaw otTqnd

pi ¢ ool

‘1 Azengep

SITTPITM ‘USTd)

(spue a3e3s)

: (paxtnbax 3T1) suoTieoTIITTEND
uo3sbutatl ‘uosTaN Iaboy -~ aIw
90304 )se] egesuTg BurTITuyMm

: (paxiTnbax JT) SUOTIEOTITIEND

puetsboy ‘uassnusey XIeW ~IW
:{paatnbsx I1) SUOCTIEDIITTEND
Isqutl BTg ‘Sx00KW 2aBg AW

s (paatnbax I1) suocTjestjriEnd
BINOSSTW 'ZATTIW ' PIBYOTY " IW
:(paatnbsx IT) SUCTIBSTITIEND
apeose] 'soxessK USY CussS

:(peatnbax 3JT) SUOTIESTITIERD

uewszog ‘a1seW uesns - iIg
s {peatnbsx 3I) suOTIEOTITTERD
ssolxosgd ‘pxeebsiyoT sewcyl IW

110UNOY AIOSTAPY EPUE] 831B3S

STIONNOD aNY SQU¥0dE NO SIIDNVOVA

Montana Administrative Register

24-12/21/95



