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The Montana Administrative Register (MAR), a twice-monthly 
publication, baa three sections. The notice section contains 
state agencies' proposed new, amended or repealed rules; the 
rationale for the change; date and address of public hearing; 
and where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists any 
changes made since the proposed stage. The interpretation 
section contains the attorney general• a opinions and •tate 
declaratory rulings. Special notice• and tables are inserted at 
the back of each register. 
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B&roaB TBB MILK COMTROL BUR&AU 
01' 'l'BB a'l'&TB 01' KOIITU& 

Ia the aatter of aaeadaeat 
of rule 1.71.301 relatla9 
to aeaeeaaeata WO PUBLIC B&lRIWQ 

COIITIDIPL&TIID 

DOCII:ft #21-U 

'10 I ALL LICDIIU mrDD 'l'IQ KOWT&D MILK COMTROL &C'l' 
(811C7IOII 11-U-101, IICI., &WD I'OLLOWIWQ) , &WD ALL IIITDIIITID 
.lllliOiml 

1. On April 1, 1995, the department of commerce 
propoaea to aaend ARM 8.79.301 relating to an aasessment to be 
levied upon licensee& eubject to 81-23-202, MCA. The proposed 
.. endaent will becoae affective July 1, 1995. 

2. The purpoae of the aaendment ie to change the aaount 
of the aaaeaaaent. The rule •• propoaed to be aaended would 
read •• followa. (new aatter underlined, deleted aatter 
interlined) 

•8.79.301 LICJNSEE ASSESSMJNTS (1) Pursuant to section 
81-23-202, MCA, the following assessments for the purpose of 
deriving funda to adainiater and enforce the Milk Control Act 
during the current fiacal year beginning July 1 and ending 
June 30, are hereby levied upon the Milk control Act licensees 
of thia departaent. 

(a) A fee of etthe .. ~. ($9.98) six cents IS0.06) per 
hundredweight on the total voluae of all ailk subject to the 
Milk Control Act produced and aold by a producer-distributor. 

(b) A fee of etth- een~e ($9.98) six cents CS0.06! per 
hundredweight on the total voluae of all ailk subject to the 
Milk Control Act produced and aold by a diatributor ho•e based 
in another etate. Said fee is to be paid either by the 
foreign diatributor or hie jobber who importa auch milk for 
aale within thie atate. 

(c) A fee of feur ee~t• ($9.94) three cents !$0.03) per 
hundredweight on the total voluae of all milk subject to the 
Milk control Act aold by a producer. 

(d) A fee of four aente ($9o94) three cents ISO.QJ) per 
hundredweight on the total voluae of all ailk aubject to the 
Milk Control Act aold by a dlatributor, excepting that which 
ia aold to another diatributor.• 

AUTH: 81-23-104, 81-23-202, MCA IMP: 81-23-202, HCA 

MAR Notice No. 8-79-31 2-1/26/~~ 



-90-

J. The propoeed aaendaent chang•• the current 
aaaeaaaent rate froa $.08 ~r CWT to $0.06 per CWT. The 
purpoae for lowering the rate ia ao feea collected are not 
exceaaive in relation to the current budqet level of 
·~nell ture. The ... nc:taent ia aandat~ by atatute. 

NOTE: The aaaaaa .. nt rate ahould be lowar~ to $.07 ~r 
CWT, howavar, tha currant caab .,_lance ia too hiqh, and by 
lowering the rate to $.06 ~r CWT the caah .,_lance will be 
brouqbt into ~ra~ctive. 

4. Intareeted partie• aay aubait their data, viewa, or 
arquaanta concarning the propoa~ ... ndaanta in writinq to the 
Milk control Buraau, 1520 laat Sixth Avenue - Ra. 50, PO Box 
20051l, Helena, NT 59620-0512. Any coaaenta auat be received 
no later than February 27, 1995. 

5. If a peraon who ia diractly affacted by tha propoaad 
aaendaent wiahaa to aXpreea hia data, view• or arguaanta 
orally or in writing at a public baarinq, he auat aake written 
raqueet for a hearinq and aubait thia requaat alonq with any 
written co .. ents ha has to the Milk Control Buraau at the 
above address. A writtan request for haaring auat be received 
no latar than February 27, 1995. 

6. If the agency receives request• tor a public hearing 
on the propoaed aaandaent froa either 10 ~rcent (10') or 
twenty-five (25), whichever ia leaa, of the ~raona who are 
directly affected by the propoaad aaandaent, froa tha 
adainiatrative coda coaaittee of the laqialature; froa a 
qovernaental aubdiviaion or aqency; or froa an aaaociation 
having not leaa than 25 aaabera who will be directly affected, 
a hearing will be bald at a later date. Notice of the hearinq 
will be publiahed in tha Montana Adainiatrativa Reqiater. Ten 
~rcant (10') of thoae ~raona directly affected by thia 
aaaeaaaant baa been deterainad to be lO ~raona .,..ad on an 
eatiaate of 202 reaident and nonraaident producera, 
diatributora, out-of-atate diatributora, and producer­
diatributora. 

MONTANA DBPARTMo:)o~ COMMERCE 

By: ~Q_~ 
Andy J. ~le~putyDiractor 
Montana par nt.[f co ... rce 

By: (....:). 
Annie Bartoa, Rule Reviewer 
coaaarca Chief Leqal Counsel 2-4-110 

Certified to the Secretary of State January 13, 1995. 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment 
of Rule 11.14.401 pertaining 
to family day care home 
provider responsibilities and 
qualifications. 

NOTICE OF PROPOSED AMENDMENT 
OF RULE 11.14. 401 PERTAINING 
TO FAMILY DAY CARE HOME 
PROVIDER RESPONSIBILITIES 
AND QUALIFICATIONS 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons 

1. On March 16, 1995, the Department of Family Services 
proposes to amend Rule 11.14.401 pertaining to family day care 
home provider responsibilities and qualifications. 

2. The rule as proposed to be amended reads as follows: 
11.14.401 fAMILY PAY CARE HOMES. PROVIPER RESPONSIBILITIES 
AND QUALIFICATIONS (1) through (11) remain the same. 
1121 No provider shall actively operate another business in 

the facility during the time the children are present for day care 
services. 

AUTH: Sec, 52-2-704. MCA. IMP: Sec. 52-2-704; 52-2-731. 
~ 

3. The rule currently fails to address whether a provider 
may operate a business during hours of operation. The proposed 
language should be added to prohibit operation of a business 
during hours of care. The home's activities should be focused on 
the children. Therefore, no business should be operated from the 
home during hours of care. 

4, Interested persons may submit their data, views or 
arguments to the proposed amendment in writing to the Office of 
Legal Affairs, Department of Family Services, 48 North Last Chance 
Gulch, P.O. Box 8005 1 Helena, Montana 59604, no later than 
February 24, 1995. 

5. If a person who is directly affected by the proposed 
amendment wishes to express data, views and arguments orally or in 
writing at a public hearing, that person must make a written 
request for a public hearing and submit such request, along with 
any written comments, to the Office of Legal Affairs, Department 
ot Family Services, 48 North Last Chance Gulch, P.o. Box 8005, 
Helena, Montana 59604, no later than February 24, 1995. 

6. If the Department of Family Services receives requests for 
a public hearing on the proposed amendment from either 10% or 25, 
whichever is less, of those persons who are directly affected by 
the proposed amendment, from the Administrative Code Committee at 
the legislature, from a governmental agency or subdivision, ot· 
from an association having no less than 25 members who are 
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directly affected, a hearing will be held at a later date. Notice 
of the hearing will be published in the Montana Administrative 
Register. 

DEPARTMENT OF FAMILY SERVICES 

:d«~ ;d~ 
Hank Hudson, Director 

tt¥~-'-· 
Certified to the secretary of State, January 13, 1995. 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment 
of Rule 11.7.603 pertaining to 
foster care support services, 
diaper allowance. 

NOTICE OF PROPOSED AMENDMENT 
OF RULE 11.7.603 PERTAINING 
TO FOSTER CARE SUPPORT 
SERVICES, DIAPER ALLOWANCE 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons 

1. On March 16, 1995, the Department of Family Services 
proposes to amend Rule 11.7.603 pertaining to foster care support 
services, diaper allowance. 

2. The rule as proposed to be amended reads as tallows: 

11.7.603 FOSTER CARE SUPPQRT SERVICES. DIAPER ALLQWANCE 
(1) Any child under the age of 3 who is placed in a licensed 

foster home is eligible for a diaper allowance if: 
(a) the child is expected to be in foster care for more than 

30 days; 
(b) the department is making foster care payments for the 

child; and 
(c) there is a need for diapers as documented by the placing 

worker. 
(2) remains the same. 

AQTH; Sec. 41-3-1103; 41-3-1142 and 52-2-111 MCA; IMP: Sec. 41-3-
1103; 41-3-1142 and 52-2-111 MCA 

3. The department intends to prohibit foster care support 
service payment for expenses of diapers tor children more than 
three years old. Children in foster care over 3 who need diapers 
may qualify for medicaid payments for diapers. Therefore, the 
department should clarify that no payment for diapers from foster 
care support service funds for children over three may be made. 

4. Interested parsons may submit their data, views or 
arguments to the proposed amendment in writing to the Office of 
Legal Affairs, Department of Family Services, 48 North Last Chance 
Gulch, P.O. Box 8005, Helena, Montana 59604, no later than 
February 24, 1995. 

5. If a person who is directly affected by the proposed 
amendment wishes to express data, views and arguments orally or in 
writing at a public hearing, that person must make a written 
request for a public hearing and submit such request, along with 
any written comments, to the Office of Legal Affairs, Department 
of Family Services, 48 North Last Chance Gulch, P.o. Box 8005, 
Helena, Montana 59604, no later than February 24, 1995. 
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6. If the Department of Family services receives requests for 
a public hearing on the proposed amendment from either lOt or 25, 
whichever is less, of those persons who are directly affected by 
the proposed amendment, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision, or 
from an association having no less than 25 members who are 
directly affected, a hearing will be held at a later date. Notice 
of the hearing will be published in the Montana Administrative 
Register. 

DEPARTMENT OF FAMILY SERVICES 

J1~t dt~ 
Hank Hudson, Director 

!.t)&:.:~_., 
Certified to the Secretary of State, January 13, 1995. 

2-1/26/95 MAR Notice No. 11-79 



-95-

BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the adoption 
of Rule I and the amendment of 
Rule 11. 12. 101 pertaining to 
definitions and medical 
necessity requirements of 
therapeutic youth group homes 

NOTICE OF PROPOSED ADOPTION 
OF RULE I AND THE AMENDMENT 
OF RULE 11. 12. 101 PERTAINING 
TO DEFINITIONS AND MEDICAL 
NECESSITY REQUIREMENTS OF 
THERAPEUTIC YOUTH GROUP 
HOMES 

NO PUBLIC HEARING CONTEMPLATED 
TO: All Interested Persons 

1. On March 16, 1995, the Department of Family services 
proposes to adopt Rule I and amend Rule 11.12.101 pertaining to 
definitions and medical necessity requirements of therapeutic 
youth group homes. 

2. The rules as proposed to be amended and adopted read as 
fallows: 

11.12.101 YOUTH CARE FACILITY. DEFINITIONS (1) and (2) 
remain the same. 

(3) Mditional 'l'he fellewin~ definitions apply enly te ill 
youth care facilities which are licensed as therapeutic youth 
group homes are found in fRule II.+ 

(a) "'l'herapet~t.ie )'elit.h ~relip heme" is ~-t.y 
lieefteed BY eftli liftder eeftt.raet. with the depat?t.ment. ae a 
~herapet~t.ie yelit.h grelip heme, in whish staff 'whe al'e t.t-ained t.e 
pre'+·ide IIIBI!'Vieee ee e111et.ienally dietlii'Bed yelit.h in a t.herapettt.ie 
en•.-ireftlllent., perfe¥'111 aeaeaameftt.a, ee•o•elep and implement planneEI 
t.rea~meftt. ift~el!'\'en~iena deai~ned te address a yet~t.h's thel'apetttie 
needs in aeeel!"deRee with an iRiii.,.ialialieed 'w!'itten treae111ene plan, 
eftd pl!"e...,ide gre11p 1 iRdi'lidllal and family t.he!'apy, Pre•,·idel"e ef 
mede:ra~e, eampllll Based aftd int.efteh·e t.herapet~t.ie yelit.h IJrelip heme 
se~•ieea lfttlst di:reetly empley er eent.l"aet. fBI" eel".,.iees et 
aliftiaiafts 1 p:reg:ram maft&IJS!'e 1 ehild eare staff 1 l"elief staff, and 
ali18iRist.l!"ati'le staff, 

(8) "Basis le.,.el" •earte the elipel"'< i!iiieR and intensity sf 
t-reatment. elaasitied Iinder ARM lL 7, 313 as s~;~per<"iaien mat.riw 
le•.•el l'J 1 and t!'ea~ment mat.!'ill la..-el II, 

(e) "Mederate le..-al 11 meaRs the s~;~pe!'¥isien and inteneity et 
t:reatl8eft~ i!'BII\Ii!'eli ift a t.he:rapelitie yelit.h CJ!'Sttp heme te l!lanaiJe and 
treat. shil~reft whs p:reseftt. emetienal aRd/er ~ehawisral 
~iserdel!"a as e~idefteeli BY meeting thl"ee el" 111ere ef the medieal 
neeeasit;y erite!'ia see fel"th in :.illt 11, h! • 417, 'i'het?apetttie 
irt~el!'\'erttierte alleh aa irt~i..-i~t~al and ~ret~p thel"apy al"e pl"e¥ided 
111e...,eral t1i111ee per weello In ad~itien te the treatment, t.he ehildren 
are prew ided wH:h 114 het~r awalte staff et~pel"'•'ieien. 

(Ill "SaBiplle ~~~sed" IIIBilftS the Blipep•~isien ana int.eRsity et 
tl"eilt.mertt PeCJilired in a therapetttie ) e~otth gre~otp heme te 111ana'Je and 
treat ehildren whe p!'esent se••el"e e111etienal and/at' beha.,.ieral 
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dissrllere as e..,ideftseli 'by meet!oiftiJ fs~r e!!' mere sf ~he mediea;!: 
neeeesi~y eri~el!'ia set fel!'ttl in A.':!M 11,12, 411 • 'I'Pea~ment, 
therapet~~ie in~ei!'Yen~iens aRd at~pel'Yisien are t.aile!!'etl ~e ~he a-:re 
and dia-:Jftesie ef the ehiltiPeft aeA•ell, 'l'hePape~tie intel'Yen~iene 
aPe intli¥idt~alieed anti are pre¥ided se·.·epal ~imea per !lay, eamp~e 
baaed level eare is pre·~idsd en a &B'fltP~B where treato!leR~ ia 
previtletl thre~l)het~t the miliet~, In aliditien te treatmeftt 1 ~he 
ehildren are pre•.-ided with 24 het~r 11walte at.aff at~peA•ieiefto 

(e) "Intenei. e le>Jel" 11eane \he et~pel'Yieien enli ineenait.y ef 
tl!'eatment. re~ired in a t.herape~tie yat~t!oh 9!'at~p he11e toe 11ana9e and 
tre11t ehiltll!'en whe present eez.•ere e•etieftal and/er lilehavieral 
liieerdere as e¥ideneed by •eet!oir19 fiwe Ell!' •ere ef \he 11edieel 
neeeeeity erit.eria set fel!'th in ARM 11.12•417. 'l'reatment 1 
thel!'apet~tie intel'YeR~iens and at~pel'Yieieft 11re tailered ~e \he &IJe 
and diaiJnesie sf the ehildren aep,•ed. 'l'her11pe11tie 9!'et~p anll 
individ~lll in~eAentiefte ape previlied eeJe!!'al ti11ee pel!' day. In 
aliliitien 1 speeial ieetl eeha•.•ier 118ftluJe•ent teetlfti~ee 11re 
inserperated iftts the tPea~•ent aftd et~pel'Yieien ef ehildren 
!'el!t~irin-:r ht~efteh·e le•vel eep,•ieee. 'l'he ehildren are previded 
wi~h ill he~!!' a•JJalte et~pel'Yieien. 

(f) "I.eatl elinieal staff (LSS)" is aft empleyee ef 1 er t~ftder 
een~raet with 1 the 111ederat.e 1 BIHIIJ!'I!e 'baaed el!' in~enaive le..,•el 
therapet~tie yet~th ~ret~p he11e previder whe is reepenaimle fer t.he 
at~pei!'Yisien and e•terall previaien ef ~reet•ent eel'Yieea ~e 
ehilElPen iR the IJI!'e~p he111e (e) , 'l'he LSS 111t~at. be a elinieal 
peyehele~ist 1 master level seeial we!'k:er (KSW) 1 lieenaeEl 
pl!'efeseieRal BBI;Ifteelel!' (LPG) 1 8!' ha•te a IIIBSte!'e EleiJI!'ee in a h\l'lltaA 
sel'Yieee field with a 111ini111\1111 ef ette year at elinieal et~perieftee. 

(-:J) "PreOJI!'alll •anaOJer" is an e111pleyee ef the 11etlera~e 1 ealllpt~e 
eased ar inteneh·e le•.·el therapeu~ie ye\lth l§re\lp hllllle previEler wtle 
trains and e~;~pel'Yisee ehild eere st11ff 1 aftd pPe•.•idee trea~111ent 
under the eliftiaal et~per¥isien ef the LG&. Pre9ra11 111ana-:rers 111\lst 
a11ve a eaeheler'e degl!'ee in a h\1111111 aei'Yiaee field 1 er the 
et~perieftee sl!' et~perieftee and edt~eatien, e~ivalent te a 'baeheler's 
lle-:rree. Htt111an sei!'Yieee e~tperienee e~ivalent te a h11eheler'e 
EleiJree fer a nan de-:JI!'ee preiJI!'BIII llanater is silt yeare. Baeh yeal' 
sf pest eeeeftdaPy ed~eatien in h~111an ee!'Yieee fer a nan de1Jree 
p!'eiJrBIII mana-:rer e~ala ene year ef ellperienee. 

(h) "Kedieal neeeseity 11ta~e111eftt!o" liee~;~men~e \he meElerat.e 1 
ea111pt~s 'ba11ed el!' iftteftai•.-e level et therape~tie yeu~h IJ!'EI~p he111e 
seA•ieee erdereEl by the phyeiei11n 1 slinieal peyehele-:rist 1 11aater 
le•.-el eeeial werlter (tfSII) 1 er lieensed pl!'efeeeienal es~;~nseler 

fLPGt-T 

AUTH; Sec. 41-3-1103; 41-3-l142 and 52-2-ll1. MCA. IMP; Sa£, 4l-
3-1102; 41-3-1142 and 52-2-111, HCA, 

Rule I THERAPEUTIC YOQTH GRQQP HQMES. DEFINITIONS 
(1) "Therapeutic youth group home" is a youth care facility 

licensed by and under contract with the department as a 
therapeutic youth group home, in which staff who are trained to 
provide services to emotionally disturbed youth in a therapeutic 
environment, perform assessments, develop and implement planned 
treatment interventions designed to address a youth's therapeutic 

2-1/26/95 MAR Notice No. 11-BO 
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needs in accordance with an individualized written treatment plan, 
and provide group, individual and family therapy. Providers of 
moderate, campus based and intensive therapeutic youth group home 
services must directly employ or contract for services of 
clinicians, program managers, child care staff, relief staff, and 
administrative staff. 

(2) "Basic level" means the supervision and intensity of 
treatment classified under ARM 11.7. 313 as supervision matrix 
level IV, and treatment matrix level II. 

(3) "Moderate level" means the supervision and intensity of 
treatment required in a therapeutic youth group home to manage and 
treat children who present emotional and/or behavioral 
disorders as evidenced by meeting three or more of the medical 
necessity criteria set forth in ARM 11. 13. 102. Therapeutic 
interventions such as individual and group therapy are provided 
several times per week. In addition to the treatment, the children 
are provided with 24 hour awake staff supervision. 

(4) "Campus based" means the supervision and intensity of 
treatment required in a therapeutic youth group horne to manage and 
treat children who present severe emotional and/or behavioral 
disorders as evidenced by meeting four or more of the medical 
necessity criteria set forth in ARM 11.13.102. Treatment, 
therapeutic interventions and supervision are tailored to the age 
and diagnosis of the children served. Therapeutic interventions 
are individualized and are provided several times per day. campus 
based level care is provided on a campus where treatment is 
provided throughout the milieu. In addition to treatment, the 
children are provided with 24 hour awake staff supervision. 

(5) "Intensive level" means the supervision and intensity of 
treatment required in a therapeutic youth group home to manage and 
treat children who present severe emotional and/or behavioral 
disordex-s as evidenced by meeting five or more of the medical 
necessity criteria set forth in ARM 11.13.102. Treatment, 
therapeutic interventions and supervision are tailored to the age 
and diaqnosis of the children served. Therapeutic group and 
individual interventions are provided several times per day. In 
addition, specialized behavior management techniques are 
incorporated into the treatment and supervision of children 
requiring intensive level services. The children are provided 
with 24 hour awake supervision. 

(6) "Lead clinical staff (LCS)" is an employee of, or under 
contract with, the moderate, campus based or intensive level 
therapeutic youth group home provider who is responsible for the 
supex-vision and overall provision of treatment services to 
children in the group home (s). The LCS must be a clinical 
psychologist, master level social worker (HSW) , licensed 
professional counselor (LPC), or have a masters degree in a human 
services field with a minimum of one year of clinical experience. 

(7) "Proqram manager" is an employee of the moderate, campus 
based or intensive level therapeutic youth group home provider who 
trains and superv'ises child care staff, and provides treatment 
under the clinical supex-vision of the LCS. Program managers must 
have a bachelor's degree in a human services field, or the 
experience or experience and education, equivalent to a bachelor's 

MAR Notice No. 11-BO 2-1/26/95 
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degree. Human services experience equivalent to a 
degree for a non-degree program manager is six years. 
of post-secondary education in human services for a 
program manager equals one year of experience. 

bachelor's 
Each year 

non-degree 

(8) "Medical necessity statement" documents the moderate, 
campus based or intensive level of therapeutic youth group home 
services ordered by the physician, clinical psychologist, master 
level social worker (MSW), or licensed professional counselor 
(LPC). 

AUTH: Sec, 41-3-1103: 41-3-1142 and 52-2-111. MCA. IMP: Sec. 41-
3-1102: 41-3-1142 and 52-2-111. MCA. 

3. The department recently separated out medical necessity 
requirements for therapeutic youth group homes from licensing 
requirements by deleting these provisions from Chapter 12 and 
inserting them in a new chapter 13. See 1994 MAR p. 3013; 1994 
MAR p. 2380. The definitions for the medical necessity 
requirements should also be moved and incorporated into the new 
chapter. Rule I incorporates the definitions which are proposed 
to be deleted from ARM 11.12.102. 

4. Interested persons may submit their data, views or 
arguments to the proposed rules in writing to the Office of 
Legal Affairs, Department of Family Services, 48 North Last Chance 
Gulch, P.O. Box 8005, Helena, Montana 59604, no later than 
February 24, 1995. 

5. If a person who is directly affected by the proposed 
amendment wishes to express data, views and arguments orally or in 
writing at a public hearing, that person must make a written 
request for a public hearing and submit such request, along with 
any written comments, to the Office of Legal Affairs, Department 
of Family services, 48 North Last Chance Gulch, P.O. Box 8005, 
Helena, Montana 59604, no later than February 24, 1995. 

6. If the Department of Family services receives requests for 
a public hearing on the proposed amendment from either 10\ or 25, 
whichever is less, of those persons who are directly affected by 
the proposed amendment, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision, or 
from an association having no less than 25 members who are 
directly affected, a hearing will be held at a later date. Notice 
of the hearing will be published in the Montana Administrative 
Register. 

DEPARTM~;-zo( F~ES 

Ha~udson, Director 

~~eviewo< 
Certified to the Secretary of State, January 13, 1995. 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rule 16.10.504 regarding licensing 
standards for drinking water 
manufacturers. 

To: All Interested Persons 

NOTICE OF PROPOSED 
AMENDMENT 

NO PUBLIC HEARING 
CONTEMPLATED 

(Drinking Water) 

1. on March 6, 1995, the department proposes to amend 
ARM 16. 10. 504 regarding 1 icensure standards for producers, 
manufacturers, packagers, and processors of drinking water. 

2. The rule, as proposed to be amended, appears as 
follows (new material is underlined; material to be deleted 
is interlined): 

16,10,504 PRINKING WAT~B (1)-(5) Remain the same. 
(6) In addition to the fee, the late fee, if applica­

ble, and the application form identified in (5) above, the 
food manufacturing establishment must submit the following to 
the department for review: 

(a)-(c) Remain the same. 
(d) A copy, photocopy, or printer's proof of each label 

for each product to be marketed and for each size to be mar­
keted; afid 

(e) A description of the source of the water, water 
treatment used, all substances added to the water, and any 
other documentation required by the department to verify that 
labels and terminology used on the labeling conform with 
applicable lawT~ 

1.ll For products labeled "mineral water" or for a label 
containing the term "mineral water". copies of the results of 
laboratory testing of mineral content and total dissolved 
solids CTQSl of the product. obtained during the 12 months 
preceding the license year from an agency approved to test 
drinking water by the department or another public health 
agency, 

(7) Remains the same. 
AUTH: 50-31-104, 50-31-201, 50-50-103, MCA; IMP: 50-31-104, 
50-31-201, 50-50-103, MCA 

3. The department is proposing to amend this rule 
because, after recently adopting ARM 16.10.504, it was 
discovered that inadvertently omitted were requirements for 
the submission of documentation that containers labeled 
"mineral water" in fact contain mineral water. The 
documentation is necessary to ensure that mineral water and 
only mineral water is labeled as such and that the public is 
not victimized by false advertising. 
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4. Interested persons may submit their data, views, or 
arguments concerning the proposed amendments, in writing, to 
cynthia Brooks, Department of Health and Environmental Sci­
ences, PO Box 200901, Helena, HT 59620-0901, no later than 
5:00 p.m. on february 24, 1995. 

5. If a person who is directly affected by the pro­
posed amendment wishes to express his/her data, views, and 
arguments orally or in writing at a public hearing, he/she 
must make written request for a hearing and submit this re­
quest along with any written comments he/she has to cynthia 
Brooks, Department of Health and Environmental Sciences, PO 
Box 200901, Helena, HT 59620-0901. A written request for 
hearing must be received no later than 5:00 p.m. on February 
24, 1995. 

6. If the agency receives requests for a public hear­
ing on the proposed amendments from either 10% or 25, which­
ever is less, of the persons who are directly affected by the 
proposed action; from the administrative code committee of 
the legislature; from a governmental subdivision or agency; 
or from an association having not less than 25 members who 
will be directly, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana Admin­
istrative Register. Ten percent of those persons directly 
affected has been determined to be in excess of 25 persons, 
based on the number of persons producing, packaging, manu­
facturing, processing, and drinking water. 

D1rector 

Certified to the secretary of State January 13. 1995 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the proposed 
adoption of 15 new rules 
related to the operation of 
the uninsured employers' fund ) 
and the underinsured employers') 
fund, and the repeal of ARM ) 
24.29.2801 ) 

TO ALL INTERESTED PERSONS: 

NOTICE OF PUBLIC HEARING ON 
PROPOSED ADOPTION OF NEW 
RULES AND REPEAL OF EXISTING 
RULE 

1. On February 17, 1995, at 10:00 a.m., a public hearing 
will be held in the first floor conference room at the Walt 
Sullivan Building (Dept. of Labor Building), 1327 Lockey Street, 
Helena, Montana, to consider the adoption of 15 new rules 
related to the operation of the uninsured employers' fund and 
the underinsured employers' fund, and the repeal of ARM 
24-29-2801. 

The Department of Labor and Industry will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you request an accommo­
dation, contact the Department by not later than 5: 00 p.m. , 
February 13, 1995, to advise us of the nature of the 
accommodation that you need. Please contact the Employment 
Relations Division, Attn: Ms. Linda Wilson, P.O. Box BOll, 
Helena, MT 59604-8011; telephone (406) 444~6531; TDD 
(406) 444-5549; fax (406) 444-4140. Persons with disabilities 
who need an alternative accessible format of this document in 
order to participate in this rule-making process should contact 
Ms. Wilson. 

2. The Department of Labor and Industry proposes to adopt 
new rules as follows: 

RULE DEFINITIONS For the purpose of this subchapter, 
the following definitions apply, unless the context of the rule 
clearly indicates otherwise: 

( 1) "Cash balance" means all money held by the UEF that is 
not part of the administrative costs balance, the investment 
fund balance, or an earmarked fund. 

(2) "Claimant" means an employee of an uninsured employer 
who claims to have suffered an industrial injury or occupational 
disease, or the beneficiary of that employee. 

(3) "Department" means the department of labor and 
industry. 

(4) "Earmarked fund" means money that has been collected 
by the UEF from an uninsured employer to pay for future 
liability for a particular claimant, and is to be paid only to 
or on behalf of that claimant. 

(5) "Investment fund balance" means the money, other than 
earmarked funds, in the UEF account(s) invested by the board of 
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investments. 
(6) "UIEF" means the underinsured employers' fund created 

in 39-71-534, MCA. 
(7) "UEF" means the uninsured employers' fund created in 

39-71-502, MCA. 
AUTH: 39-71-203 MCA IMP: 39-71-503, -504 and 39-71-532 MCA 

RULE II MONTHLY GALCULAIIONS OF FQND BALANCES AND PAYMENTS 
--UEF (1) The UEF calculates fund balances on a monthly basis. 

(2) The UEF allocates its annual budget expenses on a 
monthly basis, and projects its annual budgeted costs in 12 
equal portions. 

(3) The UEF pays benefits on a monthly basis. 
AUTH: 39-71-203 MCA IMP: 39-71-503 MCA 

RULE III DETERMINING THE AMOUNT OF THE ADMINISTRATIVE 
COSTS BALANCE~ (1) The administrative costs balance is 
calculated on a revolving 12 month balance of projected budgeted 
costs for the UEF. The administrative costs balance will 
therefore always be a positive number, representing the 
projected budget needed to operate and administer the UEF for 
the next 12 months. 
AUTH: 39-71-203 MCA IMP: 39-71-503 MCA 

RULE IV DETERMINING WHETHER THERE IS A POSITIVE FUND 
BALANCE --liEF Ill '1here is a positive fund balance for the UEF only 
to the extent that the cash balance, plus any investment fund 
balance, less any earmarked funds, exceeds the administrative 
costs balance. When the cash balance, plus any investment fund 
balance, less any earmarked funds, is less than or equal to the 
administrative costs balance, the UEF does not have any funds 
(except for earmarked funds) with which to pay benefits. 

AUTH: 39-71-203 MCA IMP: 39-71-503 MCA 

RULE V MONTHLY CALCULATIONS OF FUND BALAHCES AND TRANSFERS 
~ (11 The UIEF calculates fund balances on a monthly basis. 

(2) The UIEF allocates its annual budget expenses on a 
monthly basis, and projects its annual budgeted costs in 12 
equal portions. 

( 3) The UIEF transfers money to the UEF on a monthly 
basis. 
AUTH: 39-71-203 MCA IMP: 39-71-532 MCA 

RULE VI DETERMINING THE AMOUNT OF THE ADMINISTRATIVE COSTS 
BALANCE !liEF Ill The UIEF' s administrative costs balance is 
calculated on a revolving 12 month balance of projected budgeted 
costs for the UIEF. The UIEF administrative costs balance will 
therefore always be a positive number, representing the 
projected budget needed to operate and administer the UIEF for 
the next 12 months. 
AUTH: 39-71-203 MCA IMP: 39-71-532 MCA 

RULE VII DETERMINING WHETHER THERE IS A POSITIVE FUND 
BI\LI\NCE--UIEF (1) 'lhere is a positive fund balance for the UIEF only 
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to the extent that the UIEF cash balance, plus any UIEF 
investment fund balance, exceeds the UIEF administrative costs 
balance. When that cash balance, plus any investment fund 
balance, is less than or equal to the UIEF administrative costa 
balance, the UIEF does not have any money to transfer to the 
UEF. 
AUTH: 39-71-203 MCA IMP: 39-71-532 MCA 

RULE VIII NO BENEFITS PAID FRQM THE UIEF TO CLAIMANTS 
(l) Although a portion of 39-71-532, MCA, refers to 

"benefits paid or to be paid" by the OIEF to a claimant employed 
by an underinaured employer, there is no provision contained in 
the Workers' Compensation Act entitling a claimant to additional 
benefits £rom the UIEF because the employer was underinaured. 
Workers' compensation insurance covers the business operations 
of an employer. Workers' compensation insurance is generally 
not written naming individual workers as covered, and excluding 
non-named workers from coverage. Thus, an under insured employer 
has workers' compensation insurance coverage for the employer's 
employees. As such, a claim made by an injured employee of an 
underinaured employer is covered by the employer's insurer. The 
claimant is entitled to benefits based upon the wages earned by 
the claimant, and benefit entitlement from the insurer is not 
limited because of any wrongful acts of the employer. Because 
the claimant's employer carries workers' compensation insurance, 
the claimant is not entitled to any benefits from the uninsured 
employers' fund (UEF). 
AUTH: 39-71-203 MCA IMP: 39-71-532 MCA 

RULE IX COLLECTION OF PENALTIES AND OTHER PAXMENTS FROM 
QNINSQRED EMPLQYERS (1) The department collects penalties from 
uninsured employers in the manner specified by 39-71-504, MCA. 
The department will assess a penalty on every uninsured employer 
of which it becomes aware, unless the department determines that 
the uninsured period is de minimis. 

(2) The amount of the penalty is $200.00, or twice the 
amount of the premium that the uninsured employer should have 
paid on the past 3-year payroll while the employer was 
uninsured, whichever is greater. 

(3) To the extent that the state compensation insurance 
fund (plan No. 3) has a multiple pricing of premium structure in 
effect during any period in which the employer was uninsured, 
the penalty will be calculated using the rate that would have 
been charged by the state fund during that period. If there is 
evidence that a premium modifier would have been applied by plan 
No. 3, the penalty will be calculated according to a premium 
rate that includes the modifiers. 

(4) Amounts collected from an employer to reimburse the 
UEF for benefits paid to a claimant must be deposited with the 
UEF. Any amount collected from an employer for future liability 
on a particular claim becomes an earmarked fund when there is an 
assignment agreement between the claimant and the UEF. 
AUTH: 39-71-203 MCA IMP: 39-71-504 MCA 
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RULE X COLLECTION OF PENALTIES AND QTHER PAYMENTS FROM 
VNDERINSVRED EMPLQYERS (1) The department collects penalties 
from underinsured employers in the manner specified by 39-71-
532, MCA. The department will assess a penalty on every 
under insured employer of which it becomes aware. Because an 
underinsured employer is defined by 39-71-531, MCA, as an 
employer that knowingly misrepresents the duties of a worker in 
order to lower the premium rate, no penalty will be imposed on 
an employer that makes inadvertent misrepresentations. 
AUTH: 39-71-203 MCA IMP: 39-71-532 MCA 

RULE XI CALCULATION OF PENALTY ON QNPERINSURED EMPLOYERS 
(1) The minimum amount of penalty for underinsured 

employers is $200.00 for each employee not properly classified. 
(2) Subject to the minimum amount of penalty, the amount 

of penalty ranges from lOOt of the amount of the proper premium 
to 200\ of the proper premium, for each employee not properly 
classified. In deciding what is the amount of the penalty, the 
department will consider the following factors: 

(a) the clarity of the relevant classification codes, 
whereby clearer classification distinctions favor a higher 
penalty and less clear classification distinctions favor a lower 
penalty, and 

(b) the gravity of the violation, judged on: 
(i) whether the employer has a history of non-compliance 

with the Workers' Compensation Act, which indicates that a 
higher penalty should be imposed; 

(ii) any mitigating circumstances, which indicate that a 
lower penalty should be imposed; and 

(iii) any other information that goes to the gravity of the 
violation. 

(3) The department does not consider any of the following 
factors as proper grounds for minimizing the percentage of 
penalty imposed: 

(a) claimed economic hardship on the employer; 
(b) claims that the employer's competitors also misreport 

duties, if the classifications are reasonably clear; 
(c) the fact that the employer has already paid the 

insurer the underpaid premium, unless the employer voluntarily 
brought the underpayment to the attention of the insurer or the 
UIEF; or 

(d) the fact that no claims were filed arising from the 
period of misreporting. 

(4) For the purpose of calculating the penalty, the 
"proper premium" referred to in (2) is the premi11m that wo11ld 
have been charged had the employee been reported in the correct 
classification. To the extent that the employer's insurer has 
a multiple pricing of premium structure in effect during any 
period in which the employer was underinsured, the penalty will 
be calculated using the rate that should have been in effect. 
If there is evidence that a premium modifier would have been 
applied, the penalty will be calculated according to a premium 
rate that includes the modifiers. 

(5) The department may, in its discretion, assess a 
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different percentage penalty for each employee misclassified, if 
the circumstances justify different percentages based upon the 
factors contained in (2), above. 
AUTH: 39-71-203 MCA IMP: 39-71-532 MCA 

RULE XII CLAIMS FOR BENEFITS (1) Prior to July 1, 1987, 
39-71-503, MCA required the UEF to keep "proper reserves and 
surpluses." During the period January 13, 1981, to June 30, 
1987, the UEF was insolvent. Based on the legal principle in 
workers' compensation that the statutes in effect at the time of 
an injury determine a claimant's entitlement to benefits, the 
UEF did not accept liability for any injuries that occurred 
during the period of insolvency. 

(2) Effective July 1, 1987, 39-71-503, MCA was amended to 
remove the requirement that the UEF keep proper reserves and 
surpluses. Any claimant incurring an industrial injury or 
occupational disease in the course of employment with an 
uninsured employer on or after July 1, 1987, is eligible to 
apply for benefits by completing forms provided by the 
department. Upon receipt by the UEF of properly executed forms 
from a claimant, the department will initiate an investigation 
to determine whether the claimant meets eligibility requirements 
for benefits from the UEF. If the claimant is found to be 
eligible, the department will send a written notice to the 
employer advising of the employers• responsibilities under the 
law. 
AUTH: 39-71-203 MCA IMP: 39-71-503 MCA 

RULE XIII PAYMENT OF ACCRUED BENEFITS (1) Although the 
purpose of the UEF is to pay claims as though the claimant's 
employer was properly insured, because the UEF does not have a 
stable source of funding, it is not always financially possible 
to pay every claim in full. Accordingly, the department has 
been granted the authority to make such payments as it deems 
appropriate, depending on available funds. 

(2) Subject to [RULE XV), the UEF will pay compensation 
benefits for losses incurred prior to the time the claimant 
applied for benefits in a lump sum, during the month in which 
the UEF accepts liability for the claim. The lump sum payment 
for accrued compensation benefits will be paid from the positive 
fund balance, and treated as part of the month' a claim for 
current benefits. If as a result of the inclusion of the 
accrued compensation benefits there is a proportionate reduc.tion 
in benefits, there is no entitlement to retroactive 
reimbursement. 

(3) The UEF will pay medical expenses incurred prior to 
the time the claimant applied for benefits in a lump sum, during 
the month in which the UEF accepts liability for the claim. The 
lump sum payment for accrued medical expenses will be paid from 
the positive fund balance, and treated as part of the month's 
claim for current benefits. If as a result of the inclusion of 
the accrued medical expenses there is a proportionate reduction 
in medical benefits, there is no entitlement to retroactive 
reimbursement. 
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(4) The UEF pays current benefits in the manner described 
in [RULE XIV] . 
AUTH: 39-71-203 MCA IMP: 39-71-503, -504 and 39-71-510 MCA 

RULE XIV PRIORITY OF PAXMENT OF CQRRENT BENEFITS (1) In 
keeping with the provision contained in 39-71-503, MCA, that 
disability benefits are to be paid before medical benefits, the 
department will pay compensation benefits before paying any 
other benefits. 

(2) In the event that the amount of compensation claims 
for a month exceed the positive fund balance, compensation 
benefits will be paid on a proportionate basis to the point 
where there is no longer a positive fund balance. As provided 
by 39-71-510, MCA, any such reduction does not entitle a 
claimant to retroactive reimbursements of compensation benefits 
in the future. 

(3) If, after paying all compensation benefits for the 
month, a positive fund balance still exists, other benefits, 
such as payments to medical or rehabilitation providers, will be 
paid. In the event that the amount of other benefit claims for 
a month exceed the positive fund balance, those benefits will be 
paid on a proportionate basis to the point where there is no 
longer a positive fund balance. As provided by 39-71-510, MCA, 
any such reduction does not entitle a claimant (or the provider 
to whom such benefits are paid) to retroactive reimbursements of 
benefits in the future. 

(4) Earmarked funds may be used to pay that claimant's 
benefits at full value, regardless of whether there is a 
positive fund balance for the month. 
AUTH: 39-71-203 MCA IMP: 39-71-503, -504 and 39-71-510 MCA 

RULE XV PAYMENT OF CLAIMS WUERE LIA8ILITY IS DISPUTED 
(1) This rule is intended to balance the rights of a 

claimant to back-due benefits where the claim was disputed with 
the rights of other claimants whose claims have been accepted. 
In order to pay benefits to claimants who prevail in disputed 
compensability cases without establishing reserves for the 
payment of disputed and litigated claims, and without unduly 
prejudicing the rights of other claimants, the UEF will pay 
back-due benefits awarded as the result of litigation according 
to this rule. The UEF may also settle disputed liability issues 
by making payments in the manner provided by this rule, or by 
means of a non-acceptance of liability settlement. 

(2) Where the UEF is subject to a final order from a court 
of competent jurisdiction requiring it to pay benefits, the UEF 
will pay back-due compensation benefits on a month-at-a-time 
basis, in addition to any current compensation benefits due the 
claimant. The back-due compensation payments will be made in 
the order of the oldest payments first, until the arrearages are 
eliminated. Thus, the first payment to claimant will be the 
amount owed for the current month, plus the amount that would 
have been paid for the first month of the claim. If a 
compensation payment would have been subject to a proportionate 
reduction during the month it would have been due (had liability 
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been accepted) , then it will be paid at the reduced rate 
applicable to the period during which it would have been paid 
had liability not been disputed. The monthly back-due 
compensation amount will be added to the current month's 
compensation claims and paid from the positive fund balance. 
The monthly back-due compensation amount is not subject to any 
proportionate reduction that might be applied to the current 
month's compensation benefits. 

(3) Where the UEF is subject to a final order from a court 
of competent jurisdiction requiring it to pay benefits, the UEF 
will pay other back-due benefits (such as medical benefits) on 
a month-at-a-time basis, in addition to any current "other 
benefits" due the claimant. Because of the requirement that 
compensation benefits be paid before other benefits are paid, 
there may be times when back-due "other payments" are not paid 
during a given month. The back-due other payments will be made 
in the order of the oldest payments first, until the arrearages 
are eliminated. If an "other benefit" payment would have been 
subject to a proportionate reduction during the month it would 
have been due (had liability been accepted), then it will be 
paid at the reduced rate applicable to the period during which 
it would have been paid had liability not been disputed. The 
monthly back-due "other" amount will be added to the current 
month's "other benefits" claims and paid from the positive fund 
balance. The monthly back-due "other benefits" amount is not 
subject to any proportionate reduction that might be applied to 
the current month's payments. 

(4) In order to calculate the proportionate reduction that 
a payment would have been subject to, had liability not been 
disputed, the UEF will re-compute the total claims made during 
the month the benefit should have been paid by adding the claims 
due during that month and the amount that would have been paid, 
had liability not been disputed. The UEF will not seek 
reimbursement for benefits already paid, if the recalculation 
shows that there should have been a proportionate reduction in 
benefits. 

(5) Where the UEF is subject to a final order from a court 
of competent jurisdiction requiring it to pay a penalty for 
unreasonable conduct in handling a claim, the UEF will pay the 
penalty as a current benefit. 

(6) The UEF may, in its sound discretion, resolve disputes 
concerning payment of benefits by agreeing to pay back-due 
benefits in a manner consistent with this rule. Such 
resolutions may involve claims where initial compensability has 
been accepted or where initial compensability has been denied. 

(7) The UEF may, in its sound discretion, resolve disputes 
concerning disputed initial liability by agreeing to make a 
payment in compromise settlement of the claim. In such 
instance, the entire amount of the payment must be treated as 
part of that month's current claim for compensation benefits, 
and is subject to a proportionate reduction if the positive fund 
balance is insufficient to pay compensation benefits in full. 

(8) The UEF pays current benefits in the manner described 
in [RULE XIV] . 
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AUTH: 39-71-203 MCA IMP: 39-71-503, -504 and 39-71-510 MCA 

~: These rules are reasonably necessary to establish 
criteria for imposing discretionary penalties due the Uninsured 
Employers' Fund (UEF) and Underinsured Employers' Fund (UIEF), 
to establish a process for the administration of the UIEF and 
the transfer of funds from the UIEF to the UEF, and to explain 
how benefits are paid by the UEF. Chapter 467, Laws of 1993, 
created the UIEF, which is operated and administered in 
conjunction with the UEF. Additional UEF staff were authorized 
by the 1993 Legislature to improve the enforcement and 
collection practices. These rules also are reasonably necessary 
to more fully explain the operations of the UEF and to establish 
practices that are designed to ensure the financial viability of 
the UEF. The proposed rules clarify the procedures used by the 
UEF in paying benefits during periods when claims exceed 
available funds, or when there are back-due benefits owed to a 
claimant. 

3. The Department of Labor and Industry proposes to 
repeal ARM 24.29.2801 in its entirety. ARM 2~.29.2801 is found 
at pages 24-2293 and 24-2294 of the Administrative Rules of 
Montana. Authority to repeal the rule is section 39-71-203, 
MCA. There is reasonable necessity for the proposed repeal 
because the proposed new rules more completely address the 
subject matter of 24.29.2801. 

4. Interested f:ersons may present their data, views, or 
arguments, either ora ly or in writing, at the hearing. Written 
data, views or arguments may also be submitted to: 

Dennis Zeiler, Bureau Chief 
Workers' Compensation Regulations Bureau 
Employment Relations Division 
Department of Labor and Industry 
P.O. Box 8011 
Helena, Montana 59604-8011 

and must be received by no later than 5:00p.m., February 24, 
1995, 

5. The Department proposes to make these new rules and 
repeal effective April 1 1 1995. The Department reserves the 
right to adopt only port1ons of these proposed rules, or to 
adopt some or all of the rules at a later date. 

6. The Hearing Bureau of the Legal/Centralized Services 
Division of the Department has been designated to preside over 
and conduct the hearing. 

~~.4-..-lc.d-
DaviA.Scott 
Rule Reviewer 

Laurie Ekanger, Commissioner 
DEPARTMENT OF LABOR & INDUSTRY 

By:~h/J A . .J~ff-DaVi A. Scott,C 1efCC>Unsel 
DEPARTMENT OF LABOR & INDUSTRY 

Certified to the Secretary of State: January 13, 1995. 
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BEFORE THE BOARD OF ~'HE 

STATE COMPENSATION INSURANCE FUND 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of new rule I (2.55.407) per­
taining to Optional Deductible 
Plans and new rule II (2.55.408) 
pertaining to Retrospective Rating 
Plans, and the amendment of rules 
2.55.322, 2.55.324, and 2.55.325 
pertaining to premium rates. 

TO: All Interested Persons: 

CORRECTED NOTfCE 
OF AMENDMEN'r OF 
ARM 2.55.322 

1. On October 13, 1994, the Board published a notice of 
public hearing at page 2690 of the 1994 Montana Administrative 
Register, Issue No. 19, of t.he proposed amendment and adopt i ou 
of the above-captioned rules; and on December 8, 1994, the Board 
published notice of adoption and amendments of the same, at paye 
3084 of the 1994 Montana Administrative Register, Issue No. 23. 

2. Both notices inadvertently omitted paragraph ( 2) of 
ARM 2.55.322. The corrected rule amendment reads as follows: 

2,55.322 CALCULATION OF CREDIBILITY WEIGHTED RATE (1) Same 
as proposed and adopted. 

(2) remains the same. 
AUTH: Sec. 39-71-2315 
IMP: Sec. 39-71-2311, 

~•1 Counoel 
Rule Reviewer 

Counsel 

Chairman of the Board 

Certified to the Secretary of State January 13, 1995. 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the adoption of ) 
rules I-V ~ regarding procedures &) 
criteria for the certification of ) 
air and water pollution equipment ) 
as eligible for special property ) 
tax treatment. ) 

To: All Interested Persons 

NOTICE OF ADOPTION 
OF NEW RULES 

(Air & water Quality) 

1. On september 8, 1994, the department published notice 
of the above proposed new rules at page 2482 of the Montana 
Administrative Register, Issue No. 17. 

2. The rules were adopted as proposed, with the 
following changes (new material is underlined; material to be 
deleted is interlined): 

RULE I !16.9.1011 DEFINITIONS For the purpose of this 
subchapter, the following definitions apply, in addition to the 
definitions contained in 15-6-135, MCA: 

(1)-(3) Same as proposed. 
(4) "Substantial compliance" means either full compliance 

with all applicable rules, laws, orders, or permit conditions, 
or noncompliance with such requirements, provided that inci­
dents of noncompliance are isolated or casual. do not inyolve 
continuous acts or patterns of noncompliance. and do not result 
in the initiation ~ by DHES of an adminiatrative or 
judicial enforcement action. For purposes of thia definition, 
issuance by DHES of a citation or a notice of violation.L 
without an accompanying compliance or penalty order. er-e 
eitatieR does not constitute the initiation ~ of an 
admiRietPative BP jYdieial enforcement action. 

RULE II (16.9,102) APPLICATION FOR CERTIFICATION AS AIR 
OR WATER POLLUTION EQUIPMENT (1) Same as proposed. 

(2) The applicant shall submit an original signed appli­
cation to DHES with copies to DOR and the county commissionera 
of the county in which the property is located. Applications 
must contain the following information: 

(a)-(c) Same as proposed. 
(d) identification of existing or 

quality permits for the equipment, and 
applicant's compliance status in regard 
laws, orders, and permit conditions 
equipment; 

pending air or water 
a description of the 
to e~~lieaele rules, 
applicable to the 

(e) certification that the applicant is in substantial 
compliance with all a~~liea&te rules, laws, orders, and permit 
conditions applicable to the equipment; and 

(f) Same as proposed. 
(3) Within 45 days of receipt of an application, DHES 
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shall determine whether additional information is required to 
made a certification decision. If DilES determines that addi­
tional information is required, DHES sha 11 notify the applicant 
in writing and specify the date by which any additional infor­
mation must be submitted. If the information is not submitted 
as required, the application must be considered withdrawn un­
less the applicant requests in writing, and DHES approves, an 
extension of time for submission of the additional information. 
DHES may make additional information requests within 45 days 
after receipt of any required additional information, following 
the same procedure as the original information request. DHES 
shall notify DOR and the appropriate county commissioners of 
any information requests. 

(4) DHES shall issue written noti~ the applicant of 
the department's determination that a certification application 
is complete. OHES shall make a final decision whether to 
certify within 120 days after the date it i§sues the notice the 
application is comple~P&ee~ a complete ee~ifioatioft 
appliea~!~ DHES shall provide written notice of its final 
determination to the applicant, DOR, and the appropriate county 
commissioners. 

121 Monetary valuations or costs used by DHES in the 
certification process are for purposes of identifying 
qualifying portions of the equipment, and are not binding on 
DOR or a county as to market value for tax purposes aotual 
taMable valuation. 

RULE III (16,9,1031 ELIGIBILITY CRITERIA (1) Same as 
proposed. 

(2) As provided in 15-2-135(2) Cal, MCA, operational tech­
niques that reduce pollutants but do not require the 
installation or modification of specific facilities, machinery, 
devices, or equipment are not eligible for certification under 
this subchapter. 

(3} Same as proposed. 
(4) For certification to be granted, an applicant must be 

in substantial compliance~ on the date of application~ with all 
applieable rules, laws, orders, and permit conditions 
applicable to the eguipment that is the subject of the 
application. Certification shall remain in effect only for as 
long as substantial compliance continues. Any faillil"e t.e 
~ iA euhst.ant.ial ee111pliaAee shall ·,·eta eel't:ifieatieA tel" 
<H:l ef t:he applieaAt.'s ail" aAEi watel" pollution ~ip111ent:o 
Procedures for compliance inspection anEi veiEiaAee of 
eel"tifieat.ioft are as provided in (RULE V]. 

(5) Examples of equipment or facilities that may, to the 
extent used for pollution control purposes, qualify for certif­
ication inclyde, but are not limited to, the following afe: 

(a)-(k} Same as proposed. 
(6} (a)-(d} Same as proposed. 
(e) fuel changes except to the extent they are Y&~ 

aehieve pollution control and require the installation or modi­
fication of specific facilities, machinery, devices, or equip­
ment; and 
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(f) energy conservation measures, except to the extent 
they are used for aehieve pollution control and require the 
installation or modification of specific facilities, machinery, 
devices, or equipment. 

RULE IV 116,9.1041 APPORTIONMENT PROCEPURES (1) Same 
as proposed. 

(2) The applicant shall provide DHES with all information 
necessary to conduct an apportionment under this rule. DHES 
shall conduct the apportionment based upon the specific facts 
and circumstances of each case. Methods for apportionment 
include, but are not limited to, the following: 

(a) determination asaess~eAE of the difference in value 
between equipment with integrated pollution controls and 
similar equipment without pollution controls. An example is a 
fluidized bed boiler with limestone injection for air emission 
control. The value of the fluidized bed boiler would be 
compared with the value of a similarly-sized conventional 
boiler, and the difference would be certified as the air 
pollution equipment value; 

(b) determination asseee~en~ of the difference in value 
between a facility designed for multiple purposes and a 
facility designed for pollution control only. The difference 
would be denied certification; 

(c)-(d) Same as proposed. 

RQ~ _Ll§.9.105l COMPLIANCE (1) Same as proposed. 
(2) Failure te-<~pel"a~e any eer~ifieEi air aAEi wa~er pelh1 

tion equ-ipment in subs-t-antial eo~plianee .,,ith all applieable 
~les 1 laws, erEiel"s, or permit eenEiit:iene shall veiEi ~he eer 
t:itieatH>n for all of tlw applieant's equipmeA~ fer as lBIIIJ as 
~~i~ure persists, DHES shall provide written notice of its 
determination of a failure of substantial compliance to th§ 
applicant. the DOR~ and the appropriate county commissioners. 
In the event that substantial compliance is restored. the 
gpplicant must provide DHES with written notice. and PHES shall 
conduct an inspection and report its compliance determination 
to the applicant, the DOR. and the appropriate county 
commissioners within a reasonable time thereaft~ 

(3) ~ must submit certification and compliance 
determinations e~ pellutie~ seA~rel e~uipment: fer wfiieh 
eertifieaHen hae alreaEiy eeen l!'eeeiveEi ~Yet be auemit~ed to 
DOR by--f»!SS no later than February MiH'OO 1 of the year 
following the year at inspee~ieA tor which tax adjustments are 
!>QY.9ht-

RULE VI .116.9.1061 INFORMAL CONFERENCE Ill DHES shall 
provide an applicant with an opportunity tor an informal 
confe£gnce for reconsideration of a department determination 
regarding certification or noncompliance. The applicant must 
regyest an informal confe~ence in writing within 10 days after 
receiving_a notice of certification or noncompliance, 
AUTH: 15-6-135, MCA; IMP: 15-6-135, MCA 
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The department has thoroughly considered a 11 comments 
'l'he comments and the department's responses are as 

COMMENT: A commenter suggested that the rules' interpretation 
of hsubstantial complianceh should conform more closely to the 
statutory language. The commentet· a I so suggested that the 
department has no authority to •void" certification, as stated 
in Rule III(4) and Rule V(2), but only to report substantial 
noncompliance to the department of revenue (DOR). 

RESPONSE: The department has modified the definition of 
hsubstantial compliance" to more closely conform to the 
language of the tax certification statute, 15-6-135, MCA. The 
statute and the revised rules exclude incidents of 
noncompliance that are isolated or casual and do not involve 
continuous acts or patterns of noncompliance. The department 
also modified the definition to clarity that issuance of a 
citation or a notice of violation accompanied by a compliance 
or penalty order would constitute "initiation" by DHES of an 
enforcement action. The department has deleted references to 
•voiding" certification, although it is clear under the statute 
that the department's noncompliance report to DOR has the legal 
effect of voiding certification. 

COMMENT: A cornmenter stated that, without a definition of 
•complete application", it was difficult to track the 120-day 
period, specified in Rule II(4), for acting on a complete 
application. The commenter also expressed concern that the 
application process could continue indefinitely, under the 
proposed provisions for requests for additional information. 

~ONSE: The department has modified the rules to require the 
department to issue written notice to the applicant when an 
application is complete. The 120-day period will start on the 
data of the completeness notice. The department recognizes 
that the application process could be extended through 
additional information exchanges. The proposed rules mitigate 
this to some extent by requiring the department to decide, 
within 45 days of a submittal, whether more information is 
required. However, an absolute limit on information requests 
would result in the unnecessary denial of applications for 
inadequate information. 

COMM~: A commenter suggested that the term "taxable 
valuation" in Rule II(4) should be changed to "market value". 
Another commenter suggested that, in Rule IV(2) (a) and (b), the 
term "assessment" should be changed to "determination". 

BESPONSE: The department agrees that the terms •market value 
for tax purposes" in Rule 11(4), and "determination" in Rule 
IV(2) (a) and (b), are more appropri<~te. The department has 
modified the rules accordingly. 
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COMMENT: Several commenters stated that the scope of 
decertification for lack of substantial compliance under the 
proposed rules was too broad, and could be interpreted as 
requiring decertification of all of an applicant's air and 
water pollution equipment, at all of applicant's facilities, 
when a single piece of equipment at one facility is not in 
substantial compliance with applicable requirements. 

RESPONSE: While the statute is not clear on this point, the 
department believes that the better interpretation is to link 
certification of particular equipment to substantial compliance 
with requirements applicable to that equipment. In other 
words, a failure of substantial compliance would result in 
decertification only of that particular equipment associated 
with the noncompliance. The department has modified the rules 
accordingly. 

coMMENT: A commenter suggested that the department perform 
inspections after issuing a noncompliance determination, to 
verify whether substantial compliance is restored. 

RESPONSE: The department has modified the rules to provide for 
such inspect ions, to be performed within a reasonable time 
after an applicant submits a written notice of restoration of 
compliance. 

~QMMIDtl': Severa 1 commenters requested that the department 
provide applicants with an opportunity for an informal 
conference regarding certification or compliance 
determinations. 

RESPONSE: The department has added RULE VI accordingly. 

COMMENT: The department of revenue (DOR) requested that the 
deadline for notices to DOR be February 1st, rather than March 
1st. 

RESPONSE: The department has modified the rules accordingly. 

COMMENT: A county health agency requested that the rules 
recognize the role of county health agencies or districts in 
pollution control matters. 

RESPONSE: By providing notice of key developments to 
appropriate county commissioners, the department has created a 
mechanism for involving county health agencies and districts in 
proceedings under these rules and therefore has made no further 
change in the rules to address the comment. 

COMMENT: Several commenters requested that the illustrative 
examples, in Rule III(5), of equipment that may qualify for 
certification be expanded to include equipment required by law 
for polluUon control. In support of this argument, two 
commenters used the example of a fluidized bed boiler, which 
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DHES has recognized as meeting Uest Available Control 
Technology (BACT) air quality requirements. 

RES~: The department disagrees with the proposed changes, 
because they could lead to results contrary to the intent of 
the tax certification statute. The Statement of Intent for HB 
436 directs the department to apportion the value of 
multipurpose equipment into that used for production and other 
purposes and that used for pollution control. BACT equipment, 
such as the fluidized bed boiler, may have both production and 
pollution control components. To certify the entire fluidized 
bed boiler, simply because it is required as BACT, would 
violate the tax statute's directive to apportion multipurpose 
equipment. When specific pollution control equipment is 
required by law, the department will certify the equipment to 
the extent that it is used tor pollution control purposes. 

COMMENT: One commenter questioned the validity of the 
apportionment methods described in Rule IV(2) (a) and (b), which 
compare hypothetical equipment values to actual equipment 
values to identify a certifiable increment. The commenter 
expressed concern that the use of hypotheticals is contrary to 
the statute and would result in unverifiable determinations. 
Another commenter suggested that the rules require that a cost 
method be used in all apportionments. 

RESPONSE: The department believes that the apportionment 
methods described are a reasonable method to implement the 
statutory directive to apportion multipurpose equipment. 
Values developed for hypothetical equipment will be supported 
by verifiable cost information. While cost methods will often 
be used to apportion multipurpose equipment, the rules also 
must allow for any other method that achieves a fair and 
reasonable apportionment. 

COMMENT: A commenter suggested an alternative apportionment 
method that would certify a portion of "common property", such 
as a plant administration building, using the percentage 
derived by dividing the value of plant pollution control 
equipment by the value of all plant equipment. 

RESPONSE: The department interprets the statute as allowing 
certification only for equipment or facilities that are 
actually designed, constructed, and used for pollution control. 
In the department's view, a plant administration building is 
not designed, constructed, or used for pollution control. 

COMMENT: A commenter questioned whether, under the language of 
the proposed rules, certification is possible for any portion 
of equipment that is also used for production. 

RESPONSE: The department believes that the rules as proposed 
clearly allow for apportionment of multipurpose equipment, and 
for certification of any equipment to the extent that it is 
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used for pollution control. 

~Q~: one commenter stated that certifying only the 
pollution control portions of equipment or facilities limits 
the tax incentive to install pollution control equipment. 
Better tax incentives would result if the total tax were less 
for pollution control equipment than for equipment without such 
controls. 

RESPONSE: The department acknowledges the commenter's point, 
but believes that the matter would require statutory change. 

~'1M.Jlli.'r: A commenter suggested that water monitoring wells and 
air monitoring equipment are not treated consistently under the 
proposed rules. 

RESPONSE: The department believes that air and water monitoring 
equipment are treated consistently under the rules. In Rules 
111(5) (k) and III(6) (a), both monitoring wells and continuous 
air emission monitors are recognized as certifiable to the 
extent that they are part of a pollution control system. 

COMMENT: A commenter suggested that continuous air emission 
monitors (CEMs) should not have to be part of an emission 
control system to be certified. The commenter states that, 
regardless of whether a CEM is part of a system or operates 
independently, if the CEM is used to adjust operations to stay 
in compliance, it should be certified. 

RESPONSE: The proposed rules allow for certification of CEMs if 
they function to adjust operations to stay in compliance. Such 
use of CEMs to regulate emissions would, in the department's 
view, make the CEM part of an "emission control system". 

COMMENT: A commenter indicated that some information submitted 
with applications may be proprietary, and requested language in 
the rules to ensure that proprietary information would remain 
confidential. 

RESPONSE: The department's ability to restrict public access to 
records is limited by the Montana Constitution and by statute. 
Changes in the rules would not affect these underlying legal 
limitations. The law does recognize some protection for trade 
secrets. For example, 75-2-105, MCA, allows for the creation 
of trade secret confidentiality through a judicial declaratory 
judgment action. The department recommends that applicants 
avoid submitting proprietary information whenever possible. 
Where proprietary information is essential to an application, 
the applicant and the department should consult to determine 
what protection may be available under existing law. 

COMMENT: A commenter requested that the rules provide that 
applicants not be required to submit any information previously 
submitted to the department. 
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RESPONSE: The proposed rules do not require applicants to 
resubmit information previously submitted in the context of a 
tax certification application. Applicants do have the 
responsibility to forward to certification reviewers any 
material previously submitted to the department in another 
context, e.g., in a permit application. 

4. The department has made other minor changes and 
clarifications to the rules for purposes of internal 
consistency and conformity with 15-6-135 and 2-4-305, MCA. 

~~~~~~--~~INSON, Director 

certified to the Secretary of State ___,;[__g_Quaa __ l}~.-~222 .. -· 

Reviewed by: 

~.kJ~~ES Attorney 
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BEFORE THE PETROLEUM TANK RELEASE COMPENSATION BOARD 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rule 16.47.342 pertaining to the 
review of corrective action plans 

To: All Interested Persons 

NOTICE OF 
AMENDMENT OF RULE 

1. On October 27, 1994, the Petroleum Tank Release 
Compensation Board of the state of Montana published notice of 
the proposed amendment of the above-captioned rule at page 2786 
of the Montana Administrative Register, Issue No. 20. 

2. The board has amended the rule as proposed. 

J. No comments were received. 

certified to the Secreta 

2-1/26/95 

MONTANA PETROLEUM TANK RELEASE 
COMPENSATION BOARD 
Gary Tschache, Chairman 
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BEFORE THE DEPARTMENT OF JUSTICE 
DIVISION OF FORENSIC SCIENCE 

OF THE STATE OF MONTANA 

In the matter of the amendment 
of rules 23.4.201, 23.4.212, 
23.4.217, and 23.4.221, rules 
pertaining to sampling bodily 
substances for drug and 
alcohol analysis. 

NOTICE OF AMENDMENT 

TO: All Interested Persons 

1. On October 27, 1994, the Department of Justice 
published notice of the proposed amendment to rules 23.4.201, 
23.4.212, 23.4.217, and 23.4.221 concerning the sampling of 
bodily substances for drug and alcohol analysis at page 2788 of 
the 1994 Montana Administrative Register, issue number 20. 

2. The agency has amended Rules 23.4.201, 23.4.212, 
23.4.217, and 23.4.221 as proposed. 

3. No comments or testimony were received. 

DEPARTMENT OF JUSTICE 

Certified to the Secretary of State ~~~o~ff~JC~----------
{1 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of rules related to 
fees for construction blaster 
licenses 

TO ALL INTERESTED PERSONS: 

NOTICE OF DECISION NOT TO 
AMEND 24.30.1703, 
CONSTRUCTION BLASTER 
LICENSE REQUIREMENTS 

1. On September 8, 1994, the Department published notice 
at pages 2491 to 2492 of the Montana Administrative Register, 
Issue No. 17, to consider the amendment of ARM 24.30.1703, 
related to fees for construction blaster licenses. 

2. On October 7, 1994, a public hearing was held in the 
first floor conference room at the Walt Sullivan Building (Dept. 
of Labor Building), 1327 Lockey Street, Helena, Montana, to 
consider the proposed amendments. 

3. In light of the comments made at the hearing and in 
writing, and in consideration of proposed legislation concerning 
regulation of construction blasters that is pending before the 
1995 Legislature, the Department of Labor and Industry has 
decided ilQh to adopt the proposed amendments to ARM 24.30.1703 
at this time. In the event the Department decides to propose 
amendments to the rule at some time in the future, notice will 
be given pursuant to the provisions of the Montana 
Administrative Procedure Act. 

~--:.o 1/ . .J~ 
David A. Scott 
Rule Reviewer 

By: 

Laurie Ekanger, Commissioner 
DEPARTMENT OF LABOR & INDUSTRY 

~o ••. Q A.J,.-Jt 
David A. Scott, Chief Counsel 
DEPARTMENT OF LABOR & INDUSTRY 

Certified to the Secretary of State: January 13, 1995. 

2-1/26/95 Montana Administrative Register 



-121-

BEFORE THE BOARD OF NURSING 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the petition 
for declaratory ruling on the ) 
performance of clinical labora-) 

NOTICE OF PETITION FOR 
DECLARATORY RULING 

tory testing by licensed ) 
practical nurses ) 

1. On February 23, 1995, at 9:00 a.m., in the conference room 
of the Professional and Occupational Licensing Bureau, 111 
North Jackson, Arcade Building, Lower Level, Helena, Montana, 
the Board of Nursing will consider a petition for declaratory 
ruling on the authority of licensed practical nurses to 
perform clinical laboratory testing. 

2. This petition is filed on behalf of the licensed 
practical nurses at the Doctor's Walk In Clinic, 1005 24th 
Street West, Billings, Montana 59102, by Pam Husky, LPN, and 
Sandy Gable, LPN. . 

3. The Petitioners allege that licensed practical nurses 
are frequently requested by physicians to perform the 
following laboratory tests: 

CBC - Becton Dickinson QBC Autoread 
K+ - Reflotron 
Cholesterol · Reflotron 
Uric Acid - Reflotron 
Strep test - Kodak Surecell 
Mono - Pacific Biotech 
UCG Urine pregnancy - Kodak Surecell 
Chlamydia - Kodak Surecell 
UA's - Chemstrip 10 with SG strips for urinalysis 

The Petitioners further allege that all LPN's performing 
such testing are under the direct supervision of a physician 
and that tests are performed in compliance with all CLIA State 
and Federal regulations. The Petitioners further allege that 
they are enrolled with the College of American Pathologists 
Proficiency Testing Program and that all proficiency results 
have been of a high standard. The Petitioners finally allege 
that a procedures manual has been developed to ensure the 
health and safety of the public. 

4. The statute upon which the Petitioners request the 
declaratory ruling is incorrectly cited in their Petition as 
section 37-8-202(5) (a), MCA. The scope of practice of a 
licensed practical nurse, to which Petitioners make reference, 
is now found at section 37-8-102(5) (a), which provides: 

(5) (a) "Practice of practical nursing" means the 
performance for compensation of services requiring 
basic knowledge of the biological, physical, 
behavioral, psychological, and sociological sciences 
and of nursing procedures. Practical nursing 
practice utilizes standardized procedures in the 
observation and care of the ill, injured, and 
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infirm; in the maintenance of health; in action to 
safeguard life and health; and in the administration 
of medications and treatments prescribed by a 
physician, advanced practice registered nurse, 
dentist, osteopath, or podiatrist authorized by 
state law to prescribe medications and treatments. 
These services are performed under the supervision 
of a registered nurse or a physician, dentist, 
osteopath, or podiatrist authorized by state law to 
prescribe medications and treatments. 

s. The Petitioners further state that their petition 
relates to ARM 8.32.1406 and 1407. 

8.32.1406 STANOAROS RELATED TO THE LICENSED 
PRACTICAL NURSE'S CONTRIBUTION TO THE NURSING 
PROCESS The licensed practical nurse shall: 

(1) contribute to the nursing assessment by: 
(a) collecting, reporting and recording objective 

and subjective data in an accurate and timely 
manner. Data collection includes; 

(i) observation about the condition or change in 
condition of the client, 

(ii) signs and symptoms of deviation from normal 
health status. 

(2) participate in the development of the 
strategy of care by: 

(a) providing data; 
(b) contributing to the identification of 

priorities; 
(c) contributing to setting realistic and 

measurable goals; 
(d) assisting in the identification of measures 

to maintain comfort, support human functions and 
responses, maintain an environment conducive to 
well-being, and provide health teaching. 

(3) participate in the implementation of the 
strategy of care by: 

(a) providing care for clients under the 
supervision of a registered nurse, a physician, 
dentist, osteopath, or podiatrist; 

(b) providing an environment conducive to safety 
and health; 

(c) documenting nursing interventions and 
responses to care; 

(d) communicating nursing interventions and 
responses to care to appropriate members of the 
health team. 

(4) contribute to the evaluation of the responses 
to individuals or groups to nursing interventions; 

(a) evaluation data shall be documented and 
communicated to appropriate members of the health 
care team; 

(b) the licensed practical nurse shall contribute 
to the modification of the strategy of care on the 
basis of the evaluation. 
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8.32.1407 STANPARDS RELATING TO THE LICENSED 
PRACTICAL NURSE'S RESPONSIBILITIES AS A MEMBER OF 
THE HEALTH TEAM The licensed practical nurse shall: 

(1) have knowledge of the statutes and 
regulations governing nursing and function within 
the legal boundaries of practical nursing practice; 

(2) accept responsibility for individual nursing 
actions and competence; 

(3) function under the supervision of a 
registered nurse, a physician, dentist, osteopath, 
or podiatrist; 

(4) consult with registered nurses and/or other 
health team members and seek guidance as necessary; 

(5) obtain instruction and supervision as 
necessary when implementing nursing techniques or 
practices; 

(6) function as a member of the health team; 
(7) contribute to the formulation, 

interpretation, implementation and evaluation of the 
objectives and policies related to practical nursing 
practice within the employment setting; 

(B) participate in the evaluation at nursing 
through peer review; 

(9) report unsafe nursing practice to the board 
and unsafe practice conditions to recognized 
authorities; 

(10) report the practice of nursing by unlicensed 
individuals to the board; 

(11) conduct practice without discrimination on 
the basis of age, race, religion, sex, sexual 
preference, national origin or handicap; 

(12) respect the dignity and rights of clients 
regardless of social and economic status, personal 
attributes or nature of health problems; 

(13) respect the client's right to privacy by 
protecting confidential information, unless 
obligated by law to disclose such information; 

(14) respect the property of clients, family, 
significant others and the employer. 

6. The Petitioners request that the Board of Nursing 
declare that the performance of clinical laboratory testing by 
licensed practical nurses to be within the scope of 
permissible functions of a licensed practical nurse. 

7. The Petitioners note the following interested parties 
at the Doctor's Walk In Clinic: 

Pam Husky, LPN, Office Manager 
Sandy Gable, LPN, Lab Manager 
Virginia Plumber, LPN 
Kim Tripp, LPN 
Ellen Harris, LPN 
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7. Interested persons may submit their data, views or 
arguments, either orally or in writing at the hearing. 
Written data, views, or arguments may also be submitted to the 
Board of Nursing, 111 North Jackson, P.O. Box 200513, Helena, 
Montana 59620·0513, to be received no later than 5:00p.m., 
February 23, 1995. 

BOARD OF NURSING 
NANCY~YER, RN, CNA 

By: (_)lA( ~ ~.J\<v&·-..__ 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

~~A--# Kt .--Dc~,·t~ 
ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, January 13, 1995. 
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BEFORE THE BOARD OF OPTOMETRY 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the petition 
for declaratory ruling on the 
applicability of section 
37-10-311, MCA, regarding 
employment by a trust contain­
ing a partnership interest 

TO: All Interested Persons: 

DECLARATORY RULING 

1. On October 13, 1994, the Board of Optometry published 
a notice of petition for declaratory ruling from Thomas A. 
Rasmussen, an optometrist licensed to practice in Montana. 
Specifically, Dr. Rasmussen questioned whether an optometrist 
could transfer ownership of his interest in a corporation that 
was engaged in the practice of optometry to a trust and 
practice under that trust arrangement. 

2. Dr. Rasmussen noted that section 37-10-311, MCA, 
states that a certificate of registration to practice 
optometry may be suspended or revoked for unprofessional 
conduct, which includes "directly or indirectly accepting 
employment to practice optometry from a person not having a 
valid certificate of registration as an optometrist or 
accepting employment for or from a company or corporation 

" 
3. Dr. Rasmussen inquired whether his license would be 

subject to suspension, revocation or other sanction if he were 
to place his corporate assets, including the optometric 
practice, into trust. 

4. The Board considered the petition at its meeting of 
October 28, 1994. It ruled that Dr. Rasmussen or any other 
practitioner seeking to practice optometry under a trust 
arrangement would be subject to possible sanctions under 
section 37-10-311, MCA. The Board also noted that ARM 
8.36.406, an administrative regulation governing the conduct 
of the practice of optometry, requires that an •optometric 
practice must be owned and under the direct supervision of an 
optometrist with valid Montana certificate of registration 

• This rule provides an exception for optometrists who 
associate with other optometrists or with physicians. 

5. While section 37-10-311, MCA, seems to indicate that 
an optometrist is liable for even practicing in a corporate 
scheme, an optometrist is permitted to do so just as long as 
the corporation is a professional corporation, chartered under 
Title 35, chapter 4 and all shareholders are licensed 
optometrists. The statutes do not make exceptions for 
operating in a trust. 
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6. Any interested parties may request judicial review of 
this declaratory ruling by filing a petition for judicial 
review in a District Court of the State of Montana within 
thirty (30) days of this ruling pursuant to sections 2-4-501 
and 2-4-702 MCA. 

DATED this ~ day of -~1k=""'-'.::::.·..::<L--:.:....·t......_· -----· 1994. 

2-1/26/95 

BOARD OF OPTOMETRY 

BY:=,......,~='=--;;2~;;-;~~==-=-->~~:-:-.,.---:__:J_ 
PAUL KATHREIN, CHAIRMAN 
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NQTICE OF FUNCTIONS OF APMINISTBATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue oversight Committee, 

The Administrative Code Committee has the authority to make 

recommendations to an agency reqarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State capitol, Helena, Montana 59620, 
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BOW TO OSB TBB ADIIIII1ISTRATIVB ROLBS OP IIONTAII1A AII1D TBB 
IIONTAII1A ADIIIII1ISTRATIVB RBGISTBR 

Definitions• Adptniltratiu Rules of Montana lAIII} iB a 
looseleaf oa.pilation by deparbDent of all ~les 
of state daparbDents and attached boards 
presently in affect, except ~les adopted up to 
three aonths previously. 

MoatARA A4ft1niatratiya aeqiatar (MAR} is a soft 
back, bound publication. issued twice-monthly. 
containing notices of ~les proposed by agencies. 
notices of ~les adopted by agencies. and 
interpretations of statutes and rules by the 
attorney general (Attorney General• s Opinions) 
and agencies (Declaratory Rulings} issued since 
publication of the preceding register. 

Usa of the Administrative Rules of Montana (AIM)• 

bOWD 
Subject 
Katter 

Statute 
IIUIIbar and 

, Dapartaant 

1. Consult ARM topical index. 
Update the rule by checking the accUJIIUlativa 
table and the table of contents in the last 
Montana Adainistrativa Register issued. 

2. Go to cross reference tabla at end of each 
title which lists IICA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been deeignated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through September 
30, 1994. This table includes those rules adopted during the 
period October 1, 1994 through December 31, 1994 and any 
proposed rule action that was pending during the past 6-month 
period. (A notice of adoption must be published within 6 months 
of the published notice of the proposed rule.) This table does 
not, however, include the contents of this issue of the Montana 
Administrative Register (MAR) . 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through September 30, 1994, 
this table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1994 and 1995 Montana Administrative Register. 

GBNIRAL PROVISIONS, Title 1 

1.2.419 Filing, Compiling, Printer Pickup and Publication 
Dates for the Montana Adminietrative Register, 
p. 2709, 3009 

ADMINISTRATION. Department of. Title 2 

2.5.201 
:l.:U.6701 

and other rules - State Purchaeing, p. 2469, 2814 
and other rulee - Statewide Employee Incentive Award 
Program, p. 1784, 2511 

(Public 
I 

Employees' Retirement Board) 

I-III 

I-XI 

2.43.203 

2.43.204 

2.43.305 

Approval of Requests for Retirement and Authorizing 
Payment of Retirement Benefits, p. 2686, 3182 
Mailing Membership Information about Non-profit 
Organizations, p. 508, 2515 
and other rules Medical Review of Members 
Discontinuance of Disability Retirement Benefits -
Procedure• for Requesting an Administrative Hearing -
Model Rules - Definitions - Disability Application 
Proceas - Election of Disability Coverage, p. 1191, 
1816, 2106 
Deadline for Submitting Facts and Matters When a 
Party Requests Reconsideration of an Adverse 
Administrative Decision, p. 3116 
Adminiatrative Procedures for Contested Cases, 
p. 2039. 2711 
and other rules - Mailing Membership Information for 
Non-profit Organizations, p. 2698. 3181 
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and other rules 
Disability Retirees 
Benefits, p. 2878 

Periodic Medical 
Cancellation of 

Review of 
Disability 

(Teachers• Retirement Board) 
2.44.519 and other rules - Independent Contractor - Li•it on 

Earned Compensation - Lump Su. Pay.ante at the End of 
the School Tar., p. 3057 

(State 
I 

Co•pensation Insurance Pund) 

2.55.324 
2.55.326 
2.55.404 

and other rules Optional Deductible 
Retrospec,tive Rating Plans - Premiu. Ratee, 
2881, 3084, 18 
Pra.iu. Ratesetting, p. 1497, 2108 
Mini•u. Yearly Pra.iu., p. 981, 1817 
Scheduled Rating - High Loss Modifier, p, 1 

Plane 
p. 2690, 

AGRICULTURE. Department of, Title 4 

I 

I-VIII 

4.2.102 

4.4.312 
4.10.202 

4.15.101 

Emergency Rule to Allow the Use of the Pesticide 
Piri•or Under Ssction 18 of PIPRA, p. 2109 
Rinsing and Disposal of Pesticide Containers, 
p. 1317. 1988 
and other rula Exceptions and Additions 
Agricultural Sciences Division Exceptions 
Additions for Plant Industry Division, p. 1501, 
Process of Pay.ent for Losses, p. 2373, 2712 

for 
and 

1987 

and other rules - Classification and Standards for 
Pesticide Applicators, p. 2883, 3183, 20 
and other rule - Pees - Mediation Scheduling and 
Agreement Procedures, p. 1499, 1989 

STATE AUDITOR, Title 6 

I-III 

I-VIII 
I-XIII 

I-XXIV 

6.6.5001 

Electronic Piling of the Appoint.ant and Ter.ination 
of Insurance Producers. p. 1323, 1820 
Standardized Health Claim Por.s, p. 3060 
Small Employer Carrier Reinsurance Progra., p. 1200, 
2111 
S.all Employer Health Benefit Plans, p. 511, 1528, 
1990 
and other rules - S.all Employer Health Benefit Plans 
and Reinsurance, p. 2562, 2926 

(Classification and Rating Committee) 
6. 6. 8301 Updating References to the NCCI Basic Manual for 

Workers• Co~ensation and Employers• Liability 
Insurance, 1980 Ed., aa Suppla.ented through August 
30, 1994, p. 2570 

6. 6. 8301 Updating Rt!tferencea to the NCCI Basic Manual for 
Workers• Co~ensation and Employers• Liability 
Insurance, 1980 Edition, p. 608, 1669 
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COMMERCE, Department of, Title 8 

(Board of 
8.4.507 

(Board of 
8.6.405 
8.6.407 

(Board of 
8.8.2804 

(Board of 
8.12.601 

8.1:1.601 

Alternative Health Care) 
and other rules - Required Reports -
After Cesarean (VBAC) Deliveries 
Infectious Waste, p. 2998 

Architects) 
Reciprocity, p. 715, 1577 

Vaginal Birth 
Managament of 

and other rules - Examination - Individual 
Standards for Professional Conduct, p. 2771 

Seal -

Athletics) 
and other rules - Licensing Requirements - Contracts 
and Penalties - Pees - Promoter-Matchmaker, p. 985, 
1670 

Chiropractors) 
and other rules Applications Reciprocity 
Reinstatement - Interns and Preceptors, p. 1503, 2713 
and other rules Applications, Educational 
Requirements Renewals Continuing Education 
Requirements - Unprofessional Conduct, p. 222, 1578 

(Board of Clinical Laboratory Science Practitioners) 
I Continuing Education, p. 611, 1671 

(Board of Cosmetologists) 
8.14.401 and other rules- Practice of Cosmetology, Manicuring 

and Electrolysis, p. 331, 1679, lB:Z:Z 

(Board of 
8.16.405 

8.16.100:1 

Dentistry) 
and other rules Pees for Dentists, Dental 
Hygienists, Anesthesia and Denturists Dental 
Hygienist Credentials, p. 2573, 3090 
and other rules - Continuing Education - Requirements 
and Restrictions, p. 988, 1506, 2627 

(Board of Hearing Aid Diepenaers) 
8.:10.40:1 and other rules - Pees - Examinations - Licensees 

from Other States, p. 717, 2714 

(Board of 
8.:12.30:1 

8.:1:1.1402 

Horse Racing) 
and other rules - Board of Stewards - Definitions -
Annual License Pees General Provisions 
Permissible Medication - Programe - Exacta Betting, 
p. :1774. 3184 
and other rule - Permissible Medication - Trifecta 
Wagering, p. 1507, 2128 

(Board of Landscape Architects) 
8.:14.409 and other rule - Pee Schedule - Renewals, p. 991, 

1579 
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Medical Examiners) 
and other rules Requirements for Licensure 
Unprofessional Conduct - Definitions with Regard to 
the Practice of Acupuncture, p. 613, 1580 
and other rules - Physician Assistants - Definitions 
- Qualifications - Applications - Pees - Utilization 
Plana - Protocol - Temporary Approval - Informed 
Consent - Termination and Transfer - Unprofessional 
Conduct, p. 720, 1582 

Nursing) 
Pees, p. 2375, 2815 
and other rules - Prescriptive Authority, p. 615, 
1326, 2518, 2716 
and other rules - Non-disciplinary Track - Admission 
Criteria - Educational Requirements, p. 3065 

(Board of Nursing Home Administrators) 
8.34.414A Application for Examinations, p. 993, 2822 

(Board of Outfitters) 
8.39.518 and other rules - Pees - Misconduct, p. 2377, 2823 

(Board of Physical Therapy Bxaminers) 
8.42.402 and other rules - Exa.inationa - Pees - Licensure by 

Endorsement - Foreign-Trained Applicants, p. 996, 
1583 

(Board of Plumbers) 
8. 44.402 and other rules Definitions Applications 

Examinations - Renewals - Journeyman Working in the 
Employ of Master - Registration of Business Na.e -
Fees - Qualifications for Journeyman, Master and Out­
of-State Applicants, p. 3118 

(Board of Professional Engineers and Land Surveyors) 
8.48.407 and other rule Affiliation with National 

Associations - Complaint Process, p. 1625, 2935 

(Board of Psychologists) 
8. 52.606 and other rule - Required Supervised Experience - Pee 

Schedule, p. 3001 

(Board of Radiologic Technologists) 
8.56.602A Permits, p. 2886,21 

(Board of 
8.57.401 

8.57.402 

Real Estate Appraisers) 
and other rules Definitions 
Requirements Course Requirements 
Education- Fees, p. 727, 1584 
and other rule - Appraisal Repol"ts 
Requirements, p. 2696, 22 

Application 
Continuing 

- Application 
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Realty Regulation) 
and other rule -Application for Equivalency--Broker 
- Grounds for License Discipline - General Provisions 
- Unprofessional Conduct, p. 730, 1585 
Fee Schedule, p. 2698, 3186 
and other rules - License Discipline - Application 
for Licensure - Discipline of Property ManageJnent 
Licensees, p. 5 

(Board of Respiratory Care Practitioners) 
8.59.601 and other rules- Continuing Education, p. 2700, 3093 

(Board of Speech-Language Pathologists and Audiologists) 
8.62.413 and other rule - Fees - Schedule of Supervision -

Contents, p. 1327, 1992 

(Board of Passenger Tr.-way Safety) 
I-II Board Engineer Conducting Acceptance Inspection -

Conference Call Meetings, p. 2703 

(Board of 
I 
8.64.802 

Veterinary Medicine) 
Licensees form Other States, p. 8 
and other rules - Applications for Certification -
Qualification Management of Infectious Wastes, 
p. 1329' 1993 

(Building Codes Bureau) 
8.70.101 Incorporation by Reference of Uniform Building Code, 

p. 1331, 1994 

(Local Government Assistance Division) 
I Incorporation by Reference of Rules for Administering 

the 1995 CDBG Program, p. 3067 
I Administration of the 1994 Treasure State Endowment 

(TSBP) Program, p. 125, 1589 
I Administration of the 1994 Federal Community 

Development Block Grant (CDBG) Program, p. 127, 1587 
8.94.4102 and other rules - Report Filing Fees Paid by Local 

Government Bntities Financial Statements 
Incorporation by Reference of Various Standards, 
Accounting Policies and Federal Laws and Regulations 
under the Montana Single Audit Act, p. 999, 2430, 
2717 

(Board of Investments) 
8. 97.919 Intercap Program - Special Assessment Bond Debt -

Descriptio~ - Requirements, p. 3069 

(Hard-Rock Mining Impact Board) 
8.104.101 and other rules - Administration of the Hard-Rock 

Mining Impact Act. p. 1627, 2718, 3010 

(Montana State Lottery) 
8.127.407 and other rule - Retailer Commissions - Sales Staff 

Incentive Plan, p. 1002, 1823, 1995 
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8.127.1007 Sales St·aff Incentive Plan, p. 1947, 3094 

EDUCATIQN, Title 10 

(Superintendant of Public Instruction) 
10.10.301A and other rules School Funding and Tuition, 

p. 1006, 1824 
10.16.1302 and other rules - Special Education School Funding, 

p. 2576 

(Board of 
I 

10.55.601 
10.55.604 

10.55.711 

10.55.907 
10.56.101 
10.57.101 

10.57.301 

10.58.102 

10 .li4. 355 
10.65.101 

Public Education) 
Teacher Certification Surrender of a Teacher 
Specialist or Administrator Cartificata, p. 817, 2525 
Accreditation Standard&l Procedures, p. 1642, 2524 
Accreditation Standards; Procedures - Altarnativa 
Standard, p. 3154 
and other rules - Accreditation - General: Claaa 
Size and Teacher Load - Claaa Size: Blemantary, 
p. 3156 
Distance Learning, p. 3152 
Student Assessment, p. 3151 
and other rules - Teacher Certification - Review of 
Policy Definitions Grades Kmargency 
Authorization of Employment - Approved Programa -
Experience Verification - Teat for Certification -
Minimum Scores on the National Teacher Kxamination 
Core Battery Renewal Requirements Renewal 
Activity Approval - Appeal Process for Denial of 
Renewal Activity - Recency of Credit - Rndoraement 
Information Class 1 Professional Teaching 
Certificate - Class 2 Standard Teaching Certificate -
Class 3 Administrative Certificate Claaa 4 
Vocational Certificate Claaa 5 Proviaional 
Certificate Social Workara, Nurses and Speech and 
Hearing Therapiats - Request to Suapand or Ravoka 
Teacher or Specialist Certificate Notice and 
Hearing for Certificata Revocation Baaring in 
Contested Casaa - Appeal from Denial of Certificate -
Conaidarationa Govarning Acceptance of Appeal 
Bearing on Appaal - Kxtenaion of Certificate& for 
Military Service - Converaion Program Secondary to 
Blementary - Claaa 6 Specialiat Cartificate, p. 3125 
Teachar certification Bndoraemant Information, 
p. 815, 1690 
and other rules - Teacher Certification - Teacher 
Education Programs Standards, p. 735, 2722 
Transportation - Bua Body, p. 733, 2526 
Hours and Days of Inatruction - Policy Governing 
Pupil Instruction-Ralated Days Approved for 
Foundation Prograa Calculation&, p. 1640, 2527 

FAMILY SBRVICBS, Department of. Title 11 

I 

2-1/26/95 

Smoke Free Environment in Day Care Facilities, 
p. 2890, 3188, 25 
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I-II 

I-II 

I-II 

11.2.203 

11.5.501 

11.5.601 

11.7.501 
11.8.304 
11.12.413 

11.14.103 

11.14.104 

-135-

Youth Care Facilities Persons Affected by 
Department Records, p. 2594, 2936, 3011 
Community H~es for the Developmentally or Physically 
Disabled - Persons Affected by Department Records, 
p. 2596, 2939 
and other rules - Counting Children Considered to be 
in Day Care - Infant Needs of Non-Infants - Defining 
Day Care Center, Family Day Care Home and Group Day 
Care H~e. p. 2389, 2740 
Placement of Children with Out-of-State Providers, 
p. 1338, 1996 
Requests for Hearings Upon Notification of Adverse 
Action, p. 2888, 3187 
and other rules - Child Protective Services, p. 1792, 
2431 
and other rules - Case Recorda of Abuse and Neglect, 
p. 1789, 2433 
Foster Care Review Committee, p. 10 
Violations of Aftercare Agreements, p. 819, 1590 
and other rules - Medical Necessity Requirements of 
Therapeutic Youth Group H~es, p. 2380, 2739, 3013 
Registration and Licensing of Day Care Facilities, 
p. 2393, 2742, 23 
Day Care Facilities - Persona Affected by Department 
Recorda, p. 2598, 2938 

FISH. WILDLIFE. AND PA&KS. Department of. Title 12 

I 

I 

I-V 
I-X 
12.6.901 

12.6.901 

12.6.901 

12.7.803 

Classifying Certain Types of Actions Taken Under the 
River Restoration Program aa Categorical Bxcluaions. 
p. 1649, 2129 
Nonresident Hunting License Preference System, 
p. 242, 1834 
and other rules - Wildlife Habitat, p. 1644, 3095 
Block Management Program, p. 1064, 1691 
No Wake Speed Zone in Bigfork Bay of Flathead Lake, 
p. 2600 
Z.ergency Amendment - Extending the No Wake Speed 
Zone in Bigfork Bay of Flathead Lake, p. 2434 
Establishment of a No Wake Speed Zone on Portions of 
the Blackfoot and Clark Fork Rivera, Mieaoula County, 
p. 825, 1699 
and other rules - Evaluation and Recommendation -
Competing Applications - Department Decision - Appeal 
to the Commission, p. 3004 

GQYBRNQR, Title 14 

14.8.201 and other rules - Electrical Supply Shortage, p. 12 

HEALTH AND INYIRONMBNTAL SCIINCES. Department of. Title 16 

I-III 
Integrated Solid waste Management Plan, p. 1510 
Drinking Water and Ice Regulations, p. 2474, 2832 
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I-V Air and Water Quality - Procedure& and Criteria for 
the Certification of Air and Water Pollution 
Equipment as Eligible for Special Property Tax 
Treatment, p. 2482 

I-V Establishing Administrative Enforcement Procedures 
for the Public Water Supply Act, p. 2398 

I-IX and other rules - Implementation of the Water Quality 
Act's Nondegradation Policy, p. 2723, 849, 2136 

I-X Water Quality - Uae of Mixing Zones, p. 835, 2136 
16.8.401 and other rules - Air Quality - Emergency Procedures 

~ient Air Monitoring Visibility Impact 
Assessment - Preconatruction Permits - Stack Heights 

Dispersion Techniques Open Burning 
Preconatruction Permits for Major Stationary Sources 
or Major Modifications Located Within Attainment or 
Unclassified Areas - Operating and Permit Application 
Faas - Operating Permits - Acid Rain Permits, p. 3070 

16.8. 708 and other rules - Air Quality - Incorporation of 
Federal Air Quality Rules and Incorporation of the 
Montana Source Tasting Protocol and Procedures 
Manual, p. 2043, 2828 

16.8. 945 and other rulea Air Quality Prevention of 
Significant Deterioration of Air Quality, p. 2048, 
2829 

16.8.1301 and other rules - Air Quality - Open Burning of 
Christmas Tree Waste - Open Burning for Commercial 
Film or Video Productions, p. 867, 2528 

16.8.1413 and other rule - Air Quality - Opacity Requirements 
at kraft Pulp Mille, p. 1654 

16.8.1903 and other rule - Air Quality - Air Quality Operation 
and Permit Faas, p. 2052, 3189 

16.8.1907 Air Quality - Peaa for the Smoke Management Program, 
p. 1511, 2130 

16.8.1908 Air Quality - Feea for Christmas Tree Waates and 
Commercial Film Production Open Burning, p. 2054, 
2830 

16 .10.101 Food, Drugs and Cosmetic a - Incorporating Federal 
Food Standards, p. 2395, 2743 

16.10.239 and other rules - Minimum Performance Requirement& 
for Local Health Authorities, p. 1797, 2941, 26 

16.10. 501 and other rules - Bottled Drinking Water and Ice 
Regulations, p. 2404, 2831 

16.10.701 and other rules - Campgrounds - Trailer Courts and 
Campgrounds, p. 2602, 2892 

16.10.1001 Annual Jail Inapactions, p. 2041, 2629 
16.10.1311 Swimming Pool Inapactions Indication of What 

Constitutes a Full Facility Inspection and a Critical 
Point Inspection of a Public Bathing Place or 
Swimming Pool, p. 1513, 1998 

16.20.202 and other rules - Drinking Water - Setting Standards 
for Public Drinking Water that Incorporate Federal 
Requirements for Phaaa II and v Contaminants and Lead 
and Copper, p. 1362, 2131 

16.20.603 and other rules - Water Quality - Surface Water 
Quality Standards, p. 2737, 827, 2136 
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16.20. 604 Water Quality - Watcor Use Claseificatione- -Clark Fork 
- Columbia River Drainage Except the Flathead and 
Kootenai River Drainagee, p. 2707, 3099 

16.20.1003 and other rules - Water Quality Ground Water 
Quality Standards - Nixing Zones - Water Quality 
Nondegradation, p. 244, 846, 2136 

16.24.104 and other rules - Children's Special Health Service• 
Standards for the Children's Special Health 

Servicee Progra., p. 1340, 1836 
16.24. 406 and othar rules - Day Care Centers - Health Standards 

for Operating Day Care Centers, p. 3158 
16.28.713 Informed Consent for Administration of Vaccine, 

p. 2705, 3015 
16.28.1005 Tuberculosis Control Requirements for Schools and Day 

Care Facilities, p. 1652, 2305 
16.30. 801 and other rules Emergency Medical Servicee 

Reporting of Exposure to Infectioue Dieeases, 
p. 1251, 1704 

16.32.302 Health Care Facilities - Construction Standards for 
Health Care Facilities, p. 14 

16.32.356 and other rules -Adult Day Care- Licensure of Adult 
Day Care Centers, p. 1255, 1838 

16.32.373 and other rules Standards for Licensure of 
Hospices, p. 631, 2436 

16.32. 380 and other rules Personal Care Licensure of 
Personal Care Facilities, p. 1342, 2306 

16.32.396 Kidney Treatment Centers, p. 2782, 3192 
16.32.399G Medical Assietance Facilities - Medical Assistance 

Facilities Emergency Services, p. 2480, 2833 
16.32.922 Personal Care Facilities Fees for Inspecting 

Personal Care Facilities, p. 2784, 3193 
16.32.1001 Adult Day Care Center Services, p. 2780, 3194 
16.44. 303 and other rules Solid and Hazardous Waste 

Hazardous Waste Management - Use of Used Oil as a 
Dust Suppressant, p. 556, 2532 

16.45.1201 and other rules Underground Storage Tanka 
Underground Storage Tank Installer and Inspector 
Licensing Tank Permits Tank Inspections 
Inspector Licensing Fees, p. 1221, 2744, 27 

16.47.342 Review of Corrective Actions Plans, p. 2786 

CORRECTIONS AND HUMAN BIRVICIS, Department of, Titlt ao 
I-IV Sex Offender lvaluation and Trettment Provider 

Guidelines and Qualifications, p. 3174 

~aTICB. Department of, Title 23 

23.4.201 and other ru,lea -Sampling Bodily Substances for Drug 
and Alcohol Analysis, p. 2788 

23.7.133 Expiration of Provisional Indorsements for Fire 
Alarm, Suppression and Extinguishing Systems, p. 28 

23.15.102 and other rules Cri~e Victima Ca.pensation, 
p. 1381, 1999 

23.16.101 and other rules - Public Gaabling, p. 2406, 2834 
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LABOR AND INDUSTRY, Department of, Title 24 

I-V 

I-V 

I-XI 
24.11.202 

24.16.9007 
24.29.101 

24.30,1703 

and other rule - Workers' Compensation Data Base 
System - Attorney Pee Rule, p. 2487, 2893 
Safety Culture Act Implementation of Safety 
Committee&, p. 2493, 3016 
Workera' Compensation Data Baae System, p. 1949, 2630 
and other rules - Unemployment Insurance Benefit 
Bligibility, p. 2056, 2835, 2951 
Montana's Prevailing Wage Rate, p. 912, 1705 
Organizational Rule for the Parmer Division of 
Workers' Compeneation, p. 2351 
Peea for Conatruction Blaater Licenses, p. 2491 

STAIB LANPS. Department of. Title 26 

I-XXV 

26.3.137 

26.3.180 

26.3.186 

26.4.201 
26.4.301 

26.4.301 

26.4.301 

and other rules - Regulation of Hard Rock Mining or 
Exploration, p. 1956, 2952 
and other rules - Changes in the Recreational Use 
Licenae Pee - Rental Ratea for State Landa, p. 3177 
and other rules - Recreational Use of State Lands, 
p. 641, 1844, 2539 
and other rulea Authorizing and Regulating 
Enrollment of State Lands in Block Management Areas, 
p. 1071, 2002 
and other rulea - Opencut Mining Act, p. 914, 1871 
and other rulee - Refusal to Issue Operating Permite 
because of Violation of Reclamation or Environmental 
Laws, p. 2498, 30 
and other rulea - Regulation of Prospecting for Coal 
and Uranium, p. 2414, 31 
and other rules - Regulation of Strip and Underground 
Mining for Coal and Uranium, p. 2064, 2957 

NATURAL RBSOQRCIS MD CONSIRVATIQN, Department of, Title 36 

I Truman Creek Baain Cloaure, p. 3007 
I Reject, Modify or Condition Permit Applications in 

the Willow Creek Baain, p. 1809, 2640 
I-VI Horizontal Walla and Enhanced Recovery Tax 

Incentivea, p. 925, 1875 
36.14,502 Interim Minimum Spillway Capacitiae on High-Hazard 

Dama, p. 16 
36.22. 604 and other rules - Issuance, Expiration, Extension and 

Tranafer of Permits - Horizontal Walla, p. 2792 

PQBLIC SBRVICB RIQVLATIQN, Deparbptnt of, Title 38 

I-XII 
38.2.3909 
38.5.2202 

2-1/26/95 

Motor Carritr of Property, p. 2894, 37 
Stenographic Recording and Tranecripta, p. 929, 2010 
Pipeline Safety - Adopting Federal Rules Applicable 
to Liquefied Natural Gas Pacilities and Reenacting 
the Bxisting Rule, p, 2794, 40 
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RIVINUJ, Department of. Title 42 

I-II 
I-VIII 
42.11.301 

42.11.301 
42.12.103 

42.12.128 
42.12. 222 

42.15.308 
42.16.104 
42.17.147 
42.21.106 
4:1.2:1.1311 

42.23.606 

Liaited Liability Coapanies, p. 931, 1721 
Regulation of Cigarette Marketing, p. 375, 1453, 1722 
and other rules - Agency Franchise Agreeaents for the 
Liquor Division, p. 2097, :1625, 3081 
Opening a New Liquor Store, p. 1475, 2418 
and other rules Liquor Licenses and Permits, 
p. 2003, 2423 
Catering Bndoraeaant, p. 2094, 2626, 3101 
Revocation or Suspension of a Liquor License, 
p. 2505, 2974 
Adjusted Gross Incoaa, p. 657, 1720 
Nat Operating Loss Carryback, p. 1657, 2352 
Wage Exceptions, p. 3082 
and other rules - Personal Property, p. 2897, 3195 
and other rule• Induttria1 Trend Tables, 
p. 2916, 3197 
and other rules - Estiaated Tax Payments, p. 1659, 
2353 

42.25.1201 and other rulet - Horizontal Walls, p. 1663, 2354 

SBCRBTABY OP STATI. Title 44 

1.2.419 Filing, Coapiling, Printer Pickup and Publication 
Dates for the Montana Adainistrative Register, 
p. 2709, 3009 

(Commissioner of Political Practices) 
44.10.331 Liaitations on Receipts froa Political Committees to 

Legislative Candidates, p. 659, 2442 
44.12.107 Waiver of Registration Pees of State Government 

Bmployees Who Register as Lobbyists, p. 2425, 2749 

SOCIAL AND RJHABILITATION SIRVICBS. Department of. Title 46 

I Exceptions to the Devalopaantal Ditabilitias 
Placeaant Rules, p. 2811, 3199 

I and other rule - Contractor Allotaents for Community 
Block Grants, p. 933, 1725 

I-IV Recovery by the State Auditor's Office of Dabts OWed 
to the Depart.ant, p. 2796, 3198 

I-IX Child Support Bnforceaent Suspension of Licenses 
Process, p. 1386, 2447 

I-X and other rules - Review and Modification of Support 
Ordert, p. 1392, 2011 

46.10.101 Safeguarding and Sharing of Al"DC Inforaation, 
p. 2800, 3200 

46 .10. 108 and other rules APDC and Food Steap Monthly 
Reporting Requireaents, p. 1271, 2543 

46.10.314 and other rules - Transitional Child Care, p. 1400, 
2542 

46.10.403 APDC Standards and Payment Aaounts Concerning Shared 
Living Arrangeaents, p. 1264, 17:16 
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46.10.403 

46.10.803 
46.12.503 

46.12.590 

46.12.702 
46.12.802 

-140-

AFDC Income Standards and Payment Amounts, p. 1090, 
17:18 
and other rules - AFDC JOBS Program, p. 1515, :1356 
and other rules - Medicaid Coverage and Reimbursement 
of Inpatient and OUtpatient Hospital Services, 
p. 1076, 173:1 
and other rulea - Medicaid Coverage and Reimbursement 
of Residential Treatment Services, p. 1111, 1744 
Medicaid Outpatient Drugs, p. 15:15, 2443 
and other rules - Medicaid Coverage and Reimbursement 
of Wheelchairs and Wheelchair Accessories, p. 1811, 
2546 

46.1:1.1107 and other rules - Medicaid Coverage of Services 
Provided to Recipients Age 65 and OVer in 
Institutions for Mental Diseases, p. 936, 1591, 1878 

46 .1:1 .1:122 and other rules - Medicaid Coverage and Reimbursement 
of Nuraing Facility Services, p. 1096, 1881 

46 .12 .1901 and other rules Targeted Case Management for 
Developmental Disabilities, p. :1803, 3:101 

46.1:1.2002 Medicaid Coverage of Abortion Services in Cases of 
Rape or Incest, p. 2427, 2975 

46.12.3803 Medically Needy Income Standards, p. 1109, 1750 
46.12.5002 and other rules Passport to Health Program, 

p. 2507' :1983 
46.13.303 and other rules Low-Income Energy Assistance 

Program, p. 1983, 2642 
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BOARD APPOINTEES AND VACANCIES 

Section 2-15-108, MCA, passed by the 1991 Legislature, 
directed that all appointing authorities of all appointive 
boards, commissions, committees and councils of state 
government take positive action to attain gender balance and 
proportional representation of minority residents to the 
greatest extent possible. 

One directive of 2-15-108, MCA, is that the Secretary of State 
publish monthly in the Montana Administrative Register a list 
of appointees and upcoming or current vacancies on those 
boards and councils. 

In this issue, appointments effective in December, 1994, would 
usually be published. However, there were none effective in 
that month. Vacancies scheduled to appear trom February 1, 
1995, through April 30, 1995, are listed, as ar·e cur·rent 
vacancies due to resignations or other reasons. Individuals 
interested in serving on a new board should refer to the bill 
that created the board for details about the number of members 
to be appointed and qualifications necessary. 

Each month, the previous month's appointees are printed, and 
current and upcoming vacancies for the next: three months ar·e 
published. 

IMPORTANT 

Membership on boards and commissions changes 
constantly. The following lists are current as of 
January 10, 1995. 

For the most up-to-date information of the status of 
membership, or for more detailed information on the 
qualifications and requirements to serve on a board, 
contact the appointing authority. 
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