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The Montana Administrative Register (MAR), a twice-monthly
publication, ha# three sections. The notice section contains
state agencies’ proposed new, amended or repealed rules; the
rationale for the change; date and address of public hearing;
and where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists any
changes made aince the proposed stage. The interpretation
section contains the attorney general‘s opinions and state
declaratory rulings. Special notices and tables are inserted at
the back of each register.
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BRFORE THE MILK CONTROL BUREAU
OF THR STATE OF MONTANA

In the matter of amendment NOTICE OF PROPOSED AMENDMENT
of rule 8.79.301 relating
to assessmaents NO PUBLIC HEARING

)

)

) CONTEMPLATED
)

) DOCKET #21-9%$

TO: ALL LICKMEEES UNDER THE MONTAMA MILK CONTROL ACT
(SECTIONM 81-23~101, MCA, AND FOLLOWING), AND ALL INTERESTED
PERSONS :

1. on April 1, 1995, the department of commerce
proposes to amend ARM 8.79.301 relating to an assessment to be
levied upon licensees subject to 81-23-202, MCA. The proposed
amendment will become effactive July 1, 1995.

2. The purpose of the amendment is to change the amount
of the assessment. The rule as proposad to be amended would
read as follows. (new matter underlined, deleted matter
interlined)

28.79.301 LICENSEE ASSESSMENTS (1) Pursuant to section
81-23-202, NCA, the following assessments for the purpose of
deriving funds to administer and enforce the Milk Control Act
during the current fiscal year beginning July 1 and ending
June 30, are hereby lavied upon the Milk Control Act licensees
of this department.

(a) A fes of eighteents—((8-68) gix cents ($0.06) per
hundredweight on the total volume of all milk subject to the
Milk Control Act produced and sold by a producer-distributor.

(b) A fees of eight—eents—(§6-68) gix centg ($0.06) per
hundredweight on the total volume of all milk subject to the
Milk Control Act produced and sold by a distributor home based
in another state. Said fee is to be paid either by the
foreign distributor or his jobber who imports such milk for
sale within this state.

(c) A fee of feur—eente—($0-64) Lthree cents ($0.03) per
hundredweight on the total volume of all milk subject to the
Milk Control Act sold by a producer.

(d) A fes of four-cente—($6+64) Lhree cents ($0,03) per
hundredweight on the total volume of all milk subject to the
Nilk Control Act sold by a distributor, excepting that which
is sold to another distributor.*

AUTH: 81-23-104, 81-23-202, MCA IMP: 81-23-202, MCA

MAR Notice No. 8-79-31 2=1/26/95
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3. The proposed amendment changes the current
assessment rate from $.08 per CWT to $0.06 per CWT. The
purpose for lovering the rate is so fees collected are not
excessive in relation to the current budget level of
expsnditure. The amendwent is mandated by statute.

NOTE: The assessment rate should be lowered to $.07 per
CWT, howavar, the current cash balance is too high, and by
lowering the rate to $.06 per CWT the cash balance will be
brought into perspective.

4. Interested parties may submit their data, views, or
arguments concerning the propossd amendments in writing to the
Milk Control Bureau, 1520 East Sixth Avenue -~ Rm. 50, PO Box
200512, Helena, NT 59620~0512. Any comments must be received
no later than February 27, 1995.

5. If a person vho is directly affected by the proposed
amendment wishes to express his data, views or arguments
orally or in writing at a public hearing, he must make written
request for a hearing and submit this request along with any
written comments he has to the Milk Control Bureau at the
above address. A written request for hearing must be received
no later than February 27, 1995.

6. If the agency receives requests for a public hearing
on the proposed amendment from either 10 percent (10%) or
twenty-five (25), whichever is less, of the persons who are
directly affacted by the proposed amendment, from the
administrative code committea of the legislature; from a
governmental subdivision or agency; or from an assoclation
having not less than 25 members who will be directly affacted,
a hearing will be held at a later date. Notice of the hearing
will be published in the Nontana Administrative Register. Ten
percent (10%) of those persons directly affected by this
assessment has been determined to be 20 persons based on an
estimate of 202 resident and nonrssident producers,
distributors, cut-of-state distributors, and producer-
distributors.

MONTANA DEPARTMENT ,OF COMMERCE
s QQ;QJ_\

Eoole, pdputy Dirsctor
Hontnnz/if:r nt of Commerce
By:

Annie Bartos, Rul- Roviowor
Commerce Chief Legal Counsel 2-4-110

Certified to the Secretary of State January 13, 1995.
2-1/26/95 MAR Notice No. 8-79-31
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BEFORE THE DEPARTMENT OF
FAMILY SERVICES OF THE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF PROPOSED AMENDMENT
of Rule 11.14.401 pertaining ) OF RULE 11.14.401 PERTAINING
to family day «care home ) TO FAMILY DAY CARE HOME
provider responsibilities and ) PROVIDER RESPONSIBILITIES
qualifications. ) AND QUALIFICATIONS

NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons

1. On March 16, 1995, the Department of Family Services
proposes to amend Rule 11.14.401 pertaining to family day care
home provider responsibilities and qualifications.

2. The rule as proposed to be amended reads as follows:

3 oV ESPONST

AND QUALIFICATIONS (1) through (11) remain the same.

(12) No provider shall actively operate another business in
the facility during the time the children are present for day care
gervices,

AUTH: Sec, 52-2-704, MCA. IMP: Sec, 52-2-704; 52-2-731,

MCA.

3. The rule currently fails to address whether a provider
may operate a business during hours of operation. The proposed
language should be added to prohibit operation of a business
during hours of care. The home’s activities should be focused on
the children. Therefore, no business should be operated from the
home during hours of care.

4. Interested persons may submit their data, views or
arguments to the proposed amendment in writing to the office of
Legal Affairs, Department of Family Services, 48 North Last Chance
Gulch, P.0. Box 8005, Helena, Montana 59604, no later than
February 24, 1995.

5. If a person who is directly affected by the proposed
amendment wishes to express data, views and arguments orally or in
writing at a public hearing, that person must make a written
request for a public hearing and submit such request, along with
any written comments, to the Office of Legal Affairs, Department
of Family Services, 48 North Last Chance Gulch, P.0O. Box 8005,
Helena, Montana 59604, no later than February 24, 1995.

6. If the Department of Family Services receives requests for
a public hearing on the proposed amendment from either 10% or 25,
whichever is less, of those persons who are directly affected by
the proposed amendment, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision, or
from an association having no less than 25 members who are

MAR Notice No. 11-78 2-1/26/95



_92_

directly affected, a hearing will be held at a later date. Notice
of the hearing will be published in the Montana Administrative
Register.

DEPARTMENT OF FAMILY SERVICES
Lo bl
Hank Hudson, Director

J, Melcher, Rule Reviewer

Certified to the Secretary of State, January 13, 1995.

2-1/26/95 MAR Notice No. 11-78
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BEFORE THE DEPARTMENT OF
FAMILY SERVICES OF THE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF PROPOSED AMENDMENT
of Rule 11.7.603 pertaining to ) OF RULE 11.7.603 PERTAINING
foster care support services, ) TO FOSTER CARE SUPPORT
diaper allowance. ) SERVICES, DIAPER ALLOWANCE

NO PUBLIC HEARING CONTEMPILATED
TO: All Interested Persons

1. Oon March 16, 1995, the Department of Family Services
proposes to amend Rule 11.7.603 pertaining to foster care support
services, diaper allowance.

2. The rule as proposed to be amended reads as follows:

11.7.603 FOSTER CARE SUPPORT SERVICES, DIAPER ALLOWANCE

(1) Any child under the age of 3 who is placed in a licensed
foster home is eligible for a diaper allowance if:

(a) the child is expected to be in foster care for more than
30 days;

(b) the department is making foster care payments for the
child: and

(c) there is a need for diapers as documented by the placing
worker.

(2) remains the same.

. -7 T

3. The department intends to prohibit foster care support
service payment for expenses of diapers for children more than
three years old. Children in foster care over 3 who need diapers
may qualify for medicaid payments for diapers. Therefore, the
dapartment should clarify that no payment for diapers from foster
care support service funds for children over three may be made.

4. Interested persons may submit their data, views or
arguments to the proposed amendment in writing to the Office of
Legal Affairs, Department of Family Services, 48 North Last Chance
Gulch, P.O. Box 8005, Helena, Montana 59604, no later than
February 24, 1995.

5. If a person who is directly affected by the proposed
amendment wishes to express data, views and arguments orally or in
writing at a public hearing, that person must make a written
request for a public hearing and submit such request, along with
any written comments, to the Office of Legal Affairs, Department
of Family Services, 48 North Last Chance Gulch, P.O. Box 8005,
Helena, Montana 59604, no later than February 24, 1995.

MAR Notice No- 11-79 2-1/26/95
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6. Tf the Department of Family Services receives requests for
a public hearing on the proposed amendment from either 10% or 25,
whichever is less, of those persons who are directly affected by
the proposed amendment, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision, or
from an assoclation having no less than 25 members who are
directly affected, a hearing will be held at a later date. Notice
of the hearing will be published in the Montana Administrative
Register.

DEPARTMENT OF FAMILY SERVICES

hk dht

Hank Hudson, Director

>7eloll—

J Melcher, Rule Reviewer

Certified to the Secretary of State, January 13, 1995.

2-1/26/95 MAR Notice No. 11-79
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BEFORE THE DEPARTMENT OF
FAMILY SERVICES OF THE
STATE OF MONTANA

NOTICE OF PROPOSED ADOPTION
OF RULE I AND THE AMENDMENT
OF RULE 11.12.101 PERTAINING
TO DEFINITIONS AND MEDICAL
NECESSITY REQUIREMENTS OF
THERAPEUTIC YOUTH GROUP
HOMES

In the matter of the adoption
of Rule I and the amendment of
Rule 11,12.101 pertaining to
definitions and medical
necessity requirements of
therapeutic youth group homes

NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons

1. On March 16, 1995, the Department of Family Services
proposes to adopt Rule I and amend Rule 11.12.101 pertaining to
definitions and medical necessity requirements of therapeutic
youth group homes.

2. The rules as proposed to be amended and adopted read as
follows:

11.12.101 . YOUTH CARE FACILITY, DEFINITIONS (1) and (2)
remain the same.

(3) Additional The fellewing definitions apply—enty—te for
youth care facilities which are licensed as therapeutic youth
group homes are found in [Rule I].+

: facitity

MAR Notice No. 11-80 2-1/26/95
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(1) "Therapeutic youth group home" is a youth care facility
licensed by and under contract with the department as a
therapeutic youth group home, in which staff who are trained to
provide services to emotionally disturbed youth in a therapeutic
environment, perform assessments, develop and implement planned
treatment interventions designed to address a youth’s therapeutic

2-1/26/95 MAR Notice No. 11-80
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needs in accordance with an individualized written treatment plan,
and provide group, individual and family therapy. Providers of
moderate, campus based and intensive therapeutic youth group home
services must directly employ or contract for services of
clinicians, program managers, child care staff, relief staff, and
administrative staff.

(2) "Basic level" means the supervision and intensity of
treatment classified under ARM 11.7.313 as supervision matrix
level IV, and treatment matrix level IT.

(3) “"Moderate level" means the supervision and intensity of
treatment required in a therapeutic youth group home to manage and
treat children who present emotional and/or behavioral
disorders as evidenced by meeting three or more of the medical
necessity criteria set forth in ARM 11.13.102. Therapeutic
interventions such as individual and group therapy are provided
several times per week. In addition to the treatment, the children
are provided with 24 hour awake staff supervision.

(4) "“campus based" means the supervision and intensity of
treatment required in a therapeutic youth group home to manage and
treat children who present severe emotional and/or behavioral
disorders as evidenced by meeting four or more of the medical
necessity criteria set forth in ARM 11.13.102. Treatment,
therapeutic interventions and supervision are tailored to the age
and diagnosis of the children served. Therapeutic interventions
are individualized and are provided several times per day. Campus
based level care is provided on a campus where treatment is
provided throughout the milieu. 1In addition to treatment, the
children are provided with 24 hour awake staff supervision.

(5) "Intensive level" means the supervision and intensity of
treatment required in a therapeutic youth group home to manage and
treat children who present severe emotional and/or behavioral
disorders as evidenced by meeting five or more of the medical

necessity criteria set forth in ARM 11.13.102. Treatment,
therapeutic interventions and supervision are tajilored to the age
and diaqnosis of the children served. Therapeutic group and

individual interventions are provided several times per day. 1In
addition, specialized behavior wmanagement techniques are
incorporated into the treatment and supervision of children
requiring intensive level services. The children are provided
with 24 hour awake supervision.

(6) "Lead clinical staff (LCS)" is an employee of, or under
contract with, the moderate, campus based or intensive 1level
therapeutic youth group home provider who is responsible for the
supervision and overall provision of treatment services to
children in the group home(s). The LCS must be a clinical
psychelogist, master level social worker (MSW), licensed
professional counselor (LPC), or have a masters degree in a human
services field with a minimum of one year of clinical éxperience.

(7) "Program manager" is an employee of the moderate, campus
based or intensive level therapeutic youth group home provider who
trains and supervises child care staff, and provides treatment
under the clinical supervision of the LCS. Program managers must
have a bachelor’s degree in a human services field, or the
experience or experience and education, equivalent to a bachelor’s

MAR Notice No. 11-80 2-1/26/95
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degree. Human services experience equivalent to a bachelor’s
degree for a non-degree program manager is six years. Each year
of post-secondary education in human services for a non-degree
program manager equals one year of experience.

(8) "Medical necessity statement" documents the moderate,
campus based or intensive level of therapeutic youth group home
services ordered by the physician, clinical psychologist, master
level social worker (MSW), or licensed professional counselor
(LPC) .

. -3 . -y - e H -

3= . _— -7

3. The department recently separated out medical necessity
requirements for therapeutic youth group homes from licensing
requirements by deleting these provisions from Chapter 12 and
inserting them in a new chapter 13. See 1994 MAR p. 3013; 1994
MAR p. 2380. The definitions for the medical necessity
requirements should also be moved and incorporated into the new
chapter. Rule I jincorporates the definitions which are proposed
to be deleted from ARM 11.12.102.

4. Interested persons may submit their data, views or
arguments to the proposed rules in writing to the Office of
Legal Affairs, Department of Family Services, 48 North Last Chance
Gulch, P.O0. Box 8005, Helena, Montana 59604, no later than
February 24, 1995.

5. If a person who is directly affected by the proposed
amendment wishes to express data, views and arguments orally or in
writing at a public¢ hearing, that person must make a written
request for a public hearing and submit such request, along with
any written comments, to the Office of Legal Affairs, Department
of Family Services, 48 North Last Chance Gulch, P,.0. Box 8005,
Helena, Montana 59604, no later than February 24, 1995,

6. If the Department of Family Services receives requests for
a public hearing on the proposed amendment from either 10% or 25,
whichever is less, of those persons who are directly affected by
the proposed amendment, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision, or
from an association having no less than 25 members who are
directly affected, a hearing will be held at a later date. Notice
of the hearing will be published in the Montana Administrative
Register.

DEPARTMENT,; OF FAMI SERVICES

K

Hahk Hudson, Director

J Melcher, Rule Reviewer

Certified to the Secretary of State, January 13, 1995.
2-1/26/95 MAR Notice No. 11-80
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF PROPOSED
rule 16.10.504 regarding licensing ) AMENDMENT
standards for drinking water ) NO PUBLIC HEARING
manufacturers, ) CONTEMPLATED

(Drinking Water)

To: All Interested Persons

1. on March 6, 1995, the department proposes to amend
ARM 16.10.504 regarding licensure standards for producers,
manufacturers, packagers, and processors of drinking water.

2. The rule, as proposed to be amended, appears as
follows (new material is underlined; material to be deleted
is interlined):

16.10.504 DRINKING WATER (1)-(5) Remain the same.

(6) In addition to the fee, the late fee, if applica-
ble, and the application form identified in (5) above, the
food manufacturing establishment must submit the following to
the department for review:

(a)-(¢) Remain the same.

(d) A copy, photocopy, or printer’s proof of each label
for each product to be marketed and for each size to be mar-
keted; and

(e} A description of the source of the water, water
treatment used, all substances added to the water, and any
other documentation required by the department to verify that
labels and terminology used on the labeling conform with
applicable law+; and

{(£) ) oduct "mine "
containing t e " e ", c es e
laboratory testipg of miperal content and total dissolved
solids (TDPS) of the product, obtained during_ the .12 months
eced] t i S e
inki wate
enc

(7) Remains the same.
AUTH: 50-31-104, 50-31-201, 50-50-103, MCA; IMP: 50-31-104,
50-31-201, 50-50-103, MCA

3. The department is proposing to amend this rule
because, after recently adopting ARM 16.10.504, it was
discovered that inadvertently omitted were requirements for
the submission of documentation that containers labeled
"mineral water" in fact contain mineral water, The
documentation is necessary to ensure that mineral water and
only mineral water is labeled as such and that the public is
not victimized by false advertising.

MAR Notice No. 16-2-488 2~1/26/95
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4. Interested persons may submit their data, views, or
arguments concerning the proposed amendments, in writing, to
Cynthia Brooks, Department of Health and Environmental Sci-
ences, PO Box 200901, Helena, MT 59620-0901, no later than
5:00 p.m. on February 24, 1995.

5. If a person who is directly affected by the pro-
posed amendment wishes to express his/her data, views, and
arguments orally or in writing at a public hearing, he/she
must make written reqguest for a hearing and submit this re-
quest along with any written comments he/she has to Cynthia
Brooks, Department of Health and Environmental Sciences, PO
Box 200901, Helena, MT 59620-0901. A written request for
hearing must be received no later than 5:00 p.m. on February
24, 1995.

6. If the agency receives requests for a public hear-
ing on the proposed amendments from either 10% or 25, which-
aever is less, of the persons who are directly affected by the
proposed action; from the administrative code committee of
the legislature; from a governmental subdivision or agency;
or from an association having not less than 25 members who
will be directly, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana Admin-
istrative Register. Ten percent of those persons directly
affected has been determined to be in excess of 25 persons,
based on the number of persons producing, packaging, manu-
facturing, processing, and drinking water.

-

ROBERT Z. ROBINSON, Director
Certified to the Secretary of State _January 13, 1995 .

Reviewed by:

HES Attorney

2-1/26/95 MAR Notice No. 16-2-488
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the proposed
adoption of 15 new rules
related to the operation of

NOTICE OF PUBLIC HEARING ON
PROPOSED ADOPTION OF NEW
RULES AND REPEAL OF EXISTING

)
)
)
)
and the underinsured employers'’)
}
)

the uninsured employers’ fund RULE
fund, and the repeal of ARM
24.29.2801
TO ALL INTERESTED PERSONS;:
1. On February 17, 1995, at 10:00 a.m., a public hearing

will be held in the first floor conference room at the Walt
Sullivan Building (Dept. of Labor Building), 1327 Lockey Street,
Helena, Montana, to consider the adoption of 15 new rules
related to the operation of the uninsured employers’ fund and
the wunderinsured employers’ fund, and the repeal of ARM
24.29.2801.

The Department of Labor and Industry will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing. If you request an accommo-
dation, contact the Department by not later than 5:00 p.m.,
February 13, 1995, to advise us of the nature of the

accommodation that you need. Please contact the Employment
Relations Division, Attn: Ma. Linda Wilson, P.O. Box 8011,
Helena, MT 59604-8011; telephone (406) 444-6531; TDD

(406) 444-5549; fax (406) 444-4140. Persons with disabilities
who need an alternative acceasible format of this document in
order to participate in this rule-making process should contact
Ms. Wilson.

2. The Department of Labor and Industry proposes to adopt
new rules as follows:
RULE I DEFINITIONS For the purpose of this subchapter,

the following definitions apply, unless the context of the rule
clearly indicates otherwise:

(1) *Cash balance" means all money held by the UEF that is
not part of the administrative costs balance, the investment
fund balance, or an earmarked fund.

(2) "Claimant* means an employee of an uninsured employer
who claims to have suffered an industrial injury or occupatiocnal
disease, or the beneficiary of that employee.

(3) ‘“Department" means the department of labor and
industry.

(4) "Earmarked fund" means money that has been collected
by the UEF from an uninsured employer to pay for future
liability for a particular claimant, and is to be paid only to
or on behalf of that claimant.

(5) “Investment fund balance" means the money, other than
earmarked funde, in the UEF account(s) invested by the board of

MAR Notice No. 24-29-62 2-1/26/95
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investments.
(6) “UIEF" means the underinsured employers’ fund created
in 39-71-534, MCA.

(7) P"UEF" means the uninsured employers' fund created in
39-71-502, MCA,
AUTH: 39-71-203 MCA IMP: 39-71-503, -504 and 39-71-532 MCA

RULE II MONTHLY CALCULATIONS OF FUND BALANCES AND PAYMENTS
—UEF (1) The UEF calculates fund balances on a monthly basis.

(2) The UEF allocates itas annual budget expenses on a
monthly basis, and projects its annual budgeted costs in 12
equal portions.

(3) The UEF pays benefits on a monthly basis.
AUTH: 39-71-203 MCA IMP: 39-71-503 MCA

IS v
—UEF (1) The administrative costs balance is
calculated on a revolving 12 month balance of projected budgeted
costs for the UEF. The administrative costs balance will
therefore always be a positive number, representing the
projected budget needed to operate and administer the UEF for
the next 12 months.
AUTH: 39-71-203 MCA IMP: 39-71-503 MCA

RULE IV DETERMINING WHETHER THERE IS A POSITIVE FUND
BALANCE ==UEF (1) There is a positive fund balance for the UEF only

to the extent that the cash balance, plus any investment fund
balance, less any earmarked funds, exceeds the administrative
costs balance. When the cash balance, plus any investment fund
balance, less any earmarked funds, is less than or equal to the
administrative costs balance, the UEF does not have any funds
(except for earmarked funds) with which to pay benefits.

AUTH: 39-71-203 MCA IMP: 39-71-503 MCA

RULE V_ MONTHLY CALCULATIONS OF FUND BALANCES AND TRANSFERS
==UIEF (1) The UIEF calculates fund balances on a monthly basis.

(2) The UIEF allocates its annual budget expenses on a
monthly basis, and projects its annual budgeted costs in 12
equal portions.

(3)  The UIEF transfers money to the UEF on a monthly
basis.
AUTH: 39-71-203 MCA IMP: 39-71-532 MCA

v VE CO

—! (1) The UIEF’s administrative costs balance is
calculated on a revolving 12 month balance of projected budgeted
cogts for the UIEF. The UIEF administrative costs balance will
therefore always be a positive number, representing the
projected budget needed to operate and administer the UIEF for
the next 12 months.
AUTH: 39-71-203 MCA IMP: 39-71-532 MCA

RULE_VII DE! BM G _WHETHER T, E IS A POSITIVE FUND
BALANCE--UIEF (1) There is a positive fund balance for the UIEF only

2-1/26/95 MAR Notice No. 24-29-62
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to the extent that the UIEF cash balance, plus any UIEF
investment fund balance, exceeds the UIEF administrative costs
balance. When that cash balance, plus any investment fund
balance, is less than or equal to the UIEF administrative costs
balance, the UIEF does not have any money to transfer to the
UEF.

AUTH: 39-71-203 MCA IMP: 39-71-532 MCA

RULE VIII NO BENEFITS PAID FROM THE UIEF TO CLAIMANTS

(1) Although a portion of 39-71-532, MCA, refers to
*benefits paid or to be paid" by the UIEF to a claimant employed
by an underinsured employer, there is no provision contained in
the Workers’ Compensation Act entitling a claimant to additional
benefits from the UIEF because the employer was underinsured.
Workers’ compensation insurance covers the business operations
of an employer. Workers' compensation insurance is generally
not written naming individual workers as covered, and excluding
non-named workers from coverage. Thus, an underinsured employer
has workers’ compensation insurance coverage for the employer'’'s
employees. As such, a claim made by an injured employee of an
underinsured employer is covered by the employer’s insurer. The
claimant is entitled to benefits based upon the wages earned by
the claimant, and benefit entitlement from the insurer is not
limited because of any wrongful acts of the employer. Because
the claimant’s employer carries workers’ compensation insurance,
the claimant is not entitled to any benefits from the uninsured
employers’ fund (UEF).
AUTH: 39-71-203 MCA IMP: 39-71-532 MCA

RULE IX COLLECTION OF PENALTIES AND OTHER PAYMENTS . FROM
UNINSURED EMPLOYERS (1) The department collects penalties from
uninsured employers in the manner specified by 39-71-504, MCA.

The department will assess a penalty on every uninsured employer
of which it becomes aware, unless the department determines that
the uninsured period is de minimis.

(2) The amount of the penalty is $200.00, or twice the
amount of the premium that the uninsured employer should have
paid on the past 3-year payroll while the employer was
uninsured, whichever is greater.

(3) To the extent that the state compensation insurance
fund (plan No. 3) has a multiple pricing of premium structure in
effect during any period in which the employer waa uninsured,
the penalty will be calculated using the rate that would have
been charged by the state fund during that period. If there is
evidence that a premium modifier would have been applied by plan
No. 3, the penalty will be calculated according to a premium
rate that includes the modifiers.

(4) Amounts collected from an employer to reimburse the
UEF for benefits paid to a claimant must be deposited with the
UEF. Any amount collected from an employer for future liability
on a particular claim becomes an earmarked fund when there is an
assignment agreement between the claimant and the UEF.

AUTH: 39-71-203 MCA IMP: 39-71-504 MCA
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RULE X COLLECTION OF PENALTIES AND OTHER PAYMENTS FROM
UNDERINSURED EMPLOYERS (1) The department collects penalties
from underinsured employers in the wanner specified by 39-71-
532, MCA. The department will assess a penalty on every
underinsured employer of which it becomes aware. Because an
underinsured employer is defined by 39-71-531, MCA, as an
employer that knowingly misrepresents the duties of a worker in
order to lower the premium rate, no penalty will be imposed on
an employer that makes inadvertent misrepresentations.

AUTH: 3%-71-203 MCA IMP: 39-71-532 MCA

PLOYERS

(1) The minimum amount of penalty for underinsured
employers is $200.00 for each employee not properly classified.

(2) Subject to the minimum amount of penalty, the amount
of penalty ranges from 100% of the amount of the proper premium
to 200% of the proper premium, for each employee not properly
classified. In deciding what is the amount of the penalty, the
department will consider the following factors:

{a) the clarity of the relevant classification codes,
whereby clearer classification distinctions favor a higher
penalty and less clear classification distinctions favor a lower
penalty, and

(b) the gravity of the violation, judged on:

(i) whether the employer has a history of non-compliance
with the Workers’ Compensation Act, which indicates that a
higher penalty should be imposed;

(ii) any mitigating circumstances, which indicate that a
lower penalty should be imposed; and

(iii) any other information that goes to the gravity of the
violation.

(3) The department does not consider any of the following
factors as proper grounds for minimizing the percentage of
penalty imposed: :

(a) claimed economic hardship on the employer;

(b) claims that the employer's competitors also misreport
duties, if the classifications are reasonably clear;

{(c) the fact that the employer has already paid the
insurer the underpaid premium, unleas the employer voluntarily
brought the underpayment to the attention of the insurer or the
UIEF; or

(d) the fact that no claims were filed arising from the
period of misreporting.

(4) For the purpose of calculating the penalty, the
"proper premium" referred to in (2) ie the premium that would
have been charged had the employee been reported in the correct
classification. To the extent that the employer’s insurer has
a multiple pricing of premium structure in effect during any
period in which the employer was underinsured, the penalty will
be calculated using the rate that should have been in effect.
If there is evidence that a premium modifier would have been
applied, the penalty will be calculated according to a premium
rate that includes the modifiers.

(5) The department may, in its discretion, assess a
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different percentage penalty for each employee misclassified, if
the circumstances justify different percentages based upon the
factors contained in (2), above.

AUTH: 39-71-203 MCA IMP: 39-71-532 MCA

RULE XII _CLAIMS FOR BENEPITS (1) Prior to July 1, 1987,
39-71-503, MCA required the UEF to keep "proper reserves and
surpluses." During the period January 13, 1981, to June 30,
1987, the UEF was insolvent. Based on the legal principle in
workers’ compensation that the statutes in effect at the time of
an injury determine a claimant’s entitlement to benefits, the
UEF did not accept liability for any injuries that occurred
during the period of insolvency.

(2) Effective July 1, 1987, 39-71-503, MCA was amended to
remove the requirement that the UEF keep proper reserves and
surpluses. Any claimant incurring an industrial injury or
occupational disease in the course of employment with an
uninsured employer on or after July 1, 1987, is eligible to
apply for benefits by completing forms provided by the
department. Upon receipt by the UEF of properly executed forms
from a claimant, the department will initiate an investigation
to determine whether the claimant meets eligibility requirements
for benefits from the UEF. If the claimant is found to be
eligible, the department will send a written notice to the
employer advising of the employers’ responsibilities under the
law.

AUTH: 39-71-203 MCA IMP: 39-71-503 MCA

RULE C (1) Although the
purpose of the UEF is to pay claims as though the claimant’s
employer was properly insured, because the UEF does not have a
stable source of funding, it is not always financially possible
to pay every claim in full. Accordingly, the department has
been granted the authority to make such payments as it deems
appropriate, depending on available funds.

(2) Subject to [RULE XV], the UEF will pay compensation
benefits for losses incurred prior to the time the claimant
applied for benefits in a lump sum, during the month in which
the UEF accepts liability for the claim. The lump sum payment
for accrued compensation benefits will be paid from the positive
fund balance, and treated as part of the month’'s claim for
current benefits. If as a result of the inclusion of the
accrued compensation benefits there is a proportionate reduction
in benefits, there is no entitlement to retroactive
reimbursement .

(3) The UEF will pay medical expenses incurred prior to
the time the claimant applied for benefits in a lump sum, during
the month in which the UEF accepts liability for the claim. The
lump sum payment for accrued medical expenses will be paid from
the positive fund balance, and treated as part of the month's
claim for current benefits. If as a result of the inclusion of
the accrued medical expenses there is a proportionate reduction
in medical benefits, there is no entitlement to retroactive
reimbursement.
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(4) The UEF pays current benefits in the manner described
in [RULE XIV].
AUTH: 39-71-203 MCA IMP: 39-71-503, -504 and 39-71-510 MCA

T F R EN. (1) In
keeping with the provision contained in 39-71-503, MCA, that
disability benefits are to be paid before medical benefits, the
department will pay compensation benefits before paying any
other benefits.

(2) In the event that the amount of compensation claims
for a month exceed the positive fund balance, compensation
benefits will be paid on a proportionate basis to the point
where there is no longer a positive fund balance. As provided
by 39-71-510, MCA, any such reduction does not entitle a
claimant to retroactive reimbursements of compensation benefits
in the future.

(3) If, after paying all compensation benefits for the
month, a positive fund balance still exists, other benefits,
such as payments to medical or rehabilitation providera, will be
paid. In the event that the amount of other benefit claims for
a month exceed the positive fund balance, those benefits will be
paid on a proportionate basis to the point where there is no
longer a positive fund balance. As provided by 39-71-510, MCA,
any such reduction does not entitle a claimant {(or the provider
to whom such benefits are paid) to retroactive reimbursements of
benefits in the future.

(4) Earmarked funds may be used to pay that claimant’'s
benefits at full value, regardless of whether there is a
positive fund balance for the month.

AUTH: 39-71-203 MCA IMP: 39-71-503, -504 and 39-71-510 MCA

I TED

(1} This rule is intended to balance the rights of a
claimant to back-due benefits where the claim was disputed with
the rights of other claimants whose c¢laims have been accepted.
In order to pay benefits to claimants who prevail in disputed
compensability cases without establishing reserves for the
payment of disputed and litigated claimas, and without unduly
prejudicing the rights of other claimants, the UEF will pay
back-due benefits awaxrded as the result of litigation according
to this rule. The UEF may also settle disputed liability issues
by making payments in the manner provided by this rule, or by
means of a non-acceptance of liability settlement,

(2) Where the UEF is subject to a final order from a court
of competent jurisdiction requiring it to pay benefits, the UEF
will pay back-due compensation benefits on a month-at-a-time
basig, in addition to any current compensation benefits due the
claimant. The back-due compensation payments will be made in
the order of the oldest payments first, until the arrearages are
eliminated. Thus, the first payment t¢ claimant will be the
amount owed for the current month, plus the amount that would
have been paid for the first month of the claim. If a
compensation payment would have bheen subject to a proportionate
reduction during the menth it would have been due (had liability
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been accepted), then it will be paid at the reduced rate
applicable to the period during which it would have been paid
had 1liability not been disputed. The monthly back-due

compengation amount will be added to the current month’s
compensation claims and paid from the positive fund balance.
The monthly back-due compensation amount is not subject to any
proportionate reduction that might be applied to the current
month’s compensation benefits.

(3) Where the UEF is subject to a final order from a court
of competent jurisdiction requiring it to pay benefits, the UEF
will pay other back-due benefits (such as medical benefits) on
a month-at-a-time basia, in addition to any current "other
benefits" due the claimant. Because of the requirement that
compensation benefits be paid before other benefits are paid,
there may be times when back-due "other payments* are not paid
during a given month. The back-due other payments will be made
in the order of the oldest payments first, until the arrearages
are eliminated. If an "other benefit" payment would have been
subject to a proportionate reduction during the month it would
have been due (had liability been accepted), then it will be
paid at the reduced rate applicable to the period during which
it would have been paid had liability not been disputed. The
monthly back-due "other" amount will be added to the current
month’s "other benefits" claims and paid from the positive fund
balance. The monthly back-due "other benefits" amount is not
subject to any proportionate reduction that might be applied to
the current month‘s payments.

(4) In order to calculate the proportionate reduction that
a payment would have been subject to, had liability not been
disputed, the UEF will re-compute the total claims made during
the month the benefit should have been paid by adding the claims
due during that month and the amount that would have been paid,
had 1liability not been disputed. The UEF will not seek
reimbursement for benefits already paid, if the recalculation
shows that there should have been a proportionate reduction in
benefits.

(5) Where the UEF is subject to a final order from a court
of competent jurisdiction requiring it to pay a penalty for
unreasonable conduct in handling a claim, the UEF will pay the
penalty as a current benefit.

(6) The UEF may, in its sound discretion, resolve disputes
concerning payment of benefits by agreeing to pay back-due
benefits in a manner consigtent with this rule. Such
resolutions may involve c¢laims where initial compensability has
been accepted or where initial compensability has been denied.

(7) The UEF may, in its sound discretion, resolve disputes
concerning disputed initial 1liability by agreeing to make a
payment in compromise settlement of the claim. In such
instance, the entire amount of the payment must be treated as
part of that month's current ¢laim for compensation benefits,
and is subject to a proportionate reduction if the positive fund
balance is insufficient to pay compensation benefits in full.

(8) The UEF pays current benefits in the manner described
in [RULE XIV].
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AUTH: 39-71-203 MCA IMP: 39-71-503, -504 and 39-71-510 MCA

REASON: These rules are reasonably necessary to establish
criteria for imposing discretionary penalties due the Uninsured
Employers’ Fund (UEF) and Underinsured Employers’ Fund (UIEF),
to egtablish a process for the administration of the UIEF and
the transfer of funds from the UIEF to the UEF, and to explain
how benefits are paid by the UEF. Chapter 467, Laws of 1993,
created the UIEF, which is operated and administered in
conjunction with the UEF. Additional UEF staff were authorized
by the 1993 Legislature to improve the enforcement and
collection practices. These rules also are reasonably necessary
to more fully explain the operations of the UEF and to establish
practices that are designed to ensure the financial viability of
the UEF. The proposed rules clarify the procedures used by the
UEF in paying benefits during periods when claims exceed
available funds, or when there are back-due benefits owed to a
claimant.

3. The Department of Labor and Industry proposes to
repeal ARM 24.29.2801 in its entirety. ARM 24.29.2801 is found
at pages 24-2293 and 24-2294 of the Administrative Rules of
Montana. Authority to repeal the rule is section 39-71-203,
MCA. There is reasonable necessity for the proposed repeal
because the proposed new rules more completely address the
subject matter of 24.29,2801.

4. Interested fersons may present their data, views, or
arguments, either orally or in writing, at the hearing. Written
data, views or arguments may also be submitted to:

Dennis Zeiler, Bureau Chief

Workers’ Compensation Regulationa Bureau

Employment Relations Division

Department of Labor and Industry

P.O. Box 8011

Helena, Montana 59604-8011
and must be received by no later than 5:00 p.m., February 24,
1995,

5. The Department proposes to make these new rules and
repeal effective April 1, 1995. The Department reserves the
right to adopt onl¥ portions of these proposed rules, or to
adopt some or all of the rules at a later date.

) 6. The Hearing Bureau of the Legal/Centralized Services
Division of the Department has been designated to preside over
and conduct the hearing.

Laurie Fkanger, Commissioner
DEPARTMENT OF LABOR & INDUSTRY

D&Flé é.- ﬁ{mz By: a%‘h.é A%m—_r'
David A. Scott David A. Scott, Chief Counsge

Rule Reviewer PEPARTMENT OF LABOR & INDUSTRY

Certified to the Secretary of State: January 13, 1995.
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BEFORE THE BOARD OF THE
STATE COMPENSATION INSURANCE FUND
OF THE STATE OF MONTANA

CORRECTED NOTICE
OF AMENDMENT OF
ARM 2.55.322

In the matter of the adoption )
of new rule I (2.55.407) per- )
taining to Optional Deductible )
Plans and new rule II (2.55.408) )
pertaining to Retrospective Rating )
Plans, and the amendment of rules )
2.55.322, 2.55.324, and 2.55.325 )
pertaining to premium rates. )

TO: All Interested Persons:

1. On October 13, 1994, the Board published a notice of
public hearing at page 2690 of the 1994 Montana Administrative
Register, Issue No. 19, of the proposed amendment and adoption
of the above-captioned rules; and on December 8, 1994, the Board
published notice of adoption and amendments of the same, at page
3084 of the 1994 Montana Administrative Register, Issue No. 23.

2. Both notices inadvertently omitted paragraph (2) of
ARM 2.55.322. The corrected rule amendment reads as follows:

[ (1) Same
as proposed and adopted.
(2) remains the same.
AUTH: Sec. 39-71-2315 and 39-71-2316 MCA;
IMP: Sec. 39-71-2311, . MCA
pal Smili®” Chief Legal Counsel Rifk Hill
Rule Reviewer Chairman of the Board

Counsel

Certified to the Secretary of State January 13, 1995.
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

NOTICE OF ADOPTION
OF NEW RULES

In the matter of the adoption of )
rules I-¥ V] regarding procedures &)
criteria for the certification of )
air and water pollution equipment )
as eligible for special proparty )
tax treatment. )

(Air & Water Quality)

To: All Interested Persons

1. On September B, 1994, the department published notice
of the above proposed new rules at paga 2482 of the Montana
Administrative Register, Issue No. 17.

2. The rules were adopted as proposed, with the
following changes (new material is underlined; material to be
deleted is interlined):

16.9.10 FINITIONS For the purpoge of this
subchapter, the following definitions apply, in addition to the
definitions contained in 15-6-135, MCA:

(1)-(3) Same as proposed.

(4) "Substantial compliance" means either full compliance
with all applicable rules, laws, orders, or permit conditions,
or noncompliance with such requirements, provided that inci-
dents of noncompliance are isolated

continuous acts or patterns of pnongompliance. and do not result
in the jnitiation £iling by DHES of an administrative or
)udlcial enforcement action. For purposes of this definition,
1ssuance by DHES of a citation or a notice of violation,

ceom i or—a

e&tat*en does not constitute the jinjtiation #£iting of an
administrative—er—judietal enforcement action.

[¢]
OR WATER POLLUTION EQUIPMENT (1) Same as proposed.

(2) The applicant shall submit an original signed appli-
cation to DHES with copies to DOR and the county commissioners
of the county in which the property is located. Applications
must contain the following information:

(a)~(c) Same as proposed.

(d) identification of existing or pending air or water
quality permits for the equipment, and a description of the
applicant’s compliance status in regard to appiieable rules,
laws, orders, and permit conditions gapplicable to the
equipment;

(e} certification that the applicant is in substantial
compliance with all applieable rules, laws, orders, and permit
conditions applicable to the equipment; and

(f) Same as proposed.

(3) Within 45 days of receipt of an application, DHES
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shall determine whether additional information is required to
made a certification decisjon. If DHES determines that addi-
tional information is required, DHES shall notify the applicant
in writing and specify the date by which any additional infor-
mation must be submitted. IFf the information is not submitted
as required, the application must be considered withdrawn un-
less the applicant requests in writing, and DHES approves, an
extension of time for submission of the additional information.
DHES may make additional information requests within 45 days
after receipt of any required additional information, following
the same procedure as the original information request. DHES
shall notify DOR and the appropriate county commissioners of
any information requests.

{(4) QHE§ shall isgue w;;t;en notice to the applic gn; of

on t a certification
is_complete, DHES shall make a final decision whether to
certify within 120 days after the date it jgssues the potice the
application is complete,reeeives—a—complete ——ecertificatien
tien~ DHES shall provide written notice of its final
determination to the applicant, DOR, and the appropriate county
commissioners.

{5) Monetary valuations or costs used by DHES in the
certification process are for purposes of identifying
gualifying portions of the equipment, and are not binding on
DOR or a county as to market value for tax purposes—aetual
taxable—vatuatien.

u 6.,9,103 G CRITERIA (1) Same as
proposed.
(2) As provided in 15-2-135(2) (a), MCA, operational tech-

nigues that reduce pollutants but do not require the
installation or modification of specific facilities, machinery,
devices, or equipment are not eligible for certification under
this subchapter,
(3) Same as proposed.
(4) For certification to be granted, an applicant must be
1n substantlal compliance, on the date of application, with all
rules, laws, orders, and permit conditions

Qppljggplg to the eguipment that is the subject of the

applicatjon. Certification ghall remain in effect only for as

lona_as substantjal compliance continues, Any—faiture—te

remain—in—substantial eempliance =) i

alt—ef—the—apptieantio—air—and water—pollutien—equipmentr

Procedures for compliance inspection and—veidanee—ef
i are as provided in [RULE V],

(5) Examples of equipment or facilities that may, to the
extent used for pollution ¢ontrol purposes, qualify for certif-
ication include, but are not limited to, the following are:

(a)-(k) Same as proposed.

(6) (a)-(d) Same as proposed.

(e) fuel changes except to the extent they are used for
aehieve pollution control and require the installation or modi-
fication of specific facilities, machinery, devices, or equip-
ment; and
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(f) energy conservation measures, except to the extent
they are used for aehieve pollution control and require the
installation or modification of specific facilities, machinery,
devices, or equipment.

v 0 P N (1) Ssame

as proposed.
(2) The applicant shall provide DHES with all information
necessary to conduct an apportionment under this rule. DHES
shall conduct the apportionment based upon the specific facts

and circumstances of each case. Methods for apportionment
include, but are not limited to, the following:
(a) determination asmesement of the difference in value

between equipment with integrated pollution controls and
similar equipment without pollution controls. An example is a
fluidized bed boiler with limestone injection for air emission
control. The value of the fluidized bed boiler would be
compared with the value of a similarly-sized conventional
boiler, and the difference would be certified as the air
pollution equipment value;

(b} determination aseessment of the difference in value
between a facility designed for multiple purposes and a
facility designed for pollution control only. The difference
would be denied certification;

(c)-(d) Same as proposed.

RULE V.  {16.9.105) COMPLIANCE (1) Same as proposed.

] ¢ o) i A £ £ 1
the—failure persiata, DHES shall provide written notice of its
determination of a failure of substantial compliance to the

applicant, the DORL and the approprlate county commissioners.

ve anti
t _mus ov de S wit tte
conduc; an inspectj an eport its
to e a icant DO fe)
commissjoners within a ;easongplg time thereafter.

(3) jLML_L:_;Liggg_um compliance
en—pellution—oontrol —eguipmrent—for—which

determinat1ons
tion—has—already—been—reoeived mustbe submitted to
DOR by—BHES no later than February Mareh 1 of the year

following the year ef-inspeetien for which tax adjustments are
sought.
RULE VI (16.9.]106) JNFORMAL CONFERENCE (]) DHES shall

provide an applicant with an o uni o n
conference for reconsideration of a departmept determination
regarding certification or noncompliance, e a icant
request an informal conference in writing within 10 days after
receiving a notice of certification or noncompliance,

AUTH: 15-6-135, MCA; IMP: 15-6-135, MCA
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3. The department has thoroughiy considered all comments
received. The comments and the department’s responses are as
follows:

COMMENT: A commenter suggested that the rules’ interpretation
of "substantial compliance" should conform more closely to the
statutory language. The commenter also suggested that the
department has no authority to "void" certification, as stated
in Rule III(4) and Rule V(2), but only to report substantial
noncompliance to the department of revenue (DOR).

RESPONSE: The department has modified the definition of
"substantial compliance” to more closely conform to the
language of the tax certification statute, 15-6-135, MCA. The
statute and the revised rules exclude incidents of
noncompliance that are isolated or casual and do not involve
continuous acts or patterns of noncompliance. The department
also modified the definition to clarify that issuance of a
citation or a notice of violation accompanied by a compliance
or penalty order would constitute "initiation" by DHES of an
enforcement action. The department has deleted references to
“voiding" certification, although it is ¢lear under the statute
that the department’s noncompliance report to DOR has the legal
effect of voiding certification.

COMMENT: A commenter stated that, without a definition of
"complete application", it was difficult to track the 120-day
period, specified in Rule II(4), for acting on a complete
application. The commenter also expressed concern that the
application process could continue indefinitely, under the
proposed provisions for requests for additional information.

RESPONSE: The department has modified the rules to regquire the
department to issue written notice to the applicant when an
application is complete. The 120-day period will start on the
date of the completeness notice. The department recognizes
that the application process could be extended through
additional information exchanges., The proposed rules mitigate
this to some extent by requiring the department to decide,
within 45 days of a submittal, whether more information is
required. However, an absolute limit on information requests
would result in the unnecessary denial of applications for
inadequate information.

COMMENT: A commenter suggested that the term "taxable
valuation" in Rule II(4) should be changed to "market value".
Another commenter suggested that, in Rule IV(2){(a) and (b), the
term "assessment" should be changed to "determination".

RESPONSE: The department agrees that the terms "market value
for tax purposes" in Rule II(4), and "determination" in Rule
IvV(2)(a) and (b), are more appropriate. The department has
modified the rules accordingly.
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COMMENT: Several commenters stated that the scope of
decertification for lack of substantial compliance under the
proposed rules was too broad, and could be interpreted as
requiring decertification of all of an applicant’s air and
water pollution equipment, at all of applicant’s facilities,
when a single piece of equipment at one facility is not in
substantial compliance with applicable requirements.

RESPONSE: While the statute is not clear on this point, the
department believes that the better interpretation is to link
certification of particular equipment to substantial compliance
with requirements applicable to that equipment. In other
words, a failure of substantial compliance would result in
decertification only of that particular equipment associated
with the noncompliance. The department has modified the rules
accordingly.

COMMENT: A commenter suggested that the department perform
inspections after issuing a noncompliance determination, to
verify whether substantial compliance is restored.

RESPONSE: The department has modified the rules to provide for
such inspections, to be performed within a reasonable time
after an applicant submits a written notice of restoration of
compliance,

COMMENT: Several commenters requested that the department
provide applicants with an opportunity for an informal
conference regarding certification or compliance
determinations.

RESPONSE: The department has added RULE VI accordingly.

COMMENT: The department of revenue (DOR) requested that the
deadline for notices to DOR be February 1st, rather than March
1st.

RESPONSE: The department has modified the rules accordingly.

COMMENT: A county health agency requested that the rules
recognize the role of county health agencies or districts in
pollution control matters.

RESPONSE: By providing notice of Kkey developments to
appropriate county commissioners, the department has created a
mechanism for invelving county health agencies and districts in
proceedings under these rules and therefore has made no further
change in the rules to address the comment,

COMMENT: Several commenters requested that the illustrative
examples, in Rule III(5), of equipment that may qualify for
certification be expanded to include equipment required by law
for pollution control. In support of this argument, two
commenters used the example of a fluidized bed boiler, which

2-1/26/95 Montana Administrative Register



-115-

DHES has recognized as meeting Best Available Control
Technology (BACT) air gquality requirements.

RESPONSE: The department disagrees with the proposed changes,
because they could lead to results contrary to the intent of
the tax certification statute. The Statement of Intent for HB
436 directs the department to apportion the value of
multipurpose equipment into that used for production and other
purposes and that used for pollution control. BACT equipment,
such as the fluidized bed boiler, may have both production and
pollution control components. To certify the entire fluidized
bed beiler, simply because it is required as BACT, would
viclate the tax statute’s directive to apportion multipurpose
equipment. When specific pollution control equipment is
required by law, the department will certify the equipment to
the extent that it is used for pollution control purposes.

GCOMMENT: One commenter questioned the wvalidity of the
apportionment methods described in Rule IV(2) (a) and (b), which
compare hypothetical equipment values to actual equipment
values to identify a certifiable increment. The commenter
expressed concern that the use of hypotheticals is contrary to
the statute and would result in unverifiable determinations.
Another commenter suggested that the rules require that a cost
method be used in all apportionments.

RESPONSE: The department believes that the apportionment
methods described are a reasonable method to implement the
statutory directive to apportion multipurpose equipment.
Values developed for hypothetical equipment will be supported
by verifiable cost information. While cost methods will often
be used to apportion multipurpose equipment, the rules also
must allow for any other method that achieves a fair and
reasonable apportionment.

COMMENT: A commenter suggested an alternative apportionment
method that would certify a portion of “common property", such
as a plant administration building, using the percentage
derived by dividing the value of plant pollution control
equipment by the value of all plant equipment.

: The department interprets the statute as allowing
certification only for equipment or facilities that are
actually designed, constructed, and used for pollution control.
In the department’s view, a plant administration building is
not designed, constructed, or used for pollution control.

COMMENT: A commenter questioned whether, under the language of
the proposed rules, certification is possible for any portion
of equipment that is also used for production.

RESPONSE: The department believes that the rules as proposed
clearly allow for apportionment of multipurpose equipment, and
for certification of any equipment to the extent that it is
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used for pollution control.

COMMENT: One commenter stated that certifying only the
pollution control portions of equipment or facilitles limits
the tax incentive to install pollution control eguipment.
Better tax incentives would result if the total tax were less
for pollution control eguipment than for equipment without such
controls.

SPONSE: The department acknowledges the commenter’s point,
but believes that the matter would require statutory change.

COMMENT: A commenter suggested that water monitoring wells and
air monitoring equipment are not treated consistently under the
proposed rules.

RESPONSE: The department believes that air and water monitoring
equipment are treated consistently under the rules. 1In Rules
I1I(5) (k) and III(6)(a), both monitoring wells and continuous
air emission monitors are recognized as certifiable to the
extent that they are part of a pollution control system.

COMMENT: A commenter suggested that continuous air emission
monitors (CEMs) should not have to be part of an emission
control system to be certified. The commenter states that,

regardless of whether a CEM is part of a system or operates
independently, if the CEM is used to adjust operations to stay
in compliance, it should be certified.

RESPONSE: The proposed rules allow for certification of CEMs if
they function to adjust operations to stay in compliance. Such
use of CEMs to regulate emissions would, in the department’s
view, make the CEM part of an "emission control system".

COMM ¢ A commenter indicated that some information submitted
with applications may be proprietary, and requested language in
the rules to ensure that proprietary information would remain
contidential.

RESPONSE: The department’s ability to restrict public access to
records is limited by the Montana Constitution and by statute.
Changes in the rules would not affect these underlying legal
limitations. The law does recognize some protection for trade
secrets., For example, 75-2-105%, MCA, allows for the creation
of trade secret confidentiality through a judicial declaratory
judgment action. The department recommends that applicants
avoid submitting proprietary information whenever possible.
Where proprietary information is essential to an application,
the applicant and the department should consult to determine
what protection may be available under existing law.

COMMENT: A commenter requested that the rules provide that
applicants not be required to submit any information previously
submitted to the department.
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RESPONSE: The proposed rules do not require applicants to
resubmit information previously submitted in the context of a
tax certification application. Applicants do have the
responsibility to forward to certification reviewers any
material previously submitted to the department in another
context, e.g., in a permit application.

4, The department has made other wminor changes and
clarifications to the rules for purposes of internal
consistency and conformity with 15-6-135% and 2-4~30%, MCA.

Certified to the Secretary of State January 13, 1995 _.

Reviewed by:

leanor A./Parker, DHES Attorney
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BEFORE THE PETROLEUM TANK RELEASE COMPENSATION BOARD
OF THE STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF
rule 16.47.342 pertaining to the ) AMENDMENT OF RULE
review of corrective action plans )

To: All Interested Persons

1. Oon October 27, 1994, the Petroleum Tank Release
Compensation Board of the State of Montana published notice of
the proposed amendment of the above-captioned rule at page 2786
of the Montana Administrative Register, Issue No. 20.

2. The board has amended the rule as proposed.
3. No comments were received.
MONTANA PETROLEUM TANK RELEASE

COMPENSATION BOARD
Gary Tsachache, Chairman

7

Executilv

n Riley,

Certified to the Secreta of State

Reviewed by:
)

HES Attorney
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BEFORE THE DEPARTMENT OF JUSTICE
DIVISION OF FORENSIC SCIENCE
OF THE STATE OF MONTANA

In the matter of the amendment )
of rules 23.4.201, 23.4.212, )
23.4.217, and 23.4.221, rules ) NOTICE OF AMENDMENT
pertaining to asampling bodily )
substances for drug and )

)

alcohel analyais.

TO: All Interested Persons

1. On October 27, 1994, the Department of Justice
published notice of the proposed amendment to rules 23.4.201,
23.4.212, 23.4.217, and 23.4.221 concerning the sampling of
bodily substances for drug and alcohol analysis at page 2788 of
the 1994 Montana Administrative Register, issue number 20.

2. The agency has amended Rules 23.4.201, 23.4.212,
23.4.217, and 23.4.221 as proposed.

3. No comments or testimony were received.

DEPARTMENT OF JUSTICE

EP{{ P. MAZUREK
ttoyney General

Rule Reviewer

Certified to the Secretary of State / [cy/%i’
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF DECISION NOT TO
amendment of rules related to ) AMEND 24.30.1703,

fees for construction blaster ) CONSTRUCTION BLASTER
licenses } LICENSE REQUIREMENTS

TO ALL INTERESTED PERSONS:

1. On September 8, 1994, the Department published notice
at pages 2491 to 2492 of the Montana Administrative Register,
Igsue No. 17, to consider the amendment of ARM 24.30.1703,
related to fees for construction blaster licenses.

2. On October 7, 1994, a public hearing was held in the
first floor conference room at the Walt Sullivan Building (Dept.
of Labor Building), 1327 Lockey Street, Helena, Montana, to
consider the proposed amendments.

3. In light of the comments made at the hearing and in
writing, and in consideration of proposed legislation concerning
regulation of construction blasters that is pending before the
1995 Legislature, the Department of Labor and Industry has
decided not to adopt the proposed amendments to ARM 24.,30.1703
at this time. 1In the event the Department decides to propose
amendments to the rule at some time in the future, notice will
be given pursuant to the provisions of the Montana
Administrative Procedure Act.

Laurie Ekanger, Commissioner
DEPARTMENT OF LABOR & INDUSTRY

Dol A deall  wy. Do OA. Jutt-

David A. Scott David A. Scott, Chief Counsel
Rule Reviewer DEPARTMENT OF LABOR & INDUSTRY

Certified to the Secretary of State: January 13, 1995.
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BEFORE THE BOARD OF NURSING
DEPARTMENT OF COMMERCE
STATE OF MONTANA

NOTICE OF PETITION FOR
DECLARATORY RULING

In the matter of the petition )
for declaratory ruling on the )
performance of clinical labora-)
tory testing by licensed )
practical nurses )

1. On February 23, 1995, at 9:00 a.m., in the conference room
of the Professional and Occupational Licensing Bureau, 111
North Jackson, Arcade Building, Lower Level, Helena, Montana,
the Board of Nursing will consider a petition for declaratory
ruling on the authority of licensed practical nurses to
perform clinical laboratory testing.

2. This petition is filed on behalf of the licensed
practical nurses at the Doctor's Walk In Clinic, 1005 24th
Street Weat, Billings, Montana 59102, by Pam Husky, LPN, and
Sandy Gable, LPN.

3. The Petitioners allege that licensed practical nurses
are frequently requested by physicians to perform the
following laboratory tests:

CBC - Becton Dickinson QBC Autoread

K+ - Reflotron

Cholesterol - Reflotron

Uric Acid - Reflotron

Strep test - Kodak Surecell

Mono - Pacific Biotech

UCG - Urine pregnancy - Kodak Surecell

Chlamydia - Kodak Surecell

UA's - Chemstrip 10 with SG strips for urinalysis

The Petitioners further allege that all LPN's performing
such testing are under the direct supervision of a physician
and that tests are performed in compliance with all CLIA State
and Federal regulations. The Petitioners further allege that
they are enrolled with the College of American Pathologists
Proficiency Testing Program and that all proficiency results
have been of a high standard. The Petitioners finally allege
that a procedures manual has been developed to ensure the
health and safety of the public.

4. The statute upon which the Petitioners request the
declaratory ruling is incorrectly cited in their Petition as
section 37-8-202(5) (a), MCA. The scope of practice of a
licensed practical nurse, to which Petitioners make reference,
is now found at section 37-8-102(5) (a), which provides:

(5) {a) "Practice of practical nursing" means the
performance for compensation of services requiring
basic knowledge of the biological, physical,
behavioral, psychological, and sociological sciences
and of nursing procedures. Practical nursing
practice utilizes standardized procedures in the
observation and care of the ill, injured, and
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infirm; in the maintenance of health; in action to
safeguard life and health; and in the administration
of medications and treatments prescribed by a
physician, advanced practice registered nurse,
dentist, osteopath, or podiatrist authorized by
state law to prescribe medications and treatments.
These services are performed under the supervision
of a registered nurse or a physician, dentist,
osteopath, or podiatrist authorized by state law to
prescribe medications and treatments.

5. The Petitioners further state that their petition
relates to ARM 8.32.1406 and 1407.

8.32.1406 STANDARDS RELATED TO THE LICENSED
v NT' N
PROCESS The licensed practical nurse shall:

(1) contribute to the nursing assessment by:

(a) collecting, reporting and recording objective
and subjective data in an accurate and timely
manner. Data c¢ollection includes;

(i) observation about the condition or change in
condition of the client,

(ii) signs and symptoms of deviation from normal
health status. .

(2) participate in the development of the
strategy of care by:

(a) providing data;

(b} contributing to the identification of
priorities;

(c) contributing to setting realistic and
meagurable goals;

(d) assisting in the identification of measures
to maintain comfort, support human functions and
responges, maintain an environment conducive to
well-being, and provide health teaching.

(3) participate in the implementation of the
strategy of care by:

(a) providing care for clients under the
supervision of a registered nurse, a physician,
dentist, osteopath, or podiatrist;

(b) providing an environment conducive to safety
and health;

(c¢) documenting nursing interventions and
responges to care;

(d) communicating nursing interventions and
redponses to care to appropriate members of the
health team.

(4) contribute to the evaluation of the regponses
to individuals or groups to nursing interventions;

(a) evaluation data shall be documented and
communicated to appropriate members of the health
care team;

(b} the licensed practical nurse shall contribute
to the modification of the strategy of care on the
basis of the evaluation.
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7 T I
P T ' L (6]
The licensed practical nurse shall:

(1) have knowledge of the statutes and
regulations governing nursing and function within
the legal boundaries of practical nursing practice;

(2) accept responsibility for individual nursing
actions and competence;

(3) function under the supervision of a
registered nurse, a physician, dentist, osteopath,
or podiatrist;

(4) consult with registered nurses and/or other
health team members and seek guidance as necessary;

(5) obtain instruction and supervision as
necessary when implementing nursing technigues or
practices;

(6) function as a member of the health team;

(7) contribute to the formulation,
interpretation, implementation and evaluation of the
objectivea and policies related to practical nursing
practice within the employment setting;

(8) participate in the evaluation of nursing
through peer review;

(9) report unsafe nursing practice to the board
and unsafe practice conditiona to recognized
authorities;

(10) report the practice of nursing by unlicensed
individuals to the board;

(11) conduct practice without discrimination on
the basis of age, race, religion, sex, sexual
preference, national origin or handicap;

(12) respect the dignity and rights of clients
regardless of social and economic status, personal
attributes or nature of health problems;

(13) respect the client's right to privacy by
protecting confidential information, unless
obligated by law to disclose such information;

(14) respect the property of clients, family,
significant others and the employer.

6. The Petitioners request that the Board of Nursing
declare that the performance of clinical laboratory testing by
licensed practical nurses to be within the scope of
permigsible functions of a licenped practical nurse,

7. The Petitioners note the following interested parties
at the Doctor's Walk In Clinic:

Pam Husky, LPN, Office Manager
Sandy Gable, LPN, Lab Manager
Virginia Plumber, LPN

Kim Tripp, LPN

Ellen Harris, LPN
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7. 1Interested persons may submit their data, views or
arguments, either orally or in writing at the hearing.
Written data, views, or arguments may also be submitted to the
Board of Nursing, 111 North Jackson, P.O. Box 200513, Helena,
Montana 59620-0513, to be received no later than 5:00 p.m.,
February 23, 1995,

BOARD OF NURSING
NANCY HMYER, RN, CNA

C/ L¢1'71(ijSuLlja,

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

Pz
/

(At 72L( ‘mlfic({]ﬁl,

ANNIE M. BARTOS, RULE REVIEWER

By:

Certified to the Secretary of State, January 13, 1995.
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BEFORE THE BOARD OF OPTOMETRY
DEPARTMENT OF COMMERCE
STATE OF MONTANA
In the matter of the petition ) DECLARATORY RULING
for declaratory ruling on the )
applicability of section )
37-10-311, MCA, regarding )
employment by a trust contain- )
ing a partnership interest )

TO: All Interested Persons:

1. On October 13, 1994, the Board of Optometry published
a notice of petition for declaratory ruling from Thomas A.
Rasmussen, an optometrist licensed to practice in Montana.
Specifically, Dr. Rasmussen questioned whether an optometrist
could transfer ownership of his interest in a corporation that
was engaged in the practice of optometry to a trust and
practice under that trust arrangement.

2. Dr. Rasmussen noted that gection 37-10-311, MCA,
states that a certificate of registration to practice
optometry may be suspended or revoked for unprofessional
conduct, which includes "directly or indirectly accepting
employment to practice optometry from a person not having a
valid certificate of registration as an optometrist or
accepting employment for or from a company or corporation

"

3. Dr. Rasmussen inquired whether his license would be
subject to suspension, revocation or other sanction if he were
to place his corporate assets, including the optometric
practice, into trust.

4. The Board considered the petition at its meeting of
October 28, 1994. It ruled that Dr. Rasmussen or any other
practitioner gseeking to practice optometry under a trust
arrangement would be subject t¢ possible sanctions under
section 37-10-311, MCA. The Board also noted that ARM
8.36.406, an administrative regulation governing the conduct
of the practice of optometry, requires that an "optometric
practice must be owned and under the direct supervision of an
optometrist with valid Montana certificate of registration
...." This rule provides an exception for optometrists who
agsociate with other optometrists or with physicians.

5. While section 37-10-311, MCA, seems to indicate that
an optometrist is liable for even practicing in a corporate
scheme, an optometrist is permitted to do so just as long as
the corporation is a professional corporation, chartered under
Title 35, chapter 4 and all shareholders are licensed
optometrists. The statutes do not make exceptions for
operating in a trust.
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6. Any interested parties may request judicial review of
this declaratory ruling by filing a petition for judicial
review in a District Court of the State of Montana within
thirty (30) days of this ruling pursuant to sections 2-4-501
and 2-4-702 MCA.

DATED this 27 __ day of "Decun o , 1994.

BOARD OF OPTOMETRY

BY: M@?&—B

PAUL KATHREIN, CHAIRMAN
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rules, amendment or repeal of existing rules
filed with the Secretary of State, except rules proposed by the
Department of Revenue. Proposals of the Department of Revenue
are reviewed by the Revenue Oversight Committee.

The Administrative Code Committee has the authority to make
recommendations to an agency regarding the adoption, amendment,
or repeal of a rule or to request that the agency prepare a
statement of the estimated economic impact of a proposal. In
addition, the Committee may poll the members of the Legislature
to determine if a proposed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amend
a rule, or a Joint Resolution recommending that an agency adopt
or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules. The address

is Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

Administrative Rules of Montana (ARM) is a
looseleaf compllation by department of all rules
of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Administrative Register (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules propossd by agsncies,
notices of rules adopted by agencies, and
interpretations of statutes and rules by the
attorney general (Attorney General’s Opinions)
and agencies (Declaratory Rulings) 1issued since
publication of the preceding register.

Use of the Admipistrative Rules of Montana (ARM):

Known
Subject
MNatter

Statute
Number and
_Department

1. Comnsult ARM topical index.
Update the rule by checking the accumulative
table and the table of contents in the last
Montana Administrative Register isasued.

2. Go to cross reference table at end of each
title which liats MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which have
been designated by the Montana Administrative Procedure Act for
inclusion in the ARM. The ARM is updated through September
30, 1994. This table includes those rules adopted during the
period October 1, 1994 through December 31, 1994 and any
proposed rule action that was pending during the past 6-month
period. (A notice of adoption must be published within 6 months
of the published notice of the proposed rule.) This table does
not, however, include the contents of this issue of the Montana
Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through September 30, 1994,
this table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter of
the rule and the page number at which the action is published in
the 1994 and 1995 Montana Administrative Register.

GENERAL PROVISIONS, Title 1
1.2.419 Filing, Compiling, Printer Pickup and Publication

Dates for the Montana MAdministrative Register,
p. 2709, 3009

RA' Department o Title 2
2.5.201 and other rules - State Purchasing, p. 2469, 2814
2.21.6701 and other rules - Statewide Employea Incentive Award
Program, p. 1784, 2511

(Public Employees’ Retirement Board)

I Approval of Requests for Retirement and Authorizing
Paymant of Retirement Benefits, p. 2686, 3182

I-ITI Mailing Membership Information about Non-profit
Organizations, p. 508, 2515

I-XI and other rules - Medical Review of Members -

Piscontinuance of Disability Retirement Benefits -
Procedures for Requesting an Administrative Hearing -
Model Rules - Definitions - Disability Application
Process - Election of Disability Coverage, p. 1191,
1816, 2106

2.43.203 Deadline for Submitting Facts and Matters When a
Party Requests Reconsideration of an Adverse
Administrative Decisgion, p. 3116

2.43.204 Administrative Procedures for Contested Cases,
p. 2039, 2711

2.43.305 and other rules - Mailing Membership Information for
Non-profit Organizations, p. 2688, 3181
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(Teachers’
2.44.518
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and other rules - Periodic Medical Review of
Digability Retirees - Cancellation of bisability
Benefita, p. 2878

Retirement Board)

and other rules - Independent Contractor - Limit on
Earned Compensation - Lump Sum Payments at the End of
the School Term, p. 3057

(State Compengation Insurance Pund)

I

2.55.324

2.55.326

2.55.404
RI

I

I-VIII

4.2.102

4.4.312

4.10.202

4.15.101

and other rules - Optional Deductible Plans -~
Retrospective Rating Plans - Premium Rates, p. 2690,
2881, 3084, 18

Premium Ratesetting, p. 1497, 2108

Minimum Yearly Premium, p. 981, 1817

Scheduled Rating - High Losa Modifier, p. 1

epar to

Emergency Rule to Allow the Use of the Pesticide
Pirimor Under Section 18 of FIFRA, p. 2109

Rinsing and Disposal of Pesticide Containers,
p. 1317, 1988

and other rule - Exceptiona and Additions for
Agricultural Sciences Division - Exceptions and
Additions for Plant Industry Divieion, p. 1501, 1987
Process of Payment for Losses, p. 2373, 2712

and other rules - Classification and Standards for
Pesticide Applicators, p. 2883, 3183, 20

and other rule - Fees - Mediation Scheduling and
Agreement Procedures, p. 1499, 1989

STATE AUDITOR, Title 6

I-III

I-VIIX
I-XIIXI

I-XXIV

6.6.5001

Electronic Filing of the Appointment and Termination
of Insurance Producera, p. 1323, 1820

Standardized Health Claim Forms, p. 3060

Small Employer Carrier Reinsurance Program, p. 1200,
2111

Small Employer Health Benefit Plans, p. 511, 1528,
1990

and other rules - Small Employer Health Benefit Plans
and Reinsurance, p. 2562, 2926

(Clagsification and Rating Committeas)

6.6.8301

6.6.8301

2-1/26/95

Updating References to the NCCI Basic Manual for
Workers’ Compensation and Employers’ Liability
Ingurance, 1980 Ed., as Supplemented through August
30, 1994, p. 2570

Updating References to the NCCI Basic Manual for
Workers® Compensation and Employers® Liability
Insurance, 1980 Edition, p. 608, 1669
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(Board of
8.4.507

(Board of
8.6.405
8.6.407

(Board of
8.8.2804

(Board of
8.12.601

8.12.601

{Board of
I

(Board of
8.14.401

(Board of
8.16.405

8.16.1002

(Board of
8.20.402

(Board of
8.22.302

8.22.1402

(Board of
8.24.409

-131-
t o Title 8

Alternative Health Care)
and other rules - Required Reports - Vaginal Birth
After Cesarean (VBAC) Deliveries - Management of
Infectious Waste, p. 2998

Architectas)
Raciprocity, p. 715, 1577
and other rules - Examination - Individual Seal -

Standards for Professional Conduct, p. 2771

Athletics)
and other rules - Licensing Requirements - Contracts
and Penalties - Fees - Promoter-Matchmaker, p. 985,
1670

Chiropractora)
and other rulea - Applications - Reciprocity -
Reingtatement - Interns and Preceptors, p. 1503, 2713
and other rules - Applications, Educational
Requirements - Renewals - Continuing Education
Requirements - Unprofessional Conduct, p. 222, 1578

Clinical Laboratory Science Practitionars)
Continuing Education, p. 611, 1671

Cosmetologists)
and other rules - Practice of Cosmetclogy, Manicuring
and Electrolysis, p. 331, 1679, 1822

Dentistry)
and other rules - Fees for Dentists, Dental
Hyglenists, Anesthesia and Denturista - Dental

Hygienist Credentials, p- 2573, 3090
and other rules - Continuing Education - Requirements
and Restrictions, p. 988, 1506, 2627

Hearing Aid Dispensers)
and other rules - Fees - Examinations - Licensees
from Other States, p. 717, 2714

Horse Racing)
and other rules - Board of Stewards - Definitions -
Annual License Fees - General Provisiona -
Permissible Medication - Programs - Exacta Betting,
p. 2774, 3164
and other rule - Permissible Medication - Trifecta
Wagering, p. 1507, 2128

Landscape Architects)
and other rule - Fee Schedule - Renewals, p. 991,
1579
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(Board of
8.28.502

8.28.1501

(Board of
8.32.425

8.32.1501
8.32.1606
(Board of
8.34,.414A

(Board of
B.39.518

(Board of
8.42.402

(Board of
8.44.402

(Board of
8.48.407

(Board of
8.52.606

(Board of
8.56.602A
(Board of

8.57.401

8.57.402

2-1/26/95
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Medical Examiners)
and other rules - Raquirements for Licensure -
Unprofessional Conduct - Definitions with Regard to
the Practice of Acupuncture, p. 613, 1580
and other rules - Physician Assistants - Definitions
- Qualifications - Applications - Fees - Utilization
Plans - Protocol - Temporary Approval - Informed
Consent - Termination and Transfer - Unprofessional
Conduct, p. 720, 1582
Nurseing)
Fees, p. 2375, 2815
and other rules - Prescriptive Authority, p. 615,
1326, 2518, 271s
and other rules - Non-disciplinary Track - Admisasion
Criteria - Educational Requirements, p. 3065
Nursing Home Administrators)
Application for Examinations, p. 993, 2822
Outfitters)
and other rules - Fees - Misconduct, p. 2377, 2823
Physical Therapy Examiners)
and other rules - Examinations - Fees - Licensure by
Endorsement - Foraign-Trained Applicants, p. 996,
1583
Plumbers)
and other rules - Definitions - Applications -
Examinationa - Renewals - Journeyman Working in the
Employ of Master - Registration of Business Name -
Fees - Qualifications for Journeyman, Master and Out-
of-State Applicante, p. 3118
Professional) Engineers and Land Surveyors)
and other rule - Affiliatjon with National
Associations - Complaint Process, p. 1625, 2935
Paychologists)
and other rule - Required Supervised Experience - Fee
Schedule, p. 3001
Radiclogic Technologists)
Permits, p. 2886,21
Real Egtate Appraisers)
and other rules - Definitions - Application
Requirements - Course Requirements - Continuing
Education - Fees, p. 727, 1584
and other rule - Appraisal Reports - Application
Requirements, p. 2696, 22
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(Board of Realty Regulation)

8.58.406C and other rule - Application for Equivalency--Broker
- Grounds for License Discipline - General Provisions
- Unprofessional Conduct, p. 730, 158%

8.58.411 Fee Schedule, p. 2698, 3186

8.58.419 and othsr rules - License Discipline - Application
for Licensure - Discipline of Property Management
Licensees, p. 5

(Board of Reapiratory Care Practitioneras)
8.59.601 and other rulea - Continuing Education, p. 2700, 3093

(Board of Speech-Language Pathologists and Audiclogista)
8.62.413 and other rule - Fees - Schedule of Supervision -
Contents, p. 1327, 1992

(Board of Passenger Tramway Safety)
I-II Board Engineer Conducting Acceptance Inapection -
Conference Call Meetings, p. 2703

(Board of Veterinary Medicins)

I Licengees form Other Statea, p. 8
8.64.802 and other rules - Applications for Certification -
Qualification - Management of Infectious Wastes,

p. 1329, 1993

(Building Codes Bureau)

8.70.101 Incorporation by Reference of Uniform Building Code,
p. 1331, 1954

{Local Govermnment Assistance Division)

I Incorporation by Reference of Rules for Adminiastering
the 1995 CDBG Program, p. 3067

I Administration of the 1994 Treasure State Endowment
(‘TS8EP) Program, p. 125, 1589

I Administration of the 1994 Ffederal Community

Devalopment Block Grant (CDBG) Program, p. 127, 1587

8.94.4102 and other rules - Report Filing Fees Paid by Local
Government Entities - Financial Statements -
Incorporation by Reference of Various Standards,
Accounting Policies and Federal Laws and Regulations
under the Montana Single Audit Act, p. 999, 2430,
2737

(Board of Investments)
8.97.919 Intercap Program - Special Assessment Bond Debt -
pescription - Requirements, p. 3069

(Hard-Rock Mining Impact Board)
8.104.101 and other rules - Administration of the Hard-Rock
Mining Impact Act, p. 1627, 2718, 3010

(Montana State Lottery)
8.127.407 and other rule - Retailer Commiassions - Sales Staff
Incentive Plan, p. 1002, 1823, 1995
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8.127.1007 Sales Staff Incentive Plan, p. 1947, 3094

DUCATI Titl 1]

(SBupesrintendent of Public Instruction)
10.10.301A and other rules - 8School Punding and Tuition,

p- 1006, 1824

10.16.1302 and other rules - Special Education School PFunding,

p- 2576

(Board of Public Education)

I

10.
10.

10.
10.

10
10

55

55,
55.
55.

.56
.57

.601
604

711
907

.101
.101

10.57.301

10.58.102

10.64.355
10.65.101

F

I

2-1/26/95

Teacher Certification - Surrender of a Teacher
Specialist or Administrator Certificate, p. 817, 2525
Accreditation Standards; Procedures, p. 1642, 2524
Accreditation Standards; Procedures - Alternative
Standard, p. 3154

and other rules - Accreditation - General: Class
S8ize and Teacher Load - Class Size: Elementary,
p. 3156

Distance Learning, p. 3152

Student Assessment, p. 3151

and other rules - Teacher Certification - Review of
Policy - Definitions - Grades - Emergency
Authorizytion of Employment - Approved Programa -
Experience Verification - Test for Certification -
Minimum Scores on the National Teacher Examination
Core Battery - Renewal Requirements - Renewal
Activity Approval - Appeal Process for Denial of
Renewal Activity - Recency of Credit - Endorsement
Information - Class 1 Professional Teaching
Certificate - Class 2 Standard Teaching Certificate -
Clase 3 Administrative Certificate - Class 4
Vocational Certificate - Class 5 Provisional
Certificate Social Workers, Nurses and Speech and
Hearing Therapists - Request to Suspend or Revoke
Teacher or Specialist Certificate - Notice and
Hearing for Certificate Revocation - Hearing in
Contestad Cases - Appeal from Denial of Certificate -
Conpiderations Governing Acceptance of Appeal -
Hearing on Appeal - Extension of Certificates for
Military Service - Conversion Program Secondary to
Elementary - Class § Specialist Certificate, p. 3125

Teacher Certification - Endorsement Information,
p. 815, 1690
and other rules - Teacher Certification - Teacher

Education Programe Standards, p. 735, 2722
Transportation - Bus Body, p. 733, 12526

Houra and Days of Instruction - Poliey Governing
Pupil Instruction-Related Days Approved for
Foundation Program Calculations, p. 1640, 2527

ILY SERVICE Department of, Titl

Smoke Free Environment 1in Day Care Facilities,
p. 2890, 3188, 25
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I Youth Care PFacilities - ©Persons Affected by
Department Records, p. 2594, 2936, 3011
I-I1 Community Homes for the Developmentally or Physically

Disabled - Persons Affected by Department Records,
p. 2596, 2939

I-II and other rules - Counting Children Considered to be
in Day Care - Infant Neads of Non-Infants - Defining
Day Care Center, Family Day Care Home and Group Day
Care Home, p. 2389, 2740

I-II Placement of Children with Out-of-State Providers,
p. 1338, 1996

11.2.203 Requests for Hearings Upon Notification of Adverse
Action, p. 2888, 3187

11.5.501 and other rules - Child Protective Services, p. 1792,
2431

11.5.601 and other rules - Case Records of Abuse and Naglect,
p. 1789, 2433

11.7.501 Foster Care Review Committes, p. 10

11.8.304 Violations of Aftercare Agreements, p. 819, 1590

11.12.413 and other rules - Medical Necessity Requirements of
Therapeutic Youth Group Homes, p. 2380, 2739, 3013

11.14.103 Registration and Licensing of Day Care Facilities,
P- 2393, 2742, 23

11.14.104 Day Care Facilities - Persons Affected by Department
Records, p. 2598, 2938

FISH, WILDLIFE nt of
I Classifying Certain Types of Actions Taken Under the

River Restoration Program as Categorical Exclusions,
p. 1649, 2129

I Nonresident Hunting License Preference System,
pP. 242, 1834

I-v and other rules - Wildlife Habitat, p. 1644, 3095

I-X Block Management Program, p. 1064, 1691

12.6.901 No Wake Spead Zone in Bigfork Bay of Flathead Lake,

p. 2600

12.6.901 Emsrgency Amendment - Extending the No Wake Spead
Zone in Bigfork Bay of Flathead Lake, p. 2434

12.6.901 Establishment of a No Wake Speed Zone on Portiona of
the Blackfoot and Clark Fork Rivers, Missoula County,
p. 825, 1699

12.7.803 and other rules - Evaluation and Recommendation -
Competing Applications - Department Decision - Appeal
to the Commission, p. 3004

GOVERNOR, Title 14
14.8.201 and other rules - Electrical Supply Shortage, p. 12

Title 16

Integrated Solid Waste Management Plan, p. 1510
I-IIT Drinking Water and Ice Regulationa, p. 2474, 2832
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16.8.708

16.8.945

16.8.1301

16.8.1413
16.8.1503
16.8.1907

16.8.1908

16.10.101
16.10.239
16.10.501
16.10.701

16.10.1001
16.10.1311

16.20.202

16.20.603
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Alr and Water Quality - Procedures and Criteria for
the Certification of Air and Water Pollution
Equipment as REligible for Special Property Tax
Treatment, p. 2482

Establishing Administrative Enforcement Procedures
for the Public Water Supply Act, p. 2398

and other rules - Implementation of the Water Quality
Act’s Nondegradation Policy, p. 2723, 849, 2136
Water Quality - Use of Mixing Zones, p. 835, 2136
and other rules - Air Quality - Emergency Procedures

- Ambjent Air Monitoring - Visibility Impact
Assessment - Pracongtruction Permits - Stack Heights
- Dispersaion Techniques - Opean Burning -

Preconstruction Permits for Major Stationary Sources
or Major Modifications Located Within Attainment or
Unclassified Areas - Operating and Permit Application
Fees - Operating Permitas - Acid Rain Permits, p. 3070
and other rulea - Air Quality - Incorporation of
Pederal Air Quality Kules and Incorporation of the
Montana Source Testing Protocol and Procedures
Manual, p. 2043, 2828

and other rules - Air Quality - Prevention of
Bignificant Deterioration of Air Quality, p. 2048,
2829

and other rules - Air Quality - Open Burning of
Christmas Tree Waste - Open Burning for Commercial
Film or Video Productiona, p. 867, 2528

and other rule - Air Quality - Opacity Raquirements
at Kraft Pulp Mille, p. 1654

and other rule - Air Quality - Air Quality Operation
and Permit Fees, p. 2052, 3189

Alr Quality - Fees for the Smoke Management Program,
p. 1511, 2130

Air Quality - Fees for Christmas Tree Wastes and
Commercial Film Production Open Burning, p. 2054,
2830

Food, Drugs and Cosmetica - Incorporating Federal
Food Standards, p. 2395, 2743

and other rules - Minimum Performance Requirements
for Local Health Authorities, p. 1797, 2941, 26

and other rules - Bottled Drinking Watar and Ice
Regulations, p. 2404, 2831

and other rules - Campgrounds - Trailer Courts and
Campgrounds, p. 2602, 2892

Annual Jail Inspections, p. 2041, 2629

Swimming Pool Inspections - Indiecation of What
Constitutes a Full Pacility Inspection and a Critical
Point Inspection of a Public Bathing Place or
Swimming Pool, p. 1513, 1998

and other rules - Drinking Water - Setting Standards
for Public Drinking Water that Incorporate Federal
Requirements for Phase II and V Contaminants and Lead
and Copper, p. 1362, 2131

and other rules - Water Quality - Surface Water
Quality Standards, p. 2737, 827, 2136
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16.20.604

16.20.1003

16.24.104

16.24.406
16.28.713
16.28.1005

16.30.801

16.32.302
16.32.356
16.32.373
16.32.380

16.32.396
16.32.399G

16.32.922

16.32.1001
16.44.303

16.45.1201

16.47.342
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Water Quality - Water Use Classifications--Clark Fork
- Columbia River Drainage Except the Flathead and
Kootenai River Drainages, p. 2707, 3099

and other rules - Water Quality - Ground Water
Quality Standards - MNixing Zones - Water Quality
Nondegradation, p. 244, 846, 2136

and other rules - Children‘s Special Health Services
-~ Standards for the Children‘s Special Health
Servicea Program, p. 1340, 1836

and other rules - Day Care Centers - Health Standards
for Operating Day Care Centers, p. 3158

Informed Consent for Administration of Vaccine,
p. 2705, 3015

Tuberculosis Control Requirements for Schools and Day
Care Facilities, p. 1652, 2305

and othar rules - Emergency Medical 8Services -
Raporting of Exposure to Infactious Diseases,
p. 1251, 1704

Health Care Facilities - Construction Standards for
Health Care Pacilities, p. 14

and other rulas - Adult Day Care - Licensure of Adult
Day Care Centers, p. 1255, 1838

and other rules - Standarxrde for Licensure of
Hospices, p. 631, 2436
and other rules - Personal Care - Licensure of

Paraonal Care Facilities, p. 1342, 2306

Kidney Treatment Centers, p. 2782, 3192

Medical Assistance Facllities - Medical Assistance
Facilities Emergency Services, p. 2480, 2833
Personal Care Facilities - Fees for Inspecting
Personal Care Facilities, p. 2784, 3193

Adult Day Care Center fervices, p. 2780, 3194

and other rules - 8So0lid and Hazardous Waste -
Hazardous Waste Management - Use of Used Oil ams a
Dust Suppressant, p. 556, 2532

and other rules - Underground BStorage Tanks -
Underground Storage Tank Installer and Inspector
Licensing - Tank Permits - Tank Inspactions -

Inspector Licensing Fees., p. 1221, 2744, 27
Review of Corrective Actions Plans, p. 2786

I-IV Sex Offender Evaluation and Treatment Provider
Guidelines and Qualifications, p. 3174

JUSTICE, Department of, Title 23

23.4.201 and other rules - Sampling Bodily Subatances for Drug
and Alcohol Analysis, p. 2788

23.7.133 Expiration of Provisional Endorsements for Fire
Alarm, Suppression and Extinguishing Systems, p. 28

23.15.102 and other rules - Crime Victims Compensation,
p. 1381, 1999

23.16.101 and other rules - Public Gambling, p. 2406, 2834
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OR I TRY ar of le 24
I-V and other rules - Workers’ Compensation Data Base
System - Attorney Fee Rule, p. 2487, 2893
I-V Safety Culture Act - Implementation of Safety
Committees, p. 2453, 3016
I-XI Workers’ Compensation Data Base System, p. 1949, 2630

24.11.202 and other rules - Unemployment Insurance Benefit
Rligibility, p. 2056, 2835, 2951

24.16.9007 Montana’s Prevailing Wage Rate, p. 912, 1705

24.29.101 oOrganizational Rule for the Former Diviaion of
Workers’ Compensation, p. 2351

24.30.1703 Fees for Construction Blaster Licenses, p. 2491

D £ 2

I-XXV and other rules - Regulation of Hard Rock Mining or
Exploration, p. 1956, 2952

26.3.137 and other rules - Changes in the Recreational Us
License Pee - Rental Rates for State Landa, p. 3177

26.3.180 and other rules - Recreational Use of State Lands,
p. 641, 1844, 2539

26.3.186 and other ryles - Authorizing and Regulating
Enrollment of State Lands in Block Management Areas,
p. 1071, 2002

26.4.201 and other rules - Opencut Mining Act, p. 914, 1871

26.4.301 and other rules - Refusal to Issue Operating Permits
because of Viclation of Reclamation or Environmental
Lawa, p. 2498, 30

26.4.301 and other rules - Regulation of Prospecting for Coal
and Uranium, p. 2414, 31

26.4.301 and other rulaeas - Regulation of Strip and Underground
Mining for Coal and Uranium, p. 2064, 2957

I Truman Creak Basin Closure, p. 3007

I Raject, Modify or Condition Permit Applications in
the Willow Creek Basin, p. 1809, 2640

I-VI Horizontal Wells and Enhanced Recovery Tax

Incentives, p. 925, 1875

36.14.502 Interim Miniwmum Spillway Capacities on High-Hazard
Dams, p. 16

36.22.604 and other rules - Iesuance, Expiration, Extension and
Transfer of Permits - Horizontal Wells, p. 2792

\'4 £, Tit
I-XII Motor Carrler of Property, p. 2894, 37

38.2.3909 Stenographic Recording and Transcripts, p. 929, 2010

38.5.2202 Pipeline Safety - Adopting Federal Rules Applicable
to Liquefied Natural Gas Facilities and Reenacting
the Existing Rule, p. 2794, 40

2=1/26/95 Montana Administrative Register



-139-
REVENUE, Department of, Title 42

I-II Limited Liability Companies, p. 931, 1721

I-VIII Regulation of Cigarette Marketing, p. 375, 1453, 1722

42.11.301 and other rules - Agency Franchise Agreaments for the
Liquor Division, p. 2097, 2625, 3081

42.11.301 Opening a New Liguor Store, p. 1475, 2418

42.12.103 and other rules - Liquor Licenses and Permits,
p- 2003, 2423

42.12.128 Catering Bndorsement, p. 2094, 2626, 3101

42.12.222 Revocation or Suspenwion of a Liquor License,
p. 2505, 2974

42.15.308 Adjusted Gross Income, p. 657, 1720

42.16.104 Net Operating Loss Carryback, p. 1657, 2352

42.17.147 Wage Exceptions, p. 3082

42.21.106 and other rules - Feracnal Property, p. 2897, 3195

42.22.1311 and other zrules - Industrial Trend Tables,
p. 2916, 3197

42.23.606 and other rules - Estimated Tax Payments, p. 1659,
2353

42.25.1201 and other rules - Horizontal Wells, p. 1663, 2354

SECRETARY OF STATE, Title 44

1.2.419 Filing, Compiling, Printer Pickup and Publication
Dates for the Montana Administrative Register,
p. 2709, 3009

(Commiassioner of Political Practices)

44.10.331 Limitations on Receipts from Political Committees to
Legislative Candidates, p. 659, 2442

44.12.107 Wailver of Registration Fees of 8tate Government
Employees Who Register as Lobbyists, p. 2425, 2749

SOCIAL AND REHABILITATION SERVICES. Department of, Title 46

I Exceptions to the Developmental Disabillities
Placement Rules, p. 2811, 3199

I and other rule - Contractor Allotments for Community
Block Grants, p. 933, 1725

I-IV Recovery by the State Auditor’s Office of Debts Owed
to the Department, p. 2796, 3198

I-IX Child S8Support Enforcement Suspension of Licenses
Process, p. 1386, 2447

I-X and other rules - Reviaw and Modification of Support

Orders, p. 1392, 2011

46.10.101 Safeguarding and Sharing of AFDC Information,
p. 2800, 3200

46.10.108 and other rules - AFDC and Food Stamp Monthly
Reporting Requirements, p. 1271, 2543

46.10.314 and other rules - Transitional Child Care, p. 1400,
2542

46.10.403 AFDC Standards and Payment Amounts Concerning Shared
Living Arrangements, p. 1264, 1726
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46.10.403
46.10.803
46.12.503
46.12.590
46.12.702
46.12.802

46.12.1107

46.12.1222
46.12.1901
46.12.2002

46.12.3803
46.12.5002

46.13.303
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AFDC Income Standards and Payment Amounts, p. 1090,
1728

and other rules - AFDC JOBS Program, p. 1515, 2356
and other rules - Medicaid Coverage and Reimbursement
of Inpatient and Outpatient Hospital Services,
p. 1076, 1732

and other rules - Medicaid Coverage and Reimbursement
of Regidential Treatment Services, p. 1111, 1744
Medicaid Qutpatient Drugs, p. 1525, 2443

and other rules - Medicaid Coverage and Reimbursement
of Wheelchairs and Wheelchair Accessories, p. 1811,
2546

and other rules - Medicald Coverage of Services
Provided to Reciplents Age 65 and Over in
Institutions for Msntal Digeasmes, p. 936, 1591, 1878
and other rules - Medicaid Coverage and Reimbursement
of Nureing Pacility Services, p. 1096, 1881

and other rules - Targeted Case Management for
Developmental Disabilities, p. 2803, 3201

Medicald Coverage of Abortion Services in Camses of
Rape or Incest, p. 2427, 2975

Medically Needy Income Standards, p. 1109, 1750

and other rules - Passport to Health Program,
p. 2507, 2983
and other rules - Low-Income Energy Asslpgtance

Program, p. 1983, 2642

Montana Administrative Register



-141-

BOARD APPOINTEES AND VACANCIES

Section 2-15-108, MCA, passed by the 1991 Legislature,
directed that all appointing authorities of all appointive
boards, commisgions, committees and councils of state
government take positive action to attain gender balance and
proportional representation of minority residents to the
greatest extent possible.

One directive of 2-15-108, MCA, is that the Secretary of State
publish monthly in the Montana Administrative Register a list
of appointees and upcoming or current vacancies on those
boards and councils.

In this issue, appointments effective in December, 1994, would
usually be published. However, there were none effective in
that month. Vacancies scheduled to appear from February 1,
1995, through April 30, 1995, are listed, as are current
vacancies due to resignations or other reasons. Individuals
interested in aerving on a new board should refer to the bill
that created the board for details about the number of members
to be appointed and qualifications necessary.

Each month, the previous month’s appointees are printed, and
current. and upcoming vacancies for the next three months are
published.

IMPORTANT

Membership on boards and commissions changes
congtantly. The following lists are current as of
January 10, 1995,

For the most up-to-date information of the status of
membership, or for more detailed information on the
qualifications and requirements to serve on a board,
contact the appointing authority.
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