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The Montana Administrative Register (MAR), a twice-monthly 
publication, has three sections. The notice section contains 
state agencies• proposed new, amended or repealed rules; tha 
rationale for the change; date and address of public hearing1 
and where written comments may be submitted. The rule &action 
indicataa that tha proposed rule action is adopted and lists any 
changes made since the propoaed stage, The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables ara inserted at 
the back of each register. 
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BEFORE THE DEPARTMENT OF AGRICULTURE 
OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of ARM 4.12.3402 

NOTICE OF A PROPOSED AMEND­
MENT TO THE SEED LABORATORY 
ANALYSIS FEES RULE 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons 

1. on November 11, 1995, the department of agriculture 
proposes to amend the above mentioned rule 4.12.3402 tor 
aamples of seeds analyzed and tested. 

2. The rule, aa proposed to be amended, appears aa 
follows (new material is underlined, material to be deleted is 
interlined) • 

4.12.3402 SEED LABORATQRX ANALYSIS FEES (1) The 
Montana Seed Laboratory, Montana State University, Bozeman, 
Montana will teat samples of seeds submitted for purity~ 
germination and miscellaneous tests. All samples of aeed 
analyzed and tested shall be at the following rates: 

KIND OF SiEQ 

Bentgra•••• ~ 
Bluegra•• 
Blueet-• 
Bromegr••• 
Canarygraea 
Canale+~ 
barl•y*, wh•at, 
rye~ triticale, cornL 
oat• .... 
•pelt, eiDIIMtr 

P'e•cu•• 
rlex 
roxtaila-creeping*T -

J'BB SCHBDUt.B 

PURITY 
_mu.t_ 

~ l.L..QQ 
~ l.L..QQ 
~ ll.J!ll 
~ l.L..QQ 
~ J.L..Q2 
~ 

Indian ricegraaa* ~ ~ 
Legumes+. large. small aeodtd; i .•• , 
Alfalfa, cicer milkvetch, clovera, 
aweetclover, birdefoot trefoil, 
beans, pea•, lentile, faba, chickpeas .... 
medic. llinfoin ~ ~ 

Millet• ~ l.L..QQ 
Muatarda, ••P••••~ ~ J.L..Q2 
Needlegraae* ~ ~ 
Orchardgr••• ~ ~ 
Prairie eandreed ~ ~ 

aee• ••~··~•·•• ~ 
Ryegraea ~ l.L..QQ 
Safflower ~ ~ 
~ ~ 

MAR Notice No. 4-14-76 
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Saltbuahaa ........ , .. ,, ~ l.L..llll -a..!I.....Ql! *"" ll....!!2 _.. 
Sorgbwaa·grainT 1Q.&ll J.....Qg 1LJill 
aundanvr••• ~ 1Q.&ll ~J.....Qg ~ 1LJill 
suvarbaata 'hoW 1Q.&ll -J.....Qg *-'18 1LJill 
Sunflower 'hoW 1Q.&ll ~ §..J12 ~ 1LJill 
Tl.aootby ~ 1L..Il2 ~ .lL..IH! ~.2..5.....Qg_ 

Wbaatvr•••••• U..60 ~ aa.-60 
!. IHIII:SII.III• t!lYit!YDQb. .. , •• !;11!1, 

int•~:•sun•• pubttptnt. lleoder. 
1trwllpbank. talL 
tbLiliiiRLIII 1.Z....2l! 1L..Il2 1L.2ll 

.! D.ttl.l:n a..!I.....Ql! a..!I.....Ql! !2&2 
Wildryaa U..60 1.Z....2l! ~ 1L..Il2 aa.-60 1L.2ll 
va;atablaa 'hoW 1Q.&ll 'h-WJ.....Qg U..60 1LJill 

MIXTURES: 
il kind II !See hourly rate ln. 59 1ilo99 il4o99 

3 or more kinds fiatared en bevrly rate ef $18.99 per hg!lr 

BARLEY S'I'RIPB M9SAie TJIRUS 'I'BS'f (BSMV) $5ilo59 

Tetrazolium Test (TI)I tach kind of sttd listed 
eereals 
S.all and large seeded leg~mee 
6UISIIeS 

lboYII 825.00 
$15o99 
$12.99 
$ililo 59 

Seed Identifieatien (I9) $18.99 per he~r (minim~• $5.99) 

Indigene~;~s seeds and/er samples ef time eene~;~11in1J nat~;~re 
d~;~e te exeeseiwe dirt, ehaff, weed seeds, eee. will be 
eberiJed an he~;~rl} rate ef1 $19o88 

a.•• er••r• 59 t eddieienel ehariJe (48 he~;~r e~;~rn ere~;~nd time 
fer tbeoe eeaee thee eon phyeieelly be performed in 48 he~;~ro)o 
Bxpreoo oerwiee er 24 be~;~r e~;~rn ere~;~nd time $199 per teet!. 

PexiniJ reports Aet~;~el fexinOJ eeoe in addition ee eeae feeoo 

Spre~;~e damage $19o99 

* May contain dormant seed~ dormant! seed deeermineeien (in 
addition ee 1Jermineeien ebargeo) eerealo $7.59 1 IJl'eooeo 
$15o99 1 ~;~t!riele fill deter11inetien (in addition ee 
IJermineeien ehergee) $7•59. 

C2l Fees for additional services provided by the seed 
laboratory: 

Hourly rate $ 18 Cfor services including testing 
mixtures, excessively dirty or time 
consuming samples) 

Bush S 25 !expedite sample before routine samples! 
Express rush SlOO !expedite samPle before all rush 

samples) 
BSMV S 30 CBarley Stripe Mosaic Yirus Test! 

19-10/12/95 MAR Notice No. 4-14-76 
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Seed IP $ 5 <per seed identification> 
Dormancy $ 15 tin addition to germination charges> 
Utricle Fill S 15 Cin addition to germination charges) 
FAX S 2 Cto send analysis reports\ 
Phone $ 2 (to send analysis reports) 
USA Nqxioys S 5 tin addition to normal rate) 
Canadian ISTA S 5 (samples tested in accordance with 

Canadian or ISTA rules) 

AUTH: 80-5-112 MCA IMP: 80-5-108 AND 80-5-110 MCA 

REASON: The adoption of these amendments to the seed 
laboratory analysis fees will allow the laboratory to keep up 
with rising costs and to meet their budget needs including 
maintenance of equipment, salaries for lab personnel and 
develop new services that will benefit their users. The 
proposed fees are comparable with the rates being charged for 
these services in surrounding states. 

3. Interested persons may submit their written data, 
views, or arguments concerning this proposed amendment to Gary 
Gingery, Administrator, Department of Agriculture, 
Agricultural Sciences Division, P.O. Sox 200201, Helena, MT 
59620-0201, no later than November 9, 1995. · 

4. If a party who is directly affected by the proposed 
amendment wishes to express hisfher data, views, and arguments 
orally or in writing at a public hearing, he/she must make 
written request for a hearing and submit this request along 
with any written comments he/she has to Gary Gingery, 
Administrator, Department of Agriculture, Agricultural Sciences 
Division, P.O. Box 200201, Helena, MT 59620-0201 no later than 
November 9, 1995. 

5. If the department receives requests tor a public 
hearing on the proposed amendment from either lOt or 25, 
whichever is less, of the persons who are directly affected by 
the proposed action; from the Administrative Code Committee of 
the legislature; trom a governmental subdivision or agency; or 
from an association having not fewer than 25 members who will 
be directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 36 persons based on 
agricultural seed licenses issued. 

¥::~ck#.#ctor 
DEPARTMENT OF AGRICULTURE 

Certified to the Secretary of 

MAR Notice No. 4-14-76 19-10/12/95 
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BEFORE THE PROFESSIONAL AND OCCUPATIONAL 
LICENSING BUREAU 

DEPARTMENT OF COMMERCE 
STATE OF M:lNTANA 

In the matter of the transfer 
and proposed amendment, repeal 
and adoption of rules pertain­
ing to fire prevention and 
investigation 

) AMENDED NOTICE OF PUBLIC HEARING 
) ON THE TRANSFER AND PROPOSED 
) AMENDMENT, REPEAL AND ADOPTION 
) OF RULES PERTAINING TO FIRE 
) PREVENTION AND INVESTIGATION 

TO: All Interested Persons: 
1. On September 28, 1995, the Professional and 

Occupational Licensing Bureau of the Department of Commerce 
published a notice of public hearing at page 1825, 1995 Montana 
Administrative Register, issue number 18. The public hearing 
will be held on November 6, 1995 at 9:00a.m., in the 
conference room of the Professional and Occupational Licensing 
Bureau, 111 N. Jackson, Helena, Montana. The deadline for 
submission of comments is al$o November 6, 1995, at the close 
of the hearing. 

2. In the original notice, the Bureau published the 
proposed amendment of ARM 8.19.112 (formerly 23.7.133 under 
Department of Justice) . The Bureau inadvertently omitted 
proposed amendments to (1) and (2), and indicated that those 
subsections would remain the same. The amendment of ARM 
8.19.112 should have read as follows: (new matter underlined, 
deleted matter interlined) 

"8.19.112 EXAMINATION PQR ENDQRSBMENI (1) The 
department shall issue an endorsement for pre e&giftee~e~ fire 
alarm systems, special fire agent suppression systems or fire 
extinguishing systems to an individual who pays the required 
fee and submits satisfactory documentation that the applicant 
+teids-~em:-~-i.f-iee:HOft-e.~ed: b1-tfte-;!l,et:>ertment-o1:"-wh.O 
~ttbmit~e.-~o.f-~~~not~.f~~t~on-~ette~eon.f~TBdn~the 
eppi~~nt~~~~~.ftti-eomp1et-ion-o.f-the-examine.t-ion-e~ement~ 
.f01:"-~eYei-~~-.f~the-re~eTant-~yste~o1:"-wystems-.foT-whieh 
endor~ement--i~-sou9ht-and-who-pays-the-1:"equired-.fee~ 
satisfies one of the following; 

Ia\ currently holds the equivalent of endorsement in 
another 1urisdiction !state, territo;y. federal government. 
federally-recognized tribe. country. or local ggvernmentl. 
provided that the endorsement or eguiyalent was 6btained by the 
applicant through passage of an examination approved by the 
department: 

!b\ has pasl;\e_d the examination elements for a level II 
certification from NICET. for the systemfsl for wbich 
endorsement is sought: 

Ccl has successfully completed an approved apprenticeship 
program that included successful passage of an examination. 
~pproved by the department, as a component of successful 
completion: or 

19-10/12/95 MAR Notice No. 8-19-2 
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(dl is currently licensed as an engineer in enY 
jurisdiction (stete. territory. federel government. federglly­
recognized tribe. country. or local government!. that has 
licensure standards as stringent as or more stringent then 
those for licensure as an engineer in the state of Montana. 

(~) ~e 4epartmeft~ shall isaHe aft eft4ersemeftt !er fteft 
pre eftgineere4 fire alaBB s~stems, speeial fire a!eftt 
&Hppressieft systems e£ fi£e eJCtiftgHishiR! systems te aft 
ift4iwi~al whe sH&mits a eap, ef NI€B~'s ftetifieatieft letter 
ee&fi£mi&g the applieaftt'e SHeeessfHl eample~ies at the 
e:lfallliftiUieft elemeftts fer leoel II !er the releo'aftt system er 
a,steiiiB fer whieh eft4sreeme&~ is esHght, er bas SHeeessfHll, 
eemple~e4 aft appre>'e4 appre&tieeehip pre!ram, er is a lieeasee 
e&!iftee£, aft4 whs pa,a the re~ire4 tee. 

(31 IR4ioi8Hals applyiftg fer a&y eftdereemeftt deseribed 
hereie ma, be iesHed a pr~·isie&al eeaersemeftt. The 
preoieie&al eftdsrsemeftt will eMpil!'e eft aeeembe£ 31, 1994. At 
the time at re&ewal, the appliea&t ~at sHbmit apprepriate 
4eeHmefttatieft werif,ift! that the appliea&t ~alifies fer 
eftdB'f'SB!IIeRt, • 

Auth: Sec. 59 3 19~ 1 59 3 193, 50-39-107, MCA; IMf, Sec. 
59 3 19~. 50-39-101, 50-39-102, 50-39-103, 50-39-104, 50-39-
105, 50-39-106, 50-39-107, MCA 

REA5QN: The proposed amendment to this rule is necessary to 
comply with the Department's rulemaking authority under 50-39-
107, MCA. The current rule provides for a distinction between 
pre-engineered and non pre-engineered systems that is not 
supported in the provisions of Title 50, chapter 39, part 1. 
The Department has also proposed necessary clarification to the 
types of examinations that will be approved which is necessary 
to eliminate the current ambiguity in which types of 
examinations will be approved. 

3. As noted above, public comment will be accepted 
through the close of the hearing to be held on November 6, 
1995. 

PROFESSIONAL AND OCCUPATIONAL 
LICENSING BUREAU 
DEPARTMENT OF COMMERCE 

BY:==*~~· ='1l~t~Kd-~A~~ 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

certified to the Secretary of State, October 2, 1995. 

MAR Notice No. 8-19-2 19-10/12/95 
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BEFORE THE BOARD OF PUBLIC EDUCATION 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of Teacher 
Certification 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
PROPOSED NEH RUIE I CLASS 7 AMERICAN 
INbiAN LANGUAGE AND CULTURE 
SPECIALIST 

1. On November 30, 1995 at 9:30a.m., or as soon thereafter 
as it may be heard, a public hearing will be held at the Board of 
Public Education Offices, 2500 Broadway, Helena, in the matter of 
the proposed new rule I Class 7 American Indian Language and 
Culture Specialist. 

2. The rule as proposed provides as follows: 

NEW RULE I. CLASS 7 AMERICAN INPIAN LANGUAGE AND CULTURE 
SPECIALIST Ill Term: 5 years - renewable. 

121 Basic qualification: Tbe office of oyblic instruction 
shall issye a class 7 certificate based ypon verification by the 
American Indian tribe for wbich the language and culture 
certification is desired that the individual has met tribal 
standards for competency and fluency as a regyisite for teaching 
that language and cyltyre. Candidates for Class 7 certification 
myst meet all non-academic reqyirements for certification in 
Montana. 

131 Oyalification criteria: Each tribe will develop its own 
criteria for ayalifying an individual as competent to be a 
specialist in its langyaqe and cyltyre. 

141 Renewal: Sixty units 1601 of renewal activities 
authorized and verified by the tribe will be regyired for renewal 
of a class 7 certificate. 

!Sl responsibilities: A school district mav assign an 
individual certified under this rule to teaching or specialist 
services within the field of American Indian lanqyaqe and culture 
yoder sych syperyision as the district mav deem aporopriate. No 
additional teaching certificate or endorsement is reqyired for 
duties within this prescribed field. 

16! Sunset provision: This rule shall expire ~ifteen years 
( 15 I after the date of aOOpti.onl as establ.ished by the board of 
oyblic education. 

AUTH: Sec. 20-4-102 MCA; IM£, Sec. 20-4-103, 20-4-106 MCA 

3. The board proposes this new rule to provide formal 
recognition of special competency for teachers of American Indian 
language and culture as per Article X, Section 1, (2) of the 
Montana constitution which states, in part: "The state recognizes 
the distinct and unique cultural heritage of the American Indians 
and is committed in its educational goals to the preservation of 
their cultural integrity." 

19-10/12/95 MAR Notice No. 10-3-182 
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4. Interested parties may submit their data, views or 
arguments either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to Wilbur Anderson 
chairman of the Board of Public Education, 2500 Broadway, Helena, 
MT 59620, no later than November 15, 1995. 

5. Wilbur Anderson, Chairman of the Board of Public 
Education, 2500 Broadway, Helena, has been designated to preside 
over and conduct the hearing. 

Certified to the Secretary of State on 9/19/95. 

MAR Notice No. 10-3-182 19-10/12/95 
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BEFORE THE TRANSPORTATION COMMISSION 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of rule 18.6. 211 concerning 
application fees for outdoor 
advertising 

NOTICE OF PROPOSED 
AMENDMENT 

NO PUBLIC HEARING 
CONTEMPLATED 

TO: All Interested Persons. 

1. On November 14, 1995, the Montana Transportation 
Commission, formerly the Montana Highway Commission, intends to 
amend rule 18.6.211 concerning permits. The Department 
published a notice at page 1294 of the Montana Administrative 
Register, Issue No. 13, of the proposed temporary amendment of 
this rule and now intends to permanently amend the rule. 

2. The rule as proposed to be amended provides as 
follows: 

18.6.211 PERMITS (1) Applications for permits may be 
obtained at any of the Bgepartment of lligohwaye transportation 
district offices located in Missoula, Butte, Great Falls, 
Glendive and Billings. 

(2) A permit must be obtained for each sign and the 
application for the permit must be accompanied by aft iBitial fee 
ef eix ~ellare ($6.99) a nonrefundable initial application fee 
as follows: 

32 sf or less ........ , ........... $20 
33 sf to 64 sf ................... $25 
6~ sf to 128 sf .................. $30 
129 sf to 256 sf ................ S35 
257 sf to 512 sf ................. $40 
513 sf to 672 sf ................. $45 

(3) through (5) will remain the same. 
AUTH: Sec. 75-15-121 and 75-15-122, MCA; IMP: Sec. 75-15-122, 
MCA 

REASON: The proposed amendments are made necessary by the 
amendments to section 75-15-122, MCA. More specifically, the 
Commission is to make the proposed amendments based upon Chapter 
510 of the 1995 Legislative Session. In that legislation, the 
fees are to be qetermined by the square footage of the sign face 
and established by rule by the Commission to cover the cost of 
administering and enforcing section 75-15-122, MCA. 

3. Interested persons may present their data, views or 
arguments concerning the proposed amendment in writing to the 
Transportation Commission or to the Coordinator of Outdoor 
Advertising, Richard Munger, Department of Transportation, P.O. 

19-10/12/95 MAR Notice No. 18-74 
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Box 201001, Helena, MT 59620-1001. Comments must be received 
no later than November 10, 1995. 

4. If a person who is directly affected by the proposed 
amendment wishes to express his data, views and arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit this request along with any written 
comments he has to Richard Munger, Department of Transportation, 
P.O. Box 201001, Helena, MT 59620-1001. A written request for 
hearing must be received no later than November 10, 1995. 

5. If the agency receives requests for a public hearing 
on the proposed amendment from either 10 percent or 25, 
whichever is less, of the persons who are directly affected by 
the proposed action; from the administrative code committee of 
the legislature; from a governmental subdivision or agency; or 
from an association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 15 persons based on an 
estimated 150 permit applications per year. 

Certified to the Secretary of State September 27 , 1995. 

MAR Notice No. 18-74 19-10/12/95 
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BEFORE THE DEPARTMENT OF JUSTICE 
DIVISION OF FORENSIC SCIENCES 

OF THE STATE OF MONTANA 

In the matter of the amendment ) 
of Rules 23.14.201, 23.14.212,) 
23.14.213 and 23.14.217 and ) 
the adoption of new Rule I ) 
concerning the administration ) 
of preliminary alcohol ) 
screening tests and the ) 
training of peace officers who ) 
administer the tests. ) 

TO: All Interested Persons. 

NOTICE OF PUBLIC HEARING ON 
PROPOSED AMENDMENT AND 
ADOPTION OF RULES 

1. On Thursday, November 2, 1995, at 10:00 a.m., a public 
hearing will be held at the conference room of the Division of 
Forensic Sciences, 554 West Broadway, 6th floor, Missoula, 
Montana, to consider the amendment of rules 23.14.201, 
23.14.212, 23.14.213 and 23.14.217 and the adoption of new rule 
I, pertaining to the certification and training of peace 
officers who administer preliminary alcohol screening tests. 

The Department of Justice will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you desire an 
accommodation, please contact the Department no later than 
October 30, 1995, to advise us of the nature of the 
accommodation that you need. Please contact Rob Smith, Office 
of the Attorney General, Justice Building, 215 North Sanders, 
Helena, Montana 59620-0401, (406) 444-2026. 

2. The rules as proposed to be amended provide as 
follows: 

23, 4, 201 PEFlNITIONS Unless the context requires 
otherwise, the following definitions apply to this subchapter: 

(1) through (7) (a) remain the same. 
(b) any approved device which is designed to detect and 

verify the presence of alcohol or provide an estimated value of 
alcohol concentration. Analyses from this type of device, e.g. 
a readside aleehel sereeeieg deoiee preliminary breath tester, 
are to be considered as probable cause evidence only. 

(8) through (18) remain the same. 
1191 "Breath Test Specialist" means a penon aualified 

under these rules to use a breath analysis instrument or 
preliminary breath tester. Depending on the person's degree of 
training as set forth in 23.4.216. be/she may be certified as: 

(a) a breath test specialist/operator: 
lbl a breath test specialist/senior operator: and/or 
(c) a breath test specialist/technician. 

19-10/12/95 MAR Notice No. 23-5-44 
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Unless the context clearly indicates otherwise. where the term 
breath test specialist or specialist is used alone. it 
encompasses all three specialties. 

(19) and (20) remain the same but are renumbered (20) and 
(21)' 

(221 "MLEA" means Montana law enforcement academy. 
(231 "NHTSA" means national highway traffic safety 

administration. 
(241 "POST council" means police officer standards and 

training advisory council of the Montana board of crime control. 
(251 "Preliminary breath tester• or "PBT" means any device 

meeting the definition of 23.4. 201 (7) !bl . Where the 
context clearly indicates. PBT also means 
preliminary breath test. 

(21) remains the same but is renumbered (26) . 
(27) "Probable cause test• means any analysis of the 

breath using preliminary breath testers or any approved field 
sobriety or approved psycho-motor maneuver designed to indicate 
the presence of or demonstrate the influence of alcohol or other 
intoxicating substances. 

(22) remains the same but is renumbered (28) . 
(29) "SFST/HGN" means standardized field sobriety 

testing/horizontal gaze nystagmus. 
(23) through (25) remain the same but are renumbered (30) 

through (32). 

AUTH: Section 61-8-405, MCA IMP: Section 61-8-405, MCA 

23.4.2J2 BREATH ANALYSIS INSTRUMENTATION AND A$SOCIATED 
EQUIPMENT Subsections (1) through (5) (a) remain the same. 

(b) All manufacturers/vendors must provide technical 
manuals, schematics and other material necessary for operation, 
preventative maintenance and repair of £fte breath analysis 
instruments and associated equipment. 

(c) The manufacturer/vendor shall provide at least two 
breath analysis instruments for the approval process. :rhs:. 
manufacturer/vendor shall proyide at least two (or more at the 
request of the division! associated equipment devices for the 
approval process. 

(d) The manufacturer/vendor shall send at least one 
representative knowledgeable in the technology and electronic 
configurations of the breath analysis instrument and capable of 
providing training for the personnel in the DUI section of the 
division of forensic science~. The manufacturer/vendor shall, 
if requested to do so. send at least one representative 
knowledgeable in the technology and electronic configurations of 
the associated equipment deyice. 

(e) The manufacturer/vendor must provide all information 
concerning any modification, change or upgrade to an approved 
breath analysis instrument or approved associated equipment 
within two months of that modification change or upgrade. The 
division of forensic science~ will evaluate such modifications, 
changes or updates and determine if such modificationLchange or 
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update necessitates reapproval of the breath analysis 
instrument. or associated equipment. 

(f) remains the same. 
(6) through (8) remain the same. 

AUTH: Section 61-8-405, MCA IMP: Section 61-8-405, MCA 

23.4.213 FlELp CERTIFICAIIQN (1) Breath analysis 
instruments shall be field certified for prape!!' ealierat.ieft 
accuracy at least once every seven (7) days by a breath test 
specialist/senior operator, or in the event of a senior 
operator's absence, his/her authori~ed designee, using a 
solution of ethyl alcohol approved by the division of forensic 
science~ and using the field certification report form for the 
breath analysis instrument being certified. 

(a) through (i) remain the same. 
I i l A breath analysis instrument's field certification 

shall be considered yalid for seyen 171 days forward from the 
dote of 4 proper field certificAtion. 

{2) All deyices meeting the definition of •associAted 
equipment• contained in 23.4.201(71 lbl. shall be field certified 
for occuracy ot least once eyery thirty one (311 days by 4 
breath test specialist wbo has received training approyed by the 
division in the proper methods for conducting such analyses. 

(a) A PBT's field certificAtion shall consist of 4 series 
of no less than two 121 analyses using an ethyl alcohpl/water or 
ethyl alcohol/goa standard approved by tbe division. 

!bl A field certification is valid wben the results of the 
approved ethyl alcohpl standard test is at target value plus or 
minus one bundredth I.Oll gram per two hundred and ten liters. 
The results of the field certification must be recorded and 
maintained in the agency's files. 

!c! Results of a field certification analysis outside the 
range specified in 23.4.213!2)!b! shall be confirmed by using a 
fresh/new standard. If the test results are still out of the 
specified range. the PBT will be removed from service. 

(dl A field certification shall be performed whenever a 
new deyice is placed in seryice or wben a device is returned to 
seryice. The field certification results must be on file with 
the agency before the PDT can be used for subiect testing. 

lel The individual law enforcement agencies using PBTs 
shall maintain a record of the field certificotions of each 
individuAl device. Such record shall include but not be limited 
to: the date of the field certification. the serial number of 
th§ PBT. the results obtained. and the name of tbe indiyi!iual 
condUCting the analysis. 

If! A PBT's field certification shall be considered valid 
for thirty one !311 days from the date of a proper field 
ce;rtification. 

AUTH: Section 61-B-405, MCA IMP: Section 61-8-405, MCA 

aJ.4.217 RECERTIFICATION OF BREATH TEST PERSONNEL (1) The 
division of forensic sciences shall pre..,iae a wiaee£ape 
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eeRtaiRiRg all Material Reeded must approye any course given for 
the recertification of the breath test specialist/operator. The 
division of forensic science~ shall place a copy of the 
recertification exam in the custody of the breath test 
specialist/senior operator. 

(2) The breath test specialist/senior operator shall have 
the responsibility of presenting the approved recertification 
~ ~ and monitoring the examination of all personnel 
seeking recertification. The division of forensic science,!!. may, 
if it determines that the circumstances warrant, give 
recertification training thae is e~~t~iYaleftt te tflat eft wideel:ape 
to any indiyidual!sl seeking recertification directly from the 
division. 

(3) remains the same. 
(4) A Retiee Permits shall be issued to all individuals 

successfully completing the eperater's breath test specialist 
recertification training. Such ftetifieal:ieR ~ shall have 
the specialist's eJEpiratieR certification date displayed. 
SertifieatieR The permit expires the last day of the month, in 
the following year, in which the specialist was certified. 

(5) All breath test specialist/operators shall be 
recertified on an annual basis by attending a recertification 
course approyed by the diyision. 

(6) In addition to t;he annual recertification, A all 
breath test specialista/senior operators must be recertified by 
a representative of the division of forensic sciencea once every 
two years on a schedule to be determined by the division. 

(7) Training eftti+ ~ include, but i.li. not be limited to, 
the following subjects: toxicology and pharmacology of alcohol 
in the human system, breath analysis instrument theory, breath 
analysis instrument operation, current legal decisions, training 
techniques and any area deemed appropriate by the division of 
forensic sciencea. 

(8) remains the same. 
(9) A ~ ~ will be issued to all individuals 

successfully completing the senior operator's recertification 
training. Such notification shall have the specialist's 
eMpiratieft certification date displayed. Certification expires 
the last day of the month, in the following year, in which the 
specialist was certified. 

(10) and (11) remain the same. 
(12) If a breath test specialist fails to recertify within 

the specified time frame, he/she must either attend an initial 
certification course or file a request, in writing, for an 
exemption. Exemption requests will be reviewed and a decision 
will be presented to the individual in writing. 

(13) If a breath test specialist fails the recertification 
examination he/she may retake the examination within 30 days of 
notification of failure. After a second test failure. all 
candidates for recertification must retake the appropriate 
breath test specialist course. 

AUTH: Section 61-8-405, MCA IMP: Section 61-8-405, MCA 

MAR Notice No. 23-5-44 19-10/12/95 



-2097-

3. The proposed new rule will read as follows: 

NEW RQLE I PROBABLE GAUSE TESTS 
(1) PRELIMINARY BREATH TESTERS (PBTs) 
(a) All models and/or types of PBTs used for development 

of probable cause evidence must be approved by the division. A 
list of approved PBTs will be maintained at the division. 

(b) Individuals conducting PBTs as authorized by statute 
must be certified as breath test specialists. 

(c) Individuals certified as breath test specialists 
pursuant to 23.4.216 on or before July 1, 1995 are deemed to be 
PBT-certified after attending a PBT operation course approved by 
the division of forensic sciences. Individuals certified as 
breath test specialists after July 1, 1995 are deemed to be PBT­
certified. 

(d) Individuals responsible for field certification of 
the PBT must receive training approved by the division outlining 
the procedures for conducting such certifications. 

AUTH: Section 61-8-405, MCA IMP: Section 61-8-405, MCA 

4. RATIONALE: These rules are necessitated by the 
enactment of Section 61-8-409, MCA, in 1995. 

5. Interested persons may submit their data, views, or 
arguments concerning the proposed amendment and adoption of 
rules either orally or in writing at the hearing. Written data, 
views, or arguments may also be submitted to Phil Lively, 
Forensic Sciences Division, Montana Department of Justice, 554 
West Broadway, Missoula, MT 59802, no later than November 10, 
1995. 

6. Assistant Attorney General Rob Smith has been 
designated to conduct the hearing. 

Certified to the Secretary of State OctG~er 2., f<J '[f 
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BEFORE THE DEPARTMENT OF NATURAL RESOURCES 
AND CONSERVATION 

OF THE STATE OF MONTANA 

In the matter of the repeal 
of Rules 26.2.628, 26.2.629, 
26.2.630, 26.2.634, 26.2.639, 
and 26.2.641 through 26.2.663 
pertaining to rules imple­
menting the Montana 
environmental policy act 

TO: All Interested Persons. 

NOTICE OF PROPOSED REPEAL 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On November 11, 1995, the Department of Natural 
Resources and Conservation proposes to repeal rules 26.2. 628 
through 26.6.630, 26.2.634, 26.2.639, and 26.2.641 th:ough 
26.2.663 pertaining to rules implementing the Montana env1ron­
mental policy act. A Notice of Repeal was incorrectly published 
in the Montana Administrative Register Issue No. 18 on p. 1954, 
which will not be effective. 

2. Rules 26.2.628, 26,2.629, and 26.2.630 are on pages 
26-50 through 26-52 of the Administrative Rules of Montana. 
Rules 26.2.634 and 26.2.639 are on pages 26-53 and 26-56 of the 
Administrative Rules of Montana. Rules 26.2.641 through 26.2. 
663 are on pages 26-56 through 26-74 of the Administrative Rules 
of Montana. 

AUTH: 
IMP: 

section 2-4-201, MCA 
Section 2-4-201, MCA 

3. The proposed repeal of Rules 26.2.628 through 26.2. 
630, 26.2.634, 26.2.639, and 26.2.641 through 26.2.663 is 
necessary because the Department of State Lands was eliminated 
by Section 500, Chapter 418, Laws of Montana 1995. As a result 
of the reorganization of natural resource management functions 
the existing Department of Natural Resources and Conservation 
rules are deemed appropriate for coverage of the functions being 
transferred from the Department of State Lands. The proposed 
repealed rules are not necessary for the functioning of the 
reorganized Department of Natural Resources and conservation. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed repeal in writing to Don 
Macintyre, Department of Natural Resources and Conservation, 
1520 East Sixth Avenue, Helena, Montana 59620-2301. Any 
comments must be received no later than November 9, 1995. 

NALD 

to the secretary of State ~ ~ ft{f/~ . 

MAR Notice No. 36-2-23 19-10/12/95 



-2099-

BEFORE THE DEPARTMENT OF NATURAL RESOURCES 
AND CONSERVATION 

OF THE STATE OF MONTANA 

In the matter of the repeal 
of Rules 26.2.703 through 
26.2.707 pertaining to 
citizen participation in 
agency decisions 

TO: All Interested Persons. 

NOTICE OF PROPOSED REPEAL 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On November 11, 1995, the Department of Natural 
Resources and Conservation proposes to repeal Rules 26.2. 703 
through 26.2.707 pertaining to citizen participation in agency 
decisions. A Notice of Repeal was incorrectly published in the 
Montana Administrative Register Issue No. 18 on p. 1957, which 
will not be effective. 

2. The proposed repeal of Rules 26.2.703 through 26.2.707 
is necessary because the Department of State Lands was elimin­
ated by Section 500 1 Chapter 418, Laws of Montana 1995. As a 
result of the reorganization of natural resource management 
functions the existing Department of Natural Resources and 
Conservation rules are deemed appropriate for coverage of the 
functions being transferred from the Department of State Lands. 
The proposed repealed rules are not necessary for the function­
ing of the reorganized Department of Natural Resources and 
Conservation. 

3. Rules 26.2.703 through 26.2.707, the rules proposed 
for repeal are on pages 26-82 and 26-83 of the Administrative 
Rules of Montana. 

AUTH: 2-4-201, MCA 
IMP: 2-4-201, MCA 

4. Interested parties may submit their data, views or 
arguments concerning the proposed repeal in writing to Don 
Macintyre, Department of Natural Resources and Conservation, 
1520 East Sixth Avenue, Helena, Montana 59620-2301. Any 
comments must be received no later than November 9, 1995. 

DEPARTMENT OF NATURAL RESOURCES 

~~1!.~ 
AND CONS TION 

Certified to the secretary of State ~ ; /tJtts-. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION 
of New Rule I relating to 
Itemized Deductions for 
Health Insurance 

NOTICE OF THE PROPOSED ADOPTION 
OF NEW RULE I RELATING TO 
ITEMIZED DEDUCTIONS FOR HEALTH 
INSURANCE 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 

1. On November 23, 1995, the Department of Revenue 
proposes to adopt Rule I relating to Itemized Deductions for 
Health Insurance. 

2. The rule as proposed to be adopted provides as 
follows: 

ROLE I DEDUCTION FOR HEALTH INSUBANCE PREMIUMS (1) For 
tax years beginning after December 31, 1994, a Montana resident 
who is an employee is allowed an itemized deduction of fifty 
percent of the medical health insurance premium payments that 
they actually paid during the tax year. 

Example: Taxpayer X is an individual whose only income is 
from employment with XYZ company. His out-of-pocket costs for 
medical health insurance premiums during the year is $2,000. 
Under Montana law, he is allowed a fifty percent deduction of 
the $2,000 or $1,000 as an itemized deduction not subject to any 
reduction. The remaining $1,000 can be used as a medical 
expense that is subject to the percentage threshold amount in 
15-30-121, MCA. 

(2) A self-employed individual is allowed an itemized 
deduction of fifty percent of the sum of the medical health 
insurance premium payments paid during the tax year less the 
amount claimed as a self -employed health insurance deduction 
when arriving at their federal adjusted gross income. 

Example; Taxpayer Z is a self-employed individual who pays 
$2,000 medical health insurance premiums during the year. Thirty 
percent of $2,000 or $600 is allowed as a self-employed health 
insurance deduction when arriving at federal adjusted gross 
income. Under Montana law the following formula is used: 

$2,000 health premiums paid 
-___&QQ 30% self-employed health insurance deductions 
$1,400 

$1,400 rema1n1ng balance of premiums paid 
- __1QQ 50\ of balance 

$ 700 
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The first $700 can be deducted as an itemized deduction not 
subject to a percentage threshold amount. The remaining $700 of 
medical health insurance premiums can be deducted under 15-30-
121, MCA, subject to the percentage of Montana adjusted gross 
income threshold amount. 

(3) If a person is both an employee and is self-employed, 
the calculation of the allowable medical health insurance 
itemized deduction is the same as in subsection (2). 

(4) Medical health insurance premiums paid during the year 
cannot be deducted more than once in arriving at Montana 
adjusted gross income or as an itemized deduction. 

(5) Those premiums that qualify as deductible medical 
health insurance premiums are the same as those allowed under 
federal law. 

AUIH: Sec. 15-30-305, MCA 
IMf: Sec. 15-30-121, MCA 

3. This rule is proposed to be adopted to explain how 
taxpayers are to calculate the fifty percent deduction for 
health insurance. 

Since Montana is tied to the federal tax law, a self­
employed taxpayer may also take a deduction for health insurance 
before itemizing deductions. 

The rule states that Montana's fiftv percent itemized 
deduction for health insurance is calculated from the total 
health insurance premium and not after reduction of the federal 
self-employed health insurance deduction. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than November 10, 1995. 
5. If a person who is directly affected by the proposed 

amendments wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than November 10, 1995. 

6. If the agency receives requests for a public hearing on 
the proposed amendments from either 10\ or 25. whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agency; or from 
an associ at ion having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
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Administrative Register. Ten percent of those persons 
affected has been determined to be greater than 25. 

M11!1oatl~ ~WwtM--
CLEO ANDERSON 
Rule Reviewer Director of Revenue 

Certified to Secretary of State October 2, 1995 

directly 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) NOTICE OF THE PROPOSED 
of ARM 42.31.2101, 42.31.2121,) AMENDMENT OF ARM 42.31.2101, 
42.31.2122, 42.31.2131, ) 42.31.2121, 42.31.2122, 
42.31.2132, 42.31.2133, ) 42.31.2131, 42.31.2132, 
42.31.2141, 42.31.2142, and ) 42.31.2133, 42.31.2141, 
42.31.2143 and ADOPTION of ) 42.31.2142, AND 42.31.2143 
New Rule I relating to ) AND ADOPTION OF NEW RULE I 
Contractor Gross Receipts ) RELATING TO CONTRACTOR GROSS 

) RECEIPTS 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 

1. On November 23, 1995, the Department of Revenue 
proposes to amend ARM 42.31.2101, 42.31.2121, 42.31.2122, 
42.31.2131, 42.31.2132, 42.31.2133, 42.31.2141, 42.31.2142, and 
42. 31.2143 and adopt New Rule I relating to Contractor Gross 
Receipts. 

2. The rules as proposed to be amended provide as 
follows: 

42.31.2101 <pf:lf!fHNQLOOY PEfiNITIONS (1) A "public 
contractor" is anyone who submits a proposal to or enters into 
a contract with a governmental agency or department for the 
construction or reconstruction of any public work, the cost of 
such construction or reconstruction being greater than $5,000. 
The term "public contractor" includes subcontractors. 

(2) Fer the :PI:I1"PB!!Ie e£ clete!l!'lftiftift!!J the EYJ!e ef we:rlt whieh 
re~~irea a p~blie eefttraeters lieeftse, the werds "p£ublic 
construction work•, 8!!1 referred t:e ift 15-50-101~, MCA, are 
iA broadly construed to include any work requiring the 
installation, addition, placement, replacement, or removal of 
any equipment, parts, structures, or materials of any kind 
whatsoever. This rule applies to all contracts exceeding $5,000 
whether or not such contracts require performance of service, 
maintenance, repair, or any other type of work in addition to or 
as part of the work as above construed. 
~ Sec. 15-1-201 MCA 
~ Sec. 15-50-101 MCA 

42.31.2121 CQNTRACT AWARD REPORT BY AGENcY lll Whenever 
a contract for the performance of public construction or 
reconstruction is awarded by any governmental agency, inel~ein!!J 
the federal !!Jeoer~eftt, or departments thereof or any contractor 
subletting a contract, the awarding agencies, departments or 
contractors ~ ~ complete and file with the department of 
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revenue a contract award report (form PC-1) which efta±± ~ 
contain the following information: 

#Till the name of the governmental agency, department 
thereof, or~ awarding contractor awarding the contract; 

~lQl the contract number, location and general 
description of construction to be performed, and the date the 
contract or subcontract, whichever the case may be, was awarded; 

~1£1 the name and ad4ress of the contractor or 
subcontractor awarded the contract; 

(4) the ~~ess ei ~he eeft~r~eter er s~seatraeter ~w~rses 
the eeatr~et1 

+s-l-..ull the total value in money, credits, or other 
valuable consideration specified in the contract, that is to be 
paid for the completion of the contract; 

+6t~ the 4ate when the construction is to be completed; 

~l!l tbe date when the increments of the contract costs 
are to be paid the contractor or subcontractor, the amounts of 
such payments, and the percentage of the increment withheld from 
each payment to insure satisfactory completion of the job~ 
~-

(2) The aboye information must be transmitted to th!! 
departm!!nt of r!!venue within 10 days from the dat!! that th!! 
contract is award!!Q· 
~ Sec. 15-1-201 MCA ~ Sec. 15-50-301 MCA 

42.31.2122 GRQSS RECEIPTS WITHHOLDING BY AQENCY (1) The 
governmental agencies er departMeftE thereei that have awarded a 
contract for the performance of public construction or 
reconstruction works and are making payment for the satisfactory 
performance of said contract, or any increment thereof, efta±± 
lllY§.t. withhold 1\ of the amount due and transmit such amount 
withheld to the department of revenue along with a gross 
receipts withholding report (form PC-2) whic~ ~ contain 
the following: 

(a) the governmental agency er departMeRt thereat that 
awarded the contract and ~ is making payment; 

(b) the contract number, location and general description 
of construction to be performed, and the date contract was 
awarded; 

(c) the name and address of the contractor to whose 
account the 1\ payment is to be credited; 

(d) the total sum ei iaereiReHt due the contractor, 
including amounts to be withheld until completion of the 
contract; 

(e) the total sum ei iftereiRBftt due the contractor less any 
amount to be withheld until completion of the contract by 
including the 1\ withholding; 

(f) the net amount paid the contractor at time of 
reporting; ;m2 

(g) the amount transmitted to the department of revenue at 
time of reporting. 
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(2) The withholding agent or agency must in all cases issue 
a receipt to the contractor for all monies withheld under Title 
15, Chapter 50, MCA. 
~ Sec. 15-1-201 MCA ~ Sec. 15-50-206 MCA 

42. 31.2131 CONTRACT AWARD REPORT BY CONTRACTOR AWARDED 
CONTRACT (1) Whenever a contract for the performance of public 
construction or reconstruction works is awarded by the federal 
government SF the state ef MsRtefta 1 b~ the esHfttiee er eities, 
or by any agencies sr ae~aFt~eRte theresf or when a contractor 
sublets a contract, the contractor awarded the contract efla±± 
~ complete and file with the department of revenue a contract 
award report (form PC-1) which ~ ~contain the following 
information: 

(a) the name of the governmental agency, ae~art~eftt 
theFeef 1 or prime contractor awarding the contract; 

(b) the contract number, location and general description 
of construction to be performed, afta the eefttraet er 
SHeeefttFaet 1 ••hiehe•.-er the ease may be 1 was a•,faraea; 

(c) the name and address of the contractor or subcontractor 
awarded the contract; 

(al the aaaEeee sf the esfttraetsr sF BHeesfttraeter awaFaea 
the esl'ltraet, 

4e+lQl the total value in money, credits, or other valuable 
consideration specified in the contract, that is to be paid for 
the completion of the contract; . 

f*+~ the date when the construction is to be completed; 

~ltl the date when the increments of the contract costs 
are to be paid the contractor or subcontractor, the amount of 
such payments, and the percentage of the increment withheld from 
each payment to insure satisfactory completion of the jo~ 
i-f-..&toty . 

(2) The above information must be transmitted to the 
department of revenue within 10 days from the date that the 
contract is awarded. 
~ Sec. 15-1-201 MCA ~ Sec. 15-50-301 MCA 

42.31.2132 GRQSS RECEIPTS PAYMENT By CONTRACTOR (1) If 
the 1\' of gross receipts is not withheld by the contracting 
governmental agency sr ae~art~eRt, or awarding contractor, the 
contractor efl&H l!!l!.§.t. make payment of such amounts to the 
department of revenue within 30 days after the date on which the 
contractor receives each increment of payment for work performed 
by the contractor. Payment by the contractor efla±± lllY.!l..h be 
accompanied by a completed gross receipts withholding report 
(form PC-2) . 

( 2) In the case where the state of Montana, counties, 
cities, or any agencies sr ae~art~eRts and awarding contractors 
thereof, fail to withhold the gross receipts fees, the 
contractor ~ ~ pay 1\' of the gross receipts received by 
the contractor. 

(3) In all cases where the federal government or any agency 
SF aepartMeRt theresf is the sole governmental agency .&r 
aepartMeftt awarding the contract, payment efla±± ~ be made by 
the contractor to the department of revenue in an amount equal 
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to 1\ of the gross receipts received by the contractor as 
payment for work performed by the contractor. The payment of 
such amount to the department of revenue is the duty of the 
contractor without any specific request or notice, relative to 
a particular payment, that such payment must be made to the 
department of revenue. 

~Sec. 15-1-201 MCA lMfL Sec. 15-50-206 MCA 

42.31.2133 APPITIONAL REPORT AND WITHHOLQING REQUIREMENT~ 
IN CA3E OF SUBLET CONTRACT (1) Whenever a contract for the 
performance of public construction or reconstruction has been 
awarded by any governmental agency, including the federal 
government, er aepar~Mefte shereef and a contractor sublets a 
contract in connection with such construction or reconstruction, 
the contractor awarding the subcontract ~ ~complete and 
file with the department of revenue a contract award report 
(form PC-1) which ~ ~ contain the information specified 
in ARM 42.31.2131~. 

{2) Any contractor subletting a contract is also required 
to withhold 1\ of the amount due his subcontractor but will not 
transmit such amount to the department of revenue. He will 
complete the gross receipts withholding report (form PC-2) 
checking the box marked •subcontractor Allocation". The amount 
withheld (amount shown on line 8 on form PC-2) will then be 
credited to the subcontractor and deducted from the original 1\ 
which was withheld from the prime contractor. For failure to 
file the allocation report within the required 30 day period, 
provided for in ARM 42.31.2132, a penalty of 10\ of the tax 
withheld from the subcontractor shall be due from the prime 
contractor. 
~ Sec. 15~1-201 MCA ~ Sees. 15-50-206 and 15-50-301 

MCA 

42.31.2141 PERSONAL PRQPERTY TAX CRBBIT REFYND (1) Public 
contractors, who have had the 1\ contractors gross receipts tax 
withheld from them by any governmental agency or prime 
contractor, ~ ~ be allowed, as a refund ~ any of those 
personal property taxes and motor vehicle fees incurred between 
January 1 and December 31 of the year the withholding occurred. 
The refund applies only to personal property taxes on equipment 
used in the construction business of the contractor. 

{2) These refunds ~ will only be allowed, after all 
necessary reports are filed and copies of paid personal property 
tax and motor vehicle fee receipts are submitted to the 
department of revenue. Contractors claiming this credit mu§t 
submit a current copy of their certificate of registration A~ 
reguired by 39-9-204. MCA. with their refund reguest. Failure 
>o provide tbe necessary documents will result in denial of the 
credit until such time as their current registration certificate 
is provided. 

{3) All overpayment refunds and personal property tax and 
motor vehicle fee refund requests are due July 1 of the calendar 
year following the year the tax liability or overpayment 
occurred. For any given year in which a tax liability or 
overpayment occurred, refund requests will be accepted annually 
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up to five years after the original July 1 due date for that 
year. 
~ Sees. 15-1-201 and 15-50-301 MCA ~ Sees. 15-50-

207; 15-50-304 and 39-9-204 MCA 

42.31.2142 QQRPQBATION LICENSE TAX CREDIT (1) A corporation 
i~ allowed a credit against its Montana corporation license tax 
liability for "public contractor's gross receipts tax" paid 
pursuant to the provisions of 15-50-205 and 15-50-206, MCA. The 
credit is allowed with respect to the corporations's Montana 
corporation license tax liability determined for the taxable 
period within which the net income from contracts subject to the 
gross receipts tax is reported. If the corporation reports its 
income from contracts on a percentage of completion basis, the 
credit must be allocated accordingly. The amount of credit 
allowable is the net public contractor's gross receipts tax 
(after personal property tax credit) actually imposed against 
and paid by the corporation but not in excess of its Montana 
corporation license tax liability. The credit is allowed 
without regard to the fact that the public contractor's gross 
receipts tax is an allowable deduction in determining net income 
subject to Montana corporation license tax. 

(2) In the event the public contractor's gross receipts tax 
is paid by a joint venture or a partnership, the members thereof 
shall be entitled to the credit for the tax as their respective 
interests appear. 

(3) Contractors claiming this credit must submit a current 
copy of their certificate of registration as required by 39-9-
204, MGA. with tbeir corporation tax return. Failure to provide 
the necessary documents will result in denial of the credit 
until such time as their current registration certificate is 
provided. 

&ITH..;. Sec. 15-1-201 MCA lMf..i. Sec. 15-50-207 and 3 9-9-204 
MCA 

42.31,2143 STATE INCQME TAX CREDIT (1) and (2) remain the 
same. 

(3) Contractors claiming this credit must submit a current 
copy of their certificate of registration as required by 39-9-
204. MCA· with their income tax return. Failure to provide the 
necessary documents will result in denial of the credit until 
such time as their current registration certificate is provided. 

AUIHi Sec, 15-1-201 MCA lMfi Sec. 15-50-207 and 39-9-204 MCA 

3. The New Rule I is as follows: 

RULE I ESTIMATION OF TAX UPQN fAILURE TO FILE AND PAX TAX 
(1) If a contractor fails to file the statement required by 

15-50-206, MCA, and fails to pay the tax due within the required 
30 days, the department will estimate the amount due from 
sources available to the department, and issue an assessment of 
taxes due, including penalty and interest as defined in 15-50-
309, MCA. If a contractor ignores the department's attempt to 
collect the tax due, a warrant for distraint will be filed 
against the contractor as defined by 15-50-310, MCA. 
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~Sec. 15-1-201 MCA ~Sees. 15-50-308; 15-50-309; 15-
50-310 MCA 

4. These amendments are proposed because the Public 
Contractor's License was repealed by HB 601 in the 1994 
legislature session. Therefore, it is necessary to delete any 
reference to the term in our rules and clean up the language in 
other rules. 

Under the previous law, contractors were required to put 
their Montana public contractor license number on all forms 
filed with the department. This was necessary to assure refunds 
or credits were not given to a contractor that was not licensed 
by the state. Under SB 354 as codified to 39-9-204, MCA, they 
must put their contractor registration number on all forms for 
the same reason and the department is amending its rules to 
comply with this change in the law. 

HB 601 gave the department the authority to estimate the tax 
due if a person fails, neglects or refuses to file the returns 
required under this chapter. 

5. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than November November 9, 1995. 
6. If a person who is directly affected by the proposed 

amendments wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than November 9, 1995. 

7. If the agency receives requests for a public hearing on 
the proposed amendments from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be greater than 25. 

CLEO ANDERSON MI?/4~N/(?' 
Rule Reviewer Director of Revenue 

certified to Secretary of State October 2, 1995 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) NOTICE OF THE PROPOSED 
of ARM 42.15.416, 42.15.507, ) AMENDMENT of ARM 42.15.416, 
42.15.508 and 42.15.509 ) 42.15.507, 42.15.508 and 
relating to Recycling credit ) 42.15.509 relating to Recycling 

) Credit 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 

1. On November 23, 1995, the Department of Revenue 
proposes to amend ARM 42.15.416, 42.15.507, 42.15.508 and 
42.15.509 relating to recycling credit. 

2. The rules as proposed to be amended provide as follows: 

42.15.416 ADDITIONAL DEDUCTIQN FOR PURCHASE OF RECYCLED 
MATERIAL (1) Businesses, including corporations, individuals 
and partnerships, may take an additional 6% lQ! deduction of the 
expenses related to the purchase of recycled products used 
within Montana in their business if the recycled products 
purchased contain al; leas£ 99.. Feelailllea lllal;el!'ial recycled 
material at a level consistent with industry standards and/or 
standards established by the environmental protection agency 
when such standards exist. The Montana department of revenue 
may request the assistance of the Montana department of 
environmental quality to determine if the product qualifies as 
a recycled product. Pue to continuing tecbnological advances in 
the recycling industry the standards will be subject to constant 
change. The industry standards to be used will be those in 
effect at tbe time the product was purchased. 

(2) For a taxpayer paying individual income tax, the 
deduction is an adjustment to federal adjusted gross income for 
individual income tax. The deduction is available for tax years 
1992 through ~ 1QQ1. 

(3) For a corporation paying income/license tax, the 
deduction is an adjustment to federal taxable income for 
corporation income/license tax. The deduction is available for 
tax years 1992 through ~ ~· 

(4) Any deductions claimed are subject to review by the 
Montana department of revenue, The responsibility to maintain 
accurate records to substantiate deductions remains with the 
taxpayer. 

AUIH: Sec. 15-32~611 MCA; ~ sees. 15-32-601 through 15-
32-610 MCA. 

42.15.507 DEFINITIONS +±+ lll text remains the same. 
+i!+ .iQJ_ "Reclaimed material" is post-consumer material 

ttseel iR 11\aRttEaetttrif\9 wfiiefi is eatft!!aFasle te aRa ttseel il'l lietl ef 
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\ir~iH material iH the prs9HetisH sf a fiaished pre9Het that has 
been collected and used in a process designed to produce 
recycled material. 

+a+ J.1l "Pest eeftsttmer material" is sHly these materials 
~eHerated by eeftsttmers whieh iaelttde he~:~sehelde, bttsiaeeees aad 
iRBHstriee that ha•,·e seroed their iHtea9e9 ead Hses aad ha•,•e 
eeea separated fl!'em the eelid waste stl!'eam. "Recycled material" 
means a material that can be readily utilized without further 
processing in place of raw or virgin material in manufacturing 
a product and consists of materials derived from post consumer 
waste. industrial scrap, material deriyed from agricultural 
wastes and other items, all of which can be used in the 
manufacture of new products. 
~ lll text remains the same. 
+&t lil text remains the same. 
+6+ l5.l. "Process or processing" means preparation, 

treatment, including treatment of hazardous waste as defined in 
75-10-403.MCA. or conversion of a product or material by an 
action, change or function or a series of actions, changes, or 
functions that bring about a desired end result. 
~ lll text remains the same. 
aQIH: Sec. 15-32-611 MCA; IMf: Sees. 15-32-601 through 15-

32-610 MCA. 

42.15.506 CREDIT FOR INVESTMENTS IN DEPRECIABLE EQUIPMENT 
OR MACHINERY TO COLLECT. PROCESS OR MANUFACTURE A PRODUCT FROM 

=MED <rfER;~· J\ P~~£~lf ~~tLSuhf!JfMW!fe 8h!!t~!£1g5! 
oytlJ.ned in 15-32-602. MCA. and is available only for the 
acquisition of machinery and/or equipment that is depreciable, 
as defined in the Internal Revenue Code Section 167. The 
machinery and/or equipment must be used in Montana primarily for 
the collection or processing of reclaimable material or in the 
manufacture of finished products from reclaimed material. 

(2) The credit is also allowed. and subiect to the 
limitations oytlined in 15-32-602. MCA, for depreciable 
equipment used to treat soils contaminated by hazardous wastes, 
The credit only apolies to property that actually treats 
contaminated soil and not to ayxiliary property. 
~ lll The basis for the credit is generally the cost of 

the property before consideration of trade-in equipment. An 
exception to this is that the basis shall be reduced by any 
trade-in which has had this credit previously taken on it. This 
includes the purchase price, transportation cost (if paid by the 
purchaser) and the installation coat before depreciation or 
other reductions. This credit does not increase or decrease the 
basis for tax purposes. Leased equipment is restricted to 
capital leases and the credit is calculated on the amount 
capitalized for balance sheet purposes under generally accepted 
accounting principles. 
~ lil Recycling machinery and/or equipment must be 

located and operating in Montana on the last day of the taxable 
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year for which the credit is claimed. The machinery or 
equipment must be used to collect, process, separate, modify, 
convert or treat solid waste into a product that can be used in 
place of a raw material for productive use or treat soil that 
has been contaminated by hazardous wastes. Examples may 
include~ but are not limited to: balers, bobcats. briquetters, 
compactors, containers, conveyors, conveyor systems, cranes with 
grapple hooks or magnets, crushers, end loaders, exhaust fans, 
fork lifts, granulators, lift-gates, magnetic separators, pallet 
jacks, perforators, pumps, scales, screeners, shears, shredders, 
two-wheel carts, and vacuum systems. This does not include 
transportation equipment~ unless it is specialized to the point 
that it can only be used to collect and process reclaimable 
material or treat soil that has been contaminated by hazardous 
~· 
~ ~ In the instance of the specialized mobile 

equipment that does qualify and is used both within and outside 
of Montana, the credit must be prorated using the following 
calculation: 

Eli!!l!" Ysea In Mentana x i!S\' u Cest ef Bq11ip111ent • CFeliit alle•.~eli 
'Fetal Ela}s Yseli 

~ x C x E = Credit allowed 

C - credit \ in 15-32-602. MCA 
D - days used in Montana 
E - cost of equipment 
T z total days used 

f5+ ~ Absent a specific agreement to the contrary, the 
owners of a small business corporation, partnership or sole 
proprietorship must pro-rate the credit in the same proportion 
as their ownership in the business. 
~ ill Only a taxpayer that owns an interest..._ either 

directly or through a passthrough entity such as a partnership 
or s corporation~ and is operating the equipment as the primary 
user on the last business day of the year..._ may claim the credit. 

+1+ .1.8.1. The credit is limited to the amount of the 
taxpayer's income or corporation tax liability. Any excess 
credit is not refundable..._ nor can it be carried back or forward 
to other tax years. 

+8+ .ill The department may disallow a credit resulting 
from a sale or lease when the overriding purpose of the 
transaction is not to collect or process reclaimable material..._ 
ei!' manufacture a product from reclaimed material, or process 
soil contaminated by hazardous wastes. 

AQIH: Sec. 15-32-611 MCA; IMP: Sees. 15-32-601 through 15-
32-610 MCA. 

42.15.509 PERIOD COVERED FOR THE RECLAMATION AND RECYCLING 
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~ ( 1) The recycling credit is available for tax years 
1992 through ~ 1QQl. The credit must be taken in the tax 
year in which the machinery/equipment was acquired and placed 
into service. The only exception is for machinery/equipment 
acquired and placed into service after January 1, 1990 and 
before December 31, 1992. The credit for this exception must be 
taken on the 1992 tax return. 

(2) To be eligible for ~ the recycling credit, 
qualifying equipment. other than equipment used to treqt 
contaminated soil as described in (3) below. must be purchased 
and installed after January 1, 1990 and prior to January 1, ~ 
2002. 

(3) To be eligible for the soil processing credit. 
qualifying equipment used to treat soil contaminated by 
hazardous wastes must be purchased and installed after December 
31. 1995 and before January 1, 1998. 

~lil Any credit claimed is subject to review by the 
Montana department of revenue. The department may reauest tb~ 
assistance of the Montana department of environmental quality 
when making its determinations. The responsibility to maintain 
accurate records to substantiate the credit remains with the 
taxpayer. 

AQIH: Sec. 15-32-611 MCA; lMf: Sees. 15-32-601 through 15-
32-610 MCA. 

3. The proposed amendments to ARM 42.15.416 are necessary 
to comply with legislative changes made during the 1993 
legislative session to 15-32-601 through 15-32-610, MCA. 

Additional amendments were made by the 1995 legislative 
session through SB 358. One of the changes was to provide the 
assistance of the Montana department of environmental quality 
when making eligibility determinations. Section 15-32-601, MCA, 
was also amended to extend the termination date to 2001. 

Amendments to ARM 42.15.507 are necessary to identify the 
difference between the definition of "reclaimed material" and 
"recycled material." The law provides for a definition of 
"postconsumer material" and therefore it is not necessary to 
repeat that definition in the rule. 

Amendments to ARM 42.15. 508 and 42.15. 509 are necessary 
because the law was expanded to allow the credit to include 
depreciable property used for the treatment of soils 
contaminated by hazardous wastes. The amount of the credit, and 
how it is computed, was also revised. Also, the termination 
date for the recycling credit on other qualifying equipment was 
extended and ARM 42.15.509 reflects this extension. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 
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no later than November 10, 1995. 
5. If a person who is directly affected by the proposed 

amendments wishes to express his data, views and arguments 
orally or in writing ~t a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than November 10, 1995. 

6. If the agency receives requests for a public hearing on 
the proposed amendments from either 10\- or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 

offeo~~-=co .. Ndl 
Rule Reviewer Director of Revenue 

Certified to Secretary of State October 2, 1995 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.31.101, 42.31.102, ) 
42.31.108, 42.31.111, 42.31. ) 
131, 42.31.202, 42.31.204, ) 
42.31.205, 42.31.211, 42.31. ) 
212, 42.31.213, 42.31.302, ) 
42.31.309, 42.31.331, 42.31. ) 
335, and 42.31.345 relating ) 
to Cigarette and Tobacco l 

) 
) 
) 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
ARM 42.31.101, 42.31.102, 
42.31.108, 42.31.111, 
42.31.131, 42.31.202, 
42.31.204, 42.31.205, 
42.31.211, 42.31.212, 
42.31.213, 42.31.302, 
42.31.309, 42.31.331, 
42.31.335 and 42.31.345 
relating to Cigarette and 
Tobacco 

1. On November 8, 1995, at 9:30 a.m., a public hearing 
will be held in the Fourth Floor Conference Room of the Mitchell 
Building, at Helena, Montana, to consider the amendment of ARM 
42.31.101, 42.31.102, 42.31.108, 42.31.111, 42.31.131, 
42.31.202, 42.31.204, 42.31.205, 42.31.211, 42.31.212, 
42.31.213, 42.31.302, 42.31.309, 42.31.331, 42.31.335, and 
42.31.345 relating to cigarette and tobacco rules. 

2. The rules as proposed to be amended provide as follows: 

42.31.101 AFFIXING CIGARETTE TAX INSIGNIA (1) ---'l'he 
affinift! ef ei!JaFeeee ean is&i!J&ia IRHSE se aeee~~~plisheli wiehis 
tfie eeaee ef Hefteafta. Only those licensed wholesalers eF 

FeeaileFs who have obtained approval from the department to use 
tax stamping equipment may affix M9ntana cigarette tax insignia. 
Unstamped cigarettes must be obtained directly from cigarette 
manufacturers, sole distributors or licensed wholesalers. 

aQIH: Sec. 16-11-103 MCA 
!Mf: Sees. 16-11-113 and 16-11-115 MCA 

42.31.102 HARKING UNSIAMPED CIGARETTES (1) All 
cigarettes sold in Montana must have a tax insignia ~ except 
sales made to military reservations, Indian reservations that 
have entered into a cooperative agreement and require their own 
~ and licensed wholesalers which sales are subject to the 
provisions of ARM 42.31.108. 

(2) The method of marking may either be by metered stamp, 
roll stamos or by hand aftli/eF seat applied decals. The system of 
marking must be uniform and consistent. The marking system must 
facilitate a visible review to insure that cigarettes are 
stamped as required by 16-11-111, MCA. 

bQIH: Sec. 16-11-103 MCA 
IM£: Sees. 16-11-111, 16-11-113, and 16-11-156 MCA 
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42.31.108 SALES OF PNSTAMPED CIGARETTES (1) and (2) 
remain the same. 

(3) Cigarettes stamped with another state stamp are 
considered unstamped cigarettes for Montana purposes. 

AUTH: Sec. 16-11-103 MCA 
IM£: Sees. 16-11-132 and 16-11-156 MCA 

42. 31.111 PURCHASING ROLL. METERED 2B €IP•RS'i''FS 'f.".!< MHl 
HAND APPLIED CIGARETTE TAX INSIGNIA ~ ( 1 l Metered 
cigarette tax units shall be purchased at designated county 
treasurer offices on either a cash or credit basis. 

(a) Cash remittances shall be made payable to the Montana 
department of revenue or the state treasurer and shall be 
collected by county treasurers before setting meters. 

(b) A cigarette tax surety bond, as referenced in 16-11-
117, MCA, must be on file with the Montana department of revenue 
and written authorization given to county treasurer by the 
department before credit purchases are allowed. 

(c) The original copy of form CT-201, order for Montana 
metered cigarette tax er heAd aftd/er heat a~~lied ei~arette tan 
~. shall be submitted to the department by county 
treasurers to report each cash or credit purchase. 

(d) County treasurers shall keep ledgers verifying 
ascending and descending settings on cigarette tax meters. 

(2) Ferm C'i' 291 is SMemittea te the de~artmeAt B) 
wheleealers reqMestiA~ ~Mrehases ef ei~arette taM iRsi~Aia heAd 
a~~lied deeals eAd is Meed fer eeth eash aAd eredit 
tl'aAsaetieAB. Roll or hand applied stamp orders shall be 
submitted on form CT 201. directly to the department on a cash 
or credit basis. 

8YIH: Sec. 16-11-103 MCI\ 
IMf: Sec. 16-11-115 and 16-11-117 MCA 

42.31.131 CIGARETTE TAX REFUNDS/DISTRIBUTIONS (1) through 
(4) remains the same. 

(5) No credit or refund for non-taxed (quota) sales on an 
Indian reservation will be allowed to a wholesaler once the 
retailer/reservation has depleted the quota amount. (See ARM 
42.31.107 for qualifying sales.) Amounts on form CT-207 
received during the month will be reconciled with amounts on 
form CT-206 filed at the appropriate time. Any discrepancies 
found will be added to or subtracted from the amount requested 
for ~ ~/refunds of the current month. Added/subtracted 
amounts will be applied to the request of the wholesaler that 
causes the discrepancy to develop. 

8llltl: Sec. 16-11-103 MCA 
IMP: Sees. 15-1-503, 16-11-112, and 16-11-156 MCA 
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42. 31.202 PAYMENT OF TAX -- BOND (1) The wholesaler 
shall remit the appropriate tax calculated at the statutory rate 
on the wholesale price paid for tobacco products, ether tkaa 
cigarettes, purchased and delivered from manufacturers, less 5\ 
of the computed tax for collection, together with copies of the 
itemi:i!ed invoices and Form No. TP-101, Tobacco Products Tax 
Reporting Form. Such remittance shall be made to the department 
of revenue by the lOth of each month covering purchases of 
tobacco products, e~her tkaR eigarettes 1 made during the 
previous month. Forms will be supplied by the department of 
revenue upon request. 

(2) remains the same. 
hQIH: Sec. 16-11-103 MCA 
IM£: Sec. 16-11-203 MCA 

42.31.204 PAYMENT OF TAX BY RETAILER (1) Any individual, 
firm, fiduciary, partnership, corporation, trust, organization, 
or association, however formed, who is engaged in the business 
of selling tobacco products to the ultimate consumer and who 
purchases tobacco products, ether thaft cigarettes, on which the 
statutory tobacco products tax has not been precollected and 
paid to the department of revenue must comply with all the 
provisions of Title 16, chapter 11, part 2, MCA, and these rules 
to prepay the tax before offering to sell such tobacco products. 

(2) remains the same. 
AQTH: Sec. 16-11-103 MCA 
IH£: Sec. 16-11-202 and 16-11-205 MCA 

42. 31.205 DISPLAY OF NOTICE OF TAX (1) Any person 
selling tobacco products, ether thaft eigarettee, at retail shall 
display in the premises where such products are sold a notice of 
the tax included in the selling price. 

(2) Below is a sample format of the notice: 

NQI.I.Q1i 
NOTICE is hereby given that a Montana tax, calculated at 

the statutory rate on the wholesale price of tobacco products7 
ether thafl cigarett.ee 1 to the wholesaler is included in the 
price of all tobacco products, ether thaa eigarettea, sold in 
this store. 

AYIH: 
.IMf: 

Sec. 16-11-103 MCA 
Sec. 16-11-202 MCA 

42 31.211 WHQLESALER INYOICES (1) remains the same. 
(21 The talS is on the wholesale price of the tobacco 

products without any deductions. Examples of deductions include 
but are not limited to earlv oayment discounts. cash discounts 
or volume discounts. 

&QIH: Sec; 16-11-103 MCA 
IM£: Sec. 16-11-202 and 16-11-203 MCA 
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42.31.212 STAJEMENT BY WHOLESALER (1) All invoices or 
sales slips issued by wholesalers covering sales to retailers of 
all tobacco products 1 ether thae ei!!'al!'ettes 1 must contain a 
statement (typed, printed, or stamped) that the applicable 
Montana tobacco products tax is included in the total billing 
cost. 

aYIH: Sec. 16-11-103 MCA 
IMf: Sec. 16-11-202 and 16-11-203 MCA 

4;!,31.213 WHOLESALER AND RETAILER RECORDS (1) Every 
wholesaler shall keep at its place of business complete and 
accurate records for that place of business, including legible 
copies of all invoices for tobacco products, ethel!' thae 
ei!!'af'ettes, held, purchased and delivered, or sold in this state 
by the wholesaler. All records must be preserved for a period 
of 5 years from the date of purchase or from the date of last 
entry in the records. 

(2) Every retailer shall keep at its place of business 
complete and accurate records for that place· of business, 
including legible copies of all itemized invoices of purchases 
of tobacco products 1 ether thaR ei~arettes, purchased and 
delivered from all wholesalers. The invoices shall show the 
name and address of the wholesaler and the date of purchase. 
All records must be preserved for a period of 5 years from the 
date of purchase or from the date of last entry in the records. 

AYitl: Sec. 16-11-103 MCA 
IM£: sec. 16-11-118, 16-11-202 and 16-11-203 MCA 

42.31.302 COMPLAINTS, ANa INVESTIGATIONS. aN~ PENALTIES 
(1) through (3) remains the same. 
!4) Violations of Title 16. Chapters 10 and 11 shall be 

punished by applyina penalties using a progressive procedure. 
The first violation in any 3-year period will result in a 
written warning. A second violation in the same three year 
period may result in a fine of $500 and/or §l"'!l"'llsion of the 
violator's license for a period of time not less than 5 nor more 
than 20 consecutive business days. The third and any other 
subsequent violation may result in a fine of $500 and/or 
suspension of ljcense for a period of not less than 20 
consecutive busjness days nor more than one year. No person who 
has their license suspended for one year may reapply for a 
license until one year after the year for which the license was 
suspended, 

8QIH: Sec. 16-10-104 and 16-11-103 MCA 
IM£: Sec. 16-10-305 and 16-11-llB MCA 

42,31,309 DEFINITIONS (1) As used in this subchapter the 
following definitions apply in addition to those found in 16-10-
103, MCA: 

(a) through (d) remain the same. 
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{e) "Ift·,.eiee east ef ei!'jal!'eU:ee te the l!'etailelf" 111eaae tae 
east sf ei!'jal!'ettes te the l!'etailer ift the ~~aaeiey as iaaieaeea 
eft the wheleaalet'' s ift'>aiee fer the ei!'jarettes te waieh the 
iftweiee applies el!' the whelesaler's iaveiee felf the ei!'jat'ettes 
last p~:~rehasea, B)l the retails!!', oilftiehe'>er is lswet' 1 as shewft eft 
the wheleaalel!'' a ift•;eiee. Ne aea~:~etisfts 111ay ee 111a8e fs!.' tlfaae 
aisee~ata, easft aisee~Hts 81!' aa) stftel!' aea~~tetiea that we~:~la 
•efleet a east lewet' thaft 111iaiM~~~tll. 

(f) "Iw;eiee east sf eigarettes te the wfteleaale!!'" 111eafts 
the east ef ei!'jal!'ettes te the whelesalel!' ift tfte ~~afttit}' as 
iftliieatea eft tfte lllaft~faet~:tt'el!''s ift~eiee fa!.' the ei!'jal!'ettea te 
whieh tfte iftweiee applies el!' the lllaftl:lfaet~:~rer's iftweiee fel!' the 
eigat'etl;es las I; p~~tl!'eftasea 1 l!ly the whelesale!!' 1 whiehe, eJ!' is 
leweJ!', as shewft eft tfte llllilftlifaet~:tJ!'el!'' a ift'> eiee eefere afty 
8e8~etiefts fe! tJ!'aae er easa aiseeldftES elf aft) ethel!' 
tllaftlifaetldl!'ei!''S aisealiftt effel!'ea. 

~.UU. "Montana Cigarette Sales Act• means the laws 
codified in Title 16, chapter 10, MCA. 

+htl!l •Trade discounts• represent adjustments to the 
purchase price granted by a vendor. The discount may vary 
depending upon the quantity of purchases, or other factors 
established by the vendor. If a discount is always allowed 
irrespective of time of payment, it is considered to be a trade 
discount. 

4+)-J.gl "Manufacturer's base cost" means the manufacturer's 
1 ist cost per unit, before any cash or trade discounts are 
applied. There is only one base cost for each brand/style Qt 
cigarette. 

(hl "Conspicuous• means a term or clause when it is SQ 
written that a reasonable person against whQm it is to operate 
ought to have noticed it. 

AQTH: Sec. 16-10-104 MCA 
IM£: Sees. 16·10-103 and 16-10-301 MCA 

42. 31.331 SALES FROM VENDING MACHINES (1) remains the 
same. 

{2) For places open to the general public the vending 
machine must be located in a place where the owner or an 
employee of the establishment can see it to ensure individuals 
under the age of 18 do not use the machine. For example, all 
tobacco vending machines in a hotel or motel must be located in 
the lobby where the desk clerk can see who is making the 
purchase from the machine. Licensees aie l!'espensible te ins~~tl!'e 
the!e is a s}'stelll ef e~:~pe~ieien in plaee te p!e~ent vielatieae. 

AYIH: Sec. 16-11-312 MCA 
!Mf: Sees. 16-11-305 and 16-11-306 MCA 

42. 31.335 SIGNS (1) The retailer must conspicuously 
display a sign at each place on the premises that tobacco 
products are sold or displayed; each sign must include the 
language shown in ARM 42.31.330~. This includes all cash 
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registers, display racks. vending machines or other places where 
tobacco products are available to the consumer or where the 
consumer pays for the tobacco product. 

(2) The department will furnish the signs. However, if 
the retailer wishes to furnish the sign (s), the sign must 
contain the language shown in ARM 42.31.330~. 

13) Signs must be conspicuously placed at each place 
tobacco products are displayed and sold. To determine whether 
signage is conspicuous. the reasonableness test must be applied, 
i.e .. would a reasonable person get the message? Some examples 
of conspicuously displayed signs are; 

(a) Linear displays; signs posted at least every 10 feet. 
If a display area is 10 feet long. a sign placed in the center. 
not less than 4 feet or more than 8 feet above the floor should 
meet the reasonableness test. 

!bl If the display area is 20 feet long, signs placed in 
the center and two feet from each end and not less than 4 feet 
or more than 8 feet aboye the floor should be adequate. 

(c) Non-linear displays; signs posted on each side of a 
square display area where tobacco products are offered; signs 
posted every 5 feet in a circular display should be adequate. 
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Example: 

r 
Front View of Display 

10Ft 10Ft .. 
• 

Too View of Display 
lall sides are less than 10 ft long) 

Sign 
Front View of Display ~ -

• I 
Sign 

__ _.~ ....... v_i_ew_.l.,. s~~ 
I 

Top 
10Ft 

Si~_,.. 1 Top View 

-t 
Sec. 16-11-312, MCA 

Sign 
AUlli: 
lllf.: Sees. 16-11-304, 16-11-305 and 16-11-306, MCA 

42.31.345 PEHALTIES (1) The penalties mandated under 16-
11-308, MCA, will be enforced and collected by the department of 
revenue. ee~:tftty attel!ftey i:ft &he eeWlty wke!'e the ·,•ielatieR 
eee~:t!'!'eEl. 

12! The tobacco education fees mandated under 16-11-308, 
MCA. will be enforced and collected by the Department of Public 
Health and Human Services. 

AQIH: Sec. 16-11-312 MCA; IM£: Sec. 16-11-308 MCA 

MAR Notice No. 42-2-582- 19-10/12/95 



-2121-

3. The Department is proposing these amendments because 
the 1995 Legislature enacted legislation which either conflicts 
with the present rules or requires additional rulemaking to 
clarify the new laws. House Bill 587 simplified the language in 
the statute making it easier to understand. It also clarified 
language to reflect current administration and industry 
practices. The rules are amended where appropriate to reflect 
the alignment of the definitions in Title 16, sections 10 and 11 
to eliminate confusion regarding these definitions. The 
Department was involved in litigation with members of the 
industry which resulted in the elimination of the wholesaler 
residency requirement, McLane Western. Inc. v. Department of 
Reyenue, First Judicial District Court Cause No. ADV-92-054. 
The result of this litigation requires amendments to the current 
rules. The Legislature repealed 16-10-401, MCA and replaced the 
criminal penalty with a civil penalty for violations of minimum 
pricing. Additional amendments to the Department rules were 
required to coincide with the legislative change. House Bill 
539 was amended to clarify the penalty and enforcement language 
specifically related to the Youth Access Law and the 
Department's rule amendments reflect these changes in law. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

than November 17, 1995. no later 
5. 

Affairs, 
hearing. 

Cleo Anderson, Department of Revenue, Office of Legal 
has been designated to preside over and conduct the 

~_k~_n.,~ 
CLEO ANDERSON 
Rule Reviewer Director of Revenue 

Certified to Secretary of State October 2, 1995 
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BEFORE THE TEACHERS' RETIREMENT BOARD 
OF THE STATE OF MONTANA 

In the matter of the adoption of 
new rules, amending Rules 
2.44.301A, 2.44.307, 2.44.409, 
2.44.502, 2.44.509, 2.44.510, 
2.44.518 and 2.44.524 for the 
purpose of clarification and 
complying with amendments adopted 
by the 1995 legislature and repeal 
of Rules 2.44.303, 2.44.405, 
2.44.406, 2.44.520 and 2.44.521 
relating to the Teachers' 
Retirement system 

TO: All Interested Persons. 

NOTICE OF ADOPTION, 
AMENDMENT AND 
REPEAL OF 
RULES, RELATING TO 
THE TEACHERS' 
RETIREMENT SYSTEM 

1. On June 15, 1995, the Teachers' Retirement Board published 
notice of a public hearing on the proposed adoption of the above 
new rules, amendment and repeal of rules relating to the Teachers' 
Retirement system in Administrative Register, Issue number 11, 
starting at page 977 and inclusive of page 984. 

2. On July 13, 1995 at 10 a.m. at the Teachers' Retirement 
System, 1500 Sixth Avenue, Helena, Montana, a public hearing was 
held pursuant to the June 15, 1995 notice. Jody May, representing 
Montana State University, was present and submitted written 
testimony. 

3. The following written comments were received by the board: 

COMMENT: Rule 2.44.50(!. Jody B. May, Director, Payroll & 

Benefits Services Office, Montana State University, submitted 
written comments saying that the proposal will have an adverse 
impact on retirement income for TRS members retiring mid-year under 
12-month fiscal year contracts. A distinction needs to be made in 
prorating fiscal year 12-month contract compensation and academic 
year 9-month contract compensation on mid-year terminations. 

RESPONSE: Under the proposed amendments, each member, 
regardless of his contract status, will have his average final 
compensation (AFC) calculated on the same basis as service is 
credited to his or her account. 

However, because of the few members that retire mid-term, and 
to help simplify the calculation of average final compensation for 
members retiring mid-term, the board has modified the proposed rule 

· to prorate compensation based on the amount of the member's 
contract reported their final fiscal year, plus any additional 
compensation earned during the final three years. 
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CQMMENT: Rule 2.44.510. Jody B. May, Director of Payroll & 
Benefits Services Office, Montana State University, submitted 
written comments stating he agreed that the proposal would create 
efficiencies for TRS in tracking post-retirement contracts. 
However, proration would unnecessarily restrict a department from 
hiring a retiree immediately after retirement. Allowing a retiree 
to earn up to the yearly maximum during any part of a fiscal year 
would further simplify TRS record keeping and not produce any 
adverse impact on the employee or employer. 

RESPONSE: The Board agrees and has modified the proposed rule 
to state the period for determining the amount a retiree may earn 
while receiving retirement benefits shall be the fiscal year. 

4. The following verbal comments were received by the Board: 

CQMMENT: Rule I. Cll and Cll!cl provided for the calculation 
of the cost to purchase service when a member applies. If the 
member is not eligible at the time they apply, there could be some 
confusion regarding how the cost to purchase service will be 
calculated. 

RESPONSE: The board has inserted "or are eligible" following 
"apply" in each subsection. 

CQMMENT: ~. It was brought to the board's attention 
that IRS prov1s1ons covering rollovers do not allow direct 
transfers between defined benefit pension plans. Therefore, other 
public retirement ·systems cannot directly transfer a member's 
account to the Montana Teachers' Retirement System. However, a 
member can, within 60 daya of receipt of a qualified refund, 
rollover the taxable portion of the refund with the TRS. 

RESPONSE; The board haa changed the title to "ROLLOVER OF OUT­
OF-STATE CONTRIBUTIONS" and deleted any reference to a direct 
tranafer. 

CQMMENT: Rule 2.44.518. The example uaed in rule 2.44.518 
was not clear. 

RESPONSE: The rule, as adopted, has a clearer example. 

5. The Teachers' Retirement Board haa adopted the proposed rules 
with the following changea: 

RULE I. CREDITABLE SERVICE FOR MEMBERS AFTER JULY 1. 1989 
( 1) The actuarial cost to purchaae creditable aervice by 

members who first became members on or after July 1, 1989 will vary 
by the member's compenaation, age and years of service at the time 
they apply or are eligible to purchase the additional service. 

(a) through (b) remain the same. 
(C) The years of service will be determined by the total 
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number of years of creditable service the member is eligible to 
receive on the date they apply or are eligible to purchase service 
under this rule. 

(2) remains the same 
Rule V. BfRBe~-~RANSPBR-9R-ROLLOVER Of OUt-~STATE . 
CONT~IBQTIQNS ( 1) e era purchas~ng 

additTOna serv~ce and who have ftOt W1tndrawn their account from 
another public retirement system qualified under section 40l(a) of 
the Internal Revenue Code, may. within 60 days of receipt of a 
Qualified refund. apply fer a direee eransfer e£ the to roll oyer 
the taxable portion of the refund aeee11ne balanee. The amount 
transferred rolled oyer must not exceed the amount owed to purchase 
additional service. 

2. 44.509 COMPUTATION OF £/frhM¥ AVERAGE FINAL COMPENSATION 
~ (1) remains the same. 

(a) elle e!;Zt!Lalent of 3:::::fltl:l eenseet~tiwe year-s' ~ 
eompeosatian reperted eeneraets immediaeely preeedin~ retir-ement 
will be prorated en the some Basis as serviee is eredited tbret~gb 
the finai fisea1 yen. Fer eJCMtple: it a member retire a effeetire 
Jant~ar~ 1. aod baa reeeited sertiee eredit a£ 9.59 io their final 
fiseal year. then the eempensatien reported in the fioal £iaeal 
year. plt!s 199\ e£ the esmpensatien reported in the 2 preeedin; 
Hseal ~earo. pha 59\ o£ the Jrs;l Haeal ;wear's eempeosatittD 
preeeding tbe date ef termiootiao. mttst be 11sed to ealetalate 
a·t'era;e final eempensaUen the equivalent of the final three 
consecutive years• contracts reported to the system. based on the 
percentage of the member's final contract reported during their 
last fiscal year. plus any additional compensation reported during 
the same period. For example. if 50% of the member's contract is 
reported during their final fiscal year, then we would calculate 
AFC using the compensation reported during the last fiscal year, 
plus the salary r~ported the first fiscal year preceding 
retirement, plus· 'the salary reported the second fiscal year 
preceding re~irement, plus 50% of the salary reported the third 
fiscal year preceding retirement; or 

(b) ~ AllY 3 1ull consecutive fiscal years' compensation 
which yield the highest average. 

(2) remains the same 

2.44.510 ADJUSTHENT OF BENEFITS 
(1) remains the same. 
(2) remains the same. 
131 Effective July 1, 1995, the period for determining the 

amount that a retiree may earn while receiving retirement benefits 
shall be the fiscal year. July l. through June 30, iL[espectiye of 
the month in which thev retired. ~be ame~nt a retiree may earn 
fallewing a mid ;wear retirement m11st be peerated based en the ratie 
of tbe D!IHIBer ef mentl!a remaining in the fieea1 ~ear di'tided b;w li!, 

2.44,518 LIMIT ON EARNED COMPENSATION (1) through (4) remains 
tne same. 
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YEAR 9 
AY E9UP. 45,999 
SIDHIBR E9UP 11$,. .. ~ 1,999 
BM'I'RA E911P 9 
'!'liB C.\P N9NS 
SMCBSS 

FINAJ:. E911P. 

YEAR 0 
AY COMP: 45,000 
SUMMER COMP !lf9 Pf'rmo) 

EXTRA COMP __JL_ 
TOTAL COMPENSATION 45,000 

THE CAP NA 
DIFFERENCE (BlfT NOT <: 0 00~ 

LESS EXEMPT EARNINGS 
EXCESS (Btn NOT < 0.00) 

AVERAGE FINAL COMPENSATION 

1 2 
59,999 54,999 
19,999 9 

9 1,599 
.i:L:5ti :5::L::J:5:!I: 

599 1,959 

59,599 54,459 

1 2 
50,000 54,000 

1,000 1,000 
__IL__ ___L_2QQ 
51,000 56,500 

.ll.,.._5_Q_Q ~ 
1,500 950 

--LJ!..!I..O. --LJ!..!I..O. 
500 0 

50,500 56,500 

3 
69,999 

9 
22::dti 

699 

59,499 

3 
60,000 

0 
__L_S_QQ 
61,500 

~ 
0 

_Q_ 
0 

61,500 

SMESSS 

2,159 

TOTAL 
EXCESS 

500 

Average final compensation is egual to the total compensation less 
excess earnings. 

6. The board has adopted new Rules II, III, IV, VI, and VII, and 
amended Rules 2.44.301A, 2.44.307, 2.44. 409 and 2.44. 502, 
and 2.44.524 substantially as noticed. 

7. The board has repealed Rules 2.44.303, 2.44.405, 2.44.406, 
2.44.520 and 2.44.521 as proposed. 

8. The new rules which have been adopted will be numbered as 
follows: 

Rule I 
Rule II 
Rule III 
Rule IV 
Rule V 
Rule VI 

Reviewer 

2.44.413 
2.44.525 
2.44.414 
2.44.526 
2.44.415 
2.44.517A 
2.44.527 

Legal Counsel David L. Senn, Administrator 
Teachers' Retirement System 

Certified to the Secretary of State October 2, 1995. 
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BEFORE THE DEPARTMENT OF AGRICULTURE 
OF THE STATE OF MONTANA 

In the matter of the adoption 
·of new rule I (ARM 4.12.219) by 
reference and repeal of ARM 
4.12.201 through ARM 4.12.217 

TO: All Interested Persons 

CORRECTED NOTICE OF ADOPTION 
OF NEW RULE AND REPEAL OF 
RULES PERTAINING TO FEED AND 
PET FOOD REGULATIONS 

1. On July 13, 1995, the Department of Agriculture 
published notice of adoption and repeal of the above-stated 
rules at page 1321 of the 1995 Montana Administrative Register, 
issue no. 13. 

2. The department has adopted the new rule and repealed 
rules as proposed in MAR issue no. 4, page 243 with the 
following clarification. (Replacement pages for this corrected 
notice have been submitted). 

3. This corrected notice serves to clarify that the new 
rule will be effective October 1, 1995 but the department will 
DQt enforce compliance until October 1, 1996 to allow feed 
label registrants one year transition into compliance. In the 
interim, the effective date of the repeal will be october 1, 
1996 so that the department will have enforceable rules. 
All labels for commercial feeds and pet foods sold in Montana 
after October 1, 1996, must be in compliance with this notice. 

AUTH: 80-5-110 MCA IMP: 80-5-108 AND 80-5-110 

DEPARTMENT OF AGRICULTURE 

~ ~RalpPec 
Director 

Certified to the Secretary of State-this~ day o~ 
1995. 
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BEFORE THE STATE AUDITOR 
AND COMMISSIONER OF INSURANCE 

OF THE STATE OF MONTANA 

In the matter of the general revision of ) 
rules (6.6.5001, 5004, 5008, 5020, 5024, ) 
5028, 5032, 5036, 5044, 5050, 5058, 5060,) 
5062, and 5066) regarding small employer ) 
health benefit plans and reinsurance and ) 
repeal of existing rules 6.6.5012, ) 
5016, 5040, 5094, and 5098 ) 

NOTICE OF ~ 
AND REPEAL 

1. On August 10, 1995, the State Auditor and 
Commissioner of Insurance (Auditor) published notice at pages 
1472 through 1494 of the Montana Administrative Register; 
Issue No. 15, to consider the amendment of ARM 6.6.5001, 5004, 
5008' 5020. 5024' 5028' 5032' 5036' 5044. 5050' 5058, 5060' 5062, 
and 5066 and the repeal of ARM 6.6.5012, 5016, 5040, 5094, and 
5098. 

2. On September 7, 1995, a public hearing was held in 
Helena concerning the proposed revisions in the small employer 
health benefit plans and reinsurance program. There were 
representatives from a Health Service Corporation, the Montana 
Hospital Association, HEAL Montana, and the Auditor's office. 
Additional comments were received from a Health Management 
Organization. 

3. After consideration of the comments received on the 
proposed rule amendments and rule repeals, the Auditor has 
repealed the rules as proposed; adopted the proposed 
amendments to rules 6.6.5024, 6.6.5028, 6.6.5032, 6.6.5044, 
6.6.5050, 6.6.5058, 6.6.5060, 6.6.5062, 6.6.5066 with 
conversion from session law to statute as codified and made 
the following changes to proposed rules: 

6.6.5001 PEFINITIQNS For the purposes of this sub­
chapter, the following terms have the following definitions: 

(1) through (7) remain the same as proposed. 
(B) "Eligible employee" means any-employee defined in 

33-22-1803(12), MCA. All employees who work an average of 30 
hours a week or more shall be considered an eligible employee 
unless. at the sole discretion of the employer. the insurance 
contract has specified in an endorsement a different hourly 
requirement of between 20 and 40 hours a week as contemplated 
in ~8EM 6.6.5058(3). An eligible employee does not include 
an employee who works on a part-time, temporary or substitute 
basis. 

(B) (a) through (13) remain the same as proposed. 

AUTH: 33-1-313 and 
33-22-1822, MCA 

19-10/12/95 

IMP: 33-22-1802, 33-22-1803, 
and 33-22-1813, MCA 
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6.6.5004 APPLICABILITY. SCOPE. AND TRANSITION 
(1) through (5) remain the same as proposed. 
(6) A group qualifies as a small employer group if it 

meets the definition in 33-22-1803(25)~ and employs at 
least 3 but not more than 25 eligible employees regardless of 
whether the eligible employee intends to enroll in the group's 
health benefit plan. The number of eligible employees 
includes every employee who meets the hourly requirement set 
by the employer as defined in 33-22-1803(12)~ and ARM 
6.6.5001(8). A small employer group must meet a carrier's 
participation reQuirement for issuance of a policy. 

(7) through (11) remains the same as proposed. 

AUTH: 33-1-313 and 
33-22-1822, MCA; 

IMP: 33-22-1802, 33-22-1808, 
and 33-22-1812, MCA 

6.6.5008 COVERED SERVICES OF POLICIES UNDER STANDARD 
fL8H (1) through (2) (b) remain the same as proposed. 

(2) (c) Coverage for all statutory mandated benefits, 
including, but not limited to those mandated by 33-22-132, 
~(mammography examinations); 33 ~~ 393 1 33-22-512, ~ 
33-~10-1014~ (well child care); 33-22-703~ (mental 
illness, and chemical dependency); 33-22-114, MCA, (services 
of physician's assistants- certified); 33-22-125, MCA, 
(independent chiropractic examination and review); 33-22-130, 

MCA, (treatment of adopted children); 33-22-131, MCA, 
(phenylketonuria treatment); 33-22-301, ~33-22-504, ~ 
and 33-30-1001, MCA, (newborns); 33-22-304, ~33-22-506, 
~ and 33-30-1004, MCA, (continuation of coverage for the 
handicapped); 33-22-305 through ~311, MCA (the Individual 
Family Disability Insurance ContinuaLion of Coverage Act); 
33-22-503, MCA (regarding continuation of benefits to 
dependents); 33-22-507, MCA (regarding continuing group 
coverage after reduction of work schedule); 33-22-508, MCA 
(regarding conversion on termination of eligibility); 
33-22-509, MCA (regarding imposition of pre-existing 
conditions to a converted policy covered by a group contract); 
and 33-22-510, MCA (insured family-conversion entitlement). 

(d) Standard plans must comply with 49-2-309~. 
(3) remains the same as proposed. 

AUTH: 33-1-313 and 
33-22-1822, MCA 

IMP: 33-22-1802 and 
33-22-1812 

6.6.5012 COVERED PREVENTIVE CAEE AND HEALTH MAINTENANCE 
SERVICE OF POLICIES UNQER STANDARD PLAN is hereby repealed as 
proposed. 

Auth: 1-3-204 and 
33-22-1822, MCA 

IMP: 33-22-1802 and 
33-22-1812, MCA 
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6.6.5016 SERVICES THAT MAY BE EXCLUDED FRQM COVERAGE 
UNDER THE STANDARD PLAN is hereby repealed as proposed. 

Auth: 1-3-204 and 
33-22-1822, MCA 

IMP: 33-22-1802 and 
33-22-1812, MCA 

6.6.5020 DEDUCTIBLE CHARGES. COINSURANCE. MAXIMUM 
ALLOWABLE OUT-OF-POCKET CHABGES. AND LIFETIME MAXIMUM BENEFIT 
LEVEL UNDER THE STANDARD PLAN (1) Policies of insurance 
offered under the standard health benefit plan contemplated by 
NEW SECTION 6 of HB466 must provide an annual deductible of 
~~ or less per person and ~~ or less per family. 
Such deductible must be applicable to all benefits, except as 
specifically exempted by these rules or statute. 

(2) and (3) remain the same. 
(4) Policies of insurance offered under the standard 

health benefit plan contemplated by NEW SECTION 6 of HB466 
must provide a lifetime maximum benefit of not less than 
$1,000,000 a~ ffiere. 

AUTH: 33-1-313 and 
33-22-1822, MCA 

IMP: 33-22-1802 and 
33-22-1812 

6.6.5024 HMO COST SHARING SCHEDULE AND EXCEPTION TO 
SIANPARD PLAN PROVISIONS adopted as proposed. 

AUTH: 33-1-313 and 
33-22-1822, MCA 

IMP: 33-22-1802 and 
33-22-1812, MCA 

6.6.5028 CONTRACT LANGUAGE adopted as proposed. 

AUTH: 33-1-313 and 
33-22-1822, MCA 

IMP: 33-22-1802 and 
33-22-1812, MCA 

6.6.5032 CRITERIA OF POLICIES OFFERED QNDER BASIC PLAN 
adopted as proposed. 

AUTH: 33-1-313 and 
33-22-1822, MCA 

IMP: 3322-1802 and 
33-22-1812, MCA 

6.6.5036 CALCULATION OF BENEFIT VALUES (1) For the 
purposes of determining whether a health benefit plan is a 
basic health benefit plan under ARM 6.6.5032, a benefit value 
method may be developed and used by the small employer carrier 
as contemplated in 33-22-1803(6)~. The carrier has the 
option to use ~the following computations te aeterffiiae a 
~eaefit ¥al~e M~st Ma) Be ~sed, together with the values 
listed~. to determine a benefit value for major medical health 
insurance plans. This calculation may not be used for HMO 
rule benefit plans. The values in Table I in (1) (d) of this 
section may not be used for any health benefit plans with only 
partial medical coverage. such as hospital-only expense plans 
or hospital and surgical expense plans. The calculation and 
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its result aresubiect to review and approval by the 
commissioner. 

(a) through (e) remain the same. 
(2) Filing of basic plans for approval by the department 

as stipulated in 6.6.5044 must include a description of the 
small employer carrier's benefit value method, an actuarial 
certification that the formula's expected claims costs. 
utilization rates and values used are based on commonly 
accepted actuarial assumptions. and the calculation of the 
benefit values of the carrier's standard and basic plans. 

AUTH: 33-1-313 and 
33-22-1812, MCA 

IMP: 33-22-1802, 33-22-1809, 
and 33-22-1812, MCA 

6.6.5044 FILING AND APPROVAL OF BASIC AND STANDARD PLANS 
remains the same as proposed. 

AUTH: 33-1-313, 33-1-501 IMP: 33-22-1802, 33-22-1811, 
and 33-22-1822, MCA and 33-22-1812, MCA 

6.6.5050 STATUS OF CARRIERS AS SMALL EMPLOYER CARRIERS 
remains the same as proposed. 

AUTH: 33-1-313 and 
33-22-1822, MCA 

IMP: 33-22-1802, 33-22-1812, 
and 33-22-1814, MCA 

6.6.5058 REQUIREMENT TO INSURE ENTIRE GROUPS remains 
the same as proposed. 

AUTH: 33-1-313 and 
33-22-1822, MCA 

IMP: 33-22-1802, 33-22-1811, 
and 33-22-1812, MCA 

6.6.5060 COVERAQE THROQGH ASSOCIATIONS remains the same 
as proposed. 

AUTH: 33-1-313, 33-1-501 
and 33-22-1822, MCA 

IMP: 33-22-1802 and 
33-22-1803, MCA 

6.6.5062 RESTORATION OF COVERAGE remains the same as 
proposed. 

AUTH: 33-1-313 and 
33-22-1822, MCA 

IMP: 33-22-1802, 33-22-1809, 
33-22-1812, and 33-22-
1814, MCA 

6.6.5066 QUALIFYING PREVIOUS ANQ QUALIFYING EXISTING 
CQVERAQES remains the same as proposed. 

AUTH: 33-1-313 and 
33-22-1822, MCA 

IMP: 33-22-1802, 33-22-1810, 
33-22-1811, and 
33-22-1812, MCA 
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4. The agency has fully considered all written and oral 
submissions respecting the proposed rules and responds as 
follows: 

COMMENT: Rule 6.6.5098 should not be repealed in its 
entirety, but modified to reflect changes in law. 

RESPONSE: HB 466 eliminates all rule-making authority related 
to Section 33-22-1809, MCA. The Commissioner of Insurance 
does not have general rule-making authority, along with the 
fact that this act very specifically designates rule making 
authority for particular provisions. Although law retains 
requirements such as actuarial certification of rates and 
restrictions of premium rates, no rules can be written related 
to this section of law. Insurers can contact the Department 
of Insurance with questions on meeting the requirements of 
Section 33-22-1809, MCA. 

COMMENT: Does Rule 6.6.5004 new section 6 preclude a minimum 
participation requirement? 

RESPONSE: The intent of new section 6 of ARM 6.6.5004 is to 
clarify that group si~e is based on eligible employees, not 
the number of enrolled employees. The adopted rule clarifies 
that this rule does not eliminate the prerogative for 
insurers to require minimum participation in a small group 
plan for issuance of a policy. 

COMMENT: Rule 6.6.5008 erroneously cites Sections 33-22-303 
and 33-20-1014, MCA. 

RESPONSE: These errors were corrected in rule 6.6.5008. 

CQMMENT: Rules 6.6.5008 and 6.6.5032 require that basic and 
standard plans must comply with the non-gender insurance 
statute. Compliance must occur and it is redundant to state 
this in rule. 

RESPONSE: This prov1s1on in rule is stated to clarify to 
carriers the applicability of the non-gender insurance 
statute. The rule does not expand the applicability of the 

· non-gender insurance statute and is therefore appropriate in 
rule. 

COMHENT: The proposed rule change for Rule 6.6.5020 failed to 
change the deductible levels for standard plans as stipulated 
in HB 466. 

RESPONSE: The adopted rule corrects this omission. 

COMMENT: Does Rule 6.6.5020 section 3 require refiling and 
approval of all small group health plans, including plans 
previously approved? 
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RESPONSE: The intent of this rule is to require filing of any 
new small group policy and any previously approved policy that 
has a status change as basic, standard or non-basic/non­
standard plan. Any form previously approved that is not 
changing status, does not need to be re-filed. This rule does 
require each small group carrier to submit a statement to the 
department listing the plans designated as standard and basic 
even if the plans were previously approved and there is no 
change in the status of the plan as basic or standard or non­
basic/non-standard. The statement should list all of a 
carrier's small groups plans by form number, the status of the 
plan as basic, standard or neither and whether the plan was 
previously approved by the Department. 

COMMENT: Rule 6.6.5001 (B), the definition of "Eligible 
employee" omitted the words "sole discretion of [the] 
employer" which are part of the statutory language. 

RESPONSE: Language has been added to the adopted rule to make 
the recommended clarification. 

COMMENT: In Rule 6.6.5020 the statute says that the maximum 
lifetime benefit "may not be less than $1 million", while the 
rule refers to maximum lifetime benefit of $1 million or more. 

RESPONSE: While the language means the same, it avoids some 
confusion if the language is the same as the statute and the 
rule is changed accordingly. 

COMMENT: The denominator for the standard plan's Benefit 
Value Calculation should be .75. 

RESPONSE: The denominator of .B in the benefit value 
calculation is to adjust for the fact that the claim costs 
derived from the Tillinghast manual are based on an assumed 
coinsurance of B0/20. Dividing by .B results in a claim cost 
reflecting 100% coverage by the insurer, which is then 
adjusted by multiplying by the coinsurance portion the 
carrier's plan will cover. It has nothing to do with the 
former requirement that the standard plan provide B0/20 
coinsurance. 

The formula, now an optional formula, provides claim costs 
based on Tillinghast's 1994 Group Medical Insurance Rate 
Manual. An actuarial certification would not be needed if 
these factors are used. It is a good idea to require an 
actuarial certification from companies who use their own 
estimates and formulas. These benefit value calculation 
submissions should require actuarial certifications that the 
formula, expected claim costs, utilization rates and any other 
values are based on commonly accepted actuarial assumptions. 

COMMENT- It was suggested that the Calculation of Benefit 
~ be further defined so to restrict use of these factors 
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to major medical types of plans. and authorize the 
commissioner to review and approve all benefit value 
calculations made by the small employer carrier. 

RESPONSE: This suggestion was adopted and the rule was changed 
to reflect this comment. 

BY: 

BY: 

MARK O'KEEFE 
State Auditor 

Deputy State Auditor 

Certified to the Secretary of State this 2nd day of October, 
1995. 
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE 
OF THE STATE OF MONTANA 

In the matter of the 
adoption of new rules I 
(ARM 6.6.5501) through 
rule VIII (6.6.5514) 

NOTICE OF ADOPTION OF NEW RULES 
PERTAINING TO THE SUPERVISION, 
REHABILITATION AND LIQUIDATION 
OF SELF-FUNDED MULTIPLE EMPLOYER 
WELFARE ARRANGEMENTS 

1. On August 10, 1995, the State Auditor and 
Commissioner of Insurance (Auditor) published notice at pages 
1470 through 1471 of the Montana Administrative Register, 
Issue No. 15, to consider a new rule relating to supervision, 
rehabilitation and liquidation of self-funded multiple 
employer welfare arrangements. 

2. On September 7, 1995, a public hearing was held in 
Helena concerning the proposed adoption and one comment was 
received from a group of MEWAs. 

3. After consideration of the comments received on the 
proposed rules, the Auditor has amended the proposed rule with 
the following changes and added new rules II through VIII. 

RULE I (6.6.5501) SUPERVISION. REHA8ILITATION, AND 
LIOUIDAIION (1) The commissioner has the authority to impose 
sanctions on any self-funded multiple employer welfare 
arrangement !MEWA) for failure to maintain sufficient reserves 
as required by 33-35-209, MCA. The commissioner may impose 
and take any action or sanction as is authorized pursuant to 
the provisions of Title 33, chapter 2, part 13, MCA, which are 
adopted herein by reference and excepting therefrom 33-2-
1303 (1) and (10), MCA: 33-2-1335. MCA; 33-2-1)42 (6) (bl and 
(6) (c), MCA: 33-2-1344. MCA: 33-2-1349. MCA: and 33-2-1379 
through 33-2-1390. MCA. A copy of the statutes is available 
for public inspection at and a copy may be obtained from the 
Office of the Commissioner of Insurance, Room 270, Sam W. 
Mitchell Building, 126 N. Sanders, P.O. Box 4009, Helena, MT 
59620-4009. 

AUTH: 33-35-209, MCA IMP: 33-35-209, MCA 

RULE II (6.6.5502) AUTHORITY IS LIMITED TO INSOLVENCY 
(1) The commissioner's authority to supervise, 

rehabilitate and liquidate any self-funded multiple employer 
welfare arrangement applies only to those instances where they 
fail to maintain the level of reserves as are required by 33-
35-209, MCA. 

AUTH: 33-35-209, MCA IMP: 33-35-209, MCA 

RULE III (6.6.5504) INAPPLICABILITY OF THE LIFE AND 
HEALTH GUARANTY PROVISIONS (1) The provisions of Title 33, 
chapter 10, part 2, MCA, do not apply to a MEWA nor do any of 
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the prov1s1ons of Title 33, chapter 2, part 13, MCA, such as 
33-2-1303 (10) and 33-2-1371 (3), MCA as they relate to the Life 
and Health Guaranty Association. 

AUTH: 33-35-209, MCA IMP: 33-35-209, MCA 

RULE IV (6.6,5506) APPLICATION OF THESE RULES ARE TO BE 
CONSISTENT WITH ERISA (1) These rules are to be interpreted 
so as to be consistent with the provisions of the Employee 
Retirement Income Security Act(ERISA) and to the extent that 
they conflict with ERISA they shall not apply. 

AUTH: 33-35-209, MCA IMP: 33-35-209, MCA 

RULE V (6.6.5508) DEFINITIONS (1) "Delinquency 
proceeding" as it appears in the statutory provisions means 
any proceeding instituted against an insurer for the purpose 
of liquidating, rehabilitating or reorganizing, or conserving 
such insurer due to the insolvency of the insurer. 

(2) "Insurer" as it appears in the statutory provision 
shall be deemed to refer to a self-funded multiple employer 
welfare arrangement as defined in 33-35-103 (4), MCA. 

AUTH: 33-35-209, MCA IMP: 33-35-209, MCA 

RULE VI (6.6.5510) COMMISSIONER'S SUMMARY ORDERS AND 
SUPERVISION PROCEEDINGS (1) 33-2-1321(1), MCA, shall be 
deleted and in its place shall be inserted: "Whenever the 
commissioner has established than an insurer is insolvent, he 
may make and serve upon the insurer and any other person 
involved such orders as are reasonably necessary to correct 
such failure." 

(2) Subsections (2) and (6) of 33-2-1321, MCA, are not 
adopted. 

AUTH: 33-35-209, MCA IMP: 33-35-209, MCA 

RULE VII (6.6.5512) TERMINATION OF POLICY COVERAGE (1) 
33-2-1343, MCA, shall be deleted and in its place shall be 
inserted: "All policies issued by an insurer in effect at the 
time of issuance of an order of liquidation shall terminate 
upon issuance of the order of liquidation." 

AUTH: 33-35-209, MCA IMP: 33-35-209, MCA 
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RULE VIII (6.6.55141PRIORITY OF QISTRIBUTION Ill The 
introductory language in 33~2-1360(1), MCA, shall be deleted 
and in its place the following language shall be inserted: 
"As soon as practicable but not more than 180 days from the 
date of an order of liquidation of an insurer which provides 
for assessment of its member employers, the liquidator shall 
make a report to the court setting forth." 33-2-1360(1) (a) 
through (d), MCA, are adopted as written in the statute. 

AUTH: 33-35-209, MCA IMP: 33-35-209, MCA 

4. The agency has fully considered all written and oral 
submissions respecting the proposed rule and responds as 
follows: 

COMMENT 1: A comment on limiting the authority of the 
commissioner to intervene in connection with a multiple 
employer welfare arrangement (MEWA) in those situations where 
the MEWA is insolvent. 

RESPONSE: The commissioner agrees with this comment and 
it is adopted. 

COMMENT 2: MEWA's are not subject to the Montana 
guaranty fund and the statutory provisions applicable to the 
guaranty fund should expressly be made inapplicable to the 
MEWA' s. 

RESPONSE; The commissioner agrees with this comment and 
it is adopted. 

COMMENT 3: A suggestion was made that the rules should 
expressly state that the rules and law should be construed in 
a fashion consistent with ERISA. 

RESPONSE: The commissioner agrees with this comment. 

COMMENT 4: A concern was raised about the ancillary 
jurisdiction issues which would not likely apply to the 
liquidation of a MEWA and for the sake of brevity should not 
be incorporated in the regulations. 

RESPONSE: While the commissioner agrees with this 
comment, it would not be incorporated at this time but will be 
done at a later date to obtain more input on the subject. 

COMMENT 5; There were several suggested changes for 
33-2-1303, MCA, which involved making the section more 
applicable to a MEWA. 
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RESPONSE: The commissioner agrees with this suggestion 
and where appropriate has adopted the changes. 

COMMENT 6: It was suggested that 33-2-1321(2), MCA, not 
be adopted by reference. 

RESPONSE: The commissioner agrees with this suggestion 
and has adopted it. See new rule VI where subsection (2) and 
the companion reference in subsection (6) are not adopted. 

COMMENT 7: It was recommended that the following 
sections not be incorporated by reference: 33-2-1303(1) and 
(10), 33-2-1335, 33-2-1342 (6) (b) and (6) (c), 33-2-1344, 33-2-
1349, and 33-2-1379 through 33-2-1390, MCA. 

RESPONSE: The commissioner adopts this suggestion. 

COMMENT 8: It was suggested that section 33-2-1360 be 
changed to allow for an assessment against its member 
employers so as to more appropriately apply to a MEWA. 

RESPONSE: The commissioner agrees with this suggestion 
and accordingly adopts it. 

MARK O'KEEFE 
STATE AUDITOR 

••' 0~/.l~ 
Deputy State Auditor 

Rules Reviewer 

Certified to the Secretary of State this 2nd day of October, 
1995. 
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BEFORE THE CLASSIFICATION AND RATING COMMITTEE 
OF THE STATE OF MONTANA 

In the matter of the adoption of 
Rule I and the amendment of rules 
6.6.8001 through 6.6.8203 and rule 
6.6.8301 and adopting the 1996 Ed. 
of the NCCI Basic Manual for 
Workers Compensation and 
Employers Liability 

TO: All Interested Persons. 

NOTICE OF ADOPTION 
AND AMENDMENT 

1. On June 15, 1995, the classification and rating 
committee published a notice of proposed 

adoption of new Rule I 
Infonnal Advisory Hearing Procedure and proposed amendments to 
Rules 6.6.8001 agency organization, 6.6.8101 adoption of model 
rules, 6.6.8201 definitions, 6.6.8202 administrative appeal of 
classification decision, 6.6.8203 general hearing procedure, 
and 6.6.8301 updating references to the NCCI Basic Manual for 
Workers' Compensation and Employers• Liability Insurance at 
page 985, 1995 Montana Administrative Register, issue nuaber 
11. The only coaaents received were made by Committee 
members. · 

2. After discussion and consideration, the amendments 
to rules 6.6.8001 through 6.6.8203 and 6.6.8301 were adopted 
as proposed and rule 6.6.8202A (New Rule I) was adopted with 
the following changes (underlined material): 

6.6.8202A CNEW BULE II INFORMAL ADVISORY HEABING 
PROCEPUBE (1) Remains the same as proposed. 

(2) The parties may stipulate the facts involved orally 
or in writing. contesting parties shall oroyide to the 
committee secretary, c/o NCCI. releyant information to be 
exchanged not less than fifteen (151 days prior to the date of 
the hearing to allow sufficient time to reyiew background 
material prior to the hearipg. 

(3) through (6) remain the same as proposed. 

(7) The party who is aggrieved by the advisory decision 
of the committee or by the refusal of a party to be bound by 
the committee's advisory decision rendered after a hearing 
conducted purauant to this l!leetim! rule within thirty daya 
after the expiration of the thirty day notice deadline 
specified in paragraph 6 herein initiate an informal contested 
case proceeding pursuant 2-4-604, MCA, before the committee 
and the committee shall hear the matter in a de novo 
administrative proceeding as provided in Title 2, chapter 4, 
part 6. This informal contested case proceeding shall be 
conducted pursuant to the provisions of Sections 6.6.8204 -
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6.6.8206 ARM. If tbe party ybo is aqqrieyed by the odyisorv 
decision of the committee or by the refusal of a party to be 
boUnd by tbe committee's odyiaory decision does Dot initiate 
such informal contested coat proceeding within the thirty 1301 
days deadline. such adyisory decision shall be bin4inq upon 
the parties. 

COMMENT 1: It was suggested that the contesting party 
should specifically define the natura of the dispute in 
writing. 

RESPONSE: This requirement is already contained in the 
rules and therefore no amendment to the rules as proposed was 
deemed necessary. 

COMMENT 2: It wos suggested that conteating parties 
should exchange inforaation relevant to the subject matter of 
the hearing fifteen (15) days in advance of the hearing date 
to allow sufficient time to review background material prior 
to the hearing. Exchanged documents should also be sent to 
the Co.mittee secretary, cto NCCI for the general record. 

RESPONSE: The suggestion was carefully considered, found 
to be reasonable, and the proposed rules were amended as 
deemed necessary. 

COMMENT J: It was suggested that upon issuance of the 
advisory opinion of the committee, each party to the informal 
hearing should notify the Committee and each other party in 
writing of their intent to be bound or not bound by the 
Committee's decision. It was further suggested that such 
written notice should be made within 30 days of the dote the 
committee mails the written copy of its advisory decision to 
the parties and that if a party does not respond within thirty 
days, the Committee should deem that the party will be bound 
by the advisory opinion. 

RESPONSE: The suggestions were carefully considered and 
discussed, and were found to have merit. The proposed rules 
were amended as deemed necessary. 

By: 

By: 

Robert Carlson, Chairperson 
Classification Review Committee 

Certified to the Secretary of State this 2nd day of October, 
1995. 
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BEFORE THE DEPARTMENT OF COMMERCE 
PROFESSIONAL AND OCCUPATIONAL 

LICENSING BUREAU 
STATE OF MONTANA 

In the matter of the adoption 
of a new rule pertaining to 
renewal dates 

NOTICE OF ADOPTION OF A NEW 
RULE PERTAINING 'fO RENEWAL 
DATES 

TO: All Interested Persons: 
1. on August 24, 1995, the Department of Commerce 

published a notice of proposed adoption of a new rule 
pertaining to renewal dates, at page 1600, 1995 Montana 
Administrative Register, issue number 16. 

2. The Department is adopting new rule I (8.2.208) as 
proposed, but with the following changes: 

"8.2.208 RENEWAL DATES (1) Specific procedures and 
grace periods for renewal are set forth by board rule, statute 
applicable to a particular profession, or 37·1·141:, MCA. Such 
procedures shall take account of, and be based upon, the 
renewal dates set forth in this rule. An existing license 
expires on the renewal date set forth for each profession and 
occupation listed. If a timely and sufficient application is 
submitted on or prior to such date, the applicant's continued 
practice is governed under 2·4-631, MCA. In order for an 
application to be timely and sufficient, it must be completed 
with truthful information~ accompanied by the appropriate fee 
and submitted so that it is f~est~~~arltea bears a u, S. postal 
service post roark prior to or on the renewal date for the 
applicable profession. 

(2) will remain the same as proposed. 
(a) through (d) will remain the same as proposed. 
(e) April 1 is the renewal date for licenses and other 

authorities granted by the boards of physical therapy examiners 
aftd herse raeing; 

(f) through (h) will remain the same as proposed. 
(il June 30 is the renewal date for licenses and other 

authorities granted by the boards of hearing aid dispensers, 
landscape architects, eptemetr~ professional engineers and land 
surveyors (every even-numbered year), phar~~~aey pharmacies and 
pharmacists (regulated by the board of pharmacy), and 
sanitarians; 

(j) through (ml will remain the same as proposed. 
(nl October 31 is the renewal date for physician 

assistants-certified, nutritionists, acupuncturists and 
podiatrists (regulated by the board of medical examiners)~ 
prepert~ ~~~anagel!'s, (regttlatea ey tfte eeara ef f?ealty 
regttlatien) ; 

(o) through (ql will remain the same as proposed. 
(r) December 31 is the renewal date for licenses and 

other authorities granted by the boards of outfitters, nursing, 
public accountants, realty regulation, social work examiners 
and professional counselors, and is the renewal date for 
property roanagers (regulated by the board of realty 
regulation). dangerous drug registration (regulated by the 
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board of pharmacy) and cosmetology, manicuring and electrology 
schools and cosmetologists. manicurists, electrologists and 
instructors (regulated by the board of cosmetologists).· 

Auth: Sec. 37-1-101, MCA; IMf, Sec. 37-1-101, MCA 

3. The Department has thoroughly considered all comments 
and testimony received. Those comments and the Department's 
responses thereto, follow: 

COMMENT: The Board of Psychologists suggested that (1) be 
amended to provide for a U.S. Postal Service postmark. The 
Board explains that it has had trouble in the past with 
licensee's metering their own mail with a back date. 

RESPQNSE: The Department has amended the rule as 
suggested. 

CQMMENI: The Board of Cosmetologists suggests an 
amendment to (2) (r) to include manicurists, electrologists, and 
instructors. 

RESPONSE: The Department has amended the rule as 
suggested. 

CQMMENI: The Board of Pharmacy suggests that (2) (i) be 
amended to clarify that June 30 is the renewal date only for 
pharmacists and pharmacies. The Board notes that it issues 
licenses and registrations for several other programs that are 
addressed elsewhere in this rule. 

RESPONSE: The Department accepts the comment. 

COMHENI: The Board of Optometry stated that optometrists 
are listed in both (i) and (k) and requested that optometrists 
be removed from (i). 

RESPONSE: The Department has amended the rule as 
requested. 

COMMENT: The Board of Realty Regulation suggested that 
property managers should have a renewal date of December 31 and 
requested that property managers be removed from (n) and be 
added to (r) . 

RESPONSE: The Department has amended the rule as 
requested. 

CQMMENT; The Board of Horse Racing suggested that renewal 
dates for professions under its jurisdiction be removed from 
the notice because it is not a licensing board under Title 37. 
The administration of the horse racing program is under Title 
23. Therefore, the Department lacks authority to set renewal 
dates for these professions. 
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RESPONSE; The Department has amended the rule as 
requested. 

DEPARTMENT OF COMMERCE 
PROFESSIONAL AND OCCUPATIONAL 
LICENSING BUREAU 
STEVE MELOY, BUREAU CHIEF 

BY: ~-m.x~ 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, October 2, l995. 
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BEFORE THE BOARD OF PSYCHOLOGISTS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment ) NOTICE OF AMENDMENT OF 
of a rule pertaining to fees l 8.52.616 FEE SCHEDULE 

TO: All Interested Persons: 
1. On August 24, 1995, the Board of Psychologists 

published a notice of proposed amendment of the above-stated 
rule at page 1607, 1995 Montana Administrative Register, issue 
nwnber 16. 

2. The Board has amended the rule exactly as proposed. 
3. No comments or testimony were received. 

BOARD OF PSYCHOLOGISTS 
PASTOR JEFF OLSGAARD, CHAIRMAN 

BY: a~ 1u-Ji,ttli.D 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, October 2, 1995. 
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BEFORE THE BOARD OF PUBLIC EDUCATION 
OF THE STATE OF MONTANA 

In the matter of the 
adoption of amendment 
of Teacher Certification 

TO; All Interest Persons 

NOTICE OF AMENDMENT 
TO ARM 10.57.218 
RENEWAL UNIT VERIFICATION 

1. On June 15, 1995, the Board of Public Education published 
a notice of proposed amendment concerning ARM 10.57.218 Renewal 
Unit Verification at page 995 of the Administrative Register, Issue 
number 11. 

2. The board has adopted the rule as proposed. 

3. No comments were received. 

Secretary 

Certified to the Secretary of the State on 9/19/95. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the 
adoption of 4 new rules 
related to personal assistants 
and the application of certain 
labor laws (HB 504) 

TO ALL INTERESTED PERSONS: 

NOTICE OF ADOPTION OF NEW 
RULES 

1. On August 24, 1995, the Department of Labor and 
Industry published notice at pages 1627 through 1630 of the 
Montana Administrative Register, Issue No. 16, to consider the 
adoption of new rules I through IV. 

2. On September 18, 1995, a joint public hearing was held 
in Helena and at remote locations via video teleconference 
concerning the Department's proposed new rules and new rules 
proposed by the Department of Public Health and Human Services. 

3. The Department of Labor and Industry did not receive 
any comments or testimony from members of the public on its 
proposed rules prior to the closing date of September 25, 1995. 

4. The Department of Labor and Industry has adopted its 
rules exactly as proposed: 

RULE I (24.11.833) STATUS OF CERTAIN PERSONAL ASSISTANTS 
FOR THE PURPOSE OF UNEMPLOYMENT INSURANCE 4AWS 

RULE II (24.16.111) STATUS OF CERTAIN PERSONAL ASSISTANTS 
FOR THE PURPOSE OF WAGE AND HOUR LAWS 

RULE III (24.29.711) STATUS OF CERTAIN PERSONAL 
ASSISTANTS FOR THE PURPOSE OF WORKERS' COMPENSATION 4AWS 

RULE IV (24.30.2507) STATUS OF CERTAIN PERSONAL 
ASSISTANTS FOR THE PQRPOSE OF THE SAFETY CULTURE ACT 

5. Because the statute granting rule-making authority to 
the Department does not go into effect until October 1, 1995, 
notice of the adoption of these rules cannot be published until 
October 12, 1995. The rules so adopted will be applied 
retroactively to October 1, 1995. 

C2><W .. :o A~ ..J edit--
David A. Scott 
Rule Reviewer 

Laurie Ekanger,ommissioner 
DEPARTMENT OF LABOR & INDUSTRY 

Certified to the Secretary of State: October 2, 1995. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the 
adoption of 3 new rules 
related to the operation of 
the contractor registration 
program (SB 354) 

TO ALL INTERESTED PERSONS: 

NOTICE OF ADOPTION OF NEW 
RULES 

1. On August 10, 1995, the Department published notice at 
pages 1548 through 1550 of the Montana Administrative Register, 
Issue No. 15, to consider the adoption of new rules I throuqh 
III. 

2. On September 1, 1995, a public hearing was held in 
Helena concerning the proposed rules at which oral and written 
comments were received. No additional written comments were 
received prior to the closing date of September B, 1995. 

3. After consideration of the comments received on the 
proposed rules, the Department has adopted Rule I and Rule III 
exactly as proposed: 

RULE !24.33.121) CONTRACTOR REGISTRATION FEES 

RULE III !24.33.141} ACCEPTABLE FORMS OF SECURITY 

4. After consideration of the comments received on the 
proposed rules, the Department has adopted Rule II as proposed 
with the following changes: 

RULE II (24.33.131! EVIQENCE OF COMPLIANCE WITH 4AWS 
(1) Compliance with workers' compensation laws must be 

demonstrated by either: 
(a) a certificate of insurance issued by the contractor's 

workers' compensation insurer (or self-insured group) stating 
that the contractor's employees are covered for liability under 
the Montana Workers' Compensation Act and Occupational Disease 
Act; or ' 

(b)-+±+ a eE>flY ef the eeatl'aetel'" e iaEiepeaeeat eeat~aete~ 
eXeffifltiE>R ee~tifieate ies~eEi ey the EiepaFtMeftt, aaa 

+i4+ a written statement, made under peaalty ef peFj~F~, 
that the eeatFaeter aoes aet hawe aa~ effiflle~ees that a~e 
FB<Jtlif'ea te be ee ore red fef' ~·e~JteFs' eemfleasatiea fltll'fleses ~ 
declaring the basis for each and every exemption to:the cov~rage 
reguirements of the Workers' Compepsation A~t that th~ appl1cant 
contends applies. If the apphcant clums the 1ndependent 
contractor exemption, a copy of the applicant's exemption or an 
application for exemption must be attached to the registration 
application form. 

( 2) Compliance with unemployment insurance laws must be 
demonstrated by either: 
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(a) the Montana unemployment insurance account number; or 
(b) a written statement, made under peHalt:t ef f!el!'jury 

oath, that the contractor does not have any employees that are 
required to be covered for unemployment insurance purposes. 
AUTH: Sec. 39-9-103 MCA IMP: Sec. 39-9-202 MCA 

5. The Department has numbered the new rules with the 
intent that reserved rule numbers will be available for future 
rules related to definitions and other matters that would 
logically precede the rules adopted in this Notice. As noted 
elsewhere in this Notice, the Department anticipates that 
additional rulemaking on the subject of contractor registration 
will be undertaken in the near future. 

6. The Department has thoroughly considered the comments 
and testimony received on the proposed rules. The following is 
a summary of the comments received, along with the Department's 
response to those comments: 

Comment 1: A commenter stated 
for other exemptions to the 
Workers' Compensation Act, not 
exception. 

that the rule needed to provide 
coverage requirements of the 

just the independent contractor 

Response 1: The Department agrees 
amended the Rule II accordingly. 

with the comment and has 

Comment 2: A commenter suggested that the rules define who must 
register under the contractor registration law. 
Response 2: As stated in the Notice of Public Hearing, the 3 
proposed rules are interim rules, and further rulemaking is 
anticipated. The Department will keep the suggestion in mind 
when drafting additional rules, and see if such a rule is 
practical. 

Comment 3: Several commenters made statements at the public 
hearing that indicated confusion as to whether contractor 
registration was the same as the independent contractor 
exemption process. 
Response 3: Contractor registration (Senate Bill 354, enrolled 
as Chapter 500, Laws of 1995, and codified at Title 39, chapter 
9, MCA) applies only to persons and businesses engaged in the 
construction industry. The independent contractor exemption to 
the coverage requirements of the Workers• Compensation Act is 
available under certain circumstances and conditions to persons 
who render service in the course of their occupation, without 
regard to the nature of that occupation. 

Comment 4: Several commenters stated that there was inadequate 
notice of the rulemaking proceedings. One commenter stated that 
notice concerning the rulemaking should have been published in 
the newspaper. 

19-10/12/95 Montana Administrative Register 



-2148-

Response i; The Department believes that it has fully complied 
with the requirements of the Montana Administrative Procedure 
Act ("MAPA") in giving notice of this rulemaking proceeding. 
Although MAPA does not require that notice of rulemaking be 
placed in any newspaper in the state, the Department will keep 
the suggestion in mind when giving notice of the next rulemaking 
concerning contractor registration. The Department notes that 
there is no single list in existence that gives the name and 
address of all persona or entities that potentially fall under 
the ambit of the contractor registration law. The Department 
will add the names of those commenters making this comment to 
its list of interested persona for contractor registration and 
independent contractor exemption pu.rpoaes. 

Comment 5; Comment era also stated that there was inadequate 
notice regarding the contents of Senate Bill 354 during the 
legislative session and that they were not aware of the bill 
until after it was signed into law. The commenters stated that 
they were not aware of the effect of Senate Bill 354 on 
businesses. 
Response 5, The Department notes that most Montana daily 
newspapers carried lists of the subject matter of newly 
introduced bills and a daily hearing schedule throughout the 
1995 legislative session. In addition, the Legislative Council 
maintained an electronic bulletin board giving information about 
bill status throughout the legislative session. The Department 
also notes that it has worked closely with the Montana Building 
Industry Association, the Montana Contractors Association, and 
other interested persons during the last few months concerning 
SB 354 and the proposed rules. 

Comment 6; More than one commenter expressed the opinion that 
the contractor registration law is a bad piece of legislation. 
Response 6; The Department suggests that the commencers make 
their opinion known to members of the Legislature. 

Comment 7; A commencer stated that Rule I I ( 1) (b) creates a 
barrier to new businesses wishing to become established. 
Response 7; The Department believes that it is not the rule 
that creates what the commenter perceives to be a barrier to new 
businesses, but the coverage requirement that is contained in 
39-71-401, MCA, for sole proprietors, working members of a 
partnership and others holding themael ves out as independent 
contractors. The issue of whether or not independent 
contractors should be required to either cover themselves for 
workers' compensation purposes or obtain an independent 
contractor's exemption is a matter that can only be resolved by 
the Legislature. See also the comments under paragraph 7. 

comment 8; Several commenters stated that they were opposed to 
the registration fee. 
Response 8; The requirement for a registration fee is contained 
in the contractor registration law. The Department has set the 
registration fee at the level that the Governor's Budget Office 
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projected would be necessary to adequately fund the contractor 
registration program during its initial phase. 15% of the 
contractor registration fee is earmarked for education for the 
construction industry and the public about the contractor 
registration law. The Department will re~evaluate the program 
costs and program income after the law has been in effect for a 
period, and determine whether the fee can be lowered. 

Comment 9: A commenter stated that it was unfair to charge the 
same fee for registration regardless of the size of the 
contractor's operations, and that small operations should have 
a lower fee than large operations. 
Response 9: The Department believes that the administrative 
costs of operating the contractor registration program are 
essentially the same for all contractors, regardless of the size 
of the contractor's operations. The Department will keep the 
suggestion in mind when it undertakes additional rulemaking in 
this area. 

Comment 10: Several commenters stated that they were opposed to 
the requirement for posting security. A commenter stated that 
there were some contractors that could not afford posting a 
$4,000 or $6,000 security deposit. 
Response 10: The requirement for posting security is contained 
in the contractor registration law, as is the minimum amount 
required for specialty and general contractors. The Department 
notes that a contractor is not required to post a cash deposit; 
providing a surety bond, an irrevocable letter of credit or a 
certificate of deposit are· all acceptable forms of security. 
The Department discourages contractors from posting cash as 
security. and instead suggests that at least the deposit be in 
the form of a certificate of deposit so that the contractor can 
earn interest. The commenters may wish to make their views on 
the security deposit requirement known to the Legislature. 

Comment 11: A commenter suggested that contractor registration 
law should go into effect in July 1996, rather than on 
October 1, 1995. Other commenters indicated their support for 
that proposal. 
Response 11: The Legislature set October 1, 1995, as the 
effective date of the law. The Department cannot by rule change 
the effective date of the law. 

Comment 12: A commenter stated that it is improper for the 
Legislature to pass a law that interferes with a contractor's 
ability to sue to collect on a contract or enforce lien rights. 
Response 12: The Department believes that Montana law has for 
years recognized the power of the Legislature to pass a law that 
limits the ability of an entity to maintain a lawsuit if that 
entity has not complied with certain registration requirements. 
For example, an out~of~state corporation cannot maintain a 
lawsuit in Montana unless the corporation has properly 
registered with the Montana Secretary of State. See § 35~1-
1027, MCA. Likewise, a person or business that has not properly 
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registered an assumed business name cannot maintain a suit or 
action under that business name. See § 30-13-215, MCA. 

The Montana Supreme Court, in upholding laws requiring medical 
malpractice claims to first be submitted to a special claims 
panel before a suit can be filed in court, has stated that a 
person's right of access to the courts (for matters not 
involving fundamental constitutional rights) may be hindered if 
there is a rational basis for doing so. See; Linder v. Smith, 
193 Mont. 20, 629 P. 2d 1187 ( 1981) . The Department believes 
that there is a rational basis for the contractor registration 
law. 

Comment 13: A commenter questioned whether there would be a 
list of registered contractors available to the public. 
Response 13: In addition to a regularly updated list of 
registered contractors, the Department will maintain a toll-free 
telephone number for persons to call to verify whether a 
contractor's registration number is still valid. 

Comment 14: A commenter wanted to know whether this law would 
help homeowners avoid dqing business with unscrupulous 
contractors. 
Response 14: The Department believes that the contractor 
registration will benefit all Montanans. By law, at least 15\ 
of the registration fees are to be spent on education about the 
contractor registration laws. That education will be directed 
not just to the building industry but also to the public in 
general, including homeowners. To the extent that unethical 
contractors generally ignore laws, this legislation will make it 
more difficult for them to operate in Montana. 

7. In addition to the comments made on the proposed 
contractor registration rules, several persons at the public 
hearing made comments about the independent contractor's 
exemption that is available to certain individuals under the 
Workers' Compensation Act. Although the comments do not pertain 
to the proposed contractor registration rules, and the 
Department does not believe that it is required to respond to 
the comments as part of the rulemaking process, the Department 
has nevertheless summarized the gist of those comments and has 
briefly responded to those comments: 

Comment 15; Several commenters opposed the process of having to 
apply for an independent contractor exemption from the 
Department of Labor and Industry. Some of those commenters 
suggested that a person's declaration of independent contractor 
status should be enough to justify granting that person an 
independent contractor exemption. 
Response 15: Montana's legislature and courts have established 
the legal standards for determining whether a person is an 
independent contractor. The Department does not have the 
authority to certify that a person is an independent contractor 
for the proposes of workers' compensation and unemployment 
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insurance law solely upon the person's declaration of that 
status, without other support~ng evidence. 

Comment 16: Several commencers generally stated that because 
the law requires persons seeking an independent contractor 
exemption to show that they have been working as an independent 
contractor, it is impossible for a person to enter into business 
and also comply with the law. 
Response 16: The independent contractor exemption is an 
exemption from the coverage requirements of the Montana Workers' 
Compensation Act that is available to qualified individuals 
engaged in business. If a person does not qualify for the 
exemption from coverage, the person may still operate a business 
as an independent contractor, but the person must obtain 
workers' compensation coverage to cover himself/herself. 

The Department believes that the independent contractor 
exemption process should not be viewed as a burden on 
businesses, but a benefit to the business community. The 
independent contractor exemption allows a business owner to 
avoid the cost of being covered personally for workers' 
compensation purposes. The exemption also lets parties to a 
contract be sure that there will not be an unexpected (and 
unintended) employer~employee relationship created by law, thus 
providing assurance to the other party that additional statutory 
and financial liability will not be imposed. 

Comment 17: The commenters generally stated that the law 
concerning the independent contractor exemption should not make 
it difficult for persons to start a new business here in 
Montana. 
Response 17: The Department notes that the Legislature is free 
to expand or eliminate the coverage requirements under the 
Workers• Compensation Act, including the "independent 
contractor" exemption that is currently available. The 1995 
Legislature has chosen to require that independent contractors 
obtain an exemption from the Department in order to avoid having 
to cover themselves for workers' compensation purposes. The 
Department suggests that the commenters make their views known 
to the members of the Legislature. 

Comment 18: Some commenters made statements to the effect that 
if a person was not registered as an independent contractor, 
businesses would be required to withhold 20% of the contract 
price. 
Response 18: The Department of Labor and Industry does not have 
anything in its rules that authorizes or prohibits a business 
from withholding any money from an independent contractor. The 
Department's jurisdiction does not extend to such contract 
matters. Businesses are required to make payroll withholdings 
for employees, but not for independent contractors. The 
commenters may be noting that effective October 1, 1995, only 
those persons holding an independent contractor exemption will 
be considered to be an independent contractor, and that in the 
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absence of an exemption, a worker is considered to be an 
employee. 

Comment 19: A commenter expressed concern over whether he could 
face a penalty as of October 1, 1995, for using the services of 
an individual who does not have an independent contractor 
exemption. 
Response 19: The Department believes that starting October 1, 
1995, any business that hires a person who purports to be an 
"independent contractor" but cannot document that status with an 
independent contractor exemption from the Department of Labor 
and Industry runs the risk of having that worker deemed to be an 
employee of the business. The Department also notes, however, 
that an individual homeowner (not in the business of selling or 
renting real estate) who hires such a person probably will not 
be subject to that risk. 

B. Because the statute granting rule-making authority to 
the Department does not go into effect until October 1, 1995, 
notice of the adoption of these rules cannot be published until 
October 12, 1995. The rules' so adopted will be applied 
retroactively to October 1, 1995. 

~~A.~+ 
David A. Scott 
Rule Reviewer 

Laurie Ekanger, Commissioner 
DEPARTMENT OF LABOR & INDUSTRY 

Certified to the Secretary of State: October 2, 1995. 
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BEFORE THE BOARD OF LAND COMMISSIONERS 
OF THE STATE OF MONTANA 

CORRECTED In the matter of the amendment 
of ARM 26.6.411, pertaining to 
nonexport agreement for timber 
sales from state lands. 

NOTICE OF AMENDMENT 

To: All Interested Persons 

1. On September 14, 1995, the agency published a notice 
at page 1803 of the Montana Administrative Register, Issue No. 
17, of the amendment of ARM 26.6.411, pertaining to changes in 
the nonexport agreement for timber sales from state lands. 

2. 
amendment 
26.6.411. 

The reason for the correction is that the notice of 
incorrectly listed the wrong citation for Rule 
The corrected citation reads as follows: 

26.6.411 AGREEMENT NOT TO EXPORT STATE LOGS (1) through 
(5) remain the same. 

AUTH: 
IMP: 

77-+-~201, MCA 
77-+-~201, MCA 

3. Replacement pages for the corrected notice of 
amendment were submitted to the Secretary of State on September 
30, 1995. 

RESOURCES 

Certified to the Secretary of State {/)d:!£ /t/(/6 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 46.10.512 
and 46.10.514 pertaining to 
AFDC earned income 
disregard5 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULES 46.10.512 AND 
46.10.514 PERTAINING TO 
AFDC EARNED INCOME 
DISREGARDS 

1. On August 24, 1995 the Department of Public Health and 
Human Services published notice of the proposed amendment of 
rules 46.10.512 and 46.10.514 pertaining to AFDC earned income 
disregards at page 1661 of the 1995 Montana Administrative 
Register, issue number 16. 

2. The Department has amended rules 46.10.512 and 
46.10.514 as proposed. 

3. No written comments or testimony were received. 

Rule Rev1ewer 
~/( ~ ~ ttef,r-Drector, bl c 118llith and 

Human Services 

Certified to the secretary of state October 2, 1995. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of Rules I through 
XVI pertaining to health 
maintenance organizations 

CORRECTED NOTICE 
OF ADOPTION 

TO: All Interested Persons 

1. On September 28, 1995 the Department of Public Health 
and Human Services published notice of the proposed adoption of 
Rules I through XVI pertaining to health maintenance 
organizations at page 1974 of the 1995 Montana Administrative 
Register, issue number 18. 

2. The notice of adoption incorrectly specified the 
titles on [Rule IX) 46.12.4816 and [Rule XVI] 46.12.4828. The 
correct titles should be as follows: 

46.12.4816 HEALTH MAINTENANCE ORGANIZATIONS: REIMBURSEMENT 
OF PROVIDERS 

46.12.4828 HEALTH KAINTENAHCE ORGANIZATIONS. THIRP PARTY 

3. The following changes were inadvertently left out of 
the notice of adoption: 

46.12.4806 HEALTH MAINTENAHCE ORGANIZATIONS: DISENROLLMENT 
(1) and (2) remain the same. 
(3) Disenrollment is requested by either completing a form 

designated by the mana~ed aeal~a eare administrative contractor 
for managed care or by a written or oral request to the 
contractor for managed care. 

(3)(a) through (4)(b)(vi) remain the same. 
(5) Disenrollment takes effect, at the earliest, the first 

day of the month after the month in which the administrative 
contractor for managed care receives the request for 
disenrollment, but no later than the first day of the second 
calendar month after the month in which the administrative 
contractQR for managed care receives a request for 
disenrollment. The enrollee remains enrolled with the HMO and 
the HMO is responsible for services covered under the contract 
until the effective date of disenrollment which is always the 
first day of a month. 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-113, 53-6-116 and 

53-6-117 MCA 

46. 12,4810 HEALTH MAINTENANCE ORGANIZATIONS; COVERED 
SERVICES (1) An HMO must provide the following services except 
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that the HMO flees Aet. fjre'+'iEle aft asf!eet. ef afly sf these ser'<'iees 
that is speeifiea it~ (2) IS NOT REOUIREP TO PROVIDE ANY OF THE 
SERVICE COMPONENTS SPECIFIED IN !2l: 

(1) (a) through (3) (a) (vii) remain the same. (3) (b) through 
(3) (d) remain as proposed. Subsections (3)(b) through (J)(d) 
were inadvertently left out of the notice of adoption. 

(4) and (5) remain the same. 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-113 and 53-6-116 MCA 

4 6. 12. 4813 HEALTH MAINTENAHCE ORGAHIZATIONS: CONTRACTS 
FOR SERVICES 

(1) remains the same. 
(2) An HMO, entering into a contract with the department, 

must meet the requirements in seet.ieft (§) ef Ghapt.er §92 1 Laws 
at Meftt.afla, 199§ 53-6-705. MCA· 

(3) through (7) remain the same. (7) (a) through (7) (c) 
remain as proposed. Subsections (7) (a) through (7) (c) were 
inadvertently left out of the notice of adoption. 

(8) through (14) remain the same. 

AUTH: Sec. 53-2-201 and 53-6-1~3 MCA 
IMP: Sec, 53-2-201, 53-6-101, 53-6-113 and 53-6-116 MCA 

4. All portions of the September 28, 1995 notice of 
adoption not specifically changed by this amended notice remain 
the same. 

w~ ~ 
Rule Rev'ber 

Certified to the Secretary of State October 2, 1995. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 
46.13.303, 46.13.304 and 
46.13.401 pertaining to low 
income energy assistance 
program 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULES 46.13.303, 46.13.304 
AND 46.13.401 PERTAINING TO 
LOW INCOME ENERGY 
ASSISTANCE PROGRAM 

1. On August 10, 1995, the Department of Public Health 
and Human services published notice of the proposed amendment of 
rules 46.13.303, 46.13.304 and 46.13.401 pertaining to low 
income energy assistance program at page 1557 of the 1995 
Montana Administrative Register, issue number 15. 

2. The Department has amended rules 46.13.303, 46.13.304 
and 46.13.401 as proposed. 

3. No written comments or testimony were received. 

~E~.u#ii Dlrector, Pu1Jiceal:th l'ld 
Human Services 

Certified to the Secretary of State October 2, 1995. 
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BEFORE THE SECRETARY OF STATE 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of rules 44.5.107, 44.5.108, 
and 44.5.112 pertaining to 
Fees for Assumed Business 
Names and Limited Liability 
Companies and Limited 
Liability Partnerships 

NOTICE OF AMENDMENT 
AND ADOPTION 

TO: All Interested Persons. 

1. On August 10, 1995, the Secretary of state published 
notice of proposed amendment of the above stated rules at page 
1551 of the 1995 Montana Administrative Register, Issue number 
15. 

2. The Secretary of State has amended 44.5.108 and 
44.5.112 as proposed. The Secretary of State has amended 
44.5.107 as proposed with the following changes: 

44.5.107 FEES FOR FILING POCQMEHTS AND ISSUING CERTIFICATS~ 
- ASSUMED BUSINESS NAMES OR LIMITBB blbBILif¥ ~·~tHBRSI!IPS The 
secretary of state shall charge and collect for: 

( 1) filing an application for registration of li111itea 
liaeility pa<f'tflel!'saip s£ assumed business name and issuing a 
certificate, $20.00 (phts a $59.99 lieease iee is!:" li111itea 
liaeility pa<f'tflel!'saips) ; 

(2) filing an application for renewal of registration of 
limil::ea lial:liliey paFI::fleFeaip er assumed business name and 
issuing a certificate, $20.00; 

(3) filing an application for an amendment to the 
registration of li111ieea liaeility pa£eaereaip er assumed 
business name and issuing a certificate, $20.00; 

(4) filing an application to reserve an li111ieea liaeilie~ 
paFtHe<f'saip flallle e• assumed business name and issuing a 
certificate, $10.00; 

(5) filing an application for cancellation of li111il::ea 
liaeility paFI::aersaip a• assumed business name, $5.00; 

(6) filing any other disclosure statement or report of an 
assumed business name.._ el!' li111itea liaeiliey partflel:"saip 1 $20. 00. 
Authority Sec. 30-13-217, MCA; IMf, Sec. 30-13-217, MCA 

3. The references to limited liability partnerships have 
been removed from 44.5.107 and inserted in new rule I (44.5.113) 
which is the same rule except it applies to limited liability 
partnerships instead of assumed business names. New Rule I 
provides as follows: 

RULE I (44. 5. 113) FEES FOR FILING DOCUMENTS ANP ISSUING 
CERTIFICATES - LIMITED LIA8ILITY PARTNERSHIPS The secretary of 
state shall charge and collect for: 
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(1) filing an application for registration of limited 
liability partnership and issuing a certificate, $20.00 (plus a 
$50.00 license fee); 

(2) filing an application for renewal of registration of 
limited liability partnership and issuing a certificate, $20.00; 

(3) filing an application for an amendment to the 
registration of limited liability partnership and issuing a 
certificate, $20.00; 

(4) filing an application to reserve a limited liability 
partnership name and issuing a certificate, $10.00; 

(5) filing an application for cancellation of limited 
liability partnership, $5.00; 

(6) filing any other disclosure statement or report of a 
limited liability partnership, $20.00. 
Authority Sec. 30-13-217, MCA; IMf, Sec. 30-13-217, MCA 

4. The new rule was created to aid the user by separating 
the fees for filing and issuing certificates for assumed 
business names and limited liability partnerships. 

5. No comments or testimony were received. 

6. Rules 44.5.108, 44.5.112 and 44.5.113 will be applied 
retroactively to October 1, 1995. The amendments to 44.5.107 
will be effective December 31, 1995. 

~ ....... , 
Dated this 2nd day of October, 1995. 
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NOTICE OF FUNctiONS OF AQMINISTBATIVE COPE COHMIXT~E 

The Administrative Code Committee reviews all proposals tor 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue Oversight committee. 

The Administrative Code Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention an}' 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana state Capitol, Helena, Montana 59620. 
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HOW TO USB THB ADMINISTRATIVE RULBS OF MONTANA AND THB 
KONT.uTA ADMINISTRATIVE RBGISTBJl 

DefiDitiona• A4ministratiye Bulea of Kontana IABKI is a 
loo&eleaf compilation by department of all rule& 
of atate department& ADd attached board& 
preaeDtly in effect, except rulea adopted up to 
three .ontha previously. 

Kontapa Administrative Register IKAJI ia a soft 
back, boulld publication, issued twice·.onthly, 
containing notices of rules proposed by agenciea, 
notices of rules adopted by agencie&, ADd 
iDterpretation• of &tatute& aDd rule• by the 
atto:n1ey geDeral (AttorDey GeDeral' s Opinion&) 
aDd agencie& (Declaratory Ruling&) i&&ued &inca 
publication of the preceding revi&ter. 

Use of the A4miniatratiye Rule& of Montana IARKl• 

J[Qown 

Subject 
Matter 

Statute 
Number aDd 
Department 

1. Consult ARK topical index. 
Update the rule by checking the accumulative 
table aDd the table of content& ill the laat 
KontADa Adainl&trative Regi&ter i&aued. 

2. Go to cross reference table at end of each 
title which lista KCA &action Dumber• aDd 
correspoDding ARK rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through June 30, 1995. 
This table includes those rules adopted during the period 
July 1, 1995 through September 30, 1995 and any proposed rule 
action that was pending during the past 6-month period. (A 
notice of adoption must be published within 6 months of the 
published notice o£ the proposed rule.) This table does not, 
however, include the contents of this issue of the Montana 
Administrative Register (MAR) • 

To be current on proposed and adopted ru1emaking, it is 
necessary to check the ARM updated through June 30, 1995, this 
table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1994 and 1995 Montana Administrative Registers. 

To aid the user. the Accumulative Table includes ru1emakinq 
actions of such entities as boStrds and commissions liated 
separately under their appropriate title nUDiber. Theae will 
fall alphabetically after department rulemakinq actions. 
Accumulative Table entries will be listed with the department 
name under which they were proposed. e.g .• Department of Health 
and Environmeptal Sciepces au opposed to Department of 
Environmental Quality. 

AQMINISTHATION. Department of, Title 2 

I 
2.5.118 
2.5.403 

(Public 
I 
I-III 

2.43.418 

2.43.432 

2.43.451 

2.43.606 

and other rules - State Purchasing, p. 1371, 1788 
and other rules - State Purchauing, p. 1723 
Application of Preferences to Contractu Involving 
Federal Funds in State Purchasing, p. 1466, 1931 

Employees' Retirement Board) 
service Purchaueu by Inactive Vested Members, p. 1721 
Mailing Information on Behalf of Non-profit 
Organi$ations, p. 727, 1318 
Accrual of Memberuhip Service - Service Credit for 
Elected Officials, p. 733, 1319 
Purchase of Additional Service in the Retirement 
Systems Administered by the Board, p. 516, 1033 
and other rule - Purchase of Service for Members who 
are Involuntarily Terminated after January 1, 1995 
but before July 1, 1997 - Limitations on Their Return 
to Employment within the Jurisdiction, p. 730, 1320 
Conversion of an Optional Retirement Upon Death or 
Divorce from the Contingent Annuitant, p. 1289, 1791 
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2.43.612 

(Teachers• 
2.44.301A 
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and other rules - Eligibility for and Calculation of 
Annual Benefit Adjustments for Montana Residents -
Annual Certification of Benefits Paid by Local 
Pension Plana, p. 150, 533 

Retirement Board) 
and other rules - Creditable Service for Members 
after July 1, 1989 - Calculation of Age - Installment 
Purchase - Value of Housing - Direct Transfer or 
Rollover - Reporting of Termination Pay - Payment for 
Service- -Calculation of Retirement Benefits 
Definitions - Membership of Teacher• s Aides and Part­
time Instructors - Transfer of Service Credit from 
the Public Employees• Retirement System - Eligibility 
Under Mid-term Retirements - Computation of Average 
Final Compensation - Adjuatment of Benefits - Limit 
on Earned Compensation - Adjustment of Disability 
Allowance for OUtside Earnings - Membership of Part­
time and Federally Paid Employees - Interest on Non­
payment for Additional Credits - Purchase of Credit 
During Exempt Period - Calculation of Annual Benefit 
Adjustment Eligibility for Annual Benefit 
Adjustment, p. 977 

(State Compensation Insurance Fund) 
I and other rule - Policy Charge - Minimum Yearly 

Premium, p. 1067, 1792 
I and other rule - Temporary - Policy Charge - Minimum 

Yearly Premium, p. 516, 922 
2.55.404 Scheduled Rating - High Loss Modifier, p. 1, 350 

AGRICULTURE, Department of, Title 4 

I and other rule - Incorporation by Reference of Model 
Peed and Pet Food Regulations, p. 243, 1321 

I-IV Importation of Mint Plants and Equipment into 
Montana, p. 422, 1323 

4.12.1221 and other rules Alfalfa Leaf-Cutting Bees 
Registration - Fees - Standards - Certification -
Sale of Bees, p. 1292, 1793 

STATE AUDITOR, Title 6 

I Supervision, Rehabilitation and Liquidation of State 
Regulated Employer Groups, p. 1470 

I-IV Long Term Care Standards for Marketing 
Appropriate Sale Criteria Nonforfeiture 
Requirements - Forms, p. 1729 

I-V Regulation of Managed Care Community Networks, 
p. 1819 

I-VIII Standardized Health Claim Forma, p. 3060, 923 
I-XII Montana Life and Health Insurance Guaranty 

Association Act Notice Concerning Coverage 
Limitations and Exclusions, p. 152, 456 
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6.6.3505 

6.6.5001 

6.6.5101 
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and other rules Annual Audited Reports 
Establishing Accounting Practices and Procedures to 
be Used in Annual Statements in Order to Comply with 
Accreditation Requirements, p. 157, 455 
and other rulea - Small Employer Health Benefit Plana 
and Reinaurance, p. 1472 
and other rulea - Plan of Operation· for the Small 
Employer Health Reinsurance Groups, p. 1468, 1932 

(Classification and Rating Committee) 
6. 6. 8001 and other rulea - Informal Adviaory Hearing Procedure 

- Agency Organiz~:~~tion - Adoption of Model Rule• -
Definition& -Administrative Appeal of Claaaification 
Deciaion General Hearing Procedure Updating 
References to the NCCI Basic Manual for Worker• • 
Compenaation and Employers• Liability Insurance, 1980 

6.6.8301 

6.6.8301 

6.6.8301 

Edition, p. 985 
Updating Reference• to the NCCI Basic Manual for 
Workers Compensation and Employers Liability 
Insurance, 1980 Ed., p. 522, 1035 
Updating References to the NCCI Basic Manual for 
Workers' Compensation and Employers' Liability 
Insurance, 1980 Ed., as Supplemented through July 1, 
1995, p. 245 
Updating Reference& to 
Workers' Compensation 
Insurance, 1980 Ed., as 
30, 1994, p. 2570, 351 

the NCCI Basic Manual for 
and Employers' Liability 

Supplemented through August 

CQMMERCE. Department of, Title 8 

(Professional and Occupational Licenaing Bureau) 
I Renewal Datea, p. 1600 

(Board of 
8.4.505 

8.4.507 

Alternative Health Care) 
and other rule - High Risk Pregnancy - Conditions 
Which Require Physician Consultation. p. 1377 
and other rules - Required Reports - Vaginal Birth 
After Cesarean (VBAC) Deliveriea - Management of 
Infectioua Waste, p. 2998, 459 

(Board of Architecta) 
8.6.407 and other rules - Examination - Individual Seal -

Standards for Profeasional Conduct, p. 2771, 352 

(Board of Cosmetologists) 
8.14.814 Pees - Initial, Renewal, Penalty and Refund Pees, 

p. 160, 461 

(Professional and Occupational Licensing Bureau) 
8.15.103 and other rulea - Construction Blasters and Hoisting 

and Crane Operators Standard Forms Boiler 
Engineers, p. 1603 

Montana Administrative Register 19-10/12/95 



(Board of 
8.16.405 
8.16.408 
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Dentistry) 
and other rule - Fee Schedules, p. 1823 
and other rules - Applications to Convert Inactive 
Status Licenses to Active Status Licenses - Dental 
Hygienists - Definitions - Use of Auxiliary Personnel 
and Dental Hygienists - Dental Auxiliaries, p. 1380 

(Professional and Occupational Licensing Bureau) 
8.19.101 and other rules - Transfer fr~ the Department of 

Justice - Fire Prevention and Investigation, p. 1825 

(Board of 
8.22.502 

(Board of 
8.28.401 

(Board of 
8.30.404 

Horae Racing) 
and other rule - Licenses for Parimutuel Wagering on 
Horae Racing Meetings- General Requirements, p. 426, 
843 

Medical Examiners) 
and other rules Physician Acupuncturist 
Emergency Medical Technician - Physician Assistant­
Certified Podiatrist Nutritionist Licensure, 
p. 1736 

Funeral Service) 
and other rules - Reciprocity - Fees - Definitions -
Continuing Education Sponsors Standards for 
Approval Prior Approval of Activities Post 
Approval of Activities Review of Programs 
Hearings - Attendance Record Report - Disability or 
Illness - Hardship Exception and Other Exceptions -
Crematory Operators and Technicians, p. 322, 845 

(Board of Nursing) 
8.32.1606 and other rules -Non-disciplinary Track- Admission 

Criteria - Educational Requiremente, p. 3065, 847 

(Board of Optometry) 
8.36.406 General Practice Requirements, p. 329, 1415 

(Board of outfitters) 
8.39.518 and other rules - Feee - Moratorium - Operatione 

Plan Review, p. 1761 

(Board of Pharmacy) 
8.40.404 and other rules Fees Dangerous Drugs 

Transmieaion of Prescriptions by Facsimile, p. 1834 

(Board of 
8.42.402 

Physical Therapy Examinere) 
and other rulee - Examinations - Pees - Renewa1a -
Temporary Licensee Licenaure by Endorsement 
Exemptione Foreign-Trained App1icante 
Unprofessional Conduct Disciplinary Actione, 
p. 1837 
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(Boa~d of 
8.44.40~ 

8.44.40~ 

(Boa~d of 
8.5~.606 

8.52.616 

(Boa~d of 
8.58.406A 
8.58.419 

(Building 
8.70.140~ 

(Weights 
8.77.107 
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Plumbe~s) 

and other rules - Definitions - Fees - Medical Gas 
Piping Installation Endorsements, p. 1842 
and other rules Definitions Applications 
Examinations - Renewals - Journeyman Working in the 
Employ of Master - Registration of Business Name -
Fees - Qualifications for Jou~neyman, Master and Out­
of-State Applicants, p. 3118, 466 

Psychologists) 
and other rule - Required Supervised Experience - Fee 
Schedule, p. 3001, 354 
Pee Schedule, p. 1607 

Realty Regulation) 
and other rules - Realty Regulation, p. 1609 
and other rules - License Discipline - Application 
fo~ Licensure - Discipline of Property Management 
Licensees, p. 5, 468 

Codes Bu~eau) 
and other ~ule Transfer to Professional and 
Occupational Licensing Bureau - Fireworks Wholesaler 
Permits, p. 1934 

and Measures Bureau) 
and other rules Fees Commodities 
Inspection of Packages - Petroleum Products 
Packaging of Fluid Milk Products, p. 1845 

Random 
- Met~ic 

(Board of Passenger Tramway Safety) 
I & II Inspections - Conference Call Meetings, p. 1767 

(Milk Control Bureau) 
8.79.301 Assessments, p. 89, 469, 534 

(Boa~d of 
8.86.502 

Milk Control) 
and other rules - Initial Determination of Quota -
Quota Adjustment Pooling Plan Definitions 
Computation of Quota and Excess Prices - Payments to 
Pool Dairymen, p. 162, 470 

(Local Government Aasistance Division) 
1 Incorporation by Reference of Rulee for Administering 

the 1995 CDBG Program, p. 993, 1794 

(Board of 
8.97.1301 

8.97.1301 

Investments) 
and othe~ rules - Definitions - Forward Commitment 
Pees and Yield Requirements for all Loans 
Investment Policy, Criteria, and Preferences 
Inte~est Rate Reduction for Loans to For-profit 
Bor~owers funded from the Coal Tax T~ust 
Infrastructu~e Loans, p. 1070, 1796 
and other rules - Loan Programs Administered by the 
Board of Investments, p. 247, 621 
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(Economic Development Division) 
I-XIII Implementation of the Job Investment Act, p. 1075, 

1666 

EDUCATION. Title 10 

(Superintendent of Public Instruction) 
10.16.1302 and other rules - Special Education School Funding, 

p. 2576, 356 

(Board of 
10.55.601 
10.55.604 

10.55.711 

10.55.907 
10.56.101 
10.57.101 

10.57.218 

10.57.403 

Public Education) 
Accreditation Standards! Procedures, p. 331, 1037 
Accreditation Standards; Procedures - Alternative 
Standard, p. 3154, 623 
and other rules - Accreditation - General• Cla11s 
Size and Teacher Load - Cla11s Size: Elementary, 
p. 3156, 625 
Distance Learning, p. 3152, 626 
Student Assessment, p. 3151, 627 
and other rules - Teacher Certification - Review of 
Policy Definitions Grades Emergency 
Authorization of blployment - Approved Programs -
Experience Verification - Test for Certification -
Minimum Scores on the National Teacher Examination 
Core Battery Renewal Requirements Renewal 
Activity Approval - Appeal Process for Denial of 
Renewal Activity - Recency of Credit - Endorsement 
Information Class 1 Professional Teaching 
Certificate - Class 2 Standard Teaching Certificate -
Class 3 Administrative Certificate Class 4 
Vocational Certificate Class 5 Provisional 
Certificate Social Workers, Nurses and Speech and 
Hearing Therapists - Request to Suspend or Revoke 
Teacher or Specialist Certificate Notice and 
Hearing for Certificate Revocation Hearing in 
Contested Casas - Appeal from Denial of Certificate -
Considerations Governing Acceptance of Appeal 
Hearing on Appeal - Extension of Certificatee for 
Military Service - Conversion Program Secondary to 
Eleaentary- Claee 6 Specialist Certificate, p. 3125, 
628 
Teacher Certification: Renewal Unit Verification, 
p. 995 
and other rule - Claes 3 Administrative Certificate -
Claee 5 Provieional Certificate, p. 1769 

FAMILY SERVICES, Department of. Title 11 

I and other rules - Fair Hearings and Review of Records 
by the Department Director, p. 997, 1423 

I and other rule - Definitions - Medical Neceeaity 
Requirements of Therapeutic Youth Group Homee, p. 95, 
471 

11.5.1002 Day Care Rates for State Paid Day Care, p. 740, 1117 
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11.7.306 

11.7.313 

11.7.501 
11.7.603 

11.12.104 

11.13.101 

11.14. 226 

11.14.401 

11.14. 605 
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Right to a Fair Hearing in Regard to Foste1" Ca1"e 
Suppo1"t Services, p. 1002, 1424 
Model Rate Matrix Used to Determine Pa~ent to Youth 
Care Facilities, p. 736, 1118 
Foster Care Review Committee, p. 10, 281 
Faster Care Support Services Diaper Allowance, 
p. 93, 930 
Minimum Requirements for Application for Youth Care 
Facility Licensure, p. 1000, 1425 
Model Rate Matrix to Basic Level Therapeutic Youth 
Group Homes, p. 738, 1119 
Caregivers in Day Care Centers for Children, p. 526, 
931 
Family Day Care Home Provider Responsibilities and 
Qualifications, p. 91. 472 
Sliding Pee Scale Chart used to Determine Eligibility 
and Copayments for State Paid Day Care Under the 
Block Grant Program, p. 872, 1325 

FISH. WILPLIFE. ANP PABKS. Department of, Title 12 

12.2.501 

12.6.701 

Crappies as Nongame Species in Need of Management, 
p. 429, 1571 
wearable Personal Floatation Devices for Each Person 
Aboard Any Motorboat or Vessel Launched upon the 
Wate1"Ways of Montana, p. 1495 

(Fish, Wildlife, and Parks Commission) 
12.6.801 Boating Closure on the Upper End of Hauser Reservoir 

f1"om October 15 through December 15 Each Year, 
p. 1386, 1935 

12.6. 901 Restriction of Moto1"-propelled Water Craft on the 
Blackfoot, Clark Fork, and Bitterroot Rivers, p. 557, 
1120 

12.6.901 No Wake Speed Zone in the North Shore and Marshall 
Cove of Cooney Reservoir, p. 555, 1038 

12.6.901 No Wake Speed Zone in Bigfork Bay of Flathead Lake, 
p. 2600, 366 

12. 6. 904 Public Access Below Rainbow Dam and Madison Dam, 
p. 333, 932 

12.7. 803 and other rules - Evaluation and Recommendation -
Competing Applications - Department Decision - Appeal 
to the Commission, p. 3004, 367 

(Fish, Wildife, and Parka Commission and Department of Fish, 
Wildlife, and Parks) 
I Teton-Spring Creek Bird Preae1"ve Boundary, p. 1772 
I-XII and other rule Future Fisheries Program 

Categorical Exlusions, p. 1866 

GOVERNQR. Titl§ 14 

14.8.201 and other rules - Electrical Supply Shortage, p. 12, 
1039 
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HEALTH AND ENVIRONMENTAL SCIENCES, Department of. Title 16 

I 

I 

I-VII 

16.10.504 

16.10.701 

16.14.540 

16.24.406 

16.24.414 

16.28.101 

16.29.103 

16.32.302 

16.32.375 

16.42.302 

16.42.402 

16.44.103 

16.45.402 

16.45.1101 

Personal care Facilities Application of Other 
Licensure Rules to Personal Care Facilities, p. 435, 
852 
Adult Day Care Centers Application of Other 
Licensure Rules to Adult Day Care Centers, p. 433, 
853 
Aboveground Tanka - MiniiiiWII Standards for Aboveground 
Double-walled Petroleum Storage Tank Systems, p. 1087 
Drinking Water - Licensing Standard• for Drinking 
Water Manufacturers, p. 99, 368 
and other rules - Campground• - Trailer Courts and 
Campgrounds, p. 2602, 2892, 634 
Solid Waste - Financial Assurance Requirements for 
Class II Landfills, p. 175, 665 
and other rules - Day Care Centers - Health Standards 
for Operating Day Care Centers, p. 3158, 473 
Tuberculosis Testing of Employees in a Day care 
Center, p. 564, 1041 
and other rule• - Communicable Di111eaaea - Control 
Measures for Communicable Diaea111es, p. 751, 1127 
Dead Human Bodies - Transportation of Dead Human 
Bodies, p. 431, 850 
Health Care Facilitie• - Construction Standards for 
Health Care Facilities, p. 14, 283 
and other rules Health Care Facilities 
Construction Standards for Hospices and Specialty 
Mental Health Care Facilities, p. 437, 851 
and other rules - Evaluation of Asbestos Ha•ards and 
Conduct of Asbe•toe Abatement Requirements for 
Accreditation and Permitting of, and Training Course• 
for, Persons Involved in Asbestos Abatement 
Requirements for Permits for Asbestos Abatement 
Projectlll, p. 874, 1578 
and other rule Asbestos Accreditation of 
Aabe111tos-related Occupations Penalties for 
Violation• of Aabe111tos Laws and Rules, p. 1095, 1579 
and other rules Hazardous Waste Control of 
Hazardous Waste, p. 560, 1042 
and other rule - Underground Storage Tank• - Minimum 
Standards for Underground Piping, p. 1081 
and other rule - Underground Storage Tanks - Minimum 
Standards for Double-walled UST Syetems, p. 1084 

(Board of 
I-V 

Health and Environmental Sciencee) 

16.8.401 

"19-10/12/95 

Establishing Administrative Enforcement Procedure• 
for the Public Water Supply Act, p. 2398, 208, 282 
and other rules - Air Quality - Emergency Procedures 

Ambient Air Monitoring Visibility Impact 
Aesessment - Preconstruction Permits - Stack Heights 

Dispersion Techniques Open Burning 
Preconatruction Permits for Major Stationary Sources 
or Major Modifications Located Within Attainment or 
Unclaa111ified Areas - Operating and Permit Application 
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Fees Operating Permits Acid Rain Permits, 
p. 3070, 535, 848 

16.8.1404 and other rules - Air Quality - Opacity Requirements 
at Kraft Pulp Mille, p. 254, 1572 

16.8.1907 Air Quality Increasing Pees for the Smoke 
Management Program, p. 1004, 1669 

16.20.401 and other rule - Weter Quality Modifying and 
Updating Minimum Requirements for Public Sewage 
Systeae, p. 168, 667 

16.20.603 and other rules Water Quality Surface and 
Groundwater Quality Standards Mixing Zones 
Nondegradation of Water Quality, p. 743, 1098, 1798 

16.20.608 Water Quality Reclassifying Daisy and Fisher 
Creeks, p. 5:18 

16.:10.61:1 Water Quality - Water Use Classifications on Indian 
Reservations, p. 530, 1799 

16.20.712 Water Quality Criteria for Determining 
Nonsignificant Changes in Water Quality, p. 531, 1040 

ENVIRONMENTAL OUALITX. Department of, Title 17 

16.44 .102 and other rules - Incorporations by Reference of 
Pederal Regulations Definitions Regulatory 
Requirements Governing Hazardous Waste and Used Oil -
Prohibiting Used Oil as Dust Suppressant, p. 1402, 
1936 

(Board of Environmental Review) 
I Water Quality - T~orary Water Standards for Daisy 

Creek, Stillwater River, Fisher Creek, and the 
Clark's Pork of the Yellowstone River, p. 1652 

16.8. 701 and other rules - Air Quality - Volatile Organic 
Compounds Definitions, p. 1645, 1872 

16.8.705 and other rule - Air Quality - Replacing Equipment 
Due to Malfunctions, p. 1640 

16,8.1301 and other rule - Air Quality - Open Burning in 
Eastern Montana, p. 1634 

16.8.1402 and other rule - Air Quality - Particulate Emission 
Limits for Fuel Burning Equipment and Industrial 
Processes, p. 1636 

16.8,1414 Air Quality Sulfur Oxide Bmiaeion.t from Lead 
Smelters, p. 1644 

16.8.1903 and other rule -Air Quality -Air Quality Operation 
Pees - Air Quality Permit Application Pees, p. 1648 

TRAHSPORTATION, Department of, Title 18 

I 

I-IV 

18.7.201 

Registration of Interstate and Intrastate Motor 
Carriers, p. 890, 1416 
Staggered Registration of Motor Carriers with 
Multiple Fleets of Vehicles, p. 1773 
and other rules - Location of Utilities in Highway 
Right of Way, p. 258, 854, 1043 
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(Transportation Commission) 
18.6.211 Temporary- Application Fees for Outdoor Advertising, 

p. 1294 

CORRECTIONS AND HUMAN SERVICES. pepartment of, Title 20 

I-IV Sex Offender Evaluation and Treatment Provider 
Guidelines and Qualifications, p. 3174, 284 

JQSTICB. Department of. Title 23 

I-VIII 

I-X 

Specifying the Procedure for Review, Approval, 
Supervision and Revocation of Cooperative Agreements 
between Health Care Facilities or Physicians 
Issuance and Revocation of Certificates of Public 
Advantage, p. 1006, 1296, 1938 
and other rules - Adoption of the 1994 Uniform Fire 
Code and the 1994 Edition of the Uniform Fire Code 
Standards, p. 1497 

(Board of 
23.14.423 

Crime Control) 

23.14.802 

and other rules - Training and Certification of Non­
Sworn Officers and Coroners, p. 1873 
and other rules Peace Officer Standards and 
Training Advisory Council Revocation and/or 
Suspension of Peace Officer Certification, p. 1883 

LABOR AND INDUSTRY. Department of, Title 24 

I 

I &. II 

I-III 

I-IV 

I-V 

I-XV 

I-XVIII 
24 .11. 606 

24.16.9007 

24.21.414 

24.29.702A 

24;29.704 

19-10/12/95 

and other rules Operation of the Uninsured 
Employers' Fund and the Underinsured Employers' Fund, 
p. 1099, 1668 
and other rules - Apprenticeship Programs, p. 758, 
1418 
Operation of the Contractor Registration Program, 
p. 1548 
Personal Assistants - Application of Certain Labor 
Laws, p. 1627 
and other rule - Workers• Compensation Data Base 
System - Attorney Fee Rule, p. 2487, 2893, 675, 856 
Operation of the Uninsured Employers' Fund and the 
Underinsured Employers' Fund, p. 101, 280, 444, 933 
Operation of Traction Engines, p. 336 
and other rules Unemployment Insurance Taxes, 
p. 1388, 1950 
Prevailing Wage Rates - Service Occupations, p. 442, 
1129 
Wage Rates for Certain Apprenticeship Programs, 
p. 1887 
and other rules - Requirements for Employers that 
Self-insure for Workers' Compensation Purposes, 
p. 177, 669 
and other rules - Workers' Compensation Matters -
State Compensation Insurance Fund, p. 1395, 1953 
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24.29.706 and other rules Exemption of Independent 
Contractors for Workers' Compensation, p. 1399 

24.30.102 and other rule - Occupational Safety and Health 
Standards for Public Sector Bmployment, p. 184, 680 

24.30. 701 and other rules Boilers Responsibility for 
Operation of the Boiler Inspection Program is 
Transferred from the Department of Labor and Industry 
to the Department of Commerce, p. 1132 

24.30.1201 and other rules - Hoisting and Crane Operators -
Responsibility for Operation of the Hoisting and 
Crane Operator Licensing Program is Transferred from 
the Department of Labor and Industry to the 
Department of Commerce, p. 1133 

24.30.1701 and other rules Construction Blasters 
Responsibility for Operation of the Construction 
Blaster Licensing Progrlllll is Transferred from the 
Department of Labor and Industry to the Department of 
Commerce, p. 1134 

24.30.2542 and other rules Safety Culture Act Safety 
Committee, p, 1542 

(Board of Labor Appeals) 
24.7.306 Board of Labor Appeals - Procedure Before the Board 

of Labor Appeals, p. 440, 1045 

(Human Rights Commission) 
24.9.102 and other rules - Procedures Before the Human Rights 

Commission, P• 1525 

STATE LANDS. Department of. Title 26 

(Department State Lands and Board of Land Commissionare) 
26.3 .137 and other rules - Changes in the Recreational Use 

License Fee - Rental Rates for State Lands, p. 3177, 
1047 

26.6.411 Nonexpert Agreement for Timber Sales from State 
Landa, p. 1104, 1803 

(Board of Land Commissioners and Board of Environmental Review) 
26.4.161 Requirement for an Operating Permit for Hard Rock 

Mills that are not Located at a Mine Site and that 
use Cyanide, p. 1102 

26.4. 410 and other rules - Renewal of Strip Mine Operating 
Permits - Regulation of Coal and Uranium Prospecting 
p. 1106 

NATURAL RESOURCES AND CQNSB&VATION. Department of. Title 36 

I 

26.2.201 

26.2.628 

Procedures for Collecting Processing Fees for Late 
Claims, p. 764, 1326 
Department of State Lande Model Procedural Rule, 
p. 1777 
and other rules - Repeal of Department of State 
Lands Rules - Implementing the Montana Environmental 
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26.2.703 

26.6.101 

36.2.201 
36.2.608 
36.14. 502 

36.22.604 

36.24.101 
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Policy Act, p. 1954--This Notice of Repeal was 
incorrectly published and will not be effective. 
and other rule - Transfer from Department of State 
Lands - Citizen Participation in Agency Decisions, 
p. 1955 
and other rules - Repeal of Department of State Lands 
Rules - Citizen Participation in Agency Decisions, 
p. 1957--This Notice of Repeal was incorrectly 
published and will not be effective. 
and other rules - Transfer from Department of State 
Lands - Forestry, p. 1958 
Board Model Procedural Rule, p. 1776 
Pees for Environmental Impact Statements, p. 1891 
Interim Minimum Spillway Capacities on High-Hazard 
Dams, p. 16, 541 
and other rules - Issuance, Expiration, Extension and 
Transfer of Permits - Horizontal Wells, p. 2792, 285 
and other rules - Wastewater Treatment Revolving Fund 
Act, p. 1778 

(Board of Oil and Gas Conservation) 
36.22.1242 Rate of the Privilege and License Tax on Oil and Gas 

Production, p. 566, 1055 

PUBLIC HEALTH AND HUMAN SERVICES, Department of, Title 37 

I-VIII Medicaid Self-Directed Personal Care Services, 
p. 1656 

I - XI and other rules - Medicaid Coverage - Reimbursement 
of Therapeutic Family Care, p. 1302 

16.24.104 Children's Special Hsalth Services Eligibility 
Requirements for the Children's Special Hsalth 
Services, p. 1413, 1804 

46.10.108 and other rules - APDC Monthly Reporting - Budgeting 
Methods, p. 1898 

46 .10. 512 and other rule - APDC Earned Income Disregards, 
p. 1661 

46.11.112 and other rules - Pood Stamp Budgeting Methods -
Monthly Reporting Requirements, p. 1895 

46.12.508 Medicaid Reimbursement for Outpatient Hospital 
Imaging and Other Diagnostic Services, p. 1560, 1961 

46.12.605 Medicaid Coverage and Reimbursement of Dental 
Services, p. 1553, 1968 

46.12.805 and other rule -Medicaid Coverage and Reimbursement 
of Durable Medical Equipment, p. 1563, 1970 

46.13. 303 and other rules Low Income Energy Assistance 
Program, p. 1557 

PUBLIC SERVICE REGULATIO~, Department of, Title J8 

I Piling of Proof of Insurance by Commercial Tow Truck 
Firms, p. 892, 1422 

I-XXIX Affiliated Interest Reporting Requirements - Policy 
Guidelines - Minimum Rate Case Piling Standards for 
Electric, Gas, Water and Telephone Utilities, p. 1903 
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38.5.1301 and other rules - Telephone Extended Area Service, 
p. 1017, 2038 

38.5.2202 and other rules - Pipeline Safety, Including Drug and 
Alcohol Testing, p. 1631 

REVENQE. Department of. Title 42 

42.15.316 Extensions - Late Pay Penalty, p. 1927 
42.15.506 Co~utation of Residential Property Tax Credit for 

Elderly, p. 1925 
42.21.159 Property Audits and Reviews. p. 203, 489 
42.22.1311 Industrial Machinery Equipment Trend Factors, 

p. 1921 
42.22.1311 Emergency- Industrial Machinery and Equipment Trend 

Factors, p. 857 

SECRETARY OP STAIB. Title 44 

44.5.107 and other rules Pees for Limited Liability 
Companies and Limited Liability Partnerships, p. 1551 

(Commissioner of Political Practices) 
I - VI and other rule - Campaign Contribution Limitations -

Surplus C~aign Punds, p. 1298, 2048 

SOCIAL AND REtiABILIIATIQN SERVICES. Department of. Title 46 

I 

I 

I-V 
I-IX 
I-XVI 
I-XLIV 

46.6.405 

46.10.403 
46.12.204 
46.12.503 

46.12.520 

46.12.550 

46.12.590 

46.12.1001 

46.12.1222 

46.12.3803 

and other rules - APDC Child Care Services - At-risk 
Child Care Services, p. 831, 1153 
and other rules - Medicaid Personal Care Services, 
p. 814, 1191 
Medicaid Estate Recoveries and Liens, p. 1109 
Self-Sufficiency Trusts, p. 446, 935, 1135 
Health Maintenance Organizations, p. 895, 1974 
and other rules Developmental Disabilities 
Eligibility - Adult and Pami1y Services Staffing, 
p. 568, 1136 
and other rules - Vocational Rehabilitation Financial 
Need Standards, p. 1024 
APDC Assistance Standard&, p. 801, 1150 
Medicaid Recipient Co-payments, p. 806, 1159 
and other rules - Medicaid Inpatient and Outpatient 
Hospital Services, p. 779, 1162 
and other rules - Medicaid Podiatry - Physician and 
Mid-Level Practitioner Services, p. 913, 1580 
and other rules - Medicaid Home Health Services, 
p. 808, 1182 
and other rules - Medicaid Residential Treatment 
Services, p. 768, 1201 
and other rules - Medicaid Transportation Services, 
p. 821, 1218 
and other rules - Medicaid Nursing Facility Services, 
p. 790, 1227 
Medically Needy Income Standards, p. 766, 1246 
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