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MONTANA ADMINISTRATIVE REGISTER 

ISSUE NO. 18 

The Montana Administrative Register (MAR), a twice-monthly 
publication, has three sections. The notice section contains 
state agencies' proposed new, amended or repealed rules1 the 
rationale for the change; date and addrese of public hearing, 
and where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists any 
changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are inserted at 
the back of each register. 
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BEFORE THE STATE AUDITOR 
AND COMMISSIONER OF INSURANCE 

OF THE STATE OF MONTANA 

In the matter of the adoption of 
new rules I through V regarding 
the regulation of managed care 
community networks 

NOTICE OF PUBLIC 
HEARING ON PROPOSED 
ADOPTION OF NEW RULES 

TO: All Interested Persons. 

1. On October 19 1 1995, at 9:30a.m., a public hearing 
will be held in conference room of the State Auditor's Office, 
126 N. Sanders, Mitchell Building, Room 270, Helena, Montana 
59620. The hearing will be to consider the adoption of new 
rules I through V regarding the regulation of managed care 
community networks by the commissioner of insurance. 

2. The proposed rules are as follows: 

RULE I MANAGED CARE COMMUNITY NETWORKS: DEFINITIONS 
(1) "Managed care community network" or "network" means 

an entity other than a health maintenance organization that is 
owned, operated, or governed by a person and that provides or 
arranges managed health care services under contract with the 
Department of Public Health and Human Services of the state of 
Montana to enrollees of the program. 

(2) "Commissioner" means the commissioner of insurance 
proviqed for in section 2-15-1903, MCA. 

AUTH: 

IMP: 

Sections 53-6-701 through 53-6-709 and 
33-31-115, MCA 
Sections 56-6-701 through 56-6-709 and 
33-31-115, MCA 

RULE II CRITERIA FOR ASSESSING THE FINANCIAL SOQNDNESS 
Of A NETWQRK (1) The standards used for evaluating the 
financial condition of regulated companies found in ARM 
6.6.3401(1) (a) and (c) through (o) may be used by the 
commissioner in evaluating the financial soundness of a 
network. 

(2) For the purposes of assessing the financial 
soundness of a network, the commissioner may use the same 
discretionary authority available to him pursuant to ARM 
6.6.3402, as regards insurers. 

(3) In making his determination of the financial 
soundness of a network, the commissioner must consider the 
following: 

(a) The extent to which a network is composed of 
providers who directly render health care and are located 
within the community in which they seek to contract rather 
than solely arrange or finance the delivery of health care; 
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(b) The following risk-bearing and management 
techniques: 

(i) hold harmless agreements with health care providers; 
(ii) reinsurance protection from sound reinsurers, 

provided to the network; and (iii) guaranties by others, to 
the extent that the guarantor appears capable of fulfilling 
the guaranty; and 

(c) The amount of the net worth of the network as 
reported in its most recent financial statement. 

(4) A network which does not comply with the minimum net 
worth standard of $200,000.00, found in section 33-31-216(9), 
MCA, shall be considered financially unsound. 

AUTH: 

IMP: 

Sections 53-6-701 through 53-6-709 and 
33-31-115, MCA 
Sections 56-6-701 through 56-6-709 and 
33-31-115, MCA 

RULE III PROTECTION AGAINST INSOLVENCY (1) The 
commissioner may, in his discretion, require quarterly or 
monthly financial reports from a network as a means of 
monitoring the financial condition of a network. 

(2) The commissioner may, in his discretion, require the 
submission of an annual audited financial report from a 
network. 

(3) A network must comply with section 33-31-216, MCA, 
in order to continue to operate. A network must maintain an 
appropriate deposit of securities with the commissioner, 
maintain the minimum net worth of $200,000.00, and provide 
evidence that it has complied with section 33-31-216(10), MCA. 

AUTH: 

IMP: 

Sections 53-6-701 through 53-6-709 and 
33-31-115, MCA 
Sections 56-6-701 through 56-6-709 and 
33-31-115, MCA 

RQLE IV REDUCTION OR ELIMINATION OF REQUIREMENTS (1) 
The commissioner may reduce or eliminate requirements of Title 
33, Chapter 31, MCA, which apply to a network, if it can be 
demonstrated that the requirement is unnecessary for the 
operation of the network in a rural area or because of federal 
requirements for prepaid health plans. 

(2) If a network seeks reduction or elimination of a 
requirement of Title 33, Chapter 31, MCA, regarding its 
operation in this state, the network must take the following 
steps: 

(a) The network must submit a written request to the 
commissioner in which the network: 

(i) states the specific requirement in Title 33, Chapter 
31, MCA, regarding whether it wants a reduction or an 
elimination; and 

(ii) explain why the requirement is unnecessary for its 
operation. 
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(3) In evaluating the request of a network for a 
reduction or an elimination of a requirement, the 
commissioner: 

(a) must have reasonable assurance that the reduction or 
elimination of the requirement will not result in harm to the 
public; 

(b) may make reasonable requests for additional 
information from the network necessary to evaluate the 
network's request; and 

(c) may obtain relevant information from other sources 
deemed to be useful. 

(4) The commissioner must either approve or reject the 
request of the network within 60 days of his receipt of all 
information relevant to the decision. 

AUTH: 

IMP: 

Sections 53-6-701 through 53-6-709 and 
33-31-115, MCA 
Sections 56-6-701 through 56-6-709 and 
33-31-115, MCA 

RULE V APPLICATION REVIEW FEE (1) The commissioner 
shall charge the network an application review fee for the 
commissioner's actual cost of review of the network's 
application. In no case, however, shall the fee be more than 
$500.00. 

AUTH: 

IMP: 

Sections 53-6-701 through 53-6-709 and 
33-31-115, MCA 
Sections 56-6-701 through 56-6-709 and 
33-31-115, MCA 

3. Adoption of new rules I through Vis necessary 
because of the passage of Senate Bill 388. This legislation 
provided for an integrated medicaid managed care program and 
specified requirements for medicaid managed care networks. 
The commissioner is required to adopt rules setting forth the 
criteria for assessing the financial soundness of managed 
care community network requirements and their reserve 
requirements. The commissioner was granted the authority to 
eliminate or reduce any requirement found in Title 33, Chapter 
31, MCA, if the commissioner was to find the requirement 
unnecessary for the operation of a managed care community 
network in a rural area or because of federal requirements of 
prepaid health plans. 

4. Interested persons may present their data. views, or 
arguments, either orally or in writing, at the hearing. 
Written data, views or arguments may also be submitted to Gary 
L. Spaeth, P.O. Box 4009, Helena, MT 59604-4009, and must be 
received no later than October 26, 1995. 

5. The State Auditor will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you request an 
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accommodation, please contact the State Auditor's Office no 
later than October 11, 1995, and advise the office of the 
nature of the accommodation needed. Please contact Jeannie 
Davies, Montana State ~tor's Office, Room 270, Sam W. 
Mitchell Building, 126 North sanders, P.O. Box 4009, Helena, 
Montana 59604. Telephone (406)-444-2040 or toll free (800)-
332-6148, fax (406)-444-3497. 

6. Gary Spaeth has been designated to preside over and 
conduct the hearing. 

cote 
Deputy Insurance Commissioner 

Certified to the Secretary of State this 18th day of 
September, 1995. 
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BEFORE THE BOARD OF DENTISTRY 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to fees 

NOTICE OF PROPOSED AMENDMENT 
OF 8.16.405 FEE SCHEDULE AND 
8.16.606 FEE SCHEDULE 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On October 28, 1995, the Board of Dentistry proposes 

to amend the above-stated rules. 
2_ The proposed amendments will read as follows: (new 

matter underlined, deleted matter interlined) 

"8.16.405 FEE SCHEDULE 
(1) through (3) will remain the same. 
(4) Active renewal, in-state 
(5) Inactive renewal, out-of-state 
(6) through (9) will remain the same." 
Auth: Sec_ 37-1-134. 37-4-205, MCA; lMf, 

37-4-301, 37-4-303, 37-4-306, 37-4-307, MCA 

"8.16.606 FEE SCHEDULE 
(1) and (2) will remain the same_ 
(3) Active renewal, in-state 
(4) Inactive renewal, out-of-state 
(5) through (11) will remain the same." 
Auth: Sec. 37-1-134. 37-4-205, MCA; IM£, 

37-4-403, 37-4-404, 32-4-406, MCA 

Sec_ 37-1-134, 

Sec. 37-4-402, 

REA$0N; The proposed amendments will re-distribute fees among 
the various groups of licensees, without raising the overall 
Board income, to better reflect the administrative work and 
costs associated with the different licensee groups covered by 
the Board. 

3. Interested persons may submit their data, views or 
arguments concerning the proposed amendments in writing to the 
Board of Dentistry, Lower Level, Arcade Building, 111 North 
Jackson, P.O. Box 200513, Helena, Montana 59620·0513, to be 
received no later than 5;00 p.m., October 26, 1995. 

4. If a person who is directly affected by the proposed 
amendments wishes to present his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit the request along with any 
comments he has to the Board of Dentistry, Lower Level, Arcade 
Building, 111 North Jackson, P.O. Box 200513, Helena, Montana 
59620-0513, to be received no later than 5:00p.m., October 26, 
1995. . 

5. If the Board receives requests for a public hearing on 
the proposed amendments from either 10 percent or 25, whichever 
is less, of those persons who are directly affected by the 
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proposed amendments, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision or 
from an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 148 based on the 1481 
licensees in Montana. 

BOARD OF DENTISTRY 
CAROL SCRANTON, D.D.S., CHAIRMAN 

BY: ai.U ft{ /k<~ !.'? 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

(2~ tL '6cJ.() 
ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, September 18, 1995. 
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BEFORE THE PROFESSIONAL AND OCCUPATIONAL 
LICENSING BUREAU 

DEPARTMENT OF COMMERCE 
STATE OF MONTANA 

In the matter of the transfer 
and proposed amendment, repeal 
and adoption of rules pertain­
ing to fire prevention and 
investigation 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING 
ON THE TRANSFER AND 
PROPOSED AMENDMENT, REPEAL 
AND ADOPTION OF RULES 
PERTAINING TO FIRE PREVENTION 
AND INVESTIGATION 

1. on November 6, 1995, at 9:00a.m., a public hearing 
will be held in the conference room of the Professional and 
Occupational Licensing Bureau, 111 North Jackson, Helena, 
Montana, to consider the transfer and proposed amendment, 
repeal and adoption of rules pertaining to fire prevention and 
investigation. 

2. ARM 23.7.121 through 23.7.129, 23.7.131 through 
23.7.136 and 23.7.159 are being transferred to the Professional 
and Occupational Licensing Bureau of the Department of 
Commerce. The text of these rules will be located in Title 8, 
Chapter 19 and will be numbered as follows: 23.7.121 through 
23.7.129 (8.19.101 through 8.19.109), 23.7.131 through 23.7.136 
(8.19.110 through 8.19.115) and 23.7.159 (8.19.116). 

3. ARM 23.7.128 (8.19.108), 23.7.132 (8.19.111), 23.7.133 
(8.19.112), 23.7.159 (8.19.116) are being proposed for 
amendment. The amendments will read as follows: (new matter 
underlined, deleted matter interlined) 

"8.19.108 CONTINUING EDUCATION (1) will remain the same. 
(2) An endorsee shall obtain a minimum of 8 hours (5&-te 

60 minutes per hour) er 1.5 eefttia~ing ea~eatiea uaits annually 
and submit copies of continuing education certificates with the 
a~~lication for renewal. U~ to 8 hours earned in excess of the 
a hours required in a licensing year may be carried over into 
the succeeding year. All applicants for renewal of 
endorsements shall have completed continuing education as 
provided in this ryle as a condition to establish eligibility 
for renewal. The continuing education requirement will not 
aRPlY until the endorsee's first full year of endorsement. 

(3) will remain the same. 
(a) workshops, seminars and educational conferences 

sponsored by fire protection equipment manufacturers or trade 
associations; aft6 

(b) courses in speciali~ed programs approved by the 
department-.-~ 

. f4+ ~ €antiauing ee~eatian may alae ae aataiaea b~ 
correspondence course work approved by the department.L 

+&r ~ ~ continuing education which has been obtained 
in another state that meets the continuing education 
requirements of that state lllfl)l ae appra•.•ee by t;B.e department "L 
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1~1 college or vocational school course work. approved by 
the department. wbich is germane to the profession and 
contributes directly to the professional competence of the 
end9rsed indiVidual. subject to the following limitations: 

Iii the endorsed indiVidual must pass the course: 
Iii! one semester credit sball equal 15 hours of 

continuing education: 
liiil one quarter credit shall equal 10 hours of 

continuing education. 
lfl teaching courses tbat are germane to the profession. 

Credit units maY be APPlied in this category based on a report 
by the endorsed individual. For a one-hour presentation. the 
presenter will be awarded two hours of continuing e4ucation. 
Tbe following limitations shall apply to requests for credit 
under this section: 

Iii documentation must be SUbmitted showing the 
licensee as the instructor of the course: 

liil the course must be addressed to endorsed 
individuals or apprentices in opder to qualify for credit: 

liiil a course outline must be provided tg the 
department; and 

liYl instruction of any course may be Submitted for 
continuing education only once." 

Auth: Sec. 59 3 19a 1 50-39-107, MCA; ~. Sec. 50-39-102, 
MCA 

"8, 19,111 
PRQRATED FEES 
ef $a99. 

LIGBI!SB. BHB9R8Bti!Dfl' 1\NB PROCESSING FEE AND 
(1) Baeh eatiey shall pay an B:flftHal lieeftse fee 

(a) Baeh persea emple~e~ ey the lieeasee te pe•ls~ 
se~iees ~~~er the lieease shall eetaia !rem the ~epart~eat aa 
e~~ersemeat as~ pay. 

(a) $199 te aell 1 se~iee 1 er iaetall lire ala~ systems, 
lei $199 te sell, serviee, er iaatall speeial ageat fire 

suppressiea systeMS! aad 
(e) $199 te sell, serviee 1 er iastall fire eHtiaguishiag 

11ysteM&. 
~ lll In the year of first application for a license or 

endorsement, the applicant shall pay an APPlication processing 
fee in the amount of $100, er aa ~Hat suffieieat te ee~er the 
t~~el a~d w.~rhead eests iae~•red is eeaduetisg as iaspeetiss 
sf the applieaat's laeilities, whieheuer is lese. This fee 
sball be in ad4ition to the aonual license and/or endorsement 
fee. and shall not be prorated. 

tal AQnual license and endorsement fees in the first year 
of license gr endorsement shall be prorated as follows: 

Cal for new applications postmarked or hand-delivered 
prior to September 1 of the license year in question. the 
annual fee will be cbarged as set forth in 50-39-105: 

(QI for new applications postmarked or hand-delivered on 
September 1 through November 30. inclusive. of the license year 
in question. the annual fee will be charged at 751 of the fee 
set forth in 50-39-105; 
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(cl for new apPlications postmarked or hand~deliyered on 
oecember 1 through April 15. inclusive. of the license year in 
question. the annual fee will be charged at SOl of the fee set 
forth in 50~39~105; and 

(dl for applications postmarked or hand~delivered after 
April 15 and before May 31 of the license year in question. the 
annual fee will be charged as set forth in 50~39~105. and will 
coyer the remainder of the licensing year in which applicatiQD 
is made. as well as the license year immediately following tb~ 
year in wbicb application is made.• 

Auth: Sec. sa 3 lea 50~39-107, MCA; IME, sec. 59 3 1ea 
50-39-105, MCA 

"8.19.112 EXAMINATION FOR ENQORS&MENT (1) and (2) will 
remain the same. 

(31 IHdiwia~als applyiftg fer aHy eHaarsemeftt aese~ised 
he~eiH may se iss~ea a prewisiaHal eHda~semeHt. ~he 
pra~isisnal eHdarsemefte will e~ire aft Beeemeer 31, 1994. At 
the time at reHe~al, ehe applieaHt m~st s~~it apprap~iate 
dae~HtatiaH werif)iHg that the applieaHt ~alifies far 
eRdarsemeHt.• 

Auth: Sec. 59 3 lBa, 59 3 19a, 59 3 193, 50-39-107, MCA; 
IMf, Sec. 59 3 1Ba, 50-39-101, 50-39-103, MCA 

"8.19.116 RENEWAL OF LICENSE OR ENQORSiMENT (1) and (2) 
will remain the same. 

(31 All fire protection equipment licenses and 
endorsements sball expire on MaY 31 of eacb year. A renewal 
notice will be sent by the department to eacb license and 
endorsement bolder to tbe last address in tbe department's 
files no later than april 15 of each year. Failure to receive 
such notice shall not relieve tbe license or endorsement bolder 
of tbe obligation to PAY renewal fees and file an aPplication 
for renewal in such A manner tbat it is postmarked or band­
delivered to the department on or before MaY 31. 

lil For licenses end endorsements thAt were scbeduled for 
a renewal date otber tban MaY 31 prior to ltbe effective date 
of these aroen4rnentsl. the department will reduce tbe 1996 
annual license fee on a pro-rated basis, l/12th of the annual 
fee per montb (l/12tb reduction for licenses or endorsement§ 
scheduled to renew in Jyne of 1996. 2/12ths re4uction (Qr 
licen§e§ or endorsement§ §cbeduled tQ renew in July QC 1996, 
and §Q Qnl . accQrding tQ tbe month in wbicb tbe license Qr 
endor§ement was preyiou§ly §cbeduled to renew. 
~ l5l Upon receipt of the application, the department 

shall grant a renewal of the license or endorsement if it 
appears that the applicant meets all of the requirements under 
~~ 8.19.191 tbe prQVision§ of Title 50, chapter 39, part 1, 
MCA. And the§e rule§, has committed no act which would 
constitute ground for suspension or revocation under ARM 
8.19.19~ 50-39-104, and remains properly equipped and staffed 
to provide the services intended to be performed. ~ 
department Ma) re~~i~e retesting it the applieant fails ta meet 
an~ of the re~iremeats of this seetieR er if the applieaHt has 
nat, ter a peried ef 1 year, eHgaged in the busiBess fer whieh 
the e~iginal lieense er eBdersemeBt was iss~ed. 
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+4+ ~ E~cept for applications for the 1996 annual 
license covered under !41 aboye. ~ach application for renewal 
must be accompanied by the fee(s) specified under A.~ 8.19.111 
~Q-39-105. MCA." 

Auth: Sec. 59 3 192 SQ-39-107, MCA; ~. 50-39-102, 5&-
39 193, 59 39 19t, 50-39-105, 59 39 196, 59 39 197 MCA 

4. ARM 23.7.121 (8.19.101), 23.7.122 (8.19.102), 23.7.124 
through 23.7.126 (8.19.104 through 8.19.106), 23.7.129 
(8.19.109), 23.7.131 (8.19.110), 23.7.134 (8.19.113) and 
23.7.136 (8.19.115) are being proposed for repeal. Text of the 
rules is currently located at pages 23-361.9 through 23-361.15, 
Administrative Rules of Montana. The authority sections are 
50-3-102, 50-3-103, 50-39-107, MCA. The implementing sections 
are 50-3-102, 50-39-101, 50-39-102, 50-39-103, 50-39-104, 50-
39-105, 50-39-106, 50-39-107, MCA. The reason for the proposed 
repeal is that the department lacks sufficient statutory 
authority, under 50-39-107, MCA, to adopt such rules in current 
form. The rules have previously been adopted by the department 
of justice, in reliance on the authority of 50-3-103, MCA. 
This section does not authori~e the department of commerce to 
adopt rules for this program. 

5. The proposed new rules will read as follows: 

"I DEFINITIONS The following definitions apply to the 
use of the listed terms in Title 50, chapter 39, part 1, MCA, 
and in these rules: 

(1) "Apprentice" means a person working in a training 
capacity, for the service or installation of fire alarm 
systems, special agent fire suppression systems, or fire 
extinguishing systems, who is studying in accordance with a 
program approved under the guidelines of (New Rule III). 

(2) •commercial general liability insurance" means 
insurance that covers bodily injury and property damage, 
personal and advertising injury and medical payments resulting 
from, but not limited.to, premises/operations claims and 
products/completed operations claims. 

(3) "Endorsement" means a document issued by the 
department to an individual who has met qualifications which 
authori~es the individual to sell, service and install fire 
alarm systems, special agent fire suppression systems, or fire 
extinguishing systems. 

(4) "Entity" means any business, partnership, sole 
proprietor(ship), organization, association, corporation, firm, 
governmental organi~ation, fire agency or any other business 
association. 

(5) "Fire alarm system" means a combination of approved 
compatible devices with the necessary electrical 
interconnection and energy to produce an alarm signaling the 
event of fire or system activation but does not include single 
station smoke or heat detectors. 

(6) "Fire extinguisher" means a portable device 
containing an extinguishing agent that can be expelled under 
pressure for the purpose of suppressing or extinguishing a 
fire. 
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(7) "Fire extinguishing system" means a fire sprinkler 
system designed in accordance with nationally recognized 
standards that consists of an assembly of piping or conduits 
that conveys water, foam or air with or without other agents to 
dispersal openings or devices to extinguish, control or contain 
fire and to provide protection from exposure to fire or the 
products of combustion. Included are underground and overhead 
piping, ponds, tanks, pumps, extra or special hazard 
applications and other related components or devices necessary 
for water supplies. 

(8) "Fire protection equipment" means the components of 
any fire alarm system, special agent fire suppression system, 
or fire extinguishing system. 

(9) "Fire sprinkler system" means a fire extinguishing 
system. 

(10) "Inspection• means and includes the periodic 
examination of premises, equipment, or procedures or of a 
licensed or endorsed person or entity to determine whether the 
person's or entity's business or profession is being conducted 
in a manner consistent with the public health, safety, and 
welfare. The term includes the inquiry, analysis, audit, or 
other pursuit of information, with respect to a written 
complaint or other information before the DOC, that is carried 
out for the purpose of assisting the DOC in determining: 

(a) whether a person has violated a provision of law 
justifying discipline against the person; 

(b) whether a license should be granted, denied, or 
conditionally issued; or 

(c) whether the DOC should seek an injunction against 
unlicensed practice. · 

(11) "Install" means the technical work that may be 
performed only by an endorsed individual or an apprentice, in 
the assembly of a fire alarm system or special agent fire 
suppression system. The term does not include the delivery of 
supplies, the cutting of pipe, or the threading of pipe through 
the use of a threading machine. The term does include the 
following tasks: 

(a) inspection of work sites to determine the presence of 
obstructions and to ascertain that holes will not cause 
structural weaknesses; 

(b) determination of the course or plan of installation; 
(b) any bending of pipe as part of the installation; 
(c) assembly and installation of metal or nonmetal pipe 

fittings, including but not limited to those made ot brass, 
copper, lead, glass, and plastic; 

(d) joining of piping by any means, including threaded, 
ca~, wiped, soldered, bra~ed, fused, or cemented joints; 

(e) securing of pipe to the structure by any means, 
including but not limited to clamPs. brackets, hangers, and 
welds; and 

(f) testing the installed system for leaks by any means, 
including but not limited to testing by increasing pressure in 
pipes and observing gages attached to pipes for indication of 
leaks. 

(12) "License' means the document issued by the 
department which authorizes a person or entity to engage in the 
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business of servicing fire extinguishers or engaging in the 
business of selling, servicing or installing fire alarm 
systems, special agent fire suppression systems or fire 
extinguishing systems. 

(13) "NICET' means national institute for certification 
in engineering technologies. 

(14) "Sell", "sale" and associated words mean offering or 
contracting to transfer, lease, or rent any merchandise, 
equipment, or service at retail to the public or any member 
thereof for an agreed sum of money or other consideration. 

(15) "Service", when referring to portable fire 
extinguishers and fire extinguisher cylinders, means 
maintenance and includes breakdown for replacement of parts or 
agent, repair, recharging or hydrostatic testing. 

Cal When referring to alarm systems, fire extinguishing 
systems and fire suppression systems, "service" means 
maintenance and testing required to keep the protective 
signaling, extinguishing and suppression system and its 
component parts in an operative condition at all times, 
together with replacement of the system or its component parts 
with listed or approved parts, when, for any reason they become 
undependable, defective or inoperative. 

(b) "Service" does not include resetting manual a~arm 
systems which may be reset by properly trained building owners 
or their designated representative. 

(16) "Special agent fire suppression system" means an 
approved system and components which require individual 
engineering in accordance with manufacturer specifications and 
includes dry chemical, carbon dioxide, halogenated, gaseous 
agent, foam and wet chemical systems; includes pre-engineered 
system but does not include a fire extinguishing system." 

Auth: Sec. 50-39-107, MCA; !Mf, Sec. 50-39·101, 50-39-
102, 50-39·103, 50-39-104, 50-39·105, 50-39-106, MCA 

"II APPLICATION PRQCEPURE (1) An application for a 
license, endorsement, renewal, reinstatement, or apprenticeship 
program approval must be made on a form provided by the 
department and completed and signed by the applicant. 

(2) The application must be typed or written in ink, 
signed, and accompanied by the appropriate fee(s) and contain 
sufficient evidence of the individual's, entity's, or program's 
qualifications under relevant law. 

(3) The department may require an applicant to submit 
original or certified documents in support of any application. 
The department may permit such documents to be withdrawn upon 
substitution of a true and correct copy of same. 

(4) Fully-completed applications will be reviewed for 
compliance with relevant law. The department may request such 
additional information or clarification of information provided 
in the application as it deems reasonably necessary to a 
complete review of the application. 

(5) Incomplete applications shall be returned to the 
applicant with a statement regarding incomplete portions. The 
applicant shall correct any deficiencies and re-submit the 
application. Failure to re-submit the application within 60 
days shall be treated as a voluntary withdrawal of the 
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appl cation. After voluntary withdrawal an applicant will be 
requ red to submit an entirely new application, with a new 
appl cation fee, to begin the process again. 

(6) The department shall notify the applicant in writing 
of the results of the evaluation of the application. In the 
case of a denial, the department shall specify the deficiencies 
in the application. 

(7) All requests for reasonable accommodations under the 
Americans with Disabilities Act of 1990, 42 U.S.C. 12101, et 
seq. (ADA) in regard to licensing, endorsement, or an 
apprenticeship program, must be made on forms provided by the 
department, must be submitted with the application, and must be 
supported by medical evidence of the applicant's qualification 
tor reasonable accommodations under the ADA." 

Auth: Sec. 50-39-107, MCA; lMf, Sec. 50-39-102, 50-39-
103, 50-39-105, MCA 

III APPRENIICES-APPROYED PROGRAMS (1) Any person or 
entity that holds a license under the provisions of Title 50, 
chapter 39, part 1, MCA, must apply for approval of its 
apprenticeship program under (New Rule II) . All work performed 
by an apprentice must be subject to direct and task-specific 
instruction and supervision of an endorsed individual_ 

(2) In order to qualify for exemption from endorsement 
under 50-39-101, MCA, an apprentice must work in a training 
capacity, for the service or installation of fire alarm 
systems, special agent fire suppression systems, or fire 
extinguishing systems, in compliance with an apprenticeship 
program approved by the department_ 

(3) The department shall approve an apprenticeship 
program of a licensee, provided that licensee establishes that 
its apprenticeship program meets one or more of the following: 

(a) any program that is approved by the Montana 
department of labor, pursuant to the provisions of Title 39, 
chapter 6, part 1, MCA; 

(b) any program that is approved by any state, provided 
that the program meets the requirements of the National 
Apprenticeship Act, 29 U.S.C. 50; or 

(c) any program that is approved in any state by the 
federal bureau of apprenticeship and training. 

(4) Once an apprenticeship program has been approved, the 
licensee shall provide the department with a list of all 
apprentices performing work for the licensee_ The licensee 
shall provide the department with updates of such list no later 
than 30 days after any addition or subtraction of an apprentice 
from its program." 

Auth: Sec. 50-39-107, MCA; lMf, Sec. 50-39-101, MCA 

~= The transfer and amendment of existing rules and the 
proposed new rules are necessary to allow the department of 
commerce to regulate the fire protection equipment program, 
which was transferred from the department of justice to the 
department of commerce by House Bill 68 of the 1995 Montana 
legislative session. 
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The amendments to ARM 8.19.108 are necessary to provide 
endorsed individuals with greater options for continuing 
education previously mandated by the department of justice and 
authorized by section 50-39-102, MCA. 

The amendments to ARM 8.19.111 are necessary to provide for 
prorated fees to licensees and endorsees. Prorated fees will 
provide for a fair method of assessing a license or endorsement 
fee for individuals who become licensed in the middle of a 
license year. 

The amendments to ARM 8.19.112 are necessary to remove a 
subsection on provisional endorsement that is not supported by 
the department of commerce's rulemaking authority. 

The amendments to ARM 8.19.116 are necessary to standardize the 
renewal date for all licensed and endorsed individuals and 
entities. The renewal dates are currently spread over the 
entire license year. By standardizing the renewal date, staff 
will be able to process renewal applications more efficiently. 

New rule I is necessary to define terms that are used in the 
statutes and rules in order to adequately inform licensees and 
endorsees of the meaning of such terms. 

New rule II is necessary to establish a process of application 
processing, and to give adequate notice to applicants of the 
requirements and processes for applying for licensure, 
endorsement, and/or approval of an apprenticeship program. 

New rule III is necessary to establish criteria for an 
individual to qualify as an apprentice. The statute mentions 
that an apprentice is exempt from licensure, but does not 
define what an apprentice is. This rule specifies 
qualifications of an apprentice to assure that the public will 
be protected from unqualified individuals performing licensed 
or endorsed functions without adequate supervision of an 
endorsed individual. 

6. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to Terry Knerr, 
Professional and Occupational Licensing Bureau, Department of 
Commerce, 111 North Jackson, P.O. Box 200513, Helena, Montana 
59620-0513, to be received no later than the close of hearing 
on November 6, 1995. 
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7. Lance Melton, attorney, has been designated to preside 
over and conduct the hearing. 

PROFESSIONAL AND OCCUPATIONAL 
LICENSING BUREAU 
DEPARTMENT OF COMMERCE 

BY: 1:. ~ \/ I, '\ t. 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, September 18, 1995. 
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BEFORE THE BOARD OF PHARMACY 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining ) 
to fees and dangerous drugs and) 
adoption of a new rule pertain-) 
ing to transmission of pre- ) 
scription& by facsimile ) 

) 
) 

TO: All Interested Persons: 

NOTICE OF PROPOSED AMENDMENT 
OF 8.40.404 FEB SCHEDULE AND 
8.40.1215 ADDITIONS, 
DELETIONS AND RESCHEDULING OF 
DANGEROUS DRUGS AND THE 
ADOPTION OF A NEW RULE 
PERTAINING TO TRANSMISSION OF 
PRESCRIPTIONS BY FACSIMILE 

NO PUBLIC HEARING CONTEMPLATED 

1. On October 28, 1995, the Board of Pharmacy proposes to 
amend the above-stated rules. 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

"8.40.404 FEE SCHEDQLE 
(1) through (11) will remain the same. 
(12) Examination fee ~ ;u.s_ 
(13) through (19) will remain the same." 
Auth: Sec. 37-1-134. 37-7-201, 50-32-103, MCA; ~. Sec. 

37-1-134. 37-7·201. 37-7-302, 37-7-303, 37-7·321, 37-7-703, MCA 

RSASON; The proposed fee amendment is necessary because NABP 
has increased the cost of the NABPLBX exam per candidate, and 
this must be shown in the fee rule so that the correct fee may 
be charged. 

"8.40.1215 APPITION8, PELUTIONSr & RESCHEDULING OF 
pANGERQUS DRUGS (1) through (5) (e) (ii) will remain the same. 

161 Tbe following anabolic steroid containing compounds, 
mixtures or preparations have been exempted from Schedule III: 

Cal Androqyn L.A. 
lbl Andro-Bstro 90-4 
I c l depANDRQGYN 
ldl PEPO-T,B. 
lel depTESTRQGEN 
(f) ouomone 
lgl Estratest 
lhl Estratest HS 
Iii PAN ESTRA TEST 
111 Prernarin with Methyltestosterone 
lkl Syngyex H Pellets in process 
Ill Synoyex H Pellets in process granulation 
lml TEST-BSTRO Cypionates 
lnl Testagen 
Col Testosterone Cvo 50 Estradiol Cyp 2 
lpl Testosterone Cypionate - Estradiol 
lgl Testosterone Enanthate - Estradiol 
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(rl TeStosterone Valerate Injection 
(sl Tilapia Sex Reversal Feed !investigational! .• 
Auth: Sec. 50-32-103. 50-32-203. MCA; ~. Sec. ~ 

~ 50-32-202, 50-32-203, 50-32-209, 50-32-222, 50-32-223, 50-
32-224, 50-32-225, 50-32-226, 50-32-228, 50-32-229, 50-32-231, 
50-32-232, MCA 

~: The listed anabolic steroids have been exempted by the 
Code of Federal Regulation at 21 CFR §1308.34 (1994) from 
Schedule III controlled substance list, and the proposed 
amendment will bring Montana rules in line with the Federal 
regulations. 

3. The proposed new rule will read as follows: 

"I TRANSMISSION OF PRESCRiptiONS BY fACSIMILE (1) A 
pharmacist may dispense directly any legend drug which requires 
a prescription to dispense (except as provided in (2) and (3) 
below for Schedule II, III, IV and V controlled substances), 
only pursuant to either a written prescription signed by a 
practitioner or a facsimile of a written, signed prescription 
transmitted by the practitioner or the practitioner's agent to 
the pharmacy or pursuant to an oral prescription made by an 
individual practitioner and promptly reduced to writing by the 
pharmacist containing all information required except for the 
signature of the practitioner. The prescription shall be 
maintained in accordance with ARM 8.40.410. 

(2) A pharmacist may dispense directly a controlled 
substance in Schedule II, which is a prescription drug as 
determined by the Federal Food, Drug and Cosmetic Act, only 
pursuant to a written prescription signed by the practitioner. 
A prescription for a Schedule II controlled substance may be 
transmitted by the practitioner or the practitioner's agent to 
a pharmacy via facsimile equipment, provided the original 
written, signed prescription is presented to the pharmacist for 
review prior to the actual dispensing of the controlled 
substance. The original prescription shall be maintained in 
accordance with ARM 8.40.410. 

(a) A prescription written for a Schedule II narcotic 
substance to be compounded for the direct administration to a 
patient by parenteral, intravenous, intramuscular, subcutaneous 
or intraspinal infusion may be transmitted by the practitioner 
or the practitioner's agent to the home infusion pharmacy by 
facsimile. The facsimile serves as the original written 
prescription for the purpose of this paragraph and it shall be 
maintained in accordance with ARM 8.40.410. 

(b) A prescription written for a Schedule II substance 
for a resident of a long term care facility may be transmitted 
by the practitioner or the practitioner's agent to the 
dispensing pharmacy by facsimile. The facsimile serves as the 
original written prescription for purposes of this paragraph 
and it shall be maintained in accordance with ARM 8.40.410. 

(3) A pharmacist may dispense directly a controlled 
substance listed in Schedule III, IV or V which is a 
prescription drug as determined under the Federal Food, Drug 

MAR Notice No. 8-40-39 18/9/28/95 



-1836-

and Cosmetic Act, only pursuant to either a written 
prescription signed by a practitioner or a facsimile of a 
written, signed prescription transmitted by the practitioner or 
the practitioner's agent to the pharmacy or pursuant to an oral 
prescription made by an individual practitioner and promptly 
reduced to writing by the pharmacist containing all information 
required except for the signature of the practitioner. The 
prescription shall be maintained in accordance with ARM 
8.40.410." 

Auth: Sec. 37-7-201, 50·32-103, MCA; IHf, Sec. 37-7-102, 
37-7-201, 50-32-208, MCA 

RBASQH: The proposed new rule will allow for transmission of 
prescriptions by facsimile only under certain regulation, which 
follow the Code of Federal Regulations standards. Transmission 
by fax has not previously been allowed, as the rules did not 
keep up with technological advances. The new rule will clarify 
which drugs may be dispensed under a faxed prescription, when 
the original prescription will be required, and what records 
should be kept by each pharmacist regarding faxed 
prescriptions. 

4. Interested persons may submit their data, views or 
arguments concerning the proposed amendment in writing to the 
Board of Pharmacy, Lower Level, Arcade Building, 111 North 
Jackson, P.O. Box 200513, Helena, Montana 59620-0513, to be 
received no later than 5:00p.m., October 26, 1995. 

5. If a person who is directly affected by the proposed 
amendments and adoption wishes to present his data, views or 
arguments orally or in writing at a public hearing, he must 
make written request for a hearing and submit the request along 
with any comments he has to the Board of Pharmacy, Lower Level, 
Arcade Building, 111 North Jackson, P.O. Box 200513, Helena, 
Montana 59620-0513, to be received no later than 5:00p.m., 
October 26, 1995. 

6. If the Board receives requests for a public hearing on 
the proposed amendments and adoption from either 10 percent or 
25, whichever is less, of those persons who are directly 
affected by the proposed amendment, from the Administrative 
Code Committee of the legislature, from a governmental agency 
or subdivision or from an association having no less than 25 
members who will be directly affected, a hearing will be held 
at a later date. Notice of the hearing will be published in 
the Montana Administrative Register. Ten percent of those 
persons directly affected has been determined to be 117 based 
on the 1166 licensees in Montana. 

BOARD OF PHARMACY 
ED HARRINGTON, PRESIDENT 

(iJ. \' I BY: tv f[l, bc«.tt.:'> 
ANN~ BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, September 18, 1995. 
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BEFORE THE BOARD OF PHYSICAL THERAPY EXAMINERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to examinations, fees, 
renewals, temporary licenses, 
licensure by endorsement, 
exemptions, foreign-trained 
applicants, unprofessional 
conduct and disciplinary 
actions 

NOTICE OF PROPOSED AMENDMENT 
OF RULES PERTAINING TO THE 
PRACTICE OF PHYSICAL THERAPY 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On October 28, 1995, the Board of Physical Therapy 

Examiners proposes to amend ARM 8.42.402 through 8.42.406, 
8.42.409, 8.42.410, 8.42.412 and 8.42.413 pertaining to the 
practice of physical therapy. 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

"8.42.402 BxaMINAIION8 (1) The examination will be the 
national physical therapy exam (NPTE) or another equivalent 
examination as the board may in its discretion approve and 
adopt for physical therapist applicants. Tbe examination for 
physical therapist assistants will be the National Physical 
Therapist A9sistant &xamination {NPTAEI, or another eguiyalent 
examination as the board may in its discretion lQproye and 
~ 

(2) Exact examination dates will be established by the 
current testing service as the national uniform testing date. 
Applicants must have their complete applications in the board 
office at least 45 days prior to the examination date. 

(3) through (4) (a) will remain the same. 
(b) copy of their certificate of graduation ~ 

transcripts from a board~approved physical therapy school ~ 
physical therapist assistant curriculum; 

(c) three statements of good moral character, one of 
which is a professional reference from a person licensed in the 
field of physical therapy, and two others from persons with 
knowledge of the applicant within tbe past five years. All 
reference letters must be sent directly to tbe board office 
from tbe reference source; 

(d) verification of physical therapy or physical 
therapist assistant instruction and graduation; and 

(e) through (5) (a) will remain the same. 
(6) The jurisprudence examination shall be an open book 

examination covering current Montana physical therapy statutes 
and rules, subject to Title 37, chapters 1, 2, and 11, Montana 
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Code Annotated, state and federal narcotic statutes, and 
standards of care and definition of moral turpitude. The 
jurisprudence examination must be passed by all examination 
and endorsement applicants before original licensure will be 
granted. Per e~i&a~iea eaa~i~ates, ~he 1~risp~~eaee e~ 
wUl he gi..,ea eeae~rrell:tly with the NP'i'B eJiftllli&al!isll:. For 
endorsement candidates separate provisions will be made for 
taking the jurisprudence examination prior to licensure. 
Applicants failing the jurisprudence examination must retake 
said examination until passed. The fee of each retake will be 
assessed in accordance with the established fee schedule." 

Auth: Sec. 37-1-131, 37·11-201, MCA; IMf, sec. 37-11-303. 
37-11-304, MCA 

8.42.403 fEES (1) The fees shall be as follows: 
(a) Application for NPTE and NPIAE examination 

(for each examination taken) $ ~ ~ 
50..&& 
25-.-&& 
50..&& 
50..&& 
25-.-&& 

(b) Application for endorsement 
(c) Renewal 
(d) Late renewal (if paid after April 1) 
(e) Temporary license 
(f) Original license 
(g) Jurisprudence re-examination (each 5-.-&& 

retake) 
(h) Duplicate license 
(i) Lists 
(j) NPTE and NPTAE test history verification 
(2) All fees are non-refundable." 

5-,-% 
5-.-&& 

55..&& 

Auth: Sec. 37-1-134. 37-11·201, MCA; IMf, Sec. 37-11-201, 
37-11-304, 37-11·307, 37-11-308, 37·11-309, MCA 

'8.42.404 RENEWAL OF LICENSE (1) and (2) will remain the 
same. 

131 A person maY not practice as a physical therapist or 
i Rhvsical therapist assistant in this state when their license 
bas lapsed for failure to timely renew." 

Auth: Sec. 37·11-201, MCA; IMf, Sec. 37-11-308, MCA 

"8.42.405 TBHPQBARY LICSN$BS (l) will remain the same. 
(2) Applicants for licensure by examination may be issued 

a temporary license. The temporary license shall identify the 
licensed physical therapist or physical therapist assistant who 
shall be responsible for providing direct supervision. After 
issuance of the temporary license, the applicant must sit for 
the next scheduled examination. The temporary license shall be 
valid until the board makes its final determination on 
licensure. Only one temporary license will be issued per 
applicant. 

(3) If the applicant fails the NPTB or NPTAE, he ~ 
applicant may sit for the next scheduled examination. 
Temporary licenses will not be extended while the applicant is 
waiting to retake the NPTE or NPIAE examination." 

Auth: Sec. 37-1-131, 37-11-201, MCA; IMf, Sec. 37·11-309, 
MCA 
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"8.42.406 LICENSURE BY ENDORSEMENT (1) Each applicant 
applying for licensure by endorsement must have taken the 
NPTE or the NPTAE or the national registry exam in another 
state to be considered for licensure by endorsement. All NPTE 
or NPTAE scores must be reported directly to the board office 
through the interstate reporting service. All national 
registry exam scores must be substantiated by the records of 
the American congress of Physical Medicine, 80 North Michigan 
Avenue, Chicago, Illinois 60602. If the applicant supplies the 
board with results from the NPTE or NPIAE, such results shall 
be equal to or higher than a scaled score of 600 in order for 
the individual to be licensed by endorsement. The overall 
score of those applicants that have taken only the national 
registry exam, must be in accordance with the pass or fail 
grades as mandated by the registry. Those applicants failing 
the national registry exam will not be licensed by endorsement. 

(2) and (2) (a) will remain the same. 
(b) copy of their certificate of graduation from a board 

approved physical therapy school or physical therapist 
assistant curriculum; 

(c) will remain the same. 
(d) submit three statements of good moral character~ 

of which is a professional reference from a person licensed in 
the field of physical therapy. and two others from persona witb 
knowledge of the applicant within the past fiye years. All 
reference letters must be sent directly to the board office 
from the reference source; 

(e) copy of all other physical therapy or physical 
therapists assistant licenses; 

(f) will remain the same. 
(gl verification of physical therapy or physical 

therapist assistant instruction and graduation; and 
(hl will remain the same. 
(3) Applicants applying for licensure by endorsement who 

have not been actively engaged in the profession of physical 
therapy or physical therapist assistant in the five years 
immediately preceding application shall be required to undergo 
continued study in the field of physical therapy or physical 
therapist assistant. Continued study may include, but will not 
be limited to: 

(a) through (4) will remain the same." 
Auth: Sec. 37·11-201, 37-11·303, 37-11·307, MCA; IMf, 

Sec. 37·11·101. 37-11-303. 37-11·307, MCA 

"8.42.409 EXEMPTIONS (1) Whereas 37-11·101, MCA 
creates and defines physical therapy students, physical 
therapy~ assistants students, and physical therapy aides, the 
board interprets such categories as exempt from licensure as 
physical therapists or physical therapist assistants so long as 
the supervision requirements stated in 37-11-101, MCA, are 
strictly adhered to. Such supervision requirements include 
also those imposed by 37-11-105, MCA. 

(2) will remain the same. 
(3) Per p~rpeses e£ a maistesasee plas sal), 

"s~pe~isies" asEl "perieElie el\eelts" by a lieesseEl pfiysieal 
taerapist, meass tae mestkl) er mere freq~est sa site 
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maeageMeft~ aed review 1 hy ~he lieeesed ~h,sieal the~apis~. et 
the aide's iMpleMea~atise et ~he physieal ~herapist desigeee 
Maift~eeaeee plae." 

Auth: ~e pereiee et this ~le impleMee~ieg 3? 11 1QS, 
MOb, is aevisery eHly 8~~ may he a eerreet ieterp~etatiee ef 
~he law, sec. 37-1-131, 37-11-105, 37-11-201, MCA; ~. Sec. 
37·11-101. 37-11-105, MCA 

8.42.410 FOREIGN·TRA~~ ~!{S~~ ~!~IST APPLICANTS 
(1} Foreign-train~ ia ~pplicants shall 

be subject to the following requirements: 
(a} through (g) (i) will remain the same. 
!2) Foreign-trained chysical therapist assistant 

applicants are not eligible for licensure," 
Auth: Sec. 37-1-131, 37-11-201, MCA; ~. Sec. 37-11·310, 

8,42,412 QNPRQFESSIONAL CONPUCT (1) For the purpose of 
implementing the provisions of 37-11-321(3} and (9), MCA, the 
board defines immoral or unprofessional conduct, conduct 
unbecoming a person licensed as a physical therapist Qt 
physical therapist assistant, and conduct detrimental to the 
best interests of the public as follows: 

(a) through (d) will remain the same. 
(e) An act or acts below the standard of care for 

physical therapists or physical therapist assistants providing 
similar treatment; 

(f) Suspension, revocation, or restriction of 
individual's license to practice~ physical therapy~ 
physical therapist assistant by competent authority in any 
state, federal, or foreign jurisdiction; 

(g) through (m) will remain the same. 
(i) accepting and performing physical therapy Qt 

physical therapist assistant responsibilities which the 
licensee knows or has reason to know that he or she is not 
competent to perform; 

(ii) through (w) will remain the same." 
Auth: Sec. 37-1-131. 37-11-201, 37-11-321, MCA; ~. Sec. 

37-11-321, MCA 

8.42,413 DISCIPLINARY ACIIQNS (1) The board reserves 
the discretion to take appropriate disciplinary action provided 
for in 37-11-321, MCA, against a licensed physical therapist 2t 
physical therapist assistant violating any law or rules of the 
board, and to decide on a case by case basis the type and 
extent of disciplinary action it deems appropriate, applying 
the following considerations: 

(a} through (5) will remain the same." 
Auth: Sec. 37-1-131, 37-1-136, 37-11-201, MCA; lMf, Sec. 

37·1·136. 37·11-321, MCA 

RBaSQN: The proposed amendments are necessary because the 1995 
Legislature mandated through SB 171 that licensure of physical 
therapist assistants be implemented by the board in the state 
of Montana. 
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3. Interested persons may submit their data, views or 
arguments concerning the proposed amendments in writing to the 
Board of Physical Therapy Examiners, Lower Level, Arcade 
Building, 111 North Jackson, P.O. Box 200513, Helena, Montana 
59620-0513, to be received no later than 5:00p.m., October 26, 
1995. 

4. If a person who is directly affected by the proposed 
amendments wishes to present his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit the request along with any 
comments he has to the Board of Physical Therapy Examiners, 
Lower Level, Arcade Building, 111 North Jackson, P.O. Box 
200513, Helena, Montana 59620-0513, to be received no later 
than 5:00p.m., October 26, 1995. 

5. If the Board receives requests for a public hearing on 
the proposed amendments from either 10 percent or 25, whichever 
is less, of those persons who are directly affected by the 
proposed amendments, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision or 
from an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 57 based on the 570 
licensees in the state of Montana. 

BOARD OF PHYSICAL THERAPY 
EXAMINERS 
CHARLOTTE FANNON, P. T. , CHAIRMAN 

BY: at} /Lf );u c_; 
ANNIE~BARTOS, CHIEF COUNSEL 
DEPAR'IMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, September 18, 1995. 
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BEFORE THE BOARD OF PLUMBERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to definitions and fees and 
adoption of new rules pertain­
ing to medical gas piping 
installation endorsements 

NOTICE OF PROPOSED AMENDMENT 
OF 8.44.402 DEFINITIONS AND 
8.44.412 FEE SCHEDULE AND 
ADOPTION OF NEW RULES PER­
TAINING TO MEDICAL GAS PIPING 
INSTALLATION ENDORSEMENTS 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On October 28, 1995, the Board of Plumbers proposes to 

amend and adopt the above-stated rules. 
2. The proposed amendments will read as follows: (new 

matter underlined, deleted matter interlined) 

"8.44.402 PBFINITIQNS (1) through (3) will remain the 
same. 

!41 ASME means the American society of mechanical 
engineers. 

!51 Certification means an accreditation from an approved 
training program. acceptable to the boar4. wbich issues 
documentation such as diplomas. cards or certificates which 
proyide proof the applicant bas successfully completed training 
in the installation of medical gas systems. pursuant to the 
requirements imposed by NPPA 99C and section IX of the ASME 
welding and Brazing Code. 

(61 End9rsement means the approyal issued by the board. 
signified by an en4orsement card or other credential. wbich 
authorizes a person to install medical gas systems within the 
state of Montana. 

(71 NFPA means the national fire protection association." 
Auth: Sec. 37-69-202. 37-69·401, MCA; ~. Sec. ~ 

202. 37-69-401, MCA 

"9.44.412 FEE SCHBpuL£ (1) through (7) (b) will remain 
the same. 

!81 Medical gas en4orseroent application fee 
!91 Medical gas endorsement renewal fee 
Auth: Sec. 37-1-134. 37-69-202. 37-69-401, MCA; 

37-1-134, 37-69·202, 37-69-307, 37-69·401, MCA 

3. The proposed new rules will read as follows: 

.lQ. 
l..Q." 
~. Sec. 

"I MEDICAL GAS ENPORSEMSNT REQUIRED (1) Any person 
performing the installation of a medical gas system(s) in the 
state of Montana shall first obtain an endorsement from the 
board. 

(2) The installation of a medical gas system(s) includes, 
but is not limited to, the layout, cutting, joint preparation, 
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fitting, purging, and brazing, or any other joint making or 
assembly process required to install a medical gas system(s) .• 

Auth: Sec. 37-69-202, 37-69-401, MCA; IMf, Sec. 37-69-
402, MCA 

"II APPLICATION FQR ENDQRS&MijNT (1) Any person required 
to obtain a medical gas endorsement shall make application to 
the board on the form prescribed by the board. 

(2) Application for endorsement shall include: 
(a) a completed and signed application; 
(b) documentation that provides proof the applicant has 

successfully completed an approved training program acceptable 
to the board, and has obtained certification in the 
installation of medical gas systems, based on NFPA 99C and 
Section IX of the ASME Welding and Brazing Codes; 

(c) a recent photograph of the applicant; and 
(d) the nonrefundable application fee. 
(3) The board will review applications for endorsement on 

a case-by-case basis and issue endorsements to those applicants 
meeting the requirements imposed by 37-69-401, MCA. 

(4) The board may, at its discretion, require additional 
documentation from an applicant to verify compliance with the 
requirements imposed by 37-69-401, MCA." 

Auth: Sec. 37-69-202, 37-69-401, MCA; IMf, Sec. 37-69· 
401, MCA 

"III ANNUAL RENEWAL OF ENQORSEHENT (1) All medical gas 
endorsements shall expire annually. Each endorsement holder 
must submit a renewal form and the required renewal fee. 
Failure to submit the annual renewal fee and to renew the 
endorsement within 30 days following the expiration date shall 
require the applicant to reapply for endorsement as required by 
board rule.· 

Auth: Sec. 37·69-202, 37-69-401, MCA; IMf, Sec. 37-69-
401, MCA 

"IV ENDQRSBMENT VERIFICATION (1) Any person performing 
work on a medical gas system(s) installation shall have his or 
her endorsement credentials on their person at all times. 

(2) Any person performing work on a medical gas system(s) 
installation shall present his or her endorsement credentials 
for examination when requested to do so by any party authorized 
to examine the credentials.• 

Auth: Sec. 37-69-202, 37-69-401, MCA; IMf, Sec. 37-69-
401, MCA 

~: The proposed amendments and new rules are necessary 
because the 1995 Legislature, through HB 252, required the 
Board of Plumbers to implement a program of issuing 
endorsements for medical gas system installers. 

4. Interested persons may submit their data, views or 
arguments concerning the proposed amendments and adoptions in 
writing to the Board of Plumbers, Lower Level, Arcade Building, 
111 North Jackson, P.O. Box 200513, Helena, Montana 59620-0513, 
to be received no later than 5:00p.m., October 26, 1995. 
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5. If a person who is directly affected by the proposed 
amendments and adoptions wishes to present his data, views or 
arguments orally or in writing at a public hearing, he must 
make written request for a hearing and submit the request along 
with any comments he has to the Board of Plumbers, Lower Level, 
Arcade Building, 111 North Jackson, P.O. Box 200513, Helena, 
Montana 59620-0513, to be received no later than 5:00p.m., 
October 26, 1995. 

6. If the Board receives requests for a public hearing on 
the proposed amendments and adoptions from either 10 percent or 
25, whichever is less, of those persons who are directly 
affected by the proposed amendments and adoptions, from the 
Administrative Code Committee of the legislature, from a 
governmental agency or subdivision or from an association 
having no less than 25 members who will be directly affected, a 
hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Administrative Register. Ten 
percent of those persons directly affected has been determined 
to be 110 based on the 1101 licensees in Montana. 

18-9/28/95 

BOARD OF PLUMBERS 
DICK GROVER, CHAIRMAN 

BY: !lu 1!1 ~~\ 
ANN!B M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 
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BEFORE THE WEIGHTS AND MEASURES BUREAU 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to fees, commodities, random 
inspection of packages and 
petroleum products, and the 
proposed repeal of a rule 
pertaining to metric packaging 
of fluid milk products 

NOTICE OF PROPOSED AMENDMENT 
OF 8.77.107 LICENSE FEE 
SCHEDULE FOR WEIGHING AND 
MEASURING DEVICES, 8.77.201 
NIST HANDBOOK 130 - UNIFORM 
LAWS AND REGULATIONS, 8.77. 
203 RANDOM INSPECTION OF 
PACKAGES AND 8.77.302 NIST 
HANDBOOK 130 • UNIFORM LAWS 
AND REGULATIONS, AND THE 
PROPOSED REPEAL OF 8.77.202 
METRIC PACKAGING OF FLUID 
MILK PRODUCTS 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persona: 
1. On October 28, 1995, the Weights and Measures Bureau 

proposes to amend and repeal the above-stated rules. 
2. The proposed amendments will read as follows: (new 

matter underlined, deleted matter interlined) 

'8.77.107 LICENSE FEE SCHEDULE FOR WEIGHING AND MEASURING 
DEYICES (1) will remain the same. 

(a) each gasoline pump, diesel pump, compressed natural 
gas dispenser or fuel oil pump .eas~~ift~ eeviee pe~ aessle $14 
with a listed maximum delivery rate of 20 gpm or less shall be 
Sl4. 00 per meter; · 

(b) each petroleum vehicle tank meter or sttllt pet:raletilll 
.et:er sf ~ iaehes (5.99 ee&t:imet:e~al aae ttfteer $59 stationary 
petroleum meter with a maximum listed deliyery rate of between 
130 gpm and 20 gpm shall be $50 per meter; 

(c) eaeh sttllt pet:raletilll 111et:er e-.·er 2 iaehea (5.99 
eeat:i~~~et:eral $69 each petroleum vehicle tank meter or 
stationa&Y petroleum meter with a maximum listed deliyery of 
oyer 130 gpm shall be $60 per meter; 

(d) through (2) will remain the same." 
Auth: Sec. 82-15-102, MCA; lMf, Sec. 82-15-105, MCA 

REA80N: Subsection (1) (a) is being amended because 
historically each retail pump that was manufactured had a 
dispensing nozzle and a corresponding measuring chamber or 
meter. Recently pump manufacturers are making "multiple 
product dispensers" that while having a separate meter for each 
product have only one nozzle. By changing the wording from 
"per nozzle" to "per meter" we will be correctly identifying the 
part of the dispensing device that we are charging the device 
owner for testing and the proper charges will be assessed. 
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Subsection (1) (b) and (c) are being amended because, for 
testing purposes, the state of Montana has adopted "NIST 
Handbook 44'. The main criteria for correct testing methods 
for pumps and meters is the device's maximum discharge 
capacity. By basing the charges on maximum discharge capacity 
instead of meter outlet size we are better able to show the 
relationship between prices charged and tests performed. The 
larger discharge rate requires a more complex, time consuming 
test with larger equipment to correctly test the device. 

"8.77 201 e8MM8B~~fBS-fN-PAeMASB-P8RM---APPbfeA~f8N NIST 
HANOdOOK llO - UNIFORM LAWS AND REGULATIONS --

(1} ~is re!f~la~ieR shall appl} ~e paeka!fes aed ~e 
es!Miedi~ies bt paelta!fe feftl'l, ll~~ shall ee~ apply ~e. 

Ia} iHRer wrappiR!fs RB~ i&~e&ded ~s lie iediwid~all} 
seld ~e ~he e~e~emer; 

(lll shippiR! esR~aiRers er w~ppiR! ~sed eelely fer 
the t:raesper~a~isR sf aft} ee!Miedi~iee iR ll~llt er iR ~aftt:i~} 
te ma&~faet~rers, paeltere 1 er preeessere, er t:e whelesale er 
retail dis~rib~~sre, b~~ iR &e eYeR~ shall this eMel~sieR 
appl} ~e paelta!fee ef eaftstiiiiE!r er Re&eaRstiiiiE!r eel'lllladi~ies 
as defiRed hereiR, 

(e) eeetaiRers ~sed fs• re~ail tray paek displays wheR 
the eeRt:ai&er itself is Be~ i&te&ded t:e lie seld (e.,,, the 
t:r&)l that is ~sed t:e display iRdiwid~otal eftwelepes sf 
seaeeRiR!fB, !fraYies, et:e. aftd the t:ra)l itself is Ret: iftt:eftded 
~e l!le sale}, 

ldl eemmedit:ies p~t: ~otp i& warial!lle wei!fh~s a&d simes 
fer sale iR~ae~ a&d iRt:eRded ~e be either wei!fhed er meas~red 
at the t:iliiE! ef sale 1 where se paelta!fe ~a&tit:ies are 
represe&ted, aRd where the methed ef sale is elearly isdieated 
is elese prsHiMity te the ~astity lleiR! seld1 er 

(_el epeR earriers a&d t!NlRspare&t wrappers er earriers 
fer ee&t:aiRers wheft the wrappers er earriers de Ret bear asy 
wri~~es, priRt:ed 1 er !fraphie mat:~er ebse~riR!f the lallel 
irtfe!'IM~ie& relfliired by ~hie re!f~la~ie&. 

(a~ 9efiRitiBR8. 
{a~ 8BII'IIIedit)l iR paelltl!Je feftl'l, ~e term 'eBII'IIIedit:y iR 

paelta!Je farm' meaRs a eBIMisllity p~t ~p e;p pael~aged ift aey 
manner iB a~~Ree sf sale iR ~Rit:s s~itable fer either 
whelesale er retail sale. An iRdiwid~al item er let ef aft) 
eemmsdity Ret: iR paelta!Je farm as defiAed iR t:hie eeet:is&1 BHt: 
Bfl whieh t:here is marlted a selliR!J priee hased sft aft 
estahlished priee per HRit: ef weigh~ sr ef meae~re 1 shall he 
ee&stl!'l!ed ~e lie a eBRIIIBdi~y ift paelta!Je farm, tRtere ~he t:eftl'l 
•paeltage' is Heed iR this reg~otlat:ieR 1 it meaRs ·e-etl;lt:y bt 
pC~oeltage farm' as here deUned:. 

(b) Sefte~er paekage. paekage ef eeRsHMe~ eemmedit:yt 
A "eeAs'tlftler paellage" er "paella!Je sf eeAetiiiiE!r e-dit:y" meaRS 
a e-edoh:y ;lA paelta!Je farm t:ha~ ;I.e e~ote\:BIIIarily pred~oteed e~ 
dist:rihHted fer sale thre~otgh reta;ll sales a,eneies er 
;lftetl!'l!MeR~alities fer ee&SIHI!Ptieft ey ;l&dh•id.Hale, sr 1:1se B} 
ind:;lo;ld:~:~ale fer the p~rpesee ef pe~seRal eare er iR the 
perferma&ee ef ee~;leee erd;lRarily reBdered iR er abe~ot\: tfie 
he~sehsld er iR eeRneet;leR wit:fi pereeRal peeeeeeieAe. 

(el NeReBRsWIIer paella!Je. paellage ef RBResRBWIIer 
e-ed;lty. ,\ "RsReeesWI!er paella!Je" e~ "paekage ef ReReeRSI:Ime~ 
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eBftlllleaiEy 11 flteaas aay eellllfteaity ia paelta!}e, aaa paFtielilady 
a paeltage intenaea selely fer iHEiklstrial er htstitkltieaal klse 
BF fer ~fielesale aistriBkltieft. 

(a) RaaaBflt paeltage. 't'he teFflt 11 Fanaeflt 11aeltage 11 111Caae a 
(3aeltage that is eae ef a let, ahip~~~eat, eF aeli'>'ery at paeltages 
ef the satllC eeftskllfteF eBiftllleaity 01ith waFying weights, t:ftat is, 
paeltages ef the SafltC eenetlllleF eBiftllleaity wit8 ae fiJtea pattera 
at weight. 

(e) Label. 'Fke teFfll •label" 111eaae any written, priated., 
er gra('lfiie fltiltteF affiMea te, ap11liea te, attae:ftea te, bleWft 
iate, termed, IIIBlaea iate, elftbeasea ea, er appearing lipaa er 
adjacent toe a eaHS\iiiiE!£ eert1111eait:y sr a paeltage eeataiaiag aay 
eeastt~~~er eellllfteaity, fe£ llklrlleses at eranaift!J, iaeatifyiag, a!' 
gi'>'iag aHy iafeFIRilEiea 01iE8 l!'espeet Ee Ehe eBiftllletiity er ts 
t:fie eeHteHts ef the paeltage, eueept aft il!:speeter' s Eag er 
etker HSftlli!'BIIIBEieaal 111atter aftiMed. te a!' ap(3eal!'iHg klpeH a 
eaHStiiiiCF ee~~~MBdit:t shall nst be aeefltea te be a label re~liiFiag 
tke repetiEien ef label iafeHMtiea re~ttirea by this 
l!'eglilatisa. 

(f) PeFSsft. 'Fhe term 'pei!'SBH" flteaHS beth Sift!Jklla£ aaa 
plliFal, anti shall iaelkld.e aft~ iatii'>'itilial, partneFehill, eempany, 
eel!'ps£atien, asseeiatiea, aHa seeiety. 

(gl P£iaeipal display ('laBels, er paaels. 'Fke teFIII 
"p£ifteipal aiepla} paael 91!' pilHClB" IIICaftS that part, 8F these 
11arts, ef a label that is, s£ a£e, se aeeigAea as te meet 
liJtely be aisplayea, ftFCSCI'ItCd., BftBWft, e£ e-iHCS HHBCr nBHMl 
aHa elietema£y esHaitieas sf display aHa flli£ehase. WfteFe-.er a 
pl!'iHeipal display panel appears fltBre thaH saee en a paeltase, 
all re~irelftCnte pertaiaiag te the 'p£ineipal ai11play paael' 
shall pe£taia ts all SliCR "priaeipal display paaels.• 

(hi ·MI:llti liftit paeltage. 'Fhe teFM 'lllkllti liRit paeloage" 
11\Cafts a paeltage eeHI;aiHi&g tws sr 111ere intii • idlial paeltagee 
sf the salftC eemMBtiit}, ia the Balli€ ~afttity, with the 
iRahidlial paeltagee iRteRaea te be eela as part sf the lllkllti 
liRil; paeltage blit capable at beiHg iaah itilialll' eel a iH ftill 
eempliaaee ~ith all re~il!'emeHts ef this regttlatieR. 

(3) IaeHtity. 
(a) Beela!'atieH sf iaeHtitl' . eeaswt~er paeltage. A 

aeelarat:.iea ef iaeatit:.y eft a eeHaliiiiE!r paelta!Je shall appeaF 
aft the priHeipal EiiBpla)l paael, anti shall pesiti'>'ely ideHtify 
the eetN~~eait:.y iH t:fte paelta!Je b)l it11 e-ft er kiBklal a-e. 
tieseripEiaft, !JCfterie tCI'III, B£ l;:fte lilte. 

(b) Pa£allel iaeath)l aeelaratiea. CensliiiiE!r paeltage. 
A aeela£atieH sf id.eAtit)l sH a eeHBiiiiiE!r paeltage shall appea£ 
!JeHerally parallel t:.e the baBe ea 01:ftieh Efie paelta!Je res1011 as 
it is aeeigHed EB be aiepla)led. 

( 4o) Beeiaratieft ef id.eftt ity. ftafteefts~t~~~er paeltage. A 
aeela£atieft at id.eftiOit} sH a ftsfteeftstiiiiCr paelta!Je shall ap11eaF 
ea t:fte ekleBiae ef a paeltage aftd sfiall pesi:~Siwel)l iaeatif)l 
t:fte eet~~~~~ecliE)I ia the paelta!Je sy i~Ss CBIIIIRBft er ttslial ft-c, 
aeeel!'iptieft, gefterie tel'lll, er the lilte. 

(5) eeelaral;ieft sf l!'ellpeaeibilit). eeHettmer aHa 
ftefteeftiiWIICI!' paeloageB. 

(a) .".ifiy paelta!}e ltept, effered., er eHpesea tel' sale, er 
eela at an, place ethe£ tftaft Bft the p:eefltiaea ~here 11aelteEl efiall 
epeeifl' eeftspieliBttsl:t eft ~She lasel ef the paeltage the ftalftC aaa 
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address ef the INlfttifaetttrer, paelter, a!' l!istPibttte!'. 'Phe name 
shall be the aetttal eerperate aame 1 er, whee eat ieeerperatea, 
the ~tame tteaer whieh the bttsiaese is eeBEittetea, ~he adarese 
shall ieelttde street address, eity, state, aed BIP 
eede1 hewewer, the street address me, ~e emittea if this 4s 
skewn ie a ettrreat eity direetel!y el!' telepheee direetef'li. 
'Phe reqttire~eet fer ieeltteiea ef the BIP eeae shall apply 
&Hly te labels that hawe beeR deweleped er revised after 
Jttly 1, 1968. 

(h) If a perseB INlfttlfaettlree, paeks, er distribtltes a 
eeMMedity at a plaee ether thaB his priBeipal plaee ef 
bttsiaees, the label IIIEty state the pl!'iBeipal plaee ef btteiness 
ie liett ef the aett1al plaee where the eeMMedity was 
INlfttlfaetttred er paelted er is te be distribtlted, t~elees stteh 
stat~eftt wettld he ~isleadift!· Whe!'e the eeMMedity is eet 
mafttlfaetttred h) the pereee wheee e~ appears BB the label, the 
B&Me shall be qttalified ey a phrase that reoeale tke eenneetieB 
sttek pereeB has witk stteh eeMMeEiity, et~eh ae "INlfttifaetttrea fe!' 
aBEl 11aelted b) , • "Eiietriet~ted ey 

," er any ether werdiB! ef ei~ilar ilft!lart that 
eMpresses the faets. 

Hil 9eelaratieB ef qttaatity1 eeBetllller paelta!Jee. 
(a) Lar!eet whele ttftit. Where this regulatierl reqttiree 

that the ~aBtit, deelaratiea ee iB terms ef the lar!est whale 
t~eit, the deelaratiaft shall, with reepeet te a partiettlar 
paelta!Je 1 be iB tei!'IIMI af the l&!'!est whale tiBit ef wei!fht ar 
Meast~res, with any remaiader e*'reesea ia. 

Iii eemMBft ar deeiMal fraetieBs ef stteh lar!est whale 
tlftit, ar ht 

(iil the BeMt sMaller whele ttftit, ar t~Bits 1 witk aay 
fttrther remaiader ie tei!'IIMI ef eemmea er deeimal fraetieBs ef 
tke smallest tlft~t preaeet ift the qttaetity deelaratiae. 

(bl Net ~aetit). A deelaratiaft ef eet ~aatity af 
the ea-adity ie tile paelt&!Je, eMeltteive ef wrappers &ftd aey 
el!!her material paelted with Stteh eet'IIIIBdit)', shall appear aft 
tile prifteipal display paBel ef a eeas-e'f' paelia!Je, &Bd l!iftleea 
etllerwise epeeified il'l this regt~la~iel'l (see sttbaeetieas(el 
tllrat~gh (e) (viii) ahall be ift tei!'IIMI e£ the largest! whale tteit. 

Iii Yse ef 'Bet wei!hts" Tke ee~ "Bel! weight" shall 
be tteed il'l eeajttaetial'l wil!!h tile deelal!'&tiea ef ~al'lti~y in 
tei!'IIMI ef wei!ht, aBd tei!'IIMI May either p'!'eeede aF £ellew the 
deelal!'&tieB ef weight. 

(iii Liaes ef priBt er type. A EleelaFatieB ef ~ae~ity 
MaY appear aft eBe er ~ere liBes af priftt er type. 

(iiil ~ermB. weigkt, li~id ~easttre, er eettBt. ~he 
~eelaPatieft ef the qttal'ltity ef a paFtie~lar ea-edit, shall 
be eJ~reseed ia teFma ef li~id meaettre if the e~eaity ie 
li~id, er ill tePM ef wei!ht if the eeMMBdity is selid, 
se~iselid, viseette, ef a ~intttre ef selid aed liqttid 1 er ie 
l!!eFma ef rttll!le'f'iaal eettet. llehle <'er 1 if there eJfisl!!s a fi'f'llll} 
established !eaeral eeeet~~~~er tiS&!e aad trade e~ste~ with 
reepeet te tile te'f'MS tteed il'l exp'f'eesiBg a deelaratieB ef 
qttaBtity ef a pa'!'tiettlar eemmedit,, ettell aeelaFatiert ef 
qttafttity Ma) ee exp~eeeed ift ita tFaditial'lal tePMB, if Stl!!ft 
traditia~tal deelaratiee gi?ee aeettrate aad ade~ate iafe~tiea 
as te tile ~aBtity ef tile es~eaity. 

18-9/28/95 MAR Notice No. 8-77-7 



-1849-

(iv) Cameiftatiaft eeelaratiaft. ~eight er meas~re. A 
eeelaratiaft ar EJ:liafttity ift tertRS af weight ar meaetu•e shall 
be aeeSIIIpaftiee By a lieelaratieft ef the ealiftt er Bil!le af the 
ifteiwililial liftits af the eammeaity, ~tftless a eeelaratiaft af 
weight er Meas~tre alafte is f~tlll iafe~tive te the eafts~er. 
S~teh deelaratiaft shall appear eft the prifteipal eisplay paftel. 
A aeBlaratiBH af EJ:liaRtity ift tertRS ef weight shall be eameifteli 
with apprapriate deelaratiefts at the meas~tre, ee~tftt, aae siBe 
at the iRaividlial ~tftits ~tftless a deelaratiaft ef weight aleRe 
is f~tlly iafe!'lllatiwe. A deelaratiaft af EJ:liafttity ift tert!IS af 
meae~tre shall be eembiRea with apprepriate deelaratiefts af 
the weight, ea~tat, aRd sil!le at the iftaiwidlial ~tRite liftless a 
deelaratiea af meas~tre aleRe is f~tlll iftfermati~e. A 
deelaratieft af EJ:liafttity iR tertRS ef ea~tat shall be eemeiaed 
~ith apprepriate deelaratiefte ef the ~eight, meaelire, aad sil!le 
ef the iRaividlial ~tftite ~tftless a eeelaratiea ef ea~tftt alefte is 
f~tlly i&fal!'mati·<'e. 

(e) Yftits. weight, meas~tre. A deelaratieft af EJ:liaatity 
ia liRits af weight shall be ift terms ef the a~ire~tpeie 
pa~tftli er Bliaee1 liaite at liEJ:!iid meae~tre ehall be ift terms at 
the Yaitee States galla& ef a31 e~tbie iaehes ar liq~tid flliart, 
liq~tid piat, at fl~tid eliaee s~tbaivisiefts at the gallaa, aae 
shall eMpress the ~elliMe at 68 F (a9 Cl, eMeept ia the eaee 
at pet;ralelim prali~teta, fer whieh the eeelarat;ieR shall eJlflress 
the val!iMC at 69 F (15.6 C), aad eMeept alee ift the ease ef 
a eemmefiiit;y that; is Raanally sale aRd eaRslimea while frel!left, 
fer whieh the aeelaratiea ehall eMpress t;he velliMe at the 
frel!left temperat~tre, aad eMeept alee ia t;he ease af a eemmeeity 
thai; is Be!'lllally sale if!< the refrigerated state, fer whieh 
the eeelaratieft shall eHpreee the val~tMe at 49 F (4 C), liftite 
at liftear meae~tre shall be ift tePme ef the ~are, teet, ar ifteh, 
~tRite ef area meaelire, shall be ia teFIIIS ef the eq~tare yara, 
BEJ:liare feet, ar aEJ:liare iReh, ~tRits ef er, meas~tre shall be iR 
terme at the Uftited States b~tshel af a,l59.4a elibie iftehes, er 
peelt, dey EJ:liart, afta dr, piftt elibdivisiaRs ef the bliehel, liftits 
at e~tbie meae~tre shall be iR tel!'lll8 ef the e~tbie yarli, e~teie 
feet, er elibie ifteh, pre<'ided, that iR the ease ef a eemmadit~ 
paelted fer eHpart ehip~~~eRt, the deelaratieR ef 
flliafttity may be ia tel!'lll8 at the metrie system ef weight er 
meae~t¥'e. 

(il AbbrewiatieftB. Aftl ef the fellewiftg abbreviatiefte, 
aafii aefte ether, lllal be empla,ed ia the EJ:liaRtity statemeat aft 
a paeltage ef eemmedity. ('!'here ftel!'lllalll a¥"e ae perieee 
fellewiftg, aer pl~tral ferma, ef, these abbreviatieae. Fer 
e'~ple, "ea" is ~he alsbreviatieft ef beth "e~aee" aftd 
• slifteeB . • ) 
a•·eirdlipeis 
e~bie 
feet af feet 

ifteh 

awep 
ett 
ft 
H 
gal 
ift 

81!1 

pt 
lis 
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(dl Hftite with twe er mere Mea&iftge. Wheft the ~erM 
•e~&ee" ie eNpleyed iR a deelaraeieft ef li~id ~aRti~y. the 
deelaratiaft shall ide&tify the partie~lar meaftiRg ef ~he terM 
l!ly the 'tiBe Bf the teftll "fl'tlid", heweoer, e'tleh dietiftet:iaft lllay 
ee emitted whert, e, aeeeeiatiert ef te~ (fer eMample, ae iH 
"1 piRt 4 e~rteee"), the preper mea&iRg ie ~ieae, Wherteoer 
the deelaratiert ef ~arttit) ie in terme ef the dr, piftt er 
dry q'tlart, the deelaratieft shall irtel~tde the wePd "dry". 

lei Preeerieed 'tlnite. 
(i} hess thart ene feet 1 srte e~are feet, erte pa'tlrtd, 

er erte pirtt. ~e deelaratieft ef ~arttity shall ee eKpreaaed 
irt the ease ef lertgth meae'tlre sf leas thart erte feet, irtehea 
artd fraetierte ef iRehee, irt the ease ef area meas~re ef lees 
thaft erte Sq't!are feet 1 s~are irtehea aHd fraetierte e£ s~are 
irtehee, irt the ease sf weight e£ leas thaft erte pe~rtd 1 e'tlrtees 
artd fraetierts e£ a'tlrteee, irt the ease ef fl'tlid meas~re e£ leas 
!!hart erte pirtt, S'tlrteee and fraetiefta a£ aHRees, pr~~ided, that 
the ~arttity deelaratiert appeariftg art a raftdem paekage may 
ee eHpreaaed irt terms sf deeimal fraetierte ef the largest 
apprepriate 'tlrtit, the fraetiert eeirtg earried eHt te rtet mere 
theft ewe deeimal plaees. 

(iil Pe'tlr feet, feHr s~are feet, feHr ps~rtde, erte 
gallert, er mere. IH the ease e£ leftgth measHre ef feHr feet 
er mere 1 the deelaratieH ef ~afttit) shall ee eJ~reaeed in 
terme ef feet fellewed irt parerttheses ey a deelaratiert ef 
yards with aft) PeiRBirtder irt terme ef feet artd iH:ehea. IH 
the ease ef area meaeHre ef fe~r square feet er mere, weight 
ef fa~• pe~&ds er mere, fl~id meaa'tlre ef e&e galle& er mere, 
the deelaPatieft ef ~afttit) shall ee eJ~reaeed iH te~ ef 
the la•geat whale ~Bit. 

(iii} Weight. d~al ~aft:tity deelaratie&. 9ft paeltages 
eerttaiRi&g eRe paHftd eP mere B'tlt lese thaft fe~r pe'tlrtds, the 
deelaratiert shall ee eHpressed iR e'tl&eee aftd, irt additiert, 
shall ee fellewed ey deelaratieft ift parefttheaee, eHpressed 
irt terMS ef the largest whale 'tlftit1 PreJided 1 ~t the 
~arttity deelaratiert appearirtg aft a rartdem paeiHlge Rial ee 
eKpreaeed irt tePMB ef pe'tlrtds aftd deeimal fraetierte ef the pe't!Rd 
earried a'tlt te Bet mere thaft twa deeimal plaees. 

( h·) Plttid meaettre. . dttal ~artth;y deelaratiert. 9rt 
paelta!!Jes eertl!oairtirtg eRe J;~hlt er mere e~t lese thart efte gal left, 
l!ohe deela~atieft shall ee e"Preseed ift e~&eee aftd, iH additieft, 
shall ee fellewed ey a deelaratieft in parertthesee, expressed 
irt terMS e£ the laPgeat whele ttrtit. 

(vii) BidimeRaie&al eeMMeditiea. Fer eidimertaiertal 
eemmeditiee (ieel~diftg rell type eemmeditiee) the ~aHtity 
deela~atieH ehall be eMpreee, if leee~hart erte equa•e feet, 
iR terms ef li!lear i&ehes aftd fraetie!ls ef liHear iHehes, if 
at least efte s~are teet l!lttt lees thaft tettr s~are feet, iR 
EBHIIS e£ Sq'tlare iRefl:eB fellewed ift parerttheses By a deelaratieft 
ef beth the leH!!Jth aHd width, eaeh eeift! iH terms ef the 
largest whale ~Bit, ~~~ewided, that He eEJ~tare i&eh deelaraeieH 
is re~ired fer a eidime!leie&al eeRIRedity ef fee~ iHehee width 
er lese, a!ld that, a dime!leieft ef lees thaft t~e feet may ee 
stated iR iHehee withi!l the pare&thet;ieal, aftd that, 
eemmedities ee!leieti!l! ef ~sable iHdiwideal ~Rite (exeeJ;~t rell 
type eemmeditiee with i&dioideal eeable eRite e~eated ey 

18-9/28/95 MAR Notice No. 8-77-7 



-1851-

perteratiens, tar ~hieh see S~bseetiea (e) (¥iii), ee~Ht. pl)l) 
req~ire a deelaratiea at ~Hit area b~t net a deelaratiea ef 
tstal area e£ all s~eh ~Hits. Fs~r sq~are feet er mere, in 
te~ ef sq~are feet telle~ed in parentheses b} a deelaratien 
at the lensth and width in te~ e£ the larsest whale Hnit. 
preyided, that He deelaratiea in sqHare feet is req~ired fer a 
bidimensieaal eemmedity with a width sf fe~r inehes er less, 
and that, bidimeasienal eemmedities, ~ith a width sf 4 iaehes 
er less, shall ~'e the length eHpressed in inehes fsllewed by 
a statement in parentheses ef the length in the_largest whale 
~nit. (Eltlalllple. iii iaehes by 369 inehea (19 
yards)), ana that, ae deelaratisn ia sqHare teet is req~ired 
far e8111116EiitieB fer wl'lieh tl'le l"engtl'l ane width measHrements 
are eritieal in terms a£ end ~se (BHeh as tableelaths sr 
bedsheets) if B~eh ee~ditieB elearly present the length 
and width meaBHrements sf tl'le label. 

(•.-iii) Cs~nt. ply. If the eemmedit} is in indi¥idHally 
~sable ~nits sf eae er mere eempeReats sr ply, the q~aatity 
deelaratien shall, in additiea te eempl}iftg with ether 
applieable q~aatity deelaratien reqttirements ef this 
re!Hlatieft, inel~de the aHmber af ply and the tatal aHMber sf 
~sable ~nits. Rall type e~editieB, when perferatea sa as ts 
identif} iftdivia~al ~sable ~nits, Bhall net be deemed te be 
made ~p sf ~sable ~nits1 hewe~er, B~eh rell type eemmedities 
shall be labeled in te~ at, tBtal area meas~remeat, n~er at 
pl), ee~at sf ~sable ~nita, and dimensieas ef a single HSable 
~ 

(f) Fraetisns. A statement ef net qHaatity et 
eentents sf an)' esns~r eemmedit} may eentain e8111111BH Bl 
deeimal fraetiens. A eemmen traetiea shall be in terms sf 
haloes, qttarters, eighths, eiMteeaths, er thirty seeeRda, 
re~eed te its lewest te~. a aeeimal traetiea shall net 
be earried e~t te mere than twa plaees, eMeept that. 

(i) if there eMiete a fh'fllly eatal!llishea 'Jefteral 
esas~er ~sage and trade e~stem ef emple)ift'J different BBMMBR 
traetieas in the net q~aatity deelaratiea at a partie~lar 
eemmedit)l, the)' m&)l be emple,ed; aftd 

(ii) if liaear ~eae~remeats are req~ired in terms ef 
:raras er feet, e~en fraetieas may be in terms ef thirds. 

(g) S~~pleMent&F) deelaratiaRS. 
(i) s~pplementary qttaatity deela¥atieas. ~e re~~ired 

q~afttity aeelaratieH m&) l!le s~pplet~~eated l!ly ene er me.re 
deelaratieas at weight, Meas~re, er ee~at, aHeh deelaratien 
a~pea¥ing ether thaH en a priaeipal displa~ paRel. S~eh 
s~pplemeatal statemeftt ef q~aatit) at eaftteats shall net 
iael~de any terms qttalifyiag a ~nit ef ~eight, meas~re, a¥ 
ee~et that teftds te eJ~ggerate the ams~fit sf e8MM6dity esn 
taiHed iR the paell&ge (e.g., "giaat" ~arter, "f~ll' <JallsB, 
"wheft paelted", "minim~·, er wards sf similar impart) . 

(ii) ttetrie system aeelaratieas. A separate state111ent 
at the set ~aatity at eeatenl::s ift terms ef the metrie system 
is Bet ~egarded as a e~pplemeatal statement, ana a statemeBt 
ef qttantil::y ie te~ at the metrie system sf weight er 111eae~re 
may alae appear en the pEineipal displa) panel er Bft ether 
panels. 
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!hl ~alifieatia6 ef aeelaratieB prehieil!ea. Ift He 
ease shall &ftY deelaraeieB ef quaBI!il!y be qualified e, the 
aaaieieft ef the 'lllerde "wheB paeiEea" 1 'MiHi-·, er "Bel! lees 
l!haB" 1 er &By wards ef siMilar impert 1 aer shall aa~ Hait 
ef weight, RIB&sHre, er eeHal! ee qualified by aftY term !sHeh 
as "j\IIMe', "giaae•, "htll", 81!' the liiEe) thai! l!eaas 1!8 
e~ggeral!e the ameHat ef eemMedity. 

(1) 9eelaraeieB ef ~aal!il!y. BBaeeasHmer paekagee 
(a) 'beeatiea. .-. BBaeeae-el!' paeltage shall bear el!: 

the eHtside a deelaraeiea ef the ~~:ee quaatity ef eeate9ts. 
8Heh deelaratiea shall be il!: tePMB ef the largest whale Hait 
(see &Hbeeetiea (6) (a) largest whale HBitl. 

(e) ~eii!'RISI weight 1 li~id RleasHre, er eeHBt. ~e 
deelaratieH ef the ~a~~:tity ef a partieHlar eeRIRISdity shall 
be eMpresses iH tePR!B ef liquid R!eaeHre if the eBMR~sdiey ie 
li~id er iH teii!'RI8 ef weight if the eBRIRISdity is selid, 
eeMieelid, vieeeHs, er a MixtHre ef eelid &Hd liquid, er 19 
tei!'RI8 ef aHMerieal eeHat. lleweoer, if there e:t~iete a fi!'lllly 
established geaeral eeaeHR~Br H&age a9d trade eH&EBRI with 
respeet te the tei!'RI8 Heed ift el•reeaift! a deelaratieft ef 
~aHtity ef a partieHlar eeR!Riedity 1 aHeh deelaratiea ef 
4!1ial!:tity May be expressed i11: the traditie9al l!e!'IIIB, if sHeh 
tradil!ieaal deelaraeiea gives aeeHrate aftd ade~ate iHfBII!'Rial!iea 
as te the EJH&atity ef the eeRIRISdiEl'. 

(e) I'Jftite. weight 1 RleBBHre. Nel!hiftg ia this SHI!Ieeetiea 
shall ~rehibil! the lal!leliH! e£ ftBaeeeeHR~Br ~aekages ia teii!'RIS 
ef Hl!:ite sf the Metrie systeM. A deelar&l!iBH ef quaatity ~ 
Hftits ef weight ehall be ift terMS ef the aveirdHpeie peHBd 
811!' BHftBBI HaiEB ef li~id RIBftBHrB Shall be ia teii!'RI8 ef the 
Yftited States galleft 331 eHbie iftehea er li~id ~al!'t, li~id 
piet, er flHid Btiftee e~di~isieHe ef the gallee, aftd shall 
expl!'eea the velHR~e at 69 F (39 S), exeept iB the ease ef 
petreleHM ~re8Hete 1 fer whieh the deelaratieft shall express 
the val-e at 69 F (15.6 S), aad etteept alae iB the ease ef 
a eeR!Riedity thai! ia ae~lly eeld aftd eeaeHR~Bd while freeeft, 
fer whieh the deelaratien shall express the velHR~B at the 
freeeft te~eratHFe, aad exeept alee ift the ease ef a eBRIM&dity 
that is ftarMally eel~ il!: the refrigel!'ated state, fer whieh 
the deelaratieft shall e~~reee the velHme at t9 F (4 C), in 
~ftite sf liaeal!' Meas~re shall ~e ift teii!'RIB ef the yard, feet, 
er iaeh1 ift H&ite f area Meas~Fe, ehall ~e in teii!'RIB ef the 
square yaFd, s~are feet, er e~are iHeh1 ia Hail!s ef dry 
MeaeHre shall be ia l!ei!'RIB ef the Uaited Bl!al!es l!ltishel ef 
3,159.l3 e~ie iHehes, e• peek, dry ~art aad d!!'y pial! 
8Hbdivieieas ef the ~Habel, in Haita ef eHbie meaaHre shall be 
in te!'llle ef tbe e~bie ~ara, e~ie feet, e~ e~bie i&eh. 

!il ABsFeviatieaa. Afty ge&eFally aeeepeed asbrewiatiea 
ef a Hftit aame May be empleyed ia the ~al!:tiey etatemeae ea 
a paelta!e ef eeRIRiedity. (Fer eeR!Riealy aeeepeed a~breviatieHe, 
see &HI!Ieeetiea (e) !il assrewiatieas.) 

(d) Sharaeter ef deelaratiea. average. 'i'he a¥erage 
~aatit~ ef eeateae8 ift the paeltages ef a pareieHlar lee, 
shipRIBftt, er delh•ery shall se lease e~al the deelared 
~aBtit:l', aad ae ~ftreaeeaahle eheFtage iB aay paelta!fe shall 
ee pe!'lllitted, ewea l!hBH!Jh e• .. eragee ie ether pael£agee ia the 
saMe ehipMeae, delioery, er let eempeaeate fer &Heh aherta!le. 
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( 8) PrelllifteBee aBEi plaeei!ICftE. esBS~F paeltB:IJeS. 
(a) Geaeral. All iateFmatiaa re~~ireEi te appeaF SB a 

eeBsliii\Cr f'laeleaiJe shall apflear theresa ia tae BaOJlish laftiJ~aiJe 
aaEi shall be pr8111iaeat., Eietiaite, aaEi plais, aRa shall be 
eeaspie~e~s as te siae aREi style et letteFs aRa RUIIIBere aRe as 
t.e eeler sf letteFs aREi s~ers iR eeatFaet te eeler at 
baeltiJFSHftB. •\ft)i re~fti:lFed iBfSF!IIaEiSft thaE is eitaer iR haRd 
let.teri&IJ er haRe seript shall ee eRtirely eleaF aad e~~al 
te priatiRIJ iR leOJieility. 

(i) LeeatieR. The aeelaratieR er aeelaratisRB ef 
q~aRtit.y at the eeRt:eRtS sf a paelta1Je tthall appear iR t.he 
bet:telll 39 pereeRt ef the priReipal aieplay paRe! 61!' paftels, 
except. as et:heFWise pre~idee ia e~seet.iea (18) (OJ) . 

(ii) Style ef t.ype eF leUeriRIJ. The Eieelaratiea er 
Eieelaratieae sf IJliaRtit:)l shall be ia sHeh a style ef type 
er lett.eriRIJ as ts be eelaly, clearly, aREi eeaepieHeHsl)l 
preseRt.ea wit:h respect t.e ether type, letteriRg, sr OJraphie 
111aterial eft the paelta!fe, exeept that a deelaratisR sf aet 
~JtiaRt.ity blswR, fttr~~~ea, er IIIBldes eft a glaea er plastic 
aHrfaee is peFIIIiseible whea all label iafe£-~RatieR is elewa, 
ferMea, er IIIBllies as the SHFfaee. 

(iii) Galer eeatrast. ~e aeelaraties er aeelaratieRs 
ef qttaRtity shall be iR a esler t.hat esREI!'aets eesepie~ettely 
with its eaeltgreHREi, exeept that. a Eieelaratiea sf Ret ~HaRtity 
elsWft, fel!'llle!i, SF IIISlEieEi Bft a glass 61!' plastiC Stil!'faee shall 
aet be re~il!'ea ts be pl!'eseRtea ia a esRErastiag eeler if as 
re~Jtiires label iafel!'lllat:iea is aa the &Hrfaee ia a eeat:raetift! 
~ 

(iv) Free aFea. The area eHrrsHREiiag the IJliaRtity 
aeelal!'atiea shall be free te priates iafeF~~~atieR, aeeve aaa 
Belew, B)l a epaee eqHal te at least the hei!!ht e£ Ehe lett:eriR!! 
ia the aeelaratiea, aaa te the left aREi ri!lht, ey a epaee e~~;;~al 
te t:wiee the wiEith sf the lett:er "R" sf the st:yle aaa eiae ef 
type Heed ia the aeelaFatieR. 

(w) Parallel IJliaREit.y EieelaFatieR. The qHaatity 
Eieelarat:iea shall be preseateEi iR sHeh a l!laftRer as te ee 
geRerally parallel te the EieelaratieR ef iaeatit.y aREi te 
the ease ea which the paeleage rests as iE is aesigaes te be 
Eiispla)leEi. 

(8) Cale~;;~latieR sf area ef priaeipal display paael fa£ 
pHFpeses at type siae. BetePMiRatiea sf the priaeipal display 
pa:Rel shall exelHEie tape, battSIIIS, tlaagee at. taps afta 8att6111S 
ef eaas, aaEi shettlEieFe aas aeelte at bettles er jaFe. The 
e~are ifteh area ef the priaeipal displal paael shall be ift the 
ease at a l!'eetaft~~lar eeataiRer, eRe eRtire side whieh preperly 
eaR be eeasiEieres te be the priReipal sisplay paael, the 
pred~et et the hei!ht times the wiEith ef that side; iR the ease 
ef a e)lliREiFieal er fteaFl} eyliftarieal eaataiaer, 48 pereeat af 
the prea~;;~et at the hei!lht at the eaRtaiaer ti111es 
the eire~tereaee, ar ift the ease sf aft) ethe£ shapes 
eefttaiaer, 19 pereeat at the tetal sHrfaee at the eaataiaer, 
UftleSS Sl;;left eeRtaiftef' preSefttS aR eb">iSHS priaeipal liieplii)l 
paftel (e. !J., the EeJI ef a triaR!!~lar ar eiFe~;;~lar paelta!Je ef 
eheese, er the tep af a eaR af shee palish), the area shall 
esRsist. sf the eaEire sueh s~rfaee. 

MAR Notice No. 8-77-7 18-9/28/95 



-1854-

Iii Uil'li- hei!Jht ef Alilllbe~s aftd lette~a. 'l'he hei!Jht 
ef aey letter er elilllber il!: the re~ired ~afttity deela~atieft 
shall se ftet leas thaft that she~ ift 'l'asle 1 with respeet 
te the s~are ieeh area ef the paeel, a11:a the hei!Jht ef eaeh 
ft~er ef a eeMmaH fraetiee shall meet afte half the mifti­
height etaftdarea. 

Iii) N~era aft8 let:te~a. p~epe~tiee. Ne ftlH!IBeF e~ 
lette~ shall se me~e thal'l thFee times as hi!Jh as it is wide. 

w.BhB 1. Mifti- llei!Jht ef Ntlllll9era al!:d heete~a 

B~a~e ifteh area ef 
pdl'leipal display pal'tel 

5 e~a~e iftehee aea leaa 
G~eater thaft 5 ~a~e iaehee 
aed ftal! !Jreater t:haa as 
e~a~e iftehee. 

G:Peater t:haa 25 e~are 
ieehea aea Hal! gFeat:e~ thai!: 
199 a~a~e ieehea. 

Greater thaft 199 e~are 
il!:ehes aHa eel! greater 
thaft 499 e~a~e il'lehee 

s~eater thal'l 499 
e~a~e ieehee. 

fttHIIBers aed 
let:ters 

1/16 ifteh 

1/8 il!:eh 

3/16 iaeh 

1/4 ifteh 

1/il il'leh 

Milti- heigh!!. 
label iefe~l!ieft 

melded ee ~~~~faee 
ef eefttaieeF 

1/8 il!:eh 

3/16 ieeh 

l/4 ifteh 

5/16 iaeh 

9/16 ieeh 

( 91 P~emiftel'lee aed plaeemeel!' eefteal'le-r paelta!Je 
gefteral, hll iftfermatiee re~ired te appear aft a eefteal'ls~er 
paekage shall se defil'lil!ely aftd elea~ly stated the~eeft il'l the 
Bftglish lattg~age, Afty Fe~i~ed iafermatiea that is eithe~ ia 
haas letl!erii'I!J a~ hafts eeript shall se el'ltirely elear ai'IEi 
e~al te pril'ltiHg ift legisility. 

(191 ReEJiiiremeftta• epeeifie esHeH!IIe~ eet~~~~editiee 1 
paeltagea, eefttaiHera. 

(a) Biapla} ea~d paeltage. Pe~ aft iftdiwid~al paeleage 
affiMed te a display eara 1 a~ fe~ a esmmedity and display 
eare tegethe~ esmprisift!J a pae~a!Je, t:he type eiee ef the 
EJii&Htity aeela~atiaft is gewerl!:ed sy t:he aimeBeiefta ef the 
display ea~d. 

lei Sggs. l~ee eartefts eafttaiHing 1il eggs ha~e eeee 
deeigHeEi ae ae te pe~it airiaieft ill: half B} the retail 
p~~ehaser, the re~i~ea EJiiafttit} deelaFatiaH shall se ee 
peeitiaHeEi ae te h~~e ita eaHteMt destreyed whel'l the earteft 
is divided. 

(el hereeels aHd similar preea~Fieed eal!:taiHere. 'l'he 
Eieelarat:ieft ef ~afttity ell: aft aereeel paelEa!Je, aHd eft a 
similar prees~rieee fjaeiEage, shall dieelese the l'let !Itiafltity 
ef the eeMMedity (il'lel~aift!J prepellaHt) , ie terMS ef wei!Jht, 
that will be expelled wheft the ii'IStr~etieBs fer ~ee as aha~ 
eft the eeHtaiBer are fellewea. 
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(d) MHlti HBit J:laeltagea. llny J:laelta!Je eerttaiaiag me-r:-e 
thea erte iadi'.•idHal "eOftlftledit::r ia J:laelta!Je fsflll" (see SHfleeetiea 
(2) all ef the Bailie eelllftedity shall beaf' ea the 
slits ide ef the ztaeltage a deelaratiea ef. 

( i l the rt\HIIller ef irtdh iaHal Hrtita, 
(ii) the qHaatit::r et eaeh irtei~ialial Hrtit, arte 
(iii) the tetal qHaBtit::r ef the eertteata ef the lllliltilirtit 

J:laeltage. J:ll!'O'•'iaee, that the f'eqHiremeat fef' a eeelaf'atiert be 
effeetive I 1) with f'esJ:leet te these labels t:'e·.·iaee after the 
effeetioe date ef thia f'e!JHlatiert, er (2) aa ef JaaHary 1, 
1979, ~hiefie•ver eeeHre fif'st. .~y sueh eeelaratisa sf tetal 
~arttit::r ahall Bet be reqHired te irteluee the J:lareathetieal 
~arttit::r atatemertt ef a 6Hal repreeerttatieft. 

(e) CBIIlflirtatieB J:laeltagea. Afly J:laeltage eerttaiairtg 
irtdh•idual liftits at dissi111ilal!' eelllllsdiEies (sHeh aa aft 
arttiqttiBg ltit, fer elfiillllllel shall bear eB the label ef the 
paelte:ge a E!lliarttity deelaratieB ef eaeh lift it. 

( f:) \'ariety J:laeltageB. Afty J:lael£6oge eerttairtiBg irtdi.,.idHal 
HBita at reaeertably Billlilaf' e61111116ditiea (slieh as, fer e~ta~~~ple, 
seaaertal gift paeltages, waf'iety paeltagee ef eef'eal) ahall 
bear eB the label ef the J:laeltage a deelaratiert ef the tetal 
li!lliarttit::r ef eeiiiiiBEiity iB the pael£6oge. 

(Ei) CyliBEif'ieal eeBtairters. IB the ease ef eyliaarieal 
er rtearly eylirtdf'ieal eerttairters, irtfef'ftlatiert f'eqHil!'ed te 
aJ:lJ:leaf' ea the J:lf'irteipal display ztaBel ahall appear withirt 
that 49 J:lef'eertt ef the eire~:~~~~ferertee whiea ia Blest liltely te 
be displayed, pl!'eeertted, she-, sf' eualllirted Hrtder eHetBlllaf'Y 
eaaditierte ef display fat:' Fetail aale. 

(h) UeaeHrllllleBt ef eerttaiaer type eBIIIIIISditiea, aew 
expressed. 

(i) Seaeral. Commodities designed aad aeld at retail 
te be Heed as eeBtairtere fer ether ftliiteFiala sF ebjeete, 
BHeh as Ba!JB, eupe, beuee, artd ztane, shall be labeled with 
the deelaFatiert ef rtet qHarttity aB fellows. feF bag t::rpe 
ee11111editiee, iB teal\S ef esliftt tellewed by lirteaF dimerteierte 
ef the bag (whetheF paeltaged ia a perfarated rell er etheF 
wise.) '~ea the liait bag is eharaeteximed B) twe dimeaeieae 
beealiae sf the abeertee sf a !JliBBet, the width artd lertgth will 
be expFeeeed iB irtehee, eueeJ:lt that a dilllllrteiert ef 2 feet 
er 111sre will be eKpreesed iB feet with arty FellliiiBdeF iB termB 
at iaehee BF es!IIIIBB sF deeiftliil fFaetisBB ef the feet. (Bx 
ii:lllple. "25 bags, 17 iB tt 28 iB" ar 1Q9 bags, il9 is x 2 ft: 
6 iB' BF Sll bagS, 29 iB X 2 1/2 H".) Wfteft the liBit bag is 
gtteseted., the ditllerteiarte will be expressed as wieth, depth, 
artd lertgth, irt terMS af irtehes, eMeept that aHy dimeHeiofi 
of il feet oF mere will be eJ~f'eeeed is feet with asy f'ellliiirtdef' 
iB teFiftB ef irtehea sF the eeffiffllils ar deeimal fraetieHe ef the 
feet (B~lea. '25 ba!S, 17 irt M 4 is M ilQ is" or 199 
bags, il9 iBM 1il irt Mil 1/2 ft".) Par ether e~liare, oblortg, 
reetaBgttlar, oF similar!~ shaped eerttairtere, is terMB ef 
eeliftE tellewed by leBgth, width, artd depth, eMeeJ:lt depth eeed 
Bot be listed wheft lese thaB il irtehee. (Buii~~iple. '2 ea:lte 
J:ldliB, 9 iB X 9 iftM er .l'aaatisg part, 12 is X 8 iH }( ) iR".) 
PaF eireulaF sF ether !BBerall} I'O~ftd shaped eeatairteFa, 
exeeJ:lt ettps, artd the like, iB tefl!IB et eettBE fellawed by 
diameteF artd depth, eueeJ:lt deJ:!th seed sat be listed ~heft 
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lesa ~haa 2 i8ehea. (Bnal!lple. "t 11ie 11a8B, B iii diameter" er 
• 2 ealte l!a8e, B bt diame~er x 4t ia" . l 

(ii) ea11aei~y. WheB the fl:tBe~ieaal ttee e! ~he eelitail!ler 
ie related hy label referelieee iii etal!ldard ~e!'IIIB ef ~~~eaettre 
~e ~he ea11ahili~y e! heldilig a Bl!eeifie ~alitity ef ettestaaee 
er elaas ef ettbs~aaeea etteh refere8ees shall be a 11ar~ ef 
~he lie~ ~aati~y e~atellleBt aftd efta:ll Blleeity ea11aeity as 
fsllews. li~id 111eaattre fer eeataiaere w8ieh are iateaded 
te he ~sed fer li~id 1 ae~~~iselida, wieeetts ma~eriale, er 
llliKtttre ef eel ida aad li~~ttide. 'l'fte eJfllreeaed eapaeity 1111ill 
be eta~ed iB tei!'MB ef the largest whale ttftit (galleli, ~ar~, 
pilit, ettftee), with aay remaiatier iii tei!'MS ef ~he eBMI!IBB er 
deeimal fraetiea ef that ttBit. (B~le. free•er hBKee "' 
banes, 1 ~~ ea11aeH;y, 5 ia x 4 H 3 ift". l ery 111eaatt!'e fer 
eeataiaers whieh are inteftded te be tteed fer salida. 'l'fte 
eHpreeeed ea11aeity will be a~a~ed in ~eii!'IIIB ef the largee~ 
whale ttftit (b~:~ahel, 11eelt) , wi~h afty re-iBder iii ~eii!'IIIB ef 
the eemmea er deeilllal fraetiea ef ~ha~ ttai~, (B~ie. 
leaf hage, 9 bags, 6 bttahel ea11aei~)1 3 f~ X 5 !~".) Where 
e&Btaiaers are ttsed as liaers fer ether 111ere llel!'l!lafteft~ 
eefttailiere, ia ~he same tei!'IIIS as are ftermally ttaed ~e eK~~reee 
~he eftllaei~) ef ~he .are lle!'l!lafteftt eefttaifter. (BM&mple. 
garhage eaft liaere, '19 liliers, 2 ft 6 iii K 3 !t 9 iii, fi~a ttp 
te 39 galleli eaae".l Net~ithataadiag the abeoe re~ireNel!lts, 
~he aet ~aatity atateiiiBBt fe~ eelitaiaere atteh ae ettps will be 
listed ift teii!'IIIB ef eettlit alid li~~ttid ea11aei~y pe!' ttBite. 
(&Hample: '24 etti!B, 6 !l ee eapaei~}".) Per llttfPsses ef this 
see~iea, the ttee sf the teii!'IIIB "eftllaeit)', "dia~~~eter•, aad 
"flttid" is Bl!tie&al. 

(il 'l'entile predttets 1 threads, aad yarlis. 
(i) lfeariag ftllparel. Weariag aP~~arel (iaelttdiag liBB 

textile allll&rel aad aeeeeaeries stteh ae leather geede aftd 
feetwearl seld as eiagle ttftit iteMS, er if aermall} aeld i& 
pairs (stteh as heeiell!'}, glB?ee, alid sheea) eeld ae siligle 
ttait pairs, shall be eHelftllt fre111 the reqHi!'el!leBte fer a net 
~aatity atateRie&t 8} eettlit, as reqHired B} sttbseetisa (6) 
(b) (iii) ef this regttlatieft. 

(ii) 'l'e~tilea. Bedsheets, mat~reaa eeYers, pilleweaaee, 
eBIIIfertera, ~il~e, hedsllreada, mat~ress pads, afghalie, threwe, 
dresser aad ether f~rftit~re searfs, e~r~aiAe 1 drftPee 1 dish 
l!:ewele, dish elethe, tswels, faee eleths 1 ttl!:ility eleths, 
bath mal!:s, earpets aftd rttgs shall be eHeMp~ frBIII the re~ire 
RleBts ef stthseetieft (6) (e) (Yii) sf this !'egttlatieft. llrswilied, 
~ 

(iii) 'l'fte qtiftlitil!:y statellleftl!: fer fitl!:eli sheets aad 
IIIBttrese eewera shall state, ift iftehes 1 ~he leftg~h aftd width 
ef l!:he Rlattress fer whieh the iteR! is desigfted, stteh as 
"twia" 1 "dsttble", "king" 1 ete. (Bxample. "twia fitted 
sheet fer 39 x 75 iii matt!'ess."l 

(irl ~he ~antity state111eBt fer flat sheets sfta:ll 
state the sime desigliatieft ef the ~~~attress fer whieh the 
sheel!: is desiglieEI, s~:~eh as "twil!l", "de~:~ele", "ldag•, ete. 
'!'he ~afttity stateRieftt alee shall state 1 iH iliehes, the 
leagth aftd width ef the 111attress fer -hieh the sheel!: is 
desiglied, felle~ed in pareatheses by a stateRielit, in iliehea, 
ef !!he leligth aBEl width ef the sheet befere helllllliBg. (~x 
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aftlllle. "det~ale Hat sfieet fe~ 54 x ?5 iR matt~ese ( 81 x 
1Q4 ia aefe~e fielllllliRg). •·) 

(v) Tfie qt~aRtit}' statelfteftt fa~ pilleweases efiall state 
tfie aiee deeigaatieR ef tfie pillew fe~ wfiiefi tfie pilleweaee 
is deeigaed, st~efi as "yet~tfi", "staada~e·, aRe "qt~ee~t", ete. 
'l'fie fiHafttH:y etatelfteat alee sfiall state, iR iRefiee, tfie 
leagth aad width ef tfie pillew fer whieh the pilleweaee is 
deeigRed, fellewed iR pa~eRtfieeee B}' a etatelft8Rt 1 ia iaefiee, 
ef tfie lea!th aRe widtfi ef tfie pilleweaee befe~e fiemmiag. 
(Bualllple. "staadal!'d pilleweaee fer il9 x 26 iR pillew (4il x 
36 ia aefere ftemlftiag).") 

I wi) The qt~aatity statelfteftt fe~ alaaltete, eelftfel!'tel!'e, 
qt~ilte, aedepreade, matt~eee pads, afghaae, aftd thl!'e~e efiall 
state, iR iaehee, the leagth aftd width ef tfie fiRiehed itelft. 
Tl<te qt~aatity etatelfteat alae may state the leagtfi ef aay 
e~RameRtatieR aad the siee desigaatiea ef tfie mattress fe~ 
whiefi the itelft is desigaed, et~eh as "twia", "detlble•, "ltiag", 
et;.e-,-

(~ii) Tl<te f1Haatit) etatemeftt fa~ taeleeleths aad aa~tias 
shall state, ia iaehee, the leagth aad width ef tfie fiaiehed 
iteR\. Tfte fiHaatity etaten~eat alee may state pa~eathetieally, 
ia iaefiee, the le~tgth aad width sf tfie itBRI befe~e fiellllllift! 
aaa prepel!'lyo ideatified as st~eh. 

(wiii) Tfte qt~aatit}' etateR\Bftt fel!' et~~taias, &rapes, 
flags, fHI!'BitH~e eearfe, ete. shall state, ia iaefies, the 
leagth aad wieth at tfie U~ttsfied ;l;teRI. The fltlafttity etatelfteat 
alee may state pareRthetieally1 ia iaehes, the leagth ef aay 
erna~~teatatiea. 

(;l;x) The f11iaat;l;t}' state111eat fer ea~ets aad ~ge shall 
state, is feet, with aft}' ~ematade~ ia ee111111ea er deeimal 
fraetieas ef the feet er ia iaehee, the leagth aad width at the 
iteR\. The fltlaBtit}' statemeat alee lfta}' state pa~eathetieally, ia 
iaehes, the leagth et any ernameatatiOH. 

(x) The qt~aatity statelfteftt fel!' WB'•eB Eiish tewels, dish 
eleths, tewels, faee eleths, t~tility eleths, bath mats, ete. 
shall state, ia iftehes, the leftgth aad width ef the item. Tl<te 
qt~afttity statelfteftt fer st~eh itelftB, lllhea lulittee, aeed aet state 
t;he dilfteBBiSI!I:S. 

(xi) Tl<te fltlaBtit}' st:.ate111eat fer textile predtiets st~efi 
as pet heldel!'S, fixture aae appliaaee ee~el!'e, aea reetaagt~lar 
diapers, slip eewel!'s, ete. shall be stated ia tel!'R\8 ef eet~at 
aad ma}' i~telt~de siee deeigaatieas aad ailfteReieae. 

(xiil The fltlaat;ity statemeat fer ethe~ thaa reetaagt~lar 
textile pl!'edtiets ideatified ia st~aeeetieas (iii) th~et~gfi (x) 
shall state the ge~eerie shape ef the predtiet aae the 
diRieaeieas whieh are eHetemaril}' t~eee ia deeerieiag et~efi 
geBiftet~ie shape. (Blliil'ftllle. "ewal taaleelet.h 54 x 42 ia", 
repl!'eeeatiag the maxi~~~t~m leagth aad width ia this ease.) 

(xiii) The fltiaatit}' etate~~~eat fer paeltages ef relftftaate 
ef textile llredt~ete ef aseef'ted eiees, whea eeld by eet~aty, 
shall be aeeB!ftPaBied ay the tel!'lll "irregt~la~ diRieaeieRe" aftd 
the ~iBilfttiRI eiee sf et~eh ~elftftaRte. 

(Kivl 't'eutilee. •<ariatiefts frBift declares 8ilfteaeiefte. 
Pef' atlo item with fte eeelared 8imeReiea leas tfiaa 24 iaehes, 
a Rliat~e ... ariatieft gFeate~ thaR 3 pe~eeat ef a aeelarea 
di111easiea a~td a pltis .ariatiea greate~ thaa 6 pe~eeat at a 
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~eelare~ ~imeHsieft shea!~ be eeRei8ere~ ttHreaeenaele. Fer aft 
i~em wi~h a ~eelarea ~~Reieft lese ~haft ~' iHehea, a miftHs 
-~riatieft greater ~ha~ 6 peree&t sf a ~eelare~ 8iMeHsieH aftd 
a plas ·~riatieH greater tha& 1~ pereeftt ef a ~eelare~ 
8imeHeieft shea!~ be ee&si~eree a&reaae~able. 

(Jr:) BHemp~ieH. ·~riety tex~ile paelea!Jee '•'flriety 
paeltS!JeB ef l:'.eutilee whieh are re~ired by reaeeH ef sabeeetieH 
(6~(b) (iv) te preoide a eeMbiHatieH deelaratieH sea~iftg ~he 
~a~tity ef eaeh iH~i "id'dai ltftit, shall be eJEelllf'l:'. frem ~::he 
re~iremefti:'.S i~ ~hie regalatie& fer. leeatieft (see Sltbseetieft 
(81 (al (ill, free area (see s~eeetieft (8) (al (ivll. afta mifti~ 
height ef ~Hmbers aHd letters Ieee saeseetie~ 181 (b) (ill. 

(;) Paeltage~ see~. Paeltages ef seeae i:&te&~ed. fer 
pla&ti&g shall be laeeled. iR fall aeeera with this re!ltiatieft 
etteept ae fellews. 

HI 't'fte ~aRtity s~at;emeftt shall appear i& the tipper 
thirl:'.) peree&l; ef the prieeipai ~ieplay pa&ei. 

(iil ~he ~a&tiey eta~emeft~e shall ee ift terms ef the 
larges~ whele tiHit sf ~he metrie systeM fer ail weigh~s lif' 
te eee fBlil!'th BHHee 1 aB~ ill the aueird'dpeie system fer all 
s~her weights tip te eight safteea, paeltaged eeeas eight ea~ees 
er mere shall &et ee Slie;eet ~e sliBeeetieH 111, 

(iii) ~e ~aHtity statemeftt fer seed tapes, pre 
plan~ere, ete., shall ee ift terMS ef ee~ftto 

(vi) Saeseetieft 1;1 shall apply ealy te labels (1) 
rewieed after the effeeti"e date ef this regtiiatiee er (~) 
ae ef qttl)l 1, 197,, whiehewer eeeure first. 

(11) BneMptiefte. 
(a) Geeel!'&i. WheRever a&y eeeeliMer eB!IIIIe~it)l er paeltage 

ef eeaslimel!' eeMMeaity ie eHempte~ frem the re~iremeate fer 
~aal ~afttit} deelaratiee 1 the ~et ~a&tit;) ~eelaratieft 
re!ftiired. te appear eft the paeleage shall ee ift teHRS ef the 
iargeet whele uftit lexeept see s~seetiea (18) (~)). 

(e) RaHaem paeiEages. A ra6dem paeltage eeariRg a label 
eeftepieaeaely deelariag a aet weight 1 the priee per psa6d 1 
a6d the tetal priee, shall be et~empt freM the type eiee, dual 
d.eelaratiea, plaeemeat, aaa free area reqairemeRta sf this 
re!tilatieR. Ift the ease sf a raftd.em f!aeltage peeked at:. eRe 
plaee fer e~bse~eat sale at aBether, Reither the f!riee per 
lifti~ ef weight ~er the te~al eellift!J priee Reea Bf!Pear eH the 
paeleage, pl!'eviEI:e8 the paeleage laeel iaelades seth s~eh prieea 
at the time it is sfferea er et~peeea fer sale at retail. This 
eHeMptisH shall alee apply te HBiferm weight paeltages et eheeee 
a6a eheeee preduete laeeled ia the same lllaftfter aad ey the same 
type ef equipme&t ae raBaem paellages ettemptea e, this seetiea. 

lei S~~~all eeateetieftS, IH~h·iaaally wrapped pieees et 
"f!eft&y eaBd)l" aBd ether eeBfeetieaery ef lees thaR e~e half 
saaee eet ~teight ~er iR~h·ieual pieee shall be eJeempe frem 
the laeeliftg re~iremeRI!e ef this regalal!ieH wbeft the eeataiaer 
iR •chieh S~,i€A eeafeetieaery is ahi~ped ie ia ee&fBI!'IIIaHee with 
the laeeliRg re~iremeREB ef this reg~latiea. Similarly, Whea 
eaell eeefeetieHery items are eels ift eaga er sexes, eaeh items 
shall ee enempt frem the laeeliRg re!ftiiremeats ef t;his 
reg~latiea, iaeladiHg the re!ftiired ~eelal!'atiea ef aet ~aatit, 
ef eeateftts, whea the aeelaratieH ef the bag er bet~ Meets l!he 
re!ftiireMeft~B ef this regalal:'.ieR. 
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(d) !Hdi•.-idtial SCA iH!JS. Iaai vidtial aei!Vift(f eil!le 
J3aeltages et feeEie eeataiHiH!J less thaa ~ etiaee ef lees thaa 
~ fltiid BtiHCe fer lise iH restatiraate, iastittitieas, aftd 
J3aSSCH!Jcr carriers, aad Het iateaEied fer sale at retail, shall 
ee exempt tram the re~ired Eieelaratiea ef act ~tiaBtit~ ef 
eeateats specified ia this regHlatiea. 

(el Ctits, ~lti!JS, aad twists ef teeaeee aBd ei!Jare. 
Whea iadiviEiHal Slits, plH!Js, aaa twists ef teeaeee aad 
iHdi~idtial ei!Jars are sh;ppea er deli~ered ia eeataiaers that 
eeBferm te the laeelia!J re~iremeats et this re!JHlatiea, Stich 
iftdi.idHal CHts, plti!JS, a&d twists ef teeaeee a&d ei!Jars shall 
ee exempt tram sHeh laeeliB!J re~ireMeats. 

(f) Retisaele (retti£Baelel slase eeataiaere. NethiB!J 
ia this re!JHlatieB shall ee deemed te preeltide the eeatiaHed 
tiBe ef retisaele (rettiraaele) !lass eeataiaers. precided, that 
Stich slass eeataiaers srdered after the effective date ef this 
re!Jtilatiea shall eeBfeBR te all re~ireMeats ef this 
!'e!Jtilatiea. 

(!J) Ci!Jarettee aad small ei!Jare. Ga!'teas ef ci!Jarettee 
aaa e~~~all ei!Jafs, eeBtaiBiH!J tea iaaic idtial paelta!JeS et t weaty, 
laeelea ia aeeerda&ee with the re~ireMeats ef this re!Jtilatiea, 
shall ee eJtempt £rem the re~iremente set ferth ia Stieseetiea 
(8) (a) (i) leeatiea, Stieseetieft (8) (e) !il miai~ hei!Jht ef 
HlifflBere aad letters, a&d stieeeetien (19) (a) MHlti tiftit 
paelta!Jcs. flt'Scided, that StiCh: earteas bear a deela'fatisa ef 
the aet ~ality sf eellllliBdity ia the paelta!JC. 

(h) Paelta!JCd eellllliBdities with laeel iH!J re~tiireflleBts 
specifies ia fedel!'al law. Paclta!Jel!l sf Meat aaa meat predticts, 
petiltry aftd petiltry predtiets, teeaeee aad teeaeee predHcts, 
iaseetieidee, fliB!Jieiaee, reaeatieiaee, aaEi aleehelie 
ee~era!Jee, shall ee exempt tram the !'e~iremefttl!l set terth ift 
Stil:leeetie& (6) (e) liii) wei!Jftt. dHal deela:f'atie&, (6) (e) (io') 
fltiiEi meastire, dtial ~tiaatity Eieelaratiea 16) (e) (v) leB!JEh 
meaetires. dtial ~Haatit~ Eieelaratieft, (6) (e) (vii area meaetire. 
Eitial ~aatity Eieelaratiea 1 (81 (a) (il leeatiea, aad stieeeetiea 
(81 (e) (i) miaimHm hei!Jht ef atiroBere a&Ei lette~s. preo'iEied, 
that ~tiaHti£y laeeliB!J re~tii~eme&te fer stieh preEiHete are 
speei£ied ia teEie!'al law, se aa te tellew reaseHael~ eetiHEi 
priaeiples at prewidift!J eeftSHMe~ iafermatiea. 

(il FlHid dairy pradHets, iee cream, a&d similar fxe~ea 
desserts. 

(i) WheH paelfases ia M li~tiid piat aad M sallea 
eeBtaiBe!'s, are exempt frem tae re~tiiremeate aad s£atia!J act 
eeateats ef 8 BHid Btifteee aaEi 6t £ltiid etiftces, whieh may 13e 
expressed as~ piat aad ~ sallea, respective!~. 

( ii) Wfteft ~aelta!Jed ia 1 li~id pi at, 1 li~tiid qliart, aftd 
M !J&llea eeataiaers, are exe~t frem the Eitial Bet eeateate 
deelaratiell: re~tiiremeate e€ (6) (e) (i~). 

(iii) ilftea meastired by aad paelfased ia ~ liquid piat, 
1 li~id piat, 1 li~tiid qtia~t. ~ !Jalleft, aad 1 sallea meastire 
eeataiaers are aefiBeEi iH "tteaetire Cefttaiaer Celie ef Natieaal 
Btireati et Staadaras llaHEiBeelt t4', are exempt ft'am the 
re~tiireme&t ef Stieseetieft (8) (a) (i) that the EieelaraEiea ef 
aet eeateats be leeatea withia the bettem JQ peree&t et the 
priaeipal Eiieplay paael. 
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( h l Uilk artd 111illt 11redu.ets whefl llltlasu.reli ey aftd ll&ellageli 
irt ~lase er plae~ie ee&~airters ef ~ li~id pi&~, 1 li~id pirtt, 
1 li~ili ~art 1 ~ galle&, artd 1 gallefl eallftei~ies are eHe11111t 
fre111 the plaeellle&t re~ire~~~e&t ef su.eseetiert 191 (a) (i) that 
the deelaratiee ef eet eenteets be leeated within the bette~~~ 39 
pereeftt ef the prifleipal dis111ay paeel, prEWided that ether 
requ.ired label iefe~eien is eeeepiei!&Hsly displayed aft ~he 
eap er eu.tside elesu.re 1 and the requ.ired &et qu.aetity ef 
ee&teets deelaratiee is eeeepieu.eu.ely bleWfl, fel!'llled, er Melded, 
ee, er pel!'lllaeeetly applied te that part ef the glass er plastie 
eefltaieer that is at er abe?e the ehel!lder ef the eeetaiflere. 

lil Siftgle etrertgth aed lese thas ei~le etreegeh fi!'Hit 
;u.iee be"Jel!'e:!JeS, illlita~ieee thel!'eef, afld driellieg water. 

(i) mteft paellaged ie glass, plaatie, 6!" flu.id lllilll 
type paper ee&taieere ef 9 afld 6t flu.id su.eee eapaeity, 
aPe ene~~~pt fPBIII the requ.iPe~~~eete ef sl!beeetiee (61 (e), te 
the enteet that eet ee8te8te ef 8 flu.id &Hneee a&d 64 flu.id 
eu.flees (er 2 ~a!l!'tsl ~~~ay be eKpressed as ~ 11int (er half l!iflt) 
afld ~galle& (ell!' half gallee), respeeti~ely. 

!HI Wftee paeka~ed ie ~lase, plastie, e!" Ul!id 111Hlt type 
pa11er eeetaiflers ef 1 piflt, 1 !Jtla!'t, &flit M !Jallee ea!!fteities, 
a!'e eJEe~~~pt fPelll the dl!al net eeste&te deelaratieft requ.ire~~~e&ts 
ef sltl!lseedee (6) (e) (i,.l. 

(iii) t~eft paekaged ifl glass er plastie eeetai&ere ef 
~ pi&t, 1 11iet, 1 ~art, ~ galle&, asa 1 galleft eapaeitiee, are 
eHelllllt fr6111 the plaeel!leftt re~ire~~~est ef eHI3seetiert (91 (a) (i) 
that the deelaratiee ef &et eeeteets be leeated withifl the 
eet~BIII 39 pereeftt ef the prirteipal display panel. pre~ided, 
that ether !"equ.ired label i&fermatiee is eeespieu.eu.sly 
displayed ee the eap er eu.tside elesu.Pe aed the reqtiired eet 
~aetity ef eeeteets deelaPaties is ee8spieu.eu.sly bleWB, 
fe!l!'llled, er Melded iete er pePI!Iaeeetly applied te that part ef 
~he glass er plastie eeetai&er that is a~ er abe~e the 
sheu.lder ef the eefltaieer. 

(It) Seft driftlt bettles. Bet;tles ef eeft 8rinl1e ehall 
be BHBI!Ipl'. frBIII t;he plaeel!leel'. !"e~irellleets fel!' t;he deelaratiefl 
a& 

(i) ideet;ity, whert su.eh deelaratieft a1111ears eft t;he 
bet;t;le eleau.re, a&d 

Iii) qu.aet;it;y, whee su.eh deelaratiee ie bleWB 1 fel!'llled, 
er melded afl er abEWe the sh&Hlder ef the eBBtaieer aftd whe8 
all eEher irtfel!'lllftEiee reqtiired ey thie re~u.latiert ap~eare 
ertly eft ~he battle elee~re. 

(1) f!tllti u.eit seft; drielt ~aeltages. f!tllti u.eit paeltages 
ef seft driel1s are eMelllpt frBIII the ~e~ireMeet; fer a Eieelara 
tiee at. 

(il reaperteieility, whefl au.eh deelaratiert appears e8 
t;he iediwidu.al ~fliEs aed ie eat; ebseu.red by the IIIHll>i u.eit 
!!ftelta!!lift!J, er whert the eu.teide ee&tairter bears a st;ate~~~eet 
te t;he efteet that eu.eh deelara~iee will be feu.ed efl the 
iedi~idu.al u.eit;s ieside, aed 

Iii) iderttity, whe& eu.eh deelaratiefl a~~eare Bfl the 
iftdi~idHal Hftite aftd ie Bet eese~red By t;he MHlti ~ftit 
~aekagi&!J. 

~Ill) Bu.tter. ~en flaeiEaged ie 4 eu.aee, 8 e~eee, aad 
1 flBHftd Hftit;s with eeatieu.eu.s label eepy wraflflieg, bu.tter ie 
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exempt f~em the ~eqttiremeats that the statemeat et ideatity 
(stteseetieft (31 (all aBe the aet qttafttity deelaratieH (stte 
seetieH ( 8) (a) ( • l l ee !Jefte~ally pal!'allel te the ease ef 
the paelta!Je. Uheft paeJta!Jed iii 8 ettftee aftd 1 pettad ttliits, 
bttttel!' is exempt f~em tfte ~eqttil!'emeHt fel!' leeatiea (stteseetieft 
(8) (a) (i) l ef aet qttaatity deelal!'atieli aad, Wftea peelta!Jed 
iii 1 pettftd HHits, is exempt frem the reqttil!'emelit fel!' dttal 
quaatity deelaratieft (s~:tbseetiea (6) (e) (iii)). 

(a) B!J!JS. Ca~tefts eeataiaift!J 12 e!J!JS sftall ee eltempt 
fl!'em the reqttil!'ellleftt fel!' leeatieft (stteseetieft (8) (a) (i)) ef 
ftet qttafttity deela~atiea. Wfteft s~:teh eartefts al!'e deaigHed te 
pel!'mit di~isiea iH half, eaeh half shall be exempt frem the 
labeliH!J require111eats sf this regttlatiea if the ttadivided 
earteft eeafel!'ffiB te all stteh l!'equiremeftts. 

{e) Fle~:tr. Paek.-agea e£ wheat He~:tr paeltaged ia Hftits 
ef 2, 5, 19, 25, 59, aaa 199 pe~:tads Sftall Be exempt frem the 
req~:tiremeftt iH this l!'e!J~:tlatieft fer leeatieft {sttBseetisft (8) 
(a) (ill sf the Ret quaHtit} deelaratieft aHa, whea paeltageEl 
iH ~:taits sf 2 pe~:tHEls, shall ee exempt alae frem the req~:tiremeHt 
tier a El~:tal quaatit} Eleelaratieft {s~:tbseetiea (6) (e) (iii)). · 

(p) Btt:emptieft. lseatieH. small paeltage. Oft a pl!'iaeipel 
display paael a£ fioe sq~:tare iaehes er less, the deelaratieft sf 
q~:taatit} aeeEl aet appear ia the bettem 39 pereeftt e£ the 
priaeipal Eliepla~ paHel it: that aeelaratieft satisfies the ether 
req~:til!'emeats sf tftis l!'e!J~:tlatisft. 

(q) S.emptieft. aeeerati~e esfttaiHer. The priBeipal 
display paftel e£ a eesmetie mal!'lteted iH a "bs~:tdsiF Eype" 
esfttaiaer iael~:tElift!J aeeeratiwe essmetie eeHtaiaers sf the 
"eartridge•, "pill BBK", "eempaet". sr "peHeil" wal!'iet;y, aftd 
these with a eapaeit, ef sfte is~:trth e~:taee er less, may Be a 
tear awa} tag er tape affitt:ed ts the deeeratiwe eefttainer 
aaEl Bearift!J the maaliatery label ist:ermaties as reqttired By 
this re!J~:tlatiss. 

{ rl Btt:emplliea. eemeiaatiea paeltages. CsmbiHatiea 
paeftages are exempt frem the req~:tir€111€Hts ia this re!Jttlatiea 
Hr-t-

(il lseatieft (see sttBeeetieft (8) (a) (i) ), 
(iii ft?ee area (see sl:lbseetisft {8) (a) (iw) l, 
(iii) miaiMHM height sf el:lmbers aed letters (see 

sl:lbseetisft {8) (B) (ill. 
( s) lfaF!Jarifte. !faF!Jal!'ifte ia 1 pettaa reetaft!Jular 

paelta!Jes, elteept fer paeltages eefttaiaift!J whipped sf' seft 
mar!Jal!'iae er paelta!Jes eefttaiHift!J IIIBre thaft feur stielts, shall 
Be eltempt frem the FeqHi~emeftt iH this Fe!J~:tlatieft fer leeatien 
(see s~:tBseetiea (8) (a) ~ill sf the ftet q~:taatity Eleelaratieft, 
aftd shall ee eKempt frem the ¥eqHil!'emeftt fer a El~:tal q~:tafttity 
deelaratieR ~see s~:tbseetiea (6) (el (iii)). 

( t) Gerft fletl~. Cera f lett!!' paeltaged ia eeft'o'eftt ieftal 
5, 19, 25, 59, aaEl 199 pe~:tae ea~s shall be exempt fl!'sm the 
reqtlil!'emeat ia this l!'e!Jttlatieft fer leeatiea (see sttbseetiea 
(8) (a) (ill ef the aet q~:~aatity deelal!'atieft. 

(H) Preseriptisft aaa ias~:~liH eefttaiHift!J erti!JS. 
PFesel!'iptien aae ias~:tlift eeataiftift! drugs Sl:lBjeet te the 
pFevisieas sf seetiea 593~5) (1) sf 596 sf the FeEleFal Feaa, 
Bru!J, alia Cesmetie Aet shall be exempt fl!'em the prewisiefts ef 
this Fe!J~:tlatieft. 
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(•,•) Camel'a fil111. Camera fil111 paelfageEI aBEl labeled for 
retail oale io ene~~~pt from the eet f~~iafttity otatellleftt 
re~ire111eftt of this reg~latioft whieh epeeify how llleae~rellleftt of 
eo111111oflitiee eho~lEI he e'*reeseEI. pr~~iEieEI, that 

( i I the eet ~afttity of eoftteftte oft paelfagee of 1110,. ie 
fil111 aBEl e~llf etill fil111 is e~l'eoseEI ifl ter1110 of the ft~er 
of lifteal feet of ~sable fil111 eofttaifted thereift• 

Iii) the Bet ~afttity of eoftteRto oft paekages of still 
fil111 is eJ*reoeeEI ift ter1110 of the R~er of eHPoo~reo the 
eoRteRte •till prowifle. ~e leftgth aBEl width llleae~reMeRte of 
the iBEiiwiEI~al et*oe~ree 1 e~reeeed ifl lllilli111etere or iBehee, 
are a~thorioeEI as aft optioRal otate~~~eet. (Bxa~~~ple. '36 
expoB~ree 1 36 x iil4 11111' or "1iil e'*oB~reB, iil 1/4 x 2 1/4 ia'.). 

(w) Paiets aBEl lfiadred pro~eto. 
(i) Paiats, waraishes, lae~erB, thieRers, reiiiO'<ere, 

oils, reeias, aBEl eolveate wheft paeiEed iR oae li~id piat aeEI 
oRe liflliiEI ~al!'t ~Rite shall he ene11111t fr0111 El~al ~aatity 
Eleelaratiea reqtiireMORte of B~bseetioR (6) (e) (i•)). 

(ii) ~iet base paiat ~~~ay be labeled ea the priaeipal 
display paael, as re~ired by this reg~latiee, iR l!eriiiB of 
a ~art or a galloft ieel~EiiRg the aEiditioR of eoloraat BeleeteEI 
by the p~rehaser 1 prowiEieEI !!hat the oyste111 employed eae~ree 
thai! the p~rehasel!' al-ys obtaiRo a f~ll whole llleaot~l!'e, aBEl 
f~rthel!' pl!'~~ideEI that iB eoB1~Retioft with the l!'eqtiil'ed ~afttity 
otatellleftt oR the prieeipal display paeel 1 a otatellleftt 
iRdieatiftg that !!he tiftt ease paiet is Bot to be sold witho~t 
the aEIEiitioB of eoloraRt io preseftteEI, aaEI f~rther pro~ideEI 
that the eoateftte of the eoataiBer, before the adflitioft of 
eoloraat, is stated iB fl~id o~fteee elaewhere oe the label, 

(x) A~t01110tioe eoolift!J system aetifreeoe. Antifreeoe, 
wheft paelted ie 1 lilfltid ~art t~Rits, ift 111etal or plastie 
eeataieere 1 shall be exempt fro111 the d~al ~aetity Eleelaratioe 
reqtiirellleftts of o~beeetioft (61 (e) (iw) . 

(y) MoM!' oils. 111otor oils, wheft paelted ie 1 H~id 
~art ~Bits, shall be enelftPt frOIII the d~al ~afttity deelaratioe 
!'e~ireMeftts of s~beeetioft (6) (e) (i•~l, Additionally, 1110to!' oil 
ift 1 li~id ~a!'t, 1 galloR, 1 1/4 galloft, iil gallea, aed iil !* 
gallee ~Bite, bearieg the prineipal display paftel oR the body 
of the eofltaifle!', is enelftPt fl!'olll the re~ireMeflto of eeet:ieR 
(3), ideatity, te !!he eutefll! ttiat the SAB g!'alle io re~i!'ed to 
appear oft the priaeipal display paeel, pro~ided the SAB grade 
appears eft the eaa lid aed is e1*reeeed ifl letters afld ft~erale 
ia type ei~e ef at least efle fet~rth iaeh. 

(1iill Bread 111etrie si~iftg 
(a) Baeh loaf ef bread aad eaeh ~flit of a twifl or 

llll:iltiple leaf ef ereaEI "Pred~;~eed or pree~red fol' eale, liept, 
effered or eKpeeed for sale, er sold, whether o!' eot the bread 
io wrapped er olieed, if ftOI! wei!hiAg ie aeeordaflee with 
Beetiefl 39 1iil 49iil, !!IC1,, shall weigh 1/4 lfg (>!59)RI!iJ, M If! (599 
III!J}, 3/4 lt!J (759), 1 lf!iJ (1999 III!J} or llll:iltiplee of !* ltg (599 
III!J}. This rt~le shall Rol! apply to bise~il:e, B~flo or rolla 
wei!iJhia!iJ 1/4 ltg er leee or to •state breae• sold afld eKpreooly 
repreoeflted at the ti111e of sale ae e~;~eh. 

(13) ¥ariatioae to be allowed. 
(a) Paeltagiag ·~ariatioae, 
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(i) variatieas frem eeelaree aet quaatity. \~riatieas 
frem the aeelaree aet wei§ht, meas~:~re, er ee~:~at shall be 
permitted wheft ea~:~sed b~ ~:~aaoeiaable dewiatiefts ift weighiftg, 
~~~eas~:~riftg, er ee~:~atiftg tohe eeatoeatos ef iaah ie~:~al paeltages tohato 
eee~:~r ia geed paeltagiftg praetoiee, b~:~t e~:~eh <'ariatiefts shall ftet 
be permitted toe s~:~eh exteat that tofte a ... erage ef tohe EJ:t~aatoitiee 
ift the paeltages ef a partie~:~lar eBI!IIIIBeity er a let. ef tohe 
ee11111edity that is ltepto, effel!'etl, er expesed fer sale, el!' salE!, 
is belew the quaatity stated, aftd fte ~:~areaseftable shertage ift 
afty paeltage shall be permitted, e .. ·ea the~:~gh e•.•erages ift ether 
paeltages ift the same ehi!Kfteftt, tiel iYet:y, el!' let. eempeftsate fer 
s~:~eh shertage. Variatisas abewe the deelat:ea EJ:Haatoity shall 
aet be ~:~areasenabl' large. 

( ii) \'ariatoiefte res~:~ltoiftg .fl!'BM expes~:~re. '!ariatoiefts 
frem tohe deelat:ed weight. er meas~:~re shall be pe~:mitotoed whee 
ea~:~sea a, erdiaa!}' aad e~:~stoemary eltpes~:~re te eefttiitoieas tohato 
ftBl!'lllillly eeeHF ift geed distoribtiEieft praetoiee aftd that 
~:~aa.,.eidabl~ res~:~lt ia ehaage ef weight er meas~:~t:e, blito ealy 
aftoer the eeMMSait} is iatorea~:~eea iate ifttrastatoe eemmeree. 
prewidea, that tohe phrase "iatretl~:~eea iftte ifttoraetoate 
eBIII!Ieree" as ~:~sea ia tohis paragt:aph shall be eeastor~:~ed te 
aefifte the time aaa tohe plaee at whieh tohe first. sale aaa 
deli.,.eey ef a paeltage is ll'laae withia tohe etoate, the aeliYet:y 
eeift!J eitoher aireetly te the p~:~rebaael!' er te his ageftt, er te 
a eBIII!IBB earrier fer shipmeato te the p~:~rehaser, afta this shall 
be eeastr~:~ea as req~:~iriag that, se leag as a shipmeftt, 
delhet:), er let. ef paeltages ef a partoiettlar eBIII!IBdity remaifts 
ia the pessessiea er ~:~ader the eeatorel ef the paeltager er the 
perseft lffle iatorea~:~ees the paeltage iate ifttorastate eel!lllleree, 
expee~:~re oariatoieas shall aet be permitted. 

(b) t~gftit~:~de ef peHRitted variatiefts. ~he mageit~:~de ef 
wariatieas permitotea ~:~eder s~:~bseetoieas (1dl, (12) (a), (12) 
(al (i), aaa (lil) (al (ii) at tohis reg~:~latiea shall, ia the 
ease ef asy ahipmeat, eeli<'ery, er let, be determifted by tohe 
faets ift tohe iftdhiettal ease. 

{ll Tbe bureau of weights and measures with the advice 
and counsel of the national institute of standards and 
technology hereby adopts the regulations to provide accurate 
and adequate information on packages as to the identity and 
guantity of contents so that purchasers can make price and 
quantity comparison. The regulations are published in the 
National Institute of Standards and Technology Handbook 130. 
Part IV. A. Uniform Packaging and Labeling Regulation. B, 
Uniform Regulation for the Hethod ot Sale of Commodities. c. 
Uniform Unit Pricing Regulation, 1995 Edition and SUQPlernents 
thereto. or in any publication revising or superseding this 
edition of HandboOk 130. A ~opy of Handbook 130 can b~ 
obtained from the United States Department of Commerk~• 
National Institute of Standards and Technology. National 
Conference of Weights and Measures. Gaithersburg. Haryland 
20899-0001. 
~ J2l Reoeeatoiee at eeaflietia~ re~~:~latieas. All 

provisions of all orders and regulations heretofore issued on 
this same subject that are contrary to or inconsistent with 
the provisions of this regulation, are hereby revoked." 

Auth: Sec. 30·12-202, MCA; IMf, Sec. 30-12-202, MCA 
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Rija£QN; This amendment is being proposed to formalize 
requirements, which up to now, have been used as guidelines 
without formal adoption and to adopt by reference requirements 
that were previously reprinted in the actual rule from the 
official document. 

"8.77.203 RANDOM INSPBCIION OF PACKAGES (1) will remain 
the same. 

(2) The state is divided into six (6) ~ inspection 
regions and it is anticipated that each inspection region will 
complete approximately 800 random package inspections per year 
in random areas throughout the inspection region. 

(3) will remain the same.• 
Auth: Sec. 30-12-202. 30-12-207, MCA; lME. Sec. ~ 

~. M~ 

REASON; The Weights and Measures Bureau was reorganized and 
instead of a roving inspector, the state was divided into 7 
regions. 

"8.77.302 8~ANBARBS-P9R-PB~R9&BSM-PR99Se~s NIST 
HANDBOOK 130 - UNIFORM LAWS AND REGULATIONS ~ ~ 
staftdares fer petrele~ pred~ets seid iB this state shall ~e 
ae speeifiea iB tasles 1 thre~gh s selew pages 8 ~~37 thre~ge 
9 ~~t9. Ibe weights and measures bureau with the adyice and 
counsel of the national institute of stan4ards and tecbnology 
hereby adopts the regulations concerning fuel specifications 
and gasoline-oxygenate blends. The regulations are Published 
in the National Institute of Stan4ards and Tecbnology Handbook 
130 Part IY. G. Uniform Regulation of Engine fuels. Petroleum 
Products. and Automotive Lubriqants. 1996 Edition and 
supplements thereto. or in any publication revising or 
sucerseding this edition of Handbook 130. A cOPY of Handbook 
130 qan be obtained from the Qnited States Department of 
Commerce. National Institute of Standards and Tecbnology. 
National Conference of weights and Measures. Gaithersbyrg. 
Maryland 20899-0001." 

Auth: Sec. 82-15-102, IMf, Sec. 82-15-103, M~ 

RBASQN; This amendment is being proposed because the National 
Institute of Standards of Technology has adopted the Annual 
Book of ASTM Standards as a national standard for petroleum 
products. Montana's standards for petroleum products have been 
obsolete for years. 

3. The Bureau is proposing the repeal of ARM 8.77.202, 
the text of which is located at page 8-2236, Administrative 
Rules of Montana. The authority section is 30-12-105, M~. and 
the implementing section is 30-12-202, M~. The reason for the 
proposed repeal is th2 
proposed adoption of the National Institute of Standards and 
Technology Handbook 130, Part IV, B, Uniform Regulation for the 
Method of Sale of Commodities, 1995 Edition addresses the 
concern adequately. 

4. Interested persons may submit their data, views or 
arguments concerning the proposed amendments and repeal in 
writing to the Weights and Measures Bureau, 1520 E. Sixth 
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Avenue, Room 50, P.O. Box 200512, Helena, Montana 59620-0512, 
to be received no later than 5:00p.m., October 26, 1995. 

5. If a person who is directly affected by the proposed 
amendments and repeal wishes to present his data, views or 
arguments orally or in writing at a public hearing, he must 
make written request for a hearing and submit the request along 
with any comments he has to the Weights and Measures Bureau, 
1520 E. Sixth Avenue, Room 50, P.O. Box 200512, Helena, Montana 
59620-0512, to be received no later than 5:00p.m., October 26, 
1995. 

6. If the Bureau receives requests for a public hearing 
on the proposed amendments and repeal from either 10 percent or 
25, whichever is less, of those persons who are directly 
affected by the proposed amendments and repeal, from the 
Administrative Code Committee of the legislature, from a 
governmental agency or subdivision or from an association 
having no less than 25 members who will be directly affected, a 
hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Administrative Register. 
Ten percent of those persons directly affected has been 
determined to be 150 based on the 1500 licensees in Montana. 

WEIGHTS AND MEASURES BUREAU 
JACK KANE, BUREAU CHIEF 

BY: {d,_{_; 1M 1b~'> 
ANN=::;:I;;E;;---;M-;-.--;;BAR:-:;-;:;;;;TO=s....:, -C'"'H"'I"'E"'F,--;C""O"'UN=s:::E-:-L 
DEPAR'IMENT OP COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, September 18, 1995. 
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BEFORE THE FISH, WILDLIFE AND PARKS COMMISSION 
AND THE DEPARTMENT OF FISH, WILDLIFE AND PARKS 

OF THE STATE OF MONTANA 

In the matter of the proposed 
adoption of Rules I through XII 
concerning the future fisheries 
program, and amendment of Rule 
12.2.454 pertaining to categorical 
exclusions. 

TO: All interested persona. 

NOTICE OF PROPOSED 
ADOPTION OF RULES 
AND AMENDMENT OF 
12.2.454 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On November 9, 1995, the Montana Fish, Wildlife and 
Parks Commission (commission) and Montana Department of Fish, 
Wildlife and Parka (department) propose to adopt :n1les to 
implement the future fisheries improvement program established 
by the legislature in 87-1-272, MCA (chapter 463, L. 1995, bouse 
bill 349). The commission and department also propose to aaend 
ARM 12.2.454 to clarify the actions that qualify for a 
categorical exclusion under the Montana BnviroiiJIIBntal Policy 
Act. 

2. The rules proposed to be adopted provide as follows: 

RULE I PURPOSE (1) The purpose of these rules is to adopt 
procedures to implement the future fisheries improvement program 
established in 87-1-272, MCA. The purpose of the program is to 
restore essential habitats for the growth and propagation of 
wild fish populations in lakes, rivers, and streams through 
voluntary !Ileana. Funds may be used for long-term enhancement of 
atreaas and atreaa banks, inatream flows, water leaaing, leaae 
or purchase of atored water or other voluntary programs to 
enhance wild fish and their habitats. 
AUTH: 87-1-201, 87-1-301, MCA; IMP: 87-1-272, 87-1-273, MCA 

RULE II DEFINITIONS 
definition& apply: (1) 
and parka commission. 

As used in theae rules, the following 
•commission• means the fish, wildlife 

(2) •Department• meana the department of fish, wildlife 
and parks. 

{3) "Native fiah" means fish species that were present in 
a given water body prior to the influence of European man. 

{4) "Program• means the future fisheries improvement 
program provided for in 87-1-272, MCA, and aa implemented in 
these rules. 

(5) "Restoration• means to restore to a natural or near 
natural condition. 

(6) "Review panel• !Ileana the future fisheries improvement 
review panel. 

(7) •wild fish" means fish populations that sustain 
themaelvea through natural reproduction in lakes, reservoirs, 
rivers, or streams. 
AUTH: 87-1-201, 87-1-301, MCA; IMP: 87-1-272, 87-1-273, MCA 
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RULE III ELIGIBLE PERSONS (1) Participants eligible for 
prograa funding include private landowners; private, city, 
county, state, tribal, and federal organizations and all of 
their agencies or subdivisions; and land occupiers as defined by 
the Conservation District Act. 
AUTH; 87-1-201, 87-1-301, MCA; IMP: 87-1-272, 87-1-273, MCA 

RULE IV PROJECT (1) Program funding may be provided for 
coste of design, planning, administration, construction, 
maintenance, and monitoring of projects which will restore or 
enhance fish habitat. Preference will be given to projects that 
restore habitat for native fishes. Projects must eliminate or 
significantly reduce the cause of the habitat degradation rather 
than dealing with symptoms. Potential projects must accomplish 
one or more of the following: 

(a) improve fish passage; 
(b) restore naturally functioning stream channel or stream 

banks; 
(c) restore naturally functioning riparian areas; 
(d) prevent loss of fish into irrigation diversions; 
(e) restore essential habitats for spawning, rearing, over 

wintering, or avoidance of predators; 
(f) improve stream flow in a dewatered reach to improve 

fisheries; 
(g) protect genetically pure native fish populations; 
(h) improve wild fish populations in a lake or reservoir. 

AUTH; 87-1-201, 87-l-301, NCA; IMP: 87-1-272, 87-1-273, MCA 

RULE V PROJECT APPLICATION (1) An application for program 
funding must be submitted on forms supplied by the department. 
One copy of the completed application must be submitted to the 
fisheries division at the department headquarters located in 
Helena, A copy of the application must also be sent to the 
regional fisheries manager in the region where the project is 
located. 

(2) Plans, technical designs, detailed sketches, maps, 
evidence of landowner consent, public support, and other 
information necessary to evaluate the merits of the project must 
accompany the application. Applications without adequate 
information will be returned to the applicant with a description 
of the information needed to make the application complete. 

(3) Applications will be reviewed twice each year and must 
be received by February 1 and August 1 of each year to be 
considered for the subsequent funding period. 

(4) Applicants proposing more than one project must submit 
a eeparate application for each propoeal. 

(5) Applicants proposing projects on lands other than 
their own must include written consent of the landowner and any 
lessee for the project, including an agreement for any 
aaintenance and evaluation activities that may be necessary. 
AUTH; 87-1-201, 87-1-301, MCA; IMP: 87-1-272, 87-1-273, MCA 

RULE VI PROJECT ELIGIBILITY (1) Project applications will 
be screened for eligibility by the review panel in February and 
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August of each year. To be eligible the applicant must 
damonatrate that the project will: 

(a) accompliah one or mora of the objectives listed in RULE 
IV; 

(b) be conducted with approval of the landowner on whose 
property the project is baing completed; 

(c) not interfere with water or property rights of adjacent 
landowner a; 

(d) other appropriate criteria aa determined by the review 
panel. 

(2) A liat of eligible projects will be sent to the 
department for acoring and ranking before March 1 and Sept.-bar 
1 of each year. 
AUTH: 87-1-201, 87-1-301, MCA; IMPs 87-1-272, 87-1-273, MCA 

RULB VII PROJECT RA!!JtiNG ANJ) APPROVAL (1) Eligible projecta 
will be reviewed, evaluated and ranked by a committee that 
includea at leaat three department personnel with a background 
in fishery biology and an understanding of the habitat 
raquir.manta of fiah, 

(2) The department will aubmit a list of recommended 
projecta to the commiaaion for consideration at public hearinga 
conducted aa part of regularly achaduled commiaaion meetings. 
The commisaion will grant final approval for project funding. 

(3) The department and the commiasion will uaa the 
following criteria to evaluate project•• 

(a) the degree to which the project optimize& benefit& to 
public fisherisa; 

(b) the degree to which the project promote& banefita to 
other river reaources auch as water quality, wildlife habitat, 
recreational opportunity, and aeathetica; 

(c) the importance of the river or stream (determined from 
the Montana interagency databaae -- a ranking of the habitat and 
spaciea value of atream raachea); 

(d) the level of public aupport for the project; 
(e) the long-term effectiveness of the reatoration; 
(f) the level of in-kind aervicea or cost-aharing from 

other aourcas; 
(g) expected banafita relative to cost. 
(4) All applicant• will receive written notification of 

action taken on their project'• proposal after the commiaaion 
has made a final decision. 

(5) Projacta will be approved for funding only if account 
money ia available as requested to complete the projects. Each 
approved project aponaor must enter into a written agreement 
with the department on a form prepared by the department. 

(6) Projects do not require coat-sharing, but cost-sharing 
ia an important factor in project scoring and ranking. The 
project applicant's share may constat of in-kind services, other 
funding sources or both, 

(7) Hban deemed necessary, the department will solicit 
outaide technical design review of projects. 

(8) No project completed under this program may reatrict or 
interfere with any water rights or property rights of landowners 
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adjacent to projects. 
(9) Completion of a project on private property does not 

guarantee pubic access to the site, but public access is 
considered in evaluating benefits to public fisheries and may be 
an important factor in project scoring and ranking. 

(10) Funds from this account may not be used to acquire any 
interest in land. 
AUTB; 87-1-201, 87·1-301, MCA; IMP; 87·1·272, 87-1-273, MCA 

RYLE VIII PERMITS (1) The project applicant is responsible 
for obtaining all necessary permita required to complete the 
project. Permits must be obtained prior to project initiation 
to qualify for payment of funds. 
AUTH: 87-1-201, 87-1·301, MCA; IMP: 87-1·272, 87-1-273, MCA 

RULE IX INSfBCTION AND PAYMENT BY DEPARTMENT (1) Funds 
granted from the account shall be uaed only for purposes 
described in the final project agreement. Accurate records must 
be kept by the project applicant or sponsor. Itemized invoices 
of expenses and receipts approved by the applicant must be 
submitted to the department for payment. 

(2) Payment may be made in installments for completed work 
aa the project progresses. Upon completion of a project, a 
final inspection and payment will be made within 45 days by the 
department. If the department determines after inspection that 
the project is not complete, final payment shall be withheld 
pending completion and reinspection. 
AUTB: 87-1-201, 87-1-301, MCA; IMP: 87-1·272, 87-1-273, MCA 

RULE X PROJECT MAIHTENANCI (1) Projects funded under the 
program auch as fences, bridges, fiah screens, or other channel 
restoration measures will become the property of the landowner. 
Fish habitat improvement projects such as spawning channel 
development, fiah barrier removal, fiah screens, and riparian 
enhancement& must be maintained for the useful life of the 
project by the applicant. 

(2) Projects with demonstrated benefits to public 
fiaheries and conservation of rivera may be eligible for 
maintenance funding under this program. The application 
procedure and review and approval proceaaea for maintenance 
project& are the aame as for new projects. 

(3) Additional funding may be available to complete a 
project if a natural catastrophic event damages or destroys the 
project. Requeats for additional funding will be evaluated by 
the review panel, department, and commisaion. 
AUTH: 87-1-201, 87-1·301, MCA; IMP; 87-1-272, 87-1-273, MCA 

RULE XI PROJECT MONITORING (1) Restoration projects shall 
be evaluated by either the applicant or the department according 
to terms stipulated in the project agreement. Monitoring will 
be conducted on each completed project. The type and frequency 
of monitoring will be establiahed by the department. 
AUTH: 87-1-201, 87-1·301, MCA; IMP; 87-1-272, 87-1-273, MCA 
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RULE XU BFPI!:CT Of RULI VIQLATIONS ( 1) Any penon or 
organisation falsifying financial statements or using program 
funds for purposes other than tha intended project will be 
disqualified from further participation in the program and will 
be required to reilllburse the departaent for any compensation 
received. 
AUTB: 87-1-201, 87-1-301, MCA; IMP: 87-1-272, 87-1-273, MCA 

3. The rule proposed to be amended provides aa follows: 
12.a.454 ACTIQNS THAT OUALIFY PQR A CAIBGQRICAL IXCLUSIQN 
(1) The following types of actions do not individually, 

collectively, or cumulatively require the preparation of an 
environmental aaaeaament or an environmental impact statement 
unless the action involves one or more of the extraordinary 
circu..tancea stated in (2) below: 

(a) through (f) remain the same. 
(g) inventory, survey or engineering activities for design 

or development of plana for river restoration and future 
fisheries improvement program projects1 

(h) maintenance or repair of existing river restoration 
and future fisheries improytmant program prOjBCtSTL 

(i) Drocunment of a water lean or purchale of atond 
nun 

<:1) improvement in fish habitat in lak11 or reaervoin 
that do not pose a hazard to nayiqation. 

(2) Remains the same. 
AUTB1 2-3-103, 2-4-201, MCA1 IMP: 2-3-104, 75-1-201, MCA 

t. Rationale: The Montana legislature enacted the future 
fisheries improvement program in 87-1-272, MCA (chapter 463, L. 
1995) • These rules are needed to implement the program by 
providing procedures for processing applications for funding of 
fisheries habitat enhancement projects. ARM 12.2.454 must also 
be amended to clarify that the categorical exclusions from the 
Montana Bnvironmental Policy Act review provided in that rule 
will also apply to certain projects funded under the future 
fisheries improvement program. 

5. Interested parties may submit their data, vi-•• or 
arguments concerning the proposed rules in writing to Glenn 
Phillips, Fisheries Division, Montane Department of Fish, 
Wildlife and Parka, P.O. Box 200701, Helena, Montana 59620-0701, 
no later than October 31, 1995. 

6. If a person who ia directly affected by the proposed 
adoption or amendment wishes to express his data, vi-• and 
arguments orally or in writing at a public hearing, he must make 
written request for a hearing and submit this request along with 
any written comments he baa to Glenn Phillips, Piaheriaa 
Division, Montana Department of Pish, Wildlife and Parka, P.O. 
Box 200701, Helena, Montana 59620-0701, no later than October 
31, 1995. 

7. If an agency receives requests for a public hearing on 
the proposed adoption or amendment from either 10!11 or 25, 
whichever ia leas, of the persons who are directly affected by 
the proposed adoption or amendment; from the administrative code 
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committee of the legislature; from a governmental subdivision or 
agency; or from an aasociation having not less than 25 members 
who will be directly affected, a hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be in excess of 25 basad on the 
potential number of landowners and fisherman in Montana. 

Robart N. Lane 
Reviewer 

< 

FISH, WILDLIFE AND PARKS COMMISSION AND 
MONTANA DEPARTMENT OF FISH, WILDLIFE 
AND PARKS 

Cartifiad to the Secretary of State on September 18, 1995. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the adoption of 
new rule I regarding temporary 
water standards for Daisy Creek, 
stillwater River, Fisher Creek, 
and the Clark's Fork of the 
Yellowstone River. 

To: All Interested Persons 

NOTICE OF CANCELLATION 
OF PUBLIC HEARING FOR 
PROPOSED ADOPTION OF 

NEW RULE 

(Water Quality) 

1. On August 24, 1995, the board filed notice of public 
hearing for the proposed adoption of the above captioned rule 
in the 1995 Montana Administrative Register, Issue No. 16. 

2. The public hearing, scheduled for October 6, 1995, 
regarding Crown Butte Mines, Inc., (CBMI) proposal for the 
adoption of temporary water quality standards, has been 
canceled. During the Board's October 6, 1995, meeting, the 
board will set a new date extending the time for receiving oral 
and written comment and a new date for a public hearing, notice 
of which will be published in the Montana Administrative 
Register. 

J~N F. NORTH 
Ru e RevJ.ewer 

BOARD OF ENVIRONMENTAL REVIEW 

Certified to the Secretary of State September 18. 1995 
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BEFORE THE BOARD OF CRIME CONTROL 
DEPARTMENT OF JUSTICE 

STATE OF MONTANA 

In the Matter of the Amendment,) 
Transfer and Adoption of Rules 
Pertaining to Training and 
Certification of Non-Sworn 
Officers and Coroners 

NOTICE OF PROPOSED 
AMENDMENT, TRANSFER 
AND ADOPTION OF RULES 

NO PUBLIC HEARING 
CONTEMPLATED 

TO: All Interested Persons: 

1. On November 1, 1995, the Board of Crime Control 
proposes to: 

(1) transfer and amend the following rules: 
ARM 23.14.425 to 23.14.500; 
ARM 23.14.501 to 23.14.506; and 
ARM 23.14.502 to 23.14.507. 
(2) transfer the following rules: 

ARM 23.14.423 to 23.14.521; 
ARM 23.14.424 to 23.14.522; 
ARM 23.14.508 to 23.14.551; and 
ARM 23.14.509 to 23.14.552. 
(3) adopt rules I through XIV. 

These changes are being proposed in order to establish training 
and certification standards for public safety communications 
officers, detention officers, and juvenile probation officers, as 
well as to establish standards for coroner education. In 
addition, the rules are being rearranged into what is hoped will 
be a more logical sequence. 

2. The rules proposed to be transferred and amended are as 
follows (titles are already underlined; new material is 
underlined as well; material to be deleted is interlined): 

23.14 .+i-£500 REFERENCED ADMINISTRATIVE RULES OF MONTANA 
APPLY TO W .. lo 'flUB AND PM'f UMB lilB'f6lfi'I9!! NQN-SWORH OFFICERS 
(1) B) refepeftee Qnless a particular rule states otherwise, the 
following Administrative Rules of Montana are adopted by 
reference and apply to deteftEi&R etfieer all non-sworn officet 
certification and training coyered in this subchapter: 

(a) through (e) remain the same. 
(2) remains the same. 

AUTH: Sec. 44-4-301 MCA IMP: Sec. 44-4-301 MCA 

23.14 .2fi506 MINIMUM STANDARDS FOR THE EMPLOYMENT OF PUBLIC 
SAFETY COMMQNIGATIQNS OfFIQER (1) Any person employed in the 
state of Montana as a public safety communication~ officer after 
the effective date of this ruleT musti 

l9l meet or exceed the minimum standards set forth in 7-31-
202, MCA...-~ 

MAR Notice No. 23-5-41 18-9/28/95 



-1874-

~ meet or exceed the training requirements of the Montana 
Board of Crime Qontrol. which the Public safety communication 
officer's employer has adopted pursuant to 7-31-203. MGA. 

(2) The term •public safety communications officer• ~ 
is defined in 7-31-201, MCA. 

AUTH: Sec. 7-31-202, MCA IMP: Sec. 7-31-203, MCA. 

23. u .swso2 REQUIR.EMENTS FOR PQBLIC SAFEIY COMMUNICATIONS 
OFFICER BA$IC CERTIFICAT~ (1) eeMMMRieaeiefts effiee~s m~et 
meets er eneeed &he 111iHi111~m e~~~pleYfftent atandards estaeliehed ter 
e~eh effieers. To be awarded the public safety communications 
officer basic certificate. a person; 

<••> ee~~ftieaeiefte e££iee~e shall have successfully 
completed a forty (40) hour public safety communications officers 
basic course as provided by MLEA or equivalent training as 
determined by the POST advisory council~~ 

(<3-t!l ee-ftieaeiene e£Heer11 shall have served at least six 
months with the present employment agency and shall be 
satisfactorily performing his/her duties as attested to by the 
head of that agency. . 

(4~) Communications officers who have successfully met the 
minimum employment standards and who have successfully completed 
a forty (40) or eighty (80) hour public safety communicators 
basic training course at MLEA from November 1984 through November 
1991 are eligible for their basic certificate. 

(~~~ A communications officer who has successfully met the 
employment standards and qualifications and the educational 
requirements of this seetieft.nil.e. and who has completed a six 
month term of employment shall, upon application to the POST 
advisory council, be issued a basic certificate by the council 
certifying that the communications officer has met all the basic 
qualifying public safety communications officer standards of this 
state. 

AUTH: Sec. 7-31-203, MCA IMP: Sec. 7-31-203, MCA 

3. The rules proposed to be transferred are as follows: 

ARM 23.14.423 will become ARM 23.14.521, it is currently on 
ARM p. 23-430; Al111i: :44-4-301, MCA; IMP: 7-32-303 & 44-4-301, MCA; 

ARM 23.14.424 will become ARM 23.14.522, it is currently on 
ARM p. 23-435; AUTH: 44-4-301, MCA; IMP: 44-4-301, MCA; 

ARM 23.14.508 will become ARM 23.14.551, it is currently on 
ARM p. 23-442; AUTH: 44-4-301, MCA; IMP: 46-23-1003, MCA; 

ARM 23.14.509 will become ARM 23.14.552, it is currently on 
ARM p. 23-442; AUTH: 44-4-301, MCA; IMP: 46-3-1003, MCA. 

. 4. Proposed new rules I through IV pertain to public 
safety communications officers, Rules V through IX pertain to 
detention officers, Rules X through XII pertain to juvenile 
probation officers, and Rules XIII and XIV pertain to coroner 
education. The proposed rules are as follows: 
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RULE I NOTICE OF APPOINTMENT OR TERMINATION OF NON-SWORN 
OFFICERS (1) Within ten (10) days of the appointment, 
termination, resignation, or death of any non-sworn officer in 
this sub-chapter, written notice thereof must be given to the 
board of crime control by the employing authority. 

AUTH: Sec. 44-4-301, MCA IMP: Sec. 44-4-301, MCA 

RULE II REQUIREMENTS FOR THE PUQLIC SAFETY COMMQNIGATIONS 
OFFICER INTERMEDIATE CERTIFICATE (1) To be awarded the public 
safety communications officer intermediate certificate, a person 
must: 

(a) meet the qualifications for appointment as a PSCO set 
forth in statute and possess the l?SCO basic certificate or 
equivalent; 

(b) have served at least one year with his or her employing 
agency, have completed the probationary period prescribed by that 
agency, and be satisfactorily performing his or her duties as 
attested to by the head of the employing public safety 
communications agency; and 

(c) possess one of the following combinations of education, 
experience and training points: 

(i) 4 years experience and 4 training points; or 
(iil 5 years experience, 3 training points, and a CJIN 

certificate; or 
(iii)4 years experience, 2 training points, and an associate 

degree; or · 
(iv) 3 years experience, 2 training points, and a 

baccalaureate degree. 

AUTH: Sec. 44-4-301, MCA IMP: Sec. 7-31-203, MCA 

RULE III REQUIREMENTS FOR THE PWLIC SAFETY COMMUNICATIONS 
OfFICER ADVANCED CERTIFICATE (1) To be awarded the PSCO advanced 
certificate, a person must: 

(al possess the PSCO intermediate certificate; 
(b) have completed a minimum of 40 hours of professional 

development courses such as, hazardous materials, EMD, stress 
management, management of critical incident, incident command 
system, and a legal aspect course that are recognized by the POST 
advisory council; 

(c) have completed at least 8 years service with a public 
safety communications agency except with holders of college 
degrees; and 

(d) have acquired the following points related to 
combinations of education, training and experience: 

(i) eight years experience and 4 training points; or 
(ii) ten years experience and 3 training points; or 
(iii) eight years experience, 2 training points, and an 

associate degree; or 
(ivl six years experience, 2 training points, and a 

baccalaureate or masters degree. 

AUTH: Sec. 44-4-301, MCA IMP: Sec. 7-31-203, MCA 
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BULE IY REQUIREMENTS FOR THE PQBLIC SAFETY COMMUNICATIONS 
OFFICER SUPERVISORY CERTIFICATE (1) To be awarded the PSCO 
supervisory certificate, a person must: 

(a) possess the PSCO intermediate certificate; 
(b) have successfully completed the supervisory course at 

MLEA or the equivalency as designated by the POST advisory 
council (minimum first line supervisor-type course); and 

(c) currently and for one year prior to the date of 
application have served satisfactorily as a first-level 
supervisor as attested to by the head of the employing agency. 

(2) public safety communication officers with out-of-state 
experience and training at the supervisory level who are employed 
at that level by public safety communications agencies are 
eligible for the PSCO supervisory certificate if: 

(a) they currently and for one year prior to the date of 
application have served satisfactorily at the supervisory level 
as attested to by the head of the employing agency; 

(b) the council determines their training to be equivalent 
to the supervisory course, and the officer successfully completes 
an equivalency test which has been approved by the council and 
administered by MLEA. Successful passage of the equivalency test 
means achieving a cumulative score of 75t or more. The council 
will require those who fail the equivalency test to successfully 
complete the supervisory course at MLEA; and 

(c) successfully complete the legal training school at 
MLEA. 

(3) A first-level supervisor is a position above the 
operational level for which commensurate pay is authori~ed; it is 
occupied by an officer who, in the upward chain of command, 
principally is responsible for the direct supervision of 
employees of an agency or is subject to assignment of such 
responsibilities. 

AUTH: Sec. 44-4-301, MCA IMP: Sec. 7-31-203, MCA 

RULE Y REQUIREMEHTS FOR THE PUBLIC SAFETY COMMUNICATIONS 
OFFICER COMMAND CERTIFICATE (1) To be awarded the PSCO command 
certificate, a person must: 

(a) possess the PSCO supervisory certificate; 
(b) have successfully completed the command or mid-

management course at MLEA or the equivalency as designated by the 
POST advisory council (minimum 40-hour mid-management type 
course); and 

(c) currently and for one year prior to the date of 
appointment have served satisfactorily at the command or mid­
management level as attested to by the head of the employing 
agency. 

(2) Public safety ~ications officers with out-of-state 
experience and training at the command level who are employed at 
that level by Montana public safety communications agencies are 
eligible for the PSCO command certificate if they: 

(a) currently and for a period of one year prior to the 
date of application have served satisfactorily at the command or 
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mid-management level as attested to by the head of the employing 
agency; 

(b) have successfully completed a command or mid-management 
course recognized by the POST advisory council as equivalent to 
such course requirements in Montana; and 

(c) have passed a POST advisory council background review. 
The council shall review the officer's training, education and 
experience to determine if the officer meets or exceeds all of 
the requirements for the command certificate. If so, the council 
will award the certificate. If not, the council shall deny 
the application and notify the officer what is necessary for the 
officer to meet the requirements. 

(3) The command or mid-management level is a position above 
the first-level supervisor for which commensurate pay is 
authorized; it is occupied by an officer who, in the upward chain 
of command, principally is responsible for directing and 
coordinating functional units of an agency or is subject to 
assignment of such responsibilities. 

AUTH: Sec. 44-4-301, MCA IMP: Sec. 7-31-203, MCA 

RULE VI REQUIREMENTS FOR THE PQBLIC SAfETY COMMUNICAIIONS 
OFFICER APMINISTBATIVE CERTIFICATE (1) To be awarded the PSCO 
administrative certificate, a person must: 

(a) possess the PSCO advanced certificate; 
(b) have successfully completed the administrative or 

management courses at MLEA or the equivalency as designated by 
the POST advisory council (minimum 80 hour Administrative type 
course); and 

(c) currently and for a period of one year prior to the 
date of application shall have served satisfactorily at the 
administrative or management level of the employing agency. 

(2) Public safety communications officers with out-of-state 
experience and training at the administrative level who are 
employed at that level by public safety communications agencies 
are eligible for the PSCO command certificate if they: 

(a) currently and for a period of one year prior to the 
date of the application have served satisfactorily at the 
administrative level as attested to by the head of the employing 
agency, or if the applicant is the head of the employing agency, 
to the knowledge of the POST advisory council, is serving 
satisfactorily; 

(b) have successfully completed an administrative course 
recognized by the POST advisory council as equivalent to such 
course requirements in Montana; and 

(c) have successfully passed a POST advisory council 
background review. The council shall review the officer's 
training, education and experience to determine if the officer 
meets or exceeds all of the requirements for the administrative 
certificate. If so, the council will award the certificate. If 
not, the council shall deny the application and notify the 
officer as to what is necessary for the officer to meet the 
requirements. 
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(3) The administrative or management level is the top 
position for which commensurate pay is authorized, occupied by an 
officer who, in the upward chain of command, is either respon­
sible for administering the agency or has broad administrative 
authority or is subject to assignment of such responsibilities 
and most commonly is a public safety communications 
administrator. 

AUTH: Sec. 44-4-301, MCA IMP: Sec. 7-31-203, MCA 

RULE VIl REQUIREMENTS FOR THE DETENTION OFFICER INTERMEDIATE 
CERTIFICATE (1) To be awarded the detention officer intermediate 
certificate, a person must: 

(a) possess the detention officer basic certificate; 
(b) have served at least one year with and have completed 

the probationary period prescribed by present employing agency, 
and be satisfactorily performing his or her duties as attested to 
by the head of the employing detention/holding facility; and 

(c) possess one or more of the following combinations of 
education, experience, and training points: 

(i) 4 years experience and 10 training points; 
(ii) 5 years experience and 8 training points; 
(iii)4 years experience, 7 training points, and an associate 

degree; or 
(iv) 3 years experience, 7 training points, and a 

baccalaureate degree. 

AUTH: Sec. 44-4-301, MCA IMP: Sec. 44-4-301, MCA 

RQLE VIII REQUIREMENTS FOR THE PETENTION OFFICER APYAHCED 
CERTIFIGATE (1) To be awarded the detention officer advanced 
certificate, a person must: 

(a) possess the detention officer intermediate certificate; 
(b) have completed a minimum of eo-hours of professional 

development courses such as, incident command system, first 
responder, suicide prevention, collection/preservation of 
evidence, weaponless defensive tactics, interpersonal 
communication, and crime scene preservation or correspondence 
courses through NSA, AJA, and ACA that are recognized by the POST 
advisory council; 

(c) have completed at least 8 years service with a 
detention or holding facility, except holders with college 
degrees; 

(d) possess one of the following combinations of education, 
experience, and training points: 

(i) shall have eight years experience and 4 training 
points (in addition to the minimum of 80 hours); 

(ii) ten years experience and 3 training points; 
(iii) eight years experience, 2 additional training points, 

and an associate degree; or 
(iv) six years experience, 2additional training points, and 

a baccalaureate or masters degree. 

AUTH: Sec. 44-4-301, MCA IMP: Sec. 44-4-301, MCA 
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RULE IX REQUIREMENTS FOR THE DETENTION OFFICER SUPERVISORY 
CERTIFICATE (1) To be awarded the detention officer supervisory 
certificate, a person must: 

(a) possess the detention officer advanced certificate; 
(b) have successfully completed the supervisory course at 

MLEA or the equivalency as designated by the POST advisory 
council (minimum first line supervisor type course); and 

(c) currently and for one year prior to the date of 
application, have served satisfactorily as a first-level 
supervisor as attested to by the head of the employing agency. 

(2) Detention officers with out-of-state experience and 
training at the supervisory level who are employed at that level 
by detention/holding facilities are eligible for the detention 
officer supervisory certificate if: 

(a) they currently and for one year prior to the date of 
application have served satisfactorily at the supervisory level 
as attested to by the head of their employing agency; and 

(b) the council determines that their training is 
equivalent to a supervisory course. 

AUTH: Sec. 44-4-301, MCA IMP: Sec. 44-4-301, MCA 

RULE X REOUlREMEHTS FOR THE DETENTION OFFICER COMMAND 
CERTIFICATE (1) To be awarded the detention officer command 
certificate, a person must: 

(a) possess the detention officer supervisory certificate; 
{b) have successfully completed the command or mid­

management course at MLEA or the equivalency as designated by the 
POST advisory council (minimum 40-hour mid-management type 
course); and 

(c) currently and for one year prior to the date of 
appointment have served satisfactorily at the command or mid­
management level as attested to by the head of the employing 
agency. 

(2) Detention officers with out-of-state experience and 
training at the command level who are employed at that level by 
detention/holding facility are eligible for the detention officer 
command certificate if: 

{a) they currently and for a period of one year prior to 
the date of application shall have served satisfactorily at the 
command or mid-management level as attested to by the head of the 
employing agency; 

(b) have successfully completed a command or mid-management 
course recognized by the POST advisory council as equivalent to 
such course requirements in Montana; and 

(c) have passed a POST Advisory Council background review. 
The council shall review the officer's training, education and 
experience to determine if the officer meets or exceeds all of 
the requirements for the command certificate. If so, the council 
may award the certificate. If not, the council shall deny the 
application and notify the officer what is necessary for the 
officer to meet the requirements. 

{3) The command or mid-management level is a position above 
the first-level supervisor for which commensur~te pay is 
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authori~ed, occupied by a detention officer who, in the upward 
chain of command, principally is responsible for directing and 
coordinating functional units of an agency or is subject to 
assignment of such responsibilities. 

AUTH: Sec. 44-4-301, MCA IMP: Sec. 44-4-301, MCA 

RULE XI REOUIREMENIS FOR THE RETENTION OFFICER 
APMINISTBATIVE CERTIFICATE (1) To be awarded the detention 
officer administrative certificate, a person must: 

(a) possess the advanced detention officer certificate; 
(b) have successfully completed the administrative or 

management courses at MLEA or the equivalency as designated by 
the POST advisory council (minimum 80 hour administrative type 
course); and 

(c) currently and for a period of one year prior to the 
date of application have served satisfactorily at the 
administrative or management level of the employing agency. 

(2) Detention officers with out-of-state experience and 
training at the administrative level who are employed at that 
level by detention/holding facilities are eligible for the 
detention officer administrative certificate if they: 

(a) currently and for a period of one year prior to the 
date of the application have served satisfactorily at the 
administrative level as attested to by the head of the employing 
agency, or if the applicant is the head of the employing agency, 
serving satisfactorily as to the knowledge of the POST advisory 
council; 

(b) have successfully completed an administrative course 
recogni~ed by the POST advisory council as equivalent to such 
course requirements in Montana; and 

(c) have passed a POST Advisory Council background review. 
The council shall review the officer's training, education and 
experience to determine if the officer meets or exceeds all of 
the requirements for the administrative certificate. If so, the 
council may award the certificate. If not, the council shall 
deny the application and notify the officer as to what is 
necessary for the officer to meet the requirements. 

(3) The administrative or management level is the top 
position for which commensurate pay is authori~ed, occupied by an 
officer who, in the upward chain of command, is either respon­
sible for administering the agency, has broad administrative 
authority or is subject to assignment of such responsibilities. 
The officer most commonly is a detention administrator. 

AUTH: Sec. 44-4-301, MCA IMP: Sec. 44-4-301, MCA 

RULE XII MINIMUM OUALIFIGAT!ONS FOR JWENILE PROBATION 
OFFICERS AND RECORD KEEPING (1) Any person employed in the 
State of Montana as a Juvenile Probation Officer, whether a 
Chief, an Officer, a Deputy, or a Part-Time Officer, must: 

(a) meet or exceed the appropriate standards set forth in 
41-5-701, 41-5-702, and 41-5-705, MCA; 
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(b) meet or exceed the training requirements of the Montana 
Board of Crime Control established pursuant to 41-5-702, MCA. 

(2) The Peace Officers Standards and Training Council will 
maintain a record of P.O.S.T. credited hours of training for each 
Juvenile Probation Officer. 

AUTH: Sec. 44-4-301, MCA IMP: Sec. 41-5-705, MCA 

RQLE XIII REOUIREMEN1S FOR THE JUYENILE PRQBAIION OFFICER BA$IC 
CERTIFICATE (1) To be awarded the juvenile probation officer 
basic certificate, a person must: 

(a) have completed a 40-hour Basic training course as 
provided by the Montana Law Enforcement Academy or equivalent 
training as determined by the Peace Officers Standards and 
Training Advisory Council; and 

(b) have served at least one year with the present 
employing agency and have completed a one year probation period 
and be satisfactorily performing their duties as attested to by 
the head of that agency. 

(2) A Juvenile Probation Officer who has successfully met 
the employment standards, qualifications and the educational 
requirements of this rule and who has completed a one year term 
of employment shall, upon application to the Peace Officers 
Standards and Training Advisory Council, be issued a Basic 
Certificate by the council certifying that the Juvenile Probation 
Officer has met all standards of this State. 

AUTH: Sec. 44-4-301, MCA IMP: Sec. 41-5-702, MCA 

RULE XIV CORONER EDUCATION AND CONTINUED EDUCATION AND 
EXTEN5IQN OF TIME LIMIT FOR CONIINUEO CERIIFIGATION 

(1) coroner education shall be conducted by the board of 
crime control as set forth in 7-4-2905, MCA. 

(2) The board of crime control, through the POST council, 
may extend the 2 year time limit requirement for the continuation 
of coroner's certification, set forth in 7-4-2905, MCA, upon the 
written application of the coroner or the appointing authority of 
the deputy. The application must explain the circumstances which 
necessitate the extension. 

(3) Factors considered in granting or denying an extension 
include, but are not limited to: 

(a) illness of the coroner/deputy coroner or his/her 
immediate family member; 

(b) absence of reasonable access to the coroner's advanced 
course; or 

(c) an unreasonable shortage of personnel. 
(4) The council may not grant an extension to exceed 180 

days. 
(5) The council will not grant extensions after the 

expiration of the two year time limit. 

AUTH: Sec. 7-4-2905, MCA IMP: Sec. 7-4-2905, MCA 
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5. The amendments are proposed for the sake of 
consistency. New rules I through IX are proposed for adoption to 
increase professionalism and ensure continued education as 
requested by the public safety communicators association and the 
detention officers association. Rules X through XII are proposed 
to meet the requirements of HB 474 passed by the 1995 
legislature. Rule XIII is proposed to meet the requirements of 
sec. 7-4-2905, MCA. 

6. Interested parties may submit their data, views, or 
arguments concerning the proposed amendment and adoption of rules 
in writing to the Board of Crime Control, 303 North Roberts, 
Helena, Montana, 59620, no later than October 28, 1995. 

7. If a person who is directly affected by the proposed 
amendment and adoption of rules wishes to submit his data, or 
express views and arguments at a public hearing, he must make a 
written request for a hearing and submit this request, along with 
any written comments he has, to the Board of Crime Control, 303 
North Roberts, Helena, Montana, 59620, no later than October 28, 
1995. 

8. If the agency receives requests for a public hearing on 
the proposed adoption from either 10\ or 25, whichever is less, 
of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
Legislature; from a governmental subdivision or agency; or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 30, based on the total number 
of non-sworn officers in the State of Montana. 

MONTANA BOARD OF CRIME CONTROL 

Certified to the Secretary of State, September 14, 1995. 
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BEFORE THE MONTANA BOARD OF CRIME CONTROL 
DEPARTMENT OF JUSTICE 

STATE OF MONTANA 

In the matter of the proposed 
ane~t and repeal of rules of 
the Peace Officer Standards and 
Training Advisory Council 
pertaining to the revocation 
and/or suspension of peace 
officer certification 

NOTICE OF PROPOSED 
AMENDMENT AND REPEAL 
OF RULES 

TO: All Interested Persons: 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On November 1, 1995, the Montana Board of Crime Control 
proposes to amend ARM 23.14.802, 23.14.804, 23.14.807, and 
23 .14. 808. The Board also proposes to repeal ARM 23.14. 805, 
23.14.806, 23.14.809, and 23.14.810. No public hearing is 
contemplated. 

2. The rules proposed to be repealed are as follows: 
ARM 23.14.805, AUTH: Sec. 44-4-301 MCA IMP:.Sec. 44-4-301 

MCA, at pp. 23-459.3 and 23-459.4, Administrative Rules of 
Montana; 

ARM 23.14.806, AUTH: Sec. 44-4-301 MCA IMP: Sec. 44-4-301 
MCA, at pp. 23-459.4 and 23-459.5, Administrative Rules of 
Montana; 

ARM 23.14.809, AUTH: Sec. 44-4-301 MCA IMP: Sec. 44-4-301 
MeA, at pg. 23-459.6, Administrative Rules of Montana; and 

ARM 23.14.810 AUTH: Sec. 44-4-301 MCA IMP: Sec. 44-4-301 
MCA, at pg. 23-459.7 of the Administrative Rules of Montana. 

3. The rules proposed to be amended provide as follows (new 
material underlined, excised material interlined) : 

23 .14. 802 GROQNDS FOR SusPENSION OR REVOGATION OF MONTANA 
PEACE OFFICERS' STANJJARQS AND TRAINING CERTIFICATION (1) The 
Montana board of crime control, peace officer standards and 
training advisory council, shall consider and rule on any complaint 
made against a public safety officer that may result in the 
revocation or suspension of that officer's certification. 

(2) The grounds for suspension or revocation of the 
certification of public safety off'icers are as follows: 

(a) Willful falsification of material information in artier toe 
eetaift sr Maifttaift eertiiieatieft conjunction with official duties; 

(b) A physical or mental condition that substantially limits 
the person's ability to perform the essential duties of a public 
safety officer, or poses a direct threat to the health and safety 
of the public or fellow officers, and tbak cannot be eliminated by 
reasonable accommodation; 

(c) through (e) remain the same. 
(fl Neglect of duty or willful violation of orders or 

requlationsj 
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(gl conduct unbecoming an officer; 
Chl Willful yiolation of the law enforcement code of ethics 

set fotth in these rules; 
l~.il Other conduct or a pattern of conduct which tends to 

significantly undermine public confidence in the law enforcement 
profession; 

(~il Failure to meet the minimum standards for employment set 
forth in these rules; or 

(8kl Failure to meet the minimum training requirements 
provided in these rules. 

AUTH: Sec. 44-4-301, MCA IMP: Sec. 44-4-301, MCA 

23.14.804 COMMENCEMENT OF fORMAL PRQCEEDINQS FOR SUSPENSION 
QR REVQCATION OF CERTIFICATION (1) Formal proceedings may be 
commenced only after the filing of a complaint as described in 
these rules, the director's determination that formal proceedings 
are necessary, the designation of a prelliding officer. and the 
beard's issuance of a written order to show cause and notice of 
opportunity for hearing. 

(2) formal proceedings fpr decertificatipn are subiect t9 
the M9ntana Administrative Procedure Act. and must be conducted 
pursuant to that A9t. 

1•11 If the director determines that formal proceedings are 
necessary, the respondent must be afforded reasonable notice. The 
order and notice shall contain at leaet, in addition to those 
things required by the Hontana Administrative Procedure Apt: 

(a) The name and address of the complainant. if any; 
(b) A statement, in plain language, of the nature and 

circumstances of the incident complained of; 
(e) Reterel'lee t;s !.he part;ie~:~lar seet;ien (s) ef t;he et;al;l:ll:oes er 

!'l:llee alleged I;B haYe Seeft oielal;edr 
(d) A st;al!.emel'lt sf ehe t;ime, plaee and l'I&EI:lre sf eee hearil'l!l 

and 
(e:s;.l A statement that failure to answer the complaint may 

result in default. 
(~) The respondent or his counsel may examine the original 

complaint l:lftleas ehe preaidift! sffieer det;ermil'lee !;hat; tee demaftd 
sf iftdioidl:lal prh•aey elearly etleeede !.he merits sf p1:1blie 
aiselsal:l!'e. 

(+~) In formal proceedings, the respondent must file an 
answer, or be in default. The answer shall contain at least? 

(a) Afl aelll'lswleegeMefte ef l::he eime aftd J!laee ef Ute eearil'l!l 

+et--Aa statement of grounds of opposition to each allegation 
of the complaint wbich tbe respondent opposes. 

~~~~ Service shall be made in a manner consistent with Montana 
law. 

(~.Il If a review of the conduct of a person holding a 
certificate subject to decertification under these rules is pending 
before any court, board, tribunal or agency, the eel:ll'leil girector 
may, in -H:-e blJL._discretion, stay any proceedings for 
decertification pending before the council for so long as the 
council deems necessary. 
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~~~) In the event the respondent fails to answer, appear or 
otherwise defend a complaint against him of which the respondent 
had notice, the ee~fteil presiding officer may enter an order based 
on the allegations of the complaint. However, the eetlft&i:lpresiding 
officer may only enter an order based solely on the allegations of 
the complaint if the ee~fteil presiding officer ie acting either on 
a verified complaint or has conducted a proceeding at which the 
complainant • s evidence was presented. The eet~aeil presiding 
officer shall enter an order containing findings of fact, 
conclusions of law, and an opinion. 

(&j.l Any party may represent himself, or may at his own 
expense be represented by an attorney licensed to practice law in 
the state. 

(~lQ) A representative from the office of the attorney 
general ~ ~ present te the eet~aeil the case of the 
complainant. 

(~lll The eet~Reil presiding officer may utilize a legal 
advisor to be preeeR& &Re aeuise the ee~Beil assist in conducting 
the hearing. If the e&tiRsil'spresiding officer's legal advisor is 
employed by the office of the attorney general, .his contact with 
the representative from the office of the attorney general who 
presents the case of the petitioner shall be restricted to that 
permitted by reesgRisee prefessieaal s&a~teares~. 

~~~) Unless required for disposition of ex parte matters 
authorized by law, after issuance of notice of hearing, the ee~fteil 
presiding officer may not communicate with any party or his 
representative in connection with any issue of fact or law in such 
case except upon notice and opportunity for all parties to 
participate. 

AUTH: Sec. 44-4-301 MCA IMP: Sec. 44-4-301, 2-4-603 MCA 

23.14.807 DECISION AND ORQER (1) Pellewiag a hearing, &he 
eet~Beil shall eater a writteft eeeisieR aae ereer eeRt&iBiBg 
fiBei~tgs sf faet, eeRelt~sieBs sf law, a reaeeBee epiBisa, aBe aR 
erder, sl:atee separa&ely. The deeisieB aB«i erder shall be seRE by 
eertified mail te the respeadeRt aRe his estiR&el. This rt~le dees 
BSE preelt~ee the eet~Reil fre111 gi'+'i&g prelillliftal!') 1 ftsBBiR8iag Bstiee 
te the parties p;de• te the filiftg ef l=he eet~Reil • e lllll!'itte~t 
eeeisieR aBd steer Pursuant to 5 2-4-621. MCA, the Montana Board of 
Crime Control hereby designates the members of the Peace Officer 
Standards and Training Adyisory Council as the officials of the 
agE!DCY who are to render the final decision in contested cases 
under this subchapter. 

(2) and (3) remain the same. 

AUTH: Sec. 44-4-301 MCA IMP: Sec. 44-4-301 MCA 

23.14.808 RECORD OF PRQCEEDINGS (1) The record shall consist 
of~the items enumerated in 2-4-614, MGA and. in the event that 9 
stenographic record of oral proceedings has not been requested. a 
tape recording of o[jl prQceedings if one is available. 

MAR Notice No. 23-5-42 18-9/28/95 



-1886-

Ia) 'fhe eeftllllaie£ 1 U!>e erder £e sae.. eaHSe aed eeeiee ef 
aearieg, aea ehe anewer 1 

le) All eoidenee effered er eeesiaered, 
le) All ee;eeeiees and rHliegs ehereen1 
181 All eeher mae£ere re~Heseed ee ee plaeea in ehe reeerd1 
(e) ~he eeuBeil'a Beeiaieft and e•8eFJ aH8 
If) A reeerding ef eae hearing held, 'fae reeerdi!l! need !lee 

be E!'aftserii!Jed, li!lleee l"ef1Ues£ed ey a pal"E)'• 'fhe !'ef~Ueeei!lg part;y 
shall sear ehe eeee ef era!lseripeien. 

AUTH: Sec. 44-4-301, MCA IMP: Sec. 44-4-301, MCA 

4 . RATIONALE: The Board proposes the amendment and repeal of 
these rules in order to bring the rules regarding the 
decertification procedure of the POST council into compliance with 
the requirements of Montana law, i.e., that parties to contested 
case proceedings held under any provision relating to licensure to 
pursue a profession or occupation must utilize formal contested 
case proceedings under the Montana Administrative Procedure Act. 
Also, the Board seeks to designate the POST council as the officials 
of the agency who render the final decision, so that appeals from 
decisions of the POST council may be taken directly to district 
court. 

5. Interested persons may present their data, views or 
arguments to Ellis E. Kiser, Executive Director, Montana Board of 
Crime Control, 303 N. Roberts, Room 463, P.O. Box 201408, Helena, 
MT 59620-1408, no later than October 28, 1995. 

6. If a person who is directly affected by the proposed 
amendment and adoption of rules wishes to submit data, views or 
arguments at a public hearing, s/he must make a written request for 
a hearing and submit this request, along with any written comments, 
to the Board of Crime Control, 303 North Roberts, Helena, Montana, 
59620, no later than October 28, 1995. 

7. If the agency receives requests for a public hearing on 
the proposed adoption from either lOt or 25, whichever is lees, of 
the persons who are directly affected by the proposed adoption; 
from the Administrative Code Committee of the Legislature; from a 
governmental subdivision or agency; or from an association having 
no lees than 25 members who will be directly affected, a hearing 
will be held at a later date. Notice of the hearing will be 
published in the Montana Administrative Register. Ten percent of 
those persons directly affected has been determined to be 160, 
based on the total number of certified peace officers in the State 
of Montana. 

MONTANA BOARD OF CRIME CONTROL 

By:~~ 
ELLIS E, fiS-, ~VE DIRECTOR 

Certified to the Secretary of State, September 14, 1995. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of ARM 24.21.414 
concerning 
wage rates for certain 
apprenticeship programs 

TO ALL INTERESTED PERSONS: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT 
OF ARM 24.21.414 

1. On October 20, 1995, at 10:00 a.m., a public hearing 
will be held in the auditorium of the Scott Hart Building, 303 
North Roberts, Helena, Montana, to consider the amendment of ARM 
24.21.414, and the adoption of wage rates related to certain 
non-urban apprenticeship programs in the building construction 
industry. 

The Department of Labor and Industry will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you request an accommo­
dation, contact the Department by not later than 5:00 p.m., 
October 16, 1995, to advise us of the nature of the 
accommodation that you need. Please contact the Apprenticeship 
Program, Job Service Division, Attn: Dan Miles, P.O. Box 1728, 
Helena, MT 59624-1728; telephone (406) 444-4511; TDD 
(406) 444-0532; fax (406) 444-3037. Persons with disabilities 

who need an alternative accessible format of this document in 
order to participate in this rule-making process should contact 
Mr. Miles. 

2. The Department of Labor and Industry proposes to amend 
ARM 24.21.414 as follows: (new matter underlined, deleted 
matter interlined) 

24.21.414 WAGE RATES TO BE PAID IN BUILDING CONSTRUCTION 
OCCUPATIONS (1) For the purpose of this rule, "building 
construction occupation": 

(a) has the same meaning as provided in the most recent 
version of the "Montana Prevailing Wage Rates Building 
Construction" publication, adopted by the department of labor 
and industry by reference in ARM 24.16.9007; or 

(b) means an occupation that: 
(i) is licensed by the state of Montana; 
(ii) is recognized by the registration agency as being 

apprenticeable; and 
(iii) but for the fact that the occupation relates to work 

of a residential character, would be included in the most recent 
version of the "Montana Prevailing Wage Rates Building 
Construction" publication. 

(2) Building construction occupation apprentice wages must 
conform to the following standards: 

(a) Apprentice wages must start at no less than 50% of the 
applicable journeyman hourly wage, subject to a lower wage if 
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required by a collective bargaining agreement in effect for that 
apprenticeable trade in the area or region where the work is 
performed, or a higher wage if required by other applicable 
federal or state law. 

(b) The apprentice wage must progressively increase 
consistent with the hours spent on the job and related 
supplemental instruction completed. Apprentice wages may not be 
less than 85\ of the applicable journeyman hourly wage during 
the final period of training unless a lower wage is required by 
a collective bargaining agreement in effect for that 
apprenticeable trade in the area or region where the work is to 
be performed. 

(3) For work in Cascade, Flathead, Gallatin, Lewis & 
Clark, Missoula, Silver Bow and Yellowstone counties, the 
applicable journeyman hourly wage is the state's standard hourly 
prevailing rate of wages for those areas as established by the 
commissioner of labor under the authority granted in Title 18, 
chapter 2, part 4, Montana Code Annotated, and adopted in ARM 
24.16.9007. If a standard hourly prevailing wage for a building 
construction occupation is not listed in the most recent version 
of the "Montana Prevailing Wage Rates ~- Building Construction•• 
publication, then the department may establish a wage by a 
survey of the wage for that occupation in the county, using the 
same general survey methodology as provided elsewhere in this 
rule. 

(4) The applicable journeyman wage for the areas outside 
of the counties listed in (3) is the weighted average of the 
journeyman wage in the same region, as determined by survey. 

(a) The department will biennially survey registered 
apprenticeship program sponsors that are not located in the 
counties listed in (3). In determining the location of the 
program sponsor, the department will consider the primary 
location of the employing entity that provides the apprentice's 
training. Montana human services regions will be used for the 
survey. The applicable journeyman wage is the weighted average 
for the corresponding apprenticeable occupation for each region. 

(b) The biennial survey of registered apprenticeship 
sponsors may be coordinated with the surveys used to calculate 
the standard hourly prevailing rate of wages. The department, 
in order to coordinate the biennial surveys referred to in this 
paragraph, may undertake an initial interim survey that is 
followed in less than 2 years by the biennial survey. 

J£llil If there are no survey responses for a particular 
occupation in a given region. the applicable wage rate for that 
occupation in that survey region is the highest of; 

ill the recognized journevman wage rates applicable to 
that occupation: 

lRl provided for in a registered apprenticeship standardi 
lU for program sponsors located in that region, other 

than in a county listed in (31. 
liil The rate is ascertained by the registration agency: 

based upon its review of registered apprenticeship documents. 
(iii) If there is no registered apprenticeship program for 

a given occupation in the survey region. then a rate will not be 
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established for the suryey period. 
(5) The department will publish and incorporate by 

re,ference the 1995 edition of the publication entitled "State of 
Montana Base Journey-Level Rates for Acprentice Wages" which 
sets forth the building construction industry occupations 
journeyman wage rates in the five regions of Montana, excluding 
the seven largest counties. in order to set the apprentice wage 
rates provided by (3) and (41. A copy of the wage rate 
publication is available from the appre~tieeship trai~i~g 
pregram Kate Kahle. research and analysi§ bureau, department of 
labor and industry, 1327 Lockey, P.O. Box 1728, Helena, MT 
59624-1728. 

(6) Apprenticeship sponsors shall pay their apprentices 
the appropriate apprentice wage for the county or region in 
which the job is located, but in no event may the wage be lower 
than the wage specified in the apprenticeship program standard. 

(7) This rule applies to apprenticeship agreements 
registered with the department on or after December 1, 1995. 
AUTH: Sec. 39-6-101 MCA 
IMP: Sec. 39-6-101 and 39·6-106 MCA 

~: There is reasonable necessity for amendment of this 
rule in order to provide for a methodology for establishing a 
wage rate when program sponsors do not respond to wage surveys. 
The Department recently conducted its wage survey of registered 
non-urban apprenticeship programs sponsors in the building 
construction industry, as contemplated by recently adopted ARM 
24.21.414. The Department did not receive survey responses from 
sponsors in certain occupations in the surveyed areas and 
without survey data or the proposed alternate methodology, the 
Department cannot provide the wage rates contemplated by the 
rule. There is also reasonable necessity for the adoption of 
the base wage rates in order to implement the provisions of ARM 
24. 21.414 (5). This adoption of rates is the initial set of 
rates adopted under the rule. Future rates will be adopted on 
a biennial basis via the rule-making process. 

3. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to: 

Dan Miles 
Apprenticeship Program 
Job Service Division 
Department of Labor and Industry 
P.O. Box 1728 
Helena, Montana 59624-1728 
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and must be received by no later than 5:00 p.m., October 27, 
1995. 

4. The Department proposes to make the amendments 
effective December 1, 1995. The Department reserves the right 
to adopt only portions of proposed amendments, or to adopt some 
or all of the proposals at a later date. 

s. The Hearing Bureau of the Legal/Centralized Services 
Division of the Department has been designated to preside over 
and conduct the hearing. 

~ ..... :t?4 Ju:I-
David A. Scott 
Rule Reviewer 

Laurie Ekanger, Commissioner 
DEPARTMENT OF LABOR & INDUSTRY 

By ,~ .... :o 4 ~u; PI 
David A. Scott 
DEPARTMENT OF LABOR & INDUSTRY 

Certified to the Secretary of State: September 18, 1995. 

18-9/28/95 MAR Notice No. 24-21-80 



-1891-

BEFORE THE MONTANA DEPARTMENT OF 
NATURAL RESOURCES AND CONSERVATION 

OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of Rule 36.2.608 
pertaining to fees for 
environmental impact statements 

NOTICE OF PROPOSED 
AMENDMENT 

NO PUBLIC HEARING 
CONTEMPLATED 

To: All Interested Persons. 

1. On October 30, 1995, the Department of 
Resources and Conservation proposes to amend Rule 
pertaining to fees for environmental impact statements. 

Natural 
36.2.608 

2. The rule proposed to be amended provides as follows: 

36,2, 608 EXCEPTIONS ill This sub-chapter shall not 
apply to any applicant for a cereifieaee-"ttftder---t>be--Haiot­
Paetliey-Biting-Aet-1~ieie-~~~-€fta~~~-~-~~~~ water 
use permit or approval under aeeeien 85-2-124, MCA. 

AUTH: 75-1-202, MCA 
IMP: 75-1-202 and 75-1-207, MCA 

3. Rule 36.2. 608 is being amended because pursuant to 
Chapter 418, Laws of Montana ).995, the Department of Natural 
Resources and Conservation no longer has jurisdiction under the 
Major Facility Siting Act to issue certificates, 

4. Interested parties may 101ubmit their data, views, or 
arguments concerning the proposed amendment in writing to Don 
Macintyre, Department of Natural Resourcee and Conservation, 
1520 E. Sixth Avenue, Helena, Montana 59620, on or before 
October 27, 1995. 

5. If a person who is directly affected by the proposed 
amendment wishes to express their data, views, and arguments 
orally or in writing at a public hearing, they must make written 
requeet for a hearing and eubmit thie requeet along with any 
written commente to Don Macintyre, Department of Natural 
Resources and Conservation, 1520 E. Sixth Avenue, Helena, 
Montana 59620. The requeet must be received on or before 
October 27, 1995. 

6. ·If the agency receives requests for a public hearing 
on the proposed amendment from either 10\ or 25, whichever is 
less, of the persone who are directly affected by the proposed 
amendment; from the administrative code committee of the 
legislature; from a governmental subdivision or agency; or from 
an association having not lese than 25 membere who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hear~ng will be published in the Montana 
Administrative Register. Ten percent of those persons directly 

MAR Notice No. 36-2-22 18-9/28/95 



-1892-

affected has been determined to be greater than 25 based on the 
number of persons affected by potential certificates that may be 
processed over the next few years. 

RESOURCES 

DIRECTOR 

)/( ~<0 'l/:e /1 

Certified to the Secretary of State dtfL[ / f; /t/t{5": . 
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BEFORE THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 
OF THE STATE OF MONTANA 

In the matter of a new rule 
to reject, modify, or 
condition permit applications 
in the Sixmile Creek Basin 

TO: All Interested Persons 

NOTICE OF PUBLIC 
HEARING 

1. On November 14, 1995 at 7:00 PM a public hearing 
will be held in the Visitor Center of the Nine Mile Ranger 
Station on Remount Roadnear Alberton, to consider the adoption 
of new Rule I. 

2. The proposed new rule provides as follows: 

"RULE I. SIXMILE CREEK BASIN CLOSURE (1) Sixmile Creek 
Basin means the Sixmile Creek drainage area, a tributary to 
the Clark Fork River located in hydrologic basin 76M, in 
Missoula County, Montana. The Sixmile Creek Basin designated 
as the closure area is all that drainage and headwaters 
originating in Township 16 North, Range 21 and 22 West, MPM 
flowing southwesterly through Township 15 North, Range 21 and 
22 west, MPM to its confluence with the Clark Fork River in 
Section 21, Township 15 North, Range 22 West, MPM. The entire 
Sixmile Creek drainage, including the West Fork of Sixmile 
Creek and all unnamed tributaries, is contained in the closure 
area as outlined on file map page 4. 

(2) The department shall reject all surface water 
applications to appropriate water within the Sixmile Creek 
Basin for any diversions, including infiltration galleries, 
for consumptive uses of water during the period from June 1 
through September 15. 

(3) Applications for nonconsumptive uses shall be 
accepted and processed. Any permit if issued shall be modified 
or conditioned to provide that there will be no decrease in 
the source of supply, no disruption in the stream conditions, 
and no adverse effect to prior appropriators within the reach 
of stream between the point of diversion and the point of 
return. The applicant for a nonconsumptive use shall provide 
sufficient factual information upon which the department can 
determine the applicant's ability to meet the conditions 
imposed by this rule. 

(4) Applications for storage to appropriate water only 
outside the closure period from which water could subsequently 
be used during any portion of the year shall be received and 
processed except for form no. 605, application for provisional 
permit for completed stockwater pit or reservoir. Form no. 605 
shall be rejected. 

(5) Emergency appropriations of water as defined in ARM 
36.12.101(6) and 36.12.105 shall be exempt from these rules. 

(6) These rules apply only to applications received by 
the department after the date of adoption of these rules. 

(7) The department may, if it determines changed 
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circumstances justify it, reopen the basin to additional 
appropriations and amend these rules accordingly after public 
notice and hearing." 

AUTH: 85-2-319, MCA 
IMP: 85-2-319, MCA 

3. Rationale: This rule is necessary for the protection 
of existing water rights in the Sixmile Creek Basin. 
unappropriated water is not available to new appropriations in 
the basin during certain times of the year. On April 14, 1995 
a petition was filed pursuant to 85-2-319, MCA with the 
Department of Natural Resources and Conservation. The petition 
requested the basin be closed year-round to all new 
appropriations of water, except for off stream storage ponds 
which divert water outside of the irrigation season and which 
are used during the irrigation season for irrigation purposes. 
The petitioners claim water has been highly over-appropriated 
in this basin. Any additional new water rights would adversely 
affect storage, domestic, irrigation and stock rights 
presently being utilized. 

In response to the petition the Department conducted a 
water availability analysis of the basin. As a result of the 
study the Department is proposing to reject new surface water 
permit applications for consumptive uses from June 1 through 
September 15. The intent of this rule is to preserve existing 
stream flows during this critical time for senior 
appropriators. 

4. Interested persons may present their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to Teresa 
McLaughlin, Department of Natural Resources and Conservation, 
PO Box 202301, Helena, MT 59620-2301 no later than November 
17, 1995. 

5. Vivian Lighthizer has been designated to preside at 
and conduct the hearing. 

BY: 

Certified to the Secretary of State September 18, 1995. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OP MONTANA 

In the matter of the 
amendment of rules 46.11.112 
and 46.11.125 and the repeal 
of rule 46.11.120 pertaining 
to the food ataap budgeting 
methods and monthly 
reporting requir ... nta 

TO: All lntereeted Peraone 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES 46.11.112 AND 
46.11.125 AND THE REPEAL OF 
RULE 46.11.120 PERTAINING 
TO THE FOOD STAMP BUDGETING 
METHODS AND MONTHLY 
REPORTING REQUIREMENTS 

1. On october 20, 1995, at 9:30 a.m., a public hearing 
will be held in Rooa 306 of the Social and Rehabilitation 
services Building, 111 sander&, Helena, Montana to consider the 
proposed aaendllent of rulee 46.11.112 and 46.11.125 and the 
repeal of rule 46.11.120 pertaining to the food etamp budgeting 
methods and aonthly reporting requirement&. 

The Department of Public Health and HUlllan Service& will 
make reasonable acco .. odatione tor pereone with dieabilitiee who 
wish to participate in thia public hearing. It you requeet an 
accommodation, contact the department no later than 5:00p.m. on 
October 6, 1995, to advise us of the natura of the accommodation 
that you need. Please contact Dawn Sliva, P.O. Box 4210, 
Helena, MT 59604-4210; telephone (406)444-5622; PAX (406)444-
1970. 

2. The rules ae proposed to be amended provide as 
follows: 

46.11.112 FOQD STAMfS. DEFINITIONS (1) "Beginnim:J month" 
means the tixat month ~ 12[ which the household applies fer 
~eftefi6a aftd ~· •eft~ ~ereaf~er is certified to receive fogg 
~· A beginning month cannot be any month which immediately 
follows a month in which the household was certified. 

(2) through (4) reaains the aaae. 
(5) "Reereepaeei~e ~udteeiftl• •eafta eke eempu~aeien ef a 

tteuaekeld'a feed a'l!amp alleemen'l! fer a ~enefi'll ••nek based en 
aeeual ine ... , kauaaheld eempeai'lliaft and a~har finaneial 
infermaeieft vkieb eMiaeed in a pravieua ~u•1•'~~ •afteho 

AUTH: Sec. 53-2-201 MCA 
IMP: sec. 53-2-201 and 53-2-306 MCA 

46.11,125 FQQD STAMfS. DETERMINING ELIGIBILITY AND 
BEHEFITS (1) All households shall have their eligibility ~ 
the amount of food stamps they are entitled to receive 
determined ueing prospective budgeting. 

(ill 'ftte -aunt! ef ~eftefi'lle a tteusetteld ie eft~ieled 'lie 
sttall ~. determined uain1 preapes6i\e ~~dte'llint eMeepe as 
pPeviaed in a~aeeeien (3), 
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( 3) Pel' haYaMelda wi'-h ee!Mii""e- ee-tlelale eat>fted i11e .. e 
aa defined in ARM 46ollola8 1 '-he ... -~ ef benefi~e ia 
••te.-ined Yaint pt>aapeative laYdfetiRt fat' ~ fit>at a aaft'-ha af 
alitiiiiHi~y and Yaint l'atl'aapeatli·.·e ••t•tlint fa• tihe thi•l!l 
••nth ef elitilailitly and eaah aYIIIa-.uent aanth ea lent aa the 
hauaeheld aantiiftYaa tie ••eeiva •••n•• inaa••• 

(at When a hallaehall!l 'Wiliah has aentli-eua aeuntalllle ael'nel!l 
ina .. e eeaaaa l'eaaiviftt tlhe •••n•• ina .. a 1 pt"eapeatli~• lllu•t•tliftl 
tte l!la41e-ina laanefitla will ••-•n•• tilts ••Mh fellewint the 
••nth ef laetl t>eaeiptl at e-.ned ina... ew tlhe .. nth fallawint 
the •aftth in vhiah last l'aaaiptl af •••n_. inee.. ie l'apal'tlelil, 
Whiahevel' ie latlal'o 

(4) reaaine the sa .. in text but ia ranuaberad to (2). 
ESt Re41l'aapeati•.·• IIIYdfatliftf ••ana Yail'ltJ aetiYal ina••• 

••eeivad anl!l etlha• ail'BHaetlaneea 'Wiliah aMiatal!l a •entlhs pt>ie• te 
~he aentlh fat' vhiah tlhe .. aufttl ef laenefitla is laeint l!leteraine•• 
Fat' eMaaple1 tlhe ... _, ef laanafi41e fat' April ie laaaal!l en aetual 
ina••• anl!l ail' ..... tlaneaa in tlha ••nth at Palal'U8pY• 

(6) lfte- l'aeeiwel!l ill tlha til'atl 4lwe aentlha ef eliiJilllility 
shall nett llle inelYI!Ied ift l'atll'espastliwely llludtetlal!l inee•• in the 
tlhit>l!l aftd faut>tlh •entlhe' at alitilllili~ vhena 

(a) tlha ina••• ie fl'.. a aaYt'ea vhiah ne lenter prewi••• 
ina••• ta the heYeahal•l anl!l 

(h) tlha in•••• wae ineludad lR the heYeehal•'• preepeatiwe 
lllu•tet in the fi•atl twa •efttlhe' ef elitilllility. 
~ lJl Lease, royalty, and rental incoae which is 

received periodically but not on a aonthly basis and which is 
expected to continue shall be daterainad #at' ~aaed on the pP!er 
12 month period laatinnift9 fr .. i..adiately prior to the aonth of 
application~ end Tba pro1ected incgwe shall be prorated over the 
current 12 aonth period. once a cycle of income proration is 
established, it shall reaain in effect for one year. However, 
if any portion of the prior period's incoae is expected to atop 
in the current period, than this portion shall not be considered 
as incoaa in the currant period. 

AUTH: Sac, 53-2-201 MCA 
IMP: Sac, 53-2-201 and 53-2-306 MCA 

3. The rule 46,11.120 as proposed to be repealed is on 
paqe 46-955 of the Administrative Rules of Montana. 

AUTH: Sac. 53-2-201 MCA 
IMP: Sec. 53-2-201 and 53-2-306 MCA 

4 • Pursuant to federal raqulations governinq the Food 
Sta•p proqraa at 7 CFR 273.21(b), states have the option of 
usinq either prospective or retrospective budqetinq to deter..ina 
benefit aaount. ARM 46.11.120 and 46.11.125 currently provide 
that certain food stamp recipients aust fila 11onthly reports and 
have their benefit aaount calculated usinq retrospective 
budqetinq. The department now proposes to amend its rules to 
eli•inate monthly reportinq and retrospective budqeting. These 
chanqes are beinq made to si11plify the process for calculatinq 
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benefits and to keep the food staap rules consistent with the 
rule& of the Aid to Familiae with Dependent Children (AFDC) 
prograa, which ie alao opting to eliainate aonthly reporting and 
retrospective budgeting. 

5. Intereeted partie• aay aubait their data, views, or 
argument& either orally or in writing at the hearing. Written 
data, viewa, or arquaenta aay aleo be aubaitted to Rueeell E. 
cater, Chief Legal couneel, Office of Legal Affaire, Department 
of Public Health and Huaan servicea, P.O. Box 4210, Helena, HT 
59604-4210, no later than october 26, 1995. 

6. 'l'he Office of Legal Affaire, Department of Public 
Health and Huaan Service& haa been deaignated to preaide over 
and conduct the hearing. 

~\&teL Dreetor ,c Health and 
Huaan service• 

Certified to the secretary of State Septeaber 18, 1995. 
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BEFORE THE D.BPAR'l'M.BNT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 
46.10.108, 46.10.207, 
46.10.403, 46.10.513 and 
46.10.708 pertaining to AFDC 
monthly reporting and 
budgeting methode 

TO: All Interested Persona 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
RULES 46,10.108, 46.10.207, 
46.10.403, 46.10.513 AND 
46.10.708 PERTAINING TO 
AFDC MONTHLY REPORTING AND 
BUDGETING METHODS 

1. on october 20, 1995 1 at 9:45 a.m., a public hearing 
will be held in Room 306 of the Social and Rehabilitation 
services Building, 111 sanders, Helena, Montana to consider the 
proposed amendment of rules 46.10.108, 46.10.207, 46.10.403, 
46.10.513 and 46.10.708 pertaining to AFDC monthly reporting and 
budgeting .. thode. 

The O.partment ot Public Health and Human Services will 
make reasonable accommodations tor persons with disabilities who 
wish to participate in this public hearing. If you request an 
accommodation, contact the department no later than 5:00 p.m. on 
October 6, 1995, to advise us ot the nature ot the accommodation 
that you need. Please contact Dawn Sliva, P.o. Box 4210, 
Helena, MT 59604-4210; telephone (406)444-5622; FAX (406)444-
1970. 

2. The rules as proposed to be amended provide as 
follows: 

46. 10.108 OVERPAYIIItfTS AlfD UHDBRPAXMENTS ( 1) through 
(3)(a)(i) remain the eaae. 

( ii) willful failure by the applicant or recipient to 
report changes in income, resources, household composition, or 
other circumstances affecting eligibility or benefit amount 
within 10 days of the date the change occurs er eft a aenthly 
raper~ when re~ired; and 

(3)(a)(iii) through (J)(c) remain the same. 

AUTH: Sec. ~3-t-212 MCA 
IMP: Sec. 53-4-211 and 53-4-231 MCA 

46,10.207 MICE OF ADVERSE ACTION (1) through (l)(h) 
remain the same. 

(i) a special allowance granted for a specific period is 
terminated and the recipient has been informed in writing at the 
time of initiation that the allowance would automatically 
terminate at the end of the specified period~~ 

( j I a aenthly reper~ ie Peeei'+'ell fr- a reeipient that 
eentains inferaatien that ia used te reduee er te.-inate 
aeeietat~eet er 
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(It) a -l'l'&hly ••pare vee net reeeiwad fre• a ll!'aeipien~ 
re11•bed 6e alHIIli\ ene aa pi!'&'• idad ill MIN U olQ dllQ lily ehe 
ei9heh day af .ea ••neh er vas inea.,la\a when i\ wee reae1wed 1 
and aeais\anas is red¥aed •• ee .. inaead aft \his -••leo 

(2) and (3) reaain the sa ... 

AUTH; Sec. 53-4-21~ MCA 
IMP: Sac. 53-4-211 MCA 

46.10,403 TABLE OF ASSISTAUCE STANDARQS; METHODS OF 
CQMPUTING PAXMMii (1) and (1) (a) r..ain the uaa. 

(2) Eligibility tor assistance is always determined 
prospectively tor all applicants and recipients, that is, basad 
on the dapart .. nt'a beat aatiaata ot income and other circua­
stances which will axiat in a future aonth or aonths. An 
eligible applicant or recipient'& benefit tor a particular month 
is Alas!. coaputed uainq ei\he• re\raapeeeiwe er prospective 
budgeting as sat forth in a~aae\ieft (e) lil of this rule. 

(3) through (3)(c) raaain the aaaa. 
(4) Monthly gross incoae as defined in ARM 46.10.505 is 

compared to the gross aonthly incoae (GMt) standard and, after 
specified disregards, to the net aonthly incoae (NMI) standard. 
If the assistance unit's gross income exceeds the GMI standard 
or their net incoae exceed& the NMI standard, the assistance 
unit is ineligible tor assistance. At; applieeUen 1 tie date-ina 
eli9ililility Eliaibility and benefit aaount fall!' ella first! a 
•ant!lle ef aeeiat!anee 1 are deteained by comvariQ!I income -1-e 
aeapared to the standards using prospective budgeting. ~ 
the iRit!ial a aenaee~i~a ••nt!fta af aaaietaftae1 eli9ilililitiy ia 
deeer•ifted ••ift9 praepeet!iwe lll•d9&tlift! far all ree1pieft6& 1 and 
lileftafie aaeYftti ia eeapytied ueift9 ll!'e611!'aapaat!i~• lll•dte\iftt fall!' 
all raeip!eft\a r-.uired ee ¥-&pare •en\hly aftd ¥aint praepeeei..,. 
... ,et!iftt Ia• all a\fte. ¥-eaipian\eo Monthly income is compared 
to the full standard evan though the payaant may only cover part 
of the aonth. If .anthly inco .. exceeds either the GMI or NMI 
standards, the asaiatance unit ia not eligible for any part of 
the benefit aonth. The assistance unit aay also be ineligible 
aa provided in a¥8aeattlan (5) of this rule. 

(4)(a) remains the saae. 
(~) Par pWII!'pasaa al ellis •~le 1 "•eeraapeattiwe 8Yd9aei .. 9• 

••ana ehae ella lileftBfitt aaaYn\ fall!' a pareieula• •ane~ la lilaeed en 
aee~al ina••• aiWl eir8H8laneea whish attiettad ift t!lle aeaend 
•ant!ll lilafere .ea •antth far vhieb ella IMnafitt a•a~HW ia IMift9 
eeapYt!ado ••• aMaaple, aeti~al ina••• a~ ei¥-a ... ea"aea ift t!he 
••nell af i'aRINry wa~tld lila ••ad Ita 88IIJI~e tlha lilanafitt •••-• felL' 
MH'eft.r 

(a) ilftan ea•pariftl) l!llll!'&aa aen\ftly inee•• \e ~e 1!11•••• 
•enehly iRea•a atianda¥-d 1 fell!' aaaisttaftaa "niea wit!h ea•nad ifte••• 
•• wha lh·e wieh peraafte wieh earftell ifta- vheaa iftaa•e ia 
daeaed ea \he aseiattaftee Yftit1 1 t!he ~Yd9ett .. n.a ia \he •••• aa 
eha lileftafit! ••ntih Ia• ella fi••• a •en\ha el elil!llilillliey and fall!' 
t!he 'hird al'ld a~a-.uane ••fttha af eliti~ilitty t!he ~dtet! ••nett. 
ie a .... eha prier te t!ha lilanafie .. nell. Par aaaiaeanaa ltftiee 
vieh na ea¥-ft&d ine ... a:ml whe lie Ret> liwe wieh peraafta wi\h 
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earned !nee•• vheaa !nee .. is de~•• •• •~• aesi~anee ~nit, tfte 
h~d!et •eneh is tl~e se•e as ehe henefitl •antih fer the first 2 
..ntshs ef eligihilitsy end fer tihe ehird and a~hse~nt .en.ea ef 
eU:!ihilhyo 

(d) When e..,ering net ••nthly inee•e tie the net •enthly 
ina••• etandarde 1 fer eaaiatlanee ¥nita viti~ earned ina••• er vhe 
liwe with peraena vi~ earned inee•• vhaae ina••• is de .. ed te 
the aaaiM.enee -iot 1 the INdgat .. n\lt la ~· s••• ea the henefitl .. ft. fer tlhe first! a ••n~e •• eliti-ilitly, and fer tlhe third 
end euae.-.eM .. fttlba sf eUtiiiiUi_, the wdgM ••nth is il 
-tlhe prier tie tills Mnefitl .. nth, Per aaeistlanee 11nitle with ne 
earned ines•e end ¥he de net li· .. e with pereene wiU.. earned 
ins••• vheae !nee•• ia •a .. ed tie tllle eeeiatlenee -it11 the llllldtetl 
••nth is tlhe .... ea ~· •enefitl •entlh fer tlhe first il •entlha ef 
elitihilitly end fer tlha tlhird end a¥•ae~entl ••nthe ef eligihil 
-i4!fT 

fb) Whtn coaparinq ipco11e to the ipcou stapdards the 
budget month ia tbo saae aa the b@pefit aopth. 

(4) (e) through (4) (h) re•ain the sa•e in text but are 
renumbered (4)(c) through (4) (f). (5) through (6) (b) remain the 
same, 

AUTH: sec. 53-4-212 and 53-4-241 MCA 
IMP: Sec. 53-4-211 and 53-4-241 MCA 

46. 10, 513 LlMJ:TS OH DISREGARDS ( 1) and ( 2) remain the 
same. 

(e) tlhe reeipieM failed vitlh~ geed •~•• tie re~n the 
•entlhly repertl lllf ~· 8tlh ef tlhe •entsh ee pre •·!dod in A.'UI 
46ol9ol:98 (4) I 

(2)(b) raaaina the aaae in text but is renumbered (2)(a). 
+at 1kl the applicant or recipient earner refused without 

good cause to accept a bona fide ellplo~ent within the period of 
30 days preceding the benefit aonth; m: 

(2)(d) raaains the &Aile in text but is renuaberad (2)(c). 

AUTH: Sec. ~3-4-212 NCA 
IMP: Sac, 53-4-231, 53-4-241 and 53-4-242 MCA 

46.10.708 AlDC WORK SQPPLIMENTATION PROGRAM· AFQC 
ELIGIBILITY; USIOUAL GJWIT (1) re-ins the same, 

(2) APDC eligibility for WSP participants shall be 
determined by prospective budgeting, as described in ARM 
46.10.505, excluding WSP wages. The amount of the participant's 
residual grant shall be deterained by retireepeetsiwe prospectiyg 
budgeting, as described in ARM 46.10.505, including WSP wages as 
earned income. 

(3) remains the aa ... 
(a) The residual grant shall be the a•ount of the benefit 

standard for an assistance unit of that size, as provided in ARM 
46,10.403, leas that household's net income for the month, as 
determined by retlraepeeti~e prospective budgeting including WSP 
wages as earned income and subject to the provisions of ARM 
46.10.711(4). 
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(b) The participant and his household shall be ineligible 
for a residual grant if household inco11e, deter.ined pro­
spectively al'llll !'et.reepea\l'Jely excluding WSP wages, exceeds 
either: 

(3)(b) (i) and (3)(b)(ii) remain the· same, 
(c) Participants with gross wages, including WSP wages, 

••~raapea\lwely prospectivtlY determined to exceed 185l of the 
NMI standard specified in ARK 46.10.403 shall not be eligible 
tor a residual grant. 

(3)(d) and (4) re.ain the saae. 

AUTH: Sec. 53-4-212 and 53-4-719 HCA 
IMP: Sec. 53-2-201, 53-t-211, 53-4-215, 

53-4-703 and 53-t-720 HCA 
53-4-241, 

3. Prior to 1990, federal law governing the Aid to 
Families with Dependent Children (APDC) proqram aandated that 
the states require certain recipients of APDC to file a monthly 
report with information about the assistance unit•s income, 
family coapoaition, and other circumstances which aay affect the 
assistance unit's continued eligibility and amount ot 
assistance. Recipients required to file these monthly reports 
included those with earned incoae or with a recant work history. 

Information obtained from monthly reports is used to determine 
the assistance unit's benefit amount tor a future aonth using 
retrospective budgeting, i.e., computation of grant aaount baaed 
on actual incoae and circumstances which existed in a previous 
month. This is in accordance with 45 CPR 233.31 (a), which 
requires states to use retrospective budgeting to determine the 
amount of assistance after the first two months of eligibility 
for households filing aonthly reports. 

However, the Ollnibus Budget Reconciliation Act of 1990 (OBRA 
'90) amended section 602(a)(13) and (14) of the Social Security 
Act, 42 u.s.c. S602(a) (13) and (14), to give the states the 
option of determining which recipients, if any, will be required 
to report aonthly. As aaended by OBRA '90, section 602(a)(13) 
and (14) further provides that retrospective budgeting can be 
used to determine benefit amount only for recipients which the 
state requires to file aonthly reports. 

The department has now chosen the option of elimini!lting the 
monthly reporting requireaent tor all recipients because it 
determined that the cost of sending monthly reports and 
processing the completed reports was not justified by the amount 
saved by obtaininq information about family income and 
circumstances •onthly. Since the department will no longer have 
recipients filing monthly reports, the department will no longer 
be using retrospective budgeting to determine the amount of 
assistance for any households. 

The elimination of monthly reporting and retrospective budgeting 
will not only be cost effective and simplify determinations of 
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benefit amount; it will also aake the rules of the AFDC program 
consistent with those of the Food sta•p program, which also is 
abolishing •onthly reporting and retrospective budgeting. The 
amendment of ARM 46.10.108, 46.10.207, 46.10.403, 46.10.513 and 
46.10.708 is neceseary to eli•inate the •onthly reporting 
require•ent and to provide that all determinations of benefit 
amount will be made using prospective budgeting, i.e., based on 
an estimate of income and circumstances which will exist in the 
future. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arquaents •ay also be submitted to Russell E. 
Cater, Chief Leqal Counsel, Office of Legal Affairs, Department 
of Public Health and Human Services, P.O. Box 4210, Helena, MT 
59604-4210, no later than october 26, 1995. 

5. The Office of Lega1 Affairs, Department of Public 
Health and Human Services has been designated to preside over 
and conduct the hearing. 

and 
Human Services 

Certified to the Secretary of state september 18, 1995. 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of Proposed 
Adoption of Rules Regarding 
Affiliated Interest Reporting 
Requirements and Policy 
Guidelines, and New Rules 
Regarding Minimum Rate Case ) 
Filing Standards for Electric,) 
Gas, Water and Telephone ) 
Utilities. ) 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON THE PROPOSED ADOPTION 
OF NEW RULES I - XXIX 

1. On Wednesday, November 8, 1995 at 9:00 a.m. at the 
offices of the Montana Public Service Commission, 1701 Prospect 
Avenue, Helena, Montana, the Commission will hold a hearing to 
consider the proposals identified in the above titles and de­
scribed in the following paragraphs, all related to affiliated 
interests and transactions. 

2. ·If adopted, Rules I and II below will be incorporated 
under both Minimum Rate Case Filing Standards for Electric, Gas 
and Private Water Utilities (currently Title 38, Chapter 5, Sub­
Chapter 1) and Minimum Rate Case Filing Requirements for Tele­
phone Utilities (currently Title 38, Chapter 5, Sub-Chapter 28) . 

3. The rules proposed to be adopted provide as follows: 

Minimum Rate case Filing Standards 

RULE I. PRE-FILED DIRECT TESTIMONY AND EXHIBITS (1) A 
utility requesting cost recovery of affiliated transactions 
shall include the following information in the testimony and 
exhibits filed with its application: 

(a) Quantitative and qualitative information which demon­
strates that ratepayers are not harmed by the affiliated 
relationships and corresponding transactions with the public 
utility; 

(b) A demonstration that the policy guidelines (Rule V] of 
the commission for transactions conducted between public 
utilities and affiliates have been adhered to; 

(c) The utility's proposed treatment of affiliated entity 
organizational, start up, or additional regulatory costs which 
have resulted from affiliated interest activities; 

(d) An indication and description of the types of trans­
actions, including the cost of such transactions, which have 
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occurred between the public utility and its affiliated entities 
during the test period results of operations as filed with the 
commission; 

(e) A description of the policies, procedures and internal 
controls which the utility relies upon in its relationships and 
related transactions with affiliated entities, including a 
demonstration that cost separation and allocation systems are 
fair and reasonable; 

(f) Identification of any transfer of business opportuni­
ties between a utility and its affiliates and an explanation as 
to the expected benefits to ratepayers; 

(g) A complete explanation of transactions with new 
affiliated entities and any expansion or alteration of previ­
ously existing affiliated transactions; 

(h) A detailed explanation of any market or proprietary 
information or other research and development information which 
is shared between the utility and affiliated entities; 

(i) A description of the policies and procedures used for 
any employee sharing programs and employee transfers between the 
utility and affiliated entities; 

(j) An explanation of utility common stock dividend policy 
and similar policies which relate to the parent corporation and 
affiliated entities, and, where applicable, an explanation of 
industry specific target dividend payout percentages and 
policies; and 

(k) An explanation of any known impacts that the business 
ventures of affiliated entities have had relative to the util­
ity's capital structure, cost of capital, the level of capital 
it has needed to attract from external markets and its credit 
standing. AUTH: Sec. 69-3-103, MCA; 1M£, Sec. 69-2-101 MCA 

RULE II. WORKING PAPERS (1) Working papers which are 
sufficient to support the testimony and exhibits filed pursuant 
to (Rule II shall be prepared prior to the filing. Such work 
papers will be maintained and made available to the commission 
or its representatives upon reqUest. Any reqUest for such work­
ing papers shall be answered within 15 working days upon receipt 
of said request by the utility .. In the event that there shall 
be a delay beyond said period the utility shall notify the com­
mission and present a written explanation of the need for delay 
or extension. A reasonable reqUest for extension or delay, upon 
the showing of good cause by the utility, will not be unreason­
ably withheld by the commission. In addition to the working 
paper support, the following specific material normally prepared 
by either the utility, the parent corporation or affiliated 
entities, related to the test period and subsequent periods, 
shall be available for the commission's review and analysis: 

(a) Copies of monthly and annual financial reports 
concerning affiliated entities; 
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(b) Copies of annual budget to actual results of opera­
tions variance reports, including any available explanations; 

(c) Copies of accounting analyses of balance sheet 
accounts, including surplus and capital surplus accounts; 

(d) Copies of consolidating work papers and schedules 
supporting the consolidated financial statements of the parent 
companies or the public utility; 

(e) Copies of consolidated income tax work papers and 
schedules, including any allocation of consolidated income tax 
benefits; 

(f) Copies of market analyses and review studies performed 
by or on behalf of affiliated entities which conduct business 
with the public utility; 

(g) Copies of invoices which are representative of sales 
of goods or services made in markets which are external to the 
corporate group of companies, and 

(h) Copies of board of director minutes for the parent 
corporation, the public utility and each of the affiliated 
entities which the public utility conducts business with. AUTH: 
Sec. 69-3-103, MCA; IHe, Sec. 69-2-101, MCA 

Affiliated Interest Reporting Requirements and Policy Guidelines 

RULE III. PUEPOSE (1) The purpose of these reporting 
requirements and policy guidelines is to ensure that only costs 
necessary to the provision of utility services are reflected in 
rates, and that affiliated transactions of utilities under 
Montana public service commission (commission) jurisdiction do 
not cause deterioration of utility service or increased costs to 
ratepayers. AUTH: Sec. 69-3-103, MCA; lHf, Sees. 69-3-102, 69-
3-106 and 69-3-203, MCA 

RULE IV. GENERAL (1) The policy guidelines set out below 
have been adopted by the commission to ensure adequate regula­
tory oversight over affiliate relationships of reporting compan­
ies. The policy guidelines will generally apply unless it can 
be demonstrated by reporting companies, on a case-by-case basis, 
that other relevant factors need to be considered. AUTH: Sec. 
69-3-103, MCA; lHf, Sees. 69-3-102, 69-3-106 and 69-3-203, MCA 

RULE V. POLICY GUIDELINES (1) Commission policy guide­
lines on actions relative to affiliate relationships and cor­
responding transactions with reporting companies are as follows: 

(a) A public utility shall demonstrate that its diversifi­
cation efforts and dealings with affiliates are fair and 
reasonable. A utility must also demonstrate that its utility 
customers have not been harmed by the affiliate relationships 
and related transactions; 

(b) The net benefit of using utility assets to provide 
unregulated services outside of the ordinary scope of the 
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prov1s1on of utility services, will be, in whole or in part, 
credited to ratepayers; 

(c) Written notification through an advice letter filing 
shall be provided to the commission concerning the sale or 
transfer of utility property to an affiliate no later than con­
current with the transaction being completed. However, sales of 
operating units and systems are subject to commission approval; 

(d) Written notification shall be provided through an 
advice letter filing to the commission no later than the date 
concurrent with the completion of a newly agreed to transaction 
for the provision of goods or services between the public 
utility and its affiliates; 

(e) Relative to affiliated entities established through 
diversification for the benefit of shareholders, the public 
utility will not be allowed to recover organizational, start up, 
or additional regulatory costs from its utility ratepayers. 
However, any known and quantifiable ratepayer benefit resulting 
from such activities can be used to offset such costs; 

(f) Recoverable costs will be adjusted if it can be 
demonstrated that quality of service has been weakened and/or 
cost increases have resulted from the transfer of key personnel 
from the public utility to unregulated affiliates; 

(g) Affiliated interest business ventures shall not be 
funded or financed in any way that places the public utility's 
credit standing or utility property in jeopardy; 

(h) For costs associated with transactions between a 
public utility and affiliates to be recoverable from ratepayers, 
the regulated utility must conform to the advice letter informa­
tion filing requirements at [Rule XXIX]; 

(i) If affiliated interest transaction costs are to be 
considered as recoverable costs from ratepayers, the books of 
account and related records of affiliates who transact business 
with the public utility must be available for audit and review 
by commission representatives. Also, the affiliate records must 
be kept in such a manner as to facilitate the requisite review 
and audit process; 

(j) Utilities that diversify or do business with affili­
ated entities shall accurately segregate costs and revenues 
between regulated and nonregulated accounts; 

(k) When asset transfers or sales are made by an affiliate 
to a public utility, the transaction shall be recorded at the 
lower of net book value or fair market value. When such 
transactions flow from the public utility to an affiliate, if no 
tariff filed with the commission is applicable, the transaction 
shall be recorded at the higher of net book value or fair market 
value; 

(1) When goods or services are provided by a public 
utility to an affiliate, they shall be recorded at either the 
tariffed rates or the higher of the utility's cost or market. 
When goods or services are provided to a public utility by an 
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affiliate, they shall be recorded at either the tariffed rates 
or the lower of the affiliates cost or market. AUTH: Sec. 69-
3-103, MCA; IMf, Sees. 69-3-102, 69-3-106 and 69-3-203, MCA 

RULE VI. DEFINITIONS These definitions apply only to the 
affiliated interest reporting requirements and policy guidelines 
rules, and to minimum rate case filing requirements rules for 
electric, gas, water and telephone utilities. 

(1) "Affiliate" means any person, corporation, partnership 
or other entity over which the reporting company, its parent 
corporation, or a subsidiary company within the overall corpo­
rate structure can exercise, directly or indirectly, a high 
degree of control. 

(2) "Affiliated transaction" means a transfer or sale of 
assets, or a provision of goods or services between a reporting 
company's accounts and accounts for nonregulated or other 
regulated activities of a separate entity which is an affiliate. 
It also relates to the aforementioned activities between 
accounts for the regulated and nonregulated segments of a single 
public utility. 

(3) "Annual report" means the report filed with the 
commission pursuant to these rules. 

(4) "Asset" means any tangible or intangible property or 
other rights, entitlements, business opportunities, or other 
things of value to which the reporting company or affiliate, 
either directly or indirectly, holds claims. 

(5) "Comparative" means a tabular comparison of the 
reporting year and the immediately preceding year as required by 
the context of these rules. 

( 6) "Control" means the possession, directly or indi­
rectly, of the power to direct or cause the direction of 
management and policies of an entity. 

(7) "Cost" means fully distributed cost, including labor 
related benefits and taxes, the utility's jurisdictional 
authorized rate of return and all other related general over­
heads and administrative costs. 

(8) "Fair market value" means the demonstrated sales price 
that could be obtained by selling an asset in an arm's length 
open market transaction to a nonaffiliated entity, as determined 
by commonly accepted valuation principles. 

(9) "Intracompany transactions" mean transactions between 
regulated and unregulated operating divisions within a public 
utility. 

(10) "Intercompany transactions" mean transactions between 
a public utility and another company over which the public 
utility, directly or indirectly, can exercise a high degree of 
control. 

(11) "Market or market rate" means the lowest price which 
is available from nonaffiliated suppliers for comparable assets 
or a provision of goods or services. 
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(12) "Net book value" means original cost less accumulated 
depreciation, amortization or depletion. 

(13) "Nonregulated service" means a service which is not a 
public utility service as defined by 69-3-101, MCA, or a service 
which the commission has determined to be exempt from regula­
tion. 

(14) "Reporting company" means the public utility filing an 
annual report with the commission pursuant to [Rules VIII 
through XXIX] . 

(15) "Reporting year" means the 12-month accounting period, 
either a calendar year or a fiscal year ended, adopted by the 
reporting company. AUTH: sec. 69-3-103, MCA; IHf, Sees. 69-3-
102, 69-3-106 and 69-3-203, MCA 

RULE VII. EXEKPIIQN TESTS (1) Companies regulated by the 
commission are exempt from annual reporting requirements under 
[Rules XI and XXIX] if either of the following exemption tests 
are met: 

(a) The company only supplies utility services in Montana 
to market segments which are deemed to be competitive and are 
not subject to rate level regulation by the commission; 

(b) Telecommunication companies with less than 5,000 
access lines located within Montana. AUIH: Sec. 69-3-103, MCA; 
lH.f, Sees .. 69-3-102, 69-3-106 and 69-3-203, MCA 

RULE VIII. MINIMUM AFFILIATED INTEREST ANNUAL REPORTING 
(1) If a reporting company meets any of the following 

tests it shall file a minimum affiliated interest annual report 
pursuant to [Rule XXVIII], shall comply with [Rule XXIX), and 
shall not be required to file an annual report pursuant to 
[Rules XI through XXVII]: 

(a) Annual Montana regulated revenues are less than $15.0 
million; 

(b) The reporting company provides all of its services in 
FCC regulated areas and/or in competitive markets; and 

(c) The reporting company or its parent corporation's 
equity securities are not publicly traded and the parent 
corporation is organized as a municipality or a cooperative. 
AUTH: Sec. 69-3-103, MCA; lMf, Sees. 69-3-102, 69-3-106 and 69-
3-203, MCA 

RULE IX. REPORTING PEARLINE AND APPLICABILITY (1) By May 
1, all calendar year public utilities shall file with the 
commission, unless otherwise specified in these rules, an annual 
report for the reporting year. Fiscal year public utilities 
shall file by November 1. AUTH: Sec. 69-3-103, MCA; 1M£, Sees. 
69-3-102, 69-3-106 and 69-3-203, MCA 

the 
RULE X. GENERAL REQUIREMENTS (1) 
annual report is submitted for 
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Where applicable, when 
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reporting company, the company shall report on a total company 
and a Montana allocated basis. 

(2) Outside of the context of a rate case, or special 
request for information pursuant to 69-3-203 (2), MCA, these 
rules contain all of the affiliated transaction and related 
information reporting requirements for a reporting company. As 
such, changes to reporting requirements will be addressed 
through changes to these rules. 

(3) Pursuant to 69-3-203, MCA, public utilities subject to 
the jurisdiction of the commission are required to file other 
information and supporting schedules on an annual basis. Upon 
the adoption of these rules, information and schedules required 
for such reporting, relating specifically to affiliated transac­
tion reporting, will be removed from such other reporting 
requirements. 

(4) Schedules developed for other purposes can be substi­
tuted for schedules in the annual report if such schedules 
conform to these reporting requirements. 

(5) Upon the adoption of these rules, the staff of the 
commission will develop appropriate reporting forms and sched­
ules for the purpose of reporting the required information. 

(6) If, in the opinion of the reporting company, compli­
ance with these rules requires the disclosure of a trade secret, 
or otherwise confidential information, the reporting company 
shall, not later than 30 days prior to the annual report due 
date, request a protective order. The request shall contain a 
nonproprietary description of the information for which protec­
tion is sought, the reasons the information is protectable under 
Montana law, and an explanation of the length of time the 
information needs to be protected. Following the issuance of a 
protective order the reporting company shall file the protected 
material on yellow paper clearly marked confidential, and shall 
file a nonproprietary description of the protected material with 
the annual report. Information filed under protective order 
becomes a permanent part of commission records. 

(7) Every reporting company, not subject to Rule VIII, 
shall report, on schedules and forms specified, the information 
described in [Rules XI through XXVII). AUTH; Sec. 69-3-103, 
MCA; IH£, Sees. 69-3-102, 69-3-106 and 69-3-203, MCA 

RULE XI. REPORTING REQUIREMENTS -- ORGANIZATIONAL CHART 
AND INFOBMATION (1) Provide a block or line organizational 
chart depicting, on a legal and operational basis, the reporting 
company and its affiliates' corporate organization. The opera­
tional organization chart shall illustrate the manner in which 
the reported entities actually operate their business on a daily 
basis. The following information shall be provided; 

(al The name, title, address and telephone number of the 
person responsible for the preparation and filing of the annual 
report; 
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(b) A narrative describing the corporate organization of 
the reporting company and its affiliates, including a general 
statement as to the business purpose of the entities within the 
operational organization structure; 

(c) The percentage of voting securities held by each of 
the entities within the corporate organization. If a corpora­
tion, or other business entity held any control over the 
reporting company or its affiliates at the end of the reporting 
year, state the name of the corporation or organization, the 
manner in which control was held and the extent of the control; 

(d) The legal name and state of incorporation for each of 
the entities shown on the legal organizational chart; 

(e) A description of the nature of the business and 
affiliated transactions conducted between the parent corpora­
tion, the reporting company and affiliates, generally indicating 
the business purpose and goods, products or services provided; 

(f) If the reporting company conducts business through 
structures which are not separate legal entities, a description 
of the structures relied upon; 

(g) An updated listing of members of board of directors 
and board committee members of each entity shown on the opera­
tional organization chart, including a list of any changes, with 
general explanations, since the last reporting year; and 

(h) An updated list of officers, setting out the name, 
title and length of service in such position, for the parent 
corporation, the reporting company and affiliates. For each of 
the officers identified for the parent corporation and reporting 
company, provide a list of board and officer positions held by 
such officers in each of the entities shown on the operational 
organization chart. Additionally, provide a list of any 
changes, including general explanations, since the last report­
ing year. AUTH: Sec. 69-3-103, MCA; IM£, Sees. 69-3-102, 69-3-
106 and 69-3-203, MCA 

RULE XII. REPORTING REQUIREMENTS -- ORGANIZATIONAL CHANGE 
(1) If the organizational structure of which the reporting 

company is part has changed through the sale or transfer of 
ownership since the last reporting year, provide the following: 

(a) Identify and describe the change; 
(b) A summary, including account numbers and related 

descriptions, of the journal entries used to record the transac­
tions; and 

(c) A general description of the business purpose for the 
transaction. AUTH: Sec. 69-3-103, MCA; I.Mr., Sees. 69-3-102, 
69-3-106 and 69-3-203, MCA 

RULE XIII. REPORTING REQUIREMENTS -- S8LE OR TRANSFER OF 
CAPITAL ASSETS (1) For each sale or transfer, in whole or in 
part, of Montana jurisdictional capital assets with a total 
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company value (higher of original cost or selling price) of 
$25,000 or more, provide the following: 

(a) Describe the assets sold or transferred; 
(b) Indicate the established price of the sale or trans­

fer, the net book value and the method used to determine the 
price; and 

(c) Attach and incorporate by reference a copy of the 
journal entries used to record the transactions. 

(2) Where the addition of Montana jurisdictional capital 
assets results from the sale or transfer of such assets, in 
whole or in part, to a reporting company from affiliates, the 
reporting company shall provide the same information as set out 
in [Rule XIII) above. AUTH: Sec. 69-3-103, MCA; IH£, Sees. 69-
3-102, 69-3-106 and 69-3-203, MCA 

RULE XIV. REPORTING REQUIREMENTS CAPITAL BUDGET 
REPORTING (1) For capital budget reporting, listed separately 
for the consolidated parent corporation and shown on a stand­
alone basis for the reporting company, provide a listing by 
capital budget functional category and amount for the reporting 
year. For each functional category shown, provide'a·separation 
between capital budget amounts directly assigned to Montana and 
those system assets which will be allocated to Montana. 
Additionally, provide detailed sources and application of funds 
statements, separated by internal and external sources, relative 
to the consolidated and stand-alone reporting company capital 
budget amounts reported. AUTH: Sec. 69-3-103, MCA; IH£, Sees. 
69-3-102, 69-3-106 and 69-3-203, MCA 

RULE XV. REPORTING REQUIREMENTS -- CAPITAL STBUCTUR~ 
( 1) Provide a numerical determination of the reporting 

companies stand-alone regulated utility capital structure. To 
provide this information, start with either a consolidated or 
combined capital structure, then remove on an affiliate-by­
affiliate basis the amounts applicable to such activities. 
AUTH: Sec. 69-3-103, MCA; lMf, Sees. 69-3-102, 69-3-106 and 69-
3-203, MCA 

RULE XVI. REPORTING REQUIREMENTS -- ALLOCATION Of CQMMON 
~ (1) Reporting companies, other than telecommunications 
utilities, shall provide information concerning the allocations 
of corporate or other overhead costs common to or shared between 
the reporting company and any affiliate or unregulated activity, 
in the following manner: 

(a) A description of the functions or services to which 
the allocated costs pertain; 

(b) A description of the method used to make the alloca­
tions, including a description of the work order, department 
number, business unit number or other means employed to identify 
the costs subject to allocation; 
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(c) A statement showing the historical information used to 
develop the cost allocation percentages, any appropriate adjust­
ments and a description and support for the adjustments made; 

(d) A description of any modifications to the cost 
identification and allocation methodology since the last annual 
report; 

(e) A statement, including descriptions, showing overhead 
costs by functional support area and type of expense for which 
costs are assigned and allocated to the corporate group for fur­
ther distribution to the reporting company and the affiliates; 

(f) By functional area, provide a statement showing 
direct, indirect and total corporate group or other overhead 
costs, including: 

(i) The assignment and allocation basis used; 
(ii) Costs assigned and allocated to each of the 

operating entities; and 
(iii) An explanation of any functional area of costs 

assigned directly to the reporting company. 
(g) A comparative statement of the reporting year to the 

previous reporting period showing dollar and percentage vari­
ances. Where such variance exceeds ± 10 percent and is greater 
than $10,000, provide a general explanation of such variances; 
and 

(h) Provide an executive summary of the cost allocation 
manual used to allocate overhead costs and common costs between 
regulated and nonregulated services. AUTH: Sec. 69-3-103, MCA; 
IHf, Sees. 69-3-102, 69-3-106 and 69-3-203, MCA 

RULE XVII. REPORTING REQUIREMENTS -- COST ALLOCATION -
TELECOMMQNICAIIQNS (1) Reporting companies that are telecommu­
nications utilities shall provide the reporting company's 
relevant cost allocation manuals, such as an FCC cost allocation 
manual, or any subsequent material modifications thereto. The 
following information shall also be provided: 

(a) An executive summary of the cost allocation manual and 
methodology; 

(b) A copy of current FCC cost allocation audit reports 
and relevant responses filed by the reporting company; and 

(c) A listing and general explanation of Montana 
nonregulated products and services which are accorded incidental 

·accounting treatment. AUTH: Sec. 69-3-103, MCA; 1M£, Sees. 69-
3-102, 69-3-106 and 69-3-203, MCA 

RULE XVIII. R~PORTING REOUIRENENTS --AFFILIATE TRANSAC­
TION REPORTING (1) For affiliates transaction reporting, two 
schedules shall be provided: 

(a) A schedule for products, goods and services provided 
by the reporting company to affiliates; and 
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(b) A schedule for products, goods and services provided 
by affiliates to the reporting company. The schedules provided 
shall include the following information: 

(i) The name of the affiliate; 
(ii) A general description of each of the products, 

goods and services provided; 
(iii) A general description 

determine the transfer price (e.g., 
a disclosure as to whether a written 
into by the parties; 

of the method used to 
tariff, cost, market), and 
agreement has been entered 

(iv) Total charges for each entity reported by type of 
products or services provided; 

(v) A statement as to whether any sales were made to 
parties outside of the corporate group of entities; 

(vi) The percentage of affiliate revenues represented by 
charges to the reporting company and for sales to external 
markets; 

(vii) For both schedules, include the total reporting 
company revenues received from affiliates and the total expendi­
tures paid to affiliates; 

(viii) A comparative statement of the reporting company's 
payments to affiliates. Where the calculated variance exceeds 
± 10 percent and is greater than $10,000, provide a brief 
explanation of such variance; 

(ix) A statement and supporting information as to 
whether a competitive market exists for like or similar products 
and services; 

(x) Identify and describe any new products and services 
added during the reporting year; 

(xi) A summary of incidental non-ongoing charges, on a 
one-line basis, including a general description of such charges; 

(xii) For affiliates of the reporting company for the 
reporting year, provide the following financial statistics: 

(A) The percentage return on average common equity book 
value; 

(B) The percentage return on average depreciated long-term 
assets; and 

(C) The ratio of sales to after tax earnings; and 
(xiii) For affiliates of the reporting company, provide a 

general explanation of any material losses recorded during the 
reporting year. AUTH: Sec. 69-3-103, MCA; lHf, Sees. 69-3-102, 
69-3-106 and 69-3-203, MCA 

RULE XIX. REPORTING REQUIREMENTS -- CASH MANAGEMENT AND 
INTERCOMPl\NY LOAN FACILITIES ( 1) Concerning cash management 
processes and intercompany loan facilities for loans made to or 
from affiliates, the reporting company shall provide the 
following: 

(a) A detailed description of the reporting company's cash 
management procedures and policies, including, if its cash is 
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managed by a parent or affiliate, the procedures and policies of 
said parent or affiliate for cash management; 

(b) For each affiliate, a statement showing the level of 
transactions related to accounts receivable and payable which 
are conducted by either the parent or the reporting company on 
behalf of the affiliates. The information to be reported, for 
both of the accounts receivable and payable categories, shall be 
on the basis of monthly total amounts, average daily monthly 
amounts and on an average amount for the entire reporting year. 
Also, a statement showing any charges for the monthly services 
which were being provided; and 

(c) A description of intercompany borrowing or loan 
facility agreements between the parent corporation, the report­
ing company and affiliates. As a minimum requirement, the 
information provided shall include: 

(i) A listing of each party to the agreement; 
(ii) The terms and conditions for loans made under the 

agreement; 
(iii) A statement as to whether the agreement applies to 

the dollar level of timing differences when the parent corpora­
tion or reporting company pays an affiliate's accounts payable 
and receives payments relative to the affiliate's accounts 
receivable; and 

(iv) A statement showing the average monthly interest 
rate charged during the reporting year. Also, include an 
explanation as to how each of the interest rates were deter­
mined. AUTH: Sec. 69-3-103, MCA; lMf, Sees. 69-3-102, 69-3-106 
and 69-3-203, MCA 

RULE XX. REPORTING REQUIREMENTS -- LENDING TO QB BORROWING 
FBQM AN AFFILIATE (1) Where a reporting company either loans 
funds to or borrows funds from an affiliate, for a term exceed­
ing one year, the following information shall be provided for 
the reporting year: 

(a) A description of the terms and conditions of the 
agreement, including: 

(i) The dollar amount of the loan; 
(ii) The general terms and conditions of the agreement; 
(iii) The remaining balance owed; 
(iv) The rate of interest to be paid or earned; 
(v) The security provided for the loan; 
(vi) The method for determining penalties applicable to 

late payments; and 
(vii) The term of the agreement. 
(b) A summary of all other existing long-term contracts or 

agreements entered into by the parties to the loan agreement, 
including date of the agreement, the original amount of the 
loan, the remaining balance of the loan, the date of maturity, 
and any security provided; 
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(c) A statement describing the relationship between the 
parties to the loan agreement; 

(d) Where an affiliate is the borrower, for the reporting 
year provide an income statement for the affiliate showing 
actual and adjusted results of operations. The adjusted results 
of operations should annualize the costs of the financing over 
the entire accounting period. Also, any other measurable 
benefits and costs shall be included in the normalized results 
of operations; and 

(e) A statement as to whether any regulatory approvals are 
required in order to allow the transaction to be consummated. 
AUTH: Sec. 69-3-103, MCA; lMf, Sees. 69-3-102, 69-3-106 and 69-
3-203, MCA 

RULE XXI. REPORTING REQUIREMENTS -- GliARANTY OF INDEBTED­
NESS (1) Where a reporting company guarantees indebtedness, 
other than a joint purchasing agreement, and such indebtedness 
exceeds $25,000 and is for a term of one year or more, the 
reporting company shall provide: 

(a) A description of the securities for which the guaran­
tee is provided, including the terms and conditions of such 
agreement; 

(b) A description of the need for the guarantee or credit 
support; and 

(c) Provide similar information as described above under 
[Rule XX(l) (b) through (1) (e)]. AUTH: Sec. 69-3-103, MCA; .I.Mf, 
Sees. 69-3-102, 69-3-106 and 69-3-203, MCA 

RULE XXII. REPORTING REQUIREMENTS -- ISSVANCE OF SECURI­
IlES (1) Each reporting company or parent corporation subject 
to the provisions of 69-3-501 through 69-3-507, MCA, shall set 
out in a schedule information identifying applications made in 
the reporting year to obtain commission authority to issue 
securities, including: 

(a) The date and assigned docket number of the applica-
tion; 

(b) A summary description of the application, indicating 
the type of security, duration, amount of capital subject to the 
application, other relevant terms and conditions and a statement 
of the use of the proceeds subject to the application; 

(c) The date of commission approval; 
(d) The status of the reporting company's issuance of 

securities for which commission approval has been granted; 
(e) In accordance with 69-3-501 through 69-3-507, MCA, if 

the purpose of the issuance of securities was for the "acquisi­
tion of property" or "for any other purpose approved by the 
commission," a detailed description of the use of the proceeds; 

(f) A sources and applications of funds statement for the 
reporting year. The statement needs to reflect detailed 
financial information on the basis of total consolidated or 
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combined parent corporation and stand-alone reporting company 
information. Also, the sources and applications of funds 
statement shall exclude allowance for funds used during con­
struction (AFUDC) considerations; 

(g) For the reporting year, separately stated for the 
reporting company, the parent corporation and each of the 
affiliates, develop a listing of common stock dividends, 
earnings available and the dividend payout percentages; and 

(h) If available, for the reporting company and the 
affiliates, develop a summary of industry-specific average or 
target dividend payout percentages. AUTH: Sec. 69-3-103, MCA; 
.IMf, Sees. 69-3-102, 69-3-106 and 69-3-203, MCA 

RULE XXIII. ~fORTING REQUIREMENTS -- CQNSOLlPATED INCOME 
~ (1) Where consolidated income taxes are allocated 
between the reporting company and affiliates, a reporting 
company shall provide: 

(a) A copy of the relevant agreement; 
(b) A summary description of the agreement, which shall 

include: 
(i) A listing of the corporate entities among which 

taxes are allocated; 
(ii) Internal procedures and policies governing the 

preparation and filing of the consolidated tax return; 
(iii) A statement as to how each party to the agreement 

records income taxes; 
(iv) The policies used to allocate tax benefits and 

losses to each party; and 
(v) An explanation of the method used to resolve 

disputes. 
(c) Identification of the entity responsible for the 

preparation of the consolidated tax return; 
(d) A statement as to how the costs of the consolidated 

income tax return activities are shared by the parties to the 
agreement; and 

(e) If the agreement is modified during the reporting 
year, a description of each modification or revision. AUTH: sec. 
69-3-103, MCA; IM£, Sees. 69-3-102, 69-3-106 and 69-3-203, MCA 

RULE XXIV. REPORTING REQUIREMENTS SbLE OF OWNERSHIP 
INTEBEST (1) Where a parent corporation or the reporting com­
pany sells all or a material part of its ownership interest in 
an affiliate, the reporting company shall provide the following: 

(a) The name and address of the principal business office 
of the acquiring company; 

(b) A summary of the terms and conditions of the agree-
ment; 

(c) A schedule showing the affiliates long-term assets, 
other assets, long-term liabilities, other liabilities and 
owners equity; and 
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(d) A summary of the accounting entries, including account 
numbers and descriptions, used to record the transactions upon 
the selling entities' books of account. AUTH: Sec. 69-3-103, 
MCA; 1M£, Sees. 69-3-102, 69-3-106 and 69-3-203, MCA 

RULE XXV. REPORTING REQUIREMENTS -- EMPLOYEE TAANSFER 
INFORMATION (1) The minimum level of employee categories for 
which information shall be provided is executive, management, 
professional/technical and other. Employee transfer information 
shall be reported as follows: 

(a) For each affiliate, for the defined employee catego­
ries, provide the number of employees transferred to the parent 
corporation or the reporting company; and 

(b) For the parent corporation and the reporting company, 
for the defined employee categories, provide the number of em­
ployees transferred to each of the other affiliates. AUTH: Sec. 
69-3-103, MCA; IH£, Sees. 69-3-102, 69-3-106 and 69-3-203, MCA 

RULE XXVI. REPORTING REill!IREMENTS -- PURCtiASE OF GOODS QR 
SERVICES FRQM AN AFFILIATE (1) lf the reporting company paid 
an affiliate for the provision of products, goods, or services 
during the reporting year, for which full cost recovery was not 
allowed by the commission through regulated rates, the reporting 
company shall provide the following information: 

(a) A description of the affiliated services provided for 
which full cost recovery was disallowed; 

(b) The amount of the payments made by the reporting 
company during the reporting year and an estimate of the amount 
which was not recovered through the reporting company's regu­
lated rates; and 

(c) A description of any compensatory actions taken by the 
parent corporation, the reporting company, or the affiliate to 
allow for the cash flow difference (e.g., allowed recovery 
through rates versus payments made to the affiliate) to be 
returned to the reporting company. AUTH: Sec. 69-3-103, MCA; 
IM£, Sees. 69-3-102, 69-3-106 and 69-3-203, MCA 

RULE XXVII. REPQRTING REQUIREMENTS -- MANAGEMENT AGREE­
MENTS - RURAL UTILITIES SERVICE (1) Reporting companies that 
file management agreements with the rural utilities service 
(RUS) shall include copies of such agreements in the reporting 
companies annual report. AUTH: Sec. 69-3-103, MCA; IM£, Sees. 
69-3-102, 69-3-106 and 69-3-203, MCA 

RULE XXVIII. MINIMUM AFFILIATED INTEREST ANNUAL REPQRIING 
REQUIREMENTS (1) Reporting companies who meet the minimum 
filing standard tests set out in [Rule VIII] and are not 
exempted pursuant to [Rule VII], shall only be required to file 
the following information as an annual report: 
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(a) The name, title, address and telephone number of the 
person responsible for the preparation and filing of the annual 
report; 

(b) A legal and an operational organization structure and 
a listing of officers and directors for each entity, including: 

(i) A narrative description of the corporate organization 
of the reporting company and its affiliates, including a general 
statement as to the business purpose of the entities within the 
operational organization structure; and 

( ii) A description of the nature of the business and 
transactions conducted between the parent corporation, the 
reporting company and affiliates, generally indicating the 
products or services provided. 

(c) If the organizational structure of which the reporting 
company is a part has changed through the sale or transfer of 
ownership since the last reporting year, provide a general 
description of the change; 

(d) For each sale or transfer of Montana jurisdictional 
capital assets with a total company combined value (higher of 
original cost or selling price) of $25,000 or more, provide the 
following: 

(i) A description of the assets sold or transferred; 
(ii) The established price of the sale or transfer, the 

net book value and the method used to determine the price; and 
(iii) A summary of the journal entries, including the 

amount, the account number and related description, used to 
record the transaction. 

(e) Reporting companies who receive an allocation of 
corporate or other overhead costs common to or shared between 
the reporting company and any affiliate or unregulated activity, 
shall provide the following: 

(i) A description of the functions or services to which 
the allocated costs pertain; 

(ii) A description of the method used to identify the 
shared costs and the methodology used to allocate the costs; 

(iii) A statement by functional area showing the total 
shared costs, the allocation basis used and the allocated cost 
to other entities and the reporting company; and 

(iv) An explanation of any changes in the cost identifi-
cation and allocation methodology used since the last reporting 
year. 

(f) For affiliated transaction reporting, two separate 
schedules are to be included: 

(i) A schedule for products, goods and services provided 
by the reporting company to the affiliate; and 

(ii) A schedule for products, goods and services provided 
by the affiliate to the reporting company. The schedules 
provided shall include the following information: 

(A) The name of the affiliate; 
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(B) A general description of each of the products, goods 
and services provided; 

(C) A general description of the method used to determine 
the transfer price (e.g., tariff, cost, market); 

(D) The total charges for each entity reported by type of 
product, goods and or services provided; and 

(E) Provide copies of a relevant agreement or a descrip­
tion of the terms and conditions of such agreements. 

(g) Where applicable, the reporting company shall provide 
a general description of the terms and conditions of the 
following types of agreements: 

(i) Cash management agreements, policies and proce-
dures; 

(ii) Long-term, one year or longer, loan agreements; 
and/or 

(iii) Guarantees or credit support agreements. AUTH: Sec. 
69-3-103, MCA; IH£, Sees. 69-3-102, 69-3-106 and 69-3-203, MCA 

RULE XXIX. ADVICE LETTER FILINGS ( 1) The reporting 
company shall notify the commission through an advice letter 
filing, no earlier than 90 days prior to the occurrence and no 
later than concurrent with the occurrence, of certain affiliate 
activities or transactions. 

(2) Reporting companies shall file advice letters with the 
commission relative to new or modified parent corporation or 
affiliate activities or transactions, concerning the following: 

(a) The provision of reporting company products, goods, 
assets and services, to affiliates, excluding those services 
provided under a regulated rate or schedule of rates; 

(b) The provision of parent corporation products, goods, 
assets and services to the reporting company. This shall apply 
equally to modifications to the corporate overhead cost identi­
fication and allocation methodology; 

(c) The provision of affiliates' products, goods, assets 
and services to reporting companies, excluding those services 
provided under a regulated rate or schedule of rates; 

(d) Loan agreements between the reporting company, 
affiliates and the parent corporation; 

(e) Guarantees or credit support provided for affiliate 
indebtedness by the reporting company; 

(f) New or modified income tax treaties or written income 
tax allocation policies; and 

(g) cash management policies which have an impact on the 
reporting company and its affiliates. 

(3) The general information which shall be included, where 
applicable, in advice letter filings by reporting companies is 
as follows: 

(a) The name, title, address and telephone number of the 
person authorized, on behalf of the reporting company, to 
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receive notices, inquiries and other forms of communications 
regarding the advice letter filing; 

(b) A statement describing the relationship between the 
reporting company and the affiliate; 

(c) A detailed description of the types of products, 
goods, assets or services which are to be provided to the 
reporting company or the affiliate; 

(d) A description of the method or methods relied upon in 
pricing the product, goods, assets or services being provided; 

(e) A copy of any agreements or contracts entered into by 
the parties, including an overview of any changes and a summary 
of terms and conditions; 

(f) An estimate of the annual or one-time cost of the 
product, goods, assets or services and which accounts will be 
used to record the transactions; and 

(g) A statement of the purpose, facts and reasons which 
were relied upon by the reporting company in its decision to 
enter into the agreement or adopt the revised policy. AUTH: Sec. 
69-3-103, MCA; 1M£, Sees. 69-3-102, 69-3-106 and 69-3-203, MCA 

4. Rationale: Section 69-3-201, MCA, provides that the 
charge for reasonably adequate utility service be reasonable and 
just. A reasonable charge for utility service should reflect 
only those costs necessary to the provision of the service. In 
order to ensure a reasonable charge for utility service the Com­
mission must review relevant affiliated transactions and inter­
ests of utility companies. These rules facilitate that review 
by requiring regular reporting of affiliated interests and 
transactions, as well as by requiring that information on and 
justification for affiliated transactions be included in rate 
case filings. In addition, these rules apprise utilities of 
certain basic Commission policies on affiliated transactions. 
These policies should serve to inform the management decisions 
of utility companies. 

5. Interested parties may submit their data, views or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted (original and 10 
copies) to Robin McHugh, 1701 Prospect Avenue, P.O. Box 202601, 
Helena, Montana 59620-2601 no later than October 30, 1995. 

6. The Montana Consumer Counsel, 34 west Sixth Avenue, 
P.O. Box 201703, Helena, Montana 59620-1703, (406) 444-2771, is 
available and may be contacted to represent consumer interests 
in this matter. 

~~-
:::::IED TO THE SECRETARY 

eviewed By Ro iJ1 A~h 

OF STATE SEPTEMBER 18, 1995, 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.22.1311 relating to 
Industrial Machinery and 
Equipment Trend Factors 

NOTICE OF THE PROPOSED 
AMENDMENT of ARM 42.22.1311 
relating to Industrial Machinery 
and Equipment Trend Factors 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 

1. On October 28, 1995, the Department of Revenue proposes 
to amend ARM 42.22.1311 relating to industrial machinery and 
equipment trend factors. These amendments are the same as the 
ones which the department noticed up for emergency action in 
1995 MAR 9, page 857. 

2. The rule as proposed to be amended provides as follows: 

42.22.1311 INDUSTRIAL MACHINERY AND EQUIPMENT TREND 
FACTORS (1) The department of revenue will utilize the 
machinery and equipment trend factors which are set forth on the 
following tables. The trend factors will be used to value 
industrial machinery and equipment for ad valorem tax purposes 
pursuant to ARM 42. 22. 13 06. The department uses annual cost 
indexes from Marshall Valuation Service. The current index is 
divided by the annual index for each year to arrive at a 
trending factor. Each major industry has its own trend table. 
Where no index existed in the Marshall Valuation Service for a 
particular industry, that industry was grouped with other 
industries using similar equipment. 

1995 INDUSTRIAL MACHINERY & EQUIPMENT TREND FACTORS 

Trend 
~ 
(1) 
(4) 
(2) 
(21) 
(3) 
(4) 
(5) 
(25) 
(6) 
(14) 
(7) 
(8) 
(21} 

Description 
Aircraft/Airframe Mfg. 
Alcohol Plant 
Baking 
Bentonite 
Bottling 
Brewing & Distilling 
Candy & Confectionery 
Cardboard Container 
Cement Manufacturing 
Cereal Products 
Chemical Manufacturing 
Clay Products 
Coal Crushing & Handling 
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hl.lil. 
15 
15 
12 
20 
12 
20 
20 
20 
20 
16 
12 
15 
20 
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(28) 
(6) 
(6) 
(9) 
(10) 
(16) 
(11) 
(12) 
(12) 
(14) 
(30) 
(7) 
(13) 
(14) 
(14) 
(20) 
(15) 
(16) 
(31) 
(4) 
(32) 
(14) 
(21) 
(21) 
(21) 
(21) 
(15) 
(11) 
(9) 
(17) 
(29) 
(21) 
(18) 
(19) 
(20) 
(20) 
(20) 
(21) 
(23) 
(21) 
(23) 
(21) 
(21) 
(7) 
(22) 
(30) 
(23) 
(21) 
(32) 
(18) 
(32) 
(24) 
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Coal Fired Power Gener. 
Concrete Products 
Concrete Ready Mix 
Contractor Equipment 
Creamery & Dairy 
Egg Packing 
Electric Power Equipment 
Electrical Equipment Mfg. 
Electronic Component Mfg. 
Feed Milling 
Fertilizer Distribution 
Fertilizer Manufacturing 
Fish Cannery 
Flour, Cereal & Feed 
Flour Milling 
Foundry 
Fruit Cannery 
Fruit Packing 
Furniture Manufacturing 
Gasohol Plant 
Glass Manufacturing 
Grain Handling Facilities 
Graphite Products 
Gypsum 
Heap Leach Mechanical 
Heap Leach Pads 
Honey Processing 
Hydroelectric Generation 
Industrial Shop Equipment 
Laundry & Drycleaning 
Leather Fabrication 
Lime/Calcium Benefication 
Logging Equipment 
Meat Packing 
Metal Fabrication 
Metal Machining & Milling 
Metal Working 
Mining & Milling 
Natural Gas Processing 
Nonferrous Smelting 
Oil Refining 
Open Pit Mining/Quarrying 
Ore Milling/Concentrating 
Oxygen Generation 
Paint Manufacturing 
Peat Moss/Compost Plant 
Petroleum 
Phosphate Benefication 
Plastic Products Mfg. 
Pole Treating Equipment 
Polystyrene 
Printing 

16 
18 
18 
10 
12 
20 
16 
10 
10 
16 
10 
12 
12 
16 
16 
15 
12 
12 
10 
15 
15 
16 
20 
20 
20 
5 
12 
20 
10 
10 
20 
20 
10 
12 
20 
15 
20 
15 
16 
15 
16 
15 
15 
20 
12 
20 
16 
20 
20 
10 
20 
12 
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(25) 
(26) 
(20) 
(27) 
(18) 
(14) 
(6) 
(28) 
(21) 
(23) 
(23) 
(21) 
(29) 
(21) 
(14) 
(21) 
(30) 
(14) 
(31) 
(31) 

Pulp & Paper Mfg. 
Refrigeration 
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Rifle Manufacturing 
Rubber & Vulcanizing 
Sawmill Equipment 
Seed Treating & Cleaning 
Stationary Asphalt Plant 
Steam Power Generation 
Stone Products 
Sugar Refinery' 
Sulphur Manufacturing 
Talc Benefication 
Textile Fabrication 
Underground Mining 
Vegetable Oil Extraction 
Vermiculite Processing 
Warehousing 
Wood Pellet Plant 
Wood Products, Reconstituted 
Woodworking 

The remainder of this rule remains the same. 
auifi: Sec. 15-1-201 MCA. 
IHf: Sees. 15-6-138 and 15-8-111 MCA. 

13 
12 
15 
15 
-i-.;tlQ 
16 
15 
16 
15 
18 
12 
20 
10 
10 
20 
20 
10 
16 
-i-.;} 1Q 
-i-.;} 2..0. 

3. ARM 42.22.1311 is proposed to be amended because in 
reviewing the amendments made to ARM 42.22.1311 on December 23, 
1994, the Department determined there were three errors to the 
table found in (1) entitled "1995 Industrial Machinery & 
Equipment Trend Factors. " The Department did an emergency 
amendment which was effective May 11, 1995. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than October 26, 1995. 

5. If a person who is directly affected by the proposed 
amendments wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than October 26, 1995. 

6. If the agency receives requests for a public hearing on 
the proposed amendments from either 10\ or 25, whichever is 
less, of the persons who are directly affected by the proposed 
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adoption; from the Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be greater than 5. 

Rule Reviewer Revenue 

Certified to Secretary of State September 6, 1995 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.15.506 relating to ) 
Computation of Residential ) 
Property Tax Credit for ) 
Elderly ) 

TO: All Interested Persons: 

NOTICE OF THE PROPOSED 
AMENDMENT OF ARM 42.15.506 
RELATING TO COMPUTATION OF 
RESIDENTIAL PROPERTY TAX 
CREDIT FOR ELDERLY 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On November 9, 1995, the Department of Revenue 
proposes to amend ARM 42.15. 506 relating to Computation of 
Residential Property Tax Credit for Elderly. 

2. The rule as proposed to be amended provides as 
follows: 

42,15.506 COMPUTATION OF RESIDENTIAL PROPERTY TAX CREDIT 
FOR ELDERLY (1) When the taxpayer owns the dwelling but rents 
the land or owns the land and rents the dwelling, he shall add 
the rent-equivalent tax paid on the rented property to the 
property tax paid on the owned property. The total shall then 
be reduced as provided by 15-30-176 (4), MCA. The tax credit 
will be the reduced amount or $400, whichever is less. 
Effective for taxable years beginning after December 31, 1982 
and before January 1. 1995, the maximum allowable credit is 
$400. For tax years beginning after Dece!Pber 31. 1994, the 
maximum allowable credit is $1.000. 

(2) A taxpayer shall not be entitled to rent-equivalent 
tax paid on either a rented dwelling or rented land which is not 
subject to ad valorem taxes in Montana during the claim period 
except for those units rented from a state, county or city 
housing authority. 

(3) When a taxpayer lives in a rest home, the rent allowed 
in calculation of the property tax credit is the lesser of $20 
per day or the actual rent paid. 

(4) Where one spouse lives in a rest home and the other 
lives at a different address, they are only allowed to take the 
rent at the rest home or the rent/taxes of the other house but 
not both. 

All!Hi Sec. 15-30-305 MCA 
~ Sec. 15-30-176 MCA 

3. ARM 42.15.506 is being amended to clarify legislative 
intent. The legislature changed the law because property taxes 
have increased over the last several years, so the maximum 
elderly property tax/renter credit should also be increased to 
keep up with this rise. 

MAR Notice No. 42-2-577 18-9/28/95 



-1926-

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than October 26, 1995. 
5. If a person who is directly affected by the proposed 

amendments wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to Cleo Anderson at the above address no 
later than October 26, 1995. 

6. If the agency receives requests for a public hearing on 
the proposed amendments from either lOt or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be greater than 25. 

CLEO ANDERSON Jllti.(;/ 
Rule Reviewer Director of Revenue 

Certified to Secretary of State September 6, 1995 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.15.316 relating to ) 
Extensions and Late Pay ) 
Penalty ) 

TO: All Interested Persons: 

NOTICE OF THE PROPOSED 
AMENDMENT OF ARM 42.15.316 
RELATING TO EXTENSIONS AND 
LATE PAY PENALTY 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On October 28, 1995, the Department of Revenue proposes 
to amend ARM 42 .15. 315 relating to Extensions and Late Pay 
Penalty. 

2. The rule as proposed to be amended provides as follows: 

42,15. 316 EXTENSIONS - LATE PAY PENALTY (1) Effective 
with tax years beginning after December 31, ~ ~ a ~ 
~ four-month extension of time to file an individual income 
tax return may be obtained by a taxpayer only if the following 
conditions are met; 

(a) .A properly completed Montana application for automatic 
extension (form EXT) is either delivered to the department or 
postmarked on.or before the original due date of the return. 
The due date is April 15th for calendar year taxpayers or the 
15th day of the 4th month following the close of the taxable 
year for fiscal year taxpayers. 

(b) At the time of making the application, the taxpayer -
has paid either through withholding, estimated tax payments, 
payments with the extension request, or a combination of all 
three, either of the following: 

(i) ~ 2Q1 of their current year's income tax liability; 
or 
(ii) lOOt of their prior year's income tax liability. 
(2) For this purpose, a taxpayer's tax liability is 

defined as the tax less any income tax credits (excluding the 
refundable elderly homeowner credit, withholding, and estimated 
tax payments) . 

(3) For purposes of subsection (1) (b), in determining a 
taxpayer's percentage level of payment, the total of their 
Montana withholding tax, any estimated payments plus any payment 
made with the application for extension are divided by the 
taxpayer's total tax liability. 

Example: A taxpayer has a current year tax liability of $10,000 
before any income tax credits. The taxpayer has an 
income tax credit of $600, withholding of $4,000, an 
estimated tax payment of $2,000 and au elderly 
homeowner credit of $400. The taxpayer's prior year 
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tax liability after credits was $12,000. If the 
taxpayer requests aft a four-month extension, the 
amount of payment required is calculated as follows: 

PREVIOUS YEAR 91JRRENT YEAR 

$10,000 
(600) 

Total tax liability before credits 
Less income tax credits 
Total tax liability 

Amount required to be paid 

LESS CQRRENT YEAR PA'fMENTS: 

Montana withholding 
Estimated tax payments 
Elderly homeowner credit 
Total payments 

threshold figures 

a $12,000 
-0-

- $12,000 
X 100% 

$12,000 

$ 4,000 
2,000 

__iQQ 
$ 6.400 

$ 5,600 

$ 4,000 
2,000 

400 
$ 6.400 

After subtracting the withholding, estimated tax and elderly 
homeowner credit, the amount of $~ ~(the lesser of the 
two) is the amount required to be paid in order to receive an 
extension. 

(4) If a taxpayer obtains an extension and does not meet 
either of the required payment thresholds in subsection (1) (b), 
a late pay penalty of 10% is imposed on the underpayment. Late 
file penalties will not apply. 

(5) The underpayment is calculated as the difference 
between the lesser of: 

(a) 95% 221 of the current year's income tax liability 
after credits, less the amount of payments from withholding, 
estimated tax, and payments with the extension; or 

(b) 100% of the prior year's income tax liability after 
credits, less the amount of payments from withholding, estimated 
tax, and payments with the extension. 

(6) In the case where a taxpayer is single the prior year 
and married the current year and wishes to file a married filing 
joint return, they are required to pay either~ ~ of the 
current year's income tax liability or 100% of the combined tax 
liabilities of both taxpayer's prior year single return. 

(7) In the case where a taxpayer is married the prior year 
and single the current year, they are required to pay either ~ 
~of their current year's income tax liability or SO% of the 
tax liability of the taxpayer's prior year return. 
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(8) Additional time of up to two months will be granted if 
good cause exists and the taxpayer submits a second extension 
request which is delivered to the department or postmarked by 
the due date of the original extension and if the requirements 
of the four-month extension have been satisfied. A coey of 
federal form 2688 listing good cause is acceptable. The 
department reserves the right to disapp~ an extension if goog 
cause does not exist. 

+&T 121 Interest is charged at 9\ per annum or 3/4\ per 
month on the underpayment of taxes from the original due date of 
the return. 
~ llQl An extension of time to file does not extend the 

time to pay. When a return is filed before the extension date 
and payment is not made, the return is subject to late pay 
penalties. 
~ llll Taxpayers who are either first time filers, or 

have a zero or negative taxable income for the previous year, 
are considered to have paid 100\ of the previous year's tax for 
purposes of meeting the requirements in subsection (1) (b). 

AUIH: Sec. 15-30-305 MCA 
~ Sec. 15-30-144 MCA 

3. The proposed amendments are being proposed to conform 
to the statutory changes made by the 1995 Legislature. The law 
was amended to conform the timing for filing of Montana income 
tax extensions to the same as the federal returns. For 
management of resources for processing income tax returns, this 
would allow the department to better estimate how many returns 
were not filed after the first extension was due on August 15. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed adoption in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than October 26, 1995. 
5. If a person who is directly affected by the proposed 

amendments wishes to express his data, views and arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit this request along with any 
written comments he has to cleo Anderson at the above address no 
later than October 26, 1995. 

6. If the agency receives requests for a public hearing on 
the proposed amendments from either 10\ or 25, whichever is 
less, of the persons who are directly affected by the proposed 
adoption; from the Administrative Code Committee of the 
Legislature; from a governmental subdivision, or agency; or from 
an association having no less than 25 members who will be 
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directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be greater than 25 . 

CLEO ANDERSON . 1Air.V 
Rule Reviewer Director of Revenue 

Certified to Secretary of state September 6, 1995 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of Rule 2.5.403 concerning the 
application of preferences to 
contracts involving federal 
funds in state purchasing. 

TO: All Interested Persons: 

NOTICE OF ADOPTION 
OF AMENDMENT TO RULE 

1. On August 10, 1995 the Department of Administration 
published a notice of public hearing on the proposed amendment 
to the above-stated rule at page 1466, 1995 Montana 
Administrative Register, issue number 15. 

2. The Department has amended the rule exactly as proposed. 
3. No written or oral comments were received at the 

hearing. The Department did receive an oral comment and a 
written comment in general support of the amendment prior to the 

Legal Counsel 
Department of Administration 

certified to the Secretary of State on September _1_\_, 1995. 
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BEFORE THE STATE AUDITOR 
AND COMMISSIONER OF INSURANCE 

OF THE STATE OF MONTANA 

In the matter of the amendment 
to rule 6.6.5101 and the repeal 

NOTICE OF AMBNDMBNT AND 
REPEAL OF RULES REGARDING 
THE SMALL EMPLOYER HEALTH 
REINSURANCE PROGRAM 

of rules 6.6.5103 through 6.6.5125 

TO: All Interested Persons. 

1. On August 10, 1995, the State Auditor and Commissioner 
of Insurance (Auditor) published notice at pages 1468 through 
1469 of the Montana Administrative Register, Issue No. 15, to 
consider the amendment of ARM 6.6.5101 and the repeal of ARM 
6.6.5103 through 6.6.5125. 

2. On September 7, 1995, a public hearing was held in 
Helena concerning the proposed revisions of the small employer 
health reinsurance act. There were no persons testifying but 
one comment was received. 

3. The Auditor adopts the rule amendment as proposed and 
repeals the rules as proposed except for the change in authority 
cite and cor1·ection of rule number as shown below: 

6.6.5103 DEFINITIONS 
6.6.5105 BOARD OF DIRECTORS OF PROGRAM 
6.6.5107 SUPPORT CQMMITTEES 
6.6.5109 SELECTION. POWERS. AND QUTIES OF ADMINISTERING 

CARRIER 
6.6.5111 REINSURANCE WITH THE PRQGRAM 
6.6. 5113 AUPIT FQNCTIONS 
6.6.5115 ASSESSMENTS 
6. 6. 5117 REPORTS OF REINSURED RISKS 
6.6.5119 FINANCIAL RECORD KEEPING AND APMINISTRATION 
6.6.5121 ERRORS. ADJUSTMENTS. PENALTIES. AND SUBMISSION 

OF DISPUTES 
6.6.5123 PROPOSALS FOR AMENDMENTS TO PLAN 

6.6.51265 STANDARDS FOR PRODUCER COMPENSATION LEVELS AND 
FAIR MARKETING OF PLANS 

AUTH: 
IMP: 

1 3 ~9133-1-311 AND 33-22-1819, MCA 
33-22-1819, MCA 

4. The Auditor has thoroughly considered all comments 
received. The comments arid auditor's responses are as 
follows: 

COMMENT: The authority for the repeal of the rules LS 
questionad. 
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RESPONSE: The comment is correct and the authority is 
accordingly changed. 

Commissioner 

Rules Reviewer 

Certified to the Secretary of State this 18th day of 
September, 1995. 
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BEFORE THE PROFESSIONAL AND OCCUPATIONAL 
LICENSING BUREAU 

DEPARTMENT OF COMMERCE 
STATE OF MONTANA 

In the matter of the transfer ) 
of rules pertaining to fireworks) 
wholesaler permits ) 

NOTICE OF TRANSFER OF 
8.70.1401 AND 8.70.1402 
PERTAINING TO FIREWORKS 
WHOLESALER PERMITS ) 

TO: All Interested Persons: 
1. The Department of Commerce has administratively 

transferred the rules pertaining to fireworks wholesaler 
permits from the Building Codes Bureau to the Professional and 
Occupational Licensing Bureau. The Professional and 
Occupational Licensing Bureau has determined that ARM 8.70.1401 
and 8,70.1402 will be numbered as ARM 8.19.301 and 8.19.302 
respectively, when replacement pages are completed for the 
September 30, 1995 filing date. 

2. This transfer was effective July 1, 1995. 
3. The authority and implementing sections will remain 

the same. 

DEPARTMENT OF COMMERCE 
/ ') 

BY: (;/d 
ANNIE M. BARTOS, CHIEF 
DEPARTMENT OF COMMERCE 

Q,« fl, '~K:ia 
ANNIE M. ARTOS, RULE REVIEWER 

Certified to the Secretary of State, September 18, 1995. 
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BEFORE THE FISH, WILDLIFE. AND PARKS COMMISSION 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of ARM 12.6.801 relating to the 
boating closure on the upper 
end of Hauser Reservoir from 
October 15 through December 15 
of each year. 

To: All Interested Persons. 

NOTICE OF THE 
AMENDMENT OF 
ARM 12.6.801 

1. On July 27, 1995, the Fish. Wildlife and Parks 
Commission (commission) published notice of the proposed 
amendment of the above-captioned rule at page 1386, 1995 Montana 
Administrative Register, issue number 14. 

2. The commission has adopted the rule amendment as 
proposed. 

AUTH: 87-1-303, 23-1-106, MCA; IMP: 87-1-303, 23-1-106, MCA 

3. No adverse comments or testimony were received. 

4. The rule has been reviewed and approved by the 
Department of Health and Environmental Sciences as required by 
§87-1-303(2), MCA, with a determination that the rule would not 
have an adverse impact on public health or sanitation. 

RULE REVIEWER 

Robert N. Lane 

Certified to the Secretary of 

Montana Administrative Register 

FISH. WILDLIFE AND PARKS 
COMMISSION 
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BEFORE THE DEPARTMENT OF ENVIRONMENTAL QUALITY 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rules 16.44.102, 110, 126, 
16.44.202, 16.44.303, 305, 306, 
334, 335, 16.44.402, 16.44.612, 
16.44.702, and 16.44.1101, 
concerning incorporations by 
reference of federal regulations, 
definitions, and regulatory 
requirements governing hazardous 
waste and used oil; and the repeal 
of 16.14.589, prohibiting used oil 
as dust suppressant. 

To: All Interested Persons 

NOTICE OF AMENDMENT 
OF RULES AND 

REPEAL OF 
ARM 16. 14. 589 

(Hazardous Waste) 

1. on July 27, 1995, the department published notice of 
the proposed amendment of the above-captioned rules and the 
repeal of ARM 16.14.589 at page 1402 of the Montana Adminis­
trative Register, Issue No. 14. 

2. The department adopted the rules as proposed with no 
changes. The department has repealed 16.14.599 as proposed. 

3. The department thoroughly considered all comments 
received. Those comments and department responses follow: 

COMME~ The Montana Department of Transportation submit­
ted the following comment: The Montana Department of 
Environmental Quality (DEQ) is proposing to adopt rules that 
regulate the management of used oil. DEQ is proposing to adopt 
the federal regulations that are codified in 40 CFR Part 279. 
It is our understanding that the proposed state rules will be 
consistent with the federal regulations and will not be more 
stringent. * * * These rules will require MDT to conduct 
analyses on our used motor oil and to keep acceptance and 
delivery records. secondary containment, contingency plans and 
biennial reporting will be required for our transfer facilities. 
Compliance with these proposed used oil rules will require an 
investment in manpower and money. 

RESPONSE: The Department of Environmental Quality 
(department) agrees that the proposed state rules concerning 
used oil management are consistent with the federal rules found 
at 40 CFR Part 279. Upon final adoption, the state rules will 
be equivalent to the federal regulations. The department also 
recognizes that expenditures of time and money will be required 
of certain generators and handlers of used oil in order to 
comply with the requirements of the proposed rules. The 
proposed rules will require precautionary measures designed to 
prevent discharges of used oil to the environment, and will 

18-9/28/95 Montana Administrative Register 



-1937-

require analysis, recordkeeping and reporting of certain used 
oil generators and handlers. The department believes the 
additional expenditures necessitated by these requirements are 
justified by the additional protection to human health and the 
environment afforded by the proposed rules. Therefore, the 
department has adopted the rules as proposed. 

Mjlrk A. Siilon1ch, Director 

Certified to the Secretary of State September 18, 1995 

Reviewed by: 

~'12~ Jo~ F. No-r--'t'-'h"","""'R""u""l-e_R_e_v~i-e-we_r __ 
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BEFORE THE DEPARTMENT OF JUSTICE 
STATE OF MONTANA 

In the matter of the 
adoption of new rules I, II, 
III, IV, V, VI, VII and VIII 
specifying the procedure for 
review, approval, supervision 
and revocation of cooperative 
agreements between health care 
facilities or physicians and 
the issuance and revocation of 
certificates of public 
advantage 

TO: All Interested Persons 

NOTICE OF ADOPTION 
OF NEW RULES 
PERTAINING TO PROCEDURES 
FOR COOPERATIVE 
AGREEMENTS BETWEEN 
HEALTH CARE FACILITIES OR 
PHYSICIANS AND THE ISSUANCE 
AND REVOCATION OF 
CERTIFICATES OF PUBLIC 
ADVANTAGE 

1. On June 15, 1995, the Department of Justice published 
a notice at page 1006 of the Montana Administrative Register, 
Issue No. 11, of the proposed adoption of the above-captioned 
rules, specifying the procedure for review, approval, supervision 
and revocation of cooperative agreements between health care 
facilities or physicians and the issuance and revocation of 
certificates of public advantage. 

2. The agency has adopted Rule I (23.18.101) as proposed. 

3. The agency has adopted Rule II with the following 
changes: 

RULE II (23.18.102) APPLICATION PROCEDURE Subsections (1) 
(a) through (1) (d) remain as proposed. 

(e) a verified statement ~ by a responsible officer 
of each party to the application or. if one or more of the 
applicants is an individual. signed by the individual gpplicant. 
attesting to the accuracy and completeness of the enclosed 
information; 

Subsections (f) (i) and (f) (ii) remain as proposed. 
(iii) a description of each party's contribution of capital, 

equipment, lsbor. seryices. or other value to the transaction, as 
well as eaeh paFty' s HSf!RleFtetaFy iH..,eh emeRt iH the aFFaR!JeRlef!t 1 
if any; 

Subsection (f) (iv) remains as proposed. 
(v) identification of any 2.t.htl taf!!JeFttial services or 

products aeeeeiatea witk the se~ieee eF pFeaHeta that are ~ 
s"'bjeet:: ef regsonably likely to be effected .by the proposed 
agreement or transaction; 

Subsections (f) (vi) through (f) (x) remain as proposed. 
(xi) a description of the previous history of dealings 

between the parties to the application, including. but not 
limited to. their relationship as competitors and any prior ioint 
ventures or other collaborative arrangements between the parties 
or their principals; 

Subsections (f) (xii) through (f) (xiii) remain as proposed. 
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(xiv) identification of business plans, reports, studies, or 
other documents that discuss each party's projected performance 
in the market, business strategies, competitive analyses and 
financial projections, including any documents prepareg in 
anticipation of the cooperative agreement. merger or 
consoligation. as well as those prepared prior to contemplation 
of the transaction; 

Subsections (f) (xvl through (2) remain as proposed. 
(3) If the application involves an agreement with a health 

maintenance organization. the applicant must submit proof that 
the requirements of Title 33. chapter 31. MCA. have been met. 

lil The application and accompanying documents are public 
documents, except for any trade secreta, as defined by 
30-14-402(4), MCA, or information otherwise required by law to be 
kept confidential. Information in the application may be kept 
confidential if it is deterrnineg by the department to be 
proprietary or protected by personal privacy interests If the 
applicants believe the application contains any information which 
must be kept confidential, such information must be clearly 
identified and duplicate applications must be submitted, one 
application with full information for the department's use and 
one redacted application available for release to the public. A 
written statement must accompany the application, explaining the 
legal basis for protection of any information as confidential. 

Subsection (4) remains as proposed in text but is renumbered 
(5)' 
~ J2l Once the application is complete, the department 

shall cause notice of the application to be published in the 
Speeial UeEiees ~ section of the Montana Administrative 
Register and sent to any person who has requested to be placed on 
a list to receive notice of applications. All costa associated 
with publication of notice shall be borne by the applicants. A 
person may be placed on a list to receive notice by sending his 
or her name and address to: Attorney General's Office, 215 North 
Sanders, P.O. Box 201401, Helena, Montana, 59620-1401. 

Subsection (6) remains as proposed in text but is renumbered 
(7)' 

AUTH: Sec. 50-4-612, MCA 
IMP: Sec. 59 t 691 th~e~~ft 50-4-603. 50-4-612 MCA 

4. The agency has adopted Rule III with the following 
changes: 

RULE Ill (23.16.103) PROCEQURE fOR REVIEW Of APPLICATIONS 
Subsections (1) and (2) remain as proposed. 
(3) The department may seek advice and consultation from 

other entities. including but not limited to the department of 
public health and human services, the state health care advisory 
council, and the commissioner of insurance. AnY written comment 
proviged by such entities regarging the application is public 
information ang available upon request to the applicants or any 
other penon 
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(4) The department's deCision to issue or deny the 
certificate must be in writing and must contain all terms and 
conditions. if any. imposed by the department. and findings of 
fact and conclusions of law in support of its decision. 

AUTH: Sec. 50-4-612 MCA 
IMP: sec. 50-4-603 59 ' 691 th~e~gh 59 6li!, MCA 

5. The agency has adopted Rule IV with the following 
changes: 

RULE IY 123.18.104) 
subsections (1) (a) through (c) 

ldl savings to health 
anticipated cost efficiencies; 

STANPARDS FOR CERTIFICATION 
remain as proposed. 
care consumers resulting from 

Subsections (d) through (g) remain as proposed in text but 
are renumbered (e) through (h) . 

Subsections (2) through (4) (b) remain as proposed. 
(c) result in fewer, or shortgr, hospital stays without 

detriment to the patient's health; 
Subsection (4) (d) remains as proposed. 
(eJ result in lower complication rates: 
{f) result in shorter patient waiting periods: 
Subsections (e) and (f) remain the same in text but are 

renumbered (g) and (h) . 
Subsection (5) remains as proposed. 
(6) A certificate of public advantage will not be awarded 

in connection with an agreement involving a health maintenance 
organization unless the transaction has been approved by the 
commissioner of insurance as required by Title 33. chapter 31. 
r:ts:a.. 

ll.l The department shall maintain on file all cooperative, 
merger and consolidation agreements for which a certificate of 
public advantage remains in effect. Any party to a cooperative 
agreement or transaction who terminates the agreement shall file 
a notice of termination with the department within 30 days after 
termination. 

AUTH: Sec. 50-4-612 MCA 
IMP: Sec. 50-4-603 59 4 691 th~e~gh 59 4 612, MCA 

6, The agency has adopted Rule V with the following 
changes: 

RULEY (23.18.105) RECONSIDERATION Subsections (1) and (2) 
remain as proposed. 

AUTH: Sec. 50-4-612 MCA 
IMP: Sec. 59 4 691 th~e~gh 50-4-604. 50-4-612 MCA 

7. The agency has adopted Rule VI with the following 
changes: 
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{23.18.106) ACTIVE SUPERVISION OF AP~ROVED 
Subsections (1) (a) through (b) (ii) rema~n as 

(iii) a narrative analysis of the benefits and disadvantages 
to health care consumers in Montana resulting from the 
implementation of the cooperative agreement, including benefits 
or disadvantages not previously identified. 

(2) The department may require specific data relating to 
cost, access to health care, and quality of health care, or any 
other information it determines to be reasonably necessary to its 
inquiry..--;;tflfi. The department may conduct such audits of the 
books, records, and other documents pertaining to the agreement 
or transaction and of the operations under the agreement, merger, 
or consolidation as Ute aepartmeat it. determines to be reasonably 
necessary. Any s~o~ea a~o~liit saall ee for the purpose of evaluating 
whether there has been compliance with the cooperative. merger or 
consolidation agreement approved by the department and wbether 
any terms and conditions imposed by the department have been met~ 
or to determine whether grounds exist for revocation under 50-4-
609, MCA. The expense of the audit must be borne by the 
certificate holder(s). The audit report shall be considered 
confidential and shall not be disclosed by the department unless 
confidentiality is waived by the parties or disclosure is 
required by order of a district court after notice to the 
certificate holder(s). 

(3) The department may solicit and consider public comment 
on any progress report required by this rule. The department may 
request additional oral or written information from the 
certificate holder (s) or from any other source. In assessing 
issues of health care costs. access. and quality. the department 
may receive information from any affected person. and may require 
a suryey of patients. professionals. or other persons affected by 
the cooperative agreement. merger or consolidation. The costs Q! 
the survey must be borne by the certificate holder(s). 

(4) AnY person may notify the department of conduct of tbe 
certificate holder<sl that is alleged to violate the cooperative. 
merger or consolidation agreement approved by the deoartment or 
any terms and conditions imposed by the department. The notice 
must be in writing and include a statement of facts supporting 
the allegation of a violation. Upon receipt of such notice. tne 
department may conduct any inquiry it finds approoriate. It i§ 
within the department' Q discretion to review any notice of 
violation. and a review may be conducted independently or in 
conjunction wjth the annual review provided by this rule. 

ill The department may request additional information from 
the certificate holder(s) at any time during the implemeRtatieR 
~ of the cooperative agreement, merger or consolidation. The 
parties shall respond within 30 days to any additional requests 
for information requested by the department. 

subsection (5) remains as proposed in text but is renumbered 
(6). 

AUTH: Sec. 50-4-612 MCA 
IMP: Sec. 59 i 691 tare~~ft 50-4-612, 50-4-622 MCA 
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8. The agency has adopted Rule VII with the following 
changes: 

RULE VII (23.18.107) REVOCATION OF CERTIFICATES (1) The 
department may revoke a certificate of public advantage if it 
determines that: 

(a) its approval of the cooperative agreement, merger or 
consolidation was procured by material fraud or misrepresentation 
of matters related to the department' a determination as to 
improvements in cost. access or quality of health care; 

Subsection (b) remains as proposed. 
(c) despite compliance with the terms and conditions of 

the certificate. the agreement or transaction is not resulting in 
lower health care costaL ~ improved access to health careL or 
higher quality health care without undue increase in health care 
costs; 

Subsections (1) (d) and (e) and (2) remain as proposed. 

AUTH: Sec. 50-4-612, MCA 
IMP: Sec. 59 i 691 thre~gh 50-4-609, 50-4-612 MCA 

9. The agency has adopted Rule VIII with the following 
changes: 

RULE VIII (2J.18.108l FEES subsections (1) (a) (i) and (ii) 
remain as proposed. 

(b) In addition to the initial application fee, the 
applicants for a certificate of public advantage shall be jointly 
and severally obligated to pay the actual costs and expenses of 
the department reasonably incurred in conducting its review of 
the application, including but not limited to the costs 
associated with retention of any accounting, technical, or legal 
assistance determined necessary by the department. 

Subsections (c) and (d) remain as proposed. 
(2) Each annual report submitted under (See. 6 1 Ch. 5~6. 

L, 1995) 50-4-622 must be accompanied by an application fee in 
the following amount: 

Subsections (a) through (c) remain as proposed. 

AUTH: See. 7, Ch. 5~6, L. 1995 Sec. 50-4-623 MCA 
IMP: Ch. 526, L. 1995, see. 59 t 691 thre~~h ~ 50-4-612, ~ 
~ MCA 

10. Comments were received and are summarized and responded 
to as follows: 

COMMENT; In written comments, the Montana Deaconess Medical 
Center and Columbus Hospital in Great Falls, Montana, suggest 
that Rule VI exceeds what is necessary to achieve the legislative 
purpose of conferring state action immunity and is not necessary 
to ensure that the public interest is served. The hospitals do 
not, however, object to the Rule as long as the review process 
does not become unreasonable or unduly burdensome. The hospitals 
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also suggest that Rule VII I should be amended to include a 
requirement of reasonableness of the department's costs. The 
hospitals also submitted comments at the public hearing, through 
their attorney Joe Sims, which primarily responded to objections 
submitted by others to the rules. 

RESPONSE: Section 50-4-622, MCA, requires holders of a 
certificate of public advantage to submit at least annual 
progress reports to the department, and provides no exception for 
mergers or consolidations. Rule VI implements this requirement, 
as well as the express requirement of 50-4-612 that the rules 
effect active supervision by the department of agreements between 
health care facilities. Rule VIII has been amended to reflect a 
standard of reasonableness for the department's costs. 

COMMENT: The Missoula law firm of Garlington, Lohn, and 
Robinson submitted written comments suggesting deletion of those 
portions of the proposed rules that contemplate the independent 
significance of competition or of any factors other than issues 
of cost, access and quality (Rule IV(2) (c) and (d), first 
sentence of Rule IV(5), and modification of second sentence of 
Rule IV(5)). The firm also suggests that the rules be amended to 
require findings of fact and conclusions of law to support each 
decision of the agency throughout the approval and review 
process. Finally, the firm suggests that the proposed rules 
contemplate the potential for revocation of a certificate of 
public advantage on grounds not authori~ed by the statute and 
should be amended. 

RESPONSE: The department finds that existing conditions of 
the marketplace in which the cooperative agreement, merger, or 
consolidation is occurring are relevant to its evaluation of the 
impacts of the transaction. If the existing competitive 
environment would better achieve the goals of lower costs, 
greater access or improved quality, that is relevant to the 
determination whether a certificate should be awarded. Abuse of 
private economic power is a factor to be considered in evaluating 
cost to consumers. With respect to the second comment, Rules III 
and VI have been amended to incorporate a requirement of written 
findings and conclusions; written findings are required by 
statute for reconsideration and revocation determinations and, to 
some extent, as part of the department's review of progress 
reports. Finally, Rule VII has been amended to clarify that the 
grounds for revocation must relate to the seminal issues of cost, 
access and quality. 

COMMENT: Written comments submitted by St. Vincent Hospital 
in Billings suggest amendments to clarify, by changing "or" to 
"and" in Rule I, that certificates may be granted to any 
combination of agreements between health care facilities, 
physicians, or both. The hospital also suggests that certain 
requirements in Rule 11(1) (f) for information to be supplied in 
the application process are overly broad, and that provision 
should be made to keep personal income confidential. The 
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hospital submitted several comments regarding the time periods 
for the department's review and decisionmaking process and 
suggests that the rules be amended to make a public hearing 
discretionary and to allow audits only upon good cause. The 
hospital requests an amendment to place a reasonable limit on the 
period of active supervision. The hospital also suggests that 
limits be placed on the fees so that the applicant is not subject 
to unlimited costs. Finally, the hospital suggests amendment to 
Rule III so that comments made by others are available to the 
applicant. 

RESPONSE; Many of the suggestions made by St. Vincent 
Hospital are contrary to or covered by the enabling statutes, 
which require a public hearing on every application and specify 
time frames for the department's actions. Section 50-4-603 
requires disclosure of any consideration passing to any person 
under the terms of the agreement. The statutes also require 
annual progress reports and do not contemplate a period after 
which such reports are no longer required. some modifications 
have been made to the rules in response to the hospital's 
suggestions, including the addition of clarifying language to 
Rule II(l) (f) (xi) and the clarification of reasonableness 
standards in Rules VI and VIII. In addition, Rule 11(4) has been 
amended to allow information to be kept confidential if 
competitively sensitive or protected by privacy interests. The 
department finds further specification of time limits to be 
unnecessary in view of the limits imposed by statute and the 
promptness standards imposed in the rules. 

COMMENTS: Dr. Paul Gorsuch of Great Falls submitted both 
written comments and oral testimony pertaining primarily to the 
adequacy of the rules to ensure improvements in cost, access and 
quality. Dr. Gorsuch suggests that the rules be broadened to 
allow more public input and that the standards by which issues of 
cost, access and quality will be judged be stated with greater 
specificity. He suggests a number of specific items that should 
be included in the rules, such as particular cost data, report 
cards used by federal agencies, and other itemized information. 
Dr. Gorsuch also suggests that opportunity for input from 
patients and providers be expanded. 

RESPONSE; In response to Dr. Gorsuch • s suggest ions, the 
following changes have been made to the rules: Rule IV(4) has 
been amended to specify additional factors the department may 
consider in making determinations of quality, and Rule VI has 
been amended to clarify that the department may require a survey 
of patients, professionals, or other persons affected by 
implementation of the agreement. A new subsection (4) has also 
been added to Rule VI, specifying that any person may notify the 
department of conduct alleged to be in violation of the 
certificate awarded by the department. Many of Dr. Gorsuch's 
other comments arise in the context of the anticipated 
application of the two Great Falls hospitals for a certificate of 
public advantage for a proposed merger of the facilities. 
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Although a number of his specific recommendations may certainly 
be appropriate in the context of a hospital merger, they may not 
be applicable to other types of cooperative agreements. The 
rules provide adequate flexibility to allow consideration of 
facts and circumstances particular to the transaction at issue 
and for inclusion of specific terms and conditions appropriate 
for the transaction. For example, even though each potential 
indicia of quality has not been specified in the rules, Rule 
IV(4) allows the department to consider any features likely to 
improve or reduce the quality of health care. 

CQMMENT; Thomas Gundlach, representing the Competition 
Preservation Coalition, suggests that the underlying legislation 
and the proposed rules fail to meet federal standards for active 
supervision because there is no regulatory board established, no 
independent ratemaking authority, no provision for prior approval 
of rate charges, and inadequa-te information required in the 
progress reports. Mr. Gundlach also suggests that the rules 
create an impermissible conflict of interest by allowing the 
department to recover from the applicants all costs associated 
with its retention of services necessary to review and supervise 
the proposed action. Mr. Gundlach suggests that the rules be 
amended to provide authority for a private party to petition the 
department to review conduct of the certificate holder that 
allegedly violates the law or conditions imposed by the 
department. Finally, he suggests that the rules fail to provide 
for adequate staffing to conduct on-going supervision. 

RESPONSE; To the extent Mr. Gundlach's comments address 
perceived shortcomings in the legislation itself or its 
underlying wisdom, such matters are beyond the scope of the 
rulemaking process. However, the department finds that the rules 
as adopted satisfy state action immunity standards requiring the 
state to actively supervise cooperative agreements, mergers and 
consolidations authorized by 50-4-601, MCA. The enabling statute 
and these rules authorize and require the department to 
participate in the establishment of the details of each 
transaction, including the imposition of appropriate terms and 
conditions--which may or may not include the specific terms and 
conditions suggested in the comments. The rules further provide 
for active monitoring and oversight of cooperative agreements to 
determine whether these terms and conditions have been satisfied 
and whether the statutory objectives for which the agreement was 
approved are being met. In situations where the department 
determines that this is not the case, appropriate enforcement 
mechanisms are available to seek compliance or otherwise ensure 
that the statutory objectives are satisfied. Rule VI also has 
been amended to allow private parties to notify the department of 

.alleged violations. Finally, section 50-4-623 expressly 
authorizes the department to charge fees to offset its costs in 
conducting the review and supervision of cooperative agreements, 
including costs for securing services necessary to adequately 
perform those functions. That the costs are ultimately borne by 
the regulated parties, rather than state taxpayers, does not 
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undermine the department's regulatory authority and creates no 
conflict of interest. The department notes that costs associated 
with pre-merger notification under the Hart Scott Rodino Act, 15 
U.S.C. § 1Ba, are reimbursed to the federal government through 
application fees paid by the interested parties. 

COMMENT; Written and oral comments were submitted by the 
Montana Hospital Association, generally supportive of the rules 
but suggesting several changes. First, the association suggests 
that the disclosure requirements in Rule II are too cumbersome 
for small mergers or joint ventures and provision should be made 
for waiver. Second, it suggests that Rule Il(f) (xiv) should be 
limited to documents materially relied on by the parties in 
determining to apply for a certificate. Finally, the association 
objects to the open-ended fee schedule and suggests that the 
department will have no incentive to keep its costs down in 
conducting the review and supervision. 

RESPONSE; Rule II(2) provides that the department may waive 
any of the disclosure requirements it finds to be inapplicable 
due to the nature of the agreement or transaction at issue. Rule 
II(1) (f) (xiv) has been clarified, but the department finds that 
the association's suggestion would inappropriately narrow the 
information sought by this provision. The department finds that 
projections of market performance and related information may be 
relevant to issues of health care costs, access or quality even 
if not •materially relied on" by the parties. Finally, Rule VIII 
has been clarified to reflect a standard of reasonableness. 

COMMENT; Cheryl Reichert, M.D., Ph.D., submitted written 
comments stating in general terms her belief that increased 
regulation will not lower health care costs and suggesting that 
the rules should allow the submission of viewpoints of patients 
and the perspective of health care providers. She also suggests 
that the rules do not go far enough to assess the costs 
associated with a merger. 

RESPONSE; The rules offer an opportunity for public input 
at all stages of the process, beginning with the initial review 
of an application. Rule VI has been amended to allow private 
citi~ens to notify the department of alleged violations by the 
certificate holder, and the rule also provides for the 
consideration of information from any affected person. Insofar 
as the assessment of costs is concerned, the rules are designed 
to be flexible enough to apply to all types of cooperative 
agreements; particular cost information and data may be required 
as appropriate for individual applications and progress reports. 

CQMMENI; The Montana Hospitals Rate Review System submitted 
written comments suggesting in general that the rules provide 
flexibility to accommodate all types of transactions, and 
specifically suggesting an amendment to Rule 111(3) to make sure 
the department is not restricted to receiving information only 
from the agencies identified in that subsection. 
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RESPONSE; Rule III(3) has been amended as suggested. The 
rules have been drafted to allow flexibility within the limits of 
the enabling statute. For example, Rule II(2) allows waiver of 
any inapplicable disclosure requirements and Rule IV includes 
broad provisions allowing the department to consider any features 
of the agreement that pertain to cost, access, or quality. 

COMMENT; Written comments were submitted by Blue Cross and 
Blue Shield of Montana, suggesting a number of amendments to the 
rules. An amendment was suggested to Rule 11(1) (c) to require 
identification of all individuals who are owners of or principals 
in any entity which is a party to an application. Several 
amendments were suggested to extend the disclosure requirements 
to "services or products reasonably likely to be impacted by" the 
agreement or transaction. It was also suggested that Rule IV be 
amended to specify a burden of proof and that Rule VII be amended 
to prohibit the department from revoking a certificate in the 
case of a merger if the cost of undoing the merger would outweigh 
the benefit. Additionally, a number of both substantive and non­
substantive stylistic changes were suggested. 

RESPONSE; The department included several amendments as 
suggested by Blue Cross and Blue Shield. Rule II (1) (e) was 
clarified to include individual applicants; Rule 11(1) (f) (v) was 
amended to require identification of services or products likely 
to be impacted by the agreement; Rule 11(1) (f) (xi) was amended to 
include disclosure of prior dealings between the parties or their 
principals; Rule II (1) (f) (xiv) was amended to provide 
clarification; and several stylistic suggestions were 
incorporated. Rule IV was not amended to specify a burden of 
proof, since the standard of review for the agency's action is 
specified by statute. Rule VII was not amended as suggested, 
because the amendment would conflict with statutory language. 
Other stylistic suggestions of a non-substantive nature were not 
incorporated. 

COMMENI; The Office of the State Auditor submitted written 
and oral comments suggesting that the rules be amended to 
recognize the Insurance Commissioner's responsibilities in the 
area of transactions involving health maintenance organizations, 
which are included in the definition of "health care facility" in 
section 50-5-101(19), MCA. 

RESPONSE; An amendment has been made to Rules II and IV 
requiring compliance with Title 33, chapter 31, MCA, before any 
application involving a health maintenance organization will be 
considered. 

COMMENT; Written and oral comments were submitted on behalf 
of Interim HealthCare of Cascade County, through its president, 
Otis Kline, and through its attorneys, Luxan & Murfitt. Interim 
suggests that the provisions for ongoing supervision following a 
merger are not adequate, in that the rules should provide for the 
filing of complaints by third parties regarding noncompliance, 
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that the department should have full power to investigate 
violations, and that the department should have full power to 
enforce terms and conditions of the certificate. Interim also 
suggests that the rules should provide for assurances from a 
merged hospital that referral of patients to post-hospital 
services will be fair and objective. 

RESPONSE; Rule VI has been amended to authorize third 
parties to notify the department of alleged violations by the 
certificate holder. Under section 50-4-621, MCA, the attorney 
general has authority to bring an action to enforce any terms or 
conditions of the certificate or to enjoin any material 
violation. Finally, the comment concerning home health services 
following hospital discharge is more appropriately addressed in 
the context of a specific transaction, and could be included, if 
applicable, in the terms and conditions of a particular 
certificate. 

CQMMENI; The Secretary of State's Office suggests that Rule 
II be amended to provide for the publication of notice of the 
filing of an application in the Notice Section of the Montana 
Administrative Register, rather than the Special Notices Section. 

RESPONSE; Rule II(S) has been amended as suggested. 

QQMMENI; Sonja C. Jones, R.N., submitted written comments 
raising several questions about the proposed merger of the Great 
Falls hospitals and suggesting specific items that should be 
included in the application. Ms. Jones suggests that the 
application should be signed by all officers of a corporate 
applicant, that any list of affected products or services must 
include local availability of those products or services, that a 
merger should be voted on by the community, that the applicant 
should be required to describe how it will enhance quality, that 
active supervision should be conducted by independent parties 
rather than the certificate holder, that issues of quality should 
include treatment and ratio of staff, that comments should be 
circulated to all interested parties, and that the rules should 
place a limit on how much money may be spent to accomplish a 
merger. 

RESPONSE; Regarding the active superv1s1on component, Rule 
VI has been amended to clarify the extent of input that will be 
allowed from third parties, including notification to the 
department of alleged violations by the certificate holder, 
Since a corporate entity may act through an authorized official, 
it is unnecessary to require signatures of all officers; 
likewise, the state cannot regulate the amount of money a private 
entity chooses to spend on its affairs, nor does it have the 
legal authority to require a community vote. Rule II does 
require the reciprocal exchange of comments; comments by third 
parties must be supplied to the applicant, and the applicant in 
turn is required to supply the third party with a copy of any 
comments it makes in response. All other information connected 
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with the application, except information protected by law, is 
public information and available upon request. Finally, several 
of Ms. Jones' comments may be appropriate for consideration in 
the context of a particular application but need not be included 
as a rule applicable to all transactions. 

COMMENT; Jake Allen, M.D., provided oral testimony, 
suggesting that mergers do not always produce the benefits in 
services that they claim and that oversight will be lacking if 
the rules are adopted without amendment. He suggested that the 
free market best ensures quality of service, but that if the 
State is committed to substituting regulation for competition 
more supervision is needed. 

RESPONSE; Amendments have been added to Rule VI to clarify 
some aspects of supervision. The rule is intended to provide a 
framework for supervision, allowing for case-by-case 
determination of the supervision needed in a particular 
transaction; the supervision must be tailored to the situation 
and the rules allow the department to impose whatever terms and 
conditions are appropriate. 

COMMENT; Tim Nagel provided oral testimony on behalf of 
Montana MRI, and agreed with others that active supervision is 
critical. He suggested that merged entities will force small 
independent providers out of business by boycotting their 
services in favor of services provided by entities controlled by 
the merged facility. 

RESPQNSE; Mr. Nagel did not suggest any specific changes to 
the Rules, and his comments are appropriately addressed in the 
context of a specific transaction. The issue of referrals to 
other health care providers could, in an appropriate situation, 
be addressed as a term or condition of the certificate. 

By: 
CHRIS D. TWEETEN 

c~~General 

(Rul~ 
certified to the Secretary of State September 18, 1995. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of ARM 24.11.606, ) 
24 .11. 608, 24 .11. 610, 24 .11. 613) 
24.11.701. 24.11.801, 24.11.803) 
24.11.808, and 24.11.814; the ) 
adoption of three new rules and) 
the repeal of ARM 24.11.1001 ) 
through 24.11.1006, related to) 
unemployment insurance taxes ) 

TO ALL INTERESTED PERSONS: 

NOTICE OF AMENDMENT, 
ADOPTION, AND REPEAL OF RULES 

1. On July 27, 1995, the Department published notice at 
pages 1388 through 1394 of the Montana Administrative Register, 
Issue No. 14, to consider the amendment of certain existing 
rules, the adoption of new rules and the repeal of certain 
existing rules, all related to unemployment insurance taxes. 

2. On August 21, 1995, a public hearing was held in 
Helena concerning t-he proposed amendments and repeals. Oral 
comments were offered at that time. Written comments were 
received prior to the closing date of August 25, 1995. No 
comments were made concerning the proposed repeals. 

3. After consideration of the comments received on the 
proposed amendments, the Department has amended ARM 24.11.606, 
24.11.608, 24.11.610, 24.11.613, 24.11.701, 24.11.801, 
24.11.803, 24.11.808, and 24.11.814 exactly as proposed. 

4. After consideration of the comments received on the 
proposed rules, the Department has adopted the following rules 
exactly as proposed: 

RULE I (24.11.831) DEFINITION OF DIRECT SELLER 

RULE II (24.11.835) DETERMINING WHETHER A WORKER IS THE 
EMPLOYEE OF A TEMPORARY SERVICE CONTRACTOR OR A PROFESSIONAL 
EMPLOYER ORGANIZATION 

RULE III (24.11.609) RATES FOR NEW EMPLOYERS 

5. The Department has repealed ARM 24 .11.1001 through 
24.11.1006 exactly as proposed. 

6. The Department has thoroughly considered the comments 
and testimony received on the proposed rules. The following is 
a summary of the comments received, along with the Department's 
response to those comments: 

Comment 1: Terry Keating, United Staffing of America, suggested 
in regards to Rule III, that the Department take into 
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consideration the experience rating factors for a professional 
employer organization ( "PEO") that had an unemployment insurance 
account established before the effective date of Senate Bill 
264, and not automatically assign "new employer" rates. 
Response 1: The Department will consider the experience 
accumulated for established PEO accounts when assigning rates. 
Those PEO' s which are "experience rated" (those that have 3 
year's experience) will be assigned a contribution rate based on 
contributions paid, benefit charges to their account, and their 
taxable payroll. PEO' s that are "new employers" will be 
assigned a rate pursuant to Rule III. 

The Department will not retroactively change contribution rates 
for PEO's which were assigned "new employer" rates that differ 
from the rates proposed in Rule III. 

Comment 2: Mr. Keating also asked that the Department consider 
that the PEO is the employer of record for all payroll reporting 
purposes and be viewed the same as employee leasing or a 
temporary service company for classification purposes. 
Response 2: The Department considers the PEO the employer of 
record for UI tax purposes, based on the PEO laws established by 
the 1995 Legislature in Senate Bill 264 (Chapter 344, Laws of 
1995). Unemployment insurance tax liability is shared jointly 
between the PEO and the client. Due to the long-term 
relationship between the PEO and the client's former employees, 
the department believes that the industrial classification for 
PEO's should be based on the industry in which the majority of 
the workers are placed. This reduces the risk of rate 
manipulation and will assure adequacy of the unemployment 
insurance trust fund. The Department believes that new employer 
rates proposed in Rule III are in line with the intent of the 
PEO legislation. 

Comment 3: Robert P. Hunter, National Association of 
Professional Employer Organizations (NAPEO) , cautioned the 
Department that it may not be consistent with the intent of the 
underlying programs to treat PEG-employee relationships the same 
for purposes of unemployment insurance and workers' 
compensation. 
Response 3: The Department believes that the purpose of Senate 
Bill 264 was to provide for a common and consistent approach for 
defining PEG-employee relationships under Montana law. The 
Department notes that NAPEO provided the model language upon 
which SB 264 is based. The Department believes that SB 264 was 
intended to allow PEOs operating in Montana and their Montana 
clients assurance that there would not be inconsistent treatment 
of PEG-employee relationships depending on whether unemployment 
insurance laws or workers' compensation laws were being applied. 

Comment 4: Jim Tutweiler, Montana Chamber of Commerce, asked in 
relation to ARM 24 .11. 803 (2), in what inst~nce would a successor 
employer not want to acquire the experience rati.ng record (and 
carry forward the taxable wage base) of the predecessor. 
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Response 4: The successor employer likely would not want the 
experience rating record or the accumulated taxable wages of the 
predecessor if the predecessor had a higher contribution rate 
than the successor would as a new employer, or if the successor 
did not keep all of the predecessor's employees. 

7. The amendments, adoptions and repeals are effective 
October 1, 1995, except for the amendment to 24.11.814, which is 
effective January 1, 1996. 

~~A.Jdit 
David A. Scott 
Rule Reviewer 

Laurie Ekanger, Commissioner 
DEPARTMENT OF LABOR & INDUSTRY 

By:CV~e,:..O A-. .J u&ft: 
Dav1d A. Scott 
DEPARTMENT OF LABOR & INDUSTRY 

Certified to the Secretary of State: September 18. 1995. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In ~he matter of the 
amendment of ARM 24.29.704, 
24.29.705 and 24.29.720, 
related to worket"S' ) 
compensation coverage mat~ers,) 
and the repeal of ) 
ARM 24.29.3501, 24.29.3502, ) 
24.29.3503, 24.29.3504 and ) 
24.29.3505, pertaining to the ) 
state compensation insurance ) 
fund ) 

TO ALL INTERESTED PERSONS: 

NOTICE OF AMENDMENT AND 
REPEAL 

1. On July 27, 1995, the Department published notice at 
pages 1395 through 1398 of the Montana Administrative Register, 
Issue No. 14, to consider the amendment of ARM 24.29. 704, 
24.29.705 and 24.29.720, and the repeal of ARM 24.29.3501 
through 24.29.3505. 

2. On August 21, 1995, a public hearing was held in 
Helena concerning the proposed amendments and repeals. No oral 
or written comments were offered by members of the public. No 
written comments were received prior to the closing date of 
August 25, 1995. 

3. The Department has amended the rules exactly as 
proposed and has repealed the rules exactly as proposed. 

4. The amendments and repeals are effective October 1, 
1995, except for the amendment to 24.29.720, which is effective 
January l, 1996. 

Vmucj2A ,/_..,t/ 
David A. Scott 
Rule Reviewer 

Laurie Ekanger, Commissioner 
DEPARTMENT OF LABOR & INDUSTRY 

By: d2ec ,_jJ 14- .J,.;;pj= 
David A. Scott 
DEPARTMENT OF LABOR & INDUSTRY 

Certified to the Secretary of State: September lB, 1995. 
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BEFORE THE DEPARTMENT Of NATURAL RESOURCES 
AND CONSERVATION 

Of THE STATE OF MONTANA 

In the matter of the repeal 
of Rules 26.2.628, 26.2.629, 
26.2.630, 26.2.634, 26.2.639, 
and 26,2.641 through 26.2.663 
pertaining to rules imple­
menting the Montana 
environmental policy act 

TO: All Interested Persons. 

NOTICE OF REPEAL 

1. Pursuant to Section 500, Chapter 418, Laws of Montana 
1995, effective July 1, 1995, policies and objectives in the 
operation of the department of state lands, and the guidelines 
for department programs is transferred from the Department of 
State Lands to the Department of Natural Resources and 
Conservation. In order to implement that legislation, Rules 
26.2.628, 26.2.629, 26.2.630, 26.2.634, 26.2.639, and 26.2.641 
through 26.2.663 pertaining to rules implementing the Montana 
Environmental Policy Act, are hereby repealed. 

2. Rules 26.2.628, 26.2.629, and 26.2.630 are on pages 
26-50 through 26-52 of the Administrative Rules of Montana. 
Rules 26.2.634 and 26.2.639 are on pages 26-53 and 26-56 of the 
Administrat1ve Rules of Montana. Rules 26.2.641 through 
26.2.663 are on pages 26-56 through 26-74 of the Administrative 
Rules of Montana. 

AUTH: Section 2-4-201, MCA 
IMP: Section 2-4-201, MCA 

3. Rules 26.2.641 through 26.2.663 are duplicative of the 
rules contained in the existing Department of Natural Resources 
and Conservation MEPA rules. 

4. The repeal of these rules is effective July 1, 1995. 

Certified to the Secretary of State September 18, 1995. 
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BEFORE THE DEPARTMENT OF NATURAL RESOURCES 
AND CONSERVATION 

Of THE STATE Of MONTANA 

In the matter of the transfer 
of Rules 26.2.701 and 
26.2.702, and the 
amendment of Rule 36.2.701, 
pertaining to Citizen 
parL1.cipat1on in agency 
decisions 

TO: All Interested Persons. 

NOTICE Of TRANSfER 
AND 
AMENDMENT Of RULE 
(Citizen Participation) 

1. Pursuant to Section 500, Chapter 418, LawH of Montana 
1995, effective July 1, 1995, policies and objer:tives in 
providing citizen partiCipation in the operat1on of the 
department of state lands. and the guide! ines for dep,utment 
programs are transferred from the Department of State Lands to 
the Department of Natural Resources and Conservatton. In order 
to implement that legislation, ARM 26.2.701 and 26.2.702, 
inclusive, are transferred to the administrative rules of the 
Department of Natural Resources and Conservation. 

2. The Department of Natural Resources and Conservation 
has determined that the transferred rules will be numbered as 
follows: 

26.2.701 36.2.701 

26.2.702 

Policies and Objectives in 
Providing Citizen Participation 
in the Operation of the 
Department of Natura 1 Resourcea 
and Conservdt1on 

Guidelines 
Programs 

for Department 

3. following the transfer, Rule 36.2.702 Will be amended 
as follows: 

J&_....l...,._ZJU_ __wuDELINI::S FOR DEPARTMI::N1' PROGRAMS Subsect wns 
(1) through (7) remain the same. 

(8) When the department o~-eommissioner determines that a 
proposed decision or action iB of significant lntereHt to the 
publ1c, one person shall be designated as contact person w1th 
the public on the proposed decision or act 10n. Th1s person 
should be a departmental employee familiar with the (nOpused 
dec~sion or act1on. 

subsect1on (9) remains the same. 
AUTH; 2-3-!03, 2-15-112, MCA 
IMP: 2-3-103, MCA 
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4. The amendment of Rule 36.2.712 is necesaary 
because the Department of State Landa was eliminated by Section 
500, Chapter 418, Lawa of Montana 1995, and there is no longer 
a commissioner. 

5. The transfer.> and ar.endnent are effective July 1, 1995. 

RESOURCES 

Certified to the Secretary of State A_,;;[/~ If!~ 
I • 
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BEFORE THE DEPARTMENT or NATURAL RESOURCES 
AND CONSERVATION 

OF THE STATE OF MONTANA 

In the matter of the repeal 
of Rules 26.2.703 through 
26.2.707 pertaining to 
cltizen partic1pat1on 1n 
agency decisions 

TO: All Interested Persons. 

NOTICE or REPEAL 

1. Pursuant to Sect ion 500, Chapter 418, Laws of Montana 
1995, effect1ve July 1. 1995, policies and ol>jectlveo; in the 
operation of the department of state lands, and gu1del1nes for 
department programs are transferred from the Department of State 
Lands to the Department of Natural Resources <tnd Conservation. 
In order to 1mplement that leg1slation, Rules 26.2,703 through 
26.2.707, pertaining to citizen part1cipation in agency 
decisions, are hereby repealed, 

2. Rules 26.2.703 through 26,2.707, the rules repealed, 
are on pages 26-82 and 26-83 of the Adm1nistrat1ve Rules of 
Montana. 

AIJTH: 
IMP: 

2-4-201, MCA 
2-4-201, MCA 

3. The repeal of these rules is effective July 1, 1995. 

Cert1f1ed to the Secretary of State k , 
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BEFORE THE DEPARTMENT OF NATURAL RESOURCES 
AND CONSERVATION 

OF THE STATE OF MONTANA 

In the matter of the transfer 
of Rules 26,6.101 through 
26,6.610, pertaining to 
forestry 

TO: All Interested Persons. 

NOTICE OF TRANSFER 
(Forestry) 

1. Pursuant to Sect1on 500, Chapter 418, Laws of Montana 
1995, effective July 1, 1995, policies and objectives in the 
rules concerning forestry land programs is transferred from the 
Department of State Lands to the Department of Natural Resources 
and Conservation. In order to implement that legislation, ARM 
26.6.101 through 26.6.610, inclus1ve, are transferred to the 
adm1nistrative rules of the Department of Natural Resources and 
Conservation. 

2. The Department of Natural Resources and Conservation 
has determ1ned that the transferred rules will be numbered as 
follows: 

OLD 

26.6.101 

26.6.201 

26.6.202 

26.6.203 

26.6.204 

26.6.205 

26.6.206 

26.6.207 

26.6.206 

26.6.209 

26.6.210 

18-9/28/95 

NE.!:j 

36.9.101 

36.10.101 

36.10.102 

36.10.103 

36.10.104 

36.10.105 

liJQ....l.Q_6_ 

36.10.109 

}6.10.110 

Fire Management and 
Management Bureaus 

Forest 

Classification of Forest Lands 

Firefighting Equipment Required 
I REPEALED I 

Vehicle Exhaust and Spark 
Arrestor Requirements (REPEALED) 

Patrolling 
(REPEALED) 

and Fire 

Fire Cache (REPEALED) 

Crews 

Forest Activity 
(REPEALED) 

Restrictions 

Forest Closure-Permits <REPEALED) 

Debris Disposal !REPEALED) 

Firefighting Equipment Required 

Vehicle Exhaust and Spark 
Arrestor Requirement 
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26.6.211 

26.6.212 

26.6.213 

26.6.214 

26.6.215 

26.6.216 

26.6.217 

26.6.218 

26.6.219 

26.6.220 

26.6.221 

26.6.222 

26.6.261 

26.6.301 

26.6.302 

26.6.303 

26.6.304 

26.6.401 

26.6.402 

26.6. 411 

26.6.501 

26.6.502 

26.6.503 

-1959-

J6.10.111 

36.10.1U 

36.10,117 

36, I 0, I lll. 

36.10.121 

16.10.161 

36,!0.201 

36,10,204 

J6,11,101 

36.1l.lll 

36.11.~91 

f1re Tools 

Corr~ct1on 

Patrolliny 

F1re Crew 

of Hctzards 

Smokiny and Lunch fires 

Debris Disposal 

c~nd 

Notice and Publ1c1Ly (REPEALED) 

Review of Requirements IREPEALEDl 

Powerline Inspections 

forest Actlvity Restrictions 

forest Closure 

Request for Review 

Applicability 

formula to Set Lctndowner 
Assessments for fire Protect1on 

Purpose 

Minimum Measures by County 
Comm1ssloners 

Department Anctlysis of Request 

Department Asa1stance 

Site Md.Intenance and 
Restriction,. 

Christmas Tree Cuttin<j Rules on 
State forest Lands 

Agreement. Not to Export. State 
Log,. 

Purpose of fire Hazc~rd Reduction 
or Mana9ement Law and Th1s Sub­
chctpter 

Defin1tions 

Control 
Debr1s 

of Tt"'ber 
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26.6.504 

26.6.511 

26.6.601 

26.6.602 

26.6.603 

26.6,604 

26.6.605 

26.6,606 

26.6,607 

26.6.608 

26.6.609 

26.6.610 

36 .11. 2QJ 

36 .11. 3Jll 

36,11.302 

36' 11.303 

36.11.304 

36.11.306 

lh.l.L...llli 

36.11.308 

36.11. 309 

36.11.31!2 

Reduction of Slash and Debris 
Along Right-of-Way 

Forms 

Applicability 
Effective Date 

Definitions 

Width of Streamside Management 
zone - Marking Boundary 

Broadcast Burning 

Equipment Operation in the SMZ 

Retention of Trees in the SMZ -
Clearcutting 

Road Construction in the SMZ 

Hazardous or Toxic Materials 

Side-casting of Road Material 

Depositing Slash 

Site-specific 
Practices 

Alternative 

3. The transfer of Rules 26.6.101 through 
26.6,610 is necessary because the Department of State Lands was 
eliminated by Section 500, Chapter 418, Laws of Montana 1995, 
In order t.o provide historical reference, the repealed rules 
were transfered back from Department of State Lands. 

4. The transfer is effective July 1, 1995, 

Certif>ed to the Secretary of state ¥rr.I11S 
/ 7 

18-9/28/95 Montana Administrative Register 



-1961-

BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the ~atter of the 
a~end~ent of rule 46.12.508 
pertaining to medicaid 
reimbursement for outpatient 
hospital i~aginq and other 
diagnostic services 

TO: All Interested Persona 

NOTICE OF THE AMENDMENT OF 
RULE 46.12.508 PERTAINING 
TO MEDICAID REIMBURSEMENT 
FOR OUTPATIENT HOSPITAL 
IMAGING AND OTHER 
DIAGNOSTIC SERVICES 

1. on August 10, 1995, the Depart~ent of Public Health 
and Hu~an Services published notice of the proposed a~endment of 
rule 46.12.508 pertaining to ~edicaid reimburse~ent for 
outpatient hospital imaging and other diagnostic services at 
page 1560 of the 1995 Montana Administrative Register, issue 
number 15. 

2. The Department has amended rule 46. 12.508 as proposed. 

3. The Department has 
commentary received: 

thoroughly considered all 

COHMENT: KHA worked cooperatively with the depart~ent in 
analy~ing the outpatient hospital payment rules to establish a 
prospective payment methodology. Rather than engage in a bona 
fide atudy of the current issues the department used the study 
to imple~ent a pre-conceived agenda. Namely, the department 
acted to i~plement a fee schedule which substantially reduces 
hospital payments. The recommendations of the hospital 
association, and its hospital members, have been largely ignored 
by the department. The department is adopting this and other 
outpatient rules merely to reduce outlays for services delivered 
to medicaid patients. 

RESPONSE: We appreciate the cooperation of the Montana Hospital 
Association in the study and analysis of outpatient hospital 
services. Abt Associates completed the outpatient hospital 
study and prepared a report for the department in November 1994. 
The department believes the Abt study was reasonable and 
objective. Therefore we are using this study as a basis to 
develop and establish prospective payment methodologies. We 
have outlined our plan for implementation of the study 
recommendations to the Montana Hospital Association and we have 
implemented some prospective pa}'lllent methodologies effective 
July 1, 1995. The rule changes for imaging and other diagnostic 
services were targeted for the July 1, 1995 effective date but 
was delayed. 

The department has reviewed each recommendation presented by Abt 
Associates and considered related issues brought forth by the 
hospital association and member hospitals. For instance, the 
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department revised the proposed administrative rules with 
respect to the eaergency rooa screen fee to allow payment for 
laboratory and iaaging services, at the request of MHA and 
member hospitals. In addition the department worked with 
several hospital representatives in the development of the 
prospective payment methodologies for partial hospitalization 
services. We believe that we are thoroughly considering the 
issues with respect to each program's prospective payment 
methodology, considering the hospital association's global 
opposition to all prospective payment methodologies. 

CQMMEUT: Abt Associates has recommended a payment system which 
it initially estimated would be nearly budget neutral to the 
hospitals and the department, even though Abt failed to provide 
any meaningful analysis of the impact of its own 
recoamendations. The department agreed to delay the 
implementation of the radiology fee schedules while it sought 
better data about the impact of the proposed fee schedules, 
This action came only after the department learned the proposed 
fee schedule would cut payments far greater than the department 
intended. The department now proposes to back into rates which 
still cut hospital payments by up to $4oo,ooo per year, and will 
result in payments which are below every hospital's cost to 
deliver care. 

RESPONSE: The report prepared by Abt Associates does include an 
overview of the simulated impacts on hospitals. Using 
information and data available at the time of the study, Abt 
Associates did prepare an analysis and consideration of the 
impact of their recommendations. This analysis is contained in 
section 3 of their report, which includes consideration of the 
existing coding systems, the UB-92 claim form, as well as 
expected impacts on hospitals. Abt clearly qualifies the 
estimated impacts on hospitals by program or groups of programs. 

The commentor incorrectly suggests that overall the Abt 
recoDilllendations were initially estimated to be nearly budget 
neutral. The Abt report does make a reference to budget 
neutrality by estimating medicaid payments would fall lt if all 
hospitals were paid prospectively. This observation was made 
with regard to the group of outpatient services including 
emergency room and clinic services, ambulatory surgery, 
therapies, and other visits. Abt prepared separate narrative 
and estimates with regard to dialysis visits, psych day 
treatment visits, observation beds, and ancillary visits such as 
laboratory tests and imaging services. These separate 
narratives do not address budget neutrality for the recommended 
changes. They do however separately address the impacts of the 
recommended changes both fiscally and administratively. 

When Abt Associates prepared the report on outpatient services 
for imaging services there was no way to make precise estimates 
of the impact of their recommendation. The fee schedule 
recommended by Abt is organized by CPT-4 code but this code was 
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not present on the medicaid claims provided by the department. 
Use of CPT-4 coding for payment of imaging services was not 
required by the department for payment of claims. Therefore it 
was not present on the claims data the department provided Abt 
Associates. Abt did make a rough estimate, based upon the few 
instances in which it was possible to map CPT-4 codes to a 
specific revenue code. In their report they said the 
recommendation would mean •somewhat lower payments to hospitals 
overall" for imaging services. 

The department and Abt associates continued our analysis of this 
recommendation. We were later advised by HCFA that it was 
possible to use the medicare cost reports to estimate the impact 
of the imaging recommendation. We obtained a sample of medicare 
cost reports from 1992 which Abt was able to analyze and make 
more precise and reasonable estimates of the recommendation. 
Based upon this analysis we found that the proposed fee schedule 
would result in payment levels significantly below what we are 
paying under the cost based methodology. It became clear that 
medicaid's current payment policies for these services are more 
generous than those of medicare, but that the proposed fee 
schedule would result in significantly reduced payment level for 
hospitals. We expected some decrease in payment levels, 
however, we did not expect as significant a decrease as would 
have occurred. Based upon this finding the department decided 
to delay implementation of the imaging and other diagnostic fee 
schedules. 

we continued our analysis of the cost report information and the 
proposed rule change is based on the medicare cost reports from 
1992, most if not all of which have been audited. We recognized 
from the data that a majority ot the hospitals are subject to 
the blending formula of medicare, meaning hospital costs are 
blended into the medicare fee schedule. In recognition of this 
fact, the department believes it is reasonable that medicare 
data be used to determine the percentage of the technical 
component that medicaid should use in setting its fee schedule. 
Considering the fact that the current medicaid payment 
methodology is more generous than medicare, hospital payments 
will be reduced in aggregate in an estimated range between 
$200,000 and $400,000. This will result in medicaid payments 
similar to medicare at approximately 85\ of costs. 

COMKENT; Even though the department theorizes that "efficient" 
hospitals will now be able to respond to the incentives of the 
system, no hospital will receive adequate payments to provide 
this crucial service. The department is wrong in its assertion 
that fee schedules represent a more equitable payment system for 
hospitals. All hospitals must deliver radiology and diagnostic 

·services around the clock regardless of patient volumes. The 
department has also failed to consider that hospitals only 
deliver services ordered by physicians, and sometimes doesn't 
even see the patient. Hospitals are not allowed by law to 
refuse to provide services ordered by the physician. 
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RESPQNSE; The Abt report recommended the medicaid program 
discontinue its retrospective, facility-specific, cost based 
method of payment and move toward a prospective model. Given 
the standardized natura of iaaging services there is no 
justification for basing payment on actual costs which may vary 
widely among different facilities. Payment based on a fee 
schedule is understandable and certain and provides the sharpest 
incentives for hospitals to be efficient in providing imaging 
services and other diagnostic services. The evidence is 
compelling that prospective payment methods can reduce the rate 
of cost growth while maintaining patient access to care and 
taking into account casamix differences across facilities. 

The proposed prospective payment methodology uses medicare's 
list of services and is linked to the medicare rates. Based 
upon our analysis of medicare cost report information, 
approximately 56' of the hospitals experienced medicare 
reimbursement at BOt or more as a percentage of costs. Four of 
these hospitals were not subjected to the medicare blending of 
the physicians fee schedulo and were reimbursed by medicare at 
100' of coats. Considering the average medicare reimbursement 
as a percentage of costa is 85' and the proposed medicaid fee 
schedule is targeted to reimburse providers at a similar 
percentage, hospitals will receive adequate reimbursement to 
provide this crucial service. This data was obtained from all 
of the Montana hospital medicare cost report information. It 
includes hospital radiology and diagnostic services delivered by 
Montana hospitals around the clock, and ordered by physicians. 

COMMENT; The department has failed to consider any hospital 
costs in creating the technical component of the fee schedule. 
MHA has argued that hospital coats are not comparable to 
physician office costs. In fact, the department has no data to 
measure physician office costs. The current proposal to pay 
160t of the physician office technical component itself speaks 
to the lack of accuracy in the department's plan. Even though 
the department repeatedly compares its own payments to medicare, 
the department refuses to blend hospital costs with physician 
fee schedules in a fashion similar to medicare. 

RESPQNSE; As we mentioned above a majority of the hospitals are 
subjected to the blending formula of medicare. Hospital costs 
are blended into the medicare fee schedule formula which 
involves both retrospective and prospective elements. The 
medicare formula is so complex that HCFA recently said that it 
pays about $1 billion a year mora for outpatient services than 
congress intended. Despite MHA's urging for medicaid to blend 
hospital costs like medicare it clearly would not be efficient 
or progressive to emulate medicare exactly. 

We are however, linking our proposed payment methodology to the 
medicare methodology by using the medicare list of services and 
the medicare physicians fee schedule. Medicare uses the 
relative weights from the physicians fee schedule in calculating 
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the blended payments it makes tor imaging and other diagnostic 
services provided in hospital outpatient departments. The 
medicare formula uses 62' of the global fee schedule for imaging 
services and 42' of the global fee schedule for other diagnostic 
services to estimate the technical component for the blending. 
We have reviewed this estimate and conclude that 62' and 42' of 
the global fee from the medicare physicians fee schedule 
approximates the calculated technical component from the 
medicare physicians fee schedule. Thus we are confident that 
basing the proposed aedicaid fee schedule on the technical 
component closely resembles the practice used by medicare. It 
is therefore not necessary to consider hospital costs in the 
calculation of the physicians fee schedule technical component 
and/or perform any analysis on physician office costs. 

Medicaid has considered hospital costs in the calculation of the 
proposed medicaid fee schedule by setting the fees at 160' of 
the technical component of the medicare physicians fee schedule. 
we recognize, as we have said before, that medicare blends 
hospital costs in the calculation of medicare reimbursement. we 
have described above that the technical component mirrors that 
utilized by medicare in the blending. Thus by grossing up the 
technical component by 160' we have recognized hospital costs in 
the calculation of the proposed 11edicaid fee schedules. The 
proposed medicaid reimbursement is targeted to reimburse imaging 
and other diagnostic services at a similar percentage of costs 
as medicare. 

COMHENT; KHA opposes this proposal because it, like the changes 
to emergency room services, fails to address the base causes of 
unnecessary use of hospital services. While hospitals agree 
with department officials that so111e savings are possible if 
patients could be directed to lower cost settings, hospitals 
don't agree that punitive fee schedules resolve that problem. 
Medicaid recipients do not have adequate access to physician 
office settings and therefore are diverted to emergency rooms 
and other outpatient departments for primary care. Hospitals 
often provide aedical services beyond the capacity of physician 
offices, especially diagnostic radiology services. lt is 
foolish public policy for the state to assert low fees will help 
divert medicaid recipients to lower cost settings that don't 
exist. 

RESPONSE; The purpose of these proposed rules for imaging and 
other diagnostic services is not to divert medicaid recipients 
to lower cost settings. The department's policy intention is to 
ensure that medicaid beneficiaries receive quality health care, 
efficiently provided. It is a prospective payment policy that 
is understandable and certain and provides hospitals incentives 
to be efficient in providing imaging and other diagnostic 
services. We recognize that the proposed medicaid fee schedule 
will result in reduced medicaid reimbursement in the aggregate. 
We do not believe the proposed fees are low and punitive to 
hospitals as the coDIIIIentor suggests. Medicaid and medicare will 
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now pay similarly for similar services. Under the current cost 
based methodology medicaid pays 95t of costs on average, Under 
the proposed prospective payment methodology medicaid will pay 
about 85t of cost, similar to medicare. 

COMMENT; MBA suggests that the department establish a fee 
adjustment for low vollllle, rural hospitals. The department 
should exempt radiology procedures which are availl!lble only 
within ll hospitlll. The department should also amend the fee 
schedules to reflect, llt least pllrtially, hospital costs similar 
to the medicare tee methodology. Finlllly, medicl!lid fees should 
be implemented in a budget neutral fashion. 

RESPONSE; The department has considered hospital costa in the 
Clllculation of the medicaid fee schedule as described above. 
The department will not implement the proposed medicaid fees in 
a budget neutral fllshion. As we mention above, under the 
current cost based methodology medicaid is more generous than 
medicllre in pl!lying for imllging and other diagnostic services. 
Based upon this finding and the federal •edicare upper li•it 
require•ents, medicaid will not set the fees in a budget neutral 
fllshion. 

In llddition, the department does not believe it is necessary to 
make special adjustments to the proposed medicllid fee schedule 
for low volume rural hospitals or exempt radiology procedures 
which are available only within a hospital. To do so would make 
the proposed reimbursement methodology administratively 
burdensome for the department and providers. The proposed fee 
schedules are simple, understandable, and certain for hospitals 
and the department. 

COMMENT; MBA suggests the department amend the medicaid rules 
which require physician attestation for inpatient hospital 
services. Medicare has officially announced the repeal of this 
requirement, and department officials have indicated that 
medicaid will follow the federal lead. Although the department 
did not include the repeal in the first notice, the repeal of 
the rule will not be opposed by any hospital. Official federal 
notice is expected in the federal register prior to the final 
notice of this state regulation. 

RESPQNSE; The department is aware of this change expected to be 
made by HCFA with regard to the physician attestation 
requirement and we have informed the Montana Hospital 
Association that we will follow medicare to remove this 
requirement from our administrative rules. The department 
agrees that it would be convenient to add this change to these 
proposed rules and we appreciate MBA and their member hospitals 
support of such a change. The department will prepare a 
separate administrative rule change notice that will address 
this change in federal requirements as well as the recent 
changes in cost reporting requirements. 
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4. The changes are effective October 1, 1995. 

IW{x~ 
Rule Revleer 

certified to the Secretary of State September 18, 1995. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 46.12.605 
and 46.12.606 pertaining to 
medicaid coverage and 
reimbursement of dental 
services 

NOTICE OF THE AMENDMENT OF 
RULES 46.12.605 AND 
46,12.606 PERTAINING TO 
MEDICAID COVERAGE AND 
REIMBURSEMENT OF DENTAL 
SERVICES 

TO: All Interested Persona 

1. On August 10, 1995, the Department of Public Health 
and Human services published notice of the proposed amendment of 
rules 46.12.605 and 46.12.606 pertaining to medicaid coverage 
and reimbursement of dental services at page 1553 of the 1995 
Montana Administrative Register, issue nuaber 15. 

2. The Departaent has amended rule 4 6. 12. 606 as proposed. 

3. The Department has amended the following rule as 
proposed with the following changes: 

46.12.605 DENTAL SERVICES. REIKQQRSEMEHT Subsections (1) 
through (2) remain as proposed. 

(a) dental and orthodontic services that are designated in 
the manual as being reimbursed through the report method, "BR", 
or are listed in the aanual under the fee column are reimbursed 
by the medicaid prograa at 65.2\ of the billed charge t.Q1: 
services provided to adults and 80' of the billed charge for 
sonices woyidgd to children. For purposes of this rub. 
servicos providgd to cbil4ren ore seryicos proyided while the 
ncipient is under age ti 18, COVERAGE REQUIREMENTS FOR 
CHILDREN WILL REMAIN TBE SME. ONLY THE REIMBURSEMENT IS 
CHANGED. 

Subsections (3) through (8) remain as proposed. 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-6-101, 53-6-113 and 53-6-141 MCA 

4 • The Department 
commentary received: 

bas thoroughly considered all 

CQMKENT: The greatest need for increased tees is for services 
provided to children under 18. By raising fees for children 
under 21, there ore not adequate funds to sufficiently raise 
fees for children. 

RESPONSE: During the 1995 legislature, authorization was made 
to increase all childrens' fees to 80\ of billed charges. A 
panel of five dentists from around the state were chosen by the 
Montana Dental Association to assist in the allocation of the 
additional funds. 
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After a number of meetings, it became apparent that increasing 
all child services to 80' would re~uire more funding then what 
was available. As a result, the age limit for children has been 
revised to include individuals under the age of 18. The 
coverage requirements will remain the same, only the 
reimbursement is changed. This change will allow the department 
to meet the appropriations granted by the legislature. 

5. 
1995. 

'l'he changes will be effective October 1, 

~tor, P~c Hea1t]Fbnd 
Human Services 

Certified to the Secretary of State September 18, 1995. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 46.12.805 
and 46.12.806 pertaining to 
medicaid coverage and 
reimbursement of durable 
medical equipment 

TO: All Interested Persona 

NOTICE OF THE AMENDMENT OF 
RULES 46.12.805 AND 
46.12.806 PERTAINING TO 
MEDICAID COVERAGE AND 
REIMBURSEMENT OF DURABLE 
MEDICAL EQUIPMENT 

1. on August 10, 1995, the Department of Public Health 
and Human Services published notice of the proposed amendment of 
rules 46.12.805 and 46.12.806 pertaining to medicaid coverage 
and reimbursement of durable medical equipment at page 1563 of 
the 1995 Montana Administrative Register, issue number 15. 

2. The Department has amended rules 46.12.805 and 
46.12.806 as proposed. 

3 • The Department 
commentary received: 

has thoroughly considered all 

COMMENT: How did medicaid come up with fees for diapers, 
shields and pads? 

RESPONSE: The department sent surveys to all suppliers that 
provide diapers for medicaid recipients and asked them about 
prices charged for diapers, and the amount needed to continue 
supplying medicaid recipients with diapers. Prices ranged from 
40 cents to $1.50. Suppliers on the upper end of the scale were 
also increasing prices charged to medicaid because they were 
delivering as well as selling diapers to their medicaid clients. 
We then looked at suppliers in particular areas and found that 
there were already suppliers in all areas supplying diapers at 
10 cents or leas. The department has not received any coaments 
from suppliers indicating that they would not be providinq 
diapers because of the new medicaid fee schedule. The 
department believes the proposed fee is reasonable and adequate 
to reimburse providers and assure access for recipients. 

COMHEHT: Suppliers were concerned that if the recipient was to 
qet diapers from another vendor they might be providing over the 
180 diaper limit and not qet paid, 

RESPQNSE; Providers will not be penalized for supplying diapers 
over the 180 diaper limit if diapers were supplied by another 
vendor without their knowledge. Suppliers will not be paid for 
diapers in excess of 180 if they were the supplier furnishing 
the first 180 diapers. 
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COMMENT; Will the 180 diaper limit be adequate to cover all 
population groups that need diapers and how was the limit 
established? 

RESPONS!j;; Medicaid surveyed suppliers furnishing diapers and 
solicited their comments on this issue. With very few 
exceptions they felt that they did not have any recipients that 
needed to go beyond this limit. other medicaid agencies were 
contacted about this limit and the 180 diaper limit was the one 
used by other states that offered diapers as a covered service. 
The department believes the 180 diaper limit is adequate to meet 
the needs of the vast majority of recipients. 

CQMMENT; Why not prorate rental charges instead of instituting 
a 15-day minimum rental to pay for the last month's rental of 
DME equipment? 

RESPONSE; The department's computers are capable of prorating 
payments for a partial month. The rule change was in response 
to vendors asking to be paid for at least an entire month once 
a piece of equipment had been placed with a recipient because of 
the initial up front costs. This should clarify medicaid's 
position and allow companies placing equipment for a short 
period to be reimbursed at a rate that more accurately reflects 
their actual costs. 

COMHENT; A recipient rents a wheelchair for three months and it 
is determined after that time that the recipient needs the chair 
permanently. A business would rent a different wheelchair out 
if it is on a temporary basis than if a chair is needed for a 
lifetime. The rule states that if the cap is reached the 
recipient owns the chair, but if the business charged for the 
less costly rental chair and then a recipient needs a permanent 
chair that is more costly, what will medicaid do? 

RESPONSE; Although there is a 12-month cap on rentals, 
suppliers can bill up to 120\ of purchase price. This should 
eliminate these types of situations. When dealing with 
wheelchairs there is no fee amount. Wheelchairs are reimbursed 
at 83\ of the manufacturer's list price. Suppliers that have 
furnished a rental chair should subtract the amount of rental 
from the amount billed to medicaid for the purchase of that 
chair. 

CQMHENT; If medicare is primary, and medicaid secondary, does 
the recipient have to cap out with medicare first? 

RESPONSE; Medicaid's cap on rental only affects straight 
medicaid chairs. Medicaid will continue to pay the co-insurance 
and deductible on medicare chairs. 

CQMHENT; Is the department planning to switch back to K codes? 
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RESPQNSE: Medicaid has adopted K coding in response to medicare 
adopting K codes. Medicaid has not switched away from the K 
codes and will continue to usa this coding to make it easier for 
suppliers that are also billing medicare. 

CQMKENT: Does the recipient always own the equipment after 
meeting the cap, or does he have the option to continue to rent 
equipment? 

RESPQNSE: After the medicaid cap is met, the recipient does own 
the equipment and additional rent cannot be paid to the 
supplier. 

CQMMEHTi Will nebulizers be included in the capped rental even 
though the cost of this item is only $100.00? 

RESPONSE; Since medicaid ie using the same method of 
classifying rental items as medicare, the nebulizer will be 
included in the category of "capped rental." This item is being 
considered for purchase only, to avoid this problem. 

COKMEHTi The rule states that all supplies needed to operate 
equipment during rental month is included in the rental fee. 
What about items that have expensive supplies that need to be 
replaced before the equipment can be used by another recipient? 

RESPQNSE; When such an item exists, the supplier should notify 
medicaid so that a policy can be developed for that particular 
item. Medicaid will consider whether it is necessary to either 
make an additional allowance in the rental fee or, if there is 
an appropriate code for that supply item, to allow the vendor to 
bill for the supply. 

CQMMEHTi The dealer is expected to cover charges for repairs 
during the rental period. Is this realistic with respect to 
expensive items such as a wheelchair equipped with a ventilator? 
What about major problems with equipment not covered by 
warranty? 

RESPONSE; All wheelchairs in Montana are covered by a one year 
warranty. Recent legislation was passed requiring all 
manufacturers to cover all parts of the wheelchairs for this 12 
month period. The cap also allows dealers to bill 120\ of 
purchase price for this item to handle situations like this. 

CQMMEHTi Is it legal to use medicare fees for medicaid 
services? If reimbursement rates get so low that dealers won't 
serve medicaid consumers, doesn't this amount to illegal denial 
of services? 

RESPQNSE: Medicaid uses the medicare rate for many programs and 
services provided by medicaid. This is not illegal. Medicaid 
must pay an adequate rate so that there are providers willing to 
provide covered services. We are not adopting medicare's fee 
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schedule, we are using their reimbursement rate for new items 
only until we have enough information to establish a medicaid 
fee. Once this is accomplished, the medicare fee is removed 
from the file. 

QQMMEHT; Why will the department not cover delivery services 
for diapers? 

RESPONSE; ARK 46.12.802(J)(d) states that provider travel is 
not reimbursable; delivery is a form of provider travel, which 
is not separately reimbursable for any durable medical 
equipment. The departaent believes the proposed fee for diapers 
is reasonable to reiaburse providers and assure access for 
recipients without an additional delivery fee. 

4. The changes are effective October 1, 1995. 

~\~oL ~r, ~c Health and 
Human Services 

Certified to the Secretary of State september 18, 1995. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of Rules I through 
XVI pertaining to health 
maintenance organizations 

NOTICE OF THE ADOPTION OF 
RULES I THROUGH XVI 
PERTAINING TO HEALTH 
MAINTENANCE ORGANIZATIONS 

TO: All Interested Persons 

1. On May 25, 1995, the Department of Public Health and 
Human services published notice of the proposed adoption of 
Rules I through XVI pertaining to health maintenance 
organizations at page 895 of the 1995 Montana Administrative 
Register, issue number 10. A chart showing permanent rule 
numbers is found in paragraph 5 at the end of this notice. 

2. The Department has adopted rule [RULE XVI] 
46.12.4828, HMO, THIRD PARTY as proposed. 

J. The Department has adopted the following rules as 
proposed with the following changes: 

46, l2, 4801 HEAI.TH MAIHTEHAHCE ORGANIZATIONS; PEFINITIONS 
~ 1Zl "Capitation rate" means the fee the department 

pays monthly to an HMO for the provision of covered medical and 
health services to each enrolled recipient. The fee is 
reimbursed whether or not the enrolled recipient received 
services during the month for which the fee is intended. The 
fee may vary by age, &eH7 eligibility category and region. 
~ 11l "Commun~ty-based organizations" means local 

governmental and nonprofit organizations providing programs of 
preventive and other health related services. Community-based 
organizations prewide serwiees the- include but are not limited 
to: ehild i~niaetien 1 health e~ee~ien 1 eeee •aneg.-en~, 
health sereenin91 ft~tri-ien, peisen prewentien 1 de\elep•ental 
e~~patieftt and health e1:1ppert sel!''t'ieee and health treeltiRIJ 
pre~Jra•e LO~L fAMILY PLAHNING SERVICES: LOCAL WQMEft, INFANTS 
AND CHILDREN !WICl PRQJECTS; LOCAL PROJECTS OF MONTANA 
INITIAtiVE FQR THE ABATEMENT OF MORTALITY OF INfANTS !KIAKil; 
HIV TESTING. PARTNER NOTIFICATION AND EARLY INTERVENTION; 
CHILPHOOD LEAD POISONING PREVENTION SERVICES i CHERISH OQR INPIAH 
CJIILDREU: FOLLQW ME PRQGRAKS FOR SPECIAL NEEPS CHILDREN. 

(J) remains as proposed in text but is renumbered (4). 
!5) "COUHTY OFFICE" MEANS THE LOCATION PEOPLE GO TO APPLY 

FOR MEPICAIP BENEFITS THAT IS EITHEB THE PEPARTMENT' 5 LOCAL 
OFFICE OF HUMAN SERVICES OR THE HUMAN SERVICES OR WELFARE OFFICE 
OF A COUNTY. 

(4) remains as proposed in text but is renumbered (6). 
(71 "PAY" MEANS CALENDAR PAYS. EXCEPT WHERE THE TERM 

WORKING PAYS OR BUSINESS PAYS IS EXPRESSLY USED. 
~ ill "Department" means the Montana department of 

seeial and rehabilitatien £YBLIC HEALTH AND HUMAN services. 
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(6) and (7) remain as proposed in text but are renumbered 
(9) and (10). 

(8) 6 Sftt"ellea t"eeipiettt." meatts a meElieaia t"eeipiette wile is 
eli')ible fet" liMO eftrallmeftt. as pre·.·iaea itt (R~;~le II J dfld wile ie 
ettrellea wit.ll aft liMO t;llat. has a eettt.raet; with t.he aepat"t.meftt, 

(lll "ENROLLEE" MEAHS A MEDICAID RECIPIENT WHO liAS BEEN 
CEBTIFIEQ BY THE DEPARTMENT AS ELIGIBLE TO ENRQLL WITH AN HMQ, 
AND WHOSE NAME APPEABS ON THE HMO'S ENROLLMENT INFOBMATION TJiAT 
THE APMINISTBATIYE CONTRACTOR FOR MAHAGED CARE TRAHSMITS TO THE 
UMO EVERY MONTH AS SPECIFIED IN THE CONTRACT· 

f9+ 1lll "Enrollment area" means the county or counties ~ 
wftieh 7HAI an HMe ~ ie liee~tsaa ee apera~a by CERTIFICATE OF 
AUTHORITY FRQM the state of Montana PEBMITS IT TO SERVE and in 
which the HMO has service capability as required by the 
department and set forth in the contract. Aft eftrellmeftt area 
•ttst ttet be laee ~haft aft ettt:it"e eettftt.y, IF A PROPOSEP ENROLLMENT 
AREA IS QTHER TUAN AN ENTIRE COQNTY OR COQNTIES, THE PROPOSED 
ENROLLMENT ABEA SHOULD CORBESPONQ TO THE NQBMAL SERYICE PELIYEBY 
~ 

(10) and (11) remain as proposed in text but are renumbered 
(13) and (14). 

-f*il+ .L.l2.l "Health maintenance organization (HMO)" means a 
pll&lie er pt"i..,at.e er'}aftieat.ieft eaea&liellea a~td lieeftaell aa 
pre oided a~ HEALTH MAINTENANCE ORGANIZATION OR ITS PARENT 
CORPOBATION WITH A CERTIFICATE OF AUTHORITY ISSUED IN ACCOBDAHCE 
KIIH 33-31-201, et seq., MCA. 

(13) remains as proposed in text but is renumbered (16), 
-tHt _ill "MaftaOJed heaUh ears eettet"aeeer APMINISTBATIYE 

CONTRACTOR FOR MANAGED CABE" means the entity the department 
contracts with to perform certain administrative functions of 
the managed health care programs. 

-ti-S+ .L.lll "Participating provider" means a pre•4'ider of 
•eaieal aftd health ser..,ieea attseefteraetoift'J wit;h er empleyea by 
att-MMe ANY PEBSON OR EHTITY THAT HAS EHTEBED INTO A CONTRACT 
WITH AN HMO TO PROVIDE MEPICAL CARE. 
~ 1.lll "Primary care provider" means a •ellieal 

prefeaaianal dit"eeely reapeftaible fer t;lle delhery ef •••• 
rett\i~te ears aftd tra• Wbe• a reeipieftto •~•• 9aift appt"e~al ee 
e8eain aet"vieea fre• etoher ••aieal prefeaaie~tala A PHYSICIAN, A 
CEBTIFIEP NURSE PBAC'fiTIOHER. A CERTIFIED NURSE MIDWIFE, A 
PHYSICIANS ASSISTANT. A FEPEBALLX QUALIFIED HEALTH CENTER OR 
RUBAL HEALTH CLINIC WITH A COfiTRACT TO SERVE AN HMO'S ENROLLEES 
THAT HAS BEEN DESIGNATED BY AN ENROLLEE AS THE PROVIDER THRQQGH 
WHOM THE EHR04LEE OQTAIHS H&ALTH CARE BENEFITS PBOYIPEP BY THE 
HMO. A PRIMABX CABE PRQVIDER ATTENDS TO AN ENROLLEE'S ROUTINE 
MEPICAL CASE. SUPERVISES AND CQQBDINATES ALL OF THE ENROLLEE'S 
H&AUTH CASE. DET&RMINES THE NEED FOR AND INITIATES ALL 
REFEBRALS. DETERMINES THE PRQYIPEB OF MEDICAL SERVICES AHD 
DETERMINES THE MEDICAL NECESSITY OF THE HEQICAL SERYICES TO BE 
PERFORMED. 
~ Ll.2..l "Recipient" means a person who is eligible for 

medicaid IN ACCOBDANCE WITH THE LEGAL AUTHORITIES GOYEBNIHG 
ELIGIBILITy. 
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(201 "REGULAR MEDICAID" MEANS THE PRQGBAM OF MEDICAID 
!iERYICES FQR MEDICAID RJCIPIENTS THAT WOQLP HAVE BEEH AVAILABLE 
IQ AN ENROLLEE U THE fji:IROJ.LEE WERE NOT ENROLLED IN AN HMO• 

(18) re~ina as proposed in text but is renumbered (21), 
(221 "SCHOOL BASED PRQVIDEB" MEAHS A PROVIDER TJJAT 

PROVIDES SERVICES IN A SCHQQL S£TTING. 
(231 10UPPIR PAYMENT LIMIT" MQNS THE COST TO THE 

DEPARTMENT OF PROVIDING THE SAM£ SIRYICES IQ AN ACTUARIALLX 
EQUIVALENT NOH-BNROLLEP POPQLATIOH, 

(19) reaains aa proposed in text but is renumbered (24), 
(251 "USUAL MAHHIR" MEAHS OBTAINING MEDICAID BENEFITS IN 

THE MANNER THAT MEDICAID RECIPIENTS OBTAIN THEM THROUGH THE 
REGULAR MEDICAID PROGJWI, 

AUTH: Sec. 5J-2-201 and 5J-6-113 MCA 
IMP: Sec. 5J-2-201, 53-6-101, 53-6-113 and 53-6-116 MCA 

46.12.4804 HEALTH MAINTENANCE ORGANIZATIONS; RECIPIENT 
ELIGIBILITY (1) through (1)(b) remain as proposed. 

(a) .. ftewlilerft l!'eeipie~t~ -~~~ eftl!'all with aft HM9 
ee~tt.l!'aet.htt wi~h ~he depart.•efttl if eftrell•ent witll!t lll'l IIMQ ie 
a~aila~le ~~~ ~e reaipieftt.o 
~ 11l A recipient, exempt from required participation in 

a primary care case aanage•ent proqram as provided in ARM 
46.12.5003 (21Cal THROUGH Cml, is not eligible to enroll with an 
HMO contracting with the department. 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: sec. 53-2-201, 53-6-101, 53-6-113, 53-6-116 and 

53-6-117 MCA 

f 6, 12 . 4 8 05 HEALTH MAINTENANCE ORGAHI ZATIONS; EHROlJJ'EHT 
(1) Recipient enrollment with an HMO contracting with the 

department 1 e:Meept as ethe-iae pre·+'idell ift [Rille II) 1 is 
voluntary. 

(2) remains as proposed. 
(a) A ftew~erft reeipiefttl 11111et. he enrelled with the .et.l!ter'e 

JIMQ effeeei~e en the !late ef hirtho 
(3) remains as proposed. 
(4) An eligible recipient who is hospitalized, other than 

a newborn recipient, may 8fl!y enroll INITIALLY with an HMO 
contracting with the department QHLI after the recipient's 
discharge from the hospital. 

(5) Enrollment is requested either by completing a form 
designated by the •anatell health eare APMINISTRATIYE contractor 
FOR MAJ!AGEP CARE or by a written or verbal request to the 
m&ft8!8d health eare ADMINISTRATivE contractor FOR MAHAGEP CARE. 

(a) The form must be available through the county office, 
the HMO office, the lllanatell l!tealt.h eare ADKINISTRAIIVE 
contractor [OR MANAGED CABE, or other locations designated by 
the department. 

(b) An HMO or any entity responsible for making the form 
available, receiving a form or a request, must forward the form 
or request IN WHITING to the lllana,ell heal~h eare APMINISTBATIVE 
contractor FQR MAHAGEP CARE within ~ ~ working days. 
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(6) An HMO must accept without restriction eligible 
recipients in the order in which they ~ ABE RECEIVED FOR 
ENROI.LMENT BX THE ADMINISTRATivE CONTRACTOR FOR MANAGED CME 
until e~tpaeh~ enrell•enll THE HMO'S MAXIMUM ElfROLl.MEl!T UHPER THE 
CONTRACT is reached. 

(7) The effective date of enrollment for an eligible 
recipient must be no later than the first day of the second 
month subsequent to the date on which the aana~ed health ears 
APMINISTBATIYE contractor FOR MANAGED CARE receives the 
designated managed health care choice form or written or verbal 
request. The effective date must be earlier than the second 
subsequent month if enrollment can be processed before the 
aenllhly elil)ibilit:y deadlifle LAST FOUR WORKING DAYS OF THE 
tlQHm. 

(B) An HMO may issue an appropriate identification card to 
an enrelled reeipient ENROLLEE. A medicaid card is issued to 
enrelled reeipienee ENRQLLEES BY THE DEPARTMENT. 

l9l ENROLLHENT WITH AN HKQ IS INDICATED BY THE APPEABANCE 
OF THE HMO'S HAKE AHD 24-HOUB TELEPHQHE NUHBER QH THE MEDICAID 
CAlW..... 

(101 AN ENROLLEE KUST OBTAIN COVERED SERVICES AS DEFINED 
IN 46.12.4810 THROUGH THE HMQ. 

Ill) AN ENROLLEE MAY OBTAIN NON-COVERED SERVICES A~ 
DEFINED IN 46.12.4810 IH THE USUAL MAHHER· 

ffll.lll The total number of enrelled reeipiettte ENROLLEES 
and Part A and Part B medicare beneficiaries with a non­
federally qualified HMO may not exceed 75% of the HMO's total 
enrollment, as provided in 42 CFR 434.26(a), unless the HMO is 
the subject of one of the exceptions provided at 42 CFR 
434.26(b). The department hereby adopts and incorporates by 
reference 42 CFR 434.26, dated October 1994. A copy of the 
incorporated provision may be obtained through the Department of 
Seeial anli Relilaeilit.aebn Sarvieea PUBLIC HEALTH AND H!JKAI( 
SEBVICES, Medicaid Services Division, 111 N. Sanders, P.O. Box 
4210, Helena, MT 59604-4210. 

(19) .~ eli~ible reeipiett£ 1 nee re~~eeein9 a partie~lar 
liMa, •~•• be aaail)neli ee 1 beeween 1 er aaoi'IIJ aha eentraet:ifiiJ 
aaftaiJed heaH;h aare previlierllo ,>, reeipient; •tte£ tire£ be 
aaeigned based en histerieal tt&&IJeo If ne apprepriaee 
hietarieal ~•aiJe ittfsraat:ian ie ao,•aila8le 1 a rande111 a~taiiJrHIBrtt 
wieh apprepriaee eeneideraeien at ehe reeipiette'e a~e 1 eex 1 attd 
leeatien is aade. Raftdea aasi~nment aleernatea hee~eeft l~a attd 
PhSSP9R~ prel)raae where beth are Aiailable. 

(ll) An elil)ible reeipient 1 assil)ned t;o a aanaiJed healeh 
eare pravider 1 will reeei~a netifieat.ian ef £he assigftlllene aftd 
lllile naae ef the. pre<'ider in a tiaely faelilien prier te t:he 
etfeeei~e da\e. of enrollaene, 

(la) ~ enrelled reeipiett\ 1 aaail)neli ee a lllaftaiJed health 
eare pra~ider 1 ea deseribed in \Iilia ryle 1 aay re.tteet: a ehan~e 
te a diffal'ene a'>ailahle aaftal)ed health eare provider, ~ ehanOJe 
is effeelli<'a in aeeerdaflee with effee£ive date previsiena ifl 
llhie r~le attd [Rttle IV]• 
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AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. SJ-2-201, 5J-6-101, 5J-6-113, 53-6-116 and 

53-6-117 MCA 

46.12.4806 HQLTH MAINTENAHCE OBGANIZATIQNS: DISEHROLLMEHT 
(1) An enrelle~ reeipien~ ENROLLEE may request, without 

good cause, disenrollment from an HMO at any time. 
(2) remains the same. 
(3) Disenrollment is requested by either completing a form 

designated by the managed health care ADMINISTRATivE contractor 
FOR MAHAGEP CABE or by a written or oral request to the •ana~ed 
heal~h eare contractor FOR MANAGED CABE. 

(J)(a) remains as proposed. 
(b) An HMO or any other entity responsible for making the 

form available upon receiving a form or a request, must forward 
the form or request to the .. ,..,e~ heel-h eere ADMINISTRATIVE 
contractor FOR MANAGED CARE within ~ IUREE working days. 

(4)and (4)(a) remain as proposed. 
Cbl AH EHROLLEE MAY BE TERMINATED FOR GOQD CAUSE IF THE 

ENROLLEE: 
(5) All 11M9 may ~lee~trell an enrelle~ reelpie~tt- 1 Bllh~ee~ ~e 

~he prier appre~al ef t-he ~epar~e11t 1 if ~he enrelleel 
(e) hae feile~ te pay re~ire~ premi~~ae hy the en~ ef -he 

~raee periea1 
+ht 11l has comaitted acts of physical or verbal abuse 

that pose a threat to providers or other enrollees of the HMO; 
fet iiil has allowed a nonenrollee to use the HMO 

certification card to obtain services or has knowingly provided 
fraudulent information in applying for coverage; 

tdt 1iiil has moved outside of the geographical service 
area of the HMO; 

tet 1.iYl.. has violated rules of the HMO stated in the 
evidence of coverage; 

f4t iYl has violated rules adopted by the commissioner 
of insurance for enrollment in an HMO; or 

f9t 1Yil is unable to establish or maintain a 
satisfactory physician-patient relationship with the physician 
responsible for the enrollee's care. Disenrolhtent of an 
enrollee for this reason must be permitted only if the HMO can 
demonstrate that it provided the enrollee with the opportunity 
to select an alternate primary care physician, made a reasonable 
effort to assist the enrollee in establishing a satisfactory 
physician-patient relationship, and informed the enrollee that 
the enrollee may file a grievance on this matter. 

f6t ~ Disenrollaent takes effect, at the earliest, IUB 
first day of the month after the month in which the depar~•en~ 
ADMINISTRATIVE CONTRACTOR FQR MANAGED CABE receives the request 
for enrell•ent DISENRQLI.MENT, but no later than the first day of 
the second calendar month after the month in which the 
~epar~men~ APMINISTBATIVE CONTRACT FQR MANAGED CABE receives a 
request for disenrollment. The eflralled reeipieR- ENROLLEE 
remains enrolled with the HMO and the HMO is responsible for 
services covered under the contract until the effective date of 
disenrollment which is.always the first day of a month. 
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(71 Aft enl'elled reeipient: •!;let; be disenrelled tre• e 
pertiieYlar 1~9 if1 

!61 THE DEPARTMENT WILL DISENROLL AN ENRQLLEE FROM A 
PARTICULAR HMO IF; 

(7) (a) remains as proposed in text but is renumbered (6) (a) 
(b) the reeipienti enrollee permanently moves outside the 

HMO's enrollment area. 
f8) Aft enrelled reeipient: eYst &e disenrelled if1 
!71 THE DEPARTMENT WILL DISENRQLL AN ENROLLEE FROM AN HMO 

(a) the l'eaipient ENROLLEE enters a medicaid eligibility 
group excluded from HMO enrollment; or 

(b) the resipiene ENROLLEE becomes ineligible tor 
medicaid. 

f9+ lil If an enrelled reaipiant ENROLLEE becomes 
ineligible for medicaid and is reinstated into medicaid within 
~ QHE month, a •eeipien£ THE ENRQLLEE may be reenrolled with the 
~HMO. 

(9) A RECIPIENT PISENROLLING OR PISENRQLLEP FRQM AN HMO 
WHO REMAINS MEPICAIP ELIGIBLE IS ELIGIBLE FQR REGULAR MEPICAIQ. 

(10) PRIOR TO JULY 1. 1996. THE PATE SSI RECIPIENTS ABE 
ELIGIBLE TO EHROLL WITH AN HMQ. THE DEPARTMENT WILL 
RETRQACTIYELY DISENROLL A NEWBORN ENROLLEE IF THE NEWBORH 
ENROLLEE IS DETEBMINEp RETROACTIVELY SSI-ELIGIBLE WITHIN FOQR 
MQNTHS OF BIRTH. 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-113, 53-6-116 and 

53-6-117 MCA 

46.12.4810 HEALTH HAINTENAtiCE ORGAniZATIONS; COVEBED 
SERVICES (1) An HMO aust provide the following services ttMeee 
th• asntt"eet witih t:he depa•t•ent pl'eYides et.fte•wiee EXCEfT THAT 
THE HMO NEEP HOT PROVIDE AN ASPECT OF AHX Of THESE SERVICES THAT 
IS SPECIFIED IN 12): 

(a) inpatient hospital SERVICES AS PEFINEP AT ARM 
46.12.503 AHP 46.12.5Q4; 

(b) outpatient hospital SEBVICES AS DEFINED AT ARM 
46.12.506 AHD 46.12.507; 

(c) physician SERVICES AS DEFINED AT ARM 46.12.2001 AHD 
46.12.20Q2; 

(d) family planning SERVICES AS DEFINED AT ARM 46,12.575 
AND 46,12.576; 

(e) home health S~RVIC£5 AS DEFINED AT ARM 46,12,550 AND 
46.12.551; 

(f) early periodic screening, diagnosis and treatment 
SERVICES for individuals under the age of 21 CEPSDT} AS PEFINEP 
AT ARM 46,12.514 AND 46.12,515; 

(g) NON-HOSPITAL laboratory and x-ray S£RVICES AS DEFINED 
AT ARM 46,~2.2101; 

(h) rural health clinic SERVICES AS DEFINED AT ARM 
46.12.1601. 46.12,1603 AND 46.12.1605; 

(i) ambulance SERVICES AS PEFINEP AT ARM 46.12,1021 AND 
46.12.1Qji:i!; 
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(j) alllbulatory surgical center SERVICES AS DEFINEP AT ARM 
46.1~.570. 46.1~.571 AND 46.12.572; 

(k) chiropractor SD'fiCES AS DEPINBD AT ARM 
46.12.516(1l(bl; 

(1) diagnostic clinic SERVICES AS DEFINED AT ARM 
46.12.570 AND 46.12.571; 

(m) ftlihhieftia~ NUTRITION SEBVICES AS PEFINED AT ARM 
46.12.516Cl) Cal; 

(n) intrauterine monitoring ~ PEVICES; 
(o) federally qualified health center SERVICES AS DEFINED 

AT ARM 46.12.1701 AND 46.12.1703; 
(p) hospice SERVICES AS DEFINED AT ARM 46.12.1819 AND 

46.12.1823; 
(q) phyaieiaft aaaia~aft~ MID-LEVEL PRACTITIONER SIRVICES 

AS DEFINED AT ARM 46.12.2010 AND 46.12.2011; 
(r) ftlil"aa epaaialie~ IMMJJNIZATIONS RECOMMElfDED BY mE 

ADVISQRY COMMITTEE ON IMMUNIZATION PRACTICES; 
(s) occupational therapy SERVICES AS DEFINED AT ARM 

46.12.545 AND 46.12.546; 
(t) physical therapy SERVICES AS DEFINED AT ARM 46.12.525 

AHD 46.12.526; 
(u) podiatry SEBVICES AS QEFINED AT ARM 46.12.520 AND 

46.12.521; 
(v) private duty nursing SIRVICES AS DEFINEP AT ARM 

46.12.565 AND 46.12.566; 
(w) QQUHil public health clinic SERVICES AS DEFINED AT 

ARK 46.12,570 AND 46.12.571; 
(x) respiratory therapy SERVICES AS DEFINED AT ARM 

46.12.516(11 Cdl; 
(y) aeheel haaed aer·.•iaea 1 eueep~ aeeypa~iaftal ~hel"apy 1 

apeeeh toherapy 1 phyaieal toherapy 1 aftd pri·1atoe dY~Y ftYPai~ 
IMMQNIZATIOHS AND WELL CHILP SCREENS PROVIDED BY SCHOOL BASED 
PROVIPEBS; 

(z) speech therapy SERVICES AS DEFINED AT ARM 46.12,530 
AND 46.12.531; 

(aa) targeted case management SERVICES for high risk 
pregnant women AS DEFINED AT ARM 46.12.1901. 46.12,1902. 
46.12.1903. 46.12.1915. 46.12.1916 AHD 46.12.1917; and 

(ab) transplant SERVICES AS DEFINED AT ARM 46.12.583 AND 
46.12.584. 

(2) An HMO is not required to provide the following 
services unless the contract with the department provides 
otherwise: 

(a) nursing facility aeP'Jiee SERVICES AS DEFINED AT ARM 
46.12.1201 ET SEQ,; 

(b) iftpa~iefte payehiatoPie eaPe p•e•+"ioled ato a a~a•e 
&HiJiiat!.el"ed •eftt!.al health faeilitoy INSTITUTIONS FOR MENTAL 
DISEASE SERVICES AS D£FINEP AT ARM 46.12.1107 ET SEO.; 

(c) audiology SERVICES AS DEFINED AT ARM 46.12, 535 ET 
.am.,; 

(d) durable medical equipment and •edieal PROSTHETIC 
supplies except for intrauterine monitoring devices AS DEFINED 
AT ARM 46.12.801 ET SEO.; 

(e) drugs AS DEFINED AT ARM 46.12.702 ET SEO.; 
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(f) eyeglasses AS DEFINED AT ARM 46.12.911 ET SEQ.; 
(g) free standing dialysis clinic SERVICES AS DEFINED AT 

ARM 46.12.1501 ET SEO.; 
(h) hearing e46s AIQ SeRVICES AS DEFINEQ AT ARM 46.12.540 

ET SEQ. i 
(i) home and community=based waiver services AS DEFINED AT 

ARM 46.12.1401 ET SEO.; 
(j) home dialysis attendant SERVICES AS DEFINED AT ARM 

46.12.560 ET SEQ.; 
(k) non-emergency transportation AS QEFINEQ AT ARM 

46.12.1001 ET SEQ,; 
(1) eptoe•etry OPTOMETRIC SERVICES AS DEFINER AT ARM 

46.12.901 ET SEQ.; 
(m) personal care attendant SERVICES AS DEFINED AT ARM 

46.12.555 ET SEO.; 
(n) private duty nursing and occupational, physical, and 

speech ~he~apiee THERAPY SERVICES provided i~ seheele BY SCHooL 
5ASED PRQVIDt;RS; 

(o) targeted case management sweep~ fer bi'!Jft ~islt pre'!J~a~E 
- SERVICES FOR APULTS WITH SEVERE MD QISABLING MENTAL 
ILLHESS AS Dt;FINED AT ARM 46.12.1925 ET SEQ.; FOR Pt;RSONS AGE 1§ 
AND OVER WITH PEVELQPMEHTAL DISABILITIES AS DEFINED AT ARM 
4§.12.1935 ET St;O.; AND FOR YOUTH WITH SEVERt; EMQTIONAL 
DISTURBANCE AS DEFINED AT ARM 46.12.1945 ET SEQ.; 

(p) inpatient and outpatient mental health services that 
have as a primary diagnosis one of the following ranges of ICD-9 
diagnosis codes: 290-302, 306-314, and 316; 

(q) clinical social worker SERVICES AS DEFINED AT ARM 
46.12.587 ET SEQ,; 

(r) licensed professional counselor SERVICES AS QEFINEQ AT 
ARM 46.12.620 ET SEQ.; 

(a) psychologist SERYICES AS DEFINED AT ARM 4§.12.580 ET 
~~ 

(t) community mental health center SERVICES AS DEFINED AT 
ARM 46.12.570 ET SEO.; 

(u) residential treatment center SEHVICES AS DEFINEP AT 
ARM 46.12,590 ET st;O.; 

(v) therapeutic group home SERVICES AS QEFINED AT ARM 
46.12.51§ ET SEQ.; 

(w) therapeutic foster can SERVICES AS QEFINED AT ARM 
46.12.516; aNi 

(X) Indian health service clinics on reservations•L 
(yl INTERMEDIATE CABE FACILITY SERviCES FOR THE MENTALLY 

RETARDED AS DEFINEQ AT ARM 46,12.1249 ET SEO.; 
Czl MEQICAL AND SUBGICAL SERVICES PRQVIPEP BY A DENTIST AS 

DEFINED AT ARM 46.12.601 ET SEO.L 
(aal DENTAL sgRVICES AS Dt;FIHED AT ARM 46.12.601 ET SEO.L 
(abl QENTUBE SERVICES AS QEFINEP AT ARM 46.12.601 ET SEQ.; 
(acl OUTPATIENT CHEMICAL PEPENQEHCX TREATMENT SERVICES AS 

DEFINED AT ARM 46.12.516 ET SEQ,; 
(ad) ABORTION SERVICES; AND 
(ae! SWING BED SERVICES AS DEFINEP AT ARM 46,12.510. 
(3) I~ addiei$ft ~$ $$¥er$d aerwieea, aft e~rellee ~eeipie~~ 

taqy ea~aift tbe fellawi~g aerwieea an aft aa needed 8asie1 AN 
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ENROLLED RECIPIENT MAY OBTAIN THE FOLLQHING COVERED SQVICES 
THRQQGH SELF-REFERRAL TO A PARTICIPATING OR NON-PABTIClfATING 
PROVIDER AND TUE HMO MUST 8EIM8URSE TUB PROVIDER OF A SERVICE TO 
WHICH THE ENRQLLEE MAY SELF-BEFEB: 

(a) family planning services pre?ided 8y a family plannin9 
pre?iderrl. 

Cil REPRQDUGTIVE HEALTH EXAKS; 
fiil PATIENT CQUNSELIBG: 
Ciiil PATIENT EDUCATION: 
( ivl LAB TESTS TO DE'fECT THE PBESEUCE OF CONDITIONS 

AFFECtiNG R£pRQPUCTIVE HJW,TJJ, SUCH AS THQSE I!M>INING THE 
THYROID. CHOLESTERQL/TBIGLXCEftiQES. PROLACTIN. PREGNANCY TESTS. 
AND DIAGNOSIS OF INFEBTILITX: 

!yl STERILIZATIONS AS DEFINEQ AT ARM 46.12.2002; 
lyil SCBEQING. TESTIBG. AND TREATMENT OF AND PBE- AND 

POST-TEST CQUHSELIBG FOB SEXUALLY TRAHSMITIED QISEASES AHD HIV; 
AND 

fyiil fAMILY PLAHHING SQPPLIES PRQVIDED BY TITLE X 
CLINICS. 

f4l IF A NQH-PARTICIPATIBG PROVIDER DETECTS A PRQBLBM 
OUTSIDE TUE SCOPE OF FAMILY PLAHHING SERVICES AS DEFINEQ AQOVE, 
SUCH PROVIDER SHALL REFEB THE ENRQLLEE BACK TO THE HMO· 

!51 AN ENRQLLEE IS ELIGIBLE FOR ALL NQN-CQVEBED SERVICES 
AND MAX OBTAIN NQH-COVEBED SERYICES IN THE USYAL MANNER· 

AUTH: Sec, 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-113 and 53-6-116 MCA 

4 6 • 12 , 4 813 HEALTH HAINTENAHCE ORGAHI ZATIQHS; CONTRACTS FOR 
SERVICES (1) The department may enter into a contract with an 
HMO lieeneed WITH A CERTIFICATE OF AUTHQRITY under the 
provisions of 33-31-201, et seq., MCA, to provide any of the 
services specified in ARM 46.12.4810. 

(2) remains as proposed. 
(3) A contract for the provision of services throuqh an 

HMO •ust meet the requirements of 42 CFR part 434. The 
department hereby adopts and incorporates by reference 42 CFR 
part 4 34, dated October 1994. A copy of the incorporated 
provisions may be obtained throuqh the Department of Sseial and 
Reha~ili~a~ien PUBLIC HEALTH AHD HUMAN services, Medicaid 
services Division, 111 N. Sanders, P.O. Box 4210, Helena, MT 
59604-4210. 

(4) and (5) remain as proposed. 
(6) An HMO may not in any manner hold enrelled resipiente 

AN ENRQLLEE responsible tor the debts of the HMO. 
(7) remains as proposed, 
f 8 l A COlfTRACT MAY BE TERMINATED FOR CAUSE. IF THE 

CQNTRACTQR FAILS TOi 
(a) PERFORM TUE S£RVICES WITHIN THE TIME LIMITS SPECIFIED 

IN THE CQHTRAct; 
Cbl PERFORM AHY REQUIREMENT OF THE CONTRACT; 
lcl PEBFORM ITS CONTRACTUAL DUTIES OR RESPONSIBILITIES 

SPECIFIEQ IN THE STANDARDS OF CONTRACTOR PERFQRMAHCE OEFINEQ IN 
THE CONTBACTi 
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!d\ CQMPLY WITH AHY LAW. REGULATION OR LICENSURE AND 
CERTIFICATION REOUIREHENT; OR 

(e\ CQMPLX WITH THE RESTRICTIONS AlfD LIMITATIONS PLACED OM 
COHTRACTQR ACTIVITIES UNDER THE CONTBACT AND ITS ATTACHMENTS. 

tat 1il Prior to termination of a contract or withholding 
of payments for cause, except as provided in tat 1il(a), a 
notice to cure will be sent to the HMO, stating the failures in 
performance and specifying elte "wajJer ef days the HMO has 1.!1. 
~ to correct the failures. The department may proceed with 
the proposed termination or withholding of payments, if the HMO 
fails to correct the failures in performance in the specified 
time period for correction. 

(a) A contract with an HMO may be terminated immediately 
in whole or in part by the department when~ 

lil the HMO becomes insolvent~ or 
i11l THE HMO loses a certificate of authority~ or 
11iil the department determines that termination is 

necessary to protect the health of enrelled reeipienes. 
ENROLLEES; 

Ciyl THE HMO APPLIES FOR OR CQNSENTS TO THE APPOINTMENT 
OF A RECEIVER· TRUSTEE. OR LIOYIPATION FOR ITSELF OR ANY OF ITS 
PRQPERTY; 

(v\ THE HMO ADMITS IN WHITING THAT IT IS UNABLE TO fAX 
ITS DEBTS AS TREY MATUR~j 

Cyi\ TUE HMO ASSIGNS FOR THE BENEFIT OF CREDITOR5; 
Cyiil THE HMO COMMENCES A PROCEEDING IN !Wii<RUPTCJI. 

REOBGAHIZA'riON. INSOLVENCY, OR READJUSTMENT UHDER A PROVISION OF 
A FEQERAL OR STATE LAW OR FILES AN ANSWER ADMITTING THE MATERIAL 
ALLEGATIONS OF A PEtiTION FILED AGAINST THE CONTRACT IN ANY SUCH 
PRQCEEQING; OR 

Cyiiil THERE IS A COMMENCEMENT OF AN INVOLUNTARY 
PRQCEEQING AGAINST THE HMO YNDEB ANY !Wfi<BUPTCX. BEORGAN I ZATION . 
INSOLVENCY. OR REAQJVSTHENT IN A PROVISION OF FEDERAL OR STAT~ 
LAW THAT IS HOT QISMISSED WITHIN 60 PAYS. 

(9) remains as proposed in text but is renumbered (10). 
f*9t illl An HMO may specify in a contract a limit to the 

number of enrelled reeipie,.es ENRQLLEES who can be enrolled with 
the HMO. If a limit is specified, the HMO must accept the 
number of voluntarily and assigned enrolled reeipie,.es ENRQLLEES 
up to the limit specified in the contract. 

(11) remains as proposed in text but is renumbered (12). 
~ i11l !he depare•e"t and an HH9 aay by •~e~al eensene 

eer•i,.aee a eeneraee, THE QEPhRTMENT OR AN HMO KAY TERMINATE THE 
CONTRACT WITUOUT CAUSE BY GIVING 60 DAYS WBITTEH NOTICE TO THE 
OTHER P,ARTY , 

(ill !he depare•ene .ay eer•inaee a 
Ga~ae inelwdee, ~~E ie ftsE li•ited ee, Ehe 

(h) 'l'he IIMQ is i11eeh e11e t 

eentraet fer ea~ee, 

fellewin'J• 

(e) 'l'he IIM9' s delivery eyete• is nee previdin'J •edieaid 
reeipiente wieh adeq~aee aeeese ee •edieal eer~ieeet 

(Ell 'l'he IIMQ's delivery e:reee• ia 11ee pra•.·idiniJ fer the 
a•<'ailabiliey ef all eer'<'ieee ae•.•ered ~nder Elte eafttJ!'aett 
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{e) ~e 1~9 is ne~ pre?idift9 praper ~•s~r~neea sf 
fin~nei~l aal?eneyr 

(f) ~e HM9 is ne~ au~s~~ft~i~lly ea-,lying wi~h ~11 
pra?ieiana af ~he eenl!r~el!J 

{!) ~a 1~9 is dieariaina~ing ag~ins~ persens eligi~le ee 
~. ee?ered uftder ~he ean~rae~ an ~he h~sis ef age 1 raee 1 seK, 
religien, na~ienal eri!il'l 1 ereed 1 ealer 1 physieal er aeftt-~1 
diea~ili~y 1 peli~ieel ~alief, aarieal e~atus •• he~lth sta~YSJ - fh) 'l'he HM9 is na~ in aa.plianse with federal er aeate 
laws ~l'ld re~l~~iana ge?erning ita perferaanee ar ~he pre?iaien 
at aar•,•iees, 

!14l THE CONTRACT MAX CONTAIN PRQPRIETABY INFQRMATIOH, AN 
HMO ENTERING INTO A CONTRACT WITH THE DEPARTMENT TO PROVIDE HMO 
COVERED SERVICES DOES NOT CONSTITUTE AN AGREEMENT TO RELEASE 
INf'OBMATION. INCLUDING INFORMATION CONCERNING THE PROVIDER' S 
INfQRKATION SYST£K. WHICH IS PBQPRIETABY IN NATURE. 

AUTH: Sec, 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-2-201, 53-6-101, ~3-6-113 and 53-6-116 MCA 

j6.12.4814 HEALTH MAINTEIWfCE ORGAlflZATIONS: PROVISION OF 
SERVICES (1)(a) through (1)(b) remain as proposed. 

(c) directing an enrelled reaipiene EHRQLLEE to the 
appropriate level of care for receipt of covered services; and 

(d) denial of payment to a provider for services provided 
to an enrelled reeipient ENROLLEE if ~ THJ!j participation 
requirements IN THIS SEC'l'ION are not met by the enrollee. 

(2) An enrelled reeipiel'l~ EHRQLLEE must use the 
participating providers in the enrelled reeipient'e ENROLLEE'S 
HMO. 

(3) and (J)(a) remain as proposed. 
(b) the enrelled reeipiene ENROLLEE receives a family 

planning service provided by a family planning provider AS 
PEf'lNED IN THE CONTBAC'l'; 

(c) the enrelled reeipient EHROLLEE receives an 
immunization or blood lead level testing provided by a public 
health clinic; or 

(d) the anralled reeipient EHROLLEE receives services 
provided for an urgent condition or emergency OR EHEBGEHCY ROOM 
~. 

(4) An HMO must provide COVERED services AS LISTED IN 
46.12.4810 to enrelled •adieaid reeipian~a ENROLLEES in the same 
manner as ~ services are provided to non-medicaid enrollees. 

(5) 'l'e ~he aaKi•u. sKtent peeeihle 1 an AH HMO must MAKE_! 
REASONABLE EFFORT TO inform enrelled reeipienh ENROLLEES of 
alternate providers for aerwieea net ee?erea hy ehe lbtO THE NON­
COVERED SERYICES LISTEp IN 46.12,4810(2). 

(6) An HMO, at a minimum, must provide enrell•eRt 
reeipienta tNRQLLEES the same AMQUNT. scope AND PUBATIQN for 
•aaieal preaedurea COVERED SERVICES as would be available under 
regular medicaid for those praeeduree COVEReD SERVICES. 
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(7) An HMO may at its discretion offer services to 
enrelled reeipien~e ENROLLEES beyond the scope of medicaid as 
defined in ARM 46.12.501. 

· (8) hn liMa •ay ftB~ i.peee li•i~atieflB Bfl days ef ser..,iee 
er l&ftiJ~h ef atay ~hat are •era reatrie~h·e than rBIJ\tlar 
•edi-ilio 

(9) and (9)(a) remain as proposed in text but are 
renumbered (8) and (8)(a). 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-113 and 53-6-116 MCA 

46.12.4815 HEALTH MAINTENAnCE ORGANIZATIONS: PARTICIPATING 
PROVIDERS (1) remains as proposed. 

(2) M IIM9 -st Mite a reaeeftable IJBsli faith ettert te 
eentraet with felierelly ,\talifieli health elifties 1 r\tral health 
elinies aftd BMistiHIJ pre~iliers ef terl)sted ease •aftaiJement fer 
hi1Jh risk prBIJft8ftt wa.eft, Whe deter.iRatisft ef ·~ether er ftet 
there haa heeR a IJBBd faith effert is •ads hy tihe depart•eftto 
THE HMO MUS'!' OFFER TO i 

(AI MEDICAIQ-ENROLLED TABGETEP CASE MANAGERS FOR HIGH RISK 
PREGNANT WOMEN WHO SERVE RECIPIEHTS IN THE ENROLLMENT AREA· 
TEBHS AND CONQITIONS THAT ABE AT LEAST AS FAVQRABLE AS THOSt; 
OFFEBEP TO OTHER PARTICIPATING PBQVIPt;RS PRQVIQING THIS St;RYICt;: 
AND 

(bl FEPt;RALLY OUALIF!t;P HEALTH CENUR~ OR RURAL HEALTH 
CLINICS WHICH St;RYt; Rt;CIPit;NTS IN THE t;NROLLMENT ARM, Tt;BHS AND 
CONPITIONS. t;XCLUQING Rt;IMBURSEMt;NT, THAT ABE AT LEAST AS 
fAVORABLt; AS THOSt; OFFERt;P TO QTHER PRIMARY CABt; PROVIDERS. 
PRQVIQING THE FOHC OR RHC SUBSTANTIALLY Mt;ETS THE SAME ACCt;SS 
AND CRt;PEHTlALING CRITt;BIA AS TUt; HMO' S OTHEB PRIMARY CAR,E 
PRQVIDEBS, 

( 3) An HMO must eeeperate MAl(E A BEASONABLt; t;FFOBT TO 
QQQPt;RATt;, where appropriate and feasible, with community-based 
organizations in the referral for and delivery of services 
available through those organizations. 

(4) remains as proposed. 
( 5) Aft JIM9 -y ftet empley er eefttraet witih a pre • ider that 

has aeeft 118ftetiefteli by ~- •edieaili preiJra•• UPON WRITTEN NOTICE 
BY THE Pt:PARTMEHT. THE HMO KQST EXCLQPE FROM PROVIPING COVt;REP 
SERVICt;S TQ Mt;PIGAID EHRQ4LEES A PROVIDEB WHO HAS BEt;N 
TEBHINAUP BY TUt; Mt;QICAIP PROGRAM IN ACCORQAHCE WITH ABK 
46,12.401Cll(ol. 

(6) remains as proposed. 
(7) A participating provider has no right to an 

administrative hearing os provided in ARM 46.2.201, et seq., 
46.12.409 and 46.12.509A for a denial of payment by the HMO IQ 
THE PRQVIDt;R FOR A St;RYICE PRQVIDt;Q to on aftrellee reeipisft~ 

£NROLLt:E· 
(8) remains as proposed. 

AUTH: Sec. 53-2-201 and 53-6-113 KCA 
IMP: Sec. 53-~-201, 53-6-lQl, 53-6-113 and 53-6-116 KCA 
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46.12.4816 BEIMBURS£MEHT OF PROVIDERS (1) Aft IIMQ May 
rei~rae a pert!iaipa~ift~ prawi••• i~ t:he •an~•• •~• t!ha a•aant!a 
t!he IIM9 ••••-i~ea are apprepria'ee t!e 'ehe pre'Jiaiert ef aerwiaaa • 
AN HMO MUST BEIHBURSE A FEDERAlLY QUALIFIED HEALTU CENTER OR A 
RVML HEALTH CLINIC WHICH IS A PARTICIPATING PROVIDER EITHER THE 
SAME CAPITATION PAXMQTS PQ ElfROLLEE HADE TO OTHER PRIMARY CARE 
PJ«>YIPQS OR. THE FACILITY SPECIFIC MEDICAID INTERIM RATE FQR 
EACH ENROLLEE YISIT. 

(2) An HMO need not reimburse, except as otherwise 
provided in thie rule, claias tor MEDICALLX NECESSARY services 
provided by non-participating providers it the same service is 
covered by the HMO under ita contract with the department. 

(3) An HMO must reimbune KEQICALLY NECESSARY family 
planning services AI;; DEFINED BY CONtRACT provided by a non= 
participating taaily planning provider to an enralled reaipiert• 
ENROLLEE who sought the services without referral. 

( 4) An HMO must reimburse immunizations and blood lead 
tasting provided by a public health clinic to an e~ralle• 
reaipiertt: ENROLLEE. 

(S) Aft liMB •sat! raiuarae a fteftpart:ieipatlift9 Jlrr.-ider fM" 
arty aewera• aerwiee farnieha• ~y t!he pre~i••• t!hat: wee prawide• 
heaaaea 4!ha eer•viae was neaded i-etUa'ealy t.e •eat! an Yr~e~t. 
ae~dit:ien er e•er~eney a~d t:he eireYM&4!1t~aes did Ret. pe-lt. a 
efteiae at pra~ider, 

+6t 151 An HMO must reimburse nonparticipating providers 
for services for urgent conditions, emergencies or emergency 
room screenings provided to an ENROLLEE enrelled reeipient. while 
t.he reeipieRt. ia 4>empararily ea4>eide t;he liMB's enrall•ent: area. 
~ ill An HMO, owned, controlled or sponsored by or 

affiliated with a religious organization, must reimburse a 
covered service received by an e~rella• reeipieRt: ENROLLEE that 
the HMO does not make available due to the service constituting 
a violation of the religious tenets of the organization, to 
which the HMO is related, 

+&t 1Il An HMO is not responsible for reimbursement of the 
disperi:!1i!IJ'!Me dispxq:ort:IJ:lnata share pa~ts for inpatient roapital services 
provided to an ertrelled reaipie~t. EHROLLEE. · -

(9) remains as proposed in text but is renumbered (8). 

AUTH: sec. 53-2-201 and ~3-6-113 MCA 
IMP: Sec, 53-2-201, 53-6-101, 53-6-113 and 53-6-116 MCA 

46.12.4817 HEALtH MAINTENANCE ORGANIZATIONS: REIMBURSEMENT 
OF HMOS (1) In consideration for all services rendered by an 
HMO under a contract with the department, the HMO will receive 
a payment each month for each enrelled reaipient ENROLLEE. This 
payment is the capitation rate. The capitation rate represents 
the total obligation of the department with respect to the costs 
of medical care and services provided to each ertrelled reeipien~ 
EHROLLEE under the contract. 

(l)(a) through (1)(b)(i) remain as proposed. 
(ii) based on services that are reasonably available to 

the enrelled reeipienta ENROLLEES of the HMO. 
(l)(c) through (1)~) remain as proposed. 
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(i) any amounts for the recoupment of losses suffered by 
an HMO for risks assumed under the contract or any previous risk 
contract; afltil 

( ii) any-M11Jtl61"tie..ate disproportionate share payrrents.-; AND 
Ciiil ANY PAYMENTS 8APE BY THE DEPARTMENT REFLECTIRG THt 

DIFFERENCE BETWEEN THE AMQUNTS PAID TO PARTICIPATING FEDERALLY 
QUALIFIED H&\LTH Ct:NTEBS AND RURAL HEALTH CLINICS BY THE HHO AHD 
THE REASONABLE COST OF PROVIDING SERVICES TO ENROLLEES, 

Cfl AT A MINIMUM. THE CAPITATION RATE MUST BE 51 LESS THAN 
THE UPPER PAYMEHT LIMIT. THE QEPARTHENT HAY REQUCE THE 
CAPITATION BATES UNDER THE CONPITIONS SET FORTH IN THE CONTRACT 
IF THEBE IS A FUNQING SHORTFALL. 

(2) remains as proposed. 
(3) The department reimburses to federally qualified 

health elinies CeNTERS and rural health clinics that are 
participating providers the difference between the amounts paid 
to them by the HMO and the reasonable coat of providing services 
to enrolled recipients. 

C a I THE QEPARTM.ENT RECOUPS FRQM FEQERALLY QUAL IFI EP HEALTH 
CENTERS AND RURAL HEALTH CLINICS THAT ABE PARTICIPATING 
PRQVIPEBS ANY EXCESS BETWEEN THE AMQUHTS PAID TO THEM BY THE HMO 
AND THE REASONABLE COST OF PROVIDING SERVICES TO ENROLLEES, 
QNLESS THE PROVIDES NOTIFIES BOTH THE HMO ANQ THE DEPARTMENT IN 
WRITING THAT IT FORFEITS COST-BASED REIMBQRSEKENT FOR ENROLLEES 
IN FAVOR OF TUE REIMBURSEMENT PAID BY THE HMO, 

Cbl IF AN HMO BECOMES A §UBCONTRACTOR TO A FEDERALLY 
OQALIFIEP HEALTH CEHTER OR RURAL HEALTH CLINIC. THE PEPARTKENT 
IS UNDER NO OBLIGATION TO PAY BEA:ZONABLE CO:ZT:Z TO THE HMO ONLY 
THE FEQERALLY OQALIFIEQ HEALTH CENTER OR RUBAL HEALTH CLINIC 
ITSELF REMA.INS ELIGIBLE FOR REASONABLE COST :ZET'l'LEMENT FOR 
FEQEBALLY OUALIFIEQ HEALTH CENTER AND RUBAL HEALTH CLINIC 
:ZERVICE§, 

( 4) T/llil depa.rtmmt reillburses M.apor't~ ctisproportiDnate share 
paynents tor inpatient b:>spital services provided to reeipienta 
ENROLLEES. 

(51 PRIOR TO JULY 1. 1996, THE PATE S:ZI RECIPIENT:> AB~ 
ELIGIBLE TO EHROLL WlTH AN HMO. THE DEPARTMENT WILL RECOUP ANY 
CAPITATION PAYMEHT:Z HAPE TO AN HMO FOR A NEWBORN ENROLLEE 
RETRQAGTIYELX PIS£NROLLED PEB 46.12.4806£10), 

(6) §TABTING JULY 1. 1996, THE PAtE :Z:ZI RECIPIENTS ABE 
ELIGIBLE TQ EHBOLL WITH AN HMO. THE PEPABTMEHT WILL RECQUP THE 
AFQC-BA:ZEP CAPITATION PAXMEHT:Z MADE FOR A NEHBOBN ENROLLEE 
RETRQAGTIVELX PETEBMINEP :>:ZI eLIGIBLE WITHIN FOUR MONTHS OF LIFe 
AND IN:ZTEAP PAX IHe S:>I-QA:>eo CAPlXAIION BATe FOR EACH MONTH OF 
EHRQLLMeNT. 

AUTH: Sec, ~J-2-201 and 53-6-113 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-113 and 53-6-116 MCA 

46.12.4821 HEALTH HAINIEtfANCe ORGANIZATION:>: ACCESS IO 
SERVICe:> (1) An anrelled reeipiena eNROLLEe must have the 
opportunity to choose a primary care provider to the extent 
possible and medically appropriate from any of the participating 
primary care providers in the reeipiento'e EnROLLEE'S HMO. lH£ 
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HMO MAX ASSIGN AN ENRQLLEE TO A PBIMABX CARE PRQVIDEB WHEN AN 
EHRQLLEE FAILS TO CHOSE QHE AFTER BEING NOTIFIED TO DO SO. THE 
ASSIGNMENT MQST BE APPROPRIATE TO THE ENROLLEE'S AGE, SEX AND 
RESIDENCE. THE HMO MAX LIMIT AN ENROLLEE'S AQILITX TO CHANGE 
PRIMARY CABE PROyiDEBS WITHOUT CAQSE. 

(2) An HMO's aedical service delivery ~ ~ must: 
(a) be located within the normal service delivery area of 

the personal residences of enrelle~ resipien~a ENROLLEES; 
(2)(b) through (2)(d) remain as proposed. 
(3) An HMO must have procedures for the scheduling of 

appointments for enrelle~ reeipien~e ENROLLEES that are 
appropriate in relation to the reason for the visit. lll:......A 
MINIMQM. THE TIME LIMIT ON APPQINTKEHTS KUST BE THOSE SPECIFIED 
JW.QL 

(a) An sftl!'elled l!'esipien~ ElfROLLEE with urgent symptoms 
must be seen within one day of contacting the participating 
provider. 

(b) Routine visits must be scheduled within 2 to 4 weeks 
of the date an enl!'elled l!'ssipien~ ENBOLLEE requests an 
appointment with the participating provider. 

(c) Appointments must be scheduled by specific time 
intervals and ne~ en a bleeM basis, 

(4) through (4)(d) remain as proposed. 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec, 53-2-201, 53-6-101, 53-6-113 and 53-6-116 MCA 

4§ 1 12.4824 HEALTH MAINTENANCE ORGANIZATIONS: GRIEVANCE 
PROCEDURES (1) An sftl!'elled l!'eeipien~ ENRQLLEE has the right of 
appeal as provided at ARM 46.2.201, et seq. 

(2) An HMO must have a written procedure, approved in 
writing by the department prior to implementation, for 
resolution of grievances brought by eftl!'elled l!'eeipien~s 
ENROLLEES either individually or as a class. EXCEPT AS NOTED 
BELQW. THE HMO'S GRIEVANCE PROCEDURE MUST PROVIDE FQR RESOLUTION 
OF A GRIE\IAHCE WITHIN 45 DAYS OF RECEIPT OF THE GRIEVANCE. 
RESOLQTION MAX BE EXTEHDED BEYOND 45 DAYS ONLY WITH THE HRITTEH 
APPROVAL OF THE DEPARTMENT· IN A SITUATION REQUIRING URGENT 
CARE OR EHEBGEHCY CABE, THE DEPARTMENT MAX REOUIRE THE HMO TO 
EXPEQITE RESOLQTIQN OF A GRIEVANCE WITHIN A TIHELINE ESTABLISHED 
BY THE DEPARTMENT, 

(3) An enrelled l!'eeipien~ ENROLLEE must exhaust the HMO's 
grievance procedure before appeal of the matter may be made to 
the department under the provisions of ARM 46.2.201, et seq. 

(41 FOR PURPQSES OF ARM 46.2.202(1) (c), THE 90 DAY APPEAL 
fEBIOD STARTS ON THE DAY THE ENROLLEE FILf)S A GRIEVANCE WITH THE 
11M2.&. 

AUTH: Sec. 53-2-201 and 53-6-113 HCA 
IMP: Sec. 53-2-201, 53-§-101, 53-6-113 and 53-6-116 MCA 

46.12.4825 HEALTH MAINTENAHCE ORGAHI ZATIONS: RECORQS AND 
CONFIPEHTIALITY (1) and (2) remain as proposed. 
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(3) An HMO must have in effect arrangements to provide for 
an adequate medical record-keeping system which includes a 
complete medical record for each enrelled reeipien~ ENRQLLEE in 
accordance with provisions set forth in the contract. ~ 
CQMPLETE MEDICAL RECQRD KAY BE KAINTAIHED BY AN HMQ'S 
PARTICIPATING PRQVIQEB. 

(4) and (4)(a) remain as proposed. 
(i) The department of social and rehabilitation services' 

confidentiality policy, adopted October 1, 1988, and published 
in the Department of Social and Rehabilitation Services Policy 
Manual ADM 102 is hereby adopted and incorporated by reference. 
Copies of the policy aay be obtained from the Department of 
seeial aftd RehalailU:aUert Serwieea PUBLIC HEALTH ANP HUMAN 
SERVICES, Office of Legal Affair&, 111 N. Sandera, P.O. Box 
4210, Helena, HT 59604-4210. 

(4)(b) remains aa proposed. 
(i) Consent for release is not required for the 

transmission of medical record information to participating 
providers providing services to the ertrelled reeipien~ ENROLLEE 
or to specialty providers who are retained by an HMO to provide 
services. 

(4)(b)(ii) through (4)(c) remain as proposed. 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-113 and 53-6-116 MCA 

46.12.4826 HEALTH KAINTEHAHCE ORGAHIZATIONS; RECIPIENT 
EQUCATIOH ( 1) •'"' liMO mlie~ pre<•'ide ~. all appl iean~a and 
eftrelled reaipient.e a wri~t.en e~o~planet.ien et all tee tar aer .. iee 
aftd marta~ed heal~ sere plane awailalale ~e reeipient.so 

(1) f~ An HMO must have written instructions for ee,.,R<I!r'Be>llcllceeodd 
r~piertt.a ENRQLLEES in the use of all services provided. The 
policy must include, but is not limited to, written information 
on service restrictions and limitations regarding appropriate 
use of the referral system, grievance procedure, after hours 
call-in system, provisions for emergency treatment, bow the 
reeipient. ENRQ4LEE may obtain services that are the 
responsibility of the HMO under ARM 46.12.4810 and the contract 
between the HMO and the department but which are not available 
through the HMO due to religious objections and bow to request 
a list of providers for the HMO. 

( 3) Aft liMO mlist. he'.>e a "'rit.~en st.at.emeAt. et pat.iert~ ri')hts 
and reapenaieili~iea, 'l'he et.a~e•eA\: mlia~ Ills sen~ ~· all rtew 
ertrelled reeipiertt.a, 'l'he et:a\:emert~ •tts~ Ills awailalille toe 
reeipiert~a lipart •••lies~. 'l'he ri•h~ ef t.he ••eipiertt: ~e re.liest: 
dieertrellmen~ mliet: lae e\:a\:ed in t:be at.a~emart~o 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-~-201, 53-6-101, 53-6-113 and 53-6-116 MCA 

ARM 46,12,4827 HEALTH &INTEHAHCE ORGAHIZATIONS; QUALITY 
ASSURAHCE (1) and (2) remain as proposed. 

(a) Copies of 42 CFR 434.34 may be obtained through the 
Department of Sseial aRd Rehabili~atieA 6erwieea PUBLIC HEALTH 
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AND HUMAN SERVICES, Medicaid services Division 111 N. sanders, 
P.O. Box 4210, Helena, MT 59604-4210. 

AUTH: sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-113 and 53-6-116 MCA 

4 . The Department 
co .. entary received: 

has thoroughly considered all 

coMHEHT: The rules should not be passed until there is an easy 
mechanism for the department to find out if the enrollees are 
satisfied with the HMO and not just through disenrollment 
procedures. 

RESPONSE: In addition to tracking the level of disenrollment 
requests from an HMO, the department will monitor recipient 
satisfaction with the HMO through quarterly surveys of randomly 
selected enrollees; quarterly reports submitted by the HMO on 
the status of all grievances filed; and monitoring calla 
received on the medicaid hotline. 

COMHENT: The rules should not be passed unless the actuarial 
study is made more clear as to who will do it and who will pay 
for it and whether there will be annual actuarial studies or 
not. 

RESPONSE: In August, 1994, the department contracted with 
UNISYS Corporation to develop the HMO program, including the 
actuarial study and setting of rates. UNISYS subcontracted with 
Lewin-VHI, a nationally recognized expert in medicaid managed 
care. Lewin-VHI developed the rates, including the annual 
update factor. While the department anticipates periodic 
actuarial studies to update the rates, the studies will not be 
done annually. 

COMHEHT: The rules should not be passed unless they state that 
the department may cut back on the amount of dollars HMO shall 
receive per enrollee due to shortfalls in the medicaid budget. 

RESPQNSE: ARM 46.12.4817(1)(f), concerning reimbursement, has 
been changed to provide for the reduction of the capitation rate 
in the event of funding shortfalls. 

CQMMEHT: There is no provider appeal mechanism in the rules. 

RESPQMSE: A non-participating provider of emergency care, 
urgent care, or emergency room screens (as defined in the HMO 
rule) would have standing as a third party to the HMO contract 
should an HMO fail to reimburse these services. Other providers 
are responsible for addressing and securing appeal rights during 
contract negotiations with the HMO. 

CQMMEHT: The Deaconess Billings Clinic Health System asks for 
clarification concerning mental health services. Deaconess 
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Billings Clinic Health Syste• also provides mental health 
services, mostly in the area of in-patient services. The System 
desires clarification of the various rules that are proposing 
how mental health services will be acquired or contracted for 
this patient population. For instance, ARM 46.12.4810(2) (p) 
states that an HMO is not required to provide inpatient and 
outpatient mental health services within particular ICD-9 
diagnosis codes. Those excluded codes appear to cover all of 
the more intense mental health services while implying that HMOs 
will be responsible for arranging health care coverage only for 
learning disabilities and simple alcohol and drug detoxification 
services. Our principal question in this area then is how will 
SRS be acquiring and contracting for the other •ental health 
services required by this population. We feel it is essential 
from a mental health perspective that mental health services be 
part of HMO networks unless some other suitable arrangement for 
contracting tor those services is being arranged. 

RESPONSE: The department is in the process of seeking a waiver 
from the federal government to implement a •anaged care program 
for all mental health services as defined in ARM 46.12.4810(2) 
(p). Prior to approval of the waiver, mental health services 
will be sought by enrollees in the same manner as non-enrolled 
medicaid recipients. Providers will continue to be reimbursed 
as they are now. The contractor for the mental health managed 
care program will be procured through the competitive request 
for proposals process. Interested parties seeking additional 
information should contact Randy Poulsen, Medicaid Mental Health 
Program Specialist, at (406) 444-2706. 

QQHME«T: Given that FQHC and RHC services are covered services 
under ARM 46.12.4810, how will these services be handled under 
an HMO plan? 

RESPQNSE: All FQHC and rural health clinic services, except for 
mental health services as defined in ARM 46.12.4810(2)(p), are 
considered covered services, and must meet criteria established 
by the HMO. 

ARK 46.12.4801 

COMHENT: Several terms used in the proposed rules require a 
definition in order to avoid confusion andjor disagreement. 
These include "federally qualified health center", "rural health 
clinic", "county office", "family planning provider" "public 
health clinic" and •medical service delivery site". 

RESPONSE: Federally qualified health center (ARM 46.12.1701, 
46.12.1703), rural health clinic (ARM 46.12.1601, 46.12.1603, 
46.12.1605), family planning provider (ARM 46.12.575, 
46.12.576), and public health clinic (ARM 46.12.571) are already 
defined elsewhere in ARM subchapter 12, Title 46. Those ARM 
citations have been added to the covered services listed in ARM 
46.12.4810(1). 
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The department believes the term "medical service delivery site" 
is self-explanatory and thus does not need to be added to ARM 
46. 12. 4801. 

A definition of "County office" has been added to ARM 
46.12. 4801. 

COMKEHT: The department has a unique opportunity to assure that 
definitions and implementinq lanquaqe contained in the HMO 
contract are consistent with the rule. Given the lack of 
clarity in the rule and the inconsistencies in definitions 
between the rule and HMO contract, the current draft contract is 
of little utility for discussion. What does the department 
intend to do to eliminate conflictinq definitions between the 
proposed rules and the HMO contract? 

RESPQNSE: The HMO contract has been finalized, and the terms 
and definitions in the rules have been conformed with those used 
in the HMO contract. The definitions of "enrolled recipient", 
"health maintenance orqanization", "manaqed health care 
contractor", "participatinq provider", "primary care provider" 
and "recipient" have been chanqed. 

CQMKEHT: In view of recent comments from the Office of the 
Insurance Commissioner reqardinq fees paid based on aqe and sex, 
could SRS provide documented evidence that this methodoloqy is 
acceptable. An HMO whose contract rates, even those set by 
other parties such as PHHS, would be reviewed in a compliance 
examination. If the HMO was out of compliance the HMO would face 
sanctions by the commissioner. The department should request 
that the Insurance Commissioner carefully scrutinize these 
rules, the draft SRS HMO contract and other HMO administrative 
processes and make a formal declaration that compliance with SRS 
rules won't jeopardize HMO compliance with insurance statutes. 

RESpQNSE: In a recent meetinq the department has confirmed with 
the Insurance Commissioner that medicaid rates may not be based 
on sax, but may be based on aqe and eliqibility cateqory (i.e. 
AFDC and SSI). ARM 46.12.4801(1) has been amended by deleting 
"sex." The staff of the Insurance Commissioner has been 
provided with the opportunity to review and comment on the 
proposed rules, the model HMO contract, and the proposed rates. 

ARM 46.12.4801(2) 

CQMMEHT: The definition of "community-baseQ organizations" in 
ARM 46.12.4801(2), does not include a list of the types of 
orqanizations that the definition would encompass. Has a list 
been prepared of potential community-based orqanizations that 
SRS believes may be interested in beinq so desiqnated for 
purposes of the proqram? If so, a copy of such list would be 
appreciated. Because an HMO is required unQer ARM 46.12.4815(3) 
to "cooperate, where appropriate and feasible with community­
based orqanizations in the referral for and delivery of services 
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available through those organizations," it is important that 
this definition be specific concerning which organizations fit 
within this category and what specific services are delivered. 

RESPONSE: The rule has been amended to list specifically the 
types of organizationa included in this definition. Thoae 
organizations include: 

local family planning clinics 
local Women, Infanta, and Children (WIC) projects 
local projects of Montana Initiative for the 

Abatement of Mortality of Infants (MIAMI) 
HIV testing, partner notification and early 

intervention 
childhood lead poisoning prevention services 
Cherish Our Indian Children 
Follow Me programs for special needs children 

ARM 46.12.4801(6) 

CQMMENT: The definition of "emergency care" in ARM 46.12.4801 
(6) refers only to inpatient and outpatient hospital services. 
What about emergency aervices provided by medical assistance 
facilities? Also, federal regulations require Federally 
Qualified Health Centers(FQHC) and Certified Rural Health 
Clinics(RHC) to provide "· •. medical emergency procedures as 
a first response to common life-threatening injuries and acute 
illness ... "(42 CFR 491.9(3)). 

RESPONSE: SB 388, enacted by the recent Legislature, requires 
the department to define "emergency care." The definition of 
emergency care in the HMO rule is consistent with that used in 
medicaid rules at ARM 46.12.102. Medical aasistance facilities 
are a subset of inpatient hospitals, so emergency services 
provided by them on an inpatient or outpatient basis would meet 
the definition of -ergency care. All FQHC/RHC services, 
including emergency services, are considered covered services 
except mental health services as defined in ARM 46.12.4810(2) 
(p). 

ARNA 46.12.4801(7) 

COMMENT: The proposed definition of "emergency room screens" in 
ARM 46.12.4801(7) is not clear concerning the level of care 
needed in order for reimbursement to be made. 

RESPONSE: The definition is consistent with that used in 
federal COBRA regulations. The level of care required is that 
required by those same regulations, i.e. whatever is required, 
within the capacity of the facility, to assess if the patient 
has an emergent condition or is in active labor, and to 
stabilize the patient's condition prior to transfer. Both the 
HMO contract and ARM 46.12.4816(6) and (9) further reflect the 
SB 388 requirements that HMOs reimburse emergency care, urgent 
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care, and emergency room screens at rates not less than 
department rates. 

ARM 46.12.4801(9) 

CQMMENT: The definition of "enrollment area" in proposed ARM 
46.12.4801(9) indicates that an "enrollment area" may not be 
less than an entire county and that an HMO's service capability 
will be as required by the department and set forth in the HMO 
contract. There may be circumstances where a provider is 
licensed in a county, but not have service capacity throughout 
the county. Further, residents in a county may access their 
care through medical providers outside their county of 
residence. 

BESPQHSE: The department agrees with the comment and has 
changed the definition of "enrollment area" to reflect the 
circumstances noted in the comment. 

CQMMENT: The current draft HMO contract does not contain a 
definition of "service capability" for purposes of the 
enrollment area. Will such a definition or formula be added to 
the HMO contract to ensure that an HMO has sufficient provider 
capacity for the potential medicaid recipients eligible to 
enroll in an HMO? Also, how will the department's definition or 
formula address outlying areas of a county, such as the Augusta 
or Lincoln areas of Lewis ' Clark county? 

RESPONSE: In Section 2.10 of Attachment 1 of the HMO contract, 
the HMO must demonstrate to the department the capability to 
provide covered services to the maximum number of enrollees it 
states it can cover in an enrolll11ent area. This must be 
demonstrated to the department's satisfaction prior to 
recipients being allowed to enroll with the HMO in that 
enrollment area. Thera is no formula used. The determination 
will be made on a case-by-case basis. Criteria to be examined 
include primary care provider (PCP) to recipient ratios. 

ARM 46.12.4801(12) 

CQMMENT: In the definition of "health maintenance organization" 
in proposed ARM 46.12.4801(12) and in other places in the 
proposed rules there is reference to an RHO's license to 
operate. The rules should refer to an HMO operating under a 
"certificate of authority" since that is the term used in 33-31-
201(1), MCA. 

RESPQHSE: In places where it appeared in the proposed rules, 
the department has replaced "license" with "certificate of 
authority." 
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ARM 46.12.4801(13) 

COMMEHT: The structure of the first sentence in the definition 
of "managed health care providers" at proposed ARM 46.12.4801 
(13) seems to &pacify that fee for service systems of care are 
managed health care provider&. Is this the intent of the first 
sentence? 

RESPONSE: The definition of "managed health care providers" at 
ARM 46.12.4801(13) refers to both of the department's managed 
care progra111s: liMOs, in which reimbursement is based on 
capitation rates; or PASSPORT to Health, in which reimbursement 
is based on fee-for-service or cost-based reimbursement. 

COMMENT: Would it be helpful to remove the word "provider" from 
this definition so as not to contuse the role of actual 
deliverers of medical services with the role of HMOs as 
financial intermediaries? 

RESPONSE: The department agrees with the comment and has 
changed the term from •managed health care provider• to •managed 
health care program.• 

ARM 46.12.4801(14) 

COMMENT: The definition of "managed health care contractor" in 
proposed ARM 46.12.4801(14) does not clarify which entity is a 
managed health care contractor. Does the department have a 
contract with such an entity? If so will that entity be 
identified in the rules? 

RESPONSE: This term "managed health care contractor" has been 
changed to the ter111 used in the HMO contract, •administrative 
contractor for 111anaged care. • The department has awarded a 
contract to UNISYS corporation to be the adlllinistrative 
contractor for managed care through June, 1997. Since this 
contract will periodically come up for co111petitive bids, the 
department has not put the na111e of the organization in the 
rules. 

ARM 46.1.4801(15) 

CQMMEHT: The proposed rules clearly indicate that the 
department does not wish to be in privity with any provider of 
services which has a relationship with an HMO. Consequently, it 
is reco111111ended that reference in the definition of 
"participating provider• in proposed ARM 46.12.4801(15) to any 
subcontract or employment arrangement be stricken and the 
definition read as follows: " .•. means a provider of medical 
and services rendering care under an arrangement with an HMO". 

RESPONSE: The department does not wish to know every detail of 
the relationship between the HMO and its participating 
providers, but does require certain information. Under Section 
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1.1 of Attachment 1 of the HMO contract, participating providers 
are considered subcontractors. section 10.A. of the HMO 
contract specifies that subcontracts must be approved by the 
department. Finally, to comply with federal statute, the 
department reserves the right in Section 13.0. of the HMO 
contract to inspect any physician incentive plans. 

The definition of "participating provider" has been changed to 
conform with the definition used in the HMO contract. 

ARM 46.12.4801(16) 

COMHEHT: The definition of "primary care provider" of proposed 
ARM 46.12.4801(16) is significantly different than the 
definitions included in the current PASSPORT to Health Program 
rule(ARM 46.12.5002(11)) and the draft HMO contract. Under the 
current PASSPORT program, physician assistants, nurse 
practitioners and clinics are allowed to enroll as PASSPORT 
providers and serve as gatekeepers. Unfortunately, Montana's 
only currently available state-wide, commercial HMO does not 
recognize mid-level providers as gatekeepers. The definition of 
"primary care provider" should be consistent in all three 
documents and that, at a minimum, any provider eligible to be a 
primary care provider (gatekeeper) under PASSPORT should be 
eligible to be a gatekeeper in an HMO. 

RESPQNSE: The definition has been changed to conform with the 
HMO contract. The rule allows, but does not require, mid-level 
practitioners to be primary care providers. 

The department is putting an HMO that contracts with it at 
financial risk for providing certain services. The HMO must 
have the ability to manage that risk. As a result, the 
department will not put additional constraints on how the HMO 
meets ita responsibilities to medicaid enrollees, The only 
exception is for family planning; immunizations and lead testing 
at public health clinics; and urgent and emergent care. 

COMMENT: If the department chooses to leave proposed ARM 
46,12.4801(16) unchanged, please address how access to care for 
the medicaid population will not diminish if an HMO limits their 
primary care providers/gatekeepers to physicians only? 

RESPONSE: Allowing HMOs to limit who can be a primary care 
provider does not diminish access in the same way that the 
PASSPORT program's criteria (eg. on 24 hour coverage) do not 
diminish access. As in PASSPORT, an HMO cannot come up in an 
area unless the HMO has a sufficient provider network. The 
PASSPORT program has a smaller number of primary care providers 
available than would be available without PASSPORT, but it is 
the providers' commitment to seeing medicaid patients that 
expands access. 
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COMMENT: Are current depart111ent standards for provider 
participation in PASSPORT less stringent than standards used by 
existing licensed HMOa to determine gatekeeper participation? 

RESPONSE: It appears that the department's standards for who 
can be a PASSPORT provider may be less stringent than those of 
the three HMOs with a certificate of authority to do business in 
Montana. 

COMKEMT: Will exclusion of nurse practitioners and physician 
assistants as gatekeepers at an HMO's discretion pro111ote "the 
efficient and economical provision of services while protecting 
the overall integrity of the Medicaid program•? 

RESPONSE: The department expects that the imposition of 
financial risk will promote the efficient and economical 
provision of services. The PASSPORT prograa, in which PASSPORT 
providers are not at financial risk, has already reduced the 
rate of growth of the Medicaid program. Because of financial 
risk, HMOs have even more incentive to manage services, and must 
be given as auch freedo111 as possible to do so without 
sacrificing quality of care. 

ARM 46.12.4801(16) 

CQMMENT: The Montana Hospital Association (MHA) objects to the 
definition of "primary care provider" in proposed ARM 
46.12.4801(16) by which the department requires that an enrolled 
recipient "gain approval to obtain services fro111 other medical 
professionals". MHA suggests that SRS limit the definition of 
"primary care provider• to identifying who that professional is, 
and leave the operational consideration of approval for services 
to the HMO. HMOs in soae managed care markets now allow some 
self referral for specialty care and point of service plans 
which SRS should not discourage by fiat. 

RESpQNSE: The department agrees with the comment and has 
changed the definition of "priaary care provider" to conform 
with the HMO contract. The revised definition allows HMOs to 
determine policies on how enrollees obtain services. 

ARM 46.12.4802(17) 

CQMMEMT: The department should consider an alternative to the 
term "recipient• in proposed ARM 46.12.4801(17). The department 
historically differentiates between "eligible" and "recipients" 
by the actual receipt of medical services. Usinq the term 
recipient instead of •medicaid eligible person" or •enrollee" is 
confusin9· 

RESPQNS£: When discussing budget-related issues, the departaent 
does distinguish between recipients and eligibles. However, for 
all other purposes, including the rest of the aedicaid rules, 
"recipient" refers to someone who has been approved for 
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medicaid, whether or not the person actually receives medicaid 
services. To be consistent with the general usage of 
"recipient," the term is used in the HMO rule as well. A 
recipient is anyone eligible for medicaid; an enrollee is any 
recipient actually enrolled in an HMO. 

ARM 46.12.4802 

CQMKEHT: While the department has noted that it intends to make 
HMO enrollment mandatory for "able-bodied adults" next year, the 
date for such an action is not listed. Clarification is needed 
concerning when in 1996 this category of recipients will be 
mandated to enroll in an HMO. 

RESPQNSE: At this time, welfare reform is scheduled to start 
being phased in in February, 1996. The rules for that program 
are scheduled to be promulgated in the fall of 1995. The HMO 
rule will be amended after the promulgation of those rules to 
specify who is mandated to enroll in an HMO. 

ARM 46.12.4804(2) 

CQHMENT: The HMO program is supposed to be voluntary, but 
proposed ARM 46.12.4804(2) would mandate enrollment into HMO for 
all newborns, whether or not their mothers are in the HMO. Does 
this mean that the newborn will not be allowed to participate in 
Passport? What happens if the mother (parent) wishes the 
newborn to receive care from a provider that is not a 
participating provider or primary care provider in the HMO? 
Will they have the option on the date of birth to enroll the 
newborn with a PASSPORT provider or obtain care from a non­
participating provider? 

RESPONSE: The department agrees with the comment. The 
enrollment requirement for newborns has been removed. 

ARM 46.12.4804(3) 

CQMMENT: Proposed ARM 46.12.4804(3) prohibits individuals 
exempt from participation in the primary care case management 
program (PASSPORT), as provided in ARM 46.12.5003, from 
enrolling in the HMO program. ARM 46.12,5003(2) (n) exempts 
medicaid recipients "enrolled in a health maintenance 
organization (HMO)" from participation in PASSPORT. Therefore, 
by reference, an otherwise eligible recipient who voluntarily 
enrolls in an HMO plan becomes "ineligible" to participate in an 
HMO contracting with the department. The department clearly 
needs to eliminate this Catch 22 for medicaid recipients. 

RESPONSE: The rule has been amended to provide that people who 
meet the criteria in ARM 46.12.5003(2) (a) through (m) cannot 
enroll in the HMO program. 
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ARM 46.12.4804(3) 

COMKEHT: Please describe the persons who presently fit the 
exemption under proposed ARM 46.12.4804(3). 

RESPONSE: The categories of persons are: medically needy; 
subsidized adoption; medicare eligible; nursing home or 
intermediate care facility for the mentally retarded; medicaid­
eligible for lees than three months; resident of an area not 
covered by PASSPORT; only retroactively eligible; lacking a 
primary care provider who is willing to accept the recipient; 
already enrolled in managed care under private insurance; 
exempted by department because of hardship; receiving medicaid 
home and comaunity-based waiver services for aged or disabled; 
medicaid restricted card program; or enrolled in a health 
maintenance organization. In general, the exemption is 
automatically made by TEAMS, the department's computerized 
eligibility system. Hardahip exemptions are made by the 
administrative contractor for managed care or department staff. 
ARM 46.12.5003 provides the apecific criteria. 

ARM 46.12.4804(3) 

COMKENT: MHA suggests the department amend proposed ARM 
46.12. 4804 (3) of this part to allow recipients exempt from 
required participation in Passport to enroll in HMOs. MHA does 
not understand why the department would exclude medicaid 
recipients so inclined from participating in an HMO, unless this 
exclusion pertains only to institutionalized persons. 

RESPONSE: While there are other exemptions besides being 
inatitutionalized, all reaaons for exemption have in common that 
it does not make sense for people in thoae situations to be in 
a managed care program. This ia because enrollment would create 
a hardship (eg. for a subsidized adoption child living out of 
state; person retroactively eligible); there is already 
oversight of the person's care (eg. institutionalized; home and 
community-based waiver); the bulk of a person's care is paid by 
someone other than medicaid, and the savings would accrue to the 
third party (eg. Medicarefmedicaid recipient&); or the person's 
eligibility is readily subject to change (i.e. medically needy). 

ARM 46.12.4805(2) 

COMMENT: ARM 46.12.4805(2) states: "An eligible recipient may 
request enrollment with a particular HMO." Will HMO& as well as 
collllllunity-based organh:ations be permitted to advertise for 
enrollees? If so, will SRS retain the right to review ad copy 
and promotional materials? 

RESPONSE: HMOs will be allowed to advertise to potential HMO 
enrollees. The HMO contract provides for department approval of 
marketing materials. While the department can require HMOs 
signinq a contract to coordinate with collllllunity-based 
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organh:ationa, the department has no jurisdiction over those 
organizations, and so cannot regulate the advertisement of their 
services to the medicaid population. 

ARM 46.12.4805(2) 

COMHENT: Proposed ARM 46.12.4805(2) allows an eligible 
recipient to request enrollment with a particular HMO. It 
appears that there is no limitation concerning how often (other 
than once a month) a recipient can change enrollment and thus no 
limitation concerning how often one can enroll in the same HMO. 
While HMO shopping will probably be limited, it seems more 
practical to limit changes to once a year when a new benefit 
period begins. We encourage the department to apply for the 
necessary 1115 waiver concerning this issue as soon as possible. 

RESPQNSE: The ability to change once a month is available in 
the existing PASSPORT program. Only 4. 5\ of the people on 
PASSPORT in a given month request change of PASSPORT provider. 
Moat of those are because they had failed to choose a provider 
on their own and thus had been mandatorily assigned to a 
provider they did not want. The department expects this trend 
of few people changing to continue under HMO. As a result, the 
department believes HMOa will have the benefit of stability 
without the department having to restrict a freedom that is not 
abused. 

ARM 46.12.4805(3) 

COHHENT: Given the department's current definition of 
"enrollment area" in proposed ARM 46.12.4801(9), proposed ARM 
46.12.4805(3) should be amended to replace "locality" of the 
recipient's residence with •county•. If the department chooses 
to adopt this rule as proposed, who will determine if the HMO is 
providing services in the "locality of the recipient's 
residence"? Will it be acceptable for a recipient residing in 
Musselshell or Treasure county to enroll with an HMO providing 
services in Yellowstone county? If not, and a recipient is 
currently receiving their medical services from a participating 
provider in Yellowstone county, will they be required to change 
providers under this rule? Would the department allow 
enrollment of persona who normally receive their medical care in 
the HMO's county of operation, but the person resides in an 
adjoining county? 

RESPQNSE: As noted in the response to comments on ARM 
46.12.4801(9) the last sentence in the definition of "enrollment 
area," has been replaced with "If a proposed enrollment area is 
other than an entire county or counties, the proposed enrollment 
area should reflect the area of the county or counties that 
correspond to normal service delivery area." 

A recipient will be able to enroll with an HMO if the recipient 
lives in an enrollment area served by the HMO. The HMO may 
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include in an enrollment area a county in which it has no 
primary care providers because of unavailability if the 
residents of that county travel for health care to an adjacent 
county in which the HMO does have primary care providers. 

In the example used in the comment, if the HMO'S enrollment area 
is only Yellowstone county, then only recipients livin9 in 
Yellowstone county can enroll. Recipients in Musselshell and 
Treasure counties would be ineligible to enroll in the HMO in 
Yellowstone county, and would not be required to change from 
their existing PASSPORT primary care provider under this rule. 
However, if tbe HMO'& enrolbaent area is Yellowstone, 
Musselshell, and Treasure counties, recipients in Musselshell 
and Treasure counties could choose the HMO and could choose, but 
would not be required to change, an HMO primary care provider in 
Yellowstone. 

ARM 46.12.4805(4) 

The department has amended this rule to clarify that a recipient 
may not initially enroll with an HMO if the person is 
hospitalized. This amendment was presented in the department's 
testimony at the rule bearing on June 14. 

CQMMENT: The department's testimony and proposed amendments to 
the rules clarify that under proposed ARM 46.12.4805(4) a person 
may not initially enroll in an HMO while hospitalized but allows 
enrollment while hospitalized at other times. Allowing a 
recipient who is hospitalized or suffering from any acute 
illness to opt into an HMO opens up the HMO to the risk of cost 
shifting through the persuasion of seriously ill persons to 
enroll in an HMO when the illness or hospitalization strikes. 
such an action would doom any efforts to privatize medicaid 
care, in that risk of loss would increase. It is urged that the 
term of enrollment for a medicaid recipient be for the contract 
year agreed upon between the department and HMOs unless the 
recipient is disenrolled for cause or due to loss of recipient's 
eli9ibility for the prO'}ram. 

RESPQNSB: It appears the first concern expressed is based on a 
misunderstanding, i.e. that this rule "allows enrollment while 
hospitalized at any other time.• The rule expressly prohibits 
the start date of a recipient's enrollment from falling in the 
midst of a hospitalization. This is in accord with a provision 
in SB 388 enacted by the recent Legislature. 

The HMO will be responsible for any subsequent hospitalizations 
while a person is an enrollee. Inpatient hospital services are 
a covered service. The cost of inpatient hospital services are 
included in the capitation rate. HMOs serving commercial 
clients cover hospitalization, so it is expected HMOs have 
experience managing this medical service. It is not 
unreasonable for the department to expect HMOs to bear the risk 
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for managing this service for medicaid enrollees, whether or not 
they had been hospitalized prior to enrollment. 

Recipients may not be locked into an HMO without a federal 
waiver. A federal waiver has been requested for certain able­
bodied adults who will participate in the upcoming welfare 
reform proqram. A six-month lock-in may be requested through a 
1915(b) waiver if the HMO is federally qualified (none of the 
HMOs in Montana have this designation). Mandating recipients 
into an HMO may also be obtained through a 1915(b) waiver if the 
recipient is given a choice of two or more liMOs. 

A one-year lock-in without choice among two or more HMOS would 
require an 1115 research and demonstration waiver. These 
waivers are only granted when states want to demonstrate new 
systems of delivering medicaid services. A simple lock-in would 
not meet that criteria. 

ARM 46.12.4805(5) 

CQMMEHT: The provision in proposed ARM 46.12.4805(5) that 
enrollment be allowed upon receipt of a verbal request by the 
managed health care contractor creates difficulties. Should the 
option of a verbal enrollment be eliminated to assure 
understanding by patients of the consequences of their actions 
and to eliminate the probability of numerous enrollment changes 
within short time frames? We suggest that enrollment be by 
written request only. The process of enrollment as described in 
this subsection appears cumbersome and could result in increased 
administrative complexity. 

BESPQNSE: The enrollment of recipients in PASSPORT to Health 
via verbal or written requests has reduced paperwork and mailing 
costs, and made the PASSPORT enrollment system more responsive 
to recipients. All recipients new to managed care are contacted 
to make sure they understand the program, and are afforded the 
opportunity to enroll right then over the phone. This 
opportunity has increased the nUIIIber of people who enroll on 
their own. The department anticipates this experience will 
continue when HMO is a managed care option. 

Recipients retain the right to change PASSPORT providers or 
between the PASSPORT and HMO programs each month. The option of 
a verbal request was made to reduce paperwork required to 
maneuver within the medicaid managed care system. Under 
PASSPORT, only 4.5t of the population change in any given month. 

ARM 46.12.4805(5) 

COMHENT: Is there a system in place that will prevent possible 
duplication in enrollment, i.e., a recipient that may somehow 
become enrolled in two HMO's at once. 
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RESPONSE: The three data systems, TEAMS, MMIS, and the managed 
care enrollment eystem created by UNISYS Corporation, the 
adminietrative contractor for managed care, communicate with one 
another and verify enrollment data. Consequently, a recipient 
would not be able to enroll with more than one managed care 
provider. 

ARM 46.ll.4805(5)(b) 

CQMMEHT: Under proposed ARM 46.12.4805(5)(a) enrollment will 
apparently be permitted at other locations designated by the 
department. Will the enrollment form as well as verbal 
enrollment elections, if verbal enrollment is retained in the 
rules, be permitted at the point of service? We feel this 
should expressly not be permitted to occur. 

RESPONSE: The other locatione will be able to take written 
enrollment requeata from recipients and forward those requests 
to the administrative contractor for managed care. The language 
of the rule has been changed to clearly state this. 

COKMENT: The concept of first come, first enrolled is 
acceptable. It is uncle;~.r, however if the contr;~.ctor will 
determine the order of enrollment or the HMO provider. 

RESPONSE: The order of enrollment ie the order in which the 
enrollments are received by the administrative contractor for 
managed care. The rule has been amended to clarify this. 

CQMMEHT: The proposed rule fixea the number of eligibles as 
determined in the contract with the HMO. Until this process is 
better understood, an HMO may only be willing to contract if it 
is able to atop accepting enrollees when it perceives that it 
has reached the uximum level of acceptable risk. If, for 
example the first 20 enrollees h;~.ve severe medical conditions, 
the HMO may not be willing to accept further enrollees. An 
esc;~.pe clause is important for initial HMO contracts in order 
that both the HMO and the department understand that a mixture 
of medicaid eligible be directed to the HMO, not merely eligible 
persons in need of significant medical care. 

RESPONSE: section 2. 10 of Attachment 1 of the HMO contr;~.ct 
permits the HMO to set the maximum number of enrollees it will 
accept in each enrollment area. The HMO may change the maximum 
enrollment with 30 days notice to the department. 

ARM 46.12.4805(6) 

COMK£NT: The Montana Hospital Association (KHA) seeks 
clarification of the term "capacity" of the HMO in proposed ARM 
46.12.4805(6). Does the department intend to enroll medicaid 
recipients to the fullest extent the "75/25" ratio allows, or 
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does the department intend to allow the HMO to limit the 
percentage or number of enrollees the HMO will accept? Later 
rule language seems to suggest the latter. Will HMOs be free to 
limit the percentage of their medicaid enrollment to total lives 
enrolled? 

RESPQNSE: The term "capacity enrollment" has been changed to 
"maximum enrollment as determined by contract." As specified in 
section 2.10 of Attachment 1 of the HMO contract, the department 
intends to allow an HMO to determine what its maximum medicaid 
enrollment will be, and consequently to allow HMOs to limit the 
percentage of total enrollment comprised of medicaid enrollees. 
The department will confirm the HMO has the capability to serve 
the maximum number, and that the maximum number does not exceed 
the 11 75/25" rule unless a waiver has been obtained to do so. 

Please note that per CFR 434.26(b), a state can request a waiver 
of the 75/25 rule for up to three years for a new HMO. 

ARM 46.12.4805(7) 

CQMMEHT: Proposed ARM 46.12.4805(7) bases the obligation for 
enrollment upon the request for enrollment being received by the 
managed health care contractor, however, it does not require 
that the managed health care contractor transmit the enrollment 
information to the HMO by a certain date. In order for an HMO 
to place an eligible recipient on its system a reasonable time 
from the date of receipt is necessary. 

RESPONSE: The deadline for notifying the HMO of its enrollees 
is specified in Attachment 5 to the HMO contract. Specifically, 
the HMO will be notified by the last working day prior to the 
month of enrollment. 

COKKEHT: The term "monthly eligibility deadline" used in 
proposed ARM 46.12.4805(7) is not defined. 

RESPONSE: The term "the monthly eligibility deadline" has been 
replaced with the phrase "the last four working days of the 
month". 

ARM 46.12.4805(8) 

COHMEHT: Proposed ARM 46.12.4805(8) states that a medicaid card 
is issued to enrolled recipients. However, an HMO may issue an 
appropriate identification card also. Providers will have 
substantial write-offs for services rendered if they deliver 
services to persons they are not authorized to treat. This is 
a dilemma in all health care plans and could be significantly 
alleviated if a single card were produced for a medicaid-covered 
person. The card should list which HMO network the patient is 
covered under to assist the provider at time of registration to 
determine if the patient is staying in or going out of network 
for services. 
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RESPONSE: Medicaid will continue to issue a monthly card to all 
recipients. currently, the recipient's PASSPORT provider's name 
and phone nuaber are listed right below the recipient's name. 
When the HMO pr09ram is implemented, a recipient selecting an 
HMO will have the name and phone number of that HMO listed under 
the recipient's name. The provider manual for the HMO pr09ram 
will emphasize the need to check the medicaid card itself, even 
if the patient also has a card issued by the HMO. 

ARK 46.12.4805(10) 

CQMMENT: ARM 46.12.4805(10) conflicts with the concept of a 
voluntary HMO as specified in proposed ARM 46.12.4805(1) and is 
outside the authority of the department's pending 1915(b) 
waiver. Given the department's June 15, 1995 letter to HCFA 
deleting the request for a mandatory assignment procedure under 
this waiver, this section should either be dropped entirely or 
amended to reflect "default assignment• to the PASSPORT pr09ram 
only, if available. If the department proposes to do otherwise, 
please cite the department's authority to impose such mandatory 
and/or default assignment. 

The Montana Hospital Association (HHA) opposes ARM 46.12.4805 
(10). MHA understands that enrollment by medicaid recipients in 

HMO managed care is voluntary, as stated in proposed ARM 
46.12.4805(1). SRS appears to counter this language in proposed 
46.12.4805(10). 

What is the process for the random assignment? Could one 
particular HMO become the recipient of adverse selection? 

Proposed ARM 46.12.4805(10) provides for alternating enrollment 
of unassigned persons between the Passport and HMO pr09rams. We 
suggest that the department make a reasonable effort to steer 
eligible recipients toward available HMOS from the passport 
pr09ram. FUrther, alternating assignment may tend to enroll a 
larger proportion of recipients to smaller HMOs. In order to 
avoid placing an HMO out of coapliance with (9), recipients 
should be apportioned based upon the number of enrolled persons 
in the various HMO&. 

The proposed rule states patient allocation rulea. If further 
detail has been drafted concerning this rule, it would be 
appreciated. suggest "randoa assignment" be defined or the 
procedure for assignment be otherwise identified by some 
examples. In addition, there is no authority to mandate 
recipients into an HMO in the mandatory assignment process. 

RESPONSE: The department agrees with the comment on the 
department's authority and has removed the provisions allowing 
mandatory assignment into an HMO for newborns and people who 
fail to choose a managed care pr09ram on their own. 
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ARM 46.12.4805(11) and (12) 

CQMMEHT: ARM 46.12.4805(11) and (12) will allow an eligible 
recipient to change HMO or primary care case management programs 
at will. such a result limits significantly the ability of a 
risk taking entity to manage the program. we have found that by 
limiting choice for changing a primary care provider to an 
annual one, our insureds' care can be far more intelligently and 
appropriately managed. By allowing an eligible recipient to 
move from program to program at will, the department will 
increase paper work, encourage persons with high usage to 
migrate to certain programs and off of the non-risk assuming 
programs and defeat an underlying purpose of an HMO which is to 
allow the creation of a primary care doctor patient 
relationship. 

RESPONSE: ARM 46.12.4805(10), (11) and (12) have been deleted, 
so there is no need to address the mandatory assignment portions 
of the comment. The response to a comment on ARM 46.12.4805(2) 
addressed the need to limit a recipient's ability to change 
managed care programs. 

OQMMENT: The term "timely fashion" in proposed ARM 46.12.4805 
(11) should be defined. 

RESPONSE: Due to the deletion of (11), the term has not been 
defined. 

COMMENT: Does proposed ARM 46.12.4805(11) and (12) address the 
assignment of the recipient to a physician or to a particular 
managed health care organi~ation, i.e., HMO or Passport? 

RESPONSE: Due to the deletion of (11) and (12), there is no 
need to address the comment. 

CQMMEHT: Given the department's June 15, 1995 letter to HCFA 
withdrawing the request for a mandatory assignment procedure, 
proposed ARM 46.12.4805 should be amended to replace the term 
"managed health care provider", which includes HMOs, with 
"PASSPORT provider" since a recipient cannot be assigned to the 
HMO under the department's pending 1915(b) waiver. In addition, 
the term "PASSPORT provider" should then be added to ARM 
46.12.4801 Definitions. 

RESPQHSE: Due to the deletion of (10), (11) and (12), there is 
no need to address the comment or define the term "PASSPORT 
provider." 

ARM 46.12.4806 

QDMMENT: The exact logistics of the disenrollment process in 
proposed ARM 46.12.4806 need to be more clearly stated. Timing 
of the transfer of documents is critical. Will all HMOs have 
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the same cut-off dates for processing new enrollees? 
detailed inforaation would be appreciated. 

More 

RESPONSE: The manner for a recipient to request disenrollment 
is as follows. Recipients can request disenrollment from an HMO 
without cause. The recipient disenrolls by calling the 
administrative contractor for managed care, by sending a written 
request to that same contractor, or by filling out a form and 
requesting the HMO forward it to the contractor. The HMO 
contract requires the HMO forward a disenrollment request within 
three working days. 

The manner for an HMO to request disenrollment of a recipient is 
as follows. The HMO can request disenrollment of an enrollee 
for good cause. The request must be in writing and approved by 
the department. 

The timing involved in disenrollment is as follows. Enrollment 
is always for a full calendar month. Disenrollment is effective 
the first of the following month, if possible. If the request 
is received before the last four working days of the month, it 
will be effective the first day of the following month. If it 
is received within the last four working days of the month, it 
will be effective the first day of the second month after the 
month in which the request was made. 

HMOs will not "process" new enrollees. Recipient enrollment 
into and disenrollment from an HMO is handled by the 
administrative contractor for managed care. The HMO will 
receive a list of its enrollees once a month. The list will be 
sent by the administrative contractor for managed care, and will 
arrive no later than the last working day of the month just 
prior to the month of enrollment. 

COMHEHT: If a person is disenrolled for whatever reason under 
proposed ARM 46.12.4806, it is unclear how or if the service 
will be provided to the individual. Are services completely 
terminated even though the person qualifies for medicaid? 

RESPQNSE: Recipients of medicaid remain eligible for medicaid 
no matter what their managed care status. HMO and PASSPORT put 
controls on the way recipients obtain a medicaid service, not 
whether they are eligible for a service. Recipients who opt out 
of HMO must enroll in the PASSPORT program as required by ARM 
46.12.5001. If an HMO disenrolls a recipient, the recipient 
must choose another managed care option: either enrolling with 
another HMO or choosing a PASSPORT provider, 

(9) has been added to address this. 

ARM 46.12.4806(1) 

COMMENT: Proposed ARM 46.12.4806(1) allows disenrollment from 
an HMO without good cause at any time. The result of this 
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provision could be that of adverse selection. It is submitted 
that once a person enrolls in an HMO, the enrolled recipient 
should remain for the contract period so long as that person 
remains eligible for aedicaid. In this way, care can be 
managed, tracking of health problems can be more efficiently 
accomplished and recipients will be less likely to "game the 
system" by moving back and forth among HMOs depending upon the 
benefits provided. 

RESPONSE: Please see the department's responses to the comments 
of ARK 46.12.4805(2). 

ARM 46.12.4806(3) 

COMMENT: Disenrolla•ent should only occur upon receipt of a 
written request. It is important that communication concerning 
disenrollment be timely communicated and that the time frame for 
disenrollment be clearly defined. 

RESPONSE: The time frames for disenrollment are stated in ARM 
46.12.4806{3) (b) and (6). As stated in the response to ARM 
46.12.4805{2), oral requests for enrollment and disenrollment 
have worked admirably. 

COMMENT: In the event disenrollment is made retroactive, the 
HMO should be reimbursed for services rendered between the date 
of disenrollment and the date of receipt of the notice of 
disenrollment. 

BJSpQNSE: The language in ARM 46.12.4806 has been changed by 
creating a new (10) to provide for only one circumstance for 
retroactive disenrollment. In that instance, the department 
will recoup the capitation payment from the HMO. The HMO will 
then recoup payments it made to providers, and instruct the 
providers to bill aedicaid directly. Thus, since the department 
will be reeponaible for reimbursing the actual providers of 
service, the department does not need to reimburse HMOs for 
these services. 

ARM 46.12.4806(4) 

CQKKEHT: In proposed ARM 46.12.4806(4), "and a copy sent to the 
recipient" should follow "writing". This provides recipients 
with notice that an adverse action is being taken against them 
and should provide recipients with an opportunity to present 
their side of the problem before the department reaches its 
decision to suspend medical coverage. 

RJSpQNSE: The administrative contractor for managed care will 
notify the recipient that the person has been disenrolled and 
why. As a result, sending a copy of the HMO'S disenrollment 
request is unnecessary. 
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Being disenrolled from an HMO does not mean a person is 
disenrolled from medicaid. All that happens is that the person 
is told to select another HMO or a PASSPORT provider. The 
recipient continues to be eligible to receive medicaid. 
Language has been included in the rule stating that the 
recipient continues to be eligible for medicaid. 

ARK 46.1~.4806(4)(a) and (5) 

COHMEHT: 
proposed 

Is there a definition of "good cAuse• As used in 
ARM 46.12.4806? 

RESPONSE: Good cAuse reasons are listed in ARM 46.12.4806(5). 
These reasons are identical to those in Montana's HMO law. 

CQMMEHT: Proposed ARM 46.12.4806(4) and (5) refer to prior 
approval of disenrollment for certain specific reasons, however 
the subsection does not describe the procedure for obtaining 
prior approval such as when such a request must be made, whether 
a hearing is allowed etc. 

RESPONSE: Section 5.2 of Attachment 1 of the HMO contract 
requires the HMO request disenrollment of a recipient in writing 
to the department. 

COHMENT: It is not clear whether proposed ARM 46.12.4806(4) is 
an explanation of what constitutes "good cause• under (4) or 
whether (4) relates to some other standard. 

RESPONSE: The rule has been chAnged to clArify this. (5) has 
become (4)(b), and the predicate language modified to read "An 
enrollee may be terminated for good cause if the enrollee:" 

ARM 46.12.4806(5)(a) 

CQMMENT: Proposed ARM 46.12.4806(5)(a) should be removed since 
the recipient does not pay premiums. 

RESPONSE: The department agrees with the comment and has 
removed the section. 

ARM 46.12.4806(5)(b) 

COHMENT: "Verbal abuse" which appears in ARM 46.12.4806(1) is 
a subjective term which can have several meanings. Given the 
nature of some mental illnesses this phrase could be applied to 
discriminate against mentally ill clients. It is recommended 
the following language be used: "physical and verbal abuse that 
pose an immediate threat of bodily harm to providers or other 
enrollees of the health maintenance organization.• 

RESPONSE: (5) lists verbAtim the portion of Montana's HMO law 
which details when an HMO aay request disenrollment of an 
enrollee. It is unreasonable to require an HMO to serve a 
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person who is threatening the HMO, its participating providers, 
or their staff, whether the threat is for "immediate . 
bodily harm" or threats of future harm, bodily or otherwise. 

ARM 46.12.4806(5)(c) 

COMMENT: The clause in ARM 46.12.4806(5) (c), "knowingly 
provided fraudulent information in applying for coverage", needs 
modification. Fraudulent information by its nature is knowingly 
provided. Misrepresentation should also be included. Is it the 
department's intent that the acts indicated also include 
providing false information concerning the services rendered? 
If so that intent should be clarified. 

RESPONSE: This section corresponds with Montana's HMO law. 

ARM 46.12.4806(5)(!) 

C9KMENTI In that enrollment in the HMO will be governed by the 
department's rules and determined by the managed health care 
contractor, proposed ARM 46.12.4806(5) (f) does not state an 
enforceable reason for disenrollment. 

RESPONSE: The department believes it has a responsibility to 
assure that statutory standards are met. 

ARM 46.12.4806(5)(9) 

COMMENT: It is not clear in proposed ARM 46.12.4806(5)(g) what 
is referred to in allowing a recipient to file a "grievance". 

RESpQNSE: Montana's HMO law and the HMO contract require that 
an HMO have an internal grievance procedure available to all ita 
enrollees. The HMO must inform enrollees of their right to 
pursue a complaint through an internal grievance procedure. 

ARM 46.12.4806(6) 

COMMENT: It is recommended that disenrollment, as provided in 
proposed ARM 46.12.4806(6), take place the last day of the month 
rather than the first day of the month in order to avoid 
duplicate enrollment. 

RESPQNSE: Enrollment is effective a full month at a time. The 
enrollee is enrolled until the end of the month. As of the 
first of the following month, the enrollee is no longer 
enrolled, i.e. disenrollment is effective and the enrollee can 
be enrolled with a different managed health care program as of 
the first of the following month. 

ARM 46.12.4806(6) 

COMK£NT: In the third line of proposed ARM 46.12.4806(6) the 
term "disenrollment" should be used in place of "enrollment." 
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RESPONSE: The department agrees with the comment and has made 
the suggested change. 

ARM 46.1l.4806(7)(b) 

COMMENT: Proposed ARM 46.12.4806(7)(b) should be clarified to 
identify how one detenaines if an enrolled recipient moves 
"permanently." 

RESPONSE: The department agrees with the comment and has 
clarified the rule. The provision now states that the 
department must disenroll recipients who meet the conditions of 
this subsection. Through its computerized eligibility system, 
the departaent is kept informed when recipients change their 
permanent address. If a recipient moves out11ide an HMO' s 
enrollment area, disenrollment from that particular HMO will be 
automatic. 

ARM 46.ll.4806(8)(a) 

COMMENT: How would the HMO be aade aware of an enrollee's 
disenrollment as provided in proposed ARM 46.12.4806(8)(a)? 

RESPONSE: The recipient's name will no longer appear on the 
monthly list of enrollees sent to the HMO by the administrative 
contractor for aanaged care. The rule has been clarified to 
state the department mulit disenroll a recipient from any HMO if 
the person meetli the criteria of this subsection. The 
dilienrollaent will be effective the first of the following 
month. 

ARM 46.12.4806(9) 

COMMENT: Is re-enrollment as provided in proposed ARM 
46.12.4806(9) into the same HMO? 

RESPQNSE: Reenrollment is into the same HMO. The rule has been 
clarified to state this. 

ARM 46.12.4806(9) 

COMHENT: The Montana Hospital Association (KKA) requests 
clarification of proposed ARM 46.12.4806(9) which allowli for re­
enrollaent of recipients who become reinstated into medicaid 
within one aonth of becoming ineligible. According to the 
notification of enrollment process explained by SRS, recipients 
whose eligibility is subject to renewal during a month will be 
flagged as aedicaid eligibility pending. HMOs will presumably 
continue delivery of managed care services, and be responsible 
to pay the provider tor any care if the person becoaes eligible. 
SRS explained, however, that if a person so flagged loses 
eligibility, the provider would be exposed to loss, not the HMO. 
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RESPONSE: The provision to perlllit reinstatement of an 
individual to the same HMO if there is a brief lapse of 
eligibility is meant to enhance continuity of care and reduce 
the need for re-enrolling soaeone with a specific HMO. For 
individuals who are flagged as "pending" on the HMO'S monthly 
enrollment list, the HMO should confirlll eligibility prior to 
arranging for the provision of services. This is the procedure 
recommended under the current PASSPORT program, where PASSPORT 
providers get •pending" recipients on their monthly enrollment 
list. Any provider risks denial of medicaid payment if services 
are provided to a patient for whom medicaid eligibility has not 
been confirllled. 

If a patient has a department-issued medicaid card, even if 
issued by the department in error, the department's policy is to 
reimburse those services delivered by providers who confirmed 
eligibility by examining the card. Providers should insist on 
seeing the medicaid card before providing a service to people 
who indicate they have medicaid coverage. 

COHMEHT: A concern in relation of proposed ARM 46.12.4806(9) is 
that eligibility determination can be retroactive for as many as 
three months. How will the department notify the HMO, when 
appropriate, and the provider, when appropriate, for the persons 
who fall into the coverage/eligibility gaps? 

RESPQNSE: HMOs will be notified on the monthly enrollee list 
whether someone's eligibility has not been confirmed (i.e., 
person will be marked as "pending"). Providers can check 
eligibility by requiring patients to show proof of eligibility 
(i.e. the medicaid card); via modem and computer to the 
department's eligibility system; or via the medicaid fiscal 
intermediary's faxback and voice response system. The latter 
two are available 24 hours a day, 7 days a week. Eligibility 
can be retroactive. HMO enrollment cannot be retroactive. 

CQMMtNT: When does the timely claim filing requirement begin 
for providers Who serve recipients showing an HMO medicaid card 
but whose eligibility is later withdrawn, or retroactively 
determined beyond the JO days contemplated in proposed ARM 
46.12.4806(9)? 

RESPONSE: The start of the 365 day timely filing limit is the 
day in which eligibility is confirmed or the date of service, 
whichever is later. For example, if a service is provided on 
May 1, but eligibility is not deterJilined until June 1, the 
timely filing limit is 365 days from June 1. 

If a patient has a department-issued medicaid card, even if 
issued by the department in error, the department's policy is to 
reimburse those services delivered by providers who can prove 
they confirmed eligibility by examining the card. Providers 
should insist on seeing the medicaid card before providing a 
service to people who indicate they have medicaid coverage. 
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ARK 46.12.4810(1) and (2) 

COMMENT: These proposed rules are not consistent with the 
listing of covered and non-covered services in the draft HMO 
contract appendix. This could lead to considerable confusion 
and disagreement upon implementation. This rule also appears to 
vary from the services listed in the department's pending 
1915(b) waiver. Please explain these inconsistencies and how 
the departDent will reeolve any conflicts with may arise due to 
these differences? 

RESPQNSE: The department agrees with the comment and has 
conformed the terms in the rule with those used in the HMO 
contract. Since the terma in the HMO contract are baaed on 
terms used in ARM 46.12.501 at seq., which ia the basis for the 
terms used in the PASSPORT 1915(b) waiver request, the 
department doe& not anticipate any conflict&. 

COMMENT: MHA suggests the department provide clarifying 
language to match the covered services to the HMO contract, or 
simply adopt permissive language to allow selection among all 
services potentially offered by an HMO. The proposed language 
of the rule doea not match the HMO contract. The proposed 
language includes some conflicts, primarily applicable to EPSDT. 
ARM 46.12.4810(1) (f) states EPSDT is included in the HMO 
contract, but several component services of EPSDT are later 
excluded. 

RESPONSE: With respect to EPSDT and similar services, the 
phrase "except that the HMO need not provide an aspect of any of 
these services that is specified in (2)" has been added to the 
lead sentence of ARM 46.12.4810(1). 

ARK 46.12.4810(1) 

COMKEHT: There are a number of services referred to in proposed 
ARM 46.12.4810(1) which are not contained in ARM 46.12.501 which 
sets out services provided by medicaid. ARK 46.12.4814, however 
requires that an HMO provide services in the same manner as 
those provided medicaid recipient&. It is therefore unclear 
whether those additional services are discretionary with the 
HMO. 

It is also unclear whether those services which are listed in 
ARM 46.12.501 but not in ARM 46.12.4810 must be provided in 
order to comply with ARM 46.12.4814. 

RESPONSE: The rule has been amended to make sure each service 
listed in ARM 46.12.501 et seq. is identified as either a 
covered or non-covered service. 

ARM 46.12.4810(2) has been amended to list additions to the non­
covered list, including abortions. Abortions were deleted 
because a recent District Court ruling requires medicaid to pay 
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for all medically necessary abortions. Federal matching dollars 
are only available for a small subset of medically necessary 
abortions, i.e. in cases of rape, incest, or danger to the life 
of the mother. The other medically necessary abortions must be 
paid only with state funds. Because of these funding 
complications, abortions were removed from the list of HMO 
covered services and will continue to be provided under regular 
medicaid. 

ARM 46.12.4814(4) has been amended 
as listed in ARM 46.12.4810(1)" 
amended to specify "non-covered 
46.12.4810(2). 10 

to specify "covered services 
ARM 46.12.4814(4) has been 
services as listed in ARM 

ARM 46.12.4810(1)(i), (1)(o) and (1)(w) 

COHMEHT: Are the services listed in proposed ARM 46.12.4810(1) 
(i), (1) (o) and (1) (W) considered covered services? It would 
seem that these are facilities that provide covered services. 
Please consider removing this. 

RESPONSE: These services are named for the facilities that 
provide the services. In order to conform with the way services 
are defined elsewhere in the ARM, they are specifically listed 
here. 

ARM 46.12.4810(1)(Y) 

CQMMENT: Proposed ARM 46.12.4810(1) (y) refers to "school based 
services", however those services are not defined. 

RESPONSE: The section has been amended to state "immunizations 
and well-child screens provided by school based providers". 

ARM 46.12.4810(2) 

COHMEHT: Proposed ARM 46.12.4810(2) excludes several services, 
such as drugs, clinical social workers, psychologists, etc., 
from HMO coverage which are included in the definition of 
federally qualified health center services and certified rural 
health clinic services as defined by federal regulations at 42 
CFR Subpart X and 42 CFR 440.20. How will these services, when 
provided by a FQHC or RHC, be reimbursed? If reimbursed outside 
the HMO, then how does the HMO meet the mandate as required in 
ARM 46.12.4810 to cover FQHC and RHC services? 

RESPONSE: All services provided by an FQHC, except for mental 
health, will be a covered service under the HMO program. ARM 
46.12.4810(1) has been amended by adding the language "except 
that the HMO need not provide an aspect of any of these services 
that is specified in (2):" 
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ARK 46.12.4810(2) 

CQMMEHT: It is not clear whether an HMO has to provide certain 
services under proposed ARM 46.12.4810(2). Is the department 
going to provide these services elsewhere or are they going to 
cut these services? The department should not pass these rules 
if they are going to cut these services since they did not ask 
the Legislature to cut these services and the Legislature did 
not cut these services. Also, the department may not cut 
services unless there is a shortfall in funding for medicaid and 
the department has not said there is. 

If the department does cut these services in (2) as mentioned 
above, are the services s~sed to be provided by someone else? 
If the department is not going to have the HMO provide certain 
services then who will provide those services and what are the 
projected savings from not providing those services? 

RESPONSE: It is the department's intent that services not 
covered by the HMO remain available to recipients. ARM 
46.12.4810(2) has been amended to clarify that services the HMO 
does not cover are available to recipients in the usual manner. 

In addition, ARM 46.12.4805 has been amended by adding a new (9) 
that states how enrollment is indicated on the medicaid card; 
how an enrollee obtains covered services; and how an enrollee 
may obtain non-covered services from the medicaid program. 

CQMMENT: It is unclear what happens under these rules what the 
Montana Medicaid program will provide to SSI recipients. 

RESPONSE: SSI recipients, as provided in ARM 46.12.4804(1) (b), 
will not be eligible for the HMO program until July 1, 1996. 
Prior to that date, 1110st will be in the PASSPORT program. 
Starting July 1, 1996, those in areas where HMO& are available 
will have a choice between PASSPORT and HMO. As provided in ARM 
46.12.4804(3), an SSI recipient exempt from PASSPORT is exempt 
from HMO, and thus these rules will have no impact on them. 

ARK 46.12.4810(3)(d) 

CQMMEHT: Proposed ARM 46.12.4810(3)(d) states, "in addition to 
covered services, an enrolled recipient may obtain the following 
services on an as needed basis; services for an urgent condition 
or e111ergency.• Please clarify whether this rule is stating that 
those services are to be acquired only within the provider 
network or if they are available from outside the network. 

REIJPONSE: The rule bas been clarified by replacing the lead 
sentence with the following: "An enrolled recipient may obtain 
the following covered services through self-referral to a 
participating or non-participating provider:" The rule has been 
changed to provide that the HMO must reimburse these particular 
providers. 
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ARM 46.12.4810(3) 

CQMMEHT: Proposed ARM 46.12.4810(3) should be clarified to 
state which family planning services are included. 

RESPONSE: This section has been changed to specify to which 
family planning services an enrollee can self-refer. 

ARM 46,12.48ll(2)(b) and (2)(p) 

CQMMEHT: ARM 46.12.4813(2)(b) and (2)(p) show an intent to 
exclude psychiatric cere, however, there may be circumstances, 
given the specificity of the exclusions, under which psychiatric 
care would be allowed. What happens for an inpatient 
hospitalization at a non-state administered mental health 
facility for a diagnosis code which is not listed is covered? 
It is reco .. ended that the rule be modified to clarify that the 
exclusion is for all inpatient and outpatient mental health 
services. 

RE~PQNSE: The mental health services excluded from HMO coverage 
are those included in the department's waiver request to operate 
a mental health managed care proqram. That definition was 
reached after months of discussion with interested parties, 
input from the Mental Health Access Advisory council meetings, 
and recommendations from a consultant. The exception is 
intentionally focused on mental health conditions as opposed to 
chemical dependency and substance abuse. As a result, the 
department will retain the definition in this rule. 

An inpatient admission for an enrollee where the primary 
diagnosis code is not in ARM 46.12.4813(2)(p) is considered an 
HMO covered service. 

ARM 46.12.4Bl3(2)(x) 

CQMMEHT: Proposed ARM 46.12.4813(2) (x) excludes IRS services if 
rendered on reservations in an IRS clinic. Are services 
rendered under contract with IRS off of reservations a benefit? 

RESPONSE: If an IHS clinic refers a patient to an off­
reservation provider with whom the clinic has a referral 
contract, that provider bills medicaid directly. As a result, 
the benefit falls under the service as defined in medicaid, eq. 
physician or hospital, and is not considered an IHS clinic 
benefit. It is considered a covered service if it meets the 
definition of covered service in this rule. 

ARM 46.12.4813(4) 

CQMMENT: In proposed ARM 46.12.4813(4) it is not clear what "or 
otherwise" means. 

18-9/28/95 Montana Administrative Register 



-2017-

RESPONSE: "Otherwise" refers to the stop-loss provisions the 
department offers as an option for an HMO's SSI enrollees per 
Attachment 6 of the model HMO contract. This will be available 
July 1, 1996, the first time SSI recipients are eliqible to 
enroll in an HMO. 

ARK 46.12.4813(7) 

CQMMENT: Proposed ARM 46.12.4813(1) should be clarified to 
acknowledqe that certain information contained in contracts, 
etc. is proprietary and that entry into an aqreement to provide 
HMO services does not constitute an aqreement to release 
information, includinq information concerning the provider's 
information system, which is proprietary in nature. 

RESPQNSE: The rule has been amended to acknowledge that 
corporate information may be proprietary. 

ARK 46.12.4813(8) 

CQMMENT: Proposed ARM 46.12.4813(8) should state the period of 
time within which an entity may cure an alleqed breach. 

RESPONSE: The rule has been changed to provided for a 30 day 
period for a contractor to cure an alleged breach. 

COHMENT: The rules should explain what termination of a 
contract "in part• means. 

RESPONSE: Termination in part refers to terminating a 
requirement or requirements contained in the HMO contract or any 
of its attachments. 

COHMEHT: The proposed rule should explain what authority exists 
for a withhold of payments for cause and under what 
circumstances the department intends to taka such an action. 

RESPONSE: Sections 7 and 25 of the HMO contract specifically 
provide for withholding. 

ARK 46.12.4813(9) 

CQMMENT: Proposed ARM 46.12.4813(9), along with the rules 
generally, seem to leave an HMO with no remedy if it disagrees 
with a decision of the department. 

RESPONSE: Section 28 of the HMO contract provides an HMO with 
an appeal process. 

CQMMENT: An 
disagreements 
providers. 

appellate process should be provided 
between the department and an HMO or 

for 
its 
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RESPONSE: It is the responsibility of participating providers 
to ensure they have an appeal or dispute resolution mechanism in 
their contract with the HMO, 

ARM 46.12.4813(10) 

CQMMEHT: As previously noted in a comment to proposed ARM 
46,12.4805(6), while it is understandable that the department 
needs certainty concerning the number of persons who will be 
enrolled in an individual HMO, it is submitted that until all 
parties have experience with risk based contracts, an HMO should 
be able to determine that it has accepted as much risk as it 
deems appropriate and cease accepting new recipients. Such a 
limitation will allow HMOs to continue to remain financially 
solvent in the event allocation of recipients results in the 
enrollaent of an extraordinarily large number of persons with 
high medical expenses. 

RESPONSE: Section 2. 10 of Attachment 1 of the HMO contract 
allows the HMO to set the maximum number of enrollees it will 
accept in each enrollment area. The HMO may change the maximum 
enrollment with 30 days notice to the department. However, the 
rules state and the department reiterates the HMO may not 
disenroll recipients simply because of high medical costs. 

ARM 46.12.4813(13) 

COMMENT: It is noted that each of the listed causes for 
termination in proposed ARM 46.12.4813(13) with the exception of 
(b), (g) and (h) contain subjective language. As has been 
stated earlier, there appear to be no appeal rights for the HMO. 
The language should be clarified to define what the department 
considers a material breach of the HMO contract. 

RESPQNSE: To conform with 
this (13) has been deleted. 
the rule that corresponds 
governing termination. 

the provisions of the HMO contract, 
A new (8) (b) has been created under 

with the language of the contract 

CQMMEHT: Proposed ARM 46.12.4813(13) (a) should define what 
"inordinate risk of inadequate or inappropriate medical care" 
is. 

RESPQNSE: The provision the comment concerns has not been 
adopted. 

CQMKENT: Under proposed ARM 46.12.4813 (13)(c) and (d) what is 
the basta for determining how the HMO'S delivery system is 
performing? 

RESPONSE: The provisions the comment concerns have not been 
adopted. 
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CQMHENT: Proposed ARM 46.12.4813(13) (a) and (c) provide for 
termination by the department of an HMO Contract for "inadequate 
or inappropriate aedical care to enrolled recipients" and "the 
HMO's delivery system is not providing medicaid recipients with 
adequate access to medical services•. Yet no where do these 
rules define what •adequate• is; how it will be determined; nor 
who will deteraine it. Please explain how these determinations 
will be made. 

RESPONSE: The provisions the coiiiiDent concerns have not been 
adopted. 

COMMENT: "Proper assurances of financial solvency• in proposed 
ARM 46.12.4813(13)(e) should be defined. 

RESPON§Jii: The provision the coiiiiDent concerns has not been 
adopted. 

ARK 46.12.4814(l)(a) 

COMMJiiNT: Proposed ARM 46.12.4814(1) (a) states •an HMO may 
impose the following requirements in the provision of services: 
the use of certain types of providers.• Please define what is 
meant by •certain types of providers• as well as the role of 
HMOs in specifying providers who patients may seek out tor 
services. 

RESPONSJii: The HMO may require an enrollee to obtain certain 
services from a certain type of provider. For example, they may 
require the enrollee to obtain all routine care from a primary 
care provider instead of a specialist or an emergency room. 

ARK 46.12.4814(l)(a) 

COMMENT: Proposed ARM 46.12.4814(1) (a) allows the HMO to impose 
requirements in the provision of services that specify "the use 
of certain types of providers•. The ability of an HMO to impose 
restrictions on the use of provider types should be limited by 
the requirement tor the HMO to cover certain services as defined 
in ARM 46.12.4810. In addition, the HMO should not be allowed 
to place restrictions on providers inconsistent with any Montana 
state law which regulates a provider's scope of practice. 
Finally, the HMO should not be allowed to impose restrictions on 
the type of providers which may serve as primary care 
providers/gatekeepers that are more restrictive than those 
currently used in the PASSPORT program (see ARM 46.12.4801(16) 
above). To do so, could significantly decrease access to care 
tor eligible medicaid recipients. 

RJiiSPONSJii: (3) of the rule already defines when the HMO must 
reimburse certain types of providers, regardless of whether they 
would otherwise meet the HMO's "certain type of provider" 
criteria. 
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As noted in the response to comments on ARM 46.12.4801(16), the 
department is putting an HMO contracting with it at financial 
risk for providing certain services. The HMO should have the 
ability to manage that risk. As a result, the department will 
not put additional constraints on how the HMO meets its 
responsibilities to medicaid enrollees. The only exception is 
for family planning; immunizations and lead testing at public 
health clinics; and urgent and emergent care. 

The department does not interpret increasing access to be the 
same as sh•ply increasing the number of providers available. 
For instance, in the PASSPORT program there are some towns in 
which certain primary care providers do not sign up to be 
PASSPORT providers. Instead, increased access means enhancing 
a medicaid recipient's ability to get medically necessary 
services. This can be done by obtaining commitments from 
providers to serve medicaid patients and by freeing resources 
currently devoted to inappropriate or unnecessary care. 

ARM 46.12.4814(l)(d) 

COMM£NT: Proposed ARM 46.12.4814(1)(d) states an HMO may deny 
payment to a provider who has delivered services if the enrollee 
has not met participation requirements. Suggest reference to 
"these participation requirements" be defined or referenced back 
to specific sections of the rules. 

RESPONSE: The department agrees with the co.ment and has 
changed the provision to provide specific reference to the 
requirements of (1). 

ARM 46.12.4814(J)(d) 

CQKMtNT: Proposed ARM 46.12.4814(3)(d) contains no method for 
controlling utilbation of emergency care services. If a 
recipient receives services in an emergency room and the same 
are later determined not to be an emergency, there is no 
disincentive for payment. 

RESPQNSE: Urgent and emergent care are defined in these rules. 
Not every visit to the emergency room is for urgent or emergent 
care. For a visit to the emergency room which is later 
detenined not to be urgent or emergent, the HMO is only 
responsible for reimbursing the emergency room screening. The 
phrase "or emergency room screen• has been added to the 
subsection. 

ARM 46.12.4814(5) 

COMHENT: Proposed ARM 46.12.4814(5) states an HMO must inform 
enrolled recipients of alternate providers "to the maximum 
extent possible." The phrase, "to the maximum extent possible," 
is a phrase that is probably undefinable. Is the phrase necessary? 
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RESPONSJ:j: The departaent believes that it is appropriate to 
require an HMO to aake a reasonable effort to infora enrollees 
of alternate providers. Please see colDlllent and response 
ilDlllediately following. 

COMHEHT: 
aeant by 
possible. 
reasonable 

It is not clear in proposed ARM 46.12.4814(5) what is 
the requireaent to infora to the aaxiaua extent 
Rather this rule should require that the HMO make a 
effort to infora. 

RESPQNSJ:j: The departaent agrees with the colDlllent and has 
changed the provieion as suggeated in the coaaent. 

ARM 46.13.4814(5) 

CQMMENT: "Alternate providers" in ARM 46.12.4814(5) is not 
defined. If the intention is that recipients are to be directed 
to those providers described in (J) (b) and (c), the proposed 
rule should say so. 

RESPONSE: The intent is to have the HMO provide referrals and 
assistance in scheduling appointaent for enrollees who need non­
covered services. The provision has been changed to clarify 
this intention. 

ARM 46.12.4814(6) 

CQMMENT: Proposed ARM 46.12.4814(6) requires that the HMO 
provide the saae scope of aedical procedures as would be 
available under regular aedicaid for those procedures. It is 
unclear whether the rule is referring to the services described 
in proposed 46.12.4810 and whether those services are "the saae 
scope". If the intention is to refer to ARM 46.12.501, this 
rule should be clarified to so indicate. 

RESPONSE: The departaent agrees with the comment and has 
changed the provisions to provide specific references. ARM 
46.12.4814(4) has been changed to specify "covered services as 
listed in ARM 46.12.4810(1)". ARM 46.12.4814(5) has been 
changed to specify "non-covered services as listed in ARM 
46.12.4810(2) .• As noted in the response to coliUilents on ARM 
46.12.4810, each covered and non-covered service has been cross­
referenced with its specific location in ARM 46.12.501 to aake 
clear where the scope of the services is set forth. 

QQMHENT: Please explain proposed ARM 46.12.4814(8). Is the 
departaent in essence setting the length of stay for the HMO 
patient? This certainly seeas to be a disincentive to aanage 
patient care. would not the HMO aanage the care of the aedicaid 
recipient in the same aanner as the COlDlllercial patient? 
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RESPONSE: This section has been deleted, so a response to this 
comment is not needed. 

CQMMEHT: Proposed ARM 46.12.4814(8) would limit significantly 
the ability of an HMO to provide utilization services through 
certification review. In addition, because days of service and 
length of stay determinations are individualized, it is 
questionable whether an HMO would know if it was in violation of 
the rule. 

RESPQNSE: The department does not intend to set the length of 
stay tor a hospital patient. The department has clarified the 
rule by deleting the section. In addition, (6) has been changed 
by clarifying that HMO coverage must be for the amount, scope 
and duration of the services of the regular medicaid program. 

ARM 46.12.4814(9) 

COMMENT: Proposed ARM 46.12.4814(9) requires the HMO to ensure 
that services for urgent conditions and emergencies are 
available on an immediate basis 24 hours a day, 7 days a week. 
This proposed rule needs explanation. It is not clear what the 
role is for an HMO in this regard. If the intention is that the 
HMO have physicians on call 24 hours a day, such an intention 
should be expressed in that manner. Obviously an HMO cannot 
make an assurance concerning the availability of services no 
matter where the recipient is. 

RESPONSE: The department's intention is twofold. First, an HMO 
should, through its contracts with participating providers, 
assure that 24 hour coverage is available. coverage means 
having medical staff available via phone to assist enrollees in 
determining whether urgent or emergent care is needed. Second, 
an HMO must have available in the enrollment area participating 
providers of urgent and emergent care who can provide services 
24 hours a day, seven days a week. 

The department does not intend that an HMO have participating 
providers of urgent or emergent care in every possible location 
outsid• tha enrollment area. Instead, the department 
anticipates that enrollees who travel out of the enrollment area 
will still have access to 24 hour phone coverage for guidance on 
whether to seek urgent or emergent care from the nearest 
available provider. 

ARM 46.12.4815(1) 

COMMENT: Proposed ARM 46.12.4815(1) states that an HMO may 
select providers it wishes. Should this rule be rewritten to be 
consistent with the opinion produced April 24, 1995, by the 
ataff attorney for the Commissioner of Insurance concerning 
applicability of The Preferred Provider Agreements Act to HMOs? 
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RESPONSE: These rules govern the relationship between the HMO 
and the department. As legal authorities they do not supersede 
the other statutes governing the operations and performance of 
HMO'a. The department would expect that an HMO would perform in 
accordance with the HMO contract, these rulea, and all other 
authorities applicable to particular or generic activities of 
the HMO. 

COMMENT: One of the written coDIIIIenta submitted at the rulea 
hearing concerned whether it ia necessary for the department to 
modify propoaed ARM 46.12.4815(1) in view of an informal opinion 
by a staff attorney for the department of Insurance concerning 
the impact of MCA Title 33, Chapter 22, Part 17, relating to 
Preferred Provider Arrangements upon HMOs. 

It is aubmitted that no modification to the language propoaed ia 
necessary. If an HMO is required to go through a requeat for 
proposal process to contract with providers for the delivery of 
services, the rule is broad enough to allow such an action. The 
issue of whether such an action is necessary is one which should 
be determined in a different forum than that of this rule making 
procedure. 

RESPONSE: The department agrees with this analysis. 

ARM 46.12.4815(2) 

CQMMENT: The term "good faith effort" aa used in propoaed ARM 
46.12.4815(2) is insufficient. The determination should not be 
left until after the fact without any definition or guidance of 
what minimum good faith effort is. The Primary care Association 
proposes the following language be inserted after sentence one 
Of ARM 46.12.4815(2): 

"The HMO shall offer such providers terms and conditions at 
least as favorable as those offered to other providers 
furnishing similar services to those which the FQHC, RHC, or 
targeted case aanagement tor high risk pregnant wo .. n provider 
is willing and able to provide. The FQHC, RHC, or targeted case 
management for high risk pregnant women provider must be able to 
meet substantially the same criteria as other HMO participating 
providers and primary care providers as defined in ARM 
46.12.4801 and/or the contract with the department." 

RESPONSS: The department has replaced this section with the 
language used in Section 2.20 of Attachment 1 of the model HMO 
contract. This language was developed during negotiations with 
the Primary Care Association. 

CQMMENT: This rule should be corrected to reflect the legal 
terminology and definitions of Federally Qualified Health 
Centers, Federally Qualified Health Center services, Certified 
Rural Health Clinics and Certified Rural Health Clinic services 
found in the federal statute and regulations governing such 
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entities. ARM 46.12.4810 clearly specifies Federally Qualified 
Health centers and Rural Health Clinics as covered services (ARM 
46.12.4810(1)(h) and (o)). By definition these services can 
only be provided by FQHCs and RHcs. Therefore, mandatory 
contracting with at least 1 FQHC and RHC (if applicable to the 
enrollment area) will be required if the HMO is to comply with 
these rules. The language requiring •a reasonable good faith 
effort to contract" in this rule does not indicate that an HMO 
without FQHC and RHC contracts will be unable to provide all of 
the covered services in ARM 46.12.4810. We continue to suggest 
the alternative wording contained in our June 14, 1995 oral 
testimony attached. 

RESPONSE: The department has amended the rules generally to 
provide for the appropriate use of the terms "federally 
qualified health centers" and "rural health clinics" are used 
correctly throughout these rules. The term "certified rural 
health clinic" has not been used as it is not used in ARM 
46.12.1601. 

As noted above, the department has replaced this section with 
the language used in the contract. That language requires an 
HMO to offer terms and conditions at least as favorable as those 
offered to other PCPS. An HMO must have contracts signed with 
FQIJCs and RHea in the enrollment area or prove the FQIJCs and 
RHea could not or did not want to meet the terms and conditions 
offered. Recipients will not be allowed to enroll in the HMO 
until one of these two criteria is met. 

The department interprets the inclusion of FQHC and RHCs in the 
contract to mean that those services must be managed by an HMO, 
not that the HMO must have a contract with an FQIJC or RHC to 
serve each enrollment area. If there is an FQHc or RHC in an 
enrollment area, this rule and the contract compel the HMO to 
offer the facility the opportunity to become a participating 
provider. There are also a number of counties in which neither 
type of facility is available. In these areas the department 
does not intend that an HMO contract with an FQHC/RHC that is 
outside the enrollment area and that does not normally serve 
recipients inside that enrollment area. 

COHMENT: Blue Cross and Blue Shield of Montana, HMO Montana 
questions the proposed amendment of proposed ARM 46.12.4815(20) 
which was submitted by the Montana Primary Care Association, 
Inc. The proposed amendment requires an HMO to offer certain 
listed providers terms and conditions as favorable as those 
offered to other providers with whom it contracts for the same 
service, however there is no distinction concerning the level of 
education and difference in licensure requirements between 
providers. We support the use of mid-level practitioners and 
agree that their use, at an appropriate reimbursement level 
should be encouraged. 
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RESPONS£: In general it is the department's policy to allow an 
HMO the latitude to negotiate its own rates with participating 
providers. However, it is also the department's intent to 
enhance the viability of certain essential community providers 
whose primary focus is providing health care to low-income 
populations. This goal is accomplished by requiring HMOs to 
offer reimbursement comparable to that offered other providers 
of the same service. This prevents the possibility of an HMO 
offering unreasonably low reimbursement rates as a way to keep 
essential coaaunity providers from becoming participating 
providers. 

COMHENT: The second sentence of proposed ARM 46.12.4815(2) 
should be stricken. The proposed rules do not provide a forum 
for an HMO to resolve a dispute with the department over this or 
any other issue. 

R£SPOHSE: This section has been replaced in its entirety and 
replaced with new language (see response to comment above). 
While these rules do not provide a forum for HMOs and the 
department to resolve disputes, Section 28 of the model HMO 
contract does. 

COMHSNT: Please define the process for determining "good faith 
effort" as it applies in proposed ARM 46.12.4815(2). 

RESPONse: This section has been replaced in its entirety, so a 
response is not needed to this comment. 

ARK 46.12.4815(3) 

CQMMeNT: The proposed rule requires an HMO to "cooperate" with 
community-baaed organizations in the referral and delivery of 
certain services. "Cooperate• is not defined and as a result an 
HMO has no guidance concerning whether it has complied with this 
rule. It is suggested that the rule be amended to strike: "must 
cooperate" and insert in lieu thereof the following: "shall 
make a reasonable effort.• 

ReSPONse: The phrase "must cooperate• has been changed to "make 
a reasonable effort to cooperate.• This should alleviate the 
concern about such organizations using this rule to 
inappropriately modify a fee structure. 

COHM£HT: Under this rule an HMO must "cooperate" with 
community-based organizations in the referral for and delivery 
of services. Who will deteraine if the HMO is "cooperating" 
with these providers and will guidelines be added to the rule to 
ensure HMOs and community-based organizations know what is 
expected? 

RESPONSE: As noted above, "must cooperate" has been changed to 
"make a reasonable effort to cooperate." The department will 
determine if an HMO is making the reasonable effort required. 
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Guidelines have not been added to the rule. The department 
makes this determination on a case by case basis. 

COKMENT: There is a risk that community-based organizations may 
see the requirement as an opportunity to modify fee structures 
to obtain additional pa~ent from at risk HMOS. The proposed 
language would allow an HMO which finds such an event occurring 
to negotiate for appropriate charges for its recipients or to 
cease referrals to such an organization. 

RE~PONSE: The department believes that the change from "must" 
to "make a reasonable effort" will eliminate the risk noted in 
the comment. 

ARM 46.12,4815(5) 

CQMMDfT: While the purpose of ARM 46.12.4815(5) is appropriate, 
it is drawn overbroad. Certainly an HMO should be willing to 
cease using a provider for HMO medicaid services if the 
department also ceases using such a provider. 

RESPQNSE: The department agrees and has changed the language to 
apply only to providers who are terminated from the medicaid 
program. 

CQMMEffT: The proposed rule should be clarified to provide that 
upon receiving notice from medicaid, that a certain provider is 
no longer certified to provide services for medicaid patients, 
the HMO will within a reasonable time thereafter cease providing 
services for medicaid patients through that provider. Certainly 
with such a restriction, medicaid should be willing in its 
contracting process to agree to indemnify and hold an HMO 
harmless from any liability arising out of its cancellation of 
its contracted services with such a provider. 

RESPONSE: The department agrees and has changed the language to 
apply only to providers who are terminated from the medicaid 
program, and to provide for written notice from the department. 
The department does not believe that indemnification of an HMO 
is necessary for this circumstance. 

COKMENT: ARM 46.12.4815(5) should be changed so that the 
preclusion only extends to recipients enrolled in the HMO and is 
not intended to compel the HMO to cease to use such a provider 
for its other enrollees. 

RESPONSE: The department agrees with the comment and has 
changed the language of the rule to limit the preclusion to 
services provided to enrollee from the medicaid program. 

CQMMENT: It should be noted that ARM 46.12.4815(5) may well be 
impacted by Title 33, Chapter 22, Part 17 referred to under (1). 
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RESPONSE: The department does not believe this subsection is 
impacted by Title 33, Chapter 22, Part 17, MCA. Criteria and 
limitationa may be eatablished by an HMO as long as they are 
consistently applied. 

Comment: The department should amend ARM 46.12.4815(5) to 
specify that an HMO may not contract with or employ a provider 
excluded from the Medicaid program, rather than one subject to 
sanction. The department may levy sanctions upon providers 
which may be merely fines or temporary limitations on services. 
These sanctions should not be considered a sanction which 
precludes the providers' continued participation in an HMO. 

RESPONSE: The department agrees with the comment and has 
changed the language of the rule to limit the preclusion to 
providers that have been terminated from the program. 

ARM 46.13.4815(6) 

COKMENT: The Montana Hospital Association (MHA) opposes ARM 
46.12.4815(6) which allows the HMO to establish timely claim 
filing limits. Providers should be accorded the same tiling 
limit granted by medicaid or by generally accepted insurance 
practices. HMO& should not be given carte blanche authority to 
limit consideration of bona fide claims for services. 

RESPONSE: An HMO may set its own timely filing limits. 
Participating providers are responsible for negotiating on this 
issue with an HMO and need not contract with the HMO if terms 
are not acceptable. 

ARM 46.13.4815(7) 

CQMMEMT: The department should clarify ARM 46.12.4815(7). 
Under what circumstances would an HMO make a payment to enrolled 
recipient? What possible appeal considerations is the 
department attempting to void? 

RESPONSE: The department agrees with the comment and has 
changed the languaC)e to clarify that a provider of services 
under contract with an HMO does not have recourse to the appeal 
procedures available through the department. 

CQMMENT: Where does a provider find recourse for denial of 
payments by an HMO to providers for services rendered to that 
HMO'& enrolled recipients? 

RESPONSE: Providers contracting with an HMO are responsible for 
negotiating appeal rights directly with the HMO. 

ARM 46.12.4815(8) 

COKMENT: The department should rethink ARM 46.12.4815(8). What 
enticement is there for a provider to contract with an HMO if 
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the provider concedes all rights and protections accorded non­
contracting providers? 

RESPQNSE: Providers can negotiate rights and protections when 
contracting with an HMO. The HMO is free to offer better terms 
of participation, including protections and reimbursement, than 
medicaid offers. 

ARM 46.12.4816 

CQMMEHT: ARM 46.12.4816 should be clarified to indicate that 
the HMO is required to reiaburse the providers listed only for 
medically necessary services. 

RESPONSE: The department agrees with the coDI!IIent. The criteria 
of medically necessary has been added to (1), (2) and (3) of 
this rule. 

ARM 46.12.4816(3) and (4) 

CQMMEHT: It is not clear from ARM 46.12.4816(3) and (4) whether 
an HMO can reiaburse using its negotiated fee schedule or 
reimburse under the department's cost based methodology. 

RESPQNSE: While the rule is silent on this issue, sections 2.4 
and 2.5 of Attachment 1 of the HMO contract establish medicaid 
reimbursement rates as the minimum. 

ARM 46.12.4816(5) 

COMMENT: ARM 46.12.4816(5) mentions "circumstances" of urgent 
or emergency care that require an HMO to reimburse a non­
participating provider. We believe clarification and examples of 
the term "circumstances" are needed. 

RESPQNSE: The section has been deleted from the rule because 
(6) makes it extraneous. (6) of the rule, however, has been 
changed so that it now provides that an HMO must reimburse 
nonparticipating providers for urgent conditions, emergencies or 
emergency room screenings under any circumstances. 

This requirement is needed to comply with SB 388, which requires 
a managed health care entity to reimburse urgent care, emergency 
care, and emergency room screens. These terms are defined in 
ARM 46,12.4801. 

ARM 46.12.4817 

CQMMENT: The rules should not be passed under ARM 46.12.4817 
until they state the capitation rate should be at least 5' below 
the cost of regular medicaid for the same or similar population. 
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RESPONSE: The department agrees with the comment. The rule has 
been amended by adding a new section that provides for the 
capitation rate to be at least 5' less than the projected cost 
of regular aedicaid. 

COHMENT: The rules should not be passed under ARM 46.12.4817 if 
the cost is the same without an HMO since then why even do an 
HMO. The rules under ARM 46.12.4817 should not be passed unless 
we have knowledge under a yearly basis of any savings that are 
realized by the HMO that is lese than the capitation rate paid 
by the dept. 

RESPONSE: In accordance with federal regulations, a capitation 
rate may not exceed the upper payment limit, i.e. the cost per 
person per month that would have been spent in the absence of an 
HMO program. States are tree to get their capitation at 
anywhere up to 100' of the upper payment limit. Montana's rates 
will be 95' of that limit, or a 5' savings over what would have 
been spent without an HMO. 

HKO'a are baaed on the prinicpal of financial risk: they are at 
risk for providing services within the capitation amount, and 
are rewarded if they manage services for less than the 
capitation amount i.e. they can keep the savings. Through the 
receipt and pricing of encounter data, the department will be 
able to assess the difference between the capitation payments 
and what would have been paid if the services were reimbursed 
directly by medicaid. 

ARM 46.12.4817(1)(a) 

CQMMENT: ARM 46.12.4817(1) (a) states that a capitation rate 
must be actuarially determined. Is the detail of the actuarial 
determination of cap rates available to interested parties? 

RESPONSE: Interested parties may obtain the capitation rates 
and methodology by calling Sharon Donovan, medicaid HMO Program 
Specialist, at (406) 444-4148. 

ARM 46.12.4817(1)(c) 

QQMMENT: ARM 46.12.4817(1)(c) states "The capitation rate may 
not exceed the cost to the department of providing the same 
services to an actuarially equivalent non-enrolled population 
group." Please provide some discussion of how this rule will be 
applied as well as the background for the rule. 

RESPONSE: Federal regulations require that a capitation rate 
may not exceed the "upper payment limit," i.e. the amount which 
would have been paid if the person was in fee for service. The 
rates are deter~~ined by examining the experience in the base 
year (state fiscal year 1994) and projecting it forward. The 
department will initially set the rates at 95' of the upper 
payment limit on the assumption that an HMO can manage care more 
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efficiently and keep costa lower than that provided in the fee 
for service arena. 

ARM 46.12.4817(1)(e) 

CQMMENT: ARM 46.12.4817(1) (e) provides a listing of payment 
amounts not included in the capitation rate. We would suggest 
the following wording be added as ARK 46.12.4817(1)(e)(iii) -
"payments made by the department reflecting the difference 
between the amounts paid to participating FQHCs and RHCs by the 
HMO and the reasonable cost of providing services to enrolled 
recipients" consistent with ARM 46.12.4817(3). 

RESPONSE: The department agrees with the comment. The 
recommended language has been added to the section. 

ARM 46.12.4821 

CQMMENT: A reviewer for the Legislative council requested that 
the rationale for proposed ARM 46.12.4821 be further developed. 

RESPQNSE: ARM 46.12.4821 is necessary in order to assure that 
the medical services provided through enrollment serve to 
adequately and appropriately meet the medical needs of the 
medicaid enrollees. The Medicaid program has a responsibility 
in implementing coverage through HMOs to assure that purposes of 
t~e medicaid program are realized for the medicaid recipients 
enrolled in the program. 

The rule assures access for enrollees by providing that services 
be available on a local area proximity; by having a requirement 
for adequate professional coverage for the local population of 
enrollees; by setting minimum standards in relation to need for 
temporal access to providers; and by providing for 24 hour 
coverage. The rule assures the delivery of appropriate medical 
services by requiring that the HMO'S providers of medical 
services meet medicaid participation standards and are in 
compliance with standards provided by law. 

COHMENT: ARM 46.12.4821(2) generally sets out requirements 
which, while appropriate for a "staff model HMO" which is 
directly involved in the delivery of services to enrolled 
recipients, place a significant burden on an "IPA model HMO". 
Most of the requirements should, if necessary, be made a part of 
the contract with the HMO rather than as a part of the 
department's rules. 

RESPONSE: To ensure the rule does not create an undue obstacle 
for IPA model HMOs, the term "site" has been changed to "sites." 

The site standards in (2) (d) reference standards on safety, etc. 
already in effect. The department just wants to make clear it 
expects medical delivery sites to meet the existing standards. 
The department intends to reserve the right to monitor 
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compliance with existing standards, but does not currently 
certify all medical delivery sites. 

COMHENT: ARM 46.12.4821(2) sets out standards for a "medical 
service delivery site" without a definition concerning what such 
a site is. If this site is the physician's office or 
institution where care is rendered, the rule places an extremely 
difficult burden on an HMO which contracts for delivery of 
services. It is suggested that if the department is required to 
ascertain that the site meets medicaid standards and the fire 
and safety standards are 11et it should avail the HMO of its 
process tor site certification and agree that such a 
certification aay be relied upon by the HMO as proof of 
compliance with these standards. 

RESPONSE: "Medical delivery site" is the physical site, eg. 
doctor's office or hospital, where an enrollee receives a 
covered service. The intent is to ensure the HMO not make 
unrealistic travel require11ents for enrollees to obtain services 
(eg. requiring recipient to travel several hours for a service 
which is available in the recipient's town of residence). To 
ensure the rule does not create an undue obstacle for IPA model 
liMOs, the ter- •site• has been changed to •sites." 

ARM 46.12.4821(1) 

The department has amended (1) of ARM 46.12.4821 to clarify the 
HMO can assign an enrollee who fails to choose a primary care 
provider and can restrict the ability to change primary care 
providers without good cause. Thh• department amendment was 
offered at the June 14 rule hearing. It is needed to provide 
the HMO with the authority to assign an enrollee to a primary 
care provider if the enrollee fails to choose one after being 
notified to do so. 

ARM 46.12.4821(2)(a) 

CQMMENT: ARM 46.12.4821(2)(a) specifies that the medical 
service delivery site must "be located within the normal service 
delivery area of the personal residences of enrolled recipients• 
but provides no criteria for determining what "within the normal 
service delivery area• is. Consistent with the department's 
stated position that "driving distance to the provider will be 
minimized to improve access" we recommend that the medical 
service delivery site be no more than 30 miles or 30 minutes of 
driving time from the personal residence of enrolled recipients. 

RE§PONSE: The time limit of 30 miles or 30 hours could not be 
met in certain parts of the state. The department wants to 
reserve the flexibility to determine service delivery areas 
based on criteria relevant to the part of the state being 
covered. 
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ARM 46.12.4821(3) 

CQMMEHT: Is there under ARM 46.12.4821(3) an expectation that 
the medicaid recipients would have procedures for the scheduling 
of appointments that would be different than any other HMO 
enrollee? Since it seemed that the intent is that once the 
recipient becomes party of an HMO, they would participate as any 
other HMO enrollee. Please clarify. 

RESPQNSE: The department agrees that medicaid recipients should 
receive appointments in a similar manner as other enrollees. 
The rule has been changed to provide that the stated criteria 
are minimum standards. 

ARM 46.12.4821(J)(c) 

CQMENT: ARM 46.12.4821(3) (c) states "Appointments must be 
scheduled by specific time intervals and not on a block basis." 
What is the definition ot appointments by block basis? What is 
the issue SRS wishes to address concerning appointment 
scheduling? 

RESPONSE: The department agrees with the comment. The phrase 
"block intervals" has been deleted. 

ARM 46.12.4824 

COMMENT: A reviewer for the Legislative council requested that 
the rationale for proposed ARM 46.12.4824 be further developed. 

Response: ARM 46.12.4824 is necessary in order to assure that 
medicaid recipients receiving services through enrollment with 
an HMO receive the due process protections that are generally 
accorded to medicaid recipients. The rule is also necessary to 
encourage resolution of grievances prior to submittal for fair 
hearing by requiring the HMO to provide an internal grievance 
procedure and requiring the grieving enrollee to exhaust that 
procedure before proceeding to fair hearing. 

CQMMENT: While it is understood that an enrolled recipient has 
the right to a fair hearing, some qualifications should apply. 
It is contemplated that an HMO will be operating under a 
contract with the department, which contract will provide that 
certain services be rendered using the HMO's medical policies 
and claims procedures. For those services the HMO receives 
payment using a capitated reimbursement method. Should the 
department seek to compel the HMO to rescind or modify medical 
policy or claims procedures which the HMO has in place as a 
result of a fair hearing decisions, additional reimbursement to 
the HMO resulting from such a rescission or modification should 
be provided for in the HMO contract. 
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RESPONSE: The departaent will not provide additional 
reiabursement to an HMO when a fair hearing decision requires 
changing of the HMO's policies or procedures. The department 
does not anticipate significant costs for HMO'• due to fair 
hearing appeals and decisions. 

ARM 46.13.4834(3) 

The department has amended ARM 46.12.4824(2) to specify the time 
limits on an HMO'S internal grievance procedure. This is 
necessary to preserve a recipient'• right to eubsequently appeal 
to the departaent. under regular medicaid, a recipient must 
appeal to the department within 90 days of being denied a 
service. If a recipient ia an enrollee, the 90 day clock 
starts when the peraon initially files a grievance with the HMO. 

CQHMEHT: ARM 46.12.4824(2) requires that the department approve 
the HMO'& grievance procedure prior to implementation. If the 
intention is to provide a service which is similar to that 
provided to non-medicaid insureds, the departaent should allow 
the HMO to use the saae grievance procedure which is filed as a 
part of the HMO'& certificate of authority. 

RESPONSE: An HMO aay submit as a grievance procedure the 
grievance procedure approved by the Insurance Commissioner for 
its commercial population. 

ARK 46.12.4835 

COMMENT: A reviewer for the Legislative Council requested that 
the rationale for proposed ARM 46.13.4825 be further developed. 

RESPON~£: ARM 46.12.4825 is necessary in order to assure that 
the medical services delivered to enrollees are appropriate, 
that the HMO ie accountable for the services delivered to the 
enrollees, and that the privacy interests of the enrollees are 
appropriately protected. 

The maintenance of appropriate and adequate medical records is 
necessary to assure consistent and knowledgeable delivery of 
medical services by providers. The rule'& requirements in 
relation to .. dical recorda are necessary to assure that 
appropriate and adequate medical records are maintained and done 
so in the manner that ia necessary for non-HMO medicaid 
recipients. 

The maintenance of medical and business records are necessary to 
assure that an HMO ia accountable fiscally and qualitatively for 
the delivery of covered services. This protects the health of 
the enrollees and the financial resources of the program 
invested in the services available to and provided to enrollees. 

Based on constitutional provisions and federal and state laws 
and regulations, medical and personal information pertaining to 
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an enrollee which is maintained in medical records and elsewhere 
by an HMO and its participating providers is private. The 
confidentiality of this information must be generally 
maintained. The rule is necessary to provide proqrammatic 
authority for the protection of confidentiality and to provide 
the criteria to govern the protection of confidentiality. The 
rule provides the criteria that is accorded medicaid recipients 
who are not enrollees with an HMO. 

CQMMEHT: ARM 46.12.4825(1) through (3) requires the HMO to 
comply with ARM 46.12.308 concerning the maintenance of records. 
Unfortunately, the rule is drafted for direct providers of 
services such as a passport doctor or a staff model HMO. The 
rule should be clarified that it is acceptable for medical 
records to be aaintained by the providers contracting with the 
HMO, and that it is not necessary for the HMO to maintain a 
"complete medical record" of each enrolled recipient. 

RESPONSE: The department agrees with the comment. (3) of the 
rule has been changed to state that the record may be maintained 
by an HMO's participating provider. 

CQMMEHT: ARM 46.12.4825(4), concerning the confidentiality of 
records, incorporates the department's confidentiality policy as 
a part of the guidelines. Because each HMO is required to 
comply with Title 33, chapter 22, part 19, MCA, "The Insurance 
Information and Privacy Protection Act", which sets out 
requirements for insureds' privacy and physicians are also 
subject to medical records privacy restrictions under Montana 
law, the rule should reflect that those provisions extend to 
enrolled recipients and not impose additional administrative 
requirements. 

RESPONSE: While HMOs are governed by other strictures on 
confidentiality, it is important to apply the department's 
policy as well. The department's provides for protection of 
confidentiality in accordance with federal medicaid statutes and 
regulations as well as state constitutional and statutory 
provisions. 

ARM 46.12.4826 

COMMENT: A reviewer for the Legislative council requested that 
the rationale for proposed ARM 46.12.4826 be further developed. 

RESPQNSI: ARM 46.12.4826 is necessary to assure that enrollees 
can effectively and appropriately use the medical services 
available to them through an HMO and can actively participate in 
decisions concerning the delivery of medical services to them. 
Fully informing enrollees is the best manner to assure that 
necessary services are sought and obtained and that the 
financial resources of the program are directed at the most 
appropriate care. 
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COMMENT: Does ARM 46.12.4826(1) refer to services provided by 
the HMO, with which the recipient is enrolled. If the 
departaent intends that the HMO describe services rendered under 
the Passport program and that by other HMOs, the rule should be 
clarified to so state. If the latter is the department's 
intent, the department should provide this explanation rather 
than each HMO. 

RESPONSE: (1) bas been deleted, since (2) fully expresses the 
requirement that HMO& must make pertinent information available 
to enrollees. 

CQMMENT: ARM 46.12.4826(3) refers to a "written statement of 
patient rights and responsibilities". This written statement 
should be clarified. What is required in such a statement? If 
another rule exists which describes such a statement, reference 
to the rule should be made. Perhaps the department should 
suggest a foraat for such a statement as an exhibit to these 
rules. 

RESPONSE: (3) of this rule bas been deleted, since (2) fully 
expresses the requirement that HKOs must make pertinent 
information available to enrollees. 

ARII 46.12.4827 

COMMENT: A reviewer for the Legislative Council requested that 
the rationale for proposed ARM 46.12.4821 be further developed. 

RESPQNSE: ARM 46.12.4821 is necessary to assure that the 
medical services available to enrollees through an HMO are 
effective, appropriate and properly delivered. The rule is 
necessary also to adopt the relevant federal medicaid standards 
for quality assurance ·in the delivery of services by an HMO. 
Sines delivery of services to enrollees is obtained and managed 
by the HMO as a third party, the imposition of quality assurance 
requirements upon the HMO is critical to assuring the enrollees 
are protected in a degree that is similar to that accorded 
medicaid recipients who are not enrolled. 

AR11 46.12.4828 

coMMENT: While this rule places the responsibility for 
investigating third party resources and seeking payment from 
these sources upon HMOS, it does not grant the authority to the 
HMO to do so. Montana law makes medicaid payments of last 
resort. The rule should recite either that the HMO either 
stands in the position of the department or that the department 
will adequately enforce an active third party recovery program 
for, or in cooperation with the HMO. 

RESPONSE: The departwent believes the rule is adequate as a 
delegation of its authority to pursue third party recoveries. 
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5. The following is the rule number conversion chart for the 
adopted rules: 

[RULE I] 46.12.4801 HEALTH MAINTENANCE ORGANIZATIONS: 
DEFINITIONS 

[RULE II] 46.12.4804 HEALTH MAINTENANCE ORGANIZATIONS: 
RECIPIENT ELIGIBILITY 

[RULE III] 46.12.4805 HEALTH MAINTENANCE ORGANIZATIONS: 
ENROLLMENT 

[RULE IV] 46.12.4806 HEALTH MAINTENANCE ORGANIZATIONS: 
DISENROLLMENT 

[RULE V] 46.12.4810 HEALTH MAINTENANCE ORGANIZATIONS: 
COVERED SERVICES 

[RULE VI] 46.12.4813 HEALTH MAINTENANCE ORGANIZATIONS: 
CONTRACTS FOR SERVICES 

[RULE VII] 46.12.4814 HEALTH MAINTENANCE ORGANIZATIONS: 
PROVISION OF SERVICES 

[RULE VIII] 46.12.4815 HEALTH MAINTENANCE ORGANIZATIONS: 
PARTICIPATING PROVIDERS 

[RULE IX] 46.12.4816 REIMBURSEMENT OF PROVIDERS 

[RULE X] 46.12.4817 HEALTH MAINTENANCE ORGANIZATIONS: 
REIMBURSEMENT OF HMOS 

[RULE XI] 46.12.4821 HEALTH MAINTENANCE ORGANIZATIONS: 
ACCESS TO SERVICES 

[RULE XII] 46.12.4824 HEALTH MAINTENANCE ORGANIZATIONS: 
GRIEVANCE PROCEDURES 

[RULE XIII] 46.12.4825 HEALTH MAINTENANCE ORGANIZATIONS: 
RECORDS AND CONFIDENTIALITY 

[RULE XIV] 46.12.4826 HEALTH MAINTENANCE RECIPIENT 
EDUCATION 

[RULE XV] 46.12.4827 HEALTH MAINTENANCE ORGANIZATIONS: 
QUALITY ASSURANCE 

[RULE XVI] 46.12.4828 HMO, THIRD PARTY 
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Director, Publ~ealth and 
HWIIan Services 

Certified to the Secretary of state September 18, 1995. 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of Repeal of 
Existing Rules and Adoption 
of New Rules Pertaining to 
Telephone Extended Area 
Service. 

NOTICE OF REPEAL OF RULES 
38.5.1301 THROUGH 38.5.1303 
AND ADOPTION OF NEW RULES 
I THROUGH VI 

TO: All Interested Persons 

1. On June 15, 1995 the Department of Public Service 
Regulation published notice of public hearing on the proposed 
repeal and adoption of rules identified in the above title at 
pages 1017-1023, issue number 11 of the 1995 Montana Adminis­
trative Register. 

2. The Commission has repealed rules 38.5.1301 through 
38.5.1303 as proposed. 

3. The Commission has adopted the following rules as 
proposed: 

RULE I. 
RULE II. 

38-5 .1305 
38-5.1307 

DEFINITIONS 
EAS -- GENERAL 

4. The Commission has adopted these rules as proposed, 
but with the following changes: 

RULE III. 38.5 1309 EAS PROCEDURE - - GENERAL (1) (a) 
No changes. 

(b) an application by a eeiRIRieeiett regulated telef"fiette 
or unregulated local exchange company; or, 

(c) No change. 
(2) The customer petition shall be on a petition form 

approved by the commission prior to use, which shall include 
information deemed advisable and informative to the petition­
ers in the commission • s discretion. Qualifying signatures 
shall be limited to one signature per main billed account and 
shall be accompanied by information deemed necessary by the 
commission. such as the account name, the printed name, ad­
dress, and phone number of each person signing, and like in­
formation. 

(3) EAS proceedings will be conducted in two phases, as 
described in ARM 38.5.1313 and 38.5.1315, below, and, when 
required pursuant to the rules, as contested cases under Title 
2, chapter 4, MCA (MAPA) and ARM Title 38, chapter 2 (commis­
sion procedural rules) . 

(4) (5) (b) No changes. AUTH: Sec. 69-3-103, MCA; 
IMP, Sec. 69-3-301, MCA 
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RULE IV. 38.5.1311 EAS PROCEDQRE --REGIONS (1)-(1) (c) 
No changes. 

(2) The designation of an area as a region may also be 
considered on petition signed by at least 30 percent of the 
customers within any petitioning exchange or an application by 
a eeMmieeiea regulated or unregulated tele~fieae local exchange 
company. 

(3)- (5) No changes. AUTH: Sec. 69-3-103, MCA; l..l1£, 
Sec. 69-3-301, MCA 

RULE V. 3 8 . 5 . 1313 EAS PROCEDURE -- PHASE I. COMMON I TY 
Of INTEREST DETEBMINATION (1) Phase I shall be for determin­
ing whether a qualifying community of interest exists between 
or among exchanges. Upon receipt of proper application or 
proper findings following a commission investigation, the com­
mission will order the regulated telephone company (or compa­
nies) and request any unregulated company (or companies) in 
the exchanges involved to initiate a call usage study, which 
shall be for the most recent three months for which data is 
available, to determine calling patterns between or among ex­
changes {if there is good reason to believe that one or more 
of the designated three months is an inaccurate representative 
month. the next most recent month or months for which data are 
available shall be included). The study must be completed and 
filed with the commission within 45 days of the commission 
order (an extension of time may be granted for good cause) . 
In the event that a ce~ieeiea regulated or unregulated local 
exchange tele~fieae company applies for EAS the call usage 
study may be submitted with the application. 

(2)- (2) (b) No changes. 
(3) If the study demonstrates a sufficient indication of 

community of interest its filing shall be accompanied by a 
statement of the company's (or companies•) position on the 
requested EAS, with rationale for that position, and shall be 
followed by a commission notice to interested persons with an 
opportunity to object and an opportunity to request a hearing. 

(4) If the study demonstrates no sufficient indication 
of community of interest its filing may be accompanied by a 
statement of the company's (or companies•) position and shall 
be followed by notice to interested persons with an opportu­
nity to object and an opportunity to request a hearing. 

(5) If a proposed EAS arrangement does not qualify using 
the calling pattern~ in (2), above, the applicant can attempt 
to establish, through economic, demographic, or other evi­
dence, that a community of interest does exist for the major­
ity of the affected customers. For the determination of com­
munity of interest in the absence of qualifying calling crite­
ria, the evidence and awument must be clear and convipcipg. 
In this regard the commission Mu}' eoReiaeF e • ideRee s\,left as 
loeaeien (Felati~e to exehaR~e ee~aaaFiea) ef oekoelo, ffieaieal 
afta eMeF~Cfte) seF• .. ieeo, leeal geweFRffiCftE eatiEieBI ~eliee atla 
fiFe ~roeeetiea, afie~pia~ aaa aeFoiee centers, ekHrefiee, agFi 
e~ltuFal aa<l eivie er!jal'lili!atieas, ana Clft!"loymeat eeatero. ~ 
foe; us its consideration on factors such as local calling for 
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law enforcement. fire protection. medical. and other emergency 
services. Other factors such as local calling to schools, 
local government agencies. churches. shopping and service cen­
ters. agricultural and civic organizations. and employment 
centers can also be considered. but may be of secondary impor­
~ In addition argument may be made that the call usage 
study, although not meeting the threshold criteria, estab­
lishes community of interest from another standpoint (e.g., 
the two-way pattern is significant) . If this option to estab­
lish community of interest is pursued, the applicant must file 
a notice of intent to establish community Qf interest by the 
time fixed for objecting in response to the commission notice 
referenced in (4), above. 

(6)- (7) (a) No changes. 
(b) a sufficient community of interest exists to justify 

the consideration of EAS between the exchanges (in which case 
phase II will commence as provided in ARM 38.5.1315). 

laL For purposes of this rule and related rules. quali­
fying calls in "calls per main billed account" and "call usaoe 
study" shall be limited to 1+ and 0+ calls. AUTH: Sec. 69-3-
103, MCA; lMf, Sec. 69-3-301, MCA 

RULE VI. 36.5.1315 EAS PROCEDURE PHASE II. COST 
ANALYSIS AND RATE DESIGN (1) Phase II shall be for determin­
ing cost and revenue impacts and for rate design. When the 
commission determines that a sufficient community of interest 
exists to warrant further consideration of EAS, the affected 
regulated local exchange company (or companies) shall be di­
rected. and unregulated local exchange companies shall be re­
quested. to perform an impact analysis. The company (or com­
panies) shall submit the results of the impact analysis along 
with rate design proposals to the commission within 90 days 
after the commission order commencing phase II (an extension 
of time may be granted for good cause), accompanied by all 
necessary company prefiled testimony, including an estimated 
implementation plan and schedule. 

(2)- (2) (b) No changes. 
(c) ngt changes in operating and other expenses; 
(d) ehan!Jes in inte!'state Eiivisieft ef l"e'fenue settle 

~ cost shifts from the interstate jurisdiction to the in­
trastate jurisdiction resulting from the new EAS arrangement; 

(e) ehan!es ia Bell inde~enaent settlements, 
~ ~ losses in switched and special access revenues; 
-f<J)- ill -l-eesee net changes in billing and collection 

revenues; and 
fh+ lal changes in switched access allocations. 
(3) Proposed EAS rates shall be designed so that EAS 

implementation is revenue-neutral to the affected local ex­
change company (or companies) . EAS rate design will have 19etll 
flat and usa!Je sensitive s~tiens include a flat rate option 
and at least one lower cost usage sensitive option. Addi­
tional rate design proposals are not precluded (and are en­
couraged, to provide additional customer choices) . Except 
when there is a substantial basis for shifting the cost to 
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others, the rates shall be designed to recover the costs of 
EAS from those customers who directly benefit from EAS. The 
rate proposals should include a detailed description of the 
costs considered, how the proposed rates recover the costs of 
EAS implementation, the extent to which these costs are recov­
ered from the customers who directly benefit, and the extent 
to which these costs are shifted to other customers. 

(4) No change. 
{5) Following receipt of the company's (or companies•) 

analysis analyses and prefiled testimony the commission will 
issue notices as might then be required, providing an opportu­
nity for hearing and a contested case procedural order and 
schedule. 

(6) and (7) No changes. AUTH: Sec. 69-3-103, MCA; IM£, 
Sec. 69-3-301, MCA 

5. The PSC has received written comments from the pub­
lic and the parties to a related case (Docket No. 94.2.5) 
wherein the PSC is investigating EAS. The PSC has received 
oral comments at satellite hearings in communities throughout 
the state and at its technical hearing on the proposed rules. 
Comments received and responses by the Commission are as fol­
lows: 

a. COMMENT: Comments from the public fall within three 
general categories: those favoring EAS without any great con­
cern about possible increased rates; those generally favoring 
EAS, but wanting to know the effects on rates before commit­
ting; and those opposed to EAS as a free ride to some, paid 
far by others. Comments from the parties also fall within 
several general categories: us West Communications (USW), Mon­
tana Independent Telecommunications Systems, Inc. (MITS), 
Northwestern Telephone Systems, Inc., dba PTI Communications 
(PTI), and the Montana Consumer Counsel (MCC) generally sup­
port EAS and the proposed rules; Citizens Telecommunications 
Company of Montana (CTC), and Montana Telephone Association 
(MTA) generally support EAS, but offer substantial amendments 
to the proposed rules; AT&T Communications of the Mountain 
States, Inc. (AT&T), and MCI Telecommunications Corporation 
(MCI) do not favor EAS, suggesting that it is not compatible 
with the trend toward competition and the customer choices, 
technical innovations, efficient pricing, and quality service 
that accompany competition. AT&T and MCI offer extensive 
amendments in the event that the PSC proceeds with the rules. 

RESPONSE: These general comments are valuable as 
they reinforce the PSC's expectation that the approach to EAS 
must be a cautious one, permitting adequate coneideration of 
all factors and effects involved, but also allowing for a 
realistic chance at obtaining EAS and implementing it when and 
where determined to be preferred and appropriate. Therefore, 
the PSC will proceed with the rules, incorporating suggested 
amendments to the rules where those ar·e convincing. Through­
out AT&T's and MCI's comments it is asserted that EAS is anti­
competitive. Generally, it is difficult to consider these 
assertions as presently justified when effective competition 
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simply has not yet come to the areas that might be EAS compat­
ible. In these areas EAS is a reasonable means of f i 11 ing a 
present need in the public interest. 

b. COMMENT: AT&T and MCI comment that Rule I's refer­
ence to EAS as local service is inappropriate, as EAS is 
interexchange and therefore a toll service. 

RESPONSE: Converting what is now toll calling to 
what is, in effect and for all practical purposes, local call­
ing is at the core of EAS. The PSC does not disagree that, as 
earlier EAS comments might allude, EAS might actually be a 
hybrid service with elements of both local and toll service. 
However, EAS is seven digit calling (i.e., local) extending 
beyond existing local exchange boundaries. In this context, 
referring to this service or calling as "local" is not inap­
propriate. 

c. COMMENT: MTA suggests that Rule III (1) (b)'s desig­
nation of who can apply for EAS should include unregulated 
cooperatives, as most EAS involving cooperatives will involve 
an exchange served by a regulated company. MTA comments that 
the same applies in Rule IV (regions). 

RESPONSE: The PSC agrees and has amended the refer­
enced rules and related rules as might be necessary to include 
unregulated local exchange companies in the process to the 
extent that such is possible. 

d. COMMENT: MTA comments that the petition form, Rule 
III (2). should specifically include the need for local rate 
adjustments so that petitioners are made aware that local rate 
increases could result. MTA also suggests that the petition 
include an account name and phone number if the account is 
under a name other than the person signing. AT&T comments 
that the petition should be only by residential customers and 
should be by at least 51 percent of them. 

RESPONSE: The PSC has amended the rule slightly to 
allow for flexibility in the personal information necessary 
from the individuals petitioning. However, it chooses not to 
prescribe that information or the contents of the petition, 
preferring flexibility and discretion, especially while gain­
ing experience which might better demonstrate what should be 
included. However, the PSC will take MTA's comments into con­
sideration when approving petition forms. In regard to AT&T's 
suggestion, the PSC determines that business and residential 
accounts should carry the same weight at the petition stage. 
Also, the PSC determines that 30 percent produces a satisfac­
tory indication of interest and that the additional burden 
accompanying a 51 percent requirement would be excessive. 

e. COMMENT: USW proposes that the PSC. rather than 
limiting the number of pending EAS petitions and prioritizing 
them as proposed in Rule I!I(S) (a) and (b), consider a consol­
idation of EAS petitions into an annual docket, as this might 
allow for efficiencies in analyses and ease administrative 
burdens. 

RESPONSE: The PSC overrules this suggestion, al­
though the PSC does not believe that it is necessarily re­
stricted from following the proposal under the present rule. 
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Limitation and prioritization of EAS is optional and might not 
become necessary at all. If the PSC decides to limit and 
prioritize, to the extent practical it will attempt to allow 
for efficiencies in analyses and ease administrative burdens. 

f. COMMENT: AT&T comments that Rule IV's regions 
should be deleted as there is no public interest served 
through regional EAS and regions merely expand the anti-com­
petitive effects of EAS. AT&T suggests that exchange by ex­
change EAS will fully protect consumers and ensure that EAS is 
justified. AT&T comments that the arbitrage (bridging) prob­
lem which regions are purportedly designed to solve will not 
be solved by regions. MCI also supports elimination of re­
gions, but suggests that regions be approached with caution if 
the PSC believes that they are necessary. MCI comments that 
bridging is not significant enough to remonopolize an area. 
MTA comments that Rule IV•s regions may be necessary in some 
instances, but may cause larger than necessary rate impacts 
through elimination of toll routes in areas where volume is 
low and will likely involve complex local compensation ar­
rangements among more than two companies. MTA suggests that 
the rules be amended to reflect that regions are the excep­
tion, reserved only for instances when problems are apparent 
and it has been clearly shown why regions are the only work­
able solution. PTI suggests that the PSC consider requiring 
at Rule IV(4) that a regional petitioning exchange exhibit 
calling greater than eight calls per main billed account 
within the region as a whole. 

RESPONSE: The PSC disagrees with the suggestions on 
eliminating the rules allowing for regions. However, it 
agrees that regions should be approached with caution. The 
PSC determines that under certain circumstances regions may be 
in the public interest and may be more efficiently implemented 
than multiple exchange-by-exchange EAS. Rule IV provides an 
option to consider and implement in such case. The PSC deter­
mines that the rule as proposed allows consideration of MTA's 
concerns. Regions can produce the problems identified, how­
ever regions can resolve others. Regions are not a simple 
matter, but should remain an option available for consider­
ation. The analyses prescribed in the EAS rules should indi­
cate the level of rate impacts resulting from proposed EAS 
regions. Affected customers will be given ample opportunity 
to indicate whether or not they would accept the resulting 
rates. If rate impacts are "larger than necessary" for rea­
sons identified by MTA or others, it will become apparent and 
likely result in no region. MTA's referenced complex local 
compensation arrangements may occur and, again, regions pres­
ent these kinds of problems, but they also resolve others. 
The PSC overrules PTI • s suggestion on more than eight calls, 
as there is no compelling basis for it. 

g. COMMENT: PTI suggests that what actually qualifies 
for Rule V's "calls" in "calls per main billed account" and 
"call usage study" should be specifically identified (i.e., 
state whether it includes things like FX, lOXXX, cellular, 
coin, etc.) . 
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RESPONSE: The PSC agrees and has amended the rule. 
h. COMMENT: MTA comments that the Rule V(l) •s three 

months of data requirement should be accompanied by an allow­
ance for exception when factors disclose that one or more of 
the particular months may be an inaccurate representative. 
AT&T suggests six months be the period required, as it will 
account for seasonal variations and produce a more accurate 
average. 

RESPONSE: The PSC agrees with MTA and has amended 
the rule accordingly. AT&T's concern may be partially elimi­
nated by the MTA amendment, otherwise the PSC disagrees, as 
the three month study, in context, is sufficient. 

i. COMMENT: MTA suggests that Rule V(2) (a) •s eight 
calls be increased to fifteen, in harmony with its overall 
position that EAS only be pursued where a very strong commu­
nity of interest exists (MTA' s concern here is higher local 
rates and the effect on universal service) . AT&T comments 
that EAS should be implemented in rare instances, only in 
clear cases of residential need. AT&T suggests that community 
of interest should be based on residential calling patterns, 
as business calling can skew the determination and businesses 
have service options available. 

RESPONSE: The PSC determines that the eight call 
criterion is a sufficient indication of a strong community of 
interest with business calls factored in. The two call re­
quirement will mitigate effects of skewing. EAS will likely 
not be a realistic option if the criteria is raised substan­
tially. 

j. COMMENT: AT&T proposes that Rule V(2) (b) •s two 
calls be three to help ensure that a community of interest 
truly exists and that EAS is important, not merely a conve­
nience to those with high volumes. MCI agrees and states that 
it be by 51 percent of the customers. 

RESPONSE: The PSC determines that the two call cri­
terion is a sufficient indication of a strong community of 
interest. EAS will likely not be a realistic option if the 
criteria is raised substantially. 

k. COMMENT: AT&T comments that Rule V(S) be revised to 
consider only essential services, such as police, medical, and 
emergency. To AT&T the others are not essential and cannot 
create a community of interest in the absence of the required 
volume of calls. MCI agrees and adds that the availability of 
911 or 1-BOO calling for essential services should also be 
considered. 

RESPONSE: The PSC agrees in part that emergency 
services should be the important concern and the others might 
be only secondary in the context of community of interest. 
Therefore, although the PSC determines that the rule generally 
should be left as is on the identified criteria, it has 
amended the rule slightly, including to clarify that the exis­
tence of alternative proof on community of interest for EAS 
does not automatically establish it. Overall, there must be 
convincing evidence and argument accompanying the alternative 
proof. 
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l. COMMENT: CTC notes that Rule V(l) 's 45 day period 
for a call usage study allows for an extension of time for 
good cause, but Rule VI ( 1) 's 90 day time for a cost impact 
analysis and rate design proposal does not. It comments that, 
under some circumstances, the analysis and rate design is 
likely to take longer than 90 days and extensions of time 
should be permitted. It also suggests that the rules note 
that extensions will be liberally granted. 

RESPONSE: The PSC agrees that an extension of time 
should be available for the analysis and rate design. How~ 
ever, it determines that the good cause standard should remain 
the standard. The rule has been amended accordingly. 

m. COMMENT: MTA suggests some changes in Rule VI(2) to 
be consistent with today• s environment. In this regard it 
states that sub-part "(d)" should read "cost shifts from the 
interstate jurisdiction to the intrastate jurisdiction result­
ing from the new EAS arrangement" and sub-part "(e)" should be 
eliminated as settlements no longer exist. It also suggests 
that consideration should be given to lost toll and savings in 
carrier access charge expenses. 

RESPONSE: The PSC agrees and has amended the rule. 
n. COMMENT: USW comments that Rule VI (2) (g) •s inclu~ 

sion of losses in billing and collection revenues should be 
accompanied by savings in associated expenses. 

RESPONSE: Although the rule can be viewed as refer~ 
encing •net" changes, it has been amended or clarified accord­
ingly and in a fashion that extends the same to other revenues 
and expenses where necessary. 

a. COMMENT: In context of flexibility in EAS rate de­
sign, CTC comments that Rule II (2) •s designation of EAS as 
mandatory and Rule VI(3)'s requirement of both flat and usage 
sensitive options are inconsistent, conclusory, and pre-judge 
the type of EAS offering that the PSC could approve. CTC sug­
gests that Rule II(2) 's mandatory requirement be eliminated 
and Rule VI(3) be modified to state that EAS rates shall apply 
to all customers in the affected exchange or region, but may 
include both flat and usage sensitive options. AT&T and MCI 
also comment that EAS should not be mandatory, primarily be­
cause of its effect on customer choice and competition. In 
addition AT&T disagrees that EAS should be two-way, asserting 
that absent community of interest there will be no customer 
confusion and asserting that two-way is not a wise solution to 
code calling. 

RESPONSE: The rule's designation of EAS as manda­
tory and the rule's allowance for rate options are not incon­
sistent. Mandatory simply means that EAS itself is not op­
tional. EAS can include optional rate designs and remain man­
datory. Without being mandatory EAS revenues would be uncer­
tain, required EAS network engineering would be uncertain, and 
customer confusion and problems in billing could result. How­
ever, the rule is not intended to preclude innovation in rate 
design or additional rate design proposals. It is intended to 
require that there be a flat rate option and at least one 
lower cost usage sensitive option. Nevertheless, the rule has 
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been amended to clarify this. The two~way requirement will 
remain, as code calling and customer confusion are valid and 
significant concerns. AT&T provides no compelling support for 
its assertion to the contrary. 

p. COMMENT: AT&T and MCI comment that Rule VI (3) 's 
requirement for revenue neutrality be eliminated, as the bur­
den should be on the local carrier to demonstrate the reason­
ableness of its rates. To AT&T, guaranteed revenue neutrality 
insulates a carrier from the effects of competition. AT&T 
also argues for a price floor comprised of the imputed price 
of the LEC's switched access service plus other costs attrib­
utable to EAS. 

RESPONSE: The PSC disagrees. The effect that EAS 
has on competition is not materially influenced by revenue 
neutrality. As the PSC has earlier indicated competition has 
not effectively responded to the demand for EAS. Imputation 
of the price for switched access should already occur under 
revenue neutrality. 

q. COMMENT: CTC comments that Rule VI(4)'s requirement 
that interconnection and compensation arrangements be pre­
sented to the PSC be changed to allow carriers freedom to make 
arrangements without PSC involvement unless agreement cannot 
be reached. MTA comments that new interconnection arrange­
ments will likely exist in EAS and, if the carriers are unable 
to agree, the PSC could resolve the matter. 

RESPONSE: The PSC encourages agreement on such ar­
rangements, but determines that it must be involved in approv­
ing them, as the arrangements will likely affect EAS rates. 

r. COMMENT: For Rule VI, MTA suggests an additional 
rule allowing PSC consideration of discount toll plans as a 
solution to customer needs in cases where the resulting rates 
under EAS are unreasonable. 

RESPONSE: The PSC agrees that discount toll plans 
could be an alternative where EAS is desired but found not 
workable because of price or any other reason. However, that 
alternative already exists without including it in the EAS 
rules. The PSC encourages companies to explore this alterna­
tive. 

s. COMMENT: CTC comments on community of interest and 
implementation of EAS that it is impossible for customers to 
know whether they will be willing to pay the increased rates 
associated with EAS until after the rates are determined. It 
suggests that the customer survey (balloting) in Rule VI(6) be 
the general rule, not an option, unless it is clearly demon­
strated as unnecessary. It also comments that Rule VI ( 6) 
should specify the level of support necessary to justify EAs. 
It recommends the rules be changed to specify substantial sup­
port for EAS be found first through appropriate methods, in­
cluding survey or public hearing. AT&T and MCI propose that 
at least 51 percent of the customers approve an EAS arrange­
ment (including rates) prior to implementation. They also 
suggest non-responses to balloting be a "no." They also com­
ment that the survey should clearly include the estimated 
price and the rules should specify this requirement. 
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RESPONSE: The PSC generally disagrees. Balloting 
is a tool to help the PSC ascertain customer acceptance of a 
proposed EAS arrangement. The PSC will use balloting when 
deemed necessary. A specified level of support is inappropri­
ate because balloting is only one factor to be weighed with 
others. Not responding to a survey could mean many things, 
not necessarily a vote against EAS. It is already anticipated 
that a survey, if used, will include all relevant information, 
including price. 

t. COMMENT: USW comments that Rule VI(3)'s mandate 
that the costs of EAS shall be recovered from customers who 
directly benefit should be changed to allow more flexibility 
through alternative methods (e.g., allow for some company wide 
averaging) fitting within the rate structure of each company. 

RESPONSE: The PSC overrules this comment. The 
rules allow for exception when there is a substantial basis 
for it. 

u. COMMENT: AT&T and MCI propose additional require­
ments to promote competition: unrestricted and non-discrimina­
tory resale of EAS by the other carriers; and dialing parity 
or, to compensate customers for dialing inconvenience, an LEC 
offering of the EAS price additive at a discount to resellers 
until the LEC is willing and able to provide dialing parity. 

RESPONSE: The PSC agrees that these may be impor­
tant issues that might need to be addressed eventually, but 
not at this time. Resolution of these issues is not essential 
to implementation of EAS. 

CERTIFIED TO THE SECRETARY 
~·~~ 

OF :::EMBER 16, 1995. 
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BEPORB THE COMMISSIONER 
OP POLITICAL PRACTICES 

OP THE 
STATE OP MONTANA 

In the matter of the adoption 
of new Rules I through IV 
pertaining to campaign 
contribution limitations and 
surplus campaign funds, and 
the amendment of 
Rule 44.10.331 

TO: All Interested Persona. 

NOTICE OP ADOPTION 
OP ROLES I THROUGH 
IV AND AMENDMENT OP 
ROLE 44.10.331 

1. On July 13, 1995. the Commissioner of Political 
Practices published notice of the proposed adoption of new Rules 
I through IV and the amendment of Rule 44.10.331 pertaining to 
campaign contribution limitations and surplus campaign funds, at 
page 1298 of the 1995 Montana Administrative Register, issue 
number 13. 

2. The Commissioner has adopted the new rules I 
(44.10.332), and II (44.10.333), and amended Rule 44.10.331 as 
proposed. 

3. The Commissioner has 
(44.10.334), and IV (44.10.335) 
(added language is underlined 
interlined) . 

adopted new Rules III 
with the following changes 
and deleted language is 

BULl III 144.10.3341 BLICTIQNS TO WHICH AQGREQATB 
CONTBIBVTION LIMITS APPLY (1) For purposes of the limitations on 
contributions established in section 13-37-216, MCA, and these 
rules, the term "election" is defined in section 13-37-216(5), 
MCA. 

( 2) 'Ihe term "contested primary", as used in section 13- 37-216 (5) , 
MCA, means a primary election in which two or more candidates 
compete for the same nomination~er R&miftaEieas. 

(a) In partisan primary elections, if two or more 
candidates compete for one party' a nomination, but only one 
candidate seeks a different party's nomination, it is a 
"contested primary", resulting in two elections to which the 
contribution limits in section 13-37-216, MCA, apply<Qnly with 
respect to the primary for which two or more candidates compete 
for the party• s nqmination, For example, if two candidates seek 
Party A's nomination in the primary election for a public 
office, e~:~t ealy &Re eaaehiate seells the Party B' s ftBI'fliftaties 
far the same p\lelie effiee, it ie a eeateeteel J~:r:imary. it is a 
contested primary with respect to Party A's nomination. If only 
one candidate seeks Party a•a nomination for the same public 
qffice. it is not a cqntested primary with respect to Party B'a 
nomination. 
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(b) In judicial and other nonpartisan primary elections, if 
two or more candidates compete for nomination, it is a 
"contested primary", resulting in two elections to which the 
contribution limits in section 13-37-216, M:A awly. Fbr exaf•l'le, if 
two candidates seek nomination in the primary election for the 
office of district judge, it is a contested primary even though 
both candidates will advance to the general election pursuant to 
section 13-14-117, MCA. (c) When an incumbent judicial officer 
is the only candidate who files a declaration for nomination in 
the primary election, and subsequently faces a vote, pursuant to 
section 13-14-212, MCA for or against retention in the general 
election, there is no •contested primary•, and there is only one 
election to which the contribution limits in section 13-37-216, 
i-1CA apply. 

AUTH: 
IMP: 

Section 13-37-114, MCA 
Section 13-37-216, MCA 

RtlLI IV (U, 10, 335) DISPOSAL OF SVRPLUS CAMPAIGN FUl'fPl! 
(1) Candidates shall dispose of surplus campaign funds 

within 120 days of filing the closing campaign report required 
by section 13-37-228, MCA. 

(a} The candidate's closing report shall be filed whenever 
all debts and obligations are extinguished and no further 
contributions or expenditures will be received or made which 
relate to the campaign. 

(b) No closing report needs to be filed following a primary 
election campaign if the candidate will advance to the general 
election. 

(2) "Surplus campaign funds" are those campaign funds 
remaining when all debts and other obligations of the campaign 
have been paid or settled, no further campaign contributions 
will be received, and no further campaign expenditures will be 
made. 

(3) Surplus campaign funds will be considered to have been 
"disposed of" on the date payment is made by the candidate or 
the candidate's committee to a permissible person, entity, or 
account. 

(4) Payment of surplus campaign funds shall be evidenced by 
a receipt from the recipient containing the following 
information: 

(a} The full name and mailing address of the recipient; 
(b) The date the funds were received; 
(c) The full name of the candidate from whose campaign the 

funds were received, and; 
(d) The exact amount of funds received. 

The candidate shall be responsible for obtaining a receipt 
containing the requisite information from all recipients of any 
surplus campaign funds. 

(5) Those candidates with surplus campaign funds shall file 
a supplement to the closing campaign report, on a form 
prescribed by the Commissioner, showing the disposition of 
surplus campaign funds. The report shall be accompanied by 
copies of all receipts required by subsection (4) of this rule. 
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The supplement shall be filed within 135 days after the closing 
report is filed. 

(6) A candidate shall abide by the prohibitions on the use 
of surplus campaign funds specified in section 13-37-240, MCA. 

(a) For purposes of the restrictions on the disposal of 
surplus campaign funds set forth in section 13-37-240, MCA, 
"personal benefit" is defined in section 13-37-240 (2), MCA. For 
purposes of this definition, a candidate's "immediate family" 
includes the candidate's spouse and minor children only, 
pursuant to the definition of this term in section 5-7-213, MCA. 

(b) For purposes of the restrictions on the disposal of 
surplus campaign funds set forth in section 13-37-240, MCA, 
"campaign" means any organized effort to secure or prevent the 
nomination or election of a candidate for public office, or 
secure or prevent passage of a ballot issue. 

(c) The following are examples of permissible uses of 
surplus campaign funds: 

(i) Return of the funds to the contributor, so long as the 
funds will not result in personal benefit or a contribution to 
a campaign; 

(ii) Donation of the funds to any organization or entity, 
so long as the use of the funds will not result in personal 
benefit or a contribution to a campaign; 

(iii) Upon election, use of the funds to establish an 
account to serve a public purpose related to the officeholder's 
public duties, so long as the funds will not result in personal 
benefit or a contribution to a campaign. 

(7) A candidate shall not contribute surplus campaign funds 
to a political committee, including a leadership political 
committee maintained by a political officeholder. However. 
nothing in this subsection shall be construed as prohibiting 
contribution of surplus campaign funds to a political party or 
a political party committee. so long as the funds are not 
earmarked for a specific campaign. 

(8) Upon a determination that a candidate made a prohibited 
disposal of surplus campaign funds, the Commissioner may employ 
any enforcement measures within his or her jurisdiction. 

AUTH: Section 13-37-114, MCA 
IMP: Section 13·37-240, MCA 

4. A public hearing on the proposed rules and the 
amendment was held on August 3, 1995. The Commissioner has 
thoroughly considered all commentary received: 

RULE III (44.10.334) ELECTIONS TO WHICH AQGREQATE CONTRIBQTION 
LIMITS APPLY 

COMMENT: 

An accounting section should be added to this rule to make 
it clear that in cases of contested primaries any funds 
received after the date of the primary election count 
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toward the general election limits and not the primary 
election limits. 

RESPONSE: 

The Commissioner has reviewed this comment and makes no 
change. While the Commissioner agrees that it is important 
to keep track of the separate contribution limits for 
primary and general elections, he believes that it is not 
necessary to set forth any internal accounting procedure in 
an administrative rule. 

COMMENT: 

Subsection (2), which applies the primary campaign 
contribution limits to candidates of both parties, so long 
as one party has a contested primary race, is inconsistent 
with the language of Mont. Code Ann. § 13-37-216, as 
amended by Initiative 118. 

RESPONSE: 

This comment is well taken and the rule is changed to 
harmonize it with the language of the statute. 

RULE IV (44.10.335) DISPOSAL OF SQRPLUS CAMPAIGN FUNPS 

COMMENT: 

Subsection (7) 
contribution of 
party. 

RESPONSE: 

could 
surplus 

be construed 
campaign funds 

as prohibiting 
to a political 

Language has been added to subsection (7) to clarify that 
contribution of surplus campaign funds to political parties 
is not prohibited so long as the money is not earmarked for 
a specific campaign. 

~~~I ReReVieer~ C~olitical 
Practices 

JAMES M. SCHEIER ED ARGENBRIGHT, Ed.D. 

Certified to the Secretary of State September 15 1 1995. 
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NOTICE OF FQNCTIQNS OF APMINISTJATIVE CODB CQHKITTIB 

The ~inistrative Code Committee reviews all proposals for 

adoption of new rules, aJIUIIldment or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue Oversight Committee. 

The Administrative Code Committee has the authority to aake 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estiaated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USB THB ADMINISTRATIVE RULBS OF MONTANA AND THB 
MONTANA ADMINISTRATIVE RBGISTBR 

Definition& I Administrative lules of Hontana CABHl is a 
looseleaf compilation by department of all rules 
of state departments and attached board& 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register !KARl is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued si11ce 
publication of the precedi11g register. 

Use of the A4ministratiye Bules of Kontapa !A1Kl1 

J:nown 
Subject 
Matter 

Statute 
HUlllber and 
Department 

1. Consult ARK topical index. 
~date the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists JICJI. section nUlllbers &Dd 
corresponding ARK rule nUlllbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through June 30, 1995. 
This table includes those rules adopted during the period 
July 1, 1995 through September 30, 1995 and any proposed rule 
action that was pending during the past 6-month period. (A 
notice of adoption must be published within 6 months of the 
published notice of the proposed rule.) This table does not, 
however, include the contents of this issue of the Montana 
Administrative Register (MAR) • 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through June 30, 1995, this 
table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchpbrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1994 and 1995 Montana Administrative Registers. 

To aid the user, the Accumulat:l.ve Table includes rulemaking 
actions of such entities !lS boards and coiiUllissionl! listed 
separately under their appropriate title number. These will 
fall alphabet:J.cally after department rulemakinq actions. 
Accumulative Table entriee will be listed with the department 
name under which they were propo§ed. e.q,, Department of Health 
and Environmental Sciences as opposed to Pepartment of 
Environmental Quality. 

ADMINISTRATION, Pepartment of, Title 2 

I 
2.5.118 
2.5.403 

(Public 
I 
I-III 

2.43.418 

2.43.432 

2.43.451 

2.43.606 

and other rules - State Purchasing, p. 1371, 1788 
and other rulee - State Purchasing, p. 1723 
Application of Preferences to Contracts Involving 
Federal Funds in State Purchasing, p. 1466 

Employeee' Retirement Board) 
Service Purchases by Inactive Vested Members, p. 1721 
Mailing Information on Behalf of Non-profit 
Organizations, p. 727, 1318 
Accrual of Membership Service - Service Credit for 
Elected Officials, p. 733, 1319 
Purchase of Additional Service in the Retirement 
systems Administered by the Board, p. 516, 1033 
and other rule - Purchase of Service for Members who 
are Involuntarily Terminated after January 1, 1995 
but before July 1, 1997 - Limitations on Their Return 
to Employment within the Jurisdiction, p. 730, 1320 
conversion of an Optional Retirement Upon Death or 
Divorce from the Contingent Annuitant, p. 1289, 1791 

Montana Administrative Register 18-9/28/95 



2.43.612 

(Teachers• 
2.44.301A 
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and other rules - Eligibility for and Calculation of 
Annual Benefit Adjustments for Montana Residents -
Annual Certification of Benefits Paid by Local 
Pension Plana, p. 150, 533 

Retirement Soard) 
and other rules - Creditable Service for Membera 
after July 1, 1989 - Calculation of Age - Installment 
Pur.chaae - Value of Housing - Direct Transfer or 
Rollover - Reporting of Termination Pay - Payment for 
Service--Calculation of Retirement Benefits 
Definitions - Membership of Teacher' a Aidea and Part­
time Instructors - Transfer of Service Credit from 
the Public Employees' Retirement Syatem - Eligibility 
Under Mid-term Retirement& - CoMputation of Average 
Final Compensation - Adjustment of Senefita - Limit 
on Earned Compensation - Adjustment of Disability 
Allowance for outside Earninga - Membership of Part­
time and Federally Paid Employees - Interest on Non­
payment for Additional Credits - Purchase of Credit 
During Exempt Period - Calculation of Annual Benefit 
Adjustment Eligibility for Annual Benefit 
Adjustment, p. 977 

(State Compenaation Insurance Fund) 
I and other rule - Policy Charge - Minimum Yearly 

Premium. p. 1067, 1792 
I and other rule - Temporary - Policy Charge - Minimum 

Yearly Premium, p. 516, 922 
2.55.404 Scheduled Rating - High Loss Modifier, p. 1, 350 

AGRICULTURE, Department of, Titla 4 

I and other rule - Incorporation by Reference of Model 
Feed and Pet Food Regulation&, p. 243, 1321 

I-IV Importation of Mint Plants and Equipment into 
Montana, p. 422, 1323 

4.12.1221 and other rules Alfalfa Leaf-Cutting Sees 
Regietration - Fees - Standarda - Certification -
Sale of Sees, p. 1292, 1793 

STATE AUDITOR. Title 6 

I supervision, Rehabilitation and Liquidation of State 
Regulated Employer Groups, p. 1470 

I-IV Long Term Care Standarda for Marketing 
Appropriate Sale Criteria Nonforfeiture 
Requirements - Forms, p. 1729 

I-VIII Standardi~ed Health Claim Forms, p. 3060, 923 
I-XII Montana Life and Health Insurance Guaranty 

Association Act Notice Concerning Coverage 
Limitations and Exclusions, p. 152, 456 

6.6.3505 and other rules Annual Audited Reports 
Establishing Accounting Practices and Procedures to 
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be Used in Annual Statements in Order to CO$ply with 
Accreditation Requirements, p. 157, 455 
and other rules - Small Employer Health Benefit Plans 
and Reinsurance, p. 1472 
and other rules - Plan of Operation for the S.all 
EmPloyer Health Reinsurance Groups, p. 1468 

(Classification and Rating Committee) 
6. 6. 8001 and other rules - InforliUll Advisory Hearing Procedure 

- Agency Organization - Adoption of Model Rules -
Definitions - Administrative Appeal of Classification 
Decision General Hearing Procedure Updating 
References to the NCCI Basic Manual for Workers' 
Compensation and Employers' Liability Insurance, 1980 

6.6.8301 

6.6.8301 

6.6.8301 

Edition, p. 985 
Updating References to the NCCI Basic Manual for 
Workers Compensation and Employers Liability 
Insurance, 1980 Ed., p. 522, 1035 
Updating References to the NCCI Basic Manual for 
Workers' Compensation and Employers' Liability 
Insurance, 1980 Ed., as Supplemented through July 1, 
1995, p. 245 
Updating References to 
Workers' Compensation 
Insurance, 1980 Ed., as 
30, 1994, p. 2570, 351 

the NCCI Basic Manual for 
and Employers' Liability 
Supplemented through August 

COMMERCE, Department of, Title 8 

(Professional and Occupational Licensing Bureau) 
I Renewal Dates, p. 1600 

(Board of Alternative Health Carel 
8.4.505 and other rule - High Risk Pregnancy - Conditions 

Which Require Physician Consultation, p. 1377 
8.4.507 and other rules - Required Reports - Vaginal Birth 

After Cesarean (VBAC) Deliverielll Management of 
Infectious Waste, p. 2998, 459 

(Board of Architects) 
8.6.407 .and other rules- Examination- Individual Seal­

Standards far Professional Conduct, p. 2771, 352 

(Board of Cosmetologists) 
8 .14. 814 Fees - Ini tia1, Renewal, Penalty and Refund Fees, 

p. 160, 461 

(Professional and Occupational Licensing Bureau) 
8.15.103 and other rules - Construction Blasters and Hoisting 

and Crane Operators Standard Forms Boiler 
Engineers, p. 1603 

(Board of Dentistry) 
8.16.408 and other rules - Applications to Convert Inactive 

Statue Licenses to Active Status Licenses - Dental 
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8.22.502 

(Board of 
8.28.401 

(Board of 
8.30.404 
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Hygienists - Definitions - Use of Auxiliary Personnel 
and Dental Hygienists - Dental Auxiliaries, p. 1380 

Horse Racing) 
and other rule - Licenses for Pari~utuel Wagering on 
Horae Racing Meetings - General Requir-ents, p. 426, 
843 

Medical Ex~iners) 
and other rules Physician Acupuncturist 
Emergency Medical Technician - Physician Assistant­
Certified Podiatrist Nutritionist Licensure, 
p. 1736 

Funeral Service) 
and other rules - Reciprocity - Fees - Definitions -
Continuing Education Sponsors Standards for 
Approval Prior Approval of Activities Post 
Approval of Activities Review of Progr~a 
Hearings - Attendance Record Report - Disability or 
Illness - Hardship Exception and Other Exceptions -
Cr~tory Operators and Technicians, p. 322, 845 

(Board of Nursing) 
8.32.1606 and other rules - Non-disciplinary Track - A~isaion 

Criteria - Educational Requir-ents, p. 3065, 847 

(Board of Opt~etry) 
8.36.406 General Practice Requirements, p. 329, 1415 

(Board of Outfitters) 
8. 39.518 and other rules - Feee - Mora tori~ - Operations 

Plan Review, p. 1761 

(Board of 
8.44.402 

(Board of 
8.52.606 

8.52.616 

(Board of 
8.58,406A 
8.58.419 

Plwnbers) 
and other rules Definitions Applications 
Ex-inationa - Renewals - Journe~n Working in the 
Employ of Master - Registration of Business N-e -
Fees - Qualifications for Journe~n. Master and Out­
of-State Applicants, p. 3118, 466 

Psychologists) 
and other rule - Required Supervised Experience - Fee 
Schedule, p. 3001, 354 
Fee Schedule, p. 1607 

Realty Regulation) 
and other rules - Realty Regulation, p. 1609 
and other rules - License Discipline - Application 
for Licensure - Discipline of Property Manag-ent 
Licensees, p. 5, 468 

(Board of Passenger Tramway Safety) 
I & II Inspections - Conference Call Meetings, p. 1767 
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(Milk Control Bureau) 
8.79.301 Assessments, p. 89, 469, 534 

(Board of 
8.86.502 

Milk Control) 
and other rules • Initial Determination of Quota -
Quota Adjustment Pooling Plan Definitions 
Computation of Quota and Excess Prices - Payments to 
Pool Dairymen, p. 162, 470 

(Local Government Assistance Division) 
I Incorporation by Reference of Rules for Administering 

the 1995 CDBG Program, p. 993, 1794 

(Board of 
8.97.1301 

8. 97.1301 

Investments) 
and other rules - Definitions - Forward Commitment 
Pees and Yield Requirements for all Loans 
Investment Policy, Criteria, and Preferences 
Interest Rate Reduction for Loans to For-profit 
Borrowers funded from the Coal Tax Trust 
Infrastructure Loans, p. 1070, 1796 
and other rules - Loan Programs Administered by the 
Board of Investments, p. 247, 621 

(Economic Development Division) 
I-XIII Implementation of the Job Investment Act, p. 1075, 

1666 

EDUCATION, Title 10 

(Superintendent of Public Instruction) 
10.16.1302 and other rules - Special Education School Funding, 

p. 2576, 356 

(Board of 
10.55.601 
10.55.604 

10.55.711 

10.55.907 
10.56.101 
10.57.101 

Public Education) 
Accreditation Standards: Procedures, p. 331, 1037 
Accreditation Standards; Procedures Alternative 
Standard, p. 3154, 623 
and other rules - Accreditation - General: Class 
Size and Teacher Load - Class Size: Elementary, 
p. 3156, 625 
Distance Learning, p. 3152, 626 
Student Assessment, p. 3151, 627 
and other rules - Teacher Certification - Review of 
Policy Definitions Grades Emergency 
Authorization of Employment - Approved Programs -
Experience Verification - Test for Certification -
Minimum Scores on the National Teacher Examination 
Core Battery Renewal Requirements Renewal 
Activity Approval - Appeal Process for Denial of 
Renewal Activity - Recency of Credit - Endorsement 
Information Class 1 Professional Teaching 
Certificate - Class 2 Standard Teaching Certificate -
Class 3 Administrative Certificate Class 4 
Vocational Certificate Clas11 5 Provi11ional 
Certificate Social Workers, Nurses and Speech and 
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Hearing Therapists • Request to Suspend or Revoke 
Teacher or Specialist Certificate Notice and 
Hearing for Certificate Revocation Hearing in 
Contested Cases - Appeal from Denial of Certificate -
Considerations Governing Acceptance of Appeal 
Hearing on Appeal • Extension of Certificates for 
Military Service . Conversion Program Secondary to 
Elementary · Class 6 Specialist Certificate, p. 3125, 
628 

10.57.218 Teacher Certification; Renewal Unit Verification, 
p. 995 

10.57. 403 and other rule . Class 3 Adlllinistrative Certificate -
Class 5 Provisional Certificate, p. 1769 

FAMILY SBRVICBS, Department of, Title 11 

I 

I 

11.5.1002 
11.7.306 

11.7.313 

11.7.501 
11.7.603 

11.12.104 

11.13.101 

11.14.226 

11.14.401 

11.14.605 

and other rules - Pair Hearings and Review of Records 
by the Department Director, p. 997, 1423 
and other rule - Definitions · Medical Necessity 
Requirements of Therapeutic Youth Group Homes, p. 95, 
471 
Day Care Rates for State Paid Day Care, p. 740, 1117 
Right to a Pair Hearing in Regard to Poster Care 
Support Services, p. 1002, 1424 
Model Rata Matrix Used to Determine Payment to Youth 
Care Facilities, p. 736, 1118 
Poster Care Review Committee, p. 10, 281 
Poster Care Support Services - Diaper Allowance, 
p. 93, 930 
Minimum Requirements for Application for Youth Care 
Facility Licensure, p. 1000, 1425 
Modal Rate Matrix to Basic Level Therapeutic Youth 
Group Homes, p. 738, 1119 
Caregivers in Day Care Centers for Children, p. 526, 
931 
Family Day Care Home Provider Responsibilities and 
Qualifications, p. 91, 472 
Sliding Pee Scale Chart Used to Determine Bligibility 
and Copayments for State Paid Day Care Under the 
Block Grant Program, p. 872, 1325 

FISH. WILDLIFE, AND PA&KS. Department of, Title 12 

12.2.501 

12.6.701 

Crappies as Nongame Species in Need of Management, 
p. 429, 1571 
Wearable Personal Floatation Devices for Bach Person 
Aboard Any Motorboat or Vessel Launched Upon the 
Waterways of Montana, p. 1495 

(Fish, Wildlife, and Parks Commission) 
12.6.801 Boating Closure on the Upper Bnd of Hauser Reservoir 

from October 15 through December 15 Each Year, 
p. 1386 
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12.6.901 

12.6.901 

12.6.904 

12.7.803 
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Restriction of Motoxc~propelled Water Craft on the 
Blackfoot, Clark Fork, and Bitterroot Rivers, p. 557, 
1120 
No Wake Speed Zone in the North Shore and Marshall 
Cove of Cooney Reservoir, p. 555, 1038 
No Wake Speed Zone in Bigfork Bay of Flathead Lake, 
p. 2600, 366 
Public Access Below Rainbow Dam and Madison Dam, 
p. 333, 932 
and other rules - Evaluation and RecOllllllendation -
Competing Applications - Department Decision - Appeal 
to the Commission, p. 3004, 367 

(Fish, Wildife, and Parks CoDUilission and Department of Fish, 
Wildlife, and Parks) 
I Teton-Spring Creek Bird Preserve Boundary, p. 1772 

GOVERNOR, Title 14 

14.8.201 and other rules - Electrical Supply Shortage, p. 12, 
1039 

HEALTH AND EHVIROHMENTAL SCIENCES. Pepartment of, Title 16 

I Personal Care Facilities Application of Other 
Licensure Rules to Personal Care Facilities, p. 435, 
852 

I Adult Day Care Centers Application of Other 
Licensure Rules to Adult Day Care Centers, p. 433, 
853 

I-VII Aboveground Tanks - MiniDlum Standards for Aboveground 
Double-walled Petroleum Storage Tank Syst&Dls, p. 1087 

16.10. 504 Drinking Water - Licensing Standards for Drinking 
Water Manufacturers, p. 99, 368 

16.10.701 and other rules - Campgrounds - Trailer Courts and 
Campgrounds, p. 2602, 2892, 634 

16.14.540 Solid waste - Financial Assurance Requir&Dlents for 
Class II Landfills, p. 175, 665 

16.24.406 and other rules- Day Care Centers- Health Standards 
for Operating Day Care Canters, p. 3158, 473 

16.24. 414 Tuberculosis Tasting of Klllployees in a Day Care 
Center, p. 564, 1041 

16.28.101 and other rules - CoDUilunicable Diseases - Control 
Measures for CODUilunicabla Diseases, p. 751, 1127 

16.29.103 Dead HUDlaD Bodies - Transportation of Dead Human 
Bodies, p. 431, 850 

16.32.302 Health Care Facilities - Construction Standards for 
Health Care Facilities, p. 14, 283 

16.32.375 and other rules Health Care Facilities 
Construction Standards for Hospices and Specialty 
Mental Health Care Facilities, p. 437, 851 

16,42.302 and other rules - Evaluation of Asbestos Hazards and 
Conduct of Asbestos Abat&Dlent - Raquitc&Dl&nts for 
Accreditation and Peraitting of, and Training Course• 
for, Persons Involved in Asbesto• Abat&Dlent 
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16.42.402 

16.44.103 

16.45.402 

16.45.1101 

(Board of 
I-V 

16.8.401 

16.8.1404 

16.8.1907 

16.20.401 

16.20.603 

16.20.608 

16.20.612 

16.20.712 

-2061-

Requirements for Permits for Asbestos Abatement 
Projects, p. 874, 1578 
and other rule Asbestos Accreditation of 
Asbestos-related Occupations Penalties for 
Violations of Asbestos Laws and Rules, p. 1095, 1579 
and other rules - Hazardous Waste Control of 
Hazardous Wasta, p. 560, 1042 
and other rule - Underground Storage Tanka - Minimum 
Standards for Underground Piping, p. 1081 
and other rule - Underground Storage Tanka - Minimum 
Standards for Double-walled UST Systems, p. 1084 

Health and Environmental Sciences) 
Establishing Administrative Enforcement Procedures 
for the Public Water Supply Act, p. 2398, 208, 282 
and other rules - Air Quality - Emergency Procedures 

Ambient Air Monitoring Visibility Impact 
Assessment - Preconstruction Permits - Stack Heights 

Dispersion Techniques Open Burning 
Praconstruction Permits for Major Stationary Sources 
or Major Modifications Located Within Attainment or 
unclassified Areas - Operating and Permit Application 
Fees Operating Permits Acid Rain Permits, 
p. 3070, 535, 848 
and other rules - Air Quality - Opacity Requirements 
at Kraft Pulp Mills, p. 254, 1572 
Air Quality Increasing Fees for the Smoke 
Management Program, p. 1004, 1669 
and other rule - Water Quality - Modifying and 
Updating Minimum Requirements for Public Sewage 
Systems, p. 168, 667 
and other rules Water Quality surface and 
Groundwater Quality Standards Mixing Zones 
Nondegradation of Water Quality, p. 743, 1098, 1798 
water Quality Reclassifying Daisy and Fisher 
Creeks, p. 528 
Water Quality - Water Use Classifications on Indian 
Reservations, p. 530, 1799 
Water Quality Criteria for Determining 
Nonsignificant Changes in Water Quality, p. 531, 1040 

ENVIRONMENTAL OUALITI. Department of. Title 17 

16.44 .102 and other rules - Incorporations by Reference of 
Federal Regulations Definitions Regulatory 
Requirements Governing Hazardous Waste and Used Oil -
Prohibiting Used Oil as Dust Suppressant, p. 1402 

(Board of Environmental Review) 
I Water Quality - Temporary Water Standards for Daisy 

Creek, Stillwater River, Fisher Creek, and the 
Clark's Fork of the Yellowstone River, p. 1652 

16.8. 701 and other rules - Air Quality - Volatile Organic 
Compounds Definitions, p. 1645 
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16.8.705 and other rule - Air Quality - Replacing Equipment 
Due to Malfunctions, p. 1640 

16.8.1301 and other rule - Air Quality - Open Burning in 
Eastsrn Montana, p. 1634 

16.8.1402 and other rule - Air Quality - Particulate Emission 
Limits for Fuel Burning Bquipmsnt and Industrial 
Processes, p. 1636 

16. 8 .1414 Air Quality Sulfur Oxide Emissions from Lead 
Smelters, p. 1644 

16.8.1903 and other rule -Air Quality- Air Quality Operation 
Pees - Air Quality Permit Application Pees, p. 1648 

TRAnSPORTATION, Department of. Title lQ 

I 

I-IV 

18.7.201 

Registration of Interstate and Intrastate Motor 
Carriers, p. 890, 1416 
Staggered Registration of Motor Carriers with 
Multiple Fleets of Vehicles, p. 1773 
and other rules - Location of Utilities in Highway 
Right of Way, p. 258, 854, 1043 

(Transportation Commiasion) 
18.6.211 Temporary- Application Fees for outdoor Advertising, 

p. 1294 

CORRECTIONS AND HUMAN SERVICES. pepartment of, Title 20 

I-IV Sex Offender Evaluation and Treatment Provider 
Guidelines and Qualifications, p. 3174, 284 

JVSTICE. Department of. Title 23 

I-VIII 

1-X 

Specifying the Procedure for Review, Approval, 
Supervision and Revocation of Cooperative Agreements 
between Health Care Facilities or Physicians 
Issuance and Revocation of Certificates of Public 
Advantage, p. 1006, 1296 
and other rules - Adoption of the 1994 Uniform Fire 
Code and the 1994 Edition of the Uniform Fire Code 
Standards, p. 1497 

4ABOR AND INDUSTRY, Department of, Title 2t 

I 

I &. II 

I-III 

I-IV 

I-V 

and other rules Operation of the Uninsured 
Employers' Fund and the Underinsurad Smployers• Fund, 
p. 1099, 1668 
and other rules - Apprenticaahip Programs, p. 758, 
1418 
Operation of the Contractor Registration P10ogram, 
p. 1548 
Pe10sonal Assistants - Application of Certain Labor 
Laws, p. 1627 
and other rule - Worka10S' Compensation Data Base 
system - Attorney Faa Rule, p. 2487, 2893. 675, 856 
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I-XV 

I-XVIII 
24.11.606 

24.16.9007 

-2063-

Operation of the Uninsured Employers' Fund and the 
Underinsured Employers• Fund, p. 101, 280, 444, 933 
Operation of Traction Engines, p. 336 
and other rules Unemployment Insurance Taxes, 
p. 1388 
Prevailing Wage Rates - Service Occupations, p. 442, 
1129 

24.29.702A and other rules - Requirements for Employers that 
Self-insure for Workers' Compensation Purposes, 
p. 177, 669 

24.29.704 

24.29.706 

24.30.102 

24.30.701 

24.30.1201 

24.30.1701 

24.30.2542 

and other rules - Workers' Compensation Matters -
State Compensation Insurance Fund, p. 1395 
and other rules Exemption of Independent 
Contractors for Workers• Co.pensation, p. 1399 
and other rule Occupational Safety and Health 
Standards for Public Sector Employment, p. 184, 680 
and other rules Boilers Responsibility for 
Operation of the Boiler Inspection Program is 
Transferred from the Department of Labor and Industry 
to the Department of Commerce, p. 1132 
and other rules - Hoisting and Crane Operators 
Responsibility for Operation of the Hoisting and 
Crane Operator Licensing Program is Transferred from 
the Department of Labor and Industry to the 
Department of Commerce, p. 1133 
and other rules Construction Blasters 
Responsibility for Operation of the Construction 
Blaster Licensing Program is Transferred from the 
Department of Labor and Industry to the Department of 
Commerce, p. 1134 
and other rules Safety Culture Act Safety 
Committee, p. 1542 

(Board of Labor Appeals) 
24.7.306 Board of Labor Appeals - Procedure Before the Board 

of Labor Appeals, p. 440, 1045 

(Human Rights Commission) 
24.9.102 and other rules -Procedures Before the Human Rights 

Commisaion, p. 1525 

STATE LANPS. Department of, Title 26 

(Department State Lands and Board of Land Commissioners) 
26.3.137 and other rules - Changes in the Recreational Use 

License Fee - Rental Rates for State Lands, p. 3177, 
1047 

26.6.411 

(Board of 
26.4.161 

18-9/28/95 

Nonexport Agreement for Timber Sales from State 
Lands, p. 1104, 1803 

Land Commissioners and Board of Environmental Review) 
Requirement for an Operating Permit for Hard Rock 
Mills that are not Located at a Mine Site and that 
use Cyanide, p. 1102 
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llnd other rules - Renewlll of Strip Mine Operllting 
Permits - Regullltion of Coal and Uranium Prospecting 
p. 1106 

NATURAL RESOURCES AND CQNSBRYATION. Department of. Title 36 

I 

26.2.201 

36.2.201 
36.14.502 

36.22.604 

36.24.101 

Procedures for Collecting Processing Fees for Late 
Claims, p. 764, 1326 
Department of State Lands Model Procedural Rule, 
p. 1777 
Board Model Procedural Rule, p. 1776 
Interim Minimum Spillway Capacities on High-Hazard 
Dams, p. 16, 541 
and other rules - Issuance, Expiration, Extension and 
Transfer of Permits - Horizontal Wells, p. 2792, 285 
and other rule• - Wastewater Treatment Revolving FUnd 
Act, p. 1778 

(Board of Oil and Gas Conservation) 
36.22.1242 Rate of the Privilege and License Tax on Oil and Gas 

Production, p. 566, 1055 

fYBLIC HEALTH AND HYMAN SERVICES, Qepartment of. Title 37 

I-VIII Medicaid Self-Directed Peraonal Care Services, 
p. 1656 

I - XI and other rules - Medicaid Coverage - Reimbursement 
of Therapeutic Family Care. p. 1302 

16.12.508 Medicaid Reimbursement for Outpatient Hospital 
Imaging and Other Diagnostic Services, p. 1560 

16.12.605 Medicaid Coverage and Reimbursement of Dental 
Services, p. 1553 

16.12.805 and other rule -Medicaid Coverage and Reimbursement 
of Durable Medical Equipment, p. 1563 

16.13. 303 and other rules Low Income Energy Assistance 
Program, p. 1557 

16.24.104 Children's Special Health Services Eligibility 
Requirements for the Children's Special Health 
Services, p. 1413, 1804 

46 .10. 512 and other rule - AFDC Earned Income Disregards, 
p. 1661 

PUBLIC SERVICE REGQLATIQN. D9partment of. Title 38 

I Filing of Proof of Insurllnce by Commercial Tow Truck 
Firms, p. 892, 1422 

38.5.1301 and other rules - Telephone Extended Area Service, 
p. 1017 

38.5.2202 and other rules- Pipeline Safety, Including Drug and 
Alcohol Testing, p. 1631 
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REVENUE, Department of, Title 42 

42.21.159 Property Audita and Reviews. p. 203, 489 
42.22.1311 Industrial Machinery and Equip111ent Trend Factors, 

p. 857 

SECRETARY OF STATE, Title 44 

44.5.107 and other rules Fees for Li111ited Liability 
Co111panies and Li111ited Liability Partnerships, p. 1551 

(Commissioner of Political Practices) 
I - VI and other rule - Campaign Contribution Limitations -

Surplus Campaign Funds, p. 1298 

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46 

I 

I 

I-V 
I-IX 
I-XVI 
I-XLIV 

46.6.405 

46.10.403 
46.12.:104 
46 .ll. 503 

46.12.520 

46.1:1.550 

46.12.590 

46.12.1001 

46.12.122:1 

46.12.3803 

18-9/28/95 

and other rules - AFDC Child Care Services - At-risk 
Child Care Services, p. 831, 1153 
and other rulea - Medicaid Personal Care Services, 
p. 814, 1191 
Medicaid Estate Recoveries and Liens, p. 1109 
Self-Sufficiency Trusts, p. 446, 935, 1135 
Health Maintenance Organizations, p. 895 
and other rules Developmental Disabilities 
Eligibility - Adult and Family Services Staffing, 
p. 568, 1136 
and other rules - Vocational Rehabilitation Financial 
Need Standards, p. 1024 
AFDC Assistance Standards, p. 801, 1150 
Medicaid Recipient Co-payments, p. 806, 1159 
and other rules - Medicaid Inpatient and OUtpatient 
Hospital Services, p. 779, 1162 
and other rules - Medicaid Podiatry - Physician and 
Mid-Level Practitioner Services, p. 913, 1580 
and other rules - Medicaid Home Health Services, 
p. 808, 1182 
and other rules - Medicaid Residential Treatment 
Services, p. 768, 1201 
and other rules - Medicaid Transportation Services, 
p. 821, 1:118 . 
and other rules - Medicaid Nursing Facility Services, 
p. 790, 1:127 
Medically Needy Income Standards, p. 766, 1246 
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BOARD APPOINTEES AND VACANCIES 

Section 2-15-108, MCA, passed by the 1991 Legislature, 
directed that all appointing authorities of all appointive 
boards, commissions, committees and councils of state 
government take positive action to attain gender balance and 
proportional representation of minority residents to the 
greatest extent possible. 

One directive of 2-15-108, MCA, is that the Secretary of State 
publish monthly in the MontanA Administrative Register a list 
of appointees and upcoming or current vacancies on those 
boards and councils. 

In this issue, appointments effective in August, 1995, appear. 
Vacancies scheduled to appear from October 1, 1995, through 
December 31, 1995, are listed, as are current vacancies due to 
resignations or other reasons. Individuals interested in 
serving on a board should refer to the bill that created the 
board for details about the number of members to be appointed 
and qualifications necessary. 

Each month, the previous month's appointees are printed, and 
current and upcoming vacancies for the next three months are 
published. 

IMPORTANT 

Membership on boards and commissions changes 
constantly. The following lists are current as of 
September 7, 1995. 

For the most up-to-date information of the status of 
membership, or for more detailed information on the 
qualifications and requirements to serve on a board, 
contact the appointing authority. 
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