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MONTANA ADMINISTRATIVE REGISTER 

ISSUE NO. 17 

The Montana Administrative Register (MAR), a twice-$0nthly 
publication, has three sections. The notice section contains 
state agencies' proposed new, a111ended or repealed rules; the 
rationale for the change; date and address of public hearing1 
and where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists ~y 
changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices ~d tables are inserted at 
the back of each register. 

TABLE OF CONTENTS 

NOTICE SECTION 

AQMINISTRATlOij, Department of, Title ~ 

2-2-247 (Public Employee"'' Retirement Board) 
Notice of Proposed Adoption Inactive Vested 
Members Who Purchase Service in the Retirement 
Systems Administered by the Board. No Public 
Hearing Contemplated. 

2-2-248 Notice of Proposed Repeal and Amendment -
State Purchasing. No Public Hearing Contemplated. 

StATE AUDITOR, Title 6 

6-60 Notice of Public Hearing on Proposed Adoption 
Long Term Care Standards for Marketing 

Appropriate Sale criteria Nonforfeiture 
Requirements - Farms. 

COMMERCE. pepartment of. Title 8 

8-28-43 (Board of Medical Examiners) Notice of 
Public Hearing on Proposed Amendment, Repeal and 
Adoption - Physicians, Acupuncturists, Emergency 
Medical Technicians, Physician Assistants-

PaqeNwpbpr 

1721-1722 

1723-1728 

1729-1735 

Certified, Podiatrist and Nutritionist Licensure. 1736-1760 

8-39-11 (Board of Outfitters) Notice of Public 
Hearing on Proposed Amendment and Adoption 
Outfitting Industry Moratorium and Operations 
Plan Review. 1761-1766 

-i- 17-9/14/95 



COMMERCE, Continued 

8-63-7 (Board of Passenger Tramway Safety) Notice 
of Proposed Adoption - Board Engineer Conducting 
Acceptance Inspection - Notice of Conference Call 
Meetings. No Public Hearing Contemplated. 

EDQCATIQN, Title 10 

10-3-182 (Board of Public Education) Notice of 
Proposed Amendment Class 3 Administrative 
Certificate - Class 5 Provisional Certificate. No 
Public Hearing Contemplated. 

FISH. WILDLIFE, AND PARKS, Department of. Title 12 

12-2-220 
Notice of 
Adjustment 
Boundary. 

(Fish, Wildlife, and Parks Commission) 
Public Hearing on Proposed Adoption -
of the Teton-Spring Creek Bird Preserve 

TRANSPORTATION, Department of, Title 18 

18-72 Notice of Public Hearing on Proposed 
Adoption - Staggered Registration of Motor Carriers 
with Multiple Fleets of Vehicles. 

Page NUD!ber 

1767-1768 

1769-1771 

1772 

1773-1775 

NATURAL RESOURCES AND REGULATION, pepartment of. Title 36 

36-2-20 Notice of Proposed Repeal - Board Model 
Procedural Rule. No Public Hearing Contemplated. 

36-2-21 Notice of Proposed Repeal - Board Model 
Procedural Rule. No Public Hearing Contemplated. 

36-24-19 Notice of Proposed Amendment - Wastewater 
Treatment Revolving Fund Act. No Public Hearing 
contemplated. 

RULE SECTION 

ADMINISTRATION, Department of, Title 2 

NEW State Purchasing. 

1776 

1777 

1778-1787 

AMD 1788-1790 

AMD (Public Employees• Retirement Board) 
Conversion of an Optional Retirement Upon 
Death or Divorce from the Contingent 
Annuitant. 

17-9/14/95 -ii-

1791 



AQMINISTBATION, Continued 

NEW 
AMD 

(State Compensation Insurance Pund) Policy 
Charge. 

AGRICULTURE, Department of Title 1 

AMD 
REP 

Registration, Fees, Standards, 
Certification and Sale of Bees. 

COMMERCB. Department of, Title § 

AMD 

(Local Government Assistance Division) 
Administration of the 1995 Federal 
Community Development Block Grant (CDBG) 
Program. 

(Board of Investments) Definitions 
Forward Commitment Fees - Investment Policy 
and Interest Rate Reduction for Loans to 
For-profit Borrowers Funded from the Coal 
Tax Trust - Infrastructure Loans. 

ENVIRONMENTAL QUALITY, Department of, Title J7 

AMD 

REP 

(Board of Environmental Review) Water 
Quality - Surface and Groundwater Water 
Quality Standards Mixing Zonae 
Nondegradation of Water Quality. 

(Board of Environmental Review) Water 
Quality Water Use Classification& on 
Indian Reservations. 

Page NU!Dber 

1792 

1793 

1794-1795 

1796-1797 

1798 

1799-1802 

NATURAL RESOURCES AND REGULATION, Department of. Title 3§ 

AMD (Board of Land Commissioners) Nonexport 
Agreement for Timber Sales from State 
Lands. 1803 

PUBLIC HEALTH AND HUMAN SERVICES, pepartm§nt of, Title 37 

AMD Eligibility Requirements for the Children's 
Special Health Services Progr.-. 

SPECIAL NOTICE AND TABLE SECTION 

Functions of the Administrative Code C~ittee. 

How to Use ARM and MAR. 

Accumulative Table. 

-iii-

1804 

1805 

1806 

1807-1818 

17-9/14/95 



-1721-

BEFORE THE PUBLIC EMPLOYEES' RETIREMENT BOARD 
OF THE STATE OF MONTANA 

In the matter of the proposed 
adoption of a rule relating to 
inactive vested members who 
purchase service in the retirement 
systems administered by the Board 

TO: All Interested Persons. 

NOTICE OF PROPOSED 
ADOPTION 

(NO PUBLIC HEARING 
CONTEMPLATED) 

1. On October 26, 1995, the Public Employees' Retirement 
Board proposes to adopt a rule relating to inactive vested 
members who purchase service in the retirement systems 
administered by the Board. 

2. The rule as proposed to be amended provides as follows: 

RULE I SERVICE PURCHASES B¥ INACTIVE VESTED MRHBERS 
(1) AD inactive vested member may purchase any addjtignal 

service for which the member is eligible any time prior to 
retirement. Tbe Appropriate stAtutes ADd rules wjll be followed 
to CAlculAte the cost to purchase the service except the 
inActive member's lAst terminAtion dAte will be considered the 
purchAse request dAte. Interest At at per yeAr wjll be chArged 
for eAch year, or pprtjon of A yeAr, frpm when the member lAst 
terminated to when the member either PAYS the cpst of the 
purchase gr beains installment pAyments, 

AUTH: 19-2-403, MCA 
IMP: 19-3-401, 19-5-301, 19-6-301, 19-7-301, 19-8-301, 

19-9-301, 19-13-301, MCA 

3. Adoption of the proposed rule is necessary to establish 
procedures for charging interest when inactive members purchase 
service and to set the rate of interest which will be charged. 
It is necessary to charge interest because the retirement 
systems must be maintained on a sound actuarial basis. If 
interest was not charged, the inactive member would be paying 
less than the actuarial cost and the retirement systems would be 
incurring an unfunded liability. 

4. Interested persons may present their data, views, or 
arguments concerning the adoption of the proposed rule in 
writing no later than October 13, 1995 to: 

Linda King, Administrator 
Public Employees' Retirement Division 
P.O. Box 200131 
Helena, Montana 59620-0131 

5, A person directly affected by the adoption of the 
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proposed rule who wishes to express data, views and written or 
oral arguments at a public hearing must submit a written request 
for a hearing along with any written co~~~~nents to the above 
address. A written request for hearing must be received no 
later than October 13, 1995. 

6. If the agency receives requests for a public hearing on 
the proposed adoption from either 10\ or 25, whichever is less, 
of the persons who are directly affected by the proposed action; 
from the administrative code committee of the legislature; from 
a governmental subdivision or agency; or from an association 
having not less than 25 members who will be directly affected, 
a hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Administrative Register. Those 
persons directly affected are the members of the retirement 
systems administered by the Board and 10 percent has been 
determined to be 3,105 persons based on June 1995 payroll 
reports for active members and the June 1994 GASB reports for 
inactive vested members. 

By: 

Board 

Legal Counsel and 

Certified to the Secretary of State on August 28, 1995. 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

In the matter of the repeal of 
rule 2.5.118 and the amendment of 
rules 2.5.201, 2.5.202, 2.5.301, 
2.5.401, 2.5.402, 2.5.603, 
2.5.604, and 2.5.801 
pertaining to state purchasing. 

To: All Interested Persons 

NOTICE OF PROPOSED 
REPEAL AND 
AMENDMENT OF RULES 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On November 1, 1995 the Department of Administration 
proposes to repeal rule 2.5.118 and amend rules 2.5.201, 
2 . 5 . 2 0 2 , 2 . 5 . 3 0 1 , 2 . 5 . 4 0 1 , 2 . 5 . 4 0 2 , 2 . 5 . 6 0 3 , 2 . 5 . 6 0 4 , and 
2.5.801 relating to state purchasing. 

2. Rule 2.5.118, the rule proposed to be repealed, is on 
pages 2-132 through 2-134 of the Administrative Rules of 
Montana. (AUTH: Sees. 18-4-101 and 18-5-304, MCA; ~Title 18, 
chapter 5, part 3, MCA.) 

3. The rules proposed to be amended provide as follows: 

2. 5. 201 DEFINITIONS In these rules, words and terms 
defined in Title 18, chapter 4, MCA, shall have the same meaning 
as in the statutes and, unless the context clearly requires 
otherwise or a different meaning is prescribed for a particular 
section, the following definitions apply: 

(1)- (3) Remain the same. 
(4) "Bidde~s list" ffieaAs a list ffiaiHtained by the 

diw'ieieA lietifi!!J the Rt~!lleB aAd e~ddreaaee ei Stlflf>liera at ¥a~iet>s 
!!JBede aad set"•'ieea E~effi wh0111 bids er 13~epeeala eaa ee eelieiEed. 

(5)-(17) Remain the same, but are renumbered (4)-(16). 
+HI+ l.l1.l "Office supply" means an item included under the 

office supply commodity class codes (#610, 615 and 620) 
maintained by the division. In the Central Stores Product 
Catalog. the inventory codes for these supplies are all items 
with prefixes beginning with the fo1lowing numbers: 7001 through 
7704, 7802 through 7904, 7907 and 9513. Sfjeeiiieally tll.eee 
elaee eedea iAelttde. 

(a) Glasa eede 11618 ea~beA 13a13er t~Rd zibbeRB of all tyfjee. 
(b) Class cede 11615 adder aad ealetJlaEer ralls, aElheei·~es, 

eiflBCf'B, biRder sheets, el:eEtera, Elcalt 13ada, effiee BBSJlB, bOtt 
files, ealeRdar 13ada, ataRaB, chair ffiaEa, elipbeaYaa, l~j3ewci~ 
eotf'eetioR ffiateciale, eleaaelfa, arief eo¥ecs aad etc., deul• 
aeeeaaeciea, file eacEla, eases, di•,•iEleca, labels, fohle•·a ana 
!Jttides, iadeu Eabs, labels, lelter Oj3eReca, Lraya, list fifldera, 
pads, tabletu, office 111aefiiroe padu, pa13ec elif'B, faalene.-s, 
rtlabef' eaRdB, atar~~pa, rttlelfa, sheet j3f'Oteetece, staples, aLoel• 
fecffi COfl) seta, BfleeEl letters, tael<a, ta~e, tafle tHa{'eRae•·u, 
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visi~le reeord flags, folders, hiHgee, eigHale etri~s aHd ta~s. 
(e) Class esde *6~9 erasers, iHks, leads, peHo, and 

e~eettnee+i ±lea~. 
(19)-(32) Remain the same, but are renumbered (18)-(31). 
(32) "Vendors List" means a list maintained by the division 
listing the names and addresses of suppliers of various goods 
and services from whpm bids or proposals can be solicited. 
lAUTH: Sec. 18-1-114 and 18-4-221, MCA; l.Mf, Sec. 18-4-221, 
MCA.) 

2.5.202 DEPARTMENT OF ADMINISTRATION RESPONSIBILITIES 
(1) Remains the same. 
{2) The department's procurement and printing division 

will establish a ~ideero vendors list, determine eligibility for 
residence preference of vendors for purchases made under Title 
18, chapter 4, MCA, investigate complaints against vendors, and 
remove vendors from the state list as described in ARM 2.5.401, 
2.5.402, afl4 2.5.403~, and 2.5.407. 

{3)- (7) Remain the same. 
(AUTH: Sec. 18-4-221 MCA; IM£, Sec. 18-4-221 and 18-4-222 MCA.) 

2.5.301 DELEGATION OF PURCHASING AUTHORITY 
(1)-{2) Remain the same. 
{3) Unless specifically addressed in a delegation 

agreement, agencies must buy controlled items through the 
division except office supply items (as defined in ARM 
2. 5. 2014+'1+) supplied by central stores or purchased through 
central stores term contracts. These items may be purchased 
directly from vendors if the vendor• s price is a publicly 
advertised price, established catalog price, or discount price 
offered to the purchasing agency and is less than the price 
available from the central stores program or a central stores 
term contract and the specifications, terms, conditions, and 
delivery of these items meet or exceed the central stores 
program. 

(4) Delegation is not necessary for the following 
purchases: salaries; fees for consulting services described in 
18-8-101, MCA, et seq. or those services exempted by 18-8-103, 
MCA; travel and per diem; insurance; retirement and social 
security payments; freight; landfill charges; supplies or 
services whose prices are regulated by the public service 
commission or other governmental authority; training; training 
and conference space rental and catering; and fresh fruits and 
vegetables. {AUTH: Sec. 18-4-221, MCA; .!M£, Sec. 18-4-221, 18-4-
222 and 18-4-302, MCA.) 

2.5.401 BIDDBRB VENDORS LIST (1) The procurement and 
printing division maintains a ~iade!'s vendors list for all 
supply and service commodities. Names and addresses on bidders 
the vendors lists shall be available for public inspection but 
these lists shall not be used for private promotional, 
commercial or market purposes. 

( 2) To get on the bidders vendors 1 ist, a vendor must 
submit an affidavit on a form supplied by the division completed 
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as appropriate, including information sufficient to identify 
proper commodity(ies) on which the vendor wishes to bid. 
Affidavit forms are available from the procurement and printing 
division. (AUTH: Sec. 18-4-221, MCA; lM£., Sec. 18-4-221, MCA.) 

2.5.402 SUSPENSION OR REMOVAL FROM BIDQBRS VENDORS LIST 
(1) The division has the authority to suspend or remove a vendor 
from the aiaael!'s vendors list if the division determines the 
vendor: 

(a) has falsely submitted an affidavit for preference; or 
(b) is not a responsible or responsive ~ ~ as 

defined in 18-4-301, MCA7 and ARM 2.5.407. 
(2) Suspension from eiaaera vendors list: 
(a) The division may suspend a vendor from the aiatiera 

yendors list upon written determination by the division that 
probable cause exists for suspension under 18-1-113 and 18-4-
241, MCA. A notice of suspension, including a copy of the 
determination, shall be sent to the affected vendor. The notice 
must state that: 

(i)-(iii) Remain the same. 
(b) Remains the same. 
(3) Removal from aiaaera vendors list: 
(a) For cause: 
(i) the division may remove a vendor from the eiade~e 

vendors list upon written determination by the division that 
cause exists under 18-1-113 and 18-4-241, MCA. 

(ii)-(iii) Remain the same. 
(b) For failure to respond: 
(il the division may remove a vendor from the aiddera 

vendors list for failure to respond to invitation for bids or 
proposals on three (3) consecutive solicitations of those items. 
Prospective bidders and offerers may be reinstated on such lists 
as described in ARM 2.5.401. 

(4) The department shall maintain a list of vendors 
removed or suspended from the eiaael!'e vendors list. The list 
shall be available to all state agencies and the public upon 
request. (AUTH: Sec. 18-4-221, MCA; IMf, Sec. 18-4-241 and 18-4-
308, MCA.) 

2.5.603 SMALL PURCHASES OF SUPPLIES AND SERVICES 
(1) The division or state agency may procure supplies or 

services costing $5,000 or less under this rule. lle•,le • er, 
f>lil!'el!oaaea eet,.eert $2, 1Hl9 anti $5, 999 ll!tiBE ee lieet~ll!entea te lta\'e 
seen eeleetea tl!.H•tt~lt a eBMf>etiti .•e f>reeese wlliefl invelwea a 
llliHilllttlll ef three telef>fiene el!' '•H·itten qt~etatiena tl!'elll tfie 
aivieiert'B Blif>f>liera' list. 

(2) Far f>ttl!'eliaaea less tfiaH Ei2, 898, ~o'!'_he procurement 
officer may choose a purchase technique that best meets the 
agency's needs. The purchasing bureau suggests that agencies 
follow prudent purchasing practices and receive competitive 
telephone or written quotations where practicable. 

(3)- (4) Text remains the same but are renumbered (2) and 
(3). (AUTH: Sec. 18-4-221 MCA; IM£, Sec. 18-4-305, MCA.) 
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2.5.604 SOLE SOURCE PROCUREMENT (1) The prov1s1ons of 
this rule apply to all sole source procurements of ~ ~ 
or greater unless exigency procurements described in ARM 2.5.605 
are necessary. 

(2) Remains the same. 
(3) Fe~ p~rehaeee ef $5 1 999 er lese, the seter~inatien as 

te whethe~ a p~ee~~e~ent shall ee ~ase as a sale se~ree ~a) ee 
~aEie ey the a§'eney. For purchases greater than $5, 000, the 
determination as to whether a procurement shall be made as a 
sole source shall be made by the division, unless specifically 
authorized in a written ~ delegation agreement. ~ 
seter~inatieR ans the easis therefere ~~st ee iR writift§'. In 
cases of reasonable doubt, competition should be solicited. A 
request by a state agency to the division that a procurement be 
restricted to one vendor must be accompanied by a written 
justification. 

(4) Remains the same. 
(5) For the purpose of complying with 18-4-306, MCA, a 

record of sole source procurements greater than $5.000 shall be 
maintained by the procuring agency that lists: 

(a)-(d) Remain the same. 
(6) Remains the same. (AUTH: Sec. 18-4-221, MCA; IM£, Sec. 

18-4-306, MCA.) 

2. 5. 801 APQPTION OF STATE PLAN OF OPERATION - FEDERAL 
SURPLUS PROPERTY (1) As authorized by Section 18-5-202, MCA, 
the department of administration (hereinafter department) hereby 
adopts and incorporates by reference the "State of Montana, 
Federal Surplus Property Plan of Operation in Compliance with 41 
FR 101-44 and Public Law 94-519" (referred herein as the State 
Plan of Operation) promulgated by the department and filed with 
the General Services Administration of the United States 
government on July 1, 1977, and as revised March 19, 1984, 
pursuant to section 201(j) (4) of the Federal Property and 
Administrative Services Act of 1949 (40 USC 484). The state 
plan of operation establishes the operating procedure and 
practices to be followed by the department for the fair and 
equitable distribution of federal surplus personal property to 
those units of state and local government and certain nonprofit, 
tax-exempt, educational and health institutions as are 
determined to be eligible to receive such surplus personal 
property under section 203(j) of the act. Copies of the state 
plan of operation may be obtained from the Department of 
Administration, P~~ehasiR§' Procurement and printing Division, 
p.o. Box 200137, Ree~ 165, Hitehell B~ilEiin§', Helena, Montana 
59620.,--0137. (AUTH: Sec. 28-6-303, MCA; IM£, Sec. 18-5-202, 
MCA). 

4. We propose to repeal Rule 2.5.118 in an effort to comply 
with HJR 5 concerning the reduction in the number of 
administrative rules. We find ARM 2.5.118 concerning the Small 
Business Act to be administratively unnecessary to the operation 
of state purchasing. This section of rules is never utilized in 
a procurement, it unnecessarily repeats statute, and in fact, it 

17-9/14/95 MAR Notice No. 2-2-248 



-1727-

erroneously interprets statute. 

5. It is necessary to amend the rules for the following 
reasons; 

ARM 2.5.201, 2.5.202, 2.5.401, and 2.5.402 are amended to 
change the term "bidders list" to "vendors list." This language 
change will make this term consistent throughout the procurement 
rules. "Vendor" is a broader term which includes both "bidder" 
and "offerer" and is more commonly used by this department. 

ARM 2.5.201 is also amended to clear up a confusion over 
which office supply items may be purchased directly by a state 
agency. "Class codes" information is useful for the vendor 
community; "catalog prefixes" are useful to the agencies. In 
addition, the exhaustive list of office supplies is deleted as 
unnecessary and outdated. 

ARM 2.5.301 is amended to state that agencies do not need 
to come through the Procurement and Printing Division for the 
procurement of training, or training and conference space rental 
and catering. In most instances, the specific training or 
conference center required by the agency is a sole-source 
situation. Coming through this division or completing the 
documentation for sole source is an unnecessary burden for the 
agencies, and does not improve the procurement process. 

ARM 2.5.603 is amended to remove the requirements that; 1) 
an agency seek three phone or written quotes for purchases 
between $2,000-$5,000; and 2) that agencies use the division's 
vendors list in obtaining their quotes. This amendment makes it 
possible for the agencies to utilize their own internal 
procurement procedures for all non-controlled purchases under 
$5000, formally defined in rule as "small purchases." 

ARM 2.5.604 is amended to limit the requirements for 
documenting sole source purchases to those over $5,000. This is 
part of a move on the part of this department to permit agencies 
more discretion in how they manage their "small purchases" as 
defined in ARM 2.5.603. 

ARM 2. 5. 601 is amended to update an address and division 
name. 

6. Interested persons may submit their data, views, or 
arguments concerning the proposed repeal or amendments to 
Marvin Eicholtz, Administrator, Procurement and Printing 
Division, PO 200135, Mitchell Building, Helena, Montana, 59620-
0135 no later than October 12, 1995. 

1. If a person who is directly affected by the proposed 
amendments or repeal of rules wishes to express his data, 
views, and arguments orally or in writing at a public hearing, 
he must make a written request for hearing and submit this 
request along with any written comments to Marvin Eicholtz, 
Administrator, Procurement and Printing Division, Department of 
Administration, PO 200135, Mitchell Building, Helena, Montana, 
59620-0135. A written request for hearing must be received no 
later than October 12, 1995. 

B. If the agency receives requests for a public hearing on 
the proposed amendment from either 10\ or 25, whichever is less, 
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of the persons who are directly affected by the proposed action; 
from the administrative code committee of the legislature; from 
a governmental subdivision or agency; or from an association 
having not less than 25 members who will be directly affected, 
a hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Administrative Register. Ten 
percent of those persons directly affected has been determined 
to be 800 persons based on 8,000 vendors interested in 
submitting bids for supplies and services to the state of 
Montana. 

~----~ 9. e rules will be effective November 1, 1995. 

Counsel 

Certified to the Secretary of State on September 1, 1995 . 
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BEFORE THE STATE AUDI'l'OR 
AND COMMISSIONER OF INSURANCE 

OF THE STATE OF MONTANA 

In the matter of the ~roposed 
adoption of new rules I through 
IV for long term care 

TO: All Interested Persons. 

NOTICE OF PUBLIC HEARING 
ON PROPOSED ADOPTION 
CONCERNING STANDARDS 
FOR MARKETING AND 
APPROPRIATE SALE CRITERIA 
AND NONFORFEITURE 
REQUIREMENTS AND FORMS 

1. On October 5, 1995, at 1:30 p.m., a public hearing 
will be held in room 160 of the Mitchell Building, 126 N. 
Sanders, Helena, Montana, to consider the adoption of new 
rules I through IV. 

2. The rules as proposed to be adopted provide as 
follows: 

Rule STANDARDS FOR MARKETING (1) Every insurer, 
health care service plan or other entity marketing long-term 
care insurance coverage in this state, directly or through its 
producers, shall: 

(a) Establish marketing procedures to assure that any 
comparison of policies by its agents or other producer·s will 
be fair and accurate; 

(b) Establish marketing procedures to assur:·e excessive 
insurance is not sold or issued; 

(c) Display prominently by type, stamp or other 
appropriate means, on the first page of the outline of 
coverage and policy the following: 

"Notice to buyer: This policy may not cover all of the 
costs associated with long-term care incurred by the 
buyer during the period of coverage. The buyer is 
advised to review carefully all policy limitations." 

(d) Inquire and otherwise make every reasonable effort 
to identify whether a prospective applicant or enrollee for 
long-term care insurance already has accident and sickness or: 
long-term care insurance and the types and amounts of any ;;uch 
insurance; 

(e) Establish auditable procedures for verifying 
compliance with this rule; 

(f) If the state in which the policy or certificate IS 

to be delivered or issued for delivery has a senior insurance 
counseling program approved by the Commissioner, the 1nsurer 
shall, at solicitation, provide written notice tv t.he 
prospective policyholder· and certificateholder that such a 
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program is available and the name, address and telephone 
number of the program; and 

(g) For long-term care health insurance policies and 
certificates, use the terms "noncancelable" or "level premium• 
only when the insured has the right to continue the long-term 
care insurance in force by the tbmly payment of premiums 
during which period the insurer has no right to unilaterally 
make any change in any provision of the insurance or in the 
premium rate. 

(2) In addition to the practices prohibited in Chapter 
18, Title 33, Montana Code Annotated, the following acts and 
practices are prohibited: 

(a) Twisting or knowingly making any misleading 
representation or incomplete or fraudulent comparison of any 
insurance policies or insurers for the purpose of inducing, or 
tending to induce, any person to lapse, forfeit, surrender, 
terminate, retain, pledge, assign, borrow on or convert any 
insurance policy or to take out a policy of insurance with 
another insurer ; 

(b) High pressure tactics such as employing any method of 
marketing having the effect of or tending to induce the 
purchase of insurance through force, fright, threat, whether 
explicit or implied, or undue pressure to purchase or 
recommend the purchase of insurance; and 

(c) Cold lead advertising such as making use directly or 
indirectly of any method of marketing which fails to disclose 
in a conspicuous manner that a purpose of the method of 
marketing is solicitation of insurance and that contact will 
be made by an insurance agent or insurance company. 

(3) (a) With respect to the obligations set forth in 
this subsection, the primary responsibility of an association, 
as defined in Section 33-22-1107, MCA, when endorsing or 
selling long-term care insurance shall be to educate its 
members concerning long-term care issues in general so that 
its members can make informed decisions. Associations shall 
provide objective information regarding long-term care 
insurance policies or certificates endorsed or sold by such 
associations to ensure that members of such associations 
receive a balanced and complete explanation of the features in 
the policies or certificates that are being endorsed or sold. 

(b) The insurer shall file with the insurance department 
the following material: 

(i) the policy and certificate; 
(ii) a corresponding outline of coverage; and 
(iii) all advertisements requested by the insurance 

department. 
(c) The association shall disclose in any long-term care 

insurance solicitation: 
(i) the specific nature and amount of the compensation 

arrangements (including all fees, commissions, administrative 
fees and other forms of financial support) that the 
association receives from endorsement or sale of the policy or 
certificate to its members; and 
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(ii) a brief description of the process under which 
such policies and the insurer issuing such policies were 
selected. 

(d) If the association and the insurer have interlocking 
directorates or trustee arrangements, the association shall 
disclose such fact to its members. 

(e) The board of directors of associations selling or 
endorsing long-term care insurance policies or certificates 
shall review and approve such insurance policies as well as 
the compensation arrangements made with the insurer. 

(f) The association shall also: 
(i) at the time of the association's decision to 

endorse, engage the services of a person with expertise in 
long-term care insurance not affiliated with the insurer to 
conduct an examination of the policies, including its 
benefits, features, and rates and update such examination 
thereafter in the event of material change; 

(ii) actively monitor the marketing efforts of the 
insurer and its agents; and 

(iii) review and approve all marketing materials or 
other insurance communications used to promote sales· or sent 
to members regarding such policies or certificates. 

(g) No group long-term care insurance policy or 
certificate may be issued to an association unless the insurer 
files with the state insurance department the information 
required in this subsection. 

(h) The insurer shall not issue a long-term care policy 
or certificate to an association or continue to market such a 
policy or certificate unless the insurer certifies annually 
that the association has complied with the requirements set 
forth in this subsection. 

(i) Failure to comply with the filing and certification 
requirements of this rule constitutes an unfair trade practice 
in violation of Chapter 18 of Title 33, Montana Code 
Annotated. 

AUTH: 
IMP: 

Sections 33-1-313 and 33-22-1121, MCA 
Sections 33-22-1101 through 33-22-1121, MCA 

Rule II APPROPRIATE SALE CRITERIA (1) This rule shall 
not apply to life insurance policies that accelerate benefits 
for long-term care. 

(2) Every insurer, health care service plan or other 
entity marketing long-term care insurance (the "issuer") 
shall: 

(a) develop and use appropriate sale criteria standard~ 
to determine whether the purchase or replacement of long- ter·m 
care insurance is appropriate for the needs of the applicant; 

(b) train its agents in the use of its appropriale sale 
criteria standards; and 

(c) maintain a copy of it:s appropriat:e sale cr·iteria 
standards and make them availdble for inspection upon request: 
by the commissioner. 
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(3) (a) To determine whether the applicant meets the 
standards developed by the issuer, the agent and issuer shall 
develop procedures that take the following into consideration: 

(il the ability to pay for the proposed coverage and 
other pertinent financial information related to the purchase 
of the coverage; 

(ii) the applicant's goals or needs with respect to 
long-term care and the advantages and disadvantages of 
insurance to meet these goals or needs; and 

(iii) the values, benefits and costs of the 
applicant's existing insurance, if any, when compared to the 
values, benefits and costs of the recommended purchase or 
replacement. 

(b) The issuer, and where an agent is involved, the 
agent shall make reasonable efforts to obtain the information 
set out in (3)(a) above. The efforts shall include 
presentation to the applicant, at or prior to application, the 
"Long-Term Care Insurance Personal Worksheet.• The personal 
worksheet used by the issuer shall contain, at a minimum, the 
information in the format contained in Form A, in not less 
than twelve (12) point type. The issuer may request. the 
applicant to provide additional information to comply with its 
appropriate sale criteria standards. A copy of the issuer's 
personal worksheet shall be filed with the commissioner. 

(c) A completed personal worksheet shall be returned to 
the issuer prior to the issuer's consideration of the 
applicant for coverage, except the personal worksheet need not 
be returned for sales of employer group long-term care 
insurance to employees and their spouses. 

(d) The sale or dissemination outside the company or 
agency by the issuer or agent of information obtained through 
the personal worksheet in Form A is prohibited. 

(4) The issuer shall use the appropriate sale criteria 
standards it has developed pursuant to this rule in 
determining whether issuing long-term care insurance coverage 
to an applicant is appropriate. 

(5) Agents shall use the appropriate sale criteria 
standards developed by the issuer in marketing long-term care 
insurance. 

(6) At the same time as the personal worksheet is 
provided to the applicant, the disclosure form entitled 
"Things You Should Know Before You Buy Long-Term Care 
Insurance• shall be provided. The form shall be in the format 
contained in Form B, in not less than twelve (12) point type. 

(7) If the issuer determines that the applicant does not 
meet its financial appropriate sale criteria standards, or if 
the applicant has declined to provide the information, the 
issuer may reject the application. In the alternative, the 
issuer shall send the applicant a letter similar to Form C. 
However, if the applicant has declined to provide financial 
information, the issuer may use some other method to verify 
the applicant's intent. Either the applicant's returned 
letter or a record of the alternative method of verification 
shall be made part of the applicant's file. 
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(8) The issuer shall report annually to the commissioner 
the total number of applications received from residents of 
this state, the number of those who declined to provide 
information on the personal worksheet, the number of 
applicants who did not meet the appropriate sale criteria 
standards, and the number of those who chose to confirm after 
receiving a appropriate sale criteria letter. 

AUTH: Sections 33-1-313 and 33-22-1121, MCA 
IMP: Sections 33-22-1101 through 33-22-1121, MCA 

Rule III NONFORFEITURE BENEFIT REQUIREMENT (1) No 
policy or certificate may be delivered or issued for delivery 
in this state unless the policy or certificate provides for 
nonforfeiture benefits to the defaulting or lapsing 
policyholder or certificate holder. 

Ia) For purposes of this rule, attained age rating is 
defined as a schedule of premiums starting from the issue date 
which increases with increasing age at least one percent per 
year prior to age fifty (50), and at least three percent (3\) 
per year beyond age fifty (50) . 

(b) For purposes of this rule, the nonforfeiture 
benefit shall be a shortened benefit period providing paid-up 
long-term care insurance coverage after lapse. The same 
benefits (amounts and frequency in effect at the time of lapse 
but not increased thereafter) will be payable for a qualifying 
claim, but the lifetime maximum dollars or days of benefits 
shall be determined as specified in (1) (c). 

(c) The standard nonforfeiture credit will be equal to 
100 percent of the sum of all premiums paid, including the 
premiums paid prior to any changes in benefits. The insurer 
may offer additional shortened benefit period options, as long 
as the benefits for each duration equal or exceed the standard 
nonforfeiture credit for that duration. However, the minimum 
nonforfeiture credit shall not be less than thirty (30) times 
the daily nursing home benefit at the time of lapse. In either 
event, the calculation of the nonforfeiture credit is subject 
to the limitation of (1) (b). 

(d) No policy or certificate shall begin a nonforfeiture 
benefit later than the end of the third year following the 
policy or certificate issue date except that for a policy or 
certificate with attained age rating, the nonforfeiture 
benefit shall begin on the earlier of: 

(i) the end of the tenth year following the policy or 
certificate issue date; or 

( ii )' the end of the second year following the date the 
policy or certificate is no longer subject to attained age 
rating. 

(e) Nonforfeiture credits may be used for all care and 
services qualifying for benefits under the terms of the policy 
or certificate, up to the limits specified in the policy or 
certificate. 

(2) All benefits paid by the insurer while the policy or 
certificate is in prem1um paying status and in the paid up 
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status will not exceed the maximum benefits which would have 
been payable if the policy or certificate had remained in 
premium paying status. 

(3) There shall be no difference in the minimum 
nonforfeiture benefits as required under this rule for 
group and individual policies. 

(4) The requirements set forth in this rule shall 
become effective twelve (12) months after adoption of this 
provision and shall apply as follows: 

(a) except as provided in 141 (b), the provisions 
of this rule apply to any long-term care policy issued in 
this state on or after the effective date of this amended 
regulation; and 

(b) for certificates issued on or after the effective 
date of this rule, under a group long-term care insurance 
policy as defined in Section 33-22-1107 MCA, which policy was 
in force at the time this rule became effective, the 
provisions of this rule shall not apply. 

(5) Premiums charged for a policy or certificate 
containing nonforfeiture benefits shall be subject to the loss 
ratio requirements of 6.6.3112 ARM treating the policy as a 
whole. 

(6) This rule does not apply to life insurance 
policies or riders containing accelerated long-term care 
benefits. 

AUTH: Sections 33-1-313 and 33-22-1121, MCA 
IMP: Sections 33-22-1101 through 33-22-1121, MCA 

RULE IV ADOPTION OF FORMS (1) '!he forms hereinafter listed 
are hereby adopted and made a part of these rules for all 
purposes, and the same must be used as herein directed in 
giving notice. Copies of the forms may be obtained from the 
State Auditor upon request at Room 270 Mitchell Building, P.O. 
4009, Helena, Montana 59604. 

(a) Form A Long-Term Care Insurance Personal 
Worksheet 

(b) Form B Things You Should Know Before You 
Buy Long-Term Care Insurance 

(c) Form C Long-Term Care Insurance Appropriate 
Sale Criteria Letter 

AUTH: Sections 33-1-313 and 33-22-1121, MCA 
IMP: Sections 33-22-1101 through 33-22-1121, MCA 
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3. Adoption of new rules I through lV are necessary 
because of the passage of Senate Bill 329 which revised the 
provisions of long-term health care insurance by prohibiting 
the issuance of a refund to a person who is not the owner of 
the policy; requiring appropriate sale criteria to accompany 
each application for long-term care policies; and allowing the 
commissioner of insurance to adopt rules pertaining to 
nonforfeiture benefits and appropriate sale criteria. 

4. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. 
Written data, views or arguments may also be submitted to Gary 
Spaeth, P.O. Box 4009, Helena, MT 59604-4009, and must be 
received no later than October 12, 1995. 

5. Gary Spaeth has been designated to preside over and 
conduct the hearing. 

Commissioner 

~/~ Gary . spa~c 
R::eviewer 

Certified to the Secretary of State this 1st day of September, 
1995. 
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BEFORE THE BOARD OF MEDICAL EXAMINERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed ) 
amendment, repeal and adoption) 
of rules pertaining to ) 
physician, acupuncturist, ) 
emergency medical technician, ) 
physician assistant·certified,) 
podiatrist, and nutritionist ) 
licensure ) 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT, 
REPEAL AND ADOPTION OF RULES 
PERTAINING TO PHYSICIANS, 
ACUPUNCTURISTS, EMERGENCY 
MEDICAL TECHNICIANS, PHYSICIAN 
ASSISTANTS-CERTIFIED, 
PODIATRISTS AND NUTRITIONISTS 

1. on October 5, 1995, at 9:00a.m., a public hearing 
will be held in the conference room of the Professional and 
Occupational Licensing Bureau, Lower Level, Arcade Building, 
111 N. Jackson, Helena, Montana, to consider the proposed 
amendment, repeal and adoption of rules pertaining to the Board 
of Medical Examiners. 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

"8.28.401 BOARD MEETINGS (1) The president of the board 
elected in accordance with the provisions of seetiee 37-3-201, 
MCA, shall preside over all proceedings before the board. In 
hie the president's absence, the vice-president shall preside. 
In the absence of both, the senior member present shall 
preside." 

Auth: Sec. 37-3-203, MCA; JMf, Sec. 37-3-204, MCA 

"8.28.402 DEFINITIONS (1) through (2) (b) will remain the 
same. 

(3) The term •secretary• used herein means the executive 
secretary of the Montana state board of medical examiners. 

(4) will remain the same. 
(5) "Applicant• means a person who has applied for a 

license e~ ee~tifieate to practice medicine in the state of 
Montana. or a person who has gpplied to tgke g licensing 
examingtion. 

(6) and (7) will remain the same. 
!Bl "Foreign medical grgduate" megns g qradugte of g 

medical school: 
lal not locgted in a stgte or territory of the United 

Stgtes. or the District of Columbia: and 
!bl thgt is listed in the World Health Directory of 

Medical Schools." 
Auth: Sec. 37-3-203, MCA; IM£, Sec. 37-3-102, 37-3-201, 

37-3-305. 37-3-306. 37-3-307, 37-3-325, 37-3-326, MCA 
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"B.28.403A GRADUATE TRAINING REQUIREMENTS FOR FOREIGN 
MEDICAL GRAQUAIES (1) A license will not be granted to a 
foreign medical graduate et aa~ meeieal sehael that has aat 
beea a~p~e.ea b~ the ea~aeil aa meeieal edHeatiaa at the 
Alfle~ieaa meaieal asseeiatiaa a~ its eqHi'o'aleat eaHfteil ef the 
Ame~ieaa astea~athie assaeiatiaa, unless such graduate has had 
3 years of post~graduate training education in a post~graduate 
institution that has been approved by aae at these eaHaeils ~ 
council on medical education of the American medical 
association or the american osteopathic association or 
successors. • 

Auth: Sec. 37~3-203, MCA, IM£, Sec. 37-3-305, MCA 

"8.28.404 INTERNSHIP (1) An a~~~a·o'ed internship not 
approved as required by seetiaH 37-3·102(~1), MCA, may be 
approved ~on investigation by the board by through its 
executive secretary or some other regularly licensed physician 
or !ft any other maaae~ te ee eete~iaee ey representative which 
the board may choose at the expense of the applicant 
requesting approval of the internship." 

Auth: Sec. 37-3-203, MCA; IHf, Sec. 37-3·102, MCA 

"8.28.405 RESIDENCY (1) A R~esidency which has not been 
approved as required by seetiaa 37-3-102(41), MCA, may be 
approved By-aft ~ investigation conducted by the boardL 
through its executive secretary or any other representative 
which the board may chooseL at the expense of the applicant." 

Auth: Sec. 37-3-203, MCA; IM£, Sec. 37·3-102, MCA 

"8.28,406 E.C.F.M,G. REQUIREMENTS (1) will remain the 
same. 

(2) 'iFhe B.C.I?.I!.G. e-iaatiaa ma~ be wahee H the 
federal lieeasift"! e,.amiaatiaft (I?LBK) is stteeesl!lfHll~ passes. 
'iFhe appl ieaat may then ap~ly ta B.c. I?. u. G. a ad H qttali tie a, 
ttader B.C.F.M.G. ~e~ttiremeats, ma~ ~eeei¥e a eertifieate. It, 
h6weoe~. the B.C.F.tt.G. exa~~~inati6ft is taltea, a g~aee af 75 is 
reqHi~ee Except as set forth jn !1l. a foreign medical graduate 
must pass the examination of the educational coyncil on forejgn 
medical graduates with a score of 75 or more." 

Auth: Sec. 37-3-203, MCA; IM£, Sec. 37-3-305. 37-3-306, 
37·3~307, 37-3·311, MCA 

"8.28,407 FIFTH PATHWAY PROGRAM (1) The fifth pathway 
program as app~e.ee b~ the .~e~iean meeieal asseeiatisn eettaeil 
en meeieal ee~;~eatieH may ee aeeeptee by the eea~e, it the 
applieant is a u.s. eitisen wk6 has completed I )ea~s et 
eiaaetie iast~ttetien ia a £e~ei"!n meeieal sehesl and hae aat 
mee ee~taia eliaieal e~ praetiee reqtti~emeate s£ the seheel ~ 
'!JO'"erftllleftt. Sttitaele evieenee tm~st ee ~~e., ieee te tae aeani et 
the titth ~athwa~ ~~e"!~am. 'Fhis pre'!f~am will ae aeee~tee in 
liett et the B.C.F.H.G. ta~ u.s. eitieeas anly is one year of 
supervised clinical education or training in an educational 
center approved for that purpose by the Affierican medical 
association or the American osteopathic association or 
successors. 
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(2) Applicants whe hawe !ra~ated fre~ ~edieal seheel iH 
the Republic ef Menies, and whe ha•.•e passed the B.C.P.U.G. and 
hawe net qualified thrett!h the fifth pathway pregra111, shall be 
I!!'Cfltlired te hawe taltcl'l at least 1 year's additiel'lal tl!!'ail'liHg in 
an A .• LA. appl!!'e•,.ed hespital. The fifth pathway program, as 
aPProved by the American medical association accreditation 
council for graduate medical education may be accepted by the 
board if the applicant; 

!a) is a United States citizen. and 
!bl has completed, in an accredited college or university 

in the United States. undergraduate premedical education of the 
quality acceptable for matriculation in an LQME-accredited U.S. 
medical school, and 

!c) has completed four years of didactic instruction at a 
medical school outside the U.S. or Canada that is listed in the 
World Health Directory of Medical Schools, and 

!dl has completed all of the formal requirements of the 
foreign medical school except internship, social service, or 
certain clinical or practice requirements of the school or 
government, and 

(e) has attained a score satisfactory to the sponsoring 
medical school on a screening examination. and 

!fl bas passed the Foreign Medical Graduate Examination 
in the Medical Sciences, or parts I and II ot the examination 
of the National board of medical examiners ("NBHE"l , or 
Component I of the Federation Licensing Examination !"FLEX") , 
or Steps l and 2 of the United States Medical Licensing 
Examination !"USMLE"l . 

!31 Suitable evidence must be provided to the board of 
the fifth pathway program." 

Auth: Sec. 37-3-203, MCA; ~. Sec. 37-3-102, 37-3-306, 
37-3-307, 37-3-309, MCA 

"8.28.408 RECIPRQCITY (l) An Aspplicants whe al!!'e 
applliRg for licensure by reciprocity or endorsement must have 
successfully passed an examination deemed essentially 
equivalent to the examination given by the board te these 
applieal'ltS bein!J lieeAsee BY e-iRaHeft. The examination 
given by the Licentiate Medical County of Canada is deemed 
essentially equivalent to that given by the board. 

(2) An Agpplicante for licensure by reciprocity may be 
required. in the discretion of the board. to take an 
examination iR the diseretieR ef the beard after the board has 
examined the application~ Bftd ~ diploma of the applicant and 
all ~ information surrettl'ldiRg the same received. 

(3) will remain the same. 
(4) Licensure by R~eciprocity is in the discretion of the 

board~ eR aa~ applieaat tel!!' l!!'eeipreeit' after a full 
examination of all documents fui!!'Rished the beard received." 

Auth: Sec. 37-3-203, MCA; ~. Sec. 37-3-306, 37-3-307, 
37-3-311, MCA 

"8.28.409 APPLICATIONS FOR LICENSURE (ll will remain 
the same. 
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(2) The board ~eee~ee lfie ~i~fit uaae~ tfie p~ooieioas 
of eeelioa 37 3 389, UCA to ~ make an independent 
investigation eA 2i any applicant to determine tfiat fie whether 
the applicant has the qualifications necessary to be licensedL 
and whether fie the applicant has previously been guilty of any 
offenses which would constitute unprofessional conductL afld-iA 
aaaitioA The board may require the applicant to release any 
information or records pertinent to the board's iafoFmatioA 
investigation. The board shall require the applicant to 
furnish information on all states in which fie the applicant has 
previously been licensed,~ aftd-tThe applicant must furnish 
references upon request by the board from afty ~ community in 
which fie the apolicant has p~e·.·io~o~ely practiced. 

(3) will remain the same." 
Auth: Sec. 37-3-203, MCA; IM£, Sec. 37-3-101, 37-3-202, 

37-3-309, MCA 

"8.28.410 REFUSAL OF LICENSE (1) Whenever the board 
efiall fiaoe ~et~o~eea refuses to grant a ee~titieate license to an 
applicant tor any reason, as provided in eeetieft 37-3-321, MCA, 
the board shall eati&e ~ at least ~ £Q days: Hotifieatiaa 
~ of its action to the applicant at fris the applicant's 
last known address. The notice must advise the applicant of a 
time and place ~ the applicant may appear before the board ~ 
fie desi~ee to be heard and tQ present evidence ~ qng 
argument." 

Auth: Sec. 37-3-203, MCA; IM£, Sec. 37-3-321, MCA 

"8.28.411 REVOCATION OR SUSPENSION PROCEEDINGS (1) In 
those cases brought pursuant to the provisions of seetiaA 37-3-
323, MCA, such proceedings may be initiated by any person or a 
member of the board by the filing of a written. ejgned 
complaint in which the charge or charges against the ~ 
wfieee ee~lifieate is BBttSi'lt to Be ~eooltea e~ s~o~epeHded licensee 
111ttet Be speeifieally ~ stated separately and with 
particularity aHd ia wfiiefi eemplaiat eaefi ei'la~~e ffitiSt be 
eepa~atel~ stated. Such a complaint may be delivered to and 
filed with the board by any person of legal age or may be 
delivered to and filed with the board by the executive 
secretary of the board or by the attorney for the board. ~ 
eH:fie~ ease, the eE>fflplaiAt 111t1Bt Be si~Aed aad w:•~ifiea as 
fie~einaefa~e p~e~idea.· 

Auth: Sec. 37-3-203, MCA; IM£, Sec. 37-3-~23, MCA 

"8.28.412 REINSTATEMENT (1) The board will decide 
reinstatement on an individual baeisL upon the facts in the 
case." 

Auth: Sec. 37-3-203, MCA; IM£, Sec. 37-3-324, MCA 

"8.28.414 TEMPORARY CERTIFICATE (1) Temporary 
ee~tifieatee licenses are entirely within the discretion of the 
board. The applications, examination and information furnished 
by the applicant will be carefully scrutinized alOA~ wi~fl-the 
t~pe of exa~RiAatioa talleR h~ tfie applieaAt: to determine whether 
the applicant is qualified tor a temporary eertHieate license. 
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(2) A±± temporary eertitieatee license must be reviewed 
and signed by one member of the board~ ~Ihe applicant ~ 
temporary license must be interviewed by one of the board 
members. A ~~emporary eertitieates are license is valid until 
the next board meeting, at which time the board may extend it 
for a period up to one year. 

Auth: Sec. 37-3-203, MCA; IMf, Sec. 37-3-304, 37-3-307, 
MCA 

"8.28.416 EXAMINAIION (11 ~e eHamiftatieft will be the 
fe~eral lieeftsift!J enamiftatieft (FLBXI, eeftsistift!J ef eelllflefteftte 
I aft~ II. 

(~) All applieaftts fer lieefts~re te praetiee me~ieifte aft~ 
s~r!Jer} b} the FLBX eHamiaatieft shall pay aft eHamiftatiea fee. 

{3) Applieaftts seeiEiR!J lieefts~re eft the basis ef the FLBX 
eHamiaatiea must ha~e attaiae~ a seere ef ?S er mere ea eaeh 
eelllfleaeat et the eHamiaatiea. 

(tl Bli!Jibilit} requiremeats are. 
(a) Cempeaeat I shall be !Jioeft te eaa~i~ates after 

!Jra~uatiea frem me~ieal seheel, pre~i~iR!J the} ha~e 
sueeessfull} ee~~~f~lete~ the FMGBl$ aa~/er ha•.·e beeR eertified 
by the B.C.F.H.G. 

(bl Ce~~~f~SReat II shall be !i·~eft te eaadiliates 'Wfte ha· .. e 
passe~ eempeaeat I aali whe hawe eelllflleteli eae ,ear ef pest 
graduate traiaiag ia aeeerdaaee with seetiea 37 3 19~ (3) aa~ 
(4), t~CA. 

(e) Celllflefteat I aad II may be !Ji~eH te a eaaliidate ia 
the same sittiR!J if the eaadidate meets all the requiremeats 
as set ferth ia (al aa~ (b) . 

(S) ~he tellewiR!J preee~ures will be ~se~ ter FetaiEes ef 
the FLBX e'•amiftatiea. 

(a) If the eaa~i~ate taJEes eelllflefteftt I aad e6111f1efteat II 
ia separate sittia!Js, eempeaeat I must be passe~ beteFe 
e6111f1eaeat I I may be talE eft . 

(b) If beth eempefteate are taiEea at eaee aad eae ef the 
twe is faile~, ealy the eempeaeftt failed must be retaltee. 

(e) If ae applieaftt fails te meet the miaimum !Jrade 
requiFemeets ia his fiFst e'~e~~~ieatiea, he ma} be re enamieed 
aet mere thae ~ a~~itieeal times ee eaeh ef the eempeaeat 
parts ef the ena111iaatiea. 

(Ell Bet:h eempeeeets must be passed withia a se,.ea }ear 
peried ia erder te be eli!Jible fer lieeesuFe. 

(e) ."diyefte whe has pre~ie~sly taiEeH the enanlieatieft as 
pFe .. ie~sly FeEJttiFea B} the beard aed is eli!Jible fe£ a Fetalte 
must talte the FLBX as set ferth aee•"e. 

(1) Ihe board will administer USHLE Step III to 
applicants otherwise qualified for liQensure in Montana. 

(2) An applicant for USMLE Step III shall pay the 
examination fee listed in ARM 8.28.420. 

f3l Eligibility requirements for USMLE Step III are; 
fa) an M.D. or D.O. degree. and 
fb) completion, or near completion. of one year of 

postgraduate training in a program of graduate medical 
education accredited by the accreditation council for graduate 
medical education or the American osteopathic association. and 
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(cl a score of 75 or more on one of the following; 
(il National Board of Medical Examiners Examination 

("NBME"l Parts I and II. taken before January 1. 2000: or 
(iil Federation Licensing Examination ("FLEX") Component 

I. taken before January 1, 2000: or 
(iii! USHLE Steps I and II. and 
(dl for foreign medical graduates not eligible for the 

Fifth Pathway. a score of 75 or roore on ECFMG. 
14) USMLE Step III must be taken within seyen years of 

the applicant's first examination under (3)(c) above. 
(5) If an applicant fails to obtain a, score or 75 or more 

in the first attempt at USHLE Step III. the applicant rnaY be 
re-examined no more than two additional times. 

(6) Prior to January 1. 2000. the board will accept the 
following combination of examinations passed with a score of 75 
or roore in satisfaction of the examination reQuirement for 
licensure: 

(a) NBME Parts I. II and III; or 
lb! NBME Part I or USMLE Step 1. plus NBME Part II or 

USMLE Step 2. plus NBME Part III or USMLE Step 3: or 
lcl FLEX Components 1 and 2: Qr 
ldl FLEX Component 1 plus USMLE Step 3: or 
lel N8ME Pa,rt I or USMLE Step 1. plys NBME Part II or 

USMLE Step 2. plus FLEX Component 2. 
I'll After January 1, 2000. the board will accept only 

USMLE Steps 1. 2 and 3. passed with a score of 75 or more. 
(8) Tbe board will accept an exaroination by the National 

Board of Examiners for Osteopathic Physicians and Surgeons. or 
its syccessor. passed with a score of 75 or more, regardless of 
date of examination,• 

Auth: Sec. 37-3·~03, MCA; lMf, Sec. 37 3~306, 37-3-307, 
37-3-308, 37-3-311, MCA 

"8.28.418 ANNUAL REGISTRATION AND fEES (1) will remain 
the same. 

(2) A physician actively engaged in the practice of 
medicine on a permanent eertifieate licens~ shall pay an annual 
license fee. If the physician does not pay the annual ljcepse 
fee and return the required renewal form and regyired 
information before April 1. the physician must pa,y the 
delinquency penalty fee listed in ARM 8.28,420. in order to 
repew the physician's license. 

(3) A physician with a permanent license not actively 
engaged in the practice of medicine in this state or absent 
from this state for a period of ± ~ or more years may renew 
as an inactive licensee tor aft ~ annual fee listed in ARM 
8.28.420. 

(4) will remain the same." 
Auth: Sec. 37·3-203, MCA; IM£, Sec. 37-3-313, MCA 

"8.28.419 REGISTRY (1) The board will keep a register 
of all physicians licensed in Montana, showing the stgtus of 
each license. It sfiall sfiew w8e is eurreHtly 
lieeHsed aHa t8eir status regardi~Hual registratitifl>. 

Auth: Sec. 37-3·203, MCA; IM£, Sec. 37-3·205, MCA 
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"8.28.420 FEE SCHEDULE (1) The following fees will be 
charged: 

(a) Application fee - reciprocity 
or endorsement 

(b) Temporary certificate fee 
(c) will remain the same. 
(d) Examination fee 
11l for USMLE Step 3 
(i) Cem~eaeat I FbBX 
(ii) Ce~eaeat II FbBX 
(iii) Ce~sfteftt III FbBX 
+i-v+ llil SPEX 
(e) Renewal fee (active) 
(f) Renewal fee (inactive) 
(g) will remain the same. 
(h) Penalty fee ~ l.2.Q.....Q.Q 
(i) Verification fee W..,..GG li._QQ" 
Auth: Sec. 37-1-134, 37-1-319, 37-3-203, MCA; 1M£, Sec. 

37-1-134, 37-3-203, 37-3-304, 37-3-308, 37-3-309, 37-3-311, .l.1.::_ 
l..:..ll..3_, MCA 

"8.28,504 FEES (1) and (2) will remain the same. 
Ill The board will charge a fee of $15.00 for written 

verification of licensure." 
Auth: Sec, 37-1J-201, 37-13-301, 37-13-302, 37-13-304, 

37-13-305, MCA; l.ME, Sec. 37-1-1J4, 37-3-203, 37-13-302, 37-13-
304, 37-13-305, 37-13-306, MCA 

"8 28.508 QNPRQFESS!ONAL CONDUCT ~he term 
"ua~£efessieaal eeaeuet• as usee ia seetiea 37 13 311, UCA, 
iReluE!es, BHt is ftSt limitee te, the fellewiag. In addition to 
those forms of unprofessional conduct defined in 37-1-316, MCA, 
the following is unprofessional conduct for a licensee or 
license applicant under Title 37, chapter 13: 

(1) Commission of an act of sexual abuse, misconduct, or 
exploitation. Each of the following acts constitutes sexual 
abuse, misconduct or exploitation, even where the patient is 
perceived as seductive: 

(a) physical or verbal sexual contact or intercourse 
during the course of the professional relationship, whether in 
or out of the practitioner's place of business; 

(b) failure to maintain appropriate boundaries; 
(c) failure to provide the patient with an opportunity to 

undress and dress in private; 
(d) failure to provide the patient with the opportunity 

to wear underwear or a patient gown during treatment; 
(e) failure to fully drape all parts of the patient's 

body except that being treated; failure to obtain informed 
verbal consent before undraping or treating the patient's 
breasts, buttocks, abdomen or genitals; 

(f) use of inappropriate parts of the practitioner's body 
to brace the patient; 

(g) palpation by other than the practitioner's hands; 
palpation beyond that which is necessary to accomplish a 
competent examination or treatment; 

(h) sexual repartee, innuendo, jokes or flirtation; 
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(il sexual comments about the patient's person or 
clothing; 

(j) inquiry into the patient's sexual history or behavior 
beyond that which is necessary for a competent examination, 
diagnosis or treatment. The practitioner shall not be 
unnecessarily intrusive; the practitioner shall not verbalize 
any value judgment concerning the patient's sexual history or 
behavior; 

(k) attempting to diagnose or treat a sexual issue beyond 
the practitioner's scope of training or practice; 

(1) failure to refer a case of suspected sexual abuse for 
more specialized professional help~; 

(2) Failure to obtain informed consent for treatment. In 
order to obtain informed consent, the practitioner must give 
the patient at least: 

(a) a description of the proposed treatment, including: 
(i) the body part to be treated, 
(ii) the type of treatment, 
(iii) the possible sensations the patient might feel, 
(iv) the duration of treatment, and; 
(v) the possible outcome of the treatment~; 
(b) the practitioner's reason or rationale for the 

treatment proposed; 
(c) the choice to accept or reject the proposed 

treatment, or any part of it, before or during the treatment•L 
(3) Failure to maintain appropriate patient charts in the 

English language~L 
(4) Failure to utilize sterile needle technique, as 

articulated by the national commission for the certification of 
acupuncturists, or its successo~; 

!5) conviction, includin~ cOnviction followin~ a plea of 
nolo contendere. of an offense involvin~ moral turpitude. 
whether misdemeanor or felony. and whether or not an appeal is 
pendin~: 

(6) Fraud. misrepresentation. deception or concealment of 
a material fact in applying for or securing a license. or 
license renewal. or in taking an examination required for 
licensure: as used herein. •material" means any false or 
misleading statement or information; 

!71 Conduct likely to deceive. defraud or harm the 
pyblic; 

!81 Making a false or misleading statement regarding the 
licensee's skill or the effectiveness or value of the medicine. 
treatment. or remedY prescribed by the licensee or at the 
licensee's direction. jn the treatment of a disease or other 
condition of the body or mind: 

(9) Resorting to fraud. misrepresentation or deception in 
the examination or treatment of a person. or in billing. giving 
or receiving a fee related to professional services, or 
reporting to a person, company, institution or organization, 
including frayd, misrepresentation or deception with regard to 
a claim for benefits under Title 39. chapter 71 or 72: 

(10) Use of a false, fraudulent or deceptive statement 
in any document connected with the practice of acupuncture; 
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!11l Having been subject to disciplinary action of 
another state or jurisdiction against a license or other 
authorization to practice acupuncture. based upon acts or 
conduct by the licensee similar to acts or conduct that would 
constitute grounds for disciplinary action under Title 37, 
chapter 13 or these rules; a certified copy of the record o! 
the action taken by the other state or jurisdiction is evidence 
of unprofessional conduct; 

(12) Willful disobedience of a rule adopted by the board. 
or an order of the board regarding enforcement of discipline of 
a licensee; 

!13! Habitual intemperance or excessive use of an 
addictive drug. alcohol or any other substance to the extent 
that the use impairs the user physically or mentally: 

(14) Failing to furnish to the board or its investigators 
or representatives information legally reguested by the board: 

115) Failing to cooperate with a lawful investigation 
conducted by the board: 

!16l Failing to reoort to the board any adverse judgment. 
settlement or award arising from an acupuncture liability claim 
or other unprofessional conduct; 

(17) Obtaining a fee or other compensation. either 
directly or indirectly. by the misrepresentation that a 
manifestly incurable disease. iniury or condition of a person 
can be cured; 

(18! Abusive billing practices; 
(19) Testifying in court on a contingency basis; 
!20} Consoiring to misrePresent or willfully 

misrepresenting a medical condition improperly to increase or 
de~rease a settlement. award. verdict or judgment: 

{21! Except as provided in this subsection. practicing 
acupuncture as the partner. agent or employee of. or in joint 
venture with. a person who does not hold a license to practice 
acupuncture within this state: however. this does not prohibit: 

!al the incohporation of an individual licensee or group 
of licensees as a professional service cohPoration under Title 
35. chapter 4; 

!bl the organization of a professional limited liability 
company under Title 35. chapter B for the providing of 
professional services as defined in Title 35. chapter 8; 

!cl practicing acupuncture as the partner. agent or 
employee of, or in joint venture with. a hospital. medical 
assistance facility or other licensed health care provider: 
ho~ever. 

!il the partnership. agency. employment or joint 
venture must be evidenced by a written agreement containing 
language to the effect that the relationship created by the 
agreement maY not affect the exercise of the acupuncturist's 
independent iudgment in the practice of acupuncture: 

!iil the acupuncturist's independent judgment in the 
practice of acupuncture must in fact be unaffected by the 
relationship; and 

{iiil the acupuncturist may not be required to refer any 
patient to a particular provider or supplier or take any other 
action that the acupuncturist determines not to be in the 
patient's best interest: 
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!22) Failing to transfer pertinent_and necessary patient 
records to another licensed health care provider. the patient 
or the patient's representative when reQuested to do so by the 
patient or the patient's legally designated representative: 

(23) Any other act. whether specifically enumerated or 
not. that in fact constitutes unprofessional conduct." 

Auth: Sec. 37-1-134, 37-1-136, 37-1-319 37-13-201. MCA; 
IMP, Sec. 37-13-201. 37-1-308. 37-1-309. 37-1-310, 37-1-311. 
37-1 312. 37-1-316, 37-1-319, 37-13-311, 37-13-312, MCA 

"8.28.904 DEFINITIONS (1) Advanced EMT service means a 
eoHtfH:'eheasi..-e aad iateg£ate6 ax£aagelfteat: at pe£sotmel, 
facilities, eo~aieatieas aa6 t£aasport:atioa aeeessa£~ to 
allew aa a6·.,aaee6 eHte£geae) 111eaieal teehaieiaa to tuaetioa 
approp£iatel~, aaa eeasisteat with his le~el of t£aiaiag. An 
as·.·aaeed. Btfl' sen ice, ta asstt£e adeEJ:ttate eeatrol at the 
j3£aetieiR!J aa·.-aaeed Btfl', flltiSt be aj3p:r-o.e6 e:~~ the aoa£6 an EMT­
intepmediate or advanced life support emergency medical service 
licensed by the department of public health and human services. 

(2) through (20) (b) will remain the same. 
(e) R~Hst ha•e etl££eAt ACLS ee:r-tifieatioa by the Ame£ieaa 

hea£t asseeiatiaa. 
(21) EMT-D service means an arraagelfteat at pe£soaael, 

t£aaspertatioa, facilities, aad CEJ:tliplfteAt aad CBfllffittRieatiefte 
st~ffieieat to allow aa Btfl' a te tuaetioa appFopriatel~ aad 
eeasisteat with this le..-el of t£aiaiag aad. aets allawea. .~ 
8~ D se~iee R~Hst be appre.ea by the board EMT-defibrillation 
life support service licensed by the department of public 
health and human services. 

(22) through (26) (a) will remain the same. 
(e) is eapaale af d.elfteastratiag all patieat eaz·e 

teehaiEJ:~>tes :r-equirefi at the aa· .. aaeefi 8tH' le .·el, 
+etJQl is responsible for the ~ application of 

patient care techniques and quality care provided by the 
advanced EMT in the local program; 

+&tiki has been approved in writing 1:1~ all the local 
hospital HIC6ieal statt(s) to tt~aetiea as 111ed.ieal d.ireeto£ ~ 
local hospital medical staff and/or department of emergency 
medicine, if one exists, or, if there is not a hospital in the 
community. by the medical staff and/or department of emergen~y 
medicine of a hospital in a nearby community to which patients 
are most commonly transported; 

(dl approves all protocols for use by EMrs functioning in 
an advanced EMT service; and 

MCA 

same. 

(e) through (37) will remain the same." 
Auth: Sec. 37-1-131, 50-6-203, MCA; IM£, Sec. 50-6-203, 

"8.28.908 EQUIVALENCY (1) through (5) will remain the 

laL he is certified by the board; or 
lbl complies with 8.28.908(4).~ 
(c) is certified in another state and functioning on an 

out-of-state emergency medical service licensed by the 
department of public health and human services to provide 
services in Montana: or 
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(dl is certified in another state and functioning on an 
out-of-state emergency medical seryice which is exempt from the 
department of public health and human seryices licensure 
reQuirements pursuant to ARM 16.30.104(8) and (9). 

(6) through (B) (d) will remain the same.· 
Auth: Sec. 37-1-131, 50-6-203, MCA; IME, Sec. 50-6-203, 

50-6-204, 50-6-205, MCA 

"8.28.1109 EMT - ADVANCED: ActS ALLowED (1) through 
(3) (b) will remain the same. 

!cl or. when he is participating in a continuing 
education program or clinical rotation approved by the off-line 
medical director. 

(4) through (6) will remain the same." 
Auth: Sec. 37-1-131, 50-6-203, MCA; IMP, Sec. 50-6-203, 

50-6-205, MCA 

"8.28.1505 FEES (1) through (5) will remain the same. 
!6) The fee for verification of licensure is $15.00. 
+6+ l2l All fees provided for in this rule are non-

refundable. 
~ laL The date for annual license renewal and payment 

of fees therefore is set by the BeaFd department. In the fiFst 
}ea£ ef i~lemeatatiea ef this FUle, lieense helaeFB whe haoe 
Fenewea .dthiR sin mer1ths ef the Fenewal aate will r1et be 
Fe~HiFea te ~a~ aft aaaitieaal Feaewal fee.· 

Auth: Sec, 37-1-134, 37-20-201, MCA; lMf, Sec. 37-1-134, 
37-20-203, 37-20-302, MCA 

"8.28.1701 FEES (1) The annual renewal fee for a 
podiatrist whether actively engaged or not, in the practice of 
podiatry in the state of Montana shall be $~ ~. 

(2) The following fees will be charged: 
(a) Endorsement or reciprocity $~ ~ 
(b) will remain the same. 
(c) Penalty fee ~ ~ 
(d) Verification of licensure ll......Q.Q" 
Auth: Sec. 37-1-134, 37-6-106, MCA; lMf, Sec. 37-l-134, 

37-3-203, 37-6-302, 37-6-303, MCA 

"8.28.1806 FEES (1) through (1) (c) will remain the same. 
!dl Verification of licensure - $15-00.' 
Auth: Sec. 37-1-134, 37-25-201, MCA; IM£, Sec. 37-1-134, 

37-3-203, 37-25-201, 37-25-302, 37-25-307, MCA 

3. The Board is proposing to repeal ARM 8.28.413, 
8.28.1114, 8.28.1124, and 8.28.1520, the text of which is 
located at pages B-860, 8-895, 8-898.3 and 898.4, and B-905 and 
8-906, Administrative Rules of Montana, respectively. The 
authority section for 8.28.413 is 37-3-203, MCA and 
implementing section is 37-3-203, MCA; authority for 8.28.1114 
is 37-1-131, 50-6-203, MCA and implementing is 50-6-203, 50-6-
205, MCA; authority for 8.28.1124 is 37-1-131, 50-6-203, MCA 
and implementing is 50-6-203, 50-6-204, MCA; authority for 
8.28.1520 is 37-20-202, MCA and implementing is 37-20-409, MCA. 
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4. The proposed new rules will read as follows: 

"I MANAGEMENT OF INFECTIOUS WASTES (1) Each physician 
licensed by the board shall store, transport off the premises, 
and dispose of infectious wastes, as defined in 75-10-1003, 
MCA, in accordance with the requirements set forth in 75-10-
1005, MCA. 

(2) Used sharps are properly packaged and labeled within 
the meaning of 75-10-1005(1) (a), MCA, when this is done as 
required by the Occupational Safety and Health Administration 
(OSHA). If OSHA has no such requirements, the physician shall 
place them in a heavy, leakproof, puncture-resistant cardboard 
box and secure the lid with reinforced strapping tape. The 
container shall bear the words 'used medical sharps' on a 
distinctive label taped or securely glued on the container.· 

Auth; Sec. 37-1-131, 37-3-203, 75-10-1006, MCA; IMf, Sec. 
75-10-1006, MCA 

"II MANAGEMENT Of INFECTIOUS WA$TES (1) Each 
acupuncturist licensed by the board shall store, transport off 
the premises, and dispose of infectious wastes, as defined in 
75-10-1003, MCA, in accordance with the requirements set forth 
in 75-10-1005, MCA. 

(2) Used sharps are properly packaged and labeled within 
the meaning of 75-10-1005(1) (a), MCA, when this is done as 
required by the occupational safety and health administration 
(OSHA) . If OSHA has no such requirements, the acupuncturist 
shall place them in a heavy, leakproof, puncture-resistant 
cardboard box and secure the lid with reinforced strapping 
tape. The container shall bear the words 'used medical sharps' 
on a distinctive label taped or securely glued on the 
container.• 

Auth: Sec. 37-1-131, 37-13-201, 75-10-l006, MCA; IM£, 
Sec. 75-10-1006, MCA 

"III MANAGEMENT OF INFECTIOUS WASTES (1) Each emergency 
medical technician licensed by the board shall store, transport 
off the premises, and dispose of infectious wastes, as defined 
in 75-10-1003, MCA, in accordance with the requirements set 
forth in 75-10-1005, MCA. 

(2) Used sharps are properly packaged and labeled within 
the meaning of 75-10-1005(1) (a), MCA, when this is done as 
required by the occupational safety and health administration 
(OSHA). If OSHA has no such requirements, the emergency 
medical technician shall place them in a heavy, leakproof, 
puncture-resistant cardboard box and secure the lid with 
reinforced strapping tape. The container shall bear the words 
'used medical sharps' on a distinctive label taped or securely 
glued on the container." 

Auth: Sec. 37-1-131, 50-6-203, 75-10-1006; IM£, Sec. 75-
10-1006, MCA 

"IV MANAGEMENT OF INFECTIOUS WASTES (1) Each physician 
assistant-certified licensed by the board shall store, 
transport off the premises, and dispose Of infectious wastes, 
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as defined in 75-10·1003, MCA, in accordance with the 
requirements set forth in 75-10-1005, MCA. 

(2) Used sharps are properly packaged and labeled within 
the meaning of 75-10-1005(1) (a), MCA, when this is done as 
required by the occupational safety and health administration 
(OSHA). If OSHA has no such requirements, the physician 
assistant-certified shall place them in a heavy, leakproof, 
puncture-resistant cardboard box and secure the lid with 
reinforced strapping tape. The container shall bear the words 
'used medical sharps' on a distinctive label taped or securely 
glued on the container." 

Auth: Sec. 37-1-131, 37-20-201, 37~20·202, 75-10-1006, 
MCA; IMf, 75-10-1006, MCA 

"V MANAGEMENT OF INFECTIOUS WASTES (1) Each podiatrist 
licensed by the board shall store, transport off the premises, 
and dispose of infectious wastes, as defined in 75-10-1003, 
MCA, in accordance with the requirements set forth in 75-10-
1005, MCA. 

(2) Used sharps are properly packaged and labeled within 
the meaning of 75-10-1005(1) (a), MCA, when this is done as 
required by the occupational safety and health administration 
(OSHA) . If OSHA has no such requirements, the podiatrist shall 
place them in a heavy, leakproof, puncture-resistant cardboard 
box and secure the lid with reinforced strapping tape. The 
container shall bear the words 'used medical sharps' on a 
distinctive label taped or securely glued on the container." 

Auth: Sec. 37-1-131, 37-6-106, 75-10-1006, MCA; IMf, 75· 
10-1006, MCA 

"VI MANAGEMENT OF INFECTIOUS WASTES ( 1) Each 
nutritionist licensed by the board shall store, transport off 
the premises, and dispose of infectious wastes, as defined in 
75-10-1003, MCA, in accordance with the requirements set forth 
in 75-10-1005, MCA. 

(2) Used sharps are properly packaged and labeled within 
the meaning of 75-10-1005(1) (a), MCA, when this is done as 
required by the Occupational Safety and Health Administration 
(OSHA). If OSHA has no such requirements, the nutritionist 
shall place them in a heavy, leakproof, puncture-resistant 
cardboard box and secure the lid with reinforced strapping 
tape. The container shall bear the words ·used medical sharps' 
on a distinctive label taped or securely glued on the 
container." 

Auth: Sec. 37~1-131, 37-25-201, 75-10-1006, MCA; IME, 
Sec. 75-10-1006, MCA 

"YII UNPROFESSIONAL CONDUCT In addition to those forms 
of unprofessional conduct defined in 37-1-316, the following is 
unprofessional conduct for a licensee or license applicant 
under Title 37, chapter 3: 

(1) Conviction, including conviction following a plea of 
nolo contendere, of an offense involving moral turpitude, 
whether misdemeanor or felony, and whether or not an appeal is 
pending; 
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(2) Fraud, misrepresentation, deception or concealment of 
a material fact in applying for or securing a license, or 
license renewal, or in taking an examination required for 
licensure; as used herein, "material" means any false or 
misleading statement or information; 

(3) Conduct likely to deceive, defraud or harm the 
public; 

(4) Making a false or misleading statement regarding the 
licensee's skill or the effectiveness or value of the medicine, 
treatment, or remedy prescribed by the licensee or at the 
licensee's direction in the treatment of a disease or other 
condition of the body or mind; 

(5) Resorting to fraud, misrepresentation or deception in 
the examination or treatment of a person, or in billing, giving 
or receiving a fee related to professional services, or 
reporting to a person, company, institution or organization, 
including fraud, misrepresentation or deception with regard to 
a claim for benefits under Title 39, chapter 71 or 72; 

(6) Use of a false, fraudulent or deceptive statement in 
any document connected with the practice of medicine; 

(7) Having been subject to disciplinary action of another 
state or jurisdiction against a license or other authorization 
to practice medicine, based upon acts or conduct by the 
licensee similar to acts or conduct that would constitute 
grounds for disciplinary action under Title 37, chapter 3 or 
these rules; a certified copy of the record of the action taken 
by the other state or jurisdiction is evidence of 
unprofessional conduct; 

(8) Willful disobedience of a rule adopted by the board, 
or an order of the board regarding evaluation or enforcement of 
discipline of a licensee; 

(9) Habitual intemperance or excessive use of an 
addictive drug, alcohol or any other substance to the extent 
that the use impairs the user physically or mentally; 

(10) Failing to furnish to the board or its investigators 
or representatives information legally requested by the board; 

(11) Failing to cooperate with a lawful investigation 
conducted by the board; 

(12) Failing to report to the board any adverse judgment, 
settlement or award arising from a medical liability claim or 
other unprofessional conduct; 

(13) Obtaining a fee or other compensation, either 
directly or indirectly, by the misrepresentation that a 
manifestly incurable disease, injury or condition of a person 
can be cured; 

(14) Abusive billing practices; 
(15) Commission of an act of sexual abuse, misconduct, or 

exploitation related to the licensee's practice of medicine; 
(16) Administering, dispensing, prescribing or ordering a 

controlled substance, as defined by the federal food and drug 
administration or successors, otherwise than in the course of 
legitimate or reputable professional practice; 

(17) Conviction or violation of a federal or Stdte law 
regulating the possession, distribution or use of a controlled 
substance, as defined by the federal food and drug 
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administration or successors, whether or not an appeal is 
pending; 

(18) Testifying in court on a contingency basis; 
(19) conspiring to misrepresent or willfully 

misrepresenting medical conditions improperly to increase or 
decrease a settlement, award, verdict or judgment; 

(20) Except as provided in this subsection, practicing 
medicine as the partner, agent or employee of, or in joint 
venture with, a person who does not hold a license to practice 
medicine within this state; however, this does not prohibit: 

(a) the incorporation of an individual licensee or group 
of licensees as a professional service corporation under Title 
35, chapter 4; 

(b) a single consultation with or a single treatment by a 
person licensed to practice medicine and surgery in another 
state or territory of the United States or a foreign country; 

(c) the organization of a professional limited liability 
company under Title 35, chapter 8 for the providing of 
professional services as defined in Title 35, chapter 8; 

(d) practicing medicine as the partner, agent or employee 
of, or in joint venture with, a hospital, medical assistance 
facility or other licensed health care provider; however, 

(i) the partnership, agency, employment or joint 
venture must be evidenced by a written agreement containing 
language to the effect that the relationship created by the 
agreement may not affect the exercise of the physician's 
independent judgment in the practice of medicine, and 

(ii) the physician's independent judgment in the 
practice of medicine must in fact be unaffected by the 
relationship, and 

(iii) the physician may not be required to refer any 
patient to a particular provider or supplier or take any other 
action that the physician determines not to be in the patient's 
best interest; 

(21) Failing to transfer pertinent and necessary medical 
records to another licensed health care provider, the patient 
or the patient's representative when requested to do so by the 
patient or the patient's legally designated representative; 

(22) Any other act, whether specifically enumerated or 
not, that ir. fact constitutes unprofessional conduct; 

(23) Failing to comply with an agreement the licensee has 
entered into with the program established by the board under 
37-3-203 (4)." 

Auth: Sec. 37-1-319, MCA; IMf, Sec. 37-3-202, 37-3-305, 
37-3-309, 37-3-323, MCA 

"VIII UNPROFESSIONAL CONDUCT In addition to those forms 
of unprofessional conduct defined in 37-1-316, MCA, the 
following is unprofessional conduct for a licensee or license 
applicant under Title 37, chapter 25: 

(1) Conviction, including conviction following a plea of 
nolo contendere, of an offense involving moral turpitude 
whether misdemeanor or felony, and whether or not an appeal is 
pending; 

(2) Fraud, misrepresentation, deception or concealment of 
a material fact in applying for or securing a license, or 
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license renewal, or in taking an examination required for 
licensure; as used herein, •material" means any false or 
misleading statement or information; 

(3) Conduct likely to deceive, defraud or harm the 
public; 

(4) Making a false or misleading statement regarding the 
licensee's skill or the effectiveness or value of the 
treatment, or remedy prescribed by the licensee or at the 
licensee's direction in the treatment of a disease or other 
condition of the body or mind; 

(5) Resorting to fraud, misrepresentation or deception in 
the examination or treatment of a person, or in billing, giving 
or receiving a fee related to professional services, or 
reporting to a person, company, institution or organization, 
including fraud, misrepresentation or deception with regard to 
a claim for benefits under Title 39, chapter 71 or 72; 

(6) Use of a false, fraudulent or deceptive statement in 
any document connected with the practice of dietetics­
nutrition; 

(7) Having been subject to disciplinary action of another 
state or jurisdiction against a license or other authorization 
to practice dietetics-nutrition, based upon acts or conduct by 
the licensee similar to acts or conduct that would constitute 
grounds for disciplinary action under Title 37, chapter 25 or 
these rules; a certified copy of the record of the action taken 
by the other state or jurisdiction is evidence of 
unprofessional conduct; 

(8) Willful disobedience of a rule adopted by the board, 
or an order of the board regarding enforcement of discipline of 
a licensee; 

(9) Habitual intemperance or excessive use of an 
addictive drug, alcohol or any other substance to the extent 
that the use impairs the user physically or mentally; 

(10) Failing to furnish to the board or its investigators 
or representatives information legally requested by the board; 

(11) Failing to cooperate with a lawful investigation 
conducted by the board; 

(12) Failing to report to the board any adverse judgment, 
settlement or award arising from a medical liability claim or 
other unprofessional conduct; 

(13) Obtaining a fee or other compensation, either 
directly or indirectly, by the misrepresentation that a 
manifestly incurable disease, injury or condition of a person 
can be cured; 

(14) Abusive billing practices; 
(15) Commission of an act of sexual abuse, misconduct or 

exploitation related to the licensee's practice of dietetics­
nutrition; 

(16) Conviction or violation of a federal or state law 
regulating the possession, distribution or use of any drug or 
any controlled substance, as defined by the federal food and 
drug administration or successors, whether or not an appeal is 
pending; 

(17) Testifying in court on a contingency basis; 
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(18) Conspiring to misrepresent or willfully 
misrepresenting medical conditions improperly to increase or 
decrease a settlement, award, verdict or judgment; 

(19) Except as provided in this subsection, practicing 
dietetics-nutrition as the partner, agent or employee of, or in 
joint venture with, a person who does not hold a license to 
practice dietetics-nutrition within this state; however, this 
does not prohibit: 

(a) the incorporation of an individual licensee or group 
of licensees as a professional service corporation under Title 
35, chapter 4; or 

(b) the organization of a professional limited liability 
company under Title 35, chapter 8 for the providing of 
professional services as defined in Title 35, chapter 8; or 

(c) practicing dietetics-nutrition as the partner, agent 
or employee of, or in joint venture with, a hospital, medical 
assistance facility or other licensed health care provider; 
however, 

(i) the partnership, agency, employment or joint 
venture must be evidenced by a written agreement containing 
language to the effect that the relationship created by the 
agreement may not affect the exercise of the nutritionist's 
independent judgment in the practice of dietetics-nutrition, 
and 

(ii) the nutritionist's independent judgment in the 
practice of dietetics-nutrition must in fact be unaffected by 
the relationship, and 

(iii) the nutritionist may not be required to refer any 
patient to a particular provider or supplier or take any other 
action that the nutritionist determines not to be in the 
patient's best interest; 

(21) Failing to transfer pertinent and necessary patient 
records to another licensed health care provider, the patient 
or the patient's representative when requested to do so by the 
patient or the patient's legally designated representative; 

(22) Practicing dietetics-nutrition as a registered or 
licensed nutritionist in this state without a current active 
Montana license; such unlicensed practice shall be grounds for 
denial of a license to that individual if the application is 
made subsequent to such conduct; 

(23) Any other act, whether specifically enumerated or 
not, that in fact constitutes unprofessional conduct.' 

Auth: Sec. 37-1-319, 37-25-201, MCA; IM£, Sec. 37-25-308, 
MCA 

"IX UNPROFESSIONAL CONPUCT In addition to those forms of 
unprofessional conduct defined in 37-1-316, the following is 
unprofessional conduct for a licensee or license applicant 
under Title 37, chapter 20: 

(1) Conviction, including conviction following a plea of 
nolo contendere, of an offense involving moral turpitude, 
whether misdemeanor or felony, and whether or not an appeal is 
pending; 

(2) Fraud, misrepresentation, deception or concealment of 
a material fact in applying for or securing a license, license 
renewal, utilization plan or in taking an examination required 
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for licensure; as used herein, "material" means any false or 
misleading statement or information; 

(3) Conduct likely to deceive, defraud or harm the 
public, including but not limited to practicing while subject 
to a physical or mental condition which renders the licensee 
unable to safely engage in the practice of medicine; 

(4) Making a false or misleading statement regarding the 
licensee's skill or the effectiveness or value of the medicine, 
treatment, or remedy prescribed by the licensee or at the 
licensee's direction in the treatment of a disease or other 
condition of the body or mind; 

(5) Resorting to fraud, misrepresentation or deception in 
the examination or treatment of a person, or in billing, giving 
or receiving a fee related to professional services, or 
reporting to a person, company, institution or organization, 
including fraud, misrepresentation or deception with regard to 
a claim for benefits under Title 39, chapter 71 or 72; 

(6) Use of a false, fraudulent or deceptive statement, 
whether written or verbal, in connection with the physician 
assistant-certified's practice of medicine; 

(7) Having been subject to disciplinary action of another 
state or jurisdiction against a license or other authorization 
to practice medicine, based upon acta or conduct by the 
licensee similar to acts or conduct that would constitute 
grounds for disciplinary action under Title 37, chapter 20 or 
these rules; a certified copy of the record of the action taken 
by the other state or jurisdiction is evidence of 
unprofessional conduct; 

(8) Willful disobedience of any section in Title 37, 
chapter 20, MCA, any rule adopted by the board, any order of 
the board regarding enforcement of discipline of a licensee, or 
any term, condition or limitation imposed on the licensee in a 
utilization plan; 

(9) Habitual intemperance or excessive use of an 
addictive drug, alcohol or any other substance to the extent 
that the use impairs the user physically or mentally; this 
provision does not apply to a licensee who is maintaining an 
approved therapeutic regimen as described in 37-3-203, MCA; 

(10) Failing to furnish to the board or its investigators 
or representatives information legally requested by the board; 

(11) Failing to cooperate with a lawful investigation 
conducted by the board; 

(12) Failing to report to the board any adverse judgment, 
settlement or award arising from a medical liability claim or 
other unprofessional conduct; 

(13) Obtaining a fee or other compensation, either 
directly or indirectly, by the misrepresentation that a 
manifestly incurable disease, injury or condition of a person 
can be cured; 

(14) Abusive billing practices; 
(15) Commission of an act of sexual abuse, misconduct or 

exploitation related to the licensee's practice of medicine; 
(16) Administering, dispensing, prescribing or ordering a 

controlled substance, as defined by the federal food and drug 
administration or successors, otherwise than in the course of 
legitimate or reputable professional practice; 
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(17) Conviction or violation of a federal or state law 
regulating the possession, distribution or use of a controlled 
substance, as defined by the federal food and drug 
administration or successors, whether or not an appeal is 
pending; 

(18) Testifying in a legal proceeding on a contingency 
basis; 

(19) Conspiring to misrepresent or willfully 
misrepresenting medical conditions improperly to increase or 
decrease a settlement, award, verdict or judgment; 

(20) Except as provided in this subsection, practicing 
medicine as the partner, agent or employee of, or in joint 
venture with, a person who does not hold a license to practice 
medicine within this state; however, this does not prohibit: 

(a) the incorporation of an individual licensee or group 
of licensees as a professional service corporation under Title 
35, chapter 4; or 

(b) the organization of a professional limited liability 
company under Title 35, chapter 8 for the providing of 
professional services as defined in Title 35, chapter 8; or 

(c) practicing medicine as the partner, agent or employee 
of, or in joint venture with, a hospital, medical assistance 
facility or other licensed health care provider; however, 

(i) the partnership, agency, employment or joint 
venture must be evidenced by a written agreement containing 
language to the effect that the relationship created by the 
agreement may not affect the exercise of the physician's 
independent judgment in the practice of medicine, and 

(ii) the physician's independent judgment in the 
practice of medicine must in fact be unaffected by the 
relationship, and 

(iii) neither the physician nor the physician assistant­
certified may be required to refer any patient to a particular 
provider or supplier or take any other action that the 
physician or physician assistant-certified determines not to be 
in the patient's best interest; 

(21) Failing to transfer pertinent and necessary medical 
records to another licensed health care provider, the patient 
or the patient's representative when requested to do so by the 
patient or the patient's legally designated representative; 

(22) Promoting the sale of services, goods, appliances or 
drugs in such a manner as to exploit the patient for the 
financial gain of the licensee or a third party; 

(23) Willfully harassing, abusing or intimidating a 
patient, either physically or verbally; 

(24) Failing to maintain a record for each patient which 
accurately reflects the evaluation, diagnosis and treatment of 
the patient; 

(25) Failing to exercise appropriate supervision over 
persons who provide health care under the supervision of the 
licensee; 

(26) Any other act, whether specifically enumerated or 
not, that in fact constitutes unprofessional conduct." 

Auth: Sec. 37-20-202, MCA; IM£, Sec. 37-1-319, 37-3-202, 
37-20-201, 37-20-402, MCA 
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"X VNPROFESSIONAL CONPUCT In addition to those forms of 
unprofessional conduct defined in 37-1-316, MCA, the following 
is unprofessional conduct for a licensee or license applicant 
under Title 37, chapter 6: 

(1) Conviction, including conviction following a plea of 
nolo contendere, of an offense involving moral turpitude, 
whether misdemeanor or felony, and whether or not an appeal is 
pending; 

(2) Fraud, misrepresentation, deception or concealment of 
a material fact in applying for or securing a license, or 
license renewal, or in taking an examination required for 
licensure; as used herein, •material• means any false or 
misleading statement or information; 

(3) Conduct likely to deceive, defraud or harm the 
public; 

(4) Making a false or misleading statement regarding the 
licensee's skill or the effectiveness or value of the medicine, 
treatment or remedy prescribed by the licensee or at the 
licensee's direction in the treatment of a disease or other 
condition of the body or mind; 

(5) Resorting to fraud, misrepresentation or deception in 
the examination or treatment of a person, or in billing, giving 
or receiving a fee related to professional services .• or 
reporting to a person, company, institution or organization, 
including fraud, misrepresentation or deception with regard to 
a claim for benefits under Title 39, chapter 71 or 72; 

(6) Use of a false, fraudulent or deceptive statement in 
any document connected with the practice of podiatric medicine; 

(7) Having been subject to disciplinary action of another 
state or jurisdiction against a license or other authorization 
to practice podiatric medicine, based upon acts or conduct by 
the licensee similar to acts or conduct that would constitute 
grounds for disciplinary action under Title 37, chapter 6 or 
these rules; a certified copy of the record of the action taken 
by the other state or jurisdiction is evidence of 
unprofessional conduct; 

(B) Willful disobedience of a rule adopted by the board, 
or an order of the board regarding evaluation or enforcement of 
discipline of a licensee; 

(9) Habitual intemperance or excessive use of an 
addictive drug, alcohol or any other substance to the extent 
that the use impairs the user physically or mentally; 

(10) Failing to furnish to the board or its investigators 
or representatives information legally requested by the board; 

(11) Failing to cooperate with a lawful investigation 
conducted by the board; 

(12) Failing to report to the board any adverse judgment, 
settlement or award arising from a medical liability claim or 
other unprofessional conduct; 

(13) Obtaining a fee or other compensation, either 
directly or indirectly, by the misrepresentation that a 
manifestly incurable disease, injury or condition of a person 
can be cured; 

(14) Abusive billing practices; 
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(15) Commission of an act of sexual abuse, misconduct or 
exploitation related to the licensee's practice of podiatric 
medicine; 

(16) Administering, dispensing, prescribing or ordering a 
controlled substance, as defined by the federal food and drug 
administration or successors, otherwise than in the course of 
legitimate or reputable professional practice; 

(17) Conviction or violation of a federal or state law 
regulating the possession, distribution or use of a controlled 
substance, as defined by the federal food and drug 
administration or successors, whether or not an appeal is 
pending; 

(18) Testifying in court on a contingency basis; 
(19) Conspiring to misrepresent or willfully 

misrepresenting medical conditions improperly to increase or 
decrease a settlement, award, verdict or judgment; 

(20) Except as provided in this subsection, practicing 
podiatric medicine as the partner, agent or employee of, or in 
joint venture with, a person who does not hold a license to 
practice podiatric medicine within this state; however, this 
does not prohibit: 

(a) the incorporation of an individual licensee or group 
of licensees as a professional service corporation under Title 
35, chapter 4; or 

(b) the organization of a professional limited liability 
company under Title 35, chapter 8 for the providing of 
professional services as defined in Title 35, chapter 8; or 

(c) practicing podiatric medicine as the partner, agent 
or employee of, or in joint venture with, a hospital, medical 
assistance facility or other licensed health care provider; 
however, 

(i) the partnership, agency, employment or joint 
venture must be evidenced by a written agreement containing 
language to the effect that the relationship created by the 
agreement may not affect the exercise of the podiatrist's 
independent judgment in the practice of podiatric medicine, and 

(ii) the podiatrist's independent judgment in the 
practice of podiatric medicine must in fact be unaffected by 
the relationship, and 

(iii) the podiatrist may not be required to refer any 
patient to a particular provider or supplier or take any other 
action that the podiatrist determines not to be in the 
patient's best interest; 

(21) Failing to transfer pertinent and necessary medical 
records to another licensed health care provider, the patient 
or the patient's representative when requested to do so by the 
patient or the patient's legally designated representative; 

(22) Any other act, whether specifically enumerated or 
not, that in fact constitutes unprofessional conduct." 

Auth: 37-1-319, 37-6-106, MCA; IM£, Sec. 37-6-311, MCA 

"XI ANKLE SURGERY CERTIFICATION ( 1) Ankle surgery 
certification will be granted to a doctor of podiatric medicine 
licensed to practice in Montana, or to an otherwise qualified 
applicant for a license to practice podiatric medicine in 
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Montana, who makes application on forma provided by the board, 
and who: 

(a) submits proof of certification by the American board 
of podiatric surgery; or 

(b) submits proof of current licensure or certification 
to perform ankle surgery in another state whose licensing 
standards at the time the license or certificate was issued 
were essentially equivalent, in the judgment of the board, to 
those of this state; or 

(c) (i) submits proof of completion of a podiatric 
surgical residency approved in the year of the candidate's 
residency by the council on podiatric medical education or the 
American board of podiatric surgery or successor(a), and 

(ii) submits evidence satisfactory to the board of not 
fewer than 25 ankle surgeries performed within the five years 
immediately preceding the application. 

(2) The applicant shall submit a nonrefundable fee of 
$100 with the application for certification in ankle surgery." 

Auth: Sec. 37·6·106, MCA; IM£, Sec. 37-6·107, MCA 

5. Following are the reasons for the proposed amendments, 
repeals and adoptions: 

AMENDMENTS 

ARM 8.28.401 
REASQN: Stylistic changes to comply with gender 

neutrality policy. 

ARM 8.28.402, 8.28.403A. 8.28.404, 8.26.405. 8.26.408. 
a 28.409. 8.28.411, 8.28.412. a.za,4u. 8.28.419 
~: Clarify ambiguities, set forth licensing 

requirements with more specificity, comply with gender 
neutrality policy, improve grammar and punctuation, and define 
undefined terms in existing statutes and rules. 

1\RM 8.28.406 
~: Improve uniformity of licensing requirements, and 

eliminate potentially discriminatory waiver provision. 

ARM 8.28.407. 6.28.416 
~: Define a term used in existing rules and clarity 

existing language. Because the two former national physician 
examinations (the examination given by the National Board of 
Medical Examiners ["NBME•] and the Federation Licensing 
Examination ["FLEX"]) have been combined into a single national 
examination (the United States Medical Licensing Examination 
("USMLE"], and because NBME and FLEX are no longer offered, it 
is necessary to amend these rules to reflect current 
educational, testing and licensing modalities and standards. 
For the same reasons, it is necessary to specify what 
combinations of components of the old exams and the new exam 
will demonstrate the level of medical knowledge required for 
licensure of physicians intending to practice in Montana. 
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ARM 8.28.410 
~: House Bill 518, New Section 9(3) provides for 20 

days' notice in the case of proposed disciplinary action for 
unprofessional conduct. Section 37-3-321, MCA provides that 
the board must afford a licensee a hearing prior to denial of 
licensure for unprofessional conduct or lack of qualifications. 
This amendment will make the rule consistent with the statute's 
specified time of notice. 

ARM 8.28.418 
~: Implement 37-3-313(3), MCA, a general statute, by 

the specifics set forth in the proposed amendment. 

ARM 8.28.420. 8.28.504. 8.28.1505. 8.28.1701. 8.28.1806 
~: Due to the increase in numbers of applicants for 

licensure and participants in the impaired physician program 
authorized in 37-3-203, MCA, there are greater demands on the 
board's budget. The legislature approved an increase of 
$135,818 from the previous biennium. The raises authorized 
herein are estimated to generate $46,230. The remainder of the 
approved budget increase can be funded out of the board's 
existing cash reserve in its special revenue account. 
Additionally, 37-1-101, MCA, as amended by the 1995 
Legislature, requires the department, rather than the board, to 
set the dates for annual renewal, Accordingly, ARM 8.28.1505 
must be changed to be consistent with the statute. Since the 
first year of implementation of ARM 8.28.1505 has passed, the 
last sentence of the rule is no longer applicable. 

ARM 8.28.508. New Rules VII. VIII. IX, X 
REASQH: House Bill 518 repealed the existing statutory 

definitions of •unprofessional conduct• by which the Board of 
Medical Examiners could impose license discipline on 
physicians, podiatrists, acupuncturists, physician assistants­
certified and nutritionists, and thereby protect the public. 
House Bill replaced existing, specific statutory language with 
more generic definitions of •unprofessional conduct,• designed 
to apply generally to all professions and occupations licensed 
under Title 37. In some cases, as here, the transition from 
specific to general statutory language lowered existing high 
standards, or lost some important element in the translation. 

Recognizing that possibility, the Legislature wisely 
allowed the professional and occupational licensing boards to 
supplement House Bill 518's general definitions by board rules 
tailored to meet the needs of the specific professions, and the 
public served by them. House Bill 518, New Section 19(5). The 
definitions of •unprofessional conduct• proposed by these 
amendments and new rules will raise the standards of 
professional conduct, or maintain currently high standards, and 
improve protection of the public. 

ARM 8.28.904 
REASON: These proposed amendments eliminate the Board of 

Medical Examiner requirements for Advanced EMT and Emergency 
Medical Technician-Defibrillation services. The amendments are 
necessary because the Department of Public Health and Human 
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Services now has specific authority (50-6-301 - 50-6-327, MCA) 
for licensing of these services and has adopted administrative 
rules concerning their requirements. The proposed amendments 
assure coordination with the administrative rules adopted by 
the Department of Public Health and Human Services. 

ARM 8.28.908 
REA$0N: These proposed amendments establish a procedure 

for out-of-state emergency medical technicians to legally 
perform their services in Montana, providing they are 
functioning on an emergency medical service licensed by the 
Department of Public Health and Human Services or functioning 
on a service exempt from licensing by the Department of Public 
Health and Human Services. From a practical standpoint, this 
allows BMTa to legally function during patient transfers 
between in-state and out-of·state hospitals and for reciprocity 
along the border between Montana and other states. 

ARM 8.28.11Q2 
REA$0N; The proposed amendment provides that advanced 

EMT's may perform their "acta allowed" during continuing 
education programs and clinical rotations provided they obtain 
approval by their off-line medical director. Currently, the 
advanced EMTa, once they have completed their initial 
education, have no method of performing their skills in 
supervised clinical practice settings. This amendment assures 
the ability to provide on·going clinical education to the EMTs. 

REPEALERS 

ARM 8.26,413 
~: The rule invades the jurisdiction of the Montana 

Supreme Court to regulate the practice of law. 

ARM 8,28.1114 
REA$0N: See reason for proposed amendment of ARM 8.28.904 

above. 

ARM 8.26.1124 
REASON; See reason for proposed amendment of ARM 8.28.904 

above. 

ARM 6,28.152Q. New Rules VII. VIII. IX, X 
~: ARM 8.28.1520 defines •unprofessional conduct" 

for physician assistants-certified. In order to foster 
consistency in the professional standards and rules for the 
various professions regulated by the Board of Medical 
Examiners, the definitions of •unprofessional conduct" 
contained in existing ARM 8.28.1520 are re-cast in language 
comparable to that used in the proposed rules for physicians, 
podiatrists, acupuncturists, etc., with some additional 
provisions which the Board believes will enhance protection of 
the public. 

For the same reasons, New Rules VII, VIII, IX and X are 
proposed for the professions identified in the respective 
texts. 
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NEW RULES 

New Rules I. II. III. IV. V AND VI MANAGEMENT OF INFECTIOUS 
~ 

&EASQN: The Board is required by 75-10-1006, MCA, to 
adopt rules concerning the management of infectious wastes. 

New Rules VII. VIII. IX and X 
REASQN: See above reason for Proposed Repealers. 

New Rule XI ANKLE SQRGERY CERTIFICATION 
~: Pursuant to 37-6-107, MCA, the Board is required to 
determine the standards and requirements necessary to protect 
the public for certification of licensed podiatrists or 
applicants to perform surgery on the ankle. After 
consultations with the Montana Podiatric Medical Association 
and research into national standards for qualification in ankle 
surgery, the Board proposes the foregoing rules. 

6. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to the Board of 
Medical Examiners, 111 North Jackson, P.O. Box 200513, Helena, 
Montana 59620-0513, to be received no later than 5:00p.m., 
October 12, 1995. 

7. Patricia !. England, attorney, has been designated to 
preside ove.r and conduct this hearing. 

BOARD OF MEDICAL EXAMINERS 
JAMES BONNET, JR., M.D. 
PRESIDENT 

BY: t;~'<' 'flt · /L-._~_1;-; 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, September 1, 1995. 
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BEFORE THE BOARD OF OUTFITTERS 
DEPAR'IMENT OF COMMERCE 

STATE OF MONTANA 

of the proposed ) 
adoption of rules) 
the outfitting ) 

) 
) 

NOTICE OF PUBLIC HEARING ON 
PROPOSED AMENDMENT OF RULES 
PERTAINING TO FEES AND ADOPTION 
OF NEW RULES ON MORATORIUM AND 
OPERATIONS PLAN REVIEW 

TO: All Interested Persona: 
1. On October 4, 1995, at 9:00a.m., a public hearing 

will be held in the Professional and Occupational Licensing 
Bureau conference room, Lower Level, Arcade Building, 111 N. 
Jackson, Helena, Montana, to consider the proposed amendment of 
ARM 8.39.518, and the proposed adoption of new rules on 
operations plan review and regulation of a moratorium on 
outfitter licenses involving hunting use. 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

"8.39.518 LICENSURE--FEES FOR OUIFITIER, OPERATIONS PLAN, 
AND PROFESSIONAL GUIDE (1) through (c) will remain the same. 

(i) annual license ..................... ~~ 
(ii) through (6) will remain the same.• 
Auth: Sec. 37-1-131, 37·1·134, 37-47-201, 37·47-306, MCA; 

IM£, Sec. 37-1-134, 37-47-306, 37-47-307, MCA 

3. The proposed new rules will read as follows: 

"I PURPOSE (1) The purpose of the rules under this 
subchapter is to implement the intent of the Montana 
Legislature, as expressed in House Billa 195 and 196 from the 
1995 Montana legislative session, to "encourage the continuance 
of a viable outfitting industry•, to "protect the hunting 
resource, public health, public safety, and public welfare", 
and to reduce "new hunting uses of areas by outfitters when the 
new uses will cause undue conflict with existing hunting uses 
ot the area." 

Auth: Sec. 37-47-201, MCA; IMf, Sec. 37-47-201, 37-47-
315, MCA 

"II MORATQRIUM (1) Except as provided in (2), the 
number of outfitting licenses for operations involving hunting 
use may not exceed the number Of licenses existing on the 
passage date of House Bill 195 of the 1995 Montana legislative 
session. 

(2) The moratorium on outfitting licenses for operations 
involving hunting use does not apply to individuals who 
submitted a completed application for license prior to the 
effective date of House Bill 195, and who met all 
qualifications for licensure on the date of' application. 
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(3) Applications for licensure as an outfitter with an 
operations plan involving hunting use will be determined, once 
all qualifications are accepted by the board, if and when an 
existing license lapses, or is surrendered, revoked, or 
otherwise terminated. 

(4) Applications will be considered completed, and will 
be added to a waiting list for available licenses, by 
categories identified in new rule III, only after the following 
conditions have been met: 

(a) the application has been submitted with the required 
fee; 

(b) the board has reviewed the applicant's qualifications 
and determined that the applicant is eligible for licensure 
with respect to the applicant's qualifications; and 

(c) the review process under rules adopted pursuant to 
37-47-202(5) (d), if applicable, has been completed by the 
board, with a finding that the proposed operations plan is 
eligible for licensure. 

(5) An applicant who does not meet the experience 
requirements and other qualifications for licensure will not be 
added to the waiting list for available licenses- An applicant 
whose proposed operation plan has been disapproved by the board 
shall not be added to the waiting list for available licenses. 

(6) Once added to the category-specific waiting list, 
applications shall be processed from this list according to 
conditions and priorities identified in new rule III." 

Auth: Sec_ 37-47-201, MCA; lMf, Sec. 37-47-201, 37-47-
315, MCA 

"III APPLICANT CATEGORIES - CONPITIONS AND PRIORITIES 
(1) Consideration of applications for available licenses 

shall be subject to the conditions and priorities set forth in 
the categories below. Applications within the same category 
shall be prioritized on the waiting list according to the date 
on which the application is placed on the waiting list_ 

(a) Applications for licensure involving the 
corresponding surrender of an existing outfitter's license 
shall be approved without regard to the category-specific 
waiting list and without a review of the operation plan under 
37-47-202(5) (d), provided that: 

(i) the applicant is otherwise qualified for a license; 
(ii) an existing outfitter surrenders his license on or 

before the date of licensure for the applicant and does so 
specifically for the benefit of the applicant; and 

(iii) the number of clients proposed under the 
applicant's operations plan replaces, but does not exceed, the 
number of clients surrendered by the outfitter or outfitters 
transferring such use for the benefit of the applicant under an 
approved operations plan. 

(b) Applications for licensure involving the proposed 
purchase of a portion of an existing outfitter's operations 
plan that is documented to have once existed as the entire 
operation of a separate licensed outfitter, shall be granted 
first priority under (b) through (d), provided that: 

(i) the applicant is otherwise qualified for a license; 
and 
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(ii) the number of clients under the applicant's 
operations plan replaces, but does not exceed, the number of 
clients surrendered by the outfitter transferring such use 
under an approved operations plan. 

(c) Available licenses not taken by applicants under (b) 
shall then be made available to applicants whose applications 
for licensure involve the proposed purchase of a portion of an 
existing outfitter's operations plan by the applicant that does 
not qualify for (b) . Such applications shall be granted second 
priority under categories (b) through (d), provided that: 

(i) the applicant is otherwise qualified for a license; 
and 

(ii) the number of clients under the applicant's 
operations plan replaces, but does not exceed, the number of 
clients surrendered by the outfitter transferring such use 
under an approved operations plan. 

(d) Available licenses not taken by applicants under (b) 
and (c) shall then be made available to applicants proposing 
new use. Applications for licensure involving new proposed use 
shall be considered under 37-47-202(5) (d) and rules adopted 
pursuant thereto. Such applications shall be granted third 
priority under categories (b) through (d), provided that: 

(i) the board's consideration of the application under 
37-47-202(5) (d) results in a final determination by the board 
that the new operations plan will not cause an undue conflict 
with existing hunting use of the proposed area.• 

Auth: Sec. 37-47-201, MCA; IMf, Sec. 37-47·201, 37-47-
315, MCA 

"IV REVIEW AND APPROVAL Of NEW OPERATIONS PLAN AND 
PROPOSED EXPANSION OF NET CLIENT HUNTING USE UNQER AN EXISTING 
OPERATIONS PLAN INVQLVING HUNTING USE (1) A currently 
licensed outfitter with an approved operations plan on file 
with the board of outfitters shall not initiate an expansion of 
net client hunting use under such plan without first applying 
for and receiving approval from the board for such expansion. 

(2) Except as provided in (3) and (4), net client hunting 
use for outfitters licensed on or prior to October 1, 1995, 
shall be determined by taking the highest total number of 
hunting clients served by the outfitter and any guides working 
under the supervision of the outfitter in any one year from 
1988 until 1995, as specified on the outfitter's client report 
logs submitted to the board. The existing net client hunting 
use of each outfitter shall be affirmed by oath of the 
outfitter, specifying the year from which the use is 
designated, and shall be submitted on a form provided by the 
board. The use designated by the outfitter shall be subject to 
random audit of client report logs. 

(3) Net client hunting use for outfitters licensed on or 
after october 1, 1995, shall be equal to the net client hunting 
use transferred from an existing outfitter to the applicant 
under new rule III(a), (b) or (c) as applicable, or in the 
case of new use, shall be determined by the board as part of 
its order issued under (B). 

(4) In cases where a federal agency regulates net client 
hunting use on federal lands, net client hunting use.of the 
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outfitter providing authorized services on such lands shall be 
taken from the use designated by such federal agency. In all 
other cases, net client hunting use on federal lands shall be 
determined under either (2) or (3), as applicable. 

(5) An application for proposed expansion in net client 
hunting use under an existing operations plan, and applications 
by license applicants proposing new operations plans involving 
hunting use, shall be made on forms provided by the board. If 
the proposal contemplates use on public land, the application 
must be accompanied by a letter or other written evidence of 
the public agency with jurisdiction, indicating that the use 
will be approved by the public agency if the board grants such 
approval. Solicitation of comments on applications shall be 
made by publication in the Montana administrative register, and 
by mailing a copy of the proposal, with an invitation to submit 
comments on the proposal, to: 

(a) the Montana outfitters and guides association; 
(b) the fishing outfitters association of Montana; 
(c) any state, federal, local, or tribal land managing 

agency with jurisdiction over the outfitter's area of operation 
where the net increase in client hunting use is proposed; 

(d) any regional outfitters or guides association of 
which the board is aware that is located in close proximity to 
the area to be affected by the proposal; and 

(e) any sportspersons' association of which the board is 
aware that is located in close proximity to the area to be 
affected by the proposal. 

(6) The hearing shall be scheduled no earlier than 30 
days after and no later than 60 days after publication in the 
Montana administrative register. Comments may be presented in 
writing prior to or on the hearing date, or orally at the 
hearing. 

(7) The board shall review the proposal and any comments 
submitted for consideration of the following: 

(al any documentation of prior hunting use by non­
outfitted parties; 

(b) any documentation of prior conflicts or other 
altercations between outfitted and non-outfitted parties in the 
area of the proposal; 

(c) any documentation of prior hunting use by outfitted 
parties; 

(d) any documentation of prior conflicts or other 
altercations between clients of one outfitter with the clients 
of another outfitter in the area of the proposal; and 

(e) any data available from the department of fish, 
wildlife & parks or other agency as to the availability of game 
animals in the area of the proposal and the potential effect on 
such availability presented by the proposal. 

(8) The board shall determine, based on its consideration 
of the factors presented under (7), whether the proposal will 
cause an undue conflict with existing hunting uses of the area, 
constituting a threat to the public health, safety, or welfare. 
The board shall issue an order, supported by findings of fact 
and conclusions of law, either granting, denying, or modifying 
the proposal. 
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(9) A party aggrieved by the board's decision may appeal 
such decision to the district court in the county affected by 
the proposal, within 30 days following publication of the final 
order in the Montana administrative register.· 

Auth: Sec. 37-47-201, MCA; IMf, Sec. 37-47-201, MCA 

REASON: The change to the fee rule is necessary to produce 
adequate funding of the legislatively-approved appropriation 
for the board in fy 96 and fy 97. The current fee schedule 
generates approximately $262,000.00 per year in 
revenue. The board's cash balance as of July 1, 1995 was 
approximately $59,841.00. A combination of anticipated 
revenue and the board's cash balance is insufficient to meet 
expenditures, approved by the legislature for FY 96 and FY 97 
at approximately $374,000.00 per year. 

7/1/95 balance 
Anticipated revenue 
Total resources 
Legislatively-approved Appropriation 
Projected shortfall as of 7/1/96 
Projected yearly shortfall every year 
thereafter (revenue minus .xpenditures) 

$ 59,841.00 
262,527.00 

$322,368.00 
$374,088.00 
(51,720.00) 

·(111,841.00) 

In light of the projected shortages detailed above, the board 
has voted to attempt to reduce expenditures to $325,771.00 
dollars per year to reduce the revenue shortfall. With 
expenditures set at $325,771.00, the board will still have a 
revenue shortfall under existing income and cash balances. 

7/1/95 balance 
Anticipated revenue 
Total resources 
Board-reduced expenditures 
Projected shortfall as of 7/1/96 
Projected yearly shortfall avery year 
thereafter (revenue ainus expenditures) 

$ 59,841.00 
262,527.00 

$322,368.00 
$325,771.00 

(3,403.00) 

(63,244.00) 

The fee increase proposed in this notice is necessary to make 
up the projected revenue shortfall, and will result in the 
board operating without a surplus cash balance. 

$63,244.00 shortfall divided by 750 outfitters $85.00 

The new rules are necessary to effectuate the purpose of the 
legislation, expressed in House Bills 195 and 196 from the 1995 
Montana Legislature. House Bill 195 mandates that the Board 
enforce and regulate a moratorium on the issuance of outfitter 
licenses involving hunting clients. House Bill 196 mandates 
that the Board adopt standards for review of new operations 
plans involving hunting use and proposed expansions in net 
client hunting use under existing operations plans. The Board 
needs to get rules in place as close as possible to October 1, 
1995 in order to evaluate applications submitted on or after 
that date. 
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4. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to the Board of 
Outfitters, 111 North Jackson, P.O. Box 200513, Helena, Montana 
59620-0513, to be received no later than 5:00p.m., october 12, 
1995. 

5. Colleen A. Graham, attorney, has been designated to 
preside over and conduct the hearing. 

BOARD OF OUTFITTERS 
0. KURT HUGHES, CHAIRMAN 

BY: a~ ft•~._~ . 
ANNIE M. BARTOS, CHI~COUNSEL 
DEPARTMENT OF COMMERCE 

ANN1EiM. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, September 1, 1995. 
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BEFORE THE BOARD OF PASSENGER TRAMWAY SAFETY 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter ot the proposed 
adoption of new rules pertain­
ing to inspections and 
conference call meetings 

NOTICE OF PROPOSED ADOPTION 
OF NEW RULE I BOARD ENGINEER 
CONDUCTING ACCEPTANCE 
INSPECTION AND II NOTICE OF 
CONFERENCE CALL MEETINGS 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. on October 14, 1995, the Board of Passenger Tramway 

Safety proposes to adopt the above-stated rules. 
2. The proposed new rules will read as follows: 

"I BOARD ENGINEER CONDUCTING ACCEPTANCE INSPECTION 
{1) The board of passenger tramway safety's con~racted 

inspection engineer shall not serve as the certified inspection 
engineer for the acceptance inspection of any new, relocated or 
major modified tramway. 

(2) The board's contracted inspection engineer shall 
observe the acceptance testing procedure on all new, relocated 
or major modified tr~ys, as outlined by the certified design 
engineer retained by the ski area, and shall assure that the 
procedures meet the requirements of the Montana board of 
passenger tramway safety rules. The board's contracted 
inspection engineer shall provide the tramway owner with an 
inspection report of those items not complying with the Montana 
board of passenger tramway safety rules. On occasion of final 
acceptance testing of any tramway installation, the retained 
board inspection engineer shall test and independently report 
to the board. The report will be taken into consideration for 
the final decision made by the board. 

{3) Any acceptance testing procedure completed without 
the presence of the board's contracted inspection engineer will 
not be accepted, and must be repeated in the presence of the 
board's contracted inspection engineer before certification 
will be granted." 

Auth: Sec. 23-2-721, 23-2-722, MCA; IMf, Sec. 23-2-722 1 

MCA 

"II NOTICE OF CONFERENCE CALL MEETINGS {1) There shall 
be a three-day waiting period from the time of request for 
conference call meetings involving non-emergency matters. The 
party requesting the conference call meeting shall provide all 
reports, forms, applications, and other materials to the 
Montana board of passenger tramway safety administrative 
assistant, no later than three days prior to the conference 
call meeting. In any emergency requiring immediate action of 
the board, the chairman may call an emergency conference call 
meeting with proper notification as required by law.· 

Auth: Sec. 23·2-721, MCA; IHf, Sec. 23-2-271, MCA 
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REASON: New rule I is being proposed so that the Board 
engineer can be present during the tramway inspections to 
ensure that the inspection procedure is carried out in 
compliance with passenger tramway safety rules. 

New rule II is necessary to allow adequate notice of, and 
participation in, all board conference calls; and to ensure 
that the public and board members have all pertinent material 
in hand before such conference calls. 

3. Interested persons may submit their data, views or 
arguments concerning the proposed adoptions in writing to the 
Board of Passenger Tramway Safety, Lower Level, Arcade 
Building, 111 North Jackson, P.O. Box 200513, Helena, Montana 
59620-0513, to be received no later than 5:00p.m., October 12, 
1995. 

4. If a person who is directly affected by the proposed 
adoptions wishes to present his data, views or arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit the request along with any comments he 
has to the Board of Passenger Tramway Safety, Lower Level, 
Arcade Building, 111 North Jackson, P.O. Box 200513, Helena, 
Montana 59620-0513, to be received no later than 5:00p.m., 
October 12, 1995. 

5. If the Board receives requests for a public hearing on 
the proposed adoptions from either 10 percent or 25, whichever 
is less, of those persons who are directly affected by the 
proposed adoptions, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision or 
from an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 2 based on the 15 licensed 
tramways in Montana. 

BOARD OF PASSENGER TRAMWAY SAFETY 
KEVIN TAYLOR, CHAIRMAN 

BY: (1..,_<1 /1.1 ?la{lo.v 
ANN==IE;:;"=';M;;-::. -;B;;.,AR;:-;:;;T;;:O:c;S:;-,--"-;C:;;H;.;I;:;Eo;";F~C'""O~UN=s"'E'"'"L­
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, September 1, 1995. 
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BEFORE THE BOARD Of PUBLIC EDUCATION 
OF THE STATE OF MONTANA 

NOTICE OF PROPOSED 
AMENDMENT OF ARM 

In the matter of the 
amendment of Teacher 
Certification 10.57.403 CLASS 3 

ADMINISTRATIVE CERTIFICATE; 
10.57.405 CLASS 5 
PROVISIONAL CERTIFICATE 

To: All Interested Persons 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On October 18, 1995, the Board of Public aiucation proposes to 
amend 10.57.403 Class 3 Administrative Certificate and 
10.57.405 Class 5 Provisional Certificate. 

2. The rules as proposed to be amended provide as follows: 

10 57 403 CLASS 3 ADMINISTRATIVE CERTIFICATE (1) through 
(8) remain unchanged. 

(9) Supervisor endorsement: This administrative 
endorsement is issued in specific fields such as math, music, 
special education, and guidance and counseling, or in general 
areas such as elementary education, secondary education and 
curriculum development. This endorsement may be issued to 
applicants who submit acceptable evidence of successful 
completion, at an accredited institut10n of higher learn1ng, of 
a master's degree in the area requested for endorsement. The 
applicant must meet eligib1lity requirements for a class 1 or 
class 2 teaching certificate endorsed in the field of 
specialization. Also required is verification of three years of 
successful experience as an appropriately certified and assigned 
teacher. or. for a school psychologist seeking a supervisor of 
special education endorsement. three year-;;; of teaching 
experi~nce may be ;;;ub;;;tituted by three years of experience 
a;;; a school psychologi;;;t and completion of a special education 
teaching program to include a student teaching component. The 
following professional training is required: 

(a) at least 14 graduate semester (21 graduate quarter) 
credits in education or the equivalent to include: 

(i) general school administration, 
(ii) administratlon in the special area to be endorsed, 
(iii) supervision of instruction, 
(iv) basic school f1nance. and 
(v) school law. 
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(b) a supervised practicum/internship (minimum of 4 
waiver). The 
is required. 

semester (6 quarter) credits or appropriate 
recommendation of the appropriate official(s) 

AUTII: Sec. 20-4-102, MCA IMP; Sec. 20-4-106, MCA 

10.57.405 CLASS 5 PROVISIONAL CERTIFICATE (1) through (6) 
remain unchanged. 

(7) Administrative certificate: 
(a) Superintendent endorsement: Class 5 certification 

with a plan of professional intent leading to a class 3 
(administrative) certificate with a superintendent endorsement 
may be issued to applicants who meet the following minimum 
requirements: 

(i) Eligibility for a class 1, 2, or 5 teaching 
certificate, 

(iil Verification of a minimum of three years of 
successful experience as an appropriately certified and assigned 
teacher, or: for a school psycboloqist seeking a supervisor of 
special education endorsement. three years of teaching 
experience may be substituted by three years of experience as a 
school psychologist and completion of a special education 
teaching program to include a student teaching component • 

AUTH: Sec. 20-2-114. MCA IMP: Sec. 20-2-121, I·ICA 

3. The board is proposing these anerlments to the rules in 
order to change the language to include school psychologist to 
the supervisor endorsement and administrative certificate 
language. 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendments in writing to 
Wilbur Anderson, Chairman, Board of Public Education, 2500 
Broadway, Helena, MT 59620, no later than October 17, 1995. 

5. If a person who is directly affected by the proposed 
~ts wishes to express their data, v1ews or arguments 
orally or in writing at a public hearing, they must make written 
request for a hearing along with any written comments they have 
to Wilbur Anderson of the Board of Public Education, 2500 
Broadway, Helena, MT 59620, no later than October 17, 1995. 
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6. If the board receives request for a public hearing on 
the proposed amendments from either 10 or 25%, whichever is 
less, of the persons who are directly affected by the proposed 
~ts, from a governmental subdivision or agency, or from an 
association having not less than 25 members who will be directly 
affected, a hearing will be held at a later date. Notice of the 
hearing will be published in the Montana Administrative 
Register. Ten percent of the those directly affected has been 
determined to be 51 as there are 511 active school districts in 
Montana. 

Secretary 

Certified to the Secretary of State on 9/1/95. 
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BEFORE THE FISH, WILDLIFE & PARKS COMMISSION and 
THE DEPARTMENT OF FISH, WILDLIFE & PARKS 

OF THE STATE OF MONTANA 

In the matter of the adoption 
of a new rule relating to the 
adjustment of the Teton-Spring 
Creek bird preserve boundary. 

To: All Interested Persons. 

NOTICE OF PUBLIC 
HEARING ON PROPOSED 
ADOPTION 

1. On October 10, 1995, at 7:00p.m. a public hearing will 
be held in the meeting room of the Choteau Country Club at 
Choteau, Montana, to consider the adoption of new rule I. 

2. The proposed new rule prDvides as follows: 
Rule I TETON-SPRING CREEK BIRD PRESERVE BOUNDARY 

AQJUSTMENT (1) The boundary of the Teton-Spring Creek bird 
preserve established by 87-·5-405 MCA, is adjusted by changing 
the eastern boundary in sections 12 and 13 in township 24 north, 
range 5 west, to the Truchot Road. This boundary adjustment 
removes all land in section 12 and all land in the northern ~ of 
section 13 in township 24 north, range 5 west from inclusion 
within the preserve. 

AUTH: 87-1-301, 87-5-402, MCA IMP: 87-1-305, 87-5-401, MCA 

3. The rationale for the proposed new rule is as follows: 
The commission and department have been requested by charles 
Crane, a landowner on the eaGtern side of the Teton-Sp1:ing Creek 
bird preserve, and by the Montanans for Private Property Rights, 
an organization from Choteau, to make the boundary change. The 
existing eastern boundary line in sections 12 and 13 runs 
through a plowed field. The boundary line is impossible for 
hunters to identify and also makes it difficult to conduct game 
damage hunts. Establishing the Truchot Road as the boundary 
will respond to these problems with a clearly defined and easily 
identified boundary. 

4. Interested persons may present their data, views or 
arguments either orally at the hearing or in writing. Written 
data, views or arguments may be submitted to Mike Aderhold, 
Region 4 Supervisor, Montana Fish, Wildlife & Parks, P.O. Box 
6610, Great Falls, Montana 59406, and must be received no later 
than October 12, 1995. 

5. Mike Aderhold, or another hearing examiner designated 
by the commission and department, will preside over and conduct 
the hearing. 

RULE REVIEWER 

diz£1-~ 
Robert N. Lane 

& PARKS 

Director, DFWP, 
f Fish, Wildlife & 

Parks Commission 

Certified to the Secretary of State on September 1, 1995. 
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BEFORE THE DEPARTMENT OF TRANSPORTATION 
OF THE STATE OF MONTANA 

In the matter of the proposed 
adoption of rules reqardinq staggered 
registration of motor carriers 
with multiple fleets of vehicles 

NOTICE OF PUBLIC 
HEARING 

TO: All Interested Persons. 

1. On October 5, 1995, at 9 a.m., a public hearing will 
be held in the auditorium of the Department of Transportation 
building at 2701 Prospect, Helena, Montana, to consider the 
adoption of rules made necessary by the passage of SB 47 during 
the 1995 Legislative Session (Chapter 42, Laws of 1995). The 
proposed rules concern staggered registration of motor carriers 
with multiple fleets of vehicles licensed under the 
International Registration Plan or "IRP". The rules will be 
effective on January 1, 1996, because that is the effective date 
of SB 47. 

2. The proposed rules provide as follows: 

RULE I TERM PERMIT AND TRAILER IMPLEMENTATION (l) 'Term permits 
and trailer registrations issued to vehicles licensed under an 
annual registration period will be prorated to coincide with the 
vehicle registration period. This rule expires December 31, 
1996. 

AUTH: 61-3-716 and 61-10-155 MCA 
IMP: 61-3-313, 61-3-711 through 61-3-733, 61-10-107 and 
61-10-121 MCA 

REASON: Fees for term permits and trailer registrations are not 
prorated for a partial year but are a "flat fee" for a 12-month 
period. During the initial implementation of staggered 
registration for vehicles licensed under the International 
Registration Plan (IRP) some fleets will be assessed less than 
12 months of registration fees; other fleets will be assessed 
more than 12 months of registration fees. This temporary rule 
allows permit fees and trailer fees to be charged to coincide 
with the same expiration date as registration fees. It is not 
necessary for the proposed rule to exist beyond December 31, 
1996, because at that time all such permits and registrations 
will coincide. Eventually, the rule will allow the Department 
to even out the workload in the licensing section and more 
evenly distribute the cash collections throughout the year. 

RULE II FLEET TRANSFERS (1) Motor carriers with multiple 
fleets of vehicles may transfer vehicles owned by that carrier 
from one fleet to another fleet only one time each calendar 
year. 
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(2) Ad valorem taxes on the transferred vehicles will be 
prorated to the end of the annual registration period of the 
fleet into which the vehicles were transferred. 

(3) Gross vehicle weight fees are not transferrable but 
will be credited to the fleet from which the vehicles were 
transferred. Gross vehicle weight fees will be assessed in the 
fleet into which the vehicles have been transferred. 

(4) All registration fees must be repaid on vehicles 
transferred into the new fleet. 

AUTH: Chapter No. 42, Laws of 1995, 61-3-716 MCA 
IMP: Chapter No. 42, Laws of 1995, 61-3-717, 61-3-725 MCA 

REASON; The proposed rule establishes uniform administrative 
procedures and clarifies the statutory requirements of section 
61-3-725, MCA, by providing motor carriers with multiple fleets 
of vehicles a standard procedure for transferring vehicles from 
one IRP fleet to another IRP fleet owned by the same company or 
carrier. Under this rule, owner-operators are not 1 imi ted to 
transferring from one company (motor carrier) to another company 
only once during the calendar year. 

RULE I II CijANGE OF REGISTRATION PERIOD ( 1) Motor 
carriers with multiple fleets of vehicles may change the annual 
registration period for a fleet, upon request of the owner, to 
the same registration period of one or more of the owner's other 
fleets. 

(2) The change of registration period for a fleet must be 
done during the renewal period assigned to the fleet before 
transfer. 

(3) Ad valorem taxes and gross vehicle weight fees will be 
prorated to the end of the new registration period. 

(4) The annual registration period begins on the first day 
of a calendar quarter. As used in this subsection, "calendar 
quarter" means a period of three consecutive months which end on 
March 31, June 30, September 30, or December 31. 

AUTH: Chapter No. 42 1 Laws of 1995 1 61-3-716 MCA 
IMP: Chapter No. 42, Laws of 1995, 61-3-716 MCA 

REASON: This rule establishes guidelines and procedures for 
consolidating IRP fleets of vehicles for a carrier with multiple 
fleets. 

RULE IV GRACE PERIOD (1) Grace periods do not apply to 
vehicles licensed under 61-3-711 through 61-3-717 and 61-3-721 
through 61-3--733, MCA. Vehicle registrations must be renewed on 
or before the last day of the month for the designated annual 
registration period. 

AUTH: Chapter No. 42, Laws of 1995, 61-3-716 MCA 
IMP: Chapter No. 42, Laws of 1995 

REASON: Proposed rule IV establishes uniform procedures and 
clarifies the statutes with regard to grace periods. Vehicles 
licensed under the International Registration Plan (IRP) must 
renew registrations prior to the expiration date of the current 

17-9/14/95 MAR Notice No. 18-72 



-1775-

registration. 

RULE V PAYMENT OF FEES {1) Vehicles 3ubject to staggered 
registration through the IRP must remit all fees at the time of 
registration. Fees may not be remitted quarterly, semi-annually 
or monthly. 

AUTH: 
IMP: 

Chapter No. 42, Laws of 1995, 61-3-716 MCA 
Chapter No. 42, Laws of 1995 

REASON; This rule is necessary to ensure that all fees, 
including gross weight fees, for vehicles registered under the 
International Registration Plan be paid at the time of 
registration. 

RULE VI TERM PERMIT EXPIRATION (1) Special permits and 
restricted route load permits issued on IRP credentials to a 
vehicle licensed under the international registration plan 
expire with the registration. 

AUTH: Chapter No. 42, Laws of 1995, 61-3-716 MCA 
IMP: Chapter No. 42, Laws of 1995 

REASON: Proposed rule VI provides the same expiration date for 
all credentials issued on an IRP cab card. The proposed rule 
also aids the application of uniform enforcement by providing 
a single expiration date. 

3. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to Carolyn 
Knuckles at the Montana Department of Transportation, 2701 
Prospect, P.O. Box 201001, Helena, MT 59620-1001, and must be 
received no later than 5 p.m., October 13, 1995. 

4. William D. Hutchison has been designated to preside 
over and conduct the hearing. 

Certified to the Secretary of State August 30 . 1995. 
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BEFORE THE DEPARTMENT Of NATURAL RESOURCES 
AND CONSERVATION 

OF THE STATE OF MONTANA 

In the matter of the rep~al 
of Rule 16.2.201, board Uladel 
pn>cedural rule 

TO: All Interested Persons. 

NOTICE Of PROPOSED 
REPEAL 

NO PUBJ,JC HEARING 
CONTEMPLAn:n 

1. On Octoher 14, 1995, the Department of Natural 
Resources and Conservation pt·oposes to r·epeal rule 36.2.201 
which is the hoard model procedural rule. 

2. Rule 36.2.201, the rule propns.-d to he repealed, is 
on page 16-31 of the AdU1in1sLrative Rules of Montana. 

AUTH: Section 2-4-201, MCA 
IMP: Section 2-4-201, MCA 

J. The r·epeal of Rule 36.2.201 Is ne.,ess;ory be<·ctusP I he 
Board of Natural Resour.,es and Cnnservcttinn was eltmtnated by 
Section 500, Chapter 418, Laws of Montana 199~. 

4. Interested parties may suhmil th~ir data, views, or 
arguments con~ern1ng the proposeci repe<ll in writ.iny to Dnn 
Ma<•I nt yre. Oeparl.ln.,nt. of Natura I ReRourres and Conservilt H>n, 
1520 East Sixth Avenue, Helena, Montana 59620. Any comments 
must be received no later than October 12, 1995. 

DEPARTMENT Of NATURAL RESOURCES 

"~ 
AR HUR R. Cf,{., DIRECTO~ /---

&12~~ 
RUI,E REVIEWER 

Certified to the s~rretary of StalP SeptemhPr I. 199~. 
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B~FORE THE DEPARTMENT OF NATURAL R~SOURCES 
AND CONSERVATION 

OF THE STATE OF MONTANA 

In the matter of the 1·epe3) 
of Rule 26.2.101, department 
of slate lands model 
procedurc~l rule 

NOTICE OF PROPOSED 
REPEAL 

TO: All Interested Person~. 

NO PUBLIC HEARING 
CONTEMPLA'fED 

1. On October 14, 1995, the Department of Natural 
Hesources and Conservation proposes to repeal rule 26.2.201 
wh ieh J s the Department of State Lands model procedura 1 rule . 

2. Rule 26.2.201, the rule propo,.ed to be repealed, i~ 
on page 26-23 of the Admini~trative Rules of Montand. 

AUTH: Sect1on 2-4-201, MCA 
IMP: Section 2-4-201, MCA 

3. The repeal of Rule 26.2.201 is necessary because the 
Department of State Lands was eliminated by Section 500, 
Chapter 418, Laws of Montana 1995, 

4. Interested p<irt>es may submit the1r data, views or 
a rqument s conc:ern ing the proposed 1·eped 1 in writing to Oon 
Mdclntyr+!, Department of Ndtural Resources and Conservation, 
1520 East S1xth Avenue, Helena, Montana 59620. Any comments 
must be received no later than 0<'tober 12, 1995. 

~P.!~~ 
RULE REVIEWER 

Certified to the Sec1·etary ·of St<ite Septemhe1· 1, 1995. 
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BEFORE THE MONTANA DEPARTMENT OF 
NATURAL RESOURCES AND CONSERVATION 

OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of Rules 36.24.101 
through 36.24.104 and 36.24.106 
through 36.24.110 pertaining to 
wastewater treatment revolving 
fund act 

To: All Interested Persons. 

NOTICE OF PROPOSED 
AMENDMENT 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On November 9, 1995, the Department of Natural 
Resources and Conservation proposes to amend Rules 36.24. 101 
through 36,24.104 and 36.2.106 through 36.2.110, pertaining to 
the wastewater treatment revolving fund act. 

2. The purpose of the proposed amendments is to expand 
the eligible water pollution control projects for which direct 
loans can be made to municipalities to include solid waste 
management systems as an approved non-point source project. The 
rules proposed to be amended provide as follows: 

36.24.101 PURPOSE Subsection (1) remains the same. 
(2) The act creates a financing mechanism for wastewater 

treatment projects and certain ~e~ prefi6 non-ooint source 
control pollution projects through use of loans and other 
financial incentives. 

(3) The board of healeh a~d environmental eeienee ~ 
has adopted rules to assure that the state's wastewater 
treatment program complies with the Clean Water Act. ARM 
16.18.301 et seq. 

Subsection (4) remains the same. 
AUTH: 75-5-1105, MCA 
IMP: 75-5-1103, MCA 

36.24.102 DEFINITIONS AND CONSTRUCTION OF RULES Sub-
sections (1) through (3) remain the same. 

(4) "Application• means the form of application provided 
by the department and the department of ~ environmental 
qualitt which must be completed and submitted in order to 
reques a loan. 

(S) "Applieetien fee" ~eaRs ehe fee whieh ~Yet aeee~paRy 
a ee~pleted applieetien in tae a~eYRt epeeified iR these £Hlee. 

Subsections (6) through (13) will be renumbered (5) through 
( 12) . 

.Llll~ "Wastewate£ j2ebt" means debt incurred to acquire, 
construct, extend, improve, add to, or otherwise pay expenses 
related to the system, without regard to the source of payment 
and security for such debt (i.e., without regard to whether it 
is general obligation revenue or special assessment debt). 

Subsection (14) remains the same. 
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(15) "Department of~ environmental quality" means the 
Montana department of health a68 e6wire6ffle6tal eeienees 
environmental quality. 

( 16) "Eligible water pollution control project • means 
projects that meet the requirements of the federal act and 
approved by the department of ~ environmental quality. 
including certain sewage system projects. storm sewer or storm 
drainage projects, wastewater treatment system proiects. and 
&olid waste management &ystem projects that haye been approX§d 
as port of the state's non-point source management plan. 

Subsections (17) through (21) remain the same. 
(22) "Gross revenues• means with respect to revenue bonds, 

all revenues derived from the operation of a sewage~ er 
wastewater. storm sewer or storm drainage system. or solid waste 
management system, including but not limited to rates, fees, 
charges, and rentals imposed for connections with and for the 
availability, benefit, and use of the ~ sewage~ er 
wastewater~ storm sewer or storm drainage system. or BOlid waste 
management system as now constituted and of all replacements and 
improvements thereof and additions thereto, and from penalties 
and interest thereon, and from any sales of property acquired 
for the system and all income received from the investment of 
all moneys on deposit in system accounts. 

Subsection (23) remains the same. 
!l1l "Intended use plan• means the document prepared by 

the department of environmental gyality. which identifies uses 
of the funds in the program and describes how those uses support 
the goals of the program. 

Subsection (24) will be renumbered (25). 
Subsection (25) will be renumbered (26). 
~1121 "Municipality• means a city, town, county. water 

and sewer district. solid waste district or other local 
government unit or any combination thereQf having authority to 
own and operate a ~ sewage~ wastewater. storm sewer or 
storm drainage. or solid waste management system~ or waetewater 
treatment work. 

Subsection (27) will be renumbered (28). 
il.lU "Non-point source" means a diffuse source of 

pollutants resulting from the activities of man over a relative 
large area. the effects of which normally must be addressed or 
controlled by a management or conservation practice. Non-point 
source pollutants are not traceable to a discret§, identifiable 
origin. byt generally result from laod ryooff, precipitation, 
drainage, or seepage. 

L}Ql "Non-point source project• means a project that has 
been approved in the state's ooo-point soyrce management plan. 

+iHJ+.L1ll •origination fee• means the fee imposed on 
borrowers pre rata to pay a proportionate share of ~ co&ts of 
issuing the series ef the state's ssRds 1 the preeeeas sf ~hieh 
are 11&e8 te lft&l{e a leafl state • s bonds to fund the program, as 
adjysted from time to time as may be required by the deportment. 

~1..1ll "Outstanding bond" means any bonds currently 
outstanding payable from gross or net wastewater ~ 
revenues. 
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( ~Q) "PFe Fat.a Sft&Fe" Hle&fte 8 fF&et.ieft 1 t.he fti:IHieF&EBF ef 
whieh is t.he ee~it.t.ea amel:lftt. ef t.he leaR ef a eeFFe~eF t.e se 
f~:~ftaea fFem preeeeas ef st.at.e sene ef a series efta ~he 
deaemiftat.eF ef whieh is ~he aFigiftal pFifteipal amal:lftt. ef e~:~eh 
aeFies af Beftae. 

illl "Priority list" means the list of projects expected 
to receive financial assistance under the program. ranked in 
accordance with a priority system developed under Section 216 of 
the Act, 

Subsection (31) will be renumbered (34). 
Subsection (32) will be renumbered (35). 
~ "Project costs" means the costs of a project which 

under accepted accounting practice are capital costs of projects 
authorized in accordance with low. including but not limited to. 
payments due for work and materials performed and delivered 
under construction contract. architectural. engineering 
feasibility inspection. supervision, fiscal and legal expenses. 
the cost of lands and easements. interest accrued on bonds 
during the period of construction of facilities financed thereby 
and for six months thereafter. the establishment of reserve 
requirement. to the extent permitted by the EPA and payment of 
cost of issuing b9nds. 

Subsection (33) will be renumbered (37). 
<ll>~ ·waet.ewat:er .Revenue· means revenues (gross or 

net) received by the municipality from or in connection with the 
operation o~ the system. 

Subsection (34) will be renumbered (39). 
~ti.2.1 "Sewage system• means afty ae .. •iee feF eelleet.ieR 

eF eeRal:let.iR' se~aga, sF et.heF ~ast:e 1 t:e aR 1:1lt.imat:e aispasal 
p&-i-ft.t: a conduit intended to carry liquid and water carried 
wastes from residences, commercial buildings, industrial plants 
and institutions, together with minor quantities of ground, 
storm, and surface waters that ore not admitted intentionally. 

!411 ·solid waste management system• means any system 
which controls the storage. treatment. recycling. recovery. or 
disposal of solid waste. and for Purposes of this chapter. 
improvements to such system that qualify as a non point source 
project. including the acqyisition of land. installAtion of 
liners. monitoring of wells. construction and closure of 
landfills. transfer stations. container sites. incinerating 
facility, or composting facilities. and all necessary and 
related equiPment, 

Subsection (38) will be renumbered (42). 
( 43 l "Special improvement district bonds • means bonds 

payable from special assessments. 
Subsection (36), (37), and (39) will be renumbered (44), 

(45), and (46) . 
.Lill "Storm drainage or storm sewer system" means any 

device or system for the collection. conveyance. disposal and 
treatment of storm waters and runoff. 

f+9t(i!) "System• means the sewageL ~ wastewater, storm 
drainage or storm sewer system. or solid waste management system 
of a municipality and all extension, improvements, and 
betterments thereof. 

17-9/14/95 MAR Notice No. 36-24-19 



-1781-

Subsection (41) will be renumbered (49). 
Subsection (42) will be renumbered (13) above. 
Subsection (43) will be renumbered (38) above. 
Subsection (44) will be renumbered (50). 
AUTH: 75-5-1105, MCA 
IMP: 75-5-1102, MCA 

36.24.103 DIRECT LOANS (1) The department may make a 
direct loan to a municipality for the purpose of financing or 
refinancing eligible project costs of an eligible water 
pollution control project. The loan must be evidenced by a bond 
issued by the governing body of the municipality pursuant to a 
bond resolution. The bond resolution must be in a form 
acceptable to the department and contain provisions and 
covenants appropriate to the type of bon~ being issued, 
consistent with the provisions of these rules, the commitment 
agreement and any financial or other requirements imposed by the 
department pursuant to these rules. The department has adopted 
a form of bond resolution that is available for review by 
prospective borrowers. The bond shall be issued in full 
compliance with all pertinent statutory provisions of Montana 
law and these rules, and applicable provisions of the code so 
that the interest thereon is exempt from federal income 
taxation. 

( 2) Anytime after receipt of notice that the proposed 
project has been placed on the priority list or the state's non­
point source management plan. as the case may be and intended 
use plan and the engineering report for the proposed project. 
including compliance with the Montana Environmental Protection 
Act haB been approved. a municipality may file an application 
for financing from the SRF. The municipality shall indicate on 
the application the type of bond it propose• to issue to Becure 
the requested loan. The municipality shall submit with its 
application the financial information necessary to enable the 
department to determine compliance with the provisions of these 
rules and sufficient information to determine whether the 
project prooosed to be financed is an eligible water pollution 
control project. 

AUTH: 75-5-1105, MCA 
IMP: 75-5-1113, MCA 

36.24.104 TYPES OF BONDS; FINANCIAL AND OTHER REQUIREMENTS 
Subsections (1) and (a) remain the same. 
(i) the bond will not cause the municipality to exceed its 

statutory indebtedness limitation; aft& 
1iil all statutory reguirsments for the issuance of such 

bonds shall have been met prior to the issuance of the bonds; 
ilillL 

~.(l.li.l the election authorizing the issuance of the 
bonds has been conducted by the date of a binding commitment 
unless such requirement is waived by the department. 

(b) the department may accept revenue bonds issued by a 
municipality in accordance with the provisions of Title 7, 
chapter 7, part 44, ~or Title 7. chapter 13, part 2. MCA. or 
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other applicable statutory provisions. subject to the following 
terms and conditions: 

Subsections (i) through (v)(A) remain the same. 
(B) a certificate as to the municipality's current 

population and number of ~aseewate~ system ~ e~eteme~s A 
schedule of the 10 largest users of the system showing the 
percentage of total revenues provided by such user and the 
amount of outstanding ~as£ewa£er ~ debt; 
~ a description of the existing and proposed facilities 

constituting the system. including a discussion of the 
additional capital needs for the system oyer the next three year 
period; 

LDl a copy of the ordinance or resolution establishing and 
describing the system of rates and charges for the use or 
availability of the syatem; 

fGt~ a pro forma showing revenues of the system in an 
amount aufficient to meet the requirements of these rules and 
any outstanding obligations payable from the system; 

f&tlLl if the pro forma indicates an increase in rates and 
charges to meet the requirement& of these rules, a copy of the 
proposed rates and charge resolution and a proposed schedule for 
the adoption of the charges and if subject to review by----tlte 
p11elie aer'>'iee eeiRiftissieR or approval by another entitv, the 
schedule for hea~iRg eefere the puelie ser'>'iee eeiRiftissieR ~ 
u.te oporoval; 
~ any other information deemed necessary by the 

Q§.PArtment to aueu the feasibility of the project and the 
financial security of the b9nds. 

Subsection (Vi) remains the same. 
<viii the municipality may plegge water system revenues for 

a loan where the financed proiect consists of treatment of side 
stream waste from a water system or otherwise constitute& a 
wastewater project; 

..!Jli.lli in the case of loans to finance solid .waste 
monagement system proiects. oorticulorly where there lB no 
existing system or history of revenues, the department moy 
require omong other things; a financial feosibility study: o 
description of other solid waste management services available 
in the area; and that the municipality to place the fees and 
charges on the tox bill and collect in accordance with the 
provisions of Title 7. chapter 13. port 2. MCA. or reauire that 
the debt be secured by the full faith and credit of the 
municipality. 

(c) CeuRty ~ater oRd sewer distriet boRda• Beftde General 
obligation bonds issued by county water and sewer districts 
shall comply with the requirements of 36.24.104Clllal hereof. 
and the provisions of Title 7. chapter 13, ~ts 22 and 23, MCA, 
Revenue boDQS issued by county water and sewer districts created 
pursuant to Title 7, chapter 13, parts 22 and 23, MCA will be 
accepted as evidence of the loon, subject to the following terms 
and conditions: 

Subaections (i) through (v) remain the same. 
(vi) the payment of principal and interest on the bonds 

must be secured by a reserve account equal to the reserve 
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requirement, such requirement to be ~ proportionately funded 
from each pedodic draw so that the reguirement is fuJ.ly 
sotisfieg upon the tss~aftee sf ~he beftd final drow; 

Subsection (vii) through (d)(ii) remoin the some. 
(iii) five percent (5\) of the principal amount of the loan 

be deposited into the revolving fund and the city or county 
shall agree to maintAin in the revolving fund to the extent 
allowed by low, on amount not less than 5\ of the principal of 
the bonds secured by the revolving fund~. The deportment may. 
if the financial risks associated with a proposeg district 
warrant it. as a condition to the purchase of such b9nd. reguire 
the city or county to establish a district reserve fund and fung 
it from the croceegs of the loan. as permitted by low; 

Subsections (iv) and (v) remain the some. 
(vi) if the project to be financed from the loon secured by 

a special assessment bond is not port of a wae~awa~e~ system 
currently existing and operated by the municipality receiving 
the loan and for the normal maintenance and operation of which 
the municipality is responsible and provides for such through 
rates and charges, a special maintenance district must be 
created at the time the improvement district is created pursuant 
to the applicable statutes in order to provide for the operation 
and maintenance of the project or an Agreement must hove been 
entered into at the time the loan is mode between the 
municipality and another governmental entity, pursuant to Which 
the. governmental entity agrees to operate and maintain the 
project. 

AUTH: 
IMP: 

75-5-1105, MCA 
75-5-1113, MCA 

36.24.106 COVENANTS REGARDING FACILITIES FINAHCED BY THE 
~ (1) Specific requirements and covenants with respect to 
the system or improvements to the system being financed from the 
proceeds of the loan must be contained in the felflll ei bond 
resolutione, forms of which ore available from the deportment, 
and may include the requirements and covenants set forth herein. 
The bond resolution should be consulted for more specific detail 
as to each of these covenants. 

Subsections (2) and (3) remain the same. 
(4) The department, the department of~ environmental 

guality, and the EPA ond their designated agents hove the right 
at all reasonable times during normal business hours and upon 
reasonable notice to enter into and upon the property of the 
borrower for the purpose of inspecting the system or any or all 
books and records of the borrower relating to the system. 

( 5) The borrower agrees that it wU 1 comply with the 
provisions of the Montana single audit act. Title 2. chapter 7. 
port 5. and to the extent not reguired by the single audit act 
to also provide for each fiscal year to the department and the 
deportment of ~ environmental gua1ity, promptly when 
available: 

Subsections (a) and (b) remain the same. 
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(6) The borrower shall maintain proper and adequate books 
of record and accounts to be kept showing complete and correct 
entries of all receipts, disbursements, and other transactions 
relating to the system, the monthly gross revenues derived from 
its operation, and the segregation and application of the gross 
revenues in accordance with this resolution, in such reasonable 
detail as may be determined by the borrower in accordance with 
generally accepted governmental accounting practice and 
p~iReipals princiPles. It will maintain the books on the basis 
of the same fiscal year as that utilized by the borrower. The 
borrower shall, within ~ .l1Q days after the close of each 
fiscal year, cause to be prepared and supply to the department 
a financial report with respect to the system for such fiscal 
year. The report must be prepared at the direction of the 
financial officer of the borrower in accordance with applicable 
generally accepted governmental accounting principles and, in 
addition to whatever matters may be thought proper by the 
financial officer to be included therein, must include the 
following: 

Subsections (a) through (e) remain the same . 
.Lll Th~ borrower shall covenant to take all necessarY and 

legal action to collect such rates and charges. including 
terminating service. imposing reconnection fees and p1acing 
delinquent charges as o lien against the property and enforcing 
such lien to the extent permitted by low. 

~Lll The borrower shall also have prepared and supplied 
to the department and the department of ~ environmental 
quality, within ~ l1Q days of the close of every other fiscal 
year, an audit report prepared by an independent certified 
public accountant or an agency of the state in accordance with 
generally accepted governmental accounting p~iReipals principles 
and practice with respect to the financial statements and 
records of the system. The audit report shall include an 
analysis of the borrower's compliance with the provisions of the 
resolution. 

( 13). 
Subsections (8) through (12) will be renumbered (9) through 

AUTH: 
IMP: 

75-5-1105, MCA 
75-5-1113, MCA 

J6.24.107 FEES Subsection (1) remains the same. 
(a) If an environmental impact statement is required 

pursuant to the Montana Environmental Policy Act and the 
deportment or the department of ~ environmental quality 
rules, the applicant shall bear the cost of the environmental 
impact statement. 

(b) An administrative fee up to 1\ of the amount of the 
committed amount of the loan must be charged each borrower, The 
deportment shall retain the administrative fee from the proceeds 
of the loon at the time of closing and transfer the fee to the 
state revolving fund administration account as provided in the 
indenture of trust. The deportment and department of ftea.1-t;.ft 
environmental quality may determine and establish from time to 
time, the precise amount of the administrative fee to be 
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charged, based on the projected costs of administering the 
program And other revenues available to pay such costs. 

(c) Each borrower shall be charged a an adn!inistrative 
ex~ense surcharge on its loan equal to .75\ per annum on the 
outstanding principal amount of the loan, payable on the same 
dates that payment of principal and interest on the loan Are 
due. The department and department of ~ environmental 
quality may determine and establish from time to time, the 
precise amount of the administrative expense surcharge to be 
charged, based on the projected coste of administering the 
program and other revenues available to pay such costs. The 
administration expense surcharge must be deposited in the 
special administrative costs account as provided in the 
indenture of trust. 

Subsection (d) remains the same. 
(e) All borrowers unless excepted from the requirement by 

the department shall pay a loan loss reserve surcharge equal to 
1\ per annum on the outstanding principal amount of the loan, 
payable on the same dates that payments of principal surcharge 
must be deposited in the loan loss reserve account established 
in the indenture of trust until the loan loss reserve 
requirement as defined in the general resolution ia ~atisfied at 
which point it can be deposited in the state allocation account 
or to such other fund or account in the State Treasury 
authorized by state law as a department of enyironmental quality 
or department re~resentative shall designate. or segregated in 
a seoarate subaccount in the Loan Loss Reserve Mcount and 
applied to any costs of activities under the program authorized 
by state law as a department of environmental quality or 
de~artment representative shall designate. The department and 
department of ~ environmental quaUty may determine and 
establish from time to time, the precise amount of the loan loss 
reserve surcharge to be charged, based on the loan loss reserve 
requirement and the amounts in the match account. The borrower 
shall repay the following items: the loan at an interest rate 
determined in accordance with 36.24. 110, plus the loan loss 
reserve surcharge plus the administrative expense surcharge. 
The borrower shall propose rates and charges for all wastewater 
services necessary to repay the above items. The department and 
the department of ~ environmental gyality shall rank all 
applications. Based on a consideration of social economic 
factors and measures of financial condition the department and 
department of ~ environmental quality may agree not to 
impose the loan loss reserve surcharge on the borrower. AnY 
exce§& fees on revenue g,nerated within or by the program shall 
be ueed exclusively for purpose§ authorized by the federal act. 

AUTH: 75-5-105, MCA 
IMP: 75-5-1113, MCA 

36.24.108 EVALUATION OF FINANCIAL HATTERS AND CQMMIIMENT 
AGREEMENT Subsection (1) remains the same. 

(2) P£ie£ ~e Upon approval of the application, the 
department req~es~in9 £Ae b&a£8 ef eMaminefB ~e iee~e eAe eea~e 
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BBHdB iH BH ame~H~ s~ffieieH~ ~B fYHd a leaH ~B a m~Hieipali~YI 
may require the municipality, upon approval by its governing 
body, shell have eHte~ed to enter into a commitment agreement 
in the form provided by the department with the department, 
pursuant to which the municipality agrees to adopt the bond 
resolution and issue the bond described therein, and to pay its 
origination fee in the event the municipality B!~ees ~e pay its 
pre rata share sf ~he eases ef issYsHee sf ~he s~a~e·s eeHds 
elects not to issue its b9nd. 

AUTH: 75-5-1105, MCA 
IMP: 75-5-1113, MCA 

36,24.109 REQUIREMENTS FOR DISBURSING OF LOAN 
Subsections (l)(a) through (b) remain the same. 

(c) a certificate of an official of the municipality that 
there is no litigation threatened or pending challenging the 
municipality's authority to undertake the project, to incur the 
loan, issue the bonds, collect waetewaeer the system charges in 
a form acceptable to the department; 

Subsections (d) through (g) remain the same. 
(h) a certified copy of the wastewater rate and charge 

ordinance, if applicable, and if subject to approval by ~ 
pyblie serviee eemmissieH 1 another entity, evidence that such 
approval has been obtained; 

1il all permits or licenses that may be required by the 
state, any of its agencies and coliticol subdivisions with 
respect to the project; 

t±tiil executed copy of the construction contract 
accompanied by the appropriate performance and payment bonds; 

+tt.Lk.l any additional documents required by the 
department or department of ~ environmental quality as a 
condition to the approval of the loan described in the bond 
purchase agreement; 

+*till a written order signed by a department of hea±£ft 
environmental quality representative authorizing a disbursement; 

Subsections (1) and (m) will be relettered (m) and (n). 
AUTH: 75-5-1105, MCA 
IMP: 75-5-1113, MCA 

36.24.110 TERMS OF LOAN AND BONDS (1) Rate ef !8terest. 
(a) and (b) remain the same. 
(2) heaR tosriR efld leaH repayiRsfltos. Unless the department 

otherwise agrees, each loan shall be payable, including 
principal and interest thereon and the administrative expense 
surcharge and loan loss reserve surcharge, if any, over a term 
approved by the department, not to exceed 20 years. In no case 
shall the term of a loan exceed the useful life of the project 
being financed. Interest, administrative expense surcharge and 
loan loss reserve surcharge, if any, payments on each 
disbursement of each loan or portion thereof which is not a 
construction loan shall begin no later than 15 days prior to the 
next interest payment date (unless the loan is closed within 15 
days of the next interest payment date, in which case the first 
payment date shall be no later than 45 days prior to the next 
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following interest payment date). For construction loans, the 
department may permit principal amortization to be delayed until 
as late as one year after completion of the project, provided 
that the payment of interest on each disbursement of a 
construction loan shall begin no later than 45 days prior to the 
next interest payment date (unless the loan is closed within 15 
days of the next interest payment date, in which case the first 
payment date shall be no later than 15 days prior to the next 
following interest payment date) unless the state has provided 
for the payment of interest on its bonds by capitalizing 
interest. In any event, the payment of interest must commence 
no later than the payment of principal. 

Subsection (3) remains the same. 
AUTH: 75-5-1105, MCA 
IMP: 75-5-1113, MCA 

3. Interested parties may submit their data, views or 
arguments concerning the proposed rules in writing to Anna Miller, 
Department of Natural Resources and Conservation, 1520 E. Sixth 
Avenue, Helena, HT 59620, on or before October 16, 1995, 

4. If a person who is directly affected by the proposed 
amallCllrents wishes to express their data, views and arguments 
orally or in writing at a public hearing, they must make written 
request for a hearing and submit this request along with any 
written comments to Anna Miller, Department of Natural Resources 
and Conservation, 1520 E. Sixth Avenue, Helena, MT 59620. The 
comments must be received on or before October 16, 1995. 

5. If the agency receives requests for a public hearing 
on the proposed anendments from either 10' or 25, whichever is 
less, of the persons who are directly affected by the proposed 
~ts; from the administrative code committee of the 
legislature; from a governmental subdivision or agency; or from 
an association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be greater than 25 based on 
population of potential local government entities. 

RESOURCES 

I 
/ 

Certified to the Secretary of State on Sept. 1, 1995 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of new rule I (2.5.407) and 
amendments of rules 
2.5.202, 2.5.502, 
2.5.505, 2.5.601, 2.5.602, 
and 2.5.607 pertaining to 
state purchasing. 

TO: All interested persons. 

NOTICE OF ADOPTION 
OF RULE AND AMENDMENTS 
PERTAINING TO STATE 
PURCHASING. 

1. On July 27, 1995, the Department of Administration 
published notice to adopt Rule I pertaining to standards of 
responsibility for vendors, and to amend rules 2.5.202, 2.5.502, 
2.5.505, 2.5.601, 2.5.602, 2.5.607, relating to state purchasing 
on page 1371 of the 1995 Montana Administrative Register, issue 
no. 14. 

2. The Department of Administration has adopted Rule I 
(2.5.407), and amended 2.5.502, 2.5.505, 2.5.601, and 2.5.607 
exactly as proposed. 

3. The Department will amend 2.5.202 and 2.5.602 as 
proposed, but with the following changes: 

2.5.202 DEPARTMENT OF ADMINISTRATION RESPONSIBILITIES 
(1)-(4) Remain the same. 
( 5) The department is responsible for the review and 

approval of the following equipment or service procurements 
regardless of delegated authority: 

(a) ALL PRINTING-RELATED EQUIPMENT INVOLVING duplicating, 
printing, bindery, and graphic arts e~uip~eat for state agencies 
within a 10-mile radius of the capitol area -- approval by~ 
publications and graphics bureau is required. 

(b)-(d) Remain the same. 
(6)-(7) Remain the same. 
(AUTH: Sec. 18-4-221 MCA; IMP, Sec. 2-17-301 2-17-302 18-

4-221 and 18-4-222 MCA.) 

2.5.602 COMPETITIVE SEALED PROPOSALS 
(1)-(2) Remain the same. 
(3) The request for proposals must be prepared in accor­

dance with subsections (1) through (5) of ARM 2.5.601, exeept 
faeoifflile t~aaomtooieft of a proposal iu aot aeeeaLaale, and must 
also include: 

(a) -(b) Remain the same. 
(4) FACSIMILE TRANSMISSION OF A PROPOSAl, IS ONLY .ACCEPTABLE 

ON AN EXCEPTION BASIS WITH PRIOR APPROVAL Of THE PROCUREMENT 
OFFICER. 
~ J2l. Proposals shall not be opened publicly but shall 
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be opened in the presence of a procurement official. Proposals 
and modifications shall be time-stamped upon receipt and held in 
a secure place by an employee of the agency until the 
established due date. Proposals and modifications shall be 
shown only to procurement officials having a legitimate interest 
in them. 

+5+~ After the date established for receipt of proposals, 
a register of proposals shall be prepared which shall include 
for all proposals the name of each offerer 1 the f!HIRBer ef 
medifieatieHe reeeioed, if aay, and a description sufficient to 
identify the supply or service offered. The register of 
proposals shall be open to public inspection only after award of 
the contract. Prepesal dee~o~MeHte 1 e~o~eft aa fiHaHeial iAferMatiea 
aad trade eeerete, that are identified, j~etified by the 
prepeser er efferer, and a~reed te by the departMent as 
re~~o~iria~ eeRfideatiality will remaiR eeRfideRtial after award. 

(5)-(7) The text remains the same, but are renumbered (7)­
(9). 

+9+(10) Preeeeal deeHMente, e~o~eh as fiflaReial iflferMatien and 
~ TRADE secrets. that are identified. ;~etified by the 
12roposer or offerer1 afld aqreed te b•r• the deea~tMent ae 
reauiriea eenfjdentialitr will remain confidential after award. 
All other proposal documents are available for public inspection 
after the contract is executed. 

(10) Remains the same, but is renumbered (11). 
(AUTH: Sec. 18-4-221 MCA; IM£, Sec. 18-4-304 MCA.) 

4. The Department accepted written and oral comments 
through August 24, 1995. Oral comments were received from the 
staff of the Administrative Code Committee and one state agency 
and are summarized as follows, along with the responses of the 
Department: 

COMMENT 1: One comment questioned the necessity of adopting 
Rule I concerning standards the procurement officer may use to 
make a determination of nonresponsibility. 

RESPONSE: Section 18-4-308, MCA, states that a written 
determination of nonresponsibility of a bidder or offerer must 
be made in "accordance with rules adopted by the department. " 
This statute was adopted in 1983; however, due to an oversight 
of the department, rules to implement this section were never 
adopted. It was not until an issue involving the 
nonresponsibility of a vendor came up that the department 
realized that the rule-making process had not been completed. 
Adoption of Rule I completes this requirement. 

COMMENT 2: One comment questioned whether the amendment in 
2.5.202 (5) (a) affected only graphic arts equipment because of 
the way the sentence was worded. 

RESPONSE: The rule language was meant to apply to all 
printing-related equipment within a 10-mile radius of the 
capitol area and the rule language was changed to reflect this. 
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COMMENT 3: One comment questioned why facsimile copies of 
bid or contract security would not be accepted, as stated in ARM 
2.5.502. 

RESPONSE: Only an original bid or contract security 
instrument is considered negotiable and valid for insuring the 
security of the bid or the performance of the contract. 

COMMENT 4: One comment was received questioning why 
facsimile copies of Requests for Proposals (RFP's) would not be 
accepted, noting that at times, it would be in the best interest 
of the state to do so. 

RESPONSE: The Department will amend the proposed rule to 
permit acceptance of facsimile copies of RFP's on an exception 
basis. 

COMMENT 5: An issue was raised over ARM 2.5.602 concerning 
the responsibility the department had for determining what 
should be retained as confidential material in an RFP. 

RESPONSE: ARM 2.5.602 will be amended to delete the 
department from the responsibility of the final determination of 
what should be retained as confidential material. Only trade 
secrets, not financial information, identified by the vendor as 
such, will be considered confidential material. All other 
documents will be considered mandated by the Montana 
Constitution to be open records and will be available for public 

5Ulr, <.he oonme< io =:deck~ 
DaiSIIIine, Chief Legal Counsel Lois A. Me Te;Director 
Rule Reviewer Department of Administration 

Certified to the Secretary of State on August 30, 1995. 
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BEFORE THE PUBLIC EMPLOYEES' RETIREMENT BOARD 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of ARM 2.43.606 pertaining to 
conversion of an optional 
retirement upon death or 
divorce from the contingent 
annuitant 

TO: All Interested Persons. 

NOTICE OF AMENDMENT 

1. On July 13, 1995, the Public Employees• Retirement 
Board published notice of the proposed amendment of ARM 2.43.606 
pertaining to conversion of an optional retirement upon death or 
divorce from the contingent annuitant, at page 1289 of the 
Montana Administrative Register, Issue No. 13. 

2. The Board has amended 2.43.606 as proposed. 

3. No written or oral comment was received. 

certified to the secretary of State on August 28, 1995. 
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BEFORE THE BOARD OF THE 
STATE COMPENSATION INSURANCE FUND 

OF THE STATE OF MONTANA 

In the matter of the adoption 
of new rule I (2.55.409)on a 
policy charge; and the 
amendment of rule 2.55.326. 

NOTICE OF ADOPTION AND 
AMENDMENT OF RULES 

TO: All Interested Persons: 

1. On June 29, 1995, the State Compensation Insurance 
Fund published notice of the proposed adoption of rule I 
(2.55.409) and the amendment of rule 2.55.326 at page 1067-1069 
of the 1995 Montana Administrative Register, Issue No. 12. 

2. The Board adopts Rule I as proposed. 
AUTH: Sec. 39-71-2315 and 39-71-2316 MCA 
IMP: Sec. 39-71-2311 and 39-71-2316 MCA 

3. The Board has amended rule 2.55.326 as proposed. 
AUTH: Sec. 39-71-2315 and 39-71-2316 MCA 
IMP: Sec. 39-71-2311 and 39-71-2316 MCA 

4. The Board thoroughly considered the 
comments: 

following 

COMMENT 1: Mr. Tutwiler, Montana Chamber of Commerce 
testified in support of the amendment. 

COMMENT 2: Mr. Don Allen, Montana Coalition for Work Comp 
System Improvement testified in support of the amendment. 

Board acknowledges both comments. 

Board has adopted the n~ rfe I (2.55.409) and 
2.55.326 exactly as pro~sed, 

I 
I 

Legal Counsel 
Chairman of the Board 

Certified to the Secretary of State September 1, 1995. 
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BEFORE THE DEPARTMENT OF AGRICULTURE 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
ARM 4.12.1221 and ARM 4.12.1224; 
Repeal of ARM 4.12.1226 1 4.12.1227 
and 4.12.1228 

TO: All Interested Persons 

NOTICE OF AMENDMENT 
AND REPEAL PERTAINING 
TO THE REGISTRATION, 
FEES, STANDARDS, CERTI­
FICATION AND SALE OF BEES 

1. on July 13, 1995, the Department of Agriculture 
published a notice of proposed amendment and repeal of the 
above-stated alfalfa leafcutting bee rules at page 1292 of the 
1995 Montana Administrative Register, issue no. 13. 

2. The department has amended ARM 4.12.1221 and ARM 
4.12.1224 and repealed ARM 4.12.1226 through 4.12.1228 as 
proposed. 

3. No comments were received. 

MONTANA DEPARTMENT OF AGRICULTURE 

~~ 
DEPARTMENT OF AGRICULTURE 

Certified to the Secretary of State this ~~ day of~ 
1995. 
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BEFORE THE LOCAL GOVERNMENT ASSISTANCE DIVISION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the adoption 
of a new rule tor the adminis­
tration of the 1995 Federal 
Community Development Block 
Grant Program 

TO: All Interested Persons: 

NOTICE OF ADOPTION OF A NEW 
RULE PERTAINING TO THE 
ADMINISTRATION OF THE 1995 
FEDERAL COMMUNITY DEVELOP­
MENT BLOCK GRANT (CDBG) 
PROGRAM 

1. On June 15, 1995, the Department of Commerce published 
a notice of proposed adoption by reference of the above-stated 
rule at page 993, 1995 Montana Administrative Register, issue 
number 11. 

2. The Division has adopted the new rule I (8.94.3711) 
exactly as proposed. 

3. The Department received no comments during the formal 
public comment period for this proposal. However, during an 
earlier, uncompleted proceeding to adopt the same rule, the 
Department received several oral and written comments. A few 
of these comments suggested that the proposed rule be modified. 
A summary of these comments and the Department's responses to 
them follow: 

COMMENT; The Department of Commerce should consider 
developing a consolidated application form for the Home 
Investment Partnerships (HOME) and CDBG Housing Programs to 
simplify the application process. Consolidating the 
application process would eliminate duplication of ranking and 
review processes in each program. Smaller organizations would 
benefit from a joint application process because they would not 
have to bear the cost of completing two different applications. 

RESPONSE; HOME and CDBG staffs will review current 
application forms and identify areas of duplication and develop 
a joint application form for common areas for the FY 1996 grant 
competitions. A joint form would incorporate common 
information needed for both application processes. However, 
because the CDBG and HOME programs were created by separate 
federal statutes and have been implemented by different federal 
regulations, applicants will also have to provide information 
unique to each program's requirements. The HOME and CDBG 
staffs will also review their ranking criteria and 
administrative processes to identify unnecessary duplication, 
working towards elimination of duplicative areas by FY 1996. 

COMMENT; The Department should determine which housing 
services and programs may be more cost effectively developed 
and administered on a statewide basis in order to ensure that 
essential housing programs are available throughout the state. 
The needs of the very low income households should be made the 
priority for the housing programs of the state. 

RESPON$E: In order to implement a specific housing 
service or programs on a statewide basis the Department would 
have to earmark funds for this purpose and increase the 
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Department's administrative involvement in housing programs. 
An earmarked allocation would also be required if the 
Department were to give priority to the needs of a particular 
economic group. 

From the inception of the CDBG and HOME programs it has 
been the Department's policy to provide grant funds to local 
governments through a competitive process. This approach 
enables each community to best identify its own individual 
priority needs, rather than requiring the Department to 
establish what may be inappropriate priorities on their behalf. 
Because of its commitment to this competitive system, the 
Department does not believe that establishing special earmarked 
allocations would be desirable. It should be noted, however, 
that the Montana Board of Housing does have programs that 
provide financial assistance to individuals on a statewide 
basis. 

COMMENT; The Department should consider amending the CDBG 
application guidelines to provide for the funding of fair 
housing education and enforcement programs. 

RESPONSE; The Department currently provides training to 
all CDBG grantees regarding fair housing requirements and 
monitors all grant projects for compliance with these 
requirements. At this time, however, the Department does not 
believe that circumstances warrant modifying the program to 
provide separate funding for fair housing education and 
enforcement activities. The Montana Human Rights Commission 
has lead responsibility in these areas and provides significant 
technical support to local governments regarding them. 

LOCAL GOVERNMENT ASSISTANCE 
DIVISION 
DEPARTMENT OF COMMERCE 

ay, ~ '4, {h,L; 
ANNIE~BARTOS, CHIEF COUNSEL 

Certified to the Secretary of State, September 1, 1995. 
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BEFORE THE BOARD OF INVESTMENTS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment ) 
of rules pertaining to defini- ) 
tiona, forward commitment tees,) 
investment policy and interest ) 
rate reduction for loans to ) 
for-profit borrowers funded ) 
from the coal tax trust and the) 
adoption of new rules pertain- ) 
ing to infrastructure loans ) 

) 
) 
) 
) 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 
8.97.1301 DEFINITIONS, 
8.97.1303 FORWARD COMMITMENT 
FEES AND YIELD REQUIREMENTS 
FOR ALL LOANS, 8.97.1501 
INVESTMENT POLICY, CRITERIA, 
AND PREFERENCES AND 8.97.1502 
INTEREST RATE REDUCTION FOR 
LOANS TO FOR-PROFIT BORROWERS 
FUNDED FROM THE COAL TAX 
TRUST, AND THE ADOPTION OF 
NEW RULES PERTAINING TO 
INFRASTRUCTURE LOANS 

1. On June 29, 1995, the Board of Investments published a 
notice of public hearing on the proposed amendment of the 
above-stated rules at page 1070, 1995 Montana Administrative 
Register, issue number 12. The hearing was held on July 19, 
1995, at 9:00a.m., in Helena, Montana. 

2. The Board has amended ARM 8.97.1303, 8.97.1501, and 
8.97.1502 and adopted new rules I (8.97.1503), II (8.97.1504) 
and III (8.97.1505) exactly as proposed. The Board has amended 
ARM 8.97.1301 as proposed, but with the following changes: 

"6.97.1301 DEFINITIONS In addition to the definitions 
set forth in 17-5-1503 and 17-6-302, MCA, the following 
definitions apply in all sub-chapters contained in Title 8, 
chapter 97, of these rules: 

(1) through (26) will remain the same as proposed. 
(27) "Pennanent full-time employee" means an employee who 

is scheduled to work 49 aet~rs per weelt full- time (i.e. a 
minimum of 35-40 hours per week) for an indefinite period of 
time. Temporary or part-time employees, and employees on 
contract or supplied by personnel supply companies, are not to 
be counted for purposes of qualification for the loan <i.e. the 
employer must provide a W-2 to its employee). 

(28) through (44) will remain the same as proposed." 
Auth: Sec. 17-5-1504, 17-5-1521, 17-6-308, 17-6-311, 17-

6-315, 17-6-324, MCA; IM£, Sec. 17-5-1504, 17-5-1521 17-6-304, 
17-6-308, 17-6-211, 17-6-315, 17-6-324, MCA 

3. The Board has thoroughly considered all comments and 
testimony received. Those comments and the Board's responses 
thereto follow: 

COMMENT: One written comment was received from 
Representative John Cobb. Representative Cobb expressed 
concern that the new company creating jobs would cause other 
Montana businesses to go out of business. He also did not want 
urban businesses treated more favorably than rural businesses, 
thus weakening the rural economy. Lastly, he inquired if it 
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would be possible to allow several local businesses to create 
jobs if loan proceeds were used to improve infrastructure. 

RESPQNSE; The Board has always been sensitive to job 
displacement if state funds are used to fund a project. The 
Board is also sensitive in allowing the free enterprise system 
to work. The Board's programs have not favored urban areas 
over rural areas over the ten plus years that these programs 
have existed. HB 602 makes it clear that at least 50 basic 
sector of the economy jobs must be created to qualify for an 
infrastructure loan. 

BOARD OF INVESTMENTS 
WARREN VAUGHAN, CHAIRMAN 

BY; tl· 11/.j· ~to 
ANNIE M. BARTOS, CIEF COUNSEL 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, September 1, 1995. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the amendment 
ot rules 16.20.603, 617, 618, 
619, 620, 621, 622, 623, 624, 
641, 707' 712, 1003, 1802 
concerning surface and 
groundwater water quality 
standards, mixing zones, and 
nondegradation of water 
quality. 

NOTICE OF 
AMENDMENT OF RULES 

(Water Quality) 

To: All Interested Persons 

1. On May 11, 1995, the Board of Health and Environmental 
sciences filed notice of proposed amendment of the above­
captioned rules, with no hearing contemplated, at page 743 of the 
1995 Montana Administrative Register, Issue No. 9. On June 29, 
1995, the board filed a notice of public hearing on the amendment 
of the above-captioned rules at page 1098 of the 1995 Montana 
Administrative Register, Issue No. 12, because the Montana 
Environmental Information Center and the Greater Yellowstone 
Coalition requested a public hearing. 

2. The Board of Environmental Review (which by law has 
succeeded to the authority and responsibilities of the Board of 
Health and Environmental Sciences, as of July 1, 1995) has, on 
August 4, 1995, adopted the rules as proposed except for the 
proposed amendments to ARM 16.20.712. The board is withholding 
action on those amendments until the board's hearing scheduled on 
October 6, 1995. 

3. The board has thoroughly considered all comments 
received on the rules adopted on August 4, 1995. Those comments, 
in summary form, and the board's responses are as follows: 

comaent: several commentors stated that the board should 
not adopt the proposed health risk levels for carcinogens even 
though the 1995 legislature required the adoption of those health 
risk levels with the passage of SB 331. 

Response: Under 2-4-305, MCA, a rule that implements a 
statute must be consistent and not in conflict with that statute. 
carcinogen standards are set by 75-5-301, MCA, as amended by SB 
331, at 1x1o-3 for arsenic, and 1x1o-3 for other carcinogens. 
Adoption of any other standard would not be consistent with 
75-5-301, MCA. The rule must therefore be amended as proposed. 

J N F. ~ORTH, 
Rule Rev1ewer 

BOARD OF ENVIRONMENTAL REVIEW 

~~~+<3 ~ 
CIN~~~airperson 

Certified to the Secretary of State September 1, 1995 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

In the matter of the repeal of 
ARM 16.20.612 regarding water use 
classifications on Indian 
reservations 

To: All Interested Persons 

NOTICE OF REPEAL 
OF RULE 

(Water Quality) 

1. On April 13, 1995, the board published notice of the 
above proposed repeal of ARM 16.20.612 at page 530 of the 1995 
Montana Administrative Register, Issue No. 7. 

2. 

3. 
Tribes. 
follow: 

The board has repealed ARM 16.20.612, as proposed. 

The board received comments from various Indian 
A summary of those comments and the board's responses 

co .. ent~ The Confederated Salish and Kootenai Tribes commented 
that all waters within the reservation have been classified and 
water quality standards have been adopted by the Tribal Council 
for those waters. The Tribes further stated that state 
regulation of waters within the reservation would be less 
protective than Tribal regulation. Therefore, the Tribes 
opposed repeal of the rule. The Tribes also commented that 
repeal of the rule was without legal effect because the United 
States Environmental Protection Agency (US EPA) has recently 
indicated that it would issues NPDES permits to point sources 
within the reservation. 

Response: The board acknowledges that the Tribes have recently 
adopted water quality standards and have classified waters 
within the reservation. This fact, however, does not prevent 
the state from establishing classifications and standards within 
the reservation in order to issue permits based on state water 
quality standards to non-tribal members within the reservation. 
State issued permits would not be less protective than federal 
or tribal permits. In fact, the Tribes have adopted standards 
that are essentially identical to the state. Finally, the 
issuance of EPA permits does not prevent the state from issuing 
discharge permits under the authority of the Montana Water 
Quality Act. The repeal of this rule is necessary in order for 
the state to issue legally defensible permits within the 
boundaries of the reservation based on state standards. 

comment: The Chippewa Cree Tribe of the Rocky Boy's Reservation 
commented that the Tribe is the proper govern1ng body to 
classify streams within the reservation even though the Tribe 
has not yet applied for treatment as a state under the Clean 
Water Act. The Tribe also stated that section 518 of the federal 
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Clean Water Act is a congressional recognition of the Tribe's 
authority to assert regulatory authority under the provisions of 
that act. Further, the Tribe commented that repeal of the rule 
may compromise water rights negotiations between the state and 
the Tribe. 

Be1ponse: The board acknowledges that tribes have authority to 
establish classifications within the reservations. Section 518 
of the Clean Water Act does not, however, automatically confer 
regulatory authority to the tribes over point source discharges 
within the reservation. Under Section 518, a tribe may apply to 
the US EPA for primary regulatory authority under the Clean 
Water Act. Until tribes are granted this authority, the Montana 
Department of Environmental Quality (DEQ) is obligated to 
implement the Montana Water Quality Act within the reservations. 
Unless this rule is repealed, implementation of the Act will be 
compromised significantly within the reservations. Finally, the 
protection of water quality is independent of and has no effect 
on the tribes' water rights. Repeal of this rule will simply 
allow the state to continue issuing discharge permits to 
nonmembers within the reservations. 

comment: The Blackfeet Tribe commented that the Tribe is 
currently applying to obtain primary regulatory authority under 
the Clean Water Act. The Tribe commented that until the tribal 
proposal has been approved, the US EPA retains primary 
enforcement authority within the reservation. Finally, the 
Tribe also commented that the repeal of ARM 16.20.612 would have 
a chilling effect on discussions between the state and the Tribe 
concerning water rights issues. 

Response: The federal Clean Water Act specifically does not 
preempt state laws concerning water quality protection on a 
reservation without an approved tribal program. Regardless of 
which governmental agency is eventually granted primacy under 
the federal Clean Water Act, the state believes that it retains 
its authority to enforce the provisions of the Montana Water 
Quality Act. With regard to water rights negotiations, it is 
the board's position that protection of water quality is not a 
water rights issue and is therefore not relevant to this 
proceeding. 

comment; The Assiniboine and Gras Ventre Tribes of the Fort 
Belknap Reservation and the Crow Tribe commented that the repeal 
of ARM 16.20.612 would violate federal law. The Tribes assert 
that various federal court decisions have held that Indian 
tribes have exclusive jurisdiction to regulate waters within 
their reservations unless congress has expressly granted the 
states regulatory authority by statute or treaty. The Fort 
Belknap Tribes and the Crow Tribes also commented that repeal of 
this rule would harm negotiations with the state over water 
resources within the reservation. 

Response; As stated above, the provisions of the Clean Water 
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Act do not preempt state water quality laws. The repeal of this 
rule will have the effect of establishing state classifications 
and standards within the reservation. The establishment of such 
standards does not violate federal law. The legal question as 
to the extent of the state's regulatory authority within the 
reservation has not been finally decided by the us supreme 
Court. Until the legal issue is resolved by the court or 
congress, the repeal of this rule affirms the state's position 
that it has authority to regulate water quality within the 
reservation boundaries. The repeal of this rule is not relevant 
to water resources within the reservation. 

Co!!llllent: The Assiniboine and Sioux Tribes of the Fort Peck 
Reservation opposed the repeal of ARM 16.20.612 for two primary 
reasons: (1) Montana lacks jurisdiction to classify waters 
within Indian Reservations that are reserved for the tribes; and 
(2) congress has expressly authorized tribes to regulate waters 
within the reservations. In support of the first assertion, the 
Tribes cited various supreme court decisions establishing 
reserved water rights and other cases holding that state laws 
regulating tribal property have no effect in Indian country 
unless congress has expressly authorized it. The Tribes also 
stated that the compact entered between the state and the Tribes 
regarding tribal water rights on the Fort Peck Reservation 
confirmed that the state had no authority to regulate water 
within the reservation. In support of its second assertion, the 
Tribes assert that congress has expressly delegated authority to 
the Tribes to regulate water quality under the provisions of the 
Clean Water Act. 

Response: In response to the first assertion, the repeal of ARM 
16.20.612 has nothing to do with the Tribes' reserved water 
rights established under federal common law. For this same 
reason, the repeal of this rule will have no effect on the 
compact entered between the Fort Peck Tribe and the state 
concerning the tribes' water rights. In addition, the precise 
legal issue as to the extent of the state's regulatory authority 
to implement water quality laws within the reservation has not 
been resolved by the US Supreme Court; therefore, it is the 
state's position that it may assert such authority. In response 
to the second assertion, the Clean water Act does not provide an 
express delegation of regulatory authority to the tribes. It 
simply provides a mechanism for EPA to grant a tribe primacy 
under the Clean water Act after a tribe has applied for such 
status. EPA regulations confirm that the Tribes' potential 
authority to regulate water quality must be determined on a case 
by case basis. In addition, whether or not a tribe has been 
granted primacy, the state is obligated under the Montana Water 
Quality Act to administer and enforce the provisions of that Act 
to non-tribal members within the reservations. 

Comment: The Bureau of Indian Affairs commented that repeal of 
ARM 16. 20.612 conflicted with the federal government's 
recognition of reserved and aboriginal water rights. That is, 

17-9/14/95 Montana Administrative Register 



-1602-

the state has no authority over tribal water that is primarily 
in reserved or aboriginal status. 

Response; As stated above, the state's authority to regulate 
water quality is independent of the issue of reserved water 
rights. The fact that a tribe has a reserved water right under 
federal common law does not mean that a tribe can regulate 
conduct of nonmembers on fee lands. Regardless of whether EPA 
or the tribes assert regulation under the federal Clean Water 
Act, the state has authority, independent of federal law, to 
regulate water quality under the Montana Water Quality Act. The 
precise scope of the state's authority within the reservations 
may eventually be resolved by the courts or congress. In the 
interim, the repeal of this rule will allow the state to issue 
legally-defensible permits within reservations. 

Comment: The US EPA commented that the existing rule is helpful 
in clarifying that the tribes will eventually have the 
opportunity to establish their own standards within the 
reservation. If the state repeals this regulation, the repeal 
will have little effect on EPA's process for approving tribal 
water quality programs. EPA also stated that, absent EPA or 
tribally adopted water quality standards, EPA uses state water 
quality standards to issue federal NPDES permits within the 
reservations. 

Response: Although a tribe may eventually adopt its own 
standards within a reservation, the repeal of this rule allows 
the state to regulate the conduct of nonmembers within a 
reservation under state law. Currently, there are no state 
water quality standards applicable to any of the seven 
reservations within Montana. However, both the EPA and the 
state are required to issue permits based on applicable 
standards. The repeal of this rule will allow both the state 
and EPA to administer the provisions of state and federal water 
quality laws respectively based on state standards. 

BOARD OF ENVIRONMENTAL REVIEW 

J N F. NORTH, 
Rule Reviewer 

Certified to the Secretary of State 

Montana Administrative Register 

September 1. 1995 
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BEFORE THE BOARD Of LAND COMMISSIONERS 
Of THE STATE Of MONTANA 

In the matter of the amendment 
of ARM 26.6.411, perta1ning to 
nonexport agreement for t1mber 
sales from state lands. 

To: All Interested Persons 

NOTICE Of AMENDMENT 

1, On June 29, 1995, the agency pub! i shed a notice at 
page 1104 of the Montana Administrative Register, Issue No. 12, 
of the amendment of ARM 26.6.411, pertaining to changes in the 
nonexport agreement for timber sales from state lands. 

2. The agency has amended ARM 26.6.411 exactly as 
proposed and as directed by Chapter 372, Laws of 1991. 

3. The agency did not receive any comments on the 
proposed amendment. 

Rnd by: :J 
~/~~?/!!.~P 
Rule Reviewer 

:M~~~J~-
Marc Racicote"""""----
Chair 

Certified to the Secretary of State August 21, 1995. 
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BEFORE THE DEPARTMENT OF PUBLIC 
HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rule 16.24.104 
concerning eligibility 
requirements for the 
children's special health 
services program 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULE 16.24.104 CONCERNING 
ELIGIBILITY REQUIREMENTS 
FOR THE CHILDREN'S SPECIAL 
HEALTH SERVICES PROGRAM 

1. on July 27, 1995, the Department of Public Health and 
Human Servicell published notice of the proposed amendment of 
rule 16.24.104 concerning eligibility requirements for the 
children's special health services proqram at page 1413 of the 
1995 Montana Administrative Register, issue number 14. 

2. The Department has amended rule 16.24.104 as proposed. 

3. No written comments or testimony were received. 

~ (.~\~A-
orector, PubC Health and 
Human services 

certified to the secretary of State September 1, 1995. 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue Oversight Committee. 

The Administrative Code Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana (ARM) is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register (MARl is a soft 
back, bound publication, issued twice·monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of the Administrative Rules of Montana (ABMl : 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing per.manent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through June 30, 1995. 
This table includes those rules adopted during the period 
July 1, 1995 through September 30, 1995 and any proposed rule 
action that was pending during the past 6-wonth period. (A 
notice of adoption wust be published within 6 wonths of the 
published notice of the proposed rule.) This table does not, 
however, include the contents of this issue of the Montana 
Administrative Register (MAR) • 

To be current on proposed and adopted rulewaking, it is 
necessary to check the ARM updated through June 30, 1995, this 
table and the table of contents of this issue of the MAR. 

This table indicates the deparment nam.e, title nuwber, rule 
nuwbers in ascending order, catchphrase or the subject a~atter of 
the rule and the page nuwber at which the action is published in 
the 1994 and 1995 Montana Administrative Registers. 

To aid the ueer, the Accuaulative Table includes rulpaking 
actions of auch entities as boards and commispions listed 
&eparately under their appropriate title nU!Dber. These will 
fall alphabetically after department rulpaking actions. 
Accumulative Table entries will be listed with the department 
name under which they were p£oposed, e.g .. Department of Health 
and Environmental Sciences as oppo&ed to Department of 
Environmental Quality. 

ADMINISTRATION, Department of, Title 2 

I 
2.5.403 

(Public 
I-III 

2.43.418 

2.43.432 

2.43.451 

2.43.606 

2.43.612 

and other rules - State Purchasing, p. 1371 
Application of Preferences to Contracts Involving 
Federal Funds in State Purchasing, p. 1466 

Employees• Retirement Board) 
Mailing Infora~ation on Behalf of Non-profit 
Organizations, p. 727, 1318 
Accrual of Membership Service - Service Credit for 
Elected Officials, p. 733, 1319 
Purchase of Additional Service in the Retirea~ent 
Systems Administered by the Board, p. 516, 1033 
and other rule - Purchase of Service for Members who 
are Involuntarily Terminated after January 1, 1995 
but before July 1, 1997 - Limitations on Their Return 
to Employment within the Jurisdiction, p.•730, 1320 
Conversion of an Optional Retirement Upon Death or 
Divorce from the Contingent Annuitant, p. 1289 
and other rules - Eligibility for and Calculation of 
annual Benefit Adjustwents for Montana Residents -
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Annual Certification of Benefits Paid by Local 
Pension Plans, p. 150, 533 

(Teachers• Retirement Board) 
2.44.301A and other rules - Creditable Service for Members 

after July 1, 1989 - Calculation of Age - Installment 
Purchase - Value of Housing - Direct Transfer or 
Rollover - Reporting of Termination Pay - Payment for 
Service- -Calculation of Retirement Benefits 
Definitions - Membership of Teacher• s Aides and Part­
time Instructors - Transfer of Service Credit from 
the Public Employees• Retirement System - Bligibility 
Under Mid-term Retirements - Computation of Average 
Final Compensation - Adjustment of Benefits - Limit 
on Earned Compensation - Adjustment of Disability 
Allowance for OUtside Barnings - Membership of Part­
time and Federally Paid Bmployees - Interest on Non­
payment for Additional Credits - Purchase of Credit 
During Exempt Period - Calculation of Annual Benefit 
Adjustment Eligibility for Annual Benefit 
Adjustment, p. 977 

(State Compensation Insurance Fund) 
I and other rule - Policy Charge - Minimu:m Yearly 

Premium, p. 1067 
I and other rule - Temporary - Policy Charge - Minimum 

Yearly Premium, p. 516, 922 
2.55.404 Scheduled Rating - High Loss Modifier, p. 1, 350 

AGRICULTURE, Department of, Title 4 

I and other rule - Incorporation by Reference of Model 
Feed and Pet Food Regulations, p. 243, 1321 

I-IV Importation of Mint Plants and Equipment into 
Montana, p. 422, 1323 

4.12.1221 and other rules Alfalfa Leaf-Cutting Bees 
Registration - Fees - Standards - Certification -
Sale of Bees, p. 1292 

STATE AUDITOR. Title 6 

I Supervision, Rehabilitation and Liquidation of State 
Regulated Employer Groups, p. 1470 

I-VIII Standardized Health Claim Forme, p. 3060, 923 
I-XII Montana Life and Health Insurance Guaranty 

Association Act Notice Concerning Coverage 
Limitations and Exclusions, p. 152, 456 

6. 6. 3505 and other rules Annual Audited Report& 
Establishing Accounting Practices and Procedures to 
be Ueed in Annual Statements in Order to Comply with 
Accreditation Requirement&, p. 157, 455 

6. 6. 5001 and other rules - Small Bmployer Health Benefit Plans 
and Reinsurance, p. 1472 

6.6.5101 and other rules - Plan of Operation for the Small 
Employer Health Reinsurance Groups, p. 1468 

17-9/14/95 Montana Administrative Register 



-1809-· 

(Classification and Rating Committee) 
6. 6. 8001 and other rules - Informal Advisory Hearing Procedure 

- Agency Organization - Adoption of Modal Rules -
Definitions -Administrative Appeal of Classification 
Decision General Hearing Procedure Updating 
References to the NCCI Basic Manual for Workers• 
Compensation and Employers• Liability Insurance, 1980 

6.6.8301 

6.6.8301 

6.6.8301 

Edition, p. 985 
Updating References to the NCCI Basic Manual for 
Workers Compensation and Employers Liability 
Insurance, 1980 Ed., p. 522, 1035 
Updating References to the NCCI Basic Manual for 
Workers' Compensation and Employers' Liability 
Insurance, 1980 Ed., as Supplemented through July 1, 
1995, p. 245 
Updating References to 
Workers' Compensation 
Insurance, 1980 Ed., as 
30, 1994, p. 2570, 351 

the NCCI Basic Manual for 
and Employers' Liability 
Supplemented through August 

COMMERCE, Department of. Title 8 

(Professional and Occupational Licensing Bureau) 
I Renewal Dates, p. 1600 

(Board of Alternative Health Care) 
8.4.505 and other rule - High Risk Pregnancy - Conditions 

Which Require Physician Consultation, p. 1377 
8.4.507 and other rules - Required Reports - Vaginal Birth 

After Cesarean (VBAC) Deliveries - Management of 
Infectious waste, p. 2998, 459 

(Board of Architects) 
8. 6. 407 and other rules - Examination - Individual Seal -

Standards for Professional Conduct, p. 2771, 352 

(Board of Cosmetologists) 
8 .14. 814 Fees - Initial, Renewal, Penalty and Refund Fees, 

p. 160, 461 

(Professional and occupational Licensing Bureau) 
8.15.103 and other rules - Construction Blasters and Hoisting 

(Board of 
8.16.408 

(Board of 
8.22.502 

and Crane Operators Standard Forms Boiler 
Engineers, p. 1603 

Dentistry) 
and other rules - Applications to Convert Inactive 
Status Licenses to Active Status Licenses - Dental 
Hygienists - Definitions - Use of Auxiliary Personnel 
and Dental Hygienists - Dental Auxiliaries, p. 1380 

Horse Racing) 
and other rule - Licenses for Parimutuel Wagering on 
Horse Racing Meetings - General Requirements, p. 426, 
843 
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Funeral Service) 
and other rules - Reciprocity - Feea - Definitions -
Continuing Education Sponsors Standards for 
Approval Prior Approval of Activities Post 
Approval of Activities Review of Programs 
Hearings - Attendance Record Report - Disability or 
Illness - Hardship Exception and Other Exceptions -
Crematory Operators and Technicians, p. 322, 845 

(Board of Nursing) 
8.32.1606 and other rules - Non-disciplinary Track - Admiasion 

Criteria - Educational Requirements, p. 3065, 847 

(Board of Optometry) 
8.36.406 General Practice Requirements, p. 329, 1415 

(Board of 
8.44.402 

(Board of 
8.52.606 

8.52.616 

(Board of 
8.58.406A 
8.58.419 

Plumbers) 
and other rules Definitions Applications 
Examinations - Renewals - Journeyman Working in the 
Employ of Master - Registration of Business Name -
Fees - Qualifications for Journeyman, Master and Out­
of-State Applicants, p. 3118, 466 

Psychologists) 
and other rule - Required Supervised Experience - Fee 
Schedule, p. 3001, 354 
Fee Schedule, p. 1607 

Realty Regulation) 
and other rules - Realty Regulation, p. 1609 
and other rules - License Diacipline - Application 
for Licensure - Discipline of Property Management 
Licensees, p. 5, 468 

(Milk Control Bureau) 
8.79.301 Assessments, p. 89, 469, 534 

(Board of 
8.86.502 

Milk Control) 
and other rules - Initial Determination of Quota -
Quota Adjustment Pooling Plan Definitions 
Computation of Quota and Excess Prices - Payments to 
Pool Dairymen, p. 162, 470 

(Local Government Assistance Division) 
I Incorporation by Reference of Rules for Administering 

the 1995 CDBG Program, p. 993 

(Soard of Investments) 
8.97.1301 and other rules - Definitions - Forward Commitment 

Fees and Yield Requirements for all Loana 
Investment Policy, Criteria, and Preferences 
Interest Rate Reduction for Loans to For-profit 
Borrowers funded from the Coal Tax Trust 
Infrastructure Loans, p. 1070 

17-9/14/95 Montana Administrative Register 



-1811-

8.97.1301 and other rules - Loan Programs Administered by the 
Board of Investments, p. 247, 621 

(Economic Development Division) 
I-XIII Implementation of the Job Investment Act, p. 1075, 

1666 

EDUCATION, Title 10 

(Superintendent of Public Instruction) 
10.16.1302 and other rules - Special Education School Funding, 

p. 2576, 356 

(Board of 
10.55.601 
10.55.604 

10.55.711 

10.55.907 
10.56.101 
10.57.101 

Public Education) 
Accreditation Standards: Procedures, p. 331, 1037 
Accreditation Standards; Procedures Alternative 
Standard, p. 3154, 623 
and other rules - Accreditation - General: Class 
Size and Teacher Load - Class Size: Elementary, 
p. 3156, 625 
Distance Learning, p. 3152, 626 
Student Assessment, p. 3151, 627 
and other rules - Teacher Certification - Review of 
Policy Definitions Grades Emergency 
Authorization of Employment - Approved Programs -
Experience Verification - Test for Certification -
Minimum Scores on the National Teacher Examination 
Core Battery Renewal Requirements Renewal 
Activity Approval - Appeal Process for Denial of 
Renewal Activity - Recency of Credit - Endorsement 
Information Class 1 Professional Teaching 
Certificate - Class 2 Standard Teaching Certificate -
Class 3 Administrative Certificate Class 4 
Vocational Certificate Class 5 Provisional 
Certificate Social Workers, Nurses and Speech and 
Hearing Therapists - Request to Suspend or Revoke 
Teacher or Specialist Certificate Notice and 
Hearing far Certificate Revocation Hearing in 
Contested Cases - Appeal from Denial of Certificate -
Considerations Governing Acceptance of Appeal 
Hearing on Appeal - Extension of Certificates for 
Military Service - Conversion Program Secondary to 
Elementary - Class 6 Specialist Certificate, p. 3125, 
628 

10.57.218 Teacher Certification: 
p. 995 

Renewal Unit Verification, 

FAMILY SERVICES, Department of. Title 11 

I and other rules - Fair Hearings and Review of Records 
by the Department Director, p. 997, 1423 

I and other rule - Definitions - Medical Necessity 
Requirements of Therapeutic Youth Group Homes, p. 95, 
471 

11.5.1002 Day Care Rates for State Paid Day Care, p. 740, 1117 
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11.7. 306 Right to a Fair Hearing in Regard to Foster Care 
Support Services, p. 1002, 1424 

11.7.313 Model Rate Matrix Used to Determine Payment to Youth 
Care Facilities, p. 736, 1118 

11.7.501 Foster Care Review Committee, p. 10, 281 
11.7. 603 Foster Care support Services - Diaper Allowance, 

p. 93, 930 
11.12.104 Minimum Requirements for Application for Youth Care 

Facility Licensure, p. 1000, 1425 
11.13.101 Model Rate Matrix to Basic Level Therapeutic Youth 

Group Homes, p. 738, 1119 
11.14.226 Caregivers in Day Care Centers for Children, p. 526, 

931 
11.14.401 Family Day Care Home Provider Reaponsibilities and 

Qualifications, p. 91, 472 
11.14. 605 Sliding Fee Scale Chart Used to Determine Eligibility 

and Copayments for State Paid Day Care Under the 
Block Grant Program, p. 872, 1325 

FISH. WILPLIFE. AND PARKS, Department of, Title 12 

1:1.:;!.501 

12.6.701 

Crappies as Nongame Species in Need of Management, 
p. 429, 1571 
Wearable Personal Floatation Devices for Bach Person 
Aboard Any Motorboat or Vessel Launched Upon the 
Waterways of Montana, p. 1495 

(Fish, Wildlife and Parks Commission) 
12.6.801 Boating Closure on the Upper End of Hauser Reservoir 

from October 15 through December 15 Bach Year, 
p. 1386 

12.6. 901 Restriction of Motor-propelled Water Craft on the 
Blackfoot, Clark Fork, and Bitterroot Rivers, p. 557, 
1120 

12.6.901 No Wake Speed Zone in the North Shore and Marshall 
Cove of Cooney Reservoir, p. 555, 1038 

12.6.901 No Wake Speed Zone in Bigfork Bay of Flathead Lake, 
p. 2600, 366 

12.6. 904 Public Acces• Below Rainbow Dam and Madison Dam, 
p. 333, 932 

12.7. 803 and other rulea - Evaluation and Recom~~~endation -
Competing Applications - Department Decision - Appeal 
to the Commission, p. 3004, 367 

GOVERNOR, Title 14 

14.8.201 and other rules - Electrical Supply Shortage, p. 12, 
1039 

HEALTH AND ENVIRONMENTAL SCIENCES, pepartment of. Title 16 

I Personal Care Facilitiea Application of Other 
Licensure Rules to Personal Care Facilities, p. 435, 
852 

17-9/14/95 Montana Administrative Register 



I 

I-VII 

16.10.504 

16.10.701 

16.14.540 

16.24.406 

16.24.414 

16.28.101 

16.29.103 

16.32.302 

16.32.375 

16.42.302 

16.42.402 

16.44.103 

16.45.402 

16.45.1101 

(Board of 
I-V 

16.8.401 

16.8.1404 
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Adult Day Care Centers Application of Other 
Licensure Rules to Adult Day Care Centers, p. 433, 
853 
Aboveground Tanks - Minimum Standards for Aboveground 
Double-walled Petroleum Storage Tank Systems, p. 1087 
Drinking Water - Licensing Standards for Drinking 
Water Manufacturers, p. 99, 368 
and other rules - Campgrounds - Trailer Courts and 
Campgrounds, p. 2602, 2892, 634 
Solid Waste - Financial Assurance Requirements for 
Class II Landfills, p. 175, 665 
and other rules - Day Care Centers - Health Standards 
for Operating Day Care Centers, p. 3158, 473 
Tuberculosis Testing of Blllployees in a Day Care 
Center, p. 564, 1041 
and other rules - Communicable Diseal!es - Control 
Measures for Communicable Diseases, p. 751, 1127 
Dead Human Bodies - Transportation of Dead Human 
Bodies, p. 431, 850 
Health Care Facilities - Conl!truction Standards for 
Health Care Facilities, p. 14, 283 
and other rules Health Care Facilities 
Construction Standards for Hospices and Specialty 
Mental Health Care Facilities, p. 437, 851 
and other rules - Evaluation of Asbestos Hazards and 
Conduct of Asbestos Abatement Requirements for 
Accreditation and Permitting of, and Training Course& 
for, Persons Involved in Asbestos Abatement 
Requirements for Permits for Asbestos Abatement 
Projects, p. 874, 1578 
and other rule Asbestoa Accreditation of 
Asbestos-related Occupations Pena1tiea for 
Violations of Asbestos Laws and Rules, p. 1095, 1579 
and other rules Hazardous Waste Control of 
Hazardous Waste, p. 560, 1042 
and other rule - Underground Storage Tanks - Minimum 
Standards for Underground Piping, p. 1081 
and other rule - Underground Storage Tanks - Minimum 
Standards for Double-walled UST Systems, p. 1084 

Health and Environmental Sciences) 
Establishing Administrative Enforcement Procedures 
for the Public Water Supply Act, p. 2398, 208, 282 
and other rules - Air Quality - Emergency Procedures 

Ambient Air Monitoring Visibility Impact 
Assessment - Preconstruction Permits - Stack Heights 

Dispersion Techniques Open Burning 
Preconstruction Permits for Major Stationary Sources 
or Major Modifications Located Within Attainment or 
Unclassified Areas - Operating and Permit Application 
Fees Operating Permits Acid Rain Permits, 
p. 3070, 535, 848 
and other rules - Air Quality - Opacity Requirements 
at Kraft Pulp Mills. p. 254, 1572 
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16.8.1907 Air Quality Increasing Pees for the Smoke 
Management Program, p. 1004, 1669 

16.20.401 and other rule - Water Quality Modifying and 
Updating Minimum Requirements for Public Sewage 
Systems, p. 168, 667 

16.20. 603 and other rules Water Quality Surface and 
Groundwater Quality Standards Mixing Zones 
Nondegradation of Water Quality, p. 743, 1098 

16.20.608 Water Quality Reclassifying Daisy and Fisher 
Creeks, p. 528 

16.20.612 Water Quality - Water Use Classifications on Indian 
Reservations, p. 530 

16.20.712 Water Quality Criteria for Determining 
Nonsignificant Changes in Water Quality, p. 531, 1040 

ENVIRONMENTAL QUALITY, Department of. Title 17 

16.44.102 

(Board of 
I 

16.8.701 

16.8.705 

16.8.1301 

16.8.1402 

16.8.1414 

16.8.1903 

and other rules - Incorporations by Reference of 
Federal Regulations Definitions Regulatory 
Requirements Governing Hazardous Waste and Used Oil -
Prohibiting Used Oil as Dust Suppressant, p. 1402 

Environmental Review) 
Water Quality - Temporary Water Standards for Daisy 
Creek, Stillwater River, Fisher Creek, and the 
Clark's Fork of the Yellowstone River, p. 1652 
and other rules - Air Quality - Volatile Organic 
Compounds Definitions, p. 1645 
and other rule - Air Quality - Replacing Equipment 
Due to Malfunctions, p. 1640 
and other rule - Air Quality - Open Burning in 
Eastern Montana, p. 1634 
and other rule - Air Quality - Particulate Emission 
Limits for Fuel Burning Equipment and Industrial 
Processes, p. 1636 
Air Quality Sulfur Oxide Emissions from Lead 
Smelters, p. 1644 
and other rule - Air Quality - Air Quality Operation 
Fees - Air Quality Permit Application Fees, p. 1648 

TRANSPORTATION, Department of, Title 18 

I 

18.7.201 

Registration of Interstate and Intrastate Motor 
Carriers, p. 890, 1416 
and other rules - Location of Utilities in Highway 
Right of Way, p. 258, 854, 1043 

(Transportation Commission) 
18.6. 211 Temporary - Application Fees for Outdoor Advertising, 

p. 1294 

CORRECTIONS AND HUMAN SERVICES, Department of, Title 20 

I-IV Sex Offender Evaluation and Treatment Provider 
Guidelines and Qualifications, p. 3174, 284 
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JUSTICE, Department of, Title 23 

I-VIII 

I-X 

Specifying the Procedure for Review, Approval, 
Supervision and Revocation of Cooperative Agreements 
between Health Care Facilities or Physicians 
Issuance and Revocation of Certificate& of Public 
Advantage, p. 1006, 1296 
and other rules - Adoption of the 1994 Uniform Pirs 
Code and the 1994 Edition of the Uniform Pire Code 
Standards, p. 1497 

LABOR AND INDUSTRY. pepartment of, Title 24 

I 

I 6. II 

I-III 

I-IV 

I-V 

I-XV 

I-XVIII 
24 .11. 606 

24.16.9007 

24.29.702A 

24.29.704 

24.29.706 

24.30.102 

24.30.701 

24.30.1201 

24.30.1701 

and other rules 
Employers• Fund and 
p. 1099, 1668 
and other rules -
1418 

Operation of the Uninsured 
the Underinsured Employers' Pund, 

Apprenticeship Programs, p. 758, 

Operation of the Contractor Regiatration Program, 
p. 1548 
Personal Assistants - Application of Certain Labor 
Laws, p. 1627 
and other rule - Workers' Compensation Data Base 
System - Attorney Pee Rule, p. 2487, 2893, 675, 856 
Operation of the Uninsured Employers' Pund and the 
Underinsured Employers• Pund, p. 101, 280, 444, 933 
Operation of Traction Engines, p. 336 
and other rules OnSIIIPloyment Insurance Taxes, 
p. 1388 
Prevailing Wage Rates - Service Occupations, p. 442, 
1129 
and other rules - Requirements for Employers that 
Self-insure for Workers• Compensation Purpose&, 
p. 177, 669 
and other rules - Workers' Compenaation Matters -
State Compensation Insurance Fund, p. 1395 
and other rules Exemption of Independent 
Contractors for Workers• Compensation, p. 1399 
and other rule Occupational Safety and Health 
Standards for Public Sector Employment, p. 184, 680 
and other rules Boilers Responsibility for 
operation of the Boiler Inspection Program is 
Transferred from the Department of Labor and Industry 
to the Department of Ca.merce, p. 1132 
and other rules - Hoisting and Crane Operators -
Responaibility for Operation of the Hoiating and 
Crans Operator Licensing Program is Transferred from 
the Department of Labor and Industry to the 
Department of Commerce, p. 1133 
and other rules Construction Blasters 
Responsibility for Operation of the Construction 
Blaster Licensing Program is Transferred from the 
Department of Labor and Industry to the Department of 
Commerce, p. 1134 
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24.30. 2542 and other rules 
Committee, p. 1542 

Safety Culture Act Safety 

(Board of Labor Appeals) 
24.7.306 Board of Labor Appeals - Procedure Before the Board 

of Labor Appeals, p. 440, 1045 

(Human Rights Commission) 
24.9.102 and other rules - Procedures Before the Human Rights 

Commission, p. 1525 

STATE LANDS, Department of, Title 26 

(Department State Lands and Board of Land Commissioners) 
26.3.137 and other rules - Changes in the Recreational Use 

License Fee - Rental Rates for State Lande, p. 3177, 
1047 

26.6.411 

(Board of 
26.4.161 

26.4.410 

Nonexpert Agreement for Timber Sales from State 
Lands, p. 1104 

Land Commissioners and Board of Environmental Review) 
Requirement for an Operating Permit for Hard Rock 
Mills that are not Located at a Mine Site and that 
use cyanide, p. 1102 
and other rules - Ren-al of Strip Mine Operating 
Permits - Regulation of Coal and Uranium Prospecting 
p. 1106 

NATURAL RESOURCES AND CONSERVATION, Department of. Title 36 

I Procedures for Collecting Processing Fees for Late 
Claims, p. 764, 1326 

36.14.502 Interim Minimum Spillway Capacities on High-Hazard 
Dams, p. 16, 541 

36.22.604 and other rules - Issuance, Expiration, Bxtension and 
Transfer of Permits - Horizontal Wells, p. 2792, 285 

(Board of Oil and Gas Conservation) 
36.22.1242 Rate of the Privilege and License Tax on Oil and Gas 

Production, p. 566, 1055 

PUBLIC HEALTH AND HUMAN SERVICBS, Department of. Title 37 

I-VIII Medicaid Self-Directed Personal Care Services, 
p. 1656 

I - XI and other rules • Medicaid Coverage - Reimbursement 
of Therapeutic Family Care, p. 1302 

16.12.508 Medicaid Reimbursement for Outpatient Hospital 
Imaging and Other Diagnostic Services, p. 1560 

16.12.605 Medicaid Coverage and Reimbursement of Dental 
Services, p. 1553 

16.12.805 and other rule - Medicaid Coverage and Reimbursement 
of Durable Medical Equipment, p. 1563 

16.13. 303 and other rules Low Income Energy Assistance 
Program, p. 1557 
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16.24.104 Children's Special Health Services Eligibility 
Requirements for the Children's Special Health 
Services, p. 1413 

46 .10. 512 and other rule - AFDC Earned Income Disregards, 
p. 1661 

PUBLIC SERVICE REGULATION, pepartment of. Title 38 

I Filing of Proof of Insurance by C~ercial Tow Truck 
Firms, p. 892, 1422 

38.5.1301 and other rules - Telephone Extended Area Service, 
p. 1017 

38.5.2202 and other rules - Pipeline Safety, Including Drug and 
Alcohol Testing, p. 1631 

REYENUE. pepartment of. Title 42 

42.21.159 Property Audits and Reviews, p. 203, 489 
42.22.1311 Industrial Machinery and Equipment Trend Pactors, 

p. 857 

SECRETARY OF STATE. Title 44 

44.5.107 and other rules Fees for Limited Liability 
Companies and Limited Liability Partnerahips, p. 1551 

(Commissioner of Political Practices) 
I - VI and other rule - Campaign Contribution Limitations -

Surplus Campaign Punds, p. 1298 

SOCIAL AND REHABILITATION SERVICES. Department of. Title 46 

I 

I 

I-V 
I-IX 
I-XVI 
I-XLIV 

46.6.405 

46.10.403 
46.12.204 
46.12.503 

46.12.520 

46.12.550 

46.12.590 

and other rules - AFDC Child Care Services - At-risk 
Child Care Services, p. 831, 1153 
and other rules - Medicaid Peraonal Care Services, 
p. 814, 1191 
Medicaid Estate Recoveries and Liens, p. 1109 
Self-Sufficiency Trusts, p. 446, 935, 1135 
Health Maintenance Organizations, p. 895 
and other rules Developmental Disabilities 
Eligibility - Adult and Family Services Staffin9, 
p. 568, 1136 
and other rules - Vocational Rehabilitation Financial 
Need Standards, p. 1024 
AFDC Assistance Standards, p. 801, 1150 
Medicaid Recipient Co-payments, p. 806, 1159 
and other rules - Medicaid Inpatient and OUtpatient 
Hospital Services, p. 779, 1162 
and other rules - Medicaid Podiatry - Physician and 
Mid-Level Practitioner Services, p. 913, 1580 
and other rules - Medicaid Home Health Services, 
p. 808, 1182 
and other rules - Medicaid Reaidential Treatment 
Services, p. 768, 1201 
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46.12.1001 and other rules - Medicaid Transportation Services, 
p. 821, 1218 

46.12.1222 and other rules- Medicaid Nursing Facility Services, 
p. 790, 1227 

46.12.3803 Medically Needy Income Standards, p. 766, 1246 
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