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The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies’ proposed new, amended or repealed rules; the
rationale for the change; date and address of public¢ hearing;
and where written comments may be submitted. The rule sectiom
indicates that the proposed rule action is adopted and lists any
changes made since the proposed stage. The interpretation
section contains the attorney general’'s opinions and state
declaratory rulings. Special notices and tables are inserted at
the back of each register.
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BEFORE THE PUBLIC EMPLOYEES' RETIREMENT BOARD
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED
adoption of a rule relating to ) ADOPTION

inactive vested members who )

purchase service in the retirement ) (NO PUBLIC HEARING
systems administered by the Board ) CONTEMPLATED)

TO: All Interested Persons.

1. On October 26, 1995, the Public Employees' Retirement
Board proposes to adopt a rule relating to inactive vested
members who purchase service in the retirement systems
administered by the Board.

2. The rule as proposed to be amended provides as follows:

RULE I. SERVICE PURCHASES BY INACTIVE VESTED MEMBERS
{1) An inactive vested member may purchase any additional
. : hich  ti l i ligin] :

AUTH: 19-2~-403, MCA
IMP: 19-3-401, 19-5-301, 19-6-301, 19-7~301, 19-8-301,
19-9-301, 19-13-301, MCA

3. Adoption of the proposed rule is necessary to establish
procedures for charging interest when inactive members purchase
service and to set the rate of interest which will be charged.
It is necessary to charge interest because the retirement
systems must be maintained on a sound actuarial basis. If
interest Wwas not charged, the inactive member would be paying
less than the actuarial cost and the retirement systems would be
incurring an unfunded liability.

4. Interested persons may present their data, views, or
arguments concerning the adoption of the proposed rule in
writing no later than October 13, 1995 to:

Linda King, Administrator

Public Employees' Retirement Division

P.0O. Box 200131

Helena, Montana 59620-0131

5. A person directly affected by the adoption of the

MAR Notice No. 2-2-247 17-9/14/9%
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proposed rule who wishes to express data, views and written or
oral arguments at a public hearing must submit a written request
for a hearing along with any written comments to the above
address. A written request for hearing must be received no
later than October 13, 1995,

6. If the agency receives requests for a public hearing on
the proposed adoption from either 10% or 25, whichever is less,
of the persons who are directly affected by the proposed action;
from the administrative code committee of the legislature; from
a governmental subdivision or agency; or from an assocjiation
having not less than 25 members who will be directly affected,
a hearing will be held at a later date. Notice of the hearing
will be published in the Montana Administrative Register. Those
persons directly affected are the members of the retirement
systems administered by the Board and 10 percent has been
determined to be 3,105 persons based on June 1995 payroll
reports for active members and the June 1994 GASB reports for
inactive vested members.

Terry Telchiow, President
Public oyees' Retirement Board

Da m , Chief Legal Counsel and
Rule Reviewer

Certified to the Secretary of State on August 28, 1995.
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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

NOTICE OF PROPOSED
REPEAL AND
AMENDMENT OF RULES

In the matter of the repeal of
rule 2.5.118 and the amendment of
rules 2.5.201, 2.5.202, 2.5.301,
2.5.401, 2.5.402, 2.5.603,
2.5.604, and 2.5.801

pertaining to state purchasing. NO PUBLIC HEARING
CONTEMPLATED

To: All Interested Persons

1. On November 1, 19%5 the Department of Administration
proposes to repeal rule 2.5.118 and amend rules 2.5.201,
2.5,202, 2.5.301, 2.5.401, 2.5.402, 2.5.603, 2.5.604, and
2.5.801 relating to state purchasing.

2. Rule 2.5.118, the rule proposed to be repealed, is on
pages 2-132 through 2-134 of the Administrative Rules of
Montana. (AUTH: Secs. 18-4-101 and 18-5-304, MCA; IMP, Title 18,
chapter 5, part 3, MCA.)

3. The rules proposed to be amended provide as follows:

2.5.201 EFINITIONS In these rules, words and terms
defined in Title 18, chapter 4, MCA, shall have the same meaning
as in the statutes and, unless the context clearly requires
otherwise or a different meaning is prescribed for a particular
gection, the following definitions apply:

(1) - (3) Remain the same,

. “Bic “nean 1 2 readned—by- ¢l

(5)-(17) Remain the same, but are renumbered (4)-(16).
438+ (17) "Office supply" means an item included under the
office supply commodity class codes 610 615 and 620
maintained by the division. In Centra ores rodu
Catalog, the inventory codes for these gupplies are all items
wi ixes beginning wi lowi umj : 7001 ugh

7704, 7802 chrough 7304, 7307 and 95313 .-—-6peeifieally—these
elast—codes—inetudes
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(19)-(35) Remain the same, but are renumbered (18)-(31).

"Vendors " _me maintai jvisio
ist] t name addr ie f varj 00
service om W bids o lic

(AUTH: Sec. 18-1-114 and 18-4-221, MCA; IMP, Sec. 18-4-221,
MCA .}

.202 DEPARTMENT OF AD N P TIE

(1) Remains the same.

(2) The department's procurement and printing division
will establish a bidders vendors list, determine eligibility for
residence preference of vendors for purchases made under Title
18, chapter 4, MCA, investigate complaints against vendors, and
remove vendors from the state list as described in ARM 2.5.401,
2.5.402, and 2.5.403+, and 2.5.407.

(3)-(7) Remain the same.

(AUTH: Sec. 18-4-221 MCA; IMP, Sec. 18-4-221 and 18-4-222 MCA.)

2.5, DELE ION OF IN R
(1) - (2) Remain the same.
(3) Unless specifically addreased in a delegation

agreement, agencies must buy controlled items through the
division except office supply items (as defined in ARM
2.5.20143%) supplied by central stores or purchased through
central stores term contracts. These items may be purchased’
directly from vendors if the vendor’s price is a publicly
advertised price, established catalog price, or discount price
offered to the purchasing agency and is less than the price
available from the central stores program or a central stores
term contract and the gpecifications, terms, conditions, and
delivery of these items meet or exceed the central stores
program.

{4) Delegation is not necessary for the following
purchases: salaries; fees for consulting services described in
18-8-101, MCA, et seq. or those services exempted by 18-8-103,
MCA; travel and per diem; insurance; retirement and social
security payments; freight; landfill charges; supplies or
services whose prices are regulated by the public service
commission or other governmental authority; training; training

n nce space rental and catering; and fresh fruits and
vegetables. (AUTH: Sec. 18-4-221, MCA; IMP, Sec. 18-4-221, 18-4-
222 and 168-4-302, MCA.)

2.5.401 BIDBERE VENDORS LIST (1) The procurement and
printing division maintains a bidders yendors list for all
supply and service commodities. Namea and addresses on bidders
the vendors lists shall be available for public inspection but
these 1lists shall not be used for private promotional,
commercial or market purposes.

(2) To get on the biddere vendors list, a vendor must
submit an affidavit on a form supplied by the division completed

17-9/14/95 MAR Notice No. 2-2-248
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as appropriate, including information sufficient to identify
proper commodity(ies) on which the vendor wishes to bid.
Affidavit forms are available from the procurement and printing
division. (AUTH: Sec. 18-4-221, MCA; IMP, Sec. 18-4-221, MCA.)

2.5.402 SUSPENS OR MOV FROM VENDORS LIS
(1) The division has the authority to suspend or remove a vendor
from the bidders vendors list if the division determines the
vendor :

(a) has falsely submitted an affidavit for preference; or

(b) is not a responsible or responsive bidder ven as
defined in 18-4-301, MCA+ and ARM 2.5.407.

{2} Suspension from bidders yendors list:

(a) The division may suspend a vendor from the bidders
vendorg list upon written determination by the division that
probable cause exists for suspension under 18-1-113 and 18-4-
241, MCA. A notice of suspension, including a copy of the
determination, shall be sent to the affected vendor. The notice
must state that:

(i)-(iii) Remain the same.

(b) Remains the same.

(3) Removal from -bidders vendors list:

(a) For cause:

(i) the division may remove a vendor from the bidders
vendors list upon written determination by the division that
cause exists under 18-1-113 and 18-4-241, MCA.

(ii) -(iii) Remain the same.
(b) For failure to respond:
(i} the division may remove a vendor from the bidders

vepdors list for failure to respond to invitation for bids or
proposals on three (3) consecutive sclicitations of those items.
Prospective bidders and offerers may be reinstated on such lists
as described in ARM 2.5.401.

(4) The department shall maintain a list of vendors
removed or suspended from the bidders vendors list. The list
shall be available to all state agencies and the public upon
request. (AUTH: Sec. 18-4-221, MCA; IMP, Sec. 18-4-241 and 18-4-
308, MCA.)

2.5.603 8 L_PURCHASES QF SUPPLIES D SERVICES
(1) The division or state agency may procure supplies or
gervices costing $5,000 or less under this rule.—Hewevery

7

- - &The procurement
officer may choose a purchase technique that best meets the
agency'’s needs. The purchasing bureau suggests that agencies
follow prudent purchasing practices and receive competitive
telephone or written quotations where practicable.

(3)-(4) Text remains the same but are renumbered (2) and
(3). (AUTH: Sec. 18-4-221 MCA; IMP, Sec. 18-4-305, MCA.)
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.5.604 RO MEN (1) The provisions of
this rule apply to all sole source procurements of
or greater unless exigency procurements described in ARM 2.5.605
are necessary.

(2) Remains the same.

(3) 7

For purchases greater than $5 000, the

determination ag to whethey a procurement shall be made as a

gole source shall be made by the division, unless specifically

authorized in a written agency delegation agreement. The

i i : } -4 T In

cases of reasonable doubt, competition should be solicited. A

request by a state agency to the division that a procurement be

restricted to one vendor must be accompanied by a written
justification.

{4) Remains the same.

(5} For the purpose of complying with 18-4-306, MCA, a
record of sole source procurements greater than $5,000 shall be
maintained by the proguring agepgy that lists:

(a) - (d) Remain the same.

(6) Remains the same. (AUTH: Sec. 18-4-221, MCA; IMP, Sec.
18-4-306, MCA.)

.5.801 PTI T. OPERAT - FED
SURPLUS PROPERTY (1) As authorized by Section 18-5-202, MCA,
the department of administration (hereinafter department) hereby
adopts and incorporates by reference the "State of Montana,
Federal Surplus Property Plan of Operation in Compliance with 41
FR 101-44 and Public Law 94-519" (referred herein as the State
Plan of Operation) promulgated by the department and filed with
the General Services Administration of the United States
government on July 1, 1977, and as revised March 19, 1984,
pursuant to section 201(j)(4) of the Federal Property and
Administrative Services Act of 1949 (40 USC 484), The state
plan of operation establishes the operating procedure and
practices to be followed by the department for the fair and
equitable distribution of federal surplus personal property to
those units of state and local government and certain nonprofit,
tax-exempt, educational and health institutions as are
determined to be eligible to receive such surplus personal
property under section 203(j) of the act. Copies of the state
plan of operation may be obtained from the Department of
Administration, Purehasing Procurement and Printing Division,
P.O. Box 200137, —Reem—365,—Mitehell Buildings Helena, Montana
59620--0137. (AUTH: Sec. 28-6-303, MCA; IMP, Sec. 18-5-202,
MCA) ,

4. We propose to repeal Rule 2.5.118 in an effort to comply
with HJR & concerning the reduction in the number of
administrative rules. We find ARM 2.5.118 concerning the Small
Business Act to be administratively unnecessary to the operation
of state purchasing. This section of rules is never utilized in
a procurement, it unnecessarily repeats statute, and in fact, it

17-9/14/95 MAR Notice No. 2-2-248
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erroneously interprets statute.

5. It is necessary to amend the rules for the following
reasons:

ARM 2.5.201, 2.5.202, 2.5.401, and 2.5.402 are amended to
change the term "bidders list" to “"vendors list." This language
change will make this term consistent throughout the procurement
rules. "Vendor" is a broader term which includes both "bidder"
and "offerer" and is more commonly used by this department.

ARM 2.5.201 is also amended to clear up a confusion over
which office supply items may be purchased directly by a state
agency. "Class codes" information is useful for the vendor
community; "catalog prefixes" are useful to the agencies. In
addition, the exhaustive list of office supplies is deleted as
unnecessary and outdated.

ARM 2.5.301 is amended to state that agencies do not need
te come through the Procurement and Printing Division for the
procurement of training, or training and conference space rental
and catering. In most instances, the specific training or
conference center required by the agency is a sole-source
situation. Coming through this division or completing the
documentation for sole source is an unnecessary burden for the
agencies, and does not improve the procurement process.

ARM 2.5.603 is amended to remove the requirements that: 1)
an agency seek three phone or written quotes for purchases
between $2,000-55,000; and 2) that agencies use the division‘s
vendors list in obtaining their quotes. This amendment makes it
possible for the agencies to wutilize their own internal
procurement procedures for all non-controlled purchases under
$5000, formally defined in rule as "small purchases.*®

ARM 2.5.604 is amended to limit the requirements for
documenting sole source purchases to those over $5,000. This is
part of a move on the part of this department to permit agencies
more digcrecion in how they manage their "small purchases" as
defined in ARM 2.5.603.

ARM 2.5.801 is amended to update an address and division
name .

6. Interested persons may submit their data, views, or
arguments concerning the proposed repeal or amendments to
Marvin Eicholtz, Administrator, Procurement and Printing
Division, PO 200135, Mitchell Building, Helena, Montana, 59620-
0135 no later than October 12, 1995.

7. If a person who is directly affected by the proposed
amendments or repeal of rules wishes to express his data,
views, and arguments orally or in writing at a public hearing,
he must make a written request for hearing and submit this
request along with any written comments to Marvin Eicholtz,
Administrator, Procurement and Printing Division, Department of
Administration, PO 200135, Mitchell Building, Helena, Montana,
59620-0135. A written request for hearing must be received no
later than October 12, 1995.

8. If the agency receives requests for a public hearing on
the proposed amendment from either 10% or 25, whichever is less,
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of the persons who are directly affected by the proposed action;
from the administrative code committee of the legislature; from
a governmental subdivision or agency; or from an association
having not less than 25 members who will be directly affected,
a hearing will be held at a later date. Notice of the hearing
will be published in the Montana Administrative Register. Ten
percent of those persons directly affected has been determined
to be 800 persons based on 8,000 vendors interested in
submitting bids for supplies and services to the state of
Montana .

9.

e rules will be effective November 1, 1995.

—Yoo “‘fm,@o
Dal Smi r Chief Legal Counsel Lois Menzhes,(#Hirector
Rule Reviewer Department of Administration

Certified to the Secretary of State on September 1, 1995 .

17-9/14/95 MAR Notice No. 2-2-248



-1729-

BEFORE THE STATE AUDITOR
AND COMMISSIONER OF INSURANCE
OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING
ON PROPOSED ADOPTION
CONCERNING STANDARDS

In the matter of the proposed )
)
)
) FOR MARKETING AND
)
)
)

adoption of new rules I through
IV for long term care

APPROPRIATE SALE CRITERIA
AND NONFORFEITURE
REQUIREMENTS AND FORMS

TO: All Interested Persons.

1. On October 5, 1995, at 1:30 p.m., a public hearing
will be held in room 160 of the Mitchell Building, 126 N.
Sanders, Helena, Montana, to consider the adoption of new
rules I through Iv.

2. The rules as proposed to be adopted provide as
follows:

I __STANDARDS FOR KETING (1) Every insurer,
health care service plan or other entity marketing long-term
care insurance coverage in this state, directly or through its
producers, shall:

(a) Establish marketing procedures to agsure that any
comparison of policies by its agents or other producers will
be fair and accurate;

(b) Establish marketing procedures to assure excessive
insurance is not sold or issued;
(c) Display prominently by type, stamp or other

appropriate means, on the first page of the outline of
coverage and policy the following:

“Notice to buyer: This policy may not cover all of the
costs assocjated with long-term care incurred by the
buyer during the period of coverage. The buyer is
advised to review carefully all policy limitations.”

(d) Inquire and otherwise make every reasonable effort
to identify whether a prospective applicant or enrollee for
long-term care insurance already has accident and sickness or
long-term care insurance and the types and amounts of any such
insurance;

(e} Establish auditable procedures for verifying
compliance with this rule;

(f) If the state in which the policy or certificate is
to be delivered or issued for delivery has a senior insurance
counseling program approved by the Commissioner, the insurer
shall, at solicitation, provide written notice to the
prospective policyholder and certificateholder that such a

MAR Notice No. 6-60 17-9/14/95
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program is available and the name, address and telephone
number of the program; and

(g) For long-term care health insurance policies and
certificates, use the terms “noncancelable” or “level premium”
only when the insured has the right to continue the long-term
¢care insurance in force by the timely payment of premiums
during which period the insurer has no right to unilaterally
make any change in any provision of the insurance or in the
premium rate.

(2) In addition to the practices prohibited in Chapter
18, Title 33, Montana Code Annotated, the following acts and
practices are prohibited:

(a) Twisting or knowingly making any misleading
representation or incomplete or fraudulent comparison of any
insurance policies or insurers for the purpose of inducing, or
tending to induce, any person to lapse, forfeit, surrender,
terminate, retain, pledge, assign, borrow on or convert any
insurance policy or to take out a policy of insurance with
another insurer ;

(b} High pressure tactics gsuch as employing any method of
marketing having the effect of or tending to induce the
purchase of insurance through force, fright, threat, whether
explicit or implied, or undue pressure to purchase or
recommend the purchase of insurance; and

(c) Cold lead advertising such as making use directly or
indirectly of any method of marketing which fails to disclose
in a conspicuous manner that a purpose of the method of
marketing is solicitation of insurance and that contact will
be made by an insurance agent or insurance company.

(3) (a) With respect to the obligations set forth in
this subsection, the primary responsibility of an association,
as defined in Section 33-22-1107, MCA, when endorsing or
selling long-term care insurance shall be to educate its
members concerning long-term care issues in general so that
its members can make informed decisions. Associations shall
provide objective information regarding long-term care
insurance policies or certificates endorsed or sold by such
associations to ensure that members of such associations
receive a balanced and complete explanation of the features in
the policies or certificates that are being endorsed or sold.

(b) The insurer shall file with the insurance department
the following material:

(i) the policy and certificate;

(ii) a corresponding outline of coverage; and

(iii) all advertisements requested by the insurance
department .

(c) The association shall disclose in any long-term care
insurance scolicitation:

(i) the specific nature and amount of the compensation
arrangements (including all fees, commissions, administrative
fees and other forms of financial support) that the
association receives from endorsement or sale of the policy or
certificate to its members; and

17-9/14/95 MAR Notice No. 6-60
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(ii) a brief description of the process under which
such policies and the insurer issuing such policies were
selected.

(d) If the association and the insurer have interlocking
directorates or trustee arrangements, the association shall
discloge such fact to its members.

(e) The board of directors of associations selling or
endorsing long-term care insurance policies or certificates
shall review and approve such insurance policies as well as
the compensation arrangements made with the insurer.

(£} The association shall also:

(1) at the time of the association’s decision to
endorse, engage the services of a person with expertise in
long-term care insurance not affiliated with the insurer to
conduct an examination of the policies, including its
benefits, features, and rates and update such examination
thereafter in the event of material change;

(ii} actively monitor the marketing efforts of the
insurer and its agents; and
(iii) review and approve all marketing materials or

other insurance communications used to promote sales or sent
to members regarding such policies or certificates.

(g) No group long-term care insurance policy or
certificate may be issued to an association unless the insurer
files with the state insurance department the information
required in this subsection.

(h) The insurer ghall not issue a long-term care policy
or certificate to an association or continue to market such a
policy or certificate unleas the insurer certifies annually
that the association has complied with the requirements set
forth in this subsection.

(i) Failure to comply with the filing and certification
requirements of this rule constitutes an unfair trade practice
in violation of Chapter 18 of Title 33, Montana Code
Annotated.

AUTH: Sections 33-1-313 and 33-22-1121, MCA
IMP: Sections 33-22-1101 through 33-22-1121, MCA

Rule II PPROPRIATE SALE CRIT A (1) This rule shall
not apply to life insurance policies that accelerate benefits
for long-term care.

(2) Every insurer, health care service plan or other
entity marketing long-term care insurance (the “issuer”)
shall:

(a} develop and use appropriate sale criteria standards
to determine whether the purchase or replacement of long-term
care insurance is appropriate for the needs of the applicant;

(b) train its agents in the use of its appropriate sale
criteria standards; and

(c} maintain a copy of its appropriate sale criteria
standards and make them available for inspection upon request
by the commissioner.
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(3) (a) To determine whether the applicant meets the
standards developed by the issuer, the agent and issuer shall
develop procedures that take the following into consideration:

(i) the ability to pay for the proposed coverage and
other pertinent financial information related to the purchase
of the coverage;

(1i) the applicant’'s goals or needs with respect to
long-term care and the advantages and disadvantages of
insurance to meet these goals or needs; and

(iii) the values, benefits and costs of the
applicant ‘s existing insurance, if any, when compared to the
values, benefits and costs of the recommended purchase or
replacement.

(b} The issuer, and where an agent is involved, the
agent shall make reasonable efforts to obtain the information
set out in (3)(a) above. The efforts shall include
presentation to the applicant, at or prior to application, the
“Long-Term Care Insurance Personal Worksheet.” The personal
worksheet used by the issuer shall contain, at a minimum, the
information in the format contained in Form A, in not less
than twelve (12) point type. The issuer may request. the
applicant to provide additional information to comply with its
appropriate sale criteria standards. A copy of the issuer’'s
personal worksheet shall be filed with the commissioner,

(c} A completed personal worksheet shall be returned to
the issuer prior to the issuer’'s c¢onsideration of the
applicant for coverage, except the perasonal worksheet need not
be returned for sales of employer group long-term care
insurance to employees and their spouses.

(d) The sale or dissemination outside the company or
agency by the igsuer or agent of information obtained through
the personal worksheet in Form A is prohibited.

(4} The issuer shall use the appropriate sale criteria
standards it has developed pursuant to this rule in
determining whether igsuing long-term care insurance coverage
to an applicant is appropriate.

(5) Agents shall use the appropriate sale criteria )
standards developed by the issuer in marketing long-term care
insurance.

(6) At the same time as the personal worksheet is
provided to the applicant, the disclosure form entitled
“Things You Should Know Before You Buy Long-Term Care
Insurance” shall be provided. The form shall be in the format
contained in Form B, in not less than twelve (12) point type.

(7) If the issuer determines that the applicant does not
meet its financial appropriate sale criteria standards, or if
the applicant has declined to provide the information, the
issuer may reject the application. In the alternative, the
issuer shall send the applicant a letter similar to Form C.
However, if the applicant has declined to provide financial
information, the issuer may use some other method to verify
the applicant’'s intent. Either the applicant’s returned
letter or a record of the alternative method of verification
shall be made part of the applicant‘s file.
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(8) The issuer shall report annually to the commissioner
the total number of applications received from residents of
this state, the number of those who declined to provide
information on the personal worksheet, the number of
applicants who did not meet the appropriate sale c¢riteria
standards, and the number of those who chose to confirm after
receiving a appropriate sale criteria letter.

AUTH: Sectionsg 33-1-313 and 33-22-1121, MCA
IMP: Sections 33-22-1101 through 33-22-1121, MCA

Rule III NONFORFEITURE BENEFIT REQUIREMENT (1) No

policy or certificate may be delivered or issued for delivery
in this state unless the policy or certificate provides for
nonforfeiture benefits to the defaulting or lapsing
policyholder or certificate holder.

{a) For purposes of this rule, attained age rating is
defined as a schedule of premiums starting from the issue date
which increases with increasing age at least one percent per
year prior to age fifty (50), and at least three percent (3%)
per yvear beyond age fifty (50).

(b) For purposes of this rule, the nonforfeiture
benefit shall be a shortened benefit period providing paid-up
long-term care insurance coverage after lapse. The same
benefits (amounts and frequency in effect at the time of lapse
but not increased thereafter) will be payable for a qualifying
claim, but the lifetime maximum dollars or days of benefits
shall be determined as specified in (1) (c).

(¢) The standard nonforfeiture credit will be equal to
100 percent of the sum of all premiums paid, including the
premiumag paid prior to any changes in benefits. The insurer
may offer additional shortened benefit period options, as long
as the benefits for each duration equal or exceed the standard
nonforfeiture credit for that duration. However, the minimum
nonforfeiture credit shall not be leas than thirty (30) times
the daily nursing home benefit at the time of lapse. In either
event, the calculation of the nonforfeiture credit is subject
to the limitation of (1) (b).

{(d) No policy or certificate shall begin a nonforfeiture
benefit later than the end of the third year following the
policy or certificate issue date except that for a policy or
certificate with attained age rating, the nonforfeiture
benefit shall begin on the earlier of:

(i) the end of the tenth year following the policy or
certificate issue date; or

(ii) the end of the second year following the date the
policy or certificate is no longer subject to attained age
rating.

(e) Nonforfeiture credits may be used for all care and
services qualifying for benefits under the terms of the policy
or certificate, up to the limits specified in the policy or
certificate.

(2) All benefits paid by the insurer while the policy or
certificate is in premium paying status and in the paid up
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status will not exceed the maximum benefits which would have
been payable if the policy or certificate had remained in
premium paying status.

(3) There shall be no difference in the minimum
nonforfeiture benefits as required under this rule for
group and individual policies.

(4) The requirements set forth in this rule shall
become effective twelve (12) months after adoption of this
provision and shall apply as follows:

(a) except as provided in (4) (b), the provisions
of this rule apply to any long-term care policy issued in
this state on or after the effective date of this amended
regulation; and

(b) for certificates issued on or after the effective
date of this rule, under a group long-term care insurance
policy as defined in Section 33-22-1107 MCA, which policy was
in force at the time this rule became effective, the
provisions of this rule shall not apply.

(5) Premiums charged for a policy or certificate
containing nonforfeiture benefits shall be subject to the loss
ratio requirements of 6.6.3112 ARM treating the policy as a
whole.

(6) This rule does not apply to life insurance
policies or riders containing accelerated long-term care
benefits.

AUTH: Sections 33-1-313 and 33-22-1121, MCA
IMP: Sections 33-22-1101 through 33-22-1121, MCA

RULE IV __ADOPTIQN OF FORMS (1) The forns hereinafter listed
are hereby adopted and made a part of these rules for all
purpoges, and the same must be used as herein directed in
giving notice. Copies of the forms may be obtained from the
State Auditor upon request at Room 270 Mitchell Building, P.O.
4009, Helena, Montana 59604.

(a) Form A Long-Term Care Insurance Personal
Worksheet
(b) Form B Things You Should Know Before You
Buy Long-Term Care Insurance
{c) Form C Long-Term Care Insurance Appropriate

Sale Criteria Letter

AUTH: Sections 33-1-313 and 33-22-1121, MCA
IMP; Sections 33-22-1101 through 33-22-1121, MCA

17-9/14/95 MAR Notice No. 6-60



=1735-

3. Adoption of new rules I through 1V are necesasary
because of the passage of Senate Bill 329 which revised the
provisions of long-term health care insurance by prohibiting
the issuance of a refund to a person who is not the owner of
the policy; requiring appropriate sale criteria to accompany
each application for long-term care policies; and allowing the
commissioner of insurance to adopt rules pertaining to
nonforfeiture benefits and appropriate sale criteria.

4. Interested persons may present their data, views, or
arguments, either orally or in writing, at the hearing.
Written data, views or arguments may also be submitted to Gary
Spaeth, P.O. Box 4009, Helena, MT 59604-4009, and must be
received no later than October 12, 1995,

5. Gary Spaeth has been designated to preside over and

conduct the hearing.
k G. Cote
Deputy Insurance Commissioner

Certified to the Secretary of State this 1st day of September,
1995.
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BEFORE THE BOARD OF MEDICAL EXAMINERS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
amendment, repeal and adoption) THE PROPOSED AMENDMENT,

of rules pertaining to } REPEAL AND ADOPTION OF RULES
physician, acupuncturist, )  PERTAINING TO PHYSICIANS,
emergency medical technician, ) ACUPUNCTURISTS, EMERGENCY
physician assistant-certified,) MEDICAL TECHNICIANS, PHYSICIAN
podiatrist, and nutritionist ) ASSISTANTS-CERTIFIED,
licensure ) PODIATRISTS AND NUTRITIONISTS

TO: All Interested Persons:

1. On OQOctober 5, 1995, at 9:00 a.m., a public hearing
will be held in the conference room of the Professional and
Occupational Licensing Bureau, Lower Level, Arcade Building,
111 N, Jackson, Helena, Montana, to consider the proposed
amendment, repeal and adoption of rules pertaining to the Board
of Medical Examiners.

2. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)
“8.28,401 BOARD MEETINGS (1) The president of the board

elected in accordance with the provisiona of eeekien 37-3-201,
MCA, shall preside over all proceedings before the board. In
hip the pregident'gs absence, the vice-president shall preside.
In the absence of both, the senior member present shall

preaide.”

Auth: Sec. 37-3-203, MCA; IMP, Sec. 37-3-204, MCA

" 2 D TION: (1) through (2)(b) will remain the
same.

(3) The term "gecretary" used herein means the executive
secretary of the Montana state board of medical examiners.

(4) will remain the same.

(5) "Appllcant" means a person who has applied for a
license er—eertifieate to practice medicine in the state of

Montana, Q a person who hag applied to take a licensing
(6) and (7) will remain the same.
(8) _“Forei jical graduate’ Juat £
rritor ni
Di jict of ia; an
h ig 1i in th 1 lth Djrec £

Auth: Sec. 37-3-203, MCA; IMP, Sec. 37-3-102, 37-3-201,
7-3- 7-3- 7-3-307, 37-3-325, 37-3-326, MCA
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“8.28.403A GRADUATE TRAINING REQUIREMENTS FOR _ FOREIGN
MEDICAL GRADUATES (1) A license will not be granted to a
foreign medical graduate i

+ unleas such graduate has had
3 years of post-graduate training education in a post-graduate
institution that has been approved by ene—ef-these—couneils the
1 n 1

council op medical educatjon of the Amerjcan megical
- ; hi ;
Buccegsors

Auth: Sec. 37-3-203, MCA, IMP, Sec. 37-3-305, MCA

“8,28.404 INTERNSHIP (1) An appreved internship not
approved as required by seetienm 37-3-102(3]1), MCA, may be
approved ypon investigation by the board by through its
executive secretary or some other regularly licensed physician
or im any other manner—to—be-determined—ly repregentative whicgh
the board may choope., at the expense of the applicant
requesting approval of the internship.”

Auth: Sec. 37-3-203, MCA; IMP, Sec. 37-3-102, MCA

“8,28.405 RESIDENCY (1) A Rresidency which has not been
approved as required by seetien 37-3-102(42), MCA, may be
approved by-ap ypon investigation conducted by the board,
through its executive secretary or any other representative
which the board may choose, at the expense of the applicant.”

Auth: Sec. 37-3-203, MCA; IMP, Sec. 37-3-102, MCA

“§.28.406 E.C.F.M.G. REQUIREMENTS (1) will remain the

wi .
Auth: Sec. 37-3-203, MCA; IMP, Sec. 37-3- 7-3- .
7-3- , 37-3-311, MCA

MAR Notice No. B-28-43 17-9/14/95



\{

Auth: Sec. 37-3-203, MCA; IMP, Sec. 37-3-102, 37-3-306,
7-3-307, 37-3-309, MCA

“8,28,408 RECIPROCITY (1) An Aapplicante-whe—are

i for licensure by reciprocity or endorsement must have
successafully passed an examination deemed essentially
equivalent to the examipation given by the board te—these
appiicante—beingliecneed—by ejxamination. The examipation
given by the Licentjate Medical County of Capada ig deemed

Vi Vi

(2) BAn Aapplicante for ljicensure hy reciprocity may be
required, in the discretjon of the board, to take an
examination in—the-digeretionof the board after the board has
examined the application, amd the diploma of the applicant and
all other information surroundirng—the same received.

(3) will remain the same.

(4) Licengure by Rreciprocity is in the discretion of the
board, eﬂ—aﬂy—appiieaneféef—feeépfeetty after a full
examination of all documents fﬁ*ﬂiﬂhed*ﬁhe—beafd i "

Auth: Sec. 37-3-203, MCA; IMP, Sec. -3-

37-3-311, MCA

" PLICATIQONS FOR (1) will remain
the same.
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(2) The board

¥ may make an independent
investigation en of any applicant to determine that—he whegher
14 has the qualifications necessary to be licensed,

and whether ke the applicant has previously been guilty of any
offenses which would constitute unprofessional conduct, and—iw
addition The board may require the applicant to release any
information or records pertinent to the board’'s informatien
investigation. The board shall requlre the applicant to
furnish information on all states in which ke the applicant has
previously been licensed;. and—tThe applicant must furnish
references upon request by the board from anmy each community in
which ke the applicant has pfevieae+y practiced.

(3} will remain the same.

Auth: Sec._37-3-203, MCA; IMP, Sec. 37-3-101, 37-3-202,
37-3-309, MCA

“8.28,410 REFUSAL OF LICENSE (1) Whenever the board
ghall-have—refused refuges to grant a eertifieate license to an
applicant for any reason, as provided in seetitem 37-3-321, MCA,
the board shall eause give at least 38 20 days' netifiecatien
notice of its action to the applicant at his the appljicant's
last known address. The notice must advise the applicant of a
time and place e appear before the board if

to be heard and ty present evidence er and
argument .”

Auth: Sec. 37-3-203, MCA; IMP, Sec. 37-3-321, MCA

“8.28.411 REVOCATION OR SUSPENSION PROCEEDINGS (1) In
those cases brought pursuant to the provisions of seetien 37-3-
323, MCA, such proceedings may be initiated by any person or a
member of the board by the filing of a written, gigned
complalnt in whlch the charge or charges agaxnst the persen

a_r_e stated s.ep.@.:a;elx_ag_d thh

particularity
. Such a complaint may be delivered to and
filed with the board by any person of legal age or may be
delivered to and filed with the board by the executive
secretary of the board or by the attorney for the board E23)

Auth: . Sec. 37-3-203, MCA; IMP, Sec. 37-3-323, MCA

2 12 IN (1) The board will decide
reinstatement on an individual basis, upon the facts in the
case.”

Auth: Sec. 37-3-203, MCA; IMP, Sec. 37-3-324, MCA
“g.28,.414 TEMPORARY CERTIFICATE (1) Temporary
eertifieates licengeg are entirely within the discretion of the

board. The applicationsg, examination and information furnished
by the applicant will be carefully scrutinized ateng—with the

tyfﬁrﬂ}ﬁ—examiﬂatteﬁ—f&*eﬁ“by—fhe—app%ieaﬁf to determine whether
the applicant is qualified for a temporary eerttfieate license.
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(2) A} temporary eertifieates license must be reviewed

and signed by one member of the board, and—tThe applicant for a
must be interviewed by one of the board

members. A Fiemporary eertifieatesare licenge ig valid until
the next board meeting, at which time the board may extend it
for a period up Lo one year.

Auth: Sec. 37-3-203, MCA; IMP, Sec. 37-3-304, 37-3-307,
MCA

34254__5___XAMLH_119_ +&+Hm?hemexamiaa9hm+4*£}i—be—fhe

i redi h redi i n o
medical education or the American ostegpathi¢ association, and
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Auth: Sec. 37-3-203, MCA; IMP, Sec. 37-3- 7-3-307,
37-3-308, 37-3-311, MChA

“8.28.418 ANNUAL REGISTRATION AND FEES (1) will remain
the same.

(2) A physician actively engaged in the practice of
medicine on a permanent eeféif*eaee licenge shall pay an annual
licenge fee.
fee and return the required renewal form and required

: : ;
inLgImaL1Qﬂ_hgiQIg_An£1l4;L_LhﬁTnhlﬂlgiﬁnﬁmuaL“pgx_Lhﬁ
gﬁlLﬂﬂHﬁﬂQX4DggﬂlL1r:gErll5&QQ#Aﬂ_AEM_&;Zﬂ;AZQL_;Q_QIQQLALQ

(3) A physician with a permanent license not actively
engaged in the practice of medicine in this state or absent
from this state for a period of T gne or more years may renew
as an inactive licensee for am the annual fee ligted in ARM

.(4) will remain the same.”

Auth: Sec. 37-3-203, MCA; IMP, Sec. 37-3-313, MCA
“8.28.41 EGIST! (1) The board will keep a register

of all physicians licepnged in Montana, ghowing the gtatus of
each licgnse. ¥t—ohall-shew-whe-is currently

i Hag—annuat—regletration

Auth: Sec. 37-3-203, MCA; IMP, Sec. 37-3-20%5%, MCA
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“9.28.420 FEE SCHEDULE (1) The following fees will be
charged:
(a) Application fee - reciprocity $200-00 250.00
or endorsement
(b) Temporary certificate fee 2508 50.00
{c) will remain the same.
(d) Examination fee

£3)._for USMLE Step 3 200.00
- Component—I-———BPLEX 29006
411 Component II— FLEX 32500
i3} -—ComponentIIF—FLBX 520606
v (ii) SPEX 250-60 300.00
(e) Renewal fee (active) 34000 180,00
(f) Renewal fee (inactive) 55008 680,00
(g) will remain the same.

(h) Penalty fee 46066 150.00
(i) Verification fee 1000 15.00"

Auth: Sec. 37-1-134, 37-1-319, 37-3-203, MCA; IMP, Sec.
37-1-134, 37-3-203, 37-3-304, 37-3-308, 37-3-309, 3 3- 3 1, 37-
3-313, MCA

“8.28.504 FEES (1) and (2) will remain the same.
T

T =

Auth: Sec, 37-13-201, 37-13-301, 37-13-302, 37-13-304,
37-13-305, MCA; IMP, Sec. 37-1-134, 37-3-203, 37-13-302, 37-13-
304, 37-13-305, 37-13-306, MCA

"8.28.508 UNPROFESSIONAL CONDUCT Fhe—term

i In addition to
those forms of unprofessional conduct defined in 37-1-316, MCA,
the following is unprofessional conduct for a licensee or
license applicant under Title 37, chapter 13:

(1) Commission of an act of sexual abuse, misconduct, or
exploitation. Each of the following acts constitutes sexual
abuse, misconduct or exploitation, even where the patient is
perceived as geductive:

(a) physical or verbal sexual contact or intercourse
during the course of the professional relationship, whether in
or out of the practitioner’'s place of business;

(b} failure to maintain appropriate boundaries;

(c) failure to provide the patient with an opportunity to
undress and dress in private;

(d) failure to provide the patient with the opportunity
to wear underwear or a patient gown during treatment;

(e) failure to fully drape all parts of the patient's
body except that being treated; failure to obtain informed
verbal consent before undraping or treating the patient’s
breasts, buttocks, abdomen or genitals;

(£} use of inappropriate parts of the practitioner’s body
to brace the patient;

(g) palpation by other than the practitioner’'s hands;
palpation beyond that which is necessary to accomplish a
competent examination or treatment;

(h}) sexual repartee, innuendo, jokes or flirtation;
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(i) sexual comments about the patient’s person or
clothing;

(3) inquiry into the patient’s sexual history or behavior
beyond that which is necessary for a competent examination,
diagnosis or treatment. The practitioner shall not be
unnecessarily intrusive; the practitioner ghall not verbalize
any value judgment concerning the patient’s sexual history or
behavior;

(k) attempting to diagnose or treat a sexual issue beyond
the practitioner’s scope of training or practice;

(1) failure to refer a case of suspected sexual abuse for
more specialized professional helpr;

(2) Failure to obtain informed consent for treatment, In
order to obtain informed consent, the practitioner must give
the patient at least:

(a) a description of the proposed treatment, including:

(i) the body part to be treated,

(ii) the type of treatment,

(iii) the possible sensations the patient might feel,
(iv) the duration of treatment, and;

(v) the possible outcome of the treatment:;

(b) the practitioner’'s reason or rationale for the
treatment proposed;

(c}) the choice to accept or reject the proposed
treatment, or any part of it, before or during the treatments;

(3) Failure to maintain appropriate patient charts in the
English languagesr;

(4) Failure to utilize sterile needle technique, as
articulated by the national commission for the certification of
acupuncturists, or its successor:;
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(1ii) the acupuncturist may not be required to refer any
patient to a particular provider or supplier or take any other
acgtion that the acupuncturigt determines not to be in the
patient’s begt interegt; .
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Faili transf rtinent and pecegsary patient
rec o icen 1th r vi h i
h ijent’ ivi n
i h i ' t r v
2 h ifical r
i : ; "
Auth: Sec. 37-1-134, 37-1-136, 37-1-319, 37-13-201, MCA;
IMP, Sec. 7-13- 7-1- 7-1- 7-1-31 7-1-
7- 7-1- -1- , 37-13-311, 37-13-312, MCA

“8.28.904_ D NITI (1) Advanced EMT service means a

(22) through (26) (a) will remain the same.

4+er(b) is responsible for the proper application of
patient care techniques and quality care provided by the
advanced EMT in the local program;

+d¥+(g¢) has been approved in writing bpy—alli—ehe leeal

(e} through (37) will remain the same.”

Auth: Sec, 37-1-131, 50-6-203, MCA; IMP, Sec. -6-203,
MCA

“ 0 VALE: (1) through (5) will remain the
same.

(a) he is certified by the board; or

(b) complles w1th 8.28.908(4)<; _or

ifi an r nd functionj n
t-of- m ical rvi lic by the
m 13 1 i v j

gervices in Montana: Or
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(6) through (8) (d) will remain the same.”

Auth: Sec. 37-1-131, 50-6-203, MCA; IMP, Sec. 50-6-203,
50-6-204, 50-6-205, MCA

"8,28,1109 EMT - ADVANCED:; ACTS ALLOWED (1) through
(3) (b) will remain the same.
{g) or, whep he ig participating in a contipuing
; = - )

(4) through (6) will remain the same.”
Auth: BSec. 37-1-131, 50-6-203, MCA; IMP, Sec. 50-6-203,
50-6-205, MCA

“8,28.1505 FEES (1) through (5) will remain the same.
£ \' i i i i
46+ (7) All fees provided for in this rule are non-
refundable.
4%+ (8) The date for annual license renewal and payment
of fees therefore is set by the beard . i

3 withi : ) £ ¢ 1 4 {13 .

Auth: Sec, 37-1-134, 37-20-201, MCA; IMP, Sec. 37-1-134,

37-20-203, 37-20-302, MCA
“9,28.1701 FEES (1) The annual renewal fee for a

podiatrist whether actively engaged or not, in the practice of
podiatry in the state of Montana shall be $340-066 150.00.
(2) The following fees will be charged:

(a) Endorsement or reciprocity $2600-606 250.00

(b) will remain the same.

(c) Penalty fee 14666 150,00
5 ]5 QQ"

Auth: Sec. 37-1-134, 37-6-106, MCA; IMP, Sec. 37-1-134,
37-3-203, 37-6-302, 37-6-303, MCA

“8,28.1806 FEES (1) through (1) (c) will remain the same.
Verifj - .

Auth: Sec. 37-1-134, 37-25-201, MCA; IMP, Sec. 37-1-134,
37-3-203, 37-25-201, 37-25-302, 37-25-307, MCA

3. The Board is proposing to repeal ARM 8.28.413,
8.28.1114, 8.28.1124, and 8.28.1520, the text of which is
located at pages 8-860, 8-895, 8-898.3 and 898.4, and B8-905 and
8-906, Administrative Rules of Montana, respectively. The
authority section for 8.28.413 is 37-3-203, MCA and
implementing section is 37-3-203, MCA; authority for 8.28.1114
is 37-1-131, 50-6-203, MCA and implementing is 50-6-203, 50-6-
205, MCA; authority for 8.28,1124 is 37-1-131, 50-6-203, MCA
and implementing is 50-6-203, 50-6-204, MCA; authority for
8.28.1520 is 37-20-202, MCA and implementing is 37-20-409, MCA.
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4. The proposed new rules will read as follows:

‘I T INFECTT WASTES (1) Each physician
licensed by the board shall store, transport off the premises,
and dispose of infectious wastes, as defined in 75-10-1003,
MCA, in accordance with the requirements set forth in 75-10-
1005, MCA.

(2) Used sharps are properly packaged and labeled within
the meaning of 75-10-1005(1) (a), MCA, when this is done as
required by the Occupational Safety and Health Administration
(OSHA). If OSHA has no such requirements, the physician shall
place them in a heavy, leakproof, puncture-resistant cardboard
box and secure the 1id with reinforced strapping tape. The
container shall bear the words ‘used medical sharps’ on a
distinctive label taped or securely glued on the container.”

Auth: Sec. 37-1-131, 37-3-203, 75-10-1006, MCA; IMP, Sec.
75-10-1006, MCA

“II _MANAGEMENT OF INFECTIQUS WASTES (1) Each
acupuncturist licensed by the board shall store, transport off
the premises, and dispose of infectious wastes, as defined in
75-10-1003, MCA, in accordance with the reguirements set forth
in 75-10-1005, MCA.

(2) Used sharps are properly packaged and labeled within
the meaning of 75-10-1005(1) (a), MCA, when this is done as
required by the occupational safety and health administration
(OSHA) . If OSHA has no such requirements, the acupuncturist
shall place them in a heavy, leakproof, puncture-resistant
cardboard box and secure the lid with reinforced strapping
tape. The container shall bear the words ‘used medical sharps’
on a distinctive label taped or securely glued on the
container.”

Auth: Sec. 37-1-131, 37-13-201, 75-10-1006, MCA; IMP,
Sec. 75-10-1006, MCA

‘ (1) Each emergency
medical technician licensed by the board shall store, transport
off the premises, and dispose of infectious wastes, as defined
in 75-10-1003, MCA, in accordance with the requirements set
forth in 75-10-1005, MCA.

(2) Used sharps are properly packaged and labeled within
the meaning of 75-10-1005(1) (a), MCA, when this is done as
required by the occupational safety and health administration
(OSHA) . If OSHA has no such requirements, the emergency
medical technician shall place them in a heavy, leakproof,
puncture-registant cardboard box and secure the lid with
reinforced strapping tape. The container shall bear the words
‘used medical sharps’ on a distinctive label taped or securely
glued on the container.”

Auth: Sec., 37-1-131, 50-6-203, 75-10-1006; IMP, Sec. 75-
10-1006, MCA

" AGEMENT QF INFECTI TES (1) Fach physician
assistant-certified licensed by the board shall store,
transport off the premises, and dispose of infectious wastes,
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as defined in 75-10-1003, MCA, in accordance with the
requirements set forth in 75-10-1005, MCA,

(2) Used sharps are properly packaged and labeled within
the meaning of 75-10-1005(1) (a), MCA, when this is done as
required by the occupational safety and health administration
(OSHA) . If OSHA has no such requirements, the physician
assigtant-certified shall place them in a heavy, leakproof,
puncture-registant cardboard box and secure the lid with
reinforced strapping tape. The container shall bear the words
‘uged medical sharps' on a distinctive label taped or securely
glued on the container.”

Auth: Sec. 37-1-131, 37-20-201, 37-20-202, 75-10-1006,
MCA; IMP, 75-10-1006, MCA

“V__MANAGEMENT OF INFECTIQUS WASTES (1) Each podiatrist
licensed by the board shall store, transport off the premises,
and dispose of infectious wastes, as defined in 75-10-1003,
MCA, in accordance with the requirements get forth in 75-10-
1005, MCA.

(2) Used sharps are properly packaged and labeled within
the meaning of 75-10-1005(1) (a), MCA, when this is done as
required by the occupational safety and health administration
(OSHA) . If OSHA has no such requirements, the podiatrist shall
place them in a heavy, leakproof, puncture-resistant cardboard
box and secure the lid with reinforced strapping tape. The
container shall bear the words ‘used medical sharps' on a
distinctive label taped or securely glued on the container.”

Auth: Sec. 37-1-131, 37-6-106, 75-10-1006, MCA; IMP, 75-
10-1006, MCA

“VI_MANAGEMENT OF INFECTIQUS WASTES (1) EBach
nutritionist licensed by the board shall store, transport off
the premises, and dispose of infectious wastes, as defined in
75-10-1003, MCA, in accordance with the requirements set forth
in 75-10-1005, MCA.

(2) Used sharps are properly packaged and labeled within
the meaning of 75-10-1005(1) (a), MCA, when this is done as
required by the Occupational Safety and Health Administration
(OSHA) . If OSHA has no such requirements, the nutritionist
shall place them in a heavy, leakproof, puncture-resistant
cardboard box and secure the lid with reinforced strapping
tape. The container shall bear the words ‘used medical sharps’
on a distinctive label taped or securely glued on the
container.”

Auth: Sec. 37-1-131, 37-25-201, 75-10-1006, MCA; IMP,
Sec. 75-10-1006, MCA

*VI] UNPROFESSTONAL CONDUCT In addition to those forms
of unprofessional conduct defined in 37-1-316, the following is
unprofessional conduct for a licensee or license applicant
under Title 37, chapter 3:

(1) Conviction, including conviction following a plea of
nolo contendere, of an offense involving moral turpitude,
whether misdemeanor or felony, and whether or not an appeal is
pending;

17-9/14/95 MAR Notice No. '8-28-43



-1749-

(2) Fraud, misrepresentation, deception or concealment of
a material fact in applying for or securing a license, or
license renewal, or in taking an examination required for
licensure; as used herein, "material" means any false or
misleading statement or information;

(3) Conduct likely to deceive, defraud or harm the
public;

(4) Making a false or misleading statement regarding the
licensee’s skill or the effectiveness or value of the medicine,
treatment, or remedy prescribed by the licensee or at the
licensee’'s direction in the treatment of a disease or other
condition of the body or mind;

(5) Resorting to fraud, misrepresentation or deception in
the examination or treatment of a person, or in billing, giving
or receiving a fee related to professional services, or
reporting to a person, company, institution or organization,
including fraud, misrepresentation or deception with regard to
a claim for benefits under Title 39, chapter 71 or 72;

(6) Use of a false, fraudulent or deceptive statement in
any document connected with the practice of medicine;

(7) Having been subject to disciplinary action of another
state or jurisdiction against a license or other authorization
to practice medicine, based upon acts or conduct by the
licensee similar to acts or conduct that would constitute
grounds for disciplinary action underx Title 37, chapter 3 or
these rules; a certified copy of the record of the action taken
by the other state or jurisdiction is evidence of
unprofessional conduct;

(8) Willful disobedience of a rule adopted by the board,
or an order of the board regarding evaluation or enforcement of
discipline of a licensee;

(9) Habitual intemperance or excessive use of an
addictive drug, alcohol or any other substance to the extent
that the use impairs the user physically or mentally;

(10) Failing to furnish to the board or its investigators
or representatives information legally requested by the board;

(11} Failing to cooperate with a lawful investigation
conducted by the board;

(12) Failing to report to the board any adverse judgment,
gettlement or award arising from a medical liability claim or
other unprofessional conduct;

(13) Obtaining a fee or other compensation, either
directly or indirectly, by the misrepresentation that a
manifestly incurable disease, injury or condition of a person
can be cured;

(14) Abusive billing practices;

(15) Commission of an act of sexual abuse, misconduct, or
exploitation related to the licensee’s practice of medicine;

(16) Administering, dispensing, prescribing or ordering a
controlled substance, as defined by the federal food and drug
administration or successors, otherwise than in the course of
legitimate or reputable professional practice;

(17) Conviction or violation of a federal or state law
regulating the possession, distribution or use of a controlled
substance, as defined by the federal food and drug
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administration or successors, whether or not an appeal is
pending;

(18) Testifying in court on a contingency basis;

(19) Conspiring to misrepresent or willfully
migrepresenting medical conditions improperly to increase or
decrease a settlement, award, verdict or judgment;

(20) Except as provided in this subsection, practicing
medicine as the partner, agent or employee of, or in joint
venture with, a person who does not hold a license to practice
medicine within this state; however, this doeg not prohibit:

(a) the incorporation of an individual licensee or group
of licensees as a professional service corporation under Title
35, chapter 4;

(b) a single consultation with or a single treatment by a
person licensed to practice medicine and surgery in another
state or territory of the United States or a foreign country;

{¢) the organization of a professional limited liability
company under Title 35, chapter 8 for the providing of
professional services as defined in Title 35, chapter 8;

(d) practicing medicine as the partner, agent or employee
of, or in joint venture with, a hospital, medical assistance
facility or other licensed health care provider; however,

(i) the partnership, agency, employment or joint
venture must be evidenced by a written agreement containing
language to the effect that the relationship created by the
agreement may not affect the exercise of the physician‘s
independent judgment in the practice of medicine, and

(ii) the physician’s independent judgment in the
practice of medicine must in fact be unaffected by the
relationship, and

(iii) the physician may not be required to refer any
patient to a particular provider or supplier or take any other
action that the physician determines not to be in the patient’'s
best interest;

(21) Failing to transfer pertinent and necegsary medical
records to another licensed health care provider, the patient
or the patient’'s representative when requested to do so by the
patient or the patient’'s legally designated representative;

(22) Any other act, whether specifically enumerated or
not, that ir fact constitutes unprofessional conduct;

(23) Failing to comply with an agreement the licensee has
entered into with the program established by the board under
37-3-203(4)."

Auth: Sec. 37-1-319, MCA; IMP, Sec. 37-3-202, 37-3-305,
37-3-309, 37-3-323, MCA

"VIIT UNPRQFESSIONAL CONDUCT 1In addition to those forms
of unprofessional conduct defined in 37-1-316, MCA, the
following is unprofegsional conduct for a licensee or license
applicant under Title 37, chapter 25:

(1) Conviction, including c¢onviction following a plea of
nolo contendere, of an offense involving moral turpitude
whether misdemeanor or felony, and whether or not an appeal is
pending;

(2) Fraud, misrepresentation, deception or concealment of
a material fact in applying for or securing a license, or
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license renewal, or in taking an examination required for
licensure; as used herein, "material" means any false or
misleading statement or information;

(3) Conduct likely to deceive, defraud or harm the
public;

(4) Making a false or misleading statement regarding the
licengee’'s skill or the effectiveness or value of the
treatment, or remedy prescribed by the licensee or at the
licensee’s direction in the treatment of a disease or other
condition of the body or mind;

(5) Resorting to fraud, misrepresentation or deception in
the examination or treatment of a person, or in billing, giving
or receiving a fee related to professional services, or
reporting to a person, company, institution or organization,
including fraud, misrepresentation or deception with regard to
a claim for benefits under Title 39, chapter 71 or 72;

(6) Use of a false, fraudulent or deceptive statement in
any document connected with the practice of dietetics-
nutrition;

(7) Having been subject to disciplinary action of another
gtate or jurisdiction against a license or other authorization
to practice dietetics-nutrition, based upon acts or conduct by
the licensee similar to acts or conduct that would conatitute
grounds for disciplinary action under Title 37, chapter 25 or
these rules; a certified copy of the record of the action taken
by the other state or jurisdiction is evidence of
unprofessional conduct;

(8) Willful disobedience of a rule adopted by the board,
or an order of the board regarding enforcement of discipline of
a licensee;

(9) Habitual intemperance or excesgsive use of an
addictive drug, alcohol or any other substance to the extent
that the use impairs the user physically or mentally;

(10) PFailing to furnish to the board or its investigators
or representatives information legally requested by the board;

(11) Failing to cooperate with a lawful investigation
conducted by the board;

{12) Failing to report to the board any adverse judgment,
settlement or award arising from a medical liability claim or
other unprofessional conduct;

(13) Obtaining a fee or other compensation, either
directly or indirectly, by the misrepresentation that a
manifeatly incurable disease, injury or condition of a person
can be cured;

(14) Abusive billing practices;

(15) Commission of an act of sexual abuse, misconduct or
exploitation related to the licensee’s practice of dietetics-
nutrition;

(16) Conviction or violation of a federal or state law
regulating the possession, distribution or use of any drug or
any controlled substance, as defined by the federal food and
drug administration or suc¢cessors, whether or not an appeal is
pending;

(17) Testifying in court on a contingency basis;
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(18) Conspiring to misrepresent or willfully
misrepresenting medical conditions improperly to increase or
decrease a settlement, award, verdict or judgment;

(19) Except as provided in thias subsection, practicing
dietetics-nutrition as the partner, agent or employee of, or in
joint venture with, a person who does not hold a license to
practice dietetics-nutrition within this state; however, this
does not prohibit:

(a) the incorporation of an individual licensee or group
of licensees as a professional service corporation under Title
35, chapter 4; or

{(b) the organization of a professional limited liability
company under Title 35, chapter 8 for the providing of
professional services as defined in Title 35, chapter 8; or

(¢} practicing dieteticsg-nutrition as the partner, agent
or employee of, or in joint venture with, a hospital, medical
agsistance facility or other licensed health care provider;
however,

(1) the partnership, agency, employment or joint
venture must be evidenced by a written agreement containing
language to the effect that the relationship created by the
agreement may not affect the exercise of the nutritionist’s
independent judgment in the practice of dietetics-nutrition,
and

(ii) the nutritionist’s independent judgment in the
practice of dietetics-nutrition must in fact be unaffected by
the relationship, and

(i1i) the nutritionist may not be required to refer any
patient to a particular provider or supplier or take any other
action that the nutritionist determines not to be in the
patient’'s best interest;

(21) Failing to transfer pertinent and necessary patient
records to another licensed health care provider, the patient
or the patient’s representative when requested to do so by the
patient or the patient’s legally desighated representative;

{22) Practicing dietetics-nutrition as a registered or
licensed nutritionist in this state without a current active
Montana license; such unlicensed practice shall be grounds for
denial of a license to that individual if the application is
made subsequent to such conduct;

{23) Any other act, whether specifically enumerated or
not, that in fact constitutes unprofessional conduct.”

Auth: Sec. 37-1-319, 37-25-201, MCA; IMP, Sec. 37-25-308,
MCA

" PR IONAL T In addition to those forms of
unprofessional conduct defined in 37-1-316, the following is
unprofesgsional conduct for a licensee or license applicant
under Title 37, chapter 20:

1) Conviction, including conviction following a plea of
nolo contendere, of an offense involving moral turpitude,
whether misdemeanor or felony, and whether or not an appeal is
pending;

(2) Fraud, misrepresentation, deception or concealment of
a material fact in applying for or securing a license, license
renewal, utilization plan or in taking an examination required

17-9/14/95 MAR Notice No. 8-28-43



=1753-

for licensure; as used herein, "material® means any false or
misleading statement or information;

(3) Conduct likely to deceive, defraud or harm the
public, including but not limited to practicing while subject
to a physical or mental condition which renders the licensee
unable to safely engage in the practice of medicine;

(4) Making a false or misleading statement regarding the
licensee’s s8kill or the effectiveness or value of the medicine,
treatment, or remedy prescribed by the licensee or at the
licensee’s direction in the treatment of a disease or other
condition of the body or mind;

(5) Resorting to fraud, misrepresentation or deception in
the examination or treatment of a person, or in billing, giving
or receiving a fee related to profegsional services, or
reporting to a person, company, institution or organization,
including fraud, misrepresentation or deception with regard to
a claim for benefits under Title 39, chapter 71 or 72;

(6) Use of a false, fraudulent or deceptive statement,
whether written or verbal, in connection with the physician
assistant-certified’s practice of medicine;

(7) Having been subject to disciplinary action of another
state or jurisdiction against a license or other authorization
to practice medicine, based upon acts or conduct by the
licensee similar to acts or conduct that would constitute
grounds for disciplinary action under Title 37, chapter 20 or
these rules; a certified copy of the record of the action taken
by the other state or jurisdiction is evidence of
unprofessional conduct;

(8) Willful disobedience of any section in Title 37,
chapter 20, MCA, any rule adopted by the board, any order of
the board regarding enforcement of discipline of a licensee, or
any term, condition or limitation imposed on the licensee in a
utilization plan;

(9) Habitual intemperance or excessive use of an
addictive drug, alcohol or any other substance to the extent
that the use impairs the user physically or mentally; this
provision does not apply to a licensee who is maintaining an
approved therapeutic regimen as described in 37-3-203, MCA;

(10) Failing to furnish to the board or its investigators
or representatives information legally requested by the board;

(11) Failing to cooperate with a lawful investigation
conducted by the board;

(12) Failing to report to the board any adverse judgment,
settlement or award arising from a medical liability claim or
other unprofessional conduct;

(13) Obtaining a fee or other compensation, either
directly or indirectly, by the misrepresentation that a
manifestly incurable disease, injury or condition of a person
can be cured;

(14) Abusive billing practices;

(15) Commission of an act of sexual abuse, migconduct or
exploitation related to the licengee’s practice of medicine;

(16) Administering, dispensing, prescribing or ordering a
controlled substance, as defined by the federal food and drug
administration or successors, otherwise than in the course of
legitimate or reputable professional practice;
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(17) Conviction or violation of a federal or state law
regulating the possession, distribution or use of a controlled
substance, as defined by the federal food and drug
administration or successors, whether or not an appeal is
pending;

(18) Testifying in a legal proceeding on a contingency
basis;

(19) Conspiring to misrepresent or willfully
misrepresenting medical conditions improperly to increase or
decrease a settlement, award, verdict or judgment;

(20) Except as provided in this subsection, practicing
medicine as the partner, agent or employee of, or in joint
venture with, a person who does not hold a license to practice
medicine within this state; however, this does not prohibit:

(a) the incorporation of an individual licensee or group
of licensees as a professional service corporation under Title
35, chapter 4; or

(b) the organization of a professional limited liability
company under Title 35, chapter 8 for the providing of
professional services as defined in Title 35, chapter B8; or

(c) practicing medicine as the partner, agent or employee
of, or in joint venture with, a hospital, medical assistance
facility or other licensed health care provider; however,

(i) the partnership, agency, employment or joint
venture must be evidenced by a written agreement containing
language to the effect that the relationship created by the
agreement may not affect the exercise of the physician’'s
independent judgment in the practice of medicine, and

(ii) the physician’s independent judgment in the
practice of medicine must in fact be unaffected by the
relationship, and

(iii) neither the physician nor the physician assistant-
certified may be required to refer any patient to a particular
provider or supplier or take any other action that the
physician or physician asgistant-certified determines not to be
in the patient’s best interest;

(21) Failing to transfer pertinent and necessary medical
records to another licensed health care provider, the patient
or the patient’'s representative when requested to do so by the
patient or the patient’'s legally designated representative;

(22) Promoting the sale of services, goods, appliances or
drugs in such a manner as to exploit the patient for the
financial gain of the licensee or a third party;

(23) Willfully harassing, abusing or intimidating a
patient, either physically or verbally;

(24) Failing to maintain a record for each patient which
accurately reflects the evaluation, diagnosis and treatment of
the patient;

(25) Failing to exercise appropriate supervision over
persons who provide health care under the supervigion of the
licensee;

(26) Any other act, whether specifically enumerated or
not, that in fact constitutes unprofessional conduct.”

Auth: Sec. 37-20-202, MCA; IMP, Sec. 37-1-319, 37-3-202,
37-20-201, 37-20-402, MCA
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"X UNPROFESSIONAL CONDUCT 1In addition to those formag of
unprofessional conduct defined in 37-1-316, MCA, the following
is unprofessional conduct for a licensee or license applicant
under Title 37, chapter 6:

(1) Conviction, including conviction following a plea of
nolo contendere, of an offense involving moral turpitude,
whether misdemeanor or felony, and whether or not an appeal is
pending;

{2) Fraud, misrepresentation, deception or concealment of
a material fact in applying for or securing a license, or
license renewal, or in taking an examination required for
licensure; as used herein, "material® means any false or
misleading statement or information;

(3) Conduct likely to deceive, defraud or harm the
public;

(4) Making a false or misleading statement regarding the
licensee’s skill or the effectiveness or value of the medicine,
treatment or remedy prescribed by the licensee or at the
licensee's direction in the treatment of a digease or other
condition of the body or mind;

(5) Resorting to fraud, misrepresentation or deception in
the examination or treatment of a person, or in billing, giving
or receiving a fee related to professional services, or
reporting to a person, company, institution or organization,
including fraud, misrepresentation or deception with regard to
a claim for benefits under Title 39, chapter 71 or 72;

(6) Use of a false, fraudulent or deceptive statement in
any document connected with the practice of podiatric medicine;

(7) Having been subject to disciplinary action of another
state or jurisdiction against a license or other authorization
to practice podiatric medicine, based upon acts or conduct by
the licensee similar to acts or conduct that would constitute
grounds for disciplinary action under Title 37, chapter 6 or
these rules; a certified copy of the record of the action taken
by the other state or jurisdiction is evidence of
unprofessional conduct;

(8) Willful disobedience of a rule adopted by the board,
or an order of the board regarding evaluation or enforcement of
discipline of a licensee;

(9) Habitual intemperance or excessive use of an
addictive drug, alcohol or any other substance to the extent
that the use impairs the user physically or mentally;

(10) Failing to furnish to the board or its investigators
or representatives information legally requested by the board;

(11) Pailing to cooperate with a lawful investigation
conducted by the board;

(12) Failing to report to the board any adverse judgment,
gettlement or award arising from a medical liability claim or
other unprofessional conduct;

(13) Obtaining a fee or other compensation, either
directly or indirectly, by the misrepresentation that a
manifestly incurable disease, injury or condition of a person
can be cured;

(14) Abusive billing practices;
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(15) Commission of an act of sexual abuse, misconduct or
exploitation related to the licensee’'s practice of podiatric
medicine;

(16) Administering, dispensing, prescribing or ordering a
controlled substance, as defined by the federal food and drug
administration or successors, otherwise than in the course of
legitimate or reputable professional practice;

(17) Conviction or violation of a federal or state law
requlating the possession, distribution or use of a controlled
substance, as defined by the federal food and drug
administration or successors, whether or not an appeal is
pending;

(18) Testifying in court on a contingency basis;

(19) Conapiring to migrepresent or willfully
misrepresenting medical conditions improperly to increase or
decrease a settlement, award, verdict or judgment;

(20) Except as provided in this subsection, practicing
podiatric medicine as the partner, agent or employee of, or in
joint venture with, a person who does not hold a license to
practice podiatric medicine within this state; however, this
does not prohibit:

(a) the incorporation of an individual licensee or group
of licensees as a professional service corporation under Title
35, chapter 4; or

(b) the organizatijon of a professional limited liability
company under Title 35, chapter 8 for the providing of
professional services as defined in Title 35, chapter 8; or

(¢) practicing podiatric medicine as the partner, agent
or employee of, or in joint venture with, a hospital, medical
asgistance facility or other licensed health care provider;
however,

(i) the partnership, agency, employment or joint
venture must be evidenced by a written agreement containing
language to the effect that the relationship created by the
agreement may not affect the exercise of the podiatrist’'s
independent judgment in the practice of podiatric medicine, and

(ii) the podiatrist’s independent judgment in the
practice of podiatric medicine must in fact be unaffected by
the relationship, and

(iii) the podiatrist may not be required to refer any
patient to a particular provider or supplier or take any other
action that the podiatrist determines not to be in the
patient’s best interest;

(21) Failing to transfer pertinent and necessary medical
records to another licensed health care provider, the patient
or the patient’'s representative when requested to do so by the
patient or the patient’'s legally designated representative;

(22) Any other act, whether aspecifically enumerated or
not, that in fact constitutes unprofessional conduct.”

Auth: 37-1-319, 37-6-106, MCA; IMP, Sec. 37-6-311, MCA

"XI1 LE ERY CERTIFI (1) Ankle surgery
certification will be granted to a doctor of podiatric medicine
licensed to practice in Montana, or to an otherwise qualified
applicant for a license to practice podiatric medicine in
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Montana, who makes application on forms provided by the board,
and who:

(a) submits proof of certification by the American board
of podiatriec surgery; or

(b) submits proof of current licensure or certification
to perform ankle surgery in another state whose licensing
standards at the time the license or certificate was issued
were essentially equivalent, in the judgment of the board, to
those of this state; or

(c) (1} submits proof of completion of a podiatric
surgical residency approved in the year of the candidate's
residency by the council on podiatric medical education or the
American board of podiatric surgery or successor(s), and

(ii) submits evidence satisfactory to the board of not
fewer than 25 ankle surgeries performed within the five years
immediately preceding the application.

(2) The applicant shall submit a nonrefundable fee of
$100 with the application for certification in ankle surgery.”

Auth: Sec, 37-6-106, MCA; IMP, Sec. 37-6-107, MCA

5. Following are the reasons for the proposed amendments,
repeals and adoptions:

AMENDMENTS

:  Stylistic changes to comply with gender
neutrality policy.

ARM 8.28,402, 8.28.403h, 8.28.404, 8.28.405, 8.28.408,

Clarify ambiguities, set forth licensing
requirements with more specificity, comply with gender
neutrality policy, improve grammar and punctuation, and define
undefined terms in existing statutes and rules.

REASON: Improve uniformity of licensing reguirements, and
eliminate potentially discriminatory waiver provision.

REASON: Define a term used in existing rules and clarify
existing language. Because the two former national physician
examinations (the examination given by the National Board of
Medical Examiners ["NBME*] and the Federation Licensing
Examination ["FLEX*]) have been combined into a single national
examination (the United States Medical Licensing Examination
["USMLE*]1, and because NBME and FLEX are no longer offered, it
is necessary to amend these rules to reflect current
educational, testing and licensing modalities and standards.
For the same reasong, it is necessary to specify what
combinations of components of the old exams and the new exam
will demonstrate the level of medical knowledge required for
licensure of physicians intending to practice in Montana.
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REASON: House Bill 518, New Section 9(3) provides for 20
days’ notice in the case of proposed disciplinary action for
unprofessional conduct. Section 37-3-321, MCA provides that
the board must afford a licensee a hearing prior to denial of
licensure for unprofessional conduct or lack of qualifications.
This amendment will make the rule consistent with the statute’s
specified time of notice.

ARM 8,208,418
Implement 37-3-313(3), MCA, a general statute, by
the specifics set forth in the proposed amendment.

7

REASON: Due to the increase in numbers of applicants for
licensure and participants in the impaired physician program
authorized in 37-3-203, MCA, there are greater demands on the
board’'s budget. The legislature approved an increase of
$135,818 from the previous biennium. The raiseg authorized
herein are estimated to generate $46,230. The remainder of the
approved budget increase can be funded out of the board's
existing cash reserve in its special revenue account.
Additionally, 37-1-101, MCA, as amended by the 1995
Legislature, requires the department, rather than the board, to
set the dates for annual renewal. Accordingly, ARM 8.28.1505
must be changed to be consistent with the statute. Since the
first year of implementation of ARM 8.28,1505 has passed, the
last sentence of the rule is no longer applicable.

A2

REASON: House Bill 518 repealed the existing statutory
definitions of "unprofessional conduct" by which the Board of
Medical Examiners could impose license discipline on
physicians, podiatrists, acupuncturists, physician assistants-
certified and nutritionists, and thereby protect the public.
House Bill replaced existing, specific statutory language with
more generic definitions of "unprofessional conduct," designed
to apply generally to all professions and occupations licensed
under Title 37. 1In some cases, a8 here, the transition from
specific to general statutory language lowered existing high
atandards, or lost some important element in the translation.

Recognizing that possibility, the Legislature wisely
allowed the professional and occupational licensing boards to
supplement House Bill 518's general definitions by board rules
tailored to meet the needs of the specific professions, and the
public served by them. House Bill 518, New Section 19(5). The
definitions of "unprofessional conduct" proposed by these
amendments and new rules will raise the standards of
professional conduct, or maintain currently high standards, and
improve protection of the public.

4
REASON: These proposed amendments eliminate the Board of
Medical Examiner requirements for Advanced EMT and Emergency
Medical Technician-Defibrillation services. The amendments are
necessary because the Department of Public Health and Human
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Services now has specific authority (50-6-301 - %0-6-327, MCA)
for licensing of these services and has adopted administrative
rules concerning their requirements. The proposed amendments
asgure coordination with the administrative rules adopted by
the Department of Public Health and Human Services.

REASON; These proposed amendments establish a procedure
for out-of-state emergency medical technicians to legally
perform their services in Montana, providing they are
functioning on an emergency medical service licensed by the
Department of Public Health and Human Services or functioning
on a service exempt from licensing by the Department of Public
Health and Human Services. From a practical standpoint, this
allows EMTs to legally function during patient transfers
between in-state and out-of-state hospitals and for reciprocity
along the border between Montana and other states.

1

REASON; The proposed amendment provides that advanced
EMT's may perform their “acts allowed" during continuing
education programs and clinical rotations provided they obtain
approval by their off-line medical director. Currently, the
advanced EMTs, once they have completed their initial
education, have no method of performing their skills in
supervised clinical practice settings. This amendment assures
the ability to provide on-going clinical education to the EMTs.

REPEALERS

ARM 8.28.413
REASQON: The rule invades the jurisdiction of the Montana
Supreme Court to regulate the practice of law.

2
REASON:; See reason for proposed amendment of ARM 8.28.904
above.

BARM 8.28.1124
REASON; See reason for proposed amendment of ARM 8.28.904
above.

1
ARM 8.28.1520 defines “unprofessional conduct"

for physician assistants-certified. In order to foster
consistency in the professional standards and rules for the
various professions regulated by the Board of Medical
Examiners, the definitions of “unprofeasional conduct"
contained in existing ARM 8,28.1520 are re-cast in language
comparable to that used in the proposed rules for physicians,
podiatrists, acupuncturists, etc., with some additional
provisions which the Board believes will enhance protection of
the public.

For the same reasons, New Rules VII, VIII, IX and X are
proposed for the professions identified in the respective
texts.
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NEW_RULES

New v, Vv v AGEMENT NFECTIOU.
WASTES

REASQN: The Board is required by 75-10-1006, MCA, to
adopt rules concerning the management of infectious wastes.

w_Rul VIiI Ix
REASON: See above reason for Proposed Repealers.
W ERY
REASQON: Pursuant to 37-6-107, MCA, the Board is required to

determine the standards and requirements necessary to protect
the public for certification of licensed podiatrists or
applicants to perform surgery on the ankle. After
consultations with the Montana Podiatric Medical Association
and research into national standards for qualification in ankle
surgery, the Board proposes the foregoing rules.

6. Interested persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to the Board of
Medical Examiners, 111 North Jackson, P.0., Box 200513, Helena,
Montana 59620-0513, to be received no later than 5:00 p.m.,
October 12, 1995,

7. Patricia I. England, attorney, has been designated to
preaide over and conduct this hearing.

BOARD OF MEDICAL EXAMINERS

JAMES BONNET, JR., M.D.
PRESIDENT

/
BY: éﬁ;;;w.’zz1-zgilef;

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

B
/{Zw Ui Sk,

ANNIE M, BARTOS, RULE REVIEWER

Certified to the Secretary of State, September 1, 1995,

17-9/14/95 MAR Notice No. 8-28-43



-1761-

BEFORE THE BOARD OF OUTFITTERS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON

amendment and adoption of rules) PROPOSED AMENDMENT OF RULES

pertaining to the outfitting } PERTAINING TO FEES AND ADOPTION

industry ) OF NEW RULES ON MORATORIUM AND
} OPERATIONS PLAN REVIEW

TO: All Interested Persons:

1. On October 4, 1995, at 9:00 a.m., a public hearing
will be held in the Professional and Occupational Licensing
Bureau conference room, Lower Level, Arcade Building, 111 N.
Jackson, Helena, Montana, to consider the proposed amendment of
ARM 8.39.,518, and the proposed adoption of new rules on
operations plan review and regulation of a moratorium on
outfitter licenses involving hunting use.

2. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

-

(1) through (c) will remain the same.

(1) annual licens8e...........ccviunvann 56 235

(ii) through (6) will remain the same.”

Auth: Sec, 37-1-131, 37-1-134, 37-47-201, 37-47-306, MCA;
IMP, Sec. 37-1-134, 37-47-30&, 37-47-307, MCA

3. The proposed new rules will read as follows:

‘I __PURPOSE (1) The purpose of the rules under this
subchapter is to implement the intent of the Montana
Legislature, as expressed in House Bills 195 and 196 from the
1995 Montana legislative sesaion, to "encourage the continuance
of a viable outfitting industry”, to “protect the hunting
regsource, public health, public safety, and public welfare",
and to reduce “new hunting uses of areas by outfitters when the
new uges will cause undue conflict with existing hunting uses
of the area.”

Auth: Sec. 37-47-201, MCA; IMP, Sec. 37-47-201, 37-47-
315, MCA

“I1__MORATORIUM (1) Except as provided in (2), the
number of outfitting licenses for operations involving hunting
use may not exceed the number of licenses existing on the
passage date of House Bill 195 of the 1995 Montana legislative
session.

(2) The moratorium on outfitting licenses for operations
involving hunting use does not apply to individuals who
submitted a completed application for license prior to the
effective date of House Bill 195, and who met all
qualifications for licensure on the date of application.
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(3) Applications for licensure as an outfitter with an
operations plan involving hunting use will be determined, once
all qualifications are accepted by the board, if and when an
existing license lapses, or is surrendered, revoked, or
otherwise terminated.

(4) Applications will be considered completed, and will
be added to a waiting list for available licenses, by
categories identified in new rule III, only after the following
conditions have been met:

(a) the application has been submitted with the required
fee;

{b) the board has reviewed the applicant's qualifications
and determined that the applicant is eligible for licensure
with respect to the applicant’'s qualifications; and

(c}) the review process under rules adopted pursuant to
37-47-202(5){(d), if applicable, has been completed by the
board, with a finding that the proposed operations plan is
eligible for licensure.

(5) An applicant who does not meet the experience
requirements and other qualifications for licensure will not be
added to the waiting list for available licenses. An applicant
whose proposed operation plan has been disapproved by the board
ghall not be added to the waiting list for available licenses.

(6) Once added to the category-specific waiting list,
applications shall be processed from this list according to
conditions and priorities identified in new rule III."

Auth: Sec. 37-47-201, MCA; IMP, Sec. 37-47-201, 37-47-
315, MCA

“I1I APPLICANT CATEGORIES - CONDITIONS AND PRIQRITIES

(1) Consideration of applications for available licenses
shall be subject to the conditions and priorities set forth in
the categories below. Applications within the same category
shall be prioritized on the waiting list according to the date
on which the application is placed on the waiting list.

(a) Applications for licensure involving the
corresponding surrender of an existing outfitter's license
shall be approved without regard to the category-specific
waiting list and without a review of the operation plan under
37-47-202(5) (d), provided that:

(i) the applicant is otherwise qualified for a license;

(ii) an existing outfitter surrenders his license on or
before the date of licensure for the applicant and does so
specifically for the benefit of the applicant; and

(iii) the number of clients proposed under the
applicant’'s operations plan replaces, but doea not exceed, the
number of clients surrendered by the outfitter or outfitters
transferring such use for the benefit of the applicant under an
approved operations plan,

(b) Applications for licensure involving the proposed
purchase of a portion of an existing outfitter's operations
plan that is documented to have once existed as the entire
operation of a separate licensed outfitter, shall be granted
firgt priority under (b) through (d), provided that:

(1) the applicant is otherwise qualified for a license;
and
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(i1) the number of clients under the applicant's
operations plan replaces, but does not exceed, the number of
clients surrendered by the outfitter transferring such use
under an approved operations plan.

(c) Available licenses not taken by applicants under (b)
shall then be made available to applicants whose applications
for licensure involve the proposed purchase of a portion of an
exigting outfitter's operations plan by the applicant that does
not qualify for (b). Such applications shall be granted second
priority under categories (b) through (d), provided that:

(i) the applicant is otherwise qualified for a license;
and

(ii) the number of clients under the applicant's
operations plan replaces, but does not exceed, the number of
clients surrendered by the outfitter transferring such use
under an approved operationa plan.

(d} Available licenses not taken by applicants under (b)
and (c) shall then be made available to applicants proposing
new use. Applications for licensure involving new proposed use
shall be considered under 37-47-202(5)(d) and rules adopted
pursuant thereto. Such applications shall be granted third
priority under categoriea (b) through (d), provided that:

(i) the board's consideration of the application under
37-47-202(5) (d) results in a final determination by the board
that the new operations plan will not cause an undue conflict
with existing hunting use of the proposed area.”

Auth: Sec. 37-47-201, MCA; IMP, Sec. 37-47-201, 37-47-
315, MCA

“JV__REVIEW AND APPROVAL OF NEW OPERATIONS PLAN AND
V (1) A currently

licensed outfitter with an approved operations plan on file
with the board of outfitters shall not initiate an expansion of
net client hunting use under such plan without first applying
for and receiving approval from the board for such expansion.

(2) Except as provided in (3) and (4), net client hunting
uge for outfitters licensed on or prior to October 1, 1995,
shall be determined by taking the highest total number of
hunting clients served by the outfitter and any guides working
under the supervision of the outfitter in any one year from
1988 until 1995, as specified on the outfitter's client report
logs submitted to the board. The existing net client hunting
use of each outfitter shall be affirmed by oath of the
outfitter, specifying the year from which the use is
designated, and shall be submitted on a form provided by the
board. The use designated by the outfitter shall be subject to
random audit of client report logs.

(3) Net client hunting use for outfitters licensed on or
after October 1, 1995, shall be equal to the net client hunting
use transferred from an existing outfitter to the applicant
under new rule III(a), (b) or (¢) as applicable, or in the
case of new use, shall be determined by the board as part of
its order issued under (8).

(4) In cases where a federal agency regulates net client
hunting use on federal lands, net client hunting use of the
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outfitter providing authorized services on such lands shall be
taken from the use designated by such federal agency. In all

other cases, net client hunting use on federal lands shall be

determined under either (2) or (3), as applicable.

(5} An application for proposed expansion in net client
hunting use under an existing operationa plan, and applications
by license applicants proposing new operations plans involving
hunting use, shall be made on forms provided by the board. If
the proposal contemplates use on public land, the application
must be accompanied by a letter or other written evidence of
the public agency with jurisdiction, indicating that the use
will be approved by the public agency if the board grants such
approval. Solicitation of comments on applications shall be
made by publication in the Montana administrative register, and
by mailing a copy of the proposal, with an invitation to submit
comments on the proposal, to:

(a) the Montana outfitters and guides association;

(b) the fishing outfitters association of Montana;

(¢) any state, federal, local, or tribal land managing
agency with jurisdiction over the outfitter's area of operation
where the net increase in client hunting use is proposed;

(d) any regional ocutfitters or guides association of
which the board is aware that is located in close proximity to
the area to be affected by the proposal; and

{e) any sportspersons' association of which the board is
aware that is located in close proximity to the area to be
affected by the proposal.

(6) The hearing shall be scheduled no earlier than 30
days after and no later than 60 days after publication in the
Montana administrative register. Comments may be presented in
writing prior to or on the hearing date, or orally at the
hearing.

(7) The board shall review the proposal and any comments
submitted for consideration of the following:

(a) any documentation of prior hunting use by non-
outfitted parties;

(b) any documentation of prior conflicts or other
altercations between outfitted and non-outfitted partiesg in the
area of the proposal;

(¢) any documentation of prior hunting use by outfitted
parties;

(@) any documentation of prior conflicts or other
altercations between clients of one outfitter with the clients
of another outfitter in the area of the proposal; and

(e) any data available from the department of fish,
wildlife & parks or other agency as to the availability of game
animals in the area of the proposal and the potential effect on
such availability presented by the proposal.

(8) The board shall determine, bagsed on its consideration
of the factors presented under (7), whether the proposal will
cause an undue conflict with existing hunting uses of the area,
constituting a threat to the public health, safety, or welfare.
The board shall issue an order, supported by findings of fact
and conclusions of law, either granting, denying, or modifying
the proposal.
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(9) A party aggrieved by the board's decision may appeal
such decision to the district court in the county affected by
the proposal, within 30 days following publication of the final
order in the Montana administrative register.”

Auth: Sec, 37-47-201, MCA; IMP, Sec. 37-47-201, MCA

REASON; The change to the fee rule is necessary to produce
adequate funding of the legislatively-approved appropriation
for the board in fy 96 and fy 97. The current fee schedule
generates approximately $262,000.00 per year in
revenue. The board's cash balance as of July 1, 1995 was
approximately $59,841.00. A combination of anticipated
revenue and the board's cash balance is insufficient to meet
expenditures, approved by the legislature for FY 96 and FY $7

at approximately $374,000.00 per year.

7/1/95 balance $ 59,841.00
Anticipated revenue 262.527.00Q
Total resources $322,368.00
Legislatively-approved Appropriation $374,088.00
Projected shortfall as of 7/1/96 (51,720.00)
Projected yearly shortfall every year

thereafter (revenue minus expenditures) -{(111, 841.00)

In light of the projected shortages detailed above, the board
has voted to attempt to reduce expenditures to $325,771.00
dollars per year to reduce the revenue shortfall. With
expenditures set at $325,771.00, the board will still have a
revenue shortfall under existing income and cash balances.

7/1/95 balance $ 59,841.00
Anticipated revenue 262.527.00
Total resources $322,368.00
Board-reduced expenditures $325,771.00
Projected shortfall as of 7/1/96 (3,403.00)
Projected yearly shortfall every year

thersafter (revenue minus axpenditures) (63,244.00)

The fee increase proposed in this notice is necessary to make
up the projected revenue shortfall, and will result in the
board operating without a surplus cash balance.

$63,244.00 ghortfall divided by 750 outfitters $85.00

The new rules are necessary to effectuate the purpose of the
legislation, expressed in House Bills 19% and 196 from the 1995
Montana Legislature. House Bill 195 mandates that the Board
enforce and regulate a moratorium on the issuance of ocutfitter
licenses involving hunting clients. House Bill 196 mandates
that the Board adopt standards for review of new operations
plans involving hunting use and proposed expansions in net
client hunting use under existing operations plans. The Board
needs to get rules in place as close aa possible to October 1,
1995 in order to evaluate applications submitted on or after
that date.
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4. Interested persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to the Board of
Outfitters, 111 North Jackson, P.0. Box 200513, Helena, Montana
59620-0513, to be received no later than 5:00 p.m., October 12,
1995,

5. Colleen A, Graham, attorney, has been designated to
preside over and conduct the hearing.

BOARD OF OUTFITTERS
Q. KURT HUGHES, CHAIRMAN

Ll 2E 4

ANNIE M. BARTOS, CHIE? COUNSEL
DEPARTMENT OF COMMERCE

E M BARTOS RULE REVIEWER

Certified to the Secretary of State, September 1, 1995.
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BEFORE THE BOARD OF PASSENGER TRAMWAY SAFETY
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PROPOSED ADOPTION

adoption of new rules pertain- ) OF NEW RULE I BOARD ENGINEER

ing to inspections and ) CONDUCTING ACCEPTANCE

conference call meetings ) INSPECTION AND II NOTICE OF
) CONFERENCE CALL MEETINGS

NO PUBLIC HEARING CONTEMPLATED

TO: All Interested Persons:

1. On October 14, 1995, the Board of Passenger Tramway
Safety proposes to adopt the above-stated rules.

2. The proposed new rules will read as follows:

“I _BOARD ENGINEER CONDUCTING ACCEPTANCE INSPECTION

(1) The board of passenger tramway safety's concracted
inspection engineer shall not serve as the certified inspection
engineer for the acceptance inspection of any new, relocated or
major modified tramway.

(2) The board's contracted inspection engineer shall
observe the acceptance testing procedure on all new, relocated
or major modified tramways, as outlined by the certified design
engineer retained by the ski area, and shall assure that the
procedures meet the requirements of the Montana board of
passengex tramway safety rules. The board's contracted
inspection engineer shall provide the tramway owner with an
inspection report of those items not complying with the Montana
board of passenger tramway safety rules. On occasion of final
acceptance testing of any tramway installation, the retained
board inspection engineer shall test and independently report
to the board. The report will be taken into consideration for
the final decision made by the board.

(3) Any acceptance testing procedure completed without
the presence of the board's contracted inspection engineer will
not be accepted, and must be repeated in the presence of the
board's contracted inspection engineer before certification
will be granted.”

Aucth: Sec, 23-2-721, 23-2-722, MCA; IMP, Sec. 23-2-722,
MCA

“Il NOTICE OF CONFERENCE CALL MEETINGS (1) There shall
be a three-day waiting period from the time of request for
conference call meetings involving non-emergency matters. The
party requesting the conference call meeting shall provide all
reports, forms, applications, and other materials to the
Montana board of passenger tramway safety administrative
assistant, no later than three days prior to the conference
call meeting. In any emergency requiring immediate action of
the board, the chairman may call an emergency conference call
meeting with proper notification as required by law.”

Auth: Sec, 23-2-721, MCA; IMP, Sec. 23-2-271, MCA
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REASQN; New rule I is being proposed so that the Board
engineer can be present during the tramway inspections to
ensure that the inspection procedure is carried out in
compliance with passenger tramway safety rules.

New rule II is necessary to allow adequate notice of, and
participation in, all board conference calls; and to ensure
that the public and board members have all pertinent material
in hand before such conference calls.

3. Interested persons may submit their data, views or
arguments concerning the proposed adoptions in writing to the
Board of Passenger Tramway Safety, Lower Level, Arcade
Building, 111 North Jackson, P.O. Box 200513, Helena, Montana
59620-0513, to be received no later than 5:00 p.m., October 12,
1995.

4. If a person who is directly affected by the proposed
adoptions wishes to present his data, views or arguments orally
or in writing at a public hearing, he must make written request
for a hearing and submit the request along with any comments he
has to the Board of Passenger Tramway Safety, Lower Level,
Arcade Building, 111 North Jackson, P.0O. Box 200513, Helena,
Montana 59620-0513, to be received no later than 5:00 p.m.,
October 12, 1995.

5. If the Board receives requests for a public hearing on
the proposed adoptions from either 10 percent or 25, whichever
is less, of those persons who are directly affected by the
proposed adoptions, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision or
from an association having no less than 25 membera who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be 2 based on the 15 licensed
tramways in Montana,

BOARD OF PASSENGER TRAMWAY SAFETY
KEVIN TAYLOR, CHAIRMAN

BY: (//Z«u T ZLL@w

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

(v D0 Bruitin

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, September 1, 1995,
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BEFORE THE BOARD OF PUBLIC EDUCATION
OF THE STATE OF MONTANA

In the matter of the
amendment of Teacher
Certification

) NOTICE OF PROPOSED

) AMENDMENT OF ARM

) 10.57.403 CLASS 3

) ADMINISTRATIVE CERTIFICATE;
) 10.57.405 CLASS S

) PROVISIONAL CERTIFICATE

NO PUBLIC HEARING
CONTEMPLATED

To: All Interested Persons

1. On October 18, 1995, the Board of Public Bducation proposes to
amend 10.57.403 Class 3 Administrative Certificate and
10.57.405 Class 5 Provisional Certificate.

2. The rules as proposed to be amended provide as follows:

1 (1) through
(8) remain unchanged.

(9) Supervisor endorsement : This administrative
endorsement 1is issued in specific fields such as math, music,
special education, and guidance and counseling, or in general
areas such as elementary education, secondary education and
curriculum development. This endorsement may be issued to
applicants who submit acceptable evidence of successful
completion, at an accredited institution of higher learning, of
a master's degree in the area requested for endorsement. The
applicant must meet eligibility requirements for a class 1 or
class 2 teaching certificate endorsed in the field of
specialization. Also required is verification of three years of
successful experience as an appropriately certified and assigned
teacher i

] 1 - 3 : -
experience Mmay be substituted by three vears of experience

. - 1 ea -
teaching program to include a student teaching componenc, The
following professional training 1is required:

(a) at least 14 graduate semester (21 graduate quarter)
credits in education or the equivalent to include:
(i) general school administration,

(ii) administration in the special area to be endorsed,
{iii) supervision of instruction,

{iv) basic school finance, and

(v} school law.
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(b) a supervised practicum/internship (minimum of 4
semester (6 quarter) credits or appropriate waiver). The
recommendation of the appropriate official(s) is required.

AUTH: Sec. 20-4-102, MCA IMP;: Sec. 20-4-106, MCA

290,257,405 CLASS S5 PROVISIONAL CERTIEICATE (1) through (6)
remain unchanged.

(7) Administrative certificate:

(a) Superintendent endorsement: Class 5 certification

with a plan of professional 1ntent leading to a class 3
{administrative) certificate with a superintendent endorsement
may be issued to applicants who meet the following minimum
requirements:

(i} Eligibility for a «c¢lass 1, 2, or 5 teaching
certificate,

(1i} Verification of a minimum of three years of
successful experlence as an approprlately certlfled and a551gned
teacher,
im;il_edumm_andmnuhme_zm_mmmﬂg
experience may be gubgtituted by three vears of experience as a

N : -
ighgg;__nﬁzgnglgglﬁﬁf4m?1TggmQlgL?gn__gf__QT_ﬁngg;jJ__gggggL;Qn

AUTH: Sec. 20-2-114 MCA IMP: Sec. 20-2-121, MCA

3. The board is proposing these amendments to the rules in
order to change the language to include school psychologist to
the supervisor endorsement and administrative certificate
language.

4. Interested parties may submit their data, views or
arguments concerning the proposed amendments in writing to
Wilbur Anderson, Chairman, Board of Publi¢ Education, 2500
Broadway, Helena, MT 59620, no later than October 17, 1995.

5. 1If a person who is directly affected by the proposed
amendments WwWishes to express their data, views or arguments
orally or in writing at a public hearing, they must make written
request for a hearing along with any written comments they have
to Wilbur Anderson of the Board of Public Education, 2500
Broadway, Helena, MT 59620, no later than October 17, 1995.
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6. If the board receives request for a public hearing on
the proposed amendments from either 10 or 25%, whichever is
less, of the persons who are directly affected by the proposed
amendments, from a governmental subdivision or agency, or from an
association having not less than 25 members who will be directly
affected, a hearing will be held at a later date. Notice of the
hearing will be published in the Montana Administrative
Register. Ten percent of the those directly affected has been
determined to be 51 as there are 511 active school discricts in
Montana.

é//é/%o/ Zé@zﬁ

WAYNE BUEHANAN, Fxecutive Secretary
Board of Public Education

Certified to the Secretary of State on 9/1/95.
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BEFORE THE FISH, WILDLIFE & PARKS COMMISSION and
THE DEPARTMENT OF FISH, WILDLIFE & PARKS
OF THE STATE OF MONTANA

In the matter of the adoption ) NOTICE OF PUBLIC
of a new rule relating to the ) HEARING ON PROPQSED
adjustment of the Teton-Spring ) ADOPTION

Creek bird preserve boundary. )

To: All Interested Persons.

1. On October 10, 1995, at 7:00 p.m. a public hearing will
be held in the meeting room of the Choteau Country Club at
Choteau, Montana, to consider the adoption of new rule I.

2. The proposed new rule provides as follows:

I TETQN- N E UND,
ADJUSTMENT (1) The boundary of the Teton-Spring Creek bird
preserve established by 87-5-405 MCA, is adjusted by changing
the eastern boundary in sections 12 and 13 in township 24 north,
range 5 west, to the Truchot Road. This boundary adjustment
removes all land in section 12 and all land in the northern % of
section 13 in township 24 north, range 5 west from inclusion
within the preserve.

AUTH: 87-1-301, 87-5-402, MCA IMP: 87-1-305, 87-5-401, MCA

3. The rationale for the proposed new rule is as follows:
The commission and department have been regqguested by Charles
Crane, a landowner on the eastern side of the Teton-Spring Creek
bird preserve, and by the Montanans for Private Property Rights,
an organization from Choteau, to make the boundary change. The
existing eastern boundary line in sections 12 and 13 runs
through a plowed field. The boundary line is impossible for
hunters to identify and also makes it difficult to conduct game
damage hunts. Establishing the Truchot Road as the boundary
will respond to these problems with a clearly defined and easily
identified boundary.

4. Interested persons may present their data, views or
arguments either orally at the hearing or in writing. Written
data, views or arguments may be submitted to Mike Aderhold,
Region 4 Supervisor, Montana Fish, Wildlife & Parks, P.0Q. Box
6610, Great Falls, Montana 59406, and must be received no later
than October 12, 1995.

5. Mike Aderhold, or another hearing examiner designated
by the commission and department, will preside over and conduct
the hearing.

RULE REVIEWER

Robert N. Lane Patrick Grah Director, DFWPR,

and Secretar f Fish, Wildlife &
Parks Commission

& PARKS

GAr—

Certified to the Secretary of State on September 1, 1995.
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BEFORE THE DEPARTMENT OF TRANSPORTATION
OF THE STATE OF MONTANA

In the matter of the proposed NOTICE OF PUBLIC

)
adoption of rules regarding staggered ) HEARING
registration of motor carriers )
with multiple fleets of vehicles )
)
)
TO: All Interested Persons.
1. On October 5, 1995, at 9 a.m., a public hearing will

be held in the auditorium of the Department of Transportation
building at 2701 Prospect, Helena, Montana, to consider the
adoption of rules made necesgary by the passage of SB 47 during
the 1995 Legislative Session (Chapter 42, Laws of 1995), The
proposed rules concern staggered registration of motor carriers
with multiple fleets of vehicles licensed wunder the
International Registration Plan or "IRP“. The rules will be
effective on January 1, 1996, because that is the effective date
of SB 47. .

2. The proposed rules provide as followsa:

RULE 1 TERM PERMIT AND TRAILER IMPLEMENTATION (]) Term permits
and trailer registrations issued to vehicles licensed under an
annual registration period will be prorated to coincide with the
vehicle registration period. This rule expires December 31,
1996.

AUTH: 61-3-716 and 61-10-155 MCA

IMP: 61-3-313, 61-3-711 through 61-3-733, 61-10-107 and

61-10-121 MCA

REASON: Fees for term permits and trailer registrations are not
prorated for a partial year but are a "flat fee" for a 12-month
period. Puring the initial implementation of staggered

registration for wvehicles licensed under the International
Registration Plan (IRP) some fleets will be assessed less than
12 months of registration fees; other fleets will be assegsed
more than 12 months of registration fees. This temporary rule
allows permit fees and trailer fees to be charged to coincide
with the same expiration date as registration fees. It is not
necessary for the proposed rule to exist beyond December 31,
1996, because at that time all such permits and registrations
will coincide. Eventually, the rule will allow the Department
to even out the workload in the licensing section and more
evenly distribute the cash collectiona throughout the year.

RULE 11 FLEE SFER. (1) Motor carriers with multiple
fleets of vehicles may tranasfer vehicles owned by that carrier
from one fleet to another fleet only one time each calendar
year.
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(2) Ad valorem taxes on the transferred vehicles will be
prorated to the end of the annual registration period of the
fleet into which the vehicles were transferred.

(3) Gross vehicle weight fees are not transferrable but
will be credited to the fleet from which the vehicles were
tranaferred. Gross vehicle weight fees will be asasessed in the
fleet into which the vehicles have been transferred.

(4) All registration fees must be repaid on vehicles
transferred into the new fleet.

AUTH: Chapter No. 42, Lawa of 1995, 61-3-716 MCA

IMP: Chapter No. 42, Laws of 1995, 61-3-717, 61-3-725 MCA

REASQON: The proposed rule establishes uniform administrative
procedures and clarifies the statutory requirements of section
61-3-725, MCA, by providing motor carriers with multiple fleets
of vehicles a standard procedure for transferring vehicles from
one IRP fleet to another IRP fleet owned by the same company or
carrier. Under this rule, owner-operators are not limited to
transferring from one company (motor carrier) to another company
only once during the calendar year.

U, E F EGISTRATIO] PERIOD (1) Motor
carriers with multiple fleets of vehicles may change the annual
registration period for a fleet, upon request of the owner, to
the same registration period of one or more of the owner’s other
fleets.

{2} The change of registration period for a fleet must be
done during the renewal period assigned to the fleet before
transfer.

(3) Ad valorem taxes and gross vehicle weight fees will be
prorated to the end of the new registration period.

(4) The annual registration period begins on the first day
of a calendar quarter., Asg used in this subsection, "calendar
quarter" means a period of three consecutive months which end on
March 31, June 30, September 30, or December 31.

AUTH: Chapter No. 42, Lawa of 1995, 61-3-716 MCA

IMP: Chapter No. 42, Laws of 1995, 61-3-716 MCA

REASON: This rule establishes guidelines and procedures for
consolidating IRP fleets of vehicles for a carrier with multiple
fleets.

RULE IV ___ GRACE PERIOD (1) Grace periods do not apply to
vehicles licensed under 61-3-711 through 61-3-717 and 61-3-721
through 61-3-733, MCA. Vehicle registrations must be renewed on
or before the last day of the month for the designated annual
registration period.

AUTH: Chapter No. 42, Laws of 1995, 61-3-716 MCA

IMP: Chapter No. 42, Laws of 1995

REASON : Proposed rule IV establishes uniform procedures and
clarifies the statutes with regard to grace periods. Vehicles
licensed under the International Registration Plan (IRP) must
renew registrations prior to the expiration date of the current
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registration.
RULE VvV _ PAYMENT OF FEES (1) Vehicles subject to staggered

registration through the IRP muat remit all fees at the time of
registration. Fees may not be remitted quarterly, semi-annually
or monthly.

AUTH: Chapter No. 42, Laws of 1995, 61-3-716 MCA

IMP: Chapter No. 42, Laws of 1995

REASON; This rule is necessary to ensure that all fees,
including gross weight fees, for vehicles registered under the
International Registration Plan be paid at the time of
registration.

RULE VI TERM PERMIT EXPIRATION (1) Special permits and
restricted route load permits issued on IRP credentials to a
vehicle 1licensed under the international regiscration plan
expire with the registration.

AUTH: Chapter No. 42, Laws of 1995, 61-3-716 MCA

IMP: Chapter No. 42, Laws of 1995

REASON: Proposed rule VI provides the same expiration date for
all credentials issued on an IRP cab card. The proposed rule
also aids the application of uniform enforcement by providing
a single expiration date.

3. Interested persons may present their data, views or
arguments, either orally or in writing, at the hearing. Written
data, views or arguments may also be submitted to Carolyn
Knuckles at the Montana Department of Transportation, 2701
Prospect, P.0. Box 201001, Helena, MT 59620-1001, and must be
received no later than 5 p.m., October 13, 1995.

4. William D. Hutchison has been designated to preside
over and conduct the hearing.

EPARTMENT OF TRANSPORTATION

Lyle Manley, Rule Revdewer

Certified to the Secretary of State August 30 , 1995,

MAR Notice No. 18-72 17-9/14/95



~1776~

BEFORE THF DEPARTMENT OF NATURAIL RESOURCES
AND CONSERVATION
OF THE STATE OF MONTANA

NOTTCE OF PROPOSED
REPEAL

In the matter of the repeal )

of Rule 36.2.201, board model )

procedural rule )
) NO PUBI.TC HEARING
) CONTEMPLATED

TO: All Interested Persons,
1. on October 14, 1995, the Department of Natural
Resources and Conservation proposes to repeal rule 36.2.201

which is the board model procedural rule.

2. Rule 36.2.201, the rule proposed to be repealed, is
on page 36-11 of the Administrative Rules of Moptana.

AUTH: Section 2-4-201, MCA
IMP: Section 2-4-201, MCA
3. The repeal of Rule 36.2.201 is necessary because the

Board of Natural Resources and Conservation was eliminated by
Section 500, Chapter 418, Laws of Montana 1995.

4. Interested parties may submit their data, views, or
arguments concerning the proposed repeal in writing to Don
MacIntyre, Department of Natural Resources and Conservation,
1520 East Sixth Avenue, Helena, Montana 59620, Any comments
must be received no later than October 12, 1995,

DEPARTMENT OF NATURAl RESOURCES
AND CONSE TION

ARTHUR R. CLINCH, DIRECTOR

DONALD D. MaPTNTYRE,

RULE REVIEWER

Certified to the Secretary of State September 1, 1995,
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BEFORE THE DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION
OF THE STATE OF MONTANA

NOTICE OF PROPOSED
REPEAL

In the matter of the repeal )

of Rule 26.2.101, department )

of stare lands model )
) NO PUBLIC HEARING
) CONTEMPLATED

procedural rule

TO: All Interested Persons.

1. On October 14, 1995, the Department of Natural
Resources and Conservation proposes to repeal rule 26,2,201
which i1s the Department of State Lands model procedural rule.

2. Rule 26.2.201, the rule proposed to be repealed, is
on page 26-23 of the Administrative Rules of Montana.

AUTH: Section 2-4-201, MCA
IMP: Section 2-4-201, MCA
3. The repeal of Rule 26.2.201 is necessary because the

Department of State Lands was eliminated by Section 500,
Chapter 418, Laws of Montana 1995.

4, Tnterested parties may submit their data, views or
arguments concerning the proposed repeal in writing to Don
MacTntyre, Department of Natural Resources and Conservation,
1520 Fast Sixth Avenue, Helena, Montana 59620. Any comments
must be received no later than October 12, 1995,

DEPARTMENT OF NATURAL RESOURCES

AND CONS VATIW

HUR R. CLINCK, DIRECTOR

LIn

DONALD D. MacINTYRE,
RULE REV1EWER

Certified to the Secretary of State September 1, 1995.
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BEFORE THE MONTANA DEPARTMENT OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

NOTICE OF PROPOSED
AMENDMENT

In the matter of the proposed )
amendment of Rules 36.24.101 )
through 36.24.104 and 36.24.106 )
through 36.24.110 pertaining to )
)
)

wastewater treatment revolving NO PUBLIC HEARING

fund act CONTEMPLATED
To: All Interested Persons.
1. On November 9, 1995, the Department of Natural

Resources and Conservation proposes to amend Rules 36.24.101
through 36.24.104 and 36.2.106 through 36.2.110, pertaining to
the wastewater treatment revolving fund act.

2. The purpose of the proposed amendments is to expand
the eligible water pollution control projects for which direct
loans can be made to municipalities to include solid waste
management systems as an approved non-point source project. The
rules proposed to be amended provide as follows:

36,24,101 PURPOSE Subsectjon (1) remains the same.

(2) The act creates a financing mechanism for wastewater
treatment projects and certain nea—prefit pon-point source
control pollution projects through use of loans and other
financial incentives.

(3) The board of health-and environmental eeienee review
has adopted rules to assure that the state’s wastewater
treatment program complies with the Clean Water Act. ARM
16.18.301 et seq.

Subsection (4) remains the same.

AUTH: 75-5-1105, MCA
IMP: 75-5-1103, MCA
o) Sub-

sections (1) through (3) remain the same.
(4) “Application" means the form of application provided
by the department and the department of health environmental
qualit% which must be completed and submitted 1n order to
request a loan.
. 1y : fopn : hiel

Subsections (é) éhtough (13) ;ill bé renumﬁered (5;

through
(12).

(13)¢42) "Wastewater Debt" means debt incurred to acquire,
construct, extend, improve, add to, or otherwise pay expenses
related to the system, without regard to the source of payment
and security for such debt (i.e., without regard to whether it
is general obligation revenue or special assessment debt).

Subsection (14) remains the same.
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(15) “"Department of khealth environmental guality” means the
health—and—environfental —eeiences

Montana department of

(16) “Eligible water pollution control project* means
projects that meet the requirements of the federal act and
approved by the department of healeh

t

Subgections (17) through (21) remain the same.

(22) "Gross revenues" means with respect to revenue bonds,
all revenues derived from the operation of a sewage, er
wastewater

system, including but not limited to rates, fees,
charges, and rentals imposed for connections with and for the
availability, benefit, and use f the water, sewage, oFr
wastewater

system as now conatltuted and of all replacements and
improvements thereof and additions thereto, and from penalties
and interest thereon, and from any sales of property acquired
for the system and all income received from the investment of
all moneys on deposit in system accounts.

Subsection (23) remains the same.

L

Subsection (24) will be renumbered (25).
Subsection (25) will be repumbered (26).
+26)(27) “Municipality* means a city, town, county, water
and eewer digtrict, golid waste dietrict or other local
government unit or any combjpation thereof having authority to
own and operate a water, sewage, wastewater, etorm sewer or
i i system, oOr wastewater

treatment work.
Subsection (27) will be renumbered (28).

= = 8 1) [l gou

289319 “Or1g1nat10n fee* means the fee imposed on

borrowers pfe—faEe to pay a proportionate share of the costs of
issuing the ee 0 he—statele—beonds : g 2

om ti to tim a .

(32) “Outstanding bond" means any bonds currently

outstanding payable from gross or net wastewater gystem
revenues.
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Subsection (31) will be renumbered (34).
Subsection‘(32) will be renumbered (35).

exte mitt by the a

Subsection (33) will be renumbered (37).

(38)¢43) “Wastewater Revenue” means revenues (gross or
net) received by the municipality from or in connection with the
operation of the system.

Subsection (34) will be renumbered (39).

+95}(59) "Sewage system" means aﬂy—de#&ee—éef—ee%&eet*en

a Condult 1ntended to carry llquld and water carried
wastes from residences, commercial buildings, industrial plants
and institutions, together with minor quantities of ground,
storm, and surface waters that are not admitted intentionally.

Subsection (38) will be renumbered (42).

a .

Subsection (36), (37), and (39) will be renumbered (44),
(45), and (46).

(!1) “ d i t "
tem f he collectj co i
treatment of gtorm waters and runoff,

+40)(48) “System” means the sewage, or wastewater, storm

i W te; W Bystem

of a municipality and all extension, improvements, and
betterments thereof.
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Subsection (41) will be renumbered (49).
Subsection (42) will be renumbered (13) above.
Subsection (43) will be renumbered (38) above.
Subsection (44) will be renumbered (50).

AUTH: 75-5-1105, MCA

IMP: 75-5-1102, MCA
O (1) The department may make a
direct loan to a municipality for the purpose of financing or
refinancing eljigible project costs of an eligible water

pollution control project. The loan must be evidenced by a bond
issued by the governing body of the municipality pursuant to a
bond resolution. The bond resolution must be in a form
acceptable to the department and contain provisions and
covenants appropriate to the type of bond being issued,
consistent with the provisions of these rules, the commitment
agreement and any financial or other requirements imposed by the
department pursuant to these rules. The department has adopted
a form of bond resolution that is available for review by
prospective borrowers. The bond shall be issued in full
compliance with all pertinent statutory provisions of Montana
law and these rules, and applicable provisions of the code so
that the interest thereon is exempt from federal income
taxation.
(2) j te cei ic

The municipality shall indicate on
the application the type of bond it proposes to issue to eecure
the requested loan. The municipality shall submit with its
application the financial information necessary to enable the
department to determine compliance with the provisions of these
rules and eufficient information to determine whether the
project proposed to be financed je ap eligible water pollution

AUTH: 75-5-1105, MCA
IMP: 75-5-1113, MCA

Subsections (1) and (a) remain the same.
(i) the bond will not cause the municipality to exceed its
statutory indebtedness limitation; and

iy the election authorizing the issuance of the
bonds has been conducted by the date of a binding commitment
unless such requirement is waived by the department.

(b) the department may accept revenue bonds issued by a
municipality in accordance with the provisions of Title 7,
chapter 7, part 44, M&Ay or Title 7, chapter 13, part 2, MCA, or
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other applicable statutory provisions. subject to the following
terms and conditions:

Subsections (i) through (v)(A) remain the same.

(B) a certificate as to the municipality’s current
population and number of wastewater system users, eustomere a
gchedule of the 10 Jargest ugers of the system showing the

3 id uch user and the
amount of outstanding wastewater gystem debt;
PRS- ot

<6)(E) a pro forma showing revenues of the system in an
amount sufficient to meet the requirements of these rules and
any outstanding obligations payable from the system;

+H3{F) if the pro forma indicates an increase in rates and
charges to meet the requirements of these rules, a copy of the
proposed rates and charge resolution and a proposed schedule for
the adoption of the charges and 1f subject to rev1ew by—the
publie-—serviece—commiesion or approval by another entity, the
schedule for heafing—beiefew*ﬁe—pub&*e~aef¥tee—eenmtseien the
rake_approval;

151 nn1__Q&hg:__;nI9xmA;1gn__gggmgg__ﬂgggnﬁgzx__bx__zhg
- il

] i 1, ¢ t 1 ts MC.
issued by county water and sewer districts created

pursuant to Title 7, chapter 13, parts 22 and 23, MCA will be
accepted as ev1dence of the loan, subject to the follow1ng terms
and conditions:

Subsections (i) through (v) remain the same.

(vi) the payment of principal and interest on the bonds
must be secured by a reserve account equal to the reserve
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requirement, such requirement to be met proporticnately funded
A i 1 I - - Full

gatisfied upon the ieeuvanee—eofthe-beond

Subsection (vii) through (d)(ii) remain the same

(iii) five percent (5%) of the principal amount of the loan
be deposited into the revolving fund and the city or county
shall agree to maintain in the revolving fund to the extent
allowed by law, an amount not less than 5% of the principal of
the bonds secured by the revolving fund

;
li—5h§—43n5n91iL—1l3K?—ﬁﬁ5951ﬂLﬂ1—ﬂlﬁn—ﬂ—jmgﬂﬂﬂﬂdwglﬂix+ﬁi
warrant it. ag a condition to the purchase of such bond. require
;h5E9l&y—?I—99nn;¥-f9—g?&ﬁbl3fuLJLJil55I19&ngﬁﬁxfﬁ—gl““?—ﬂng—innd

Subsections (iy) and (v) remain the same.

(vi) if the project to be financed from the loan secured by
a special assesement bond is not part of a waetewater system
currently existing and operated by the municipality receiving
the loan and for the normal maintenance and operation of which
the municipality is responsible and provides for such through
rates and charges, a special maintenance district must be
created at the time the improvement district is created pursuant
to the applicable statutes in order to provide for the operation
and maintenance of the project or an agreement must have been
entered into at the time the loan is made between the
municipality and another governmental entity, pursuant to which
the governmental entity agrees to operate and maintain the

project.
AUTH: 75-5-1105, MCA
IMP: 75-5-1113, MCA

. o

LOAN (1) Specific requirements and covenants with respect to
the system or improvements to the system belng financed from the
proceede of the loan must be contained in the ferm—eof bond
resolutione, forms of which are available from the department,
and may include the requirements and covenants set forth herein.
The bond resolution should be consulted for more specific detail
as to each of these covenants.

Subsections (2) and (3) remain the same.

(4) The department, the department of hewlth iro

, and the EPA and their designated agents have the right

at all reasonable times during normal business hours and upon
reasonable notice to enter into and upon the property of the
borrower for the purpose of inspecting the system or any or all
books and records of the borrower relating to the system.

(5) The borrower agrees that i

L ©

to alpo provide for each fiscal year to the department and the
department of health environmental quality, promptly when
available:

Subsections (a) and (b) remain the same.
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(6) The borrower shall maintain proper and adequate books
of record and accounts to be kept showing complete and correct
entries of all receipts, disbursements, and other transactions
relating to the system, the monthly gross revenues derived from
its operatlon, and the segregation and appllcatlon of the gross
revenues in accordance with this resolution, in such reasonable
detail as may be determined by the borrower in accordance with
generally accepted governmental accounting practice and

ined ingi It will maintain the books on the basis
of the same fiscal year as that utilized by the borrower. The
borrower shall, within 186 120 days after the close of each
fiscal year, cause to bhe prepared and supply to the department
a financial report with respect to the system for such fiscal
year. The report must be prepared at the direction of the
financial officer of the borrower in accordance with appllcable
generally accepted governmental accounting principles and, in
addition to whatever matters may be thought proper by the
financial officer to be included therein, must include the
following:

Subsections (a) through (e) remain the same.

(7) The borrower shall covenant to take all neceggary and

i colle uc i uding
delingquent charges as & liep against the property and enforcing
guch liep_to the extent permitted by law.

+#7>(8) The borrower shall also have prepared and supplied
to the department and the department of health
quality, within 180 120 days of the close of every other fiscal
year, an audit report prepared by an independent certified
public accountant or an agency of the state in accordence with
generally accepted governmental accounting prineipale
and practice with respect to the financial statements and
records of the system. The audit report shall include an
analysis of the borrower's compliance with the provisions of the
resolution.

Subsections (8) through (12) will be renumbered (9) through

(13).
AUTH: 75-5-1105, MCA
IMP: 75-5-1113, MCA
7 Subsection (1) remains the same.

(a) If an environmental impact statement is required
pursuant to the Montana Environmental Policy Act and the
department or the department of health \'4 e
rules, the applicant shall bear the cost of the environmental
impact statement.

(b) An administrative fee up to 1% of the amount of the
committed amount of the loan must be charged each borrower. The
department shall retain the administrative fee from the proceeds
of the loan at the time of closing and transfer the fee to the
state revolving fund administration account as provided in the
1ndenture of truat The department and department of heatth

ity may determine and establish from time to
time, the pre01ae amount of the administrative fee to be
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charged, based on the projected costs of administering the
program and other revenues available to pay such costs.

(c) Each borrower shall be charged & an_administrative
expenge surcharge on its loan equal to .75% per annum on the
outstanding principal amount of the loan, payable on the same
dates that payment of principal and interest on the loan are
due. The department and department of health environmental
quality may determine and establish from time to time, the
precise amount of the administrative expense surcharge to be
charged, based on the projected costs of administering the
program and other revenues available to pay such costs. The
administration expense surcharge must be deposited in the
special administrative coasts account as provided in the
indenture of trust.

Subsection (d) remains the same.

(e) All borrowers unless excepted from the requirement by
the department shall pay a loan loss reserve surcharge equal to
1% per annum on the outstanding principal amount of the loan,
payable on the same dates that payments of principal surcharge
must be deposited in the loan loss reserve account established
in the indenture of trust until the loan loss reserve
requirement as defined in the general resolution is patisfied at
which point it can be deposited in the state allocation account

.  The department and
department of health gnxi;gnmgn;nl_ggal;&y may determine and
establish from time to time, the precise amount of the loan loss
reserve surcharge to be charged, based on the loan loss reserve
requirement and the amounts in the match account. The borrower
shall repay the following iteme: the loan at an interest rate
determined in accordance with 36.24.110, plus the loan loss
reserve surcharge plus the administrative expense surcharge.
The borrower shall propose rates and charges for all wastewater
services necessary to repay the above items. The department and
the department of health environmental gualjty shall rank all
applications. Based on a consideration of social economic
factors and measures of financial condition the department and
department of hkealth environmental quality may agree not to
meoae the loan loss reserve surcharge on the borrower Any

AUTH: 75-5-105, MCA
IMP: 75-5-1113, MCA
\'/ Q
AQBEEMEHI Subsectlon (1) remalns the same.
(2) Pfter—ee o € a jcatio the
department i
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ui the munlcxpallty, upon approval by ltB governlng
body, shall have—entered— to epter into a commitment agreement
in the form provided by the department with the department,
pursuant to which the municipality agrees to adopt the bond
resolution and issue the bond described therein, gng_;g_pgy_;;g

mgmum_thu_gn& the munlc.l.palxty a-gEeee—Ee-—pey—H&s
AUTH: 75-5-1105, MCA
IMP: 75-5-1113, MCA
0 IS

Subsections (1)(a) through (b) remain the same.

(c) a certificate of an official of the municipality that
there is no litigation threatened or pending challenging the
municipality’s authority to undertake the project, to incur the
loan, issue the bonds, collect wastewater the gystem charges in
a form acceptable to the department;

Subsections (d) through (g) remain the same.

(h) a certified copy of the wastewater rate and charge
ordlnance, if appllcable, and if subject to approval by the—

another entity, evidence that such
approval has been obtained;

(i) jcens ired
£ ercl l litical bdivigio ;

e ject;

+i) executed c¢opy of the construction contract
accompanied by the appropriate performance and payment bonds;

+H(k) any additional documents required by the
department or department of health enviropmental guality as a
condition to the approval of the loan described in the bond
purchase agreement;

He3r(l) a written order signed by a department of health

ity representative gauthorizing a disbursement;

Subsections (1) and (m) will be relettered (m) and (n).

AUTH: 75-5-1105, MCA

IMP: 75-5-1113, MCA

36.24.110 TERMS OF LOAN AND BONDS (1) HRate-of Interest—

(a) and (b) remain the same.

(2) -bean—term—anRdloan—repayments~ Unless the department
otherwise agrees, each loan shall be payable, including
principal and interest thereon and the administrative expense
surcharge and loan lose reserve surcharge, if any, over a term
approved by the department, not to exceed 20 years. ng ca

te of a loan exceed the useful ljfe of t jec
being financed. Interest, administrative expense surcharge and
loan loss reserve surcharge, if any, payments on each
disbursement of each loan or portion thereof which is not a
construction loan shall begin no later than 15 days prior to the
next interest payment date (unless the loan is closed within 15
days of the next interest payment date, in which case the first
payment date shall be no later than 45 days prior to the next
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following interest payment date). For construction loans, the
department may permit principal amortization to be delayed until
as late as one year after completion of the project, provided
that the payment of interest on each disbursement of a
construction loan shall begin no later than 45 days prior to the
next interest payment date (unless the loan is closed within 15
days of the next interest payment date, in which case the first
payment date shall be no later than 15 days prior to the next
following interest payment date) unless the state has provided
for the payment of interest on its bonds by capitalizing
interest. In any event, the payment of interest must commence
no later than the payment of principal.
Subsection (3) remains the same.

AUTH: 75-5-1105, MCA
IMP: 75-5-1113, MCA
3. Interested parties may submit their data, views or

arguments concerning the proposed rulesin writing to Anna Miller,
Department of Natural Resources and Conservation, 1520 E. Sixth
Avenue, Helena, MT 59620, on or before October 16, 1995.

4. If a person who is directly affected by the proposed
amendments wishes to express their data, views and arguments
orally or in writing at a public hearing, they must make written
request for a hearing and submit this request along with any
written comments to Anna Miller, Department of Natural Resources
and Conservation, 1520 E. Sixth Avenue, Helena, MT 59620. The
comments must be received on or before October 16, 1995.

5. 1f the agency receives requests for a public hearing
on the proposed amendments from either 10% or 25, whichever is
less, of the persons who are directly affected by the proposed
amendments; from the administrative code committee of the
legislature; from a governmental subdivieion or agency; or from
an association having not less than 25 members who will be
directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. fTen percent of those persons directly
affected has been determined to be greater than 25 based on
population of potential local government entities.

DEPARTMENT OF NATURAL RESQURCES
AND CONSERVATION

fﬁLARTHUR R INCH DIE;CTOR

RULE REVIEWER

Certified to the Secretary of State on _Sept. 1, 1995
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BEFORE THE DEPARTMENT OF ADMINISTRATION
OF THE STATE OF MONTANA

NOTICE OF ADOPTION

OF RULE AND AMENDMENTS
PERTAINING TO STATE
PURCHASING.

In the matter of the adoption
of new rule I (2.5.407) and
amendments of rules

2.5.202, 2.5.502,

2.5.505, 2.5.601, 2.5.602,
and 2.5,607 pertaining to
state purchasing.

TO: All interested persons.

1. On July 27, 1995, the Department of Administration
published notice to adopt Rule I pertaining to standards of
responsibility for vendors, and to amend rules 2.5.202, 2.5.502,
2.5.505, 2.5.601, 2.5.602, 2.5.607, relating to state purchasing
on page 1371 of the 1995 Montana Administrative Register, issue
no. 14.

2. The Department of Administration has adopted Rule I
(2.5.407), and amended 2.5.502, 2.5.505, 2.5.601, and 2.5.607
exactly as proposed.

3. The Department will amend 2.5.202 and 2.5.602 as
proposed, but with the following changes:

2.5.202 DEPARTMENT OF ADMINISTRATION RESPONSIBILI

(1) ~ (4) Remain the same.

(5) The department is responsible for the review and
approval of the following equipment or service procurements
regardless of delegated authority:

(a) ALL PRINTING-RELATED EQUIPMENT INVOLVING duplicating,
printing, bindery, and graphic arts eguipment for gtate agenci
withi 10-mile radius th api ar -- approval by the
publications and graphics bureau is required.

(b) - (d) Remain the same.

(6)-(7) Remain the same.

(AUTH: Sec. 18-4-221 MCA; IMP, Sec, 2-17-301, 2-17-302, 18-
4-221 and 18-4-222 MCA.)

2.5.602 COMPETITIVE SEALED PROPOSALS
(1) - (2) Remain the same.
(3) The request for proposals must be prepared in accor-
dance with subsections (1) through (5) of ARM 2.5.601;—execpt
egimile ARSMIood Sew 6 reptabler and must

also include:
(a) - (b) Remain the same.
(4) FACSIMILE TRANSMISSION OF A PROPOSAL IS ONLY ACCEPTABLE

ON CEP BASIS WIT RIOR PROVAL OF T ROCUREMEN"

OFFICER.
44} (5) Proposals shall not be opened publicly but shall
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be opened in the presence of a procurement official. Proposals
and modifications shall be time-stamped upon receipt and held in
a secure place by an employee of the agency wuntil the
established due date. Proposals and modifications shall be
shown only to procurement officials having a legitimate interest
in them. .
+53-(6) After the date eatablished for receipt of proposals,
a register of proposals shall be prepared which shall include
for all proposals the name of each offererr—the number of
- and a description sufficient to
identify the gsupply or service offered. The register of
proposals shall be open to public inspection only after award of
the contract.

o] Yo al d ument vai e for blic i ti
after e contract j .
(10) Remains the same, but is renumbered (11).
(AUTH: Sec. 18-4-221 MCA; IMP, Sec. 18-4-304 MCA.)

The Department accepted written and oral comments
through August 24, 1995. Oral comments were received from the
staff of the Administrative Code Committee and one state agency
and are summarized as follows, along with the responses of the
Department :

COMMENT 1: One comment questioned the necessity of adopting
Rule I concerning standards the procurement officer may use to
make a determination of nonresponsibility.

RESPONSE: Section 18-4-30B, MCA, states that a written
determination of nonresponsibility of a bidder or offerer must
be made in "accordance with rules adopted by the department."®
This statute was adopted in 1983; however, due to an oversight
of the department, rules to implement this section were never
adopted. It was not until an issue involving the
nonresponsibility of a vendor came up that the department
realized that the rule-making process had not been completed.
Adoption of Rule I completes this requirement.

COMMENT 2: One comment questioned whether the amendment in
2.5.202 (5) (a) affected only graphic arts equipment because of
the way the sentence was worded.

RESPONSE: The rule language was meant to apply to all

printing-related equipment within a 10-mile radius of the
capitol area and the rule language was changed to reflect this.
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COMMENT 3: One comment questioned why facsimile copies of
bid or contract security would not be accepted, as stated in ARM
2.5,502.

RESPONSE: Only an c¢original bid or contract security
instrument is considered negotiable and valid for insuring the
security of the bid or the performance of the contract.

COMMENT _4: One comment was received questioning why
facsimile copies of Requests for Proposals (RFP’s) would not be
accepted, noting that at times, it would be in the best interest
of the state to do so.

RESPONSE: The Department will amend the proposed rule to
permit acceptance of facsimile copies of RFP’'s on an exception
basis.

COMMENT 5: An issue was raised over ARM 2.5.602 concerning
the responsibility the department had for determining what
should be retained as confidential material in an RFP.

RESPONSE: ARM 2.5.602 will be amended to delete the
department from the responsibility of the final determination of
what. should be retained as confidential material. Only trade
secrets, not financial information, identified by the vendor as
such, will be conaidered confidential material. All other
documents will be <considered mandated by the Montana
Congtitution to be open records and will be available for public
inspection after the contract is executed.

01—

pal Smille, Chief Legal Counsel Lois A. Mehzied, Director
Rule Reviewer Department of Administration

Certified to the Secretary of State on August 30, 1995.
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BEFORE THE PUBLIC EMPLOYEES' RETIREMENT BOARD
OF THE STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT
of ARM 2.43.606 pertaining to )
conversion of an optional )
retirement upon death or )
divorce from the contingent )
annuitant )

TO: All Interested Persons.

1. on July 13, 1995, the Public Employees' Retirement
Board published notice of the proposed amendment of ARM 2.43.606
pertaining to conversion of an optional retirement upon death or
divorce from the contingent annuitant, at page 1289 of the
Montana Administrative Register, Issue No. 13.

2. The Board has amended 2.43.606 as proposed.

3. No written or oral comment was received,

Terry Telchfrow, President
Public E yees' Retirement Board

D Chief

’ egal Counsel and
Rule Reviewer

Certified to the Secretary of State on August 28, 1995.
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BEFORE THE BOARD OF THE
STATE COMPENSATTON INSURANCE FUND
OF THE STATE OF MONTANA

NOTICE OF ADOPTION AND
AMENDMENT OF RULES

In the matter of the adoption
of new rule I (2.55.409)on a
policy charge; and the
amendment of rule 2.55.326.

TO: All Interested Persons:

1. On June 29, 1995, the State Compensation Insurance
Fund published notice of the proposed adoption of rule I
(2.55.409) and the amendment of rule 2.55.326 at page 1067-1069
of the 1995 Montana Administrative Register, Issue No. 12.

2. The Board adopts Rule I as proposed.
AUTH: Sec. 39-71-2315 and 39-71-2316 MCA
IMP: Sec. 39-71-2311 and 39-71-2316 MCA

3. The Board has amended rule 2.55.326 as proposed.
AUTH: Sec. 39-71-2315 and 39-71-2316 MCA
IMP: Sec. 39-71-2311 and 39-71-2316 MCA

4. The Board thoroughly considered the following
comments:

COMMENT 1l: Mr. Tutwiler, Montana Chamber of Commerce
testified in support of the amendment.

COMMENT 2: Mr. Don Allen, Montana Coalitien for Work Comp
System Improvement testified in support of the amendment.

RESPONSE: The Board acknowledges both comments.

Board has adopted the ngw'r;le I.-(2.55.409) and

2.55.326 exactly as proposeq,
7

Chief Legal Counsel Ritk Hill
Rule Reviewer Chairman of the Board

General Counsel
{Yewer

Certified to the Secretary of State September 1, 1995.
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BEFORE THE DEPARTMENT OF AGRICULTURE
OF THE STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF AMENDMENT
ARM 4.12.1221 and ARM 4.12.1224; ) AND REPEAL PERTAINING
Repeal of ARM 4.12.1226, 4.12.1227 ) TO THE REGISTRATION,
and 4.12.1228 ) FEES, STANDARDS, CERTI-
) FICATION AND SALE OF BEES

TO: All Interested Persons

1. On July 13, 1995, the Department of Agriculture
published a notice of proposed amendment and repeal of the
above-stated alfalfa leafcutting bee rules at page 1292 of the
1995 Montana Administrative Register, issue no. 13.

2. The department has amended ARM 4.12.1221 and ARM
4.12.1224 and repealed ARM 4.12.1226 through 4.12.1228 as
proposed.

3. No comments were received.

MONTANA DEPARTMENT OF AGRICULTURE

AY
. RALPH PECK, DIRECTOR IMOTHY-I> MELOY
DEPARTMENT OF AGRICULTURE RULE REVIEWER

¥ o
Certified to the Secretary of State this l day of
1995.
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BEFORE THE LOCAL GOVERNMENT ASSISTANCE DIVISION
DEPARTMENT OF COMMERCE
STATE OF MONTANA

NOTICE OF ADOPTION OF A NEW
RULE PERTAINING TO THE
ADMINISTRATION OF THE 1995
FEDERAL COMMUNITY DEVELOP-
MENT BLOCK GRANT (CDBG)
PROGRAM

In the matter of the adoption )
of a new rule for the adminis- )
tration of the 1995 Federal )
Community Development Block )
Grant Program )
)

TO: All Interested Persons:

1. On June 15, 1995, the Department of Commerce published
a notice of proposed adoption by reference of the above-stated
rule at page 993, 1995 Montana Administrative Register, issue
number 11.

2. The Division has adopted the new rule I (8.94.3711)
exactly as proposed.

3. The Department received no comments during the formal
public comment period for this proposal. However, during an
earlier, uncompleted proceeding to adopt the same rule, the
Department received several oral and written comments. A few
of these comments suggested that the proposed rule be modified.
A summary of these comments and the Department’s responses to
them follow:

COMMENT; The Department of Commerce should consider
developing a consolidated application form for the Home
Investment Partnerships (HOME) and CDBG Housing Programs to
simplify the application process. Consolidating the
application process would eliminate duplication of ranking and
review processes in each program. Smaller organizations would
benefit from a joint application process because they would not
have to bear the cost of completing two different applications.

RESPONSE: HOME and CDBG staffs will review current
application forms and identify areas of duplication and develop
a joint application form for common areas for the FY 1996 grant
competitions. A joint form would incorporate common
information needed for both application processes. However,
because the CDBG and HOME programs were created by separate
federal statutes and have been implemented by different federal
requlations, applicants will also have to provide information
unique to each program's requirements. The HOME and CDBG
staffs will also review their ranking criteria and
administrative processes to identify unnecessary duplication,
working towards elimination of duplicative areas by FY 1996.

COMMENT; The Department should determine which housing
services and programs may be more cost effectively developed
and administered on a statewide basig in order to ensure that
essential housing programg are available throughout the state.
The needs of the very low income households should be made the
priority for the housing programs of the state,.

RESPONSE;: In order to implement a specific housing
service or programas on a astatewide basis the Department would
have to earmark funds for this purpose and increase the
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Department’'s administrative involvement in housing programs.
An earmarked allocation would also be required if the
Department were to give priority to the needs of a particular
economic group.

From the inception of the CDBG and HOME programs it has
been the Department’'s policy to provide grant funds to local
governments through a competitive procesa. This approach
enables each community to best identify its own individual
priority needs, rather than requiring the Department to
establish what may be inappropriate priorities on their behalf.
Because of its commitment to thip competitive system, the
Department does not believe that establishing special earmarked
allocations would be desirable. It should be noted, however,
that the Montana Board of Housing does have programs that
provide financial assistance to individuals on a statewide
basisa.

COMMENT; The Department should consider amending the CDBG
application guidelines to provide for the funding of fair
housing education and entorcement programs.

The Department currently provides training to
all CDBG grantees regarding fair housing requirements and
monitors all grant projects for compliance with these
requirements. At this time, however, the Department does not
believe that circumstances warrant modifying the program to
provide separate funding for fair housing education and
enforcement activities. The Montana Human Rights Commission
has lead responsibility in these areas and provides significant
technical support to local governments regarding them.

LOCAL GOVERNMENT ASSISTANCE

DIVISION
DEPARTMENT OF COMMERCE

BY: A 22 Kuud;

ANNIE M. BARTOS, CHIEF COUNSEL

w U ﬁ;AAlﬂb

ANNI . BARTOS, RULE REVIEWER

Certified to the Secretary of State, September 1, 1995.
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BEFORE THE BOARD OF INVESTMENTS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT OF

of rules pertaining to defini- ) 8.97.1301 DEFINITIONS,

tions, forward commitment feesg,) 8.97.1303 FORWARD COMMITMENT
investment policy and interest ) FEES AND YIELD REQUIREMENTS
rate reduction for loans to )  FOR ALL LOANS, 8.97.1501
for-profit borrowers funded )  INVESTMENT POLICY, CRITERIA,
from the coal tax trust and the) AND PREFERENCES AND 8.97.1502
adoption of new rules pertain- ) INTEREST RATE REDUCTION FOR

LOANS TO FOR-PROFIT BORROWERS
FUNDED FROM THE COAL TAX
TRUST, AND THE ADOPTION OF
NEW RULES PERTAINING TO
INFRASTRUCTURE LOANS

ing to infrastructure loans

—

TO: All Interested Persons:

1. On June 29, 1995, the Board of Investments published a
notice of public¢ hearing on the proposed amendment of the
above-stated rules at page 1070, 1995 Montana Administrative
Register, issue number 12. The hearing was held on July 19,
1995, at 9:00 a.m., in Helena, Montana.

2. The Board has amended ARM 8.97.1303, 8.97.1501, and
8.97.1502 and adopted new rules I (8.97.1503), II (B.97.1504)
and ITT (8.97.1505) exactly as proposed. The Board has amended
ARM 8.97.1301 as proposed, but with the following changes:

" 7 DEFI N, In addition to the definitions
get forth in 17-5-1503 and 17-6-302, MCA, the following
definitions apply in all sub-chapters contained in Title 8,
chapter 97, of theae rules:

(1) through (26) will remain the same as proposed.

(27) “Permanent full-time employee” means an employee who
i8 scheduled to work 46—hours per-week 11-tim i
minimum of 35-40 hours per week) for an indefinite period of
time. Temporary or part-time employees, and employees on
contract or supplied by personnel supply companies, are not to
be counted ifi i i

r vi - .

(28) through (44) will remain the same as proposed.”

Auth: Sec. 17-5-1504, 17-5-1521, 17-6-308, 17-6-311, 17-
6-315, 17-6-324, MCA; IMP, Sec. 17-5-1504, 17-5-1521 17-6-304,
17-6-308, 17-6-211, 17-6-315, 17-6-324, MChA

3. The Board has thoroughly considered all comments and
testimony received. Those comments and the Board's responses
thereto follow:

COMMENT; One written comment was received from
Representative John Cobb. Representative Cobb expressed
concern that the new company creating jobs would cause other
Montana businesses to go out of business. He also did not want
urban businesses treated more favorably than rural businesses,
thus weakening the rural economy. Lastly, he inquired if it
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would be possible to allow several local businesses to create
jobs if loan proceeds were used to improve infrastructure.

RESPONSE; The Board has always been sensitive to job
digplacement if state funds are used to fund a project. The
Board is also sensitive in allowing the free enterprise system
to work. The Board's programs have not favored urban areas
over rural areas over the ten plus years that these programs
have exigted. HB 602 makes it clear that at least 50 basic
gsector of the economy jobs must be created to gualify for an
infrastructure loan.

BOARD OF INVESTMENTS
WARREN VAUGHAN, CHAIRMAN

BY: /C;Zulhz14-’7§xLlZ

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

QM ol

ANNTE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, September 1, 1995,
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the amendment
of rules 16.20.603, 617, 618,
619, 620, 621, 622, 623, 624,
641, 707, 712, 1003, 1802

) NOTICE OF
}
)
7 )
concerning surface and )
)
)
)
)

AMENDMENT OF RULES

groundwater water quality
standards, mixing zones, and
nondegradation of water
quality.

(Water Quality)

To: All Interested Persons

1. On May 11, 1995, the Board of Health and Environmental
Sciences filed notice of proposed amendment of the above-~
captioned rules, with no hearing contemplated, at page 743 of the
1995 Montana Administrative Register, Issue No. 9. On June 29,
1995, the board filed a notice of public hearing on the amendment
of the above-captioned rules at page 1098 of the 1995 Montana
Administrative Register, Issue No. 12, because the Montana
Environmental Information Center and the Greater Yellowstone
Coalition requested a public hearing.

2. The Board of Environmental Review (which by law has
succeeded to the authority and responsibilities of the Board of
Health and Environmental Sciences, as of July 1, 1995) has, on
August 4, 1995, adopted the rules as proposed except for the
proposed amendments to ARM 16.20.712. The board is withholding
action on those amendments until the board’s hearing scheduled on
October 6, 1995.

3. The board has thoroughly considered all comments
received on the rules adopted on August 4, 1995. Those comments,
in summary form, and the board’s responses are as follows:

comment: Several commentors stated that the board should
not adopt the proposed health risk levels for carcinogens even
though the 1995 legislature reguired the adoption of those health
risk levels with the passage of SB 331.

Response: Under 2-4-305, MCA, a rule that implements a
statute must be consistent and not in conflict with that statute.
carcinogen standards are set by 75-5-301, MCA, as amended by SB
331, at 1x10~? for arsenic, and 1x107? for other carcinogens.
Adoption of any other standard would not be consistent with
75-5-301, MCA. The rule must therefore be amended as proposed.

BOARD OF ENVIRONMENTAL REVIEW
;f
JGHN F. NORTH, CINDY E OYNKIN, Chairperson
Rule Reviewer

certified to the Secretary of State _Septepber 1, 1995 .
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

NOTICE OF REPEAL
OF RULE

In the matter of the repeal of
ARM 16.20.612 regarding water use
classifications on Indian
reservations

)
)
)
)

(Water Quality)
To: All Interested Persons

1. on April 13, 1995, the board published notice of the
above proposed repeal of ARM 16.20.612 at page 530 of the 1995
Montaha Administrative Register, Issue No. 7,

2. The board has repealed ARM 16.20.612, as proposed.

3. The board received comments from various Indian
Tribes. A summary of those comments and the board’s responses
follow:

comment: The Confederated Salish and Kootenai Tribes commented
that all waters within the reservation have been classified and
water quality standards have been adopted by the Tribal Council

for those waters. The Tribes further stated that state
regulation of waters within the reservation would be less
protective than Tribal regulation. Therefore, the Tribes
opposed repeal of the rule. The Tribes also commented that

repeal of the rule was without legal effect because the United
States Environmental Protection Agency (US EPA) has recently
indicated that it would issues NPDES permits to point sources
within the reservation.

Response: The board acknowledges that the Tribes have recently
adopted water gquality standards and have classified waters
within the reservation. This fact, however, does not prevent
the state from establishing classifications and standards within
the reservation in order to issue permits based on state water
gquality standards to non-tribal members within the reservation.
State issued permits would not be less protective than federal
or tribal permits. In fact, the Tribes have adopted standards
that are essentially identical to the state. Finally, the
issuance of EPA permits does not prevent the state from issuing
discharge permits under the authority of the Montana Water
Quality Act. The repeal of this rule is necessary in order for
the state to issue legally defensible permits within the
boundaries of the reservation based on state standards.

comment: The Chippewa Cree Tribe of the Rocky Boy’s Reservation
commented that the Tribe is the proper governing body to
classify streams within the reservation even though the Tribe
has not yet applied for treatment as a state under the Clean
Water Act. The Tribe also stated that Section 518 of the federal
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Clean Water Act is a congressional recognition of the Tribe’s
authority to assert regulatory authority under the provisions of
that act. Further, the Tribe commented that repeal of the rule
may compromise water rights negotiations between the state and
the Tribe.

Response: The board acknowledges that tribes have authority to
establish classifications within the reservations. Section 518
of the Clean Water Act does not, however, automatically confer
reqgulatory authority to the tribes over point source discharges
within the reservation. Under Section 518, a tribe may apply to
the US EPA for primary regulatory authority under the Clean
Water Act. Until tribes are granted this authority, the Montana
Department of Environmental Quality (DEQ) is obligated to
implement the Montana Water Quality Act within the reservations.
Unless this rule is repealed, implementation of the Act will be
compromised significantly within the reservations. Finally, the
protection of water guality is independent of and has no effect
on the tribes’ water rights. Repeal of this rule will simply
allow the state to continue issuing discharge permits to
nonmembers within the reservations.

comment : The Blackfeet Tribe commented that the Tribe is
currently applying to obtain primary regulatory authority under
the Clean Water Act. The Tribe commented that until the tribal
proposal has been approved, the US EPA retains primary
enforcement authority within the reservation. Finally, the
Tribe also commented that the repeal of ARM 16.20.612 would have
a chilling effect on discussions between the state and the Tribe
concerning water rights issues.

Response; The federal Clean Water Act specifically does not
preempt state laws concerning water quality protection on a
reservation without an approved tribal program. Regardless of
which governmental agency is eventually granted primacy under
the federal Clean Water Act, the state believes that it retains
its authority to enforce the provisions of the Montana Water
Quality Act. With regard to water rights negotiations, it is
the board’s position that protection of water quality is not a
water rights issue and is therefore not relevant to this
proceeding.

Comment ; The Assiniboine and Gros Ventre Tribes of the Fort
Belknap Reservation and the Crow Tribe commented that the repeal
of ARM 16.20.612 would violate federal law. The Tribes assert
that various federal court decisions have held that Indian
tribes have exclusive jurisdiction to regulate waters within
their reservations unless congress has expressly granted the
states regulatory authority by statute or treaty. The Fort
Belknap Tribes and the Crow Tribes also commented that repeal of
this rule would harm negotiations with the state over water
resources within the reservation.

Response;: As stated above, the provisions of the Clean Water
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Act do not preempt state water quality laws. The repeal of this
rule will have the effect of establishing state classifications
and standards within the reservation. The establishment of such
standards does not violate federal law. The legal question as
to the extent of the state’s regulatory authority within the
reservation has not been finally decided by the US Supreme
Court. Until the legal issue is resolved by the court or
congress, the repeal of this rule affirms the state’s position
that it has authority to regulate water quality within the
reservation boundaries. The repeal of this rule is not relevant
to water resources within the reservation.

Comment: The Assiniboine and Sioux Tribes of the Fort Peck
Reservation opposed the repeal of ARM 16.20.612 for two primary
reasons: (1) Montana lacks jurisdiction to classify waters
within Indian Reservations that are reserved for the tribes; and
{2) Congress has expressly authorized tribes to regulate waters
within the reservations. In support of the first assertion, the
Tribes cited various supreme court decisions establishing
reserved water rights and other cases holding that state laws
regulating tribal property have no effect in Indian country
unless congress has expressly authorized it. The Tribes also
stated that the compact entered between the state and the Tribes
regarding tribal water rights on the Fort Peck Reservation
confirmed that the state had no authority to regulate water
within the reservation. In support of its second assertion, the
Tribes assert that congress has expressly delegated authority to
the Tribes to regulate water quality under the provisions of the
Clean Water Act.

Response: In response to the first assertion, the repeal of ARM
16.20.612 has nothing to do with the Tribes’ reserved water
rights established under federal common law. For this same
reason, the repeal of this rule will have no effect on the
compact entered between the Fort Peck Tribe and the state
concerning the tribes’ water rights. 1In addition, the precise
legal issue as to the extent of the state’s regulatory authority
to implement water quality laws within the reservation has not
been resolved by the US Supreme Court; therefore, it is the
state’s position that it may assert such authority. In response
to the second assertion, the Clean Water Act does not provide an
express delegation of regulatory authority to the tribes. It
simply provides a mechanism for EPA to grant a tribe primacy
under the Clean Water Act after a tribe has applied for such
status. EPA regqulations confirm that the Tribes’ potential
authority to regulate water gquality must be determined on a case
by case basis. In addition, whether or not a tribe has been
granted primacy, the state is obligated under the Montana Water
Quality Act to administer and enforce the provisions of that Act
to non-tribal members within the reservations.

Comment: The Bureau of Indian Affairs commented that repeal of

ARM 16.20.612 conflicted with the federal government'’'s
recognition of reserved and aboriginal water rights, That is,
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the state has no authority over tribal water that is primarily
in reserved or aboriginal status.

Responge; As stated above, the state’s authority to regulate
water quality is independent of the issue of reserved water
rights. The fact that a tribe has a reserved water right under
federal common law does not mean that a tribe can regulate
conduct of nonmembers on fee lands. Regardless of whether EPA
or the tribes assert regulation under the federal Clean Water
Act, the state has authority, independent of federal law, to
regulate water quality under the Montana Water Quality Act. The
precise scope of the state’s authority within the reservations
may eventually be resolved by the courts or congress. In the
interim, the repeal of this rule will allow the state to issue
legally-defensible permits within reservations.

comment: The US EPA commented that the existing rule is helpful
in clarifying that the tribes will eventually have the
opportunity to establish their own standards within the
reservation. If the state repeals this regulation, the repeal
will have little effect on EPA’s process for approving tribal
water gquality programs. EPA also stated that, absent EPA or
tribally adopted water gquality standards, EPA uses state water
guality standards to issue federal NPDES permits within the
reservations.

Response: Although a tribe may eventually adopt its own
standards within a reservation, the repeal of this rule allows
the state to regulate the conduct of nonmembers within a
reservation under state law. Currently, there are no state
water quality standards applicable to any of the seven
reservations within Montana. However, both the EPA and the
state are required to issue permits based on applicable
standards. The repeal of this rule will allow both the state
and EPA to administer the provisions of state and federal water
quality laws respectively based on state standards.

BOARD OF ENVIRONMENTAL REVIEW

N2 S AL oA o By it
JEHN F. NORTH, CINDY E./Y(@kIN, Chairperson
Rule Reviewer

Certified to the Secretary of State Se be 9
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BEFORE THE BOARD OF LAND COMMISSIONERS
OF THE STATE OF MONTANA

In the matter of the amendment
of ARM 26.6.411, pertaining to
nonexport agreement for timber
gsales from state lands.

NOTICE OF AMENDMENT

To: All Interested Persons

1. on June 29, 1995, the agency published a notice at
page 1104 of the Montana Administrative Register, Issue No. 12,
of the amendment of ARM 26.6.411, pertaining to changes in the
nonexport agreement for timber sales from state lands.

2. The agency has amended ARM 26.6.411 exactly as
proposed and as directed by Chapter 372, Lawa of 1991.

3. The agency did not receive any comments on the
proposed amendment.

)ﬂ&'gl P2 ¥

onald D.~MaclIntyre Marc Racicot
Rule Reviewer Chair

Rev i ed by:

Certified to the Secretary of State August 21, 1995.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rule 16.24.104
concerning eligibility
requirements for the
children’s special health
services progranm

NOTICE OF THE AMENDMENT OF
RULE 16.24.104 CONCERNING
ELIGIBILITY REQUIREMENTS
FOR THE CHILDREN’S SPECIAL
HEALTH SERVICES PROGRAM

TO: All Interested Persons

1. Oon July 27, 1995, the Department of Public Health and
Human Services published notice of the proposed amendment of
rule 16.24.104 concerning eligibility requirements for the
children’s special health services program at page 1413 of the
1995 Montana Administrative Register, issue number 14.

2. The Department has amended rule 16.24.104 as proposed.

3. No written comments or testimony were received.

-V W I P
Rule Reviawer Director, Public Health and

Human Services

Certified to the Secretary of State September 1, 1995.
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NQTICE OF FUNCTIONS QF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rules, amendment or repeal of existing rules
filed with the Secretary of State, except rules proposed by the
Department of Revenue. Proposals of the Department of Revenue
are reviewed by the Revenue Oversight Committee.

The Administrative Code Committee has the authority to make
recommendations to an agency regarding the adoption, amendment,
or repeal of a rule or to request that the agency prepare a
statement of the estimated economic impact of a proposal. 1In
addition, the Committee may poll the members of the Legislature
to determine if a proposed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amend
a rule, or a Joint Resolution recommending that an agency adopt
or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee’s attention any
difficulties with the existing or proposed rules. The address

is Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

Administrative Ruleg of Montana (ARM) is a
looseleaf compilation by department of all rules
of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Adminigtrative Reaister (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by agencies,
notices of rules adopted by agencies, and
interpretations of statutes and rules by the
attorney general (Attorney General’'s Opinions)
and agencies (Declaratory Rulings) issued since
publication of the preceding register.

U f the Admini ive Rul £ M (ARM)

Known
Subject
Matter

Statute
Number and
DPepartment

1. Consult ARM topical index.
Update the rule by checking the accumulative
table and the table of contents in the last
Montana Administrative Register issued.

2. Go to cross reference table at end of each
title which lists MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which have
been designated by the Montana Adminiatrative Procedure Act for
inclusion in the ARM. The ARM is updated through Junae 30, 1995.
This table includes those rules adopted during the period
July 1, 1995 through September 30, 1995 and any proposed rule
action that was pending during the past 6-month period. (A
notice of adoption must be published within 6 montha of the
published notice of the proposed rule.) This table does not,
however, include the contents of this issue of the Montana
Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through June 30, 1995, this
table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter of
the rule and the page number at which the action is publighed in
the 1994 and 1995 Montana Administrative Registers.

To aid the user, the Accumulative Table ludes rul i
actions of uch entities as boayd an commiggions
eparately under their appropriate title n er. a w.
fall alphabeticall aft rtme! kin t
ccumulative Table entries wil ipted with the d
under which th were d, e.qg. artment o
an: nviro ntal 8 nec o o
vir en uality.
ADMI TIO! Department of t 2
I and other rules - State Purchaaing, p. 1371
2.5.403 Application of Preferences to Contracts Inveolving

Fedaral Funds in State Purchasing, p. 1466

(Public Employees’ Retirement Board)

I-IIX Mailing Information on Behalf of Non-profit
Organizations, p- 727, 1318

2.43.418 Accrual of Membership Service - Service Credit for
Elected Officials, p. 733, 1319

2.43.432 Purchase of Additional Service in the Retirement
Systema Administered by the Board, p. 516, 1033

2.43.451 and other rule - Purchase of Service for Members who
are Involuntarily Terminated after January 1, 1995
but before July 1, 1997 - Limitations on Their Return
to Employment within the Jurisdiction, p.*730, 1320

2.43.606 Conversion of an Optional Retirement Upon Death or
Divorce from the Contingent Annuitant, p. 1289

2.43.612 and other rules - Eligibility for and Calculation of
Annual Benefit Adjuatments for Montana Residents -
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2.44.301A
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Annual Certification of Benafits Paid by Local
Pension Plans, p. 150, 533

Retirement Board)

and other rules - Creditable Service for Members
after July 1, 1989 - Calculation of Age - Installment
Purchase - Value of Housing - Direct Transfer or

Rollover - Reporting of Termination Pay - Payment for
Service--Calculation of Retirement Benefits -
Definitions - Membership of Teacher's Aides and Part-
time Instructors - Transfer of Service Credit from
the Public Employees’ Retirement System - Eligibility
Under Mid-term Retirements - Computation of Average
Final Compensation - Adjustment of Benefits - Limit
on Earned Compensation - Adjustment of Disability
Allowance for Outside Earnings - Membership of Part-
time and Federally Paid Employees - Interest on Non-
payment for Additional Credits - Purchase of Credit
During Exempt Period - Calculation of Annual Benefit
Adjustment - Eligibility for Annual Benefit
Adjustment, p. 977

(State Compensation Insurance Fund)

I
I

2.55.404

and other rule - Policy Charge - Minimum Yearly
Premium, p. 1067

and other rule - Temporary - Policy Charge - Minimum
Yearly Premium, p. 516, 922

Scheduled Rating - High Loss Modifier, p. 1, 350

AGRICULTURE, Department of, Title 4

I

I-IV

4.12.1221

and other rule - Incorporation by Reference of Modal
Feed and Pet Food Regulations, p. 243, 1321
Importation of Mint Plants and Equipment into
Montana, p. 422, 1323

and other rules - Alfalfa Leaf-Cutting Beesg -
Registration - Fees - Standards - Certification -
Sale of Bees, p. 1292

TATE AUDITOR, Title 6

I

I-VIIX

I-XII

6.6.3505

6.6.5001

6.6.5101

17-9/14/95

Supervision, Rehabilitation and Liquidation of State
Regulated Employer Groups, p. 1470

Standardized Health Claim Forms, p. 3060, 923
Montana Life and Health Insurance Guaranty

Asgociation Act - Notice Concerning Coverage
Limitations and Exclusions, p. 152, 456
and other rules - Annual Audited Reports -

Fetablishing Accounting Practices and Procedures to
be Used in Annual Stataments in Order to Comply with
Accreditation Requirements, p. 157, 455

and other rules - Small Employer Health Benefit Plans
and Reinsurance, p. 1472

and other rules - Plan of Operation for the Small
Employer Health Reinsurance Groups, p. 1468
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(Classification and Rating Committea)

6.6.8001 and other rules - Informal Advisory Hearing Procedure
- Agency Organization - Adoption of Modal Rules -
Definitions - Administrative Appeal of Clagsification
Deciaion - General Hearing Procedure - Updating
References to the NCCI Basic Manual for Workera'’
Compensation and Employera’ Liability Insurance, 1980
Edition, p. 98BS

6.6.8301 Updating References to the NCCI Basic Manual for
Workers Compensation. and Employers Liability
Insurance, 1980 Ed., p. 522, 1035

6.6.8301 Updating References to the NCCI Basic Manual for
Workers’ Compensation and Employers’ Liability
Insurance, 1980 Ed., as Supplemented through July 1,
1995, p. 245

6.6.8301 Updating References to the NCCI Basic Manual for
Workers’ Compensation and Employers'’ Liability
Insurance, 1980 Ed., as Supplemented through August
30, 1994, p. 2570, 351

COMMERC! Degpartment of

(Professional and Occupational Licensing Bureau)

I Renewal Dates, p- 1600

(Board of Alternative Health Care)

8.4.505 and other rule - High Risk Pregnancy - Conditions
wWhich Require Physician Consultation, p. 1377

8.4.507 and other rules - Required Reports - Vaginal Birth

After Cesarean (VBAC) Deliveries - Management of
Infectious Waste, p. 2998, 459

(Board of Architects)
8.6.407 and other rules - Examination - Individual Seal -
Standards for Professional Conduct, p. 2771, 352

(Board of Cosmetologists)
8.14.814 Fees - Initial, Renewal, Penalty and Refund Feas,
p- 160, 461

(Professional and Occupational Licensing Bureau)

8.15.103 and other rules - Construction Blasters and Hoisting
and Crane Operators - Standard Forma - Boiler
Engineers, p. 1603

(Board of Dentistry)

B.16.408 and other rules - Applications to Convert Inactive
Status Licenses to Active Status Licenses - Dental
Hygienists - Definitions - Use of Auxiliary Personnel
and Dental Hygienists - Dental Auxiliaries, p. 1380

(Boaxrd of Horse Racing)

8.22.502 and other rule - Licenses for Parimutuel Wagering on
Horse Racing Meetings - General Requirements, p. 426,
843

Montana Administrative Register 17-9/14/95



-1810-

(Board of Funeral Service)
8.30.404 and other rules - Reciprocity - Fees - Dafinitions -

Continuing Education - 8ponsors - Standards for
Approval - Prior Approval of Activities - Post
Approval of Activities - Review of Programs -

Hearings - Attendance Record Report - Disability or
Illness - Hardship Exception and Other Exceptions -
Crematory Operators and Techniclans, p. 322, 845

(Board of Nursing)
8.32.1606 and other rules - Non-disciplinary Track - Admission
Criteria - Educational Requirements, p. 3065, 847

(Board of Optometry)
8.36.406 General Practice Requirements, p. 329, 1415

{(Board of Plumbers)

8.44.402 and other rules - Definitions - Applications -
Examinations - Renewals - Journeyman Working in the
Employ of Master - Reglstration of Business Name -
Faag - Qualifications for Journeyman, Master and Qut-
of-State Applicante, p. 3118, 466

(Board of Psychologists)

8.52.606 and other rule - Required Supervised Exparience - Fee
Schedule, p. 3001, 354

8.52.616 Fee Schedule, p. 1607

(Board of Realty Regulation)

8.58.406A and other rules - Realty Regulation, p. 1609

8.58.419 and other rules - License Discipline - Application
for Licensure - Discipline of Property Management
Licensees, p. 5, 468

(Milk Control Bureau)
8.79.301 Assessments, p. 89, 469, 534

(Board of Milk Control)

8.86.502 and other rules - Initial Determination of Quota -
Quota Adjustment - Pooling Plan Definitions -
Computation of Quota and Excess Prices - Payments to
Pool Dairymen, p. 162, 470

(Local Government Assistance Division)
I Incorporation by Reference of Rules for Administering
the 1995 CDBG Program, p. 993

{Board of Investments)

8.97.1301 and other rules - Definitions - Forward Commitment
FPees and Yield Requirements for all Loans -
Investment Policy, Criteria, and Preferences -
Interest Rate Reduction for Loans to Por-profit
Borrowers funded from the Cocal Tax Trust -
Infrastructure Loans, p. 1070
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8.97.1301 and other rules - Lean Programs Administered by the
Board of Investments, p. 247, 621

(Economic Development Division)
I-XTII Implementation of the Job Investment Act, p. 1075,
1666

EDUCATION, Title 10

(Superintendent of Public Instruction)
10.16.1302 and other rules - Special Education School Funding,
p. 2576, 356

(Board of Public Education)

10.55.601 Accreditation Standards: Procedures, p. 331, 1037

10.55.604 Accreditation Standards; Procedures - Alternative
Standard, p. 3154, 623

10.55.711 and other rules - Accreditation - General: Clags
Size and Teacher Load - Class Size: Elementary,
p. 3156, 625

10.55.907 Distance Learning, p. 3152, 626

10.56.101 Student Assessment, p. 3151, 627

10.57.101 and other rules - Teacher Certification - Review of
Policy - Definitions - Grades - Emergency
Authorization of Employment - Approved Programs -
Experience Verification - Test for Ceartification -
Minimum Scores on the National Teacher Examination

Core Battery - Renewal Requirements - Renewal
Activity Approval - Appeal Process for Denial of
Renewal Activity - Recency of Credit - Endorsement

Information - Class 1 Professional Taaching
Certificate - Class 2 Standard Teaching Certificate -
Class 3 Adminigtrative Certificate - Class 4
Vocational Certificate - Class 5 Provisicnal
Certificate Social Workers, Nurses and Speech and
Hearing Therapists - Request to Suspend or Revoke
Teacher or S8pecialist Certificate - Notice and
Hearing for Certificate Revocation - Hearing in
Contested Cases - Appeal from Denial of Certificate -
Considerations Governing Acceptance of Appeal -

Hearing on Appeal - Extension of Certificates for
Military Service - Comversion Program Secondary to
Elementary - Class 6 Specialist Certificate, p. 3125,
628

10.57.218 Teacher Certification: Renewal Unit Verification,
p. 995

FAMILY SERVICES, Department of, Title 11

I and other rules - Fair Hearings and Review of Records
by the Department Director, p. 9397, 1423

I and other rule - Definitions - Medical Neceasity
Requirements of Therapeutic Youth Group Homes, p. 95,
471

11.5.1002 Day Care Rates for State Paid Day Care, p. 740, 1117
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11.7.306 Right to a Fair Hearing in Regard to Foster Care
Support Servicea, p. 1002, 1424

11.7.313 Model Rate Matrix Used to Determine Payment to Youth
Care Facilities, p. 736, 1118

11.7.501 Foster Care Review Committee, p. 10, 281

11.7.603 Foster Care Support Services - Diaper Allowance,
P- 93, 930

11.12.104 Minimum Requirements for Application for Youth Care
Facility Licensure, p. 1000, 1425

11.13.101 Model Rate Matrix to Basic Level Therapeutic Youth
Group Homes, p. 738, 1119

11.14.226 Caregiversa in Day Care Centers for Children, p. 526,
931

11.14.401 Pamily Day Care Home Provider Responsibilities and
Qualifications, p. 91, 472

11.14.605 Sliding Fee Scale Chart Used to Determine Eligibility
and Copayments for State Paid Day Care Under the
Block Grant Program, p. 872, 1325

FISH, WILDLIFE, AND PARKS, Department of, Title 12

12.2.501 Crappies as Nongame Species in Nead of Management,
p. 429, 1571

12.6.701 Wearable Personal Floatation Devices for Each Person
Aboard Any Motorboat or Vessel Launched Upon the
Waterways of Montana, p. 1495

(Fish, Wildlife and Parks Commisaion)

12.6.801 Boating Closure on the Upper End of Hauser Reservoir
from October 15 through December 15 Each Year,
p. 1386

12.6.901 Restriction of Motor-propelled Water Craft on the
Blackfoot, Clark Fork, and Bitterroot Rivers, p. 557,
1120

12.6.901 No Wake Speed Zone in the North Shore and Marshall
Cove of Cooney Reservoir, p. 555, 1038

12.6.901 No Wake Speed Zone in Bigfork Bay of Flathead Lake,
p. 2600, 366

12.6.904 Public Access Below Rainbow Dam and Madison bDam,
p. 333, 932

12.7.803 and other rules - Evaluation and Recommendation -
Competing Applications - Department Decision - Appeal
to the Commission, p. 3004, 367

GOVERNOR, Title 14

14.8.201 and other rules - Electrical Supply Shortage, p. 12,
1039

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16

I Personal Care Facllities - Application of Other
Licensure Rules to Personal Care Facilities, p. 435,
852
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16.10.504
16.10.701
16.14.540
16.24.406
16.24.414
16.28.101
16.29.103
16.32.302

16.32.375

16.42.302

16.42.402

16.44.103
16.45.402

16.45.1101

-1813-

Adult Day Care Centers - Application of oOther
Licensure Rules to Adult Day Care Centers, p- 433,
853

Aboveground Tanks - Minimum Standards for Aboveground
Double-walled Petroleum Storage Tank Systems, p. 1087
Dripking Water - Licensing Standards for Drinking
Water Manufacturers, p. 99, 368

and other rules - Campgrounds - Trailer Courts and
Campgrounds, p. 2602, 2892, 634

Solid Waste - Financial Assurance Requirements for
Class II Landfills, p. 175, 665

and other rules - Day Care Centers - Health Standards
for Operating Day Care Centers, p. 3158, 473
Tuberculosis Tasting of Employees in a Day Care
Center, p. 564, 1041

and other rules - Communicable Diseapes - Control
Meagures for Communicable Digeases, p. 751, 1127
Dead Human Bodies - Transeportation of Dead Human
Bodies, p. 431, 850

Health Care Facilities - Consatruction Standards for
Health Care Facilities, p. 14, 283

and other rules - Health Care Facilities -
Construction Standards for Hosapicea and Specialty
Mental Health Care Facilities, p. 437, 851

and other rules - Evaluation of Asbestod Hazards and
Conduct of Asbestos Abatement - Requirements for
Accreditation and Parmitting of, and Training Courses
for, Persons Involved in Asbestos Abatement -
Requirements for Permits for Asbestos Abatement
Projects, p. 874, 1578

and other rule - Asbesatos - Accreditation of
Asbestors-related Occupations - Penalties for
Violationa of Asbestos Lawe and Rules, p. 1095, 1579
and other rulea - Hazardous Waste - Control of

Hazardous Waste, p. 560, 1042

and other rule - Underground Storage Tanks - Minimum
Standards for Underground Piping, p. 1081

and other rule - Underground Storage Tanks - Minimum
Standards for Double-walled UST Systems, p. 1084

(Board of Health and Environmental Sciences)

I-v

16.8.401

16.8.1404

Establishing Administrative Enforcement Procedures
for the Public Water Supply Act, p. 2398, 208, 282
and other rules - Air Quality - Emergency Procedures

- Ambient Air Monitoring - Visibility Impact
Assessment - Preconstruction Permits - Stack Heights
- Dispersion Techniques - Open  Burning -

Preconstruction Permits for Major Statiomary Sourcea
or Major Modifications Located Within Attainment or
Unclassified Areas - Operating and Permit Application
Fees - Operating Permita - Acid Rain Permits,
p- 3070, 535, 848

and other rules - Air Quality - Opacity Requirements
at Kraft Pulp Mills, p. 254, 1572
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16.8.1907 Air Quality - Increasing Fees for the Smoke
Management Program, p. 1004, 1669

16.20.401 and other rule - Water Quality - Modifying and
Updating Minimum Requirements for Public Sawage
Systems, p. 168, 667

16.20.603 and other rules - Water Quality - Surface and
Groundwater Quality Standards - Mixing Zones -
Nondegradation of Water Quality, p. 743, 1098

16.20.608 Water Quality - Reclassifying Daisy and Fisher

Creeks, p. 528

16.20.612 Water Quality - Water Use Classificationa on Indian
Reservations, p. 530

16.20.712 Water Quality - Criteria for Determining
Nonsignificant Changes in Water Quality, p. 531, 1040

ENVIRONMENTAL QUALITY, Department of, Title 17

16.44.102 and other rules - Incorporations by Reference of
Federal Regulations - Definitions - Regulatory
Requirements Governing Hazardous Waste and Used 01l -
Prohibiting Used 0il as Dust Suppressant, p. 1402

(Board of Environmental Réview)

I Water Quality - Temporary Water Standards for Daisy
Creek, Stillwater River, Fisher Creek, and the
Clark’s Fork of the Yellowstone River, p. 1652

16.8.701 and other rules - Air Quality - Volatile Organie
Compounds Definitions, p. 1645

16.8.705 and other rule - Air Quality - Replacing Equipment
Due to Malfunctions, p. 1640

16.8.1301 and other rule - Air Quality - Open Burning in
Eastern Montana, p. 1634

16.8.1402 and other ryle - Air Quality - Particulate Emission
Limits for Fuel Burning Egquipment and Industrial
Processes, p. 1636

16.8.1414 Air Quality - Sulfur Oxide Emisaions from Lead
Smelters, p. 1644

16.8.1903 and other rule - Air Quality - Air Quality Operation
Feea - Air Quality Permit Application Fees, p. 1648

SPORTATION, Department of, T e 18

I Registration of Interstate and Intrastate Motor
Carriers, p. 890, 1416

18.7.201 and other rules - Location of Utilities in Highway
Right of Way, p. 258, B54, 1043

(Transportation Commiggion)
18.6.211 Temporary - Application Fees for Qutdoor Advertising,

p. 1294
CORRECTIONS AND HUMAN SERVICES, Department of 1
I-IV Sex Offender Evaluation and Treatment Provider

Guidelines and Qualificationa, p. 3174, 284
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JUSTICE, Department of, Title 23

I-VIIT

OR

I & IX
I-III
I-IV
I-v
I-XV

I-XVIII
24.11.606

24.16.9007

24.29.702A

24.29.704
24.29.706
24.30.102

24.30.701

24.30.1201

24.30.1701

Specifying the Procedure for Review, Approval,
Supervision and Revocation of Cooperative Agreements
between Health Care Pacilities or Physicians -
Issuance and Revocation of Certificates of FPublic
Advantage, p. 1006, 1296

and other rules - Adoption of the 1994 Uniform Fire
Code and the 1994 Edition of the Uniform Fire Code
Standards, p. 1497

INDUSTRY e T

and other rules - Operation of the Uninsured
Employers’ Fund and the Underinsured Employers’ Fund,
p. 1099, 1668

and other rules - Apprenticeship Programs, p. 758,
1418

Operation of the Contractor Registration Program,
p. 1548

Personal Assistants - Application of Certain Labor
Laws, p. 1627

and other rule - Workers’ Compensation Data Base
System - Attorney Fee Rule, p. 2487, 2893, 675, 856
Operation of the Uningured Employers’ Fund and the
Underinsured Employers’ Fund, p. 101, 280, 444, 933
Operation of Traction Engines, p. 336

and other rules - Unemployment Insurance Taxes,
p- 1388

Prevalling Wage Rates - Service Occupations, p. 442.
1129

and other rules - Requirements for Employers that
Self-insure for Workers’ Compensation Purposes,
p- 177, 669

and other rules - Workers’ Compensation Matters -
State Compensation Insurance Fund, p. 1395

and other rules - Exemption of Independent
Contractora for Workers’ Compensation, p. 1399

and other rule - Occupational S8afety and Health
standards for Public Sector Employment, p. 184, 680
and other rules - Boilera - Responsibility for

Operation of the Boiler Inspection Program is
Transferred from the Department of Labor and Industry
to the Department of Commerce, p. 1132

and other rules - Hoisting and Crane Operators -
Responsibility for Operation of the Hoisting and
Crane Operator Licensing Program is Transferred from
the Department of Labor and Industry to the
Department of Commerce, p. 1133

and other 1rules - Construction Blasters -
Responsibility for Operatiom of the Conatruction
Blaster Licensing Program is Transferred from the
Department of Labor and Industry to the Department of
Commerce, p- 1134
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24,30.2542 and other rules - Safety Culture Act - Safety
Committee, p. 1542

(Board of Labor Appeals)
24.7.306 Board of Labor Appeals - Procedure Before the Board
of Labor Appeals, p. 440, 1045

(Human Rights Commission)
24.9.102 and other rules - Procedures Before the Human Rightas
Commigsion, p. 1525

STATE LANDS, Department of, Title 26

{Department State Lands and Board of Land Commissioners)

26.3.137 and other rules - Changes in the Recreational Use
License Fee - Rental Rates for State Landas, p. 3177,
1047

26.6.411 Nonexport Agreement for Timber Salea from State
Lands, p. 1104

(Board of Land Commissionera and Board of Environmental Review)

26.4.161 Requirement for an Operating Permit for Hard Rock
Mills that are not Located at a Mine Site and that
use Cyanide, p. 1102

26.4.410 and other rules - Renewal of Strip Mine Operating
Permits - Regulation of Coal and Uranium Prospecting

p. 1106
NATURAL RESOURCES AND CONSERVATIO! apartme £ tle 36
I Procedures for Collecting Processing Fees for Late

Claima, p. 764, 1326

36.14.502 Interim Minimum Spillway Capacities on High-Hazard
Damg, p. 16, 541

36.22.604 and other rulesa - Igsuance, Expiration, Extension and
Transfer of Permits - Horizontal Wells, p. 2792, 285

(Board of 011 and Gas Conservation)
36.22.1242 Rate of the Privilege and License Tax on 0il and Gas
Production, p. 566, 1055

PYBLIC HEALTH AND HUMAN SERVICES, De tment of, Title 37

I-VIXII Medicaid Self-Directed Peraonal Care Services,
p. 1656
I -~ XI and other rules - Madicailid Coverage - Reimbursement

of Therapeutic Family Care, p. 1302

16.12.508 Medicaid Reimbursement for Outpatient Hospital
Imaging and Other Diagnostic Services, p. 1560

16.12.605 Medicaid Coverage and Reimbursement of Deantal
Services, p. 1553

16.12.805 and other rule - Medicaid Coverage and Reimbursement
of Durable Medical Equipment, p. 1563

16.13.303 and other rules - Low Income Energy Asslstance
Program, p. 1557
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16.24.104 Children’s Special Health Services - Eligibility
Requirements for the Children‘s Special Health
Services, p. 1413

46.10.512 and other rule - AFDC Earned Income Disregards,
pP- 1661

PUBLIC SERVICE REGULATION, Department of, Title 38

I Filing of Proof of Inaurance by Commercial Tow Truck
Firms, p. 892, 1422

38.5.1301 and other rules - Telephone Extended Area Service,
p. 1017

38.5.2202 and other rules - Pipeline Safety, Including Drug and
Alcohol Testing, p. 1631

REVENUE, Department of, Title 42

42.21.159% Property Audits and Reviews, p. 203, 489
42.22.1311 Industrial Machinery and Equipment Trend Factors,

p- 857
RE! (4] TAT itle
44.5.107 and other rules - Fees for Limited Liability

Companies and Limited Liability Partnerships, p. 1551

(Commissioner of Political Practiceas)
I - VI and other rule - Campaign Contribution Limitatiocns -
Surplus Campaign Funds, p. 1298

OCIAL REHABILTIT. ON S C D

I and other rules - AFDC Child Care Services - At-risk
Child Care Services, p. 831, 1153

I and other rules - Medicaid Personal Care Services,
p. 814, 1191

I-v Medicaid Estate Recoveries and Liensa, p. 1109

I-IX Self-Sufficiency Trusts, p. 446, 935, 1135

I-XVI1 Health Maintenance Organizations, p. 855

I-XLIV and other rules - Developmental Disabilities

Eligibility - Adult and Family Services 38taffing,
p- 568, 1136

46.6.405 and other rules - Vocational Rehabilitation Financial
Need Standards, p. 1024

46.10.403 AFDC Assistance Standards, p. 801, 1150

46.12.204 Medicaid Recipient Co-payments, p. 806, 1159

46.12.503 and other rules - Medicaid Inpatient and Outpatient
Hospital Services, p. 779, 1162

46.12.520 and other rules - Medicaid Podiatry - Physician and
Mid-Level Practitioner Services, p. 913, 1580

46.12.550 and other rules - Medicaid Home Health Services,
p. 808, 1182

46.12.590 and other rules - Medicaid Residential Treatment
Services, p. 768, 1201
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46.12.1001 and other rules - Medicaid Transportation Services,
p. 821, 1218

46.12.1222 and other rules - Madicaid Nursing Facility Services,
p. 790, 1227

46.12.3803 Medically Needy Income Standarda, p. 766, 1246
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