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The Montana Administrative Register (MAR), a twice-monthly 
publication, has three sections. The notice section contains 
state agencies• proposed new, amended or repealed rules; the 
rationale for the change; date and address of public hearing; 
and where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists any 
changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are inserted at 
the back of each register. 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of new rule I and proposed 
amendments of Rules 2.5.202, 
2.5.502, 2.5.505, 2.5.601, 
2.5.602, 2.5.607, pertaining 
to state purchasing. 

TO; All Interested Persons 

NOTICE OF PROPOSED 
ADOPTION OF RULES 
AND AMENDMENTS 
PERTAINING TO 
STATE PURCHASING. 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On September l, 1995 the Department of Administration 
proposes to adopt Rule I relating to nonresponsibility of 
vendors and to amend rules 2.5.202, 2.5.502, 2.5.505, 2.5.601, 
2.5.602, and 2.5.607 relating to state purchasing. 

2. The proposed new rule will read as follows; 

RULE I STANDARDS Of RESPONSIBILITY (1) Among factors 
that may be considered in determining whether the standard of 
responsibility has been met are whether a prospective 
contractor; 

(a) has available the appropriate financial, material, 
equipment, facility, and personnel resources and expertise, or 
the ability to obtain them, necessary to indicate capability to 
meet all contractual requirements; 

(b) has a satisfactory record of integrity; 
(c) is qualified legally to contract with the agency; 
(d) has not tailed to supply any necessary information in 

connection with the inquiry concerning the responsibility; and 
(e) has a satisfactory record of past performance. 
Nothing shall prevent the procur·ement officer from 

establishing additional r·esponsibility standards tor a 
particular procurement, provided that these addition a 1 standards 
are set forth in the solicitation. 

(2) A prospective contractor must supply information 
requested by the procurement officer concerning the 
responsibility of the contractor. If the contractor fails to 
supply the requested information, the procurement officer shall 
base the determination of responsibility upon any available 
information or may find the prospective contractor 
nonresponsible. 

( 3) The prospective 
availability of necessary 
expertise, and personnel by 

(a) evidence t.hat the 
items; 

MAR ll<ot.icc No. 2-2-245 

contractor 
financing, 
submit ling 
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possesses the necessary 

l4-7/27/9S 



-1372-

(b) acceptable plans to subcontract for the necessary 
items; or 

(c) a documented commitment from, or explicit arrangement 
with, a satisfactory source to provide the necessary items. 

(4) If a bidder or offeror who otherwise would have been 
awarded a contract is found nonresponsible, a written 
determination of nonresponsibility setting forth the basis of 
the finding must be prepared by the procurement officer. The 
determination must be made part of the procurement file and a 
copy of the determination mailed to the affected bidder or 
offerer. 
(AUTH: Sec. 18-4-221 MCA; IMP, Sec. 18-4-308 MCA.) 

3. The rules proposed to be amended provide as follows; 

2.5.202 DEPARTMENT OF ADMINISTRATION RESPONSIBILITIES 
(1)-(4) Remain the same. 
(5) The department is responsible for the review and 

approval of the following equipment or service procurements 
regardless of delegated authority; 

(a) duplicating, printing, bindery, and graphic arts 
equipment for state agencies within a 10-mile I"adius of the 
capitol area -- approval by~ publications and graphics bureau 
is required. 

(b)-(d) Remain the same. 
(6)-(7) Remain the same. 
(AUTH: Sec. 18-4-221 MCA; IMP, Sec. 18-4-221 and 18-4-222 

MCA.) 

2.5.502 BID AND CONTRACT PERFORMANCE SECURITY (1) The 
state may, at its discretion, require bid and/or contract 
performance security 8ft for ~ procurement of services and 
supplies. 

(~) ~fie state shall ~e~Hi~e bid and eeRt~aet seeHrity fe~ 
se~Yiee eeRt~aets exeeediR!f $19,999, except tfiat seeH~ity ie 
f.iiseretieRa~y fe~ sale SBH~ee CBAt~aets aefiRef.i iR 18 q 396 14C,>,. 

(3) Text remains the same, but is renumbered (2). 
14t-~y~e~-e~-~ee~ri~y7 
-tat(3) 'Ihe preferred types of security are bonds as described 

in 18-4-312 (3) (a) and cash as described in 18-4-312 (3) (c) and 
(d), MCA. The security must be payable to the state of Montana 
and the contract performance security must remain in effect for 
the entire contract period. 

-tbt(a) If g certificate"' of deposit~ ~ money market 
certif icateEt. cashier's check, cei"tif ied check, irrevocable 
letter of credit, bank money order, or bank draft is a.ee 
determined to be acceptable, tfiey sfiall ee issHea iA tfie Rame of 
tfie state ef 14oRtaRa f~em it must be issued from a federally 
chartered or state-chartei"ed bank or savings and loan 
association that is insured by or for which insurance is 
administered by the federal deposit insurance corporation or 
that is drawn and issued by a credit union insured by the 
national credit union share insurance fund. aAy eaRlE er eaYin~s 
aRd leaR aaaeeiatioA lieeHae~ te de buaineaa iR MoRtana. 

14-7/2"1/95 MAR Notice No. 2-2-245 
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1et(b) If irrevoeafile letters of ere a it: are aeter mine a te ee 
aeeeptahle-, tfiey ekall fie ieeuea frmft an~· banlt er ea,.iR'!f and 
leaR aeeeeiation lieeHBed lse fie BUBifte€18 in llefltaHa. 
Irrevocable letters of credit in excess of $100,000 may will not 
be accepted as security for contracts. 

(c) Facsimile copies of bid or contract security are not 
acceptable. 

(S. 1) Did eee~o~rit:y. If bid aee11rity is req11irea, the 
amoHnt ef the see>~rity afiall fie no lees tfian Hl'll af the tetal 
bid !lriee. Factors to consider· in requiring bid secur·ity and in 
determining the amount of the security include: 

(a)-(d) Remain the same. 
(6) Text remains the same, but is renumbered (5). 
(~ ~) €eHtraet ~erferffianee security. If eentraet 

perfoimanee security is reqtdred, tl!e affiBUI'It ef tl!c aee~o~rit;:y 
sfiall fie no lees tfian ~511 ef tfie tst;al eentraet priee. Factors 
to consider in requiring contract performance security and in 
determining the amount of the security include: 

(a)- (g) Remain the same. 
(B) Text remains the same, but is renumbered (7). (AUTH: 

Sec. 18-4-221 MCA; IMP, 18-1-201 and 18-4-312 MCA.) 

2. 5.505 MISTAKES AND MINOR VARIATIONS IN BIDS 8ND OFFERS 
(1)- (2) Remain the same. 
(3) The division administrator of the Procurement and 

Printing Division or designee may waive minor variations in a 
bid or offer. 

(AUTH: Sec. 18-4-221 MCA; IM£, Sec. 18-4-303 and 18-4-304 MCA.) 

2.5.601 COMPETITIVE SEALED BIDS 
(1)- (4) Remain the same. 
(5) Upon receipt of a bid or facsimile transmission of ~ 

bid, an employee of the agency other than the procurement 
officer will cause it to be time-stamped and stored in a secure 
place until the time and date set for bid opening. 

(6)- (7) Remain the same. 
(B) Following determinatcion of product acceptability, if 

any is required, bids will be evaluated to determine which 
bidder offers the lowest cost to the state in accordance with 
the evaluation criteria set forth in the invitation for bids and 
the preference provisions described in ARM 2.S.403. Examples of 
such criteria include, but are not limited to, transportation 
cost, and life cycle cost formulas. Evaluation factors need not 
be precise predictors of actual future costs, but to the extent 
possible such evaluation factors shall: 

(a) be reasonable estimates based upon information the 
state has available concerning future use; and 

(b) treat all bids equitably. 
11ultiple an'ara esstraets a>:e alla• .. •able if deterRtiRe<l to be 

is the best iRtereols of the state. 
(9) Remains the same . 
. 110) Multiple award contracts are allowable if .. deter·miiW 

to be in the best interest of the state. 
(10) - (13) ren~ctin tlw ;;etta" but ar;:, renlllnbered ( Ll) -(14). 

MAR Notice tio. 2-2-245 14-7/27/9') 
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(AUTH: Sec. 18-4-221 MCA; IMP, Sec. 18-4-303 MCA.) 

2.5.602 COMPETITIVE SEALED PROPOSALS 
(1)-(2) Remain the same. 
(3) The request for proposals must be prepared in accor­

dance with subsections (1) through (5) of ARM 2.5.601, except 
facsimile transmission of a proposal is not acceptable. and must 
also include: 

(a)-(b) Remain the same. 
(4) Proposals shall not be opened publicly but shall be 

opened in the presence of a procurement official. Proposals and 
modifications shall be time-stamped upon receipt and held in a 
secure place by an employee of the agency until the established 
due date. Proposals and modifications shall be shown only to 
procurement officials having a legitimate interest in them. 

121 After the date established for receipt of proposals, a 
register of proposals shall be prepared which shall include for 
all proposals the name of each offerer, tke nuMee~ ef 
Meaifieatiens reeeivea, if aFt')', and a description sufficient to 
identify the supply or service offered. The register of 
proposals shall be open to public inspection only after award of 
the contract. P~e~esal EieeuMeFtts, sueh as financial inferMatien 
ana traae eee~ete, that are iaentifiea, justified by the 
~l"B~BBel" Bl" e£ferer, ana a~reeEi te ey the Eie~al"tMent as 
requirin~ eenfiaeFttiality will reMaiM eenfiEieRtial after a~arEi. 

(5)-(7) The text remains the same, but are renumbered (6)-
(8) . 

{9) Proposal documents. such as financial information and 
trade secrets, that are identified. justified by the proposer or 
offerer, and agreed to by the department as requiring 
confidentiality will remain confidential after award. All other 
proposal documents are available for public inspection after the 
contract is executed. 

(10) Multiple award contracts are allowable if determined 
to be in the best interest of the state. 

(AUTH: Sec. 18-4-221 MCA; IMP, Sec. 18-4-304 MCA.) 

2. 5. 607 PROCUREMENT FROM SHELTERED WORKSHOPS OR WORK 
ACTIVITY CENTERS (1) Remains the same. 

(2) The division will maintain a list of certified 
sheltered workshops or work activity centers, as defined in 18-
5-101, MCA, located in the state. The 1 ist wi 11 include the 
products and services provided by each. The list will be 
available to user agencies. ana · .. ill be upEiatea aRnually in 
aaHuary. -

(3) BheltePeEi 'JePI<el>e~s aREi wsrl< aeti'.•it} centers ••ill 
Bl:lblflit te the aivisieR ey J~:tRe 39 ana l'leeemeer 31 ef eaek year 
an H~EiateEi lieEiH~ ef pPedl:lete ana servieee effe~ea. (AUTH: Sec. 
18-5-102 MCA; IMP, Sec. 18-5~102 and 18-5-103 MCA.) 

4. Rule I is proposed to implement Section 18-4-307, MCA, which 
states that a written determination of nonresponsbility of a 
bidder or offerer must be made "in accordance with rules adopted 
by the department." This proposed rule establishes standards the 

14-7/27/95 MAR Notice No. 2-2-245 
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procurement officer may use to make a determination of 
nonresponsibility. 

It is necessary to amend the rules for the following 
reasons: 

ARM 2.5.202 is amended in (5) to clarify that the 
department only requires prior approval of printing, 
duplicating, bindery, and graphics art equipment within the 
capitol area as stated in Section 2-17-301, MCA. To define 
"capitol area" we chose the 10-mile radius language found in 
Section 2-17-301, MCA, relating to mail equipment. 

ARM 2.5.502 is amended to make the rule language consistent 
with the recent statutory changes made by Chapter 130 of the 
1995 Session Laws. Bid and contract security is now 
discretionary and the rules are amended to reflect this change. 
In addition, the requirement that bid and contract security be 
issued only from a Montana bank was removed by the legislature 
and the rule is changed accordingly. 

An additional amendment to ARM 2. 5. 502 states that fax 
copies of bid or contract security instruments will not be 
accepted. 

ARM 2.5.601 is amended to clarify that the state will 
accept fax copies of bids. A second amendment to this rule is 
made concerning multiple awards to simply restate the existing 
language in its own subsection to avoid confusion by the reader. 

ARM 2. 5. 602 is anenJed to state that fax copies of proposals 
are not accepted. In addition, the rule is amended to clarify 
that proposals (RFP's) are open to public inspection only after 
a contract is executed. Prior to execution. a 11 register 11 of 
proposals is prepared and released to the public, as required in 
Section 18-4-304 (4), MCA. The rule is also amended to take out 
extraneous information currently required in the register. 

In addition, an amendment is added to ARM 2.5.602 to repeat 
the language found in ARM 2.5.601 concerning multiple awards 
with the purpose of clarifying that multiple awards are 
permissible for Requests for Proposals as well as competitive 
sealed bid awards. 

ARM 2.5.607 is amended to remove the requirement that the 
department update the list of the products and services provided 
by sheltered workshops each January. In addition, the rule 
requiring sheltered workshops to submit infor·mation twice a year 
to the department was deleted. Both requirements are unnecessary 
because the department updates its vendor lists as often as it 
receives information. 

5. Interested persons may submit their data, views, or 
arguments concerning the proposed adopt ion or amendments to 
Marvin Eicholtz, Administrator, Procur·ement and Printing 
Division, PO Box 2QOIJ:,, ~litchell Building, Helena, Montana, 59620· 
0135 no later than August 24, 1995. 

6. If a person who is directly affected by the proposed 
amendments or adoption of rule wishes to express his data, 
views, and arguments or·ally or in writing at a public hearing, 
he must make a written request for· hear·ing and submit this 
request along with any written comments to Marvin Eicholtz, 
Administrator, Procurement and Printing Division, Department of 

HAR Notice No. 2-2-245 14-7/27/9S 
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Administration, PO Ebx 200135, r1itchell Building, Helena, Montana, 
59620-0135. A written request for hearing must be received no 
later than August 24, 1995. 

7. If the agency receives requests for a public hearing 
on the proposed amendment from either 10% or 25, whichever is 
less, of the persons who are directly affected by the proposed 
action; from the administrative code committee of the 
legislature; from a governmental subdivision or agency; or from 
an association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be BOO persons based on 8,000 

sted in submitting bids for supplies and services 
Montana. 

Department of Administration 

Certified to the Secretary of State on July 14, 1995 

14-7/27/95 MAR Notice No. 2-2-245 
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BEFORE THE BOARD OF ALTERNATIVE HEALTH CARE 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to high risk pregnancy and 
conditions which require 
physician consultation 

NOTICE OF PROPOSED AMENDMENT 
OF 8.4.505 HIGH RISK 
PREGNANCY; CONDITIONS 
REQUIRING PRIMARY CARE BY A 
PHYSICIAN AND 8.4.506 
CONDITIONS WHICH REQUIRE 
PHYSICIAN CONSULTATION 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On August 26, 1995, the Board of Alternative Health 

Care proposes to amend the above-stated rules. 
2. The proposed amendments will read as follows: (new 

matter underlined, deleted matter interlined) 

"'B. 4. 505 HIGH RISK PREGNANCY: CONDITIONS REQUIRING 
PRIMARY CARE BY A PHYSICIAN (1) through (b) (Vi) will remain 
the same. 

(vii) contracts primary genital herpes in the first 
trimester-._;_ 

(viii! Rh sensitization. 
(c) through (c) (ii) will remain the same." 
Auth: Sec. 37·27·105. MCA; IM£, Sec. 37-27·105, MCA 

REASON: The proposed amendment will add Rh sensitization as a 
condition requiring primary care by a physician and not a 
direct-entry midwife, as this condition was identified as high 
risk by concerned medical groups through proposed legislation 
and direct contact with the Board. 

"8.4.506 CONDITIONS WHICH REQUIRE PHYSICIAN CONSULTATION 
OR TRANSFER OF CARE (1) through (a) (vi) will remain the same. 

(vii) post term greater than ~ ~ ~ weeks by dates 
and physical exam; 

(viii) through (xi) will remain the same. 
(xii) blood pressure greater than 140/90 or increase 

of 30 mm Hg systolic or 15 mm Hg diastolic over baseline, that 
is unresolved within ~ 1 days; 

(xiii) through (xvii) will remain the same. 
(xviii) signs of fetal distress including prolonged 

fetal tachycardia (more than 170) or prolonged fetal 
braqycardi~ (less than 100). or ~ demise; 

(xix) through (xxi) will remain the same. 
(xxii) abnormal Pap smear (Class III or ~reater showing 

~..QI:___QN) ; 
(xxiii) and (xxiv) will remain the same. 
(xxv) maternal age less than H l.!i. or greater than 

MAR Not:ice No. 8··4·8 14-7/27/9':, 
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{xxvil history of previous stillbirth: 
(xxyiil history of incompetent cervix; 
{xxyiiil history of previous birth with Erb's Palsy or 

fractured clavicle or humerus; 
!xxixl history of neonatal anomaly; or 
{xxxl history of previous cesarean birth. 
(b) will remain the same. 
(i) significant fetal distress including prolonged 

fetal tachycardia !more than 170) or prolonged fetal 
braqycardia {less than 1001; 

(ii) through (c) (xiv) will remain the same. 
(xv) abnormal body temperature7i 
!xyil abnormal neurological signs. including 

jitteriness, decreased tones. seizures. or poor sucking reflex; or 
!xviil inability to nurse after 12 hours." 
Auth: Sec. 37-27-105, MCA; IMf, Sec. 37-27-105, MCA 

REASON: The proposed amendment will add several conditions to 
those requiring physician consultation or transfer of care, as 
these conditions were identified as potential risk areas by 
concerned medical groups through proposed legislation and 
direct contact with the Board. 

3. Interested persons may submit their data, views or 
arguments concerning the proposed amendments in writing to the 
Board of Alternative Health Care, Lower Level, Arcade Building, 
111 North Jackson, P.O. Box 200513, Helena, Montana 59620-0513, 
to be received no later than 5:00p.m., August 24, 1995. 

4. If a person who is directly affected by the proposed 
amendments wishes to present his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit the request along with any 
comments he has to the Board of Alternative Health Care, Lower 
Level, Arcade Building, 111 North Jackson, P.O. Box 200513, 
Helena, Montana 59620-0513, to be received no later than 5:00 
p.m., August 24, 1995. 

5. If the Board receives requests for a public hearing on 
the proposed amendments from either 10 percent or 25, whichever 
is less, of those persons who are directly affected by the 
proposed amendment, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision or 
from an association having no less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 

14-7/27/95 MAR Notice No. 8-4-8 



~1379~ 

affected has been determined to be 4 based on the 37 licensees 
in Montana. 

ROBERT P. VERDON 
RULE REVIEWER 

BOARD OF ALTERNATIVE HEALTH CARE 
MICHAEL BERGKAMP, ND, CHAIRMAN 

ay, sd!:L 
ANDY POO~PUTY DIRECTOR 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, July 17, 1995. 

MAR NoLice No. 8~4~8 14~7/27/95 
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BEFORE THE BOARD OF DENTISTRY 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to applications to convert 
inactive status licenses to 
active status licenses, dental 
hygienists, and definitions; 
repeal of a rule pertaining to 
use of auxiliary personnel and ) 
dental hygienists; and adoption) 
of a new rule pertaining to ) 
dental auxiliaries ) 

NOTICE OF PROPOSED AMENDMENT, 
REPEAL AND ADOPTION OF RULES 
PERTAINING TO DENTISTS, 
DENTAL HYGIENISTS AND DENTAL 
AUXILIARIES 

NO PUBLIC HEARING CONTEMPLATED 

1. On August 26, 1995, the Board of Dentistry proposes to 
amend ARM 8.16.408, 8.16.602, 8.16.607, and 8.16.609; repeal 
8.16.707; and adopt New Rule I. 

4. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

"8,16.108 APPLICATION TO CONYERT AN INACTIVE STATUS 
LICENSE TO AN ACTIVE STAIUS LICENSE (1) through (1) (d) will 
remain the same. 

(2) A dentist who is employed by a federal agency maY 
maintain an active license upon verification to the board of 
the dentist's federal employment status as a dentist. and must 
meet all requirements for being licensed in an active status." 

Auth: Sec. 37-4-205. 37-4-307, MCA; lMf, sec. 37-4-307, 
MCA 

REASON: The proposed amendment will allow an exception to the 
automatic out-of-state inactive license status for Federi.tl 
employees who need to maintain an active license as a condition 
of employment, but do not necessarily practice in Montana as a 
Federal employee, The board has received numerous requests for 
this exception, and has a number of licensees in this Federal 
employment or active military category. 

8.16. 602 ALLE>WABLB FUNCTIONS FOR DENTAL HYGIENISTS 
(1) Allowable functions for the dental hygienist 

practicing under the supervision of a licensed dentist shall 
include all reversible dental procedures iR whieh the h}gieoist 
was iostPHetee aod qHalitied te peFte~ io aft aeeFedited seheel 
ot Eleotal hy!Ji€Re, exeept plaeio!J aoe earviH!J resteratieos 
whieh aFe oot temperary ifi Hature as allowed by the Montana 
Dental Practice Act. and subject to (3) below. in which: 

(al the hygienist was instructed and gualified to perform 
in an accredited school of dental hygiene: 0 r 

(bl the hygienist was instructed and trained by a 
licensed dentist: or 

14-7/27/95 MAR Notice No. 8-16-50 
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<cl the hygienist was instructed and trained in a board 
acceptable continuing education course; or 

(d) the hygienist is functioning in the capacity of a 
dental auxiliary as allowed by board rule. 

(2) ~ A dental hygienist will not be allowed to perform 
any nonreversible dental procedures except~~ 

(a) through (d) will remain the same. 
(3) A dental hygienist shall not be allowed to pertorro 

the following; 
(al diagnosis and treatment planning as per 37-4-401~ 

<bl cutting hard or soft tissue or extracting teeth: 
<cl prescribing any drug as per 37-4-401. MCAi 
<dl administering or dispensing any drugs. without the 

prior authorization of the supervising dentisti 
lel placing. carving. or condensing any permanent 

restorationsi 
lfl taking final impressions of the involved arch for 

crowns. bridges. implant protheses. partial or complete 
denturesi 

{gl bonding or cementing orthodontic brackets. or 
orthodontic appliances that would provide activation upon 
cementationi or 

(hl activating or adjusting any orthodontic appliance. 
14l dentists shall refrain trom delegating to dental 

hygienists any duties or responsibilities regarding patient 
care that cannot be delegated to dental hygienists under 37-4-
401. MCA. and board rules. 

<Sl The assignment of tasks and procedures to a dental 
hygienist shall not relieve the dentist from liability for all 
treatment rendered the patient. 

<61 A dentist shall not employ. supervise. or otherwise 
use more dental hygienists than the dentist can reasonably 
supervise in keeping with the dentist's ethical and 
professional responsibilities 

(71 It shall be the sole responsibility of the employing 
dentist to verify that a dental hygienist's qualifications are 
in compliance with the statutes and rules of the board of 
dentistry. 

!8) A practitioner licensed to use or direct the use of 
an x-ray producing device must assure that the radiation source 
under the practitioner's jurisdiction is used only by 
individuals competent to use it, as per ARM 16.40.603." 

Auth: Sec. 37-1-131, 37-4-205, 37 4 498, MCA; IM£, Sec-
37-4-401. 37-4-405, 37 4 498, MCA 

REASON: The proposed amendments will clarify allowable, non­
allowable and prohibited functions of a dental hygienist in 
keeping with directives from the Administrative Code Committee 
on the structure and content of this rule; as well as 
incorporating input from affected groups and licensees. The 
proposed amendments will more clearly define the hygienist's 
tasks and provide better guidance for the hygienist, dentist, 
board and public. 
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"8.16.607 APPLICATION TO CONVERT AN INACTIVE STATUS 
LICENSE TO AN ACTIVE STATUS LICENSE (1) through (1) (d) will 
remain the same. 

(2) A dental hygienist who is employed by a federal 
agency maY maintain an active license upon verification to the 
board of the hygienist's federal employment status as a dental 
hygienist and rnust meet all requirements tor being licensed in 
an active status." 

Auth: Sec. 37-1-131, 37-4-205. 37-4-406, MCA; IME. Sec. 
37-4-406, MCA 

RBASON; The proposed amendment will allow an exception to the 
automatic out-of-state inactive license status for Federal 
employees who need to maintain an active license as a condition 
of employment, but do not necessarily practice in Montana. The 
board has received numerous requests for this exception, and 
has a number of licensees in this Federal employment or active 
military category. 

"8.16.609 DEFINITIONS (1) "Coronal polishing" is defined 
as a dental procedure limited to the utilization of abrasive 
agents on the coronal surfaces of natural and restored teeth 
for the purpose of plaque and extrinsic stain removal. Coronal 
polishing by itself, without an appropriately licensed dentist 
or licensed dental hygienist inspecting tor and removing any 
supragingival and subgingival calculus er ether ~ gingival 
irritants deemed necessary for removal by an appropriately 
licensed dentist or licensed dental hygienist, shall not be 
eeHst~ed represented or recorded as an oral prophylaxis. 

(2) "Prophylaxis" is defined as a preventive and 
therapeutic dental health treatment process by which gingival 
irritants, including any existing combination of calculus 
deposits, plaque, materia alba, accretions, and stains are 
removed supragingivally and/or subgingivally from the natural 
and restored surfaces of teeth by a method or methods, which 
may include scaling~ aDd root planing, and subgingival 
curettage, that are most suitable for the patient, by an 
appropriately licensed dentist or licensed dental hygienist, as 
ordered by the supervising dentist." 

Auth: Sec. 37-1-131, 37-4-205, 37-4-401, MCA; IME. Sec. 
37-4-401, MCA 

REASON; The proposed amendments will clarify the 
definitions to be consistent with changes to the functions of 
dental hygienist and functions of dental auxiliary rules, as 
well as the statutes and the Administrative Code committee 
directives. 

3. The Board proposes to repeal ARM 8.16.707 in its 
entirety. The full text of this rule can be located at pages 
B-516 and 8-517, Administrative Rules of Montana. The reason 
for the proposed repeal is the promulgation ot a new rule (new 
rule I) pertaining solely to the functions of dental 
auxiliaries. The authority sections are 37-4-205, 37-4-321, 
MCA, and the implementing sections are 37-4-321, 37-4-405, 37-
4-408, MCA. 

14-7/27/95 MAR Notice No. 8-16-50 



-1383-

4. The proposed new rule will read as follows: 

"I FUNCTIONS FOR DENTAL AUXILIARIES ( 1) Allowable 
functions for a dental auxiliary practicing under the 
supervision of a licensed dentist shall include all reversible 
dental procedures as allowed by the Montana Dental Practice Act 
and subject to (4) below, in which: 

(a) the auxiliary was instructed and qualified to perform 
in an accredited dental assisting program; or 

(b) the auxiliary was instructed and trained by a 
licensed dentist; or 

(c) the auxiliary was instructed and trained in a board 
approved continuing education course. 

(2) A dental auxiliary will not be allowed to perform any 
nonreversible dental procedure except: 

(a) making radiographic exposures; and 
(b) monitoring a patient who has been prescribed and 

administered nitrous oxide by a licensed dentist. 
(3) The allowed procedures listed in (1) include, but are 

not limited to: 
(a) taking impressions for study or working models, 
(b) removing sutures and dressings, 
(c) applying topical and anesthetic agents, 
(d) providing oral health instructions, 
(e) applying topical fluoride agents, 
(f) removing excess cement from coronal surfaces, 
(g) placing and removing rubber dams, 
(h) placing and removing matrices, 
(i) collecting patient data, 
(j) polishing amalgam restorations, 
(k) placing and removing temporary restoration with hand 

instruments only, 
(ll placing pit and fissure sealants, and 
(m) coronal polishing. 
(4) Dental auxiliaries performing any intraoral procedure 

must be under the direct supervision of a licensed dentist. No 
dentist shall allow any dental auxiliary to perform the 
following: 

(a) diagnosis and treatment planning as per 37~4-401, 
MCA; 

(b) cutting hard or soft tissue or extracting teeth; 
(c) prescribing any drugs as per 37-4-401, MCA; 
(d) administering or dispensing any drug, without the 

prior authorization of the supervising dentist; 
(e) administering intravenous and intramuscular 

injections, nitrous oxide, or local anesthetic; 
(f) placing, carving or condensing any permanent 

restorations; 
(g) taking final impressions of the involved arch for 

crowns, bridges, implant protheses, partial or complete 
dentures; 

(h) bonding or cementing any fixed prothesis, including 
veneers, except for provisionals; 

(i) bonding or cementing orthodontic brackets or 
orthodontic appliances that would provide activation upon 
cementation; 
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(j) placing sulcular medicinal or therapeutic materials; 
(k) using intraoral sonic/ultrasonic devices and abrasive 

air polishing devices (i.e. prophyjet); 
(1) periodontal probing; or 
(ml prophylaxis as per ARM 8.16.609 (2). 
(5) Dentists shall refrain from delegating to dental 

auxiliaries any duties or responsibilities regarding patient 
care that cannot be delegated to dental auxiliaries under 37-4-
408, MCA, and board rules. 

(6) The assignment of tasks and procedures to dental 
auxiliaries shall not relieve the dentist from liability for 
all treatment rendered the patient. 

(7) A dentist shall not employ, supervise or otherwise 
use more dental auxiliaries than the dentist can reasonably 
supervise in keeping with the dentist's ethical and 
professional responsibilities. 

{8) It shall be the sole responsibility of the employing 
dentist to verify that a dental auxiliary's qualifications are 
in compliance with the statutes and rules of the board of 
dentistry. 

(9) A practitioner licensed to use or direct the use of 
an x-ray producing device must assure that the radiation source 
under the practitioner's jurisdiction is used only by 
individuals competent to use it, as per ARM 16.40.603. The 
allowable auxiliary expanded duty function of making 
radiographic exposures must be performed under the direct 
supervision of a licensed dentist. Only a licensed dentist is 
allowed to prescribe radiation dosage and exposure. The 
auxiliary shall have either graduated from an accredited 
program of dental assisting, dental hygiene, or dentistry, or 
have successfully completed a board approved course in 
radiology with a written and practical examination approved by 
the board, or have been certified in radiology in another state 
or be a CDA. A list of board approved courses and examinations 
is on file in the board office. No dentist shall allow a 
dental auxiliary in the dentist's employ to expose radiographs 
without having first completed the didactic and clinical 
portions or the board approved course.· 

Auth; Sec. 37-4-205, 37-4-408, MCA; IM£, Sec. 37-4-408, 
MCA 

REASQN: The proposed new rule will clarify allowable, non­
allowable, and prohibited functions of a dental auxiliary in 
keeping with directives from the Administrative Code Committee 
on the structure and content of these rules; as well as 
incorporating input from affected groups and licensees. The 
proposed new rule will more clearly define the auxiliary's 
tasks and provide better guidance for the auxiliary, dentist, 
board and public. 

5. Interested persons may submit their data, views or 
arguments concerning the proposed amendments, repeal and 
adoption in writing to the Board of Dentistry, Lower Level, 
Arcade Building, 111 North Jackson, P.O. Box 200513, Helena, 
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Montana 59620"0513, to be received no later than 5:00p.m., 
August 24, 1995. 

6. If a person who is directly affected by the proposed 
amendments, repeal and adoption wishes to present his data, 
vi'ews or arguments orally or in writing at a public hearing, he 
must make written request for a hearing and submit the request 
along with any comments he has to the Board of Dentistry, Lower 
Level, Arcade Building, 111 North Jackson, P.O. Box 200513, 
Helena, Montana 59620-0513, to be received no later than 5:00 
p.m., August 24, 1995. 

7. If the Board receives requests for a public hearing on 
the proposed amendments, repeal and adoption from either 10 
percent or 25, whichever is less, of those persons who are 
directly affected by the proposed amendment, from the 
Administrative Code Committee of the legislature, from a 
governmental agency or subdivision or from an association 
having no less than 25 members who will be directly affected, a 
hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Administrative Register. Ten 
percent of those persons directly affected has been determined 
to be 148 based on the 1481 licensees in Montana. 

BOARD OF DENTISTRY 
CAROL SCRANTON, DDS, CHAIRMAN 

BY: hA~J__ 
AND~~ EPUTYDIRECTOR 
DEPARTMENT OF COMMERCE 

certified to the Secretary of State, July 17, 1995. 
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BEFORE THE FISH, WILDLIFE AND PARKS COMMISSION 
OF THE STATE OF MONTANA 

In the matter of proposed 
amendment of ARM 12.6.801 
relating to the boating closure 
on the upper end of Hauser 
Reservoir from October 15 
through December 15 of each 
year. 

To: All Interested Persona. 

NOTICE PROPOSED 
AMENDMENT OF RULE 
12.6.801 

No Public Hearing 
is Contemplated 

1. On September 8, 1995, the Fish, Wildlife and Parks 
Commission (commission) proposes to amend ARM 12.6.801 relating 
to a boating closure on the upper end of Hauser Reservoir from 
October 15 through December 15 of each year. 

2. The rule proposed to be amended provides as follows: 
12.6. 80J.. BOATING CLOSURES (1) The following waters/areas 

will be either closed as posted or marked by barrel booms to the 
use of all boats or other water craft except in case of rescue 
craft or plant maintenance work: 

(a) area immediately above and below Canyon Ferry Dam in 
Lewis & Clark County; 

(b) area immediately above Kerr Dam in Lake County; 
(c) a portion of Brown's Lake near ovando, Powell County, 

during the time period beginning April 1 and ending July 15~L 
{d) the upper end of Hauser Reservoir from Canyon_Fer_!'Y. 

Dam to bela!!: Brown's Gul£h beqinniJ:l_g___Q£tobeL___g;_~.d ending 
December 15 of each ~ .... 

AUTH: 
IMP: 

87-1-303, 23-1-106 (1), MCA 
87-1-303, 23-1-106(1), MCA 

3. The rationale for the rule is as follows: In order to 
protect a large concentration of migrating bald eagles, a 
species designated as threatened under the Federal Endangered 
Species Act (16 USC 1531), feeding on kokanee salmon carcasses 
in Hauser Reservoir, and to provide an opportunity for public 
viewing of these eagles, the commission has determined it to be 
prudent to impose a boating closure on the upper end of Hauser 
Reservoir from October 15 through December 15 of each year. 

4. Interested persons may present their data, views or 
arguments concerning the proposed amendments in writing no later 
than August 30, 1995. to Steve Lewis, Region 3 Supervisor, 1400 
South 19th, Bozeman, MT 59715. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his or her data, views and arguments 
orally or in writing at a public hearing, he or she must make 
written request for a hearing and submit this request along with 
any written comments he or she has to Steve Lewis, Region 3 
Supervisor, 1400 South 19th, Bozeman, MT 59715. A written 
request for hearing must be received no later than August 30, 
1995. 

14-7/27/95 MAR Not.ice No. 12-2-218 



-1387-

6. If the agency receives requests for a public hearing on 
the proposed amendment from 25 or more persons who are directly 
affected by the proposed action, from the Administrative Code 
Committee or from an association having not less than 25 members 
who will be directly affected, a hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
uff::!ctcC ~~as ~ccn ~~terr.1ineLl to De in excess of 25 based on the 
potential number of boal<ns and visiLors to the area. 

RULE REVIEWER FISH, WILDLIFE & PARKS COMMISSION 

- ~~\--··, 
~- () ··' 

cz-d;$.c M Q...v--. 
Patrick Grah0 Secretary Robert N. Lane 

Certified to the Secretary of State on July 17, 1995. 
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BEFORE THE DEPARTMENT OF J,ABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of ARM 24.11.606, ) 
24.11.608, 24.11.610, 24.11.613) 
24.11.701, 24.11.801, 24.11.803) 
24.11.808, and 24.11.814; the ) 
proposed adoption of three ) 
new rules and the proposed ) 
repeal of ARM 24.11.1001 ) 
through 24.11.1006, related to ) 
unemployment insurance taxes ) 

TO ALL INTERESTED PERSONS, 

NOTICE OF PUBl,IC HEARING ON 
THE PROPOSED AMENDMENT, 
ADOPTION, AND REPEAL OF RUI,ES 

1. On August 21, 1995, at 1:30 p.m., a public hearing 
will be held in the first floor conference room at the Walt 
Sullivan Building (Dept. of [,abor Building) , 1327 Lockey Street, 
Helena, Montana, to consider the amendment of certain existing 
rules, the adopt ion of new rules and the repea 1 of certain 
existing rules, all related to unemployment insurance taxes. 

The Department of Labor and Industry will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you request an accommo­
dation, contact the Department by not later than 5:00 p.m., 
August 14, 1995, to advise us of the nature of the accommodation 
that you need. Please contact the Unemployment Insurance 
program, Att:n: Ms. Mary Fried, P.O. Box 1728, Helena, MT 
59624-1728; telephone (406) 444-3602; TDD (406) 444-0532; fax 
(406) 444-2699. Persons with disabilities who need an 
alternative accessible format of this document in order to 
participate in this rule-making process should contact Ms. 
Fried. 

2. The Department of Labor and Industry proposes to amend 
the rules as follows: (new matter underlined, deleted matter 
interlined) 

24.11.606 EXPERIENCE-RATED EMPLOYERS (1) through (8) 
Remain the same. 

l2l Contributions for experience-rated employers are 
reduced by . H beginning in the third quarter of 1983. An 
assessment equal to the amount of this reduction must be paid by 
all experience-rated employers and deposited in the employment 
security account provided for in 39·51-409, MCA. The .1% is not 
considered as "contributions" for the purposes of 39-51-401. 
MCA. 
AUTH: Sec. 39-51-301 and 39-51·302 MCA 
IMP: Sec. J 9 51-4 04 3 9- 51-110 3, 39-51 - 1121, 3 9 51 - 112 3 and 
3 9 - 5 1 - 12 13 MCA 

14-7/27/95 ~~R Notice No. 24-11-73 



-1389-

2~. ll. 608 STATE AND LOCAL GOVERNMENTS ( 1) A <Jovenwtental 
entity that does not elect to re.imout·se the tt·ust. fund is 
ast.;lqned an exper·ience t"ate based on ·39 ~1 ·1212, MCA. (See 
Chdrt on pdqt~ 24-G7]_,_) 

_ill Govei"!l!!lental_ er1l it~ ies are ass~ seed lQL...uur'{Joses of 39 
51··404 (4) at t.l!" rate uf o•,% ot _tutal quatt,_•tly waqes~ 

[Chart on page 24-b73 remains the same I 
AUT!!: Sec. 39-Sl-302 MCA 
IMf': Sec. 39 S1-404 and 39-'>1·1212 MCA 

24.11.610 EXPERIENCE-RATING RECORD TRANSFER 
(3) R"main the same. 

(1) through 

ill A lransfer- of the experience-rat.inq tec:ord between a 
professional employer· orqaoizat ion and its client. is not 
allowed, 
AUT!!: Sec. 39 8 201 and 39 51-301+ dtffi 3'!-51 302 MCA 
lMP: Sec. 39-8-207 and 39 Sl-1219 MCA 

24. 11.613 CHARGING BENEFIT f'AYMENTS TO EXPERIENCE- RATED 
EMPLOYERS ·CHARGEABLE EMPLOYERS ( l I I a) through I c) Remain the 
same. 

(d) A "sevet·ance ot employment" occurs when an employing 
unit cease;, payin<J wages, as defined in 39 51-201#8-+, M:'A, even 
though the work duties may not cease; provided the employing 
unit is not subject to 39·51·1219, MCA. 

(2) through (4) Remain the same. 
AUTH: Sec. 39-51-301 and lY-Sl-302 MCA 
IMP: Sec. 39-51 1214 MCA 

24.11.701 R£CO!WS TO BE KEPT BY EMPLOYER (1) Remains the 
same. 

(2) '!'he department i;, authorized to e.xamine any and all 
records necessary for: the administration of the Unemployment 
Insurance Law IT1tle 39. cha[,?t.er .2.L._~ These z-ecords 
include, but are not limited to, [,laycoll -~ds. disbursement 
records. tax ret urns. personne 1 records. minutes of meel i ngs, 
loan docclrnentat ion, and any other· recur ds which miqht be 
necessary to determine clo~imant elicpbil.i1.y_ and employer 
li abi 1 i t.y. 

+>!+ llJ_ These recutds and reports must be ____ maintaineA.....Qx 
the em[,?loyer for a period o.Lti.~eatli_ __ illl.'i are op<;n to periodic 
review by a.uthotized repr-esentativr2s of tht? departm~nt to 
detennine whethet- pt·oper· teconJs dr'e Deing rnaintaint-:d dlld dll 
Wdges are being correctly r~porLed. 
AUT!! : Sec. ~--"'!--tr<H ~2...::..2l .. ..iQ.l --<!illLl.:/.._2.L_ . ..lQ.Z MCA 
l MP: Sec. ~±--"lH----ctfltl-+<f--.<;-±--Hl-'l J ';- ~ 1 -6 (J"l MC"A 

24.11801 (1) t.lttuuqh (;) 
same. 

(4) ~~fl+tt P.'iYJ.li';"l!t" an.' appli<.:d Lu the foll<>win•.J 
obliga.Lions in the folluwlnq urdt-.>t, unle~HJ l),_utknJ~Jt{'Y 

p1oceeding.::'A o1· th~:::: d'"-'fkutmt:lll. hd.s dt.:lt-:>rruined otherwi.:..H.::.•: 
( <1) ~----ttttd---+tt+-t:-H·ttt+- ::...~HLli.l?~il:..!ll.U i 
( l>) 1 9 8 S ~; U r t d X tt 1-tt-i-- l Hf--1:-:-·l~ i 
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(c) administrative fund tax aH~ iHteres~; 
(d) assessment for interest on the federal loan!_ aft6 

iHtereat, aH~ 

(e) peAaltiea interest; 
lfl penalty: and 
191 jeopardy penalty. 
(5) Tan payR~eAta Payments submitted with quarterly reports 

are applied to that quarter. If an employer pays more than the 
amount owed under the quarterly report, the overpayment is 
applied to the unpaid~ amounts due from the oldest quarter. 
The employer may request that payments be applied to a more 
recent quarter. 

(6) Remains the same. 
AUTH: Sec. 39-51-301 and 39·51-302 MCA 
IMP: Sec. 39-51-1103 MCA 

24 .11. 803 REPORTING OF WAGES IN __ EXCESS OF TAXABLE WAGE 
BASE ( 1) All wages paid to an employee by an employer are 
reportable as total wages. Wages paid to an employee in any 
single calendar year by an employer, up to and including the 
annual taxable wage base as defined in 39-Sl-1108, MCA, for that 
calendar year, are taxable wages. All further wages paid to the 
employee by that employer in that calendar year are "excess 
wages" and not taxable. Below is an illustration of total 
wages, taxable wages and excess wages: 

Qtr. Total Wages Total Wages Taxable Excess 
Paid in Qtr. Paid to Date Wages Wages 

i'i'l'et 5, IHHl 5,fHHl 5,898 Hef!e 
B€eef!~ 5,999 HI, 989 5,999 ftBHe 

Thi'l'~ 5,999 ±5,999 2,899 i!,i!99 
i'EIHO"I;h 5,299 ;Hl, i!99 999 5,299 

TOT.•,L i!9,i!99 12,899 1,490 

First 6 000 _§_,_QQ.Q 6,000 ___!lQ_!l§ 
second _§_._000 12,000 §_, 000 ___!lQ_!l§ 
Third 6,000 18,000 3,500 2,500 
Fourth 5,200 23,200 _QQQ 5,200 

TOTAL 23,200 15,500 7 700 

In this example, the ~,&&G $15,500 taxable wage base for the 
Ha-9 1995 calendar year was reached in the third quarter with 
~ ~00 as taxable and ~ ~ in excess of the 
~ .s.hQQQ paid to that employee. There is no tax due on the 
$5,200 paid in the fourth quarter because these wages are in 
excess of the taxable wage base. }>,}] • .. a~es aO"e rcpertable, 
however, ao eithe'l' total e't' eMeeso wages. 
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(2) A successor employee, as descJ ibed ln 39-51 1219, MCA, 
may use the amount uf wages paid by the predecessor to determine 
the succ~ssor employer's taxable wages. l...t.____Q_ .. successot' does not 
acquire a portion or allot tlu;;_expcl"ience rating record of a 
predecessor. Lhe successor cannot Ll!~e t.he.~ amount of wayes paid 
by the predecessor to determir1e ttle Stlccessor· employer·'s taxable 
wages. 

(3) Remains the sarne. 
AUTH: Sec. 39-51··301 and 3'!-Sl 302 MCA 
IMP: Sec. 39-51 1108 MCA 

24.1.1.808 WAGES (1) Remains the same. 
(<.d through (c) Remain the same. 
(d) (i) The cash value of board and room is considered to 

be wages. The depar·tment determines the cash value of board and 
room, unless the depcn·tmeAt employment. contract sets the value 
at. an amount. equal to or greater than the amounts established in 
this rule. 

(ii) Remains the same. 
(e) (i) Sick leave "'-!lQ_ accident disability payments are 

wages. Such payments are wages even if not paid directly by the 
employer·, but rat her by a third party such as an insurance 
agent. For example, i E the employer pays premiums to t.he third 
party to cover SlCk leave or accident disability costs, the 
payments paid by the third party to the employee are wages. If 
the employee pays the premiums tor such coverage, the sick leave 
or accident disability payments ar·e not wdges. 

(iil The employer is responsible for tax payments 
attributable to sick leave or accident di;;abi llt.y payments made 
to or on behalt of an employee for six months dfter the last 
calendar month in which the employee worked for such employer. 
The third party assumes responsibility for the payments if the 
thir·d party fails to give the following information to the 
employer within 15 days of the end of the calendar quarter in 
which the payments were made: 

(A) the name and socLol security number of the employee 
who received the sick leave payments; 

AUT!!: 
IMP: 

(B) the total amount of the payments. 
(f) through (h) Remain the same. 

Sec. 39· 51-301 and 3~ Sl-.302 MCA 
Sec. 39-51-llOJ MCA 

24.11.814 PAYMENTS THAT ARE NOT WAGES--EMPLOYEE EXPENSES 
( 1) Hemains the same. 
(a) through (d) Remain the same. 
(e) Remo int:i the sdrne. 
(i) through (iv) Remain the ScHlie. 

(v) for mileaqe, at a rate 110 gthller than t.hat allowt>d by 
the United States intel.IJal revenue setvu_'e tor tht~ pre:.cedittlJ 
_thal yedr, pr·ovided thdt th~ irJdiv.ldudl c:tct·ually tutnl~hes ttH~ 

vehicle. 
AUTfL Sec. "39 51 lO! ;!.l.l.d B ~~ ·l02 MCA 
IMP: Sec. l9 ':>!·201 illl<l l~ ',1 !Ul.J MCA 
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REASON: The proposed amendments are reasonably necessary in 
order to improve customer service by clarifying various matters 
that have arisen in Lhe last year: updating examples, replacing 
and correcting citations of authority in the rules and 
reorganizing certain text. The matters have been brought to the 
attention of the Department over the past year by participating 
employers and by staff. 

3. The Department proposes to adopt new rules as follows: 

RULE DEFINITION OF DIRECT SELLER (1) As provided by 
law, the term •direct seller" has the same meaning as provided 
by 26 u.s.c. 3508. 

(2) Generally, a direct seller is a person: 
(a) who sells, or offers for sale, a consumer product 

(meaning tangible items, such as vacuum cleaners, cleaning 
products or cosmetics, as opposed to services) at the home of 
the consumer; 

(b) whose pay is determined by the quantity of product 
sold; and 

(c) who works under a written contract that states the 
person will not be treated as an employee. 

(3) For the purposes of this chapter, the term "direct 
seller" must be interpreted in accordance with federal tax cases 
construing the meaning of the term "direct seller". In the 
event that there is no Montana case on point, and there is a 
conflict among case decisions, decisions arising out of the 
federal circuit of which Montana is a member will be followed. 
AUTH: Sec. 39-51-302 MCA 
IMP: Sec. 39-51-204 MCA 

REASON: The propos!"d rule is reasonably necessaty to implement 
the provisions of House Bill 98 (Chapter 48, Laws of 1995) by 
providing for a body of law to be followed in interpreting who 
is included in the term "direct seller". 

RULE II DETERMINING WHETHER A WORKER IS THE EMPLOYEE OF A 
TEMPORARY SERVICE CONTRACTOR OR A PROFESSIONAL EMPLOYER 
ORGANIZATION (1) If there is a dispute as to whether a worker 
is an employee of a temporary service contractor or a 
professional employer organization, the matter will be resolved 
by reference to the provisions of Title 39, chapter 8, MCA and 
Title 3 9, chapter 71, MCA. If such a worker is not the employee 
of a temporary service contractor or professional employer 
organization, lhe worker is deemed to be an employee of the 
temporary service contractor or professional employer 
organization's client. 

(2) It is the intent of the department that any 
determination of a worker's status as an employee for 
unemployment insurance purposes be consistent with the 
determination of the same person's stat us under the WurkPrs' 
Compensation Act. and the professional f'mployer organization 
laws. 
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AUTH: Sec. 39·51-302 MCA 
IMP: Sec. 39-51 202, 39-51-203, 39·'>1-204 and 39 51 603 MCA 

REASON: The proposed rule is reasonably necessar·y in response 
to the provisions of Senate Bill 264 (Chapter 344, Laws of 
1995), in order to provide a method for determining who is the 
employer of a given employee (for unemployment insurance 
purposes), under certain circumstances. 

RU!~E III RATES FOR NEW EMPLOYERS (l) Rates for new 
employers are based on Standard Industrial Classification (SIC) 
codes for 9 major industrial classifications, plus a non­
classifiable division for employer· accounts whose industrial 
class cannot be determined. SIC codes are assigned using the 
Standard Industrial Classification Manual. The SIC code 
assigned determines the major industrial classification and rate 
for the new employer account. On accounts comprised of two or 
more businesses or industries, the business or industry that 
produces the most revenue determines the proper SIC code. 

(2) A professional employer or-ganization (PEO) licensed 
under Title 39, chapter 8, MCA, for the first calendar year of 
subjectivity, is assigned the non-classifiable rate for new 
employers. Thereafter, unless the PEO is experience-rated, the 
PEO is assigned a rate as a new employer in the industry in 
which the majority of workers are placed for the PEO's clients. 

(a) The PEO must provide to the depar·tment with the 
quarterly report filing a. list of workers showing which workers 
were assigned to which client. If the list is not provided, the 
PEO will be assigned the non-classifiable rate for new employers 
for the following year. 

(3) The SIC codes are assigned as follows: 
(a) Division A - agriculture, forestry, and fishing; 
(b) Division B - mining; 
(c) Division C construction; 
(d) Division D manufacturing; 
(e) Division E transportation, communications, and 

public utilities; 
(f) Division F wholesale trade; 
(g) Division G retail trade; 
(hl Division H finance, insurance, and real estate; 
(i) Division I - services; and 
(j) Division K - non-classifiable establishments. 
(4) Employers that do not provide sufficient information 

to be properly classified are assigned to the non-classifiable 
establishments division which carries the maximum rate for new 
employers. Employers have 30 days from the postmarked date of 
the rate notice and/or rate letter to submit sufficient 
information for a proper SIC classification and rate assignment. 

(5) The average rate for each major industrial 
classification is computed once a year to set rates for the 
calendar year. Rates for new employers are determined using the 
average contribution rates in effect tor the prior and current 
calendar year plus any ddj ustment for changes in the rate 
schedule. 
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1\UTH: Sec. 19-8-201 and 39-51-302 MCA 
IMP: Sec. 39 8-207 and 39-51-1101 MCA 

~: The proposed rule is reasonably necessary in response 
to the provisions of Senate Bill 264 (Chapter 344, Laws of 
1995), in order to provide a method for determining the 
unemployment insurance tax rate for a professional employer 
organization. The rule is also necessary in order to improve 
customer service by clarifying the process of establishing an 
initial tax rate for new establishments and providing a time 
period in which new employers must provide information related 
to the type of industry in which they are to be classified, so 
that new businesses can timely budget the proper tax rate as a 
part of operating expenses. 

4. The Department of [,abor and Industry proposes to 
repeal ARM 24.11.1001 through 24.11.1006 in their entirety. ARM 
24.11.1001 through 24.11.1006 are found at page 24-699 of the 
Administrative Rules of Montana. AUTH: 39-51-301, MeA; IMP: 
39-51-404 (4), MCA. There is reasonable necessity for the 
proposed repealR because the Department has determined that the 
statutes adequately address the subject matter of the rules, or 
that certain matters are better included in the text of other 
existing rules. 

5. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to: 

Sandra Bay, Bureau Chief 
UI Contributions Bureau 
Employment Relations Division 
Department of Labor and Industry 
P.O. Box 1728 
Helena, Montana 59624-1728 

and must be received by no later than 5:00 p.m., August 25, 
1995. 

6. The Department proposes to make these amendments, new 
rules, and repeals effective October 1, 1995, except for the 
amendment to 24.11.814, which is proposed to be effective 
January 1, 1996. The Department reserves the right to adopt 
only portions of these proposals, or to adopt some or all of the 
proposals at a later date. 

7. The Hearing Bureau of the Legal/Centralized Services 
Division of the Department has been designated to preside over 
and conduct the h<?ari.ng. 

~~;t,/~# 
David A. Scott 
Rule Reviewer 

Laurie Ekange~. Commissiorter 
DEPARTMENT OF LAAOR & INDUSTRY 

By:24zece/J * 2~ Dav1d A. Scot, Chief:Otll1sel 
DEPARTMENT OF LABOR & INDUSTRY 

CertifiPd to the Sccreta:ty of StaLP; LJuly 1'1, l9~J~). 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF TH8 STATE OF MONTANA 

In the matter of the proposed 
amendment of ARM 24.29.704, 
24.29.705 and 24.29.720, 
related to workers' 
compensation coverage matters,) 
and the proposed repeal of ) 
ARM 24.29.3501, 24.29.3502, ) 
24.29.3503, 24.29.3504 and ) 
24.29.3505, pertaining to the ) 
state compensation insurance ) 
fund ) 

TO ALL INTERESTED PERSONS: 

NOTICE OF PUBLIC HEARING ON 
PROPOSED AMENDMENT AND 
PROPOSED REPEAL 

1. On August 21, 1995, at 2:00 p.m., or as soon 
thereafter as is possible, a public hearing will be held in the 
first floor conference room at the Walt Sullivan Building (Dept. 
of Labor Building), 1327 Lockey Street, Helena, Montana, to 
consider the amendment of rules related to workers' compensation 
coverage matters and the repeal of rules related to the State 
Compensation Insurance Fund. 

The Department of Labor and Industry will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you request an accommo­
dation, contact the Department by not later than 5:00 p.m., 
August 14, 1995, to advise us of the nature of the accommodation 
that you need. Please contact the Employment Relations Divi­
sion, Attn: Ms. Linda Wilson, P.O. Box 8011, Helena, MT 
59604-8011; telephone (406) 444-6531; TDD (406) 444-5549; fax 
(406) 444-4140. Persons with disabilities who need an 
alternative accessible format of this document in order to 
participate in this rule-making process should contact Ms. 
Wilson. 

2. The Department of Labor and Industry proposes to amend 
the rules as follows; (new matter underlined, deleled matter 
interlined) 

24.29.704 WHO MUST BE BOUND (1) Each employer as defined 
in 39·71-117, MCA, who has an employee in service as defined in 
39-71-118, MCA, for any length of time must be bound by the 
provisions of plans no. l, 2, or 3, unless an employmenl i" 
exempt under 39-71-401, MCA. The employer, with the concurrence 
of hffi the employer's wor·kers' compensation insurer, may elect 
to bind the employments that are exempt under 39·71-401 (2), MCA. 
AUTH: Sec. 39-71-203 aad 39 71~ MCA 
IMP: Sec. 39 71-401 MCA 

24.29.705 SLBCTION HOT TO BB BOUND CORPORATE OFFlCER 
EXEMPTION ( 1) Aa officer· of a tni 1ate business uo.-poration may 
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elect net to be bound ao an emplo)CC of tkat eerperatien for 
worltero' compensation eo • era~e under tke ·nor!< ere' compensation 
and occupational disease acto, if tke officer submits, on forms 
provided by tke di.ision, an appropriate notice ao reqctired by 
section 39 ·n HO, tlCA, and tke officer meets any o>te of tkc 
folle~ing four conditione. 

+a! tke officer is not enga~ed in performing tke erdinar} 
duties of a • .. e.-lEer fer tke corporation ana tke officer does not 
reeei•re af!}' pay frolfl the corporation for performin"j tke ordinar-y 
duties of a ~orJ.er fe.- tke corporation, 

(e) tke officer io en"jaged pi' imaril) iH keusekold 
employment for tke corporation, 

(c) tke efficet o•n•ns tweHE}' percent (i!O'Ir) or lftOI'e of the 
nu111ee.- of shares of steel< in tke col"poration, 

(d) the office!" is a lftemecl" of the falftily of an individual 
who 111eets the cof!ditions of section (1) (e) of this l"ule. For 
the p~o~rposes of tflis rtlle, the tel"m famil7 includes only a 
huseand, wife, child, adopted child, step ekild, lflother, fathel", 
son in la~, da~o~ghtel" in laa, nephe., niece, erotker and sistel". 

(i!) Any officer of a private corporation kho has elected 
HOt to be be~o~nd as an emplo) ee under sect ion 3 9 71 410, t4G.l>t, and 
~hose election was appl"O¥Cd ey the aivision undel" rules adopted 
ana effeeti>C pl"ior tO PlooCifti:>Cr 3, 1975, COAtinUCS not to BC 
llO>Ind as an employee >tnder the •orl<ers' COift!"CHsatien act. 

(3) An1 col"perate officer of a nonprofit eerperatien lfta}' 
elect Hot to be bo~o~nd as an emplo}ee of that corporation fer 
weriEel"s' eempe!'lsation coverage, if the officer ouemits, en forme 
l"reoiaed ey the division an appropriate notice ao required ey 
section 39 71 410, tlCA. 

(4) ..,n election HHaer seceiens (1) or (3) of this rHle is 
not oalili until approved 13} the di·,isien for col"poratiens 
insured HAder plan ne. 1 and ~Ian no. ~. er until a~l"reved ey 
~ate insHraHce fund eu!"eau fer eorporations insured uRSCl" 
plan No. 3. 

(5) If a ~croon see!Eing election net to ee eeund Uf'ldel" 
this r~o~le does not agree ~~ith the division's lieeision, fie iftftj" 

request an admiAiotrat ive re • ie.. in accordance '•<itk ARt1 
~4.29.206. If the person does not a<Jree ~•ith the eivision'O 
eecision aftel" eompletioH of administratioe review preeed>tres, 
fie may re~uest contested case procedures in aecordaf!ee '•litfl ARM 
24.i!9.207. For the purposes of the exemption of certain 
corporate officers provided by 39-71-401 (2). MCA, the term 
"guasi·public or private corporation" includes nonprofit 
corporations. 
AUTH: Sec. 39-71·203 and 39 71 410 MCA 
IMP: Sec. 19 71 4t{t 39-71-401 MCA 

24.29.'/20 PAYMENTS THAT ARE NOT WA,GES--EMPLOYEE EXPENSES 
(l) Remains the same. 
( 2) Remains the same. 
(a) and (b) Remain 1 he same. 
(c) for mileage, at a rate no greater than t:hat allowed by 

the United States internal revenue service for Hle !'receding 
that year, provided that the individual actuully furnishes the 
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vehicle; 
(d) through (g) Remain the same, 

AUTH: Sec. 39-71-203 MCA 
IMP: Sec. 39-71-123 MCA 

REASON: There is reasonable necessity to amend 24. 29.704 in 
order to make the language gender neutral, conform the style 
with that required by the Secretary of State, and to correct an 
error in the citation of authority for t:he rule. There is 
reasonable necessity to amend 24,29. 705 based on the changes 
contained in section 6 of Chapter 516, Laws of 1995 (HB 200), 
and to correct errors on the citation of authority for the rule. 
The rule is needed to clarify that officers of nonprofit 
corporations are exempt from coverage requirements if they 
otherwise me.et the statutory criteria. There is reasonable 
necessity to amend 24.29.720 in order to conform the rule to a 
parallel provision in the Unemployment Insurance rules (ARM 
24. 11. 804) which has been proposed for amendment. (See MAR 
Notice No. 24-11-73.) The proposed amendment will allow 
employers to use the reimbursement rate of employee vehicle 
expense permitted by the IRS for federal tax, unemployment and 
workers' compensation purposes. 

3. The Department of Labor and Industry proposes to 
repeal ARM 24.29.3501, 24.29.3502, 24.29.3503, 24.29.3504, 
24.29.3505 in their entirety. The rules proposed for repeal are 
found at pages 24-2321 through 24-2323 of the Administ:rative 
Rules of Montana. AUTH: 39-71-203, MCA; IMP: 39-71-2303, 
MCA. There is reasonable necessity for the proposed repeals 
because the State Compensation Insurance Fund ("State Fund") has 
recently requested that the Department repeal rules that no 
longer apply to the State Fund. The State Fund is no longer a 
part of the Department of Labor and Industry. The State Fund is 
attached to the Department of Administration for administrative 
purposes only, pursuant to 2-15··1019, MCA, and has its own rule­
making authority, pursuant to 39-71-2316, MCA. 

4. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted t:o: 

Dennis Zeiler, Bureau Chief 
Workers' Compensation Regulations Bureau 
Employment Relations Division 
Department of Labor and Industry 
P .0. Box BOll 
Helena, Montana 59604-8011 

and must. be received by no later than 5:00 p.m. , August 25, 

1995. 

5. The Depart:ment proposes to make t:he amendments and 
repeals effective October 1, 1995, except for the amendment to 
24.29.720, which is proposed to become effective January 1, 
1996. The Department reserves the right t:o adopt only portions 
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of .these proposed amendments, or to adopt some or all of the 
amendments at a later date. 

6. The Hearing Bureau of the Legal/Centralized Services 
Division of the Department has been designated to preside over 
and conduct the hearing. 

ZIJcccuQA. dJ 
David A. Scott 
Rule Reviewer 

Laurie Ekanger, Commissioner 
DEPARTMENT OF LABOR & INDUSTRY 

Byq:>~ crfc,;;l/ 
David A. Scott, Chief Counsel 
DEPARTMENT OF LABOR & INDUSTRY 

Certified to the Secretary of State: July 17, 1995. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the pr·oposed 
amendment of ARM 24.29.706, 
and the proposed adoption of 
2 new rules related to the 
exemption of independent 
contractors for workers' 
compensation 

TO ALL INTERESTED PERSONS: 

NOTICE OF PUBLIC HEARING ON 
PROPOSED AMENDMENT AND 
PROPOSED ADOPTION 

1. On August 18, 1995, at 10:00 a.m., a public hearing 
will be held in the auditorium of the Scott Hart Building, 303 
North Roberts, Helena, Montana, to consider the amendment and 
adoption of rules related to exemptions for independent 
contractors for workers' compensation and other purposes. 

The Department of Labor and Industry will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you request an accommo­
dation, contact the Department by not later than 5:00p.m., 
August 14, 1995, to advise us of the nature of the accommodation 
that you need. Please contact the Employment Relations Divi ·· 
sion, Attn: Ms. Linda Wilson, P.O. Box 8011, Helena, MT 
59604-8011; telephone (406) 444-6531; TDD (406) 444-5549; fax 
(406) 444-4140. Persons with disabilities who need an 
alternative accessible format of this document in or·der to 
participate in this rule-making process should contact Ms. 
Wilson. 

2. The Department of Labor and Industry proposes to amend 
the rule as follows: (new matter underlined, deleted matter 
interlined) 

24.29.706 ELECTION NOT TO BE BOUND--INDEPENDENT CONTRACTOR 
(1) Remains the same. 
(a) and (b) Remain the same. 
(c) the applicant provides proof of a large, substantial 

investment in the tools, equipment or knowledge essential to the 
performance of the applicant's services. The department may 
require evidence of: 

(i) a large, substantial investment in tools or equipment, 
shown by evidence such as, but not limited to, certificate of 
title or ownership, purchase agreement, or lease contract; or 

(ii) certification of the applicant's specialty knowledge~ 

lQl_ the applicant has paid the application fee set by 19-
71-401. MCA, and as implemented by [RULE Ill. 

(2) Afi eleetioR t1REler this rt~le io .alid inElefiRi.tely upon 
approval ay the fiepaot'tl!lefit, l'!OIJe\eC, if dfl~' future ifhEf3ti~at ion 
eoRelucles tire applicant is not an indepenEleRt eontraetor, the 
eMel!lptieA will be veiaed. The independent cont:ractor exemption 
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is valid for year following the date the exemption is 
approved. The exemption may be renewed as provided by [RULE I]. 

(3) If the applicant seeking this exemption disagrees with 
t.he department's decision to reject the application and deny the 
exemption, the applicant may appeal fo~ a eORteoted ease fiea~ing 
±n aeeenlanee witfi •"<HH i!4. 29. 2()7 petition for review of the 
decision. The decision is reviewed by an appeals referee, and 
further appeals are made in the same way that unemployment 
insurance appeals are heard. Unemployment insurance appeals are 
governed by 39-51-1109, 39-51-2403 and 39-51-2404, MCA. 
AUTH: Sec. 39-71-203 and 39-71-401 MCA 
IMP: Sec. 39-71-120 and 39-71-401 MCA 

REASON: There is reasonable necessity to amend ARM 24.29.706 in 
order to implement the changes contained in section 30 of 
Chapter 500, Laws of 1995 (SB 354) and section 6 of Chapter 516, 
Laws of 1995 (fiB 516). 

3. The Department of Labor and Industry proposes to adopt 
new rules as follows: 

RULE RENEWAL OF INDEPENDENT CONTRACTOR EXEMPTION 
( 1) _A person holding a current independent contractor 

exemption issued by the department pursuant to ARM 24.29.706 may 
renew the exemption by submitting to the department all of the 
following: 

(a) a completed independent contractor renewal application 
form; 

(b) a copy of the person's federal or state income tax 
statement for the most recent tax reporting period that shows 
income and expenses for the person's business; and 

(c) the fee provided by [RULE II] . 
(2) In order for a renewal application to be approved, it 

must be submitted at least JO days before the anniversary date 
of the exemption but not more than 60 days before the 
anniversary date. Failure to timely submit a renewal 
application may result in the renewal being denied and the loss 
of the exemption. 

(3) A person whose renewal application is denied as 
untimely may make an application under ARM 24.29.706 for a new 
exemption upon paying the fee provided by [RULE II]. 
AlJTH: Sec. 39-71-203 and 19-71-401 MCA 
IMP: Sec. 39·71·120 and 39 71-401 MCA 

RULE II 1\PPLICAT ION FEE FOR INDEPENDENT CONTRACTOR 
EXEMPTION (1) For the purposes of this rule, the following 
definitions apply: 

(a) "Initial application" rnf!ans a per·son's first-time 
application for exemption as an independent contractor in a 
particular trade, occupat jon, profession or business. For 
example, if d person holds an exemption for general calpentr·y, 
and that: person wi!,jhes t-o becomE~ exempt as a mechanic, the 
application tor exPmpt i.on as a mechanic wi 11 be considered an 
initial application. 

14-7/27/95 MAR Notice No. 24-29-75 



-1401-

(b) "Renewal application" means an application for rcenewal 
of an existing independent contractor exemption held by that 
person. 

(c) "Subsequent application" means an application 
submitted for reconsideration following a rejection of an 
initial application or renewal application. The submission of 
additional information not originally required on an 
application, when made in response to a request by the 
department, is not considered a subsequent application. 

(2) There is no application fee for an initial 
application. 

(3) There is a $25.00 fee for each renewal application. 
(a) For persons holding valid independent contractor 

exemptions as of June 30, 1995, the $25 fee is waived for the 
first renewal application during fiscal year 1996. 

(4) There is a $25.00 fee for each subsequent application. 
( 5) If a person is concurrently registering with the 

department as a contractor pursuant to Title 39, chapter 8, MCA, 
and rules adopted to implement that chapter, the initial 
application or renewal application fee for an independent 
contractor exemption is waived. 
AUTH: Sec. 39-9-103, 39-71-203 and 39-71-401 MCA 
IMP: Sec. 39-9-206, 39-71-120 and 39-71-401 MCA 

REASON: There 1s reasonable necessity to adopt the proposed 
rules in order to implement the changes contained in section 30 
of Chapter sao, Laws of 1995 (SB 354) and section 6 of Chapter 
516, Laws of 1995 (HB 516). 

4. Interested rersons may present their data, views, or 
arguments, either ora ly or in writing, at the hearing. Written 
data, views or arguments may also be submitted to: 

Dennis Zeiler, Bureau Chief 
Workers' Compensation Re~ulations Bureau 
Employment Relations Div1sion 
Department of Labor and Industry 
P.O. Box BOll 
Helena, Montana 59604-8011 

and must be received by no later than 5:00 p.m., August 25, 
1995. 

5. The Department proposes to make the amendments and new 
rules effective October 1, 1995. The Department reserves the 
right to adopt only portions of these proposed amendments and 
rules, or to adopt some or all of the amendments or rules at a 
later date. 

6. The Hearing Bureau of the Legal/Centralized ~ervices 
Division of the Department has been designated to pres1de over 
and conduct the hearing. 

Certified to the Secretary of State, July 11, 1995. 
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BEFORE THE DEPARTMENT OF ENVIRONMENTAL QUALITY 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rules 16.44.102, 110, 126, 
16.44.202, 16.44.303, 305, 306, 
334, 335, 16.44.402, 16.44.612, 
16.44.702, and 16.44.1101, 
concerning incorporations by 
reference of federal regulations, 
definitions, and regulatory 
requirements governing hazardous 
waste and used oil; and the repeal 
of 16.14.589, prohibiting used oil 
as dust suppressant. 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED AMENDMENT 

OF RULES 
AND REPEAL OF 
ARM 16.14.589 

(Hazardous Waste) 

1. on August 21, 1995 at 10:00 a.m., the department will 
hold a public hearing in Room C209 (side 2) of the Cogswell 
Building, 1400 Broadway, Helena, Montana, to consider the 
amendment of the above-captioned rules and the repeal of ARM 
16.14.589. 

2. ARM 16.14.589, the rule proposed to be repealed, can 
be found at page 16-758 of the Administrative Rules of Montana. 
AUTH: 75-10-204, MCA; IMP: 75-10-204, MCA 

3. The rules, as proposed to be amended, appear as fol­
lows (new material is underlined; material to be deleted is 
interlined): 

16.44.102 INCORPORATIONS BY REFERENCE (1)-(4) Remain 
the same. 

(5) As of Beeember 19, 1993 rthe effective date of these 
amendments!, all of the incorporations by reference of federal 
agency rules listed below within the specific state agency 
rules listed below shall refer to federal agency rules as they 
have been codified in the July 1, ~ 122! edition of Title 40 
of the Code of Federal Regulations (CFR). References in the 
state rules to federal rules contained in Titles 49 and 33 are 
updated to the extent that they have been updated by the feder­
al rules which also incorporate these rules by reference. For 
the proper edition of these rules in Titles 49 and 33, see the 
reference in Title 40 of the CFR (~ 122! edition), provided 
in parentheses. A short description of the amendments to in­
corporated federal rules which have occurred since the last 
incorporation by reference is contained in the column to the 
right. This rule supersedes any specific references to edi­
tions of the CFR contained in other rules in this chapter. 
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State Rule Federal Rule Incorporated 

16,44 .... 40 CFR , . , 

(a)-(b) Remain the same. 

(C) 110 

(d) 116 

(e) 120 

Parts 264 Cexcept subpart 
Hl and 266 (except subpart 
Hl 

264.98, 264.99, 264.100, 
264.112, 264.113, 
264.117(a), 264.118, 
264.147 

270.14 - 270.26 

(f)-(g) Remain the same. 

(h) 126 

(i) 129 

( j) 202 

(k) 306 

Parts 264 (except subpart 
Hl and 266 (except subpart 
Hl 

Part 268, (except sections 
268,5, 268.6, 268.42(b), 
and 264.44) as well as 
Appendices I through IX 

Parts 264 and 266, Appendix 
to Part 262 

Part 264, Subpart o; Part 
265, Subpart 0; Part 266, 
Subparts c-G; 265.71, 
265.72: Part 279 

(1)-(o) Remain the same. 

(p) 333 261.33(e) and (f) 

(q)-(r) Remain the same. 

(S) 352 Part 261, Appendices VII 

MAR Notice No. DEQ-001 

Notation of Most 
Recent Changes to 
Federal Rules 

Ne Hazardous waste 
burned in boilers 
an<l industrial 
furnaces. 

Ne Closure plans; 
financial require­
~ 

'bifters al'ld leak 
Elet.es£iel'l syet.e111so 
Permit application 
requirements. 

NQ Hazardous waste 
burned in bailers 
and industrial 
furnaces. 

Land disposal 
restrictions-t 
'+'ariaftees. 

»e Hazardous waste 
burned in boilers 
and industrial 
furnaces. 

Ne Used oil man­
agement standards. 

Ne correction of 
listing for "be­
ryllium", 

N€ correction of 
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and VIII 

(t) Remains the same. 

(u) 410 

(v) 411 

(w) 412 

(X) 413 

49 CFR . 

Parts 173, 178, and 179 
(40 CFR 262.30) 

Part 172, subpart E 
(40 CFR 262.31) 

Part 172, Subpart D 
(40 CFR 262.32) 

Part 172, Subpart F 
(40 CFR 262.33) 

40 CFR . . . 

listing for "be­
ryllium". 

NG ShipPing and 
packaging of haz­
ardous materials. 

NG La,beliM re­
quirements for 
hazardous materi­
als transporta-
:t..iQJh 

NG Marking re­
quirements for 
hazardous materi­
als transporta­
li2n... 

NG Placarding 
requirements for 
hazardous materi­
als transporta­
.ti.2n.... 

(y) 415 Part 265, Subparts c and D, He Tank systems. 
265.111, 265.114, Part 265, 
subpart I, Part 265, Sub-
part J, (except 265.197(c) 
and 265.200) 

(z)-(ab) Remains the same. 

(ac) 609 

(ad) 702 

14-7/27/95 

Part 265, subparts B - Q, 
excluding Subpart H and 
265.75 

Part 264, Subparts B - BB, 
excluding Subpart H and 
264.75; Part 264, Appen­
dices I, IV, V, VI, and IX 

Grs~Rdwa~ep •sRi 
~sriR~I liRePs aRd 
leal£ de~ee~isR 
sys~e111so Facility 
standards; record­
keeping; closure 
requirements; 
surface impound­
ments; landfills. 

hiRers aRd leak 
de~ee~ieR sye~eiiiSo 

Work analysis; 
corrective action; 
landfills; surface 
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264.197, 264.228, 264.258, 
265.197, 265.228, and 
265.258 

264.112, 264.117 - 264.120, 
265.112, 265.117 - 265.120 

264.111 - 264.115, 
264.143 (f) (3). 264.178, 
264.197, 264.228, 264.258, 
264.280, 264.310, 264.351, 
264.143(f)(3), 264.601 ~ 

264.603~~ 265.111 - 265.115, 
265.197, 265.228, 265.258, 
265.280, 265.310, 265.351, 
265.381, and 265.404 

264.117 - 264.120~~ 

264.145(f) (5)' 264.228, 
264.258, 264.280, 264.310, 
264.145 (f) (S), 264. 603.-~ 
265.117 - 265.120, 265.228, 
265.258, 265.280, 265.310 

(ai) Remains the same. 

(aj) 817 264.147(f), 264.147(g) 

(ak) 823 264.15l(a)-(j) 

(al) Remains the same. 

impoundments; drip 
M\1§_._ 

H€ Closure re­
quirements far 
surface impound­
~Wl.t§.._ 

Ne Closure plans. 

NG Closure plans; 
closyre require­
IWlt.IL. 

H€ Closure re­
gyirement§, 

Ne Financial re­
quirements. 

Ne Financial re­
quirements. 

NC - Refers to no change in the material which is being 
incorporated by reference from the time of the last 
formally noticed incorporation by reference. 

(6) All material which is incorporated by reference may 
be obtained from the Solid a~EI Hallal!'detls llaate B1trea11 ~ 
Management Division, Department of Health a~d Environmental 
Seie~eea Quality, Cogswell Building, capitol Statia~ ~ 
1.QQ2Q!, Helena, MT 59620.::.Q.2Ql. Interested persons seeking a 
copy of the CFR may address their requests directly to: Super­
intendent of Documents, US Government Printing Office, Washing­
ton, DC 20402. 
Auth: 75-10-405, MCA; IMP; 75-10-405, MCA 

16.44.110 ESTABLISHING PERMIT CONDITIONS (1)-(5) Remain 
the same. 

(6) The department hereby adopts and incorporates by ref­
erence 40 CFR Parts 264 (except subpart H) and 266 (except 
subpart H). The correct CFR edition is listed in ARM 
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16.44.102. 40 CFR Parts 264 and 266 are federal agency rules 
setting forth requirements, for owners and operators of HWM 
facilities, concerning respectively, standards for operation 
and maintenance of facilities and standards for specific haz­
ardous wastes such as recyclable wastes and specific types of 
facilities. 

(7) Copies of 40 CFR Parts 264 and 266 or any portion 
thereof may be obtained from the Selid a•ui llaBal!'deYe Was~e 
B\1~ Waste Management Division, Department of Heal~h and 
Environmental Seienees Quality, Cogswell Building, PO Box 
200901, Helena, MT 59620~. 
AUTH: 75-10-405, MCA; IMP: 75-10-405, 75-10-406, MCA 

16.44.126 RESEARCH. DEVELOPMENT, AND DEMONSTRATION PER­
MITS (1)-(4) Remain the same. 

(5) The department hereby adopts and incorporates herein 
by reference 40 CFR Parts 264 (except subpart Hl and 266 ~ 
cept subpart Hl, which pertain to standards for owners and 
operators of hazardous waste management facilities and to stan­
dards for the management of specific hazardous wastes such as 
recyclable materials. The correct CFR edition is listed in ARM 
16.44.102. Copies of 40 CFR Parts 264 and 266 may be obtained 
from the Selid and llasardous llast-e Bureau Waste Management 
Division, Department of Health ana Environmental Seieneee ~ 
ity, Cogswell Building, PO Box 200901. Helena, MT 59620=Q221. 
AUTH: 75-10-405, MCA; IMP: 75-10-405 MCA 

16.44. 202 DEFINITIQ!i!2 In this chapter, the following 
terms shall have the meanings or interpretations shown below: 

(1)-(129) Remain the same. 
1..UQ1_ "Used oil" means any oil that has been refined from 

crude oil or any synthetic oil. either of which has been used 
and as a result of that use is contaminated by physical or 
chemical impurities. 

( 13 0) - ( 13 7) Remain the same but are renumbered ( 131) -
(138). 
Auth: 75-10-405, MCA; IMP: 75-10-405, 75-10-406, MCA 

1&.44.303 QEFINITION OF HAZARDOUS WASTE (1) Remains the 
same. 

ill Used oil containing more than 1000 ppm total halogens 
is presumed to be a hazardous waste because it has been mixed 
with halogenated hazardous waste listed in ARM 16.44.330 
through 16.44.333. A person may rebut this presumption by dem­
onstrating that the ysed oil does not contain hazardous waste 
(for example. by using on analytical method from the us envi­
ronmental protection agency's publication SW-846. third edi­
tion, to show that the used oil does not contain significant 
concentrations of halogenated hazardous constituents listed in 
40 CFR Part 261, Appendix VIII!. 

ill The rebuttable presumption does not apply to metal 
working oils/fluids containing chlorinated paraffins if they 
are processed, through a tolling agreement. to reclaim metal­
working oils/fluids. The presumption does apply to metal-work-
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ing oils/fluids if such oils/fluids are recycled in any otber 
manner. or disposed of. 

l.l;U. Tbe rebuttable presumption does not apply to used 
oils contaminated witb cbloroflyorocarbons CCFCsl removed from 
refrigeration units where the CFCs are destined for reclama­
tion. The rebuttable presumption does apply to used oils con­
taminated with CFCs that bave been mixed with used oil from 
sources other tban refrigeration units, 

(2) Remains the same but is renumbered (3). 
~Lil(a) Remains the same. 
(b) The following wastes are not hazardous even though 

they are generated from the treatment, storage, or disposal of 
a hazardous waste, unless they exhibit one or more of the char­
acteristics of hazardous waste: 

(i) Remains the same. 
(ii) wastes from burning any of the materials exempted 

from regulation under ARM 16.44.306(1) (c)('") (•riii) (iy)-Cviil; 
and 

(iii) Remains the same. 
(4) Remains the same but is renumbered (5), 

AUTH: 75-10-405, MCA; IMP: 75-10-403, 75-10-405, MCA 

16,44, 305 SPECIAL REQUIREMENTS FOR COUNTING HAZARDOUS 
~ (1) In accounting for the quantity of hazardous waste 
generated for the purpose of determining Me a aenerator's 
proper category, a generator: 

(a) need not include hazardous waste that is excluded 
from regulation under this chapter (e.g., wastes excluded under 
ARM 16.44.103, 16.44.304, 16.44.612, or 16.44.701; recyclable 
materials which are excluded under ARM 16.44.306(1) (c)+!tT 
(ii), arul (iv) (dii), or which are directly reclaimed on-site 
without prior storage; and used oil which has not been mixed 
with any hazardous waste and which is excluded under ARM 
16.44.306(1) (b) (iii) or (1) (e) (iii) l.!!ll; 

(b)-(e) Remain the same. 
AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA 

16.44.306 REQUIREMENTS FOR RECYCLABLE MATERIALS: BBOUIBB­
MBHTB FOR THE IANAGBMEHT OF USED OIL (1) (a) Remains the same. 

(b) The following recyclable materials are regulated (as 
indicated below) under subparts C-G of 40 CFR Part 266, and all 
applicable provisions in subchapters 1, 8, 9 and 11 of this 
chapter: 

(i)-(ii) Remain the same. 
(iii) usea oil £1loat enlloibito e11e el!' mel!'e of the ehal!'ae 

teristies ef aasarlieus waste a11a is bllrHea fer eHel!''JY l!'eee·.·el!'y 
ill beilel!'s a11a in8us£1!'ial fuFRaees taat are 110£ 1!'89\llates URSer 
subpart 0 ef 49 OFR Part 264 er subpart 0 ef 49 CFR Pal!'E 265 
(aubpal!'£ s, 49 OFR Part 266)r 

f±¥+1iiil recyclable materials from which precious metals 
are reclaimed (subpart F, 40 CFR Part 266); 

+v+.Livl spent lead-acid batteries that are being re­
claimed (subpart G, 40 CFR Part 266); 

(c) The following recyclable materials are not subject to 
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regulation under this chapter: 
(i)-(ii) Remain the same. 
(iii) ~o~sed oil that eKhit3its ene er •ere ef the oharae 

teristies ef hasardetis waste t3tit is reeyeled ift same ether man 
ReF thal'l t3eiA'!J BliFRed fep ene'I''!JY reeeYe'l'yl 

(iv)-(vi) Remain the same but are renumbered (iii)-(v). 
f¥44+1Yil(A) hazardous waste fuel produced from oil-bear­

ing hazardous wastes from petroleum refining, production, or 
transportation practices, or produced from oil reclaimed from 
such hazardous wastes, where such hazardous wastes are reintro­
duced into a process that does not use distillation or does not 
produce products from crude oil so long as the resulting fuel 
meets the used oil specification under 40 CFR 266,&9(e) ~ 
and so long as no other hazardous wastes are used to produce 
the hazardous waste fuel; 

(B) hazardous waste fuel produced from oil-bearing haz­
ardous waste from petroleum refining, production, and transpor­
tation practices, where such hazardous wastes are reintroduced 
into a refining process after a point at which contaminants are 
removed, so long as the fuel meets the used oil fuel specifica­
tion under 40 CFR ~66,49(e) ~; 

(C) oil reclaimed from oil-bearing hazardous wastes from 
petroleum refining, production, and transportation practices, 
which reclaimed oil is burned as a fuel without reintroduction 
to a refining process, so long as the reclaimed oil meets the 
used oil fuel specification under 40 CFR ~66o49(e) ~; or 

(viii) Remains the same but is renumbered (vii). 
1Ql J.!.§.ed oil that is recycled and is also a hazardous 

waste solely because it exhibits a characteristic of hazardous 
waste is not subject to the hazardous waste requirements of 
this chapter !including those reguirements for recyclable mate­
rials specified under this rule!, but instead is subiect to the 
requirements contained in 40 CFR Part 279 !adopted and incorpo­
rated by reference in (51 below). used oil that is recycled 
includes any used oil that is reused, following its original 
use. for any purpose !including the purpose for which the oil 
was originally used), That term includes. but is not limited 
to. oil that is re-refined. reclaimed. burned for energy re­
covery. or reprocessed, 

(2)-(4) Remain the same. 
(5) The department hereby adopts and incorporates by ref­

erence subpart 0 of 40 CFR Part 264, subpart 0 of 40 CFR Part 
265, 40 CFR 265.71, 265.72, aftti subparts C-G of 40 CFR Part 
266, and 40 CFR Part 279 !except the definition of "used oil" 
found in 40 CFR 279.1). The correct CFR edition is listed in 
ARM 16.44.102. These federal agency rules refer, respectively, 
to: standards for owners and operators of hazardous waste 
treatment, storage, and disposal facilities, specifically per­
taining to incinerators {40 CFR Part 264, subpart O); interim 
status standards for owners and operators of hazardous waste 
treatment, storage, and disposal facilities, specifically per­
taining to incinerators (40 CFR Part 265, subpart 0); use of a 
manifest system for interim status facility owners and opera­
tors (40 CFR 265.71), manifest discrepancies {40 CFR 265.72), 
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~recyclable materials (40 CFR Part 266), and management of 
used oil 140 CFR Part 272}· Subparts B-L, AA, and BB of 40 CFR 
Parts 264 and 265 are incorporated by reference in ARM 
16.44.702 and 16.44.609. The equivalents of 40 CFR 264.75 and 
40 CFR 265.75 are set forth in ARM 16.44.703 and 16.44.613, 
respectively. A copy of these provisions or any portion there­
of may be obtained from the Selia aAEI llaeaPEieue Waste BuPeau 
Waste Management Division, Department of Health aAd Environmen­
tal SeieAeee, Oe~swell Builaift~ Quality, PO Box 200901, Helena, 
MT 59620.:::Q2Ql. 
AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA 

16.44.334 ADDITIONAL REGULATION OF CERtAIN HAZARDOUS 
WASTE RECYCLING ACTIVITIES ON A CASE-BY-CASE BASIS (1) The 
department may decide on a case-by-case basis that persons ac­
cumulating or storing the recyclable materials described in ARM 
16.44.306(1) (b)+i-'4 .Lilli should be regulated under ARM 
16.44.306(2) and (3). The basis for this decision is that the 
materials are being accumulated or stored in a manner that does 
not protect human health and the environment because the ma­
terials or their· toxic constituents have not been adequately 
contained, or because the materials being accumulated or stored 
together are incompatible as further explained in 40 CFR Part 
265, Appendix V. (Reference to 40 CFR Part 265, Appendix V, is 
not intended to be exclusive or formal authority for what is 
incompatible but is included here for illustrative purposes.) 
In making this decision, the department will consider the fol­
lowing factors: 

(a)-(e) Remain the same. 
(2) Remains the same. 
(3) The department hereby adopts and incorporates herein 

by reference 40 CFR Part 265, Appendix v, which sets forth ex­
amples of incompatible wastes. The correct CFR edition is 
listed in ARM 16.44.102. A copy of 40 CFR Part 265, Appendix 
V, may be obtained from the Selia atui llal!laPeeue Waste BYPeau 
Waste Management Division, Department of Health aAd Environmen­
tal Seienees, oe~ewell Builaift~ Quality, PO Box 200901, Helena, 
MT 59620::Q2Ql. 
AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA 

16.44.335 PROCEDURES FOR CASE-BY-CASE REGULATION OF 
HAZARPOUS WASTE RECYCLING ACTIVITIES (1) The department will 
use the following procedures when determining whether to regu­
late hazardous waste recycling activities described in ARM 
16.44.306(1) (b)f±¥t Liiil under the provisions of ARM 
16.44.306(2) and (J): 

(a)-(b) Remain the same. 
AUTH: 75-10-404, 75-10-405, MCA; IMP: 75-10-405, MCA 

16.44.402 HAZARDOUS WASTE PETEBMINATlON; APPLICABILITY OF 
RULES TO GENERATOR CATEGORIES: SPECIAL REQUIREMENTS FOR CONDI­
TIONALLY EXEMPT SMALL QUANTITY GENERATORS (1)-(4) Remain the 
same. 

(5) The following special requirements apply to a condi-
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tionally exempt small quantity generator: 
(a)-(c) Remain the same. 
(d) If a conditionally exempt generator's hazardous 

wastes are mixed with used oil and if the miKtHPe is destined 
te be bHrned fer ener!Jy rees'<'ery, the mixture is subject to 
sHbpart 8 ef 49 OFR Part 266 tbQ requirements of 40 CFB Part 
~ (incorporated by reference in ARM 16.44.306(5)). Any •ate­
rial produced from such a mixture by processing, blending, or 
other treatment is also so regulated if it is destined to be 
burned for energy recovery. 

(e) 'l'he haeareeHs waste sf a eeneitienally ewel!lpt "eftePa 
ter may net be Hseel fer EIHst eHppl!'eesien sr reael treaiu~teflt, If 
these haea!!'EieHs was'l:es are miKeel with Hseel eil s!!' wi'l:h ether 
111at.erials, the resHltaf\t lfthltHFe is liltewise prehibH;ed frem 
HBS ifl dyet; sHpp!!'essien sF reael tl!'eat~~tent. 
AUTH: 75-10-204, 75-10-405, MCA; IMP: 75-10-204, 75-10-405, 
MCA 

16.44.612 EXCLUSIONS (1) The provisions of this sub­
chapter do not apply to: 

(a)-(g) Remain the same. 
(h) (i) except as provided in +&++ftt !hllii) of this ru}e, 

a person engaged in treatment or containment activities during 
immediate response to a hazardous waste discharge or an immi­
nent and substantial threat of a hazardous waste discharge. 

(ii) Remains the same. 
(iii) Any person who is covered by t&tfat ihl1il of this 

rule and who continues or initiates hazardous waste treatment 
or containment activities after the immediate response is over 
is subject to all applicable requirements of this subchapter 
for those activities. 

(i)-(k) Remain the same. 
AUTH: 75-10-405, MCA; IMP: 75-10-405, 75-10-406, MCA 

16,44.702 STANDARDS AND REQUIREMENTS FOR PERMITTED FACIL­
~ (1)-(4) Remain the same. 

(5) The department hereby adopts and incorporates herein 
by reference 40 CFR Part 264, subparts B through and including 
BB, excluding subpart H and 40 CFR 264.75. The correct CFR 
edition is listed in ARM 16.44.102. The equivalent of subpart 
H is set forth in subchapter 8 of this chapter. The equivalent 
of 40 CFR 264.75 is set forth in ARM 16.44.703. Subparts B 
through BB, excluding subpart H, are federal agency rules set­
ting forth, respectively, general facility standards (B); re­
quirements for preparedness and prevention (C) ; requirements 
for contingency plan and emergency procedures (D); manifest 
system, recordkeeping and reporting requirements (E); ground­
water monitoring requirements (F); closure and post-closure 
requirements (G); requirements for use and management of con­
tainers (I), tanks (J), surface impoundments (K), waste piles 
(L), land treatment units (M), landfills (N), and incinerators 
(0); couective_action for solid waste mana<;Jement urnts (Sl; 
requirements for drip pads at v;ood treating operations (W); 
requirements for miscellaneous units (X); air emission stan-
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dards for process vents (AA) ; and air emission standards for 
equipment leaks (BB). A copy of 40 CFR Part 264, subparts B 
through and including BB, excluding subpart H, or any portion 
thereof, may be obtained from the Selia and llall!aFEieus •iast:e 
~ Waste Management Division, Department of Health and 
Environmental Seienees, Ce~swell BuilEiift~ Quality. PO Box 
lQQ2Q1, Helena, MT 59620~. 

(6) The department hereby adopts and incorporates herein 
by reference 40 CFR Part 264, appendices I, IV, v, VI and IX. 
These are appendices included as a part of federal agency rules 
setting forth respectively, recordkeeping instructions (I), 
Cochran's students' T-test for statistical analysis (IV), ex­
amples of potentially incompatible waste (V), political juris­
dictions in which compliance with seismic location standards 
must be demonstrated (VI), and a list of groundwater monitoring 
parameters (IX). A copy of appendices I, IV, V, VI, and IX to 
40 CFR Part 264 may be obtained from the Selid aAEi llall!iU'Eieus 
liaete Bureau Waste Management Division, Department ot ~ 
aftEl Environmental Seieneea, Ge§'swell BuilEiiH~ Quality. PO Box 
1QQ2Q1, Helena, MT 59620=22Ql. 
AUTH: 75-10-405, 75-10-406, MCA; IMP: 75-10-405, 75-10-406, 
MCA 

16.44.1101 APPLICABILITY (1) Remains the same. 
(2) The following hazardous wastes and facilities are not 

subject to regulation under this subchapter: 
(a) Used oil burned for energy recovery that is also a 

hazardous waste solely because it exhibits a characteristic of 
hazardous waste identified in ARM 16.44.320 through 16.44.324. 
such used oil is subject to re~ulatien under subpart: E ef part: 
~ the requirements of 40 CFR Part 279 (incorporated by refer­
ence in ARM 16.44.306f+t ial) rather than this subchapter; 

(b) Remains the same. 
(c) Hazardous wastes that are exempt from regulation 

under ARM 16.44.304 and 16.44.306(1) (c) (v} (viii) {iy)-!yiil, 
and hazardous wastes that are subject to the special require­
ments for conditionally exempt small quantity generators under 
ARM 16.44.402(2). 

(d) Remains the same. 
(3)-(6) Remain the same. 

AUTH: 75-10-405, MCA; IMP: 75-10-405, MCA 

4. The department is proposing these amendments to the 
rules because they are necessary to bring state hazardous waste 
and used oil rules in line with federal rules governing those 
areas, and thereby to ensure that the state continues to have 
primary authority to administer and enforce state hazardous 
waste\used oil law and rules within Montana in place of compa­
rable federal standards under the Resource Conservation and 
Recovery Act. The amendments require management of used oil in 
a manner consistent with federal standards found in 40 CFR Part 
279, update existing incorporations by reference of tederal 
regulations, and generally bring current state rules in line 
with EPA's hazardous waste and used oil regulations. 
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ARM 16.14. 589 is being repealed because it is no longer 
needed, since the federal rules in 40 CFR Part 279 that are 
proposed for incorporation contain that prohibition as well, 
and because specific authority for the regulation of used oil 
pursuant to the Montana Hazardous Waste and Underground storage 
Tank Act was added by the 1995 Legislature (HB 75), making 
advisable replacement of ARM 16.14.589, which was adopted under 
the more general authority of the Montana Solid waste Manage­
ment Act. 

5. Interested persons may submit their data, views, or 
arguments concerning the proposed amendments, either orally or 
in writing, at the hearing. Written data, views, or arguments 
may also be submitted to J. Mark Stahly, Department of Environ­
mental Quality, Cogswell Building, PO Box 200901, Helena, MT 
59620-0901, no later than August 25, 1995. 

6. J. Mark Stahly has been designated to preside over 
and conduct the hearing. 

Mar il.. s moniCh;Diector 

certified to the secretary of state July 17. 1995 

Reviewed by: 
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BEFORE THE DEPARTMENT OF PUBLIC HEALTH AND HUMAN SERVICES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rule 16.24.104 concerning 
eligibility requirements for the 
Children's Special Health Services 
Program 

To: All Interested Persons 

NOTICE OF PROPOSED 
AMENDMENT OF RULE 

NO PUBLIC HEARING 
CONTEMPLATED 

(Children's Special 
Health Services) 

1. On September 1, 1995, the department proposes to amend 
ARM 16.24.104 regarding eligibility requirements for partici­
pation in the Children's Special Health Services Program. 

2. The rule, as proposed to be amended, appears as follows 
(new material is underlined; material to be deleted is 
interlined): 

16.24.104 APPLICANT ELIGIBILITY (1)-(7) Remain the same. 
(8) Effective J~l~ a, 1994 !effective date of these 

amendments], the department hereby adopts and incorporates by 
reference the 199+~ federal poverty income guidelines published 
by the u.s. department of health and human services in the 
February~~. 199+~, federal register (S9 FR 6277 60 FR 7773]. 
Copies of the federal poverty income guidelines may be obtained 
from the Family/Maternal and Child Health services Bureau, CSHS 
Program, Department of ~ Health and Eft~irenmeneal Seieneee 
Human Services, Cogswell Building, Capitol Station, Helena, 
Montana 59620 [phone: (406) 444-3617]. 
AUTH: 50-1-202, MCA; IMP: 50-1-202, MCA 

3. The department is proposing the above amendments in 
order to incorporate the latest federal poverty guidelines into 
its rule establishing the bases for eligibility for the services 
offered by the department's Children's Special Health services 
Program. The rule requires eligible children to be members of 
families whose income, after out-of-pocket health insurance 
expenses are deducted, is at or less than 200\ of the federal 
poverty guidelines. Those guidelines are increased annually on 
the federal level and published in the Federal Register. 
Therefore, incorporation of the latest version of the poverty 
guidelines is necessary to ensure that children who should be 
eligible for the program are not excluded simply because out­
dated tederal guidelines are still referenced in the department's 
eligibility rule. 

4. Interested persons may submit their data, views, or 
arguments concerning the proposed amendments, in writing, to 
Sharon Wagner, Children's Special Health Services Program, 
Department of Public Health and Human Services, Cogswell 
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Building, capitol Station, Helena, Montana, 59620, no later than 
August 24, 1995. 

5. If a person who is directly affected by the proposed 
amendments wishes to express his/her data, views, and arguments 
orally or in writing at a public hearing, hefshe must make 
written request for a hearing and submit this request along with 
any written comments he/she has to Sharon Wagner, Department of 
Public Health and Human Services, Cogswell Building, Capitol 
Station, Helena, Montana, 59620. A written request for hearing 
must be received no later than August 24, 1995. 

6. If the agency receives requests for a public hearing on 
the proposed amendments from either 10% or 25, whichever is less, 
of the persons who are directly affected by the proposed action; 
from the administrative code committee of the legislature; from 
a governmental subdivision or agency; or from an association 
having not less than 25 hi311ters who will be directly affected, a hearing 
will be held at a later date. Notice of the hearing will be 
published in the Montana Administrative Register. Ten percent of 
those persons directly affected has been determined to be in 
excess of 25 persons, based on the number of children estimated 
to be eligible for Children's Special Health Services assistance. 

Rule Reviewer PETER S. BLOUKE, Director 

Certified to the secretary of State July 17. 1995 . 
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BEFORE THE BOARD OF OPTOMETRY 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of a rule pertaining to general 
practice requirements 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 
8.36.406 GENERAL PRACTICE 
REQUIREMENTS 

1. On March 1.6, 1995, the Board of Optometry published a 
notice of proposed amendment of the above-stated rule at page 
329, 1995 Montana Administrative Register, issue number 5. 

2. The board has amended the rule as proposed, but with 
the following changes: 

"'8.36.406 GENERAL PRACTICE REQUIREMENTS (1) and (1) (a) 
will remain the same as proposed. 

ii) A PROFESSIONAL PARTNERSHIP; 
(i) through (iii) will remain the same as proposed, but 

will be renumbered (ii) through (iv)." 
Auth: Sec. 37-10-301, 37-10-311, MCA; IME, Sec. 37-10-

301, 37-10·311, MCA 

3. The board accepted written comment through April 13, 
1995. The Board has thoroughly considered all comments 
received. Those comments, and the Board's responses thereto 
follow: 

COMMENT~~ One comment was received stating another 
type of optometric practice should be added to the list of 
allowable practice arrangements: a professional partnership. 

RESPONSE; The Board concurs with the comment and has 
amended the rule as shown above. 

BOARD OF OPTOMETRY 
LARRY BONDERUD, O.D., CHAIRMAN 

Certified to the Secretary of State, July 17, 1995. 
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BEFORE THE DEPARTMENT OF TRANSPORTATION 
OF THE STATE OF MONTANA 

In the matter of the adoption of 
a rule regarding registration of 
interstate and intrastate motor 
carriers 

TO: All Interested Persons. 

NOTICE OF ADOPTION 

1.. On May 25, 1995, the Department of Transportation 
published notice of the proposed adoption of new Rule 
concerning the registration of interstate and intrastate motor 
carriers, at page 990 of the 1995 Montana Administrative 
Register, issue number 10. 

2. The agency has adopted new Rule I as proposed, with 
the following changes. 

RULE I (19.8.202) MOTOR CARRIERS OPERATING INTERSTATE 
(1) Motor carriers operating interstate or both interstate 

and intrastate need only apply to the Montana department of 
transportation for their registration credentials. Interstate 
registration credentials will also be honored for intrastate 
operations. 

(2) remains the same as the proposed rule. 
(3) By reference, the department hereby adopts the rules 

promulgated by the single state registration system in 
accordance with 49 USC§ 11506, a copy of which may be found at 
the offices of the Montana Department of Transportation. Motor 
Carrier Services Division. 2701 Prospect, P.O. Box 201001. 
Helena. MT 59620-1001. 

(4) By reference, the department hereby adopts the rules 
of the interstate commerce commission codified as part 1023 of 
Title 49 of the Code of Federal Regulations, as a~eHaea frem 
ti~e te ti~e. a copy of which may be found at the offices of the 
Montana Department of Transportation. Motor Carrier services 
Division. 2701 Prospect, P.O. Box 201001, Helena, MT 59620-1001. 
AUTH: Chapter No. 358, Laws of 1995; IMP: Chapter No. 359, 
Laws of 1995 

3. Comments received were as follows: 

Comment: Written comment was received from the Transportation 
Division of the Public Service Commission recommending that the 
proposed rule be amended to read "(1) Motor carriers operating 
interstate or both interstate and intrastate need only apply to 
the Montana department of transportation for their registration 
credentials. Interstate registration credentials will also be 
honored for intrastate operations." 

Response: The agency agrees the addition of the new language 
will provide needed clarification to the rule. 

14-7/27/95 Montana Administrative Register 
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Comment: The Legislative Council commented that the proposed 
rule should be amended to provide a statement indicating wher·e 
copies ot the referenced federal mat:erials may be obtained. The 
Legislative Council also suggested that t:he words •as amended 
from time to time" be deleted. Both suggestions were made 
pursuant t:o the language of section 2-4-307, MCA. 

Response; The suggested changes made by the Legislative Council 
will be incorporated in the final rule. 

MONT DEPARTMENT OF TRANSPORTATION 

Di<~ 

Certified to the Secr·etary of Stat:e ~_!:'.!Y__!l__ ~-·-' 1995. 

Montana AJm~nistrat.ive Reyiste.c 14-7/27/95 
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BEFORE THE DEPARTMENT OF LABOR 1\ND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the 
adoption of two new rules 
and the amendment of ARM 
24.21.411, related to 
apprenticeship programs 

TO ALL INTERESTED PERSONS: 

NOTICE OF ADOPTION OF NEW 
RULES I AND I I , AND AMENDMENT 
OF ARM 24.21.411 

1. On May 11, 1995, the Department published notice at 
pages 7~8 through 763 of the Montana Administrative Register, 
Issue No. 9, to consider the amendment of ARM 24.21.411 and the 
adoption of new rules I and II. 

2. On June 2, 1995, a public hearing was held in Helena 
concerning the proposed rules/proposed amendments at which oral 
and written comments were received. Additional written comments 
were received prior to the closing date of June 9, 1995. 

3. After consideration of the comments received on t·he 
proposed amendments to ARM 24.21.411, the Department has amended 
the rule exactly as proposed. 

4. The Department has thoroughly considered the comments 
and t<>st imony received on the pr·oposed amendments to ARM 
24.21.411. Th<> following is a summary of the comments received, 
along with the Depar·tment' s response to those comments: 

Comment 1: Two commenters expressed concern that a new state 
being established to handle apprenticeship agency was 

registration. 
Response 1: The change in the rule from "apprenticeship and 
training bureau" to "registration agency• is merely a stylistic 
change in language, and does not indicate that a new entity or 
agency will be administering the apprenticeship program. No new 
agency or program office is being established. The term 
"registration agency" is generic and allows the Montana 
Department of Labor and Industry to continue administering the 
apprenticeship program without regard to various name chauges of 
the internal organi zat. ion structure of the DPpartment. In 
addition, the use of the term "registration agency" is 
consistent with the language used in the federal enabling 
legislation. 

Comment 2: several commenters stated that they would like to 
see journeyman to apprentice ratios either eliminated or 
lowered, citing the unavailability of certain skilled workers. 
Other comn~nte~s opposed changing the present ratios, staling 
that there is an adequate supply of ·journeyman workers, and that 
lowering the ratios would lead to an oversupply (and consequent 
unemployment) of skilled workers. 

14-7/27/95 Montana Administrative Register 
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Response 2: The Department notes that tile proposed amendments 
did not din'ctly address lowering 01 eliminating ratio 
t"equir ements tur· apprent 1ceship sponsors. Likewise, the 
propos"d amendments do not address pennanent c'llanges to the 
ratio established for existing apprenticeship programs that are 
ctnrently t·egistered. The Depan.ment believes that ratio 
requirements are appnopr iat e in most, if not all, appr·ent icabl e 
occupations. However, because there are occasional shortages of 
ski llt'd i ourneyman workers in certain i ndust r· ies and in cer·tain 
locations, l he Department believes that part:icul<n problems can 
best be addressed by case-by case warvers ot ratio requirements. 

Co~nent 3: Several crnnmenters questioned how Lhe waiver process 
will be handled by the Department. 
Response 3: Application<> for a ratio waiver will be reviewed 
by a work group made up of apprenticeship program staff and a 
representative of the U S. Department ot Labor. Employers 
interested iil Lequesting a waiver can cur1tact Dan Miles, 
Apprenticeship Pt:ogram, Job ServlCe Division, Depar·trnent of 
Labor and Industry, P.O. Box 1728, Helena, Montana 59624-1728, 
(406) 444··4Sll, for more detailed infor·mation as to what 
information and evidence of need tor a waiver should be suppl1ed 
with the application. The Department will also r·eview the 
waiver request process at ter a per lod ot time and determine 
whether more formal proceduces should be developed. 

Corument. 4: Various comrnenters expt:esGed dll upiniun dS to the 
relative quality of cipprentlc~t3 tr·dined within Montana vert:H!S 
those trained outside Moutana 
Response 4: The Department believes lhat the high quality ot 
Montana-trained apprentices reflects Lhe high quality and 
standards of training done by Montana appr·enticeship sponson;. 
The Department believes Lhat the r'at 10 requirements contribute 
to that tdgh quality. 

5. The Oepar·tment did not receive any comments or 
testimony in opposition lo prDposed RULE 1 and l~s ridopted RULE 
I (ARM 24.21.412) exactly as pcoposed. 

6. After consideration ot t.he comments received on the 
proposed RULE 1 I, the Department has adopted RULE I 1 (ARM 
24.21.414) exactly as proposed. 

·1. The Depar·tmenl hcis thoroughly cunsidered the comments 
and testimony received on proposed RULE JI. The lo1lowing i:.;" 
summary of the comments I"eceivecl, alunq with the Department's 
response to tl1ose con1rnents: 

Commenl 5: A cornmentt~l questioned the costs a.ssocJ.J.ted with t.h~ 
wa<Je Bllrvey required by RULE I L. 
Ret;pon:::;e 5: The DE"~partmF.nt. est lllldtes that the cO~l of the WdfJl: 

survey, when dotH~ d~~ pdrt of t.be bienu.idt prevailin9 Wd9tJ survt:~y 
to bt: appr()xi.mately $/.

1
000. The DPpdr·t.rnt:~nt btdit:ve::; thdt t}Jt.: 

SUI."VCY is .:.t COt..il. eth_•cl.ivc• c.tild .::lCL:Ur.:tt·e w.:ty Uf det L'tHillll!HJ l )It' 

Montana Adm.ulistrat ivt~ HccJistel 14-7/27/'l~ 
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typical wage paid to journeyman workers in the non-urban 
counties. 

Comment 6: Several commenters expressed concerns that the use 
of survey data to set apprentice wages in rural counties would 
lead to inequitable wages in those areas. 
Response 6: The Department believes that its survey methodology 
will fairly identify the typical wage actually being paid in 
those non-metropolitan regions, and will not unfairly exclude 
wages from large or small operations located in that 
county/region, or discriminate unfairly against union or non­
union shops. 

Comment ·7: A commenter questioned why in the metropolitan 
counties the wage rate requires the inclusion of fringe 
benefits, while the rural rates did not. 
Response 7: The metropolitan rates do not require the inclusion 
of fringe benefits. 

Comment 8: A commenter questioned at what waqe rate would a 
contractor based in a non-metropolitan (rural). county bid for 
work within a metropolitan county. 
Response 8: RULE I I ( 6) requires that the rate of pay for an 
apprentice be that which is applicable for an apprentice working 
in that county. In the question posed, the least the contractor 
would have to pay the apprentice would be the applicable 
percentage of the metropolitan county's prevailing rate. 

Comment 9: The same commenter also asked at_ what wage rate 
would a contractor based in a metropolildn county bid in a rural 
county. 
Response 9: Applying RUI£ II (6), the contractor could pay the 
apprentice the applicable percentage of the rural county's wage. 
Of course, the contractor is free to pay the apprentice a higher 
rate, should the contractor choose to do so. 

Comment 10: A commenter objected to the inclusion of wage rates 
as part of the apprenticeship rules, stating that in several 
other states there is no minimum apprentice wage. 
Response 10: The Department notes that there a t·e a number of 
states thal l~ve a minimum apprenticeship wage. The Department 
believes that in highly competitive fields such as the building 
trades industry, having a minimum apprentice wage promotes the 
overall purposes of apptenliceship in Montana. The Department 
believes that a wa<Je standard provides for meaningful 
development of an apprentice's wage, endinq with a wage near 
that of a journeyman worker, while removing the incentive tor an 
employer to unfairly compete w.i I. h other employers by using 
apprentices solely as a source of chedp labor. 

Comment ll: A commenler requested thaL Ravalli County be added 
to the list of counties in RULE 11 (3) because it i:3 the fastest 
growing county in the state. 

14-7/27/95 Mor1tar1a Adrnirlistt·ative Regist.er 



~1421~ 

Re,;ponse" ll: The Depar·tment believes that Ravalli County has 
not yet reached a size to justify its inclusion with the other 
counties 1 i.st<~d in RULE I I ( J) • The Department will 
periodically review Lhe population dcttd for Ravalli County to 
detecmine whether the rule should be iHnended. 

Comment 12: A commenter stated that the redson tor RULE II is 
stated ots balanc1ng the needs of urban and non-urban employers, 
inferring that customers [rom farms, ranches and resort 
communities are not as able to bear the mdrket costs as city 
dwellers. The cornmenter asserted that based on the cost. and 
size ot homes built_ outside incocporated cities, the opposite 
was true. 
Response 12: The D<"part ment notes that wage rates ar·e not based 
upon whether the work is done within the limits of an 
incor"porated city, but based upon the county in which the work 
is beiny dcme. The Department believes that the rule as 
pcoposed fairly str.ikes a botlance between the gener-al ec:onomic 
conditions typically tound in most <H"eas o! Montana. 

8. The new rules and the amendmentt:j are ettect.1ve 
August 1, 1~95. However-, as noted in RULE Jl (ARM 24.21.414), 
the rule will not apply to apprentice agreements reyistl"red with 
the Department before December 1, lY95. Pr iur to December 1, 
1995, the Department will conduct a public n1le heariny on wage 
rates for apprentices and formally adopt wage rates for 
apprentices. 

Laurie Ekanqer, Cummis:;;ioner 
DEPARTMENT OF LABOR o, lNDUSTRY 

~ncQA.k7r ByCJ:)q'<u . ..OA . ..Jc~ 
David A. Scott 
Rule Reviewer 

David A. Scott, Chief Counsel 
DEPARTMENT OF LABOR & INDUSTRY 

Certified lo the Secretary ot Stale: July 11, 1995. 

.Montana Administrdt ive H.co.jistcr 14~7 /27 /9'J 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of Adoption of a 
Rule Pertaining to Filing of Proof 
of Insurance by Commercial Tow 
Truck Firms. 

NOTICE OF ADOPTION 
OF A NEW RULE I 

TO: All Interested Persons 

1. On May 25, 1995 the Department of Public Service 
Regulation published notice of public hearing on the proposed 
adoption of the rule identified in the above title at pages 
892-894, issue number 10 of the 1995 Montana Administrative 
Register. 

2. The Department has adopted the rule as proposed. 

RULE I. 38.3.712 COMMERCIAL TOW TRUCK FIRMS-- PROOF OF 
REQUIRED INSURANCE AUTH: Sec. 69-12-201, MCA, IMP: Sees. 
5, 6, and 15, Ch. 283, L. 1995; and 69-12-402, MCA 

3. The Department 
Circle Sinclair Service, 
trucks is unnecessary. 
trucks is a legislative 
the present rulemaking. 
to make its part of the 
unobtrusive as possible. 

received one comment. Leonard Kuntz, 
commented that the regulation of tow 
In response the regulation of tow 

decision, a decision not an issue in 
However, the Department has attempted 
administration of such regulation as 

A__ At(/~,·~ 
Ni.~ee,c 

CERTIFIED TO THE SECRETARY OF STATE JULY 17, 1995. 

\M __ ~~ 
Reviewed By -'-r···-

14-7/27/95 Montana Administrative Register 
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BEFORE THE DEPARTMENT OF 
PUBLIC HEALTH AND HUMAN SERVICES OF THE 

STATE OF MONTANA 

In the matter of the adoption 
of Rule I, and the amendment 
of Rules 11.2.203, 11.2.214, 
11.2.215 and 11.5.609 
pertaining to fair hearings 
and review of records by the 
department director. 

TO: All Interested Persons 

NOTICE OF ADOPTION OF RULE 
I, AND THE AMENDMENT OF 
RULES 11.2.203, 11.2.214, 
11.2.215 AND 11.5.609 
PERTAINING TO FAIR HEARINGS 
AND REVIEW RECORDS BY THE 
DEPARTMENT DIRECTOR. 

1. on June 15, 1995, the Department of Family Services 
published notice of the proposed adoption of Rule I 
[11.14.114], and the amendment of Rules 11.2.203, 11.2.214, 
11.2.215 and 11.5.609 pertaining to fair hearings and review 
of records by the department director, at page 997 of the 
1995 Montana Administrative Register, issue number 11. on 
July 1, 1995, pursuant to SB 345, the Department of Family 
Services was abolished. The Department of Public Health and 
Human Services succeeds to the functions of the Department of 
Family Services in regard to this rule-making. Pursuant to 
Section 2-15-136, MCA, references to the Department of Family 
Services in documents are applicable to the new department 
effective July 1, 1995. 

2. The department has adopted and amended the cules 
as proposed. 

3. No comments were received. I;( ~ 

4.tt?J?eofe (2-- Dit«:; ,~bl'iCHe~cf;;- ~ 1 ti'E and Human Services 

Certified to the Secretary of State July 17, 1995. 

Montana AJ.minist rctt Jve Hc~qistcr 14-7/27/9~ 
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BEFORE THE DEPARTMENT OF 
PliBLIC HEALTH AND HUMAN SERVICES 

OF THE STATE OF MONTANA 

In the matter of the amendment 
of Rule 11.7.306 pertaining to 
the right to a fair hearing in 
regard to foster care support 
services. 

NOTICE OF AMENDMENT OF RULE 
11.7.306 PERTAINING TO THE 
RIGHT TO A FAIR HEARING IN 
REGARD TO FOSTER CARE 
SUPPORT SERVICES 

1. On June 15, 1995, the Department of Family Services 
published notice of the proposed amendment of Rule 11.7.306 
pertaining to the right to a fair hearing in regard to foster 
care support services, at page 1002 of the 1995 Montana 
Administrative Register, issue number 11. On July 1, 1995, 
pursuant to SB 345, the Department of Family Services was 
abolished. The Department of Public Health and Human Services 
succeeds to the functions of the Department of Family Services 
in regard to this rule-making. Pursuant to Section 2-15-136, 
MCA, references to the Department of Family Services in 
documents are applicable to the new department effective July 1, 
1995. 

2. The department has amended the rule as proposed. 

J. No comments were received. 

Ditlrtr~ub~ F 
and Human Services 

Certified to the Secretary of state July 17, 1995. 

14-7/27/95 Montana Administrative Register 
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BEFORE THE DEPARTMENT OF 
PUBLIC HEALTH AND HUMAN SERVICES 

OF THE STATE OF MONTANA 

In the matter of the amendment 
of Rule 11.12.104 pertaining 
to the minimum requirements 
for application for youth care 
facility licensure. 

NOTICE OF AMENDMENT OF RULE 
11.12.104 PERTAINING TO THE 
MINIMUM REQUIREMENTS FOR 
APPLICATION FOR YOUTH CARE 
FACILITY LICENSURE 

1. On June 15, 1995, the Department of Family services 
published notice of the proposed amendment of Rule 11.12.104 
pertaining to the minimum requirements for application for youth 
care facility licensure, at page 1000 of the 1995 Montana 
Administrative Register, issue number 11. On July 1, 1995, 
pursuant to SB 345, the Department of Family Services was 
abolished. The Department of Public Health and Human Services 
succeeds to the functions of the Department of Family services 
in regard to this rule-making. Pursuant to Section 2-15-136, 
MCA, references to the Department of Family Services in 
documents are applicable to the new department effective July 1, 
1995. 

2. The department has amended the rule as proposed. 

3. No comments were received. 

Oit4~u~~ 6-
and Human Services 

Certified to the secretary of State July 17, 1995. 

Mont (.illd Adm111 i st r ctt 1 Vt~ kt~q 1 s1 e1 l4-"I/L7/Y'> 
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VOLUME NO. 46 OPINION NO. 6 

COUNTY ATTORNEYS - Salary of office manager/secretary; 
COUNTY COMMISSIONERS - Power to set salary of persons hired to 
assist county officers; 
COUNTY OFFICERS AND EMPLOYEES Salary of office manager/ 
secretary hired to assist county attorney; 
PUBLIC EMPLOYEES - Salary of office manager/secretary hired to 
assist county attorney; 
SALARIES - Salary of office manager/secretary hired to assist 
county attorney; 
MONTANA CODE ANNOTATED- Sections 7-4-2401, -2403, -2502, -2503, 
-2505; 
MONTANA CODES ANNOTATED, 1905 - Political Code § 4596; 
OPINIONS OF THE ATTORNEY GENERAL - 43 Op. Att'y Gen. No. 77 
(1990) . 

HELD: 1. An office manager/secretary hired as a county employee 
to assist the county attorney is an "assistant" whose 
compensation may be set by the county commissioners 
under Mont. Code Ann. § 7-4-2505. 

2. An "assistant" covered by Mont. Code Ann. § 7-4-
2505(1) must be paid a salary to be determined by the 
commissioners which must be no greater than 90 percent 
of the principal officer's salary, absent a specific 
provision allowing greater compensation. 

Mr. Russell R. Andrews 
Teton County Attorney 
P.O. Box 899 
Choteau, MT 59422 

Dear Mr. Andrews: 

July 6, 1995 

You have requested my opinion on the following questions: 

1. Is the County Attorney's office 
manager/secretary an •assistant• to the county 
attorney for purposes of Mont. Code Ann. § 7-4-
2505? 

2. If so, does the statute establish a maximum 
compensation level at not more than 90 percent 
of the county attorney's salary? 

Your questions require a construction of Mont. Code Ann. 
§ 7-4-2505 and associated statutes. Section 7-4-2505 provides 
in pertinent part: 

11ontana Administrative Register 14-7/27/95 
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7-4-2505. Alnount of compensation for deputies and 
assistants. (1) Subject to subsection (2), the boards 
of county commissioners in the several counties in the 
state shall fix the compensation allowed any deputy or 
assistant of the following officers: 

(a) clerk and recorder; 
(b) clerk of the district court; 
(c) treasurer; 
(d) county attorney; 
(e) auditor. 

(2) (a) The salary of a deputy or an assistant listed 
in subsection (1), other than a deputy county 
attorney, may not be more than 90% of the salary of 
the officer under whom the deputy or assistant is 
serving. 

The term "assistant" also appears in Mont. Code Ann. § 7 ~4-
2502(1), which provides that the county commissioners may 
determine that county officers and their "assistants" be paid 
monthly, semimonthly, or biweekly, and in Mont. Code Ann. § 7-4-
2401, which allows a county officer to appoint "as many deputies 
or assistants as may be necessary for the faithful and prompt 
discharge of the duties of his office." None of these statutes 
defines the term "assistant," and no case law or prior Attorney 
General's Opinion sheds any direct light on the interpretation 
of the term. 

Courts in other states have found that the terms "assistant" and 
"deputy" are not synonymous. Montana law provides that a deputy 
has the authority to exercise any power which the principal 
officer may exercise. Man~. Code Ann. § 7-4-2403; ~ 43 Op. 
Att'y Gen. No. 77 (1990). Cases from other jurisdictions hold 
that an "assistant" need not be a deputy, but rather may be any 
person who aids or assists the principal officer in performing 
the functions of the office. See. e.g., United States v. Adams, 
24 F. 348, 351 (D. Or. 1885). This case must be presumed to 
have expressed the general rule of law at the time the Montana 
statutes at issue here were adopted, and I must assume that the 
legislature was aware of the law when it adopted the statutory 
language. In re Wilson's Estate, 102 Mont. 178, 194, 56 P.2d 
733, 737 (1936). 

A second rule of statutory construction also counsels in favor 
of the view thal •assistant" and "deputy• are not coterminous 
words. The rule has been expressed in various ways. In 
construing a statute, every word should be given effect if 
possible. Fletcher v. Paige, 124 Mont. 114, 119, 220 P.2d 484, 
486 (1950). A construction which gives effect to all parts of 
a statule is favored over one which results in the nullification 
of part. It should not be assumed Lhat the legislature added 
surpl ys words to a statute. State v. Berger, 259 Mont. 364, 
367, 856 P. 2d 552, 5S4 (1993). The common thread of these rules 
of construction is the requirement that a statute be construed 
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so that all of its parts have effect, if such a construction is 
reasonably possible. Continental Oil Co. v. Board of Labor 
Appeals, 178 Mont. 143, 151, 582 P.2d 1236, 1241 (1978). 

The provision of Mont. Code Ann. § 7-4-2505 giving the 
commissioners power to set salaries has applied to both 
"deputies• and "assistants• since the statute was first adopted 
in 1895. Mont. Code § 4596 ( 1895) . I must presume that the 
legislature intended to apply the statute to persons other than 
those sworn as deputy officers, since to do otherwise would 
render the term •assistant" meaningless. 

I conclude that the intent of the legislature was to give the 
commissioners authority to set the salary, within the limits set 
forth in subsection (2) of Mont. Code Ann. § 7-4-2505, of all 
county employees hired by county officers to assist them in the 
performance of their duties. I note here that the statute must 
be read to be limited to persons who serve as employees of the 
county. Independent contractors or consultants cannot be 
considered •assistants• for purposes of the statute, since such 
persons would not be entitled to a "salary" from the county 
treasury. So construed, the statute would apply to an office 
manager/secretary hired as a county employee to assist the 
county attorney. 

Your second question is simply answered by reference to the 
statute. Mont. Code Ann. § 7-4-2505(2) places on the salary of 
a "deputy or assistant" covered by the statute an upper limit ot 
90 percent of the principal officer's salary. I note that there 
is no statutory floor, and the commissioners have the power to 
set an •assistant's" salary anywhere under the ceiling, 
constrained only by federal or state minimum wage laws, 
applicable collective bargaining agreements, or specific 
statutes defining the compensation of deputies or assistants, 
e.g., Mont. CodeAnn. § 7-4-2503(3)(d) (providing certain salary 
benefits for deputy county attorneys); see generally Farrell v. 
Yellowstone County, 68 Mont. 313, 316, 218 P. 559, 560 (1923) 
(absent statute, commissioners have discretion to set deputy 
salary at the level they deem appropriate) . 

THEREFORE, IT IS MY OPINION: 

1. An office manager/secretary hired as a county employee 
to assist the county attorney is an •assistant• whose 
compensation may be set by the county commissioners 
under Mont. Code Ann. § 7-4-2505. 

2. An •assistant• covered by Mont. Code Ann. § 7-4-
2505(1) must be paid a salary to be determined by the 
commissioners which must be no greater than 90 percent 
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of the principal officer's salary, absent a specific 
provision allowing greater compensation. 

cerely,_;\~ 

~~~~~L~ • ~E 
At orney General 

jpm/cdt/brf 

14-7/27/95 Montana Administrative ReC]ister 
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VOLUME NO. 46 OPINION NO. 7 

CITIES AND TOWNS - Authority of self-governing local government 
to charge fire service fee upon state property in fire service 
area; 
FIRE DEPARTMENTS - Authority of self-governing local government 
to charge fire service fee upon state property in fire service 
area; 
LOCAL GOVERNMENT- Authority of self-governing local government 
to charge fire service fee upon state property in fire service 
areai 
MUNICIPAL GOVERNMENT Authority of self-governing local 
government to charge fire service fee upon state property in 
fire service area; 
TAXATION AND REVENUE 
government t·o charge fire 
fire service area; 

Authority of self-governing local 
service fee upon state property in 

MONTANA CODE ANNOTATED - Sections 7-1-101, -102, 
-112, -113, -114, 15-6-201 (1) (a) (ii); 

-106, -111' 

MONTANA CONSTITUTION - Article VIII, section 5; article· XI, 
sections 5, 6; 
OPINIONS OF THE ATTORNEY GENERAL - 44 Op. Att'y Gen. No. 34 
(1992), 43 Op. Att'y Gen. No. 53 (1990), 43 Op. Att•y Gen. 
No. 46 (1989), 43 Op. Att'y Gen. No. 41 (1989), 42 Op. Att'y 
Gen. No. 73 (1988), 42 Op. Att'y Gen. No. 21 (1987), 37 Op. 
Att'y Gen. No. 68 (1977). 

HELD: The City of Helena, a self-governing city, is 
precluded from assessing fire service fees to state 
property located in the City of Helena fire service 
area, since the fees are in reality a tax rather than 
an assessment commensurate with a specific benefit 
conferred on the property assessed. 

July 7, 1995 

Ms. Lois A. Menzies, Director 
Department of Administration 
Mitchell Building, Room 155 
P.O. Box 200101 
Helena, MT 59620-0101 

Dear Ms. Menzies: 

You have requested my opinion on the following question: 

May the City of Helena charge a fire service fee upon 
state property included in the City of Helena fire 
service area? 

In order to provide fire protection for the City of Helena. the 
City has enacted a series of resolutions establishing a City of 
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Helena fire service area. The cost of maintaining the fire 
service area will be covered by levying a fire service fee on 
all real property in the fire service area. Property in the 
fire service area, including state property, will be assessed as 
follows: (1) $.008 per square foot of floor area of structure, 
including basements, garages, etc. ($2 minimum); (2) $2 for each 
parcel of vacant property; and (3) $6 for each trailer space 
within a trailer court (to be assessed against the court owner) . 
The revenue from the fire service fees will cover the entire 
expense of the city fire department's budget. 

The City has adopted a charter form of government with self­
government powers pursuant to article XI, section 5, of the 
Montana Constitution. The Montana Constitution allows local 
governments which have adopted a eel f ~government charter to 
"exercise any power not prohibited by this constitution, law, or 
charter." Mont. Const. art. XI,§ 6; Mont. Code Ann.§ 7-1-101. 
Under the above constitutional provision, "the assumption is 
that local government possesses the power unless it has been 
specifically denied." D & F Sanitation Serv. v. City of 
Billings, 219 Mont. 437, 445, 713 P.2d 977, 982 (1986). A self­
governing local government may also provide "any services or 
perform any functions not expressly prohibited by the Montana 
constitution, state law, or its charter." Mont. Code Ann. 
§ 7-1-102; D & F Sanitation, 713 P.2d at 982 (statutory 
preemption of self-government powers of municipality requires 
express prohibit ion by statute forbidding local governments with 
self-government powers from acting in certain area). The powers 
and authority of a self-governing local government are to be 
liberally construed and "[e] very reasonable doubt as to the 
existence of a local government power or authority shall be 
resolved in favor of the existence of that power or authority." 
Mont. Code Ann. § 7-1-106; Lechner v. City of Billings, 244 
Mont. 195, 200, 797 P.2d 191, 195 (1990); Diefenderfer v. City 
of Billings, 223 Mont. 487, 490, 726 P.2d 1362, 1364 (1986). 

As explained in 43 Op. Att'y Gen. No. 53 at 184, 185 (1990), 
"the Legislature has provided specific statutory limitations on 
the exercise of power by a unit of local government with self­
government powers." Mont. Code Ann. §§ 7-1-111 and -112 set 
forth specific powers that a self-governing local government is 
prohibited from exercising, and Mont. Code Ann. § 7-1-114 lists 
the state laws with which a self -governing local government must 
comply. 43 Op. Att'y Gen. No. 53 at 184, 186 (1990); 43 Op. 
Att'y Gen. No. 41 at 130, 132 (1989). In addition, Mont. Code 
Ann. § 7·1-113 prohibits self-governing local governments from 
exercising "any power in a manner inconsistent with state law or 
administrative regulation in any area affirmatively subjected by 
law to state regulation or control." 43 Op. Att'y Gen. No. 53 
at 186; 43 Op. Att•y Gen. No. 41 at 132. 

Previous Attorney General's Opinions 
determining whether a self-governing 

have 
local 

held that 
government 

in 
is 
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authorized to exercise a specific power, it is necessary to 
engage in the following three-part analysis: 

(1) consult the [local government's] charter and 
consider constitutional ramifications; 

(2) determine whether the exercise is prohibited under 
the various provisions of [Title 7, chapter 1, part 1, 
MCA] or other statute specifically applicable to self­
government units; and 

( 3) decide whether it is inconsistent with state 
provisions in an area affirmatively subjected to state 
control as defined by section (7~1-113, MCA). 

44 Op. Att'y Gen. No. 34 (1992); 43 Op. Att'y Gen. No. S3 at 
184, 185-86; 43 Op. Att'y Gen. No. 41 at 130, 132; 37 Op. Att'y 
Gen. No. 68 at 272, 274 (1977). 

Before I begin my analysis of whether the City has the authority 
to adopt the resolutions in question, I emphasize that my review 
in this opinion is limited to whether the City has the authority 
to charge a fire service fee to state property in a fire service 
area. Regarding the first step of this analysis, in adopting 
the Helena City Charter, the City has reserved all powers not 
prohibited by the Montana Constitution, state law or its 
charter. ~ City of Helena Charter, art. I, § 1. 01. The 
City's charter contains no provision which would prohibit it 
from creating a fire service area and levying fees on the state 
property in that fire service area. 

With respect to consideration of constitutional ramifications, 
you maintain that the fees levied on the state property in the 
fire service area are in reality taxes and, therefore, these 
fire service fees charged by the City are in violation of the 
constitutional and statutory provisions which exempt state 
property from taxation. Mont. Canst. art. VIII, § 5 provides, 
among other things, that the legislature may exempt state 
property from taxation. The legislature implemented the above 
constitutional provision by enacting Mont. Code Ann. § 15-6-
201(1) (a) (ii), which specifically exempts state property from 
taxation. Conversely, the City claims that the fire service 
fees are not taxes but instead are "assessments," and therefore 
these fire service fees levied on state property are not 
prohibited by Mont. Code Ann. § 15-6-201 (1) (a) (ii). 

In Vail v. Custer County, 132 Mont. 205, 217, 315 P.2d 993, 1000 
(1957), the Montana Supreme Court explained the differences 
between a property tax and an assessment: 

A tax is levied for the general public good. It 
creates a lien. An assessment is imposed against 
specific property to defray the cost of a specific 
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bene£ it to the property, the 
commensurate with the assessment. 

benefit 

See 42 Op. Att'y Gen. No. 21 at 76, 82-83 (1987). 

to be 

The difference between a "tax" and an "assessment" is not 
determined by how it is referenced, but rather how it is 
calculated and whether it benefits the public generally or 
operates to benefit a specific piece of property. 42 Op. Att'y 
Gen. No. 73 at 289, 291-92 (1988), held that regular and special 
assessments levied by a conservation district were taxes and not 
"assessments" as the term was defined by the court in Vail and 
used in 42 Op. Att'y Gen. No. 21 (1987). The conservation 
district apportioned the amount of the assessments levied on the 
basis of the property's taxable valuation. 42 Op. Att'y Gen. 
No. 73 at 291. The opinion closely examined whether the 
conservation district assessments were intended "to compensate 
the district for benefits directly conferred upon a particular 
piece of property within its jurisdiction in direct proportion 
to the cost of those benefits." lQ_,_ at 291, quoting 42 op. 
Att'y Gen. No. 21. The opinion concluded that the assessments 
on the property were a tax because the amount of the assessment 
levied could not be directly related to the value of the 
benefits conferred on the assessed property. ~ 

Similarly, 43 Op. Att'y Gen. No. 46 (1989), relying on the 
rationale in 42 Op. Att'y Gen. No. 73 (1988), held a water and 
sewer assessment levy was a tax rather than an "assessment" as 
defined by the Court in Vail. The opinion explained that the 
water and sewer district levied the assessments to meet general 
federal loan obligations. 43 Op. Att'y Gen. No. 46 at 159, 159 
(1989). The water and sewer assessment levy was "assessed on 
the basis of proportional land size or valuation and without 
reference to whether the amount taxed bears a direct 
relationship to the benefit specially conferred on the 
particular taxpayer's property." 43 Op. Att'y Gen. No. 46 at 
160. The opinion concluded that there was no close relationship 
between the assessment levy amount and the actual benefit 
conferred on the assessed property. 43 Op. Att'y Gen. No. 46 
at 1-60. 

Here, I conclude that the fire service fees assessed by the City 
upon the property in the fire service area are taxes rather than 
assessments as defined by the Court in Vail. The fire service 
fees are similar to those assessments in 42 Op. Att'y Gen. 
No. 73 (1988) and 43 Op. Att'y Gen. No. 46 (1989). A direct 
correlation does not exist between the amount of fire service 
fees charged each piece of property in the fire service area and 
the value of the fire protection benefit conferred on the 
property. For instance, the City charges a flat rate of $2 for 
fi.re protection for each parcel of vacant property regardless of 
the size of the vacant property or the potential fire hazard 
that may be lurking on the property. An owner of a vacant 
gravel lot, which logically would not create a grave fire 
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hazard, would be charged the same fire service fee as the owner 
of a wooded lot or an owner who stored flammable material on his 
or her lot. The $2 fire service fee does not accurately reflect 
the specific cost of providing fire protection to every vacant 
piece of property in the fire service area. 

Similarly, structures are charged $.008 per square foot without 
any consi.deration of the unique potential fire hazards in each 
structure. Under the City's fire service fee a one-story 
building with the same square footage as a two-story building is 
charged the same fire service fee, even though the two-story 
building may present a more difficult fire-fighting situation 
because of its height. The charging of a fire service fee on a 
flat square-footage rate for every structure does not consider 
that different structures, based on their location, dimensions 
and building materials, may cost more to provide fire protection 
than other structures with the same square footage. The fire 
service fees charged for structures are clearly not always 
commensurate with the benefit to those structures. The fire 
service fees cannot be considered assessments because the fees 
are not necessarily based on the value of the fire protection 
rendered to a specific structure. 

Even the $6 rate for each trailer space cannot be considered an 
assessment as defined in Vail. The owner of a trailer court 
pays a flat $6 rate for each trailer space, regardless of the 
size of the lot or of the trailer which occupies it. The fees 
are inexact and do not reflect in every instance the true cost 
of providing protection to each trailer space. 

Furthermore, the fire service fees simply cannot be traced to 
the cost of providing the specific benefit of fire protection to 
each specific piece of property or structure within the city 
limits. The revenue from the fire service fees covers not only 
the cost of providing fire suppression services to property and 
structures within the city limits but also the city fire 
department's entire budget. In addition to suppressing fires, 
the fire department also provides emergency medical response 
services, responds to hazardous waste spills, extricates 
accident victims from their automobiles, educates the public on 
fire safety, and conducts fire safety inspections of buildings 
open to the public. The general public, rather than a specific 
property owner, benefits from these worthy and necessary 
services, and clearly the cost of these benefits cannot be 
calculated on the basis of square footage of a structure. These 
services paid for by the fire service fees are provided for the 
general public good and not to any specific piece of property 
and, therefore, the fire service fees levied to pay for these 
services must be considered a tax. Vail, supra. 

I conclude that the fire service tees assessed by the City of 
Helena upon state property in the fire service area are 
prohibited by Mont. Code Ann. § 15-6-201 (1) (a) (ii) because the 
fire service fees are taxes rather than assessments. In light 
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of this conclusion, it is not necessary to examine the remaining 
two factors in the three-part analysis regarding the powers of 
self-governing local government units. 

THEREFORE, IT IS MY OPINION: 

The City of Helena, a self-governing city, is precluded 
from assessing fire service fees to state property located 
in the City of Helena fire service area, since the fees are 
in reality a tax rather than an assessment commensurate 

~_,~~e~wVr'w:~:: a~~ecific benefit conferred on the property assessed. 

P. MAZ EK 
orney General 

jpm/msw/dm 

14-7/27/9'> Mor1tar1a Administrative Register 



-1436-

NOTICE OF FUNCTIONS OF ADMINISTRATIVE COPE COMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue Oversight Committee. 

The Administrative Code Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

state$ent of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana CABM) ia a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register CHAR) is a aoft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of the Administrative Rules of Montana IARH): 

Known 
Subject 
Matter 

statute 
Number and 
Department 

1. consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through March 31, 
1995. This table includes those rules adopted during the period 
April 1, 1995 through June 30, 1995 and any proposed rule action 
that was pending during the past 6-month period. (A notice of 
adoption must be published within 6 months of the published 
notice of the proposed rule. l This table does not, however, 
include the contents of this issue of the Montana Administrative 
Register (MAR) . 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through March 31, 1995, this 
table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1994 and 1995 Montana Administrative Register. 

ADMINISTRATION, Department of, Title 2 

(Public 
I 

I-III 

2.43.203 

2.43.305 

2.43.416 

2.43.432 

2.43.451 

2.43.509 

2.43.606 

2.43.612 

Employees' Retirement Board) 
Approval of Requests for Retirement and Authori~ing 
Payment of Retirement Benefits, p. 2666, 3182 
Mailing Information on Behalf of Non-profit 
Organi~ations, p. 727, 1318 
Deadline for Submitting Facts and Matters When a 
Party Requests Reconsideration of an Adverse 
Administrative Decision, p. 3116, 205 
and other rules - Mailing Membership Information for 
Non-profit Organizations, p. 2666, 3161 
Accrual of Membership Service - Service Credit for 
Elected Officials, p. 733, 1319 
Purchase of Additional Service in the Retirement 
Systems Administered by the Board, p. 516, 1033 
and other rule - Purchase of Service for Members who 
are Involuntarily Terminated after January 1, 1995 
but before July 1, 1997 - Limitations on Their Return 
to Employment within the Jurisdiction, p. 730, 1320 
and other rules periodic Medical Review of 
Disability Retirees Cancellation of Disability 
Benefits, p. 2678, 206 
Conversion of an Optional Retirement Upon Death or 
Divorce from the Contingent Annuitant, p. 1269 
and other rules - Eligibility for and Calculation of 
Annual Benefit Adjustments for Montana Residents -
Annual Certification of Benefits Paid by Local 
Pension Plans, p. 150, 533 
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(Teachers' Retirement Board) 
2. 44. 301A and other rules Creditable Service for Members 

after July 1, 1989 - Calculation of Age - Installment 
Purchase - Value of Housing - Direct Transfer or 
Rollover - Reporting of Termination Pay - Payment for 
Service- -Calculation of Retirement Benefits 
Definitions- Membership of Teacher's Aides and Part­
time Instructors - Transfer of Service Credit from 
the Public Employees• Retirement System - Eligibility 
Under Mid-term Retirements - Computation of Average 
Final Compensation - Adjustment of Benefits - Limit 
on Earned Compensation - Adjustment of Disability 
Allowance for Outside Earnings - Membership of Part­
time and Federally Paid Employees - Interest on Non­
payment for Additional Credits - Purchase of Credit 
During Exempt Period - Calculation of Annual Benefit 
Adjustment Eligibility for Annual Benefit 
Adjustment, p. 977 

2.44.518 and other rules - Independent Contractor - Limit on 
Earned Compensation - Lump Sum Payments at the End of 
the School Term, p. 3057, 349 

(State 
I 

Compensation Insurance Fund) 

I 

I 

2.55.404 

and other rule Policy Charge Minimum Yearly 
Premium, p. 1067 
and other rule - Temporary - Policy Charge - Minimum 
Yearly Premium, p. 516, 922 
and other rules Optional Deductible Plans 
Retrospective Rating Plans - Premium Rates, p. 2690, 
2881. 3084, 18, 109 
Scheduled Rating - High Loss Modifier, p. 1, 350 

AGRICULTURE. Department of, Title 4 

I and other rule - Incorporation by Reference of Model 
Feed and Pet Food Regulations, p. 243, 1321 

I-IV Importation of Mint Plants and Equipment into 
Montana, p. 422, 1323 

4.10.202 and other rules - Classification and Standards for 
Pesticide Applicators, p. 2883, 3183, 20 

4.12.1221 and other rules Alfalfa Leaf-Cutting Bees 
Registration - Fees - Standards - Certification -
Sale of Bees, p. 1292 

STATE AUDITOR, Title 6 

6.6.3505 

14-7/27/95 

Standardized Health Claim Forms, p. 3060, 923 
Montana Life and Health Insurance Guaranty 
Association Act Notice Concerning Coverage 
Limitations and Exclusions, p. 152, 456 
and other rules Annual Audited Reports 
Establishing Accounting Practices and Procedures to 
be Used in Annual Statements in Order to Comply with 
Accreditation Requirements, p. 157, 455 
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(Classification and Rating Committee) 
6. 6. 8001 and other rules - Informal Advisory Hearing Procedure 

- Agency Organization - Adoption of Model Rules -
Definitions - Administrative Appeal of Classification 
Decision General Hearing Procedure Updating 
References to the NCCI Basic Manual for Workers' 
Compensation and Employers' Liability Insurance, 1980 

6.6.8301 

6.6.8301 

6.6.8301 

Edition, p. 985 
Updating References to the NCCI Basic Manual for 
Workers Compensation and Employers Liability 
Insurance, 1980 Ed., p. 522, 1035 
Updating References to the NCCI Basic Manual for 
Workers' Compensation and Employers' Liability 
Insurance, 1980 Ed., as Supplemented through July 1, 
1995, p. 245 
Updating References to 
Workers• Compensation 
Insurance, 1980 Ed., as 
30, 1994, p. 2570, 351 

the NCCI Basic Manual for 
and Employers' Liability 
Supplemented through August 

COMMERCE, Department of, Title 8 

(Board of 
8.4.507 

Alternative Health Care) 
and other rules - Required Reports -
After Cesarean (VBAC) Deliveries 
Infectious Waste, p. 2998, 459 

Vaginal Birth 
Management of 

(Board of Architects) 
8.6.407 and other rules - Examination - Individual Seal -

Standards for Professional Conduct, p. 2771, 352 

(Board of Cosmetologists) 
8.14.814 Fees - Initial, Renewal, Penalty and Refund Fees, 

p. 160, 461 

(Board of 
8.16.405 

Dentistry) 
and other rules Fees for Dentists, 
Hygienists, Anesthesia and Denturists 
Hygienist Credentials, p. 2573, 3090 

Dental 
Dental 

(Board of Horse Racing) 
8.22.302 and other rules - Board of Stewards - Definitions -

Annual License Fees General Provisiona 
Permissible Medication - Programs - Exacta Betting, 
p. 2774, 3184 

8.22.502 and other rule - Licenses for Parimutuel Wagering on 
Horae Racing Meetings - General Requirements, p. 42 6, 
843 

(Board of 
8.30.404 

Funeral Service) 
and other rules - Reciprocity - Fees - Definitions -
Continuing Education Sponsors Standards for 
Approval Prior Approval of Activities Post 
Approval of Activities Review of Programs 
Hearings - Attendance Record Report - Disability or 
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Illness - Hardship Exception and Other Exceptions -
Crematory Operators and Technicians, p. 322, 845 

(Board of Nursing) 
8.32.1606 and other rules - Non-disciplinary Track - Admission 

Criteria - Educational Requirements, p. 3065, 847 

(Board of Optometry) 
8.36.406 General Practice Requirements, p. 329 

(Board of 
8.44.402 

Plumbers) 
and other rules Definitions Applications 
Examinations - Renewals - Journeyman Working in the 
Employ of Master - Registration of Business Name -
Fees - Qualifications for Journeyman, Master and Out­
of-State Applicants, p. 3118, 466 

(Board of Psychologists) 
8. 52.606 and other rule - Required Supervised Experience - Fee 

Schedule, p. 3001, 354 

(Board of Radiologic Technologists) 
8.56.602A Permits, p. 2886, 21 

(Board of Real Estate Appraisers) 
8. 57.402 and other rule - Appraisal Reports - Application 

Requirements, p. 2696, 22 

(Board of 
8. 58.411 
8.58.419 

Realty Regulation) 
Fee Schedule, p. 2698, 3186 
and other rules - License Discipline - Application 
for Licensure - Discipline of Property Management 
Licensees, p. 5, 468 

(Board of Respiratory Care Practitioners) 
8.59.601 and other rules - Continuing Education, p. 2700, 3093 

(Board of Veterinary Medicine) 
I Licensees from Other States, p. B 

(Milk Control Bureau) 
8.79.301 Assessments, p. 89, 469, 534 

(Board of 
8.86.502 

Milk Control) 
and other rules - Initial Determination of Quota -
Quota Adjustment Pooling Plan Definitions 
Computation of Quota and Excess Prices - Payments to 
Pool Dairymen, p. 162, 470 

(Local 
I 

Government Assistance Division) 

I 
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Incorporation by Reference of Rules for Administering 
the 1995 CDBG Program, p. 993 
Incorporation by Reference of Rules for Administering 
the 1995 CDBG Program, p. 3067 
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(Board of Investments) 
8. 97.919 Intercap Program - Special Assessment Bond Debt -

Description - Requirements, p. 3069, 207 

8.97.1301 and other rules - Definitions - Forward Co~itment 
Fees and Yield Requirements for all Loans 
Investment Policy, Criteria, and Preferences 
Interest Rate Reduction for Loans to For-profit 
Borrowers funded from the Coal Tax Trust 
Infrastructure Loans, p. 1070 

8.97.1301 and other rules - Loan Programs Administered by the 
Board of Investments, p. 247, 621 

(Economic Development Division) 
I-XIII Implementation of the Job Investment Act, p. 1075 

(Board of Housing) 
8 .111. 303 and other rules Financing Programs Lending 

Institutions - Income Limits - Loan Amounts, p. 166 

(Montana State Lottery) 
8.127.1007 Sales Staff Incentive Plan, p. 1947, 3094 

EDUCATION, Title 10 

(Superintendent of Public Instruction) 
10.16.1302 and other rules - Special Education School Funding, 

p. 2576, 356 

(Board of 
10.55.601 
10.55.604 

10.55.711 

10.55.907 
10.56.101 
10.57.101 

Public Education) 
Accreditation Standards: Procedures, p. 331, 1037 
Accreditation Standards; Procedures Alternative 
Standard, p. 3154, 623 
and other rules - Accreditation - General: Class 
Size and Teacher Load - Clase Size: Elementary. 
p. 3156, 625 
Distance Learning, p. 3152, 626 
Student Assessment, p. 3151, 627 
and other rules - Teacher Certification - Review of 
Policy Definitions Grades Emergency 
Authorization of Employment - Approved Programs 
Experience Verification - Test for Certification -
Minimum Scores on the National Teacher Examination 
Core Battery Renewal Requirements Renewal 
Activity Approval Appeal Process for Denial of 
Renewal Activity - Recency of Credit - Endorsement 
Information Class 1 Professional Teaching 
Certificate - Class 2 Standard Teaching Certificate -
Class 3 Administrative Certificate Class 4 
Vocational Certificate Class 5 Provisional 
Certificate Social Workers. Nurses and Speech and 
Hearing Therapists - Request to Suspend or Revoke 
Teacher or Specialist Certificate Notice and 
Hearing for Certificate Revocation Hearing in 
Contested Cases - Appeal from Denial of Certificate -
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Considerations Governing Acceptance of Appeal 
Hearing on Appeal , Extension of Certificates for 
Military Service - Conversion Program Secondary to 
Elementary - Class 6 Specialist Certificate, p. 3125, 
628 

10.57.218 Teacher Certification: 
p. 995 

Renewal Unit Verification, 

FAMILY SERVICES, Department of. Title 11 

I 

I 

I 

I 

11.2.203 

11.5.1002 
11.7.306 

11.7. 313 

11.7.501 
11.7.603 

11.12.104 

11.13.101 

and other rules - Fair Hearings and Review of Records 
by the Department Director. p. 997 
and other rule - Definitions - Medical Neceasity 
Requirements of Therapeutic Youth Group Homes, p. 95, 
471 
Smoke Free Environment in Day Care Facilities, 
p. 2890, 3188, 25 
Youth Care Facilities Persons Affected by 
Department Records, p. 2594, 2936, 3011 
Requests for Hearings Upon Notification of Adverse 
Action, p. 2888, 3187 
Day Care Rates for State Paid Day Care, p. 740, 1117 
Right to a Fair Hearing in Regard to Foster Care 
Support Services, p. 1002 
Model Rate Matrix Used to Determine Payment to Youth 
Care Facilities, p. 736, 1118 
Foster Care Review Committee, p. 10, 281 
Foster Care Support Services Diaper Allowance, 
p. 93, 930 
Minimum Requirements for Application for Youth Care 
Facility Licensure, p. 1000 
Model Rate Matrix to Basic Level Therapeutic Youth 
Group Homes, p. 738, 1119 

11.14.103 Registration and Licensing of Day Care Facilities, 
p. 2393, 2742, 23 

11.14.226 Caregivers in Day Care Centers for Children, p. 526, 
931 

11.14.401 Family Day Care Home Provider Responsibilities and 
Qualifications, p. 91, 472 

11.14. 605 Sliding Fee Scale Chart Used to Determine Eligibility 
and Copayments for State Paid Day Care Under the 
Block Grant Program, p. 872, 1325 

FISH, WILDLIFE, AND PARKS, Department of. Title 12 

I-V and other rules - Wildlife Habitat, p. 1644, 3095 
12.2.501 Crappies as Nongame Species in Need of Management, 

p. 429 
12.6. 901 Restriction of Motor-propelled Water Craft on the 

Blackfoot, Clark Fork, and Bitterroot Rivers, p. 557. 
1120 

12.6.901 No Wake Speed Zone in the North Shore and Marshall 
Cove of Cooney Reservoir, p. 555, 1038 

12.6.901 No Wake Speed Zone in Bigfork Bay of Flathead Lake, 
p. 2600, 366 
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12.6.904 

12.7.803 

1444 

Public Access Below Rainbow Dam and Madison Dam, 
p. 333, 932 
and other rules - Evaluation and Recommendation -
Competing Applications - Department Decision - Appeal 
to the Commission, p. 3004, 367 

GOVERNOR, Title 14 

14.8.201 and other rules - Electrical Supply Shortage, p. 12, 
1039 

HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16 

I Personal Care Facilities Application of Other 
Licensure Rules to Personal Care Facilities, p. 435, 
852 

I Adult Day Care Centers Application of Other 
Licensure Rules to Adult Day Care Centers, p. 433, 
853 

I Water Quality - Adding T Classification to Surface 
Water Quality Standards, p. 171 

I-V Establishing Administrative Enforcement Procedures 
for the Public Water Supply Act, p. 2398, 208, 282 

I-VII Aboveground Tanks - Minimum Standards for Aboveground 
Double-walled Petroleum Storage Tank Systems, p. 1087 

16.8.401 and other rules - Air Quality - Emergency Procedures 
Ambient Air Monitoring Visibility Impact 

Assessment - Preconstruction Permits - Stack Heights 
Dispersion Techniques Open Burning 

Preconstruction Permits for Major Stationary Sources 
or Major Modifications Located Within Attainment or 
Unclassified Areas - Operating and Permit Application 
Fees Operating Permits Acid Rain Permits, 
p. 3070, 535, 848 

16.8.1404 and other rules -Air Quality- Opacity Requirements 
at Kraft Pulp Mills, p. 254 

16.8.1903 and other rule - Air Quality - Air Quality Operation 
and Permit Fees, p. 2052, 3189 

16.8.1907 Air Quality Increasing Fees for the Smoke 
Management Program, p. 1004 

16.10.239 and other rules - Minimum Performance Requirements 
for Local Health Authorities, p. 1797, 2941, 26 

16.10. 504 Drinking Water - Licensing Standards for Drinking 
Water Manufacturers, p. 99, 368 

16.10.701 and other rules - Campgrounds - Trailer Courts and 
Campgrounds, p. 2602, 2892, 634 

16.14.540 Solid Waste - Financial Assurance Requirements for 
Class II Landfills, p. 175, 665 

16.20.401 and other rule Water Quality Modifying and 
Updating Minimum Requirements for Public Sewage 
Systems, p. 168. 667 

16.20.603 and other rules Water Quality Surface and 
Groundwater Quality Standards Mixing Zones 
Nondegradation of Water Quality, p. 743, 1098 
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16.20. 604 Water Quality • Water Use Classifications- -Clark Fork 
- Columbia River Drainage Except the Flathead and 
Kootenai River Drainages, p. 2707, 3099 

16.20.608 Water Quality Reclassifying Daisy and Fisher 
Creeks, p. 528 

16.20.612 Water Quality - Water Use Classifications on !ndian 
Reservations, p. 530 

16.20.712 Water Quality Criteria for Determining 
Nonsignificant Changes in Water Quality, p. 531. 1040 

16.24.406 and other rules -Day Care Centers -Health Standards 
for Operating Day Care Centers, p. 3158, 473 

16.24. 414 Tuberculosis Testing of Employees in a Day Care 
Center, p. 564, 1041 

16.28.101 and other rules - Communicable Diseases - Control 
Measures for Communicable Diseases, p. 751, 1127 

16.29.103 Dead Human Bodies Transportation of Dead Human 
Bodies, p. 431, 850 

16.32.302 Health Care Facilities - Construction Standards for 
Health Care Facilities, p. 14, 283 

16.32.375 and other rules Health Care Facilities 
Construction Standards for Hospices and Specialty 
Mental Health Care Facilities, p. 437, 851 

16.32.396 Kidney Treatment Centers, p. 2782, 3192 
16.32.922 Personal Care Facilities Fees for Inspecting 

Personal Care Facilities, p. 2784, 3193 
16.32.1001 Adult Day Care Center Services, p. 2780, 3194 
16.42.302 and other rules- Evaluation of Asbestos Hazards and 

Conduct of Asbestos Abatement Requirements for 
Accreditation and Permitting of, and Training Courses 
for, Persons Involved in Asbestos Abatement 
Requirements for Permits for Asbestos Abatement 
Projects, p. 874 

16.42.402 and other rule Asbestos Accreditation of 
Asbestos-related Occupations Penalties for 
Violations of Asbestos Laws and Rules, p. 1095 

16.44.103 and other rules Ha'l<ardous Waste Control of 
Hazardous Waste, p. 560, 1042 

16.45.402 and other rule - Underground Storage Tanks - Minimum 
Standards for Underground Piping, p. 1081 

16.45.1101 and other rule - Underground Storage Tanks - Minimum 
Standards for Double-walled UST Systems, p. 1084 

16.45.1201 and other rules Underground Storage Tanks 
Underground Storage Tank Installer and Inspector 
Licensing Tank Permits Tank Inspections 
Inspector Licensing Fees, p. 1221, 2744, 27 

16.47.342 Review of Corrective Action Plans. p. 2786, 118 

I Registration of Interstate and Intrastate Motor 
Carriers. p. 890 

18.6.211 Temporary- Application Fees for Outdoor Advertising, 
p. 1294 

18.7.201 and other rules - Location of Utilities in Highway 
Right of Way, p. 258, 854, 1043 
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CORRECTIONS AND HUMAN SERVICES, Department of, Title 20 

I-IV Sex Offender Evaluation and Treatment Provider 
Guidelines and Qualifications, p. 3174, 284 

JUSTICE, Department of, Title 23 

I-VIII 

23.4.201 

23.7.133 

Specifying the Procedure for Review, Approval, 
Supervision and Revocation of Cooperative Agreements 
between Health Care Facilities or Physicians 
Issuance and Revocation of Certificates of Public 
Advantage, p. 1006, 1296 
and other rules - Sampling Bodily Substances for Drug 
and Alcohol Analysis, p. 2788, 119 
Expiration of Provisional Endorsaments for Pire 
Alarm, Suppression and Extinguishing Systems, p. 28 

LABOR AND INPUSTRX, Department of, Title 24 

I 

I 6< II 
I-V 

I-XV 

I-XVIII 
24.7.306 

24.16.9007 

24.29.702A 

24.30.102 

24.30.701 

24.30.701 

24.30.1201 

24.30.1701 

24.30.1703 

and other rules Operation of the Uninsured 
Employers• Fund and the Underinsured Employers' Fund, 
p. 1099 
and other rules - Apprenticeship Programs, p. 758 
and other rule - Workers' Compensation Data Base 
System - Attorney Fee Rule, p. 2487, 2893, 675, 856 
Operation of the Uninsured Employers' Fund and the 
Underinsured Employers' Fund, p. 101, 280, 444, 933 
Operation of Traction Engines, p. 336 
Board of Labor Appeals - Procedure Before the Board 
of Labor Appeals, p. 440, 1045 
Prevailing Wage Rates - Service Occupations, p. 442, 
1129 
and other rules - Requirements for Employers that 
Self-insure for Workers' Compensation Purposes, 
p. 177, 669 
and other rule Occupational Safety and Health 
Standards for Public Sector Employment, p. 184, 680 
and other rules Boilers Responsibility for 
Operation of the Boiler Inspection Program is 
Transferred from the Department of Labor and Industry 
to the Department of Commerce, p. 1132 
and other rules - Operation of Boilers - Licensing of 
Boiler Inspectors, p. 188 
and other rules - Hoisting and Crane Operators 
Responsibility for Operation of the Hoisting and 
Crane Operator Licensing Program is Transferred from 
the Department of Labor and Industry to the 
Department of Commerce, p. 1133 
and other rules Construction Blasters 
Responsibility for Operation of the Construction 
Blaster Licensing Program is Transferred from the 
Department of Labor and Industry to the Department of 
Commerce, p. 1134 
Fees for Construction Blaster Licenses, p. 2491, 120 
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STATE LANDS, Department of, Title 26 

26.3.137 

26.4.161 

26.4.301 

26.4.301 

26.4.410 

26.6.411 

and other rules - Changes in the Recreational Use 
License Fee - Rental Rates for State Lands, p. 3177, 
1047 
Requirement for an Operating Permit for Hard Rock 
Mills that are not Located at a Mine Site and that 
use Cyanide (Board of Land Commissioners and Board of 
Environmental Review), p. 1102 
and other rules - Refusal to Issue Operating Permits 
because of Violation of Reclamation or Environmental 
Laws, p. 2498, 30 
and other rules - Regulation of Prospecting for Coal 
and Uranium, p. 2414, 31 
and other rules - Renewal of Strip Mine Operating 
Permits - Regulation of Coal and Uranium Prospecting 
(Board of Land Commissioners and Board of 
Environmental Review), p. 1106 
Nonexpert Agreement for Timber Sales from State Lands 
(Board of Land Commissioners), p. 1104 

NATURAL RESOURCES AND CONSERVATION, Department of. Title 36 

I 

I 
36.14.502 

36.22.604 

Procedures for Collecting Processing Fees for Late 
Claims, p. 764, 1326 
Truman Creek Basin Closure, p. 3007, 222 
Interim Minimum Spillway Capacities on High-Hazard 
Dams, p. 16, 541 
and other rules - Issuance, Expiration, Extension and 
Transfer of Permits - Horizontal Wells, p. 2792, 285 

(Board of Oil and Gas Conservation) 
36.22.1242 Rate of the Privilege and License Tax on Oil and Gas 

Production, p. 566, 1055 

PUBLIC SERVICE REGULATION, Department of, Title 38 

I 

I-XII 
38.5.1301 

38.5.2202 

Filing of Proof of Insurance by Commercial Tow Truck 
Firms, p. 892 
Motor Carrier of Property, p. 2894, 37 
and other rules - Telephone Extended Area Service, 
p. 1017 
Pipeline Safety - Adopting Federal Rules Applicable 
to Liquefied Natural Gas Facilities and Reenacting 
the Existing Rule, p. 2794, 40 

REVENUE, Department of, Title 42 

42.11.301 

42.12.128 
42.17.147 
42.21.106 
42.21.159 

14-7/27/95 

and other rules - Agency Franchise Agreements for the 
Liquor Division, p. 2097, 2625, 3081 
Catering Endorsement, p. 2094, 2626, 3101 
Wage Exceptions, p. 3082 
and other rules - Personal Property, p. 2897, 3195 
Property Audits and Reviews, p. 203, 489 
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42.22.1311 Industrial Machinery and Equipment Trend Factors, 
p. 857 

42.22.1311 and other rules Industrial Trend Tables, 
p. 2916, 3197 

SECRETARY OF STATE. Title 44 

(Commissioner of Political Practices) 
I - VI and other rule - Campaign Contribution Limitations -

surplus Campaign Funds, p. 1298 

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46 

I 

I 

I 

I-IV 

I-V 
I-IX 
I-XVI 
I-XLIV 

46.6.405 

46.10.101 

46.10.403 
46.12.204 
46.12.503 

46.12.520 

46.12.550 

46.12.590 

46.12.1001 

46.12.1222 

46.12.1901 

46.12.3803 

and other rules - AFDC Child Care Services - At-risk 
Child Care Services, p. 831, 1153 
and other rules - Medicaid Personal Care Services, 
p. 814, 1191 
Exceptions to the Developmental 
Placement Rules, p. 2811, 3199 

Disabilities 

Recovery by the State Auditor's Office of Debts Owed 
to the Department, p. 2796, 3198 
Medicaid Estate Recoveries and Liens, P. 1109 
Self-Sufficiency Trusts, p. 446, 935, 1135 
Health Maintenance Organizations, p. 895 
and other rules Developmental Disabilities 
Eligibility - Adult and Family Services Staffing, 
p. 568, 1136 
and other rules - Vocational Rehabilitation Financial 
Need Standards, p. 1024 
Safeguarding and Sharing of AFDC Information, 
p. 2800, 3200 
AFDC Asaistance Standards, p. 801, .1150 
Medicaid Recipient Co-payments, p. 806, 1159 
and other rules - Medicaid Inpatient and Outpatient 
Hospital Services, p. 779, 1162 
and other rules - Medicaid Podiatry - Physician and 
Mid-Level Practitioner Services, p. 913 
and other rules - Medicaid HolDe Health Services, 
p. 808, 1182 
and other rules 
Services, p. 768, 
and other rules -
p. 821, 1218 

- Medicaid Reaidential Treatment 
1201 
Medicaid Transportation Services, 

and other rules - Medicaid Nursing Facility Services, 
p. 790, 1227 
and other rules Targeted Case Management for 
Developmental Disabilities, p. 2803, 3201 
Medically Needy Income Standards, p. 766, 1246 

PUBLIC HEALTH AND HUMAN SERVICES, Departlllent of 

I - XI and other rules - Medicaid Coverage - Reilllbursement 
of Therapeutic Family Care, p. 1302 
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-1449-

BOARD APPOINTEES AND VACANCIES 

Section 2~15-108, MCA, passed by the 1991 Legislature, 
directed that all appointing authorities of all appointive 
boards, commissions, committees and councils of state 
government take positive action to attain gender balance and 
proportional representation of minority residents to the 
greatest extent possible. 

One directive of 2-15-108, MCA, is that the Secretary of State 
publish monthly in the Montana Administrative Register a list 
of appointees and upcoming or current vacancies on those 
boards and councils. 

In this issue, appointments effective in June 1995, appear. 
Vacancies scheduled to appear from August 1, 1995, through 
October 31, 1995, are listed, as are current vacancies due to 
resignations or other reasons. Individuals interested in 
serving on a board should refer to the bill that created the 
board for details about the number of members to be appointed 
and qualifications necessary. 

Each month, the previous month's appointees are printed, and 
current and upcoming vacancies for the next three months are 
published. 

IMPORTANT 

Membership on boards and commissions changes 
constantly. The following lists are current as of 
July 3, 1995. 

For the most up-to-date information of the status of 
membership, or for more detailed information on the 
qualifications and requirements to serve on a board, 
contact the appointing authority. 

Montana Administrative Re<Jister· 14-7/27/95 
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