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MONTANA ADMINISTRATIVE REGISTER
ISSUE NO. 12

The Montana Administrative Register (MAR), a twice-monthly
publication, haa three sections. The notice section contains
state agencies’ proposed new, amended or repealed rules; the
rationale for the change; date and address of public hearing;
and where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists any
changes made aince the proposed stage. The interpretation
saction contains the attorney general’s opiniona and state
declaratory rulings. Special notices and tables are inserted at
the back of each register.
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BEFORE THE BOARD OF THE
STATE COMPENSATION INSURANCE FUND
OF THE STATE QF MONTANA

In the matter of the adoption ) NOTICE OF PUBLIC HEARING
of new rule I on a )
policy charge; and the )
amendment of rule 2.55.326. )

TO: All Interested Persons:

1. Oon July 19, 1995, the State Compensation Insurance
Fund will hold a public hearing at 2:00 p.m., in Room 303 of the
State Compensation Insurance Fund Building, 5 South Last Chance
Gulech, Helena, Montana, to consider the adoption of new rule I
for a policy charge and amendment of rule 2.55.326, minimum
yearly premium.

2. The proposed new rule provides as follows:

(1) The state fund may
assess a policy charge on all policies in effect during a fiscal
year. The amount of the charge shall be determined annually by
the board for the future fiscal vear, and may be in addition to
any other charge or premium.

(2) The policy charge is included in the minimum premium
if the policy charge plus premium is less than the minimum
premium established by the board for the fiscal year.

(3) The policy charge includes, but is not limited to,
expense components for issuing, maintaining and servicing
policies, which are common to all policies regardless of premium
size.

(4) The state fund may cancel the employer's policy for
failure to pay a policy charge.

AUTH: Sec. 39-71-2315 and 39-71-2316 MCA
IMP: Sec. 39-71-2311 and 39-71-2316 MCA

3. The rule proposed to be amended provides as follows:

2.55,326 MINIMUM YEARLY PREMIUM (1) #As-permitted by 39~
FH=23r6—MeA—tThe state fund, subject to the approval of the
state fund board of directors, may charge a minimum yearly
premlum Lo a policy in order to cover ity adwmindistrative Tosts

for coverage of a small employers

MAR Notice No. 2-55-21 12-6/29/95
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(3] Mini ] . plished

AUTH: Sec. 33-71:-2315 and 39-71-2316 MCA
IMP: Sec. 39-71-2311 and 39-71-2316 MCA

4. The rulemaking is being proposed for the following
reasons:

The proposed new rule I is necessary to implement a policy
charge. The 1995 Legislature in Senate Bill 374 determined that
the State Fund Board of Directors should have the discretion to
establish a policy charge for State Fund policyholders. ‘This
rule implements the policy charge, which is commonly used by
other insurance companies. The policy charge will be assessed
on all policyholders and will be used to cover the costs common
to all policies, such as expenses related to issuing,
maintaining and servicing policies. It is intended that the
minimum premium include the policy c¢harge if the premium based
on actual payroll plus the policy charge is less than the
minimum premium established by the board. The policyholder in
this situation would pay the minimum premium amount. The State
Fund, in fairness to all policyholders, may cancel a policy for
failure to pay the policy charge as its function is to cover the
costs common to all policies. If the policy charge were not
assessed, premium payments would be utilized to cover such
costs.

The proposed changes to ARM 2.55.326 are necessary to
implement minimum premium. The 1995 Legislature in Senate Bill
374 determined that the State Fund Board of Directors should
have the discretion to establish minimum premium for State Fund
policyholders. There is a risk of loss with small policyholders
that premium alone does not cover. This rule allows the board
to set a minimum premium s0 as to more appropriately assess
small policyholders adequate premium. As the insurer of last
resort, the state fund also needs to be sensitive to the needs
of small employers while maintaining equity among all
policyholders. Two methods are provided. One, which is to set
a minimum payroll for each policyholder against which the rate
of the governing class code will be assessed, subject to minimum
and maximum amounts; or secondly, to establish a flat amount of
which premium paid cannot be less than the amount established.

5. The State Compensation Insurance Fund makes reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing. Persons needing

accommodations must contact the State Fund, Attn: Ms. Dwan Ford,
P.0O. Box 4759, Helena, MT 59604; telephone (406) 444-6480; TDD
(406) 444-5971; fax (406) 444-6555, no later than 5:00 p.m.,
July 10, 1995, to advise as to the nature of the accommodation
needed and to allow adequate time to make arrangements.
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6. Interested persons may submit their data, views, or
arguments, either orally or in writing, at the hearing. Written
data, views or arguments may also be submitted to state fund
attorney Nancy Butler, Legal Department, State Compensation
Insurance Fund, 5 South Last Chance Gulch, Helena, Montana
59604-4759. Comments must be received no later than 5:00 p.m.
July 27, 1995.

7. The State Fund Legal and Underwriting Departments have
been designated to preside over and conduct the hearing.

/’5@@/2&/

L)
Dal Smilie, Chief Legal Counsel Rick Hill
Rule Reviewer Chairman of the Board
4
/[ vy : )
Nqﬁ Y Bu;lgzc General Counsel

Certified to the Secretary of State June 19, 1995.
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BEFORE THE BOARD OF INVESTMENTS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
amendment of rules pertaining ) THE PROPOSED AMENDMENT

to definitions, forward commit-) OF 8.97.1301 DEFINITIONS,
ment fees, investment policy ) 8.97.1303 FORWARD COMMITMENT

and interest rate reduction for) FEES AND YIELD REQUIREMENTS
loans to for-profit borrowers )} FOR ALL LOANS, 8,97.1501
funded from the coal tax trust )} INVESTMENT POLICY, CRITERIA,
and the proposed adoption of ) AND PREFERENCES AND 8.97.1502
new rules pertaining to infra- ) INTEREST RATE REDUCTION FOR
structure loans } LOANS TO FOR-PROFIT BORROWERS
} FUNDED FROM THE COAL TAX

) TRUST, AND THE PROPOSED

) ADOPTION OF NEW RULES

) PERTAINING TO INFRASTRUCTURE
} LOANS

TO: All Interested Persons:

1. On July 19, 1995, at 9:00 a.m., a public hearing will
be held in the Board of Investments conference room, 555
Fuller, Helena, Montana, to consider the proposed amendment of
the above-stated rules.

2. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

“8,97.1301 DEFINITIONS In addition to the definitions
set forth in 17-5-1503 and 17-6-302, MCA, the following
definitions apply in all sub-chapters contained in Title 8,
chapter 97, of these rules:

(1) through (3) will remain the same.

v in h i r 477 ion

goods and services, 50 percent or more of which will be
purchased by in-state residents in lieu of like or gimilar
ef-gtate gourcep,

(4) through (15) will remain the same, but will be
renumbered (5} through (16).

(17) Infraptructure loan"” means a loan for
inf - o Tnelude ti imiti
i v infr rial
w ) o I
gidewalks, pedestrian malls. alleys, parking lots and off-
; i1t e ™
facilities, storm mewerg, waterlines, waterways, water

12-6/29/95 MAR Notice No. 8-97-42
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. ion 1i rai . rai .
- - g
nuD%1Q;x_%yng%.hu%%d19gaEEﬁnQ_anx?Q&hgx_nunllg_;mnzgxgmgn;a
(16) through (24) will remain the same, but will be
renumbered (18) through (26).

(25) through (41) will remain the game, but will be
renumbered (28) through (44)."

Auth: The portion of this rule implementing 17-6-201,
MCA, is advisory only, but may be a correct interpretation of

this section, Sec. 17-5-1503, 17-5-1%21, 17-6-324, MCA;
IED, Sec. 17-6-201, 17-6-324, MCA; IMP, Sec. 17-5-1503, 17-
6-201, 17-6-211, 17-6-302, MCA

g 3 N E NI ]

FOR ALL LOANS (1) through (2)(b) will rema1n the same .

(3) the following requirements apply only to commercial,
infragtructuyre, multi-family, economic development linked
deposit, and federally guaranteed loans excluding FHA and VA:

(a) through (4) will remain the same.”

Auth: Sec., 17-5-15%04, 17-5-1521, 17-6-308, 7-6-311, 17-6-
315, 17-6-324, MCA; IMP, Sec. 17-5-1504, 17-5-1521, 17-6-304,
17-6-308, 17-6-211, 17-6-315, 17-6-324, MCA

(1) through (4) will remain the same.

{(5) The board will not fund loans to any local
governmental entity except as provided for under House Bill
€02, chapter 477, Montana Session Laws, 1993,

17
(6) through (8) will remain the same.”
Auth: Sec. 17-6-308, 17-§-324, MCA; IMP, Sec. 17-6-304,
17-6-305, 17-6-308, 17-6-314, 17-6-324, MCA
'ﬂ*214liQ2__INTEBESI_EAIE;EEDQQIIQH_EQR_LQANE_EQ:EQE:
i FR pX (1) The board

will provide an 1ntereat rate reduction Oﬂ}y to for-profit
borrowers, _pon-profit borrowers., and local government borrowers
based on the number of jobs the loan generates over a two-year
period. The date of the formal written interim or permanent
loan application to the geller/servicer will be used as a
beginning date for counting jobs created.

\'{ fthe interest rate reduction shall be
limited to a maximum loan sgize of one percent of the permanent
coal truat fund at—eaeh-fisecal—year-end aa of the month end

A - 5 .
and calculated as follows:
(a) through (e) (i) will remain the same.

MAR Notice No. 8-97-42 12-6/29/95



(f) will remain the same, but will be renumbered (h).

(2) will remain the same.

{3) For purposes of calculatipdg the gize of the permanent
¢oa)l tax trust fund, the board shall ipglude all fundg listed
i .5 MCA."

Auth: Sec. 17-6-308, 17-6-324, MCA; IMP, Sec. 17-6-304,
17-6-308, MCA

3. The proposed new rules will read as follows:

* AN PROGRAM FOR RASTRUCTURE LOA] ENERAL
DESCRIPTION (1) The board is authorized to make direct loans
to a local government that will create the necessary
infrastructure if the loan will result in the creation of a
business in the basic sector of the economy estimated to employ
at leaat 50 people in Montana on a permanent, full-time basis
or regult in the expansion of a business estimated to employ an
additional SO0 people in Montana on a permanent full-time basis.

(2) A single loan may not be less than $500,000, and
loans must be made in $250,000 increments. A loan may not
exceed $10,000 per job that is estimated to be created.

(3) A local government must demonstrate to the board's
satisfaction that the business entity creating jobs has the
ability to repay the loan upon the terms and conditions set by
the board.”

Auth: Sec. 17-6-308, 17-6-324, MCA; IMP, Sec. 17-6-304,
17-6-308, MCA

P

(1) A local government may apply for financing under the
infrastructure loan program by submitting an application to the
adminigtrator on a form provided by the board. The application
muat contain:

(a) a complete description of the purpose or purposes for
which the loan proceeds are to be used;

(b) evidence that the local government has taken all
steps necessary for the authorization and issuance of the
obligations;

(c}) a deacription of the proposed loan including
principal amount, proposed maturity, proposed repayment
schedule, proposed security and any interest rate limitations;

(d) impact information addressing the following:

(i) estimated number of permanent full-time jobs
created by the project,

(ii) the impact of the jobs on the state and the
community where the project ig located,

(iii} the long-term effect of corporate and personal
income taxes estimated to be paid by the business and its
employees,

12-6/29/95 MAR Notice No. 8-97-42



~1073-

(iv}) the current and projected ability of the community
to provide necessary infrastructure for economic and community
development purposes,

(v) the environmental impact of the project and whether
any environmental review or permits are required,
(vi) other matters that the board considers necessary;

(e) information about the business creating the jobs
addressing the requirements under ARM 8.97.1412(1).

(2) The forward commitment fee indicated under ARM
8.97.1303(3) must be paid.

(3) Forward commitment fees, extension fees, and
congultant fees may be financed as part of the larger project
but may not be financed on a stand alone basis.

(4) The maximum loan term is twenty years.

(5) An application for the infrastructure loan shall be
submitted on an application form provided by the board, shall
be properly signed and certified by the local government
applicant and by the busineas creating the jobs on its section
of the application.

(6) If the board approves the loan a commitment agreement
will be entered into between the board and the local
government .

(7) The local government must pass a resolution
authorizing the acceptance of the commitment agreement and
execute and return the commitment agreement within 30 days of
the commitment date or the commitment will expire.

(8) A local government must not be in default on any
obligation.”

Auth: Sec. 17-6-308, 17-6-324, MCA; IMP, Sec. 17-6-304,
17-6-308, MCA

“IIT  APPLICATION PROCEDURES FOR INFRASTRUCTURE LOAN
- (1) Each

infrastructure loan must be evidenced by:

(a) a note or other evidence of indebtedness;

(b} &a loan agreement;

(c) the local government's pledge of infrastructure fees
for repayment of the loan;

(d) other security document deemed necessary by the
board;

{e) the loan resolution which the local government has
adopted authorizing the loan;

(f) an opinion of the attorney to the local government as
to the legal and binding nature of the aobligation, the security
thereof and due amortization thereof;

{g) all necessary state and federal permits must be
obtained before loan closing; and

(h) such other items as may be requested by the board or
its counsgel.

(2) A loan will be funded only after the board receives
all required closing documents, including the attorney's
opinion.”

Auth: Sec. 17-6-308, 17-6-324, MCA; IMP, Sec. 17-6-304,
17-6-308, MCA

MAR Notice No. 8-97-42 12-6/29/795
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REASON: To implement the requirements of House Bill 602
enacted into law by the 1995 Legislature, which allows the
Board to make direct loans to local governments for
infrastructure purposes,

4. Interested persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to the Board of
Invegtments, 555 Fuller, P.0O. Box 200126, Helena, Montana
59620-0126, to be received no later than 5:00 p.m., July 27,
1995.

5. Julie Endner, Program Assistant, has been designated
to preaide over and conduct the hearing.

BOARD OF INVESTMENTS
WARREN VAUGHAN, CHAIRMAN

<
BY: ,5 v /hf f)uzb

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

J/J'I v %1 .r.b)f“/ég'

ANNIE ‘M.  BARTOS, RULE REVIEWER

Certified to the Secretary of State, June 19, 1995,

12-6/29/95 MAR Notice No. 8-97-42
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BEFORE THE ECONOMIC DEVELOPMENT DIVISION
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed )} NOTICE OF PROPOSED ADOPTION
adoption of new rules pertain- )} OF NEW RULES TO IMPLEMENT
ing to the implementation of ) THE JOB INVESTMENT ACT

the Job Investment Act ) NO PUBLIC HEARING CONTEMPLATED

To: All Interested Persons:

1. On July 29, 1995, the Department of Commerce proposes
to adopt rules to implement the Job Investment Act.

2. The proposed new rules will read as follows:

“I__PRQCEDURAL RULES (1) The department hereby adopts
and incorporates by reference the Attorney General's model
procedural rules (ARM 1.3.,101 through 1.3.233). A copy of
these rules may be obtained from the Economic Development
Division, 1424 - 9th Avenue, P.0O. Box 200501, Helena, Montana
59620-0501. The review of applications and the granting of job
investment loansa by the department will not be considered
contested cases as contemplated by the model procedural rules
for the purposes Of 2-4-601 through 2-4-711, MCA, of the
Montana Administrative Procedure Act.”

Auth: Sec. 2-4-201, 17-6-502, MCA; IMP, Sec. 2-4-201, 17-
6-505, MCA

“II CITIZEN PARTICIPATION RULES (1) For purposes of
administering this program, the department hereby adopts and
incorporates by reference its citizen participation rules as
set forth in ARM 8.2.201 through 8,2.206, except that
information relating to trade secrets and other proprietary
matters and private fimancial information will be held in
confidence as specified in other sections of these rules. A
copy of the department’s rules regarding citizen participation
may be obtained from the Economic Development Division, 1424 -
9th Avenue, P.0O. Box 200501, Helena, Montana 59620-0501."

Auth: Sec. 2-3-103, 17-6-505, MCA; IMP, Sec. 2-3-103, 17-
6-505, MCA

“I11 _PEFINITIONS (1) 1In addition to the definitions set
forth in 17-6-505, MCA, the following definitions shall apply for
purposes of these rules:

(a) “Act” means the Job Inveatment Act;

(b) ‘“Department” means the Montana department of commerce
eatablished in 2-15-801, MCA;

(c) ‘“Local government body” means a body of the city or
county government;

(d) “Economic development organization” means a certified
community recognized by the department of commerce or
designated by city/county government as the lead economic
development organization;

MAR Notice No. 8-99-5 12-6/29/95
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{e) “Qualified business” means a business enterprise that
either is or will be located in the state and produces goods or
provides services that will, as a result of receiving a job
invegtment loan, create and/or retain jobs for Montana workers;

(f) “Loan review committee" means the committee that is
established by the department to consider economic development
loan applications for funding by the community development
block grant program and is responsible for reviewing and
recommending to the Montana board of science and technology
development (MBSTD) the approval or denial of job investment
loansg.

(2) Notice is hereby given that (1) (a) (e) (f) above repeat
in substantial part the definitions set forth in 17-6-503, MCA,
and are included to provide full notice to the public of the
definitions under which the job investment rules are adopted.”

Auth: Sec. 12-6-502, 17-6-505, MCA; IMP, Sec. 17-6-505,
MCA

*IV__APPLICATION PROCEDURES (1) Qualified businesses
shall submit an application to the department of commerce
economic development division.

(2) Applications muat include a letter of support from
the local governing body, which includes:

(a) county commispion,

(b} city commission, and/or

(c) lead economic development organization.

(3) All applications including business plans and
financial information will become the property of the state of
Montana.”

Auth: Sec. 17-6-504, MCA; IMP, Sec. 17-6-505, MCA

“ AN \'s EE (1) In the event that the
Montana board of science and technology development does not
concur with the recommendation by the loan review committee,
the board will prepare a written finding, consistent with the
¢riteria set forth in the administrative rules herein,
describing the rationale upon which the alternative selection
was made.

(2) The loan review committee will consist of the
following:

(a} five department of commerce regional development
officers;

(b} director and deputy director of the department of
commerce;

(c) 8enior economic development policy advisor to the
governor;

{(d) executive director of the Montana board of science
and technology development.

(3) The loan review committee may make funding decisions
with five members present and members may participate by
telephone during the meeting. A majority of the committee
members present may make the final decision. Members may not
vote by proxy.”

Auth: Sec. 17-6-510, MCA; IMP, Sec. 17-6-505, MCA

12-6/29/95 MAR Notice No. 8-99-5
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“VI_CONFIDENTIALITY AND OPEN MEETINGS (1) Unless
otherwise required by law, information including business plan
information and financial exhibits submitted by an applicant
will be treated as confidential by the Department, its staff
and technical reviewers, except the following:

(a) name and address of applicant;

(b} short description of proposed project;

(c} amount of loan;

(d) the program under which the applicant is applying;

(e) any other information in which the demand of
individual privacy does not clearly exceed the merits of public
disclosure; and

(£) any information in which the demand of individual
privacy clearly exceeds the merits of public disclosure, but
the applicant has expressly waived his right to privacy.

(2) The department shall maintain public files on each
completed application received that will contain the following
information:

(a) items (1) (a) through (f) of this rule;

(b) all written documents received or prepared concerning
items (1) (a) through (f) of this rule;

(¢} the loan review committee's action regarding the
application, including the committee's approval or disapproval
of the application, the terms and interest rate of financing,
and the loan repayment schedule and record.

(3) The department shall open all committee meetings when
the discussion addresses issues enumerated in (1) (a) through
(£) or when the demand of individual privacy does not exceed
the merits of public disclosure or when the applicant has
expressly waived his right to privacy.

(4} This rule is based on the department's finding that,
except for the information described in (1) (a) through (f), the
demands of individual privacy clearly exceed the merits of
public disclosure of the personal, financial and busineas
information that is contained in applications and supporting
documentation submitted to the loan review committee.”

Auth: Sec. 17-6-502, MCA; IMP., Sec. 17-6-505, MCA

“VII BUSINESS APPLICATION REQUIREMENTS (1) Each
applicant must submit the following:

(a) a current business plan and copies of all
documentation submitted to and reviewed by the private lender(s)
involved in the project. Each business plan must contain
sufficient information for the department to cobtain an adequate
understanding of the business to be assisted, including:

(i) the products or services offered,

(ii) estimated market potential,

(iii) management experience of principals,

(iv) current financial position,

(v) collateral available,

(vi) details of the proposed venture, and

(vii) a copy of a commitment letter from the
participating private lender(s) subject to job investment loan
funding.

MAR Notice No. 8-99-5 12-6/29/95
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(a) Job investment loan funds may not exceed the
funding provided by private lenders and at least one private
lender must be a financial institution.

(B) Financial institutions must complete their review
and provide contingent approval of a project before job
investment loan funds are committed by the department.”

Auth: Sec. 17-6-505, MCA; IMP, Sec. 17-6-505, MCA

“VIII INTEREST RATES (1) The rate of interest charged
may not be less than the prevailing market rate for a similar
loan. The interest rate will be adjusted to account for the
level of risk.”

Auth: Sec. 17-6-505, MCA; IMP, Sec. 17-6-505, MCA

"IX LOAN LOSS RESERVE FUND (1) The department will
create a loan loss reserve based on loan portfolio
performance.”

Auth: Sec. 17-6-505, MCA; IMP, Sec. 17-6-505, MCA

‘X _TERMS QF JOB INVESTMENT LQAN AGREEMENT (1) The
department will consider the proposed use(s} of job investment
loan funds and cash flow analysis when determining the term of
the loan,.

(2) A loan that is over 30 days delinquent will be
considered in default by the department. A loan that ia 90
days delinquent is a nonperforming loan subject to possible
liquidation.”

Auth: Sec. 17-6-505, MCA; IMP. Sec. 17-6-505, MCA

“‘XI__COLLATERAL, (1) The Montana board of science and
technology development will secure the moat favorable
collateral position possible on any job investment loan.”

Auth: Sec. 17-6-505, MCA; IMP, Sec. 17-6-505, MCA

"XII _FUNDING CRITERIA (1) The applicant is required to
demonstrate that:

(a) the loan amount is justified baged on consideration
of the following factors:

(1) the project results in the creation and/or
retention of direct and indirect jobs in Montana;

(i1) no job displacement in Montana is identified as a
potential reasult of the loan;

(iid) the level of assistance is appropriate in relation
to the public benefit expected to result from the project.
Emphasis will be given to projects in areas that are
economically depressed if they meet acceptable levels of
financial risk as determined by the loan committee;

(iv) a financing gap exists and the project needs job
investment loan funds to proceed;
(v) proposed management is experienced in the type of

business activities proposed and has demonstrated the capacity
to successfully manage the entity to be assisted;

(vi) the application is complete as submitted, and
containg accurate information;
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(vii) the earning projections submitted with the
application are realistic and attainable, supported by
historical trends and industry norms and indicated that
projected cash flow is sufficient to support increased debt;

(viii) the application documents a sound, well-reasoned
proposal with a perceived strong chance for success if funds
are received;

(ix) the project is ready to proceed immediately upon
approval of job investment leoan funding.

(2) Applications where viability may be questionable, or
where the overall business plan or need for assistance is
inadequately documented, may be either restructured,
renegotiated or not funded depending on the geverity and nature
of the problems identified.”

Auth: Sec. 17-6-505, MCA; IMP, Sec. 17-6-505, MCA

“XIII _LOAN DOCUMENTATION (1) Loan documents containing
terms and conditions similar to banking industry norms will be
ugsed for job investment loan projects. The department and the
Montana board of science and technology development will
establish procedures to ensure the proper filing of Uniform
Commercial Code (UCC) forma, recordation of trust indentures,
preparation of promissory notes, security documents and loan
agreements, and monitoring of loan conditions.”

Auth: Sec. 17-6-505, 17-6-510, MCA; IMP, Sec. 17-6-505,
MCA

REASON; These new rules are proposed to implement Senate Bill
38, the Job Investment Act, enacted by the 54th Montana
Legislature. The Montana Job Investment Loan program will
provide funding for loans to Montana businesses as part of a
tinancing package to permit business expansion, job creation
and job retention.

3. Interested persons may submit their data, views or
arguments concerning the proposed adoptions in writing to the
Economic Development Division, 1424 - 9th Avenue, P.0. Box
200501, Helena, Montana 59620-0501, to be received no later
than 5:00 p.m., July 27, 1995,

4. If a person who is directly affected by the proposed
adoptions wishes to present his data, views or arguments orally
or in writing at a public hearing, he must make written request
for a hearing and submit the request along with any comments he
has to the Economic Development Division, 1424 - 9th Avenue,
P.0O. Box 200501, Helena, Montana 59620-0501, to be received no
later than 5:00 p.m., July 27, 1995,

5. If the Department receives requests for a public
hearing on the proposed adoptions from either 10 percent or 25,
whichever ia less, of those persons who are directly affected
by the proposed adoptions, from the Administrative Code
Committee of the legislature, from a governmental agency or
subdivision or from an association having no less than 25
members who will be directly affected, a hearing will be held
at a later date. Notice of the hearing will be published in
the Montana Administrative Register. Ten percent of those
businegses/persons directly affected has been determined to be
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2300, based on the 23,000 businesses who have unemployment

insurance in the State of Montana.

DEPARTMENT OF COMMERCE
JON NOEL, DIRECTOR

]

BY: . { -
ANNIE BARTOS, CHIEF COUNSEL

Dﬂpmz?éTT OF COMMERCE

T A

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, June 19, 1995,
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENGCES
OF THE STATE OF MONTANA
(As of July 1, 1995, the Department of Environmental Quality)

In the matter of the amendment of ) NOTICE OF PUBLIC HEARING
rule 16.45.402 and new rule I ) FOR PROPOSED AMENDMENT
establishing minimum standards ) OF RULE AND ADOPTION
for underground piping ) OF NEW RULE I

(Underground Storage Tanks)
To: All Interested Persons

1. On July 20, 1995, at 1:30 p.m., the department will
hold a public hearing in Room C209, side 2, of the Cogswell
Building, 1400 Broadway, Helena, Montana, to consider the
amendment and adoption of the above-captioned rules.

2. The rules, as proposed to be amended and adopted,
appear as follows (new material in the existing rule is
underlined; material to be deleted is interlined):

6 U RO, u (1) Own-
ers and operators of petroleum UST systems shall provide release
detection for tanks and piping as follows:

(1) (a)—-(4q) Remaxn the same but are renumbered (a) (i)-(iv).

Underground piping that routlnely contains
reqgulated substances must be monitored for releases in a manner
that meets one of the followxng requirements:

(i) Underground piping that conveys
regulated substances under pressure must:

£i)}(A) be equipped with an automatic line leak detector
conducted in accordance with ARM 16.45.405(1); and

<443(B) have an annual line tightness test conducted in ac-
cordance with ARM 16.45.405(2) or have monthly monitoring con-
ducted in accordance with ARM 16.45.405(3).

{by(ii) Suetienpipingr Underground piping that conveys
regulated substances under suction must either have a line
tightness test conducted at least every 3 years and in accordance
with ARM 16.45.405(2), or use a monthly monitoring method con-
ducted in accordance with ARM 16.45.405(3). No release detection
is required for suction piping that is designed and constructed
to meet the following standards:

{45 (A) the below-grade piping operates at less than atmos-
pheric pressure;

i) (B) the below-grade piping is closed so that the con-
tents of the pipe will drain back into the storage tank if the
suctlon is released;

{C) only one check valve is included in each suction
line;

+iv)y(D) the check valve is located directly below and as
close as practical to the suction pump; and
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©~{E) a method is provided that allows compliance with
(bY(ii) (B)-(D) of this rule to be readily deter-
mined.

(1) Primary
underground piping connected to above ground tanks or to
underground tanks with a capacity of 660 gallons or less used
exclusively to store heating oil for consumptive use on the
premises where stored may be constructed of copper provided that
the piping is encloged in secondary containment consistent with
these rules.

(2) In addition to cathodically protected steel or non-
metallic pipe listed for use with petroleum products and/or motor
fuels, schedule 40 or greater PVC pipe and fittings may be used
to provide secondary containment for heating oil tank systems
subject to this rule provided that only adhesives registant to
petroleum products are used to bond PVC joints.

(3) If liquid or vapor sensors are not used to monitor the
interstitial space for a release, the piping system must be
installed so that any liquid released into the interstitijal space
will not move more than 20 feet before being visually detected in
a sump or standpipe.

AUTH: 75-10-405, 75-11-302, MCA; IMP: 75-10-405, 75-11-302, MCA

3. The department proposes this amendment of ARM 16.45.402
and adoption of new rules as necessary to establish standards for
the inspection, prevention, and release detection of regqulated
substanceg in underground piping as mandated by Ch. 339 of the
1993 Laws of Montana.

4. Interested persons may submit their data, views, or
arguments concerning the proposed amendment and adoption, either
orally or in writing, at the hearing. Written data, views, or
arguments may also be submitted to Marty Tuttle, Department of
Health and Environmental Sciences (Department of Environmental
Quality after June 30, 1995), Cogswell Building, PO Box 200901,
Helena, MT 59620-0901, no later than 5:00 p.m., July 27, 1995,
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5. Marty Tuttle has been designated to preside over and
conduct the hearing.

‘ ok Ty
/ 1241@4741 A Lﬁf/{ ’

4 ROBERT J.‘iéé;hso . Director
/ s

Certified to the Secretary of State _Jyne 19, 1995 .

Reviewed by:

s
y
Eleanor Parker,

ES Attorney
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA
(As of July 1, 1995, the Department of Environmental Quality)

In the matter of the amendment of ) NOTICE OF PUBLIC HEARING
rule 16.45,1101 and adoption of ) FOR PROPOSED AMENDMENT
new rule I establishing ) AND ADOPTION OF RULES
minimum standards for double-~ )
walled UST aystems. )
(Underground Storage
Tanks)

To: All Interested Persons

1. On July 20, 1995, at 1:30 p.m., the department will
hold a public hearing in Room €209, side 2, of the Cogswell
Building, 1400 Broadway, Helena, Montana, to consider the
amendment and adoption of the above-captioned rules.

2. The rules, as proposed to be amended, appear as fol-
lows (new material in the existing rule is underlined; materi-
a) to be deleted is interlined):

In addition teo the definitions
-1l- For the purposes of this sub-
chapter, the following terms have the meanings given in this
section:

(1)-(2)
PEV L

but are renumbered (4)-(9).

eve sé tro-
leum or petroleum products from a petroleum storage tank sys-—
tem,
(9)-(14) Remain the same but are renumbered (11)-(16).
1) wRj

" ans t a c ich

walled intearal piping gsystem,
AUTH: 76-11-319, MCA; IMP: 75-11-302, 75-11-309, MCA

5
FOR ALL DOUBLE-WALLED PETROLEUM STORAGE TANK SYSTEMS (1) All
double-walled underground petroleum storage tank systems must
be designed and constructed in accordance with the following
standards:
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{a) All components of the petroleum storage tank system,
including product and vent piping located below grade, shall
include secondary containment that consists of rigid inner and
outer walls separated by an interstitial space that i3 moni-
tored for a release of petroleum or petroleum products;

(b) A petroleum storage tank must be designed and fabri-
cated to meet or exceed the new UST system performance stan-
dards promulgated in ARM 16.45.201(1);

(c) All underground piping associated with a petroleunm
storage tank system must be designed and fabricated to meet or
exceed the new UST system performance standards promulgated in
ARM 16.45.201(2);

(d) All elements of the petroleum storage tank system
must be compatible with the storage and delivery of petroleum
products;

(e) A non-metallic double-walled piping system must be
compatible with the storage and delivery of petroleum products;

(f) Metallic and non-metallic petroleum storage tank
system components, including but not limited to flexible con-
nectors, fill risers, and nylon bushings, must be compatible
with the storage and delivery of petroleum products;

(g) Fill risers, spill containment equipment, gauging
ports, ball float vent valve extractors, automatic tank gauging
systems, ports and other openings to the tank muast be located
and installed within approved tank sumps;

(h) Pumps, flexible connectors, valves, and other thread-
ed pipe components must be installed within approved dispenser
pans or sumps; and

(i) Petroleum storage tank and piping sumps must be
equipped with liguid-tight penetration fittings.

(2) Double-walled petroleum storage tank systems and
associated piping must be managed and operated in compliance
with all rules promulgated in this chapter, including but not
limited to being installed in compliance with ARM 16.45.1201 et
seq.

(3) For purposes of this rule, clay-based composite prod-
ucts, off-site natural clays, concrete, and synthetic liners do
not meet the definitions of "“double-walled tank system" or
“secondary containment® and these products are strictly prohib-
ited from being used for such purposes.

AUTH: 75-11-319, MCA; IMP: 35-131-302, 75-11-309, 75-11-319, MCA

3. The department proposes these amendments to ARM
16.45.1101 and adoption of new rule as necessary to establish
the criteria for the design, construction, and installation of
double-walled petroleum storage tank systems mandated by Ch.
339 of the 1993 Laws of Montana and which tank owners must meet
in order to qualify for a reduced deductible when applying to
the petroleum tank release cleanup fund.

4. Interested persong may submit their data, views, or
arguments concerning the proposed rules, either orally or in
writing, at the hearing. Written data, views, or arguments may
also be submitted to Marty Tuttle, Department of Health and
Environmental Sciences (Department of Environmental Quality
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after June 30, 1995), Cogswell Building, PO Box 200901, Helena,
MT 59620-0901, no later than 5:00 p.m., July 27, 1995.

5. Marty Tuttle has been designated to preside over and
conduct the hearing.

ROBERT J. ROBI SON Director

/ ///1(4//( /

Certified to the Secretary of State _June 19, 1995 .

Reviewed by: S

“’7;%//94 ¢

fleanor Parker, DHES Attorney
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA
(As of July 1, 1995, the Department of Environmental Quality)

In the matter of the adoption of ) NOTICE OF PUBLIC HEARING
new rules I-VII establishing ) FOR PROPOSED ADOPTION
minimum standards for aboveground ) OF NEW RULES I-VII
double-walled petroleum )
storage tank systems. )

(Aboveground Tanks)

To: All Interested Persons

1. On July 20, 1995, at 1:30 p.m., the department will
hold a public hearing in Room €209, side 2, of the Cogswell
Building, 1400 Broadway, Helena, Montana, to consider the adop-
tion of the above-captioned rules.

2. The rules, as proposed, appear as follows:

(1) The purpose of these rules is to es-
tablish minimum design, construction, and installation stan-
dards for aboveground double-walled petroleum storage tank
systems, other similarly constructed and equally protected
aboveground petroleum storage tank systems, and all associated
on-site double-walled inteqgral piping systems owned or operated
by persons that want to gualify for a reduced deductible under
the statutes and rules governing the Montana petroleum tank
release cleanup fund.

(2) These standards will provide the petroleum tank re-
lease compensation board with criteria to evaluate eligibility
for 100% reimbursement of expenses associated with accidental
releases of petroleum product from aboveground double-walled or
equally protected aboveground petroleum storage tank systems.

(3) These rules are not intended to supersede or to re-
place any fire or life-safety rules duly adopted by the depart-
ment of justice fire prevention and investigation bureau which
regulate the installation, operation, or management of above-
ground petroleum storage tank systems.

(4) The department does not intend to use these rules for
regqulatory purposes.

AUTH: 75-11-319, MCA; IMP: 75-11-319, MCA

RULE II _APPLICABILITY (1) This chapter applies to all
aboveground double~walled petroleum storage tank systems with
maximum storage capacities of less than 30,000 gallons that are
used to store petroleum or petroleum product and are owned or
operated by persons seeking 100% reimbursement of eligible
expenses from the petroleum tank release compensation fund pur-
suant to Title 75, chapter 11, part 3, MCA, "“Petroleum Storage
Tank Cleanup".

AUTH: 75-11-319, MCA 1IMP: 75-11=-319, MCA
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RULE III _ DEFINITIONS In addition to the definitions
contained in 75-11-302, MCA, the following words, phrases, or
terms shall have the following meaning in this chapter, unless
the context indicates otherwise:

(1) "Aboveground storage tank system" or "AST" means any
one or a combination of tanks used to contain an accumulation
of petroleum or petroleum product that is 90% or more above the
soil surface. AST includes integral piping located aboveground
and petroleum storage tanks located in an enclosed ligquid-tight
and vapor-tight vault or special enclosure designed and con-
structed in accordance with the uniform fire code.

(2) “cathodic protection" means the prevention of corro-
sion of a metallic surface by making that surface the cathode
of an electrochemical cell through the use of galvanic anodes,
impressed currents, or other similar methods.

(3) “Compatible", in the case of a substance in a petro-
leum storage tank system, means capable of maintaining that
substance’s physical and chemical properties upon contact with
one or more other substances for the design life of the petro-
leum storage tank system under conditions likely to be encoun-
tered by the petroleum storage tank system.

(4) "Corrosion expert" means a person with knowledge of
physical sciences and principles of engineering and mathematics
acquired through education and related practical experience who
is qualified to engage in the control of c¢orrosion on buried or
submerged metal piping systems and metal tanks and is either
accredited or certified by the national assocliation of corro-
sjon engineers or a registered professional engineer certified
or licensed to conduct corrosion control of buried or submerged
metal piping systems and metal tanks.

(5) ‘"Department" means the department of environmental
quality.

(6) "Double-walled tank system" means a petroleum storage
tank and associated piping designed and constructed with rigid
inner and outer walls separated by an interstitial space that
is monitored for a release.

(7) "In contact with the so0il"™ means a portion of a tank
or integral piping physically touched by soil or separated from
the soil by only a casing, wrapping, or a pervious structure.

(8) "Integral piping"” means all continuous, on-site pip-
ing until the union of the piping and dispensing equipment and
all other valves, elbows, joints, flanges, and flexible connec-
tors attached to a petroleum storage tank system through which
petroleum or petroleum product flows.

(9) "Liner" means an impervious material used as a method
of secondary containment to prevent a release of any petroleum
or petroleum product from a petroleum storage tank system. The
defined term does not include interior tank linings or exterior
tank coatings.

(10) “Overfill" means a release of petroleum or petroleum
product that occurs when an aboveground tank is filled beyond
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maximum capacity.

(11) "Petroleum storage tank" means a tank that contains
or contained petroleum or petroleum product and that is:

(a) an aboveground storage tank situated in an under-
ground area such as a basement, cellar, mine, drift, shaft, or
tunnel;

(b) an aboveground storage tank situated inside a vault
or special enclosure as set forth in section 79.%02(c) and
Appendix II-F of the uniform fire code;

(c) an aboveground storage tank with a capacity of less
than 30,000 gallons; or

(d) aboveground pipes associated with tanks under (a)-(c)
of this definition, except pipelines reguliated under the fol-
lowing laws:

(1) the Natural Gas Pipeline Safety Act of 1968 (49 USC
1671, et seq.);

(ii) the Hazardous Ligquid Pipeline Safety Act of 1979 (49
Usc 2001, et seq.); and

(iii) state law comparable to the provisions of law re-
ferred to in (i) and (ii) above.

(12) “Pipe" means any hollow cylindrical or tubular con-
veyance constructed of approved non-earthen materials (e.g.,
cathodically protected metal, plastic or fiberglass) through
which petroleum and petroleum product is designed to flow.

(13) "Release detection" means a method of detecting
whether a release of petroleum or petroleum product occurred
from the petroleum storage tank system into the environment or
into the secondary containment.

(14) "Rigid" means an intrinsic characteristic which
allows a material to maintain a pre-formed shape or configura-
tion without internal or external support,

(15) "Secondary containment" means any approved systenm
used to provide release detection and release prevention.
Examples of secondary containment include an approved double-
walled tank, an approved double-walled integral piping system,
or an approved single-walled tank or integral piping system
that is protected by an enclosed concrete vault or special
enclosure as required by the uniform fire code.

(16) "shop-fabricated storage tank" means a storage tank
constructed at the tank manufacturer’s plant according to
approved standards and accepted engineering principles and
transported to the facility for installation.

(17) *"Storage tank system" means an approved aboveground
petroleum storage tank and all associated integral piping and
release detection components.

(18) "Tank" means an enclosed aboveground stationary
device, no more than 10% of which is located beneath the sur-
face of the ground, constructed of approved non-earthen mate-
rials that provide structural support and designed to store
petroleum or petroleum product.

AUTH: 75-11-319, MCA; IMP: 75-11-319, MCA

RULE JV STANDARDS INCORPORATED BY REFERENGE (1) Refer-
enced standards are available for inspection at the department
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of justice fire prevention and investigation bureau, Scott Hart
building, the Montana department of environmental quality,
Cogswell building, Helena, Montana, and from the following
sources:

(a) American Petroleum Institute (API), 1220 I Street,
N.W., Washington, D.C. 20037, (202) 6B2-8372;

(b) National Association of Corrosion Engineers (NACE),
1440 South Creek Drive, P.O. Box 218340, Houston, Texas 77218,
(713) 492-0525;

(c) National Fire Protection Association (NFPA), 1 Bat~
terymarch Park, Quincey, Massachusetts 02269, (800) 344-3555;

(d) Steel Tank Institute (STI), %70 Oakwood Road, Lake
Zurich, Illinois 60047, (708) 438-8265;

(e) Underwriters Laboratories (UL), 333 Pfingsten Road,
Northbrook, Illinois 60062, (708) 272-8800;

(£) Western Fire Chiefs Association (WFCA), 5360 South
Workman Mill Road, Whittier, California 90601, (301) 699-0124;

(g) Petroleum Equipment Institute (PEI), P.O. Box 2380,
Tulsa, Oklahoma 74101-2380, (918) 494-9696; and

(h) International Conference of Building Officials
(ICBO), 5360 South Workman Mill Road, Whittier, california
90601, (301) 699-0541.

(2) For purposes of this chapter, the department hereby
adopts and incorporates by reference each of the following:

(a) The following published by the American Petroleum In-
stitute:

(i) Specification No. 12B, "Specification for Bolted
Tanks for Storage of Production Liquids" 1977, 12th edition, as
supplemented January, 1982;

(ii) Specification No. 12D, 1982, as supplemented in
1985, "Specification for Field Welded Tanks for Storage of
Production Liguids", ninth edition;

(iii) Specification No. 12F, 1982 as supplemented in
1988, "Specification for Shop Welded Tanks for Storage of Pro-
duction Liquids", tenth edition;

(iv) Specification No. 12P, September 1, 1986, "Specifi-
cation for Fiberglass Reinforced Plastic Tanks", first edition;

(v) Standard No. 620, 1985, "Recommended Rules for De-
s#ign and Construction of Large Welded Low-Pressure Storage
Tanks", eighth edition;

(vi) Standard No. 650, 1988, "Welded Steel Tanks for 0il
Storage", eighth edition;

(vii) RP 651, (Draft-October 1990), "Cathodic Protection
of Aboveground Petroleum Storage Tanks";

(viii) RP 652, (Draft-October 1990), "Lining of Above-
ground Petroleum Storage Tanks";

(ix) Standard No. 653, (Draft-October 1990), "Tank In-
spection, Repair, Alteration and Reconstruction", first edi-
tion;

(x) Publication No. 1110, 1981, "Recommended Practice
for the Pressure Testing of Liquid Petroleum Pipelines";

(x1i) RP 1615, 1987, "Installation of Underground Petro-
leum Storage Systems";

(xii) RP 1632, 1987, as supplemented in March 6, 1989,
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"Cathodic Protection of Underground Petroleum Storage Tanks and
Piping Systems"; and

(xiii) RP 2350, March, 1987, "Overfill Protection for Pe-
troleum Storage Tanks",

(b) The following published by the national association
of corrosion engineers:

(i) Standard No. RP-0169~83 “Control of External Corro-
sion on Underground or Submerged Metallic Piping Systems"
(1983); and

(ii) Standard No. RP-0285-95 "Control of External Corro-~
sion on Metallic Buried, Partially Buried, or Submerged Liquid
Storage Systems" (1985).

(c) The national fire protection association’s: Standard
No. 31, "Installation of 0il-Burning Equipment", 1987 Edition.

(d) The sSteel Tank Institute’s R892-89, YRecommended
Practice for Corrosion Protection of Underground Piping Net-
works Associated with Liquid Storage and Dispensing Systems".

(e) The following published by Underwriters Laboratories:

(i) Specification 142 "Steel Aboveground Tanks for Flam-
mable and Combustible Liquids", 7th edition (April 1, 1993);

(ii) Standard 567, "Pipe Connectors for Flammable, Com-
bustible and LP Gas";

(iii) UL Subject 971, "UL Listed Non-metal Pipe"; and

(iv) UL 2085, 1994, "Insulated Aboveground tanks for
Flammable and Combustible Liquid"®.

(f) Uniform fire code (UFC), 1991 edition, adopted by the
fire prevention and investigation bureau.

(g) The Petroleum Equipment Institute’s standard RP200-
92, "Recommended Practice for the Installation of Aboveground
Storage Systems for Motor Vehicle Fueling".

(h) Uniform mechanical code, 1991 edition, adopted by the
department of commerce, building codes bureau.

(3) The documents incorporated by reference in (2) above
may be obtained at the department of justice fire prevention
and investigation bureau, Scott Hart building, and the Montana
department of environmental quality, Cogswell building, PO Box
200901, Helena, MT 59620-0901.

AUTH: 75-11-319, MCA IMP: 75-11-319, MCA

v SIG CONSTRUCTIO; D INSTAL 10

FOR ALL ABOVEGROUND DOUBLE-WALLED PETROLEUM STORAGE TANK SYS-
TEMS (1) All aboveground double-walled petroleum storage tank
systems owned or operated by persons that want to qualify for a
reduced deductible allowed by the statutes and rules governing
the Montana petroleum tank release cleanup fund must be de-
signed and constructed in accordance with the following stan-
dards:

(a) Aboveground petroleum storage tank systems shall con-
sist of either shop-fabricated double-walled storage tanks or
petroleum storage tanks installed in a vault or special enclo-
sure as required by UFC Sec. 79.902(c) and Appendix II-F (these
assemblies may be referred to in this rule as "protected sys-
tems"), and any integral double-walled piping shall meet the
regquirements of this section at the time of construction and
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installation.

(b) Storage tank systems must be constructed of materials
that are compatible with the petroleum product stored in the
system.

Y (c) 1In addition to secondary containment as required by
(1) (1) of this rule, petroleum storage tanks must be designed
and constructed to meet any of the following standards:

(i) aboveground storage tanks constructed of steel shall
meet or exceed the requirements of UL No. 142, API Standard No.
620, API Standard No. 650, API Standard No. 12D or API Standard
No. 12F;

(ii) aboveground storage tanks constructed of materials
other than steel may not be installed unless such materials
have received the written approval of the department of justice
fire prevention and investigation bureau. Where required
(e.g., "Motor Vehicle Fuel-Dispensing Stations"), protected
systems must be listed in UL 2085, UFC Standard 79-7, the
Southwest Research Institute (SwRI), or any other testing agen-
cy approved by the state fire marshal.

(d) Tanks must be located and supported in accordance
with the requirements of uniform fire code Article 79.

(e) The bottom of metal tanks that rest on or within the
s0il must be cathodically protected with sacrificial anodes or
an impressed current system designed, constructed and installed
in accordance with API RP 651 and NACE Standard Number RP-0285-
95, and:

(i) a corrosion expert must design and supervise the in-
stallation of impressed current cathodic protection systems;

(ii) each cathodic protection system must have a test
station or a monitoring method that enables the owner or opera-
tor to ensure cathodic protection,

(f) Exterior coatings must be designed and applied to
storage tank systems to prevent corrosion and deterioration and
to protect against degradation by ultraviolet light,

(g) All integral piping, including bulk product piping
and hydrant piping, must be constructed with secondary contain-
ment as provided in (1) (i) of this rule. All integral piping
systems must be constructed in accordance with accepted engi-
neering principles and uniform fire code Article 79, division
VII. 1Integral piping must be constructed of one or more of the
following materials and in accordance with the following stan-
dards:

(1) cathodically protected coated steel in accordance
with UFC Article 79, API RP 1615, API RP 1632, NACE RP-0169-83
and NACE RP-0285-85 or STI R892-89;

(ii) non-metallic pipe (e.g., approved PVC and/or fiber-
glass) must not be installed as primary aboveground piping
unless it satisfies the 2-hour fire protection requirement for
tank assemblies in accordance with uniform fire code Article 79
and Appendix II-F.

(h) sStorage tank systems with a capacity of 660 gallons
or less used to store heating oil for consumptive use on the
premises where stored must be designed, constructed, and in-
stalled in accordance with the secondary containment require-
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ments of Sec. 79.115(d) of the uniform fire code, the uniform
mechanical code, NFPA 31, and (1) (i) of this rule. In addi-
tion, installation of such storage tank systems must be com-
pleted in accordance with the reguirements of all local fire
code and building code ordinances.

(1) For the purposes of this chapter, secondary contain-
ment of petroleum storage tank systems must be designed and
constructed as follows:

(i) Shop-fabricated storage tanks must be designed and
constructed with rigid inner and outer walls separated by an
interstitial space that is capable of being monitored for a
release. The interstice must be designed to direct any release
to a monitoring point or points and must be provided with an
emergency vent equal in size to the emergency vent on the pri-
mary tank;

(ii) Piping must be designed and constructed with a rigid
inner and outer wall separated by an interstitial space that is
capable of being monitored for a release. Primary (i.e., prod-
uct conveying) piping must be constructed only of approved
metallic material;

(11i) vaults and special enclosures must be designed and
constructed in accordance with UFC Sec. 79.902(c) and Appendix
11-F, and the owner or operator must receive written approval
of the design and construction from the department of justice
fire prevention and investigation bureau prior to installation;
and

(iv) For the purposes of this rule, the use of clay-based
composite products, off-site natural clays or synthetic liners
does not satisfy the definition of double-walled or secondary
containment construction and is strictly prohibited. Concrete
and/or concrete composite material constructed in accordance
with accepted engineering principles and listed as a system
that provide 2-hour fire protection in accordance with require-
ments of the uniform fire code, such as vaulted or special
enclosure systems, 8shall satisfy the definition of "double-
walled" and "secondary-containment®.

(2) Catchment pans and sumps must be installed wunder
dispensers.

(3) fTanks, piping and ancillary equipment must be pro-
tected from tampering and damage by fences and barriers.

(4) Tanks with a capacity greater than 1,100 gallons must
be equipped with equipment which prevents the tank from being
overfilled or a high-level alarm which alerts the transport
operator to stop product flow in time to prevent the tank from
being overfilled.

AUTH: 75-11-319, MCA; IMP: 75~11-319, MCA

LEUM STORAGE SYSTEMS (1) All aboveground double-walled petro-
leum storage tank systems must be properly installed in accor-

dance with:
(a) the manufacturer’s specifications and/or recommenda-

tions;
Zb) the appropriate recommended practices adopted by
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reference in [Rule IV]; and

(c) uniform fire code Article 79 and Appendix II-F, or
when applicable, the uniform mechanical code and NFPA 31, and
all local fire code and building code ordinances.

(2) Vaults and special enclogures must be installed in
accordance with uniform fire code Article 79 and Appendix II-F,
and the conditions set forth in the written approval provided
by the department of justice fire prevention and investigation
bureau or the local fire official with uniform fire code juris-
diction.

AUTH: 75-11-319, MCA; IMP: 75-11-319, MCA

(1) As
part of an aboveground double-walled petroleum storage tank
system’s design covered under this chapter, an owner and an
operator shall provide a method, or a combination of methods,
of release detection that monitors the storage tank system’s
interstitial space at intervals of not less than every 30 days.
AUTH: 75-~11-319, MCA; IMP: 75-11~319, MCA

3. The department proposes these rules to establish
design, construction, and installation criteria for aboveground
double~walled petroleum storage tank systems in order to nmeet
the mandate of Ch. 339 of the 1993 Laws of Montana to promul-
gate such rules to encourage aboveground double-walled petro-
leum storage tank systems because of the reduced risk to the
environment posed by such systems.

4. Interasted persons may submit their data, views, or
arguments concerning the proposed rules, either orally or in
writing, at the hearing. Written data, views, or arguments may
also be submitted to Marty Tuttle, Department of Health and
Environmental Sciences (Department of Environmental Quality
after June 30, 1995), Cogswell Building, PO Box 200901, Helena,
MT 59620-0901, no later than 5 p.m., July 27, 1995.

5. Marty Tuttle has been designated to preside over and
conduct the hearing.
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA
(As of July 1, 1995, Department of Environmental Quality)

In the matter of the amendment of
rule 16.42.402 and 16.42.405

) NOTICE OF PROPOSED

)
concerning accreditation of )

)

)

AMENDMENT

asbestos~related occupations and
penalties for violations of
asbestos laws and rules

NO PUBLIC HEARING
CONTEMPLATED

(Asbesatos)

To: All Interested Persons

1. On July 31, 1995, the department proposes to amend
ARM 16.42.402 concerning accreditation of asbestos-related
occupations, and 16.42.405 concerning penalties for viola-
tions of asbestos laws and rules.

2. The rules, as proposed to be amended, appear as
follows (new material is underlined; material to be deleted
is interlined):

16.42.402 ACCREDITATION & ACCREDITATION RENEWAL APPLI-
CATIONS (1) All persons seeking accreditation in an asbes-
tos~type occupation or renewal of accreditation in an asbes-
tos-type occupation must pay a fee for accreditation or re-
newal for each accreditation or renewal as follows:

(a) asbestos INBPEctOr ........ivceviversscnnanans $125
(b) asbhestos management planner ...........-. ceees $125
(c) asbestos abatement project designer .......... $125
{d) asbestos contractor/asbhestos abatement

SUpPervisor ......v.000. Pesassesneas tevesesacnns Peeraaann $125
(e) asbestos worker ............. seaseenaanes veeee $ 30

(2) The surcharge for individuals seeking accreditation
or accreditation renewal based on attendance of a training
course or refresher course that is not Montana approved shall
be, as applicable, $25 plus the accreditation or accredita-
tion renewal fee for (1) (a)-(d) of this rule, and, $10 plus
the accreditation or accreditation renewal fee for (1) (e) of
this rule.

(3) For accreditation and renewal in more than one dis-
cipline with an application for each simultaneously submitted
to the department, the fee is $250 ineluding plugs the sur-
charges, if applicable, or the total of the two highest fees
ineluding plus the surcharges, if applicable, whichever is
less.

AUTH: 75-2-503, MCA; IMP: 75-2-503, MCA

(1) In addition to all statutory
remedies available upon discovering a violation of this sub-
chapter or of 75-2-501 through 75-2-514, MCA, the department
may initiate a compliance action in the form of a written
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administrative order, which order shall cite the violation
committed, including the provisions violated and the facts
alleged to constitute a violation. The order shall state the
required corrective action to end the violation.

(2) The department, may suspend, deny, or revoke a
person’s accreditation if the person has violated all or a
portion of Title 75, chapter 2, part 5, a rule promulgated
thereunder, a permit provision, or an order.

(p) fajlure to submit required informatjon or notifica-
imely manner:
failure to maintain reguisite records;

AUTH: 75-2-503, MCA; IMP: 75-2-503, 75-2-514, MCA

3. The department is proposing the amendments to ARM
16.42.402 because they are necessary to clarify that sur-
charges are added to the base charge, not jingluded within it
and, thereby, conform to what has in fact been the meaning of
the rule, both understood and applied, to both the department
and the regulated industry. The amendments to ARM 16.44.405
are proposed because they are necessary to conform existing
state asbestos abatement requlations to federal requirements
and allow Montana to operate an asbestos program to which the
EPA will defer. These proposed amendments bring the state
rules into conformance with the Model Accreditation Plan
revisions required by the federal Asbestos School Hazard
Abatement Reauthorization Act of 1990.

q. Interested persons may submit their data, views, or
arguments concerning the proposed agendments, in writing, to
Jim Madden, Department of Health and Environmental Sciences
(after June 30, 1995, Department of Environmental Quality),
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Cogswell Building, PO Box 200901, Helena, MT 59620-0901, no
later than July 27, 1995.

5. If a person who is directly affected by the pro-
posed amendment wishes to express his/her data, views, and
arguments orally or in writing at a public hearing, he/she
must make written request for a hearing and submit this re-
quest along with any written comments he/she has to Jim Mad-
den, Department of Health and Environmental Sciences (Depart-
ment of Environmental Quality after June 30, 1995), Cogswell
Building, PO Box 200901, Helena, MT 59620-0901. A written
request for a hearing must be received no later than July 27,
1995,

6. If the agency receives requests for a public hear-
ing on the proposed amendments from either 10% or 25, which-
ever is less, of the persons who are directly affected by the
proposed action; from the administrative code committee of
the legislature; from a governmental subdivision or agency;
or from an assoclation having not less than 25 members who
will be directly, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana Admin-
istrative Register. Ten percent of those persons directly
affected has been determined to be in excess of 25 persons,
based on the number of persons in asbestos-related occupa-

/2

tions.
./47 N%?N, Director
\

Certified to the Secretary of State _June 19, 1995 .

Reviewed by:

OBERT J.

ROBI

eanor Parke » DHES Attorney
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA
(As of July 1, 1995, the Board of Environmental Review)

NOTICE OF PUBLIC
HEARING

In the matter of the amendment )
of rules 16.20.603, 617, 618, )
619, 620, 621, 622, 623, 624, )
641, 707, 712, 1003, 1802 )
concerning surface and )
groundwater water quality )
standards, mixing zones, and )
nondegradation of water )
guality. )

(Water Quality)

To: All Interested Persons

on May 11, 1995, the board published a notice at page 743 of
‘the Montana Administrative Register, Issue No. 9, of the proposed
amendment of the above-captioned rules. The notice of proposed
board actjon is amended as follows because the Montana
Environmental Information Center and the Greater Yellowstone
Coalition requested a public hearing.

1. on August 4, 1995, at 8:00 a.m., a public hearing will
be held in Room €209 of the Cogswell Building to consider the
amendment of the above-captioned rules.

2. Interested persons may present their data, views or
arguments, either orally or in writing, at the hearing. Written
data, views or arguments may also be submitted to Yolanda
Fitzsimmons, Department of Health and Environmental Sciences
(after June 30, 1995, the Department of Environmental Quality),
PO Box 200901, Helena, MT 59620-0901, and must be received no
later than Augqust 4, 1995.

3. will Hutchison has been designated to preside over and
conduct the hearing.

RAYMOND W. GUSTAFSON, Chairman

BOARD OF HEALTH AND
ENVIRONMENTAL SCIENCES

hithap /' g b

\ /), ROBERT J. R@BINSON,)Director

Certified to the Secretary of State _June 19, 1995 .

Reviewed by:
57

A

> B
EY}éanor Parker,

HES Attorney
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON
adoption of one new rule ) PROPOSED ADOPTION OF NEW
related to the operation of ) RULE I AND AMENDMENT OF
the uninsured employers’ fund ) EXISTING RULES

and the underinsured employers’)

fund, and the amendment of ARM )

24.29.2831 and 24.29.2837 )

TO ALL INTERESTED PERSONS:

1. On July 21, 1995, at 10:00 a.m., a public hearing will
be held in the first floor conference room at the Walt Sullivan
Building (Dept. of Labor Building), 1327 Lockey Street, Helena,
Montana, to consider the adoption of one new rule related to the
operation of the uninsured employers’ fund and the underinsured
employers’ fund, and the amendment of ARM 24.29.2831 and
24.29.2837.

The Department of Labor and Industry will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing. If you request an accommo-
dation, contact the Department by not later than 5:00 p.m.,
July 17, 1995, to advise us of the nature of the accommodation
that you need. Please contact the Employment Relations Divi-

sion, Attn: Ms. Linda Wilson, P.0O. Box 8011, Helena, MT
59604-8011; telephone (406) 444-6531; TDD (406) 444-5549; fax
{(406) 444-4140. Persons with disabilities who need an

alternative accessible format of this document in order to
participate in this rule-making process should contact Ms,
Wilson.

2, The Department of Labor and Industry proposes to adopt
one new rule as follows:

RULE I _CQMPROMISE OF PENALTIES ASSESSED (1) The UEF, in

its sole discretion, may enter into a compromise settlement with
an uninsured employer of the amount assessed pursuant to ARM
24.29.2831, upon such terms and conditions that the UEF deems
expedient and appropriate.

(2) The UIEF, in its sole discretion, may enter into a
compromise settlement with an uninsured employer of the amount
asgessed pursuant to ARM 24.29.2837, upon such terms and
conditions that the UIEF deems expedient and appropriate.

AUTH: Sec. 39-71-203 MCA
IMP: Sec. 39-71-506, 39-71-533 MCA

REASON: There is reasonable necessity for the adoption of
proposed RULE I in order to make clear that recently adopted
rules (24.29.2831 and 24.29.2837, effective May 1, 1995) do not
limit the ability of the UEF and the UIEF to enter into
compromise settlements. Staff, in implementing the new rules,
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had qguestioned whether their ability to compromise amounts due
had been eliminated due to the rules. In order to eliminate any
ambiguity and to reassure employers that such compromises are
still possible, the rule is being proposed.

3. The Department of Labor and Industry proposes to amend
the rules as follows: (new matter underlined, deleted matter
interlined)

24.29.2831 COLLECTION OF PENALTIES AND OTHER PAYMENTS FROM
UNINSURED EMPLOYERS (1) Remains the same.

(2} The amount of the penalty assessed is $200.00, or
twice the amount of the premium that the uninsured employer
should have paid on the past 3 year payroll while the employer
was uninsured, whichever is greater.

(3) and (4) Remain the same.

AUTH: Sec. 39-71-203 MCA
IMP: Sec. 39-71-504 MCA

24.29.2837 CALCULATION _OF PENALTY ON UNDERINSURED
EMPLOYERS (1) Remains the same.

(2) Subject to the minimum amount of penalty, the amount
of penalty assessed ranges from 100% of the amount of the proper
premium to 200% of the proper premium, for each employee not
properly classified. In deciding what is the amount of the
penalty to be asggessed, the department will consider the
following factors:

(a) and (b) Remain the same.

(3) through (5} Remain the same.

AUTH: Sec. 39-71-203 MCA
IMP: Sec. 39-71-532 MCA

REASON: There is reasonable necessity to amend the rules as
proposed in order to clarify that rules only address the amount
of penalty that is assessed by the UEF and the UIEF, as opposed
to the amount that must be accepted in satisfaction of the debt.
(See proposed RULE I, above.) The proposed language uses the
term "assessed" as a term of art to describe the imposition of
an amount due as a tax or penalty, which also serves to clarify
the amount that is due in the case of an employer’s bankruptcy.

4. Interested persons may present their data, views, or
arguments, either orally or in writing, at the hearing. Written
data, views or arguments may also be submitted to:

Dennis Zeiler, Bureau Chief
Workers’ Compensation Regulations Bureau
Employment Relations Division
Department of Labor and Industry
P.0O., Box 8011
Helena, Montana %9604-8011
and must be received by no later than 5:00 p.m., July 28, 1995.
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5. The Department proposes to make the new rule and
amendments effective August 15, 1995. The Department reserves
the right to adopt only portions of the proposed rule or
amendments, or to adopt some or all of the proposals at a later
date.,

6. The Hearing Bureau of the Legal/Centralized Services
Division of the Department has been designated to preside over
and conduct the hearing.

Laurie Ekanger, Commissioner
DEPARTMENT OF LABOR & INDUSTRY

Deee DA Sl oy Puiecditt A B~

David A. Scott David A. Scott, Chief Counsel
Rule Reviewer DEPARTMENT OF LABOR & INDUSTRY

Certified to the Secretary of State: June 19, 1995.
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BEFORE THE BOARD OF LAND COMMISSIONERS
AND THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the amendment of
ARM 26.4.161, to require an

) NOTICE OF PROPOSED

)
operating permit for hard rock )

)

)

AMENDMENT

mille that are not located at a
mine site and that use cyanide.

NO PUBLIC HEARING
CONTEMPLATED

TO: All Interested Persons

1. On July 29, 1995, or as soon thereafter as the boards
may meet, the Board of Land Commissioners and the Board of
Environmental Review propose to amend ARM 26.4.161, pertaining
to the application of the operating permit requirement to hard
rock mills that are not located at a mine site and that use
cyanide.

2. The rule as proposed to be amended provides as follows:

26.4,161 MILLS: APPLICABILITY OF RULES TO MILLS (1) ARM
26.4.160 through 26.4.167 apply to all mills under permit pursu-~
ant to Title 82, chapter 4, part 3, MCA, on June 1, 1990, to all
mills constructed or beginning operation after June 1, 1990, and
to the expansion of any mill facility or complex concluded after
June 1, 1990. o 67

(2) remains the same.

(3) Mills constructed as a part of a new mining operation
nust be permitted under the mine operating permit using the in-
formation required in ARM 26.4.162~ through 26.4.167.

(AUTH: Sec. 82-4-321, MCA; IMP, Sec. 82-4-304, MCA.)

3. The third sentence in section 82-4-304, MCA, is a
grandfather clause that exempts from the operating permit re-
quirement of 82-4-335 custom mills that were constructed and
operating prior to the effective date of the Board’s hard rock
mill rules. Those rules were effective on June 1, 1990.

In Section 11 of Chapter 204, Lawe of 1990, the Legislature
amended § 82-4-335 to remove from the grandfather clause custom
mills that use cyanide. However, this amendment does not take
effect until the Board implements it by modifying ARM 26.4.161.
The rule amendment is proposed to implement the legislation by
requiring that mills using cyanide have an operating permit six
months after the date of publication of the final rule. This
delayed effective date would allow a mill currently in operation
to continue operating while the permit application is being
processed.
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The amendment to section (3) of the rule is for style and
makes no substantive change.

4. Interested parties may submit their data, views, or
arguments concerning the proposed amendment, in
writing, to Sandra J. Olsen, Chief, Hard Rock Bureau, Department
of Environmental Quality, 1625 11th Avenue, PO Box 201601,
Helena, MT 59620-1601. To guarantee consideration, comments
must be received or postmarked no later than August 1, 1995,

5. If a person who is directly affected by the proposed
amendment wishes to express his or her data, views,
or arguments orally or in writing at a public hearing, he or she
must make written request for hearing and submit this request
along with any written comments to Sandra J. Olsen, Chief, Hard
Rock Bureau, Department of Environmental Quality, 1625 11th
Avenue, PO Box 201601, Helena, MT 59620-1601. A written request
for hearing must be received no later than August 1, 1995.

6. If the agency receives request for public hearing on
the proposed amendment, from either 10 percent or
25, whichever is less, of the persons who are directly affected
by the proposed action; from the Administrative Code Committee
of the legislature; from a governmental subdivision or agency;
or from an association having not lesgs than 25 members who will
be directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be one person based on two
active off-site mills currently using cyanide in Montana.

Reviewed by:

W=7 4 @// M

Jphn F. North Arthur R. Clinch”
jief Legal Counsel Commissioner

Certified to the Secretary of State June 19, 1995.
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BEFORE THE DEPARTMENT OF STATE LANDS
AND BOARD OF LAND COMMISSIONERS
OF THE STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF PROPOSED
ARM 26.6.411, pertaining to ) AMENDMENT
nonexport agreement for timber )

sales from state lands. ) NO PUBLIC HEARING

CONTEMPLATED

TO: All Interested Persons

1. On September 18, 1995, the Board of Land Commissioners
and Department of State Lands propose to amend ARM 26.6.411,
pertaining to nonexport agreement for timber sales from state
lands.

2. The rule as proposed to be amended provides as follows:

S

(1) remaing the same.

(2) Any person purchasing timber from the state of Montana
must have first entered into an agreement with the department
(referred to hereinafter as a nonexport agreement) containing
the following commitments on behalf of the purchaser:

(a) Unprocessed timber, as defined in the Act, originating
from lands owned by the state of Montana shall not:

(i) be exported from the United States; e»

(il) be sold, traded, exchanged, or otherwise given to any
person unless that person agrees not to export such unprocessed
timber from the United States and agrees to require such a pro-
hibition in any subsequent resale or other transaction involving
such unprocessed timber+; or

tio o d ocegsed

(b) remainas the same.
(c) For purposes of such nonexport agreement, the term

(i)} “Export" shali-mean means either direct or indirect
export to a foreign country and occurs on the date that a person
enters into a contract or other binding transaction for the
export of unprocessed timber or, if that date cannot be estab-
lished, when unprocessed timber is found in an export yard or
pond, bundled or otherwise prepared for shipment, or aboard an

ocean-going vessel. An export yard or pond is an area where
sorting and/or bundling of logs for shipment outside the United
States is accomplished. Timber iz exported indirectly when

export occurs as a result of a sale to another person or as a
result of any subsequent transaction.
1 " "

(i) Substjitution" means the purchase of unprocessed
i i s s vided in 77-5-10
t 5 t
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(d) remains the same.
(3) through (%) remain the same,
(AUTH: Sec. 77-4-201, MCA; IMP, Sec. 77-4-201, MCA.)

3. This rulemaking is being proposed because Chapter 372,
Laws of 1991, directs the Department to amend ARM 26.6.411 in
the manner proposed.

4. Interested parties may submit their data, views, or
arguments concerning the proposed amendment, in
writing, to Pat Flowers, Chief, Forest Management Bureau, De-
partment of Natural Resources and Conservation, 2705 Spurgin
Road, Missoula, MT 59801. To guarantee consideration, comments
must be received or postmarked no later than August 1, 1995.

5. If a person who is directly affected by the proposed
amendment wishes to express his or her data, views,
or arguments orally or in writing at a public hearing, he or she
must make written request for hearing and submit this request
along with any written comments to Pat Flowers, Chief, Forest
Management Bureau, Department of Natural Resources and Conserva-
tion, 2705 Spurgin Road, Missoula, MT 59801. A written request
for hearing must be received no later than August 1, 1995.

6. If the agency receives request for public hearing on
the proposed amendment, from either 10 percent or
25, whichever is less, of the persons who are directly affected
by the proposed action; from the Administrative Code Committee
of the legislature; from a governmental subdivision or agency;
or from an association having not less than 25 wembers who will
be directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana Adminis-
trative Register. Ten percent of those persons directly affect-
ed has been determined to be one person based on the fact that
at any one time approximately 15 persons have timber sale con-
tracts with the Department.

Reviewed by:

o AL Ll
3ghn F. North Arfhur R. Clinch”
chief Legal Counsel Commissioner

Certified to the Secretary of State June 19, 1995.

- A
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BEFORE THE BOARD OF LAND COMMISSIONERS
AND THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

NOTICE OF PROPOSED
AMENDMENT

In the matter of the amendment of )
ARM 26.4.410, 26.4.1001, and )
26.4.1001A, pertaining to renewal )
) NO PUBLIC HEARING
) CONTEMPLATED
)

of strip mine operating permits
and to regulation of coal and
uranium prospecting.

TO: All Interested Persons

1. On July 29, 1995, or as soon thereafter as the boards
may meet, the Board of Land Commissioners and the Board of
Environmental Review propose to amend ARM 26.4.410, 26,4.1001,
and 26.4.1001A, pertaining to renewal of strip mine operating
permits and to regulation of coal and uranium prospecting.

2. The rules as proposed to be amended provide as follows:

(1) Applications for renewals of
a permit must be made at least 120 240, but not more than 158
300 days prior to the expiration date. Renewal applications
must be on a form provided by the department, including, at a
minimum, the following:
(a) through (c) remain the same.
(2) through (5) remain the same.
(AUTH: Sec. 82-4-204, 205, MCA; IMP, Sec. B82-4-221, 226, MCA.)

26.4.1001 PERMIT REQUIREMENT (1) A person who intends to
prosp-ct for coal or uranium on land not included in a valid
strip or underground mining permit must obtain a prospecting
permit from the department if the prospecting will;

be conducted to determine the location, quality or
quantity of a natural mineral deposit i
a .
or

{b} will be conducted on an area designated unsuitable for
strip or underground coal mining pursuant to 82-4-227 or 82-4-
228, MCA.

(2) through (5) remain the same.

(AUTH: Sec. 82-4-204, 20%, MCA; IMP, Sec. B82-4=~226, MCA.)

-4, 100 N NT_TO SPEC (1) A—pe*eehwuhe
eonduets Thig rule gppl;es to a prospecting operation that js:

(a) outside an area designated unsuitable for coal mining
pursuant to 82-4-227 or 82-4-228, MCA+ and

(b) that is:

(i) not conducted for the purpose of determining the loca-
tion, quality or guantity of a natural mineral deposits; or
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s i . _
not substantially disturb, as defjned in ARM 26.4.301, the
natural land surface.

must,

(21 2 I 3 . X
before conducting the prospecting operations, file with the de-
partment a notice of intent to prospect that meets the require-
ments of {2)—er (3) or (4). A notice of intent to prospect is
effective for one year after it is filed. If prospecting activ-
ities described in a notice are not conducted within the year,
they may be incorporated by reference in a subsequent notice of
intent to prospect.

42} (3) A notice of intent for prospecting activities that
will not substantially disturb, as defined in ARM 26.4.301, the
natural land surface must contain the following:

(a) and (b) remain the same.

43+ (4) A notice of intent to prospect for prospecting
operations that will substantially disturb, as defined in ARM
26.4.301, the natural land surface, must contain the following:

(a) through (c) remain the same.

44) (5) Within 30 days of receipt of a notice of intent to
prospect pursuant to 4#y-er (3) or_ (4}, the department shall notify the
person who filed the notice whether the notice meets the re-
quirements of (--or (3) or (4).

45} (6) Each person who conducts prospecting which sub-
stantially disturbs the natural land surface shall, while in the
exploration area, have available to the department for review
upon reguest a copy of the notice of intent to prospect.

(7) All provisiona of this subchapter, except ARM
26.4.1001(1), (2)(i) and (3j), (3), (4), and (5), 26.4.1003,
26.4.1014, 26.4.1016, and 26.4.1017, apply to a prospecting
operation for which a permit is not required pursuant to ARM
26.4.1001,

(AUTH: Sec. 82-4-205, 226, MCA; IMP, Sec. 82-4-226, MCA.)

3. In Chapter 159, Laws of 1995, the Legislature, at the
request of the Department, amended the Montana Strip and
Underground Mine Reclamation Act in two respects. First, it
amended §§ 82-4-203(26) and 82-4-226(8) by expanding the defini-
tion of “prospecting” and adjusting the permitting requirements
to reflect this amendment. These changes were made to comply
with a directive of the Office of Surface Mining made pursuant
to 30 CFR, Part 732. Second, the Legislature amended § 82-4-
221(1) by changing the window of time during which an applica-
tion to renew an operating permit must be submitted from 120-150
days prior to the renewal date to 240-300 days prior to the
renewal date. These rule amendments are proposed to implement
Chapter 159, Laws of 1995.

4. Interested parties may submit their data, views, or
arguments concerning the proposed amendment, in
writing, to Bonnie Lovelace, Chief, Coal and Uranium Bureau,
Department of Environmental Quality, 1625 11ith Avenue, PO Box
201601, Helena, MT 59620-1601. To guarantee consideration,
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comments must be received or postmarked no later than August 1,
1995.

5. 1If a person who is directly affected by the proposed
amendment wishes to express his or her data, views,
or arguments orally or in writing at a public hearing, he or she
must make written request for hearing and submit this request
along with any written comments to Bonnie Lovelace, Chief, Coal
and Uranium Bureau, Department of Environmental Quality, 1625
11th Avenue, PO Box 201601, Helena, MT 59620-1601. A written
request for hearing must be received no later than August 1,
1995,

6. If the agency receives request for public hearing on
the proposed amendment, from either 10 percent or
25, whichever is less, of the persons who are directly affected
by the proposed action; from the Administrative Code Committee
of the legislature; from a governmental subdivision or agency;
or from an association having not less than 25 members who will
be directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana Adminis-
trative Register. Ten percent of those persons directly affect-
ed has been determined to be one person based on fewer than 10
active coal or uranium operating permittees in Montana.

Reviewed by:

s QLR Yl

Jghn F. North Xrthur R. Clinch
Chief Legal Counsel Commissioner

Certified to the Secretary of State June 19, 1995.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
adoption of Rules I through
V pertaining to medicaid
estate recoveries and liens

NOTICE OF PUBLIC HEARING ON
THE PROPOSED ADOPTION OF
RULES I THROUGH V
PERTAINING TO MEDICAID
ESTATE RECOVERIES AND LIENS

—

TO: All Interested Persons

1. Oon July 20, 1995, at 1:30 p.m., a public hearing will
be held in Room 306 of the Public Health and Human Services
Building, 111 Sanders, Helena, Montana to consider the proposed
adoption of Rules I through V pertaining to medicaid estate
recoveries and liens.

The Department of Public Health and Human Services will
make reasonable accommodations for persons with disabilities who
wish to participate in this public hearing. If you reguest an
accommodation, contact the department no later than 5:00 p.m. on
July 10, 1995, to advise us of the nature of the accommodation
that you need. Please c¢ontact Dawn Sliva, P.O. Box 4210,
Helena, MT 59604-4210; telephone (406)444-5622; FAX (406)444-
1970.

2. The rules as proposed to be adopted provide as
follows:

{¢)

BASED UPQON UNDUE HARDSHIP (1) The department shall waive,
in whole or in part, its claim under [section S, ch. 492, L.
1995], if the applicant demonstrates that recovery would result
in an undue hardship to the applicant as provided in this rule.

(2) An applicant may request an undue hardship waiver of
estate recovery by filing an application on the form prescribed
by the department. Application forms may be obtained from and
must be filed with the Department of Public Health and Human
Services, Medicaid Services Division, 111 N. Sanders, P.0. Box
4210, Helena, Montana 59604-4210.

(a) The department may reguire the applicant to submit any
information and documentation regarding the applicant’s
finances, property, employment, liabilities, expenses and other
matters relevant and necessary to determine whether an undue
hardship would result from recovery.

(3) The persons entitled to apply for an undue hardship
waiver as provided in this rule are:

(a) a person that has succeeded to part or all of the
decedent’s assets or that would succeed to all or part of the
decedent’s assets but for recovery by the department, including
a person that received or would have received a beneficial
interest in the assets but not legal title; or
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(b) a person who was during the decedent’s lifetime and
after the decedent’s death remains dependent upon the decedent’s
assets for food, shelter or clothing.

(4) In determining whether an undue hardship would result
from recovery, the department shall consider the following
factors:

(a) Whether the applicant would become eligible for public
assistance without receipt of all or part of the proceeds of the
estate or retention of all or part of the value of property
received by survival or distribution;

(b) Whether the applicant would be able to discontinue
eligibility for public assistance if the applicant were
permitted to receive all or part of the proceeds of the estate
or to retain all or part of the value of property received by
survival or distribution;

(c) When the estate assets or property received by
survival or distribution are part of a business that existed
during the decedent’s lifetime, including a working farm or
ranch, whether recovery by the department would deprive the
applicant of their sole meang of livelihood and the applicant
has no other means of satisfying the department’s claim;

(d) The applicant is an aged, blind or disabled relative
of the decedent who for one year or more before the decedent’s
death had been continuously and lawfully living in a residence
owned by the decedent and continues to reside there, and who
would have significant difficulty establishing an alternative
living arrangement, obtaining financing (such as a home equity
loan) to repay the department or arranging other means to repay
the department;

(e) The applicant is a relative of the decedent who for
one year or more before the decedent’s death had been
continuously and lawfully living in a residence owned by the
decedent and continueg to reside there, and who would have no
means of providing or cbhtaining alternative shelter and there is
no person legally responsible or assets otherwise available to
provide the person shelter;

(f) Without recovery by the department, the applicant
would receive or be permitted to retain property that the
applicant transferred to the decedent for no consideration; or

(g) Whether the property that applicant would receive or
be permitted to retain without recovery by the department is
needed by the applicant to acquire necessities of life, such as
food, shelter, clothing or medical care and whether there are
any other assets or means available to the applicant to satisfy
in full or in part the department’s claim.

(5) An undue hardship does not exist if the decedent or
applicant created the hardship by using estate planning methods
to divert or shelter assets to avoid estate recovery.

(6) The department may limit an undue hardship waiver to
a partial or temporary waiver of recovery and/or may condition
a waiver upon the applicant’s agreement and provision of
security for repayment in appropriate cases if the limited
waiver would address reasonably the applicant’s hardship.
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(7) To the extent that there currently is, or later comes
into existence, a conflict between the provisions of this rule
and standards promulgated by the secretary of the U.S.
department of health and human services, the federal standards
shall control.

(8) The department shall provide the applicant written
notice of its determination on an application for an undue
hardship waiver of estate recovery.

(9) An applicant aggrieved by an adverse determination on
an application for an undue hardship waiver of estate recovery
may assert a claim of entitlement to an undue hardship waiver as
provided in (section 5(7)(c¢), ch. 492, L. 1995]. An aggrieved
applicant is not entitled to an administrative review, fair
hearing or contested case hearing regarding the determination.

AUTH: ect i 9
IMP: i

JRULE II] MEDICAID REAL PROPERTY LIEN, NOTICE AND RIGHT TO

HEARING (1) At least 45 days prior to filing a lien under
[sections 8, c¢h, 492, L. 1995] upon real property of a medicaid
applicant or recipient, the department must provide the
applicant or recipient notice of its determination that
applicant or recipient is permanently institutionalized and that
none of the exceptions provided by (sections 8, ch. 492, L.
1995) or federal law apply. The notice must inform the
applicant or recipient of the right to a fair hearing as
provided in subsection (2).

(2) The applicant or recipient upon whose property the
department proposes to impose a lien under [sections 8, ch. 492,
L. 1995] is entitled to a fair hearing according to the
provisions of ARM 46.2.201, et seq. The applicant or recipient
must request the hearing within 30 days of receipt of the notice
required under subsection (1).

(3) If a hearing is requested, the department may not file
the lien until permitted to do so by order of the hearing
officer or a court of 1law, which may be granted after a
determination on the merits or before a determination on the
merits upon a demonstration by the department that the lien is
necessary to prevent the applicant, recipient or other person
from disposing of the property to avoid the lien.

AUTH: Section 26, ¢h. 492, L. 1995 and 2-4-20]1 MCA
IMP: Sectjons 8 and 9, ch. 492, L. 1995 and 2-4-201 MCA
U C
ON U] (1) The department

shall waive, in whole or in part, its recovery upon a lien under
[sections 8 through 25, ch. 492, L. 1995), if the applicant
demonstrates that recovery would result in an undue hardship to
the applicant.

{2) An applicant may request an undue hardship waiver of
lien recovery by filing an application on the form prescribed by
the department. Application forms may be obtained from and must
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be filed with the Department of Public Health and Human
Services, Medicaid Services Division, Lien Recoverieg, 111 N.
Sanders, P.0O. Box 4210, Helena, MT 59604-4210.

(a) The department may require the applicant to submit any
information and documentation regarding the applicant’s
finances, property, employment, liabilities, expenses and other
matters relevant and necessary to determine whether an undue
hardship would result from recovery.

(3) The persons entitled to apply for an undue hardship
waiver as provided in this rule are:

(a) a person that has succeeded to part or all of the
recipient’s interest in the liened property or that would
succeed to all or part of the recipient’s interest but for
recovery by the department, including a person that received or
would have received a beneficial interest in the liened property
but not legal title; or

(b) a person who is dependent upon the liened property for
shelter or if the recipient is deceased, was during the
recipient’s lifetime and after the decedent’s death remains
dependent upon the liened property for shelter.

(4) In determining whether an undue hardship would result
from recovery, the department shall consider the following
factors:

(a) Whether the applicant would become eligible for public
assistance as a result of lien recovery by the department;

(b) Whether the applicant would be able to discontinue
eligibility for public assistance if the department were to
waive lien recovery;

(c) When the liened property is part of a business that
exists or existed during the recipient’s lifetime, including a
working farm or ranch, whether lien recovery by the department
would deprive the applicant of their sole means of livelihood
and the applicant has no other means of satisfying the
department’s claim;

(d) The applicant is an aged, blind or disabled relative
of the recipient who for one year or more before the recipient’s
death had been continuously and lawfully living in the liened
property and continues to reside there, and who would have
significant difficulty establishing an alternative 1living
arrangement, obtaining financing (such as a home equity loan) to
repay the department or arranging other means to repay the
department;

(e) The applicant is a relative of the recipient who for
one year or more before the recipient’s death had been
continuously and lawfully living in the liened property and
continues to reside there, and who would have no means of
providing or obtaining alternative shelter and there is no
person legally responsible or assets otherwise available to
provide the person shelter;

(f) Without lien recovery by the department, the applicant
would receive or be permitted to retain liened property that the
applicant transferred to the decedent for no consideration; or

(g) Whether the liened property is needed by the applicant
for shelter and whether there are any other assets or means

12-6/29/95 MAR Notice No, 46-2-803



-1113-

available to the applicant to satisfy in full or in part the
department’s claim.

(5) An undue hardship does not exist if the recipient or
applicant created the hardship by using estate planning methods
to divert or shelter assets to avoid estate recovery.

(6) The department way limit an undue hardship waiver to
a partial or temporary waiver of lien recovery and/or may
condition a waiver upon the applicant’s agreement and provision
of security for repayment in appropriate cases if the limited
waiver would address reasonably the applicant’s hardship.

(7) To the extent that there currently is, or later comes
into existence, a conflict between the provisions of this rule
and standards promulgated by the secretary of the U.s.
department of health and human services, the federal standards
shall control.

(8) The department shall provide the applicant written
notice of its determination on an application for an undue
hardship waiver of lien recovery.

(9) An applicant aggrieved by an adverse determination on
an application for an undue hardship waiver of lien recovery may
assert a claim of entitlement to an undue hardship waiver as
provided in [section 17(1)(c), ch. 492, L. 1995]. An aggrieved
applicant is not entitled to an administrative review, fair
hearing or contested case hearing regarding the determination.

AUTH: i 7
IMP: i 7 9 . 5

U I

RECOVERY EXEMPTIQN (1) The department shall provide to
the recipient’s surviving spouse an exemption from recovery on
a lien under ([section 8, ch. 492, L.1995] to the extent and
under the conditions specified in [section 19, ch. 492, L.1995],
according to the procedures and requirements specified in this
rule.

(2) A recipient’s spouse may request the exemption by
filing an application on the form prescribed by the department.
Application forms may be obtained from and must be filed with
the Department of Public Health and Human Services, Medicaid
Services Division, Lien Recoveries, 111 N. Sanders, P.0. Box
4210, Helena, MT 59604-4210.

(a) The department may require the applicant to submit any
information and documentation regarding the applicant’s
finances, property, employment, liabilities, expenses, fair
market value of assets, and other matters relevant and necessary
to determine entitlement to and the amount of any exemption
under this rule.

(3) The department must provide the applicant notice of
its determination on an application for the spousal exemption.
The notice must inform the applicant or recipient of the right
to a fair hearing as provided in subsection (2).

(4) An applicant aggrieved by the department’s
determination on an application for a spousal exemption under
this rule is entitled to a fair hearing according to the
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provisions of ARM 46.2.201, et seq. The applicant or recipient
must request the hearing within 30 days of receipt of the notice
required under subsection (1).

(5) If a hearing is requested, the department may, subject
to order of the hearing officer or a court having jurisdiction
of the matter, take action to preserve the security of the lien
but may not take further action to recover upon the lien until
pernmitted to do so by order of the hearing officer or a court of
law, which may be granted after a determination on the merits or
before a determination on the merits upon a demonstration by the
department that the lien is necessary to prevent the applicant
or another party from disposing of the property to avoid the
lien.

AUTH: Sections 19 and 26, ch, 492, L, 1995 and 2-4-201 MCA
IMP: Section 19, ch., 492, L. 1995 and 2-4-201 MCA
L. v AID R oP N S
C NT ¢ 'TUR] 0] (1) If a recipient upon

whose real property the department has imposed a lien under
[section 8, c¢h. 492, L.1995] has been discharged from the
facility and has returned home, the department shall upon
written request file a release of the lien in the clerk and
recorder’s office.

(2) The written request must contain the name and social
security number of the recipient and must be accompanied by a
copy of the legal description of the property subject to the
lien.

(3) The department may regquire reasonable documentation or
verification that the recipient has been discharged from the
facility and returned home.

AUTH: Section 26, c¢h. 492, L. 3995
IMP: ectio 1, ¢h, 49 L,_ 1995

3. The proposed rules are necessary to implement
provisions of Senate Bill 236, enacted by the 1995 Montana
legislature, (Chapter 492, Law of Montana, 1995) relating to
medicaid estate recoveries and real property liens.

Proposed [Rule 1] is necessary to comply with Section 5 of
Senate Bill 236, which requires the department to adopt rules
establishing procedures and criteria for wundue hardship
exceptions to department estate recoveries. Section 5 of SB 236
authorizes recovery of medicaid expenditures from estates of
deceased recipients and individuals that have received the
recipient’s property by distribution or survival. The proposed
rules have been developed consistent with federal guidelines for
implementation of federal statute requiring the undue hardship
waiver.

Proposed [Rule II] is necessary to comply with Sections 8 and 9

of Senate Bill 236, which requires the department to provide
notice and an opportunity for a hearing when the department

12-6/29/95 MAR Notice No. 46-2-803



-1115-

determines that an applicant or recipient is permanently
institutionalized and that the department intends to impose a
lien.

Proposed [Rule III] is necessary to comply with Section 17 of
Senate Bill 236, which requires the department to adopt rules
establishing procedures and criteria for wundue hardship
exceptions to department lien recoveries. Section 8 of SB 236
authorizes imposition of liens upon real property of certain
medicaid applicants and reciplents to secure property for later
recovery of medicaid expenditures. The bill specifies the
conditions under which recovery may be undertaken by the
department, and requires the department to provide by rule for
an undue hardship exception to lien recovery. The proposed
rules have been developed consistent with federal guidelines for
implementation of federal statute requiring the undue hardship
waliver.

Proposed [Rule IV] is necessary to implement section 19 of SB
236, which allows for a limited exemption from the real property
lien for spouses of recipients. The bill authorizes the
department to by rule require applying spouses to file an
application for the exemption and to provide information,
documentation, verification of assets and fair market value of
assets. The proposed rules are necessary to establish the
application process, inform potential applicants of the
procedures for applying for and obtaining the exemption and
gpecify notice and hearing requirements.

Proposed [Rule V] is necessary to implement section 11(5) of SB
236. That section provides that the department’s lien dissolves
if the recipient is discharged from the facility and returns
home, and that under these circumstances the department is
required to file a release of the lien upon written request.
The proposed rule is necessary to establish and inform potential
requestors of a procedure for written requests for releases in
such cases.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Russell E.
Cater, Chief Legal Counsel, Office of Legal Affairs, Department
of Public Health and Human Services, P.0. Box 4210, Helena, MT
59604-4210, no later than July 27, 1995.

5. Effective July 1, 1995, and in accordance with Chapter
546 of the 1995 Legislature, the Department of Social and
Rehabilitation Services is abolished and its duties and programs
will be assumed by the new Department of Public Health and Human
services. In accordance with 2-15-135, MCA, all references in
these rules to the Department of Social and Rehabilitation
Services are changed to the Department of Public Health and
Human Services.
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6. The Office of Legal Affairs, Department of Public
Health and Human Services has been designated to preside over
and conduct the hearing.

‘] LaiZ "%11_'4

Nl
Rule Reviewer

Director, cial an
Rehabilitation Services

Certified to the Secretary of State June 19, 1995,
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BEFORE THE DEPARTMENT OF
FAMILY SERVICES OF THE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT OF RULE
of Rule 11.5.1002 pertaining ) 11.5.1002 PERTAINING TO DAY
day care rates for state paid ) CARE RATES FOR STATE PAID
day care ) DAY CARE

TO: All Interested Persons

1. On May 11, 1995, the Department of Family Services
published notice of the proposed amendment of Rule 11.5.1002
pertaining to day care rates for state paid day care, at page 740
of the 1995 Montana Administrative Register, issue number 9.

2. The department has amended the rule as proposed, and
also as proposed, the amendment is effective July 1, 1995,

3. No comments were received.

DEPARTMENT OF FAMILY SERVICES

%/ﬁwt fbed/ 5o

Hank Hudson, Director

A

n Melcher, Rule Reviewer

Certified to the Secretary of State, June 19, 1995.
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BEFORE THE DEPARTMENT OF
FAMILY SERVICES OF THE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT OF RULE
of Rule 11.7.313 pertaining ) 11.7.313 PERTAINING TO THE
the model rate matrix used to ) MODEL RATE MATRIX USED TO
determine payment to youth ) DETERMINE PAYMENT TO YOUTH
care facilities ) CARE FACILITIES

TO0: All Interested Persons

1. ©On May 11, 1995, the Department of Family Services
published notice of the proposed amendment of Rule 11.7.313
pertaining to the model rate matrix used to determine payment to
youth care facilities, at page 736 of the 1995 Montana
Administrative Register, issue number 9.

2. The department has amended the rule as proposed, and
also as proposed, the rule amendment is effective July 1, 1995.

3. No comments were received.

DEPARTMENT OF FAMILY SERVICES

@/LQSZL,

Hank Hudson, Director

el

Jy Melcher, Rule Reviewer

Certified to the Secretaty of State, June 19, 1995.
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BEFORE THE DEPARTMENT OF
FAMILY SERVICES OF THE
STATE OF MONTANA

In the matter of the amendment
of Rule 11.13.101 pertaining to
the application of the model
rate matrix to basic level
therapeutic youth group homes

TO: All Interested Persons

NOTICE OF AMENDMENT OF RULE
11.13.101 PERTAINING TO THE
APPLICATION OF THE MODEL
RATE MATRIX TO BASIC LEVEL
THERAPEUTIC YOUTH GROUP
HOMES

1. On May 11, 1995, the Department of Family Services
published notice of the proposed amendment of Rule 11.13.101
pertaining to the application of the model rate matrix to basic
level therapeutic youth group homes at page 738 of the 1995

Montana Administrative Register,

issue number 9.

2. The department has amended the rule as proposed.

3. No comments were received.

DEPARTMENT OF FAMILY SERVICES

bt phl

Hank Hudson, Director

Rule Reviewer

certified to the Secretary of State, June 19, 1995.

Montana Administvative Reglster
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BEFORE THE FISH, WILDLIFE, & PARKS COMMISSION
OF THE STATE OF MONTANA

NOTICE OF THE
AMENDMENT OF
RULE 12.6.901

In the matter of proposed )
amendment of ARM 12.6.9%01 )
relating to the restriction of )
motor-propelled water craft on )
the Blackfoot, Clark Fork, and )
the Bitterroot Rivers. )

To: All Interested Persons

1, on April 27, 1995, the Fish, Wildlife & Parks
Commission (commission) published notice of the proposed
amendment of the above-captioned rule at page 557, 1995 Montana
Administrative Register, igsue number 8.

2. The commission amends the rule with the following
changes from the rule amendment as proposed (new material is in
uppercase; material to be deleted is interlined):

12.6,901 WATER SAFETY REGULATIONS (1) In the interest of
public health, safety, or protection of property, the following
regulations concerning the public use of certain waters of the
state of Montana are hereby adopted and promulgated by the
Montana fish, wildlife and parks commission.

(a) The following waters are closed to use for any motor-
propelled water craft except in case of use for official patrol,
search and rescue, maintenance of hydroelectric projects and
related facilities with prior notification by the utility, or
for ascientific purposes, or for special events such as testing
motorized watercraft by prior written approval of the director;

Beaverhead County through Meagher County same as proposed.

Mineral County: (A) The Clark Fork River from
S8t. John's fishing access aite to
Tarkio—fiohing accons aite THE
MOUTH OF FISH CREEK, also known
as the Alberton Gorge Whitewater
section.

Missoula County: (A) Frenchtown Pond
(B) Harpers Lake
{(C) Bitterroot River from the
Ravalli county 1line to its
confluence with the Clark Fork
River, ExceptionS:

the-Clark Ferk—-Rivers (1) ANY
MOTORIZED CRAFT MAY BE USED FROM
MAY 1 THROUGH JUNE 30 ON THE
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PORTION OF THE BITTERROOT RIVER
FROM THE FLORENCE BRIDGE IN
RAVALLI COUNTY DOWNSTREAM TO THE
CLARK FORK RIVER. (2) MOTORIZED
CRAFT POWERED BY 15 HORSEPOWER OR
LESS MAY OPERATE ANYWHERE ON THE
BITTERROOT RIVER FROM OCTOBER 1
THROUGH JANUARY 31.

(D) The Blackfoot River and its
tributaries from Missoula county
line to the Stimson Lumber Mill
Dam at Bonner.

(E) The Clark Fork River and
tributaries from the Granite
county line to the Milwaukeae
Bridge abutments on Milltown
Reservoir,

Powell County same as proposed.

Ravalli County: A)—Twin Lakes

(A) THE BITTERROOT RIVER FROM ITS
HEADWATERS TO THE MISSOULA COUNTY
LINE. EXCEPTIONS: (1) ANY
MOTORIZED CRAFT MAY BE USED FROM
MAY 1 THROUGH JUNE 30 ON THE
PORTION OF THE BITTERROOT RIVER
FROM THE FLORENCE BRIDGE
DOWNSTREAM TO THE CLARK FORK
RIVER. (2) MOTORIZED CRAFT
POWERED BY 15 HORSEPOWER OR LESS
MAY OPERATE ANYWHERE ON THE
BITTERROOT RIVER FROM OCTOBER 1
THROUGH JANUARY 31,

Richland County through (b) same as proposed.

{(¢) The following waters are limited to a controlled no
wake spaed. No wake speed is defined as a aspeed whereby there
is no "white" water in the track or path of the vessel or in
created waves immediate to the vessel:

Big Horn County through Madison County same as proposed.

Mineratl—Countyr——(A)-—Clark—Fork——River—frem Tarhio
£ishing aeceesseite —to— Forest—Greve
£iehing aecens oite+——{Thie portien of
the—river —is —the lower —eond eof—the

Alberton Gorge--Whitewater seetion)

Migsoula County same as proposed.
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AUTH: 87-1-303, 23-1-106(1) MCA
IMP: 87-1-303, 23-1-106(1) MCA

3. The following is a summary of changes made to the river
use rules as originally proposed. These changea are based on
public input and further analysis by the commission and staff of
the Department of Figh, Wildlife & Parks (department). Four
modificatione to the proposed rule ware adopted by the
commigssion during final adoption. These changes include:

The original dates proposed for motorized use on
the lower Bitterroot River, March 1 through June 15,
were changed to May 1 through June 30, to reflect the
forty year average for high flows on the river. This
change alpo addressed concerns relating to early
waterfowl and bird nesting and early spring
recreational use prior to high water.

The portion of the Bitterrcot River available for
motorized use in May and June was moved further
upstream from the mouth of Lolo Creek to the Florence
Bridge. Based on public¢ comment, the commission has
decided that public safety would not be compromised by
this extension.

The use of motorized watercraft of 15 horsepower
or less from October 1 through January 31 was added to
recognize traditional waterfowl and deer hunting use.

The restrictions proposed on the lower Clark Fork
River from Fish Creek to Forest Grove on motorized use
were dropped from the £final rule, because the
commispion had determined, based on public input and
analysis by departmental staff, that public safety
would not be compromised if these proposed
regtrictions were dropped.

4, Approximately 225 individuals attended the three
publie hearings conducted to receive comments on the
commission’s proposed rule. Individuals testifying also

provided written comments to add to the record. A total of 329
comments were received during the formal comment period ending
May 31, 1995, with 308 written and oral and 21 telephone
responses.

Of the 329 commenta, 230, or 70%, favored the rules as
proposed or favored more restrictiona, and 99, or 30% were
opposed to some or all restrictions. O0f those opposing the
proposed rules, 22 specifically were against any restrictions on
the Clark Pork River below Fish Creek. The final rule addressed
the concerns of these opponenta, which changed the total of
those opposed to 77, or 23% of the commentors,

Several commentors suggested changes to the proposed rule,
and a summary of these, with a commission response, followsa:
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COMMENT 1: Regulations would not be needed if individuals
respected the rights of others. showed courtesy for others and
used common sense.

RESPONSE 1: While in principle the commission agreea, the
increasing amount of recreational uge requires the
implementation of enforceable rules to address safety issues.

COMMENT 2: Implement a no wake zone on Blackfoot River
below Stimson Lumber Company Dam.

RESPONSE 2: Rules were adopted in July 1994 to address
safety issues in this area, and an evaluation of their
effectiveness will continue through 1995 before additional
restrictions are considered. These rules restrict motorized
craft to a no wake restriction in some sections of the river
while allowing unrestricted use in other sections.

COMMENT 3: The Flathead and Clearwater Rivers, as well aa
some lakes, should be designated non-motorized.

RESPONSE 3: These rivers and lakes were not included in
this rule-making process and would require public notice of any
such proposed restrictions to assure adequate public involvement
and participation. A no wake designation already exists on the
Clearwater River north of Seeley Lake. The issue of safety on
the Flathead River has been forwarded to department
administrative region 1 in Kaliaspell for consideration.

COMMENT 4; Restricting the use of public waters for
special interest groups, such as floaters and outfitters, is not
fair to rest of public.

RESPONSE 4: The rules were not proposed to favor any
particular user group, and are intended to address safety
concerns as more and more people use the river reasources,

COMMENT 5: No real safaty issue exists and no injuries or
deaths have been documented.

RESPONSE 5: The department has received several calls
relating experiences that can only be categorized as dangerous
situations, although it is true no injuries or deaths have been
documented. The commission has a responsibility to addreas the
potential for accidents if dangerous situations exist, or are
likely to exist,

COMMENT 6: The Clark Fork River, running through the city
of Migsoula, should be designated non-motorized.

RESPONSE 6: This portion of the river was not addressed in
the proposed rule, and no safety issues have been brought to the
attention of the commission at thias time. Any action would
require a new rule-making process.

COMMENT 7: The Clark Fork River from Missoula to Petty
Creek should be designated a no wake zone.

RESPONSE 7: This portion of the Clark Pork is wide with
good visibility. Dangercus aituations have not been recordad
for this area, and, given the size of the river, no action ia
proposed at this time by the commission.

COMMENT B: I pay taxes and registration for a motorized
¢raft, therefore, these waterways are as much for my personal
enjoyment as they are for fishermen and rafters.

RESPONSE 8: The commission recognizes the contributions of
motorized users to providing funda for access site development,
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but safety considerations require restrictions which may limit
or exclude certain types of recreational watercraft on certain
waters.

COMMENT 9: Tooc many rules already exiat on our rivers.

RESPONSE _9: The rules pertaining to recreational use of
rivers are intended to provide for the safety and welfare of all
recreationalista, and may be more restrictive for one user group
than another. With more people vying for use of these limited
resources, additional rules will likely occur in the future if
necessary for the safety of the users of a stream, river or
lake.

COMMENT 10: Motorized craft are an effective tool for
search and rescue, and are often used to assist non-motorized
users who get in trouble.

RESPONSE_ 10: The rules allow for the use of motorized
craft for "official patrol, search and rescue, maintenance of
hydroelectric projects and related facilities with prior
notification by the utility, or for scientific purposes, or for
special events such as testing motorized watercraft by prior
written approval of the director; .

COMMENT 11: Restrictions on the lowar Clark Fork River
would hinder economic development efforts, since motorized use
is a part of the recreational opportunity advertized.

RESPONSE 11; The proposed rule was amended to exclude
restrictions below Fish Creek, which addresses this concern.

COMMENT 12: Noise created by motorized craft is an issue
that needs addressing and perhaps a decibel level needs to be
established.

RESPONSE 12: Most individual watercraft meet noise
standards impoased by current law (23-2-526(3), MCA) of 86
decibels when measured at a distance of 50 feet, and
manufacturers have been reducing noise levels on new craft as
technology allows.

COMMENT 13:; Use of the access to the Bitterroot River at
the Lolo sewage treatment plant ie creating problems for area
homeowners, and motorized use is increasing.

RESPONSE 13: The problems associated with this county-
owned property are currently being discussed with county
planners and the department. Landowners will also be asked to
participate in any remedies or development of this site. The
rule restricts motorized use of this section of river to May and
June, which should alleviate some of the concerns expressed.

COMMENT 14: Can the commission impose restrictions on a
navigable river or impose restrictions on motorized use?

RESPONSE 14: The commission is granted authority to "adopt
and enforce rulea gove:i: i..ng recreational uses of all public
fighing reservoirs, publi. lLakes, rivers and streams. . ." under
87-1-303, McCa. This authority applies to all public lakes,
atreams, and rivers including both navigable and nonnavigable
water bodies.

COMMENT 15: No real safety issues exist below Fish Creek
on the lower Clark Fork River,

RESPONSE 15: The commission concurs, and the adopted rule

hag been amended so there are no restrictions below Fish Creek.
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COMMENT 16: Small motorized craft should be allowed for
waterfowl and deer hunting on the Bitterrcot River.

RESPONSE 16: The commission agrees that this traditional
use can continue without creating a safety concern. The rule
was amended to allow motorized craft of 15 horsepower or less to
operate on the Bitterroot River from October 1 through January
31 each year.

COMMENT 17: Small motorized craft should be allowed on all
rivers since they don't presant a safety issue.

RESPONSE 17: This comment is true if the craft is operatad
during times when other uses are not occurring on a river.
Howaver, with the increasing number of recreationaligts, the
commission feels that rules covering all situations allow for
safer recreation at all times, because everyone knows what type
of use to expect when they enter a section of a river associated
with this rule.

COMME! 18 A person should have the right to use the
river for recreation or irrigation.

RESPONSE 18: Certain types of uses are restricted under
this rule, but the rules do not prohibit most activities. No
water right for irrigation is affected by this rule.

COMMENT 19: Allow motorized water craft to use entire
Bitterroot River during high water.

RESPONSE 19: The rule was modified to allow use on the
lower Bitterroot River from Florence Bridge downstream to the
Clark Fork River during May and June. These two months
represent tha 40 year average for high flows. With increasing
use of the river during all times of the year, including high
water, this restriction was warranted for safety reasona. The
use of the river by motorized craft during high water dces not
create the safaety concerns that the same use during low water
creates.

COMMENT 20: Allow motorized use during high water based on
actual flows by marking bridge abutments or having a phone line
that would give current river flows.

RESPONSE 20: The commission agreed to investigate thia
recommendation, and, if feasible, look at amending the rules in
the future to possibly accommodate this suggestion on areas
identified for motorized recreation.

COMMENT 21: Establish every other day as motorized use or
non-motorized uase, or establish times of day when particular
activities can occur.

RESPONSE 21: Non-motorized use of rivers is estimated to
represent 90 to 95% of the existing recreational use. Every
other day would give 50% of the use to a group that
proportionately represents far less use. The time of day
restrictions has more merit, and will be considered in the
future. Other combinations of use days and times may be
solutions to future issues that develop. However, it is
important to recognize that in constricted areas there is a
danger of collisions between motorized craft in addition to the
danger of «collisions between motorized craft and other
recreational users.

COMMENT 22: Motorized use disturbs and disrupts nesting
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waterfowl and other wildlife, especially in early spring.
RESPONSE 22: The rules restrict use on the Bitterroot
River to the high water periods of May and June, which reduces
impacts to nesting waterfowl and other bird 1life. The upper
Clark Pork is designated non-motorized, which addresses concerns

on that portion of the river. Any disturbance, whether
motorized or non-motorized, can have an affect on nesting birds.
COMMENT 23: Wakes from motorized craft create

gadimentation problems and cause bank erosion, and should be
sufficient reason for banning all motorized use on rivers.

RESPONSE 23: Additional studies of thie contention are
necessary bafore conclusjions are drawn. Natural spring run-off
produces the sgame actions at a much higher level than boat
wakes. However, during low flowas, this activity may be
detrimental to fish roe and aquatic 1ife by depositing fine
sediments over them. This issue will be researched.

COMMENT 24: Reatrictions need to be placed on floaters,
since there are getting to be too many using certain areas.

RESPONSE _24: Thia is a wvalid observation, and one can
anticipate that such restrictions will have to occur at some
point in the future, espacially on areas like the Alberton
Gorge. The Smith River has such restrictions, but legislation
is needed to eatablish them on any other body of water.

COMMENT 25: Floaters should pay costs associated with
access site maintenance through registration of all craft.

RESPONSE 25: Legislation would be required to implement a
ragistration requirement for non-motorized craft.

COMMENT 26: Rafts, canoces, kayaks and personal water craft
should have identifying numbers on them so a person could report
viclations or misconduct.

RESPONSE 26: Again, legislation would be necessary to
implement this suggestion.

COMMENT 27: A study is needed of motorized use impacts
from oil, gas and noise pollution.

RESPONSE 27: Current water quality monitoring has not
detected a problem with motorized use on rivers. Noise
pollution repreasents more of a @gocial imsue, which the
commission has no authority over.

5. The rule has been reviewed and approved by the
Department of Health and Environmental Sciences as required by
87-1-303(2), MCA, with a determination that the rule would not
have an adverse impact on public health or sanitation.

FISH, WILDLIFE & PARKS

.. COMMISSION,
Robert N. Lane Patrick J.\|Graham
Rule Reviewer Secretary

Certified to the Secretary of State on June 1%, 1995,
12-6/29/95 Montana Administrative Register
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment of) NOTICE OF AMENDMENT OF
rules 16.28.101, 201, 202, 203, ) RULES, ADOPTION OF NEW
204, 305, 605D, 609A, the ) RULES, T - 16.28.606D,
adoption of new rules I-III, and ) IT - 16.28.610E, TII -
the repeal of rules 16.28.605C, ) 16.28.632D AND REPEAL
606B, 612B, 632, 632A, 632B, and ) OF RULES
637 concerning control measures )
for communicable diseases. ) (Communicable Diseases)

1. on May 11, 1995, the department published notice of the

proposed amendment of ARM 16.28.101, 201, 202, 203, 204, 305, 605D,
and 609A, the adoption of new rules I-ITI, and the repeal of ARM
16.28,605C, 606B, 612B, 632, 632A, 632B, and 637 pertaining to
control measures for communicable diseases, at page 751 of the 1995
Montana Administrative Register, issue No. 9.

2. The department has adopted new rules I-III and repealed
the above~referenced rules as proposed. The department has amended
the rules as proposed with the following changes noted (added
language is underlined and deleted language is interlined).

16.28,.305 CONFIRMATION OF DISEASE (1) (a) Subject to the
limitation in (b) below, if a local health officer receives
information about a case of any of the following diseases, the
officer or the cofficer’s authorized representative must ensure that
a specimen from the case is submitted to the department, which
specimen will be analyzed to confirm the existence or absence of
the disease in question:

(1)~(v11) Same as proposed.

(viii) Human immunodeficiency virus (HIV)

(viii)-(xxviii) Same as proposed but renumbered (ix)-(xxix).

(b} Same as proposed.

(2)-(3) Same as proposed.

05 L ECTIO (1) An individual
with a chlamydial genital infection must be directed to undergo
appropriate antibiotic therapy and to avoid sexual contact until 24
hours have passed after completion of the treatment regimen.

(2) It-is-recommended-that—an An individual who contracts the
infection must be interviewed to determine the person’s sexual
contacts, and &hat those contacts must be examined and must receive
the medical treatment indicated by <c¢linical and laboratory
findings.

16.28.609A GONOCOCCAL INFECTION (1) A person who contracts
genital gonococcal infection must be directed to undergo
appropriate antibiotic therapy and to avoid sexual contact until 24
hours have passed after completion of the treatment regimen,

(2) An individual who contracts the infection must be
interviewed to determine the person’s sexual contacts, and it -is
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recommended—that those contacts must be examined and must receive
the medical treatment indicated by c¢linical and laboratory
findings.

3. The only comments received were from department staff.
A summary of those comments and the department’s response follow:

Comment _concerni ARM 16.28.305: HIV should be included in
the 1list under (1) (a). Samples submitted for confirmation are
routinely investigated by epidemiology program staff. The
information facilitates timely investigation and assists with data
tracking, partner notification efforts, and disease reporting.

Response: The department agrees that HIV should be included
in the list and the rule has been amended accordingly.

Comment concerning ARM_ 16.28,.605D: The language "it is
recommended that" should be removed, consistent with the intention
to strengthen the control measures for these conditions,
Interviewing and treating partners is an important part of disease
intervention and must be performed.

Response: The department agrees that the stated language
should be removed and the rule has been amended accordingly.

oncerni 8 94: The language “it is
recommended that" should be removed, consistent with the intention
to strengthen the control measures for these conditions.
Interviewing and treating partners is an important part of disease
intervention and must be performed.

Response: The department agrees that the stated language
should be removed and the rule has been amended accordingly.

 Yllons A

%{_ROBERT J. RoByﬁsoyDirector

certified to the Secretary of State _June 19, 1995 .

Reviewed by:

DHES Attorney
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA

In the matter of Montana's ) NOTICE OF AMENDMENT OF
prevailing wage rates, ) PREVAILING WAGE RATES-
ARM 24 .16.9007 ) SERVICE OCCUPATIONS

TO ALL INTERESTED PERSONS:

1. On March 30, 1995, the Department published notice at
pages 442 to 443 of the Montana Administrative Register, Issue
No. 6, to consider the amendment of the above-captioned rule.

2. On April 21, 1995, a public hearing was held in Helena
concerning the proposed amendments at which oral and written
comments were received. Additional written comments were

received prior to the closing date of May 5, 199%.

3. The Department has thoroughly considered the comments
and testimony received on the proposed prevailing wage rates,
The following is a summary of the comments received, along with
the Department’s response to those comments:

Comment  1: Mr. Gary E. Gray, General Manager, Burns
International Security Services, commented that wage rates for
security guards were low in District 3. He submitted data for
employees in Districts 3 and 4.

Response 1: The Department added this information to the
calculation of the prevailing rate for security guards. As a

result, the wage rate for this occupation increased in Districts
3 and 4.

Comment 2: Mr. Gray also commented that wage rates for security
guards were high in District 1.

Resgponse 2: The Department believes that the wage rate for
gecurity guards in District 1 reflects the labour market in that
particular district. The number of hours submitted for work
done in this district was sufficient to set a district rate.

Comment 3: Mr. Gene Fenderson, President/Business Manager,
Montana District Council of Laborers, commented that wage rates
for garbage collectors were low in Districts 3, 4, and 5.
Response 3: The Department received additional information from
employers in District 5. As a result, the rate for this
occupation increased in both Districts 3 and 5.

Comment 4: Mr., Fenderson, also speaking on behalf ot teamsters,
operators, laborers, and carpenters on heavy and highway
projects, commented on statewide heavy and highway construction
rates that were being submitted to the U.S. Department of Labor
and urged the adoption of the new rates by the state.

Regponse 4: The Department will adept the most currenl heavy
and highway rates published by the U.S. Department of Labor
during the first week obf June.
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Comment S5: Mr. Fenderson also commented on public employer bid
letting that affects service occupations with no currently
published prevailing wage rate. He would 1like to see a
mechanism set up to survey and publish rates for those
occupations in a punctual manner.

Regponge 5: The Department has an informal process to establish
interim advisory rates for occupations that are not included in
the published rates. The Department believes that the biennial
survey and hearing process appropriately balances the need for
up-to-date rates with the budgetary constraints the Department
faces.

Comment 6: Additional data were submitted to the Department by
employers during the comment period.

Response 6: As a result of the additional data received,
prevailing wage rates and fringe benefits for «certain
occupations were raised and others were lowered.

4. After consideration of the comments received on the
proposed amendments, the Department adopts and incorporates by
reference the prevailing rates of wages entitled "State of
Montana Prevailing Wage Rates" for service occupations and for
heavy and highway construction, dated July 1, 1995. The service
occupations rates are as proposed, but with changes in the
standard prevailing rate of wages for the following occupations:

Wage increases due to additional data:

Auto Accessories Installer: Districts 1, 2, 5, 6, 7, 8, 10
Cleaner/Janitor: Disgtricts 7, 9

Electronics Mechanic, Computer: District 1

Garbage Collector: Districts 3, 5, 8, 9, 10

Janitor-Building Maintenance: Districts 1, 7, 8, 9

Janitorial Services Supervigsor: Districts 6, 7, 8, 9
Mechanic, Automotive: Districts 3, 5

Office Machine Servicer: Districts 1, 2, 3, 4, 6, 7, 8, 9, 10
Security Guard: Districts 3, 4

Snow-plow Operator, Truck: Districts 2, 5, 6, 7

Wage decreages due to additiopal data:

Cleaner/Janitor: District 1

Electronics Mechanic, Computer: Districts 2, 7, B, 9, 10
Groundskeeper: Districts 2, 3, 7, 9, 10
Janitor-Building Maintenance: District %

Mechanic¢, Automotive: Districts 1, 6, 7

Mechanic, Construction Equipment: Districts 2, 3, 5, 6, 7, 9, 10
Radio Mechanic: Districts 1 through 10

Security Guard: Districts 2, 5, &6, 7, 8, 9, 10

Fringe benefit ipcyeases due to additional data:

Auto Accessories Installer; District 2
Cleaner/Janitor: District 7
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Forest Worker: Districts 2, 3, 4, %, &, 7, 8, 9, 10
Garbage Collector: Districts 3, 9

Janitor-Building Maintenance: Districts 7, 8
Mechanic, Automotive: Districts 3, 5, 7

Radio Mechaniec: Districts 1 through 10

Snow-plow Operator, Truck: District 6

Fringe benefit decreases due to additional data:

Cleaner/Janitor: Districts 9, 10

Electronics Mechanic, Computer: Districts 1, 2, 7, 8, 9, 10
Garbage Collector: Districts 5, 8, 10

Janitor-Building Maintenance: Districts 5, 9

Janitorial Services Supervisor: District 9

Mechanic, Automotive: Districts 1, 6

Mechanic, Construction Equipment: Districts 2, 3, 5, 6, 7, 9, 10
Office Machine Servicer: Districts 1, 2, 3, 4, 6, 7, 8, 9, 10
Security Guard: Districts 2, 3, 5%, 6, 7, 8, 9, 10

AUTH : 18-2-431 and 2-4-307 MCA;
IMP: 18-2-401 through 18-2-432 MCA.

5. The amendments, including the standard prevailing rate
of wages, are effective July 1, 1995.

e DA, ST

David A. Scott . l.aurie Ekanger, mmissioner
Rule Reviewer DEPARTMENT OF LABOR & INDUSTRY

Certified to the Secretary of State: June 19, 1995.
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA
In the matter of the transfer ) NOTICE OF TRANSFER OF RULES
of ARM 24 .30.701 through )
24.30.749, inclusive, to the ) (Boilers)
Department of Commerce }

TO ALL INTERESTED PERSONS:

1. Pursuant to Chapter 514, Laws of 1995, effective
July 1, 1995, vesponsibility for operation of the boiler
inspection program is transferred from the Department of Labor
and Industry to the Department of Commerce. In order to
implement that legislation, ARM 24.30.701 through 24.30.749,
inclusive, are transferred to the administrative rules of the
Department of Commerce, effective July 1, 1995.

2. The Department of Commerce has determined that the
transferred rules will be numbered as follows:

OLD NEW
24.30.701 through 8.70.801 through
24.30.749, inclusive 8.70.849, inclusive
3. The history of each rule will remain the same insofar

ag the authority and implementation.

4. The transfer is effective July 1, 1995.

bavid A. Scott Laurie Ekanger, Commissioner
Rule Reviewer DEPARTMENT OF LABOR & INDUSTRY

Certified to the Secretary of State: June 19, 1995.
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BEFORE THE DEPARTMENT OF LABOR AND I[NDUSTRY
OF THE STATE OF MONTANA
In the matter of the transfer )} NOTICE OF TRANSFER OF RULES
of ARM 24.30.1201 through )
24.30.1207, inclusive, to the )
Department of Commerce )

(Hoisting and Crane Operators)

TO ALL INTERESTED PERSONS:

1. Pursuant to Chapter 514, Laws ot 1995, effective
July 1, 1995, responsibility for operation of the hoisting and
crane operator licensing program is transferred from the
Department of Labor and Industry to the Department of Commerce.
In order to implement that legislation, ARM 24,30.1201 through
24.30,1207, inclusive, are transferred to the administrative
rules of the Department of Commerce, effective July 1, 1995.

2. The Department of Commerce has determined that the
transferred rules will be numbered as follows:

OLD NEW

24.30.1201 8.15.201 Purpose

24.30.1202 8.15.202 Detinitions

24.30.1203 8.15,203 Hoisting Operators License
Requirements

24.30.1204 8.15.204 Mine Hoisting Operators
License Requirements

24.30.1205% B.15.205 Crane Hoisting Operators
License Requirements

24.30.1206 8.15.206 Procedure to Prohibit Use of
Equipment in Violation of
Title 50 Chapter 76
Concerning Hoisting
Engines and Crane Operalors

24.30.1207 8.15.207 Standard Forms

3. The history of each rule will remain the same insofar

as the authority and implementation.

4. The transfer i1s effective July 1, 1995.
David A. Scott Laurie Ekénger, Commi g
Rule Reviewev DEPARTMENT OF LABOR & INDUSTRY

Certified to the Secretary of State: June 149, 1995,
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY
OF THE STATE OF MONTANA
In the matter of the transfer ) NOTICE OF TRANSFER OF RULES
of ARM 24.30.1701 through )
24.30.1707, inclusive, to the ) (Construction Blasters)
Department of Commerce )

TO ALL INTERESTED PERSONS:

1, Pursuant to Chapter 514, Laws of 1995, effective
July 1, 1995, responsgibility for operation of the construction
blaster licensing program is transferred from the Department of
Labor and Industry to the Department of Commerce. In order to .
implement that legislation, ARM 24.30.1701 through 24.30.1707,
inclusive, are transferred to the administrative rules of the
Department of Commerce, effective July 1, 1995,

2. The Department of Commerce has determined that the
transferred rules will be numbered as follows:

OLD NEW

24.30.1701 8.15.101 Purpose

24.30.1702 8.15.102 Definitions

24.30.1703 8.15.103 Construction Blaster License
Requirements

24.30.1704 8.15.104 Use of Explosives--
Incorporation of Standards of
National Organizations and
Federal Agencies

24.30.1705 8.15.105 Variances

24.30.1708 8.15.106 Training Programs

24,30.1707 8.15,107 Suspension, Revocation, or
Refusal to Renew Construction
Blaster’s License

3. The history of each rule will remain the same insofar

as the authority and implementation.
q. The transfer is effective July 1, 1995.

David A. Scott Laurie Ekanger, Commissioner
Rule Reviewer DEPARTMENT OF LABOR & INDUSTRY

Certified to the Secretary of State: June 13, 199%.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the ) CORRECTED NOTICE
adoption of Rules I through ) OF ADOPTION

IX pertaining to self- )
sufficiency trusts )

TO: All Interested Persons

1. On March 30, 1995, the Department of Social and
Rehabilitation Services published notice of the proposed
adoption of Rules I through IX pertaining to self-sufficiency
trusts at page 446 of the 1995 Montana Administrative Register,
issue no. 6, and on May 25, 1995, the Department published the
notice of adoption of the proposed rules at page 935 of the 1995
Montana Administrative Register, issue number 10.

2. The notice of adoption incorrectly specified the
program title to be "SELF-SUFFICIENCY TRUST:" on [RULE V)
46.2.508 through [RULE IX] 46.2.513 when it should have read
"SELF-SUFFICIENCY TRUSTS:".

3. All portions of the May 25, 1995 notice of adoption
not specifically changed by this amended notice remain the same.

[ ﬁz ég ?f fz g ,
))M\ Al i .
Rule Reviewer Director, Soflal and

Rehabilitation Services

Certified to the Secretary of State June 19, 1995,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the of the
adoption of Rules I through
XLIV and the amendment of
rules 46.8.102, 46.8.106,
46.8.2002, 46.8.2005,
46.8,2006, 46.8.2008,
46.8.2009, 46.8.2014,
46.8.2020, 46.8.2021,
46.8.2026, 46.8.2027,
46.8,2028, 46.8.2029,
46.8.2031, 46.8.2039,
46.8.2041, 46.8.2044,
46,8.2045, 46.8.2047
pertaining to developmental
disabilities eligibility,
adult and family services
and staffing

NOTICE OF THE ADOPTION OF
RULES I THROUGH XLIV AND
THE AMENDMENT OF RULES
46.8.102, 46.8.106,
46.8.2002, 46.8.2005,
46.8.2006, 46.8.2008,
46.8.2009, 46.8.2014,
46.8.2020, 46.8.2021,
46.8.2026, 46.8.2027,
46.8.2028, 46.8.2029,
46.8.2031, 46.8.2039,
46.8.2041, 46.8.2044,
46.8.2045, 46.8.2047

AND REPEAL OF 46.8.103
PERTAINING TO DEVELOPMENTAL
DISABILITIES ELIGIBILITY,
ADULT AND FAMILY SERVICES
AND STAFFING

e N e e e S S St et Nt Mt Nt et T et St

TO: All Interested Persons

1. on April 27, 1995, the Department of Social and
Rehabilitation Services published notice of the proposed
adoption of Rules I through XLIV and the amendment of rules
46.8.102, 46.8.106, 46.8.2002, 46.8.2005, 46.8.2006, 46.8,2008,
46.8.2009, 46.8.2014, 46.8.2020, 46.8.2021, 46.8.2026,
46.8.2027, 46.8.2028, 46.8.2029, 46.8,.2031, 46.8.2039,
46.8.2041, 46.8.2044, 46.8,2045, 46.8.2047 pertaining to
developmental disabilities eligibility, adult and family
services and staffing at page 568 of the 1995 Montana
Administrative Register, issue number 8.

2. The Department has amended rules 46,8.2002, 46.8.2005,
46.8,2006, 46.8.2008, 46.8.2009, 46.8.2014, 46.8.2020,
46.8.2021, 46.8.20206, 46.8,2027, 46.8.,2028, 46.8.2029,

46.8.2031, 46.8.2039, 46.8.2041, 46.8.2044, 46.8.2045 and
46.8.2047 as proposed.

3. The Department has adopted [RULE 1] 46.8.301,
ELIGIBILITY: GENERAL ELIGIBILITY REQUIREMENTS; [RULE 1III]
46.8,305, ELIGIBILITY: STATE FUNDED FAMILY EDUCATION AND SUPPORT
SERVICES; [RULE IV] 46.8.306, ELIGIBILITY: FEDERALLY FUNDED PART
H FAMILY EDUCATION AND SUPPORT SERVICES; (RULE VII] 46.8.311,
ELIGIBILITY: CHILDRENS‘’ SUMMER DAY SERVICES; [RULE VIII}
46.8.315, ELIGIBILITY: STATE FUNDED ADULT SERVICES; [RULE X]
46.,8.320, ELIGIBILITY: STATE FUNDED SENIOR SERVICES; (RULE XIII]
46.8.1901, STAFFING: APPLICABILITY; [RULE XIV) 46.8.1902,
STAFFING: STAFF COMPETENCIES GENERALLY; [RULE XV] 46,8.1905,
STAFFING: STAFF COMPETENCIES FOR FAMILY EDUCATION AND SUPPORT
SERVICES; [RULE XVII) 46.8.1909, STAFFING: CONTRACTOR STAFFING
FOR SERVICES; [RULE XVIII} 46.8.1910, STAFFING: CONTRACTOR
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STAFFING FOR SUPPORTED LIVING SERVICES; [RULE XX] 46.8.1104
ADULT AND FAMILY SERVICES: LEISURE AND COMMUNITY ACTIVITIES;
[RULE XXI] 46.8.1601 ADULT SERVICES: PURPOSE; [RULE XXII]
46.8.1602, ADULT SERVICES: PERFORMANCE REQUIREMENTS; [RULE
XXITI] 46.8.1605, ADULT SERVICES: COMMUNITY HOME SERVICES
REQUIREMENTS; [RULE XXIV] 46.8.1608, ADULT SERVICES: WORK OR DAY
SERVICES REQUIREMENTS; [RULE XXV] 46.8.1609, ADULT SERVICES:
SUPPORTED LIVING SERVICES REQUIREMENTS; [RULE XXVI] 46.8.1610,
ADULT SERVICES: SUPPORTED LIVING SERVICES SAFETY REQUIREMENTS:
[RULE XXVII) 46.8,1701, FAMILY SERVICES: PURPOSE; [RULE XXVIII)
46.8.1702, FAMILY SERVICES: GENERAL DEFINITIONS; [RULE XXX]
46.8.1704, FAMILY SERVICES: DEFINITIONS FOR STATE FUNDED FAMILY
EDUCATION AND SUPPORT SERVICES; [RULE XXXI] 46.8.1706, FAMILY
SERVICES: GENERAL REQUIREMENTS; (RULE XXXIII] 46.8.1709, FAMILY
SERVICES: STATE FUNDED FAMILY EDUCATION AND SUPPORT SERVICES
REQUIREMENTS; [RULE XXXIV] 46.8.1710, FAMILY SERVICES: FEDERALLY
FUNDED PART H FAMILY EDUCATION AND SUPPORT SERVICES
REQUIREMENTS; [RULE XXXV] 46.8.1711, FAMILY SERVICES: FAMILY
EDUCATION AND SUPPORT SERVICES RESOURCE AND SUPPORT WRAP-AROUND
SERVICES REQUIREMENTS; [RULE XXXVI] 46.8.1712, FAMILY SERVICES:
FEDERALLY FUNDED INTENSIVE FAMILY EDUCATION AND SUPPORT SERVICES
REQUIREMENTS;  {RULE  XXXVIY] 46.8.1715, FAMILY SERVICES:
CHILDREN'S COMMUNITY HOME SERVICES REQUIREMENTS;  [RULE
XXXVIII]) 46.8.1716, FAMILY SERVICES: CHILDREN’S SUMMER DAY
SERVICES REQUIREMENTS; [RULE XXXIX] 46.8.2050, MEDICAID HOME AND
COMMUNITY SERVICES PROGRAM: SUPPORTED LIVING COORDINATION,
DEFINITION; {RULE XL] 46.8.2051, MEDICAID HOME AND COMMUNITY
SERVICES PROGRAM: SUPPORTED LIVING COORDINATTON, REQUIREMENTS;
(RULE XLI] 46.8.2052, MEDICAID HOME AND COMMUNITY SERVICES
PROGRAM: MEAL SERVICES, DEFINITIONS; [RULE XLII] 46.8.2053,
MEDICAID HOME AND COMMUNITY SERVICES PROGRAM: MEAL SERVICES,
REQUIREMENTS; [RULE XLIII] 46.8.2054, MEDICAID HOME AND
COMMUNITY SERVICES PROGRAM: RESPIRATORY SERVICES, DEFINITION;
and [RULE XLIV] 46.8.2055, MEDICAID HOME AND COMMUNITY SERVICES
PROGRAM: RESPIRATORY SERVICES, REQUIREMENTS as proposed.

4, The Department has adopted the following rules as
proposed with the following changes:

[RULE I1) 46.8.302 ELIGIBILITY: EVALUATION (1) Diagnostic
and evaluation services to determine whether a person has a
developmental disability, if not otherwise available to the
person from other programs of services, are available to any
person believed to have a developmental disability and to be in
need of developmental disabilities services.

AUTH: Sec. 53-20-204 MCA

IMP: Sec. 53-20-203 and 53-20-209 MCA

(RULE V] 46.8.307 ELIGIBILITY: FEDERALLY FUNDED INTENSIVE
FAMILY EDUCATION AND SUPPORT SERVICES Subsections (1)
through (3) remain as proposed.

Montana Administrative Registe: 12-6/29/95%



~1138~

(4) The person must be determined by the field services
specialist or the intensive SERVICES review committee to meet
the eligibility requirements for intensive services.

AUTH: Sec. 53-20-204 MCA
IMP: Sec, 53-20-203 and 53-20-209 MCA

(RULE V1] 46.8.310 ELIGIBILITY: CHILDRENS’ COMMUNITY HOME

SERVICES Subsection (1) remains as proposed.

(2) The person must be determined by the field services
specialist or the intensive SERVICES review committee to meet
the eligibility requirements for intensive services.

AUTH: Sec. 53-20-204 MCA
IMP: Sec., 53=20-209 MCA
[RULE IX 6.8,.317 GIBI H

X) 46.8.317 ELJGIBILITY: FEDERALLY FUNDED INTENSIVE
ADULT _SERVICES Subsections (1) through (3) remain as
proposed.
(4) The person must be determined by the field services
specialist or intensive SERVICES review committee to meet the
eligibility requirements for intensive services.

AUTH: Sec. 53-20-204 MCA
IMP: Sec. 53-20-203 and 53-20-209 MCA

RULE XI1 46.8.321 FELIGIBILITY: FEDERA

SERVICES Subsections (1) and (2) remain as proposed.

(3) The person must be determined by the field services
specialist or intensive SERVICES review committee to meet the
eligibility requirements for intensive services established by
the department.

AUTH: Sec, 53=20-204 MCA
IMP: Sec. 53-20-209 MCA

{RULE XITI] 46.8,325 ELIGIBILITY; APPEAL PRQCEDURES

Subsections (1) and (2) remain as proposed.

(3) An adverse decision regarding eligibility for
federally funded Part H family education and support services is
appealable through the internal grievance procedure provided by
the contractor. H—a—reselution to —the—adverse—decioion

"
grievance procedure,—the ENTS CHOOSE EI

TQ USE THE INTERNAL GRIEVANCE PRQCEDURE. THE adverse decision
is ALSQ appealable in accordance with the procedures for
resolving complaints regarding federally funded Part H early
intervention services as provided by federal rule at 34 CFR
303.420 through 303.425, The department hereby adopts and
incorporates by reference the impartial procedures for resolving
individual child complaints regarding federally funded Part H
early intervention services published, July 1, 1994, by the
United States department of education, at 34 CFR seetion 303,420
through sgseetion 303.425.
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AUTH: Sec. 53-20-204 MCA
IMP: Sec, 53-20-203 and 53-20-209 McCA

RUL 6, 0 S "ING; CO|

COMMUNITY HOME, HIEHél!E COMMUNITY HOME, SUPPORTED LIVING,

WORK OR DAY SERVICES Subsections (1) through (3)(f) remain
as proposed.

(4) For intensive community home; AND intensive work or
day services, each staff person must sueceessfully--eomplete BE
ENROLLED IN the developmental disabilities client programming
technician (DDCPT) curriculum or its equivalent, WITHIN 4%
WORKING DAYS Q PLOYMENT if competency within the areas
covered by such curriculum, has not ©previously been
demonstrated.

{a)—A new—staff persen;—lacking-competenoy—in-the—areas
egvefedAby—eheTBBeP@—eufrieulumT—muae—eﬂfei%—éamfhefeurfieuiun

f—the—date—ef-hires

Subsection (5) remains as proposed.

AUTH: Sec. 53-20-204 MCA
IMP:  Sec. 53-20-205 MCA

RULE XIX] 46.,8.1101 ADULT AND FAMILY SERVICES: EDUCATION

AND TRAINING REQUIREMENTS Subsections (1) through (5)
remain as proposed.

(6) Training, formal or incidental, must be provided in
the development of ONE OR _MORE OF the following areas:
motor /physical, communication, self-help and personal care,
functional academics, community life, social and sexual, health
and safety, home-related skills, adaptive behavior, leisure,
work, jeob-specific training, and self-advocacy.

Subsections (7) through (19) remain as proposed.

AUTH: Sec. 53-20-204 MCA
IMP: Sec., 53-20-203 and 53-20-205 MCA

RULE XXIX 46.8.1703 FAMILY SERVICES: QEE]N]TIOHS FOR

s E FUNDED AN RALL UNDED PAR

AND SUPPORT SERVICES Subsections (1) through (9) remain as
proposed.

(a) individual assessments in nutritional history and
dietary intake, anthropometric, biochemical, and clinical
variables, feeding skills and feeding problems, and food habits
and food preferencest]

Subsections (9) (b) through (18) remain as proposed.

(19) "Respite services" means services to relieve the
stress of constant care. Respite care services include, but are
not 1limited to, respite care hours, transportation, and
recreation or leisure activities for the child and family. These
services are designed to meet the safety and daily care needs of
each child and the needs of the child’s family so as to reduce
family stress generated by provision of constant care to a
family member with a developmental disability. RESPITE SERVICES
ARE PROVIDED BASED ON THE AVATLABILITY OF FUNDS.
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AUTH: Sec. 53~20~204 MCA
IMP: Sec. 53-20-205 MCA

{RULE XXXIT) 46.8.1708 FAMILY SERVICES: FAMILY EDUCATION

AND_SUPPORT SERVICES REQUIREMENTS Subsections (1) through
(5) remain as proposed.

(6) The individualized family service plan (IFSP) must
direct the provision of assistance and services to the child.

Subsections (6)(a) and (6)(b) remain as proposed.

(¢) ‘The family must be allowed to participate in the
planning process at the level they find most comfortable. THE
FAMILY MUST RECEIVE WRITTEN NOTIFICATION OF ALL TEAM MEETINGS
AND MAY REQUEST WRITTEN NOTIFICATION OF OTHER TEAM MEMBERS.

Subsections (6)(d) through (7) remain as proposed.

HE S ST BE EVALUATE VISE

SE_TO F L EED O S OTHERWISE NECES Y

Subsections (8) through (8)(d) remain as proposed in text
but are renumbered (9) through (9)(d).

49¥(10) Respite services must be provided in conformity
with an IFSP or an annual service agreement developed with the
family.

Subsections (9) (a) and (9)(b) remain as proposed in text
but are renumbered (10) (a) and (10) (b).

ERVICES A VI S
AVAILABILITY OF FUNDS,

Subsections (10) through (10) (h) remain as proposed in text
but are renumbered (11) through (11) (h).

(i) CHILD AND FAMILY PARTICIPATION IN FAMILY SERVICES 1S
QN A VOLUNTARY BASIS,

Subsections (11) through (14) remain as proposed in text
but are renumbered (12) through (15).

AUTH: Sec. 53-20-204 MCA
IMP: Sec. $3-20-205 MCA

5. The Department has amended the following rules as
proposed with the following changes:

6.8.102 EFINITIONS For purposes of this chapter, the
following definitions apply:

2 = :
(1) "“ABUSE" MEANS THE_JINFLICTION OF PHYSICAL OR MENTAL

INJURY OR THE DEPRIVATION OF FOOD, SHELTER, CLOTHING OR SERVICES

S Y TO INTAIN PHYSICAL OR MENTAL HEALTH O
PERSON OR A PERSON WITH A DEVELOPMENTAL DISABILITY WITHOUT

LAWFUL AUTHORJTY. A DECLARATION MADE PURSUANT TO 50-9-1Q3, MCA
GONSTITUTES LAWFUL AUTHORITY.

Subsections (2) through (17) remain as proposed.

(18) "EXPLOITATION" MEANS THE UNREASONABLE USE OF AN OLDER
PERSON OR A PERSON WITH A DEVELOPMENTAL DISABILITY, THE PERSON’S
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MONEY OR _THE PERSON‘S PROPERTY TO THE ADVANTAGE OF ANOTHER BY
ANS QOF DURESS NAC UD OR UNDUE I UENC

Subsections (18) through (21)(g) remain as proposed in text
but are renumbered (19) through (22)(g).

(h) elient abuset, EXPLOITATION, NEGLECT OR SEXUAL ABUSE;

Subsections (21) (i) through (27) remain as proposed in text
but are renumbered (22) (i) through (28).

(29) "NEGLECT"_ MEANS THE FAILURE OF A GUARDIAN; AN
EMPLOYEE OF A PUBLIC OR PRIVATE RESIDENTIAL INSTITUTION,
FACILITY, HOME OR AGENCY; OR ANY PERSON LEGALLY RESPONSIBLE IN
A RESIDENTIAL SETTING FOR THE WELFARE OF AN OLDER PERSON QR A
PE SON WITH A DEVELOPMENT ISABILITY TO _PROVID Q

LEGAL RESPONSIBILITY, FOOD, SHELTER, CLOTHING OR SERVICES
NEQEﬁSﬂB! TO MAINTAIN THE PHYSTICAL OR MENTAL HEALTH OF THE QLDER
PERSON OR THE PERSON WITH A DEVELOPMENTAL DISABILITY,

Subsections (28) through (32) remain as proposed in text

but are renumbered (30) through (34)

"SEXUAL USE" co S10
§SAULT, SEXUAL [NT RCOUBSE WIIH UT CONSENT, JNDECENT EXPOSURE,
SEXU. NCEST, .AS DESCRIBED IN TITLE 45,

PART 5, CHAPTER 5 MCA
Subsections (33) and (34) remain as proposed in text but
are renumbered (36) and (37).

AUTH: Sec. 53-2-201 and 53-20-204 MCA
IMP: Se¢, 53-20-203, 53-20-204 and 53-20-205 MCA

46.8.106 CONFIDENTIALITY OF INFORMATION Subsections (1)
through (6) remain as proposed.

(7) INFORMATLON MAY BE DISCLOSED TO THE EXTENT REQUIRED BY
W

Subsection (7) remains as proposed 1in text but is
renumbered (8).

AUTH: Sec. 53-20-204 MCA

IMP: Sec, 53-20-204 and 53-20-205 MCA
6. The Department is adopting the following rule for the
tollowing reasons. Several commenters noted that the

Department, in the notice of proposed adoption and amendment,
failed to provide eligibility requirements for state funded
adult intensive services. The Department agrees with their
comments and thus, for consistency and coordination, it |is
necessary to adopt provisions (ARM 46.8.316) to govern
eligibility for state fupded adult intensive services
concurrently with the other adoption of other rules to govern
eligibility generally and for the various other services. The
potential recipients of state funded adult intensive services
will best be served by the implementation of the eligibility
criteria for the service concurrently with the implementation of
the criteria for the other services.
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46.8.316 ELIGIBILITY: STATE FUNDED ADULT INTENSIVE SERVICES
(1) AN _ADULT IS ELIGIBLE FOR STATE FUNDED ADULT INTENE:IVE
A% S I ERSON S A VELOPM
QR _MORE OF THE CHARACTERISTICS LISTED IN SUBSECTION _(2) M
WITHOUT INTENSIVE ADULT SERVICES, WOULD BE_ JIN JEOPARDY OF
N AN ICF/MR DUE TO THE INABILITY OF THE SERVICES
AVAIL LE TO MAINTAIN THE RSON IN COMMUNITY~-BASED SERVICES
WITHOUT ADDITIONAL RESQURCES.
(2) CHARACTERISTICS OF _ PERSONS WITH _ DEVELOPMENTAL
TI ED O N SIVE SERVICES ARE:
{a SEVER (0] EN E CL|
CIES_IN SELF-CARE AND DAIL IVING S

s C v

OR PAT S _WHICH REQUIRE AN ONGOING S VIS
INTERVENTION; OR

(c) savgga MEDICAL, OR HEALTH RELATED PROBLEMS SUCH AS
SENSORY OR PHYSICAL DEFICITS REQUIRING SUBST L _CAR

(3) THE PERSON MUST BE J'I‘ERMINED BY THE FIELD SERVICES

o) SIVE SERVICES

ELIGIBILITY REQUIREMENTS FOR INTguSIVE SERVICES.

AUTH: Sec, 53-20-204 MCA
IMP: Sec. 53~20-203 and 53-20-209 MCA

7. The Department 1is repealing ARM 46.8.103 for the
following reasons. The Department in the notice of proposed
adoption and amendment failed to give notice of the intended
repeal of ARM 46.8.103, Eligibility Requirements. ARM 46.8.103
is repealed by this notice, The repeal of ARM 46.8.103 is
necessary in that the rule is being superseded by the adoption
of ARM rules 46,.8.301 through 46.8.325. Full text of ARM 46.8.103
can be found at page 46-491. AUTH: 53-20-204, MCA; IMP: 53-20-209, MCA.

8. The Department has thoroughly considered all
commentary received:

COMMENT: 1Is the requirement in ARM [Rule XVI] 46.8.1906(4),
concerning the completion of the DDCPT curriculum by staff,
applicable to staff in all day services or staff in intensive
day services? The language of the provision appears to make the
regquirement applicable to all day services settings.

RESPONSE: The requirement is intended to apply only to those
day service settings which are intensive in nature. The
language of the provision has been changed to state the
applicability of the requirement correctly.

COMMENT: Respite care should not be a core service in the Part
H services. The Part H services, even though an entitlement,
are not fully funded currently. The definition of Part H

services should not be broadened to include respite care.

RESPONSE: The definition of Part H core services in ARM [Rule
XXVIII] 46.8.1702(4), does not mention "respite" as one of the
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core services, nor is it the department’s intent to make respite
an entitlement. However, the department will add language to the
respite definition in ARM [Rule XXIX] 46.8.1703 (19), and to the
services requirements in ARM [Rule XXXII] 46.8.1708(9),
providing that respite services are available relative to
funding.

COMMENT; The provisions of ARM [Rule XXIV] 46.8.1608(6) (a) and
(6) (b), requiring that a person receiving federally funded
intensive adult day or work services be a former resident of an
ICF/MR and not earn more than 50% of the minimum wage in the
work activity center or sheltered workshop, are discriminatory
and defeat the whole idea of what providers are trying to do for
people who have intensive needs.

RESPONSE: The department agrees that this language is
discriminatory towards and detrimental to the persons affected.
This provision, however, is a federal requirement in relation to
the medicaid funding and the language of the provision is taken
directly from federal authority. The department continues to
request that this federal requirement be eliminated.

COMMENT: Rita Schilling, the director of Job Connection, Inc,
and one of the members of the committee that worked on
developing the rules, submitted a general comment on the rules:
"They have seemed clearer every time that I have reviewed them.
Providers and the state have exchanged many ideas in this
process. We took on an enormous project when we decided to maka
all of the changes in the contract, budgeting and changing the
rules. I am comfortable that it is now time to forge ahead and
see what our work accomplishes for our system. I imagine that
there will be some changes needed in clarity and content as we
work with what we have established. It is impossible to foresee
every difficulty before starting with this magnitude of change.
The fact that our system is willing to analyze the processes it
has put in place to see if they are achieving our purposes is
the reason we have such a healthy system. With the issues
facing human services we cannot stay stagnate." "1 am pleased
that we were able to compromise on the staffing rule even though
there were so many diverse opinions about what it should and
should not contain. I think we will find ways to continue to
work on some of the underlying issues that caused major
disagreements. It is time for the discussion to be over so that
we can start to work with these rules . . . 1 want to thank
your staff for all of the hours of work that I know went into
making the changes possibkle."

RESPONSE: The department thanks Ms. Schilling for her comments
and support. The department also thanks all of the committee
members and contractors who provided the department with their
time, efforts and feedback. This project could not have been
completed without their help.
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COMMENT: ARM [Rule XXVI] 46.8.1610(4) (a) and (4) (b), requiring
certain safety features in supported 1living settings and
specifying the locations for those features, may not be
enforceable in settings that are leased or rented from landlords
that are not providers of developmental disabilities services.
In addition the presence of fire extinguishers may cause a
person to attempt to stop a fire rather than evacuating the
apartment.

(9] : The department believes that the contractor can
inform landlords about how many fire extinguishers and smoke
detectors there must be and where they must be located. If the
landlord is unable to meet the requirements, then the safety
features may be provided by the contractor and be funded in
whole or in part by the contractor, the person receiving
services or the family of the person receiving services.

The State Fire Marshall states that the language regarding the
prlacement of smoke detectors is correct and that the fire code
for developmental disabilities group homes requires that the
fire extinguisher must be located in the kitchen area. The
department. defers to the interpretation of the State Fire
Marshall and so the provision will remain as it was originally
stated.

The State Fire Marshall states that training for individuals
must focus on evacuating the building safely. He also states
that providing the required fire extinguishers does not mean
that the consumers must be trained in how to use the
extinguishers. The extinguishers, if used, are to be used by
support staff, family members, neighbors or fire fighters. The
department also agrees that the first thing in the individual’s
mind should be evacuating the building if a fire occurs. 1In
fact, whether or not an individual has that skill or seems
capable of learning that skill is a critical decision in
determining whether or not a person should be receiving that
level of supported living services.

COMMENT: ARM {Rule XIX] 46.8.1101(6), regarding education and
training requirements, in stating that "training . . . must be
provided in the development of the following areas . . ." seems
to say that if training does not occur in all of the areas
listed, then the training violates the rule. The "must" in the
rule should be changed to "should."

RESPONSE: The department agrees that the language is misleading
and will change the rule as suggested.

COMMENT: The following should be added to ARM [Rule XV]
46.8.1905 on staffing for family education and support services:

"A family support specialist assistant must meet the
certification requirements as specified by the family

12-6/29/95 Montana Administrative Register



-1145-

support specialist certification committee for family
support assistants."

RESPONSE: fThe family support specialist assistant language has
not been included in the rules because the certification process
for family support specialist assistants is not yet finalized
and should not be referred to until the process is established
in rule. Once the certification process is completed, tested
and published, the rule will be amended as requested.

COMMENT: The definition of "abuse" in ARM 46.8.102(1) should be
changed to that found at 52-3-803(1), MCA. In addition,
definitions of "exploitation" as found at 52-3-B03(3), MCA,
"neglect" as found at 52-3-803(7), MCA and "sexual abuse" as
found at 52-3-803(10), MCA should be included. If the terms are
added, then "exploitation, neglect and sexual abuse" should be
added to ARM 46.8.102(21).

RESPONSE: The department agrees and will change the rules as
suggested.

COMMENT: The rules should require provider facilities to meet
American Standards Institute (ANSI) or ADA Accessibility
Guidelines for accessibility.

RESPONSE: Compliance with the accessibility requirements of the
Americans With Disabilities Act are in the first place the
responsibility of the provider of services. The state, however,
may have responsibilities for assuring that the standards are
implemented. Those standards in relation to physical access to
service settings are physical standards. The implementation of
those standards through these rules may be inappropriate since
these rules primarily concern programmatic standards. These
rules do npot address in detail requirements for physical
settings that would be subject to licensing requirements
otherwise.

COMMENT: Are federally funded intensive services available for
adults who are not medicaid eligible?

RESPONSE; While federally funded intensive services are not
available for adults who are not medicaid eligible, there are
state funded intensive services available. The eligibility

requirements for state funded intensive service were
inadvertently left out of the rule notice, but will be included
in the final notice.

COMMENT: Are intensive services available to adults who wish to
pay privately?

RESPONSE: Private pay relationships do occur. Those

relationships, however, are developed and negotiated between the
provider and the parties seeking the services. The department
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does not license, monitor, determine eligibility for or evaluate
the appropriateness of private pay agreements.

(o] NT; 1Is the eligibility for intensive adult services in ARM
[Rule IX] 46.8.317, predicated upon the federal or the state
definition for the term "developmental disability?"

RESPONSE: Eligibility for all developmental disability services
is based on the state definition, unless otherwise specified.
The definition of developmental disability in ARM [Rule I}
46.8.301(1) is the definition provided in state statute at 53-
20-202(3), MCA,

COMMENT: The use of an internal grievance procedure in the
appeal process for Part H funded family education and support
services may not be required before proceeding with the appeal
process at 34 CFR 303.420 through 303.425. The rule seems to
imply that the internal procedure must be exhausted before the
34 CFR appeal procedure may be used.

RESPONSE: The department agrees and will change the rule to
clarify that an appealing party is not required to use the
appeal process of the provider.

COMMENT: The department should consider including in the
background check requirement in ARM [Rule XIV] 46.8.1902 on
staffing a requirement that a check include checking with the
protective services agency to determine whether there has been
a substantiation of abuse or neglect upon a person seeking a
direct care staff position.

RESPONSE: The department will include the requirement for a
background check with the protective services agency when the
protective services agency has completed implementation of a
registry and adopted rules to govern the process and criteria
for placement on the registry.

COMMENT: 1Is there a mechanism internal to the department which
can screen, at a minimum, those staff who have committed abuse
or neglect against clients while working for other providers or
for the department directly?

RESPONSE: The department does not at this time have an internal
registry for persons employed by the department or by providers
who as direct care staff abuse or neglect a client. The
department is looking into ways by which information concerning
known abusers may be shared with prospective employers.

COMMENT; Does ARM ([Rule XVI] 46.8.1906, concerning staff
competencies, require training for direct care staff in non-
intensive services? If not, why is there no requirement?

RESPONSE; There are several curricula available to providers
which address the competencies specified in this rule. The
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department believes that to require use of certain designated
curriculum is too prescriptive. The needs of persons served are
best met by the providers selecting the training curriculum most
suitable to the service and providing verification of the
provision of that training and the competency of staff in that
training. The exception to this is the DDCPT curriculum, or its
equivalent, which has long been a requirement for intensive
services.

COMMENT: ARM [Rule XXII) 46.8.1602, regarding Adult Services
performance requirements, should include a provision requiring
the provider to respect the individual’s choice with regard to
daily routines and activities. In addition, clients should be
allowed the freedom to make daily living choices free from the
team decision making process.

RESPONSE: The department believes that recognition and respect
for an individual’s choice is adequately addressed in ARM [Rule
XXI) 46.,8.1601 and in ARM 46.8.201 through 46.8.212, concerning
the individual planning process.

COMMENT: The language "when needed or requested" should be
included at ARM [Rule XXTII] 46.8.1605(5)(c), regarding
assistance in the selection of clothing.

RESPONSE: The department believes that the provision of
assistance is inherently predicated upon a need or request being
present. Therefore the suggested language is not needed.

COMMENT: The provision of ARM [Rule XXIII] 46.8.1605(6),
providing that an IP team must approve an individual‘s decision
to remain at home, is inappropriate. What 1is the basis and

authority for this? If this requirement is not changed, then
the rule should be clarified to provide that the IP tean
approval is only required when the person is staying at home on
a long term basis.

RESPONSE; The department believes that it is imperative that IP
teams be involved in the issue of whether the individualized
emergency response system adequately meets the person’s
particular safety needs. The rule is not intended to limit the
individual’s choice regarding remaining at home. The rule is
directed at the provider and team to assure that the person’s
choice is respected and to ensure that the person’s safety needs
are determined and met. The questions regarding whether the
individual is capable of using the emergency response system,
has received the necessary training to be safe and should be
provided further training must be resolved at this level.

COMMENT; What are the differences between a "case manager", a
wgupported 1living coordinator", and an "intensive support
coordinator"? Are they potentially the same person? Would a
person in services be involved with more than one of these?
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RESPONSE: The differences Dbetween the supported 1living
coordinator and the intensive support coordinator are delineated
by the definitions provided in ARM 46.8.102. In essence, a
supported living coordinator coordinates the necessary supports
for a person receiving supported living services, while an
intensive support coordinator coordinates supports for a person
receiving intensive family education and support.

Case manager refers to DD case management as a medicaid state
plan service. Case management is targeted to persons with
developmental disabilities who are 16 years of age and older.
A more detailed description of DD case management is found in
ARM 46.12.1901 through 46.12,1940,

A person cannot receive reimbursement for providing more than

one of these three services, Furthermore, ARM 46.12.1939(7)
precludes a provider of direct care services from being a
provider of case management services. Supported living

coordination and intensive support coordination are both direct
services.

A person in supported living may have both a supported living
coordinator and a case manager. A person in intensive family
education and support may not have both an intensive support
coordinator and a case manager.

COMMENT: A definition of crisis management in ARM 46.8.102
would be helpful.

RESPONSE: The term crisis management is being deleted. In
order to be consistent with the language in the department’s
contract for case management services, the phrase "assists
individuals through crises situations" will be used to describe
the responsibility of the case manager.

COMMENT: Does "family"™ in ARM 46.8.102(18) include siblings?

RESPONSE: Siblings who live with a child are members of the
family because, as provided in the language of the definition,
they are others with whom a child lives.

: In the definition of "family™ in ARM 46.8.102(18) does
the term "who are legally responsible for the child’s welfare"
qualify all three categories listed after the last comma in the
sentence, or is it only referencing “other persons".

RESPONSE: The term is only referencing "other persons". The
other two groups, others with whom a child lives, and non-
custodial parents, would be considered family for the purpose of
this rule with or without legal responsibility for the child,

COMMENT: Rule 46.8.106, Confidentiality, should include a
provision to allow the disclosure of information to the state
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protection and advocacy program. It would elimipate the
appearance of conflict between state rules and federal law.

RESPONSE: A new subsection (7) has been included in the rule to
provide for the disclosure of information to the extent required
by federal or state law. This provision will account for the
requirements of 42 USC §6042 and any other pertinent state or
federal law.

COMMENT: The Montana Advocacy Program requests that the
administrative rules include client rights.

RESPONSE: Client rights will be adopted in administrative rule
during the next fiscal year. Work on that adoption is in the
work plan for the department staff.

The Department has changed ARM [Rule II] 46.8.302 to provide a
comma for grammatical clarification.

The Department has changed, ARM 46.8.307, [Rule VI] ARM
46.8.310, {Rule IX] 46.8.317 and [Rule XI] 46.8.321 to provide
for textual clarification by stating the full name for the
intensive services review committee,

9. Effective July 1, 1995, and in accordance with Chapter
546 of the 1995 Legislature, the Department of Social and
Rehabilitation Services is abolished and its duties and programs
will be assumed by the new Department of Public Health and Human
Services. In accordance with 2-15-135, MCA, all references in
these rules to the Department of Social and Rehabilitation
Services will be changed to the Department of Public Health and
Human Services.

) (@72
02/ Zrarr v

Rule Reviewer

Rehabilitation Services

Certified to the Secretary of State June 19, 1995.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rule 46.10.403
pertaining to AFDC

NOTICE OF THE AMENDMENT OF
RULE 46.10.403 PERTAINING
TO AFDC ASSISTANCE

assistance standards STANDARDS
TO: All Interested Persons
1. on May 11, 1995, the Department of Social and

Rehabilitation Services published notice of the proposed
amendment of rule 46.10.403 pertaining to AFDC assistance
standards at page 801 of the 1995 Montana Administrative
Register, issue number 9.

2. The Department has amended rule 46.10.403 as proposed.

3. The Department has thoroughly considered all
commentary received:

COMMENT: The notice of proposed amendment of ARM 46.10.403
states that the AFDC payment amounts are being increased due to
recently published changes in the federal poverty levels. The
department should not increase the AFDC payment amount without
showing what the increases in the federal poverty levels were.
Additionally, when did the department have knowledge of the
increases in the federal poverty levels? Will expenditures
exceed the legislature’s appropriation for AFDC payments as a
result of the proposed increase in AFDC payment amounts? If so,
did the department inform the legislature that expenditures
would exceed appropriations? If so, when was the legislature
informed of this?

RESPONSE: The department did advise the legislature that annual
increases in the federal poverty levels would result in
increased AFDC expenditures for the 1996-1997 biennjum. Since
the department took into consideration these projected increases
in the poverty levels in preparing its estimates of AFDC
expenditures, the amount requested from the legislature was
enough to cover AFDC expenditures despite the increased payment
amounts. Although the amount appropriated in House Bill 2 for
AFDC payments is somewhat less than the amount requested, it is
anticipated that actual AFDC expenditures during the biennium
will not exceed appropriations.

Notice of the 1995 poverty levels were not published in the
Federal Register until February, 1995. However, the department
was aware prior to their publication that the poverty levels for
1995 would be higher than the 1levels for 1994 as there has
consistently been an inflationary trend. Hence the department
knew and advised the legislature that there would be increases
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in AFDC payment amounts even if the legislature continued the
ADFC payment rates at the same percentage of poverty, 40.5%.

The Governor’s Executive Budget for Fiscal Years 1996-1997
submitted to the legislature in November, 1994, specifically
noted that increased appropriations for the AFDC program were
necessary due to anticipated increases in the federal poverty
level as well as increases in the AFDC caseload. Page B36 of
the Governor’s Executive Budget stated as follows:

Before time-limited benefits take effect, the
department estimates that the average number of AFDC
cases wWill increase, as will the average payment in
each case. (Even though the state will continue to
pay an AFDC benefit based on 40.5% of the federal
poverty rate, the federal poverty rate is recalculated
each year and is expected to increase during FY96 and
FY97.)

Oon March 4, 1995, the department prepared a table entitled
"poverty Index—-Impacts of Change" which showed projected
increases in monthly payment amounts for 1996 and 1997 at
different percentages of poverty. This table reflected
increases in payment amounts each year based on increases in the
federal poverty index. For example, it showed that the monthly
payment amount for a family of three at 40.5% of poverty was
$416 in 1994 but was projected to be $425 a month in FY96. The
2.14% inflation increase assumed for FY9%6 in preparing this
table is consistent with the actual inflationary increase
reflected in the 1995 federal poverty levels.

The department felt it was sufficient in the notice of proposed
amendments to the AFDC standards rule to explain that there had
been increases in the federal poverty levels without publishing
the 1995 poverty levels themselves. They were published in the
Federal Register, Vol. 60, No. 27, at page 7772. A copy of the
1995 poverty levels can also be obtained from the department.

COMMENT: The department did not adequately explain why the
tables of gross and net monthly income standards and payment
amounts for use when there are no adults in the assistance unit
and there is no shelter obligation being deleted. Nor did
the department indicate what the results of this change will be.

RESPONSE: Data collected from The Economic Assistance
Management System (TEAMS), the department’s computerized AFDC
and food stamp information system, and from a survey of county
eligibility staff demonstrated that all '"child only" cases
(i.e., cases where there is no adult in the assistance unit)
surveyed had a shelter obligation. Based on this information,
the department’s current policy is to deem all child only
assistance units to have a shelter obligation. As a result of
this policy the child only, no shelter standards and payment

Montana Administrative Register 12-6/29/95



-1152-

amounts are never used. They are therefore being deleted
because they are unnecessary.

There is no fiscal impact as a result of the elimination of
these tables because under the department’s present policy there
were no households whose eligibility and grant amount were being
determined using the lower "no shelter" standards and payment
amounts.

4. Ef fective July 1, 1995, and in accordance with Chapter
546 of the 1995 Legislature, the Department of Social and
Rehabilitation Services is abolished and its duties and programs
will be assumed by the new Department of Public Health and Human
Services. In accordance with 2-15-135%, MCA, all references in
these rules to the Department of Social and Rehabilitation
Services will be changed to the Department of Public Health and
Human Services.

5. The rules will become effective July 1, 1995,
e G Tl (RLA
Rule Reviewer Director, Soclal and

Rehabilitation Services

Certified to the Secretary of State June 19, 1995,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

in the matter of the
adoption of Rule I and the
amendment of rules
46.10.404, 46.10.408,
46.10.409 and 46.10.410
pertaining to AFDC child
care services and at-risk
child care services

NOTICE OF THE ADOPTION OF
RULE I AND THE AMENDMENT OF
RULES 46.10.404, 46.10.408,
46.10.409 AND 46.10.410
PERTAINING TO AFDC CHILD
CARE SERVICES AND AT-RISK
CHILD CARE SERVICES

TO: All Interested Persons

1. on May 11, 1995, the Department of Social and
Rehabilitation Services published notice of the proposed
adoption of Rule I and the amendment of rules 46.10.404,
46.10.408, 46.10.409 and 46.10.410 pertaining to AFDC child care
services and at-risk child care services at page 831 of the 1995
Montana Administrative Register, issue number 9.

2. The Department has amended rule 46.10.404 as proposed.

3. The Department has adopted the following rule as
proposed with the following changes:

[RULE 1] 46.10.810 JOBS CHILD CARE Subsections (1) and
(1) (a) remain as proposed.

(b) The child for whom the care is provided must be EITHER
INCLUDED IN THE AFDC ASSISTANCE UNIT OR A RECIPIENT OF
SUPPLEMENTAL SECURITY INCOME (SSI) UNDER TITLE XVI OF THE SOCIAL
SECURITY ACT AND MUST BE:

Subsections (1) (b) (1) through (1) (b)(ii)(A) remain as
proposed.

(B) 48 under the supervision of a court.

Subsection (2) remains as proposed.

AUTH: Sec. 53-4-212 and 53-4-719 MCA

IMP: Sec. 53-4-701 and 53-4-716 MCA
4. The Department has amended the following rules as

proposed with the following changes:

46.10,40 TRANSITIONAL CHILD CARE, REQUIREMENTS

Subsections (1) and (1) (a) remain as proposed.

(b) age 13 er-elder3f+ to 18, or—if 18;—a WHO ARE full-
time gtudent STUDENTS expected to complete their school program
by age 193—and IF THE CHILD:

(i) the —ehild is physically or mentally incapable of
caring for himself or herself, as determined by a physician or
licensed or certified psycholoqist, or

(ii) IS under the supervision of the court; or and-weuld
be-—a—dependent—ehild—except for —the-receipt—of —supplemrental
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seeurity—-income benefits—under Title XVi-or fester-care-benefits
underFitle IV-Eeof the—-Hooial-Security Aoty

(iii) whe would be_a dependent ¢hild AS DEFINED IN ARM
46.10.110 except for the receipt of benefits under supplemental
security income (SSI) under Title XVI or foster care under Title
IV-E of the Social Security Act.

Subsections (2) through (4) (a) remain as proposed.

(5) _Famjlies must report changes of;;ncom ., gngng s in

old compositi address es st.
to report an these cha s could es in
a [¢) its Whe i eives nsitjo
d care assistanc or which it is ot e e
amount. larger than that to which_it is gnt;;lgd;

Subsections (5)(a) and (5)(b) remain as proposed.
£€y (c) FThe family ds—reauired—%te WUST repay the
epa ent 100% of the amount which the fa m;lx was overpajd if
_HwQ“QIE_Xmgn&_ué§ﬁ0§2§gg by the department’s error or in the

on- udu error
Subsections (7) through (9)(a)(ii) remain as proposed in
text but are renumbered (6) through (8)(a)(ii)

(iii) _whether the family was _in vjolation of the
requirements of subsection 3) of this rule; and

Subsection (9)(a)(iv) remains the same in text but is
renumbered (8) (a) (iv).

AUTH: Sec. 53-4-212 and 53-4-719 MCA
IMP: Sec. 53~4-701 and 53-4-716 MCA

46.10.409 SLIDING FEE SCALE FOR TRANSITIONAL CHILD CARE

Subsection (1) remalns as proposed.
tep-parent come is no eeme s
full:

Subsections (1) (b) through (2) remain as proposed.

AUTH: Sec. 53-4-212 and 53-4-719 MCA
IMP: Sec. 53-4-701 and 53-4-716 MCA

46.10.410 AT-RISK CHILD CARE SERVICES Subsection (1)
through (2) (a) remains as proposed.

(i) A family is at risk and is income-eligible for
assistance if its gross income is at or below the maximum income
for a family of its size set forth in the tables in ARM
46.10.409. All Eeducation income from scholarships, grants,
loans and—werk—otudy will be excluded as well as earned income
tax credits, tribal per capita payments, VISTA volunteer
stipends, independent living individual needs criteria (INC)
payments for youth, food stamp benefits, and foster care
payments. All supplemental securltv ngom .. 8tate supple: gn; 1
inco in- d __income arned incom epen
living in the household, training re;ated reimbursement, AEQQ
recoupment amount-—=#AAlien sponsor deemed_income, child support
arrearage, earned income tax credit, housing subsidy, irreqular
or _infrequent income of $20 or less and valid loans are exempt.
All other gross family income will be counted.
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Subsection (2)(b) rema1ns as proposed.

(c ) AT-RISK CHILD CARE ASSISTANCE IS AVAILABLE TO A FAMILY
ONLY IF THE CARETAKER RELATIVE AS DEFINED IN ARM 46.10,110 IS
NOT RECETVING EITHER REGULAR AFDC OR AFDC—UEEMBLQXﬁELVEABEuI
BENEF THE CHI OR W CHILD CA SS1S

D IS NO C REGULAR C _OR Cc-U] o)

(d) All children living in the home, who need to be cared
for in order for a family member to work, are eligible under
this funding source IF THEY MEET THE AGE RFEQUIREMENTS OQF
SUBSECTIONS (2)(d) (i) THRQUGH (2)(d)(ii)(B). They Phe—ehildren
mucst—be—under—age—13—er—ifage-13 or-elder—but less—than—18

years—of age;—er—if eover—18;—expected—to_graduate—from—theisr
seheol predram—by age—19.physieall i
self-aare—or—under eourt—-supervisiens The children do not have
to meet AFDC dependent child deprivation criteria provided in
ARM 46.10.303. Children in common, step-children, supplemental
security income (S551I) or Title IV-E foster care children are
eligible. THE CHILD MUST BE;:

L_L UNDER THE AGE OF 13 YEARS; OR

(ii} AGE 13 TO 18 _AND FUL,L IME STUDENT EXPECTED TQ

(o4 'S SCHOO GE 19, EROV|nlB§ THAT
C D_REQUIRES CA BECAUSE THE CHILD EITHER:

(A) PHYSICALLY OR MENTALLY INCAPACITATED AS DETERMINED BY
A PHYSICIAN OR LICENSED OR CERTIFIED PSYCHOLOGIST; OR

(B) _UNDER THE SUPERVISION OF A COURT.,

Subsections (2) (e) through (5)(b)(1) remain as proposed.

(6) The family is—mot required—to MUST repay aneveppay—
ment—eaused the department 100% of the amount which the family
was overpaid if an_overpayment was caused by the department’s
error or the family’s non-fraudulent error.

Subsections (7) through (9)(a)(iv) remain as proposed.

AUTH: Sec. 53-2-201 and 53-4-212 MCA
IMP: Sec. 53-2-108, 53-2-201, 53-2-606, 53-4-212 and 53~
4-231 MCA

5. The Department  has thoroughly considered all
commentary received:

COMMENT: The rationale states that pursuant to federal mandate,
some changes to the rules governing transitional child care are
being made so that they will be consistent with the rules for
the at-risk program. What is the federal authority mandating
consistency between child care assistance programs?

RESPONSE: There is in fact no federal mandate that there be
consistency among all federally funded child care programs.
Rather the Administration for Children and Families (ACF) of the
U.S. Department of Health and Human Services, which administers
the IV-A child care programs as well at the Block Grant Child
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Care program, have urged but not required the state agencies
administering these programs to coordinate the requirements for
the different child care programs so as to create "seamless"
child care delivery systenms.

The department is aware of no provision in the AFDC statute or
regulations addressing this recommendation to create a seamless
system. However, federal regulations governing the child care
and Development Block Grant at 45 CFR 98.10(e) and 98.12(a) do
require coordination with other federal, state, and local child
care programs. Additionally, many federal directives regarding
IV-A child care, such as Action Transmittal No. CC-ACF-AT-92-6
issued by the ACF on September 21, 1992, have made reference to
the desirability of creating seamless child care programs.

Apart from federal requirements or recommendations, it makes
sense for the rules of the different child care programs to be
as consistent as possible., This makes the rules of the programs
less confusing to the families they serve and makes the
administration of the programs easier and less error prone.

COMMENT: The department cited 53-4-212 as well as 53-4-719,
MCA, as rulemaking authority for [Rule I] pertaining to JOBS
child care and ARM 46.10.408 and 46.10.409 pertaining to
transitional child care. Section 53-4=~212, MCA should not have
been cited, because it grants the department authority to make
rules only to carry out the provisions of part 2 of Title 53,
chapter 4, not part 4 pertaining to the JOBS program ahd
transitional child care.

RESPONSE: The department agrees and has corrected this on the
Notice of Adoption.

COMMENT: Subsection (2)(c) of ARM 46.10.410 as the department
proposes to amend it states that the family is not eligible for
at-risk child care if anyone in the immediate family is
receiving AFDC. How is "immediate family" defined for purposes
of this rule?

RESPONSE: It is intended that a family not be eligible for at-
risk child care if either the caretaker relative (as defined in
ARM 46.10.110) or the child for whom child care assistance is
needed receives AFDC. Subsection (2)(c) has been changed and
now refers to the "caretaker relative" rather than using the
term "immediate family."

COMMENT: 1In the at-risk rule, subsection (6) as proposed to be
amended provides that a family is not required to pay 100% of
the amount it is overpaid if the overpayment was caused by the
department’s error or the family’s non-~fraudulent error. How
much will the family be required to repay?

RESPONSE: Currently ARM 46.10.410(6) states that the family is
not required to repay overpayments caused by department error or
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non-fraudulent error. The notice of proposed amendment changed
the rule to say that the family is not required to pay 100% of

such an overpayment. This change was made in error. The
Department intended to state that the family must pay 100% of
such an overpayment. This change in policy is being made

because the department was notified by the Administration for
Children and Families of the U.S. Department of Health and Human
Services, the federal agency which administers the at-risk child
care program, that the department must reqguire families to repay
all at-risk overpayments, even those due to department error or
non-fraudulent household error. The rule is now being amended
to state that.

COMMENT: The language in proposed subsections (1) (b) through
(1)(b) (iii) of ARM 46.10.408 pertaining to transitional child
care and proposed subsection (2)(d) of ARM 46.10.410 pertaining
to at-risk child care is similar but not identical to the
language of subsections (1) (b)(ii) through (1) (b)}{B) of
proposed [Rule I]) which specify requirements for JOBS child care
assistance for children age 13 to 18. Is there any significance
to the differences in wording in the three rules, or are the
requirements the same for TCC, at-risk, and JOBS child care for
children over 13 years of age?

RESPONSE: The requirements are nearly, but not quite, identical
in all three programs. 1In all of these programs child care will
be provided for children age 13 to 18 only if the child is a
full-time student expected to complete the child’s school
program by age 19 and if the child requires care because of
physical or mental incapacity or because the child is under the
supervision of a court., The only difference in requirements for
children age 13 to 18 is that in the at-risk program the child
is not required to be a dependent child who meets who meets the
AFDC deprivation criteria and can be a recipient of SSI or IV-E
foster care benefits, and in the TCC program a child who would
be a dependent child except for the receipt of SSI or IV-E
foster care benefits is eligible.

Since the requirements as to school attendance and need for care
are identical in the three programs, the wording of proposed
subsections (1) (b) through (1)(b){ii) of ARM 46.10.408 and
subsection (2)(d) of ARM 46.10.410 is being changed to parallel
the language of subsections (1)(b) through (1)(b)(ii)(B) of
proposed [Rule I). This will make it clearer that those
requirements are the same in each of the programs.

COMMENT: 1In proposed subsection (9)(a)(iii) of ARM 46.10.408
pertaining to transitional child care, shouldn’t the reference
be to subsection (3) rather than (2)?

RESPONSE: Yes. The reference has been corrected.
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6. Effective July 1, 1995, and in accordance with Chapter
546 of the 1995 Legislature, the Department of Social and
Rehabilitation Services is abolished and its duties and programs
will be assumed by the new Department of Public Health and Human
Services, In accordance with 2-15-135, MCA, all references in
these rules to the Department of Social and Rehabilitation
Services will be changed to the Department of Public Health and
Human Services.

7. The rules will become effective July 1, 1995,

N /.;’/“'
. - =
Hsnan Bl et At o
Rule Reviewer irector, Socilal and

Rehabiljtation Services

Certified to the Secretary of State June 19, 1995.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rule 46.12.204
pertaining to medicaid

NOTICE OF THE AMENDMENT OF
RULE 46.12,204 PERTAINING
TO MEDICAID RECIPIENT CO-

—

recipient co-payments PAYMENTS
TO: All Interested Persons
1. On May 11, 1995, the Department of Social and

Rehabilitation Services published notice of the proposed
amendment of rule 46.12.204 pertaining to medicaid recipient co-~
payments at page 806 of the 1995 Montana Administrative
Register, issue number 9.

2. The Department has amended rule 46.12.204 as proposed.

3. The Department has thoroughly considered all
commentary received:

COMMENT: The proposed amendment to change the co-pay cap from
$200 per household to $200 per recipient could increase a
medical provider’s bad debt liability.

RESPONSE: Co-payments are an attempt for appropriate
utilization of health care services,. According to 42 CFR
447.115 (Code of Federal Regulations), a recipient’s inability
to pay the co-payment does not lessen his or her liability for
the co-payment. Providers currently collect co-payment from
non-medicaid eligible individuals who are covered by either
private insurance, medicare, or other third party payor. The
fact that some medical providers elect not to collect co-
payments from medicaid recipients is a matter of choice.
Medical providers may want to establish monthly repayment
agreements with medicaid recipients.

COMMENT: Co-payments will increase per claim when outpatient
hospital services are billed by CPT-4 Code.

RESPONSE: The co-pay rule is not being changed to increase the
amount of co-pay per outpatient hospital service. The change in
billing certain services will be an accurate reflection of the
services provided. Co-payments will increase under the new
billing process but are still nominal.

COMMENT: When a case number is assigned to an existing
household, there is no link between the new number and the old
number and co-payment exceeding the intended limits could be
applied. How often does reassignment of household numbers occur
and what are the budget projections specific to the co-pay rule
change. How much staff time will be saved when employees no
longer have to manually make adjustments to the computerized co-
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payment tracking system and what will the freed up time be used
for?

RESPONSE: It is difficult to define the actual number of
households where more than one case number was assigned. In one
year, there were 463 recipients who moved in and out of various
households and their co-payment history did not follow them due
to the current tracking system. The situation is further
complicated when there is more than one deprivation code within
a household. The current tracking system does not recognize the
two case numbers as one household. The amendment to the co-pay
rule will provide a procedure that follows the administrative
rule, It is impossible for a procedure to follow the current
rule due to limitations of the tracking system.

Under the proposed rule change, the department estimates 463
recipients will be positively affected as their co-payment
history will follow them. There are approximately 3613 cases
with two adults that may experience more co-pay liability with
the cap changing to a recipient basis instead of a household
basis. Of these 3613 cases, the system does not recognize and
therefore, we cannot accurately predict how many of the
recipients are pregnant and therefore, co-pay exempt. Due to
these unknowns, the department assumes minimal budget impact
specific to the change in the co-pay rule. In March, 1995, only
1549 cases met their co-pay cap. There are approximately 36,351
cases Where co-pay is applied. There are approximately 129,000
eligible medicaid recipients. Not all of the 129,000 eligible
recipients have co-payments applied.

Minimal staff time will be saved by changing to a recipient
rather than a household cap (estimate saving of 20 hours per
year). Department staff will utilize this time to perform other
assigned program duties, e.g. research impact of volume purchase
of hearing aids. More importantly, this change will ensure that
recipient co-pay caps are applied in a consistent and fair
manner.

COMMENT: The department should evaluate services provided by
Health Maintenance Organization (HMO) as cost effective before
exempting those services from co-pay.

RESPONSE: Federal Regulations at 42 CFR 447.53 requires the
services provided by an HMO to be exempt from co-payments. The
cost associated with the services provided by an HMO are
post=co-payment application (medicaid reimbursement after co-
payment applied).

COMMENT: Most Montana medicaid recipients do not have the money
to pay the current medicaid co-payment rates. With a family
size of four, this rule change will increase the medicaid
household responsibility from $200 to $800 per fiscal year,
which they cannot afford.
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RESPONSE: The co-payment rates established by Montana medicaid
are nominal and in accordance with 42 CFR 447.54 (Code of
Federal Reqgulations). The stated concern that a family of four
will now have a co-pay liability of $800 is inaccurate as not
all four family members would have co-payments applied.
Children under the age of 21 and pregnant reciplients are exempt
from co-payment. In the stated concern, a scenario could exist
where two disabled adult children reside within their elderly
parents home and all four individuals could be medicaid eligible
due to SSI. All four recipients would have individual case
numbers relative to the deprivation code of SSI. The current
tracking system does not recognize all four case numbers as
residing in one household. Therefore, the system applies a co-
pay cap of $200 for each case number. Under this scenario, the
rule change has no effect.

4. Effective July 1, 1995, and in accordance with Chapter
546 of the 1995 Legislature, the Department of Social and
Rehabilitation Services is abolished and its duties and programs
will be assumed by the new Department of Public Health and Human
Services. In accordance with 2-15-135, MCA, all references in
these rules to the Department of Social and Rehabilitation
Services will be changed to the Department of Public Health and
Human Services.

5. The rules will become effective July 1, 1995.

Dr

Rule Reviewer

Difector, Social and
Rehabilitation Services

Certified to the Secretary of State June 19, 1995,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rules 46.12.503
through 46.12.509 pertaining
to medicaid inpatient and
outpatient hospital services

NOTICE OF THE AMENDMENT OF
RULES 46.12.503 THROUGH
46.12.509 PERTAINING TO
MEDICAID INPATIENT AND
OUTPATIENT HOSPITAL
SERVICES

— e o e

TO: All Interested Persons

1. Oon May 11, 1995, the Department of Social and
Rehabilitation Services published notice of the proposed
amendment of rules 46.12.503 through 46.12.509 pertaining to
medicaid inpatient and outpatient hospital services at page 779
of the 1995 Montana Administrative Register, issue number 9.

2. The Department has amended rules 46.12.503, 46.12.504,
46.12.505, 46.12.506 and 46.12.509 as proposed.

3. The Department has amended the following rules as
proposed with the following changes:

46.12.507 QUTPATLIENT HOSPITAL SERVICES, SCOPE ARD
REQUIREMENTS Subsections (1) through (3)(e) (i) remain as

proposed,

(ii) therapeutic services that are _ingident to physician
services and provided under the direct personal supervision of
a physician., OUTPATIENT PHYSICAL THERAPY, OCCUPATIONAL THERAPY
AND SPEECH THERAPY ARE SUBJEC (0]

SUPERVISIQON REQUIREMENT.
Subsection (4) remains as proposed.

AUTH: Sec. 53-2-201 and 53-6-113 MCA
IMP: Sec. 53-2-20), 53-6-101, 53-6~111, $53-6-113 and 53-
6-141 MCA

6.12.508 OQUTPATIENT osp SERV S U.
Subsection (1) remains as proposed.
(a2) Except for the services reimbursed as provided in

subsections (3) _through +9} (7), #Aall facilities will be
reimbursed on a retrospective basis, Allowable costs will be

determined in accordance with ARM 46.12.509(2) and subject to
the limitations specified in ARM 46.12.509(2) (a), (b) and (c).
The department may waive retrospective cost settlement for such
facilities which have received interim payments totaling less
than $100,000 for inpatient and outpatient hospital services
provided to Montana medicaid recipients in the cost reporting
period, unless the provider requests in writing retrospective
cost settlement. Where the department waives retrospective cost
settlement, the provider’s interim payments for the cost report
period shall be the provider’s final payment for the period.
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Subsection (2) (a) remains as proposed.
(3) Except as otherwise specified in these rules, the

following outpatlgnt hospxtal serv1ces will pgAgg;ngzggg\gnggg
a p_os ect j each serv
n_subsections (4) throth +9¥ (7) Of this rule,

Subsections (4) through (4)(a)(iii) remain as proposed.

{b) For clinical diagnostic laboratory services where no
medicare fee has been assigned, the fee is 60% 62% of usual and
customary charges for a hospital designated as a sole community
DMM_M_M__I;&MJAM

s a s d 6 3 o

customary charges for ospit 5
sole_commupity hospital as defined in ARM 46, 12,503,

Subsectxons (4) (¢) and (4)(d) remaln as proposed

ﬁ@ﬁjmw%ﬂﬂlﬁeiw—mh—ﬁgﬁm

Non-emergent emergency room seryices provided to a

PASSPORT recipient, when _the PASSPORT provider has___not
authorized the services, will be reimbursed a prospective fee of
520 per emergency room_visit PLUS ANCILLARY REIMBURSEMENT FOR
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LABORATORY, IMAGING AND OTHER DIAGNOSTIC SERVICES. The fee is
a_bundled payment per visit for all outpatient services provided
to the patient including, but pot limited to, NURSING, pharmacy,
i N U EN other OUT N v s
SICIAN SERVICES ARE_SEPARATELY BILLAB ACCORDING TO TH
APPLICABLE RULES GOVERNING BILLING FOR PHYSICIAN SERVICES,
Subsections (8) through (9)(b) remain as proposed in text
but are renumbered (6) through (7) (b}).

e subs 7
os iv i -
alf- o] s, as ine
dled ospectiv e ie e jnclu
chiatric sychologica t tments vic
laboratory and imaging services, drugs, BIQLOGICALS, SUPPLIES,
EQUIPMENT, the jes, nurses ocial wo s i

licensed professional counselors and other outpatient services
THAT ARE PART OF OR INCIDENT TO THE PARTIAL HOSPITALIZATION
PROGRAM, except as provided in subsection 493(7)(d).

Subsections (9)(d) and (9)(e) remain as proposed in text
but are renumbered (7)(d) and (7) (e).

AUTH: Sec. 53-2-201 and 53-6-113 MCA
IMP: Sec. b3-2-201, 53-6-101, 53-6=111, 53-6-113 and 53-
6-141 MCA

4. The Department has  thoroughly considered all
commentary received:

COMMENT: We support the proposed 3% increase in the DRG base
payment rate. While a 3% rate increase is welcome, medicaid
rate increases historically have lagged behind inflation. With
no weight changes and minimal rate increases, rates fail to keep
up with costs. We are concerned specifically that even though
the base price is being inflated, the DRGs for delivery and
newborn services to mothers and their babies appear under-
weighted. The relative weights are particularly low for
caesarean section delivery. A sample of hospitals shows that
many hospitals are delivering babies for less than 50% of their
normal charges, and less than 85% of their actual costs. No
hospital among the sample was able to deliver babies within
their allowable costs. The small inflation increase is not
adequate to lift those DRGs to a reasonable payment level. MHA
recommends that the department, within its available
appropriation, increase the above referenced DRGs to provide a
payment of at least 62% of average charges, which would provide
hospitals reasonable payment consistent with actual allowable
costs.

RESPONSE: The department believes that the proposed overall
inpatient hospital rates are reasonable and adequate and in
compliance with all requirements. The department recognizes
that when viewed in isolation, individual DRGs may not cover all
costs of those particular services. However, it must be
recognized that there are other DRGs where payments exceed
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costs., The adequacy of reimbursement must be evaluated based
upon the overall amount, rather than based upon a few select
DRGs. When viewed as a whole, the department believes that the
rates meet all requirements.

The department received comments from hospitals regarding
reduced payments for obstetric services when the current DRG
system was implemented in July 1993. The department’s response
was:

"The department believes that the proposed payments
for delivery of babies are appropriate. Weights for
delivering babies were set in the same way as weights
for all other DRGs. The weights reflect the average
charges for these services statewide, relative to

charges for other services. 1t would defeat the
purpose of a prospective payment system to
artificially inflate these welights. One of the

objectives of the Abt Associates study was to
determine which DRGs were being overpaid and which
ones were being underpaid, and to adjust the weights
to reflect average charges. The department does not
believe that the DRGs for delivering babies should be
deliberately overpaid, as this would be counter-
productive to the goal of achieving efficiency and
economy in hospitals."

The DRG methodology is applied statewide to all hospitals, with
the exception of isolated hospitals, and adjustments to DRG
weights to accommodate one service cannot be performed without
analyzing the impact on the system as a whole.

The department recognizes that the medicaid DRG reimbursement
system needs to be updated periodically to account for cost
increases. The DRG weights and thresholds need to be reviewed
once again, with special emphasis on the obstetrics DRGs that

are allegedly being underpaid. The department has plans to
undertake this process, as discussed in the following comment
and response. We are committed to an inpatient hospital DRG

prospective payment methodology that reimburses hospitals
reasonable and adequate rates.

COMMENT: The  department should begin immediately the
calibration study authorized by the legislature, with review of
DRGs for delivery and newborn services and other low paying DRGs
being a primary focus of the review.

RESPONSE: The department requested funding from the 199%
legislature to perform this project, as recommended by Abt
Associates. Abt recommended that the department make plans to
update, recalibrate and improve system features as part of an

overall program maintenance. Abt recommended recalibration
every three years to update the grouper and recalibrate the
weights. The department recognizes the importance of this
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recommendation and will «conduct the recalibration study
authorized by the legislature.

CQMMENT: Commentor supports the changes proposed to the
catastrophic payment policy. The commentor recommends again
that SRS consider any other surplus budget funds to distribute
towards catastrophic claims. SRS has the transfer authority to
move funds from the hospital budget to fund shortfalls
elsewhere, SRS should be willing to transfer other surplus
dollars to the hospital program when payment pools fall short of
needed amounts.

RESPONSE: The 1993 inpatient hospital study found that
catastrophic cases do exist and recommended additional
reimbursement for these cases. The study identified
approximately 86 cases as catastrophic in the 1988-1991 data.
The department implemented a methodology beginning in fiscal
year 1994 to provide additional reimbursement for such cases and
estimated the funding necessary for catastrophic case
reimbursement. The department adopted this additional
catastrophic payment methodolegy in recognition of the
occasional extremely high cost cases, which previously had been
primarily the burden of the hospitals. In adopting this policy,
the department has assumed a great deal of the risk for these
cases. The department is making a good faith effort to make the
reimbursement system as equitable as possible for all hospitals.

The proposed rules include an estimate of the funding allocated
for catastrophic reimbursement. The proposed rule increases or
decreases the allocated amount proportionately depending upon
the extent to which actual discharges increase or decrease in
relation to estimated discharges. The department will not make
unlimited funds available for catastrophic¢ reimbursement, The
department believes that the proposed rule adequately funds
catastrophic reimbursement.

The department makes every effort to estimate the fiscal impact
of operating the inpatient hospital program and working with the
legislature and provider association to secure appropriate
funding. The department does have some discretion to transfer
medicaid funds among programs where appropriated funding is
lacking or in surplus. Such transfers are determined on a case
by case basis depending upon circumstances affecting the
Medicaid program as a whole. If the department considered it
necessary, such a transfer could be made available to the
hospital program. The department does not consider such a
transfer necessary at this time.

COMMENT: A commentor guestions the accuracy of the department’s
estimate of 16,000 DRG discharges for state fiscal year 1996,
According to department reports, 14,700 actual DRG discharges
occurred in state fiscal year 1994, compared to the advance
estimate of 26,844 discharges. SRS is anticipating a 9 percent
increase in discharges from SFY 94 to SFY 96, even though survey
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data suggests discharges are declining in real terms. SRS
should explain its methodology for estimating discharges and its
affect on the size of the catastrophic and outlier pools.

RESPONSE: The estimate of 26,844 discharges in current ARM
46.12.505 was estimated in the spring of 1993 when DRG
discharges were increasing. At the time, the growth rate was
projected to be 18% per year over the biennium. 1In 1991, the
total number of discharges for all hospitals was 16,338.
Applying a projected 18% increase per year through state fiscal
year 1995, the estimate of discharges for FY 1995 was 26,844.
Also, when the 26,844 estimate was made it included all Montana
hospitals, including the isolated hospitals, even though the
isolated hospitals are exempt from the DRG methodology.
Obviously, the estimate was higher than actual discharges, as
noted by the commentor and the department’s data. This error
did not impact payments for catastrophic cases in 1994, nor do
we expect an impact for 1995 as a result of prorating the
catastrophic case payments as outlined in the rule.

The 16,000 discharge estimate was prepared by the department in
preparing its budget request for the 1995 legislature. This
estimate was prepared in the spring of 1994 using information
from paid claims data and early reports from the department’s
inpatient hospital reporting system. The commentor notes that
actual DRG discharges for 1994 were 14,700, based upon reports
dated 1/13/95. The 1/13/95 report includes data six months
after the 6/30/94 fiscal year end. Generally, this inforwation
is not complete, as hospitals continue to have c¢laims paid for

any given fiscal year well beyond the fiscal year end. For
example, the department’s reports dated 10/3/94 identifies
14,172 discharges. The 1/13/95 report identifies 14,716

discharges and the report dated 4/14/95 identifies 14,854
discharges for state fiscal year 1994. Based upon the time lag
for complete data, usually one year after the state fiscal year
end, the department’s estimate is reasonable.

This estimate has a minimal effect on the size of the
catastrophic and outlier pools. The outlier pools referred to
by the commentor were estimated by the department when
establishing the base rate for DRGs. The pools were estimated
as a percentage of the estimated medicaid payments for the DRG
system. For FY 1994, the estimated medicaid payments were
established as 93.5% of total hospital costs. For example,
total 1991 hospital costs were $38,066,572 and 93.5% of this
figure is $35,592,245. The outlier pool was estimated to
represent approximately 7.7% of $35,592,245 and the catastrophic
pool approximately 6.4% of $35,592,245. The estimated pools
were then used in the calculation of the base rate for the DRG
system. To date, outliers are paying on the average 6.65% of
the DRG payments for 1994 and catastrophic cases are paying on
the average 3.9% of the DRG payments for 1994. The estimate of
discharges is wused only in the final calculations of
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catastrophic cases to determine if the catastrophic case
payments need to be prorated.

COMMENT: Hospitals remain opposed to the recommended changes in
outpatient payment changes. Montana hospitals and MHA are not
opposed to the creation of prospective payment schemes, per se.
We are opposed to new schemes which include the same problems as
inpatient prospective payments, and which will predictably lead
to payment adequacy issues in the future. Chief among the
concerns is that incentives for physician and other health care
providers are not aligned with the incentives in the department
proposals. SRS is also adopting hospital fee schedules even
though historical evidence suggests fee schedules promote higher
utilization of care. Combining these problems in response to
growing outlays of medicaid dollars is hardly a reasonable
course of action. Montana hospitals and MHA urges the
department to reconsider its policies and continue work toward
development of a workable payment system for outpatient
services.

RESPONSE: One of the department’s goals is to ensure that
medicaid recipients receive quality health care, efficiently
provided. In contrast to traditional cost reimbursement,
prospective payment methods are intended to encourage hospital
efficiency, increase fairness by paying similar rates for
similar services and reduce the administrative burden of the
system for both hospitals and the department.

We are pleased that the association does not oppose prospective

payment methods in general, The department’s approach is to
phase in prospective payment, thereby providing hospitals time
to adjust to the new incentives to be efficient. We have

consulted extensively with hospitals about payment for
outpatient services, and we will continue to welcome specific
suggestions about prospective payment methods that would be
suitable for Montana. In addition, the department is working on
aligning incentives for physicians with those of hospitals and
we would entertain any suggestions that the commentor has to
accomplish this.

The department believes that the use of fee schedules for
physician and hospital services will encourage provider
efficiency. Under fee schedules, some providers may increase
utilization. The Health Care Financing Administration often
builds into its payment rate an assumption that utilization will
increase. The department reminds providers that the medicaid
rules require that all services be medically necessary.
Utilization should be based upon patient medical needs rather
than the hospital’s financial interests.

COMMENT: Access to physician office care is the only legitimate
way to deflect inappropriate use of the emergency room.
Passport physicians must be required to provide needed recipient
education about wise use of medical care, together with better

12-6/29/95 Montana Administrative Register



-1169-

access to alternative medical services. The department should
amend the Passport to Health program by adopting a standard for
timely access to physician office services.

RESPONSE: The department has taken a number of steps to assure
physician office access and to educate and gulde recipients in
utilization decisions. The department utilizes several methods
to provide PASSPORT recipients and PASSPORT providers on-going
education. The purpose of this education is to provide both the
recipient and the provider a description of the program with
emphasis on appropriate wutilization of medical services,
Examples include:

Out-Reach - When medicaid recipients are required to
enroll in the PASSPORT program a telephone call is
made to the recipient to explain the PASSPORT program
and tell them what their responsibilities are. If the
recipient cannot be reached by telephone, a card is
mailed to the recipient requesting that they call an
800 number. When the recipient calls, the PASSPORT
program is reviewed with them.

Check-Stuffers - At least once a year medicaid
recipients receive a "check stuffer" which explains
the main points of the PASSPORT program. This check
stuffer is available to doctors’ offices to use in
recipient education.

General Medicaid Bocklet - A general medicaid booklet
which explains the PASSPORT program and other medicaid
programs was distributed to all medicaid recipients in
July 1994. This booklet is provided free of charge
and is available to physicians and hospitals for
distribution. The booklets are being distributed by
the county offices, doctors’ offices, etc.

State-wide information meetings - statewide medicaid
informational meetings were held in 1994. Medicaid
recipients were encouraged to attend these meetings.
The PASSPORT program was explained and recipient
questions were answered,

Provider hewsletter - PASSPORT providers receive a
monthly newsletter. New ideas for recipient education
are presented in these newsletters.

video - A video explaining the PASSPORT program and
other managed care programs is being prepared and will
be available to county offices for use in recipient
education.

Recipient newsletter - A recipient newsletter is being

developed and will be mailed to recipients twice a
year,
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PASSPORT recipient handbook - A PASSPORT recipient
handbook is provided to all PASSPORT recipients. This
handbook explains the program and responsibilities of
the recipient.

Hot 1line - There is a well-publicized toll-free
hotline that PASSPORT recipients can call and get
PASSPORT information, enroll in PASSPORT, change a
PASSPORT provider and ask general medicaid questions.

The department monitors physician access for PASSPORT recipients
through quality assurance reviews. A survey is distributed to
a sample of PASSPORT recipients requesting feedback on a variety
of issues. One of the specific issues is access to the PASSPORT
provider. In recent findings, 44% of recipients responded they
could obtain an appointment within one day. The majority of
recipients, 94%, responded that they were able to get an

appointment within one week. Another assessment was on the
length of time a recipient must wait in the office before seeing
the health care provider. Responses were overwhelmingly

positive, with 75% able to see their provider within 20 minutes.

The department does have requirements and standards for timely
access to physician office services, contained in the
administrative rules and contracts with PASSPORT physicians. In
accordance with ARM 46.12.302, "Providers shall render services
to an eligible Medicaid recipient in the same scope, quality,
duration and method of delivery as to the general public, unless
specifically limited by these regulations." In addition, the
medicaid contract with PASSPORT providers specifically states:
"The PCP shall not utilize discriminatory practices with regard
to enrollees such as separate waiting rooms, separate
appointment days, or preference to private pay patients.”™

COMMENT: MHA urges the department to reconsider the exclusion
of cardiac-rehabilitation services from medicaid coverage. The
history behind the exclusion is one of an arbitrary and
capricious administrative action by SRS. The department should
invest in prevention and rehabilitation as a means of reducihg
future medical costs. Under current policy, SRS pays for high
cost treatment of cardio-pulmonary disease, but refuses payment
for palliative care and rehabilitation. If the department
declines to provide coverage for this important service, the
department should provide the reasoning for its exclusion. 1In
addition, MHA also requests that the department make available
the historical records the department produced in creating this
public policy.

SE: The current rule excludes coverage of cardiac
rehabilitation and other educational programs. The proposed
rules merely reorganize the current rules and do not change
policy. Current medicaid policy excludes coverage of
educational services. This has been the medicaid policy since
the early 1980’s. The department is researching its records
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regarding this policy decision and will make them available to
the commentor. The department will not change the
administrative rules to cover this service at this time.
Changing this policy would have a significant impact on the
Medicaid program. Medicaid has received numerous requests to
cover cardiac rehabilitation services and other educatiocnal
programs. The department will review its policy on coverage of
these services and will discuss this issue with hospital
providers. If the department can document the cost-benefit of
providing these services, we will give strong consideration to
including them in the future. Any information hospitals can
provide to help document this finding would be appreciated.

COMMENT: MHA opposes the department’s exclusion of maintenance
therapy in the outpatient rules., Such care is covered in the

nursing facility setting as part of the daily payment rate, and
it should be available to the general medicaid population. The
department policy should include coverage for preventive care at
lower costs rather than waiting for higher cost care after the
deterioration of patient condition over time. How else does the
department reason many optional services should be retained in
the Medicaid program?

RESPONSE: Maintenance therapy 1is covered in the nursing
facility setting because nursing facilities are reguired by
federal law to provide routine physical therapy services to
maintain range of motion for residents. Maintenance therapy is
not a covered service under the medicaid therapy rules or under
medicare rules and regulations. Basically, this is because it
generally does not involve complex and sophisticated therapies
and procedures and, consequently, does not require the skill and
judgment of a qualified therapist for safety and effectiveness.
Limited funding is available and the department cannot cover
every service and must exercise discretion to determine the
relative priority of various services. The department provides
coverage of services such as well-child visits and mental health
services, but does not cover maintenance therapy. The proposed
changes to the medicaid outpatient hospital rules as they
pertain to therapy services are not a new policy of the Medicaid
program, but a clarification of current policy. No changes will
be made to the proposed rules as requested by the commentor.

COMMENT: The department should modify paragraph (e)(ii) of ARM
46.12.507(3), deleting the requirement that a physician must
provide "direct, personal supervision" of outpatient therapeutic
services provided outside a hospital. MHA believes the language
of paragraph (b)(iii) is more appropriate and factually true.
A1l care rendered by a hospital, regardless of setting, remains
the responsibility of the hospital medical staff.

RESPONSE: This portion of the proposed rules was designed to
follow medicare guidelines for outpatient hospital services.
Hospitals have previously criticized the rules as not clearly
defining covered services. The proposed rules specify coverage
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by following medicare guidelines in the coverage of outpatient

hospital services. The policy this commentor is referring to
involves outpatient hospital services provided outside the
hospital. Under current medicaid rules, services provided

outside the hospital are not covered by medicaid, as the rule
covers only "services provided in a hospital."

The proposed chahge follows medicare in allowing certain
outpatient services to be provided outside the hospital.
Medicare regulations (HCFA - Pub. 10, 230.2) qualify this policy
with a distinction between diagnostic and therapeutic services.
Therapeutic services, which must be incident to physician’s
services, are covered when furnished outside the hospital only
if there is direct personal supervision by a physician.
Outpatient physical therapy, occupational therapy and speech
therapy are not subject to the direct physician supervision
requirement. The department will include this exception
language in the final rule. The provisions of the proposed rule
in ARM 46.12.507(3)(b)(iii) are appropriate with respect to
services provided in the hospital, but further restrictions
apply when the services are provided outside the hospital.

COMMENT : MHA supports the amendment to the proposed rule to
provide 62% of charges to sole community hospitals and 60% of
charges to other hospitals for clinical diagnostic lab services.
The commentor notes the department has transposed the percentage
amounts in the proposed rule.

RESPONSE: We recognize the percentages are transposed and these
will be corrected in the final rule.

COMMENT: MHA remains adamantly opposed to the fee schedule
proposed for imaging services. The RBRVS fee schedule does not
include any hospital cost information, The medicare fee
schedule is based on physician office practice costs. It is
patently unfair to pay hospitals using this fee schedule as
hospitals face tougher standards for personnel and quality than
physician office imaging. Plus hospitals provide 24 hour a day,
every day, access.

COMMENT: Some commenhtors compared their current medicaid
reimbursement with the proposed SRS fee schedule and have stated
that the proposed rate fee is well below the current medicaid
reimbursement rates. The proposed fee is based upon physician
reimbursement services rather than hospitals. oOur costs are not
equitable to a physician’s office practice and therefore our
rates also do not follow. The commentors provided examples of
some of the differences.

RESPONSE: The department has deleted the proposed rules
regarding fees for imaging and other diagnostic services. The
department will review this issue further, develop a revised
methodology and propose a new rule at a later date.
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The proposed rules were designed to make payment amounts more
predictable for hospitals, to encourage efficiency and to
simplify medicaid payment methods by making them similar to
medicare. The proposed changes included fee schedules for
imaging and other diagnostic services based upon 100% of the
technical component of the medicare fee schedule. Since the
original proposal, Abt has been able to analyze medicare cost
reports and to make more precise and reasonable estimates., It
is clear that medicaid’s current payments for these services are
more generous than medicare’s. Based upon continuing analysis
of the proposed methodology, the department has found that the
proposed fee schedule would result in payment levels
significantly below current levels. We expected some decrease
in payment levels, but we did not expect such a significant
decrease as would have occurred. Based upon this finding, the
department decided to delay implementation of the imaging and
other diagnostic fee schedules until a later date. Therefore,
the proposed changes to the outpatient rule for imaging and
other diagnostic services has been deleted from the rules.

COMMENT: The proposed medicaid fee schedule for imaging
services indicates a zero payment for mammogram screening under
HCPCS code 76092. The Health Care Financing Administration
(HCFA) covers the performance and interpretation of screening
mammogram every one to two years, depending on the beneficlary’s
age and risk factors. For 199%, the approved payment for the
screening of mammogram technical component is $41.40. We
suggest that medicaid adopt a similar payment process and
reimbursement amount for screening of mammogram as approved by
HCFA. We believe that such a rule would encourage the screening
of mammogram to aid in early detection of breast cancer and
early treatment,

RESPONSE: The department fully agrees with this comment and

apologizes for the erroneous zero rate for this procedure. It
was purely an oversight on our part that this fee schedule was
released with a zero rate for mammography screening. our

consultants identified this zero rate in the medicare fee
schedule and recommended options for the department to consider.
Medicaid does cover this procedure and it will be reimbursed by
medicaid if the service 1is provided in a certified MQSA
(Mammography Quality Standards Act) facility, as determined by
the department of health and environmental sciences. A rate for
this procedure will be included in the fee schedule for imaging
and other diagnostic services to be proposed at a later date.

COMMENT: We oppose the department’s proposal to pay hospitals
$20 for a "non-emergency", non-authorized emergency room visit.
Abt Associates recommended a basic fee for the emergency room
consistent with a brief encounter, plus payment for lab and
radiology. Because federal law requires hospitals to provide
whatever medical services are needed to determine whether a
medical emergency exists, hospitals should be paid in accordance
with the department’s normal policy. One commentor suggests
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that the department either adopt Abt’s recommendation to allow
payment for lab and radiology in addition to the screening fee,
or to provide a screening fee of $60.

COMMENT: The proposed emergency room screen fee for non-
emergent emergency room services is extremely low and
unacceptable. We believe that if we are to adopt a one-time
fee, that the fee should be a minimum of $50.00 for the
emergency room services, including other ancillary services such
as laboratory, imaging, etc.

COMMENT: 1In regard to the non-emergency fee of $20, we would
request you reconsider this policy. While your attempts to

steer patients to proper venues for cost effective services is .
appreciated, please do not penalize hospitals for those patients
who need and utilize our services. We would ask that you
increase the fee to $50-$%60 or allow us to bill for any
ancillary services while receiving the $20 screening fee. It
seems rather ridiculous that hospitals are asked to provide a
multitude of technical services for $20 while you and I take our
pet to the veterinarian and expect to pay no less than $50-$60
a visit.

COMMENT: We need to treat patients in the emergency room who
demand or need care. The $20.00 reimbursement for unauthorized
ER services provided to PASSPORT recipients is unacceptable. We
recommend an all inclusive fee of $60.00-%$70.00 (minimum) or a
lesser fee with all ancillaries and diagnostic services covered
separately.

: Abt Associates recommended that the department pay
hospitals a screen fee of 520, based on similar fees in other
states. Abt Associates recommended that laboratory and
radiology services not be paid separately (see page 38 of their
report).

The screen fee 1is one part of the department’s efforts to
improve continuity of care provided to beneficiaries while
ensuring care is provided in the most cost effective setting.
on both counts, the emergency room is an inappropriate place for
non~emergency care. The PASSPORT program was designed to give
recipients a "medical home", and we hope that hospitals will re-
direct patients away from the emergency room when they make
unnecessary visits.

The screening fee proposed for hospitals is only part of the
medicaid reimbursement policy for non-emergent emergency room
services. Hospitals need to remember that not all emergency
room services will be paid this screen fee. The screen fee
applies only to those cases where a PASSPORT recipient receives
services in the emergency room that are not authorized by the
recipient’s PASSPORT provider because they are not medically
necessary, and the diagnosis for the service is not on the
department’s broadly defined list of emergency diagnoses. When
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an ER service is provided that does not meet these two criteria,
the hospital claim would be paid at $20. The professional
services provided by a physician in the ER will continue to be
paid under the current medicaid reimbursement rules. The $creen
fee combined with the physician reimbursement would result in
medicaid payment of approximately $45-591.

If a claim is paid with the screen fee and the hospital
disagrees with the PASSPORT provider denial, the hospital can
appeal the denial through the PASSPORT program. This appeal
could be made if in the opinion of the hospital medical staff
the services were considered to be an emergency. In addition,
if an ER service requires considerable resources from the lab
and imaging department, the claim would more than likely be
authorized by the PASSPORT provider. If it is not authorized,
the services can be appealed through the PASSPORT program. If
these services are subsequently determined to be an emergency
the claim will be paid under the current cost based
reimbursement methodology.

The department recegnizes the hospital’s legal and moral
obligation to screen all patients to determine whether an
emergency condition exists and, if so, to at least stabilize the
patient. In the vast majority of cases that might be true
emergencies, either the patient‘s diagnosis will be on the
emergency diagnosis list or the PASSPORT provider will approve
treatment. The screen fee is not intended to reflect the
average cost of screening all patients., Rather, its purpose is
to compensate hospitals for the expense of screening those
patients who turn out neither to have an emergency nor to have
a copdition for which the PASSPORT provider authorizes
treatments. These cases will obviously be the simpler cases.
Hospital providers need to remember that in the recent past,
hospitals received no payment for patients whose care was not
authorized by the PASSPORT provider. Under the proposed policy
hospitals will receive reimbursement for the screen and, if the
above conditions apply, cost based reimbursement as usual.

After further consideration, the department has reconsidered the
proposed policy on a bundled payment for the screen fee based
upon the comments received and additicnal analysis by the
department and Abt Associates. The department will revise the
rule to allow hospitals to be paid separately for laboratory,
imaging and other diagnostic services in addition to the screen
fee. The screen fee will remain at $20, as originally proposed,
and represents a bundled fee for all other outpatient hospital
services as defined in the rule,

co NT: The department’s $20 screen fee proposal creates a
perverse incentive for physicians and HMOs to dump patients on
emergency rooms for routine screening and treatment. If SRS

devalues expensive hospital treatment settings there is no
barrier to physicians who would decline timely access to the
office setting in favor of private paying patients, while
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pushing medicaid patients into the emergency room, SRS must
properly maintain the relative value of emergency room care to
physician care to avoid just this situation. SRS must carefully
craft policies which align provider incentives, not continue to
put providers at cross purposes.

RESPONSE: As noted above, the department will revise the rule
to allow hospitals to be paid separately for the laboratory,
imaging and other diagnostic services in addition to the screen
fee. The screen fee applies only to cases where the PASSPORT
provider has not authorized the service and the diagnosis is not
on the department’s broadly defined list of emergencies. For
all other emergency room visits, the hospital will receive
reimbursement under the current cost based methodology.
Hospital services are not being "“devalued," but rather the
department is paying for claims that previously were denied in
their entirety.

For cases where the screen fee is paid, non-emergent cases, the
hospital is under no obligation to provide treatment. If
treatment is provided by the hospital they must obtain the
PASSPORT providers authorization., Since physicians are paid on
a fee-for-service basis, they forgo revenue when they "dump"
patients onto the emergency room. Even if particular physicians
wanted to dump patients, the hospital is under no obligation to
treat patients in non-emergent cases where the screen fee is
paid. The department does not believe its proposed changes
would encourage physician to dump patients on hospital emergency
rooms. Any physician that would engage in such strategies would
do so under the current rule without regard to the level of
hospital charges, since the physician is not required to pay for
the hospital services.

The department also has quality assurance reviews performed to
monitor situations described by the commentor. A PASSPORT
provider is under contract with the department to provide
management of a recipients health care. Part of this contract
is to provide access to primary care services to avoid
unnecessary utilization of emergency room services. If a
PASSPORT provider was acting as described by the commentor, the
department would take necessary action to change the provider’s
practices or remove the provider from the PASSPORT program.
Accordingly, the department doubts that the implementation of a
$20 screen fee will result in physicians being any more likely
to direct patients to the emergency room than they are now.

When HMOs enroll medicaid beneficiaries, the HMO will be
responsible for paying for ER services its enrollees use and at
rates no lower than those used by the department. We expect
HMOs to discourage patients from using the high-cost services of
an emergency room, If for some reason a particular HMO
encouraged 1its beneficiaries to visit the emergency room
unnecessarily, this issue would be considered in the
department’s review of the quality of care the HMO provides.
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COMMENT: A commentor offered observations regarding the ICD-9-
CM codes that are incorporated in the proposed changes. Massive
changes were made in the ICD-9-CM coding book in 1994. Many
fifth digits were added and this will affect many of the codes
on the emergency diagnosis list. Some codes represent acute,
emergent conditions that are not on the list (382.9 acute otitis
media; 518.82 respiratory distress; 599.0 urinary tract
infection) . In addition, why is rape considered traumatic
enough to warrant reimbursement for observation, being the only
V71 code on the list?

RESPONSE: The department obtained this 1list of emergency
diagnosis codes from the state of Utah, through Abt Associates’
study and evaluation of Montana’s outpatient hospital
reimbursement system. The emergency diagnosis 1list is a
guideline for providers to use with regard to emergency room
services for PASSPORT recipients. When a ER service is on the
listing, medicaid will consider the claim to be an emergency and
the claim will be paid even if the PASSPORT provider did not
authorize the service. This listing is very generous according
to our consultant and various physicians who have reviewed the
list. The department plans to have this list reviewed by a
committee of health care professionals. This committee, called
the Peer Education and Review Committee (PERC), will review the
emergency diagnosis list and make recommendations for the
department to consider in updating the list. The comments noted
above will be considered by the committee.

COMMENT: The commentor does not oppose the creation of a
partial hospitalization program, complete with prospective
rates. The commentor does believe that the payment methodology
should be updated to include the costs incurred by Shodair and
Rivendell Hospitals for adolescent day treatment, and that the
rates be tied to current DRG payment levels.

COMMENT: The proposed rates for partial hospitalization are
%196 for full-day programs and $147 for half-day programs.
These are not lucrative rates but they can be accepted with
increased utilization, It is our hope that medicaid has an
increased interest in partial hospitalization and will use it
when inpatient days are denied certification. We would prefer
a full day per diem rate in the range of $225-$250.

RESPONSE: The department welcomes support for the prospective
payment approach to reimbursement of partial hospitalization,
This program has grown considerably since July 1993 with the
close of medicaid reimbursement for freestanding inpatient

psychiatric hospitals., We have spent considerable time with
this program over the past year talking to providers and
reviewing data. We recognize this program growth and as a

result, the department has developed medicaid policy and program
definition and requirements for partial hospitalization.
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The issues raised by the commentor indicate that no prospective
payment system can reflect the most up~to-the minute information
regarding patterns of care. The rates proposed by Abt
Associates, $178 for full-day and $133 for half-day, were based
on patterns of care in 1993. The proposed rates were just 2%
less than the average interim payments per day the department
was making at the time. Any changes in the patterns of care
delivered at Shodair and Rivendell will make a difference only
to the extent that they affect the average cost of providing
partial hospitalization services. This would also hold true for
the patterns of care of other partial hospitalization providers
in the gtate.

The rate is linked to medicaid’s actual payments for psychiatric
inpatient care as a way to maintain partial hospitalization’s
place in the continuum of care. The continuum of mental health
services ranges from acute care hospitalization to treatment in
a residential treatment center to partial hospitalization to
less intensive outpatient care. In this continuum of care,
payment amounts for all services need to be proportionate to the
degree of intensity across settings. As such the payment for
full-day services was set at 40% of what medicaid actually pays
per day of inpatient psychiatric acute care. Treatment provided
for half-day services would be paid at 75% of the full-day rate.

Abt Associates used the most recent actual data available at the
time of the study which was for the period July through December
1993. Providers have indicated to the department that partial
hospitalization programs included services for children,
adolescents and adults. The department updated the rate
calculations using the same analysis on all inpatient psych DRGs
and included more data than was available at the time of the
study. This analysis identified a $490 average daily DRG rate,
very close to Abt Associate’s $460 average daily DRG rate using
earlier data.

The $490 average daily medicaid cost per inpatient psych DRGs
includes the DRG base, capital payments and any outlier
payments. The partial hospitalization rates are therefore set
at $196 (%490 x 40%) for full-day services and $147 ($196 x 75%)
for half-day services. We understand the argument that this
actual figure should be updated to the current period using some
measure of price change such as the increase in the DRG base
price. Doing so, however, would remove the link to inpatient
care as the payment rate is not based solely upon the base rate
of DRGs, it includes capital payments and outlier payments.
Applying the percentage increase in the DRG base price to the
computed partial hospitalization rate inflates other costs of
providing care not related to an inflationary percentage.

The department believes the approach used results in reasonable
and adequate rates for 1995-1996. Updates to this rate will be
made in tandem with actual changes in payments for inpatient
psychiatric care. The result should be simpler for all parties
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concerned. The proposed fees of $196 and $147 are within the
estimated costs of providers. In addition, one partial
hospitalization provider presented the department examples of
contracts with managed care entities and/or third party payers.
In one example, the rate under contract was $195 for a full-day
of care and $125 for a half-day of care.

COMMENT: A commentor applauds the department for its efforts on
partial hospitalization. There is some concern however
regarding the rules on bundled rates. There is concern that

recipients may be accessing medical services other than those
provided by the hospital, such as pharmacists and therapists.
The rule seems to imply that these services received by
recipients are bundled into the prospective rate.

RESPONSE: The bundled rate referred to in the proposed rule is
not intended to imply that all services a recipient receives
through medicaid are part of the prospective rate. The
department recognizes that a recipient may receive services
outside the hospital setting for other therapies, prescriptions,
and physician services. The bundling referred to in the rule is
intended for the diagnostic and therapeutic outpatient hospital
services provided by the partial hospitalization program or
another hospital. For instance, a prescription filled by a
pharmacist outside the hospital is not part of the bundled rate.
A drug or medication administered by the hospital as part of or
incident to the partial hospitalization program is included in
the prospective rate. The same logic would apply to therapy
services. If a recipient was receiving therapy services as part
of the plan of care while in the partial hospitalization program
then it is included in the prospective rate. If the recipient
received services, not part of the partial hospitalization
program plan of care, from a therapist outside the partial
hospitalization program then the service is not bundled and can
be billed separately. Laboratory services are routinely ordered
as part of providing partial hospitalization services. These
services are considered to be included in the partial
hospitalization rate., The department will add rule language to
clarify what is included in the bundled rate.

COMMENT: A commentor had a concern regarding intensive partial
hospitalization. How do they transfer someone who is in a

partial hospitalization program to the intensive outpatient
hospitalization program. How do they certify for the next level
of care?

RESPONSE: The intensive outpatient hospitalization (IOP)
services are designated as a measure to "step-down" a patient
from the partial hospitalization program. During our review of
the program several providers requested a step~down program
from our utilization review contractor. In some cases, the
provider wanted to wean a patient from the partial program but
still provide services for a full-day or half-day. The 10P will
allow for this step-down in care through authorization by the
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utilization review contractor. This service will not be allowed
as an entry level program for hospital psych services but is
intended as a service to transition a patient to a less
restrictive setting.

COMMENT: The department proposes to reimburse dialysis at the
medicare composite rate. Our medicare composite rate is 83% of
our current medicaid reimbursement amount. Though it barely
covers our costs, this is one more decrease in revenue to
absorb.

RESPONSE: Given the standardized nature of dialysis services,
the department will adopt the medicare reimbursement
methodology. Many hospital providers identified to medicaid
staff and Abt Associates during the outpatient hospital study,
that medicaid should adopt medicare reimbursement principles
where possible. Following medicare provides for uniform billing
practices between the two payers and eases the administrative
burden. For dialysis services, we are aware that medicaid pays
more than medicare and we expected a reduction in medicaid
payments. This reduction should be minimal, however, because a
majority of the dialysis services are covered by medicare, and
medicaid pays the crossover amount for co-insurance and
deductibles. The medicaid only cases are estimated to be
minimal considering nationwide about 7% of ESRD patients do not
qualify for medicare,

COMMENT: The administrative rule change process allows for a
comment period in the hearing to submit our opinions. The
proposed rule was published May 11, 1995, was received by our
hospital May 17, 199%. On May 31, 1995, there is a scheduled
hearing to review the proposed rule changes. All written
comments, data, views and arguments must be submitted to the
state no later than June 8, 1995, Since the department has been
working on these rules for many months, we believe that there is
not a sufficient comment period for us to realistically evaluate
the impact of these rules on hospitals in Montana.

RESPONSE: The department has openly involved Montana hospitals
and the Montana Hospital Asscociation throughout this project.
We have informed providers through presentations at association
conventions, meetings with providers, and information provided
to MHA. It is our understanding that MHA provided copies of the
Abt study to all hospitals requesting input. In addition, the
department and MHA formed a group of provider representatives
upon which to discuss this project and solicit input. Several
presentations were made to this group of providers regarding the
recommendations and comment was received which was considered in
the final recommendations and the proposed rules. The
department feels it has adequately kept providers and MHA
informed of the proposed changes. The department has not only
met the legal requirements for allowing public comment and
participation in these decisions, but has gone well beyond
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minimum requirements in order to assure hospitals a full
opportunity to participate in the process.

5. Effective July 1, 1995, and in accordance with Chapter
546 of the 1995 Legislature, the Department of Social and
Rehabilitation Services is abolished and its duties and programs
will be assumed by the new Department of Public Health and Human
Services. 1In accordance with 2-15-135, MCA, all references in
these rules to the Departwment of Social and Rehabilitation
Services will be changed to the Department of Public Health and
Human Services.

6. The rules will become effective July 1, 19935.
‘ / éQ/t- F_EgLMC\/i*\
2/.21¥-»1 2%ya \ ( . )

Rule Revlewer Director, Social and

Rehabilitation Services

Certified to the Secretary of State June 19, 1995.
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BEFORE THE DEPARTMENT OF SOQCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rules
46.12.550, 46.12.551 and
46.12.552 pertaining to

NOTICE OF THE AMENDMENT OF

RULES 46.12.550, 46.,12.551

AND 46.12.552 PERTAINING TO
MEDICAID HOME HEALTH

medicaid home health SERVICES
services
TO: All Interested Persons
1. On May 11, 1995, the Department of Social and

Rehabilitation Services published notice of the proposed
amendment of rules 46,12.550, 46.12.551 and 46.12.552 pertaining
to medicaid home health services at page 808 of the 1995 Montana
Administrative Register, issue number 9.

2. The Department has amended rule 46.12.551 as proposed.

3. The Department has amended the following rules as
proposed with the following changes:

46.12.550 HOME HEALTH SERVICES, DEFINITIONS Subsections
(1) through (3)(b) remain as proposed.
{i)  SERVICES AVAILABLE UNDER THE personal care attendant
i 0G : d

Subsections (J)Eb)(ii) through (6) remain as proposed.

=1 v

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6=-101, 53-6-131 and 53-6-141 MCA

46.12.552 HOME HEALTH SERVICES, REIMBURSEMENT Subsections
(1) through (S)(B) remain as proposed,

(6) For home health agencies located within the borders of
the state for services provided on or after July 1, 1995, the

reimbursement fee for a _home health service, EXCEPT FOR A HOME
HEALTH AIDE_SERVICE, IS 60% OF THE AV GE OF PROVIDER’
MEDICARE COS LIMIT OR ILLED URSING
SPEECH THERAPY AND QCCUPATIONAL THERAPY SERVICES. is-theJlewer
£
EIMBURSEMEN E FO OM T RVIC

60% OF THE PROVIDER’S MEDICARE COST LIMIT FOR THAT SERVICE.
1 5 ; i s

Subsections (7) through (7) (b) remain as proposed.

AUTH: Sec, 53-6-113 MCA
IMP: Sec. 53-6-101, 53-6-131 and 53-6-141 MCA

4. The Department has thoroughly considered all
commentary received:
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COMMENT: Additional language should be added to ARM 46.12.550
(3)(b) (i), relating to the definition of home health services,
to clarify that the department is segregating programs rather
than excluding specific activities.

RESPONSE: The department has clarified the rule by specifically
stating that home health services do not include the services
provided through the medicaid personal care services program.

COMMENT: Language should be added to ARM 46.12.551, home health
requirements, indicating that the department’s review for
purposes of prior authorization is intended to determine the
medical need for continued agency care rather than to redirect
patients to other care providers. The department should not
interfere with the recipients’ choice of providers.

RESPONSE: The lanquage of the provision does not direct the
change of provider or otherwise address the status of the
provider. The purpose of the review for prior authorization
purposes is to determine the appropriateness in terms of medical
necessity of continued care for the person. The review will
also address the availabkility and the appropriateness of other
services under the Medicaid program, specifically private duty
nursing services provided through the home and community
services program.

COMMENT: ARM 46.12.552(1), as amended, does not make any sense
and should be deleted.

RESPONSE: The provision provides a general description of the
purpose of the rule.

COMMENT: The provisions at ARM 46.12.552(2),(3), and (4),
providing reimbursement rates for services delivered prior to
the effective date for the new reimbursement rates, should be
repealed.

RESPONSE: The provisions will remain in the rule for the
duration that there are services delivered subject to those
rates for which cost-settlements will be necessary in the
future. The continued presence of those provisions will serve
to guide the department and providers in the reimbursement of
services delivered prior to July 1, 1995 that remain subject to
cost settlement,

COMMENT: The new reimbursement rate for in-state providers of
home health services at ARM 46.12.552(6) (b) should only include
the medicare cost limit. The inclusion of the provider’s rate
is unnecessary.

RESPONSE: The provider’s rate or customary charge has been
removed from the rule.
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COMMENT: Since the department determined that almost no
medicaid clients utilize services to the limit proposed in the
rules, the department should not need to develop limits.

RESPONSE: The department established limits upon services based
upon actual utjlization of services. Since 92% of all
individuals receive 1less than 75 skilled nursing visits per
year, this limit would affect 8% of our service population. The
department seeks to insure that the services are necessary and
are being delivered in the most efficient manner by prior
authorizing those cases using higher levels of services. The
medically necessary definition at ARM 46.12.102(2), is the basis
of this decision.

co) NT: The department should not be limiting access to home
health services when the department is seeking to control
hospital and nursing facility use. Availability of home health
services is important to the viability of the home health
organizations that medicaid may be contracting for services
from.

RESPONSE: The provisions, relating to use of home health
services, are primarily intended to assure that services are
provided to persons for whom the services are medically
appropriate. Improved oversight of utilization should not
result in a significant movement of persons into more
restrictive settings.

COMMENT: A hospital provider of home health services opposed
adoption of two reimbursement methodologies. One was a rate
that is the average of 60% of all agencies cost limits. The
other was to establish a fee for all services that would them be
compared against usual and customary fees.

RESPONSE: Neither of these methodologies is in the adopted
reimbursement methodology.

COMMENT: There should be written confirmation of benefit under
the prior authorization system. Could the fax system, as
currently used for eligibility information, also be used for
prior authorization.

RESPONSE: The department  will be utilizing a prior
authorization system that may be accomplished via fax machine or
telephone. The department will send to the providers a
description of this process via letter shortly after July 1,
1995.

COMMENT: The proposed reimbursement rate would adversely affect
those agencies that provide the costly high tech home health
care or have need of intensive services.

RESPONSE: Due to the substantive inequities in the current
reimbursement system, the department chose a reimbursement
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system that would address the existing inequities. In addition,
the reimbursement system is designed to be simple to administer.

COMMENT: How does the proposed cap accommodate future increases
in the cost of providing care.

RESPONSE: The reimbursement rate is not predicated upon
reimbursement of actual costs. The rate, however, will change
with the medicare cost limit.

COMMENT: Has the department considered how to ration care for
patients, if necessitated by the proposed cap on reimbursement.

RESPONSE: The department does not anticipate that the
reimbursement rate would result in rationing of care. The rate
will not significantly affect total expenditures on home health
care by the Medicaid program.

COMMENT: The department should authorize additional services
when necessary and in an efficient manner.

RESPONSE: The department’s medicaid regional program officers
will be prior authorizing visits in excess of the limits adopted
in the rules. Each case will be reviewed to determine if the
service continues to be medically necessary as defined at ARM
46.12.102. A form will be provided to agencies to complete for
this purpose.

COMMENT: The departments should clarify why an interim
percentage rate is needed for services provided after July 1,
1996.

RESPONSE: ARM 46.12.552(1) through (5) describes the
reimbursement methodology for services provided prior to July 1,
1995, The interim rate applies to the services delivered prior
to July 1, 1995, The department will not apply an interim
percentage for services delivered after July 1, 1995. The rates
for services delivered after July 1, 1995 are those specified in
ARM 46.12.552(6) and (7).

COMMENT: The department should repeal ARM 46.12.552(2) of this
part. The department cannot adopt rules retroactively reducing
the payment amount due providers.

RESPONSE: ARM 46.12.552(2) describes the reimbursement
methodology for services provided prior to July 1, 1995. This
section of the rule is retained as services delivered in state
fiscal year ‘93, ‘94 and ’95 have not yet been cost settled. It
will remain in effect until the cost settlements for all
services provided prior to July 1, 1995 are completed.

COMMENT: Many comments were received stating that the proposed
reimbursement methodology is not sufficient to cover the costs
of providing home health care services.
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The reimbursement methodology reimburses most providers at
approximately the same level of payment they currently receive
after cost settlement occurs. The rule change is intended to
establish a more equitable reimbursement rate, to establish a
reimbursement methodology that eliminates cost settling, and to
establish a reimbursement rate that did not raise the total
expenditures for the program. The department examined the
current reimbursement levels of 32 providers and noted that only
2 of these providers receive a reimbursement level equal or
greater than their medicare average cost. The current
methodology has been in place since 1991 and the department has
received only one formal appeal of the methodology, indicating
to the department that the current reimbursement level, after
cost settlement, is sufficient to provide quality services.

The reimbursement methodology as adopted has been modified from
the methodology as proposed to allow for the weighting of all
skilled services. This methodology will provide reimbursement
at a slightly higher rate for the skilled services than would
have resulted from the methodology as originally proposed. The
department will establish one set rate of reimbursement for
skilled nursing, physical therapy, speech therapy and
occupational therapy for each agency. This will be accomplished
by averaging 60% of the medicare cost limit for each category of
service to create a single rate. The reimbursement for home
health aid services will remain at 60% of the provider’s
medicare cost limit for home health aid services.

COMMENT: The proposed rule reducing the provider’s medicare
cost limit to 60% per category of service does not indicate the
cost limit in reference to medicaid.

RESPONSE: ARM 46.12.5%2(6) (a) and (b) provides the framework
for reimbursing for services after July 1, 1995. The department
is not reducing the medicare cost limit of the agency. The
department is establishing that the rate of reimbursement shall
be no more than 60% of this cost limit. The wedicare cost limit
is a benchmark of cost limits published by the Health Care
Financing Administration,

COMMENT: If the cost limit stated is the medicare cost cap,
when was it published and what is the effec¢tive date?

RESPONSE: This information was published on February 14, 1995
in the Federal Register on page 8389 under the title "Medicare
Program: Schedule of Limits on Home Health Agency Cost Per
Visit." The effective date scection states: "The revised
schedule of limits on HHA costs set forth in this notice is
effective for cost reporting periods beginning on or after July
1, 1993, The OBRA ‘93 provision providing that there be no
changes in the HHA cost limits for cost .reporting periods on or
after July 1, 1994 and before July 1, 1996, as set forth in this
notice, is [also] effective for cost reporting periods which
begin on or after July 1, 1994."
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COMMENT: The new reimbursement methodology is far below the
average cost of $77.89 for a skilled nursing visit based upon a
survey of 16 agencies.

RESPONSE: The department is not bound to reimburse the cost of
providing services. This figure appears to be misleading as it
does not account for the affect of cost settlement. The
department is settling on an average of $58.72 per visit, based
on FY92 cost settlement data for 31 agencies. Since a majority
of these agencies settle on the medicaid index fee, which does
not adjust yearly after 1991, this average is not expected to
change.

COMMENT: Various alternative rates of reimbursement were
suggested including: reimbursement at 80% of the medicare upper
cost limit for the first year with some sort of review system
after that; reimbursement at 75% of the medicare upper cost
limit; and 95% of the medicare upper cost limit.

RESPONSE: The department has set the reimbursement at 60% of
the medicare cost limit. The suggested higher rates would

result in an increase over current reimbursement, which is not
the intent of this rule amendment.

COMMENT: The reimbursement rate will result in a loss over the
reimbursement received under the current methodology because the
cost analysis used by the department was based on 1991 settled
costs rather than on 1995 costs.

RESPONSE: The analysis was based on settlements of the state
FY92 as this is the most recent set of complete data available
to the state. These figures were indexed forward to reflect the
projected settlement figures of state FY 95, Additionally, a
majority of these settlements were made on the medicaid index
fee. This fee stopped growing at the end of state FY91, Unless
agencies have significantly reduced their charges or cost, the
medicaid index fee will be the amount the department cost
settles on for state FY 93, 94 & 95.

COMMENT: The department should adopt a later effective date due
to the fact that the notice was not received in a timely manner.

RESPONSE: The effective date is July 1, 1995, Delaying the
implementation date would subject providers to cost settlement
on a partial year and recipients would be subject to pro-rated
limits if a different date was selected,.

Notice of the rule amendments was published on May 11, 1995 in
Issue No. 9 of the Montana Administrative Register published by
the Secretary of State. A hearing on the proposed rule changes
was held on June 1, 1995. Interested persons and entities were
able to submit written comments up to the date of June 8, 1995,
Copies of the proposed changes to the rules were sent out to all
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persons who had in past specifically asked to be informed of
changes in home health rules.

COMMENT: The department should adopt a ratio of medicaid
payments to provider costs consistent with the levels allowed
hosgpitals, nursing homes and pharmacies.

RESPONSE: The federal regulations give states options for
setting reimbursement methodologies that by necessity vary by
provider type. The legislature has directed the department to
eliminate cost based reimbursement. The department believes the
proposed methodology is adequate and meets the leglislative
intent to contain costs.

COMMENT: The department is creating a disincentive to provide
services to medicaid recipients due to the fact that
reimbursement is not adequate.

RESPONSE: The reimbursement methodology has been modified in
the final adoption to include a weight for all skilled services.
The department will reimburse at one set rate for skilled
nursing, physical therapy, speech therapy, and occupational
therapy. The fiscal impact of the change in reimbursement
methodology, is minimal and to the advantage of the providers.
The department does not believe a disincentive is being created
based on the reimbursement methodology. Most providers will
receive reimbursement prospectively at approximately the level
they are currently receiving after cost settlement occurs.

COMMENT: The department should provide for a mechanism to
adjust the reimbursement rate.

RESPONSE: The department choose the medicare cost limit as a
basis for reimbursement because it would provide an adjustment
approximately every two years.

COMMENT: An incentive payment should be provided for agencies
with cost effective operations.

RESPONSE: The department is willing to review and consider any
incentive proposals that are brought to its attention. The
development of an incentive aspect to reimbursement would be a
long term project.

COMMENT: The state can not make a change in payment methodology
unless an amendment to the state plan has been submitted to and
approved by the Health Care Financing Administration in
accordance with 42 CFR 447.201.

RESPONSE: The department has until the end of the quarter in
which a change in reimbursement methodology takes effect to
submit the state plan to HCFA. For the proposed changes,
September 30, 1995 is the deadline to submit the state plan
amendment to HCFA.
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COMMENT: The department, in accordance with 42 CFR 447.205,
must provide notice describing the proposed <change in
reimbursement methodologies, give an estimate of any expected
increase or decrease in the annual aggregate expenditures,
explain why the agency is changing its methods and standards,
and provide the opportunity for public review of the proposed
changes and the submission of written comments.

RESPONSE: The department met with the Montana Association of
Home Health Agencies on the 20th of April and provided a
description of the proposed change, an explanation of the change
and requested written comments to the department through the
rules process. The first notice of the proposed rules included
a description of the proposed changes, and explanation of such
changes as well as the methods on which to comment.

In addition the department will also publish the economic impact
of the reimbursement methodology in the Great Falls Tribune, the
Missoulian and the Billings Gazette on Sunday June 18, 1995.
This notice includes a methed to comment.

COMMENT: The Montana Medicaid program must establish its rate
setting methodology with due consideration of the four mandated
federal factors of economy, efficiency, gquality of care and
access to services.

RESPONSE: The department did address these issues when the
methodology was established.

The economic impact was calculated based upon data available
from the last cost settled year, and indicates a minimal impact
on the agencies. This proposed methodology is much more
efficient as the provider receives essentially the same level of
reimbursement under this method, as the previous method, but
will not be subject to cost settling. This also will eliminate
recouping of funds by the departwent.

Currently, there are no significant quality of care or access
problems. Quality of care and access to services should not be
affected by the change in reimbursement methodology because the
economic¢ impact on most agencies will be minimal. There will be
significant positive impacts for recipients of services from
those agencies that have historically settled on a extremely low
rate. Those agencies will now receive a higher more reasonable
level of reimbursement.

COMMENT: The state must engage in an analysis of actual costs
of home health agencies to determine whether its proposed
methodology can be supported under the federal standards.

RESPONSE: The department performed numerous analyses on cost
reporting data before proposing the intended methodology.
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COMMENT: Since the proposed medicaid reimbursement is at 60% of
the medicare cost 1limit and the medicare reimbursement is
predicated on the medicare certification for conditions of
participation, which conditions of participation will a home
health provider not be subject to for purposes of serving
medicaid recipients?

RESPONSE: The use of the medicare cost report in the medicaid
reimbursement rate does not incorporate any requirements that
the medicare reimbursement may be predicated upon.

5. Effective July 1, 1995, and in accordance with Chapter
546 of the 1995 Legislature, the Department of Social and
Rehabilitation Services is abolished and its duties and programs
will be assumed by the new Department of Public Health and Human
Services. In accordance with 2-15-135%, MCA, all references in
these rules to the Department of Social and Rehabilitation
Services will be changed to the Department of Public Health and
Human Services.

6. The rules will become effective July 1, 1995,

: I,}/)'
AP A~ﬂ¢m:{
Rule Reviewer

irector, i
Rehabilitation Services

Certified to the Secretary of State June 19, 1995,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
adoption of Rule I and the
amendment of rules
46.12.555, 46.12.556 and
46.12.557 pertaining to

NOTICE OF THE ADOPTION OF
RULE I AND THE AMENDMENT OF
RULES 46.12.555, 46.12.5%%56
AND 46.12.557 PERTAINING TO
MEDICAID FERSONAL CARE

N e e S

medicaid personal care SERVICES
services
TO: All Interested Persons
1. Oon May 11, 1995, the Department of Social and

Rehabilitation Services published notice of the proposed
adoption of Rule I and the amendment of rules 46.12.555,
46.12.556 and 46.12.557 pertaining to medicaid personal care
services at page 814 of the 1995 Montana Administrative
Register, issue number 9.

2. The Department has amended rule 46.12.557 as proposed.

3. The Department has adopted (RULE I) 46.12.558,
PERSONAL CARE SERVICES, PROVIDER COMPLIANCE as proposed.

4. The Department has amended the following rules as
proposed with the following changes:

46.12.555 PERSONAL CARE, PURPOSE, SERVICESy-DEFINITION

Subsectlons (1) through (4) (d) remain as proposed.
(5) Escort serv;gg g:g QL ;Q d ¥ § _pgrﬁgngl__£ﬂ£§

LY MEMB OR CAREGIVE S _UNAB (8] CO] .
Subsections (6) through (8)(a)(xvi) remain as proposed.

AUTH: Sec, 53-6-113 and 53-2-201 MCA
IMP: Sec, 53-6-101, 53-6-131 and 53-6-141 MCA

46.12.556 PERSONAL CARE SERVICES, REQUIREMENTS

Subsections (1) through (8) remain as proposed.

(6) The type and amount of Pperscnal care services must be
specified in a plan of care which governs delivery of services.
The plan of care for a recipient is must be erdered APPROVED by
a physician and developed by a registered ljcensed nurse
employed by er —eceontracted—with—the—eontract a provider. THE
APPROVAL OF THE SERVICE PLAN MUST BE RENEWED AT LEAST ANNUALLY.
The plan of care shall be deliwered DEVELOPED based uypon the
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W__MDLM@LMELM&
of i by the
Subsectxons (7) through (14) (f) remain as proposed.
(gq) A DESCRIPTION QOF THE PROPOSED SERVICE AREA WHICH MUST

E F D_TO CL MINIM COVERA [¢)
o] AST O QUNTY OR INDIAN RESERVATIO.
Subsections (15) through (18) remain as proposed.
sopa vices i 1

recipients who live in homes which are not SAFELY accessible by
automebiles NORMAI, MODES QF TRANSPORTATION.

Subsections (20) through (20)(a) remain as proposed.
Subsections (20)(c) and (20)(d) remain as proposed in text but
are renumbered (20)(d) and (20)(e). Subsection (18)(g) remains
as proposed in text but is renumbered (20) (b). Subsections
(20) (e) and (20)(f) remain as proposed in text but are
renumbered (20)(f) and (20)(c). Subsection (20)(g) remains as
proposed, Subsection (21) remains as proposed.

(2022) The department—will-prewvide provider shall gjve at
least 10 days advance notice to a recipient when personal care
services are terminated for any—eof the reasons listed in
(20)fe-(d) through (20)(g).

3 e vide ay immediately but t orarily suspend
services for the reasons listed in subsectionS {203 (£} (20)(a)
THROUGH (20)(c). Following the temporary suspension of services
the provider may enter into a-ecentraet AN AGREEMENT with the
recipient to ensure that the violations of subsec&;ogs {205y

0) (a ROUG! 20 0 no eoce i
to__abide by the term of _the aqreement services may be
permanently terminated.

Subsections (24) and (25) remain as proposed.

AUTH: Sec. 53-2-201 and 53-6-113 MCA
IMP: Sec. 53-6-101 and 53-6-141 MCA

5. The Department has thoroughly considered all
commentary received:

COMMENT: The definition of services as "medically necessary"
wa$ questioned based upon the limited amount of supervision and
intervention by a supervising nurse,

RESPONSE: The department utilizes the term ‘"medically
necessary" as defined in ARM 46.12.102(2)(a) through (e).
Medically necessary is not defined as an interval of time, it is
based on the type of service being required.

COMMENT: The definition of escort needs to be clarified to
include the type of tasks which are included in this service.

RESPONSE: The department has amended the rule to so provide.
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COl NT: The department should consider extending assistance
with animals to include pets who provide companionship to
recipients.

RESPONSE: The intent of this rule is to provide assistance with
the care of an animal trained to assist the recipient in living
independently. The department recognizes the therapeutic value
of pets, however this would expand the scope and consequently
the cost of services.

COMMENT: The department should consider reimbursing family
members for providing personal care services.

RESPONSE: Section 42 CFR 440.170(f) {Code of Federal
Rregulations) prohibits payment for personal care services to a
recipient’s family member.

COMMENT: Commentors suggested that the term physicians "order"
be removed and the term "approval" inserted instead.

RESPONSE: The department has amended the rule to so provide.

COMMENT: The department should indicate the period of time the
physician’s approval covers.

RESPONSE: The department has amended the rule to require an
annual review.

COMMENT: ‘The department should add language to ARM 46.12.555(6)
to indicate recipient participation in the completion of the
recipient profile.

RESPONSE: The recipient profile gathers information from
various sources including the recipient and/or the recipient’s
representative. The department feels the design of the profile
includes participation of the recipient and does not believe the
rule needs to be amended.

: The department should clarify who is to utilize the
recipient profile.

RESPONSE: The department is providing the profile for
implementation by the provider. The rule has been amended for
clarification purposes.

COMMENT: The department should rework ARM 46.12.556(14) (a)
through (f) to allow for the inclusion of self-employed
individuals.

RESPONSE: The department is unable to provide for such an
inclusion. Under state and federal wage laws, if payments are
made to these individuals, they would arguably be employees of
the state.
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COMMENT: Commentors felt that the requirement of a four month
financial solvency for providers should be removed as it may
exclude smaller vendors and that vendors should not go without
payment for four months.

RESPONSE: The department added this requirement as providers
are not guaranteed immediate reimbursement for services,
Reimbursement is granted when an appropriately completed "clean"
claim is presented for payment. If the agency has difficulty in
processing the claim, the provider may not receive reimbursement
for a significant period of time. If a cash reserve is not
available, attendants will gqo unpaid and recipients will
potentially face service interruptions.

COMMENT: Commentor would like the geographical area that a
provider is willing to serve defined.

RESPONSE: The department agrees, additional language has been
added to ARM 46,12.556(14) to define a minimal service area as
a county or Indian reservation.

COMMENT: The department should consider amending ARM 46.12.,556
(17) to allow respite services for medical reasons as an
exception to the rule.

RESPONSE: The Personal Care Services program is designed to
deliver assistance with activities of daily living to promote
the individual’s independence and delay institutionalization.
While providing such services, the caregiver may be relieved of
some of these tasks. The design of the program provides for
some support of the informal caregiver. Providing respite would
require recipient oversight for a specific period of time.
Services under this program are task oriented and time limited,
which does not allow for the inclusion of respite services.
Some respite services are available to individuals enrolled in
the Home and Community Based Services program.

COMMENT: The department should explain the intent of ARM
46.12.556(18) .

RESPONSE: ARM 46.12.556(18) references the efficient delivery
of services. It should be read in conjunction with the
department’s definition of ‘'"medically necessary” in ARM
46.12.102 (2)(e), which states, "there is no other equally
effective, more conservative or substantially less costly course
of treatment more suitable for the recipient requesting the
service".

COMMENT: The department should eliminate "verbal abuse" from
ARM 46.12.556(18)(a) az a reason for termination as it is
subjective,

RESPONSE: The department feels that the recipients have a
responsibility to treat their attendants in an appropriate
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manner, including verbally. Although there may be a subjective
element to verbal abuse, complaints have been made in the past
on this issue. If services are denied, the recipient has the
right to regquest a hearing to determine if the verbal abuse is
real and whether it merits termination of services. Through the
hearing process a determination can be made regarding the
behavior of the recipient. A determination of the
inappropriateness of the verbal abuse will take into
consideration the injury deficit or disability of the
individual.

COMMENT: The department should remove ARM 46.12.556(19), as all
individuals who qualify for personal care services should
receive them, regardless of where they live.

RESPONSE: The department will modify the text of this rule to
include ‘safely’ accessible and replace automobile with normal
modes of transportation. Providers do have a responsibility to
provide services, however it should be in a safe manner and this
includes the safety of the attendant enroute to the recipient’s
home.

COMMENT: The department should modify ARM 46.12.556(18) (g) to
clarify why a recipient can refuse personal care services.

RESPONSE: Recipients can refuse services at any time as long as
they are willing to deal with the outcomes of their refusal.
The recipient may not ask for services not outlined in the plan
of care, which would include asking attendants to perform
unauthorized tasks or tasks in an unsafe or inappropriate
manner .

COMMENT: The notice period should be extended to two weeks, if
not one month.

RESPONSE: The notice period is ten days, to be consistent with
other medicaid programs based on ARM 46.12.216(6). 1In addition,
the provider must discuss all cases of potential termination
prior to providing notice with the department. The department
will insure that all recipients have been given adequate notice.

COMMENT: Commentors suggested that language in ARM 46.12.556
(23) be clarified to include methods of resolving problems prior
to immediately suspending services.

RESPONSE: The rule has been amended for clarification purposes.
COMMENT: Commentors suggested alternative rates of $2.72,
$2.74, $2.75 and $3.09.

RESPONSE: The department has re-examined the reimbursement
methodology and has chosen to remain at the $2.64 rate of
reimbursement. In order to adjust this rate, the department

must receive sufficient justification from providers, which
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could be used in turn, to seek additional funding through the
legislative process.

: Commentors provided general and specific comments
regarding the method of establishing the reimbursement rates and
offered alternatives. Commentors guestioned why the proposed
rate is lower than the current contracted rate.

RESPONSE: The current contractor was reimbursed on a cost based
contract with all expenses attributable to the program factored
in. The department does not want to continue this approach and
established a new rate based upon the reasonable costs of
providing service. The rate is based upon the delivery of
slightly more than four million units and includes such factors
as:

PCA wages & benefits; including training time and
direct care

Nurse wages & benefits; training, supervision,
administration

Scheduler/Clerical wages & benefits

On-call and travel time

Minimal overtime

Employer taxes

Normal office expenses

OSHA requirements

Mileage; with an offset for medical mileage
income

Liabjlity insurance

Administrative expense (legal fees and the like)

(8(0) NT': During the hearing the department stated the rate
does not include such litems as PCA training time, scheduling
time, recipient profiles/intakes, supervision time,
administrative time and travel time. The department should
amend the rate to $3.09 to include these costs.

RESPONSE: The commentor misunderstood the response of the
department. These factors are in the reimbursement rate
established by the department. The misinterpretation results
from the difference between what is a reimbursable visit and
what is included in the reimbursement rate. Nurse supervision
time spent in a recipient’s home completing the initial or
recertification profile, training the attendant in the home,
problem solving with the recipient in the home and case
conference time spent with other agencies, are all reimbursable
as nurse supervision. PCA training time, scheduling time,
administrative time and travel time were all included in the
calculation of the reimbursement rate. The department will not
adopt the suggested rate.

COMMENT: Since the department is not paying for mileage, how
does the department expect rural services to be delivered?
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RESPONSE: Travel time is not billable to the department.
Travel time was utilized as a factor in developing the unit
rate, therefore the department has covered the cost.
Reimbursement for excess mileage was discussed at the hearing.
The department suggested to individuals present to provide
written documentation to justify this addition. No comment or
justification for add on mileage was presented to the
department.

COMMENT: Commentors stated the department is not taking into
consideration that it costs more, administratively, to manage a
multi-vendor system.

RESPONSE: The department does realize that a multi-vendor

system has some administrative costs to it. However, the
department does not have to reimburse for all costs which
providers feel are necessary. The department has established

the rate with significant coverage for administrative expenses.

COMMENT: Commentor wants to know who and why the decision was
made to set a prospective rate, rather than provide a cost based
system.

RESPONSE: The cost-based system was utilized when the
department utilized a competitive bidding procedure to procure
personal care services. The awarded contract forced the

department to adjust the rate to reflect rising employer costs.
The department selected a prospective payment method over a cost
based method, to simplify reimbursement and provide an incentive
for providers to contain cost. Cost-based reimbursement
involves continual negotiation, varying rates and cost-
settlement. Under prospective payment, the department can take
advantage of efficient use of resources, while providers who are
cost effective can retain income. The decision was made by
Nancy Ellery, Division Administrator, Joyce De Cunzo, HCBS
Supervisor and Barbara Smith, Program Manager.

COMMENT: Commentors suggested the adoption of a third party
grievance system,

RESPONSE: The department requires the provider to provide
notice to the recipient at intake of their grievance procedure.
If a recipient does not have their issues resolved at this level
they may utilize the department’s fair hearing process. An
individual may request and use assistance from any third party
they choose. We believe recipient’s rights are well protected
with the current grievance system.

COMMENT: Commentors wanted to know who would be performing the
compliance reviews and would the provider receive reimbursement
for this time?

RESPONSE: The regional program officers of the Home and
Community Based Service Section of the Medicaid Services
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pivision will be conducting these reviews under the guidance of
the personal care program manager and the section supervisor.
Minimal provider time will be spent in review. All providers of
medicaid service are bound by federal law to make their records
available for review.

COMMENT: The department should include recipient satisfaction
as part of the compliance review process.

RESPONSE: The department included this in [RULE I] 46.12,558
(5)(a).

COMMENT: The department should consider contracting for
training to outside agencies or organizations, rather than
having this be the responsibility of the provider.

RESPONSE: The department notes the benefits of such a training
program, but declines adoption of such policy at this time
because of the added costs.

COMMENT: What is the definition of a properly trained nhurse as
used in these rules?

RESPONSE: The definition of a properly trained nurse is
included in the department’s policy and procedure manual for
personal care services. Nurse supervisors must have documented
training or experience in basic principles of supervision,
interpersonal communication skills and knowledge of the personal
care services program.

COMMENT: The department should change the name from personal
care services to personal assistance services.

RESPONSE: The department retains personal care services because
that is the name the federal government uses for this service.

COMMENT: The department should consider the adoption of a
Passport type program to reduce the continual movement of
recipients to different providers.

RESPONSE: The department established a multi-vendor program to
provide a choice of providers to recipients. Restricting how
often these individuals can change personal care providers would
not support individual choice. Under the Passport program, the
client can change their choice of Passport provider but the
ability to change is extremely limited.

COMMENT: Commentor thinks the department should have a standard
training curriculunm.

RESPONSE: The department has established the mandatory portions

of the training program. The provider must include these topics
in their training program. The department believes this method
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will allow for greater flexibility for properly training
attendants.

COMMENT: Commentor wanted to know if the nurse would be liable
if the nurse delegates duties and a problem occurs.

RESPONSE: The delegation of nursing duties would be subject to
the rules of the nurse practice act. Issues of liability are
outside the scope of these rules.

GOMMENT: The department did not address training in the rules.
How will training be handled?

RESPONSE: The guidelines for training are included in the
department’s personal care services policy manual. This policy
manual will be given to enrolled providers.

COMMENT: The department should clarify ARM 46.12.556(16) (a),
"if the parent is otherwise unable to provide the service".

RESPONSE: The rule is intended to allow for the delivery of
personal care services to children whose parents are unable to
perform the task alone, who require assistance to provide the
task or if the age of the child is such that normally the parent
would not be providing the assistance.

COMMENT: The department needs to clarify the term "accessible
by car" in ARM 46.12.556(19).

RESPONSE: The rule was modified to read, "safely accessible by
normal modes of transportation". The rule was included to
eliminate dangerous travel required to provide services to some
individuals. The use of snowmobiles, cross country skis and
snowshoes, although normal for Montana winters, is not covered
by this rule.

COMMENT: The department needs to justify the inclusion of
portal to portal in the rate, and indicate what percentage of
the rate it is.

RESPONSE: The rate includes portal-to-portal time and mileage.
Mileage alone accounts for 2% of the rate, or $0.21. Time wvas
allocated under the wage portion of the rate and it was based on
1 hour of pay for every 35 miles traveled. This accounts for
approximately 1% of the rate, or $0.11. Total attributable for
portal to portal is $0.33 per unit.

The mileage amount was adjusted for the
mileage revenue providers will receive for
providing medical escort services. Escort
services are billable units and would not
fall under portal to portal.
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6. Effective July 1, 1995, and in accordance with Chapter
546 of the 1995 Legislature, the Department of Social and
Rehabilitation Services is abolished and its duties and programs
will be assumed by the new Department of Public Health and Human
Services. In accordance with 2-15-135%, MCA, all references in
these rules to the Department of Social and Rehabilitation
Services will be changed to the Department of Public Health and
Human Services.

7. The rules will become effective July 1, 1995.

) 7 » i .
= ) Cap éﬁz LA i, € e o
Rule Reviewer rector,“ Social dnd

Rehabiljtation Services

Certified to the Secretary of State June 19, 1995.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rules 46.12,590
through 46.12.593 and
46.12.599 pertaining to
medicaid residential

NOTICE OF THE AMENDMENT OF
RULES 46.12.590 THROUGH
46.12.593 AND 46.12.599
PERTAINING TO MEDICAID
RESIDENTIAL TREATMENT

treatment services SERVICES
TO: All Interested Persons
1. Oon May 11, 1995, the Department of Social and

Rehabilitation Services published notice of the proposed
amendment of rules 46.12.590 through 46.12.593 and 46.12,599
pertaining to medicaid residential treatment services at page
768 of the 1995 Montana Administrative Register, issue number 9.

2. The Department has amended rule 46.12.593 as proposed.

3. The Department has amended the following rules as
proposed with the following changes:

46.12.59 S T
o] Subsections (1) and (2) remain as proposad
(a) "Residential treatment services" means
are residential psychiatric care provided in accordance with
these r s _and applicable state and federal requirements,
including but net limited to 42 CFR sections 440.160 and 441,150

through 441.156, which provide definitions and program require-
ments and which the department hereby adopts and incorporates by
reference. A copy of the cited regulations may be obtained
through the Department of Social and Rehabilitation Services,
P.0O. Box 4210, 111 Sanders, Helena, MT 59604-4210. Residential
treatment services are services that meet COMPLY IIﬂ these

previgions the requirements of these rulgg and the above-cjted
:gdegal [egulagggn and are provided in a residential treatment
facility that is devoted to the provision of residential
psychiatric care for persons under the age of 21.

Subsections (2) (b) through (2)(n) remain as proposed.

AUTH: Sec. 53-2-201 and 53=-6-113 MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111, 3-6- ,
53-6-139 and 53-6-141 MCA

46.12,591 RESIDENTIAL TREATMENT SERVICES, PARTIC

REQUIREMENTS Subsection (1) remains as proposed.

(2) Previders—eof—rResidential treatment services—are
etligible for—reitmburgement—under providers, ¢ondition_ of
participation in the Montana medicaid program %f—they must meet
COMPLY WITH the following requirements:

Subsections (2)(a) through (2)(j) remain as proposed.
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AUTH: Sec. 53~2-201 and 53-6-113 MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111, 53-6-113, 53-6-
139 and 53-6-141 MCA

46.12.592 RESIDENTIAL TREATMENT SERVICES IMBURSEMEN

Subsections (1) through (5)(a) remain as proposed.

(b) Base period costs will be determined on a per PATIENT
day basis.

Subsections (5)(c¢) through (14) remain as proposed.

AUTH: Sec. 53-2-201 and 53-6-113 MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111, 53-6-113 and
53-6-141 MCA

46,12.599 ES N L
RVICES RT CATION OF D OR _SERVICES
NSPECTIONS OF CAR Subsections (1)
and (1) (a) remain as proposed.

{b) The department may contract with and designate public
or private agencies or entities, or a combination of public _and
private agencies and entities, to perform utilization review,
inspections of care d other functjons under this ;

as ap agent the department. Any contracted or desjgnate
agent must COMP WITH the r irements o hj i
ULE, a t mus A s'd ia m serv
v‘ e adv. e writte tic ch i i
[¢) R IR B P
notice must specify the scope of the agent’s duties, the
deoggraphical area of the agent’s authority and the agent’s name,

address, telephone number and facsimile number,

Subsections (2) and (2) (a) remain as proposed.

(i) be completed, sianed and dated prior to, but no more
than 15 30 days before, admission; and

{ii) be made by an independent team of health care
professionals_that includes a physician, that has competence in
diagnosis and treatment of mental illness, preferably in child
psychiatry and that has knowledge of the recipjent’s situation,
including the recipient’s medieal PSYCHIATRIC condition.

Subsections (2)(b) through (2)(b) (i) (A) remain as proposed.

(B) 90 days _after the eligibility determination for
regipieptts RECIPIENTS determined eligible after discharge fyrom
the facility;

Subsections (2)(b) (ii) through (3)(b) remain as proposed.

(¢) _For additional periods of the recipient’s stay after
the period covered by the initial or admjission authorijzatjon,
the provider must reguest a continued stay authorization and
must  submit supporting documentation. The = request and
supporting documentation must be received no more than 5 and no
less _than 2 WORKING _dayg before the end of the previous
authorized _span.

(4) The department’s utilization review agent must_review
an_admission or initial authorization request or a continued
stay authorization request, make a determination on the request
and notify the provider and the recipient’s parent or quardian
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of any adverse determipation within 3 working days of receipt of
a4  reguest, unless the provider has pot §Qbm;ttgg the
documentation or jinformation necessary to make a determination,
The agent must transmit authorization information regarding
gu;horlzed spans _to the department’s fiscal agent within 3

ete natio
a 's est is incomplete, the agept
ot Tde =t ocki -
i that the reguest is _incomplete and must
'de tif he ditjonal information or documentation necessar
o make a determination. Sueh netifieatien NOTIFICATION OF AN
mmﬂmmm;ﬁmwm
i e vi 's st indic
sendj ddjitio 0 fe]
uest, in whi cas s
submit the itio cumenta r i o notif

LMLL&;ML&QMM@MMMM
the provider requests the agent to make a determjnation upon the
redquest as submjtted.

(5).If the department’s utjlization review agent in whole
or i ar enies an_admission or jnitial authorizatio eques
or_a continued stay authorizatio eguest ovid [+)
recipient’s parent or guardian may w;th;n 10 days of the date of
THE MAILING OF the otice that epatrt

utilization review agent conduct an lnformal reconsideratijon of
the determination. The agent may. .LILL_QE_HI_LD_@__LB{QKMAI
eco de ati on ee o peer revjew and
e evie uest the vid i i equ o
informal conside ion. eer _to Vi
ﬁwﬁiﬁﬁﬂmﬁnﬂxnwwu
for informal reconsideration, but may be seheduled HELD at a
later time with the AGENT’S AND provider‘s MUTUAL written
congent .

{a) The agent may reguest gdg;t;onal §ggg rt ;ng

information or docum atlon info
esented b t rovi a inc ude i o

uppo
documentatio i udi an additiona ocumne io o
info tion requested by the agent d HAS comple the pe
to peer reviewl Aif any.

{(c) A provider, parent or guardian d d;ssgt;sfleg with th
determinatio on informal eco sideratio ues
administrative review _AND E NG __accordin to t
provisions of ARM Tttie_46——ehaptefﬂik—ﬂabehaptefua 46.12, 597
A provider recipient’s parent or guardian that does no

timely request an_informal reconsideration will be deemed to
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have_accepted the agent’s determinatjon and is_not entjtled to
any further notice or appeal opportunity.

Subsection (6) remains as proposed.

fa) Providers must make the required notifications,
submissions and requests to the department’s utilization review
agent by facsimile transmissjion—Reguired ecertificates ef need;
supperting deeumentation-and similar-materiale-must-besubmitted
by-written-facsimite—tranomigsion or overnight mail,

Lm_lh_e_ggggzmgmgﬁuum_gus__ggnmﬁm

rovide d t ecipient’s parent or guardian jn writing
of any adverse determination on an initial authorizatjon

uest, a continu stay authorization request, an_inform
sideratio uest or an_administrative review request
ice must b dressed separately to t rovider and t

ecipient’s parent or guardian. e agent must ansmit
provider notice by facsimile and send the origipal to the
provider by U.S. mail. The agent must notify the recipient’s
parent or gquardian by U.S. mail.

(c)} A notigce OF AN ADVERSE DETERMINATION under subsection
{6)(b) must contain the following:

Subsections (6) (¢) (i) through (6) (c) (v) remain as proposed.

(d)_ _If the agent fails to provide notice, or fails to
timely provide notice, or if a notice wunder REQUIRED BY
subsectijion (G)Lb)ggtalls to comply subst ant;a;ly with ;ng

ui e f subsec the me: ovi
of a new notice which goes cgmg \' §ubs§an;1ally with subseg;;gn

(6)(c) and a__new opportunity to contest the determination
specified in the potice. A failure to give adeguate or timely
notice under subsection (6)(b) OR (6)(c) shall not entitle the
provider or recipient to an_authorization. A provider or
recipient is_not entitled to an authorization absent a showing
and determination of medical necessity.

{7) When reguired to be submitted under this rule,
supporting documentation includes all or any portion of the
reeipieptis-medical—reeord FACILITY’S RECORDS as necessary to
demonstrate the medical necessity of residential treatment
services and where the context allows, includes a certificate of
need conforming with the requirements of subsection (2).

Subsections (8) through (12) remain as proposed.

AUTH: Sec. 2-4-201 and 53-6-113 MCA
IMP: Sec. 2-4-201, 53-2-201, 53-6-101, 53-6-111, 53-6-113
and 53-6-141 MCA

4. The Department has thoroughly considered all commentary
received:

COMMENT: What 1is the purpose for eliminating the current
definition of "estimated economic life" in ARM 46.12,5907?

RESPONSE: This term is used in the determination of allowable
depreciation costs. The concept of useful lives is defined
through the medicare provider reimbursement manual (HCFA-Pub.
15), which is incorporated by reference in ARM 46.12.592. The
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department is eliminating the definition because it is
redundant.

COMMENT: In  ARM 46.12,590(2) (a) (1), the definition of
residential treatment services includes "only treatment or
services provided in accordance with all applicable licensure,
certification and accreditation requirements and these rules."
The rule should indicate at least that all treatment and
services provided in accordance with licensure, certification
and accreditation requirements applicable to residential
treatment facilities.

RESPQNSE: The department does not see a difference in the
meaning or effect of the suggested language and that proposed in
the rule.

COMMENT: The department should amend the definition of
“occupancy rate" in ARM 46.12.590(2)(n). The language "average
number of beds available” should be deleted and the language
"number of licensed beds" should be substituted.

RESPONSE: The department will not make this change. The
purpose of the current definition is to function with the
minimum occupancy level for purposes of determining the
provider’s allowable capital costs under ARM 46.12.592(10). The
intent of this rule is limit the extent to which the medicaid
program pays for excess bed capacity. The effect of the
suggested change would be to require medicaid to pay for excess
bed capacity, which the department considers to be an
inefficient and unwise expenditure of tax dollars. This issue
has been addressed in prior rule proceedings and the department
will continue the current policy.

COMMENT: The definition of "patient day" in ARM 46.12.590(2) (p)
should be revised to allow providers to bill and be paid by
medicaid for days when runaway residents are absent from the
facility. The current practice is that the department pays if
the resident returns within 3 days. Otherwise, the department
does not pay. The rule should be revised to provide
specifically for payment and should define the day of discharge.

RESPONSE: The department disagrees with the statement that
current practice allows payment if a runaway returns within 3
days. Department policy is that no payment is allowed for any
day that is not within the definition of patient day as stated

in the rule. If providers have been paid under the
circumstances described in the comment, the department or its
agent probably were not aware of the resident’s absence. The

department will recover any such payments of which it becomes
aware. The department believes that the term "day of discharge"
is self-explanatory and need not be defined in the rule.

COMMENT: In ARM 46.12.591(1), the term "medicaid providers"
should be revised to "residential treatment facilities."
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RESPONSE: The department disagrees. There are rules in ARM
46.12.590 through 46.12.599 generally applicable to residential
treatment facilities, In addition, there are rules generally
applicable to medicaid providers which apply to residential
treatment facilities, for example, ARM 46.12.303. The rule
reiterates that the general provider rules also apply to
residential treatment facilities.

COMMENT: In ARM 46.12.592, the department has made some changes
to consistently use the term "patient day" rather than "day."
This change has been missed in ARM 46.12.592(5) (b). In ARM
46.12.592(1), the rule should allow payment on a "per patient
day basis" rather than "for each patient day.”

RESPONSE: The department has made the suggested change to ARM
46.12.592(5) (b). The department believes the proposed language
in ARM 46,12.592(1) accurately states the department’s intent
and it will be retained.

COMMENT: The last phrase of proposed ARM 46.12.5%92(1) (a) should
be deleted or made more specific to refer to applicable
licensure, certification and accreditation requirements.

RESPONSE: The department disagrees. This phrase merely avoids
any implication that by complying with some of the rule
requirements, the provider is entitled to payment. All
requirements must be met, including licensure, certification and
accreditation requirements and the requirements stated in ARM
Title 46, chapter 12.

COMMENT: Why is the language regarding appeal of audit
adjustments being removed from ARM 46.12.593(2)7? Does the
department intend to eliminate the right to appeal audit
adjustments?

RESPONSE: The language is being removed to avoid the
implication that the appeal process for cost settlements
includes two separate appeals, one appeal for the audit
adjustments and then one appeal for the resulting overpayment or
underpayment determination. The department intends that the
provider may appeal audit adjustments and the resulting
settlement determination together in one administrative review
and fair hearing procedure,

COMMENT: The words "AND CONTROL" should be removed from the
title to ARM 46.12.599.

RESPONSE: Titles are not substantive rule provisions. The
inclusion of the noted words has no substantive effect and
appears to merely repeat the word "review," although both words
are used in the federal regulations. The department will remove
the words as suggested, but does not intend that the removal
have any substantive effect on the provisions of the rule
itself.
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COMMENT: The department should 1limit the scope of review
permitted in proposed ARM 46.12.599(1) to provide that the
department or its agent may review only those cases of medicaid
eligible residents where the provider is seeking medicaid
payment. Why would medicaid review a case if the provider were
not seeking medicaid payment? The rule should state specific
timeframes as to when the department will make these
evaluations.

RESPONSE: The department will not limit its ability to conduct
reviews of services for any medicaid recipient at any time it
deems appropriate. One example of review where the facility may
not be seeking medicaid payment is an inspection of care
(*10C"), where the department must review all medicaid eligible
cases. The department does not believe that it would be
appropriate to abandon its legal authority to review all cases
involving medicaid eligible patients. The department does not
anticipate wasting its time with such reviews but would conduct
a review when it finds a specific purpose in doing so.

COMMENT: The department should add the words "“utilization
review" before the word "agent" where it appears in proposed ARM
46.12.599(1).

RESPONSE: The department disagrees. The department potentially
may engage different agents for its routine utilization review
activities and for other reviews, such as IOCs or special review
of particular cases.

: The department should revise proposed ARM 46.12.599 (1)
(b) to allow the department to contract only after selecting a
contractor through a request for proposal ("RFP").

RESPONSE: The department will not include this limitation.
State law determines when an RFP or other similar process must
be used and there is ne reason to address procurement
requirements in this rule.

COMMENT: In ARM 46.12.599(1)(b), the rule should require the
agent to “comply with" rather than "meet" the rule requirements.

RESPONSE: There is no apparent difference in the substance of
these words, but the department will adopt the suggested
language where proposed and elsewhere in the rules for
consistency.

COMMENT: In ARM 46.12.599(1)(b), the rule should require the
agent to comply with the requirements of 46.12.599 and any other
applicable medicaid statutes and regulations.

RESPONSE: The department disagrees. The agent is responsible
for fulfilling the responsibilities required by its contract
with the department. The department may itself elect to perform
certain related medicaid responsibilities or to contract with
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other entities for performance of certain responsibilities. The
intent of the rule section is to specify the agent’s activities
in relation to providers in the utilization review process, not
to impose other responsibilities on the agent that are properly
the subject of its contract with the department.

COMM : Proposed ARM 46.12.599(1)(b) would require the
department to provide advance written notice to providers of a
change in the designated review agent. The rule should require
that the department provide at least 90 days advance written
notice to allow providers to make necessary adjustments for the
change. The rule should also require notice of an initial
designation of an agent and of any change in the scope of the
agent’s duties.

RESPONSE: The department does not believe that a reguirement
for 90 days advance notice is feasible. Especially in cases
involving procurement through the RFP process, there rarely is
adequate opportunity to provide a lengthy period of advance
notice. The department agrees that it should provide as much
advance notice as possible under the circumstances and it will
make every effort to do so, but it will not unduly limit its
flexibility by adopting the suggested requirement. Since agents
are currently designated and conducting reviews, any further
designation will be a change and subject to the rule, and it is
not hecessary to refer to initial designations,

COMMENT: The proposed rules require that a complete and
accurate certificate of need ("CON") be completed by a certain
date. The proposed rule does not address certain circumstances
that may occur frequently in the process. For example, the date
of actual admission may vary from the proposed admission date
stated in the CON as initially prepared.

RESPONSE: The department presently is revising the provider
manual relating to the UR process and is developing hew CON
forms. The new forms and the related instructions differentiate
between the proposed and actual dates of admission. The
department believes that this change will address the admission
date problem.

COMMENT: The proposed rule requires the utilization review
("UR") agent to notify providers of incomplete requests for
authorization, but not of incorrect information. The provider
may have an incorrect medicaid recipient identification number,
but an authorization is issued by the UR agency nonetheless.
The department should reguire the UR agent to verify the
recipient’s eligibility and 1D number before issuing an
authorization and to notify the provider if there is a problen
with eligibility or the recipient identification number.

RESPONSE: Tt is not the function of the UR agent to verify
eligibility or to assist providers with eligibility issues.
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The department currently provides a number of methods by which
providers may obtain or verify eligibility information.
Providers can verify eligibility by using the MMIS voice
response unit through an 800 number, may arrange access to the
department’s TEAMS eligibility system, may call the county
office and/or may require a medicaid ID card from the recipient,
The department does not believe it is necessary to duplicate
these methods by paying additional funds to have the UR agent
verify eligibility for providers.

COMMENT: The department should continue its current practice of
allowing providers to obtain and submit CONs after the precerti-
fication by the UR agent.

RESPONSE: Current department policy requires that the CON be
completed before the precertification. If the UR agent is

permitting the practice described in the comment, this is
incorrect. The department believes that it is essential to have
the CON prior to authorization to assure that community
alternatives have been considered and that inpatient care
actually is necessary.

COMMENT: The rule should require that a CON be completed prior
to admission only if the recipient has been determined eligible
for medicaid as of the day prior to admission. This would allow
some period for the provider to check eligibility and determine
whether to obtain an independent team CON prior to admission.

RESPONSE: The department believes the proposed rule
appropriately requires independent team CONs be completed prior
to admission if the recipient is determined eligible as of the
time of admission. If a medicaid application is pending on the
patient’s behalf, the facility can avoid any risk by simply
obtaining an independent team CON prior to admission. This CON
would then serve in case the patient were determined eligible
either before or after admission.

COMMENT: The proposed rule requires that independent team CONs
be completed no more than 15 days prior to admission. Cases may
arise when a facility is fully occupied on a given day and the
patient cannot be admitted until an opening is available. This
may extend beyond the valid period of the CON and require a new
CON be obtained. The department should extend the 15-day period
to 30 days, consistent with current policy.

RESPONSE: The department will extend the proposed 15-day period
to 30 days as suggested.

COMMENT: Proposed ARM 46.12.599(2) (a) (ii) requires that the
independent team completing the CON have knowledge of the

recipient’s situation, including the recipient’s pedical
condition. This seems too broad, as it may be construed to

require physicals or other screening tools to assure that the
team is fully aware of medical facts, even though the medical
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facts may not be relevant to the proposed psychiatric admission.
Moreover, this language is not contained in the CFR and it is
not needed in this rule.

RESPONSE: The department will change the word "medical" to
"pgychiatric." The corresponding CFR provisions have required
interpretation and the department believes that it is necessary
to be more specific about the independent team composition.

COMMENT: In proposed ARM 46.12.599(2) (b) (i) (A), the department
requires that a facility CON be completed within 14 days after
an eligibility determination for recipients determined eligible
after admission. The department should allow 14 days after
notjce to the provider of the eligibility determination, to
assure the provider adequate opportunity to complete the CON
after finding out about the determination. The same applies to
ARM 46.12.599(2) (b} (i) (B) where it should be 90 days after
receipt of written notice of an eligibility determination.

RESPONSE: The department will not adopt this suggestion. The
suggested changes would require the department’s eligibility
workers to notify providers of eligibility determinations, when
those workers in many cases do not have any way to know what
providers to notify. It is the provider’s responsibility to
inguire about and monitor the recipient’s eligibility status,
including whether or not an application has been filed and
whether a determination has been made. As noted in a previous
response, there are a number of options available for providers
to obtain this information., Also, the department believes the
14-day provision in subsection (2)(b)(i)(B) is necessary to
assure early certification of need in these cases.

COMMENT: Proposed ARM 46.12.599(2) (c) reguires that all CONs be
actually and personally signed by each team member. There is no
problem in having the actual signature of those who sign. But
the facility’s in-house team may include as many as 10 or 15
persons and it is impossible to have every team member to sign.
Further, a new CON is required every 30 days, which further
compounhds this problem. There is no good reason to have all 15
persons sign. Perhaps this requirement should apply to
independent team CONs.

RESPONSE: The department believes it is important to require
the signatures of all of both independent and facility-based
teams member. However, it 1is not necessary that the actual
facility team include the number of persons suggested in the
comment. Federal requlations at 42 CFR 441.153 require that the
facility CON be completed by the same team responsible for the
plan of care under 42 CFR 441.156. That regulation actually

requires a minimum of only 2 persons. The provider may
determine the composition of the team within the parameters of
the federal regulation. Further, only one CON is required for

any one recipient’s entire stay in the facility. A new CON is
not required every 30 days as suggested in the comment. Federal
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regulations at 42 CFR 441.155(c) require that the individual
plan of care be reviewed by the team every 30 days to determine
that services being provided are or were required on an
inpatient basis and to recommend indicated changes in the plan
of care. This review and determination is not a CON that would
be subject to the requirements of proposed ARM 46.12.599(2), and
the signature of every team member on the plan of care review
would not be required by proposed ARM 46.12.599.

COMMENT: The department should limit the medicaid non-payment
to only that portion of the stay that has not been authorized by
the UR agent.

RESPONSE: The rule as proposed provides only that medicaid
reimbursement is not available for the unauthorized portion of
the stay. The rule does not deny medicaid reimbursement for

authorized portions of a stay on grounds that other portions of
the same stay were not authorized.

COMMENT: Proposed ARM 46.12.599(3) (¢) should require only that
the provider submit the required materials within the specified

period, not that the materials actually be recejyed within that
period. The provider has no control over the date of receipt.
Also, the 2 to 5 day span should be a span of 2 to 5 working
days.

RESPONSE: The department believes that the provider does have
control over the date of receipt. Under proposed ARM 46.12.599
(6) (a), providers will make the submission by fax transmission
or overnight mail. These transmission methods allow the
provider to control very specifically the time of receipt by the
UR agent. The department will adopt the suggestion regarding
working days.

CO| NT: The 2 to 5 day span should be lengthened to allow the
provider to request authorization earlier. BAuthorizations can
take more than 5 days to obtain, and the provider should not
have to take the risk during the additional period.

SPONSE: The department does not believe it is necessary to
change the period to 7 days. The longer the period, the less
current the information used to determine necessity for the
future period, Also, the longer time it has taken to obtain
authorizations has resulted primarily from the involvement of
URM in the process. The department is taking steps to reduce
such delays.

COMMENT: The language in ARM 46.12.599(4) should be revised to
require the UR agent to transmit authorization information to
the fiscal agent within 24 hours, rather than within 3 working
days of a determination as proposed.

RESPONSE: The department recently doubled the frequency of
authorization transmissions from the UR agent to the fiscal
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agent. Previously, the information was transmitted once a week.
Currently it is transmitted twice a week. The fiscal agent
adjudicates claims only twice a week and a more frequent
transmission would not make a difference in the period required
to process claims. The department believes that the 3 working
day period is reasonable.

COMMENT: In proposed ARM 46.12.599(4) (a), the second sentence
should be revised to specifically identify the referenced
notification.

RESPONSE: The department will make the suggested change.

COMMENT: In proposed ARM 46.12.599(5), the 10 day period for
request of an informal reconsideration should be a period of 10
working days.

RESPONSE: The department believes the working day provision is
appropriate for shorter time periods such as 5 or fewer days,
but is not necessary for periods of greater length. The 10 day
provision is adequate for the purpose of the proposed rule. The
department will not adopt the suggested change.

co NT: Proposed ARM 46,12.599(5) should require the UR agent
to actually hold the peer to peer review within 10 days of the
reguest, unless the provider consents to a later time.

RESPONSE: As suggested, the department will require the UR
agent to actually hold the peer to peer within the 10-day
period. However, the department will allow the peer to peer to
be held later than 10 days after the request only if both the UR
agent and the provider consent. If the agent will be required
to provide the necessary staff and resources to assure that the
review is held within 10 days, then providers must also be
prepared to proceed. This rule will help to avoid long delays
in completion of the review process and corresponding disputes
about who caused the delay.

COMMENT: Proposed ARM 46.12.599(6)(a) requires use of fax

transmissions for certain materials. The department should
simply allow use of fax, overnight or certified mail for all
submissions by providers. Also, subsection (6)(b) should

require the UR agent to mail all notices by certified U.S. mail.

RESPONSE: The department will revise the language of the
proposed rule to allow use of either fax or overnight mail for
provider submissions. Certified mail would be too slow for this
particular purpose. The department believes that requiring use
of certified mail for all UR agent notices is unnecessary and
would significantly increase the cost of the UR process. The
department will not require the UR agent to use certified mail.
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COMMENT: The department should omit the word "substantially"
from proposed ARM 46.12.599(6)(d). This will simply cause
litigation as to what is substantial compliance.

RESPONSE: The department believes that the substantial
compliance rule is reasonable ‘and accords with legal

requirements. The department expects to make every effort to
comply with both the letter and the substance of the rule. But
errors are occasiopally made. As long as the notice is

effective for its intended purpose and satisfies due process
requirements, errors should not provide a technical loophole to
excuse providers from their responsibility to pursue cases on a
timely basis. The department will retain the proposed language.

COMMENT: The department should specify in the rule the scope of
information that the UR agent may request before issuing an
authorization. Some information requests by the agent may have
gone too far.

RESPONSE: The department believes that the information and
documentation necessary to determine medical necessity may vary
on a case by case basis, and may include anything relevant to
that determination. The department will direct the UR agent to
limit its requests to items that are necessary to the
determination.

COMMENT: The department should set forth in the rule the
timeframes for requesting administrative review and fair
hearing. That information is missing from ARM 46.12.599,

RESPONSE: Information regarding the administrative review and
fair hearing processes is already specified in ARM 46.12.597,
46.12.509A and 46.2.201, et seq. The department does not

believe that it is necessary to reiterate that information in
this rule section.

COMMENT: The department should have access to all records
pertinent to treatment of medicaid recipients as provided for in
proposed ARM 46.12.599(1) (a). However, other sections of the
proposed rule would exclude from consideration records other
than medical records. Not all evidence of a person’s need for
treatment is typically documented in the medical record. Other
records, such as school records, for example, may also support
medical necessity and should be considered. This proposed rule
stacks the deck against providers and against the department’s
provider agencies in seeking placement and treatment.

RESPONSE: The Department recognizes that psychiatric treatment
for children and adolescents involves a number of factors which
require consideration. It is not the department’s intent to
exclude information relevant to a determination of medical
necessity. The department will eliminate the specific
limitation to the medical record. However, in individual cases,
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whether or not certain information is included in the medical
record may be an indication to medical reviewers that the
provider did not seriously consider the information to be
pertinent to the patient’s medical need or course of treatment.
Moreover, the provider’s records should demonstrate the medical
necessity of the services, Provider’s should keep a record of
information and documents it believes demonstrate medical
necessity.

COMMENT: 1In proposed ARM 46.12.599(5) (a), the department seeks
to further restrict information that may be considered in the
determination to information that is documented in the medical
record at the time of the UR agent’s review determination.
Requests for authorization are made prospectively and providers
are predicting that the patient’s acuity will require the
facility’s care during a future time frame. Because
administrative reviews can take up to and greater than 3 to 4
weeks, it is inappropriate to exclude from consideration
additional information which documents a patient’s actual
acuity. More current information is very useful to reviewers
and should be considered to assure that better decisions are
made for children. It appears the department has proposed this
rule just to sustain its decisions and to protect agency ego,
rather thah seriously determine the actual needs of the
reciplient. This comes at the expense of making the right
decision for the child. This also is an illegal attempt to
exclude admission of admissible evidence.

RESPONSE: The intent of the proposed rule was to allow a
determination of whether there are specific documented
conditions which warrant residential treatment. The department
has been concerned that during the course of time required to
schedule and conduct the next stage of review, the facility may
develop circumstances and information in an effort to justify
continued treatment. The department believes it is incumbent on
the provider to submit complete information at the time
authorization is requested so that a accurate determination can
be made when the request is originally received.

The department does agree that there are a number of practical
problems with the proposed rule, In an effort to prevent an
inappropriate practice, the rule may also prevent consideration
of valid and relevant information useful to the determination.
In addition, the rule could have the negatlve effect of focusing
appeals on whether the reviewer was correct at the time rather
than on the direct issue of medical necessity. The department
will not adopt the proposed restriction on the information that
may be considered in the review and appeal process. However,
the department will reserve the authority to take appropriate
action through retrospective review in any case where it appears
that information or documentation has been developed
inappropriately.

COMMENT: The department has reserved the right in the proposed
rule to make a later and presumably contrary decision regarding

12-6/29/95 Montana Administrative Register



~1214-

an authorization "at any time". This provision of the rule
should be removed. It would be patently unfair to allow the
department to renege on a determination. Providers should be
entitled to rely on the department’s determination at the time
of an authorization.

RESPONSE: The proposed rule in ARM 46.12.599(10) states that an
authorization by the department or its utilization review agent
under this section is not a final or conclusive determination of
medical necessity and does not prevent the department or its
agent from evaluating or determining the medical necessity of
service or items at any time. This proposed rule simply states
longstanding and current department policy. It is important to
understand the purpose and nature of the utilization review
process. This process is a screening tool to reguire an advance
demonstration that requirements are met. However, the
determinations are made based upon portions of the record
submitted by the provider, rather than upon a review of a full
record or a direct inquiry by the department. This department
does not intend te simply second guess or renege on earlier
determinations. Additional review could occur where critical
information was not earlier divulged by the provider, where
there is reason to suspect fraud or for other appropriate

reasons. The alternative to this rule would be a far more
intensive and lengthy review based upon a complete record prior
to a determination, an approach that none would favor. The

department will reserve the authority to review medical
necessity at any time.

COMMENT: ARM 46.12.599(10) only allows a provider to request
that the department look into the matter if a determination is
late. The department does not provide an affirmative action to
the provider’s benefit if the department or its agents fail to
timely perform their functions. This still leaves the provider
at risk while waiting for a determination. The department
should provide a sanction against the UR agent if the agent
fails to comply, such as requiring the agent to pay for the
treatment out of its own funds rather than medicaid funds.

RESPONSE: The rule is intended to inform providers of how to
proceed when they have not received a determination or notice
they believe they have requested. The department has provided
for an affirmative remedy under ARM 46.12.599(6)(d} when the
agent fails to provide notice, or fails to provide timely notice
after all information requested has been received. This section
allows for the provider to be notified properly and to receive
a new opportunity to appeal. The department does take seriously
any failure by its agent to timely and properly perform its
functions. The department believes that this is a matter to be
addressed in its contract with the agent. The department is
considering specific contractual provisions that would penalize
a contractor financially for failure to perform. However, the
department will not provide that a delay in the issuance of
determination or notice will result in payment to a provider.
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Payment will be made only after a determination that
requirements have been met.

COMMENT: The department should add language in ARM 46.12.599(1)
(b) to specify that only persons gualified and necessary to
perform an JOC be permitted access to medical records.
Providers have expressed concern that SRS staffers without
credentials are sometimes afforded access to medical records
when that access is not pertinent to the IOC or UR.

RESPONSE: The comment apparently suggests that department staff
who have responsibility to administer the medicaid residential
treatment services program should not be permitted to accompany
reviewers at the facilities or review medical records during
inspections of care. The department strongly disagrees with
this suggestion. Department staff are responsible to administer
the program, including compliance with federal utilization
review and inspection of care requirements. It is critical that
these staff retain their legal authority to review records and
observe facility operations, Also, this provides department
staff with an opportunity to learn a great deal about providers
and the services they provide by accompanying teams during the
I0Cs,

COMMENT: The "“may" in proposed ARM 46.12.599(12) should be
changed to a "must.”

RESPONSE: The department disagrees. The intent of the rule is
to express a permissive authority of the department as to the
medicaid provider, not to impose a mandate upon the department.
Federal regulations determine when the department must conduct
the inspection of care.

COMMENT: There is a conflict between controlling medicaid
expenditures and providing critical access to mental health
treatment for Montana youth. Department policies shift too
often, and a period of stable public policy in this area is
critical to providing safe and effective treatment to youth.
current policy leads to bouncing children from one treatment
setting to another. The department often overrules DFS
placement decisions in the interest of reducing costs. The
authority and responsibility for placement should reside in one
agency with a single mission and direction. The current process
contains paperwork and monitoring elements that are costly and
counterproductive to the goal of cost effective residential
treatment.

RESPONSE: The department agrees that consistency and stability
should be pursued to the extent possible. However, there are
sometimes conflicts between legally mandated missions of
different agencies. Federal law requires that certain criteria
be met before medicaid may pay for services, Other agencies may
operate under different criteria, and may decide upon a course
of treatment that does not meet requirements for medicaid
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payment. Consistency 1s not always possible, but all parties
involved should continue to improve efforts at cooperation and
consistency to the extent possible within the law. While
stability may also be desirable, it wust be balanced with a need
to change services in an effort to develop the contihuum of
services and to make meore efficient use of available funds. The
department expects the pending agency reorganization to provide
a significant opportunity to improve services to Montana
children.

COMMENT: The proposed rules fail to address several important
aspects of the issues that have arisen between providers and the
department, including content of prior authorization notices,
the numbers issued, timeliness of issuance of a prior
authorization notice, prior authorization spans, dates of
authorizations, lengths of authorized spans and timeliness of
reporting of authorized spans. These issues should be address.

RESPONSE: The rules do address the timeliness of reporting of
prior authorization spans. The rules regarding the timing and
issuance of adverse prior authorization notices were intended to
be applied to approvals as well as adverse determinations. The
department will revise the rule language to so provide. We do
not believe the remaining issues noted warrant treatment in the
rules.

5. Effective July 1, 1995, and in accordance with Chapter
546 of the 1995 Legislature, the De¢partment of Social and
Rehabilitation Services is abolished and its duties and programs
will be assumed by the new Department of Public Health and Human
Services. In accordance with 2-15-135, MCA, all references in
these rules to the Department of Social and Rehabilitation
Services will be changed to the Department of Public Health and
Human Services.

6. The rules will become effective July 1, 1995.
ey - { .
\.)0’4—1}; é’gfvv\ h
Rule Reviewer pirector, Soclal and

Rehabilitation Services

certified to the Secretary of State June 19, 1995.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rules
46.12.1001, 46.12.1002,
46.12.1005, 46.12.1012,
46.12.1015, 46.12.1022 and
46.12.1025 pertaining to
medicaid transportation
services

NOTICE OF THE AMENDMENT OF
RULES 46.12,1001,
46.12.1002, 46.12.1005,
46.12,1012, 46.12.1015,
46.12.1022 AND 46.12.1025
PERTAINING TO MEDICAID
TRANSPORTATION SERVICES

TOo: All Interested Persons

1. On May 11, 1995, the Department of Social and
Rehabilitation Services published notice of the proposed
amendment of rules 46.12.1001, 46.12.1002, 46.12.1005,

46,12.1012, 46.12.1015, 46.12,1022 and 46.12.1025 pertaining to
medicaid transportation services at page 821 of the 1995 Montana
Administrative Register, issue number 9.

2. The Department has amended rules 46.12,1001,
46.12.1002 and 46.12.1025 as proposed.

3. The Department has amended the following rules as
proposed with the following changes:

46.12.1005 TRANSPORTATION AND PER. DIEM, REIMBURSEMENT

Subsections (1) through (2)(b) remain as proposed.

{c) _ resular}y seheduled; COMMERICAL ground TRANSPORTATION,
including taxis and limousine service for trips up to 16 miles
total - usual fee not to exceed a total of $10.07 fo one wa
trip or-net-to-exceed—a total-of -£17-98 for a—reund—trip;

(d) _reqularly sceheduled COMMERICAL ground TRANSPORTATION,
including_taxis and limousine service for trips exceeding 16
miles -~ $.63 per mile that a person is a_passendger.

Subsections (3) through (3)(d) remain as proposed.

{4) No payment _is available for ¢ravel—and PERSONAL
VEHICLE MILEAGE OR per diem costs that total less than $10.00 in
a_calendar month.

Subsection (5) remains as proposed.

AUTH: Sec. 53-6-113 MCA
IMP; Sec, 53-6-101 and 53-6-141 MCA

46.12.1012 SPECIALIZED NONEMERGENCY MEDICAI, TRANSPORTA-

TION, REQUIREMENTS Subsection (1) remains as proposed.

(2)__ Coverage of specialized nonemergency _ medical
transportation is limited to transportation of persons with
disabilities for the purpose of obtaining nonemergency medical
SERVICES covered by the medicaid program.
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Subsections (2)(a) through (7) remain as proposed.

AUTH: Sec. 53-6-113 MCA

IMP: Sec. 53-6-10]1 and 53-6-141 MCA
46.12,1015 SPECIALIZED NONEMERGENCY MEDICAL TRANSPORTA-

TION, REIMBURSEMENT Subsections (1) through (2) remain as
proposed.

(a) Transportation under 16 miles...... $10.07 one way
$1F08—reund—trip
Transportation over 16 miles....... $ .63 per mile

Waiting time for transportation

over 16 miles...... e $ 5.03 per hour
Computed in 15
minute increments
or fraction
thereof

Waiting time for under 16 miles....No payment

When one way transportation is

over 16 miles and the unloaded

miles exceed ten percent of the

loaded miles, the miles from the

departure point to the pick-up

peint plus the miles from the de=-

livery point to the departure

point shall be paid for at the

rate of ...... .. i vevesreese.$ .33 per mile
Subsections (2)(b) and (2)(c) remain as proposed.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101 and 53-6-141 MCA

46.12,1022 AMBULANCE SERVICES, REQUIREMENTS Subsections
(1) through (10) remain as proposed.

(2 —toverade o afphig

Subsection (12) remains as proposed in text but is
renumbered (11).

AUTH: Sec, 53-6-113 MCA
IMP: Sec, 53-6-101, 53-6-113 and 53-6-141 MCA

4. The Department has thoroughly considered all
commentary received:

COMMENT: A recipient wrote stating that a specific
transportation provider may go out of business due to the rule
changes and that the loss of the provider’s services would
jeopardize the health of the recipient.
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RESPONSE: The department recognizes the need for persons to
have access to medical care. There are many providers willing
to provide transport for medicaid recipients. Those providers,
however, need authority from the Public Service Commission for
changes in the services they provide.

COMMENT: Several comments were received asking the department
to defer implementation of the new fee schedule for a specific
provider.

RESPONSE: The department will not delay implementation. A
postponement would result in program expenditures exceeding the
projected budget for the program.

COMMENT: The department should not change the rules until the
department can show there is a need to improve the comprehension
of the rules.

RESPONSE: The department in the adoption of the changes to the
rules determined that, in addition to substantive programmatic
changes noted in the rationale accompanying the first notice,
clarification of the rules should be undertaken.

The choice of structure and language for rules is a matter that
is within the discretion of the department to determine. The
department strives on its own initiative and at the behest of
the public to improve the structure and language of the various
rules it must adopt for purposes of implementing programs as
authorized by the relevant legal authorities.

COMMENT: The department should not change ARM 46.12.1002 to
incur program savings. The department has a managed care
program to incur preogram savings in the coverage of
transportation services., If this company has not incurred the
savings, then the managed care is either not working or the
company should be dismissed from doing business with the state.

RESPONSE: 1In addition to provisions for cost-savings purposes,
the amendments to ARM 46.12.1002, concerning requirements for
transportation and per diem coverage, include measures that
clarify the administration of the program for the department and
the providers.

Apparently, managed care program refers to the medicaid
transportation management system. Through that system, the
state is realizing cost savings.

Data from an interim ambulance expenditure report for September
1994, the start date for the medicaid transportation management
system, through March 1995 indicates +the department is
experiencing at least a 33% savings in ambulance services.

The department has additional objectives, besides cost savings,
for developing the system. The nature and performance of the
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transportation management system had no bearing on the decision
to proceed with the changes to the rules. The department would
have adjusted payments with or without the system in place.

COMMENT: The department should not change ARM 46.12.1002
because the department simply says that the limitation of
coverage for transportation to mileage fees is necessary to
preclude providers from seeking further reimbursement through
ancillary fees. The department has not made a reasonable effort
to show in writing that the change is necessary.

RESPONSE: ARM 46.12.1002, concerning transportation and per
diem reimbursement, prior to amending did not expressly preclude
reimbursement for various fees other than mileage based fees.
While under a Public Service Commission autherity, a commercial
carrier can establish fares for services such as waiting time,
unloaded or deadhead mileage and call-out fees, the department
considers some of these expenses unreasonable. For example, a
provider may use waiting time to conduct other business. A
provider also has the control to use all legs of a transport to
reduce unloaded mileage.

COMMENT: The department should not change ARM 46.12.1002 until
it is shown that the changes will improve administration of the
program.

RESPONSE: The amendments to ARM 46.12.1002 provide for improved
administration of the program by stating limitations upon
coverage with specificity and by providing certain procedures to
govern the process of reimbursement.

COMMENT: The department should not change ARM 46.12.1005 until
it is shown that the changes will improve comprehension of the
rules and administration of reimbursement.

RESPONSE: The amendments to ARM 46.12.1005, concerning
transportation and per diem reimbursement, provide for improved
administration of the program by simplifying the reimbursement
system for transportation. In addition, there will be some
savings resulting from the limitations upon service coverage
incorporated into ARM 46.12.1002.

COMMENT: The department should not revise the reimbursement for
transportation and per diem to incur program savings. The
department has not fixed the "black hole" yet of ITM not even
paying all the bills that are suppose to be paid for by medicaid
to providers. The department started a managed care concept
that now is not saving the money and therefore the Department is
simply cutting the costs by across the board cuts in per diem
rates. The department should eliminate ITM and save the money
we are paying them if cuts must be made. The department should
eliminate managed care since it is a failure.
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RESPONSE: The department is revising the reimbursement rates to
provide for better cost controls for coverage of transportation
and per diem services. There will be cost savings as a result.
These savings are prudent and are in accord with the
department.’s overall goals for the Medicaid program.

The state contracted through a competitive process for the
administration of transportation services covered by the Montana
Medicaid program. The purpose of that contract is to provide a
single management entity to review and process requests for
transportation coverage made by medicaid recipients. The
approach improved administrative efficiencies resulting in
significant savings for the program. The contractor is
Integrated Transport Management, Inc., (ITM). Among the
responsibilities for ITM under the contract are prior
authorization of all nonemergency travel and review of all
ambulance claims prior to payment.

ITM does not reimburse providers. ITM issues a prior
authorization number when appropriate and the providers still
submit their claims to Consultec for payment.

There was a problem with electronic data transmissions between
ITM and the contractor for medicaid billing operations,
Consultec. However, the problem has been fixed. Oonly a few
minor errors have recently been brought to the department’s
attention. These were easily corrected by contacting Consultec
or ITM. The department does continue to evaluate and monitor
this matter to insure that the data exchange is accurate.

Cost savings have been incurred with emergency and nonemergency
transportation services since the advent of the medicaid
transportation management system and prior authorization
process. However, the success of the system is not measured
only by cost savings. Even as cost savings are occurring, more
medicaid recipients are benefiting from transportation services

since the system was implemented. Under the system,
transportation services are being developed in previously
underserved areas of the state. In addition, transportation

services are being authorized in a more consistent manner
statewide.

The new transportation management system is working well. The
department will not eliminate the system or replace the
contractors.

COMMENT: The department should not amend ARM 46.12.1022. The
department in a hearing before the legislature appropriations
committee was asked what the department was going to cut to save
money. The department did not say once they were cutting these
costs mentioned in this amendment. The department should not
now have the right to cut these costs. The department had a
meeting with members of transportation providers with some
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members present, Never once did the department say they were
going to cut their costs back.

Before the department amends ARM 46.12,1022, it should show the
program savings to be incurred in anticipated dollar amounts.

RESPONSE; The amendmeénts to ARM 46.12.1022, concerning
ambulance service requirements, and to ARM 46.12.1025,
concerning ambulance service reimbursement, do not change the
reimbursement rates for ambulance services. Consequently, cost
savings may not occur due to the changes.

Some of the changes to the rules are a result of actions which
occurred after the legislative appropriations committee.

The notice of the rule amendments was submitted to the Secretary

of State on May 1, 1995, Adequate public notice was given.
Also, the department sent a letter to all interested parties in
May of 1994. Those who expressed interest in further

information about changes to the medicaid transportation program
were also sent notice of the proposed amendments.

The department met with members of the Montana Passenger Carrier
Association to specifically discuss the proposed amendments to
nonemergency transportation. It was the understanding of the
department that all members of the Association were aware of the
meeting.

COMMENT: The department does not have the right to cut these
services unless there is a budget shortfall in medicaid. If

there is a budget shortfall in medicaid then the department
should cut those programs that were listed in a letter from the
director of the department to providers on March 2 saying what
programs would be cut.

RESPONSE: The department is not eliminating services to
medicaid recipients.

COMMENT: A provider recently increased their call out fee and
mileage rate. The provider assists clients in and out of

buildings and, as requested by social services, remains with a
client for the duration of the client’s medical appointments and
have been asked by social services to stay with a client during
an actual appointment and write down what the doctor says and
report it back to the client’s social worker.

RESPONSE; The department does not expect a commercial
transportation provider to provide assistance in other
activities or to obtain and relate medical information between
medical professionals and direct care providers.

The department recognizes two categories of commercial ground
transport.
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The first category of covered transportation services is called
commercial transportation and refers to transports via taxicabs
and bus.

The second category of covered transportation services is
specialized nonemergency transportation which refers to
wheelchair and stretcher vans. Specialized nonemergency
transportation is used when an individual has a handicap or
physical limitation that precludes their use of usual forms of
public transportation such as taxicab and bus. Specialized
nonemergency transportation includes wheelchair/stretcher vans.
Specialized nonemergency transportation providers transport
individuals who have a handicap or physical limitation which
precludes their use of usual forms of transportation. Their
vehicles are equipped with wheelchair lifts or other specialized
apparatus.

The changes in reimbursement provide for more appropriate
reimbursement in relation to the service being provided. The
department can not justify paying higher reimbursement rates for
regular commercial transportation as compared to specialized
nonemergency transportation. There are many situations where
the Department reimburses less for the more sophisticated level
of transportation services.

Currently, commercial transportation providers are reimbursed
their usual and customary fees as established under the Public
Service Commission. One commercial provider has a one-way call-
out fee of $11.00 and is reimbursed $1.50 per mile. A ten mile
round trip of five miles each way costs the State $37.00. For
the same trip via wheelchair van, a provider is reimbursed
$17.98.

In the same example, if the commercial provider has a 100 mile
round trip of 50 miles each way, the state pays $172.00. For
the same trip via wheelchair van, the cost to the State is
$63.00.

In some cases, only one transportation provider can currently
provide services in an area. Even though there may be the
possibility of using less expensive transportation services such
as taxi services, those services are not available because the
Public Service Commission has precluded the entry of other
providers.

COMMENT: The department should increase reimbursement rates to
meet state and federal requirements, particularly those
requirements, effective in 1996, for the Americans With
Disabilities Act.

One provider, at a minimum, recommended that the reimbursement
rate for one-way only transfers be set at the rate of $12.00 per
fare plus $1.00 for additional attenders. The provider also
requested changing rates to $.80 per loaded mile and $.45 per

12-6/29/95 Montana Administrative Register



-1225-

unloaded mile for out of town trips. Another provider requested
$1.25 per loaded mile.

RESPONSE: The department has determined that at this time it is
prudent and reascnable to reimburse commercial providers at $.63
per loaded mile, For specialized nonemergency transportation,
the department will reimburse $.63 per loaded mile and $.33 per
unloaded mile as described in the rule.

The department will reimburse the same fare for an attendant as
for the client.

COMMENT: The rationale for the 16 mile limitation on in-town
travel for regular commercial ground transportation is unclear.
RESPONSE: The 16 mile limitation has been in place for a number
of years. It was a limitation based on total round trip

mileage. The limitation when adopted was considered reasonable
in terms of local trip mileage for most persons. The department
in the final notice is retaining the 16 mile limitation but
applying it on a one way trip basis. Conseqguently, the mileage
to which the 1local mileage reimbursement applies will be
increased. The department believes that a 16 mile one way trip
is reasonable in terms of local trip mileage under current
circumstances.

COMMENT; The preclusion of coverage at ARM 46.12.1005(4) for
costs of less than $10 should not apply to commercial carriers.

RESPONSE; The $10.00 limitation on coverage applies only to
costs in relation to use of personal vehicles or to the costs of
meals when commercial carriers are used. The provision has been
changed to specifically state the limitation.

COMMENT: Reimbursement of all transportation, whether by
taxicabs or nonemergency specialized transportation, should be
considered on a one way basis.

RESPONSE: The department agrees and has changed the provision
at ARM 46.12.1005(2) and ARM 46.12.1015(2)(a) to provide that
the basis of the reimbursement rate will be one way trips. The
department, beginning July 1, 1995, will discontinue processing
round trips. What is currently considered a round trip will be
processed as two one-way trips.

The department has determined that the proposed provision at ARM
46.12.1022(11), precluding coverage of ambulance services
received by a person during a period of retroactive eligibility,
should not be adopted. The proposed provision has not been
adopted.

ARM 46.12.1015, Specialized Nonemergency Medical Transportation,

Reimbursement, is amended to remove the round trip basis for
limitation on local +trip reimbursement. This change is
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necessary to conform the local trip basis of this service with
that of commercial ground transportation in ARM 46.12.1005.

5. Effective July 1, 1995, and in accordance with Chapter
546 of the 1995 Legislature, the Department of Social and
Rehabilitation Services is abolished and its duties and programs
will be assumed by the new Department of Public Health and Human
Services. 1In accordance with 2-15-135, MCA, all references in
these rules to the Department of Social and Rehabilitation
Services will be changed to the Department of Public Health and
Human Services,

6. The rules will become effective July 1, 1995.

s .
“\-)a oz ’j)t 3 I

Ruie Reviewer —

ocial and-
Rehabilitation Services

Certified to the Secretary of State June 19, 1995.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rules
46.12.1222, 46.12.1223,
46,12.1226, 46.12.,1229,
46.12.1231, 46.12.1237,
46.12.1241, 46.12.1249,
46.12.1254, 46.12.1260 and
46.12.1265 pertaining to
medicaid nursing facility
services

NOTICE OF THE AMENDMENT OF
RULES 46.12.1222,
46.12.1223, 46.12.1226,
46.12.1229, 46.12.1231,
46.12.1237, 46.12.1241,
46.12.1249, 46.12.1254,
46.12.1260 AND 46.12,1265
PERTAINING TO MEDICAID
NURSING FACILITY SERVICES

et i N e ot St et

TO: All Interested Persons

1. On May 11, 1995, the Department of Social and
Rehabilitation Services published notice of the proposed
amendment of rules 46.12.1222, 46.12.1223, 46.12.1226,
46.12.1229, 46.12.1237, 46.12,1249, 46.12.1254, 46.12.1260 and
46.12.1265 pertaining to medicaid nursing facility services at
page 790 of the 1995 Montana Administrative Register, issue
number 9.

2. The Department has amended rules 46.12.1222,
46.12.1229, 46.12.1231, 46,12.1237, 46.12.1249, 46.12.1254,
46.12.1260 and 46.12.1265 as proposed.

3. The Department has amended the following rule(s) as
proposed with the following changes:
46.12.1223 PROV T

IDER  PARTJCIPATION AND TERMINATION
REQUIREMENTS Subsections (1) through (2) remain as
proposed.

comb;ngtlon Aﬁ r@mgdles4ﬁﬂQﬁ—ﬁf—&§Qi9—iﬂtgﬁfﬁtﬁiﬁ&:jﬁt:iﬂgggg
VID
cludi but jted to eder equ ions C a
s

Subsectlons (3) throuqh (3)(c) remain as proposed.
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EPRESENTATIVE OF A N OR DISCHARGE AS RE c
483,12 4 5 D_(6). THE NOTICE MUST BE PROVIDED US

S E E_DEPARTMENT. A 0
OTICE GO EQUIRED c 483.12, TH oTIC s
NFO ECIPIE E RECIPIENT’S RIGHT T

0 W c T MAY OBTAIN A HEARING
RECIPIENT MAY BEPRE ENT HERSELF _OR HIMSELF OR MAY BE REPRESENTED
gv LEGAL COUNSEL, A RELATIVE, A FRIEND OR OTHER SPOKESPERSON.
PON RE UES 0
E s OR NOTIC S MA DE TO THE El
ON SERV ES DICAID SERV v

111 N. SANDERS, P.O. BOX 4210, HELENA, MT 59604-4210,

AUTH: Sec. 53-6-108 [as amended by sec. 14, ch. 354, L.
19951, 53-6-111 and 53-6-113 MCA

IMP: Sec. 53-2-201, 53-6-101, 53-6-106, 53-6—-107 [as
amended by sec., 13, ch. 3%4, L. 1995]), 53-6-111 and 53-6~113 MCA

46,12.1226 NURSING FACILITY REIJMBURSEMENT Subsections (1)
through (3)(b) remain as proposed.

(c) A provider’s per diem rate effective July 1 of the
rate year AND THROUGHOUT THE RATE YEAR shall not exceed the
provider’s average per diem private pay rate for a semi-private
bed, plus the average cost, if any, of items separately billed
to private pay residents, jin effect on July 1 of the rate vear
as specified by the provider in the department’s survey of
private pay rates conducted annually between April 1 and July 1
prior to the rate year. Providers who do not respond to the
department’s survey by July 1 of the rate year, will be subject
to withholding of their medicaid reimbursement in accordance
with ARM 46.12.1260. The rate specified by the provider in this
survey will be referred to as the reported rate.

Subsections (3)(c) (i) through (13) remain as proposed.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-6-101, 53-6-111 and 53-6~113 MCA

46,12.1231 DIRECT NURSING PERSONNEL _COST _COMPONENT

Subsections (1) through (3) remain as proposed.

(4) The direct nursing personnel cost limit is 1330% 1p0%
116% of the statewide median average wage, multiplied by the
provider’s most recent average patient assessment score,
determined in accordance with ARM 46.12.1232.

AUTH: Sec. 53-6-113 MCA
IMP: Sec., 53-6-101, 53-6-111 and 53~6-113 MCA
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46,12.1241 CHANGE IN PROVIDER DEFINED Subsections (1)
through (1) (b) (il) remain as proposed.
(iii) . o s _from whom the new
partner acquires an jptervest do not retain $he A right of
o] © ove the nershi isi m nsfe
interest.

Subsections (1) (c) through (1) (c)(il) remain as proposed.
(d) For all providers, a change in provider occurs where
an unrelated party acquires:

(i) the provider‘s title or jnterest in the nursing
it [o] 51 :

i il
Sgbsections (2) through (2)(b) remain as proposed.

siblin UNC UN CE OR W; o

(ii) a sole proprietorship, partnershi c ora
OTHE N in which a spous o sib
uncle, aunt, niece, nephew or a_ spouse of an _ancestor,
descendant, sibling, uncle, aunt, njece or pephew has a direct
or jndirect interest of 5% or more oy a power, whether or not
egally enforceable, to direc or jindi
direct the actions or peolicies of the entity.

c "Unr ted co ation" means a c oratijo
NOT A RELATED PARTY AND THAT IS controlled and managed by a
board of directors comprised of entirely different persons and

by different officers.

Subsections (3) and (4) remain as proposed.

AUTH: Sec. 53-6-113 MCA
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113 MCA
4. The Department has thoroughly considered all

commentary received:

COMMENT: This new subsection deals with notice of transfer or
discharge. It requires providers to mail a copy of every notice
of transfer or discharge to SRS within three days of giving
notice to the resident. It also requires nursing facilities to
provide the department with a list of the names and addresses of
the resident, any responsible party or guardian that acts on the
resident’s behalf and any known legal counsel representing the
resident with respect to the transfer or discharge issue. This
new subsection represents an unnecessary administrative
paperwork burden on facilities to which we strongly object.

The definition of "transfer or discharge" is poorly defined in
the federal rules and open to various interpretation. Giving
residents information regarding the appeal process and how to
contact the state ombudsman and other agencies is certainly
appropriate if the transfer or discharge is pot voluntary. On
the other hand, a resident happily being discharged home is not
interested in this information. Tt would appear that this
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proposal would require notification every time a resident is
transferred to a hospital, every time a resident moves into or
out of a facility’s medicare distinct part, and every time a
resident is discharged to home or to another health-care
facility.

Under federal law and regulation, providers are required to give
notice to residents being transferred or discharged. The
regulations are specific as to what that notice is to include.
It includes notice that the resident may appeal to the state and
it includes information about how to contact the state
ombudsman. Federal law and regulation also specifies that
states will develop an “appeals process". This proposed rule
change subscribes to unnecessary duplication. Facilities are
already being surveyed to assure compliance with this regulatory
requirement. It should not be necessary to provide SRS with
this information as we see nothing in federal law or requlation
requiring facilities to do so.

While the department cites 42 CFR 431.206(b)(3) as the
underlying federal requirement for this proposed amendment, to
the best of our knowledge no other state has interpreted this
CFR cite as requiring persopal written notification of appeal
rights and other matters.

Other states have provided this information in the following
ways: (1) provided this information to medicaid recipients upon
application for benefits and provided long-term care facilities
with signs noting these rights and further noting the procedures
to be followed by an affected medicaid recipient or (2) state
notice of appeal rights to each resident being transferred or
discharged through a state form, provided to nursing homes and
require that facilities provide it to each resident being
transferred or discharged.

Facilitating the appeals process might make it easier to pursue
an appeal. The use of a mandatory notification form with an
appeal request as part of the form (similar to the current
Medicaid denial of benefits notification process) would be the
easjiest way to ensure mandatory notification.

RESPONSE: The department has considered all of the comments
that it has received concerning the notice requirements to the
State Medicaid Agency when notice is provided to a nursing
facility recipient that they will be transferred or discharged
from the facility.

Nursing facility participation requirements at 42 CFR 483.12
provide for the transfer and discharge requirements, process and
content of the notice that must be given by nursing facilities
prior to transfer and discharge of a resident from their
facility. Additionally, there are requirements found at 42 CFR
431.206 and 42 CFR 431.210 which mandate that the state agency
must establish a hearings process, and at the time a skilled
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nursing facility or a nursing facility notifies a resident that
he or she is to be transferred or discharged, the state must
also inform the recipient in writing of his right to a hearing,
of the method by which he may obtain a hearing and that he may
represent himself or use legal counsel, a relative, a friend or
other spokesman in the hearings process. These requirements
specifically require the state agency to provide the notice at
the same time the facility provides the notice and prescribe
that the notice must be in writing.

The intent of the proposed rule was not to insure compliance
with the regulatory requirements of 42 CFR 483.12 for
participation by nursing facilities. These requirements are
reviewed by the survey agency as appropriate. This proposed
rule language was intended to provide a means for the state to
receive notice of the proposed transfer or discharge so that the
state agency can comply with specific state agency notice
requirements of 42 CFR 431.206.

The department has discussed these notice requlations with a
Health cCare Financing Administration representative and has
asked for a written verification as to whether a formal written
notice provided by a nursing facility, which includes the items
required by 42 CFR 483.12 and the requirements found in 42 CFR
431.206 and 42 CFR 431.210, will meet federal approval. Based
on the comments received and the discussions with the Health
Care Financing Administration the department will modify the
proposed rule to provide that a nursing facility will be
required to provide a notice, on a form developed by the
Department, which complies with all requirements for notice when
a transfer or discharge is being undertaken. The department
believes that an attached appeal request form that can be used
by a recipient if they wish to appeal the transfer or discharge
decision would be helpful in expediting the process and will
seek to incorporate this provision into the form that the
department develops.

COMMENT: The department is proposing to change its current rule
that a facility must hold the same bed that a resident occupied
prior to a transfer to a hospital until the resident returns
from the hospital stay. Under the proposed change, a facility
would not have to hold the same bed, but simply have a bed
available for the resident upon return. I can see no good
rationale for such a change. 1If the facility must hold a bed,
why not the same bed? The proposed change puts a resident at an
extreme disadvantage, since they are not present to have any
input into the decision or ensure an orderly move of their
poussessions. Facilities making such a change during a
resident’s absence are guilty of at least poor judgment and
timing and at worst could cause detrimental psychosocial and
health effects for a resident. Since the majority of bed holds
are only for a short period of time, why not wait until the
resident is present and can exercise their rights regarding such
changes?
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Changing a resident’s room during the resident’s absence may
violate other federal resident rights requirements. Under 42 CFR
483.10(b) (11) (i1)(A), a facility is required to provide a
resident or their representative with a prompt notification of
room or roommate change. The accommodation of heeds
requirements (42 CFR 483.15(e) (2)) also stipulate that residents
have input into such changes and be able to state their
preferences if such moves are made. Accomplishing these
criteria would be extremely difficult if the resident is out of
the facility. It could be further complicated if the resident
were unable to receive the notification and state preferences
because of the illness that necessitated the transfer.

If the department decides to go ahead with this proposed change,
I would highly recommend language be added to the rule stressing
facilities still need to meet the above criteria.

Finally, I support the additional language to this section of
the rules which clarifies the fact that facilities cannot bill
a resident for a bed hold under any circumstances. To further
¢larify the requirements, I would recommend that the language be
extended to specify not only residents but their
representatives. In those instances where this practice has
been a problem, the facility will actually try to get the
resident’s family to pay for the bed hold rather than the
resident. This is mainly due to the resident being ill or
because other family members are handling finances for the
resident.

RESPONSE: These proposed additions to the administrative rules
are to provide clarification rather than to adopt a change in
policy. It never has been the department’s interpretation that
the same bed must be held for an individual that is absent from
the facility for hospitalization or for other long absences.
Federal regulations do not specify a policy on bed holds, but
they require a facility to provide written information upon a
transfer of a resident to a hospital or before allowing a
resident to go on a therapeutic leave of the duration of the
bed-hold policy under the state plan, if any, during which the
resident is permitted to return and resume residence in the
nursing facility. The administrative rule provisions concerning
bed holds specify when a bed must be held for an individual
recejving medical services, and under what circumstances the
Medicaid program will rejmburse for the holding of a bed under
these absences. Therapeutic home visits and hospital hold days
are not a federal requirement but are a state option for which
each state adopts individualized criteria for reimbursement and
length of bed hold periods.

Federal regulations at 42 CFR 483.10(b) (11) (D) (ii)(A) require
that a facility must immediately inform the resident and, if
known, the resident’s legal representative or an interested
family member when there is a change in room or roommate
assignment. These clarifications in the administrative rules do
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not replace the facility’s requirement to provide notice prior
to a change in room. The department believes that most nursing
facilities hold exactly the same bed for a resident who is
absent from the facility until their return. However, in some
situations the nursing facility may have a need to move
residents into new rooms in order to accommodate individuals on
the waiting list needing nursing facility placements. If there
are several residents out of the facility on therapeutic home
visit or in the hospital a situation may occur where a facility
may find it difficult to fill empty beds in the same rooms with
residents who are on a therapeutic home visit or are
hospitalized. Due to medical complexity of the residents being
admitted or because of the gender of the resident who is absent
they may not be able to fill from the waiting list unless
residents are moved to accommodate these situations. The
department believes that most facilities will only move absent
residents to new rooms when absolutely necessary and will be
required to comply with the federal notice requirements ocutlined
above.

The department believes that it is not necessary to add
additional language to state that the recipients representative
may not be charged for hospital bed hold days. If a recipient
is not responsible for payment for any services, no family
member can be made responsible for these items or forced to
reimburse for them.

Admission documents that are provided to recipients and
responsible parties spell out the items and services that can be
charged to a resident and those that are considered to be
reimbursable under the medicaid per diem rate or billable
separately to medicaid. The department reviews these admission
documents, and in some circumstances a review is performed by
the survey agency when appropriate, to insure that the lists are
complete and the items that can be charged to residents are
clearly indicated and in compliance with state and federal laws.

COMMENT: One commentor believed the new subsection dealing with
the imposition of sanctions should refer to both state and
federal laws and regulations, as the department’s rule making
authority must be the result of state law on the subject.
Additionally, they believe the language is vague and fails to
put any provider on notice as to how the department will impose
sanctions, which sanctions will be imposed under which
circumstances, due process rights of providers and numerous
other details. We believe this rule should be removed and the
department should undertake a separate rule making proceeding on
the issue of sanctions.

RESPONSE: The department will incorporate language into the
final rule concerning the reference to both state and federal
laws and regulations as they apply to the sanction and
enforcement provisions. On July 1, 1995, federal enforcement
regulations become effective and a new survey process will be
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implemented. The state must implement the provisions of the
sanction and enforcement regulations and be bound by these
regulations in the imposition of sanctions and enforcement,
remedies applied, civil monetary penalties and due process
requirements of these regulations. The department will consider
adoption of specific rules in these enforcement areas as it
deems appropriate in order to implement these federal
regulations and the authority provided for under state laws.
The department believes current laws and regulations adequately
address these issues. The department has revised the final rule
language to limit sanctions to those provided by state or
federal law.

COMMENT: The changes to the property section of the payment
rules propose no substantive alterations. Despite several years
of unkept promises, the department is once again failing to
respond to the concerns of the industry relative to property
payments. The property cost component has been in dire need of
improvement for many Yyears. It does not provide adeguate
funding for new facilities and provides little incentive for
older facilities to make necessary improvements. The department
did a study, put together a task force, and has promised an
additional task force to work on this issue--but it has been at
least five or six years and still nothing has happened. It is
important that this component be improved to be more equitable
and to provide the proper incentives to insure that residents’
physical environment is safe and pleasant.

COMMENT: One commentor requested that the department institute
a falir-rental property payment methodology.

COMMENT: Concerns were voiced about the department’s decision
to "freeze" the maximum property rate at $11.00 per day.
Mcontana’s nursing homes are old, and growing older. State
mandates for up-to-date facilities have not been relaxed, even
while the cost to build, remodel or update plants have continued
to skyrocket. Many providers are also waiting for the
department to act on its promise of revamping the property
rates. The current department policy exacerbates the shortage
of beds in some markets, and retards provider efforts to update
their facilities.

RESPONSE: Commentors are correct that the department
previously completed a property reimbursement study, but has not
implemented a new property methodology. The department held a
symposium in November 1994, which included a 1look at the
property study and additional property information and the
department made a commitment to form working groups to work
toward property system changes. The department has not
committed to a fair rental value system or any specific property
methodology for the future. 1In fiscal year 1995 the department
increased the property cap to $11.00 or up to a $1.36 increase
over fiscal year 1994 reimbursement rates. In the proposed
rules the department proposes no change to the cap of $11.00 but
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allows providers to again receive up to the $1.36 increase over
their 1995 reimbursement levels. Under this rule, providers
will remain at their 1995 rate if that rate already exceeded
their costs, or otherwise would receive the lower of an increase
up to their cost per day or an increase of $1.36, subject to the
$11.00 cap.

Providers are quick to advocate changes in the property
component without considering that property rates may be
calculated upon an entirely different basis than under the
present system and that property rates are likely to shift
considerably up or down for many facilities under a new
methodology. These changes may impact the increases received in
this year’s or prior year’s property rates significantly. There
have recently been several providers that have completed
remodeling and new construction projects within the current
reimbursement limits and qualified for rate adjustments under
these rule provisions. It is not clear why commentors believe
that there is no incentive to renovate and add beds when there
are currently so many providers that in fact are doing exactly
this very thing.

The department continues to be committed to look at the property
reimbursement system in conjunction with other changes being
considered for reimbursement in the area of MDS and patient
acuity adjustments.

COMMENT: The definition of a change in provider implies a
change in leases will not be regarded as a change of owner or
provider. 1In a call to department staff this provider was told
that this new definition applies to a lease situation as well.
This rule language is unclear.

RESPQNSE: The department proposed clarifying language in the
change in provider definition which many providers supported.
These changes are necessary to deal with paper transactions
where control of the facility is not impacted but rather a stock
or corporate restructuring has occurred. Previously these
activities triggered a change in ©provider and a new
reimbursement rate calculation using a more current rate period.
The department intended this language to apply to lease
situations when an unrelated party acquires the leasehold or
interest in the facility and the right to control and manage.
We will provide additional language to clarify that these rules
apply to lease transactions. The department will also add
clarifying language in definition of a related party to make it
more clear who will be considered a related party under these
rules.

COMMENT: The proposed amendments to these subsections change
the operating cost component in two ways: they reduce the
operating cost cap from 115% to 105% of the median operating
costs and they reduce the allowable incentive from 40% to 30% of
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the difference between the provider’s inflated base year per
diem operating cost and the operating cost limit.

We oppose both of these changes and believe they are being made
solely because of budgetary constraints. We believe that
providers are continually asked by regulators and inspectors to
provide more care and services. There is increased emphasis on
quality of life, which translates into increased costs in the
activities and social services areas, which of course are part
of the operating component. Increased paper work and
documentation also continues to add to our costs.

While we believe that limitations used in setting rates should
promote efficiencies and economies, the reduction of the
operating cap from 115% down to 105% of median operating costs

is inappropriately narrow. Significant legitimate variations
exist among providers in the effective delivery of the wide=-
range of services covered by this cost center. Unduly

restricting these varjations is not in the long~term interest of
the state, its long-term care providers or the residents of our
facilities. We would suggest that the 115% limitation has been
effective in controlling these operating costs while still
allowing for appropriate variations. For these reasons, we
oppose this reduction and would, in fact, propose that the cap
be raised to 125% of the median operating costs in the state.

The May 22 spreadsheet proposed by the department further lowers
the incentive factor (from 30% to 23%), simply adding insult to
injury. Those facilities which have traditionally kept their
costs low are the facilities hurt by this additional cut. Why
would SRS want to provide less incentive for facilities to Keep
their operating costs down? We believe that the lower the
incentive factor, the more likely facilities will be to increase
operating costs to "maximize reimbursement" rather than to keep
costs down to benefit from an ever-shrinking "incentijive factor".
I believe that this change would eliminate the incentive for
holding down costs and would penalize efficiently run facilities
and would assist in supporting less efficiently run facilities
with high costs. The incentive factor is used to help meet
operation costs incurred during the year.

The purpose of this allowance is to encourage cost containment
in non-nursing cost areas. Under the present methodology, the
state is already reaping over 60% of those savings; under the
proposed methodology, the state seeks to greedily increase its
share to over 70% of the savings. Coupled with the reductions
caused by the decrease in the operating cost component
limitation noted above, the effect is to greatly reduce the
effectiveness of this incentive allowance.

Prior to 1982 (13 years ago), facilities could qualify for an
incentive allowance of up to $1.50 per patient day; the average
incentive payment in 1982 was approximately $0.99 per patient
day. On an inflation-adjusted basis, the department is now
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effectively proposing to reduce the cost-containment allowance
below where it stood in 1982. We feel that exactly the opposite
path should be taken instead. An increase in the operating
component limitation coupled with an increase from 40% up to 50%
in the savings-sharing methodology would be far more appropriate
than what is being proposed. We therefore ask the department to
reconsider this proposed amendment.

Under the most current rate spreadsheet, the median operating
cost per day is $38.99, and the 105% cap is $40.94 per day. More
than one-half (51) of all facilities are subject to the cap,
which allows costs just $1.95 more than the median bed day
value. Facilities costs range from $24.99 to $65.92 per day.
The proposed median cap is just too low compared to the broad
range of daily operating costs.

It is clear to our providers that the two-fold reduction to the
calculation of an operating incentive is a random move made by
the department to bring the rates into alignment with the
legislative budget set for the medicaid system. Our facilities
expend endless time each year in an attempt to be prudent and
cost conscious providers of services for the state. The
"incentive" was to reap some benefit in the form of a higher
medicaid rate based on the incentive allowance calculation while
saving the State of Montana thousands of dollars monthly. The
reductions proposed have the effect of penalizing those who
truly save the state dollars in the medicaid system while
rewarding the less efficient operator.

One commentor supported the reduction of the incentive payment
rather than lowering the overall rate caps. However, this
commentor also believes that the reduction of the incentive
factor may promote more cost growth in the future.

RESPONSE: The department proposed to reduce the percentage on
the operating component as well as the operating incentive
component in the first rule notice. The department has rebased
the reimbursement system to 1994 cost report information and
continues to apply the DRI inflationary adjustment to provider
costs in computing reimbursement levels for fiscal year 1996.

The department continues to further the basic goals of the
reimbursement methodology to maximize reimbursement of nursing
services and nursing costs while providing an incentive to
operate efficiently and contain costs. These adjustments in
percentages have been set with these reimbursement goals in mind
and in conjunction with the adjustment of the reimbursement
components to incorporate new base period costs, inflationary
trends, new median cost computations, adequacy of the
reimbursement levels through the department’s findings processes
and appropriation levels. All of the reimbursement factors must
be considered as a whole to determine the adequacy of
reimbursement levels and not isolated to one component of
reimbursement. Percentages have previously been adjusted in
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order to provide for the maximum amount of reimbursement to be
distributed in the most appropriate manner to all facilities
participating in the program. These percentages have been
adjusted upward in some instances but can be adjusted downward
in conjunction with the other reimbursement components in order
to maximize the system of reimbursement as a whole.

The department will adopt the following percentages for fiscal
year 1996 reimbursement. Operating cost component percentage at
105% of the operating cost component median and an operating
incentive egual to the lesser of 10% of the median operating
costs or 30% of the difference between the provider’s inflated
base year per diem operating costs and the operating cost limit.
While the operating incentive is discretionary from the
department’s standpoint as it reimburses providers for costs not
incurred, it provides an incentive for providers to consider how
to incur facility operation cost in an efficient manner and
provides a mechanism for facilities to be recognized for cost
containment while still meeting participation requirements.

The operating cost median has increased by $2.67 between 1995
and 1996 or from $36.32 to $38.99 due to rebasing the system to
1994 costs and application of inflation. The operating
incentive upper limit has increased from $3.63 in 1995 to $3.90
in 1996 by applying the 10% factor to the median operating cost
component., The maximum allowable operating cost component has
decreased from $41.77 in 1995 to $40.94 in 1996 based on the
change in percentages from 115% to 105% in the operating area.

Based on the department’s findings process we believe this
reimbursement level is adequate to meet the costs that must be
incurred by efficiently and economically operated nursing
facilities in Montana.

CQMMENT: The proposed amendment to the nursing cost component
reduces the cap from 130% to 120%. We oppose this change and
believe it is being proposed solely because of budget
constraints., We also continue to be very concerned about the
accuracy of this component. As you know, facility costs for
nursing wages and benefits for the 1994 cost report period are
divided by a patient assessment score (PAS) in effect for all or
a portion of that period. The result becomes the "hourly wage"
which is then inflated and multiplied by the current patient
assessment score. The "hourly wage" is more fiction than fact
since it is not determined using the actual staffing that
generated the costs for the period. In addition, although for
many providers more than one PA score is operative during the
cost report year, the PA scores are not blended; instead only
one is used. We believe this methodology "under pays"
facilities who staffed below the PA score during the rate year
and "over pay" facilities who staffed above the PA score during
the rate year.
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This component, among the formula variables, provides broad
flexibility to facilities to invest in direct care staff and
deliver adegquate patient care. The formula allows a facility to
cover its costs with a combination of staffing levels and
compensation independent of a fixed Department philosophy. One
provider may pay above average wages, but keep staffing to the
bare minimum, while another may pay average wages, but be able
to afford slightly higher than required staffing. In adopting
this formula approach SRS adopted a stated goal to provide the
means for facilities to provide higher staffing levels. This
policy is consistent with federal and state rules to improve the
quality of care and enhance the quality of life nursing home
residents experience. R

SRS’ proposal to reduce the reimbursement afforded to providers
runs counter to this public policy. SRS should retain the
current nursing benchmark at 130% of the median cost.

One commentor supported the reducticn of the hourly nursing cost
cap from 130% down to 120% of the statewide median average wage.
while it is vital that facilities be able to recruit and retain
qualified nursing staff, the 130% cap served only to promote
inefficiencies on the part of some facilities. The proposed
limit of 120% should be more than adequate to allow for
legitimate wage levels and inherent geographic variations.

RESPONSE: The department has considered all of the comments
received regarding the direct nursing component. The department
commented about the validity of the current methodology
regarding the calculation of the direct nursing component and
the use of the patient assessment information extensively in
last year’s comments and responses. The department believes
that the use of the PAS, which is a measurement of the relative
acuity and care needs of residents served by facilities is a
reasonable approach to determining efficient and economical
nursing costs. Moreover, we believe that the mix of information
used in the current calculation will tend to encourage providers
to staff carefully based upon resident needs rather than
reimbursement impacts, because understaffing or overstaffing
will have a balanced rate result under the methodology. The
department does agree that this approach does not in every case
provide a precise indication of staffing needs during the
corresponding period and that further consideration is warranted
to determine whether an approach could be developed that would
achieve better results. The department will consider the
changes in the case mix adjustment factor in conjunction with
computerization of the minimum data set and its use as an
assessment tool in the next year. The computerization
requirement will assist the department in converting to a new
acuity measure for reimbursement which will use MDS information
and eliminate duplication for providers. The development and
implementation of such a system may also provide additional
options to address the concerns that have been raised regarding
the nursing wage computation.
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The department proposed to reduce the percentage on the nursing
cost component in the first rule notice to 120%. The department
has rebased the reimbursement system to 1994 cost report
information and continues to apply the DRI inflationary
adjustment to providers costs in computing reimbursement levels
for fiscal year 1996.

The department continues to further the basic goals of the
reimbursement methodology to maximize reimbursement of nursing
services and nursing costs while providing an incentive to
operate efficiently and contain costs. These adjustments in
percentages have been set with these reimbursement goals in mind
and in conjunction with the adjustment of the reimbursement
components to incorporate new base period costs, inflationary
trends, patient assessment information, new median cost
computations, adequacy of the reimbursement levels through the
departments findings processes and appropriation levels. The
department has continued to update the information in the rate
spreadsheet from the first notice rule and finds that based on
the updated information we will adopt a direct nursing
personnel cost limit median of 116%. All of the reimbursement
factors must be considered as a whole to determine the adequacy
of reimbursement levels and not isolated to ohe component of
reimbursement. Percentages have previously been adjusted in
order to provide for the maximum amount of reimbursement to be
distributed in the most appropriate manner to all facilities
participating in the progran. These percentages have been
adjusted upward in some instances but can be adjusted downward
in conjunction with the other reimbursement components in order
to maximize the system of reimbursement as a whole.

The department continues to believe that this methodology
projects nursing costs with reasonable accuracy and results in
reasonable and adequate reimbursement in the nursing area. The
department will c¢ontinue to used this methodology in the
computation of the direct nursing component in fiscal year 1996
rate setting.

COMMENT: Our PAS has fluctuated from 3.56 to 3.98 over the nine
month period from July through March. The nine month average is
greater than the six month average used in our reimbursement
rate and our PAS currently approaches 3.80 as reflected in the
April printout. It would be interesting to see what a nine-
month average PAS would generate in the formula. That figure
probably more accurately reflects what has happened to a
facility as it relates to the nursing component.

RESPONSE: The department, at the request of providers,
specified in the fiscal year 1995 rules the six month period
that will be used to compute the patient assessment average for
all providers. This six month average is taken from the period
October through March preceding the rate period. This allows
the department to use the most current patient assessment
information available in the calculation of the direct nursing
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component. The use of nine months is not under consideration by
the department. The most current information available at the
time that reimbursement is established is used in this
computation. Variations occur from month to month, but when
averaged over the six month period this is reflective of the
care being provided in facilities. The nursing hourly wage is
calculated by taking base period nursing costs and dividing by
the product of occupied days during the cost reporting period
and the PAS that most closely corresponds to the base period.
The resulting cost per hour is then inflated to the midpoint of
the rate period and is compared to the median upper limit. The
current PAS average is then applied to the cost per hour to
compute the total direct nursing component. Under this
computation, the base period components that most c¢losely
correspond to each other are used to calculate the nursing
hourly wage, that wage is inflated forward and then multiplied

by the current PAS. The department believes that this
methodology projects nursing costs with reasonable accuracy and
results in reasonable and adequate reimbursement. The

department will continue to use this computation for the direct
nursing component in fiscal year 1996 rate setting.

COMMENT: One commentor recommended that the department consider
expanding the 1list of separately billable items to include
specialized equipment made necessary due to survey findings,
quality of life regulations and other state and federal rules,
Nursing facilities are ordered to provide interim, often times
costly, services and physical plant modifications after SRS has
established the payment rate. The formula does not compensate
providers for material changes in operations during the rate
year. Allowing certain items to be billed in addition to the per
diem rate or providing an appeal mechanism for a mid-year rate
adjustment would address this problem. In addition, one
commentor indicated that accommodation of needs is required by
the federal government for patients with special needs.
Facilities that are capped can’t get reimbursed for special
needs items if they don’t already have them such as special
wheelchairs for short patients who can‘t use a regular
wheelchair. This jeopardizes the quality of services that are
provided.

RESPONSE: The department already has in place a mechanism to
pay for items that are outside the routine nursing services
definition, which are to be included in the per diem rate paid
to a nursing facility. These separately billable ancillary
items and services are listed in ARM 46.12.1245. Many other
items and services are billable by a durable medical equipment
supplier or other service providers in conjunction with the
applicable department rules for these services.

Items such as standard wheelchairs are included in the per diem
rate computation and are usually recognized as a cost for
reimbursement purposes through a depreciation allowance on the
cost report. Nursing facilities need to be aware of the new
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types of equipment that become available and consider purchase
of these items in their inventory of supplies and equipment to
be used routinely and generally available for use by residents,
in conjunction with the types of residents that are routinely
admitted to their facility. This matching of residents to
supplies routinely needed will meet the quality of life
requirements under state and federal laws and will allow
facilities to purchase items that are really necessary for the
majority of the population’s use in the facility. An example
would be a large portion of the residents in nursing facilities
are women who are very small. New wheelchair purchases should
consider the needs of the population in the facility, and the
upgrading of inventory by having an assortment of sizes would be
appropriate to meet the needs of the general population in the
facility. Hemi-height chairs and wheelchairs without special
modifications should be considered standard chairs for the most
part and provided by the nursing facility as appropriate to meet
the medical needs of residents in the facility.

Specialized and nonstandard items can still be made available to
the resident through programs such as durable medical eguipment
when medically appropriate and, if necessary, prior approved by
department staff.

COMMENT: The change in reimbursement proposed by the department
in the May 22 spreadsheet results in a total of 64 Montana long-
term care facilities which will not receive actual costs of care
for medicaid patients for FY 1996 (based upon the state’s own
calculation of costs). The weighted average loss per medicaid
patient day will be $4.60 under this revised proposal. The
unweighted average loss, as shown on the state’s spreadsheet, is
$8.14 per patient day. Either way, the state is in effect
expecting Montana long-term care facilities to subsidize the
cost of care to Montana Medicaid residents to the tune of
$6,912,533,

RESPONSE: The department issued the May 22 spreadsheet to
provider representatives, at their request, as an example of
where reimbursement changes and updates of costs had occurred
since the first rule notice spreadsheet was issued. The May 22
spreadsheet showed the effects of reducing the operating
incentive from 30% to 23% and lowering the direct nursing
component from 120% to 119%. The final rules will adopt the
following percentages: operating cost limits at 105% of median
operating costs, direct nursing personnel cost 1limit at 116%,
and incentive allowance equal to the lesser of 10% of median
operating costs or 30% of the difference between the provider’s
inflated base year per diem operating cost and the operating
cost limit. The rate methodology shown by the May 22
spreadsheet will not be adopted by the department.

COMMENT: We are adamantly opposed to the department’s latest
interpretation of the private pay rate limit. The department
proposed to clarify that the private pay limitation applies to
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the rate in effect on July 1 of the rate year. We believe that
the department policy goes well beyond the intent of the
legislatui: by imposing a limit on July 1 of each year and
disregards interim rate changes by providers whose rate cycles
don’t match the state fiscal year. We recommend that rather
than clarifying current policy, current policy be changed to
reflect that facilities that are limited by their private pay
rate on July 1 may receive a medicaid rate increase at a later
date if their private pay rate increased later in the year. SRS
would rnot pay any provider more than what they charge private
pay residents but would in fact provide equity to those
providers whose rate decisions are made at a time other than
July 1.

RESPONSE: The department was directed to implement the private
pay limit as part of a legislative cost containment provision
that is included in House Bill 2, the general appropriations
bill, during the 1993 legislative session. The legislative
language limits a facility’s medicaid rate to no more than the
facility’s private pay rate. The department will survey nursing
facilities to determine the private pay rate effective July 1,
1995. If the private pay rate is less than the July 1 medicaid
rate computed under the reimbursement formula, then the
facility’s medicaid reimbursement is limited to the facility
private pay rate. This limit applies for the entire year. The
private pay limit will be based upon the private pay rate
effective July 1 and rates will not be adjusted upward for
private pay rate increases occurring during the year. To
monitor private pay rates and to continually adjust rates would
be costly and is not administratively feasible. Each facility
needs to evaluate the cost of providing nursing facility care
and compare this to the private pay charges in order to
determine if the private pay rate is reflective of the cost of
providing care for the year beginning July 1. Based on this
analysis, soume private pay rates may need to be raised, not
because of the limit on the medicaid rate but because the cost
of providing this care is greater than what is being charged to
the private paying resident for this care. This continues to be
the policy that the department adopted in the fiscal year 1994
rules and is not a new interpretation in how the department has
applied the private pay limit. There will be no adjustments to
the computed medicaid rate established on July 1 if facilities
who are limited increase their private pay rates during the
year.

COMMENT: The department received requests for information and
documents concerning the reimbursement process from specific
providers through the rule comment process.

RESPONSE: The department will respond separately to these

requests for information and documents to those commentors that
regquested them.
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COMMENT: The rule changes fail to meet the Boren standards.
Two thirds of the facilities will receive less than actual cost
for services. The changes made by the department are solely
budget driven and unfairly penalize the facilities. It seems to
be clear that whenever there is a change in the percentages, it
always a reduction. The funding appears to be questionable to
cover the costs of resident care within the facility and I fail
to see adequate coverage in the facilities as a result of your
rate making processes., The state has no legitimate definition
of an "efficiently and economically operated facility" other
than one that c¢an operate on whatever the legislature
appropriates.

RESPONSE: The department disagrees with the assertions that the
reimbursement methodology fails to comply with the requirements

of the Boren Amendment. The department has engaged in an
extensive findings process which has resulted in the adoption of
the reimbursement system in place under these rules. The

department does not rely upon the rate component median
percentages or other similar parameters in the methodology to
"implicitly define" an economically and efficiently operated
facility. Rather, the department in a separate process has
explicitly and carefully identified the cost that must be
incurred by an efficiently and economically operated provider.
The department’s explicit standards have not changed from the
previous rate year. A comparison of the costs that must be
incurred to the rates generated by the system indicates that the
department’s rates meet the Boren Amendment standards. The
department believes its cost projections used in this process
are valid and reasonable. The department has also made
appropriate findings regarding quality of care and access to
services, There iz no legal requirement that a particular
percentage of facilities receive rates which cover all of their
actual costs. The department has reviewed the numbers of
facilities which are reimbursed all costs and certain
percentages of their costs. The department believes that the
system meets both the substantive and procedural requirements of
the Boren Amendment.

COMMENT: We question the department’s policy of defining
efficiency solely based upon a facility’s costs compared to a
median cost standard. The formula theoretically provides

reasonable payment rates and incentives to all facilities. But
in reality, the department rations payments to facilities with
higher costs without regard to the reasons for those higher
costs. SRS should determine a facility’s efficiency based upon
their experience compared to other, similarly structured and
operated facilities. To accomplish this goal the department
should measure relative efficiency of facilities with their
peers, rather that rating each facility on a single continuum.

RESPONSE: The comment reveals a misunderstanding of how the

department defines efficiency. As explained in the previous
response, the "median cost standard" is not the department’s

12-6/29/95 Montana Administrative Register



~1245~-

efficiency definition. The "peer grouping" proposal would
result in a significant change in how the department currently
views all nursing facilities in the reimbursement process. The
department may consider these issues as part of the working
groups that will be developed to look at ongoing changes to the
reimbursement methodology.

COMMENT: Commentors believe that any significant changes to the
proposed rules which lower the operating, nursing or incentive
caps from the original proposal will require additional notice
and hearing as they represent substantive changes from the
department’s original proposal and impact provider rates.

RESPONSE: The department disagrees. Providers have been given
notice of changes being proposed and have been given opportunity
to comment on these changes. The department has worked with
association representatives on additional changes being proposed
and has carefully considered the comments received from
providers as a result of this rule drafting process. In the
first rule notice, the department proposed changes in the
various percentages in the component caps and operating

incentive. Based upon consideration of comment, ongoing
analysis and receipt of additional cost data, additional
combinations of percentages have been considered. The public

generally and providers particularly were on notice that the
department was considering where to set the percentages and that
they could comment on the specific proposals and other proposals
they might wish to make. The department disagrees that the
changes being adopted require additional notice prior to
adoption.

5. Effective July 1, 1995, and in accordance with Chapter
546 of the 1995 Legislature, the Department of Social and
Rehabilitation Services is abolished and its duties and programs
will be assumed by the new Department of Public Health and Human
Services. 1In accordance with 2-15-13%, MCA, all references in
these rules to the Department of Social and Rehabilitation
Services will be changed to the Department of Public Health and
Human Services.

6. The rules will become effective July 1, 1995,

Rule Reviewer Director, Bocial and
Rehabllltatlon Services

Q)Mw rgg va A ///// <’ /{2% //t'-%

Certified to the Secretary of state June 19, 1995,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the ) NOTICE OF THE AMENDMENT OF
amendment of rule 46.12.3803 ) RULE 46.12,3803 PERTAINING
pertaining to medically ) TO MEDICALLY NEEDY INCOME
needy income standards ) STANDARDS

TO: All Interested Persons

1. on May 11, 1995, the Department of Social and
Rehabilitation Services published notice of the proposed
amendment of rule 46.12.3803 pertaining to medically needy
income standards at page 766 of the 1995 Montana Administrative
Register, issue number 9.

2. The Department has amended rule 46.12.3803 as
proposed.
3. The Department has  thoroughly considered all

commentary received:

COMMENT: The department stated that the amendment of ARM
46.12.3803 was necessary because the medically needy income
standards are based on the AFDC standards, which are increasing
effective July 1, 1995 due to increases in the federal poverty
levels. Did the 1legislature say that the medically needy
standards should be increased as well as the AFDC standards or
is it required by law that medically needy standards be
increased when AFDC standards are raised?

RESPONSE: The medically needy standards are being increased due
to federal requirements rather than at the direction of the
legislature. Federal regulations governing the Medically Needy
program at 42 CFR 435.811 specify that the medically needy
income standard shall be no lower than the standards used in the
most closely related cash assistance program, which is AFDC.
Because of this requirement the medically needy standards must
be increased when the AFDC standards increase.

Although the legislature did not direct that the medically needy
standards be increased, the legislature was aware that increases
in AFDC payment amounts would necessitate increases in the
medically needy standards as well. The legislature was advised
in written testimony that the medically needy income standards
are based on the maximum AFDC benefit amounts and therefore knew
that medically needy standards must be increased when AFDC
payment amounts are raised.

The department took into consideration the effect of the
increases in the medically needy standards in its request for
funding for the program. Therefore it is anticipated that the
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amount appropriated in House Bill 2 for the Medically Needy
program will be adequate despite the increase in the standards.

4. The rule will become effective July 1, 1995.

5. Effective July 1, 1995, and in accordance with Chapter
546 of the 1995 Legislature, the Department of Social and
Rehabilitation Services is abolished and its duties and programs
will be assumed by the new Department of Public Health and Human
Services. In accordance with 2-15-135, MCA, all references in
these rules to the Department of Social and Rehabilitation
Services will be changed to the Department of Public Health and
Human Services.

ogr Sty A TRl A
Rule Reviewer Dirfector, Social and
Rehabilitation Services

Certified to the Secretary of State June 19, 1995.
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rules, amendment or repeal of existing rules
filed with the Secretary of State, except rules proposed by the
Department of Revenue. Proposals of the Department of Revanue
are reviewed by the Revenue Oversight Committee.

The Administrative Code Committee has the authority to make
recommendations to an agency regarding the adoption, amendment,
or repeal of a rule or to request that the agency prepare a
statement of the estimated economic impact of a proposal. 1In
addition, the Committee may poll the members of the Legislature
to determine if a proposed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amenad
a rule, or a Joint Resolution recommending that an agency adopt
or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
gtatements in order to bring to the Committee's attention any
difficultiea with the existing or proposed rules. The address

is Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

se O

Known
Subject
Matter

Statute
Number and
Department

MONTANA ADMINISTRATIVE REGISTER

o o, is a
looseleaf compilation by department of all rules
of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montapa Administrative Register (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by agencies,
notices of rules adopted by agencies, and
interpretations of statutes and rules by the
attorney general (Attorney General's Opinions)
and agencies (Declaratory Rulings) issued since
publication of the preceding register.

jinistrativ ont :

1. Consult ARM topical index.
Update the rule by checking the accumulative
table and the table of contents in the last
Montana Administrative Register issued.

2. Go to cross reference table at end of each
title which lists MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
existing permanent rules of those executive agencies which have
been designated by the Montana Administrative Procedure Act for
inclusion in the ARM. The ARM is updated through March 31,
1995. This table includes those rules adopted during the period
April 1, 1995 through June 30, 1995 and any proposed rule action
that was pending during the past 6-month period. (A notice of
adoption must be published within 6 months of the published
notice of the proposed rule.) This table does not, howevar,
include the contents of this issue of the Montana Administrative
Register (MAR).

To be current on proposed and adopted rulemaking, it ds
neceasary to check the ARM updated through March 31, 1995, this
table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter of

the rule and the page number at which the action is published in
the 1994 and 1995 Montana Administrative Register.

ADMINISTRATION, Department of, Title 2

(Public Employees’ Retirement Board)

I Approval of Requests for Retirement and Authorizing
Payment of Retirement Benefits, p. 2686, 3182
I-11IT Mailing Information on Behalf of Non-profit

Organizations, p. 727

2.43.203 Deadline for Submitting Facts and Matters When a
Party Requests Reconsideration of an Adverse
Administrative Decision, p. 3116, 205

2.43.305 and other rules - Mailing Membership Information for
Non-profit Organizations, p. 2688, 3181

2.43.418 Accrual of Memberghip Service - Service Credit for
Elected Officials, p. 733

2.43.432 Purchase of Additional Service in the Retirement
Systems Administered by the Board, p. 516, 1033
2.43.451 and other rule - Purchase of Service for Members who

are Involuntarily Terminated after January 1, 1995
but before July 1, 1997 - Limitations on Their Return
to Employment within the Jurisdiction, p. 730

2.43.509 and other rules - Periodic Medical Review of
Disability Retirees - Cancellation of Disability
Benefits, p. 2878, 206

2.43.612 and other rules - Eligibility for and Calculation of
Annual Benefit Adjuatments for Montana Residents -
Annual Certification of Benefita Paid by Local
Penaion Plans, p. 150, 533
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(Teachers’ Retirement Board)

2.44.301A and other rules - Creditable Service for Members
after July 1, 1989 - Calculation of Age - Installment
Purchase - Value of Housing - Direct Transfer or

Rollover - Reporting of Termination Pay - Payment for
Service--Calculation of Retirement Benefits -
Definitions - Membership of Teacher’s Aideas and Part-
time Inatructors - Transfer of Service Credit from
the Public Employees’ Retirement System - Eligibility
Under Mid-term Retirements - Computation of Average
Final Compensation - Adjustment of Benefits - Limit
on Earned Compensation - Adjustment of Disability
Allowance for Qutside Earnings - Membership of Part-
time and Federally Paid Employees - Interest on Non-
payment for Additional Credits - Purchase of Credit
buring Exempt Period - Calculation of Annual Benefit
Adjustment - Eligibility for Annual Benefit
Adjustment, p. 977

2.44.518 and cther rules - Independent Contractor - Limit on
Earned Compensation - Lump Sum Payments at the End of
the School Term, p. 3057, 349

(State Compensation Insurance Pund)

I and other rule - Temporary - Pelicy Charge - Minimum
Yearly Premium, p. 516, 922
I and other rules - Optional Deductible Plans -

Retrospective Rating Plans - Premium Rates, p. 2690,
2881, 3084, 18, 10§
2.55.404 Scheduled Rating - High Loss Modifier, p. 1, 350

AGRICULTURE, Department of, Title 4

I and other rule - Incorporation by Reference of Model
Feed and Pet Food Regulations, p. 243
I-IV Importation of Mint Plants and Equipment into

Montana, p. 422
4.10.202 and other rules - Classification and Standards for
Pesticide Applicators, p. 2883, 3183, 20

STATE AUDITOR, Title 6

I-VIIX Standardized Health Claim Forms, p. 3060, 923

I-XII Montana Life and Health Insurance Guaranty
Agsociation Act - Notice Concerning Coverage
Limjitations and Exclusiona, p. 152, 456

6.6.3505 and other rules - Annual Audited Reports -

Establishing Accounting Practices and Procedures to
be Used in Annual Statements in Order to Comply with
Accreditation Requirements, p. 157, 455

(Classification and Rating Committee)

6.6.8001 and other rules - Informal Advisory Hearing Procedure
- Agency Organization - Adoption of Model Rulea -
Definitiona - Adminigtrative Appeal of Clasgification
Decision - General Hearing Procedure - Updating
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References to the NCCI Bagic Manual for Workera’
Compengation and Employers’ Liability Insurance, 1980
Edition, p. 985

6.6.8301 Updating References to the NCCI Basic Manual for
Workers Compensation and Employers Liability
Insurance, 1980 Ed., p. 522, 1035

6.6.8301 Updating Referencea to the NCCI Pasic Manual for
Workers’ Compensation and Employers’ Liability
Insurance, 1980 Ed., as Supplemented through July 1,
1995, p. 245

6.6.8301 Updating References to the NCCI Basic Manual for
Workers’ Compensation and Employers’ Liability
Insurance, 1980 Ed., as Supplemented through August
30, 1994, p. 2570, 351

COMMERCE, Department of, Title 8

(Board of Alternative Health Care)

8.4.507 and other rules - Required Reports - Vaginal Birth
After Cesparean (VBAC) Deliveries - Management of
Infectious Wamste, p. 2998, 459

{Board of Architects)
8.6.407 and other rules - Examination - Individual Seal -
standards for Professional Conduct, p. 2771, 352

(Board of Cosmetologists)
8.14.814 Fees - Initial, Renewal, Penalty and Refund Fees,

p- 160, 461

(Board of Dentistry)

8.16.405 and other rules - Fees for Dentista, Dental
Hygienists, Anesthesia and Denturists - Dental

Hygienist Credentials, p. 2573, 3090

(Board of Horse Racing)

8.22.302 and other rules - Board of Stewards - Definitions -
Annual License Fees - General Provisions -
Permiassible Medication - Programs - Exacta Betting.
p. 2774, 3184

8.22.502 and other rule - Licenses for Parimutuel Wagering on
Horse Racing Meetings - General Requirements, p. 426,
843

(Board of Funeral Service)

8.30.404 and other rules - Reciprocity - Fees - Definitions -
Continuing Education - Sponsors - Standarda for
Approval - Prior Approval of Activities - Post
Approval of Activities - Review of Programs -
Hearings - Attendance Record Report - Disability or
Illness - Hardship Exception and Other Exceptions -
Crematory Operators and Techniciana, p. 322, 845
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(Board of Nursing)
8.32,1606 and other rules - Non-disciplinary Track - Admiassion
Criteria - Educational Requirements, p. 3065, 847

{Board of Optometry)
8.36.406 General Practice Requirements, p. 329

{(Board of Plumbers)

8.44.402 and other rules - Definitions - Applications -
Examinations - Renewals - Journeyman Working in the
Employ of Master - Registration of Business Name -
Feeg - Qualificationsa for Journeyman, Master and Out-
of-State Applicants, p. 3118, 466

{(Board of Psychologists)
8.52.606 and other rule - Required Supervised Experience - Fee
Schedule, p. 3001, 354

(Board of Radiologie Technologists)
8.56.602A Permits, p. 2886, 21

(Board of Real Estate Appraisers)
8.57.402 and other rule - Appraisal Reports - Application
Requirements, p. 2696, 22

(Board of Realty Regulation)

8.58,.411 Fee Schedule, p. 2698, 3186

8.58.419 and other rules - License Discipline - Application
for Licensure - Discipline of Property Management
Licensees, p. 5, 468

(Board of Respiratory Care Practitioners)
8.59.601 and other rules - Continuing Education, p. 2700, 3093

(Board of Veterinary Medicine)
I Licensees from Other States, p. 8

(Milk Control Bureau)
8.79.301 Assesoments, p. 89, 469, 534

(Board of Milk Control)

B8.86.502 and other rules - Initial Determination of Quota -
Quota Adjustment - Pooling Plan Definitions -
Computation of Quota and Excesas Prices - Payments to
Pool Dairymen, p. 162, 470

(Local Government Assistance Division)

I Incorporation by Reference of Rules for Administering
the 1995 CDBG Program, p. 993
I Incorporation by Reference of Rules for Administering

the 1995 CDBG Program, p. 3067
(Board of Investments)

8.97.919 Intercap Program - Special Asgesament Bond Debt -
Deacription - Requirements, p. 3069, 207
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8.97.1301 and other rules - Loan Programs Administered by the
Board of Investmentsa, p. 247, 621

{Board of Housing)
8.111.303 and other rules - Financing Programs - Lending
Institutions - Income Limits - Loan Amounts, p. 166

(Montana State Lottery)
8.127.1007 Salea Staff Incentive Plan, p. 1947, 3094

EDUCATION, Title 10

(Superintendent of Public Instruction)
10.16.1302 and other rules - Special Education School Funding,
p. 2576, 356

(Board of Public Education)
10.55.601 Accreditation Standards: Procedures, p. 331, 1037

10.55.604 Accreditation Standards; Procedures - Alternative
Standard, p. 3154, 623

10.55.711 and other rules - Accreditation - General: Class
Size and Teacher Load - Class Size: Elementary,

p. 3156, 625

10.55.907 Diatance Learning, p. 3152, 626

10.56.101 Student Assessment, p. 3151, 627

10.57.101 and other rules - Teacher Certification - Review of
Policy - Definitions - Grades - Emergency
Authorization of Employment - Approved Programs -
Experience Verification - Test for Certification -
Minimum Scores on the National Teacher Examination
Core Battery - Renewal Requirements - Renawal
Activity Approval - Appeal Process for Denial of
Renewal Activity - Recency of Credit - Endorsement
Information - Clasgs 1 Professional Teaching
Certificate - Class 2 Standard Teaching Certificate -
Class 3 Administrative Certificate - Claas 4
Vocational Certificate - Class 5 Provisional
Certificate Social Workers, Nurses and Speech and
Hearing Therapists - Request to Suspend or Revoke
Teacher or Specialist Certificate - Notice and
Hearing for Certificate Revocation - Hearing in
Contested Capes - Appeal from Denial of Certificate -
Considerations Governing Acceptance of Appeal -

Hearing on Appeal - Extension of Certificates for
Military Service - Conversion Program Secondary to
Elementary - Class 6 Specialist Certificate, p. 3125,
628

10.57.218 Teacher Certification: Renewal Unit Verification,
p. 995

FAMILY SERVICES, Department of, Title 11

I and other rules - Fair Hearings and Review of Records
by the Department Director, p. 997
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5.1002
7.306

.7.313

.7.501
-7.603

12.104
13.101
.14.103
-14.226
14.401

.14.605
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and other rule - Definitions - Medical Necessity
Requirementsa of Therapeutic Youth Group Homes, p. 95,
471

Smoke Free Environment in Day Care Facilities,
p. 2890, 3188, 25

Youth Care Facilitiea - Persons Affected by
Department Records, p. 25%4, 2936, 3011

Requests for Hearings Upon Notification of Adverse
Action, p. 2888, 3187

Day Care Rates for State Paid Day Care, b. 740
Right to a Fair Hearing in Regard to Foster Care
Support Services, p. 1002

Model Rate Matrix Used to Determine Payment to Youth
Care Facilitiea, p. 736

Foster Care Review Committee, p. 10, 281

Foster Care Support Services - Diaper Allowance,
p. 93, 930

Minimum Requirements for Application for Youth Care
Facility Licensure, p. 1000

Model Rate Matrix to Basic Level Therapeutic Youth
Group Homes, p. 738

Registration and Licensing of Day Care Facilities,
p. 2393, 2742, 23

Caregivers in Day Care Centers for Children, p. 526,
931

Family Day Care Home Provider Responsibilities and
Qualifications, p. 91, 472

Sliding Fee Scale Chart Used to Determine Eligibility
and Copayments for State Paid Day Care Under the
Block Grant Program, p. 872

FISH, WILDLIFE, AND PARKS, Department of, Title 12

I-v

12

12

12

12

12

12

.2,501
.6.901
.6.901
.6.901
.6.904

.7.803

and other rules - Wildlife Habitat, p. 1644, 3095

Crappies as Nongame Species in Need of Managemant,
429

Reptriction of Motor-propelled Water Craft on the

Blackfoot, Clark Fork, and Bitterroot Rivers, p. 557

No Wake Speed Zone in the North Shore and Marshall

Cove of Cooney Reservoir, p. 555, 1038

No Wake Speed Zone in Bigfork Bay of Flathead Lake,

p. 2600, 366

Public Access Below Rainbow Dam and Madison Dam,

p- 333, 932

and other ruleas - Evaluation and Recommendation -

Competing Applications - Department Decision - Appeal

to the Commission, p. 3004, 367

GOVERNOR, Title 14

14
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.8.201

and other rules - Electrical Supply Shortage, p. 12,
1039
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HEALTH AND ENVIRONMENTAL SCIENCES, Department of, Title 16

I Pergonal Care Facilities - Application of Other
Licensure Rules to Personal Care Facilities, p. 435,
B52

I Adult Day Care Centers - Application of Other
Licensure Rules to Adult Day Care Centers, p. 433,
853

I Water Quality - Adding T Classification to Surface
Water Quality Standards, p. 171

I-v Establishing Administrative Enforcement Procedures

for the Public Water Supply Act, p. 2398, 208, 282
16.8.401 and other rules - Air Quality - Emergency Procedures

- Ambient Air Monitoring - Visaibility Impact
Asseasment - Preconstruction Parmits - Stack Heights
- Dispersion Techniques - Open Burning -

Preconstruction Permits for Major Stationary Sources
or Major Modifications Located Within Attainment or
Unclassified Areas - Operating and Permit Application
Feas - Operating Permita - Acid Rain Permits,
p- 3070, 535, 848

16.8.1404 and other rules - Air Quality - Opacity Requirements
at Kraft Pulp Mills, p. 254

16.8.1903 and other rule - Air Quality - Air Quality Operation
and Permit Fees, p. 2052, 3189

16.8.1907 Air Quality - Increasing Fees for the Smoke
Management Program, p. 1004
16.10.239 and other rules - Minimum Performance Regquirements

for Local Health Authorities, p. 1797, 2941, 26

16.10.504 Drinking Water - Licensing Standards for Drinking
Water Manufacturers, p. 99, 368

16.10.701 and other rules - Campgrounds - Trailer Courts and
Campgrounds, p. 2602, 2892, 634

16.14.540 Solid Waste - Financial Assurance Requirements for
Class II Landfills, p. 175, €6S

16.20.401 and other rule - Water Quality - Modifying and
Updating Minimum Requirements for FPublic Sewage
Systema, p. 168, 667

16.20.603 and other rules - Water Quality - Surface and
Groundwater Quality Standards - Mixing Zones -
Nondegradation of Water Quality, p- 743

16.20.604 Water Quality - Water Use Classifications--Clark Fork
- Columbia River Drainage Except the Flathead and
Kootenal River Drainages, p. 2707, 3099

16.20.608 Water Quality - Reclassifying Daisy and Fisher
Creeks, p. 528

16.20.612 Water Quality - Water Use Clagsifications on Indian
Reservationa, p. 530

16.20.712 MWater Quality - Criteria for Determining
Nonsignificant Changes in Water Quality, p- 531, 1040

16.24.406 and other rules - Day Care Centers - Health Standards
for Operating Day Care Centers, p. 3158, 473

16.24.414 Tuberculosis Testing of Employees in a Day Care
Center, p. 564, 1041
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16.28.101 and other rules - Communicable Diseases - Control
Measures for Cosmunicable Diseases, p. 751
16.29.103 Dead Human Bodies - Transportation of Dead Human

Bodies, p. 431, 850

16.32.302 Health Care Facilities - Construction Standards for
Health Care Facilities, p. 14, 283

16.32.375 and other 1rules - Health Care Facilities -
Construction Standards for Hoaspices and Specialty
Mental Health Care Facilities, p. 437, 851

16.32.396 Kidney Treatment Centers, p. 2782, 3192

16.32.922 VPerasonal Care Facilities - Feesa for Inspecting
Personal Care Facilities, p. 2784, 3193

16.32.1001 Adult Day Care Center Services, p. 2780, 3194

16.42.302 and other rules - Evaluation of Asbestos Hazards and
Conduct of Asbestos Abatement - Requirements for
Accraeditation and Permitting of, and Training Courses
for, Persons Involved in Asbestos Abatement -
Requirements for Permits for Asbestos Abatement
Projects, p. 874

16.44.103 and other rules - Hazardous Waste - Control of
Hazardoua Waste, p. 560, 1042

16.45.1201 and other rules - Underground @&torage Tanks -
Underground Storage Tank Installer and Inspector
Licenging - Tank Permits - Tank Inspections -

Inspector Licensing Fees, p. 1221, 2744, 27
16.47.342 Review of Corrective Action Plans, p. 2786, 118

TRANSPORTATION, Department of, Title 18

I Registration of Interatate and Intrastate Motor
Carriers, p. 890

18.7.201 and other rules - Location of Utilities in Highway
Right of Way, p. 258, 854, 1043

CORRECTIONS AND HUMAN SERVICES, Department of, Title 20

I-IV Sex Offender Evaluation and Treatment Provider
Guidelines and Qualifications, p. 3174, 284

JUSTICE, Department of, Title 23

I-VIII Specifying the Procedure for Review, Approval,
Supervision and Revocation of Cooperative Agreements
between Health Care Pacilities or Physicianas -
Isguance and Revocation of Certificates of Public
Advantage, p. 1006

23.4.201 and other rules - Sampling Bodily Substances for Drug
and Alcohol Analysis, p. 2788, 119

23.,7.133 Expiration of Provisional Endorsementa for Fire
Alarm, Suppression and Extinguishing Syatems, p. 28

LABOR AND INDUSTRY, Department of, Title 24

I & II and other rules - Apprenticeship Programs, p. 758
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I-Vv and other rule - Workers’ C(ompensation Data Bage
System - Attorney Fee Rule, p. 2487, 2893, 675, BS6
I-XV Operation of the Uninsured Employers’ Fund and the
Underinsured Employers’ Fund, p. 101, 280, 444, 933
I-XVIII Operation of Traction Engines, p. 336

24.7.306 Board of Labor Appeals - Procedure Before the Board
of Labor Appeals, p. 440, 1045

24.16.9007 Prevailing Wage Rates - Service Occupatiocna, p. 442

24.29.702A and other rulea - Requirements for Employers that
Self-insure for Workers® Compensation Purposes,
p. 177, 669

24.30.102 and other rule - Occupational Safety and Health
Standards for Public Sector Employment, p. 184, 680

24.30.701 and other rules - Operation of Boilers - Licensing of
Boliler Inspectoras, p. 188

24.30.1703 Fees for Construction Blaster Licenses, p. 2491, 120

TATE LANDS, Department o Title 26

26.3.137 and other rules - Changea in the Recreational Use
License Fee - Rental Rates for State Lands, p. 3177,
1047

26.4.301 and other rules - Refusal to Igpue Operating Permits
because of Violation of Reclamation or Environmental
Laws, p. 2498, 30

26.4.301 and other rules - Regulation of Prospecting for Coal
and Uranium, p. 2414, 31

NATURAL RESQURC ONSERVATION, Department of, Title 36

I Procedures for Collecting Processing Fees for Late
Claims, p. 764

I Truman Creek Basin Closure, p. 3007, 222

36.14.502 Interim Minimum Spillway Capacitiea on High-Hazard
Dams, p. 16, 541

36.22.604 and other rules - Issuance, Expiration, Extension and
Transfer of Permits - Horizontal Wells, p. 2792, 285

(Board of 0il and Gas Conservation)
36.22.1242 Rate of the Privilege and License Tax on ¢il and Gas
Production, p. 566, 1055

PUBLIC SERVIC ULATION, Depar nt o Title 38

I Filing of Proof of Insurance by Commercial Tow Truck
Firms, p- 892

I-XIT Motor Carrier of Property, p. 2894, 37

38.5.1301 and other rules - Telephone Extended Area Service,
p. 1017

38.5.2202 Pipeline Safety - Adopting Federal Rules Applicable
to Liguefied Natural Gas Facilities and Reenacting
the Existing Rule, p. 2794, 40
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REVENUE, Department of, Title 42

42.11.301 and other rules - Agency Pranchise Agreements for the
Liquor Diviasion, p. 2097, 2625, 3081

42.12.128 Catering Endorsement, p. 2094, 2626, 3101

42.17.147 Wage Exceptions, p. 3082

42.21.106 and other rules - Personal Property, p. 2897, 3195

42.21.159 Property Audits and Reviews, p. 203, 489

42.22.1311 Industrial Machinery and Equipment Trend Factors,

857

42.22.1311 and other rules - Induatrial Trend Tables,

P- 2916, 3197

SOCIAL _AND REHABILITATION SERVICES, Department of, Title 46

I and other rules - AFDC Child Care Services - At-risk
Child Care Services, p. 831

I and other rules - Medicaid Personal Care Services,
p. 814

I Exceptiona to the Developmental Disabilities
Placement Rules, p. 2811, 3199

I-IV Recovery by the State Auditor’s Office of Debts Owed
to the Department, p. 2796, 3198

I-IX Self-Sufficiency Trustas, p. 446, 935

I-XVI Health Maintenance Organizations, p. 895

I-XLIV and other rules - Developmental Disabilities
Eligibility - Adult and Family Services Staffing,

568

46.6.405 and other rules - Vocational Rehabilitation Financial
Need Standards, p. 1024

46.10.101 Safeguarding and Sharing of AFDC Information,
p. 2800, 3200

46.10.403 AFDC Assistance Standards, p. 801

46.12.204 Medicaid Recipient Co-payments, p. 806

46.12.503 and other rules - Medicaid Inpatient and Outpatient
Hospital Services, p. 779

46.12.520 and other rules - Medicaid Podliatry - Physician and
Mid-Level Practitioner Services, p. 913

46.12.550 and other rules - Medicaid Home Health Services,
p. 808

46.12.590 and other rules - Medicaid Residential Treatment
Services, p. 768

46.12.1001 and other rules - Medicaid Transportation Services,

p. 821
46.12.1222 and other rules - Medicaid Nursing Facility Services,
p. 790

46.12.1901 and other rules - Targeted Case Management for
Developmental Disabilitiems, p. 2803, 3201
46.12.3803 Medically Needy Income Standards, p. 766
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BOARD APPOINTEES AND VACANCIES

Section 2-15-108, MCA, passed by the 1991 Legislature,
directed that all appointing authorities of all appointive
boards, commissions, committees and councils of state
government take positive action to attain gender balance and
proportional representation of minority residents to the
greatest extent possible,

One directive of 2-15-108, MCA, is that the Secretary of State
publish monthly in the Montana Administrative Register a list
of appointees and upcoming or current vacancies on those
boards and councils.

In this issue, appointments effective in May 1995, appear.
Vacancies scheduled to appear from July 1, 1995, through
September 30, 1995, are listed, as are current vacancies due
to resignations or other reasons. Individuals interested in
serving on a board should refer to the bill that created the
board for details about the number of members to be appointed
and qualifications necessary.

Each month, the previous month’s appointees are printed, and
current and upcoming vacancies for the next three months are
published.

IMPORTANT

Membership on boards and commissions changes
constantly., The following lists are current as of
June 1, 1995.

For the most up-to-date information of the sgtatus of
membership, or for more detailed information on the
qualifications and requirements ro serve on a board,
contact the appointing authority.
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