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MONTANA ADMINISTRATIVE REGISTER 

ISSUE NO. 12 

The Montana Administrative Register (MAR). a twice-monthly 
publication, has three sections. The notice section contains 
state agencies• proposed new, amended or repealed rules; the 
rationale for the change; date and address of public hearing; 
and where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists any 
change11 made since the proposed stage. The interpretation 
11ection contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are inserted at 
the back of each register. 
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BEFORE THE BOARD OF THE 
STATE COMPENSATION INSURANCE FUND 

OF THE STATE OF MONTANA 

In the matter of the adoption 
of new rule I on a 
policy charge; and the 
amendment of rule 2.55.326. 

NOTICE OF PUBLIC HEARING 

TO: All Interested Persons: 

1. On July 19, 1995, the State Compensation Insurance 
Fund will hold a public hearing at 2:00p.m., in Room 303 of the 
State Compensation Insurance Fund Building, 5 South Last Chance 
Gulch, Helena, Montana, to consider the adoption of new rule I 
for a policy charge and amendment of rule 2. 55.326, minimum 
yearly premium. 

2. The proposed new rule provides as follows: 

RULE I POLICY CHARGE (1) The state fund may 
assess a policy charge on all policies in effect during a fiscal 
year. The amount of the charge shall be determined annually by 
the board for the future fiscal year, and may be in addition to 
any other charge or premium. 

(2) The policy charge is included in the minimum premium 
if the policy charge plus premium is less than the minimum 
premium established by the board for the fiscal year. 

(3) The policy charge includes, but is not limited to, 
expense components for issuing, maintaining and servicing 
policies, which are common to all policies regardless of premium 
size. 

(4) The state fund may cancel the employer's policy for 
failure to pay a policy charge. 

AUTH: Sec. 39-71-2315 and 39-71-2316 MCA 
IMP: Sec. 39-71-2311 and 39-71-2316 MCA 

3. The rule proposed to be amended provides as follows: 

2 55.326 MINIMUM YEMLY PREMIUM (1) As permitted by 39 
·n~2316, MCA, LThe state fund, subject to the approval of the 
state fund board of directors, may charge a minimum yearly 
premium to a policy in order to cover its achninistrative costs 
the risk of loss for coverage of a small employer~. 

121 Minimum yearly premium may be derived by establishin~ 
a minimum yearly ~ayroll The minimum yearly ~remiym shall be 
determined by myltiolyino the minimum yearly ~ayroll by the rate 
of the governing classification of the oolicy The board may 
adoot an amount that the minimum yearly ~remiym may not be 
below and may adopt an amount that the minimum yearly premium 
may not exceed 
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111 Minimum yearly premium may be established as a flat 
dollar amount 

AUTH: Sec. 39-71-2315 and 39-71-2316 MCA 
IMP: Sec. 39-71-2311 and 39-71-2316 MCA 

4. The rulemaking is being proposed for the following 
reasons: 

The proposed new rule I is necessary to implement a policy 
charge. The 1995 Legislature in Senate Bill 374 determined that 
the State Fund Board of Directors should have the discretion to 
establish a policy charge for State Fund policyholders. This 
rule implements the policy charge, which is commonly used by 
other insurance companies. The policy charge will be assessed 
on all policyholders and will be used to cover the costs common 
to all policies, such as expenses related to issuing, 
maintaining and servicing policies. It is intended that the 
minimum premium include the policy charge if the premium based 
on actual payroll plus the policy charge is less than the 
minimum premium established by the board. The policyholder in 
this situation would pay the minimum premium amount. The State 
Fund, in fairness to all policyholders, may cancel a policy for 
failure to pay the policy charge as its function is to cover the 
costs common to all policies. If the pol icy charge were not 
assessed, premium payments would be utilized to cover such 
costs. 

The proposed changes to ARM 2. 55.326 are necessary to 
implement m1n1mum premium. The 1995 Legislature in Senate Bill 
374 determined that the State Fund Board of Directors should 
have the discretion to establish minimum premium for State Fund 
policyholders. There is a risk of loss with small policyholders 
that premium alone does not cover. This rule allows the board 
to set a minimum premium so as to more appropriately assess 
small policyholders adequate premium. As the insurer of last 
resort, the state fund also needs to be sensitive to the needs 
of small employers while maintaining equity among all 
policyholders. Two methods are provided. One, which is to set 
a minimum payroll for each policyholder against which the rate 
of the governing class code will be assessed, subject to minimum 
and maximum amounts; or secondly, to establish a flat amount of 
which premium paid cannot be less than the amount established. 

5. The State Compensation Insurance Fund makes reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. Persons needing 
accommodations must contact the State Fund, Attn: Ms. Dwan Ford, 
P.O. Box 4759, Helena, MT 59604; telephone (406) 444-6480; TDD 
(406) 444-5971; fax (406) 444-6555, no later than 5:00 p.m., 
July 10, 1995, to advise as to the nature of the accommodation 
needed and to allow adequate time to make arrangements. 
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6. Interested persons may submit their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to state fund 
attorney Nancy Butler, Legal Department, State Compensation 
Insurance Fund, 5 South Last Chance Gulch, Helena, Montana 
59604-4759. Comments must be received no later than 5:00 p.m. 
July 27, 1995. 

7. The State Fund Legal and Underwriting Departments have 
been designated to preside over and conduct the hearing. 

") 

~d) 
Legal Counsel Rick Hill 

Chairman of the Board 

certified to the Secretary of State June 19, 1995. 
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BEFORE THE BOARD OF INVESTMENTS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining ) 
to definitions, forward commit-) 
ment fees, investment policy ) 
and interest rate reduction for) 
loans to for-profit borrowers ) 
funded from the coal tax trust ) 
and the proposed adoption of ) 
new rules pertaining to infra- ) 
structure loans ) 

) 
) 
) 
) 
) 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT 
OF 8.97.1301 DEFINITIONS, 
8.97.1303 FORWARD COMMITMENT 
FEES AND YIELD REQUIREMENTS 
FOR ALL LOANS, 8.97.1501 
INVESTMENT POLICY, CRITERIA, 
AND PREFERENCES AND 8.97.1502 
INTEREST RATE REDUCTION FOR 
LOANS TO FOR-PROFIT BORROWERS 
FUNDED FROM THE COAL TAX 
TRUST, AND THE PROPOSED 
ADOPTION OF NEW RULES 
PERTAINING TO INFRASTRUCTURE 
LOANS 

1. On July 19, 1995, at 9:00a.m., a public hearing will 
be held in the Board of Investments conference room, 555 
Fuller, Helena, Montana, to consider the proposed amendment of 
the above-stated rules. 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

"8.97.1301 DEFINITIONS In addition to the definitions 
set forth in 17-5-1503 and 17-6-302, MCA, the following 
definitions apply in all sub-chapters contained in Title 8, 
chapter 97, of these rules: 

(1) through (3) will remain the same. 
(4) "Basic sector of the economy" businesses as 

envisioned in house bill 602. chapter 477, Montana session 
laws. 1995 means: 

(a) business activity conducted in the state that 
produces goods and services for which so percent or more of the 
gross revenues are derived from out-of-state sources; or 

!bl business activity conducted in-state that produces 
goods and services, 50 percent or more of wnich will be 
purchased by in-state residents in lieu of like or similar 
goods and services which would otherwise be purchased from out­
of-state sources. 

(4) through (15) will remain the same, but will be 
renumbered (5) through (16). 

(17) "Infrastructure loan" means a loan for 
infrastructure projects which maY include the acquisition, 
construction. and improvement of infrastructure or industrial 
infrastructure, which includes streets, roads. curbs. gutters, 
sidewalks. Pedestrian malls. alleys, parking lots and off­
street parking facilities, sewer linea, sewage treatment 
facilities. storm sewers. waterlines, waterways, water 
treatment facilities, natural gas lines, electrical lines, 
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telecommunication ljnes. rail lines. rail spurs. bridges. 
publicly owned buildings. and any other public improvements 
authorized under 7-15-4288(4!. MCA. 

(16) through (24) will remain the same, but will be 
renumbered (18) through (26). 

(27) "Permanent full-time employee" means an employee wbo 
is scheduled to work 40 hours per week for an indefinite period 
of time. Temporary or part-time employees. and employees on 
contract or supplied by personnel supply companies. are not to 
be counted. 

(25) through (41) will remain the same, but will be 
renumbered (28) through (44) .• 

Auth: The portion of this rule implementing 17-6-201, 
MCA, is advisory only, but may be a correct interpretation of 
this section, Sec. 17-5-1503, 17-5-1521, 17-6-324, MCA; 
IMPLIED, Sec. 17-6-201, 17-6-324, MCA; IM£, Sec. 17-5-1503, 17-
6-201, 17-6-211, 17-6-302, MCA 

"8.97.1303 FORWARD COMMITMENT FEES AND YIELD REQUIREMENTS 
FOR ALL LQANS (1) through (2) (b) will remain the same, 

(3) the following requirements apply only to commercial, 
infrastructure. multi-family, economic development linked 
deposit, and federally guaranteed loans excluding FHA and VA: 

(a) through (4) will remain the same.· 
Auth: Sec. 17-5-1504, 17-5-1521, 17-6-308, 7-6-311, 17-6-

315, 17-6-324, MCA; IMf, Sec. 17-5-1504, 17-5-1521, 17-6-304, 
17-6-308, 17-6-211, 17-6-315, 17-6-324, MCA 

"8.97.1501 INYESTMENT POLICY, CRITERIA. AND PREFERENCES 
(1) through (4) will remain the same. 
(5) The board will not fund loans to any ~ 

governmental entity except as provided for under House Bill 
602. chapter 477. Montana Session Laws, 1995. 

(6) through (B) will remain the same." 
Auth: Sec. 17-6-308, 17-6-324, MCA; lMf, Sec. 17-6-304, 

17-6-305, 17-6-308, 17-6-314, 17-6-324, MCA 

"8.97.1502 INTEREST RATE REDUCTION FOR LOANS TO FOR 
PROFIT BORROJ~RS FUNPED FRQM THE COAL TAX TRUST (1) The board 
will provide an interest rate reduction ~ to for-profit 
borrowers. non-profit borrowers. and local government borrowers 
based on the number of jobs the loan generates over a two~year 
period. The date of the formal written interim or permanent 
loan application to the seller/servicer will be used as a 
beginning date for counting jobs created. Except for local 
government borrowers. Tthe interest rate reduction shall be 
limited to a maximum loan size of one percent of the permanent 
coal trust fund at eaeft fiseal year ead as of the month end 
preceding the application date for the interest rate reduction 
and calculated as follows: 

(a) through (e) (i) will remain the same. 
(fl The local government borrower must make application 

ip writing to the board providing satisfactory evidence of the 
creation of jobs and certify that the interest rate reduction 
will pass through to the business creating jobs: 
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(gl The non-profit borrower must make application in 
writing. through its financial institution. to the board 
providing satisfactory evidence of the creation of jobs and 
certify that the interest rate reduction will pass through to 
the business creating the jobs: 

(f) will remain the same, but will be renumbered (h) . 
(2) will remain the same. 
(3) For purposes of calculating the size of the permanent 

coal tax trust fund, the board shall include all funds listed 
in 17-5-703 (1), MCA." 

Auth: Sec. 17-6-308, 17-6-324, MCA; IM£, Sec. 17-6-304, 
17-6-308, MCA 

3. The proposed new rules will read as follows: 

"I LOAN PROGRAM FOR INFRASTRUCTURE LOANS - GENERAL 
DESCRIPTION (1) The board is authorized to make direct loans 
to a local government that will create the necessary 
infrastructure if the loan will result in the creation of a 
business in the basic sector of the economy estimated to employ 
at least 50 people in Montana on a permanent, full-time basis 
or result in the expansion of a business estimated to employ an 
additional 50 people in Montana on a permanent full-time basis. 

(2) A single loan may not be less than $500,000, and 
loans must be made in $250,000 increments. A loan may not 
exceed $10,000 per job that is estimated to be created. 

(3) A local government must demonstrate to the board's 
satisfaction that the business entity creating jobs has the 
ability to repay the loan upon the terms and conditions set by 
the board." 

Auth: Sec. 17-6-308, 17-6-324, MCA; IM£, Sec. 17-6-304, 
17-6-308, MCA 

"II APPLICATION PROCEDURE FOR INFRASTRUCTURE LQANS 
(1) A local government may apply for financing under the 

infrastructure loan program by submitting an application to the 
administrator on a form provided by the board. The application 
must contain: 

(a) a complete description of the purpose or purposes for 
which the loan proceeds are to be used; 

(b) evidence that the local government has taken all 
steps necessary for the authorization and issuance of the 
obligations; 

(c) a description of the proposed loan including 
principal amount, proposed maturity, proposed repayment 
schedule, proposed security and any interest rate limitations; 

(d) impact information addressing the following: 
(i) estimated number of permanent full-time jobs 

created by the project, 
(ii) the impact of the jobs on the state and the 

community where the project is located, 
(iii) the long-term effect of corporate and personal 

income taxes estimated to be paid by the business and its 
employees, 
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(iv) the current and projected ability of the community 
to provide necessary infrastructure for economic and community 
development purposes, 

(v) the environmental impact of the project and whether 
any environmental review or permits are required, 

(vi) other matters that the board considers necessary; 
(e) information about the business creating the jobs 

addressing the requirements under AHM 8.97.1412 (1). 
(2) The forward commitment fee indicated under ARM 

8.97.1303(3) must be paid. 
(3) Forward commitment fees, extension fees, and 

consultant fees may be financed as part of the larger project 
but may not be financed on a stand alone basis. 

(4) The maximum loan term is twenty years. 
(5) An application for the infrastructure loan shall be 

submitted on an application form provided by the board, shall 
be properly signed and certified by the local government 
applicant and by the business creating the jobs on its section 
of the application. 

(6) If the board approves the loan a commitment agreement 
will be entered into between the board and the local 
government. 

(7) The local government must pass a resolution 
authori~ing the acceptance of the commitment agreement and 
execute and return the commitment agreement within 30 days of 
the commitment date or the commitment will expire. 

(8) A local government must not be in default on any 
obligation." 

Auth: Sec. 17-6-308, 17-6-324, MCA; IM£, Sec. 17-6-304, 
17-6-308, MCA 

"III APPLICATION PROCEDURES FOR INFRASTRUCTURE LOAN 
PROGRAM - LOAN AGREEMENT, CLOSING. FUNDING (1) Each 
infrastructure loan must be evidenced by: 

(a) a note or other evidence of indebtedness; 
(b) a loan agreement; 
(c) the local government's pledge of infrastructure fees 

for repayment of the loan; 
(d) other security document deemed necessary by the 

board; 
(e) the loan resolution which the local government has 

adopted authori~ing the loan; 
(f) an opinion of the attorney to the local government as 

to the legal and binding nature of the obligation, the security 
thereof and due amorti~ation thereof; 

(g) all necessary state and federal permits must be 
obtained before loan closing; and 

(h) such other items as may be requested by the board or 
its counsel. 

(2) A loan will be funded only after the board receives 
all required closing documents, including the attorney's 
opinion. • 

Auth: Sec. 17-6-308, 17-6-324, MCA; IMP, Sec. 17-6·304, 
17-6-308, MCA 
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REASON; To implement the requirements of House Bill 602 
enacted into law by the 1995 Legislature, which allows the 
Board to make direct loans to local governments for 
infrastructure purposes. 

4. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to the Board of 
Investments, 555 Fuller, P.O. Box 200126, Helena, Montana 
59620-0126, to be received no later than 5:00p.m., July 27, 
1995. 

5. Julie Endner, Program Assistant, has been designated 
to preside over and conduct the hearing. 

BOARD OF INVESTMENTS 
WARREN VAUGHAN, CHAIRMAN 

;] . \) -1/-
J,vlZt·P~ 

ANNIE 4?: BARTOS, RULE REVIEWER 

Certified to the Secretary of State, June 19, 1995. 
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BEFORE THE ECONOMIC DEVELOPMENT DIVISION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
adoption of new rules pertain~ 
ing to the implementation of 
the Job Investment Act 

NOTICE OF PROPOSED ADOPTION 
OF NEW RULES TO IMPLEMENT 
THE JOB INVESTMENT ACT 

To: 
1. 

to adopt 
2. 

NO PUBLIC liEI\RlNG CCN!'EMPLATED 

All Interested Persons: 
On July 29, 1995, the Department of Commerce proposes 
rules to implement the Job Investment Act. 
The proposed new rules will read as follows: 

"I PROCEDURAL RULES (1) The department hereby adopts 
and incorporates by reference the Attorney General's model 
procedural rules (ARM 1.3.101 through 1.3.233). A copy of 
these rules may be obtained tram the Economic Development 
Division, 1424 · 9th Avenue, P.O. Box 200501, Helena, Montana 
59620-0501. The review of applications and the granting of job 
investment loans by the department will not be considered 
contested cases as contemplated by the model procedural rules 
for the purposes ot 2·4·601 through 2·4·711, MCA, of the 
Montana Administrative Procedure Act." 

Auth: Sec. 2·4·201, 17-6-502, MCA; lMf, Sec. 2·4-201, 17· 
6-505, MCA 

"II CITIZEN PARTICIPATION RULES (1) For purposes of 
administering this program, the department hereby adopts and 
incorporates by reference its citizen participation rules as 
set forth in ARM 8.2.201 through 8.2.206, except that 
information relating to trade secrets and other proprietary 
matters and private financial information will be held in 
confidence as specified in other sections of these rules. A 
copy of the department•s rules regarding citizen participation 
may be obtained from the Economic Development Division, 1424 -
9th Avenue, P.O. Box 200501, Helena, Montana 59620-0501." 

Auth: Sec. 2-3-103, 17-6-505, MCA; IM£, Sec. 2-3-103, 17· 
6·505, MCA 

"III DEFINITIONS (1) In addition to the definitions set 
forth in 17-6-505, ICA, Lhe following definitions shall apply for 
purposes of these rules: 

(a) "Act" means the Job Investment Act; 
(b) "Department" means the Montana department of commerce 

established in 2-15-801, MCA; 
(c) "Local government body" means a body ot the city or 

county government; 
(d) 'Economic development organization" means a certified 

community recognized by the department of commerce or 
designated by city/county government as the lead economic 
development organization; 
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(el "Qualified business" means a business enterprise that 
either is or will be located in the state and produces goods or 
provides services that will, as a result of receiving a job 
investment loan, create and/or retain jobs for Montana workers; 

(f) "Loan review committee" means the committee that is 
established by the department to consider economic development 
loan applications for funding by the community development 
block grant program and is responsible for reviewing and 
recommending to the Montana board of science and technology 
development (MBSTD) the approval or denial of job investment 
loans. 

(2) Notice is hereby given that (1) (a) (e) (f) above repeat 
in substantial part the definitions set forth in 17-6-503, MCA, 
and are included to provide full notice to the public of the 
definitions under which the job investment rules are adopted." 

Auth: Sec. 12-6-502, 17-6-505, MCA; ~. Sec. 17-6-505, 

"IY APPLICATION PROCEDURES (1) Qualified businesses 
shall submit an application to the department of commerce 
economic development division. 

(2) Applications must include a letter of support from 
the local governing body, which includes: 

(a) county commission, 
(b) city commission, and/or 
(c) lead economic development organization. 
(3) All applications including business plans and 

financial information will become the property of the state of 
Montana." 

Auth: Sec. 17-6-504, MCA; IMf, Sec. 17-6-505, MCA 

•y LOAN REVIEW CQMMIITEE (1) In the event that the 
Montana board of science and technology development does not 
concur with the recommendation by the loan review committee, 
the board will prepare a written finding, consistent with the 
criteria set forth in the administrative rules herein, 
describing the rationale upon which the alternative selection 
was made. 

(2) The loan review committee will consist of the 
following: 

(a) five department of commerce regional development 
officers; 

(b) director and deputy director of the department of 
commerce; 

(c) senior economic development policy advisor to the 
governor; 

(d) executive director of the Montana board of science 
and technology development. 

(3) The loan review committee may make funding decisions 
with five members present and members may participate by 
telephone during the meeting. A majority of the committee 
members present may make the final decision. Members may not 
vote by proxy." 

Auth: Sec. 17-6-510, MCA; IMf, Sec. 17-6-505, MCA 
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"VI CONFIDENTIALITY AND OPEN MEETINGS (1) Unless 
otherwise required by law, information including business plan 
information and financial exhibits submitted by an applicant 
will be treated as confidential by the Department, its staff 
and technical reviewers, except the following: 

(a) name and address of applicant; 
(b) short description of proposed project; 
(c) amount of loan; 
(d) the program under which the applicant is applying; 
(e) any other information in which the demand of 

individual privacy does not clearly exceed the merits of public 
disclosure; and 

(f) any information in which the demand of individual 
privacy clearly exceeds the merits of public disclosure, but 
the applicant has expressly waived his right to privacy. 

(2) The department shall maintain public files on each 
completed application received that will contain the following 
information: 

(a) items (1) (a) through (f) of this rule; 
(b) all written documents received or prepared concerning 

items (1) (a) through (f) of this rule; 
(c) the loan review committee's action regarding the 

application, including the committee's approval or disapproval 
of the application, the terms and interest rate of financing, 
and the loan repayment schedule and record. 

(3) The department shall open all committee meetings when 
the discussion addresses issues enumerated in (1) (a) through 
(f) or when the demand of individual privacy does not exceed 
the merits of public disclosure or when the applicant has 
expressly waived his right to privacy. 

(4) This rule is based on the department's finding that, 
except for the information described in (1) (a) through (f), the 
demands of individual privacy clearly exceed the merits of 
public disclosure of the personal, financial and business 
information that is contained in applications and supporting 
documentation submitted to the loan review committee.• 

Auth: Sec. 17-6-502, MCA; IM£, Sec. 17-6-505, MCA 

"VII BUSINESS APPLICATION REQUIREMENTS (1) Each 
applicant must submit the following: 

(a) a current business plan and copies of all 
documentation submitted to andreviewed by the private lender(s) 
involved in the project. Each business plan must contain 
sufficient information for the department to obtain an adequate 
understanding of the business to be assisted, including: 

(i) the products or services offered, 
(iil estimated market potential, 
(iii) management experience of principals, 
(iv) current financial position, 
(v) collateral available, 
(vi) details of the proposed venture, and 
(vii) a copy of a commitment letter from the 

participating private lender(s) subject to job investment loan 
funding. 
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(A) Job investment loan funds may not exceed the 
funding provided by private lenders and at least one private 
lender must be a financial institution. 

(B) Financial institutions must complete their review 
and provide contingent approval of a project before job 
investment loan funds are committed by the department." 

Auth: Sec. 17-6-505, MCA; IM£, Sec. 17-6-505, MCA 

'VIII INTEREST RATES (1) The rate of interest charged 
may not be less than the prevailing market rate for a similar 
loan. The interest rate will be adjusted to account for the 
level of risk. • 

Auth: Sec. 17-6-505, MCA; !ME, Sec. 17-6-505, MCA 

'IX LOAN LOSS RESERVE FUND (1) The department will 
create a loan loss reserve based on loan portfolio 
performance.· 

Auth: Sec. 17-6-505, MCA; IMf, Sec. 17-6-505, MCA 

'X TERMS OF JOB INVESTMENT LOAN AGREEMENT ( 1) The 
department will consider the proposed use(s) of job investment 
loan funds and cash flow analysis when determining the term of 
the loan. 

(2) A loan that is over 30 days delinquent will be 
considered in default by the department. A loan that is 90 
days delinquent is a nonperforming loan subject to possible 
liquidation.· 

Auth: Sec. 17-6-505, MCA; ~. Sec. 17-6-505, MCA 

"XI COLLATERAL (1) The Montana board of science and 
technology development will secure the most favorable 
collateral position possible on any job investment loan." 

Auth: Sec. 17-6-505, MCA; ~. Sec. 17-6-505, MCA 

'XII FUNDING CRITERIA (1) The applicant is required to 
demonstrate that: 

(a) the loan amount is justified based on consideration 
of the following factors: 

(i) the project results in the creation and/or 
retention of direct and indirect jobs in Montana; 

(ii) no job displacement in Montana is identified as a 
potential result of the loan; 

(iii) the level of assistance is appropriate in relation 
to the public benefit expected to result from the project. 
Emphasis will be given to projects in areas that are 
economically depressed if they meet acceptable levels of 
financial risk as determined by the loan committee; 

(iv) a financing gap exists and the project needs job 
investment loan funds to proceed; 

(v) proposed management is experienced in the type of 
business activities proposed and has demonstrated the capacity 
to successfully manage the entity to be assisted; 

(vi) the application is complete as submitted, and 
contains accurate information; 

12-6/29/95 MAR Notice No. 8-99-5 



-1079-

(vii) the earning projections submitted with the 
application are realistic and attainable, supported by 
historical trends and industry norms and indicated that 
projected cash flow is sufficient to support increased debt; 

(viii) the application documents a sound, well-reasoned 
proposal with a perceived strong chance for success if funds 
are received; 

(ix) the project is ready to proceed immediately upon 
approval of job investment loan funding. 

(2) Applications where viability may be questionable, or 
where the overall business plan or need for assistance is 
inadequately documented, may be either restructured, 
renegotiated or not funded depending on the severity and nature 
of the problems identified." 

Auth: Sec. 17-6-505, MCA; IM£, Sec. 17·6-505, MCA 

"XIII LOAN DOCUMENTATION (1) Loan documents containing 
terms and conditions similar to banking industry norms will be 
used for job investment loan projects. The department and the 
Montana board of science and technology development will 
establish procedures to ensure the proper filing of Uniform 
Commercial Code (UCC) forms, recordation of trust indentures, 
preparation of promissory notes, security documents and loan 
agreements, and monitoring of loan conditions.· 

Auth: Sec. 17-6-505, 17-6-510, MCA; IM£, Sec. 17-6-505, 
MCA 

REASON: These new rules are proposed to implement Senate Bill 
38, the Job Investment Act, enacted by the 54th Montana 
Legislature. The Montana Job Investment Loan program will 
provide funding for loans to Montana businesses as part of a 
financing package to permit business expansion, job creation 
and job retention. 

3. Interested persons may submit their data, views or 
arguments concerning the proposed adoptions in writing to the 
Economic Development Division, 1424 - 9th Avenue, P.O. Box 
200501, Helena, Montana 59620-0501, to be received no later 
than 5:00p.m., July 27, 1995. 

4. If a person who is directly affected by the proposed 
adoptions wishes to present his data, views or arguments orally 
or in writing at a public hearing, he must make written request 
for a hearing and submit the request along with any comments he 
has to the Economic Development Division, 1424 - 9th Avenue, 
P.O. Box 200501, Helena, Montana 59620-0501, to be received no 
later than 5:00p.m., July 27, 1995. 

5. If the Department receives requests for a public 
hearing on the proposed adoptions from either 10 percent or 25, 
whichever is less, of those persons who are directly affected 
by the proposed adoptions, from the Administrative Code 
Committee of the legislature, from a governmental agency or 
subdivision or from an association having no less than 25 
members who will be directly affected, a hearing will be held 
at a later date. Notice of the hearing will be published in 
the Montana Administrative Register. Ten percent of those 
businesses/persons directly affected has been determined to be 
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2300, based on the 23,000 businesses who have unemployment 
insurance in the State of Montana. 

DEPARTMENT OF COMMERCE 
JON NOEL, DIRECTOR 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, June 19, 1995. 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

(As of July 1, 1995, the Department of Environmental Quality) 

In the matter of the amendment of 
rule 16.45.402 and new rule I 
establishing minimum standards 
for underground piping 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED AMENDMENT 

OF RULE AND ADOPTION 
OF NEW RULE I 

(Underground Storage Tanks) 

1. On July 20, 1995, at 1:30 p.m., the department will 
hold a public hearing in Room C209, side 2, of the Cogswell 
Building, 1400 Broadway, Helena, Montana, to consider the 
amendment and adoption of the above-captioned rules. 

2. The rules, as proposed to be amended and adopted, 
appear as follows (new material in the existing rule is 
underlined; material to be deleted is interlined): 

16.45. 402 REQUIREMENTS FOR PETROLEUM UST SYSTEMS ill Own­
ers and operators of petroleum UST systems shall provide release 
detection for tanks and piping as follows: 

(1) (a)-(d) Remain the same but are renumbered (a) (i)-(iv). 
+tribl PipiA~· Underground piping that routinely contains 

regulated substances must be monitored for releases in a manner 
that meets one of the following requirements: 

tartll Pl!'eeea"'i"ed pipiFIIJ• underground piping that conveys 
regulated substances under pressure must: 

+i+lAl be equipped with an automatic line leak detector 
conducted in accordance with ARM 16.45.405(1); and 

+!!+1»1 have an annual line tightness test conducted in ac­
cordance with ARM 16.45.405(2) or have monthly monitoring con­
ducted in accordance with ARM 16.45.405(3). 

f&tiiil sue~ieft pipiA~· Underground piping that conveys 
regulated substances under suction must either have a line 
tightness test conducted at least every 3 years and in accordance 
with ARM 16.45.405(2), or use a monthly monitoring method con­
ducted in accordance with ARM 16.45.405(3). No release detection 
is required for suction piping that is designed and constructed 
to meet the following standards: 

+i+lAl the below-grade piping operates at less than atmos­
pheric pressure; 

f±itl»l the below-grade piping is closed so that the con­
tents of the pipe will drain back into the storage tank if the 
suction is released; 

fii4+~ only one check valve is included in each suction 
line; 

f4Y+LU1 the check valve is located directly below and as 
close as practical to the suction pump; and 
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fYt.LEl a method is provided that allows compliance with 
(i!) (b) (iil (iwl lbl liil IBl-(Pl of this rule to be readily deter­
mined. 

Ciiil Underground piping connected to heating oil tanks with 
a capacity of 660 gallons or less is exempt from the requirements 
o( lbllil and Iii> of this rule provided that: 

1Al the new primary underground piPing has secondary 
containment: 

1Bl liauid released into the interstitial space will move 
not more than 20 feet before being detected in a standpipe or 
GlDRi 

iQl the interstice is visually monitored for released 
liquid once every 30 days; and 

lDl the test results are maintained for at least 1 year. 
liYl New underground piping connected to underground 

b~Atinq oil tanks witb a capacity of 660 gallons or less sball 
slope bAck towards tAnks tbAt do not baye foot yalyes. 
AUTH; 1~-10-405, 75-11-302, MCA; IMP: 75-10-405, 75-11-302, MCA 

BULE I ADDITIONAL PERFORMAHCE STAHI>ARQS FOR NEH UNDERGROUND 
PIPIHG CONNECTED TO ABOVE GRQUND TAHKS OR TO UNDEBGBOUHD TAHKS 
NQl' LOCATED AT A FARM OR RESIDENCE WITH A CAPACITY OF 1100 
GALLONS OR LESS USED TO STORE HEATING OIL (1) Primary 
underground piping connected to above ground tanks or to 
underground tanks with a capacity of 660 gallons or less used 
exclusively to store heating oil for consumptive use on the 
premises where stored may be constructed of copper provided that 
the piping is enclosed in secondary containment consistent with 
these rules. 

(2) In addition to cathodically protected steel or non­
metallic pipe listed for use with petroleum products and/Or motor 
fuels, schedule 40 or greater PVC pipe and fittings may be used 
to provide secondary containment for heating oil tank systems 
subject to this rule provided that only adhesives resistant to 
petroleum products are used to bond PVC joints. 

(3) If liquid or vapor sensors are not used to monitor the 
interstitial space for a release, the piping system must be 
installed so that any liquid released into the interstitial space 
will not move more than 20 feet before being visually detected in 
a sump or standpipe. 
AUTH; 15-10-405, 75-11-302, MCA; IMP: 15-10-405, 75-11-302, MCA 

3. The department proposes this amendment of ARM 16.45.402 
and adoption of new rules as necessary to establish standards for 
the inspection, prevention, and release detection of regulated 
substances in underground piping as mandated by Ch. 339 of the 
1993 Laws of Montana. 

4. Interested persons may submit their data, views, or 
arguments concerning the proposed amendment and adoption, either 
orally or in writing, at the hearing. Written data, views, or 
arguments may also be submitted to Marty Tuttle, Department of 
Health and Environmental Sciences (Department of Environmental 
Quality after June 30, 1995), Cogswell Building, PO Box 200901, 
Helena, MT 59620-0901, no later than 5:00p.m., July 27, 1995. 
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5. Marty Tuttle has been designated to preside over and 
conduct the hearing. 

· /i 01rector 
I 

Certified to the Secretary of state June 19. 1995 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

(As of July 1, 1995, the Department of Environmental Quality) 

In the matter of the amendment of 
rule 16.45.1101 and adoption of 
new rule I establishing 
minimum standards for double­
walled UST systems. 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED AMENDMENT 
AND ADOPTION OF RULES 

(Underground Storage 
Tanks) 

1. On July 20, 1995, at 1:30 p.m., the department will 
hold a public hearing in Room C209, side 2, of the Cogswell 
Building, 1400 Broadway, Helena, Montana, to consider the 
amendment and adoption of the above-captioned rules. 

2. The rules, as proposed to be amended, appear as fol­
lows (new material in the existing rule is underlined; materi­
al to be deleted is interlined): 

16.4 5, 1101 DEFINITIONS In addition to the definitions 
contained in 75-11-302. MCA. for ¥&P the purposes of this sub­
chapter, the following terms have the meanings given in this 
section: 

(1)-(2) Remain the same . 
.ill "Compatible with" means certified as adeauate and 

safe for the storage and deliyerv of petroleum products by a 
nationally recognized independent laboratory or organization 
competent to Provide such certification. 

(3)-(8) Remain the same but are renumbered (4)-(9) . 
.Ll2l "Liner" means an impervious material used as a meth­

od of secondary containment to prevent a release of any petro­
leum or petroleum products from a petroleum storage tank sys­
!&m..... 

(9)-(14) Remain the same but are renumbered (11)-(16) . 
.Ll..ll "Rigid" means an intrinsic characteristic which 

allows a material to maintain a pre-formed shape or configura­
tion without internal or external support. 

1.lll "Secondary containment" means any system used to 
provide release detection and release prevention. Examples of 
secondary containment include a double-walled tank or a double­
walled integral piping system. 
AUTH: 75-11-319, MCA; IMP: 75-11-302, 75-11-309, MCA 

RULE I DESIGN, CONSTRUCTION, AND INSTALLATION STANDARDS 
FOR ALL DQUBLE-WALLEP PETROLEUM STORAGE TANK SYSTEMS (1) All 
double-walled underground petroleum storage tank systems must 
be designed and constructed in accordance with the following 
standards: 
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(a) All components of the petroleum storage tank system, 
including product and vent piping located below grade, shall 
include secondary containment that consists of rigid inner and 
outer walls separated by an interstitial space that is moni­
tored for a release of petroleum or petroleum products; 

(b) A petroleum storage tank must be designed and fabri­
cated to meet or exceed the new UST system performance stan­
dards promulgated in ARM 16.45.201(1); 

(c) All underground piping associated with a petroleum 
storage tank system must be designed and fabricated to meet or 
exceed the new UST system performance standards promulgated in 
ARM 16.45.201(2); 

(d) All elements of the petroleum storage tank system 
must be compatible with the storage and delivery of petroleum 
products; 

(e) A non-metallic double-walled piping system must be 
compatible with the storage and delivery of petroleum products; 

(f) Metallic and non-metallic petroleum storage tank 
system components, including but not limited to flexible con­
nectors, fill risers, and nylon bushings, must be compatible 
with the storage and delivery of petroleum products; 

(g) Fill risers, spill containment equipment, 
ports, ball float vent valve extractors, automatic tank 
systems, ports and other openings to the tank must be 
and installed within approved tank sumps; 

gauging 
gauging 
located 

(h) Pumps, flexible connectors, valves, and other thread­
ed pipe components must be installed within approved dispenser 
pans or sumps; and 

(i) Petroleum storage tank and piping sumps must be 
equipped with liquid-tight penetration fittings. 

(2) Double-walled petroleum storage tank systems and 
associated piping must be managed and operated in compliance 
with all rules promulgated in this chapter, including but not 
limited to being installed in compliance with ARM 16.45.1201 et 
seq. 

(3) For purposes of this rule, clay-based composite prod­
ucts, off-site natural clays, concrete, and synthetic liners do 
not meet the definitions of "double-walled tank system" or 
11 aecondary containment" and theae products are strictly prohib­
ited from being used for such purposes. 
AUTH: 75-11-319, MCA; IMP: 75-11-302, 75-11-309, 75-11-319, MCA 

3. The department proposes these amendments to ARM 
16.45.1101 and adoption of new rule as necessary to establish 
the criteria for the design, construction, and installation of 
double-walled petroleum storage tank systems mandated by Ch. 
339 of the 1993 Laws of Montana and which tank owners must meet 
in order to qualify for a reduced deductible when applying to 
the petroleum tank release cleanup fund. 

4. Interested persons may submit their data, views, or 
arguments concerning the proposed rules, either orally or in 
writing, at the hearing. Written data, views, or arguments may 
also be submitted to Marty Tuttle, Department of Health and 
Environmental Sciences (Department of Environmental Quality 
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after June 30 1 1995), Cogswell Building, PO Box 200901, Helena, 
MT 59620-0901, no later than 5:00p.m., July 27, 1995. 

5. Marty Tuttle has been designated to preside over and 
conduct the hearing. 

!" ( 

Certified to the Secretary of state June 19. 1995 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

(As of July 1, 1995, the Department of Environmental Quality) 

In the matter of the adoption of 
new rules I-VII establishing 
minimum standards for aboveground 
double-walled petroleum 
storage tank systems. 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED ADOPTION 

OF NEW RULES I-VII 

(Aboveground Tanks) 

1. On July 20, 1995, at 1:30 p.m., the department will 
hold a public hearing in Room C209, side 2, of the Cogswell 
Building, 1400 Broadway, Helena, Montana, to consider the adop­
tion of the above-captioned rules. 

2. The rules, as proposed, appear as follows: 

BULE I PURPOSE (1) The purpose of these rules is to es­
tablish minimum design, construction, and installation stan­
dards for aboveground double-walled petroleum storage tank 
systems, other similarly constructed and equally protected 
aboveground petroleum storage tank systems, and all associated 
on-site double-walled integral piping systems owned or operated 
by persons that want to qualify for a reduced deductible under 
the statutes and rules governing the Montana petroleum tank 
release cleanup fund. 

(2) These standards will provide the petroleum tank re­
lease compensation board with criteria to evaluate eligibility 
for lOOt reimbursement of expenses associated with accidental 
releases of petroleum product from aboveground double-walled or 
equally protected aboveground petroleum storage tank systems. 

(3) These rules are not intended to supersede or to re­
place any fire or life-safety rules duly adopted by the depart­
ment of justice fire prevention and investigation bureau which 
regulate the installation, operation, or management of above­
ground petroleum storage tank systems. 

(4) The department does not intend to use these rules for 
regulatory purposes. 
AUTH: 75-11-319, MCA; IMP: 75-11-319, MCA 

RULE II APPLICABILITY (1) This chapter applies to all 
aboveground double-walled petroleum storage tank systems with 
maximum storage capacities of less than 30,000 gallons that are 
used to store petroleum or petroleum product and are owned or 
operated by persons seeking 100\ reimbursement of eligible 
expenses from the petroleum tank release compensation fund pur­
suant to Title 75, chapter 11, part 3, MCA, "Petroleum Storage 
Tank Cleanup". 
AUTH: 75-11-319, MCA IMP: 75-11-319, MCA 
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RULE III DEFINITIONS In addition to the definitions 
contained in 75-11-302, MCA, the following words, phrases, or 
terms shall have the following meaning in this chapter, unless 
the context indicates otherwise: 

(1) "Aboveground storage tank system" or "AST" means any 
one or a combination of tanks used to contain an accumulation 
of petroleum or petroleum product that is 90\ or more above the 
soil surface. AST includes integral piping located aboveground 
and petroleum storage tanks located in an enclosed liquid-tight 
and vapor-tight vault or special enclosure designed and con­
structed in accordance with the uniform fire code. 

(2) "Cathodic protection" means the prevention of corro­
sion of a metallic surface by making that surface the cathode 
of an electrochemical cell through the use of galvanic anodes, 
impressed currents, or other similar methods. 

(3) "Compatible", in the case of a substance in a petro­
leum storage tank system, means capable of maintaining that 
substance's physical and chemical properties upon contact with 
one or more other substances for the design life of the petro­
leum storage tank system under conditions likely to be encoun­
tered by the petroleum storage tank system. 

(4) "Corrosion expert" means a person with knowledge of 
physical sciences and principles of engineering and mathematics 
acquired through education and related practical experience who 
is qualified to engage in the control of corrosion on buried or 
sub111erged metal piping systems and metal tanks and is either 
accredited or certified by the national association of corro­
sion engineers or a registered professional engineer certified 
or licensed to conduct corrosion control of buried or submerged 
metal piping syste111s and metal tanks. 

(5) "Depart111ent11 means the depart111ent of environmental 
quality. 

(6) "Double-walled tank syste111 11 111eans a petroleum storage 
tank and associated piping designed and constructed with rigid 
inner and outer walls separated by an interstitial space that 
is monitored for a release. 

(7) "In contact with the soil" means a portion of a tank 
or integral piping physically touched by soil or separated from 
the soil by only a casing, wrapping, or a pervious structure. 

(8) "Integral piping" means all continuous, on-site pip­
ing until the union of the piping and dispensing equipment and 
all other valves, elbows, joints, flanges, and flexible connec­
tors attached to a petroleum storage tank system through which 
petroleum or petroleum product flows. 

(9) "Liner" means an impervious material used as a method 
of secondary containment to prevent a release of any petroleum 
or petroleum product from a petroleum storage tank system. The 
defined term does not include interior tank linings or exterior 
tank coatings. 

(10) "Overfill" means a release of petroleum or petroleum 
product that occurs when an aboveground tank is filled beyond 
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maximum capacity. 
( 11) "Petroleum storage tank" means a tank that contains 

or contained petroleum or petroleum product and that is: 
(a) an aboveground storage tank situated in an under­

ground area such as a basement, cellar, mine, drift, shaft, or 
tunnel; 

(b) an aboveground storage tank situated inside a vault 
or special enclosure as set forth in section 79.902 (c) and 
Appendix II-F of the uniform fire code; 

(c) an aboveground storage tank with a capacity of less 
than 30,000 gallons; or 

(d) aboveground pipes associated with tanks under (a)-(c) 
of this definition, except pipelines regulated under the fol­
lowing laws: 

(i) the Natural Gas Pipeline Safety Act of 1968 (49 USC 
1671, et seq.); 

(ii) the Hazardous Liquid Pipeline Safety Act of 1979 (49 
usc 2001, et seq.); and 

(iii) state law comparable to the provisions of law re­
ferred to in (i) and (ii) above. 

(12) "Pipe" means any hollow cylindrical or tubular con­
veyance constructed of approved non-earthen materials (e.g., 
cathodically protected metal, plastic or fiberglass) through 
which petroleum and petroleum product is designed to flow. 

(13) "Release detection" means a method of detecting 
whether a release of petroleum or petroleum product occurred 
from the petroleum storage tank system into the environment or 
into the secondary containment. 

(14) "Rigid" means an intrinsic characteristic which 
allows a material to maintain a pre-formed shape or configura­
tion without internal or external support. 

( 15) "Secondary containment" means any approved system 
used to provide release detection and release prevention. 
Examples of secondary containment include an approved double­
walled tank, an approved double-walled integral piping system, 
or an approved single-walled tank or integral piping system 
that is protected by an enclosed concrete vault or special 
enclosure as required by the uniform fire code. 

(16) "Shop-fabricated storage tank" means a storage tank 
constructed at the tank manufacturer's plant according to 
approved standards and accepted engineering principles and 
transported to the facility for installation. 

(17) "Storage tank system" means an approved aboveground 
petroleum storage tank and all associated integral piping and 
release detection components. 

(18) "Tank" means an enclosed aboveground stationary 
device, no more than 10\ of which is located beneath the sur­
face of the ground, constructed of approved non-earthen mate­
rials that provide structural support and designed to store 
petroleum or petroleum product. 
AUTH: 75-11-319, MCA; IMP: 75-11-319, MCA 

RULE IY STANDARPS INCORPORATED BY REFERENCE (1) Refer­
enced standards are available for inspection at the department 

MAR Nutice No. 16-2-508 !2-6/2~/'i'J 



-1090-

of justice fire prevention and investigation bureau, Scott Hart 
building, the Montana department of environmental quality, 
Cogswell building, Helena, Montana, and from the following 
sources: 

(a) American Petroleum Institute (API), 1220 L Street, 
N.W., Washington, D.C. 20037, (202) 682-8372; 

(b) National Association of Corrosion Engineers (NACE), 
1440 south Creek Drive, P.O. Box 218340, Houston, Texas 77218, 
(713) 492-0525; 

(c) National Fire Protection Association (NFPA), 1 Bat­
terymarch Park, Quincey, Massachusetts 02269, (800) 344-3555; 

(d) Steel Tank Institute (STI), 570 Oakwood Road, Lake 
Zurich, Illinois 60047, (708) 438-8265; 

(e) Underwriters Laboratories (UL), 333 Pfingsten Road, 
Northbrook, Illinois 60062, (708) 272-8800; 

(f) Western Fire Chiefs Association (WFCA), 5360 South 
Workman Mill Road, Whittier, California 90601, (301) 699-0124; 

(g) Petroleum Equipment Institute (PEI), P.o. Box 2380, 
Tulsa, Oklahoma 74101-2380, (918) 494-9696; and 

(h) International Conference of Building Officials 
(ICBO), 5360 South Workman Mill Road, Whittier, California 
90601, (301) 699-0541. 

( 2) For purposes of this chapter, the department hereby 
adopts and incorporates by reference each of the following: 

(a) The following published by the American Petroleum In­
stitute: 

(i) Specification No. 12B, "Specification for Bolted 
Tanks for Storage of Production Liquids" 1977, 12th edition, as 
supplemented January, 1982; 

(ii) Specification No. 12D, 1982, as supplemented in 
1985, "Specification for Field Welded Tanks for Storage of 
Production Liquids", ninth edition; 

(iii) Specification No. 12F, 1982 al!l supplemented in 
1988, "Specification for Shop Welded Tanks for storage of Pro­
duction Liquids", tenth edition; 

(iv) Specification No. 12P, September 1, 1986, "Specifi­
cation for Fiberglass Reinforced Plastic Tanks", first edition; 

(v) standard No. 620, 1985, "Recommended Rules for De-
sign and construction of Large Welded Low-Pressure Storage 
Tanks", eighth edition; 

(vi) Standard No. 650, 1988, "Welded Steel Tanks for oil 
storage", eighth edition; 

(vii) RP 651, (Draft-october 1990), "Cathodic Protection 
of Aboveground Petroleum Storage Tanks"; 

(viii) RP 652, (Draft-October 1990), "Lining of Above­
ground Petroleum Storage Tanks"; 

( ix) standard No. 653, (Draft-October 1990), "Tank In­
spection, Repair, Alteration and Reconstruction", first edi­
tion; 

(x) Publication No. 1110, 1981, "Recommended Practice 
for the Pressure Testing of Liquid Petroleum Pipelines"; 

(xi) RP 1615, 1987, "Installation of Underground Petro­
leum Storage Systems"; 

(xii) RP 1632, 1987, as supplemented in March 6, 1989, 
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"Cathodic Protection of Underground Petroleum Storage Tanks and 
Piping Systems"; and 

(xiii) RP 2350, March, 1987, "Overfill Protection for Pe­
troleum storage Tanks". 

(b) The following published by the national association 
of corrosion engineers: 

(i) Standard No. RP-0169-83 "Control of External Corro­
sion on Underground or Submerged Metallic Piping Systems" 
(1983); and 

(ii) Standard No. RP-0285-95 "Control of External corro­
sion on Metallic Buried, Partially Buried, or submerged Liquid 
storage Systems" (1985). 

(c) The national fire protection association's: standard 
No. 31, "Installation of Oil-Burning Equipment", 1987 Edition. 

(d) The Steel Tank Institute's R892-89, "Recommended 
Practice for Corrosion Protection of Underground Piping Net­
works Associated with Liquid Storage and Dispensing Systems". 

(e) The following published by Underwriters Laboratories: 
(i) Specification 142 "Steel Aboveground Tanks for Flam­

mable and Combustible Liquids", 7th edition (April 1, 1993); 
( ii) Standard 567, "Pipe Connectors for Flammable, Com­

bustible and LP Gas"; 
(iii) UL Subject 971, "UL Listed Non-metal Pipe"; and 
(iv) UL 2085, 1994, "Insulated Aboveground tanks for 

Flammable and Combustible Liquid". 
(f) Uniform fire code (UFC), 1991 edition, adopted by the 

fire prevention and investigation bureau. 
(g) The Petroleum Equipment Institute's standard RP200-

92, "Recommended Practice for the Installation of Aboveground 
Storage systems for Motor Vehicle Fueling". 

(h) Uniform mechanical code, 1991 edition, adopted by the 
department of commerce, building codes bureau. 

(3) The documents incorporated by reference in (2) above 
may be obtained at the department of justice fire prevention 
and investigation bureau, scott Hart building, and the Montana 
department of environmental quality, Cogswell building, PO Box 
200901, Helena, MT 59620-0901. 
AUTH: 75-11-319, MCA IMP: 75-11-319, MCA 

RULE V DESIGN. CONSTRUCTION AND INSTALLATION STANDARDS 
FOR ALL ABOYEGRDUND DOUBLE-WALLED PETROLEUM STORAGE TANK S¥S­
~ (1) All aboveground double-walled petroleum storage tank 
systems owned or operated by persons that want to qualify for a 
reduced deductible allowed by the statutes and rules governing 
the Montana petroleum tank release cleanup fund must be de­
signed and constructed in accordance with the !allowing stan­
dards: 

(a) Aboveground petroleum storage tank systems shall con­
sist of either shop-fabricated double-walled storage tanks or 
petroleum storage tanks installed in a vault or special enclo­
sure as required by UFC Sec. 79.902(c) and Appendix 11-F (these 
assemblies may be referred to in this rule as "protected sys­
tem:s"), and any integral double-walled piping shall meet the 
requirements of this section at the time of construction and 
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installation. 
(b) storage tank systems must be constructed of materials 

that are compatible with the petroleum product stored in the 
system. 

(c) In addition to secondary containment as required by 
(1)(i) of this rule, petroleum storage tanks must be designed 
and constructed to meet any of the following standards: 

(i) aboveground storage tanks constructed of steel shall 
meet or exceed the requirements of UL No. 142, API Standard No. 
620, API Standard No. 650, API Standard No. 120 or API Standard 
No. 12F; 

( ii) aboveground storage tanks constructed of materials 
other than steel may not be installed unless such materials 
have received the written approval of the department of justice 
fire prevention and investigation bureau. Where required 
(e.g., "Motor Vehicle Fuel-Dispensing stations"), protected 
systems must be listed in UL 2085, UFC Standard 79-7, the 
Southwest Research Institute (SwRI), or any other testing agen­
cy approved by the state fire marshal. 

(d) Tanks must be located and supported in accordance 
with the requirements of uniform fire code Article 79. 

(e) The bottom of metal tanks that rest on or within the 
soil must be cathodically protected with sacrificial anodes or 
an impressed current system designed, constructed and installed 
in accordance with API RP 651 and NACE Standard Number RP-0285-
95, and: 

(i) a corrosion expert must design and supervise the in­
stallation of impressed current cathodic protection systems; 

(ii) each cathodic protection system must have a test 
station or a monitoring method that enables the owner or opera­
tor to ensure cathodic protection. 

(f) Exterior coatings must be designed and applied to 
storage tank systems to prevent corrosion and deterioration and 
to protect against degradation by ultraviolet light. 

(g) All integral piping, including bulk product piping 
and hydrant piping, must be constructed with secondary contain­
ment as provided in (1)(i) of this rule. All integral piping 
systems must be constructed in accordance with accepted engi­
neering principles and uniform fire code Article 79, division 
VII. Integral piping must be constructed of one or more of the 
following materials and in accordance with the following stan­
dards: 

( i) cathodically protected coated steel in accordance 
with UFC Article 79, API RP 1615, API RP 1632, NACE RP-0169-83 
and NACE RP-0285-85 or STI R892-89; 

(ii) non-metallic pipe (e.g., approved PVC and/or fiber­
glass) must not be installed as primary aboveground piping 
unless it satisfies the 2-hour fire protection requirement for 
tank assemblies in accordance with uniform fire code Article 79 
and Appendix II-F. 

(h) storage tank systems with a capacity of 660 gallons 
or less used to store heating oil tor consumptive use on the 
premises where stored must be designed, constructed, and in­
stalled in accordance with the secondary containment require-
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menta of Sec. 79.115(d) of the uniform fire code, the uniform 
mechanical code, NFPA 31, and (1) (i) of this rule. In addi­
tion, installation of such storage tank systems must be com­
pleted in accordance with the requirements of all local fire 
code and building code ordinances. 

(i) For the purposes of this chapter, secondary contain­
ment of petroleum storage tank systems must be designed and 
constructed as follows: 

(i) Shop-fabricated storage tanks must be designed and 
constructed with rigid inner and outer walls separated by an 
interstitial space that is capable of being monitored for a 
release. The interstice must be designed to direct any release 
to a monitoring point or points and must be provided with an 
emergency vent equal in size to the emergency vent on the pri­
mary tank; 

(ii) Piping must be designed and constructed with a rigid 
inner and outer wall separated by an interstitial space that is 
capable of being monitored for a release. Primary (i.e., prod­
uct conveying) piping must be constructed only of approved 
metallic material; 

(iii) vaults and special enclosures must be designed and 
constructed in accordance with UFC sec. 79.902(c) and Appendix 
II-F, and the owner or operator must receive written approval 
of the design and construction from the department of justice 
fire prevention and investigation bureau prior to installation; 
and 

(iv) For the purposes of this rule, the use of clay-based 
composite products, off-site natural clays or synthetic liners 
does not satisfy the definition of double-walled or secondary 
containment construction and is strictly prohibited. concrete 
and/or concrete composite material constructed in accordance 
with accepted engineering principles and listed as a system 
that provide 2-hour fire protection in accordance with require­
ments of the uniform fire code, such as vaulted or special 
enclosure systems, shall satisfy the definition of "double­
walled" and "secondary-containment". 

(2) Catchment pans and sumps must be installed under 
dispensers. 

(3) Tanks, piping and ancillary equipment must be pro­
tected from tampering and damage by fences and barriers. 

(4) Tanks with a capacity greater than 1,100 gallons must 
be equipped with equipment which prevents the tank from being 
overfilled or a high-level alarm which alerts the transport 
operator to stop product flow in time to prevent the tank from 
being overfilled. 
AUTH: 75-11-319, MCA; IMP: 75-11-319, MCA 

RULE VI INSTALLATION OF ABQVEGROUHP POUBLE-WALLEP PETRO-
~L~E~VM~~s~T~O~BA~G~E~SuY~S~T~EH~S (1) All aboveground double-walled petro­
leum storage tank systems must be properly installed in accor­
dance with: 

(a) the 
tions; 

(b) the 

manufacturer's specifications and/or recommenda-

appropriate recommended practices adopted by 
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reference in [Rule IV]; and 
(c) uniform fire code Article 79 and Appendix II-F, or 

when applicable, the uniform mechanical code and NFPA 31, and 
all local fire code and building code ordinances. 

(2) Vaults and special enclosures must be installed in 
accordance with uniform fire code Article 79 and Appendix II-F, 
and the conditions set forth in the written approval provided 
by the department of justice fire prevention and investigation 
bureau or the local fire official with uniform fire code juris­
diction. 
AUTH: 75-11-319, MCA; IMP: 75-11-319, MCA 

RULE VII GENERAL RELEASE DETECTION STANDARDS (1) As 
part of an aboveground double-walled petroleum storage tank 
system's design covered under this chapter, an owner and an 
operator shall provide a method, or a combination of methods, 
of release detection that monitors the storage tank system • s 
interstitial space at intervals of not less than every 30 days. 
AUTH: 75-11-319, MCA; IMP: 75-11-319, MCA 

3. The department proposes these rules to establish 
design, construction, and installation criteria for aboveground 
double-walled petroleum storage tank systems in order to meet 
the mandate of ch. 339 of the 1993 Laws of Montana to promul­
gate such rules to encourage aboveground double-walled petro­
leum storage tank systems because of the reduced risk to the 
environment posed by such systems. 

4. Interested persons !Day submit their data, views, or 
arguments concerning the proposed rules, either orally or in 
writing, at the hearing. Written data, views, or arguments may 
also be submitted to Marty TUttle, Department of Health and 
Environmental Sciences (Department of Environmental Quality 
after June 30, 1995), cogswell Building, PO Box 200901, Helena, 
MT 59620-0901, no later than 5 p.m., July 27, 1995. 

5. Marty TUttle has been designated to preside over and 
conduct the hearing. 

Certified to the Secretary of State 1995 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

(As of July 1, 1995, Department of Environmental Quality) 

In the matter of the amendment of 
rule 16.42.402 and 16.42.405 
concerning accreditation of 
asbestos-related occupations and 
penalties for violations of 
asbestos laws and rules 

To: All Interested Persons 

NOTICE OF PROPOSED 
AMENDMENT 

NO PUBLIC HEARING 
CONTEMPLATED 

(Asbestos) 

1. On July 31, 1995, the department proposes to amend 
ARM 16.42.402 concerning accreditation of asbestos-related 
occupations, and 16.42.405 concerning penalties for viola­
tions of asbestos laws and rules. 

2. The rules, as proposed to be amended, appear as 
follows (new material is underlined; material to be deleted 
is interlined): 

16.42.402 ACCREQITATION & ACCREPIThTION RENEHAL APPLI­
CATIONS (1) All persons seeking accreditation in an asbes­
tos-type occupation or renewal of accreditation in an asbes­
tos-type occupation must pay a fee for accreditation or re­
newal for each accreditation or renewal as follows: 

(a) asbestos inspector •••••.•..•.•••••••.••••.... $125 
(b) asbestos management planner •••••.•....•.••••• $125 
(c) asbestos abatement project designer ...•...•.. $125 
(d) asbestos contractor/asbestos abatement 

supervisor ..•••..•....•••.•.......•••..•......••••..... $125 
(e) asbestos worker •.•.•........•.••......•..•... $ 30 
(2) The surcharge for individuals seeking accreditation 

or accreditation renewal based on attendance of a training 
course or refresher course that is not Montana approved shall 
be, as applicable, $25 plus the accreditation or accredita­
tion renewal fee for (1)(a)-(d) of this rule, and, $10 plus 
the accreditation or accreditation renewal fee for (1)(e) of 
this rule. 

(3) For accreditation and renewal in more than one dis­
cipline with an application for each simultaneously submitted 
to the department, the fee is $250 iRel~tliiR'!J J.ll.l,l.&i the sur­
charges, if applicable, or the total of the two highest fees 
inelllliiR'!J J.ll.l,l.&i the surcharges, if applicable, whichever is 
less. 
AUTH: 75-2-503, MCA; IMP: 75-2-503, MCA 

16.42.405 PENALTY (1) In addition to all statutory 
remedies available upon discovering a violation of this sub­
chapter or of 75-2-501 through 75-2-514, MCA, the department 
may initiate a compliance action in the form of a written 
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administrative order, which order shall cite the violation 
committed, including the provisions violated and the facts 
alleged to constitute a violation. The order shall state the 
required corrective action to end the violation. 

( 2) The department, may suspend, deny, or revoke a 
person's accreditation if the person has violated all or a 
portion of Title 75, chapter 2, part 5, a rule promulgated 
thereunder, a permit provision, or an order. 

ill The accreditation of a person accredited as a work­
er. contractor/supervisor. inspector. management planner. or 
project designer. will be revoked for reasons including, but 
not limited to. any of the following: 

1.Al performing work requiring accreditation at a iob 
site without being in physical possession of initial and 
current accreditation certificates; 

.ilU permitting the duplication or use of one's own 
accreditation certificate by another: 
~ performing work for which accreditation has not 

been received; or 
ill obtaining accreditation from a training provider 

that does not have approval to offer training for the partic­
ular discipline from either the us environmental protection 
agen2v or the state, 

Lil The department may suspend. revoke or withdraw 
approval of training course accreditation for reasons in2lud­
ing. but not limited to. the following: 

1Al misrepresentation of the extent of a training 
course's approval by the state; 

.ilU toilure to submit required informotion or notifica­
tions in a timelY manner: 
~ failure to maintain requisite records: 
.UU. folsificotion of a22reditation records, instru2tor 

qualifications. or other ac2reditation information; or 
U1. failure to adhere to training standords and re­

quirements of the state a2creditation program. 
AUTH: 75-2-503, MCA; IMP: 75-2-503, 75-2-514, MCA 

3. The department is proposing the amendments to ARM 
16.42.402 because they are necessary to clarify that sur­
charges are ~ to the base charge, not in2luded within it 
and, thereby, conform to what has in fact been the meaning of 
the rule, both understood and applied, to both the department 
and the regulated industry. The amendments to ARM 16.44.405 
are proposed because they are necessary to conform existing 
state asbestos abatement regulations to federal requirements 
and allow Montana to operate an asbestos program to which the 
EPA will defer. These proposed amendments bring the state 
rules into conformance with the Model Accreditation Plan 
revisions required by the federal Asbestos School Hazard 
Abatement Reauthorization Act of 1990. 

4. Interested persons may submit their data, views, or 
arguments concerning the proposed a~endments, in writing, to 
Jim Madden, Department of Health and Environmental sciences 
(after June 30, 1995, Department of Environmental Quality), 
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Cogswell Building, PO Box 200901, Helena, MT 59620-0901, no 
later than July 27, 1995. 

5. If a person who is directly affected by the pro­
posed a~nend~nent wishes to express his/her data, views, and 
argu~nents orally or in writing at a public hearing, he/she 
~nust ~nake written request for a hearing and sub~nit this re­
quest along with any written co1n1nents hefshe has to Jim Mad­
den, Department of Health and Environmental Sciences (Depart­
ment of Environmental Quality after June 30, 1995), cogswell 
Building, PO Box 200901, Helena, MT 59620-0901. A written 
request for a hearing must be received no later than July 27, 
1995. 

6. If the agency receives requests tor a public hear­
ing on the proposed amendments fro~n either 10\ or 25, which­
ever is less, of the persons who are directly affected by the 
proposed action; from the administrative code co1n1nittee of 
the legislature; from a governmental subdivision or agency; 
or from an association having not less than 25 ~ne~nbers who 
will be directly, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana Ad~nin­
istrative Register. Ten percent of those persons directly 
affected has been determined to be in excess of 25 persons, 
based on the number of persons in asbestos-related occupa­
tions. 

N, D:~.rector 

certified to the Secretary of state 19. 19!!5 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

(As of July 1, 1995, the Board of Environmental Review) 

In the matter of the amendment 
of rules 16.20.603, 617, 618, 
619, 620, 621, 622, 623, 624, 
641, 707, 712, 1003, 1802 
concerning surface and 
groundwater water quality 
standards, mixing zones, and 
nondegradation of water 
quality. 

NOTICE OF PUBLIC 
HEARING 

(Water Quality) 

To: All Interested Persons 

on May 11, 1995, the board published a notice at page 743 of 
'the Montana Administrative Register, Issue No. 9, of the proposed 
amendment of the above-captioned rules. The notice of proposed 
board action is amended as follows because the Montana 
Environmental Information Center and the Greater Yellowstone 
coalition requested a public hearing. 

1. On August 4, 1995, at 8:00a.m., a public hearing will 
be held in Room C209 of the Cogswell Building to consider the 
amendment of the above-captioned rules. 

2. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to Yolanda 
Fitzsi-ons, Department of Health and Environmental Sciences 
(after June 30, 1995, the Department of Environmental Quality), 
PO Box 200901, Helena, MT 59620-0901, and must be received no 
later than August 4, 1995. 

3. Will Hutchison has been designated to preside over and 
conduct the hearing. 

RAYMOND W. GUSTAFSON, Chairman 
BOARD OF HEALTH AND 
ENVIRONMENTAL SCIENCES 

certified to the Secretary of State June 19. 1995 . 

Revi.ewed by: !/.J/ /. 
f~cL ~· 

Eli!anor Parker, His AttOrney 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the proposed ) NOTICE OF PUBLIC HEARING ON 
adoption of one new rule ) PROPOSED ADOPTION OF NEW 
related to the operation of ) RULE I AND AMENDMENT OF 
the uninsured employers' fund ) EXISTING RULES 
and the underinsured employers') 
fund, and the amendment of ARM ) 
24.29.2831 and 24.29.2837 ) 

TO ALL INTERESTED PERSONS: 

1. On July 21, 1995, at 10:00 a.m., a public hearing will 
be held in the first floor conference room at the walt Sullivan 
Building (Dept. of Labor Building), 1327 Lockey Street, Helena, 
Montana, to consider the adoption of one new rule related to the 
operation of the uninsured employers' fund and the underinsured 
employers' fund, and the amendment of ARM 24.29.2831 and 
24.29.2837. 

The Department of Labor and Industry will make reasonable 
accommodations for persons with disabilities who wish to 
participate in this public hearing. If you request an accommo­
dation, contact the Department by not later than 5:00 p.m., 
July 17, 1995, to advise us of the nature of the accommodation 
that you need. Please contact the Employment Relations Divi­
sion, Attn: Ms. Linda Wilson, P.O. Box 8011, Helena, MT 
59604-8011; telephone (406) 444-6531; TDD (406) 444-5549; fax 
(406) 444-4140. Persons with disabilities who need an 
alternative accessible format of this document in order to 
participate in this rule-making process should contact Ms. 
Wilson. 

2. The Department of Labor and Industry proposes to adopt 
one new rule as follows: 

RULE I COMPROMISE OF PENALTIES ASSESSED (1) The UEF, in 
its sole discretion, may enter into a compromise settlement with 
an uninsured employer of the amount assessed pursuant to ARM 
24.29.2831, upon such terms and conditions that the UEF deems 
expedient and appropriate. 

(2) The UIEF, in its sole discretion, may enter into a 
compromise settlement with an uninsured employer of the amount 
assessed pursuant to ARM 24.29.2837, upon such terms and 
conditions that the UIEF deems expedient and appropriate. 
AUTH: Sec. 39-71-203 MCA 
IMP: Sec. 39-71-506, 39-71-533 MCA 

REASON: There is reasonable necessity for the adoption of 
proposed RULE I in order to make clear that recently adopted 
rules (24.29.2831 and 24.29.2837, effective May 1, 1995) do not 
limit the ability of the UEF and the UIEF to enter into 
compromise settlements. Staff, in implementing the new <"ules, 
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had questioned whether their ability to compromise amounts due 
had been eliminated due to the rules. In order to eliminate any 
ambiguity and to reassure employers that such compromises are 
still possible, the rule is being proposed. 

3. The Department of Labor and Industry proposes to amend 
the rules as follows: (new matter underlined, deleted matter 
interlined) 

24.29.2831 COLLECTION OF PENALTIES AND OTHER PAYMENTS FROM 
UNINSURED EMPLOYERS (1) Remains the same. 

(2) The amount of the penalty assessed is $200.00, or 
twice the amount of the premium that the uninsured employer 
should have paid on the past 3 year payroll while the employer 
was uninsured, whichever is greater. 

(3) and (4) Remain the same. 
AUTH: Sec. 39-71-203 MCA 
IMP: Sec. 39-71-504 MCA 

24.29.2837 CALCULATION OF PENALTY ON UNDERINSURED 
EMPLOYERS (1) Remains the same. 

(2) Subject to the minimum amount of penalty, the amount 
of penalty assessed ranges from 100% of the amount of the proper 
premium to 200% of the proper premium, for each employee not 
properly classified. In deciding what is the amount of the 
penalty to be assessed, the department will consider the 
following factors: 

(a) and (b) Remain the same. 
(3) through (5) Remain the same. 

AUTH: Sec. 39-71-203 MCA 
IMP: Sec. 39-71-532 MCA 

REASON: There is reasonable necessity to amend the rules as 
proposed in order to clarify that rules only address the amount 
of penalty that is assessed by the UEF and the UIEF, as opposed 
to the amount that must be accepted in satisfaction of the debt. 
(See proposed RULE I, above.) The proposed language uses the 
term •assessed" as a term of art to describe the imposition of 
an amount due as a tax or penalty, which also serves to clarify 
the amount that is due in the case of an employer's bankruptcy. 

4. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to: 

Dennis Zeiler, Bureau Chief 
Workers' Compensation Regulations Bureau 
Employment Relations Division 
Department of Labor and Industry 
P.O. Box 8011 
Helena, Montana 59604-8011 

and must be received by no later than 5:00p.m., July 28, 199S. 
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5. The Department proposes to make the new rule and 
amendments effective August 15, 1995. The Department reserves 
the right to adopt only portions of the proposed rule or 
amendments, or to adopt some or all of the proposals at a later 
date. 

6. The Hearing Bureau of the Legal/Centralized Services 
Division of the Department has been designated to preside over 
and conduct the hearing. 

ci)~/l ... l.tt 
David A. Scott 
Rule Reviewer 

Laurie Ekanger, Commissioner 
DEPARTMENT OF LABOR & INDUSTRY 

By~~.#.d~ 
David A. Scott, Chief Counsel 
DEPARTMENT OF LABOR & INDUSTRY 

Certified to the Secretary of State: June 19, 1995. 
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BEFORE THE BOARD OF LAND COMMISSIONERS 
AND THE BOARD OF ENVIRONMENTAL REVIEW 

OF THE STATE OF MONTANA 

In the matter of the amendment of 
ARM 26.4.161, to require an 
operating permit for hard rock 
mills that are not located at a 
mine site and that use cyanide. 

TO: All Interested Persons 

NOTICE OF PROPOSED 
AMENDMENT 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On July 29, 1995, or as soon thereafter as the boards 
may meet, the Board of Land Commissioners and the Board of 
Environmental Review propose to amend ARM 26.4.161, pertaining 
to the application of the operating permit requirement to hard 
rock mills that are not located at a mine site and that use 
cyanide. 

2. The rule as proposed to be amended provides as follows: 

26.4,161 MILL5: APPLICABILITY OF RULES TO MILLS (1) ARM 
26.4.160 through 26.4.167 apply to all mills under permit pursu­
ant to Title 82, chapter 4, part J, MeA, on June 1, 1990, to all 
mills constructed or beginning operation after June 1, 1990, and 
to the expansion of any mill facility or complex concluded after 
June 1, 1990. In addition. ARM 26.4.160 through 26.4.167 apply 
to mills that were constructed and operated prior to June 1. 
1990. and that use cyanide ore processing reagent after rtbe 
dote that is 6 months after the effective date of this rule 
amendment 1 , 

(2) remains the same, 
(3) Mills constructed as a part of a new mining operation 

must be permitted under the mine operating permit using the in­
formation required in ARM 26.4.162- through 26.4.167. 
(AUTH: Sec. 82-4-321, MCA; IMf, Sec. 82-4-304, MCA.) 

3. The third sentence in section 82-4-304, MeA, is a 
grandfather clause that exempts from the operating permit re­
quirement of 82-4-335 custom mills that were constructed and 
operating prior to the effective date of the Board's hard rock 
mill rules, Those rules were effective on June 1, 1990. 

In Section 11 of Chapter 204, Laws of 1990, the Legislature 
amended S 82-4-335 to remove from the grandfather clause custom 
mills that use cyanide. However, this amendment does not take 
effect until the Board implements it by modifying ARM 26.4.161. 
The rule amendment is proposed to implement the legislation by 
requiring that mills using cyanide have an operating permit six 
months after the date of publication of the final rule. This 
delayed effective date would allow a mill currently in operation 
to continue operating while the permit application is being 
processed. 
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The amendment to section (3) of the rule is for style and 
makes no substantive change. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed amendment, in 
writing, to Sandra J. Olsen, Chief, Hard Rock Bureau, Department 
of Environmental Quality, 1625 11th Avenue, PO Box 201601, 
Helena, MT 59620-1601. To guarantee consideration, comments 
must be received or postmarked no later than August 1, 1995. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his or her data, views, 
or arguments orally or in writing at a public hearing, he or she 
must make written request for hearing and submit this request 
along with any written comments to Sandra J. Olsen, Chief, Hard 
Rock Bureau, Department of Environmental Quality, 1625 11th 
Avenue, PO Box 201601, Helena, MT 59620-1601. A written request 
for hearing must be received no later than August 1, 1995. 

6. If the agency receives request for public hearing on 
the proposed amendment, from either 10 percent or 
25, whichever is less, of the persons who are directly affected 
by the proposed action; from the Administrative Code committee 
of the legislature; from a governmental subdivision or agency; 
or from an association having not less than 25 members who will 
be directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be one person based on two 
active off-site mills currently using cyanide in Montana. 

Reviewed by: 

J hn F. North a./.~dl' 
ief Legal counsel Commissioner 

Certified to the Secretary of State June 19, 1995. 
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BEFORE THE DEPARTMENT OF STATE LANDS 
AND BOARD OF LAND COMMISSIONERS 

OF THE STATE OF MONTANA 

In the matter of the amendment of 
ARM 26.6.411, pertaining to 
nonexport agreement for timber 
sales from state lands. 

TO: All Interested Persons 

NOTICE OF PROPOSED 
AMENDMENT 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On September 18, 1995, the Board of Land Commissioners 
and Department of State Lands propose to amend ARM 2 6. 6. 411, 
pertaining to nonexpert agreement for timber sales from state 
lands. 

2. The rule as proposed to be amended provides as follows: 

26.6.411 AGREEMENT NOT TO EXPORT STATE LQGS 
(1) remains the same. 
(2) Any person purchasing timber from the state of Montana 

must have first entered into an agreement with the department 
(referred to hereinafter as a nonexpert agreement) containing 
the following commitments on behalf of the purchaser: 

(a) Unprocessed timber, as defined in the Act, originating 
from lands owned by the state of Montana shall not: 

(i) be exported from the United States; ~ 
(ii) be sold, traded, exchanged, or otherwise given to any 

person unless that person agrees not to export such unprocessed 
timber from the United States and agrees to require such a pro­
hibition in any subsequent resale or other transaction involving 
such unprocessed timberT~ 

Ciii\ be used in substitution for exported unprocessed 
timber originating from Private lands in Montana; 

(b) remains the same. 
(c) For purposes of such nonexpert agreement, the ~ 

"eMper~u following definitions apply; 
(il "Export" shall •eafl mn.n.li either direct or indirect 

export to a foreign country and occurs on the date that a person 
enters into a contract or other binding transaction for the 
export of unprocessed timber or, if that date cannot be estab­
lished, when unprocessed timber is found in an export yard or 
pond, bundled or otherwise prepared for shipment, or aboard an 
ocean-going vessel. An export yard or pond is an area where 
sorting and/or bundling of logs for shipment outside the United 
States is accomplished. Timber is exported indirectly when 
export occurs as a result of a sale to another person or as a 
result of any subsequent transaction. 

! iil "Substitution" means the purchase of unprocessed 
timber originating from state torests as provided in 77-5-101. 
MCA. to be used as replacement for unprocessed timber from 
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private lands in Montana that is exported by the purchaser. 
substitution occurs when a person purchasing timber from the 
state of Montana has exported unprocessed timber from private 
lands in the state during the period of one !11 year prior to 
the purchase date. 

(d) remains the same. 
(3) through (5) remain the same. 

(AUTH: Sec, 77-4-201, MCA; !HE, Sec. 77-4-201, MCA.) 

3. This rulemaking is being proposed because Chapter 372, 
Laws of 1991, directs the Department to amend ARM 26.6.411 in 
the manner proposed. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed amendment, in 
writing, to Pat Flowers, Chief, Forest Management Bureau, De­
partment of Natural Resources and Conservation, 2705 Spurgin 
Road, Missoula, MT 59801. To guarantee consideration, comments 
must be received or postmarked no later than August 1, 1995. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his or her data, views, 
or arguments orally or in writing at a public bearing, be or she 
must make written request for hearing and submit this request 
along with any written comments to Pat Flowers, Chief, Forest 
Management Bureau, Department of Natural Resources and Conserva­
tion, 2705 Spurgin Road, Missoula, MT 59801. A written request 
for bearing must be received no later than August 1, 1995. 

6. If the agency receives request for public hearing on 
the proposed amendment, from either 10 percent or 
25, whichever is less, of the persons who are directly affected 
by the proposed action; from the Administrative Code committee 
of the legislature; from a governmental subdivision or agency; 
or from an association having not less than 25 members who will 
be directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana Adminis­
trative Register. Ten percent of those persons directly affect­
ed bas been determined to be one person based on the fact that 
at any one time approximately 15 persons have timber sale con­
tracts with the Department. 

Reviewed by: 

J hn F. North 
M.t:..cM' 

C ief Legal counsel commissioner 

Certified to the Secretary of State June 19, 1995. 
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BEFORE THE BOARD OF LAND COMMISSIONERS 
AND THE BOARD OF ENVIRONMENTAL REVIEW 

OF THE STATE OF MONTANA 

In the matter of the amendment of 
ARM 26.4.410, 26.4.1001, and 
26.4.1001A, pertaining to renewal 
of strip mine operating permits 
and to regulation of coal and 
uranium prospecting. 

TO: All Interested Persons 

NOTICE OF PROPOSED 
AMENDMENT 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On July 29, 1995, or as soon thereafter as the boards 
may meet, the Board of Land Commissioners and the Board of 
Environmental Review propose to amend ARM 26.4.410, 26.4.1001, 
and 26.4.1001A, pertaining to renewal of strip mine operating 
permits and to regulation of coal and uranium prospecting. 

2. The rules as proposed to be amended provide as follows: 

26.4, 410 PERMIT RENEWAL ( 1) Applications for renewals of 
a permit must be made at least ~ 1!Q, but not more than ~ 
J.QQ days prior to the expiration date. Renewal applications 
must be on a form provided by the department, including, at a 
minimum, the following: 

(a) through (c) remain the same. 
(2) through (5) remain the same. 

(AUTH: Sec. 82-4-204, 205, MCA; IHf, Sec. 82-4-221, 226, MCA.) 

26.4,1001 PERKIT REQUIREMENT (1) A person who intends to 
prospect for coal or uranium on land not included in a valid 
strip or underground mining permit must obtain a prospecting 
permit from the department if the prospecting will~ 

.LA.l be conducted to determine the location, quality or 
quantity of a natural mineral deposit and will substantially 
disturb. as defined in ARM 26.4.301, the natural land surface; 
or 

lR1 will be conducted on an area designated unsuitable for 
strip or underground coal mining pursuant to 82-4-227 or 82-4-
228, MCA. 

(2) through (5) remain the same. 
(AUTH: Sec. 82-4-204, 205, MCA; IH£, Sec. 82-4-226, MCA.) 

2§.4.1001A NQTICE OF INTENT TO PROSPECT (1) A pe~sen whe 
eendHe£s This rule applies to a prospecting operation that is: 
~ outside an area designated unsuitable for coal mining 

pursuant to 82-4-227 or 82-4-228, MCA7 and 
.il!l that is1. 
iil not conducted for the purpose of determining the loca­

tion, quality or quantity of a natural mineral deposit7~ 
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Ciil conducted for the purpose of determining the loca­
tion. quality, or quantity of a natural mineral deposit byt does 
not substantially disturb, as defined in ABM 26.4.301. the 
natural land surface, 

C2l A person who conducts a proscecting operation must, 
before conducting the prospecting operations, file with the de­
partment a notice of intent to prospect that meets the require­
ments of ~ (3) 2X-iil· A notice of intent to prospect is 
effective for one year after it is filed. If prospecting activ­
ities described in a notice are not conducted within the year, 
they may be incorporated by reference in a subsequent notice of 
intent to prospect. 
~ 111 A notice of intent for prospecting activities that 

will not substantially disturb, as defined in ARH 26.4.301, the 
natural land surface must contain the following: 

(a) and (b) remain the same. 
~ .ill A notice of intent to prospect for prospecting 

operations that will substantially disturb, as defined in ARH 
26.4.301, the natural land surface, must contain the following: 

(a) through (c) remain the same. 
t+t 121 Within 30 days of receipt of a notice of intent to 

prospect pursuant to 11!t-er (31 QLJ!.l, the department shall notify the 
person who filed the notice whether the notice meets the re­
quirements of ~-(W- (3) or (41. 

f5t 121 Each perso~conducts prospecting which sub­
stantially disturbs the natural land surface shall, while in the 
exploration area, have available to the department for review 
upon request a copy of the notice of intent to prospect. 

-(# ill All provisions of this subchapter, except ARM 
26.4.1001(1), (2)(i) and (j), (3), (4), and (5), 26.4.1003, 
26.4.1014, 26.4.1016, and 26.4.1017, apply to a prospecting 
operation for which a permit is not required pursuant to ARM 
26.4. 1001. 
(AUTH: Sec, 82-4-205, 226, MCA; IMf, Sec, 82-4-226, MCA.) 

3. In Chapter 159, Laws of 1995, the Legislature, at the 
request of the Department, amended the Montana strip and 
Underground Mine Reclamation Act in two respects. First, it 
amended SS 82-4-203(26) and 82-4-226(8) by expanding the defini­
tion of "prospecting" and adjusting the permitting requirements 
to reflect this amendment. These changes were made to comply 
with a directive of the Office of Surface Mining made pursuant 
to 30 CFR, Part 732. second, the Legislature amended S 82-4-
221(1) by changing the window of time during which an applica­
tion to renew an operating permit must be submitted from 120-150 
days prior to the renewal date to 240-300 days prior to the 
renewal date. These rule amendments are proposed to implement 
Chapter 159, Laws of 1995. 

4. Interested parties may submit their data, views, or 
arguments concerning the proposed amendment, in 
writing, to Bonnie Lovelace, Chief, Coal and Uranium Bureau, 
Department of Environmental Quality, 1625 11th Avenue, PO Box 
201601, Helena, MT 59620-1601. To guarantee con5ideration, 
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comments must be received or postmarked no later than August 1, 
1995. 

5. If a person who is directly affected by the proposed 
amendment wishes to express his or her data, views, 
or arguments orally or in writing at a public hearing, he or she 
must make written request for hearing and submit this request 
along with any written comments to Bonnie Lovelace, Chief, coal 
and Uranium Bureau, Department of Environmental Quality, 1625 
11th Avenue, PO Box 201601, Helena, MT 59620-1601. A written 
request for hearing must be received no later than August 1, 
1995. 

6. If the agency receives request for public hearing on 
the proposed amendment, from either 10 percent or 
25, whichever is less, of the persons who are directly affected 
by the proposed action; from the Administrative Code Committee 
of the legislature; from a governmental subdivision or agency; 
or from an association having not less than 25 members who will 
be directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana Adminis­
trative Register. Ten percent of those persons directly affect­
ed has been determined to be one person based on fewer than 10 
active coal or uranium operating permittees in Montana. 

Reviewed by: 

J ~F. North 
Chief Legal Counsel 

certified to the Secretary of State June 19, 1995. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of Rules I through 
V pertaining to medicaid 
estate recoveries and liens 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED ADOPTION OF 
RULES I THROUGH V 
PERTAINING TO MEDICAID 
ESTATE RECOVERIES AND LIENS 

1. on July 20, 1995, at 1:30 p.m., a public hearing will 
be held in Room 306 of the Public Health and Human Services 
Building, 111 Sanders, Helena, Montana to consider the proposed 
adoption of Rules I through V pertaining to medicaid estate 
recoveries and liens. 

The Department of Public Health and Human Services will 
make reasonable accommodations for persons with disabilities who 
wish to participate in this public hearing. If you request an 
accommodation, contact the department no later than 5:00 p.m. on 
July 10, 1995, to advise us of the nature of the accommodation 
that you need. Please contact Dawn Sliva, P.O. Box 4210, 
Helena, MT 59604-4210; telephone (406)444-5622; FAX (406)444-
1970. 

2. The rules as proposed to be adopted provide as 
follows: 

(RULE Il MEDICAID ESTATE RECOVERIES. WAIVER OF RECOVERY 
BASED UPON UNDUE HARDSHIP ( l) The department shall waive, 

in whole or in part, its claim under [section 5, ch. 492, L. 
1995), if the applicant demonstrates that recovery would result 
in an undue hardship to the applicant as provided in this rule. 

(2) An applicant may request an undue hardship waiver of 
estate recovery by tiling an application on the form prescribed 
by the department. Application forms may be obtained from and 
must be filed with the Department of Public Health and Human 
Services, Medicaid Services Division, 111 N. Sanders, P.O. Box 
4210, Helena, Montana 59604-4210. 

(a) The department may require the applicant to submit any 
information and documentation regarding the applicant• s 
finances, property, employment, liabilities, expenses and other 
matters relevant and necessary to determine whether an undue 
hardship would result from recovery. 

(3) The persons entitled to apply tor an undue hardship 
waiver as provided in this rule are: 

(a) a person that has 5UCceeded to part or all of the 
decedent's assets or that would succeed to all or part of the 
decedent's assets but for recovery by the department, including 
a person that received or would have received a beneficial 
interest in the assets but not legal title; or 
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(b) a person who was during the decedent's lifetime and 
after the decedent's death remains dependent upon the decedent's 
assets for food, shelter or clothing. 

(4) In determining whether an undue hardship would result 
from recovery, the department shall consider the following 
factors: 

(a) Whether the applicant would become eligible for public 
assistance without receipt of all or part of the proceeds of the 
estate or retention of all or part of the value of property 
received by survival or distribution; 

(b) Whether the applicant would be able to discontinue 
eligibility for public assistance if the applicant were 
permitted to receive all or part of the proceeds of the estate 
or to retain all or part of the value of property received by 
survival or distribution; 

(c) When the estate assets or property received by 
survival or distribution are part of a business that existed 
during the decedent's lifetime, including a working farm or 
ranch, whether recovery by the department would deprive the 
applicant of their sole means of livelihood and the applicant 
has no other means of satisfying the department's claim; 

(d) The applicant is an aged, blind or disabled relative 
of the decedent who for one year or more before the decedent's 
death had been continuously and lawfully living in a residence 
owned by the decedent and continues to reside there, and who 
would have significant difficulty establishing an alternative 
living arrangement, obtaining financing (such as a home equity 
loan) to repay the department or arranging other means to repay 
the department; 

(e) The applicant is a relative of the decedent who for 
one year or more before the decedent's death had been 
continuously and lawfully living in a residence owned by the 
decedent and continues to reside there, and who would have no 
means of providing or obtaining alternative shelter and there is 
no person legally responsible or assets otherwise available to 
provide the person shelter; 

(f) Without recovery by the department, the applicant 
would receive or be permitted to retain property that the 
applicant transferred to the decedent for no consideration; or 

(g) Whether the property that applicant would receive or 
be permitted to retain without recovery by the department is 
needed by the applicant to acquire necessities of life, such as 
food, shelter, clothing or medical care and whether there are 
any other assets or means available to the applicant to satisfy 
in full or in part the department's claim. 

(5) An undue hardship does not exist if the decedent or 
applicant created the hardship by using estate planning methods 
to divert or shelter assets to avoid estate recovery. 

(6) The department may limit an undue hardship waiver to 
a partial or temporary waiver of recovery andjor may condition 
a waiver upon the applicant's agreement and provision of 
security for repayment in appropriate cases if the limited 
waiver would address reasonably the applicant's hardship. 
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(7) To the extent that there currently is, or later comes 
into existence, a conflict between the provisions of this rule 
and standards promulgated by the secretary of the u.s. 
department of health and human services, the federal standards 
shall control. 

(8) The department shall provide the applicant written 
notice of its determination on an application for an undue 
hardship waiver of estate recovery. 

(9) An applicant aggrieved by an adverse determination on 
an application for an undue hardship waiver of estate recovery 
may assert a claim of entitlement to an undue hardship waiver as 
provided in (section 5(7)(c), ch. 492, L. 1995]. An aggrieved 
applicant is not entitled to an administrative review, fair 
hearing or contested case hearing regarding the determination. 

AUTH: Sections 5 and 26. ch. 492, L. 1995 
IMP: section 5. cb. 492. L. 1995 

[RULE II I MEDICAID REAL PROPERTY LIEN. NOTICE AHD RIGHT TO 
HEARING (1) At least 45 days prior to filing a lien under 

[sections 8, ch. 492, L. 1995] upon real property of a medicaid 
applicant or recipient, the department must provide the 
applicant or recipient notice of its determination that 
applicant or recipient is permanently institutionalized and that 
none of the exceptions provided by [sections 8, ch. 492, L. 
1995] or federal law apply. The notice must inform the 
applicant or recipient of the right to a fair hearing as 
provided in subsection (2). 

(2) The applicant or recipient upon whose property the 
department proposes to impose a lien under (sections 8, ch. 492, 
L. 1995] is entitled to a fair hearing according to the 
provisions of ARM 46.2.201, et seq. The applicant or recipient 
must request the hearing within 30 days of receipt of the notice 
required under subsection (1). 

(3) If a hearing is requested, the department may not file 
the lien until permitted to do so by order of the hearing 
officer or a court of law, which may be granted after a 
determination on the merits or before a determination on the 
merits upon a demonstration by the department that the lien is 
necessary to prevent the applicant, recipient or other person 
from disposing of the property to avoid the lien. 

AUTH: Section 26. ch. 492. L, 1995 and 2-4-201 MCA 
IMP: Sections 8 and 9. ch. 492. L. 1995 and 2-4-201 MCA 

[RULE III I MEPICAlD REAL PROPEIIT¥ LIEN. WAIVER Of J.UH 
RECOVER¥ BASED UPON UNPUE HARDSHIP (1) The department 

shall waive, in whole or in part, its recovery upon a lien under 
[sections 8 through 25, ch. 492, L. 1995], if the applicant 
demonstrates that recovery would result in an undue hardship to 
the applicant. 

(2) An applicant may request an undue hardship waiver of 
lien recovery by filing an application on the form prescribed by 
the department. Application forms may be obtained from and must 
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be filed with the Department of Public Health and Human 
Services, Medicaid Services Division, Lien Recoveries, 111 N. 
sanders, P.o. Box 4210, Helena, MT 59604-4210. 

(a) The department may require the applicant to submit any 
information and documentation regarding the applicant's 
finances, property, employment, liabilities, expenses and other 
matters relevant and necessary to determine whether an undue 
hardship would result from recovery. 

(3) The persons entitled to apply for an undue hardship 
waiver as provided in this rule are: 

(a) a person that has succeeded to part or all of the 
recipient's interest in the liened property or that would 
succeed to all or part of the recipient's interest but for 
recovery by the department, including a person that received or 
would have received a beneficial interest in the liened property 
but not legal title; or 

(b) a person who is dependent upon the liened property for 
shelter or if the recipient is deceased, was during the 
recipient's lifetime and after the decedent's death remains 
dependent upon the liened property for shelter. 

(4) In determining whether an undue hardship would result 
from recovery, the department shall consider the following 
factors: 

(a) Whether the applicant would become eligible for public 
assistance as a result of lien recovery by the department; 

(b) Whether the applicant would be able to discontinue 
eligibility for public assistance if the department were to 
waive lien recovery; 

(c) When the liened property is part of a business that 
exists or existed during the recipient's lifetime, including a 
working farm or ranch, whether lien recovery by the department 
would deprive the applicant of their sole means of livelihood 
and the applicant has no other means of satisfying the 
department's claim; 

(d) The applicant is an aged, blind or disabled relative 
of the recipient who for one year or more before the recipient's 
death had been continuously and lawfully living in the liened 
property and continues to reside there, and who would have 
significant difficulty establishing an alternative living 
arrangement, obtaining financing (such as a home equity loan) to 
repay the department or arranging other means to repay the 
department; 

(e) The applicant is a relative of the recipient who for 
one year or more before the recipient's death had been 
continuously and lawfully living in the liened property and 
continues to reside there, and who would have no means of 
providing or obtaining alternative shelter and there is no 
person legally responsible or assets otherwise available to 
provide the person shelter; 

(f) Without lien recovery by the department, the applicant 
would receive or be permitted to retain liened property that the 
applicant transferred to the decedent for no consideration; or 

(g) Whether the liened property is needed by the applicant 
for shelter and whether there are any other assets or means 

12-6/29/95 MAR Notice No, 46-2-803 



-1113-

available to the applicant to satisfy in full or in part the 
department's claim. 

(5) An undue hardship does not exist if the recipient or 
applicant created the hardship by using estate planning methods 
to divert or shelter assets to avoid estate recovery. 

(6) The department may limit an undue hardship waiver to 
a partial or temporary waiver of lien recovery andjor may 
condition a waiver upon the applicant's agreement and provision 
of security for repayment in appropriate cases if the limited 
waiver would address reasonably the applicant's hardship. 

(7) To the extent that there currently is, or later comes 
into existence, a conflict between the provisions of this rule 
and standards promulgated by the secretary of the u.s. 
department of health and human services, the federal standards 
shall control. 

(8) The department shall provide the applicant written 
notice of its determination on an application for an undue 
hardship waiver of lien recovery. 

(9) An applicant aggrieved by an adverse determination on 
an application for an undue hardship waiver of lien recovery may 
assert a claim of entitlement to an undue hardship waiver as 
provided in [section 17(1)(c), ch. 492, L. 1995]. An aggrieved 
applicant is not entitled to an administrative review, fair 
hearing or contested case hearing regarding the determination. 

AUTH: Sections 17 and 26. ch. 492. L. 192~ 
IMP: Section 17. ch. 492. L. 1995 

! RULE IV 1 MEDICAID REAL PROPERTY LIEN, SPOUSE'S LIMITED 
RECOVERY EXEMPTION ( 1) The department shall provide to 

the recipient's surviving spouse an exemption from recovery on 
a lien under [section 8, ch. 492, L.1995] to the extent and 
under the conditions specified in [section 19, ch. 492, L.1995], 
according to the procedures and requirements specified in this 
rule. 

(2) A recipient's spouse may request the exemption by 
filing an application on the form prescribed by the department. 
Application forms may be obtained from and must be filed with 
the Department of Public Health and Human Services, Medicaid 
services Division, Lien Recoveries, 111 N. sanders, P.O. Box 
4210, Helena, MT 59604-4210. 

(a) The department may require the applicant to submit any 
information and documentation regarding the applicant's 
finances, property, employment, liabilities, expenses, fair 
market value of assets, and other matters relevant and necessary 
to determine entitlement to and the amount of any exemption 
under this rule. 

(3) The department must provide the applicant notice of 
its determination on an application for the spousal exemption. 
The notice must inform the applicant or recipient of the right 
to a fair hearing as provided in subsection (2). 

(4) An applicant aggrieved by the department's 
determination on an application for a spousal exemption under 
this rule is entitled to a fair hearing according to the 
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prov1s1ons at ARM 46.2.201, et seq. The applicant or recipient 
must request the hearing within 30 days of receipt of the notice 
required under subsection (1). 

(5) If a hearing is requested, the department may, subject 
to order of the hearing officer or a court having jurisdiction 
of the matter, take action to preserve the security of the lien 
but may not take further action to recover upon the lien until 
permitted to do so by order of the hearing officer or a court of 
law, which may be granted after a determination on the merits or 
before a determination on the merits upon a demonstration by the 
department that the lien is necessary to prevent the applicant 
or another party from disposing at the property to avoid the 
lien. 

AUTH: sections 19 and 26. ch. 492. L. 1995 and 2-4-201 MeA 
IMP: Section 19. ch. 492, L. 1995 and 2-4-201 MCA 

[RULE V] MEDICAID REAL PROPERTY LIEN. RELEASE OF LIEN 
AfTER RECIPIENT'S RETURN HOME (1) If a recipient upon 

whose real property the department has imposed a lien under 
[section 8, ch. 492, L. 1995] has been discharged from the 
facility and has returned home, the department shall upon 
written request file a release of the lien in the clerk and 
recorder's office. 

(2) The written request must contain the name and social 
security number of the recipient and must be accompanied by a 
copy of the legal description of the property subject to the 
lien. 

( 3) The department may require reasonable documentation or 
verification that the recipient has been discharged from the 
facility and returned home. 

AUTH: Section 26, ch. 492. L. 1995 
IMP: Section 11. ch, 492. L. 1995 

3. The proposed rules are necessary to implement 
provisions of senate Bill 236, enacted by the 1995 Montana 
legislature, (Chapter 492, Law of Montana, 1995) relating to 
medicaid estate recoveries and real property liens. 

Proposed [Rule I] is necessary to comply with Section 5 of 
Senate Bill 236, which requires the department to adopt rules 
establishing procedures and criteria for undue hardship 
exceptions to department estate recoveries. Section 5 of SB 236 
authorizes recovery of medicaid expenditures from estates of 
deceased recipients and individuals that have received the 
recipient's property by distribution or survival. The proposed 
rules have been developed consistent with federal guidelines for 
implementation of federal statute requiring the undue hardship 
waiver. 

Proposed [Rule II] is necessary to comply with Sections 8 and 9 
of Senate Bill 236, which requires the department to provide 
notice and an opportunity for a hearing when the department 
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determines that an applicant or recipient is permanently 
institutionalized and that the department intends to impose a 
lien. 

Proposed [Rule III] is necessary to comply with Section 17 of 
Senate Bill 236, which requires the department to adopt rules 
establishing procedures and criteria for undue hardship 
exceptions to department lien recoveries. Section 8 of SB 236 
authorizes imposition of liens upon real property of certain 
medicaid applicants and recipients to secure property for later 
recovery of medicaid expenditures. The bill specifies the 
conditions under which recovery may be undertaken by the 
department, and requires the department to provide by rule for 
an undue hardship exception to lien recovery. The proposed 
rules have been developed consistent with federal guidelines for 
implementation of federal statute requiring the undue hardship 
waiver. 

Proposed [Rule IV] is necessary to implement section 19 of SB 
236, which allows for a limited exemption from the real property 
lien for spouses of recipients. The bill authorizes the 
department to by rule require applying spouses to file an 
application for the exemption and to provide information, 
documentation, verification of assets and fair market value of 
assets. The proposed rules are necessary to establish the 
application process, inform potential applicants of the 
procedures for applying for and obtaining the exemption and 
specify notice and hearing requirements. 

Proposed [Rule V] is necessary to implement section 11(5) of SB 
236. That section provides that the department's lien dissolves 
if the recipient is discharged from the facility and returns 
horne, and that under these circumstances the department is 
required to file a release of the lien upon written request. 
The proposed rule is necessary to establish and inform potential 
requestors of a procedure for written requests for releases in 
such cases. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Russell E. 
Cater, Chief Legal Counsel, Office of Legal Affairs, Department 
of Public Health and Human Services, P.O. Box 4210, Helena, MT 
59604-4210, no later than July 27, 1995. 

5. Effective July 1, 1995, and in accordance with Chapter 
546 of the 1995 Legislature, the Department of Social and 
Rehabilitation Services is abolished and its duties and programs 
will be assumed by the new Department of Public Health and Human 
Services. In accordance with 2-15-135, MCA, all references in 
these rules to the Department of Social and Rehabilitation 
services are changed to the Department of Public Health and 
Human Services. 

MAR Notice No. 46-2-803 12-6/29/95 



-1116-

6. The office of Legal Affairs, Department of Public 
Health and Human Services has been designated to preside over 
and conduct the hearing. 

Rule Reviewer ~ t{;:&-d<' -£c' Ci~~ c<V~ 
D1rector, cial an 
Rehabilitation Services 

Certified to the Secretary of State June 19, 1995. 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment 
of Rule 11.5.1002 pertaining 
day care rates for state paid 
day care 

TO: All Interested Persons 

NOTICE OF AMENDMENT OF RULE 
11.5.1002 PERTAINING TO DAY 
CARE RATES FOR STATE PAID 
DAY CARE 

1. on May 11, 1995, the Department of Family Services 
published notice of the proposed amendment of Rule 11.5. 1002 
pertaining to day care rates for state paid day care, at page 740 
of the 1995 Montana Administrative Register, issue number 9. 

2. The department has amended the rule as proposed, and 
also as proposed, the amendment is effective July 1, 1995. 

3. No comments were received. 

DEPARTMENT OF FAMILY SERVICES 

.J/nvk- IJ/~ 
Hank Hudson, Director 

~~~We< 
Certified Lo the Secretary of St~tc, June 19, 1995. 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment 
of Rule 11.7.313 pertaining 
the model rate matrix used to 
determine payment to youth 
care facilities 

NOTICE OF AMENDMENT OF RULE 
11.7.313 PERTAINING TO THE 
MODEL RATE MATRIX USED TO 
DETERMINE PAYMENT TO YOUTH 
CARE FACILITIES 

TO: All Interested Persons 

1. On May 11, 1995, the Department of Family Services 
published notice of the proposed amendment of Rule 11.7.313 
pertaining to the model rate matrix used to determine payment to 
youth care facilities, at page 736 of the 1995 Montana 
Administrative Register, issue number 9. 

2. The department has amended the rule as proposed, and 
also as proposed, the rule amendment is effective July l, 1995. 

3. No comments were received. 

DEPARTMENT OF FAMILY SERVICES 

~.?::.~~., 
Certified to the Secretaly of State, June 19, 1995-
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment 
of Rule 11.13.101 pertaining to 
the application of the model 
rate matrix to basic level 
therapeutic youth group homes 

TO: All Interested Persons 

NOTICE OF AMENDMENT OF RULE 
11.13.101 PERTAINING TO THE 
APPLICATION OF THE MODEL 
RATE MATRIX TO BASIC LEVEL 
THERAPEUTIC YOUTH GROUP 
HOMES 

l. On May 11, 1995, the Department of Family services 
published notice of the proposed amendment of Rule 11.13.101 
pertaining to the application of the model rate matrix to basic 
level therapeutic youth group homes at page 738 of the 1995 
Montana Administrative Register, issue number 9. 

2. The department has amended the rule as proposed. 

3. No comments were received. 

DEPARTMENT OF FAMILY SERVICES 

Hank Hudson, Director 

Rule Reviewer 

Certified to the Secretary of StaLe, June 19, 1995. 
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BEFORE THE FISH, WILDLIFE, & PARKS COMMISSION 
OF THE STATE OF MONTANA 

In the matter of proposed 
amendment of ARM 12.6.901 
relating to the restriction of 
motor-propelled water craft on 
the Blackfoot, Clark Fork, and 
the Bitterroot Rivers. 

To: All Interested Persons 

NOTICE OF THE 
AMENDMENT OF 
RULE 12.6.901 

1. On April 27, 1995, the Fish, Wildlife & Parks 
Commission (commission) published notice of the proposed 
amendment of the above-captioned rule at page 557, 1995 Montana 
Administrative Register, issue number 8. 

2. The commission amends the rule with the following 
changes from the rule amendment as proposed (new material is in 
uppercase; material to be deleted is interlined): 

12.6.901 WATER SAFETY REGULATIONS (1) In the interest of 
public health, safety, or protection of property, the following 
regulations concerning the public use of certain waters of the 
state of Montana are hereby adopted and promulgated by the 
Montana fish, wildlife and parks commission. 

(a) The following waters are closed to usa for any motor­
propelled water craft except in case of use for official patrol, 
search and rescue, maintenance of hydroelectric projects and 
related facilities with prior notification by the utility, or 
for scientific purposes, or for special events such as testing 
motorized watercraft by prior written approval of the director; 

Beaverhead County through Meagher County same as proposed. 

Mineral County: 

Missoula County: 

12-6/29/9S 

(A) The Clark Fork River from 
St. John's fishing access site to 
Tarlde £ishiag aeeeas site THE 
MOUTH OF FISH CREEK, also known 
aa the Alberton Gorge Whitewater 
section. 
(A) Frenchtown Pond 
(B) Harpers Lake 
(C) Bitterroot River from the 
Ravalli county line to its 
confluence with the Clark Fork 
River. ExceptionS: Meterimed 
~may--be used frem Mareh 1 
threugh J\lfte lS~·portiea ef 
~~erreet Ri~er frem~e 

meuth ef Lele Creek dm,..stream te 
t>he- Clark Forlt River, ( 1) ANY 
MOTORIZED CRAFT MAY BE USED FROM 
MAY 1 THROUGH JUNE 30 ON THE 
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PORTION OF THE BITTERROOT RIVER 
FROM THE FLORENCE BRIDGE IN 
RAVALLI COUNTY DOWNSTREAM TO THE 
CLARK FORK RIVER. (2) MOTORIZED 
CRAFT POWERED BY 15 HORSEPOWER OR 
LESS MAY OPERATE ANYWHERE ON THE 
BITTERROOT RIVER FROM OCTOBER 1 
THROUGH JANUARY 31. 
(D) The Blackfoot River and ita 
tributaries from Missoula county 
line to the Stimson Lumber Mill 
Dam at Bonner. 
(E) The Clark Fork River and 
tributaries from the Granite 
county line to the Milwaukee 
Bridge abutments on Milltown 
Reservoir. 

Powell County same as proposed. 

Ravalli County: (.._) 'P>oin Lakes 
(B) The Bi~~erree~ Ri~er ira. 
it.s heaciwa~ers ~" the IHaaoO;tla 
ee-ty 1:1. ....... 
(A) THE BITTERROOT RIVER FROM ITS 
HEADWATERS TO THE MISSOULA COUNTY 
LINE. EXCEPTIONS: (1) ANY 
MOTORIZED CRAFT MAY BE USED FROM 
MAY 1 THROUGH JUNE 3 0 ON THE 
PORTION OF THE BITTERROOT RIVER 
FROM THE FLORENCE BRIDGE 
DOWNSTREAM TO THE CLARK FORK 
RIVER. (2) MOTORIZED CRAFT 
POWERED BY 15 HORSEPOWER OR LESS 
MAY OPERATE ANYWHERE ON THE 
BITTERROOT RIVER FROM OCTOBER 1 
THROUGH JANUARY 31. 

Richland County through (b) same as proposed. 

(c) The following waters are limited to a controlled no 
wake epeed. No wake speed is defined as a speed whereby there 
is no •white• water in the track or path of the vessel or in 
created waves immediate to the vessel: 

Big Horn County through Madison County same as proposed. 

HMI-iici'BtiS!>lrr"<ait-i-l--tC!Eett1;lftlft1t~)'V""~I ---+A}-· -€-l-ark Fork Ri .. er 4reta--~·i'6 
fishing aeee&&--~ ---t;&-~---Gfl>ve 
fishing aeeee&-&~~This per~~ 
the ri • er--i<> -he- lewer ea~4=fte 
~~tewater seetien,) 

Missoula County same as proposed. 
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87-1-303, 23-1-106(1) MCA 
87-1-303, 23-1-106(1) MCA 

3. The following is a summary of changes ~de to the river 
use rules as originally proposed. These changes are based on 
public input and further analysis by the commission and staff of 
the Department of Fish, Wildlife & Parks (department) . Four 
modifications to the proposed rule were adopted by the 
commission during final adoption. These changes include: 

The original dates proposed for motorized use on 
the lower Bitterroot River, March 1 through June 15, 
were changed to May 1 through June 30, to reflect the 
forty year average for high flows on the river. Thia 
change also addressed concerns relating to early 
waterfowl and bird nesting and early spring 
recreational use prior to high water. 

The portion of the Bitterroot River available for 
motorized use in May and June was moved further 
upstream from the mouth of Lola Creek to the Florence 
Bridge. Based on public comment, the commission has 
decided that public safety would not be compromised by 
this extension. 

The use of motorized watercraft of 15 horsepower 
or less from October 1 through January 31 was added to 
recognize traditional waterfowl and deer hunting use. 

The restrictions proposed on the lower Clark Fork 
River from Fish Creek to Forest Grove on motorized use 
were dropped from the final rule, because the 
commission had determined, based on public input and 
analysis by departmental staff, that public safety 
would not be compromised if these proposed 
restrictions were dropped. 

4. Approximately 225 individuals attended the three 
public hearings conducted to receive comments on the 
commission's proposed rule. Individuals testifying also 
provided written comments to add to the record. A total of 329 
comments were received during the formal comment period ending 
May 31, 1995, with 308 written and oral and 21 telephone 
responses. 

Of the 329 comments, 230, or 70\, favored the rules as 
proposed or favored more restrictions, and 99, or 30\ were 
opposed to some or all restrictions. Of those opposing the 
proposed rules, 22 specifically were against any restrictions on 
the Clark Fork River below Fish Creek. The final rule addressed 
the concerns of these opponents. which changed the total of 
those opposed to 77, or 23\ of the commentors. 

Several commentors suggested changes to the proposed rule, 
and a summary of these, with a commission response, follows: 
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COMMENT 1: Regulations would not be needed if individuals 
respected the rights of others. showed courtesy for others and 
used common sense. 

RESPONSE 1: While in principle the commission agrees, the 
increasing amount of recreational use requires the 
implementation of enforceable rules to address safety issues. 

COMMENT 2: Implement a no wake zone on Blackfoot River 
below Stimson Lumber Company Dam. 

RESPONSE 2: Rules were adopted in July 1994 to address 
safety issues in this area, and an evaluation of their 
effectiveness will continue through 1995 before additional 
restrictions are considered. These rules restrict motorized 
craft to a no wake restriction in some sections of the river 
while allowing unrestricted use in other sections. 

COMMENT 3: The Flathead and Clearwater Rivers, as well as 
some lakes, should be designated non-motorized. 

RESPONSE 3: These rivers and lakes were not included in 
this rule-making process and would require public notice of any 
such proposed restrictions to assure adequate public involvement 
and participation. A no wake designation already exists on the 
Clearwater River north of Seeley Lake. The issue of safety on 
the Flathead River has been forwarded to department 
administrative region 1 in Kalispell for consideration. 

COMMENT 4: Restricting the use of public waters for 
special interest groups, such as floaters and outfitters, is not 
fair to rest of public. 

RESPONSE 4: The rules were not proposed to favor any 
particular user group, and are intended to address safety 
concerns as more and more people use the river resources. 

COHMENT 5: No real safety issue exists and no injuries or 
deaths have been documented. 

RESPONSE 5: The departaumt has received several calls 
relating experiences that can only be categorized as dangerous 
situations, although it is true no injuries or deaths have been 
documented. The commission has a responsibility to address the 
potential for accidents if dangerous situations exist, or are 
likely to exist. 

COMMENT 6: The Clark Fork River, running through the city 
of Missoula, should be designated non-motorized. 

RESPONSE 6: This portion of the river was not addressed in 
the proposed rule, and no safety issues have been brought to the 
attention of the commission at this time. Any action would 
require a new rule-making process. 

COMMENT 7: The Clark Fork River from Missoula to Petty 
Creek should be designated a no wake zone. 

RESPONSE~ This portion of the Clark Fork is wide with 
good visibility. Dangerous situations have not been recorded 
for this area. and, given the size of the river, no action is 
proposed at this time by the commission. 

COMMENT 8: I pay taxes and registration for a motorized 
craft, therefore, these waturways are as much for my personal 
enjoyment as they are for fishermen and rafters. 

RESfONSE 8: The commission recognizes the contributions of 
motorized users to providing funds for access site development, 
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but safety considerations require restrictions which may limit 
or exclude certain types of recreational watercraft on certain 
water-a. 

QQMMENT 9: Too many rules already exist on our rivers. 
RESPONSE 9: The rules pertaining to recreational use of 

rivers are intended to provide for the safety and welfare of all 
recreationalists, and may be more restrictivs for one ussr group 
than another. With more people vying for use of these limited 
resources, additional rules will likely occur in the future if 
necessary for the safety of the users of a stream, river or 
lake. 

QgjmENT 10: Motorh:ed craft are an effective tool for 
search and rescue, and are often used to assist non-motorized 
users who get in trouble. 

RESPONSE 10: The rules allow for the use of motorized 
craft for •official patrol, search and rescue, maintenance of 
hydroelectric projects and related facilities with prior 
notification by the utility, or for scientific purposes, or for 
special events such as testing motorized watercraft by prior 
written approval of the director; ... • 

COMMENT 11: Restrictions on the lower Clark Fork River 
would hinder economic development efforts, since motorized use 
is a part of the recreational opportunity advertized. 

RESPONSE 11:. The proposed rule was amended to exclude 
restrictions below Fish Creek, which addresses this concern. 

COMMENT 12: Noise created by motorized craft is an issue 
that needs addressing and perhaps a decibel level needs to be 
established. 

RESPONSE_ 12: Most individual watercraft meet noise 
standards imposed by current law (23-2-526(3), MCA) of 86 
decibels when measured at a distance of 50 feet, and 
manufactursrs have been reducing noise levels on new craft as 
technology allows_ 

COMMENT 13: Use of the access to the Bitterroot River at 
the Lola sewage treatment plant is creating problems for area 
homeowners, and motorized use is increasing. 

RESPONSE 13: The problems associated with this county­
owned property are currently being discussed with county 
planners and the department. Landowners will also be asked to 
participate in any remedies or development of this site. The 
rule restricts motorized use of this section of river to May and 
June, which should alleviate some of the concerns expressed. 

COMM~NT 14: Can the commission impose restrictions on a 
navigable river or impose restrictions on motorized use? 

RESPONSE 14: The commission is granted authority to •adopt 
and enforce rules gove1 · ' .• g recreational uses of all public 
fishing reservoirs, publ!~ lakes, rivers and streams. _ .• under 
87-1-303, MCA. This authority applies to all public lakes, 
streams, and rivers including both navigable and nonnavigable 
water bodies-

COMMENT 15: No real safety issues exist below Fish Creek 
on the lower Clark Fork River. 

RESPONSE._~ The commission concurs, and the adopted rule 
has been amended so there are no restrictions below Fish Creek. 
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COMMENT_~ Small motorized craft should be allowed for 
waterfowl and deer hunting on the Bitterroot River. 

RESPONSE 16: The commission agrees that this traditional 
use can continue without creating a safety concern. The rule 
was amended to allow motorized craft of 15 horsepower or less to 
operate on the Bitterroot River from October 1 through January 
31 each year. 

COMMENT 17: Small motorized craft should be allowed on all 
rivers since they don't present a safety issue. 

RESPONSE 17: This comment is true if the craft is operated 
during times when other uses are not occurring on a river. 
However, with the increasing number of recreationalists. the 
commission feels that rules covering all situations allow for 
safer recreation at all times, because everyone knows what type 
of use to expect when they enter a section of a river associated 
with this rule. 

COMMENT 18: A person should have the right to use the 
river for recreation or irrigation. 

RESPONSE 18: Certain types of uses are restricted under 
this rule, but the rules do not prohibit most activities. No 
water right for irrigation is affected by this rule. 

COMMENT 19: Allow motorized water craft to use entire 
Bitterroot River during high water. 

RESPONSE 19: The rule was modified to allow use on the 
lower Bitterroot River from Florence Bridge downstream to the 
Clark Fork River during May and June. These two months 
represent the 40 year average for high flows. With increasing 
use of the river during all times of the year, including high 
water, this restriction was warranted for safety reasons. The 
use of the river by motorized craft during high water does not 
create the safety concerns that the same use during low water 
creates. 

COMMENT 20: Allow motorized use during high water based on 
actual flows by marking bridge abutments or having a phone line 
that would give current river flows. 

RESPONSE 20: The commission agreed to investigate this 
recommendation, and, if feasible, look at amending the rules in 
the future to possibly accommodate this suggestion on areas 
identified for motorized recreation. 

COMMENT 21: Establish every other day as motorized use or 
non-motorized use, or establish times of day when particular 
activities can occur. 

RESPONSE 21: Non-motorized use of rivers is estimated to 
represent 90 to 95'1; of the existing recreational use. Every 
other day would give 50'1; of the use to a group that 
proportionately represents far less use. The time of day 
restrictions has more merit, and will be considered in the 
future. Other combinations of use days and times may be 
solutions to future issues that develop. However, it is 
important to recognize that in constricted areas there is a 
danger of collisions between motorized craft in addition to the 
danger of collisions between motorized craft and other 
recreational users. 

COMMENT 22: Motorized use disturbs and disrupts nesting 
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waterfowl and other wildlife, especially in early spring. 
RESPONSE 22: The rules restrict use on the Bitterroot 

River to the high water periods of May and June, which reduces 
impacts to nesting waterfowl and other bird life. The upper 
Clark Fork is designated non-motorized, which addresses concerns 
on that portion of the river. Any disturbance, whether 
motorized or non-motorized, can have an affect on nesting birds. 

COMMENT 23: Wakes from 111otorized craft create 
sedi111entation proble111s and cause bank erosion, and ehould be 
sufficient reason for banning all 1110torized use on rivers. 

RESPONSE 23: Additional atudies of this contention are 
necessary before conclusions are drawn. Natural spring run-off 
produces the same actions at a much higher level than boat 
wakes. However, during low flows, this activity may be 
detri111ental to fish roe and aquatic life by depositing fine 
sedi111ents over th8111. This issue will be researched. 

COMMENT 24: Restrictions need to be placed on floaters, 
eince there are getting to he too many using certain areas. 

RESPONSE 24: This is a valid observation, and one can 
anticipate that such restrictions will have to occur at some 
point in the future, especially on areas like the Alberton 
Gorge. The Smith River has such restrictions, but legislation 
is needed to establish thBIII on any other body of water. 

COMMENT 25: Floaters should pay costs associated with 
access site maintenance through registration of all craft. 

RESPONSE 25: Legislation would be required to i~~~plement a 
registration requirement for non-111otorized craft, 

COMMENT 26: Rafts, canoes, kayaks and personal water craft 
should have identifying numbers on th8111 so a person could report 
violations or misconduct. 

RESPONSE 26: Again, 
i111plement this suggestion. 

legislation would be neceseary to 

COMMENT 27: A study is needed of 1110torized use i111pacts 
fro111 oil, gas and noise pollution. 

RESPONSE 27: Current water quality 
detected a problem with 111otorized use 
pollution represents more of a social 
commission has no authority over. 

monitoring has not 
on rivera. Noise 

issue, which the 

5. The rule has been reviewed and approved by the 
Department of Health and Enviro0111ental Sciences as required by 
87-1-303(2), MCA, with a determination that the rule would not 
have an adverse impact on public health or sanitation. 

Robert N. Lane 
Rule Reviewer Secretary 

Certified to the Secretary of State on June 19, 1995. 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of) 
rules 16.28.101, 201, 202, 203, ) 
204, 305, 6050, 609A, the ) 
adoption of new rules I-III, and ) 
the repeal of rules 16.28.605C, ) 
6068, 6128, 632, 632A, 632B, and ) 
637 concerning control measures ) 
for communicable diseases. ) 

NO'l'ICE OF AMENDMENT OF 
RULES, ADOPTION OF NEW 
RULES, I - 16.28.606D, 
II - 16.28.610E, III -
16.28.6320 AND REPEAL 
OF RULES 

(Communicable Diseases) 

1. on May 11, 1995, the department published notice of the 
proposed amendment of ARM 16.28.101, 201, 202, 203, 204, 305, 6050, 
and 609A, the adoption of new rules I-III, and the repeal of ARM 
16.28.605C, 6068, 612B, 632, 632A, 632B, and 637 pertaining to 
control measures for communicable diseases, at page 751 of the 1995 
Montana Administrative Register, issue No. 9. 

2. The department has adopted new rules I-III and repealed 
the above-referenced rules as proposed. The department has amended 
the rules as proposed with the following changes noted (added 
language is underlined and deleted language is interlined). 

16.28.305 CONFIRMATION OF DISEASE (1) (a) Subject to the 
limitation 1n (b) below, if a local health officer receives 
information about a case of any of the following diseases, the 
officer or the officer's authorized representative must ensure that 
a specimen from the case is submitted to the department, which 
specimen will be analyzed to confirm the existence or absence of 
the disease in question: 

(i)-(vii) Same as proposed. 
(viii! Human immunodeficiency virus !JiiV) 
(viii)-(xxviii) Same as proposed but renumbered (ix)-(xxix). 
(b) Same as proposed. 
(2)-(3) Same as proposed. 

16.28.6050 CHIAMYDIAL GENITAL INFECTION (1) An individual 
with a chlamydia! genital infection must be directed to undergo 
appropriate antibiotic therapy and to avoid sexual contact until 24 
hours have passed after completion of the treatment regimen. 

(2) I£ is reaammended that an An individual who contracts the 
infection llll!§.t be interviewed to determine the person's sexual 
contacts, and £hat those contacts must be examined and must receive 
the medical treatment indicated by clinical and laboratory 
findings. 

16.2B.609A GONOCOCCAL INFECTION (1) A person who contracts 
genital gonococcal infection must be directed to undergo 
appropriate antibiotic therapy and to avoid sexual contact until 24 
hours have passed after completion of the treatment regimen. 

(2) An individual who contracts the infection must be 
interviewed to determine the person's sexual contacts, and ±~-is 
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r·eeomll!eA<ieEI that those contacts l!!1!_§_!; be examined and myst receive 
the medical treatment indicated by clinical and laboratory 
findings. 

3. The only comments received were from department staff. 
A summary of those comments and the department's response follow: 

comment c.oncerning ARM 16.28. 305: HIV should be included in 
the list unuer ( 1) (a) . Samples submitted for confirmation are 
routinely investigated by epidemiology program staff. The 
information facilitates timely investigation and assists with data 
tracking, partner notification efforts, and disease reporting. 

Response: The department agrees that HIV should be included 
in the list and the rule has been amended accordingly. 

Comment co~j.ng ARM 16.28,6050: The language "it is 
recommended that" should be removed, consistent with the intention 
to strengthen the control measures for these conditions. 
Interviewing and treating partners is an important part of disease 
intervention and must be performed. 

Response: The department agrees that the stated language 
should be removed and the rule has been amended accordingly. 

Comment concerning ARM 16.28.609A: The language "it is 
recommended that" should be removed, consistent with the intention 
to strengthen the control measures for these conditions. 
Interviewing and treating partners is an important part of disease 
intervention and must be performed. 

Resoonse: The department agrees that the stated language 
should be removed and the rule has been amended accordingly. 

certified to the Secretary of State June 19. 1995 . 

tiean(;r Parr' DHESAttorney 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF 'l'lm STATE OF MONTANA 

In the matter of Montana's 
p<·evailing wage rates, 
ARM 24.16.9007 

TO ALL INTERESTED PERSONS: 

NOTICE OF AMENDMENT OF 
PREVAILING WAGE RATES­
SERVICE OCCUPATIONS 

1. On March 30, 1995, the Department published notice at 
pages 442 to 443 of the Montana Administrative Register, Issue 
No. 6, to consider the amendment of the above··captioned r·ule. 

2. On April 21, 1995, a public hearing was held in Helena 
concerning the proposed amendments al which oral and written 
comments were received. Additional written comments were 
received prior to the closing date of May 5, 199~. 

3. The Department has thoroughly considered the comments 
and test. i mony received on the proposed prevailing wage rates. 
The following is a summary of the comments received, along with 
the Department's response to those comments: 

Comment 1: Mr. Gary E. Gray, General Manage<, Burns 
International Security Services, commented that wage rates for 
security guards were low in District 3. He submitted data for 
employees in Districts 3 and 4. 
Response 1: The Department added this information to the 
calculation of the prevailing rate tor security guctrds. As a 
result, the wage rate for this occupation increased in Districts 
3 and 4. 

Comment 2: Mr. Gr·ay also commented that wage rates for security 
guards were high in District 1. 
Response 2: 'l'he Department believes thal the wage r·ate for· 
security guards in District 1 reflects the labor market in that 
particular district. The number of hmH'S subrni tted to.: wot.k 
done in this district was sufficient to set a dist~ict rate. 

Comment 3: Mr. Gene Fenderson, Pr·es ident/Business Manager, 
Montana District Council of Laborers, conunented Lhat wage rates 
for garbage collectors were low in Districts 3, 4, and 5. 
Response 3: The Depat'tment received additicHlal infonnation fr·om 
employers in District 5. As a result, the rate tor this 
occupation increased in both Districts 3 and~-

Comment 4: Mr. Fenderson, also speaking on bel~lf ot teamsters, 
operator·s, laborers, and carpenler·s on heavy and hiqhway 
pr·ojects, commented on statewide heavy and hiqhway consltuction 
rates that were being submitted to the U.S. Department ot Labot· 
and urged the adoption ot Lhe new rates by the SLdte. 
Response 4: The Department will adopt the most <'llltent heavy 
and highway rates publi>Jhed by the U.S. D"panment uf Labor 
during the first week ot June. 
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Comment 5: Mr. Penderson also commented on public employer bid 
letting that affects service occupations with no currently 
published prevailing wage rate. He would like to see a 
mechanism set up to survey and publish rates for those 
occupations in a punctual manner. 
Response 5: The Department has an informal process to establish 
interim advisory rates for occupations that are not included in 
the published rates. The Department believes that the biennial 
survey and hearing process appropriately balances the need for 
up-to-date rates with the budgetary constraints the Department 
faces. 

Comment 6: Additional data were submitted to the Department by 
employers during the comment. period. 
Response G: As a result of the additional data received, 
prevailing wage rates and fringe benefits for certain 
occupations were raised and others were lowered. 

4. After consideration of the comments received on the 
proposed amendments, the Department adopts and incorporates by 
reference the prevailing rates of wages entitled "State of 
Montana Prevailing Wage Rates" for service occupations and tor 
heavy and highway construction, dated July 1, 1995. The service 
occupations rates are as proposed, but with changes in the 
standard prevailing rate of wages for the following occupations: 

Wage increases due to additional data: 

Auto Accessories Installer: Districts 1, 2, 5, 6, 7, 8, 10 
Cleaner/Janitor: Districts 7, 9 
Electronics Mechanic, Computer: District 1 
Garbage Collector: Districts 3, 5, 8, 9, 10 
Janitor-Building Maintenance: Districts 1, 7, 8, 9 
Janitorial Services Supervisor: Districts 6, 7, 8, 9 
Mechanic, Automotive: Districts 3, 5 
Office Machine Servicer: Districts l, 2, 3, 4, 6, 7, 8, 9, 10 
Security Guard: Districts 3, 4 
Snow-plow Operator, Truck: Districts 2, 5, 6, 7 

Wage decreases due to additional data: 

cleaner/Janitor: District 1 
Electronics Mechanic, Computer·: Districts 2, 7, 8, 9, 10 
Groundskeeper: Districts 2, 3, 7, 9, 10 
Janitor-Building MainLenanc~: District 5 
Mechanic, Automotive: Districts], 6, 7 
Mechanic, Constru~tion Equipment: Districts 2, 3, 5, 6, 7, 9, 10 
Radio Mechanic: Districts 1 through 10 
Security Guard: Districts 2, 5, 6, "1, 8, 9, 10 

Fringe benefit increases due to additional data: 

Auto Accessories Installer: District 2 
Cleaner/Janitor: District 7 
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For"est Worker: Districts 2, J, 4, S, 6, '1, fl, 9, 10 
Garbage Collector: Districts 3, 9 
Janitor-Building Maintenance: Districts 1, 8 
Mechanic, Automotive: Districts 3, 5, 7 
Radio Mechanic: Districts 1 thr"ough 10 
Snow,plow Operator, Truck: District 6 

Fringe benefit decreases due to additional data: 

Cleaner/Janitor: Districts 9, 10 
Electronics Mechanic, Computer: Distr icls l, 2, 7, e, 9, 10 
Garbage Collector: Districts S, 8, 10 
Janitor-Building Maintenance: Districts 5, 9 
Janitorial Services Supervisor: District 9 
Mechanic, Automotive: Districts 1, 6 
Mechanic, Construction Equipment: Districts 2, 3, 5, 6, 7, 9, 10 
Office Machine Ser-vicer: Districts l, 2, 3, 4, 6, 7, 8, 9, 10 
Security Guard: Districts 2, 3, :., 6, 7, 8, 9, 10 

5. 
of wages, 

18-2-431 and 2-4-307 MCA; 
18-2-401 through 18-2-432 MCA. 

The amendments, including the standard prevailing rate 
are effective July 1, 1995. 

~~A.Juiff: 
Laurie Ekanger:ffimissioner 
DEPARTMENT OF LABOR & INDUSTRY 

David A. Scott 
Rule Reviewer 

Certified to the Secretary of State: ,June 19, 1995. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the transfPr 
of ARM 24.30.701 through 
24 .30. 749, inclusive, to the 
Department of Commerce 

TO ALL INTERESTED PERSONS: 

NOTICE OF TRANSFER OF RULES 

(Boilers) 

1. Pursuant to Chapter 514, Laws of 1995, effective 
July 1, 1995, responsibility for operation of the boiler 
inspection program is transferred from the Department of Labor 
and Indust. ry to the Department of Commerce. In order to 
implement that legislation, ARM 24.30.701 through 24.30.749, 
inclusive, are transferred to the administrative rules of the 
Department of Commerce, effective July 1, 1995. 

2. The Department of Commerce has determined that the 
transferred rules will be numbered as follows: 

OLD 

24.30.701 through 
24.30.749, inclusive 

NEW 

8.70.801 through 
8.70.849, inclusive 

3. The history of each rule will remain the same insofar 
as the authority and implementation. 

4. The transfer is effective July 1, 1995. 

c:;_)~· • a.c:~<,~Lz~A~, ~~w:::..c;.z.._#- ~. !L~-e= 
David A. Scott Laurie Ekanger, Commissioner 
Rule Reviewer DEPARTMENT OF LABOR & INDUSTRY 

Certified to the Secretary of State: June 19, 1995. 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the transfer 
of ARM 24.30.1201 through 
24.30.1207, inclusive, to the 
Department of Commerce 

TO ALL INTERESTED PERSONS: 

NOTICE OF TRANSFE:R OF RULES 

(Hoisting and Crane Operators) 

1. Pursuant to Chapter 514, Laws ot 1995, effective 
July 1, 1995, r·esponsibility for operation of the hoisting and 
crane operator licensing program is transferred from the 
Depar·tment of Labor and Industry to the Department of Commerce. 
In order to implement that legislation, ARM 24.30.1201 through 
24.30.1207, inclusive, are transferred to the administrative 
rules of the Department of Co~nerce, effective July 1, 1995. 

2. The Depar·rment ot Commerce has determined that the 
transferred rules will be numbered as follows: 

OLD NEW 

24.30.1201 8.15.201 

24.30.1202 8.15.202 

24.30.1203 8.15.203 

24.30.1204 8.15.204 

24.30.1205 8.15.205 

24.30.1206 8.15.206 

24.30.1207 8. 15. 20"1 

Purpose 

Definitions 

Hcnsl i ng Operators License 
Requ i n:~ment f::i 

M1 ne Hoi:::.;L ing Ope.rators 
License Requirements 

Cr·ane Hoist.i ng Opera. tors 
Licertse Requi1·ements 

ProcE~dure to Prohibit Use of 
Equtpment in Violation ot 
Title 50 Chapter 76 
Concerning Hoisting 
Engines and Cr·ane Operdlors 

Stundard Forms 

3. The history of each rule will r·emain the siime insutiir 
as the authority and implementation. 

4. _'!'he transfer is etfective ,July~~~~~,_ 

~u.O /l FJu#= /d;/4(/ -~-----_.-------· 
David A. Scott LcJ.ur'le Ekcinger·, f'l)fllmu_;:_;tnnet 

Rule Reviewet· DEPARTMENT OF LAllOR & !Nll!E;TRY 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the transfer 
of ARM 24.30.1701 Lhrough 
24.30.1707, inclusive, to the 
Department of Commerce 

TO ALL INTERESTED PERSONS: 

NOTICE OF TRANSFER OF RULES 

(Construction Blasters) 

1. Pursuant to Chapter 514, Laws of 1995, effective 
July l, 1995, responsibility for operation of the construction 
blaster licensing program is transferred from the Department of 
Labor and Industry to the Department of Commerce. In order to 
implement that legislation, ARM 24.30.1701 through 24.30.1707, 
inclusive, are transferred to the administrative rules of the 
Department of Commerce, effective July 1, 1995, 

2. The Department of Commerce has determined that the 
transferred rules will be numbered as follows: 

OLD NEW 

24.30.1701 8.15.101 

24.30.1702 8.15.102 

24.30.1703 8.15.103 

24.30.1704 8.15.104 

24.30.1705 8.15.105 

24.30.1706 8.15.106 

24.30.1707 8.15.107 

Purpose 

Definitions 

Construction Blaster License 
Requirements 

Use of Explosives-­
Incorporation of Standards of 
National Organizations and 
Federal Agencies 

Variances 

Training Programs 

Suspension, Revocation, or 
Refusal to Renew Construct ion 
Blaster's License 

3. The history of each rule will remain the same insofar 
as the authority and implementation. 

4. The transfer is effective July 1, 1995. 

~J!A ~edt!: ~· tk(a_/ 
David A. Scott I,aurie Ekang;;>G&mfllissioner 
Rule Rev iewet· DEPARTMENT OF I,ABOR & INDUSTRY 

Certified to the Secretary of State: June J9, 1995. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of Rules I through 
IX pertaining to self­
sufficiency trusts 

TO: All Interested Persons 

CORRECTED NOTICE 
OF ADOPTION 

1. on March 30, 1995, the Department of Social and 
Rehabilitation Serv1ces published notice of the proposed 
adoption of Rules I through IX pertaining to self-sufficiency 
trusts at page 446 of the 1995 Montana Administrative Register, 
issue no. 6, and on May 25, 1995, the Department published the 
notice of adoption of the proposed rules at page 935 of the 1995 
Montana Administrative Register, issue number 10. 

2. The notice of adoption incorrectly specified the 
program title to be "SELF-SUFFICIENCY TRUST: 11 on [RULE V] 
46.2.508 through [RULE IX] 46.2.513 when it should have read 
"SELF-SUFFICIENCY TRUST~:". 

3. All portions of the May 25, 1995 notice of adoption 
not specifically changed by this amended notice remain the same. 

,. ;/ ' 

)~ .)lt,vc;i\ 
Rule Rev1ewer 

~.~~-D1rector~ lal and I 7 
Rehabilitation Services 

certified to the Secretary of State June 19, 1995, 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the of the 
adoption of Rules I through 
XLIV and the amendment of 
rules 46.8.102, 46.8.106, 
46.8.2002, 46.8.2005, 
46.8.2006, 46.8.2008, 
46.8.2009, 46.8.2014, 
46.8.2020, 46.8.2021, 
46.8.2026, 46.8.2027, 
46.8.2028, 46.8.2029, 
46.8.2031, 46.8.2039, 
46.8.2041, 46.8.2044, 
46.8.2045, 46.8.2047 
pertaining to developmental 
disabilities eligibility, 
adult and family services 
and staffing 

TO: All Interested Persons 

NOTICE OF THE ADOPTION OF 
RULES I THROUGH XLIV AND 
THE AMENDMENT OF RULES 
46.8.102, 46.8.106, 
46.8.2002, 46.8.2005, 
46.8.2006, 46.8.2008, 
46.8.2009, 46.8.2014, 
46.8.2020, 46.8.2021, 
46.8.2026, 46.8.2027, 
46.8.2028, 46.8.2029, 
46.8.2031, 46.8.2039, 
46.8.2041, 46.8.2044, 
46.8.2045, 46.8.2047 
AND REPEAL OF 46.8.103 
PERTAINING TO DEVELOPMENTAL 
DISABILITIES ELIGIBILITY, 
ADULT AND FAMILY SERVICES 
AND STAFFING 

1. on April 27, 1995, the Department of Social and 
Rehabilitation Services published notice of the proposed 
adoption of Rules I through XLIV and the amendment of rules 
46.8.102, 46.8.106, 46.8.2002, 46.8.2005, 46.8.2006, 46.8.2008, 
46.8.2009, 46.8.2014, 46.8.2020, 46.8.2021, 46.8.2026, 
46.8.2027, 46.8.2028, 46.8.2029, 46.8.2031, 46.8.2039, 
46.8.2041, 46.8.2044, 46.8.2045, 46.8.2047 pertaining to 
developmental disabilities eligibility, adult and family 
services and staffing at page 568 of the 1995 Montana 
Administrative Register, issue number B. 

2. The Department 
46.8.2006, 46.8.2008, 
46.8.2021, 46.8.2026, 
46.8.2031, 46.8.2039, 
46.8.2047 as proposed. 

has amended rules 46.8.2002, 46.8.2005, 
46.8.2009, 46.8.2014, 46.8.2020, 
46.8,2027, 46.8.2028, 46.8.2029, 

46.8.2041, 46.8.2044, 46.8.2045 and 

3. The Department has adopted [RULE I] 46.8.301, 
ELIGIBILITY: GENERAL ELIGIBILITY REQUIREMENTS; [RULE III] 
46.8. 305, ELIGIBILITY: S'rATE FUNDED FAMILY EDUCATION AND SUPPORT 
SERVICES; [RULE IV J 46.8. 306, ELIGIBILITY: FEDERALLY FUNDED PART 
H FAMILY EDUCATION AND SUPPORT SERVICES; [RULE VII] 46.8.311, 
ELIGIBILITY: CHILDRENS' SOMMER DAY SERVICEs; [RULE VIII] 
46.8.315, ELIGIBILITY: STATE FUNDED ADULT SERVICES; (RULE X] 
46.8.320, ELIGIBILITY: STATE FUNDED SENIOR SERVICES; (RULE XIII] 
46.8.1901, STAFFING: APPLICABILITY; [RULE XIV] 46.8.1902, 
STAFFING: STAFF COMPETENCIES GENERALLY; [RULE XV] 46,8.1905, 
STAFFING: STAFF COMPETENCIES FOR FAMILY EDUCATION AND SUPPORT 
SERVICES; [RULE XVII] 46.8.1909, STAFFING: CONTRACTOR STAFFING 
FOR SERVICES; [RULE XVIII] 46.8.1910, STAFFING: CONTRACTOR 

12-6/29/95 Montana Administrative Register 



-1137-

STAFFING FOR SUPPORTED LIVING SERVICES; (RULE XX] 46.8.1104 
ADULT AND FAMILY SERVICES: LEISURE AND COMMUNITY ACTIVITIES; 
[RULE XXI] 46.8.1601 ADULT SERVICES: PURPOSE; [RULE XXII] 
46.8.1602, ADULT SERVICES: PERFORMANCE REQUIREMENTS; [RULE 
XXIII] 46.8.1605, ADUL'I' SERVICES: COMMUNITY HOME SERVICES 
REQUIREMENTS; [RULE XXIV] 46.8.1608, ADULT SERVICES: WORK OR DAY 
SERVICES REQUIREMENTS; [RULE XXV] 46.8.1609, ADULT SERVICES: 
SUPPORTED LIVING SERVICES REQUIREMENTS; [RULE XXVI] 46.8.1610, 
ADULT SERVICES: SUPPORTED LIVING SERVICES SAFETY REQUIREMENTS; 
[RULE XXVII] 46.8.1701, FAMILY SERVICES: PURPOSE; [RULE XXVIII] 
46.8. 1702, FAMILY SERVICES: GENERAL DEFINITIONS; .[RULE XXX] 
46.8.1704, FAMILY SERVICES: DEFINITIONS FOR STATE FUNDED FAMILY 
EDUCATION AND SUPPORT SERVICES; [RULE XXXI] 46.8. 17 06, FAMILY 
SERVICES: GENERAL REQUIREMENTS; (RULE XXXIII] 46.8.1709, FAMILY 
SERVICES: STATE FUNDED r~AMILY EDUCATION AND SUPPORT SERVICES 
REQUIREMENTS; [RULE XXXIV] 46.8.1710, FAMILY SERVICES: FEDERALLY 
FUNDED PART H FAMILY EDUCATION AND SUPPORT SERVICES 
REQUIREMENTS; [RULE XXXV] 46.8. 1711, FAMILY SERVICES: FAMILY 
EDUCATION AND SUPPOR'r SERVICES RESOURCE AND SUPPORT WRAP-AROUND 
SERVICES REQUIREMENTS; [RULE XXXVI] 46.8.1712, FAMILY SERVICES: 
FEDERALLY FUNDED INTENSIVE FAMILY EDUCATION AND SUPPORT SERVICES 
REQUIREMENTS; [RULE XXXVII] 4 6. 8. 1715, FAMILY SERVICES: 
CHILDREN'S COMMUNITY HOME SERVICES REQUIREMENTS; [RULE 
XXXVIII] 46.8.1716, FAMILY SERVICES: CHILDREN'S SUMMER DAY 
SERVICES REQUIREMENTS; [RULE XXXIX] 46.8.2050, MEDICAID HOME AND 
COMMUNITY SERVICES PROGRAM: SUPPOR'rED LIVING COORDINATION, 
DEFINITION; [RULE XL] 46.8.2051, MEDICAID HOME AND COMMUNITY 
SERVICES PROGRAM: SUPPORTED LIVING COORDINATION, REQUIREMENTS; 
[RULE XLI] 46.8.2052, MEDICAID HOME AND COMMUNITY SERVICES 
PROGRAM: MEAL SERVICES, DEFINITIONS; [RULE XLII] 46.8.2053, 
MEDICAID HOME AND COMMUNITY SERVICES PROGRAM: MEAL SERVICES, 
REQUIREMENTS; [RULE XLIII] 46.8.2054, MEDICAID HOME AND 
COMMUNITY SERVICES PROGRAM: RESPIRATORY SERVICES, DEFINITION; 
and [RULE XLIV] 46.8.2055, MEDICAID HOME AND COMMUNITY SERVICES 
PROGRAM: RESPIRATORY SERVICES, REQUIREMENTS as proposed. 

4. The Department has adopted the following rules as 
proposed with the following changes: 

I.EULEIIJ 46.8.302 ELIGIBILITY: EVALUATION (1) Diagnostic 
and evaluation services to determine whether a person has a 
developmental disability, if not otherwise available to the 
person from other programs of services,_ are available to any 
person believed to have a developmental disability and to be in 
need ot developmental disabilities services. 

AUTH: Sec. :?..J-20=204 MCA 
IMP: Sec. 53-20-203 and ~3::l0-209 MCA 

llWLE V] c--~_!bll___,__]_Ql ELlGI!li LITY _;_c-___ fi;QJ;:Rf>.LLY F]J.!:!DED IN'rENSIVE 
FAMILY EDUCATION AND SUPPORT SERVICES Subsections ( l) 

through (3) remain as proposed. 
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(4) The person must be determined by the field services 
specialist or the intensive SERVICES review committee to meet 
the eligibility requirements tor intensive services. 

AUTH: Sec. 53-20-204 MCA 
IMP: Sec. 53-20-203 and 53-20-209 MCA 

!RULE VIJ 46.8.310 ELIGIBILITY: CHILDRENS' COMMUNITY HOME 
SERVICES Subsection (1) remains as proposed. 
(2) The person must be determined by the field services 

specialist or the intensive SERVICES review committee to meet 
the eligibility requirements for intensive services. 

AUTH: Sec. 53-20-204 MCA 
IMP: Sec. 53-20-209 MCA 

~XJ 46.8.317 ELIGIBILITY: FEDERALLY FUNDED INTENSIVE 
bQY!Jl_SERVICES Subsections (1) through (3) remain as 

proposed. 
(4) The person must be determined by the field services 

specialist or intensive SERVICES review committee to meet the 
eligibility requirements for intensive services. 

AUTH: Sec. 53-20-201 MCA 
IMP: Sec. 53-20-203 and 53-20-209 MCA 

[RULE XIJ 46.8.321 ELIGIBILITY: FEDERALLY FUNDED §ENIOR 
SERVICES Subsections (1) and (2) remain as proposed. 
(3) The person must be determined by the field services 

specialist or intensive SERVICES review committee to meet the 
eligibility requirements for intensive services established by 
the department. 

AUTH: Sec. 53-20-204 MCA 
IMP: Sec. 53-20-209 MCA 

lRULE XIIJ 46.8.325 ELIGIBILITY; APPEAL PROCEQURES 
Subsections (1) and (2) remain as proposed. 
(3) An adverse decision regarding eligibility for 

federally funded Part H family education and support services is 
appealable through the internal grievance procedure provided by 
the contractor. If a Fesel~tie" to the adverse deeisieft 
re(fardin(f eli(fibi l ity eannet be reaehE>a threUIJH thE> btterftal 
IJPieYanee f'POeeaure 1 tlte PARENTS MAY CHOOSE EITHER TO USE OR NOT 
TO USE THE INTERNAL GRIEVANCE PROCEDURE. THE adverse decision 
is AL2Q appealable in accordance with the procedures for 
rE>sol ving complaints regarding federally funded Part H early 
intervention services as provided by federal rule at 34 CFR 
303.420 through 303.425. The department hereby adopts and 
incorporates by reference the impartial procedures for resolving 
individual child complaints regarding federally funded Part H 
early intervention services published, July 1, 1994, by the 
United states department of education, at 34 CFR seetien 303.420 
through seffi;iefl 303.425. 
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AUTH: Sec. 53-20-204 MCA 
IMP: Sec. 53-20-203 and 53-Z0-209 MCA 

[RULE XVIl 46.8.1906 STAFt'ING; STAFF COMPETENCIES FOR 
COMMUNITY HOME. INTENSIVE COMMUNITY HOME. SUPPORTED LIVING. 
WORK OR DAY SERVIC~S Subsections (1) through (3) (f) remain 

as proposed. 
(4) For intensive community home, aND intensive work or 

day services, each staff person must sueeeeefully eemp~ JU; 
ENROLLED IN the developmental disabilities client programming 
technician (DDCPT) curriculum or its equivalent, WIT!IIN 45 
WORKING DAYS OF EMPl.OYMENT if competency within the areas 
covered by such curriculum~ has not previously been 
demonstrated. 

(a) "'- new staff person, laellinEJ eempeteney in tile areas 
oovered by the 99SP'i' ourrieulum, must enroll in the eu£rieuhtll 
witl\il'l 45 ·workil'I'J aaye ef the date of Rife. 

Subsection (5) remains as proposed. 

AUTH: Sec. ~1=20-204 MCA 
IMP: Sec. 53-20-205 MCA 

[RULE XIX} 46.8.1101 ADULT AND FAMILY SERVICES: EQUCATION 
AND TRAINING REQUIREMENTS Subsections (1) through (5) 

remain as proposed. 
(6) Training, formal or incidental, must be provided in 

the development of ONE OR MORE OF the following areas: 
motor/physical, communication, self-help and personal care, 
functional academics, community life, social and sexual, health 
and safety, home-related skills, adaptive behavior; leisure, 
work, job-specific training, and self-advocacy. 

Subsections (7) through (19) remain as proposed. 

AUTH: Sec. 53-2Q-204 MCA 
IMP: Sec. 53-20-203 and 53-20-205 MCA 

[RULE XXIX] 46.8 .. 1703 FAMILY SERVICES: PEFINITIONS FOR 
STATE FUNDED ANP FEQERALLY FUNDED PART !I FAMILY EDUCATION 
AND SUPPORT SERVIC~~ Subsections (1) through (9) remain as 

proposed. 
(a) individual assessments in nutritional history and 

dietary intake, anthropometric, biochemical, and clinical 
variables, feeding skills and feeding problems, and food habits 
and food preferences+~ 

Subsections (9) (b) through (18) remain as proposed. 
(19) "Respite services" means services to relieve the 

stress of constant care. Respite care services include, but are 
not limited to, respite care hours, transportation, and 
recreation or leisure activities for the child and family. These 
services are designed to meet the safety and daily care needs of 
each child and the needs of the child's family so as to reduce 
family stress generated by provision of constant care to a 
family member with a developmental disability. RESPIT~ SERVICES 
ARE PROVIDED.BASED ON THE.AVAILABJLIT.:i OF FUNDS. 
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AUTH: Sec. 53-20=204 MCA 
IMP: Sec. 53-20-205 MCA 

.LR!!1.E XXXII~ 1708 FAMILY SERVICES: FAMILY EDUCATION 
AND SUPPORT SERVICES REQUIREMENTS Subsections (1) through 

(5) remain as proposed. 
(6) The individualized family service plan ~ must 

direct the provision of assistance and services to the child. 
Subsections (6) (a) and (6)(b) remain as proposed. 
(c) The family must be allowed to participate in the 

planning process at the level they find most comfortable. ItlE 
FAMILY MUST RECEIVE WRITTEN NOTIFICATION OF ALL TEAM MEETINGS 
AND MAY REQUEST WRITTEN NOTIFICATION Of OTHER TEAM MEMBERS, 

Subsections (6) (d) through (7) remain as proposed. 
(8) THE lFSP MUST BE EVALUATEQ, REVISED OR REWRITTEN IN 

RESPONSE TO FAMILY NEED OR AS OTHERWISE NECESSARY, 
Subsections (8) through (8) (d) remain as proposed in text 

but are renumbered (9) through (9) (d). 
f9+i1Ql Respite services must be provided in conformity 

with an IFSP or an annual service agreement developed with the 
family. 

Subsections (9)(a) and (9)(b) remain as proposed in text 
but are renumbered (10) (a) and (10) (b). 

lei RESPITE SERVICES ARE PROVIQED BASEQ ON THE 
AVAILABILITY OF FUNDS, 

Subsections (10) through (10) (h) remain as proposed in text 
but are renumbered (11) through (11) (h). 

til CHILO ANP FAMILY PARTICIPATION IN FAMILY SERVICES IS 
ON A VOLUNTARY BASIS, 

Subsections (11) through (14) remain as proposed in text 
but are renumbered (12) through (15). 

AUTH: Sec. 53-20-204 MCA 
IMP; Sec. 53-20-205 MCA 

5. The Department has amended the following rules as 
proposed with the following changes: 

46.8.102 DEFINITIONS For purposes of this chapter, the 
following definitions apply: 

ttl ".\e~o~se" meaRs <Ul'i ae~isfl o;msing sr tbreatefling 
phyaieal sr mental -ftiH:!!t· ~e af\ inah·idual iflel~o~dif!EJ neqlee~. 
phyeieal ab~o~se, seKual ae~o~se. withfislaing sf basis neseseities. 
the !;lee Elf !;l!!a!9p£syed a•tenive preeeduree. and the misuse sf 
pereenal ~ sr JReflies. 

( ll "ABUSE" MEANS THE lf!rLlCTlillL OF PHYSICAL OR MENTAL 
INJURY OR THE DEPRIVATION OF FOOD. SHELTER, CLOTHING OR SERVICES 
NECESSARY TO MAINTAIN THE PHYSICAL OR MENTAL HEALTH OF AN OLDER 
PERSON OR A PERSON WITH A DEVELOPMENTAL DISABILITY WITHOUT 
LAWFUL AUTHORITY. A DECLARATION MADE PURSUANT TO 50-9-103. MCA 
CONSTITUTES LAWFUL AUTHORITY. 

Subsections (2) through (17) remain as proposed. 
( 18 l "EXPLOITATION" MEANS THE UNREASONABLE USE OF AN OLDER 

PERSON OR A PERSON WITH A DEVELOPMENTAL DISABILITY, THE PERSON'S 
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MONEY OR THE PERSON'S PROPERTY '1'0 THE ADVANTAGE OF ANOTHER BY 
MEANS OF PURESS, MENACE. FEAUD OR UNDUE INFLUENCE. 

Subsections (18) through (21) (g) remain as proposed in text 
but are renumbered (19) through (22) (g). 

(h) &~ abuse~. EXPLOITATION. NEGLECT OR SEXUAL ABUSE; 
Subsections (21) (i) through (27) remain as proposed in text 

but are renumbered (22) (i) through (26), 
129) "NEGLECT" MEANS THE FAILURE OF A GUARDIAN; AN 

EMPLOYEE OF A PUBLIC OR PRIVATE RESIDENTIAL INSTITUTION. 
FACILITY. HOME OR AGENCY; OR ANY PERSON LEGALLY_RESPONSIBLE IN 
A RESIDENTIAL SETTING FOR THE WELFARE OF AN OLPER PERSON OR A 
PERSON WITH A DEVELOPMENTAL DISABILITY TO PROVIDE. TO THE EXTENT 
OF LEGAL RESPONSIBILITY, FOOD, SHELTER. CLOTHING OR SERVICES 
NECESSARY TO MAINTAIN THE PHYSICAL OR MEN'rAL_HEALTH OF THE OLDER 
PERSON OR THE PERSON WITH A DEVELOPMENTAL PISABILITY. 

Subsections (28) through (32) remain as proposed in text 
but are renumbered (30) through (34). 

(35) "SEXUAL ABUSE" MEANS THE COMMISSION OF SEXUAL 
ASSAULT. SEXUAL INTERCOURSE WITHOUT CONSENT. INPECENT EXPOSURE. 
PEVIATE SEXUAL CONQUCT OR INCEST, AS DESCRIBED IN TITLE 45. 
PART 5, CHAPTER 5, MCA. 

Subsections (33) and (34) remain as proposed in text but 
are renumbered (36) and (37). 

AUTH: Sec. 53-2-201 and 53-20~204 MCA 
IMP: Sec. 53-20-203, 53-20-204 and 53-20-205 MCA 

1&,. 8.106 CONFIDENTIALITY Of lNFOBMA'riON Subsections ( 1) 
through (6) remain as proposed. 

(7l INFORMATION MAY BE DISCLOSED TO THE EXTENT REQUIRED BY 
FEDERAL OR STATE LAW, 

Subsection (7) remains as proposed in text but is 
renumbered (8). 

AUTH: Sec. 53-20-204 MCA 
IMP: Sec. 53-20-204 and 53-20-205 MCA 

6. The Department is adopting the following rule for the 
following reasons. several commentors noted that the 
Department, in the notice of proposed adoption and amendment, 
failed to provide eligibility requirements for state funded 
adult intensive services. The Department agrees with their 
comments and thus, for consistency and coordination, it is 
necessary to adopt provisions (ARM 46.B.316) to govern 
eligibility for state funded adult intensive servtces 
concurrently with the other adoption of other rules to govern 
eligibility generally and for the various other services. The 
potential recipients of state funded adult intensive services 
will best be served by the implementation of the eligibility 
criteria for the service concurrently with the implementation of 
the criteria for the other services. 
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46.8.316 ELIGIBILITY: STATE FUNDED ADULT INTENSIVE SERVICES 
1Jj_ AN ADULT IS ELIGIBLE FOR STATE FUNDED ADULT INTENSIVE 

SERVICES IF THE PERSON HAS A DEVELOPMENTAL DISABILITY. HAS ONE 
QR MORE OF THE CHARACTERISTICS LISTED IN SUBSECTION C2l AND. 
!!IIHQ!lT INTENSIVE ADULT SERVICES, WOULD BE IN JEOPARDY OF 
PLACEMENT IN AN ICF/MR DUE TO THE INABILITY OF THE SERVICES 
AVAILABLE TO MAINTAIN THE PERSON IN COMMUNITY-BASED SERVICES 
WITHQUT ADDITIONAL RESQURCES. 

(2l CHARACTERISTICS Of PERSONS WITH DEVELQPM~NTAL 
DISABILITIES IN NEED OF INTENSIVE SERVICES ARE: 

~~ SEVERE/PROFOUND MENTAL RETARDATION. INCLUDING EXTREME 
DEFICIENCIES IN SELF-CARE AND DAILY LIVING SKILLS AS COMPARED TO 
AGE PEERS; 

Cbl SIGNIFICANT MALADAPTIVE SOCIAL OR INTERPERSONAL 
BEHAVIOR PATTERNS WHICH REQUIRE AN ONGOING SUPERVISED PROGRAM Of 
~ENTION; OR 

Ccl SEVERE MEDICAL OR HEALTH RELATED PROBLEMS SUCH AS 
SENSOR¥ OR PHYSICAL DEFICITS REQUIRING SUBSTANTIAL CARE. 

ill__THE PERSON MUST BE DETERMINED BY THE FIELD SERVICES 
SPECIALIST.OR INTENSIVE SERVICES REVIEW COMMITTEE TO MEET THE 
ELIGIBILITY REQUIREMENTS FOR INTENSIVE SERVICES. 

AUTH: Sec. 53-20-204 MCA 
IMP: Sec. 53-20-203 and 53-20-209 MCA 

7. The Department is repealing ARM 46.8.103 for the 
following reasons. The Department in the notice of proposed 
adoption and amendment failed to give notice of the intended 
repeal of ARM 46.8.103, Eligibility Requirements. ARM 46.8.103 
is repealed by this notice. The repeal of ARM 46.8.103 is 
necessary in that the rule is being superseded by the adoption 
of ARM rules 46.8.301 through 46.8.325. F\tll t.ext of ARM 46.8.103 
can be fowld at page 46-491. Atml: 53-20-204, M:A; IMP: 53-20-209, MCA. 

B. The Department has thoroughly considered all 
commentary received: 

COMMENT; Is the requirement in ARM [Rule XVI] 46.8.1906(4), 
concerning the completion of the DDCPT curriculum by staff, 
applicable to staff in all day services or staff in intensive 
day services? The language of the provision appears to make the 
requirement applicable to all day services settings. 

RESPONSE: The requirement is intended to apply 
day service settings which are intensive in 
language of the provision has been changed 
applicability of the requirement correctly. 

only to those 
nature. The 
to state the 

COMMENT: Respite care should not be a core service in the Part 
H services. The Part H services, even though an entitlement, 
are not fully funded currently. The definition of Part H 
services should not be broadened to include respite care. 

RESPONSE: The definition of Part H core services in ARM [Rule 
XXVIII] 46.8.1702(4), does not mention "respite" as one of the 
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core services, nor is it the department's intent to make respite 
an entitlement. However, the department will add language to the 
respite definition in ARM [Rule XXIX] 46.8.1703 (19), and to the 
services requirements in ARM [Rule XXXII] 46.8.1708(9), 
providing that respite services are available relative to 
funding. 

COMMENT: The provisions of ARM [Rule XXIV] 46.8.1608(6) (a) and 
(6) (b), requiring that a person receiving federally funded 
intensive adult day or work services be a former resident of an 
ICF/MR and not earn more than 50% of the minimum wage in the 
work activity center or sheltered workshop, are discriminatory 
and defeat the whole idea of what providers are trying to do for 
people who have intensive needs. 

RESPONSE: The department agrees that this language is 
discriminatory towards and detrimental to the persons affected. 
This provision, however, is a federal requirement in relation to 
the medicaid funding and the language of the provision is taken 
directly from federal authority. The department continues to 
request that this federal requirement be eliminated. 

QQMHENT: Rita Schilling, the director of Job Connection, Inc. 
and one of the members of the committee that worked on 
developing the rules, submitted a general comment on the rules: 
"They have seemed clearer every time that I have reviewed them. 
Providers and the state have exchanged many ideas in this 
process. We took on an enormous project when we decided to make 
all of the changes in the contract, budgeting and changing the 
rules. I am comfortable that it is now time to forge ahead and 
see what our work accomplishes for our system. I imagine that 
there will be some changes needed in clarity and content as we 
work with what we have established. It is impossible to foresee 
every difficulty before starting with this magnitude of change. 
The fact that our system is willing to analyze the processes it 
has put in place to see if they are achieving our purposes is 
the reason we have such a healthy system. With the issues 
facing human services we cannot stay stagnate." "I am pleased 
that we were able to compromise on the staffing rule even though 
there were so many diverse opinions about what it should and 
should not contain. I think we will find ways to continue to 
work on some of the underlying issues that caused major 
disagreements. It is time for the discussion to be over so that 
we can start to work with these rules . I want to thank 
your staff for all of the hours of work that I know went into 
making the changes possible." 

RESPONSE; The department thanks Ms. Schilling for her comments 
and support. The department also thanks all of the committee 
members and contractors who provided the department with their 
time, efforts and feedback. This project could not have been 
completed without their help. 
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COMMENT: ARM [Rule XXVI] 46.8.1610(4) (a) and (4) (b), requiring 
certain safety features in supported living settings and 
specifying the locations for those features, may not be 
enforceable in settings that are leased or rented from landlords 
that are not providers of developmental disabilities services. 
In addition the presence of fire extinguishers may cause a 
person to attempt to stop a fire rather than evacuating the 
apartment. 

RESPONSE: The department believes that the contractor can 
inform landlords about how many fire extinguishers and smoke 
detectors there must be and where they must be located. If the 
landlord is unable to meet the requirements, then the safety 
features may be provided by the contractor and be funded in 
whole or in part by the contractor, the person receiving 
services or the family of the person receiving services. 

The state Fire Marshall states that the language regarding the 
placement of smoke detectors is correct and that the fire code 
for developmental disabilities group homes requires that the 
fire extinguisher must be located in the kitchen area. The 
department defers to the interpretation of the State Fire 
Marshall and so the provision will remain as it was originally 
stated. 

The State Fire Marshall states that training for individuals 
must focus on evacuating the building safely. He also states 
that providing the required fire extinguishers does not mean 
that the consumers must be trained in haw to use the 
extinguishers. The extinguishers, if used, are to be used by 
support staff, family members, neighbors or fire fighters. The 
department also agrees that the first thing in the individual's 
mind should be evacuating the building if a fire occurs. In 
fact, whether or not an individual has that skill or seems 
capable of learning that skill is a critical decision in 
determining whether or not a person should be receiving that 
level of supported living services. 

QQMMEN~ ARM [Rule XIX] 46.8.1101(6), regarding education and 
training requirements, in stating that "training . . must be 
provided in the development of the following areas ..• " seems 
to say that if training does nat occur in all of the areas 
listed, then the training violates the rule. The "must" in the 
rule should be changed to "should." 

RESPONSE: The department agrees that the language is misleading 
and will change the rule as suggested. 

COMMENT: The following should be added to ARM [Rule XV] 
46.8.1905 on staffing for family education and support services: 

"A family support specialist assistant must meet the 
certification requirements as specified by the family 
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support specialist certification committee for family 
support assistants.• 

RESPONSE: 'l'he family support specialist assistant language has 
not been included in the rules because the certification process 
tor family support specialist assistants is not yet finalized 
and should not be referred to until the process is established 
in rule. once the certification process is completed, tested 
and published, the rule will be amended as requested. 

COMMENT: The definition of "abuse• in ARM 46.8.102(1) should be 
changed to that found at 52-3-803(1), MCA. In addition, 
definitions of "exploitation" as found at 52-3-803{3), MCA, 
"neglect" as found at 52-3-803 (7), MCA and "sexual abuse" as 
found at 52-3-803(10), MCA should be included. If the terms are 
added, then "exploitation, neglect and sexual abuse" should be 
added to ARM 46.8.102(21). 

RESPONSE: The department agrees and will change the rules as 
suggested. 

COMMENT: The rules should require provider facilities to meet 
American Standards Institute (ANSI) or ADA Accessibility 
Guidelines for accessibility. 

RESPONSE: compliance with the accessibility requirements of the 
Americans With Disabilities Act are in the first place the 
responsibility of the provider of services. The state, however, 
may have responsibilities for assuring that the standards are 
implemented. Those standards in relation to physical access to 
service settings are physical standards. The implementation of 
those standards through these rules may be inappropriate since 
these rules primarily concern programmatic standards. These 
rules do not address in detail requirements for physical 
settings that would be subject to licensing requirements 
otherwise. 

COMMENT: Are federally funded intensive services available for 
adults who are not medicaid eligible? 

RESPONSE: While federally funded intensive services are not 
available tor adults who are not medicaid eligible, there are 
state funded intensive services available. The eligibility 
requirements for state funded intensive service were 
inadvertently left out of the rule notice, but will be included 
in the final notice. 

COMMENT: Are intensive services available to adults who wish to 
pay privately? 

RESPONSE: Private pay re l at ionsh ips do occur. Those 
relationships, however, are developed and negotiated between the 
provider and the parties seeking the services. The department 
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does not license, monitor, determine eligibility for or evaluate 
the appropriateness of private pay agreements. 

COMMENT; Is the eligibility for intensive adult services in ARM 
[Rule IX) 46.8.317, predicated upon the federal or the state 
definition for the term hdevelopmental disability?" 

RESPONSE: Eligibility for all developmental disability services 
is based on the state definition, unless otherwise specified. 
The definition of developmental disability in ARM [Rule I) 
46.8.301(1) is the definition provided in state statute at 53-
20-202 (3), MCA. 

COMMENT: The use of an internal grievance procedure in the 
appeal process for Part H funded family education and support 
services may not be required before proceeding with the appeal 
process at 34 CFR 303.420 through 303.425. The rule seems to 
imply that the internal procedure must be exhausted before the 
34 CFR appeal procedure may be used. 

RESPONSE: The department agrees and will change the rule to 
clarify that an appealing party is not required to use the 
appeal process of the provider. 

COMMENT; The department should consider including in the 
background check requirement in ARM [Rule XIV] 46.8.1902 on 
staffing a requirement that a check include checking with the 
protective services agency to determine whether there has been 
a substantiation of abuse or neglect upon a person seeking a 
direct care staff position. 

RESPONSE: The department will include the requirement for a 
background check with the protective services agency when the 
protective services agency has completed implementation of a 
registry and adopted rules to govern the process and criteria 
for placement on the registry. 

COMMENT: Is there a mechanism internal to the department which 
can screen, at a minimum, those staff who have committed abuse 
or neglect against clients while working for other providers or 
for the department directly? 

RESPONSE: The department does not at this time have an internal 
registry for persons employed by the department or by providers 
who as direct care staff abuse or neglect a client. The 
department is looking into ways by which information concerning 
known abusers may be shared with prospective employers. 

COMMENT; Does ARM [Rule XVI] 46.8.1906, concerning staff 
competencies, require training for direct care staff in non­
intensive services? If not, why is there no requirement? 

RESPONSE: There are several curricula available to providers 
which address the competencies specified in this rule. The 
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department believes that to require use of certain designated 
curriculum is too prescriptive. The needs of persons served are 
best met by the providers selecting the training curriculum most 
suitable to the service and providing verification of the 
provision of that training and the competency of staff in that 
training. The exception to this is the DDCP'r curriculum, or its 
equivalent, which has long been a requirement tor intensive 
services. 

COMMENT: ARM [Rule XXII] 46.8.1602, regarding Adult Services 
performance requirements, should include a provision requiring 
the provider to respect the individual's choice with regard to 
daily routines and activities. In addition, clients should be 
allowed the freedom to make daily living choices free from the 
team decision making process. 

RESPONSE: The department believes that recognition and respect 
for an individual's choice is adequately addressed in ARM (Rule 
XXI) 46.8.1601 and in ARM 46.8.201 through 46.8.212, concerning 
the individual planning process. 

COMMENT: The language "when needed or requested" 
included at ARM [Rule XXIII] 46.8.1605(5) (c), 
assistance in the selection of clothing. 

should be 
regarding 

RESPONSE: The department believes that the provision of 
assistance is inherently predicated upon a need or request being 
present. Therefore the suggested language is not needed. 

COMMENT: The provision of ARM [Rule XXIII] 46.8.1605(6), 
providing that an IP team must approve an individual's decision 
to remain at home, is inappropriate. What is the basis and 
authority for this? If this requirement is not changed, then 
the rule should be clarified to provide that the IP team 
approval is only required when the person is staying at home on 
a long term basis. 

RESPONSE: The department believes that it is imperative that IP 
teams be involved in the issue of whether the individualized 
emergency response system adequately meets the person's 
particular safety needs. The rule is not intended to limit the 
individual's choice regarding remaining at home. The rule is 
directed at the provider and team to assure that the person's 
choice is respected and to ensure that the person's safety needs 
are determined and met. The questions regarding whether the 
individual is capable of using the emergency response system, 
has received the necessary training to be safe and should be 
provided further training must be resolved at this level. 

COMMENT; What are 
"supported living 
coordinator"? Are 
person in services 

the differences between a "case manager", a 
coordinator••, and art ••intensive support 

they potentially the same person? Would a 
be involved with more than one of these? 
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RESPONSE~ The differences between the supported living 
coordinator and the intensive support coordinator are delineated 
by the definitions provided in ARM 46.8.102. In essence, a 
supported living coordinator coordinates the necessary supports 
for a person receiving supported living services, while an 
intensive support coordinator coordinates supports for a person 
receiving intensive family education and support. 

Case manager refers to DD case management as a medicaid state 
plan service. Case management is targeted to persons with 
developmental disabilities who are 16 years of age and older. 
A more detailed description of DD case management is found in 
ARM 46.12.1901 through 46.12.1940. 

A person cannot receive reimbursement for providing more than 
one of these three services. Furthermore, ARM 46.12.1939(7) 
precludes a provider of direct care services from being a 
provider of case management services. Supported living 
coordination and intensive support coordination are both direct 
services. 

A person in supported living may have both a supported living 
coordinator and a case manager. A person in intensive family 
education and support may not have both an intensive support 
coordinator and a case manager. 

COMMENT: A definition of crisis management in ARM 46.8.102 
would be helpful. 

RESPONSE: The term crisis management is being deleted. In 
order to be consistent with the language in the department's 
contract for case management services, the phrase "assists 
individuals through crises situations" will be used to describe 
the responsibility of the case manager. 

COMMENT: Does "family" in ARM 46.8.102(18) include siblings? 

RESPONSE: Siblings who live with a child are members of the 
family because, as provided in the language of the definition, 
they are others with whom a child lives. 

COMMENT: In the definition of "family" in ARM 46.8.102(18) does 
the term "who are legally responsible for the child's welfare" 
qualify all three categories listed after the last comma in the 
sentence, or is it only referencing "other persons". 

RE§PONSE; The term is only referencing "other persons". The 
other two groups, others with whom a child lives, and non­
custodial parents, would be considered family for the purpose of 
this rule with or without legal responsibility for the child. 

COMMENT: Rule 46.8.106, Confidentiality, should include a 
provision to allow the disclosure of information to the state 
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protection and advocacy program. It would eliminate the 
appearance of conflict between state rules and federal law. 

RESPONSE: A new subsection (7) has been included in the rule to 
provide for the disclosure of information to the extent required 
by federal or state law. This provision will account for the 
requirements of 42 usc §6042 and any other pertinent state or 
federal law. 

COMMENT: The Montana Advocacy Program requests that the 
administrative rules include client rights. 

RESPONSE: Client rights will be adopted in administrative rule 
during the next fiscal year. Work on that adoption is in the 
work plan for the department staff. 

The Department has changed ARM [Rule II] 46.6.302 to provide a 
comma for grammatical clarification. 

The Department has changed, ARM 46.6.307, (Rule VI] ARM 
46.6.310, [Rule IX] 46.6.317 and [Rule XI] 46.6.321 to provide 
for textual clarification by stating the full name for the 
intensive services review committee. 

9. Effective July 1, 1995, and in accordance with Chapter 
546 of the 1995 Legislature, the Department of Social and 
Rehabilitation Services is abolished and its duties and programs 
will be assumed by the new Department of Public Health and Human 
Services. In accordance with 2-15-135, MCA, all references in 
these rules to the Department of Social and Rehabilitation 
Services will be changed to the Department of Public Health and 
Human Services. 

10>c,t;f(;(v '-'a£_, .. ~ 
D1rector, Soclal1and / 
Rehabilitation Services 

certified to the Secretary of State June 19, 1995. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rule 46.10.403 
pertaining to AFDC 
assistance standards 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULE 46.10.403 PERTAINING 
TO AFDC ASSISTANCE 
STANDARDS 

1. on May 11, 1995, the Department of social and 
Rehabilitation Services published notice of the proposed 
amendment of rule 46.10.403 pertaining to AFDC assistance 
standards at page 801 of the 1995 Montana Administrative 
Register, issue number 9. 

2. The Department has amended rule 46.10.403 as proposed. 

3. The Department 
commentary received: 

has thoroughly considered all 

COMMENT: The notice of proposed amendment of ARM 46.10.403 
states that the AFDC payment amounts are being increased due to 
recently published changes in the federal poverty levels. The 
department should not increase the AFDC payment amount without 
showing what the increases in the federal poverty levels were. 
Additionally, when did the department have knowledge of the 
increases in the federal poverty levels? Will expenditures 
exceed the legislature's appropriation for AFDC payments as a 
result of the proposed increase in AFDC payment amounts? If so, 
did the department inform the legislature that expenditures 
would exceed appropriations? If so, when was the legislature 
informed of this? 

RESPON~: ~he department did advise the legislature that annual 
increases 1n the federal poverty levels would result in 
increased AFDC expenditures for the 1996-1997 biennium. Since 
the department took into consideration these projected increases 
in the poverty levels in preparing its estimates of AFDC 
expenditures, the amount requested from the legislature was 
enough to cover AFUC expenditures despite the increased payment 
amounts. Although the amount appropriated in House Bill 2 for 
AFDC payments is somewhat less than the amount requested, it is 
anticipated that actual AFDC expenditures during the biennium 
will not exceed appropriations. 

Notice of the 1995 poverty levels were not published in the 
Federal Register until February, 1995. However, the department 
was aware prior to their publication that the poverty levels for 
1995 would be higher than the levels for 1994 as there has 
consistently been an inflationary trend. Hence the department 
knew and advised the legislature that there would be increases 
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in AFDC payment amounts even if the legislature continued the 
AD¥C payment rates at the same percentage of poverty, 40.5%. 

The Governor's Executive Budget for Fiscal Years 1996-1997 
submitted to the legislature in November, 1994, specifically 
noted that increased appropriations for the AFDC program were 
necessary due to anticipated increases in the federal poverty 
level as well as increases in the AFDC caseload. Page 836 of 
the Governor's Executive Budget stated as follows: 

Before time-limited benefits take effect, the 
department estimates that the average number of AFOC 
cases will increase, as will the average payment in 
each case. (Even though the state will continue to 
pay an AFDC benefit based on 40.5% of the federal 
poverty rate, the federal poverty rate is recalculated 
each year and is expected to increase during FY96 and 
FY97.) 

on March 4, 1995, the department prepared a table entitled 
"Poverty Index--Impacts of Change" which showed projected 
increases in monthly payment amounts for 1996 and 1997 at 
different percentages of poverty. This table reflected 
increases in payment amounts each year based on increases in the 
federal poverty index. For example, it showed that the monthly 
payment amount for a family of three at 40.5% of poverty was 
$416 in 1994 but was projected to be $425 a month in FY96. The 
2. 14% inflation increase assumed for FY96 in preparing this 
table is consistent with the actual inflationary increase 
reflected in the 1995 federal poverty levels. 

The department felt it was sufficient in the notice of proposed 
amendments to the AFDC standards rule to explain that there had 
been increases in the federal poverty levels without publishing 
the 1995 poverty levels themselves. They were published in the 
Federal Register, Vol. 60, No. 27, at page 7772. A copy of the 
1995 poverty levels can also be obtained from the department. 

COMMENT: The department did not adequately explain why the 
tables of gross and net monthly income standards and payment 
amounts tor use when there are no adults in the assistance unit 
and there is no shelter obligation being deleted. Nor did 
the department indicate what the results of this change will be. 

RESPONSE: Data collected from The Economic Assistance 
Management system (TEAMS), the department's computerized AFDC 
and food stamp information system, and from a survey of county 
eligibility staff demonstrated that all "child only" cases 
(i.e., cases where there is no adult in the assistance unit) 
surveyed had a shelter obligation. Based on this information, 
the department's current pol icy is to deem all child on I y 
assistance units to have a shelter obligation. As a result of 
this policy the child only, no shelter standards and payment 
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amounts are never used. They are therefore being deleted 
because they are unnecessary. 

There is no fiscal impact as a result of the elimination of 
these tables because under the department's present policy there 
were no households whose eligibility and grant amount were being 
determined using the lower "no shelter" standards and payment 
amounts. 

4. Effective July 1, 1995, and in accordance with Chapter 
546 of the 1995 Legislature, the Department of Social and 
Rehabilitation Services is abolished and its duties and programs 
will be assumed by the new Department of Public Health and Human 
services. In accordance with 2-15-135, MCA, all references in 
these rules to the Department of Social and Rehabilitation 
services will be changed to the Department of Public Health and 
Human Services. 

5. The rules will become effective July 1, 1995. 

Rule Rev1ewer 
~C."}ibb-

oirector, Soclal and 
Rehabilitation Services 

certified to the Secretary of State June 19, 1995. 
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BEFORE THE DEPAR'I'MENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of Rule I and the 
amendment of rules 
46.10.404, 46.10.408, 
46.10.409 and 46.10.410 
pertaining to AFDC child 
care services and at-risk 
child care services 

TO: All Interested Persons 

NOTICE OF THE ADOPTION OF 
RULE I AND THE AMENDMENT OF 
RULES 46.10.404, 46.10.408, 
46.10.409 AND 46.10.410 
PERTAINING TO AFDC CHILD 
CARE SERVICES AND AT-RISK 
CHILD CARE SERVICES 

1. on May 11, 1995, the Department of Social and 
Rehabilitation Services published notice of the proposed 
adoption of Rule I and the amendment of rules 46.10.404, 
46.10.408, 46.10.409 and 46.10.410 pertaining to AFDC child care 
services and at-risk child care services at page 831 of the 1995 
Montana Administrative Register, issue number 9. 

2. The Department has amended rule 46.10.404 as proposed. 

3. The Department has adopted the following rule as 
proposed with the following changes: 

fRULE I] 46.10.810 JOBS CHILD CARE Subsections (1) and 
(1) (a) remain as proposed. 

(b) The child for whom the care is provided must be ~ 
INCLUDED IN THE AFDC ASSISTANCE UNIT OR A RECIPIENT OF 
SUPPLEMENTAL SECURITY INCOME fSSil UNDER TITLE XVI OF THE SOCIAL 
SECURITY ACT AND MUST BE: 

Subsections (1) (b) (i) through (1) (b) (ii) (A) remain as 
proposed. 

(B) +s under the supervision of a court. 
subsection (2) remains as proposed. 

AUTH: Sec. 53-4-212 and 53-4-712 MCA 
IMP: Sec. 53-4-701 and 53-4-716 MCA 

4. The Department has amended the following rules as 
proposed with the following changes: 

46.10.408 TRANSITIONAL CHILD CARE, REQUIREMENTS 
Subsections (1) and (1) (a) remain as proposed. 
(b) age 13 ~leer it 1 to 18,,--<}f---i~---Hh·---a WHO ARE fu 11-

time at~ STUDENTS expected to complete their school_~£Qg£gm 
by age 19t=aftd IF THE CHILD: 

(i) Ute enila is physically or mentally incapable of 
caring for himself or ,,herself, as determined by a physician or 
licensed or certified psychologist; ~ 

(ii) IS under the supervision of the court~ aft&~~ 
he·~f'E'Meft10·-ehl-lti--e;ff..'€fJt: tor 10ne-·· re<.->ei ~ef--5tjptHcelftettt:a-l 
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aeeH~ity -ineoffle benef~-unae~ ~i~I o~ foate~ eare benefits 
~nae~ ~itle IV E of tke Seeial SeeH~ity Aet. 

liiil wbe would be a dependent child AS PEFINEP IN ARM 
~6.10.110 except for the receipt of benefits under supplemental 
security income CSSll under Title XVI or foster care under Title 
IV E of_ the Social Security Act. 

Subsections (2) through (4) (a) remain as proposed. 
_uu__ Families must report changes of income. changes in 

household composition or address changes fwithin 10 dayst. 
Failure to report any of these changes could result in an 
overpayment of benefits, When a family receives transitional 
child care assistance for which it is not eligible or in an 
amount larger than that to which it is entitled; 

Subsections (5) (a) and (5) (b) remain as proposed. 
+Gt Ccl ~The family is re~Hirea te MYST repay the 

departmen~ of the amount which the family was overpaid if 
an overpayment WAS caused by the department's error or in the 
family's non-fraudulent error. 

Subsections (7) through (9)(a)(ii) remain as proposed in 
text but are renumbered (6) through (8) (a) (ii). 

Ciiil whether the family was in violation of the 
requirements of subsection fit (3) of this rule; and 

Subsection (9) (a) (iv) remains the same in text but is 
renumbered (8) (a) (iv). 

AUTH: Sec. 53-4-212 and 53-4-719 MCA 
IMP: Sec. 53-4-701 and 53-4-716 MCA 

46.10.4~LIPING FEE SCALE FOR TRANSITIONAL CHILD CARE 
Subsection (1) remains as proposed. 
Ia! Step-parent income is not deemedr=tE BUT is counted in 

1.Yll.i 
Subsections (1) (b) through (2) remain as proposed. 

AUTH: Sec. ~~ and 53-4-719 MCA 
IMP: Sec. 53-4-701 and 53-4-716 MCA 

46.10.410 AT-RISK CHILD CARE SERVICES Subsection (1) 
through (2) (a) remains as proposed. 

(i) A family is at risk and is income-eligible for 
assistance if its gross income is at or below the maximum income 
for a family of its size set forth in the tables in ARM 
46.10.409. All B~ducation income from scholarships, grants, 
loans ana \'o~lt study will be excluded as well as earned income 
tax credits, tribal per capita payments, VISTA volunteer 
stipends, independent living individual needs criteria (INC) 
payments for youth, food stamp benefits, and foster care 
payments. All supplemental security income, state supplemental 
income. in kind income. earned income of dependent children 
living in the household, training related reimbursement. AFPC 
recoupment amounty==AAlien sponsor deemed income. child support 
arrearage, earned income tax credit. housing subsidy, irregular 
or infrequent income of $20 or less and valid loans are exempt. 
All other gross family income will be counted. 
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Subsection (2) (b) remains as proposed. 
(e) If anyone i~e immediate -tamil~· reeei•,.es eitllef 

regt~lar _,.,f'~·AFDC t~nemployed parent grants, -'tffe---f.aftt.i.ly is net 
e-l±<_t-ihle tor at risll ellihi care. 

~hT-RISK. CHILO CARE ASSISTANCE IS AVAILABLE TO A FAMILY 
ONLY IF THE CARETAKER RELATIVE AS DEFINED IN. ARM 46. 10, 110 I:! 
NOT RECEIVING EITHER REGULAR AFDC OR AFDC-UNEMPLOYED PARENT 
BENEFITS AND IF THE CHILD FOR WHOM CHILD CARE ASSISTANCE IS 
NEEDED IS NOT RECEIVING REGULAR AFDC OR AFPC-UNE;MPLOYED PABENT 
BENEFITS. 

(d) All children living in the home, who need to be cared 
for in order for a family member to work, are eligible under 
this funding source If THEY MEET~ AGE REQUIREMENTS OF 
SUBSECTIONS (21 (dl (il THROUGH (21 (d) (ii)!~- ~The children 
mtlst ee tiRder aqe 13 or it aqe ~-elder etlt less tllaR 18 
yeai!'S~e, or if o~ er 18. eKpected to '§lradt~ate from tbeH' 
sebool program ey age 19. physical-ly sr mental!~ incapaele of 
self care or tinder court st~pervisi&fh- The children do not have 
to meet AFDC dependent child deprivation criteria QLQYided in 
ARM 46.10.303. Children in common, step-children, supplemental 
security income (SSI) or Title IV-E foster care children are 
eligible. ~CHILD MUST BE: 

lil UNDER THE AGE OF 13 YEARS; ~ 
(i j) AGE 13 TO 18 A.!!.P...Ji FULL-TIME STUDENT .EXPECTED _'1'Q 

COMPLETE THE CHILD'S SCHOOL PROGRAM BY AGE 19. PROVIDING THAT 
THE CHILD REQUIRES CARE BECAUSE THE CHILD IS EITHER: 

(A) PHYSICALLY ~TALLY INCAPACI.TAT!ill.. .. AS DETERMINED BY 
A PHYSICIAN OR LICENSED OR CERTIFIED PSYCHOLOGIST; _QB 

(B) UNDER THE SUPERVISION __ Qf_l'LCOURT. 
SUfi"sections (2) (e) through (5) (b) (i) remain as proposed. 
(6) The family -i-s-Ret re'!tlired to MUST repay aR e~el'f!ay 

mente ea\ised the department 10Q.l.___QL_the amount which the family 
was overpaid if an overpayment was caused by the department's 
error or the family's non-fraudulent error. 

Subsections (7) through (9) (a) (iv) remain as proposed. 

AUTH: Sec. 53-2-lQl and 53-4-212 MCA 
IMP: Sec. 53-2-108, 53-2-201, 53-2-606, 53-4-212 and 53-

4-231 MCA 

5. The Department 
commentary received: 

has thoroughly considered all 

COMMENT: The rationale states that pursuant to federal mandate, 
some changes to the rules governing transitional child care are 
being made so that they will be consistent with the rules for 
the at-risk program. What is the federal authority mandating 
consistency between child care assistance programs? 

RESPONSE: There is in fact no federal mandate that there be 
consistency among a 11 federally funded child care programs. 
Rather the Administration for Children and Families (ACF) of the 
U.S. Department of Health and Humdn Services, which administers 
the IV-A child care programs as well at the Block Grant Child 
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care program, have urged but not required the state agencies 
administering these programs to coordinate the requirements for 
the different child care programs so as to create hseamlessh 
child care delivery systems. 

The department is aware of no provision in the AFDC statute or 
regulations addressing this recommendation to create a seamless 
system. However, federal regulations governing the Child care 
and Development Block Grant at 45 CFR 9B.lO(e) and 98.12(a) do 
require coordination with other federal, state, and local child 
care programs. Additionally, many federal directives regarding 
IV-A child care, such as Action Transmittal No. CC-ACF-AT-92-6 
issued by the ACF on september 21, 1992, have made reference to 
the desirability of creating seamless child care programs. 

Apart from federal requirements or recommendations, it makes 
sense for the rules of the different child care programs to be 
as consistent as possible. This makes the rules of the programs 
less confusing to the families they serve and makes the 
administration of the programs easier and less error prone. 

COMMENT: The department cited 53-4-212 as well as 53-4-719, 
MCA, as rulemaking authority for [Rule I) pertaining to JOBS 
child care and ARM 46.10.408 and 46.10.409 pertaining to 
transitional child care. section 53-4-212, MCA should not have 
been cited, because it grants the department authority to make 
rules only to carry out the provisions of part 2 of Title 53, 
chapter 4, not part 4 pertaining to the JOBS program and 
transitional child care. 

RESPONSE: The department agrees and has corrected this on the 
Notice of Adoption. 

COMMENT: Subsection 
proposes to amend it 
at-risk child care 
receiving AFDC. How 
of this rule? 

(2) (c) of ARM 46.10.410 as the department 
states that the family is not eligible for 
if anyone in the immediate family is 

is "immediate family" defined for purposes 

RESPONSE: It is intended that a family not be eligible for at­
risk child care if either the caretaker relative (as defined in 
ARM 46.10.110) or the child for whom child care assistance is 
needed receives AFDC. subsection (2) (c) has been changed and 
now refers to the "caretaker relativeh rather than using the 
term "immediate family." 

QQMHENT: In the at-risk rule, subsection (6) as proposed to be 
amended provides that a family is not required to pay lOOt of 
the amount it is overpaid if the overpayment was caused by the 
department's error or the family's non-fraudulent error. How 
much will the family be required to repay? 

RESPONSE: Currently ARM 46.10.410(6) states that the family is 
not required to repay overpayments caused by department error or 
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non-fraudulent error. The notice of proposed amendment changed 
the rule to say that the family is not required to pay 100\ of 
such an overpayment. This change was made in error. The 
Department intended to state that the family must pay 100\ of 
such an overpayment. This change in pol icy is being made 
because the department was notified by the Administration for 
Children and Families of the U.S. Department of Health and Human 
Services, the federal agency which administers the at-risk child 
care program, that the department must require families to repay 
all at-risk overpayments, even those due to department error or 
non-fraudulent household error. The rule is now being amended 
to state that. 

COMMENT: The language in proposed subsections (1) (b) through 
(1) (b) (iii) of ARM 46.10.408 pertaining to transitional child 
care and proposed subsection (2) (d) of ARM 46.10.410 pertaining 
to at-risk child care is similar but not identical to the 
language of subsections (1) (b) (ii) through (l) (b)(B) of 
proposed [Rule I) which specify requirements for JOBS child care 
assistance for children age 13 to 18. Is there any significance 
to the differences in wording in the three rules, or are the 
requirements the same for TCC, at-risk, and JOBS child care for 
children over 13 years of age? 

RESPONSE: The requirements are nearly, but not quite, identical 
in all three programs. In all of these programs child care will 
be provided for children age 13 to 18 only if the child is a 
full-time student expected to complete the child's school 
program by age 19 and if the child requires care because of 
physical or mental incapacity or because the child is under the 
supervision of a court. The only difference in requirements for 
children age 13 to 18 is that in the at-risk program the child 
is not required to be a dependent child who meets who meets the 
AFDC deprivation criteria and can be a recipient of SSI or IV-E 
foster care benefits, and in the TCC program a child who would 
be a dependent child except for the receipt of SSI or IV-E 
foster care benefits is eligible. 

Since the requirements as to school attendance and need for care 
are identical in the three programs, the wording of proposed 
subsections (1)(b) through (1)(b)(ii) of ARM 46.10.408 and 
subsection (2) (d) of ARM 46.10.410 is being changed to parallel 
the language of subsections (1) (b) through (1) (b) (ii) (B) of 
proposed [Rule I]. This will make it clearer that those 
requirements are the same in each of the programs. 

COMMENT: In proposed subsection (9) (a) (iii) of ARM 46.10.408 
pertaining to transitional child care, shouldn't the reference 
be to subsection (3) rather than (2)? 

~PONSE: Yes. The reference has been corrected. 
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6. Effective July 1, 1995, and in accordance with Chapter 
546 of the 1995 Legislature, the Department of Social and 
Rehabilitation Services is abolished and its duties and programs 
will be assumed by the new Department of Public Health and Human 
services. In accordance with 2-15-135, MCA, all references in 
these rules to the Department of Social and Rehabilitation 
Services will be changed to the Department of Public Health and 
Human Services. 

7. The rules will become eftective July 1, 1995. 

Rule Rev1ewer 

Certified to the secretary of State June 19, 1995. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rule 46.12.204 
pertaining to medicaid 
recipient co-payments 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULE 46.12.204 PERTAINING 
TO MEDICAID RECIPIENT CO­
PAYMENTS 

1. On May 11, 1995, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment of rule 46.12.204 pertaining to medicaid recipient co­
payments at page 806 of the 1995 Montana Administrative 
Register, issue number 9. 

2. The Department has amended rule 46.12.204 as proposed. 

3. The Department 
commentary received: 

has thoroughly considered all 

COMMENT: The proposed amendment to change the co-pay cap from 
$200 per household to $200 per recipient could increase a 
medical provider's bad debt liability. 

RESPONSE: Co-payments are an attempt for appropriate 
utilization of health care services. According to 42 CFR 
447.115 (Code of Federal Regulations), a recipient's inability 
to pay the co-payment does not lessen his or her liability for 
the co-payment. Providers currently collect co-payment from 
non-medicaid eligible individuals who are covered by either 
private insurance, medicare, or other third party payor. The 
fact that some medical providers elect not to collect co­
payments from medicaid recipients is a matter of choice. 
Medical providers may want to establish monthly repayment 
agreements with medicaid recipients. 

COMMENT: Co-payments will increase per claim when outpatient 
hospital services are billed by CPT-4 Code. 

RESPONSE: The co-pay rule is not being changed to increase the 
amount of co-pay per outpatient hospital service. The change in 
billing certain services will be an accurate reflection of the 
services provided. Co-payments will increase under the new 
billing process but are still nominal. 

COMMENT: When a case number is assigned to an existing 
household, there is no link between the new number and the old 
number and co-payment exceeding the intended limits could be 
applied. How often does reassignment at household numbers occur 
and what are the budget projections specific to the co-pay rule 
change. How much staff time will be saved when employees no 
longer have to manually make adjustments to the computerized co-
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payment tracking system and what will the freed up time be used 
for? 

RESPONSE: It is difficult to define the actual number of 
households where more than one case number was assigned. In one 
year, ther·e were 463 recipients who moved in and out of various 
households and their co-payment history did not follow them due 
to the current tracking system. The situation is further 
complicated when there is more than one deprivation code within 
a household. The current tracking system does not recognize the 
two case numbers as one household. The amendment to the co-pay 
rule will provide a procedure that follows the administrative 
rule. It is impossible for a procedure to follow the current 
rule due to limitations of the tracking system. 

Under the proposed rule change, the department estimates 463 
recipients will be positively affected as their co-payment 
history will follow them. There are approximately 3613 cases 
with two adults that may experience more co-pay liability with 
the cap changing to a recipient basis instead of a household 
basis. Of these 3613 cases, the system does not recognize and 
therefore, we cannot accurately predict how many of the 
recipients are pregnant and therefore, co-pay exempt. Due to 
these unknowns, the department assumes minimal budget impact 
specific to the change in the co-pay rule. In March, 1995, only 
1549 cases met their co-pay cap. There are approximately 36,351 
cases where co-pay is applied. There are approximately 129,000 
eligible medicaid recipients. Not all of the 129,000 eligible 
recipients have co-payments applied. 

Minimal staff time will be saved by changing to a recipient 
rather than a household cap (estimate saving of 20 hours per 
year). Department staff will utilize this time to perform other 
assigned program duties, e.g. research impact of volume purchase 
of hearing aids. More importantly, this change will ensure that 
recipient co-pay caps are applied in a consistent and fair 
manner. 

COMMENT: The department should evaluate services provided by 
Health Maintenance Organization (HMO) as cost effective before 
exempting those services from co-pay. 

RESPONSE: Federal Regulations at 42 CFR 447.53 requires the 
services provided by an HMO to be exempt from co-payments. The 
cost associated with the services provided by an HMO are 
post-co-payment application (medicaid reimbursement after co­
payment applied). 

COMMENT: Most Montana medicaid recipients do not have the money 
to pay the current medicaid co-payment rates. With a family 
size of four, this rule change will increase the medicaid 
household responsibility from $200 to $800 per fiscal year, 
which they cannot afford. 
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RESPONSE: The co~payment rates established by Montana medicaid 
are nominal and in accordance with 42 CFR 447.54 (Code of 
Federal Regulations). The stated concern that a family of four 
will now have a co-pay liability of $BOO is inaccurate as not 
all four family members would have co-payments applied. 
Children under the age of 21 and pregnant recipients are exempt 
from co-payment. In the stated concern, a scenario could exist 
where two disabled adult children reside within their elderly 
parents home and all four individuals could be medicaid eligible 
due to SSI. All four recipients would have individual case 
numbers relative to the deprivation code of SSI. The current 
tracking system does not recognize all four case numbers as 
residing in one household. Therefore, the system applies a co­
pay cap of $200 for each case number. Under this scenario, the 
rule change has no effect. 

4. Effective July 1, 1995, and in accordance with Chapter 
546 of the 1995 Legislature, the Department of Social and 
Rehabilitation Services is abolished and its duties and programs 
will be assumed by the new Department of Public Health and Human 
Services. In accordance with 2-15-135, MCA, all references in 
these rules to the Department of Social and Rehabilitation 
services will be changed to the Department of Public Health and 
Human services. 

5. The rules will become effective July 1, 1995. 

~of.~~l~ 
Rehabilitation Services 

Certified to the Secretary of State June 19, 1995. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 46.12.503 
through 46.12.509 pertaining 
to medicaid inpatient and 
outpatient hospital services 

NOTICE OF THE AMENDMENT OF 
RULES 46.12.503 THROUGH 
46.12.509 PERTAINING TO 
MEDICAID INPATIENT AND 
OUTPATIENT HOSPITAL 
SERVICES 

TO: All Interested Persons 

1. On May 11, 1995, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment of rules 46. 12.503 through 46. 12.509 pertaining to 
medicaid inpatient and outpatient hospital services at page 779 
of the 1995 Montana Administrative Register, issue number 9. 

2. The Department has amended rules 46.12.503, 46.12.504, 
46.12.505, 46.12.506 and 46.12.509 as proposed. 

3. The Department has amended the following rules as 
proposed with the following changes: 

46.12.507 OUTPATIENT HOSPITAL SERVICES. SCOPE AND 
REQUIREMENTS Subsections (1) through (3) (e) (i) remain as 

proposed. 
{iii therapeutic services that are incident to physician 

services and proyided under the direct personal supervision ot 
a physician. OUTPATIENT PHYSICAL THERAPY, OCCUPATIONAL THERAPY 
[l.ND SPEECH THERAPY ARE NOT SUBJECT TO THE DIRECT PHYSICIAN 
SUPERVISION REQUIREMENT. 

Subsection (4) remains as proposed. 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: sec. 53-2-201, 53-6-101, 53-6-111, 53-6-113 and 53-

6-141 MCA 

46.12.508 OUTPATIENT HOSPITAL SERVICES. REIMBURSEMENT 
Subsection (1) remains as proposed. 
(a;{) Except for the services reimbursed as provided in 

supsections (3) through t9± (7), A~ll facilities will be 
reimbursed on a retrospective basis. Allowable costs will be 
determined in accordance with ARM 46.12.509(2) and subject to 
the limitations specified in ARM 46.12.509(2) (a), (b) and (c). 
The department rnay waive retrospective cost settlement for such 
facilities which have received interim payments totaling less 
than $100,000 for inpatient and outpatient hospital services 
provided to Montana medicaid recipients in the cost reporting 
period, unless the provider requests in writing retrospective 
cost settlement. Where the department waives retrospective cost 
settlement, the provider's interim payments for the cost report 
period shall be the provider's final payment for the period. 
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Subsection (2) (a) remains as proposed. 
()) Except as otherwise specified in these rules. the 

fQllQwing outpatient hospital services will be reimbursed under 
i! .. I~Iospectiye payment methodology for each service as described 
in subsections C4l-lh£Qugh ±9± (7) of this rule. 

Subsections (4) through (4) (a) (iii) remain as proposed. 
Cbl For clinical diagnostic laboralQ£y services where no 

medicare fee has been assigned. the fee is 69% 62l_gf ysual and 
customary charges for a hospital designated as a sole community 
hospital as defined in ARM 46.12.503 or 6Xi 60% of ysual and 
customary charges for_a hospital that is not designated as a 
sole community hospital as defined in ARM 46.12,503, 

Subsections (4) (c) and (4) (d) remain as proposed. 
!Sl Reimbursement for -tm.Mtl!Et- eenieea ·n·ill be baaed oft 

the medicare resouree based relath•e •ralue seale !RBRVSl, The 
medfeajd fees fol" imaqinq serviees are as saeeified in the 
ntetlleaia euteatieRt heseital imaqitl!J eerviees fee eebedule IM<w 
1995 edjth>Al• 'l'he imaqing eerviee9 reimbur9ed under this 
subseetien are -'the-iruH•,•idual imaqiAEJ se{'rieea listed in the 
'i'009 aedes ef tbe Sul"ft'flt rr:eeedural 'l'erminelegy. Fe!u·tb 
E4iHon ( CP'l' 41 , Preeethtre codes f<:~r ima!!!ifi!J sen• ieee B\lbieet 
to this su@aeetjen are these listeei=ifl.· AdeieAd\1!11 I te Gbaeter 
Y.H. Bill Reyiew. ef-tfte==flei:Hoare Part ,\ Intermediary Manual. 
Part 3 OISFA Pub, 13 ~b-=='Jlhe=;oet!ieaid eutaatief!t hospital 
jj!!aqinEJ sen•ieea fee schedule may 1995 ediHffl!-l is published by 
tbe deflafilllent ef social amJ rebaailitatien aerorieea. 'l'be 
department berebr adapts anei iReerperates by refereRoe the 
medieajd outl"a-Heflt fiospital i~EJ serviees~eftetlule !Hay 
j-995 editienl • · Ceflies may be ebtairte<i --fretit~ Del'artmef!t ef 
seejal af!ei Rel:tabilitatien Serviees. f!eeii<M-i<i-=-J>effiees DiYiaieo. 
ttt-th SaAeiers. -P-,o, Bott 4210, Helena. ifF=-~t=+i!-1-G-r 

(6l ReiJ!!bureement tar etl'ter-4i-a<tnestie serviees will be 
based eft the medieare resource !;lased relative •.·alue seale 
IRBRVSl, 'l'be =flled-iea-id feee f<tt---ffher-diuqoosHe servjees are as 
<:~peeified jo the medieaid out~tieRt fieaaital etfier aiaqoestie 
serviees fee sefiedule !Hay --t~=¢-i-Heol. The individual 
dtftaAestie seryiees reimbursed under=±l:tis-5ubseetiefl are these 
tisted in the CurreRt Preeedural -'l'e!"ff>i-oelog r , Fourth Sd it ion 
(CPT 4), Preeedure eodes fer ether diaqft6Stie-s~~es B\lbieet 
te tbis subaeetion are li9ted ifl Addel'!dttm K te Sbapter 'IlL Bill 
Re•riew, ef tbe lledieare Part A lf!termeeiiary---Haftuab=-P-art J OICFA 
~r=t3 3), 'Pile medieajd euteatient besaital other diaqne9tie 
services fee sebeaule . ltlay 1995 edition) is published !;!•1• tbe 
department of seeial- and rehahl-l-i-tat-wrr-----ser~i:ees-r- 'l'he 
!!!tl!artment beret>> adepts and incorporates !;!y ~t=erwe tbe 
medieaid eutpatient hQ!3pit<t! !!M!!;l;[----diagRostie ser•1ioes fes> 
sebedule !Ha)' 1995 eeiiti~l, eoaies may be .:obta~ from the 
Deflartmellt ef Social aM Rebabilita-tiE>tt=:-§erviees. Het!iea-M 
services Diyj-sien, 111 th---£anders, P,Q.----B<:»f .. -4-i!-·Hh---Helef!a, H'l' 
59694 4219. 

+Tt (51 JiQ[l-emergent emergg_ncy room ~£l:HL ru;:ov ided to a 
PASSPORT recipient when the PASSPORT provider has ___ .. not 
authorized the services~ will be reimbursed .9 .. J2rO§_pg£J;.ive~ 
ill .. Qgr emergency ro9_f!l __ visit PLUS ANCIL!..A_R:t_ REIMBURSEMENT fOR 
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LABORATORY. IMAGING AND OTHER DIAGNOSTIC SERVICES. The fee is 
a bundled payment per visit for all outpatient services proyided 
to the patient including. but not limited to. NURSING. pharmacy, 
supplies AND EQUIPMENT and other OUTPATIENT HOSPITAL services, 
PHYSICIAN SERVICES ARE SEPARATELY BILLABLE ACCORDING TO THE 
APPLICABLE RULES GOVERNING BILLING FOR PHYSICIAN SERVICES. 

subsections (B) through (9) (b) remain as proposed in text 
but are renumbered (6) through (7) (b). 

lc) The per diem rates specified in subsections f9±(7lla) 
and Cbl are bundled prospective per diem rates for full-day 
programs and halt-day programs. as defined in ARM 46.12.506, 
The bundled prospective per diem rate includes all outpatient 
psychiatric and psychological treatments and services, 
laboratory and imaging services. drugs. BIOLOGICALS. SUPPLIES. 
EQUIPMENT. therapies, nurses. social workers. psychologists. 
licensed professional counselors and other outpatient services 
THAT ARE PART OF OR INCIDENT TO THE PARTIAL HOSPITALIZATION 
PROGRAM, except as provided in subsection f9+C7)~ 

Subsections (9)(d) and (9)(e) remain as proposed in text 
but are renumbered (7) (d) and (7) (e). 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111, 53-6-113 and 53-

6-141 MCA 

4. The Department 
commentary received: 

has thoroughly considered all 

COMMENT: We support the proposed 3% increase in the DRG base 
payment rate. While a 3% rate increase is welcome, medicaid 
rate increases historically have lagged behind inflation. With 
no weight changes and minimal rate increases, rates fail to keep 
up with costs. We are concerned specifically that even though 
the base price is being inflated, the DRGs for delivery and 
newborn services to mothers and their babies appear under­
weighted. The relative weights are particularly low for 
caesarean section delivery. A sample of hospitals shows that 
many hospitals are delivering babies for less than 50% of their 
normal charges, and less than 85% of their actual costs. No 
hospital among the sample was able to deliver babies within 
their allowable costs. The small inflation increase is not 
adequate to lift those DRGs to a reasonable payment level. MHA 
recommends that the department, within its available 
appropriation, increase the above referenced DRGs to provide a 
payment of at least 62% of average charges, which would provide 
hospitals reasonable payment consistent with actual allowable 
costs. 

RE;SPONSE: The department believes that the proposed overall 
inpatient hospital rates are reasonable and adequate and in 
compliance with all requirements. The department recognizes 
that when viewed in isolation, individual DRGs may not cover all 
costs of those particular services. However, it must be 
recognized that there are other DRGs where payments exceed 
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costs. The adequacy of reimbursement must be evaluated based 
upon the overall amount, rather than based upon a few select 
DRGs. When viewed as a whole, the department believes that the 
rates meet all requirements. 

The department received comments from 
reduced payments for obstetric services 
system was implemented in July 1993. '!'he 
was: 

hospitals regarding 
when the current DRG 
department's response 

"The department believes that the proposed payments 
tor delivery of babies are appropriate. Weights for 
delivering babies were set in the same way as weights 
for all other DRGs. The weights reflect the average 
charges for these services statewide, relative to 
charges for other services. It would defeat the 
purpose of a prospective payment system to 
artificially inflate these weights. One of the 
objectives of the Abt Associates study was to 
determine which DRGs were being overpaid and which 
ones were being underpaid, and to adjust the weights 
to reflect average charges. The department does not 
believe that the DRGs for delivering babies should be 
deliberately overpaid, as this would be counter­
productive to the goal of achieving efficiency and 
economy in hospitals." 

The DRG methodology is applied statewide to all hospitals, with 
the exception of isolated hospitals, and adjustments to DRG 
weights to accommodate one service cannot be performed without 
analy~ing the impact on the system as a whole. 

The department recognizes that the medicaid DRG reimbursement 
system needs to be updated periodically to account for cost 
increases. The DRG weights and thresholds need to be reviewed 
once again, with special emphasis on the obstetrics DRGs that 
are allegedly being underpaid. The department has plans to 
undertake this process, as discussed in the following comment 
and response. We are committed to an inpatient hospital DRG 
prospective payment methodology that reimburses hospitals 
reasonable and adequate rates. 

COMMENT: The department should begin immediately the 
calibration study authorized by the legislature, with review of 
DRGs for delivery and newborn services and other low paying DRGs 
being a primary focus of the review. 

RESPONSE: The department requested funding from the 1995 
legislature to perform this project, as recommended by Abt 
Associates. Abt recommended that the department make plans to 
update, recalibrate and improve system features as part of an 
overall program rna intenance. Abt recommended reca 1 ibration 
every three years to update the grouper and recalibrate the 
weights. The department recognizes the importance of this 
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recommendation and will conduct the recalibration study 
authorized by the legislature. 

COMMENT: Commentor supports the changes proposed to the 
catastrophic payment pol icy. The comment or recommends again 
that SRS consider any other surplus budget funds to distribute 
towards catastrophic claims. SRS has the transfer authority to 
move funds from the hospital budget to fund shortfalls 
elsewhere, SRS should be willing to transfer other surplus 
dollars to the hospital program when payment pools fall short of 
needed amounts. 

RESPONSE: The 1993 inpatient hospital study found that 
catastrophic cases do exist and recommended additional 
reimbursement for these cases. The study identified 
approximately 86 cases as catastrophic in the 1988-1991 data. 
The department implemented a methodology beginning in fiscal 
year 1994 to provide additional reimbursement for such cases and 
estimated the funding necessary for catastrophic case 
reimbursement. The department adopted this addi tiona! 
catastrophic payment methodology in recognition of the 
occasional extremely high cost cases, which previously had been 
primarily the burden of the hospitals. In adopting this policy, 
the department has assumed a great deal of the risk for these 
cases. The department is making a good faith effort to make the 
reimbursement system as equitable as possible for all hospitals. 

The proposed rules include an estimate of the funding allocated 
for catastrophic reimbursement. The proposed rule increases or 
decreases the allocated amount proportionately depending upon 
the extent to which actual discharges increase or decrease in 
relation to estimated discharges. The department will not make 
unlimited funds available for catastrophic reimbursement. The 
department believes that the proposed rule adequately funds 
catastrophic reimbursement. 

The department makes every effort to estimate the fiscal impact 
of operating the inpatient hospital program and working with the 
legislature and provider association to secure appropriate 
funding. The department does have some discretion to transfer 
medicaid funds among programs where appropriated funding is 
lacking or in surplus. Such transfers are determined on a case 
by case basis depending upon circumstances affecting the 
Medicaid program as a whole. If the department considered it 
necessary, such a transfer could be made available to the 
hospital program. The department does not consider such a 
transfer necessary at this time. 

COMMENT: A commentor questions the accuracy of the department's 
estimate of 16,000 DRG discharges for state fiscal year 1996. 
According to department reports, 14,700 actual DRG discharges 
occurred in state fiscal year 1994, compared to the advance 
estimate of 26,844 discharges. SRS is anticipating a 9 percent 
increase in discharges from SFY 94 to SFY 96, even though survey 
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data suggests discharges are declining in real terms. SRS 
should explain its methodology for estimating discharges and its 
affect on the size of the catastrophic and outlier pools. 

RESPONSE: The estimate of 26,844 discharges in current ARM 
46.12.505 was estimated in the spring of 1993 when DRG 
discharges were increasing. At the time, the growth rate was 
projected to be 18% per year over the biennium. In 1991, the 
total number of discharges for all hospitals was 16,338. 
Applying a projected 18% increase per year through state fiscal 
year 1995, the estimate of discharges for FY 1995 was 26,844. 
Also, when the 26,844 estimate was made it included all Montana 
hospitals, including the isolated hospitals, even though the 
isolated hospitals are exempt from the DRG methodology. 
Obviously, the estimate was higher than actual discharges, as 
noted by the commentor and the department's data. This error 
did not impact payments for catastrophic cases in 1994, nor do 
we expect an impact for 1995 as a result of prorating the 
catastrophic case payments as outlined in the rule. 

The 16,000 discharge estimate was prepared by the department in 
preparing its budget request for the 1995 legislature. This 
estimate was prepared in the spring of 1994 using information 
from paid claims data and early reports from the department's 
inpatient hospital reporting system. The commentor notes that 
actual DRG discharges for 1994 were 14,700, based upon reports 
dated 1/13/95. The 1/13/95 report includes data six months 
after the 6/30/94 fiscal year end. Generally, this information 
is not complete, as hospitals continue to have claims paid for 
any given fiscal year well beyond the fiscal year end. For 
example, the department's reports dated 10/3/94 identifies 
14,172 discharges. The 1/13/95 report identifies 14,716 
discharges and the report dated 4/14/95 identities 14,854 
discharges for state fiscal year 1994. Based upon the time lag 
for complete data, usually one year after the state fiscal year 
end, the department's estimate is reasonable. 

This estimate has a minimal effect on the size of the 
catastrophic and outlier pools. The outlier pools referred to 
by the commentor were estimated by the department when 
establishing the base rate for DRGs. The pools were estimated 
as a percentage of the estimated medicaid payments for the DRG 
system. For FY 1994, the estimated medicaid payments were 
established as 93.5% of total hospital costs. For example, 
total 1991 hospital costs were $38,066,572 and 93.5\ of this 
figure is $35,592,245. The outlier pool was estimated to 
represent approximately 7.7% of $35,592,245 and the catastrophic 
pool approximately 6.4% of $15,592,245. The estimated pools 
were then used in the calculation of the base rate for the DRG 
system. To date, outliers are paying on the average 6.65% of 
the DRG payments for 1994 and catastrophic cases are paying on 
the average 3.9% of the DRG payments for 1994. The estimate of 
discharges is used only in the final calculations of 

Montana Administrative Ruytster 12-6/ 29/'J'> 



-1168-

catastrophic cases to determine if the catastrophic case 
payments need to be prorated. 

COMMENT: Hospitals remain opposed to the recommended changes in 
outpatient payment changes. Montana hospitals and MHA are not 
opposed to the creation of prospective payment schemes, per se. 
We are opposed to new schemes which include the same problems as 
inpatient prospective payments, and which will predictably lead 
to payment adequacy issues in the future. Chief among the 
concerns is that incentives for physician and other health care 
providers are not aligned with the incentives in the department 
proposals. SRS is also adopting hospital fee schedules even 
though historical evidence suggests fee schedules promote higher 
utilization of care. Combining these problems in response to 
growing outlays of medicaid dollars is hardly a reasonable 
course of action. Montana hospitals and MHA urges the 
department to reconsider its policies and continue work toward 
development of a workable payment system for outpatient 
services. 

Rf;SPONSE: one of the department's goals is to ensure that 
medicaid recipients receive quality health care, efficiently 
provided. In contrast to traditional cost reimbursement, 
prospective payment methods are intended to encourage hospital 
efficiency, increase fairness by paying similar rates for 
similar services and reduce the administrative burden of the 
system for both hospitals and the department. 

We are pleased that the association does not oppose prospective 
payment methods in general. The department's approach is to 
phase in prospective payment, thereby providing hospitals time 
to adjust to the new incentives to be efficient. We have 
consulted extensively with hospitals about payment for 
outpatient services, and we will continue to welcome specific 
suggestions about prospective payment methods that would be 
suitable for Montana. In addition, the department is working on 
aligning incentives for physicians with those of hospitals and 
we would entertain any suggestions that the commentor has to 
accomplish this. 

The department believes that the use of fee schedules for 
physician and hospital services will encourage provider 
efficiency. Under fee schedules, some providers may increase 
utilization. The Health care Financing Administration often 
builds into its payment rate an assumption that utilization will 
increase. The department reminds providers that the medicaid 
rules require that all services be medically necessary. 
Utilization should be based upon patient medical needs rather 
than the hospital's financial interests. 

COMMENT: Access to physician office care is the only legitimate 
way to deflect inappropriate use of the emergency room. 
Passport physicians must be required to provide needed recipient 
education about wise use of medical care, together with better 
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access to alternative medical services. The department should 
amend the Passport to Health program by adopting a standard for 
timely access to physician office services. 

RESPONSE: The department has taken a number of steps to assure 
physician office access and to educate and guide recipients in 
utilization decisions. The department utilizes several methods 
to provide PASSPORT recipients and PASSPORT providers on-going 
education. The purpose of this education is to provide both the 
recipient and the provider a description of the program with 
emphasis on appropriate utilization of medical services. 
Examples include: 

Out-Reach - When medicaid recipients are required to 
enroll in the PASSPORT program a telephone call is 
made to the recipient to explain the PASSPORT program 
and tell them what their responsibilities are. If the 
recipient cannot be reached by telephone, a card is 
mailed to the recipient requesting that they call an 
800 number. When the recipient calls, the PASSPORT 
program is reviewed with them. 

Check-Stutters At least once a year medicaid 
recipients receive a "check stuffer" which explains 
the main points of the PASSPORT program. This check 
stutter is available to doctors' offices to use in 
recipient education. 

General Medicaid Booklet - A general medicaid booklet 
which explains the PASSPORT program and other medicaid 
programs was distributed to all medicaid recipients in 
July 1994. This booklet is provided free of charge 
and is available to physicians and hospitals for 
distribution. The booklets are being distributed by 
the county offices, doctors' offices, etc. 

State-wide information meetings - statewide 
informational meetings were held in 1994. 
recipients were encouraged to attend these 
The PASSPORT program was explained and 
questions were answered. 

medicaid 
Medicaid 

meetings. 
recipient 

Provider newsletter - PASSPORT providers receive a 
monthly newsletter. New ideas for recipient education 
are presented in these newsletters. 

Video - A video explaining the PASSPORT program and 
other managed care programs is being prepared and will 
be available to county offices for use in recipient 
education. 

Recipient newsletter - A recipient newsletter is being 
developed and will be mailed to recipients twice a 
year. 
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PASSPORT recipient handbook - A PASSPORT recipient 
handbook is provided to all PASSPORT recipients. This 
handbook explains the program and responsibilities of 
the recipient. 

Hot line There is a well-publicized toll-free 
hotline that PASSPORT recipients can call and get 
PASSPORT information, enroll in PASSPORT, change a 
PASSPORT provider and ask general medicaid questions. 

The department monitors physician access for PASSPORT recipients 
through quality assurance reviews. A survey is distributed to 
a sample of PASSPORT recipients requesting feedback on a variety 
of issues. One of the specific issues is access to the PASSPORT 
provider. In recent findings, 44\ of recipients responded they 
could obtain an appointment within one day. The majority of 
recipients, 94%, responded that they were able to get an 
appointment within one week. Another assessment was on the 
length of time a recipient must wait in the office before seeing 
the health care provider. Responses were overwhelmingly 
positive, with 75% able to see their provider within 20 minutes. 

The department does have requirements and standards for timely 
access to physician office services, contained in the 
administrative rules and contracts with PASSPORT physicians. In 
accordance with ARM 46.12.302, "Providers shall render services 
to an eligible Medicaid recipient in the same scope, quality, 
duration and method of delivery as to the general public, unless 
specifically limited by these regulations." In addition, the 
medicaid contract with PASSPORT providers specifically states: 
"The PCP shall not utilize discriminatory practices with regard 
to enrollees such as separate waiting rooms, separate 
appointment days, or preference to private pay patients." 

COMMENT: MHA urges the department to reconsider the exclusion 
of cardiac-rehabilitation services from medicaid coverage. The 
history behind the exclusion is one of an arbitrary and 
capricious administrative action by SRS. The department should 
invest in prevention and rehabilitation as a means of reducing 
future medical costs. Under current policy, SRS pays for high 
cost treatment of cardio-pulmonary disease, but refuses payment 
for palliative care and rehabilitation. If the department 
declines to provide coverage for this important service, the 
department should provide the reasoning for its exclusion. In 
addition, MHA also requests that the department make available 
the historical records the department produced in creating this 
public policy. 

RESPONS~: The current rule excludes coverage of cardiac 
rehabilitation and other educational programs. The proposed 
rules merely reorganize the current rules and do not change 
policy. Current medicaid policy excludes coverage of 
educational services. This has been the medicaid policy since 
the early 1980's. The department is researching its records 
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regarding this policy decision and will make them available to 
the commentor. The department will not change the 
administrative rules to cover this service at this time. 
Changing this policy would have a significant impact on the 
Medicaid program. Medicaid has received numerous requests to 
cover cardiac rehabilitation services and other educational 
programs. The department will review its policy on coverage of 
these services and will discuss this issue with hospital 
providers. If the department can document the cost-benefit of 
providing these services, we will give strong consideration to 
including them in the future. Any information hospitals can 
provide to help document this finding would be appreciated. 

COMMENT: MHA opposes the department's exclusion of maintenance 
therapy in the outpatient rules. such care is covered in the 
nursing facility setting as part of the daily payment rate, and 
it should be available to the general medicaid population. The 
department policy should include coverage for preventive care at 
lower costs rather than waiting for higher cost care after the 
deterioration of patient condition over time. How else does the 
department reason many optional services should be retained in 
the Medicaid program? 

RESPONSE: Maintenance therapy is covered in the nursing 
facility setting because nursing facilities are required by 
federal law to provide routine physical therapy services to 
maintain range of motion for residents. Maintenance therapy is 
not a covered service under the medicaid therapy rules or under 
medicare rules and regulations. Basically, this is because it 
generally does not involve complex and sophisticated therapies 
and procedures and, consequently, does not require the skill and 
judgment of a qualified therapist for safety and effectiveness. 
Limited funding is available and the department cannot cover 
every service and must exercise discretion to determine the 
relative priority of various services. The department provides 
coverage of services such as well-child visits and mental health 
services, but does not cover maintenance therapy. The proposed 
changes to the medicaid outpatient hospital rules as they 
pertain to therapy services are not a new policy of the Medicaid 
program, but a clarification of current policy. No changes will 
be made to the proposed rules as requested by the commentor. 

COMMENT: The department should modify paragraph (e) (ii) of ARM 
46.12.507(3), deleting the requirement that a physician must 
provide "direct, personal supervision" of outpatient therapeutic 
services provided outside a hospital. MilA believes the language 
of paragraph (b)(iii) is more appropriate and factually true. 
All care rendered by a hospital, regardless of setting, remains 
the responsibility of the hospital medical staff. 

RESPONSE: This portion of the proposed rules was designed to 
toll ow medicare guidelines for outpatient hospital services. 
Hospitals have previously criticized the rules as not clearly 
defining covered services. The pr"oposed rules specify coverage 
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by following medicare guidelines in the coverage of outpatient 
hospital services. The policy this commentor is referring to 
involves outpatient hospital services provided outside the 
hospital. Under current medicaid rules, services provided 
outside the hospital are not covered by medicaid, as the rule 
covers only "services provided in a hospital." 

The proposed change follows medicare in allowing certain 
outpatient services to be provided outside the hospital. 
Medicare regulations (HCFA - Pub. 10, 230.2) qualify this policy 
with a distinction between diagnostic and therapeutic services. 
Therapeutic services, which must be incident to physician's 
services, are covered when furnished outside the hospital only 
if there is direct personal supervision by a physician. 
Outpatient physical therapy, occupational therapy and speech 
therapy are not subject to the direct physician supervision 
requirement. The department will include this exception 
language in the final rule. The provisions of the proposed rule 
in ARM 46.12.507(3) (b) (iii) are appropriate with respect to 
services provided in the hospital, but further restrictions 
apply when the services are provided outside the hospital. 

COMMENT: MilA supports the amendment to the proposed rule to 
provide 62% of charges to sole community hospitals and 60% of 
charges to other hospitals for clinical diagnostic lab services. 
The commentor notes the department has transposed the percentage 
amounts in the proposed rule. 

RESPONSE: We recognize the percentages are transposed and these 
will be corrected in the final rule. 

COMMENT: MHA remains adamantly opposed to the fee schedule 
proposed for imaging services. The RBRVS fee schedule does not 
include any hospital cost information. The medicare fee 
schedule is based on physician office practice costs. It is 
patently unfair to pay hospitals using this fee schedule as 
hospitals face tougher standards for personnel and quality than 
physician office imaging. Plus hospitals provide 24 hour a day, 
every day, access. 

CQMMENT: Some commentors compared their current medicaid 
reimbursement with the proposed SRS fee schedule and have stated 
that the proposed rate fee is well below the current medicaid 
reimbursement rates. The proposed fee is based upon physician 
reimbursement services rather than hospitals. our costs are not 
equitable to a physician's office practice and therefore our 
rates also do not follow. The commentors provided examples of 
some of the differences. 

RESPONSE: The department has deleted the proposed rules 
regarding fees for imaging and other diagnostic services. The 
department wi 11 review this issue further, develop a revised 
methodology and propose a new rule at a later date. 
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The proposed rules were designed to make payment amounts more 
predictable for hospitals, to encourage efficiency and to 
simplify medicaid payment methods by making them similar to 
medicare. The proposed changes included fee schedules for 
imaging and other diagnostic services based upon 100% of the 
technical component of the medicare fee schedule. Since the 
original proposal, Abt has been able to analyze medicare cost 
reports and to make more precise and reasonable estimates. It 
is clear that medicaid's current payments for these services are 
more generous than medicare's. Based upon continuing analysis 
of the proposed methodology, the department has found that the 
proposed fee schedule would result in payment levels 
significantly below current levels. We expected some decrease 
in payment levels, but we did not expect such a significant 
decrease as would have occurred. Based upon this finding, the 
department decided to delay implementation of the imaging and 
other diagnostic fee schedules until a later date. Therefore, 
the proposed changes to the outpatient rule for imaging and 
other diagnostic services has been deleted from the rules. 

COMMENI: The proposed medicaid fee schedule for imaging 
services indicates a zero payment for mammogram screening under 
HCPCS code 76092. 'l'he Ileal th Care financing Administration 
(HCFA) covers the performance and interpretation of screening 
mammogram every one to two years, depending on the beneficiary's 
age and risk factors. For 1995, the approved payment for the 
screening of mammogram technical component is $41.40. We 
suggest that medicaid adopt a similar payment process and 
reimbursement amount for screening of mammogram as approved by 
HCFA. We believe that such a rule would encourage the screening 
of mammogram to aid in aarly detection of breast cancer and 
early treatment. 

RESPONSE: The department fully agrees with this comment and 
apologizes for the erroneous zero rate for this procedure. It 
was purely an oversight on our part that this fee schedule was 
released with a zero rate for mammography screening. Our 
consultants identified this zero rate in the medicare fee 
schedule and recommended options for the department to consider. 
Medicaid does cover this procedure and it will be reimbursed by 
medicaid if the service is provided in a certified MQSA 
(Mammography Quality Standards Act) facility, as determined by 
the department of health and environmental sciences. A rate for 
this procedure will be included in the tee schedule for imaging 
and other diagnostic services to be proposed at a later date. 

COMMENT: We oppose the department's proposal to pay hospitals 
$20 far a "non-emergency", non-authorized emergency room visit. 
Abt Associates recommended a basic fee for the emergency room 
consistent with a brief encounter, plus payment for lab and 
radiology. Because federal law requires hospitals to provide 
whatever medical services are needed to determine whether a 
medical emergency exists, hospitals should be paid in accordance 
with the department's normal policy. One commentor suggests 
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that the department either adopt Abt's recommendation to allow 
payment for lab and radiology in addition to the screening fee, 
or to provide a screening fee of $60. 

COMMENT: The proposed emergenc_y room screen fee for non­
emergent emergency room serv1ces is extremely low and 
unacceptable. We believe that if we are to adopt a one-time 
fee, that the fee should be a minimum of $50.00 for the 
emergency room services, including other ancillary services such 
as laboratory, imaging, etc. 

COMMENT: In regard to the non-emergency fee of $20, we would 
request you reconsider this policy. While your attempts to 
steer patients to proper venues for cost effective services is 
appreciated, please do not penalize hospitals for those patients 
who need and uti 1 ize our services. We would ask that you 
increase the fee to $50-$60 or allow us to bill for any 
ancillary services while receiving the $20 screening fee. It 
seems rather ridiculous that hospitals are asked to provide a 
multitude of technical services for $20 while you and I take our 
pet to the veterinarian and expect to pay no less than $50-$60 
a visit. 

CQMMENT: We need to treat patients in the emergency room who 
demand or need care. The $20.00 reimbursement for unauthorized 
ER services provided to PASSPORT recipients is unacceptable. We 
recommend an all inclusive fee of $60.00-$70.00 (minimum) or a 
lesser fee with all ancillaries and diagnostic services covered 
separately. 

RE§PONSE: 
hospitals 
states. 
radiology 
report) . 

Abt Associates recommended that the department pay 
a screen fee of $20, based on similar fees in other 

Abt Associates recommended that laboratory and 
services nQt be paid separately (see page 38 of their 

The screen fee is one part of the department's efforts to 
improve continuity of care provided to beneficiaries while 
ensuring care is provided in the most cost effective setting. 
On both counts, the emergency room is an inappropriate place for 
non-emergency care. The PASSPORT program was designed to give 
recipients a "medical home", and we hope that hospitals will re­
direct patients away from the emergency room when they make 
unnecessary visits. 

The screening fee proposed for hospitals is only part of the 
medicaid reimbursement policy for non-emergent emergency room 
services. Hospitals need to remember that not all emergency 
room services will be paid this screen fee. The screen fee 
applies only to those cases where a PASSPORT recipient receives 
services in the emergency room that are not authorized by the 
recipient's PASSPORT provider because they are not medically 
necessary, and the diagnosis for the service is not on the 
department's broadly defined list of emergency diagnoses. When 
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an ER service is provided that does not meet these two criteria, 
the hospital claim would be paid at $20. 'rhe professional 
services provided by a physician in the ER will continue to be 
paid under the current medicaid reimbursement rules. The screen 
fee combined with the physician reimbursement would result in 
medicaid payment of approximately $45-$91. 

If a claim is paid with the screen fee and the hospital 
disagrees with the PASSPORT provider denial, the hospital can 
appeal the denial through the PASSPORT program. This appeal 
could be made if in the opinion of the hospital medical staff 
the services were considered to be an emergency. In addition, 
if an ER service requires considerable resources from the lab 
and imaging department, the claim would more than likely be 
authorized by the PASSPORT provider. If it is not authorized, 
the services can be appealed through the PASSPORT program. If 
these services are subsequently determined to be an emergency 
the claim will be paid under the current cost based 
reimbursement methodology. 

The department recognizes the hospital's legal and moral 
obligation to screen all patients to determine whether an 
emergency condition exists and, if so, to at least stabilize the 
patient. In the vast majority of cases that might be true 
emergencies, either the patient's diagnosis will be on the 
emergency diagnosis list or the PASSPORT provider will approve 
treatment. The screen fee is not intended to reflect the 
average cost of screening all patients. Rather, its purpose is 
to compensate hospitals for the expense of screening those 
patients who turn out neither to have an emergency nor to have 
a condition for which the PASSPORT provider authorizes 
treatments. These cases will obviously be the simpler cases. 
Hospital providers need to remember that in the recent past, 
hospitals received no payment for patients whose care was not 
authorized by the PASSPORT provider. Under the proposed policy 
hospitals will receive reimbursement for the screen and, if the 
above conditions apply, cost based reimbursement as usual. 

After further consideration, the department has reconsidered the 
proposed policy on a bundled payment for the screen fee based 
upon the comments received and additional analysis by the 
department and Abt Associates. The department will revise the 
rule to allow hospitals to be paid separately for laboratory, 
imaging and other diagnostic services in addition to the screen 
tee. The screen fee will remain at $20, as originally proposed, 
and represents a bundled tee for all other outpatient hospital 
services as defined in the rule. 

COMMENT: The department's $20 screen fee proposal creates a 
perverse incentive for physicians and HMOs to dump patients on 
emergency rooms for routine screening and treatment. If SRS 
devalues expensive hospital treatment settings there is no 
barrier to physicians who would decline timely access to the 
office setting in favor of private paying patients, while 
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pushing medicaid patients into the emergency room. SRS must 
properly maintain the relative value of emergency room care to 
physician care to avoid just this situation. SRS must carefully 
craft policies which align provider incentives, not continue to 
put providers at cross purposes. 

RESPONSE: As noted above, the department will revise the rule 
to allow hospitals to be paid separately for the laboratory, 
imaging and other diagnostic services in addition to the screen 
fee. The screen fee applies only to cases where the PASSPORT 
provider has not authorized the service and the diagnosis is not 
on the department's broadly defined list of emergencies. For 
all other emergency room visits, the hospital will receive 
reimbursement under the current cost based methodology. 
Hospital services are not being "devalued," but rather the 
department is paying for claims that previously were denied in 
their entirety. 

For cases where the screen fee is paid, non-emergent cases, the 
hospital is under no obligation to provide treatment. If 
treatment is provided by the hospital they must obtain the 
PASSPORT providers authorization. since physicians are paid on 
a fee-for-service basis, they forgo revenue when they "dump" 
patients onto the emergency room. Even if particular physicians 
wanted to dump patients, the hospital is under no obligation to 
treat patients in non-emergent cases where the screen fee is 
paid. The department does not believe its proposed changes 
would encourage physician to dump patients on hospital emergency 
rooms. Any physician that would engage in such strategies would 
do so under the current rule without regard to the level of 
hospital charges, since the physician is not required to pay for 
the hospital services. 

The department also has quality assurance reviews performed to 
monitor situations described by the commentor. A PASSPORT 
provider is under contract with the department to provide 
management of a recipients health care. Part of this contract 
is to provide access to primary care services to avoid 
unnecessary utilization of emergency room services. If a 
PASSPORT provider was acting as described by the commentor, the 
department would take necessary action to change the provider's 
practices or remove the provider from the PASSPORT program. 
Accordingly, the department doubts that the implementation of a 
$20 screen fee will result in physicians being any more likely 
to direct patients to the emergency room than they are now. 

When HMOs enroll medicaid beneficiaries, the HMO will be 
responsible for paying for ER services its enrollees use and at 
rates no lower than those used by the department. We expect 
HMOs to discourage patients from using the high-cost services of 
an emergency room. If for some reason a particular HMO 
encouraged its beneficiaries to visit the emergency room 
unnecessarily, this issue would be considered in the 
department's review of the quality of care the HMO provides. 
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COMMENT: A commentor offered observations regarding the ICD-9-
CM codes that are incorporated in the proposed changes. Massive 
changes were made in the ICD-9-CM coding book in 1994. Many 
fifth digits were added and this will affect many of the codes 
on the emergency diagnosis list. some codes represent acute, 
emergent conditions that are not on the list (382.9 acute otitis 
media; 518.82 respiratory distress; 599.0 urinary tract 
infection) . In addition, why is rape considered traumatic 
enough to warrant reimbursement for observation, being the only 
V71 code on the list? 

RESPONSE: The department obtained this list of emergency 
diagnosis codes from the state of Utah, through Abt Associates' 
study and evaluation of Montana's outpatient hospital 
reimbursement system. The emergency diagnosis list is a 
guideline for providers to use with regard to emergency room 
services for PASSPORT recipients. When a ER service is on the 
listing, medicaid will consider the claim to be an emergency and 
the claim will be paid even if the PASSPORT provider did not 
authorize the service. This listing is very generous according 
to our consultant and various physicians who have reviewed the 
list. The department plans to have this list reviewed by a 
committee of health care professionals. This committee, called 
the Peer Education and Review Committee (PERC), will review the 
emergency diagnosis list and make recommendations for the 
department to consider in updating the list. The comments noted 
above will be considered by the committee. 

COMMENT: The commentor does not oppose the creation of a 
partial hospitalization program, complete with prospective 
rates. The commentor does believe that the payment methodology 
should be updated to include the costs incurred by Shodair and 
Rivendell Hospitals for adolescent day treatment, and that the 
rates be tied to current DRG payment levels. 

COMMENT: The proposed rates for partial hospitalization are 
$196 for full-day programs and $147 for half-day programs. 
These are not lucrative rates but they can be accepted with 
increased utilization. It is our hope that medicaid has an 
increased interest in partial hospitalization and will use it 
when inpatient days are denied certification. We would prefer 
a full day per diem rate in the range of $225-$250. 

RESPONSE: The department welcomes support for the prospective 
payment approach to reimbursement of partial hospitalization. 
This program has grown considerably since July 1993 with the 
close of medicaid reimbursement tor freestanding inpatient 
psychiatric hospitals. We have spent considerable time with 
this program over the past year talking to providers and 
reviewing data. We recognize this program growth and as a 
result, the department has developed medicaid policy and program 
definition and requirements for partial hospitalization. 
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The issues raised by the commentor indicate that no prospective 
payment system can reflect the most up-to-the minute information 
regarding patterns of care. The rates proposed by Abt 
Associates, $178 for full-day and $133 for half-day, were based 
on patterns of care in 1993. The proposed rates were just 2% 
less than the average interim payments per day the department 
was making at the time. Any changes in the patterns of care 
delivered at Shodair and Rivendell will make a difference only 
to the extent that they affect the average cost of providing 
partial hospitalization services. This would also hold true for 
the patterns of care of other partial hospitalization providers 
in the state. 

The rate is linked to medicaid's actual payments for psychiatric 
inpatient care as a way to maintain partial hospitalization's 
place in the continuum of care. The continuum of mental health 
services ranges from acute care hospitalization to treatment in 
a residential treatment center to partial hospitalization to 
less intensive outpatient care. In this continuum of care, 
payment amounts for all services need to be proportionate to the 
degree of intensity across settings. As such the payment for 
full-day services was set at 40% of what medicaid actually pays 
per day of inpatient psychiatric acute care. Treatment provided 
for half-day services would be paid at 75% of the full-day rate. 

Abt Associates used the most recent actual data available at the 
time of the study which was for the period July through December 
1993. Providers have indicated to the department that partial 
hospitalization programs included services for children, 
adolescents and adults. The department updated the rate 
calculations using the same analysis on all inpatient psych DRGs 
and included more data than was available at the time of the 
study. This analysis identified a $490 average daily DRG rate, 
very close to Abt Associate's $460 average daily DRG rate using 
earlier data. 

The $490 average daily medicaid cost per inpatient psych DRGs 
includes the DRG base, capital payments and any outlier 
payments. The partial hospitalization rates are therefore set 
at $196 ($490 x 40%) for full-day services and $147 ($196 x 75%) 
for half-day services. We understand the argument that this 
actual figure should be updated to the current period using some 
measure of price change such as the increase in the DRG base 
price. Doing so, however, would remove the link to inpatient 
care as the payment rate is not based solely upon the base rate 
of DRGs, it includes capital payment5 and outlier payments. 
Applying the percentage increa5e in the DRG base price to the 
computed partial hospitalization rate inflates other costs of 
providing care not related to an inflationary percentage. 

The department believes the approach used results in reasonable 
and adequate rates for 1995-1996. Updates to this rate will be 
made in tandem with actual changes in payments for inpatient 
psychiatric care. The result should be simpler for all parties 
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concerned. The proposed fees of $196 and $147 are within the 
estimated costs of providers. In addition, one partial 
hospitalization provider presented the department examples of 
contracts with managed care entities andjor third party payers. 
In one example, the rate under contract was $195 for a full-day 
of care and $125 for a half-day of care. 

COMMENT: A commentor applauds the department for its efforts on 
partial hospitalization. There is some concern however 
regarding the rules on bundled rates. There is concern that 
recipients may be accessing medical services other than those 
provided by the hospital, such as pharmacists and therapists. 
The rule seems to imply that these services received by 
recipients are bundled into the prospective rate. 

RESPONSE: The bundled rate referred to in the proposed rule is 
not intended to imply that all services a recipient receives 
through medicaid are part of the prospective rate. The 
department recognizes that a recipient may receive services 
outside the hospital setting for other therapies, prescriptions, 
and physician services. The bundling referred to in the rule is 
intended for the diagnostic and therapeutic outpatient hospital 
services provided by the partial hospitalization program or 
another hospital. For instance, a prescription filled by a 
pharmacist outside the hospital is not part of the bundled rate. 
A drug or medication administered by the hospital as part of or 
incident to the partial hospitalization program is included in 
the prospective rate. The same logic would apply to therapy 
services. If a recipient was receiving therapy services as part 
of the plan of care while in the partial hospitalization program 
then it is included in the prospective rate. If the recipient 
received services, not part of the partial hospitalization 
program plan of care, from a therapist outside the partial 
hospitalization program then the service is not bundled and can 
be billed separately. Laboratory services are routinely ordered 
as part of providing partial hospitalization services. These 
services are considered to be included in the partial 
hospitalization rate. The department will add rule language to 
clarify what is included in the bundled rate. 

COMMENT: A commentor had a concern regarding intensive partial 
hospitalization. How do they transfer someone who is in a 
partial hospitalization program to the intensive outpatient 
hospitalization program. How do they certify for the next level 
of care? 

RESPONSE; The intensive outpatient hospitalization (IOP) 
services are designated as a measure to "step-down" a patient 
from the partial hospitalization program. During our review of 
the program several providers requested a step-down program 
from our utilization review contractor. In same cases, the 
provider wanted to wean a patient from the partial program but 
still provide services for a full-day or half-day. The lOP will 
allow for this step-down in care through authorization by the 
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utilization review contractor. This service will not be allowed 
as an entry level program for hospital psych services but is 
intended as a service to transition a patient to a less 
restrictive setting. 

COMMENT: The department proposes to reimburse dialysis at the 
medicare composite rate. Our medicare composite rate is 83\ of 
our current medicaid reimbursement amount. Though it barely 
covers our costs, this is one more decrease in revenue to 
absorb. 

RESPONSE: Given the standardized nature of dialysis services, 
the department will adopt the medicare reimbursement 
methodology. Many hospital providers identified to medicaid 
staff and Abt Associates during the outpatient hospital study, 
that medicaid should adopt medicare reimbursement principles 
where possible. Following medicare provides for uniform billing 
practices between the two payers and eases the administrative 
burden. For dialysis services, we are aware that medicaid pays 
more than medicare and we expected a reduction in medicaid 
payments. This reduction should be minimal, however, because a 
majority of the dialysis services are covered by medicare, and 
medicaid pays the crossover amount for co-insurance and 
deductibles. The medicaid only cases are estimated to be 
minimal considering nationwide about 7% of ESRD patients do not 
qualify for medicare. 

COMMENT: The administrative rule change process allows for a 
comment period in the hearing to submit our opinions. The 
proposed rule was published May 11, 1995, was received by our 
hospital May 17, 1995. on May 31, 1995, there is a scheduled 
hearing to review the proposed rule changes. All written 
comments, data, views and arguments must be submitted to the 
state no later than June 6, 1995. since the department has been 
working on these rules for many months, we believe that there is 
not a sufficient comment period for us to realistically evaluate 
the impact of these rules on hospitals in Montana. 

RESPONSE: The department has openly involved Montana hospitals 
and the Montana Hospital Association throughout this project. 
We have informed providers through presentations at association 
conventions, meetings with providers, and information provided 
to MHA. It is our understanding that MHA provided copies of the 
Abt study to all hospitals requesting input. In addition, the 
department and MilA formed a group of provider representatives 
upon which to discuss this project and solicit input. Several 
presentations were made to this group of providers regarding the 
recommendations and comment was received which was considered in 
the final recommendations and the proposed rules. The 
department feels it has adequately kept providers and MilA 
informed of the proposed changes. The department has not only 
met the legal requirements for allowing public comment and 
participation in these decisions, but has gone well beyond 
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minimum requirements in order to assure hospitals a full 
opportunity to participate in the process. 

5. Effective July 1, 1995, and in accordance with Chapter 
546 of the 1995 Legislature, the Department of Social and 
Rehabilitation Services is abolished and its duties and programs 
will be assumed by the new Department of Public Health and Human 
Services. In accordance with 2-15-135, MCA, all references in 
these rules to the Department of Social and Rehabilitation 
services will be changed to the Department of Public Health and 
Human Services. 

6. The rules will become effective July 1, 1995. 

Rule RevJ.ewer 
?sl1.3l~ 

D1rector, Soc1al and 
Rehabilitation services 

Certified to the Secretary of State June 19, 1995. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 
46.12.550, 46.12.551 and 
46.12.552 pertaining to 
medicaid home health 
services 

NOTICE OF THE AMENDMENT OF 
RULES 46.12.550, 46.12.551 
AND 46.12.552 PERTAINING TO 
MEDICAID HOME HEALTH 
SERVICES 

TO: All Interested Persons 

1. On May 11, 1995, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment of rules 46.12.550, 46.12.551 and 46.12.552 pertaining 
to medicaid home health services at page 808 of the 1995 Montana 
Administrative Register, issue number 9. 

2. The Department has amended rule 46.12.551 as proposed. 

3. The Department has amended the following rules as 
proposed with the following changes: 

46.1?.550 HOME HEALTH SERVICES. DEFINITION~Subsections 
(1) through (3) (b) remain as proposed. 

li~ERVICES AVAILABLE UNPER THE personal care attendant 
services PROGRAM: and 

Subsections (3) (b) (ii) through (6) remain as proposed. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101, 53-6-131 and 53-6-141 MCA 

46.12.552 HOME HEALTH SERVICES. REIMBURSEMENT Subsections 
(1) through (5) (B) remain as proposed. 

161 for home health agencies located within the borders of 
the state for services provided on or after July 1, 1995, the 
reimbursement fee for a home health service. EXCEPT FOR A HOME 
HEALTH AIDE SERVICE. IS 60% OF THE AVERAGE OF THE PROVIDER'S 
MEDICARE COST LIMITS FOR SKILLED NURSING, PHYSICAL THERAPY. 
SPEECH THERAPY AND OCCUPATIONAL THERAPY SERVICES. ie tbe lower 
!!& 

:f. a) tfie pre•,•ider' e. mwtemar'( ehanree r er 
Cal THE REIMBURSEMENT FEE FOR HOME HEALTH AlOE SERVICES IS 

60\ OF ~-PROVIDER'S MEDICARE COST LIMIT FOR TijAT SERVICE. 
:f:!ll~.% ~-pro.•ider's fftcdioa.-e coot limit ~:t:ltll 

eateger't' of ser\ieer 
Subsections (7) through (7) (b) remain as proposed. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101, 53-6-131 and 53-6-141 MCA 

4. The Department 
commentary received: 

has thoroughly considered all 
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COMMENT: Additional language should be added to ARM 46.12.550 
(3) (b) (i), relating to the definition of horne health services, 
to clarify that the department is segregating programs rather 
than excluding specific activities. 

RESPONSE: The department has clarified the rule by specifically 
stating that horne health services do not include the services 
provided through the medicaid personal care services program. 

COMMENT: Language should be added to ARM 46.12.551, home health 
requirements, indicating that the department's review for 
purposes of prior authorization is intended to determine the 
medical need for continued agency care rather than to redirect 
patients to other care providers. The department should not 
interfere with the recipients' choice of providers. 

RESPONSE: The language of the provision does not direct the 
change of provider or otherwise address the status of the 
provider. The purpose of the review for prior authorization 
purposes is to determine the appropriateness in terms of medical 
necessity of continued care for the person. The review will 
also address the availability and the appropriateness of other 
services under the Medicaid program, specifically private duty 
nursing services provided through the home and community 
services program. 

COMMENT: ARM 46.12.552(1), as amended, does not make any sense 
and should be deleted. 

RESPONSE: The provision provides a general description of the 
purpose of the rule. 

COMMENT: The provisions at ARM 46.12.552(2), (3), and (4), 
providing reimbursement rates tor services delivered prior to 
the effective date for the new reimbursement rates, should be 
repealed. 

RESPONSE: The provisions will remain in the rule for the 
duration that there are services delivered subject to those 
rates for which cost-settlements will be necessary in the 
future. The continued presence of those provisions will serve 
to guide the department and providers in the reimbursement of 
services delivered prior to July 1, 1995 that remain subject to 
cost settlement. 

COMMENT: The new reimbursement rate for in-state providers of 
home health services at ARM 46.12.552(6) (b) should only include 
the medicare cost limit. The inclusion of the provider's rate 
is unnecessary. 

RESPONSE: The provider's rate or customary charge has been 
removed from the rule. 
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COMMENT: since the department determined that almost no 
medicaid clients utilize services to the limit proposed in the 
rules, the department should not need to develop limits. 

RESPONSE: The department established limits upon services based 
upon actual utilization of services. Since 92% of all 
individuals receive less than 75 skilled nursing visits per 
year, this limit would affect B% of our service population. The 
department seeks to insure that the services are necessary and 
are being delivered in the most efficient manner by prior 
authorizing those cases using higher levels of services. The 
medically necessary definition at ARM 46.12.102(2), is the basis 
of this decision. 

COMMENT: The department should not be limiting access to home 
health services when the department is seeking to control 
hospital and nursing facility use. Availability of horne health 
services is important to the viability of the horne health 
organizations that medicaid may be contracting for services 
from. 

RESPONSE: The provisions, relating 
services, are primarily intended to 
provided to persons for whom the 
appropriate. Improved oversight of 
result in a significant movement 
restrictive settings. 

to use of home health 
assure that services are 

services are medically 
utilization should not 
of persons into more 

COMMENT: A hospital provider of horne health services opposed 
adoption of two reimbursement methodologies. One was a rate 
that is the average of 60% of all agencies cost limits. The 
other was to establish a fee for all services that would them be 
compared against usual and customary fees. 

RESPONSE: Neither of these methodologies is in the adopted 
reimbursement methodology. 

COMMENT: There should be written confirmation of benefit under 
the prJ.or authorization system. Could the fax system, as 
currently used for eligibility information, also be used for 
prior authorization. 

RESPONSE: The department will be utilizing a prior 
authorization system that may be accomplished via fax machine or 
telephone. The department will send to the providers a 
description of this process via letter shortly after July 1 1 
1995. 

COMMENT: The proposed reimbursement rate would adversely affect 
those agencies that provide the costly high tech horne health 
care or have need of intensive services. 

RESPONSE: Due to the 
reimbursement system, 
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substantive inequities 
the department chose 

in the current 
a reimbursement 
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system that would address the existing inequities. In addition, 
the reimbursement system is designed to be simple to administer. 

COMMENT: How does the proposed cap accommodate future increases 
in the cost of providing care. 

RESPONSE: The reimbursement 
reimbursement of actual costs. 
with the medicare cost limit. 

rate is not predicated upon 
The rate, however, will change 

COMMENT: Has the department considered how to ration care for 
patients, if necessitated by the proposed cap on reimbursement. 

RESPONSE: The department does not anticipate that the 
reimbursement rate would result in rationing of care. The rate 
will not significantly affect total expenditures on home health 
care by the Medicaid program. 

COMMENT: The department should authorize additional services 
when necessary and in an efficient manner. 

RESPONSE: The department's medicaid regional program officers 
will be prior authorizing visits in excess of the limits adopted 
in the rules. Each case will be reviewed to determine if the 
service continues to be medically necessary as defined at ARM 
46.12.102. A form will be provided to agencies to complete for 
this purpose. 

COMMENT: The departments should clarify why an interim 
percentage rate is needed for services provided after July 1, 
1995. 

RESPONSE: ARM 46.12.552(1) through (5) describes the 
reimbursement methodology for services provided prior to July 1, 
1995. The interim rate applies to the services delivered prior 
to July 1, 1995. The department will not apply an interim 
percentage for services delivered after July 1, 1995. The rates 
for services delivered after July 1, 1995 are those specified in 
ARM 46.12.552(6) and (7). 

COMMENT: The department should repeal ARM 46.12.552(2) of this 
part. The department cannot adopt rules retroactively reducing 
the payment amount due providers. 

RESPONSE: ARM 46.12.552(2) describes the reimbursement 
methodology for services provided prior to July 1, 1995. This 
section of the rule is retained as services delivered in state 
fiscal year '93, '94 and '95 have not yet been cost settled. It 
will remain in effect until the cost settlements for all 
services provided prior to July 1, 1995 are completed. 

coMMENT: Many comments were received stating that the proposed 
reimbursement methodology is not sufficient to cover the costs 
of providing home health care services. 
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The reimbursement methodology reimburses most providers at 
approximately the same level of payment they currently receive 
after cost settlement occurs. The rule change is intended to 
establish a more equitable reimbursement rate, to establish a 
reimbursement methodology that eliminates cost settling, and to 
establish a reimbursement rate that did not raise the total 
expenditures for the program. The department examined the 
current reimbursement levels of 32 providers and noted that only 
2 of these providers receive a reimbursement level equal or 
greater than their medicare average cost. The current 
methodology has been in place since 1991 and the department has 
received only one formal appeal of the methodology, indicating 
to the department that the current reimbursement level, after 
cost settlement, is sufficient to provide quality services. 

The reimbursement methodology as adopted has been modified from 
the methodology as proposed to allow for the weighting of all 
skilled services. This methodology will provide reimbursement 
at a slightly higher rate for the skilled services than would 
have resulted from the methodology as originally proposed. The 
department will establish one set rate of reimbursement for 
skilled nursing, physical therapy, speech therapy and 
occupational therapy for each agency. This will be accomplished 
by averaging 60% of the medicare cost limit for each category of 
service to create a single rate. The reimbursement for home 
health aid services will remain at 60% of the provider's 
medicare cost limit for home health aid services. 

COMMENT: The proposed rule reducing the provider's medicare 
cost limit to 60% per category of service does not indicate the 
cost limit in reference to medicaid. 

RESPONSE: ARM 46.12.552(6)(a) and (b) provides the framework 
for reimbursing for services after July 1, 1995. The department 
is not reducing the medicare cost limit of the agency. The 
department is establishing that the rate of reimbursement shall 
be no more than 60% of this cost limit. The medicare cost limit 
is a benchmark of cost limits published by the Health Care 
Financing Administration. 

COMMENT: If the cost limit stated is the medicare cost cap, 
when was it published and what is the effective date? 

RESPONSE: This information was published on February 14, 1995 
in the Federal Register on page 8389 under the title "Medicare 
Program: Schedule of Limits on Home He a 1 th Agency Cost Per 
Visit." The effective date section states: "The revised 
schedule of limits on IIIlA costs set forth in this notice is 
effective for cost reporting periods beginning on or after July 
1, 1993. The OBRA '93 provision providing that there be no 
changes in the HHA cost limits for cost-reporting periods on or 
after July 1, 1994 and before July 1, 1996, as set forth in this 
notice, is (also] effective for cost reporting periods which 
begin on or after July 1, 1994." 
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COMMENT: The new reimbursement methodology is far below the 
average cost of $77.89 for a skilled nursing visit based upon a 
survey of 16 agencies. 

RESPONSE: The department is not bound to reimburse the cost of 
providing services. This figure appears to be misleading as it 
does not account for the affect of cost settlement. The 
department is settling on an average of $58.72 per visit, based 
on FV92 cost settlement data for 31 agencies. Since a majority 
of these agencies settle on the medicaid index fee, which does 
not adjust yearly after 1991, this average is not expected to 
change. 

COMMENT: Various alternative rates of reimbursement were 
suggested including: reimbursement at 80\ of the medicare upper 
cost limit for the first year with some sort of review system 
after that; reimbursement at 75% of the medicare upper cost 
limit; and 95% of the medicare upper cost limit. 

RESPONSE: The department has set the reimbursement at 60% of 
the medicare cost limit. The suggested higher rates would 
result in an increase over current reimbursement, which is not 
the intent of this rule amendment. 

COMHENT: The reimbursement rate will result in a loss over the 
reimbursement received under the current methodology because the 
cost analysis used by the department was based on 1991 settled 
costs rather than on 1995 costs. 

RESPONSE: The analysis was based on settlements of the state 
FY92 as this is the roost recent set of complete data available 
to the state. These figures were indexed forward to reflect the 
projected settlement figures of state FV 95. Additionally, a 
majority of these settlements were made on the medicaid index 
fee. This fee stopped growing at the end of state FV91. Unless 
agencies have significantly reduced their charges or cost, the 
medicaid index fee will be the amount the department cost 
settles on for state FV 93, 94 & 95. 

COMHENT: The department should adopt a later effective date due 
to the fact that the notice was not received in a timely manner. 

RESPONS];;: The effective date is July 1, 1995. Delaying the 
implementation date would subject providers to cost settlement 
on a partial year and recipients would be subject to pro-rated 
limits if a different date was selected. 

Notice of the rule amendments was published on May 11, 1995 in 
Issue No. 9 of the Montana Administrative Register published by 
the Secretary of State. A hearing on the proposed rule changes 
was held on June 1, 1995. Interested persons and entities were 
able to submit written comments up to the date of June 8, 1995. 
Copies of the proposed changes to the rules were sent out to all 
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persons who had in past specifically asked to be informed of 
changes in home health rules. 

COMMENT: The department should adopt a ratio of medicaid 
payments to provider costs consistent with the levels allowed 
hospitals, nursing homes and pharmacies. 

RESPONSE: The federal regulations 
setting reimbursement methodologies 
provider type. The legislature has 
eliminate cost based reimbursement. 
proposed methodology is adequate 
intent to contain costs. 

give states options for 
that by necessity vary by 
directed the department to 
The department believes the 

and meets the legislative 

COMMENT: The department is creating a disincentive to provide 
services to medicaid recipients due to the fact that 
reimbursement is not adequate. 

RESPONSE: The reimbursement methodology has been modified in 
the final adoption to include a weight for all skilled services. 
The department will reimburse at one set rate for skilled 
nursing, physical therapy, speech therapy, and occupational 
therapy. The fiscal impact of the change in reimbursement 
methodology, is minimal and to the advantage of the providers. 
The department does not believe a disincentive is being created 
based on the reimbursement methodology. Most providers will 
receive reimbursement prospectively at approximately the level 
they are currently receiving after cost settlement occurs. 

COMMENT: The department should provide for a mechanism to 
adjust the reimbursement rate. 

RESPONSE: The department choose the medicare cost limit as a 
basis for reimbursement because it would provide an adjustment 
approximately every two years. 

COMMENT: An incentive payment should be provided for agencies 
with cost effective operations. 

RESPONSE: The department is willing to review and consider any 
incentive proposals that are brought to its at tent ion. The 
development of an incentive aspect to reimbursement would be a 
long term project. 

COMMENT: The state can not make a change in payment methodology 
unless an amendment to the state plan has been submitted to and 
approved by the Health Care Financing Administration in 
accordance with 42 CFR 447.201. 

RESPONSE: The department has until the end of the quarter in 
which a change in reimbursement methodology takes effect to 
submit the state plan to HCFA. For the proposed changes, 
September JO, 1995 is the deadline to submit the state plan 
amendment to HCFA. 
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COMMENT: The department, in accordance with 42 CFR 44 7. 205, 
must provide notice describing the proposed change in 
reimbursement methodologies, give an estimate of any expected 
increase or decrease in the annual aggregate expenditures, 
explain why the agency is changing its methods and standards, 
and provide the opportunity for public review of the proposed 
changes and the submission of written comments. 

RESPONSE: The department met with the Montana Association of 
Home Health Agencies on the 20th of April and provided a 
description of the proposed change, an explanation of the change 
and requested written comments to the department through the 
rules process. The first notice of the proposed rules included 
a description of the proposed changes, and explanation of such 
changes as well as the methods on which to comment. 

In addition the department will also publish the economic impact 
of the reimbursement methodology in the Great Falls Tribune, the 
Missoulian and the Billings Gazette on Sunday June 18, 1995. 
This notice includes a method to comment. 

COMMENT: The Montana Medicaid program must establish its rate 
setting methodology with due consideration of the four mandated 
federal factors of economy, efficiency, quality of care and 
access to services. 

~PONSE: The department did address these issues when the 
methodology was established. 

The economic impact was calculated based upon data available 
from the last cost settled year, and indicates a minimal impact 
on the agencies. This proposed methodology is much more 
efficient as the provider receives essentially the same level of 
reimbursement under this method, as the previous method, but 
will not be subject to cost settling. This also will eliminate 
recouping of funds by the department. 

Currently, there are no significant quality of care or access 
problems. Quality of care and access to services should not be 
affected by the change in reimbursement methodology because the 
economic impact on most agencies will be minimal. There will be 
significant positive impacts for recipients of services from 
those agencies that have historically settled on a extremely low 
rate. Those agencies will now receive a higher more reasonable 
level of reimbursement. 

COMHENT: The state must engage in an analysis of actual costs 
ot home health agencies to determine whether its proposed 
methodology can be supported under the federal standards. 

RESPONSE: The department performed numerous analyses on cost 
reporting data before proposing the intended methodology. 

Montana Administ.cat.ive Regist.ec 12-6/29/95 



-1190-

COMMENT: Since the proposed medicaid reimbursement is at 60\ of 
the medicare cost limit and the medicare reimbursement is 
predicated on the medicare certification for conditions of 
participation, which conditions of participation will a horne 
health provider not be subject to for purposes of serving 
medicaid recipients? 

RESPONSE: The use of the medicare cost report in the medicaid 
reimbursement rate does not incorporate any requirements that 
the medicare reimbursement may be predicated upon. 

5. Effective July 1, 1995, and in accordance with Chapter 
546 of the 1995 Legislature, the Department of Social and 
Rehabilitation Services is abolished and its duties and programs 
will be assumed by the new Department of Public Health and Human 
Services. In accordance with 2-15-135, MCA, all references in 
these rules to the Department of Social and Rehabilitation 
Services will be changed to the Department of Public Health and 
Human Services. 

6. The rules will become effective July 1, 1995. 

Rule Rev1ewer ' 

;/ -;:::' .J 

~~ttL~· c:~"if-~<'6·~ u=ecor, OC1ai a d / 
Rehabilitation services 

Certified to the Secretary of state June 19, 1995. 
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BEFORE '!'HE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of Rule I and the 
amendment of rules 
46.12.555, 46.12.556 and 
46.12.557 pertaining to 
medicaid personal care 
services 

TO: All Interested Persons 

NOTICE OF THE ADOPTION OF 
RULE I AND THE AMENDMENT OF 
RULES 46.12.555, 46.12.556 
AND 46.12.557 PERTAINING TO 
MEDICAID PERSONAL CARE 
SERVICES 

1. On May 11, 1995, the Department of Social and 
Rehabilitation services published notice of the proposed 
adoption of Rule I and the amendment of rules 46.12.555, 
46.12.556 and 46.12.557 pertaining to medicaid personal care 
services at page 814 of the 1995 Montana Administrative 
Register, issue number 9. 

2. The Department has amended rule 46.12.557 as proposed. 

3. The Department has adopted [RULE I] 46.12.558, 
PERSONAL CARE SERVICES, PROVIDER COMPLIANCE as proposed. 

4. The Department has amended the following rules as 
proposed with the following changes: 

46.12.555 PERSONAL CARE, PURPOSE, SERVICEST-BBF±H±~±9N 
PROVIOEp, AND L!M!TATIQNS 
Subsect1ons (1] through (4) (d) remain as proposed. 
C5l Escort services are provided by a personal care 

attendant who accompanies the recipient, Seeert. eerY ieee are 
limited te aeeemPatlvinq tbe reei~ieAt. to a medical examination. 
treatment or for shopping to meet the recipient's essential 
health care or nutritional needs. Escort services are availab~ 
ealy when the reeieie!lt is t!Aable to ~erferm these t.MIIe eKeept 
w'ith tile aia sf a ~ersenal eare attendant. TO A RECIPIENT WHO 
REQUIRES PERSONAL CARE SERVICES ENROUTE OR AT THE DESTINATION. 
WHEN A FAMILY MEMBER OR CAREGIVER IS UNABLE TO ACCOMPANY THEM. 

Subsections (6) through (8) (a)(xvi) remain as proposed. 

AUTH: Sec. 53-6-113 and 53-2-201 MCA 
IMP: Sec. 53-6-101, 53-6-131 and 53-6-141 MCA 

46.12.556 PERSONAL CARE SERVICES, REQUIREMENTS 
Subsections (1) through (5) remain as proposed. 
(6) ~type and amount of Ppersonal care services must be 

specified in a plan of care which governs delivery of services. 
The plan of care for a recipient t9 must be er!iered APPROVED by 
a physician and developed by a reqistered licensed nurse 
employed by er eentraeted "itfi tfi~raat i!. provider. TI!E 
APPROVAL OF 'I'.!:ll;__SERVICE PLa!'L.M!Jm'.. BE RENEWED _AT_l.EAST ANNUALLY. 
Th.!L.£lan of care shall be de-!-i.yerea DEVELOPED based upon the 
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~ COMPLETION of the DEPARTMENT'S RECIPIENT reeiJ!ieot'a 
need$ profile as determined by the department PROVIDER. 

subsections (7) through (14) (f) remain as proposed. 
Cgl A QESCRIPTION OF THE PROPOSED SERVICE AREA WHICH MUST 

BE REFINED TO INCLUDE AT A MINIMUM COVERAGE OF THE ENTIRE AREA 
Of AT LEAST ONE COUNTY OR INDIAN RESERVATION. 

subsections (15) through (18) remain as proposed. 
Cl9l Personal care services are not available to 

recipients who live in homes which are not SAFELY accessible by 
ayiomebiles NORMAL MODES OF TRANSPORTATION. 

Subsections (20) through (20) (a) remain as proposed. 
Subsections (20) (c) and (20) (d) remain as proposed in text but 
are renumbered (20) (d) and (20) (e). Subsection (18) (g) remains 
as proposed in text but is renumbered (20) (b). Subsections 
(20) (e) and (20) (f) remain as proposed in text but are 
renumbered (20)(f) and (20) (c). Subsection (20) (g) remains as 
proposed. Subsection (21) remains as proposed. 

(i!-Gli) The Elepartmeot will pre•riEie provider shall give at 
least 10 days advance notice to a recipient when personal care 
services are terminated for any et the reasons listed in 
eueeeot:iens (H) (a) threuqh (e) , (h) 1 ( i) and--t*t subsections 
!20lfet(dl through C20l (g). 

{Z3l The provider may immediately but temporarily suspend 
services for the reasons listed in subsectionS ~i± !20llal 
THROUGH (20) (c). Following the temporary suspension of services 
the provider may enter into a eootraet AN AGREEMENT with the 
recipient to ensure that the violations of subsections (29l±fl 
1201 Cal THROUGH (20) (cl do not reoccur. If the recipient fails 
to abide by the term of the agreement services may be 
permanently terminated. 

Subsections (24) and (25) remain as proposed. 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-141 MCA 

5. The Department 
commentary received: 

has thoroughly considered all 

COMMENT: The definition of services as "medically necessary" 
was questioned based upon the limited amount of supervision and 
intervention by a supervising nurse. 

RESPONSE: The departme~t utilizes the term "medically 
necessary" as defined ln ARM 46.12.102(2)(a) through (e). 
Medically necessary is not defined as an interval of time, it is 
based on the type of service being required. 

COMMENT: The definition of escort needs to be clarified to 
include the type of tasks which are included in this service. 

RESPONSE: The department has amended the rule to so provide • 
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COMMENT: The department should consider extending assistance 
with animals to include pets who provide companionship to 
recipients. 

RESPONSE: The intent of this rule is to provide assistance with 
the care of an animal trained to assist the recipient in living 
independently. The department recognizes the therapeutic value 
ot pets, however this would expand the scope and consequently 
the cost of services. 

COMMENT: The department should consider reimbursing tamily 
members for providing personal care services. 

RESPONSE: Section 42 CFR 440.170(f) (Code of Federal 
Rregulations) prohibits payment for personal care services to a 
recipient's family member. 

COMMENT: Commentors suggested that the term physicians "order" 
be removed and the term "approval" inserted instead. 

RESPONSE: The department has amended the rule to so provide. 

COMMENT: The department should indicate the period of time the 
physician's approval covers. 

RESPONSE: The department has amended the rule to require an 
annual review. 

COMMENT: The department should add language to ARM 46.12.555(6) 
to indicate recipient participation in the completion of the 
recipient profile. 

RESPONSE: The recipient profile gathers information from 
various sources including the recipient and/or the recipient's 
representative. The department feels the design of the profile 
includes participation of the recipient and does not believe the 
rule needs to be amended. 

COMMENT: The department should clarify who is to utilize the 
recipient profile. 

RESPONSE: The department is 
implementation by the provider. 
clarification purposes. 

COMMf.:NT: The 
through (f) 
individuals. 

department should 
to allow for the 

providing the profile for 
The rule has been amended for 

rework ARM 46.12.556(14) (a) 
inclusion of self-employed 

RESPONSE: The department is unable to provide for such an 
inclusion. Under state and federal wage laws, if payments are 
made to these individuals, they would arguably be employees of 
the state. 
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COMMENT: Commentors felt that the requirement of a four month 
financial solvency for providers should be removed as it may 
exclude smaller vendors and that vendors should not go without 
payment for four months. 

RESPONSE: The department added this requirement as providers 
are not guaranteed immediate reimbursement for services. 
Reimbursement is granted when an appropriately completed "clean" 
claim is presented for payment. If the agency has difficulty in 
processing the claim, the provider may not receive reimbursement 
for a significant period of time. If a cash reserve is not 
available, attendants will go unpaid and recipients will 
potentially face service interruptions. 

COMMENT: Commentor would 1 ike the geographical area that a 
provider is willing to serve defined. 

RESPONSE: The department agrees, additional language has been 
added to ARM 46.12.556(14) to define a minimal service area as 
a county or Indian reservation. 

COMMENT: The department should consider amending ARM 46.12.556 
(17) to allow respite services for medical reasons as an 
exception to the rule. 

RESPONSE: The Personal care Services program is designed to 
deliver assistance with activities of daily living to promote 
the individual's independence and delay institutionalization. 
While providing such services, the caregiver may be relieved of 
some of these tasks. The design of the program provides for 
some support of the informal caregiver. Providing respite would 
require recipient oversight for a specific period of time. 
Services under this program are task oriented and time limited, 
which does not allow for the inclusion of respite services. 
Some respite services are available to individuals enrolled in 
the Home and Community Based Services program. 

COMMENT: The department should explain the intent of ARM 
46.12.556(18). 

RESPONSE: ARM 46.12.556(18) references the efficient delivery 
of services. It should be read in conjunction with the 
department's definition of "medically necessary" in ARM 
46.12.102 (2)(e), which states, "there is no other equally 
effective, more conservative or substantially less costly course 
of treatment more suitable for the recipient requesting the 
service". 

COMMENT: The department should eliminate "verbal abuse" from 
ARM 46.12.556(18)(a) as a reason for termination as it is 
subjective. 

RESPO~: 'rhe 
responsibility 

12-6/29/95 

department feels that the 
to treat their attendants 

recipients have a 
in an appropriate 
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manner, including verbally. Although there may be a subjective 
element to verbal abuse, complaints have been made in the past 
on this issue. If services are denied, the recipient has the 
right to request a hearing to determine if the verbal abuse is 
real and whether it merits termination of services. Through the 
hearing process a determination can be made regarding the 
behavior of the recipient. A determination of the 
inappropriateness of the verbal abuse will take into 
consideration the injury deficit or disability of the 
individual. 

COMMENT: The department should remove ARM 46.12.556(19), as all 
individuals who qualify for personal care services should 
receive them, regardless of where they live. 

RESPONSE: The department will modify the text of this rule to 
include •safely' accessible and replace automobile with normal 
modes of transportation. Providers do have a responsibility to 
provide services, however it should be in a safe manner and this 
includes the safety of the attendant enroute to the recipient's 
home. 

COMMENT: The department should modify ARM 46.12.556(18)(g) to 
clarify why a recipient can refuse personal care services. 

RESPONSE: Recipients can refuse services at any time as long as 
they are willing to deal with the outcomes of their refusal. 
The recipient may not ask for services not outlined in the plan 
of care, which would include asking attendants to perform 
unauthorized tasks or tasks in an unsafe or inappropriate 
manner. 

COMMENT: The notice period should be extended to two weeks, if 
not one month. 

RESPONSE: The notice period is ten days, to be consistent with 
other medicaid programs based on ARM 46.12.216(6). In addition, 
the provider must discuss all cases of potential termination 
prior to providing notice with the department. The department 
will insure that all recipients have been given adequate notice. 

COMMENT: Commentors suggested that language in ARM 46.12.556 
(23) be clarified to include methods of resolving problems prior 
to immediately suspending services. 

RESPON~~: The rule has been amended for clarification purposes. 

COMMENT: Commentors suggested alternative rates of $2.72, 
$2.74, $2.75 and $3.09. 

RESPONSE: The department has re-examined the reimbursement 
methodology and has chosen to remain at the $2-64 rate of 
reimbursement. In order to adjust this rate, the department 
must receive sufficient justification from providers, which 
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could be used in turn, to seek additional funding through the 
legislative process. 

COMMENT: Commentors provided general and specific comments 
regarding the method of establishing the reimbursement rates and 
offered alternatives. Commentors questioned why the proposed 
rate is lower than the current contracted rate. 

RESPONSE: The current contractor was reimbursed on a cost based 
contract with all expenses attributable to the program factored 
in. The department does not want to continue this approach and 
established a new rate based upon the reasonable costs of 
providing service. The rate is based upon the delivery of 
slightly more than four million units and includes such factors 
as: 

PCA wages & benefits; including training time and 
direct care 

Nurse wages & benefits; training, supervision, 
administration 

Scheduler/Clerical wages & benefits 
On-call and travel time 
Minimal overtime 
Employer taxes 
Normal office expenses 
OSHA requirements 
Mileage; with an offset for medical mileage 

income 
Liability insurance 
Administrative expense (legal fees and the like) 

COMHENT: During the hearing the department stated the rate 
does not include such items as PCA training time, scheduling 
time, recipient profiles/intakes, supervision time, 
administrative time and travel time. The department should 
amend the rate to $3.09 to include these costs. 

RESPONSE: The commentor misunderstood the response of the 
department. These factors are in the reimbursement rate 
established by the department. The misinterpretation results 
from the difference between what is a reimbursable visit and 
what is included in the reimbursement rate. Nurse supervision 
time spent in a recipient's home completing the initial or 
recertification profile, training the attendant in the horne, 
problem solving with the recipient in the horne and case 
conference time spent with other agencies, are all reimbursable 
as nurse supervision. PCA training time, scheduling time, 
administrative time and travel time were all included in the 
calculation of the reimbursement rate. The department will not 
adopt the suggested rate. 

COMMENT: Since the department is not paying for mileage, how 
does the department expect rural services to be delivered? 
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RESPONSE: Travel time is not billable to the department. 
Travel time was utilized as a factor in developing the unit 
rate, therefore the department has covered the cost. 
Reimbursement for excess mileage was discussed at the hearing. 
The department suggested to individuals present to provide 
written documentation to justify this addition. No comment or 
justification for add on mileage was presented to the 
department. 

COMMENT: Cornrnentars stated the department is not taking into 
consideration that it costs more, administratively, to manage a 
multi-vendor system. 

RESPONSE: The department does realize that a multi-vendor 
system has some administrative costs to it. However, the 
department does not have to reimburse for all costs which 
providers feel are necessary. The department has established 
the rate with significant coverage far administrative expenses. 

COMMENT: Cornmentor wants to know who and why the decision was 
made to set a prospective rate, rather than provide a cost based 
system. 

RESPONSE: The cost-based system was utilized when the 
department utilized a competitive bidding procedure to procure 
personal care services. The awarded contract forced the 
department to adjust the rate to reflect rising employer costs. 
The department selected a prospective payment method over a cost 
based method, to simplify reimbursement and provide an incentive 
tor providers to contain cost. Cost-based reimbursement 
involves continual negotiation, varying rates and cost­
settlement. Under prospective payment, the department can take 
advantage of efficient use of resources, while providers Who are 
cost effective can retain income. The decision was made by 
Nancy Ellery, Division Administrator, Joyce De cunzo, HCBS 
Supervisor and Barbara smith, Program Manager. 

COHMENT: Cornrnentors suggested the adoption of a third party 
grievance system. 

RESPONSE: The department requires the provider to provide 
notice to the recipient at intake of their grievance procedure. 
If a recipient does not have their issues resolved at this level 
they may utilize the department's fair hearing process. An 
individual may request and use assistance from any third party 
they choose. we believe recipient's rights are well protected 
with the current grievance system. 

COMMENT: commentors wanted to know who would be performing the 
compliance reviews and would the provider receive reimbursement 
for this time? 

RESPONSE: 
community 

The regional program officers 
Based Service Section of the 

Montana Admin1slrative Register 
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Division will be conducting these reviews under the guidance of 
the personal care program manager and the section supervisor. 
Minimal provider time will be spent in review. All providers of 
medicaid service are bound by federal law to make their records 
available for review. 

COMMENT: The department should include recipient satisfaction 
as part of the compliance review process. 

RESPONSE: The department included this in [RULE I] 46.12.558 
(5) (a). 

COMMENT: The department should consider contracting 
training to outside agencies or organizations, rather 
having this be the responsibility of the provider. 

for 
than 

RESPONSE: The department notes the benefits of such a training 
program, but declines adoption of such pol icy at this time 
because of the added costs. 

~I: What is the definition of a properly trained nurse as 
used in these rules? 

~~: The definition of a properly trained nurse is 
included in the department's policy and procedure manual for 
personal care services. Nurse supervisors must have documented 
training or experience in basic principles of supervision, 
interpersonal communication skills and knowledge of the personal 
care services program. 

COMMENT: The department should change the name from personal 
care services to personal assistance services. 

R~SPONSE: The department retains personal care services because 
that is the name the federal government uses for this service. 

COMMENT: The department should consider the adoption of a 
Passport type program to reduce the continual movement of 
recipients to different providers. 

RESPONSE: The department established a multi-vendor program to 
provide a choice of providers to recipients. Restricting how 
often these individuals can change personal care providers would 
not support individual choice. Under the Passport program, the 
client can change their choice of Passport provider but the 
ability to change is extremely limited. 

COMMENT: Commentor thinks the department should have a standard 
training curriculum. 

RESPONSE: The department has established the mandatory portions 
of the training program. The provider must include these topics 
in their training program. The department believes this method 
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will allow for greater flexibility for properly training 
attendants. 

COMHENT: commentor wanted to know if the nurse would be liable 
if the nurse delegates duties and a problem occurs. 

RESPONSE: The delegation of nursing duties would be subject to 
the rules of the nurse practice act. Issues of liability are 
outside the scope of these rules. 

COMHENT: The department did not address training in the rules. 
How will training be handled? 

RESPONSE: The guidelines for training are included in the 
department's personal care services policy manual. This policy 
manual will be given to enrolled providers. 

CQMMENT: The department should clarify ARM 46.12.556(16)(a), 
"if the parent is otherwise unable to provide the service". 

RESPONSE: The rule is intended to allow for the delivery of 
personal care services to children whose parents are unable to 
perform the task alone, who require assistance to provide the 
task or if the age of the child is such that normally the parent 
would not be providing the assistance. 

COMMENT: The department needs to clarify the term "accessible 
by car" in ARM 46.12.556(19). 

RESPONSE: The rule was modified to read, "safely accessible by 
normal modes of transportation". The rule was included to 
eliminate dangerous travel required to provide services to some 
individuals. The use of snowmobiles, cross country skis and 
snowshoes, although normal for Montana winters, is not covered 
by this rule. 

COMMENT: The department needs to justify the inclusion of 
portal to portal in the rate, and indicate what percentage of 
the rate it is. 

RESPONSE: The rate includes portal-to-portal time and mileage. 
Mileage alone accounts for 2\ of the rate, or $0.21. Time was 
allocated under the wage portion of the rate and it was based on 
1 hour of pay tor every 35 miles traveled. This accounts for 
approximately 1% of the rate, or $0.11. Total attributable for 
portal to portal is $0.33 per unit. 

The mileage amount was adjusted for the 
mileage revenue providers will receive for 
providing medical escort services. Escort 
services are billable units and would not 
fall under portal to portal. 
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6. Effective July 1, 1995, and in accordance with Chapter 
546 of the 1995 Legislature, the Department of Social and 
Rehabilitation Services is abolished and its duties and programs 
will be assumed by the new Department of Public Health and Human 
Services. In accordance with 2-15-135, MCA, all references in 
these rules to the Department of Social and Rehabilitation 
Services will be changed to the Department of Public Health and 
Human Services. 

7. The rules will become effective July 1, 1995. 

Rule Rev1ewer ~~a-r~
7

a~ rector,~0c1al and 
Rehabilitation Services 

Certified to the Secretary of state June 19, 1995. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MON'rANA 

In the matter of the 
amendment of rules 46.12.590 
through 46.12.593 and 
46.12.599 pertaining to 
medicaid residential 
treatment services 

To: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULES 46.12.590 THROUGH 
46.12.593 AND 46.12.599 
PERTAINING TO MEDICAID 
RESIDENTIAL TREATMENT 
SERVICES 

1. on May 11, 1995, the Department of social and 
Rehabilitation Services published notice of the proposed 
amendment of rules 46. 12.590 through 46. 12.593 and 46.12. 599 
pertaining to medicaid residential treatment services at page 
768 of the 1995 Montana Administrative Register, issue number 9. 

2. The Department has amended rule 46.12.593 as proposed. 

3. The Department has amended the following rules as 
proposed with the following changes: 

46.12.590 RESIDENTIAL TREATMENT SERVICES. PURPOSE AHD 
DEFINITIONS Subsections (1) and (2) remain as proposed. 
(a) "Residential treatment services" means eel!"> ieee that. 

~ residential psychiatric care provided in accordance with 
these rules and applicable state and federal requirements. 
including but not limited to 42 CFR sections 440.160 and 441.150 
through 441.156, which provide definitions and program require­
ments and which the department hereby adopts and incorporates by 
reference. A copy of the cited regulations may be obtained 
through the Department of Social and Rehabilitation Services, 
P.O. Box 4210, 111 Sanders, Helena, MT 59604-4210. Residential 
treatment services are services that )lleet; COMPLY WITH ~ 
~}efta the requirements of these rules and the above-cited 
federal regulations and are provided in a residential treatment 
facility that is devoted to the provision of residential 
psychiatric care for persons under the age of 21. 

Subsections (2) (b) through (2) (n) remain as proposed. 

AUTH: Sec. 53-2-201 and ~d~ MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111, 53-6-113, 

53-6-139 and 53-6-141 MCA 

~.591 RESIDENTIAL TREATMENT SERVICES, PARTICIPATION 
REQUIREMENTS Subsection (1) remains as proposed. 
( 2) PI·eviders of -l"fiesident ial treatment service&----a-l"e 

e!~±~r reimb~rsement ~nder providers, as a condition of 
participation in the Montana medicaid program if they 1!!!!§1 ~ 
COMPLY WITH the following requirements: 

Subsections (2) (a) through (2) (j) remain as proposed. 
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AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-2-201. 53-6-101. 53-6-111, ~,P-6-113, 53-6-

139 and 53-6-141 MCA 

46.12.592 RESIDENTIAL TREATMENT SERVICES. REIMBURSEMENT 
subsections (1) through (5) (a) remain as proposed. 
(b) Base period costs will be determined on a per PATIENT 

day basis. 
Subsections (5) (c) through (14) remain as proposed. 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111, 53-6-113 and 

53-6-141 MCA 

46. 12.599 INPA'PIEti'P PSYCHIA'PRHJ RESIPENT!AL TREATMENT 
~ERVICES. CERTIFICATION OF NEED FOR SERVICES, UTILIZATION 
REVIEW MID CONrpROL AND INSPECTIONS OF CARE Subsections ( 1) 

and (1) (a) remain as proposed. 
lbl The department may contract with and designate public 

or private agencies or entities, or a combination of public anct 
private agencies and entities, to perform utilization review, 
inspections of care and other functions under this peetien RULE 
as an agent of the department. Any contracted or designated 
agent must meet. COMPLY WITH the requirements of this eeet.ien 
RU4E- The department must give residential treatment services 
providers advance written notice of a change in the designated 
agent. The WHEN A NOTICE IS REQUIRED BY THIS SUBSECTION, THE 
notice must specify the scope of the agent's duties. the 
geographical area of the agent's authority and the agent's name. 
address, telephone number and facsimile number. 

subsections (2) and (2) (a) remain as proposed. 
ill be completed. signed and dated prior to, but no more 

than ~ 30 days before. admission; and 
(iil be made by an independent team of health care 

professionals that includes a physician. that has competence in 
diagnosis and treatment of mental illness. preferably in child 
psychiatry and that has knowledge of the recipient's situation. 
including the recipient's medieal PSYCHIATRIC condition. 

Subsections (2) (b) through (2) (b) (i) (A) remain as proposed. 
(B) 90 days after the eligibility determination for 

reeipieRt.Ls RECIPIENTS determined eligible after discharge from 
the facility; 

Subsections (2) (b) (ii) through (3) (b) remain as proposed. 
LQl_ For additional periods of tbe recipient's stay after 

the period covered by the initial or admission authorization. 
the provider must request a continued stay authorization and 
must submit supporting documentation. The request and 
supporting documentation_must be received no.more~than 5 and no 
less than 2 WORKING ~s before the end of the previous 
authorized~ 

(41 The department's utilization review agent must review 
an admission or initial authorization request or a continued 
~y authorization regue~ake a determination on the request 
and notify the provider iJ.lli!...the recipient's parent or guardian 
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of any adverse determination within 3 working days ot receipt of 
a request, unless the provider has not submitted the 
documentation or information necessary to make a determi~ 
Tile agent must transmit authorization information regarding 
authorized spans to the department's f isca 1 agent within J 
working days of a determination. 

(al If the provider's request is incomplete. the agent 
must notify the provider, within 1 working day of receipt of an 
incomplete request, that the request is incomplete and must 
identify the additional information or documentation necessary 
to make a determination. G~eh HetifieatieR NOTIFICATION OF AN 
INCOMPLETE REQUEST by the agent to the provider is not required 
if the provider's request indicates that the provider will be 
sending additional documentation or information to sypport the 
request, in which case the burden shall be upon the provider to 
submit the additional documentation or information or to notify 
the agent in writing that nothing further will be sent and that 
the provider requests the agent to make a determination upon the 
request as submitted. 

(5) If the department's utilization review agent in whole 
or in part denies an admission or initial authorization request 
or a continued stay authorization request, the provider or the 
recipient's parent or guardian may within 10 days of the date of 
THE MAILING OF the notice request that the department's 
utilization review agent conduct an informal reconsideration of 
the determination. The agent may include in the informal 
reconsideration a peer to peer review and must include a peer to 
peer review it requested by the provider in its request for 
informal reconsideration. A peer to peer review must be 
aebesi~led b~ the aaeHt te be held within 10 days gf the regyest 
for informal reconsideration. but may be eehedMlesi HELP at a 
later time with the AGENT'S AND provider's MUTUAL written 
consent. 

(al The agent may request additional supporting 
information or documentation, The information and documentation 
presented by the provider may include only information 
documented in the FACILITY'S RECORDS recipient's meajeal reeerd 
as ef the aate et aamiesiell er eRa ef the meet resent previeus 
fttrliberhea span. 'Fhe aEJeHt !ftay Hat eeBeiaer iRfermatien that is 
ftet aeeumentea in tbe recipient's !fteEijeal reeerd. 

(bl The agent must make a determination on the informal 
reconsideration and notify the provider and the recipient's 
~ or guardian of the determination within 3 working days 
after the agent has received the written request and supporting 
documentation. including any additional documentation or 
information requested by the agent. and HAS completed the peer 
to peer review, if any. 

(cl A provider. Parent or guardian dissatisfied with the 
determination on informal reconsideration may request an 
aqministrative review AND fAIR HEARING according to the 
provjsions of ARM ~e-46. chapter 2. s~bebapter 2 46.12.597, 
A provider or_ a recipient's parent or guardian that does not 
timely request an informal reconsideration will be deemed to 
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have accepted the agent's determination and is not entitled to 
any further notice or_appeal opportunity. 

Subsection (6) remains as proposed. 
(a) Providers must make the required notifications, 

submissions and requests to the department's utilization revieW 
agent by facsimile transmission. Required eertifieatee at need. 
supporting aeeumentation ana similar materials must ee ouemjtted 
~itten taeoimile transmiooien or overnight mail, 

Cb) The department's utilization review agent must notify 
the provider and the recipient's parent or guardian in writing 
of any adverse determination on an initial authorization 
request. a continued stay authorization request, an informal 
reconsideration request or an administrative review request. A 
notice must be addressed separately to the provider and to the 
recipient's parent or guardian. The agent must transmit the 
provider notice by facsimile and send the original to the 
~der by U.S. mail. The agent must notify the recipient's 
parent or guardian by u.s. mail. 

(c) A notice Of AN ADVERSE QETERMINATION under subsection 
(6) (b) must contain the following: 

Subsections (6) (c) (i) through (6) (c) (v) remain as proposed. 
(d) If the agent fails to provide notice. or tails to 

timely provide notice, or if a notice ~ REQUIRED BY 
subsection (6) !bl fails to comply substantially with the 
r~guirements of subsection (6) fcl, the remedy shall be provision 
of a new notice which does comply substantially with subsection 
(§l Ccl and a new opportunity to contest the determination 
specified in the notice. A failure to give adequate or timely 
notice under subsection (6) (b) OR (6) Ccl shall not entitle the 
provider or recipient to an authorization. A provider or 
recipient is not entitled to an authorization absent a showing 
and determination of medical necessity. 

17) When required to be submitted under this rule. 
supporting documentation includes all or any portion of the 
reeieient's medical reeora fACILITY'S RECORDS as necessary to 
demonstrate the medical necessity of residential treatment 
services and where the context allows, includes a certificate of 
need conforming with the requirements of subsection (2), 

Subsections (8) through (12) remain as proposed. 

AUTH: Sec. 2-4-201 and 53-6-113 MCA 
IMP: Sec. 2-4-201, 21.~2-201, 53-6-101, 53-6-111, 53-6-113 

and 53-6-141 MCA 

4. The Department has thoroughly considered all commentary 
received: 

COMMENT: What is the purpose for eliminating the current 
definition of "estimated economic life" in ARM 46.12.590? 

RESPONSE: This term is used in the determination of allowable 
depreciation costs. The concept of useful lives is defined 
through the medicare provider reimbursement manual (HCFA-Pub. 
15), which is incorporated by reference in ARM 46.12.592. The 
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department is eliminating the definition because it is 
redundant. 

COMMENT: In ARM 46.12.590(2)(a)(i), the definition of 
residential treatment services includes "only treatment or 
services provided in accordance with all applicable licensure, 
certification and accreditation requirements and these rules." 
The rule should indicate at least that all treatment and 
services provided in accordance with licensure, certification 
and accreditation requirements applicable to residential 
treatment facilities. 

RESPONSE: The department does not see a difference in the 
meaning or effect of the suggested language and that proposed in 
the rule. 

COMMENT: The department should amend the definition of 
"occupancy rate" in ARM 46.12.590(2) (n). The language "average 
number of beds available" should be deleted and the language 
"number of licensed beds" should be substituted. 

RESPONSE: The department will not make this change. The 
Pl_lr'i'ose of the current definition is to function with the 
m1n1mum occupancy level for purposes of determining the 
provider's allowable capital costs under ARM 46.12.592(10). The 
intent of this rule is limit the extent to which the medicaid 
program pays for excess bed capacity. The effect of the 
suggested change would be to require medicaid to pay for excess 
bed capacity, which the department considers to be an 
inefficient and unwise expenditure of tax dollars. This issue 
has been addressed in prior rule proceedings and the department 
will continue the current policy. 

COMMENT: The definition of "patient day" in ARM 46.12.590(2) (p) 
should be revised to allow providers to bill and be paid by 
medicaid for days when runaway residents are absent from the 
facility. The current practice is that the department pays if 
the resident returns within 3 days. Otherwise, the department 
does not pay. The rule should be revised to provide 
specifically for payment and should define the day of discharge. 

RESPONSE: The department disagrees with the statement that 
current practice allows payment if a runaway returns within 3 
days. Department policy is that no payment is allowed for any 
day that is not within the definition of patient day as stated 
in the rule. If providers have been paid under the 
circumstances described in the comment, the department or its 
agent probably were not aware of the resident's absence. The 
department will recover any such payments of which it becomes 
aware. The department believes that the term "day of discharge" 
is self-explanatory and need not be defined in the rule. 

cOMMENT: In ARM 46.12.591(1), the term "medicaid providers" 
should be revised to "residential treatment facilities." 
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RESPONSE: The department disagrees. There are rules in ARM 
46.12.590 through 46.12.599 generally applicable to residential 
treatment facilities. In addition, there are rules generally 
applicable to medicaid providers which apply to residential 
treatment facilities, for example, ARM 46.12.303. The rule 
reiterates that the general provider rules also apply to 
residential treatment facilities. 

COMMENT: In ARM 46.12.592, the department has made some changes 
to consistently use the term "patient day" rather than "day." 
This change has been missed in ARM 46.12.592(5)(b). In ARM 
46.12. 592 ( 1), the rule should allow payment on a "per patient 
day basis" rather than "for each patient day." 

BE2fQN§E: The department has made the suggested change to ARM 
46.12.592(5) (b). The department believes the proposed language 
in ARM 46.12.592(1) accurately states the department's intent 
~nd it will be retained. 

COMMENT: The last phrase of proposed ARM 46.12.592(1) (a) should 
be deleted or made more specific to refer to applicable 
licensure, certification and accreditation requirements. 

RESPONSE: The department disagrees. This phrase merely avoids 
any implication that by complying with some of the rule 
requirements, the provider is entitled to payment. All 
requirements must be met, including licensure, certification and 
accreditation requirements and the requirements stated in ARM 
Title 46, chapter 12. 

QQMMENT: Why is 
adjustments being 
department intend 
adjustments? 

the language 
removed from 
to eliminate 

regarding appeal of audit 
ARM 46.12.593(2)? Does the 
the right to appeal audit 

RESPONSE: The language is being removed to avoid the 
implication that the appeal process for cost settlements 
includes two separate appeals, one appeal for the audit 
adjustments and then one appeal for the resulting overpayment or 
underpayment determination. The department intends that the 
provider may appeal audit adjustments and the resulting 
settlement determination together in one administrative review 
and fair hearing procedure. 

COMMENT: The words "AND CONTROL" should be removed from the 
title to ARM 46.12.599. 

RESPONSE: Titles are not substantive rule provisions. The 
inclusion of the noted words has no substantive effect and 
appears to merely repeat the word "review," although both words 
are used in the federal regulations. The department will remove 
the words as suggested, but does not intend that the removal 
have any substantive effect on the provisions of the rule 
itself. 
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COMMENT: The department should limit the scope of review 
permitted in proposed ARM 4 6. 12.599 ( 1) to provide that the 
department or its agent may review only those cases of medicaid 
eligible residents where the provider is seeking medicaid 
payment. Why would medicaid review a case if the provider were 
not seeking medicaid payment? The rule should state specific 
timeframes as to when the department will make these 
evaluations. 

~~: The department will not limit its ability to conduct 
reviews of services for any medicaid recipient at any time it 
deems appropriate. One example of review where the facility may 
not be seeking medicaid payment is an inspection of care 
("IOC"), where the department must review all medicaid eligible 
cases. The department does not believe that it would be 
appropriate to abandon its legal authority to review all cases 
involving medicaid eligible patients. The department does not 
anticipate wasting its time with such reviews but would conduct 
a review when it finds a specific purpose in doing so. 

COMMENT: The department should add the words "utilization 
review" before the word "agent" where it appears in proposed ARM 
46.12.599(1). 

RESPONSE: The department disagrees. The department potentially 
may engage different agents for its routine utilization review 
activities and for other reviews, such as IOCs or special review 
of particular cases. 

COMMENT: The department should revise proposed ARM 46.12.599(1) 
(b) to allow the department to contract only after selecting a 
contractor through a request for proposal ("RFP"). 

RESPONSE: The department will not include this limitation. 
State law determines when an RFP or other similar process must 
be used and there is no reason to address procurement 
requirements in this rule. 

COMMENT: In ARM 46.12.599(l)(b), the rule should require the 
agent to "comply with" rather than "meet" the rule requirements. 

RESPONSE: There is no apparent difference in the substance of 
these words, but the department will adopt the suggested 
language where proposed and elsewhere in the rules tor 
consistency. 

COMMENT: In ARM 46.12.599(l)(b), the rule should require the 
agent to comply with the requirements of 46.12.599 gng any other 
applicable medicaid statutes and regulations. 

RESPONSE: The department disagrees. The agent is responsible 
for fulfilling the responsibilities required by its contract 
with the department. The department may itself elect to perform 
certain related medicaid responsibilities or to contract with 
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other entities for performance of certain responsibilities. The 
intent of the rule section is to specify the agent's activities 
in relation to providers in the utilization review process, not 
to impose other responsibilities on the agent that are properly 
the subject of its contract with the department. 

COMMENT: Proposed ARM 46.12.599(1) (b) would require the 
department to provide advance written notice to providers of a 
change in the designated review agent. The rule should require 
that the department provide at least 90 days advance written 
notice to allow providers to make necessary adjustments for the 
change. The rule should also require notice of an initial 
designation of an agent and of any change in the scope of the 
agent's duties. 

RESPONSE: The department does not believe that a requirement 
for 90 days advance notice is feasible. Especially in cases 
involving procurement through the RFP process, there rarely is 
adequate opportunity to provide a lengthy period of advance 
notice. The department agrees that it should provide as much 
advance notice as possible under the circumstances and it will 
make every effort to do so, but it will not unduly limit its 
flexibility by adopting the suggested requirement. Since agents 
are currently designated and conducting reviews, any further 
designation will be a change and subject to the rule, and it is 
not necessary to refer to initial designations. 

COMMENT: The proposed rules require that a complete and 
accurate certificate of need ("CON") be completed by a certain 
date. The proposed rule does not address certain circumstances 
that may occur frequently in the process. For example, the date 
of actual admission may vary from the proposed admission date 
stated in the CON as initially prepared. 

RESPONSE: The department presently is revising the provider 
manual relating to the OR process and is developing new CON 
forms. The new forms and the related instructions differentiate 
between the proposed and actual dates Of admission. The 
department believes that this change will address the admission 
date problem. 

~ENT: The proposed rule requires the utilization review 
("OR") agent to notify providers of incomplete requests for 
authorization, but not of incorrect information. The provider 
may have an incorrect medicaid recipient identification number, 
but an authorization is issued by the UR agency nonetheless. 
The department should require the UR agent to verify the 
recipient's eligibility and ID number before issuing an 
authorization and to notify the provider if there is a problem 
with eligibility or the recipient identification number. 

RESPONSE: It is not the function of the UR agent to verity 
eligibility or to assist providers with eligibility issues. 
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The department currently provides a number of methods by which 
providers may obtain or verify eligi?ility information. 
Providers can verify eligibility by us1ng the MMIS voice 
response unit through an BOO number, may arrange access to the 
department's TEAMS eligibility system, may call the county 
office andjor may require a medicaid ID card from the recipient. 
The department does not believe it is necessary to duplicate 
these methods by paying additional funds to have the UR agent 
verify eligibility for providers. 

COMMENT: The department should continue its current practice of 
allowing providers to obtain and submit CONs after the precerti­
fication by the UR agent. 

RESPONSE: current department policy requires that the CON be 
completed before the precertification. If the UR agent is 
permitting the practice described in the comment, this is 
incorrect. The department believes that it is essential to have 
the CON prior to authorization to assure that community 
alternatives have been considered and that inpatient care 
actually is necessary. 

COMHENT: The rule should require that a CON be completed prior 
to admission only if the recipient has been determined eligible 
for medicaid as of the day prior to admission. This would allow 
some period for the provider to check eligibility and determine 
whether to obtain an independent team CON prior to admission. 

RESPONSE: The department believes the proposed rule 
appropriately requires independent team CONs be completed prior 
to admission if the recipient is determined eligible as of the 
time of admission. If a medicaid application is pending on the 
patient's behalf, the facility can avoid any risk by simply 
obtaining an independent team CON prior to admission. This CON 
would then serve in case the patient were determined eligible 
either before or after admission. 

COMMENT: The proposed rule requires that independent team CONs 
be completed no more than 15 days prior to admission. Cases may 
arise when a facility is fully occupied on a given day and the 
patient cannot be admitted until an opening is available. This 
may extend beyond the valid period of the CON and require a new 
CON be obtained. The department should extend the 15-day period 
to 30 days, consistent with current policy. 

RESPONSE: The department will extend the proposed 15-day period 
to 30 days as suggested. 

COMMENT: Proposed ARM 46.12.599(2) (a) (ii) requires that the 
independent team completing the CON have knowledge of the 
recipient's situation, including the recipient's medical 
condition. This seems too broad, as it may be construed to 
require physicals or other screening tools to assure that the 
team is fully aware of medical facts, even though the medical 
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facts may not be relevant to the proposed psychiatric admission. 
Moreover, this language is not contained in the CFR and it is 
not needed in this rule. 

RESPONs£;: The department will change the word "medical" to 
"psychiatric." The corresponding CFR provisions have required 
interpretation and the department believes that it is necessary 
to be more specific about the independent team composition. 

COMMENT: In proposed ARM 46.12.599(2) (b) (i) (A), the department 
requires that a facility CON be completed within 14 days after 
an eligibility determination for recipients determined eligible 
after admission. The department should allow 14 days after 
notice to the provider of the eligibility determination, to 
assure the provider adequate opportunity to complete the CON 
after finding out about the determination. The same applies to 
ARM 46.12.599(2) (b)(i) (B) where it should be 90 days after 
receipt of written notice of an eligibility determination. 

RESPONSE: The department will not adopt this suggestion. The 
suggested changes would require the department's eligibility 
workers to notify providers of eligibility determinations, when 
those workers in many cases do not have any way to know what 
providers to notify. It is the provider's responsibility to 
inquire about and monitor the recipient's eligibility status, 
including whether or not an application has been filed and 
whether a determination has been made. As noted in a previous 
response, there are a number of options available for providers 
to obtain this information. Also, the department believes the 
14-day provision in subsection (2) (b) (i) (B) is necessary to 
assure early certification of need in these cases. 

COMMENT: Proposed ARM 46.12.599(2) (c) requires that all CONs be 
actually and personally signed by each team member. There is no 
problem in having the actual signature of those who sign. But 
the facility's in-house team may include as many as 10 or 15 
persons and it is impossible to have every team member to sign. 
Further, a new CON is required every 30 days, which further 
compounds this problem. There is no good reason to have all 15 
persons sign. Perhaps this requirement should apply to 
independent team CONs. 

RESPONSE; The department believes it is important to require 
the signatures of all of both independent and facility-based 
teams member. However, it is not necessary that the actual 
facility team include the number of persons suggested in the 
comment. Federal regulations at 42 CFR 441.153 require that the 
facility CON be completed by the same team responsible for the 
plan of care under 42 CFR 441.156. That regulation actually 
requires a minimum of only 2 persons. The provider may 
determine the composition of the team within the parameters of 
the federal regulation. Further, only one CON is required for 
any one recipient's entire stay in the facility. A new CON is 
not required every 30 days as suggested in the comment. Federal 
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regulations at 42 CFR 441.155(c) require that the individual 
plan of care be reviewed by the team every 30 days to determine 
that services being provided are or were required on an 
inpatient basis and to recommend indicated changes in the plan 
of care. This review and determination is not a CON that would 
be subject to the requirements of proposed ARM 46.12.599(2), and 
the signature of every team member on the plan of care review 
would not be required by proposed ARM 46.12.599. 

COMMENT: The department should limit the medicaid non-payment 
to only that portion of the stay that has not been authorized by 
the UR agent. 

RESPONSE: The rule as proposed provides only that medicaid 
reimbursement is not available for the unauthorized portion of 
the stay. The rule does not deny medicaid reimbursement for 
authorized portions of a stay on grounds that other portions of 
the same stay were not authorized. 

COMMENT: Proposed ARM 46.12.599(J)(c) should require only that 
the provider ~ the required materials within the specified 
period, not that the materials actually be receiyed within that 
period. The provider has no control over the date of receipt. 
Also, the 2 to 5 day span should be a span of 2 to 5 working 
days. 

RESPONSE: The department believes that the provider does have 
control over the date of receipt. Under proposed ARM 46.12.599 
(6) (a), providers will make the submission by fax transmission 
or overnight mail. These transmission methods allow the 
provider to control very specifically the time of receipt by the 
UR agent. The department will adopt the suggestion regarding 
working days. 

COMHENT: The 2 to 5 day span should be lengthened to allow the 
provider to request authorization earlier. Authorizations can 
take more than 5 days to obtain, and the provider should not 
have to take the risk during the additional period. 

RESPONSE: The department does not believe it is necessary to 
change the period to 7 days. The longer the period, the less 
current the information used to determine necessity for the 
future period. Also, the longer time it has taken to obtain 
authorizations has resulted primarily from the involvement of 
URM in the process. The department is taking steps to reduce 
such delays. 

COMMENT: The language in ARM 46.12.599(4) should be revised to 
require the UR agent to transmit authorization information to 
the fiscal agent within 24 hours, rather than within J working 
days of a determination as proposed. 

RESPONSE: The department recently doubled the frequency of 
authorization transmissions from the UR agent to the fiscal 
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agent. Previously, the information was transmitted once a week. 
Currently it is transmitted twice a week. The fiscal agent 
adjudicates claims only twice a week and a more frequent 
transmission would not make a difference in the period required 
to process claims. The department believes that the 3 working 
day period is reasonable. 

COMMENT: In proposed ARM 46.12.599(4) (a), the second sentence 
should be revised to specifically identify the referenced 
notification. 

RESPONSE: The department will make the suggested change. 

COMMENT: In proposed ARM 46.12.599(5), the 10 day period for 
request of an informal reconsideration should be a period of 10 
working days. 

RESPONSE: The department believes the working day prov1s1on is 
appropriate for shorter time periods such as 5 or fewer days, 
but is not necessary for periods of greater length. The 10 day 
provision is adequate for the purpose of the proposed rule. The 
department will not adopt the suggested change. 

COMMENT: Proposed ARM 46.12.599(5) should require the UR agent 
to actually hold the peer to peer review within 10 days of the 
request, unless the provider consents to a later time. 

RESPONSE: As suggested, the department will require the UR 
agent to actually hold the peer to peer within the 10-day 
period. However, the department will allow the peer to peer to 
be held later than 10 days after the request only if both the UR 
agent and the provider consent. If the agent will be required 
to provide the necessary staff and resources to assure that the 
review is held within 10 days, then providers must also be 
prepared to proceed. This rule will help to avoid long delays 
in completion of the review process and corresponding disputes 
about who caused the delay. 

COMMENT: Proposed ARM 46.12.599(6) (a) requires use of fax 
transmissions for certain materials. The department should 
simply allow use of fax, overnight or certified mail for all 
submissions by providers. Also, subsection (6) (b) should 
require the UR agent to mail all notices by certified u.s. mail. 

RESPONSE: The department will revise the language of the 
proposed rule to allow use of either fax or overnight mail for 
provider submissions. Certified mail would be too slow for this 
particular purpose. The department believes that requiring use 
of certified mail for all UR agent notices is unnecessary and 
would significantly increase the cost of the UR process. The 
department will not require the UR agent to use certified mail. 
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COMMENT: The department should omit the word "substantially" 
from proposed ARM 46.12.599(6)(d). '!'his will simply cause 
litigation as to what is substantial compliance. 

RESPONSE: The department believes that the substantial 
compliance rule is reasonable ·and accords with legal 
requirements. The department expects to make every effort to 
comply with both the letter and the substance of the rule. But 
errors are occasionally made. As long as the notice is 
effective for its intended purpose and satisfies due process 
requirements, errors should not provide a technical loophole to 
excuse providers from their responsibility to pursue cases on a 
timely basis. The department will retain the proposed language. 

~T: The department should specify in the rule the scope of 
information that the UR agent may request before issuing an 
authorization. Some information requests by the agent may have 
gone too far. 

RESPONSE: The department believes that the information and 
documentation necessary to determine medical necessity may vary 
on a case by case basis, and may include anything relevant to 
that determination. The department will direct the UR agent to 
limit its requests to items that are necessary to the 
determination. 

COMMENT: The department should set forth in the rule the 
timeframes for requesting administrative review and fair 
hearing. That information is missing from ARM 46.12.599. 

RESPONSE: Information regarding the administrative review and 
fair hearing processes is already specified in ARM 46.12.597, 
46.12.509A and 46.2.201, et seq. The department does not 
believe that it is necessary to reiterate that information in 
this rule section. 

COMMENT: The department should have access to all records 
pertinent to treatment of medicaid recipients as provided for in 
proposed ARM 46.12.599(1) (a). However, other sections of the 
proposed rule would exclude from consideration records other 
than medical records. Not all evidence of a person's need for 
treatment is typically documented in the medical record. Other 
records, such as school records, for example, may also support 
medical necessity and should be considered. This proposed rule 
stacks the deck against providers and against the department's 
provider agencies in seeking placement and treatment. 

RESPONSE: 'l'he Department recognizes that psychiatric treatment 
for children and adolescents involves a number of factors which 
require consideration. It is not the department's intent to 
exclude information relevant to a determination of medical 
necessity. The department will eliminate the specific 
limitation to the medical record. However, in individual cases, 
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whether or not certain information is included in the medical 
record may be an indication to medical reviewers that the 
provider did not seriously consider the information to be 
pertinent to the patient's medical need or course of treatment. 
Moreover, the provider's records should demonstrate the medical 
necessity of the services. Provider's should keep a record of 
information and documents it believes demonstrate medical 
necessity. 

COMMENT: In proposed ARM 46.12.599(5) (a), the department seeks 
to further restrict information that may be considered in the 
determination to information that is documented in the medical 
record at the time of the UR agent's review determination. 
Requests for authorization are made prospectively and providers 
are predicting that the patient's acuity will require the 
facility's care during a future time frame. Because 
administrative reviews can take up to and greater than 3 to 4 
weeks, it is inappropriate to exclude from consideration 
additional information which documents a patient's actual 
acuity. More current information is very useful to reviewers 
and should be considered to assure that better decisions are 
made for children. It appears the department has proposed this 
rule just to sustain its decisions and to protect agency ego, 
rather than seriously determine the actual needs of the 
recipient. This comes at the expense of making the right 
decision for the child. This also is an illegal attempt to 
exclude admission of admissible evidence. 

RESPONSE: The intent of the proposed rule was to allow a 
determination of whether there are specific documented 
conditions which warrant residential treatment. The department 
has been concerned that during the course of time required to 
schedule and conduct the next stage of review, the facility may 
develop circumstances and information in an effort to justify 
continued treatment. The department believes it is incumbent on 
the provider to submit complete information at the time 
authorization is requested so that a accurate determination can 
be made when the request is originally received. 

The department does agree that there are a number of practical 
problems with the proposed rule. In an effort to prevent an 
inappropriate practice, the rule may also prevent consideration 
of valid and relevant information useful to the determination. 
In addition, the rule could have the negative effect of focusing 
appeals on whether the reviewer was correct at the time rather 
than on the direct issue of medical necessity. The department 
will not adopt the proposed restriction on the information that 
may be considered in the review and appeal process. However, 
the department will reserve the authority to take appropriate 
action through retrospective review in any case where it appears 
that information or documentation has been developed 
inappropriately. 
COMMENT: The department has reserved the right in the proposed 
rule to make a later and presumably contrary decision regarding 
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an authorization "at any time". This provision of the rule 
should be removed. It would be patently unfair to allow the 
department to renege on a determination. Providers should be 
entitled to rely on the department's determination at the time 
of an authorization. 

RESPONSE: The proposed rule in ARM 46.12.599(10) states that an 
authorization by the department or its utilization review agent 
under this section is not a final or conclusive determination of 
medical necessity and does not prevent the department or its 
agent from evaluating or determining the medical necessity of 
service or items at any time. This proposed rule simply states 
longstanding and current department policy. It is important to 
understand the purpose and nature of the utilization review 
process. This process is a screening tool to require an advance 
demonstration that requirements are met. However, the 
determinations are made based upon portions of the record 
submitted by the provider, rather than upon a review of a full 
record or a direct inquiry by the department. This department 
does not intend to simply second guess or renege on earlier 
determinations. Additional review could occur where critical 
information was not earlier divulged by the provider, where 
there is reason to suspect fraud or for other appropriate 
reasons. The alternative to this rule would be a far more 
intensive and lengthy review based upon a complete record prior 
to a determination, an approach that none would favor. The 
department will reserve the authority to review medical 
necessity at any time. 

COMMENT: ARM 46.12.599(10) only allows a provider to request 
that the department look into the matter if a determination is 
late. The department does not provide an affirmative action to 
the provider's benefit if the department or its agents fail to 
timely perform their functions. This still leaves the provider 
at risk while waiting for a determination. The department 
should provide a sanction against the UR agent if the agent 
fails to comply, such as requiring the agent to pay for the 
treatment out of its own funds rather than medicaid funds. 

RESPONSE: The rule is intended to inform providers of how to 
proceed when they have not received a determination or notice 
they believe they have requested. The department has provided 
for an affirmative remedy under ARM 46.12.599(6)(d) when the 
agent fails to provide notice, or fails to provide timely notice 
after all information requested has been received. This section 
allows for the provider to be notified properly and to receive 
a new opportunity to appeal. The department does take seriously 
any failure by its agent to timely and properly perform its 
functions. The department believes that this is a matter to be 
addressed in its contract with the agent. The department is 
considering specific contractual provisions that would penalize 
a contractor financially for failure to perform. However, the 
department will not provide that a delay in the issuance of 
determination or notice will result in payment to a provider. 
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Payment will be made only after a determination that 
requirements have been met. 

COMMEMT: The department should add language in ARM 46.12.599(1) 
(b) to specify that only persons qualified and necessary to 
perform an roc be permitted access to medical records. 
Providers have expressed concern that SRS staffers without 
credentials are sometimes afforded access to medical records 
when that access is not pertinent to the roc or UR. 

RESPONSE: The comment apparently suggests that department staff 
who have responsibility to administer the medicaid residential 
treatment services program should not be permitted to accompany 
reviewet"s at the facilities or review medical records during 
inspections of care. The department strongly disagrees with 
this suggestion. Department staff are responsible to administer 
the program, including compliance with federal utilization 
review and inspection of care requirements. It is critical that 
these staff retain their legal authority to review records and 
observe facility operations. Also, this provides department 
staff with an opportunity to learn a great deal about providers 
and the services they provide by accompanying teams during the 
IOCs. 

COMMENT: The "may" in proposed ARM 46.12.599(12) should be 
changed to a "must." 

RESPONSE: The department disagrees. The intent of the rule is 
to express a permissive authority of the department as to the 
medicaid provider, not to impose a mandate upon the department. 
Federal regulations detet"mine when the department must conduct 
the inspection of care. 

COMMENT: There is a conflict between controlling medicaid 
expenditures and providing critical access to mental health 
treatment for Montana youth. Department policies shift too 
often, and a period of stable public policy in this area is 
critical to providing safe and effective treatment to youth. 
Current policy leads to bouncing children from one treatment 
setting to another. The department often overrules DFS 
placement decisions in the interest of reducing costs. The 
authority and responsibility for placement should reside in one 
agency with a single mission and direction. The current process 
contains paperwork and monitoring elements that are costly and 
counterpt"oductive to the goal of cost effective residential 
treatment. 

~PO~SE: The department agrees that consistency and stability 
should be put"sued to the extent possible. However, there are 
sometimes conflicts between legally mandated missions of 
different agencies. Federal law requires that certain criteria 
be met before medicaid may pay for services. Other agencies may 
operate under different criteria, and may decide upon a course 
of treatment that does not meet requirements for medicaid 
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payment. Consistency is not always possible, but all parties 
involved should continue to improve efforts at cooperation and 
consistency to the extent possible within the law. While 
stability may also be desirable, it must be balanced with a need 
to change services in an effort to develop the continuum of 
services and to make more efficient use of available funds. The 
department expects the pending agency reorganization to provide 
a significant opportunity to improve services to Montana 
children. 

COMMENT: The proposed rules fail to address several important 
aspects of the issues that have arisen between providers and the 
department, including content of prior authorization notices, 
the numbers issued, timeliness of issuance of a prior 
authorization notice, prior authorization spans, dates of 
authorizations, lengths of authorized spans and timeliness of 
reporting of authorized spans. These issues should be address. 

RESPONSE: The rules do address the timeliness of reporting of 
prior authorization spans. The rules regarding the timing and 
issuance of adverse prior authorization notices were intended to 
be applied to approvals as well as adverse determinations. The 
department will revise the rule language to so provide. We do 
not believe the remaining issues noted warrant treatment in the 
rules. 

5. Effective July 1, 1995, and in accordance with Chapter 
546 of the 1995 Legislature, the Department of Social and 
Rehabilitation Services is abolished and its duties and programs 
will be assumed by the new Department of Public Health and Human 
services. In accordance with 2-15-135, HCA, all references in 
these rules to the Department of Social and Rehabilitation 
services will be changed to the Department of Public Health and 
Human Services. 

6. The rules will become effective July 1, 1995. 

Rule Reviewer 
~\ :?Joj_ 

Director, Social and­
Rehabilitation Services 

certified to the Secretary of State June 19, 1995. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 
46.12.1001, 46.12.1002, 
46.12.1005, 46.12.1012, 
46.12.1015, 46.12.1022 and 
46.12.1025 pertaining to 
medicaid transportation 
services 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULES 46.12.1001, 
46.12.1002, 46.12.1005, 
46.12.1012, 46.12.1015, 
46.12.1022 AND 46.12.1025 
PERTAINING TO MEDICAID 
TRANSPORTATION SERVICES 

1. On May 11, 1995, the Department of Social and 
Rehabilitation services published notice of the proposed 
amendment of rules 46.12.1001, 46.12.1002, 46.12.1005, 
46.12.1012, 46.12.1015, 46.12.1022 and 46.12.1025 pertaining to 
medicaid transportation services at page 821 of the 1995 Montana 
Administrative Register, issue number 9. 

2. The Department has amended 
46.12.1002 and 46.12.1025 as proposed. 

rules 46.12.1001, 

3. The Department has amended the following rules as 
proposed with the following changes: 

46.12.1005 TRANSPORTATION AND PER DIEM. REIMBURSEMENT 
subsections (1) through (2) (b) remain as proposed. 
(cl J:C<!\llarh' eehe!luled. COMMERICAL ground TRANSPORTAT!QlL. 

including taxis and limousine service for trips up to 16 miles 
total - usual tee not to exceed a total of $10.07 for a one way 
trip or Aet to eueee!l a tetal ef $17·98 fer a reuAd triP; 

(dl reEHilarlY sehedl:lled COMMERICAL ground TRANSPORTATION, 
including taxis and limousine service for trips exceeding 16 
miles - $.63 per mile that a person is a passenger. 

Subsections {3) through (3) (d) remain as proposed. 
(4) No payment is available for travel aAd PERSONAL 

VEHICLE MILEAGE OR per diem costs that total less than $10.00 in 
a calendar month. 

subsection (5) remains as proposed. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-141 MCA 

46.12.1012 SPECIALIZED NONEMERGENCY MEDICAL TRANSPORTA­
TION, REQUIREMENTS Subsection (1) remains as proposed. 
(2) coverage__ of specialized nonemergency medical 

transportation is limited to transportation of persons with 
disabilities for the purpose of obtaining nonemergency medical 
SERVICES covered by the_"med_!caic;!_ru:-ogram. 
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Subsections (2) (a) through (7) remain as proposed. 

AUTH: Sec. 23-6~1 MCA 
IMP: Sec. 53-6-101 and 53-6-141 MCA 

i£.12.1015 SPECIALIZED NONEMERGENCV MEDICAL TRANSPORTA­
TION, REIMBURSEMENT Subsections (1) through (2) remain as 

proposed. 
(a) Transportation under 16 miles ...... $10.07 one way 

~~ra~na tri~ 

Transportation over 16 miles ....... $ .63 per mile 

Waiting time for transportation 
over 16 miles ........ ,,, .... , ...... $ 5.03 per hour 

Computed in 15 
minute increments 
or fraction 
thereof 

Waiting time for under 16 miles ..•. No payment 
When one way transportation is 
over 16 miles and the unloaded 
miles exceed ten percent of the 
loaded miles, the miles from the 
departure point to the pick-up 
point plus the miles from the de-
livery point to the departure 
point shall be paid for at the 
rate of ......................... $ .33 per mile 

Subsections (2)(b) and (2) (c) remain as proposed. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101 and 53-6-141 MCA 

46.12.1022 AMBULANCE SERVICES, REQUIREMENTS Subsections 
(1) through (10) remain as proposed. 

±Hl GaieJ:age af ambtJlanee ae{'o'iees is net availab~ 
easts far the se:e,.iee iHeO;!£fed during a retfaaeth·e eligibility 
peri ea. 

Subsection (12) remains as proposed in text but is 
renumbered (11), 

AUTH: Sec, 53-6-113 MCA 
IMP: Sec, 53-6-101, 53-6-113 and 53-6-141 MCA 

4. The Department 
commentary received: 

has thoroughly considered all 

COMMENT: A recipient wrote stating that a specific 
transportation provider may go out of business due to the rule 
changes and that the loss of the provider's services would 
jeopardize the health of the recipient. 
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RESPONSE: The department recognizes the need for persons to 
have access to medical care. There are many providers willing 
to provide transport for medicaid recipients. Those providers, 
however, need authority from the Public service commission for 
changes in the services they provide. 

COMMENT: Several comments were received asking the department 
to defer implementation of the new fee schedule for a specific 
provider. 

RESPONSE: The department will not delay implementation. A 
postponement would result in program expenditures exceeding the 
projected budget for the program. 

COMMENT: The department should not change the rules until the 
department can show there is a need to improve the comprehension 
of the rules. 

RESPONSE: The department in the adoption of the changes to the 
rules determined that, in addition to substantive programmatic 
changes noted in the rationale accompanying the first notice, 
clarification of the rules should be undertaken. 

The choice of structure and language for rules is a matter that 
is within the discretion of the department to determine. The 
department strives on its own initiative and at the behest of 
the public to improve the structure and language of the various 
rules it must adopt for purposes of implementing programs as 
authorized by the relevant legal authorities. 

COMMENT: The department should not change ARM 46.12.1002 to 
incur program savings. The department has a managed care 
program to incur program savings in the coverage of 
transportation services. If this company has not incurred the 
savings, then the managed care is either not working or the 
company should be dismissed from doing business with the state. 

RESPONSE: In addition to provisions for cost-savings purposes, 
the amendments to ARM 46.12.1002, concerning requirements for 
transportation and per diem coverage, include measures that 
clarify the administration of the program for the department and 
the providers. 

Apparently, managed care program 
transportation management system. 
state is realizing cost savings. 

refers to the medicaid 
Through that system, the 

Data from an interim ambulance expenditure report for September 
1994, the start date for the medicaid transportation management 
system, through March 1995 indicates the department is 
experiencing at least a 33% savings in ambulance services. 

The department has additional objectives, besides cost savings, 
for developing the system. The nature and performance of the 

12-6/29/95 Montana Administrative Register 



-1221-

transportation management system had no bearing on the decision 
to proceed with the changes to the rules. The department would 
have adjusted payments with or without the system in place. 

COMMENT: The department should not change ARM 46.12.1002 
because the department simply says that the limitation of 
coverage tor transportation to mileage fees is necessary to 
preclude providers from seeking further reimbursement through 
ancillary fees. The department has not made a reasonable effort 
to show in writing that the change is necessary. 

RESPONSE: ARM 46.12.1002, concerning transportation and per 
diem reimbursement, prior to amending did not expressly preclude 
reimbursement for various fees other than mileage based fees. 
While under a Public Service Commission authority, a commercial 
carrier can establish fares for services such as waiting time, 
unloaded or deadhead mileage and call-out fees, the department 
considers some of these expenses unreasonable. For example, a 
provider may use waiting time to conduct other business. A 
provider also has the control to use all legs of a transport to 
reduce unloaded mileage. 

COMMENT: The department should not change ARM 46.12.1002 until 
it is shown that the changes will improve administration of the 
program. 

RESPONSE: The amendments to ARM 46.12.1002 provide for improved 
administration of the program by stating limitations upon 
coverage with specificity and by providing certain procedures to 
govern the process of reimbursement. 

COMMENT: The department should not change ARM 46.12.1005 until 
it is shown that the changes will improve comprehension of the 
rules and administration of reimbursement. 

RESPONSE: The amendments to ARM 4 6. 12. 1005, concerning 
transportation and per diem reimbursement, provide for improved 
administration of the program by simplifying the reimbursement 
system for transportation. In addition, there will be some 
savings resulting from the 1 imitations upon service coverage 
incorporated into ARM 46.12.1002. 

COMMENT: The department should not revise the reimbursement for 
transportation and per diem to 1ncur program savings. The 
department has not fixed the "black hole" yet of ITM not even 
paying all the bills that are suppose to be paid for by medicaid 
to providers. The department started a managed care concept 
that now is not saving the money and therefore the Department is 
simply cutting the costs by across the board cuts in per diem 
rates. The department should eliminate ITM and save the money 
we are paying them if cuts must be made. The department should 
elimindte managed care since it is a failure. 
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RESPONSE: The department is revising the reimbursement rates to 
provide for better cost controls for coverage of transportation 
and per diem services. There will be cost savings as a result. 
These savings are prudent and are in accord with the 
department's overall goals for the Medicaid program. 

The state contracted through a competitive process for the 
administration of transportation services covered by the Montana 
Medicaid program. The purpose of that contract is to provide a 
single management entity to review and process requests for 
transportation coverage made by medicaid recipients. The 
approach improved administrative efficiencies resulting in 
significant savings for the program. The contractor is 
Integrated Transport Management, Inc., (ITM). Among the 
responsibilities for ITM under the contract are prior 
authorization of all nonemergency travel and review of all 
ambulance claims prior to payment. 

ITM does not reimburse providers. ITM issues a prior 
authorization number when appropriate and the providers still 
submit their claims to consultec for payment. 

There was a problem with electronic data transmissions between 
ITM and the contractor for medicaid billing operations, 
Consultec. However, the problem has been fixed. Only a few 
minor errors have recently been brought to the department's 
attention. These were easily corrected by contacting Consultec 
or ITM. The department does continue to evaluate and monitor 
this matter to insure that the data exchange is accurate. 

Cost savings have been incurred with emergency and nonemergency 
transportation services since the advent of the medicaid 
transportation management system and prior authorization 
process. However, the success of the system is not measured 
only by cost savings. Even as cost savings are occurring, more 
medicaid recipients are benefiting from transportation services 
since the system was implemented. Under the system, 
transportation services are being developed in previously 
underserved areas of the state. In addition, transportation 
services are being authorized in a more consistent manner 
statewide. 

The new transportation management system is working well. The 
department will not eliminate the system or replace the 
contractors. 

COMMENT: The department should not amend ARM 46.12.1022. The 
department in a hearing before the legislature appropriations 
committee was asked what the department was going to cut to save 
money. The department did not say once they were cutting these 
costs mentioned in this amendment. The department should not 
now have the right to cut these costs. The department had a 
meeting with members of transportation providers with some 
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members present. Never once did the department say they were 
going to cut their costs back. 

Before the department amends ARM 46.12.1022, it should show the 
program savings to be incurred in anticipated dollar amounts. 

RESPONSE: The amendments to ARM 46.12.1022, concerning 
ambulance service requirements, and to ARM 46.12.1025, 
concerning ambulance service reimbursement, do not change the 
reimbursement rates for ambulance services. consequently, cost 
savings may not occur due to the changes. 

Some of the changes to the rules are a result of actions which 
occurred after the legislative appropriations committee. 

The notice of the rule amendments was submitted to the Secretary 
of state on May 1, 1995. Adequate public notice was given. 
Also, the department sent a letter to all interested parties in 
May of 1994. Those who expressed interest in further 
information about changes to the medicaid transportation program 
were also sent notice of the proposed amendments. 

The department met with members of the Montana Passenger Carrier 
Association to specifically discuss the proposed amendments to 
nonemergency transportation. It was the understanding of the 
department that all members of the Association were aware of the 
meeting. 

COMMENT: The department does not have the right to cut these 
services unless there is a budget shortfall in medicaid. If 
there is a budget shortfall in medicaid then the department 
should cut those programs that were listed in a letter from the 
director of the department to providers on March 2 saying what 
programs would be cut. 

RESPONSE: The department is not eliminating services to 
medicaid recipients. 

COMMENT: A provider recently increased their call out fee and 
mileage rate. The provider assists clients in and out of 
buildings and, as requested by social services, remains with a 
client for the duration of the client's medical appointments and 
have been asked by social services to stay with a client during 
an actual appointment and write down what the doctor says and 
report it back to the client's social worker. 

RESPONSE: The department does not expect a commercial 
transportation provider to provide assistance in other 
activities or to obtain and relate medical information between 
medical professionals and direct care providers. 

The department recognizes two categories of commercial ground 
transport. 

Montana Administrative kegister 12-6/2CJ/95 



-1224-

The first category of covered transportation services is called 
commercial transportation and refers to transports via taxicabs 
and bus. 

The second category of covered transportation services is 
specialized nonemergency transportation which refers to 
wheelchair and stretcher vans. Specialized nonemergency 
transportation is used when an individual has a handicap or 
physical limitation that precludes their use of usual forms of 
public transportation such as taxicab and bus. Specialized 
nonemergency transportation includes wheelchair/stretcher vans. 
specialized nonemergency transportation providers transport 
individuals who have a handicap or physical limitation which 
precludes their use of usual forms of transportation. Their 
vehicles are equipped with wheelchair lifts or other specialized 
apparatus. 

The changes in reimbursement provide for more appropriate 
reimbursement in relation to the service being provided. The 
department can not justify paying higher reimbursement rates for 
regular commercial transportation as compared to specialized 
nonemergency transportation. There are many situations where 
the Department reimburses less for the more sophisticated level 
of transportation services. 

currently, commercial transportation providers are reimbursed 
their usual and customary fees as established under the Public 
service Commission. one commercial provider has a one-way call­
out fee of $11.00 and is reimbursed $1.50 per mile. A ten mile 
round trip of five miles each way costs the state $37.00. For 
the same trip via wheelchair van, a provider is reimbursed 
$17.98. 

In the same example, if the commercial provider has a 100 mile 
round trip of 50 miles each way, the state pays $172.00. For 
the same trip via wheelchair van, the cost to the State is 
$63.00. 

In some cases, only one transportation provider can currently 
provide services in an area. Even though there may be the 
possibility of using less expensive transportation services such 
as taxi services, those services are not available because the 
Public Service Commission has precluded the entry of other 
providers. 

COMMENT: The department should increase reimbursement rates to 
meet state and federal requirements, particularly those 
requirements, effective in 1996, for the Americans With 
Disabilities Act. 

One provider, at a minimum, recommended that the reimbursement 
rate for one-way only transfers be set at the rate of $12.00 per 
fare plus $1.00 for additional attenders. The provider also 
requested changing rates to $.80 per loaded mile and $.45 per 
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unloaded mile for out of town trips. Another provider requested 
$1.25 per loaded mile. 

RESPONSE: The department has determined that at this time it is 
prudent and reasonable to reimburse commercial providers at $.63 
per loaded mile. For specialized nonemergency transportation, 
the department will reimburse $.63 per loaded mile and $.33 per 
unloaded mile as described in the rule. 

The department will reimburse the same fare for an attendant as 
for the client. 

COMMENT: The rationale for the 16 mile limitation on in-town 
travel for regular commercial ground transportation is unclear. 

RESPONSE; The 16 mile limitation has been in place for a number 
of years. It was a limitation based on total round trip 
mileage. The limitation when adopted was considered reasonable 
in terms of local trip mileage for most persons. The department 
in the final notice is retaining the 16 mile limitation but 
applying it on a one way trip basis. consequently, the mileage 
to which the local mileage reimbursement applies will be 
increased. The department believes that a 16 mile one way trip 
is reasonable in terms of local trip mileage under current 
circumstances. 

COMMENT; The preclusion of coverage at ARM 46.12.1005(4) for 
costs of less than $10 should not apply to commercial carriers. 

RESPONSE: The $10.00 limitation on coverage applies only to 
costs in relation to use of personal vehicles or to the costs of 
meals when commercial carriers are used. The provision has been 
changed to specifically state the limitation. 

COMMENT: Reimbursement of all transportation, whether by 
taxicabs or nonemergency specialized transportation, should be 
considered on a one way basis. 

RESPONSE: The department agrees and has changed the provision 
at ARM 46.12.1005(2) and ARM 46.12.1015(2)(a) to provide that 
the basis of the reimbursement rate will be one way trips. The 
department, beginning July 1, 1995, will discontinue processing 
round trips. What is currently considered a round trip will be 
processed as two one-way trips. 

The department has determined that the proposed provision at ARM 
46.12.1022(11), precluding coverage of ambulance services 
received by a person during a period of retroactive eligibility, 
should not be adopted. The proposed provision has not been 
adopted. 

ARM 46.12.1015, Specialized Nonemergency Medical Transportation, 
Reimbursement, is amended to remove the round trip basis for 
limitation on local trip reimbursement. This change is 
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necessary to conform the local trip basis of this service with 
that of commercial ground transportation in ARM 46.12.1005. 

5. Effective July 1, 1995, and in accordance with Chapter 
546 of the 1995 Legislature, the Department of Social and 
Rehabilitation Services is abolished and its duties and programs 
will be assumed by the new Department of Public Health and Human 
Services. In accordance with 2-15-135, MCA, all references in 
these rules to the Department of Social and Rehabilitation 
Services will be changed to the Department of Public Health and 
Human Services. 

6. The rules will become effective July 1, 1995. 

1ft' {!; // rd/t"'t' ~ c ((6:r?- ,.,.....{,..._..;; 
lrector, ocial and ~ 

Rehabilitation Services 

certified to the Secretary of state June 19, 1995. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rules 
46.12.1222, 46.12.1223, 
46.12.1226, 46.12.1229, 
46.12.1231, 46.12.1237, 
46.12.1241, 46.12.1249, 
46.12.1254, 46.12.1260 and 
46.12.1265 pertaining to 
medicaid nursing facility 
services 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULES 46.12.1222, 
46.12.1223, 46.12.1226, 
46.12.1229, 46.12.1231, 
46.12.1237, 46.12.1241, 
46.12.1249, 46.12.1254, 
46.12.1260 AND 46.12.1265 
PERTAINING TO MEDICAID 
NURSING FACILITY SERVICES 

1. On May 11, 1995, the Department of Social and 
Rehabilitation Services published notice of tne proposed 
amendment of rules 46.12.1222, 46.12.1223, 46.12.1226, 
46.12.1229, 46.12.1237, 46.12.1249, 46.12.1254, 46.12.1260 and 
46.12.1265 pertaining to medicaid nursing facility services at 
page 790 of the 1995 Montana Administrative Register, issue 
number 9. 

2. The Department has amended rules 46.12.1222, 
46.12.1229, 46.12.1231, 46.12.1237, 46.12.1249, 46.12.1254, 
46.12.1260 and 46.12.1265 as proposed. 

3. The Department has amended the following rule(s) as 
proposed with the following changes: 

46.12.1223 PBOVIPER PARTICIPATION AND TERMINATION 
REQUIREMENTS Subsections (1) through (2) remain as 

proposed. 
ial Subject to applicable federal law and regulations. the 

department may impose a sanction or take other action against a 
provider that is not in compliance with federal medicaid 
participation reguirements. Department sanctions or actions may 
include but are not limited ta imposition of any remedy or 
combination of remedies that a st.ate ie permitted te jmpose 
Uftaer PROVIDED BY STATE OB federal law and regulations. 
including but not limited to federal regulations at 42 CFR 488. 
subpart F. 

Subsections (3) through (3)(c) remain as proposed. 
H l ,., flt's"ti<ier must mail te tfte aeaartment a eefl'r' of a!}Qft 

netioe ef transfer er diseharge f!Fe't'ided to a resident at the 
Qf!hider's faoilit>r• @!;!fQUant ta 42 CFR 4QJ,li!lal Ill, 151 aAd 
f6l, 'l'he eef!)' af t:he netioe Mst l:le mailed to t:he ae@artm~ot 
witbin 3 days aft:er the netioe is mailed or ereyided ta the 
~n£, A£ the same t-ime, t:he @Fo .. ·iaer m~;~st: Mail t:a t!:l:!"l 
deaart:ment a list iHohHHAE! the Hames and addresses ef the 
resident. atw resf!BRsible @arty or E!lo!aFEiiaH that aots en the 
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resident's behalf and an\ Jtnewn legal ee"nsel reeresenting the 
resident wi~eepeet to the transfer er discharge iee"e' The 
netiee and list m"et be mailed to the Department of Soeial aDd 
RehabilitatieR sen•iees, MeEiieaiEI Ser ..tees Dh•ieian, 111 tl• 
&andere, p,o, BeH 4219. Helena. MT 59694 4219• 

(4l A PROVIDER MUST NOTIFY A RESIDENT OR THE RESIDENT'S 
REPRESENTATIVE OF A TRANSFER OR DISCHARGE AS REOUIREP BY 42 CFR 
483.12Cal (4), (5) AND (6). THE NOTICE MUST BE PROVIDED USING 
THE FORM PRESCRIBED BY THE DEPARTMENT. IN ADDITION TO THE 
NOTICE CONTENTS REQUIRED BY 42 CFR 483.12, THE NOTICE MUST 
INFORM THE RECIPIENT Of THE RECIPIENT'S RIGHT TO A HEARING, THE 
METHOP BY WHICH THE RECIPIENT MAY OBTAIN A HEARING ANP THAT THE 
RECIPIENT MAY REPRESENT HERSELF OR HIMSELF OR MAY BE REPRESENTED 
8Y LEGAL COUNSEL, A RELATIVE. A FRIEND OR OTHER SPOKESPERSON, 
t!OTICE FORMS ARE AVAILABLE UPON REQUEST FROM THE DEPARTMENT. 
REQUESTS FOR t!OTICE FORMS MAY BE MADE TO THE QEPARTHENT OF 
SOCIAL AND REHABILITATION SERVICES, MEDICAID SERVICES DIVISION. 
111 H. SANDERS, P.O. BOX 4210, HELEHA, MT 59604-4210. 

AUTH: Sec. 53-6-108 [as amended by sec. 14. cb. 354. L. 
~. 53-6-111 and 53-6-113 MCA 

IMP: Sec. 53-2-201, 53-6-101, 53-6-106, 53-6-107 ~ 
amended by sec. 13, ch. 354, L. 1995], 53-6-111 and 5J-6-113 MCA 

~1226 NURSING FACILITY REIMBURSEMENT Subsections (1) 
through (3) (b) remain as proposed. 

(c) A provider's per diem rate effective July 1 of the 
rate year AND THROUGHOUT THE RATE YEAR shall not exceed the 
provider's average per diem private pay rate for a semi-private 
bed, plus the average cost, if any, of items separately billed 
to private pay residents, in effect on July 1 of the rate year 
as specified by the provider in the department's survey of 
private pay rates conducted annually between April 1 and July 1 
prior to the rate year. Providers who do not respond to the 
department's survey by July 1 of the rate year, will be subject 
to withholding of their medicaid reimbursement in accordance 
with ARM 46.12.1260. The rate specified by the provider in this 
survey will be referred to as the reported rate. 

Subsections (3) (c)(i) through (13) remain as proposed. 

AUT!!: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101, 53-6-111 and 53-6-113 MCA 

~12.1231 DiflECT NURSING PERSONNEL COST COMPONENT 
Subsections (1) through (3) remain as proposed, 
(4) The direct nursing personnel cost limit is ~ ~ 

.!lil of the statewide median average wage, multiplied by the 
provider's most recent average patient assessment score, 
determined in accordance with ARM 46.12.1232. 

AUTH: Sec. 53-6-113 MCA 
IMP: Sec. 53-6-101, 53-6-111 and 53-6-113 MCA 

12-6/29/95 Monlana Adminisu·at ive Register 



-1229-

.4..hll~1241 CHANGE IN PROVIDER DEFINED subsections ( 1) 
through (1) (b) (ii) remain as proposed. 

iliiL. the current or former partners from whom the new 
partner acquires an interest do not retain ~ A right of 
control over the partnership arising from the transferred 
interest. 

Subsections (1) (c) through (1) (c) (ii) remain as proposed. 
(d) For all providers. a change in provider occurs where 

an unrelated party acquires; 
(il the provider's title or interest in the nursing 

facility OR A LEASEHOLD INTEREST IN THE NURSING FACILITY; and 
(iil the right to control and manage the business of the 

nursing facility, 
Subsections (2) through (2) (b) remain as proposed. 
til a spouse, ancestor. descendant. sibling, UNCLE. AUNT. 

NIECE, NEPHEW or a spouse of an ancestor. descendant, n 
sibling. UNCLE, AUNT, NIECE OR NEPHEW; or 

Ciil a sole proprietorship, partnership or corporation OR 
OTHER ENTITY jn which a spouse, ancestor. descendant. sibling. 
uncle. aunt, niece. nephew or a spouse of an ancestor. 
descendant. sibling. uncle. aunt. niece or nephew has a direct 
or indirect interest of 5% or more or a power. whether or not 
legally enforceable, to directly or indirectly influence or 
direct the actions or policies of the entity. 

(cl "Unrelated corporation" means a corporation that is 
NOT A RELATER PART¥ ANP THAT IS controlled and managed by a 
board of directors comprised of entirely different persons and 
by different officers. 

Subsections (3) and (4) remain as proposed. 

AUTH: Sec. 53-6-llJ MCA 
IMP: Sec. 53-2-201, 53-6-101, 53-6-111 and 53-6-113 MCA 

4. The Department 
commentary received: 

has thoroughly considered all 

COMMENT: This new subsection deals with notice of transfer or 
discharge. It requires providers to mail a copy of every notice 
of transfer or discharge to SRS within three days of giving 
notice to the resident. It also requires nursing facilities to 
provide the department with a list of the names and addresses of 
the resident, any responsible party or guardian that acts on the 
resident's behalf and any known legal counsel representing the 
resident with respect to the transfer or discharge issue. This 
new subsection represents an unnecessary administrative 
paperwork burden on facilities to which we strongly object. 

The definition of "transfer or discharge" is poorly defined in 
the federal rules and open to various interpretation. Giving 
residents information regarding the appeal process and how to 
contact the state ombudsman and other agencies is certainly 
appropriate if the transfer or discharge is D£1 voluntary. On 
the other hand, a resident happily being discharged home is not 
interested in this information. It would appear that this 
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proposal would require notification every time a resident is 
transferred to a hospital, every time a resident moves into or 
out of a facility's medicare distinct part, and every time a 
resident is discharged to home or to another health-care 
facility. 

Under federal law and regulation, providers are required to give 
notice to residents being transferred or discharged. The 
regulations are specific as to what that notice is to include. 
It includes notice that the resident may appeal to the state and 
it includes information about how to contact the state 
ombudsman. Federal law and regulation also specifies that 
states will develop an "appeals process". This proposed rule 
change subscribes to unnecessary duplication. Facilities are 
already being surveyed to assure compliance with this regulatory 
requirement. It should not be necessary to provide SRS with 
this information as we see nothing in federal law or regulation 
requiring facilities to do so. 

While the department cites 42 CFR 431.206(b) (3) as the 
underlying federal requirement for this proposed amendment, to 
the best of our knowledge no other state has interpreted this 
CFR cite as requiring personal written notification of appeal 
rights and other matters. 

Other states have provided this information in the following 
ways: (1) provided this information to medicaid recipients upon 
application for benefits and provided long-term care facilities 
with signs noting these rights and further noting the procedures 
to be followed by an affected medicaid recipient or (2) state 
notice of appeal rights to each resident being transferred or 
discharged through a state form, provided to nursing homes and 
require that facilities provide it to each resident being 
transferred or discharged. 

Facilitating the appeals process might make it easier to pursue 
an appeal. The use of a mandatory notification form with an 
appeal request as part of the form (similar to the current 
Medicaid denial of benefits notification process) would be the 
easiest way to ensure mandatory notification. 

RESPONSE: The department has considered all of the comments 
that it has received concerning the notice requirements to the 
State Medicaid Agency when notice is provided to a nursing 
facility recipient that they will be transferred or discharged 
from the facility. 

Nursing facility participation requirements at 42 CFR 483.12 
provide for the transfer and discharge requirements, process and 
content of the notice that must be given by nursing facilities 
prior to transfer and discharge of a resident from their 
facility. Additionally, there are requirements found at 42 CFR 
431.206 and 42 CFR 431.210 which mandate that the state agency 
must establish a hearings process, and at the time a skilled 
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nursing facility or a nursing facility notifies a resident that 
he or she is to be transferred or discharged, the state must 
also inform the recipient in writing of his right to a hearing, 
of the method by which he may obtain a hearing and that he may 
represent himself or use legal counsel, a relative, a friend or 
other spokesman in the hearings process. These requirements 
specifically require the state agency to provide the notice at 
the same time the facility provides the notice and prescribe 
that the notice must be in writing. 

The intent of the proposed rule was not to insure compliance 
with the regulatory requirements of 42 CFR 483.12 for 
participation by nursing facilities. These requirements are 
reviewed by the survey agency as appropriate. This proposed 
rule language was intended to provide a means for the state to 
receive notice of the proposed transfer or discharge so that the 
state agency can comply with specific state agency notice 
requirements of 42 CFR 431.206. 

The department has discussed these notice regulations with a 
Health Care Financing Administration representative and has 
asked for a written verification as to whether a formal written 
notice provided by a nursing facility, which includes the items 
required by 42 CFR 483.12 and the requirements found in 42 CFR 
431.206 and 42 CFR 431.210, will meet federal approval. Based 
on the comments received and the discussions with the Health 
Care Financing Administration the department will modify the 
proposed rule to provide that a nursing facility will be 
required to provide a notice, on a form developed by the 
Department, which complies with all requirements for notice when 
a transfer or discharge is being undertaken. The department 
believes that an attached appeal request form that can be used 
by a recipient if they wish to appeal the transfer or discharge 
decision would be helpful in expediting the process and will 
seek to incorporate this provision into the form that the 
department develops. 

COMMENT: The department is proposing to change its current rule 
that a facility must hold the same bed that a resident occupied 
prior to a transfer to a hospital until the resident returns 
from the hospital stay. Under the proposed change, a facility 
would not have to hold the same bed, but simply have a bed 
available for the resident upon return. I can see no good 
rationale for such a change. If the facility must hold a bed, 
why not the same bed? The proposed change puts a resident at an 
extreme disadvantage, since they are not present to have any 
input into the decision or ensure an orderly move of their 
possessions. Facilities making such a change during a 
resident's absence are guilty of at least poor judgment and 
timing and at worst could cause detrimental psychosocial and 
health effects for a resident. Since the majority of bed holds 
are only for a short period of time, why not wait until the 
resident is present and can exercise their rights regarding such 
changes? 
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Changing a resident's room during the resident's absence may 
violate other federal resident rights requirements. under 42 CFR 
483.10(b) (11) (ii) (A), a facility is required to provide a 
resident or their representative with a prompt notification of 
room or roommate change. The accommodation of needs 
requirements (42 CFR 483.15(e) (2)) also stipulate that residents 
have input into such changes and be able to state their 
preferences if such moves are made. Accomplishing these 
criteria would be extrernelv difficult if the resident is out of 
the facility. It could be further complicated if the resident 
were unable to receive the notification and state preferences 
because of the illness that necessitated the transfer. 

If the department decides to go ahead with this proposed change, 
I would highly recommend language be added to the rule stressing 
facilities still need to meet the above criteria. 

Finally, I support the additional language to this section of 
the rules which clarifies the fact that facilities cannot bill 
a resident for a bed hold under any circumstances. To further 
clarify the requirements, I would recommend that the language be 
extended to specify not only residents but their 
representatives. In those instances where this practice has 
been a problem, the facility will actually try to get the 
resident • s family to pay for the bed hold rather than the 
resident. This is mainly due to the resident being ill or 
because other family members are handling finances for the 
resident. 

RESPONSE: These proposed additions to the administrative rules 
are to provide clarification rather than to adopt a change in 
policy. It never has been the department's interpretation that 
the same bed must be held for an individual that is absent from 
the facility tor hospitalization or for other long absences. 
Federal regulations do not specify a policy on bed holds, but 
they require a facility to provide written information upon a 
transfer of a resident to a hospital or before allowing a 
resident to go on a therapeutic leave of the duration of the 
bed-hold policy under the state plan, if any, during which the 
resident is perrni tted to return and resume residence in the 
nursing facility. The administrative rule provisions concerning 
bed holds specify when a bed must be held for an individual 
receiving medical services, and under what circumstances the 
Medicaid program will reimburse for the holding of a bed under 
these absences. Therapeutic horne visits and hospital hold days 
are not a federal requirement but are a state option for which 
each state adopts individualized criteria for reimbursement and 
length of bed hold periods. 

Federal regulations at 42 CFR 4B3.10(b) (11) (D) (ii) (A) require 
that a facility must immediately inform the resident and, if 
known, the resident's legal representative or an interested 
family member when there is a change in room or roommate 
assignment. These clarifications .i11 the administrative rules do 
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not replace the facility's requirement to provide notice pr~or 
to a change in room. The department believes that most nurs1ng 
facilities hold exactly the same bed for a resident who is 
absent from the facility until their return. However, in some 
situations the nursing facility may have a need to move 
residents into new rooms in order to accommodate individuals on 
the waiting list needing nursing facility placements. If there 
are several residents out of the facility on therapeutic home 
visit or in the hospital a situation may occur where a facility 
may find it difficult to fill empty beds in the same rooms with 
residents who are on a therapeutic home visit or are 
hospitalized. Due to medical complexity of the residents being 
admitted or because of the gender of the resident who is absent 
they may not be able to fill from the waiting list unless 
residents are moved to accommodate these situations. The 
department believes that most facilities will only move absent 
residents to new rooms when absolutely necessary and will be 
required to comply with the federal notice requirements outlined 
above. 

The department believes that it is not necessary to add 
additional language to state that the recipients representative 
may not be charged for hospital bed hold days. If a recipient 
is not responsible for payment for any services, no family 
member can be made responsible for these items or forced to 
reimburse for them. 

Admission documents that are provided to recipients and 
responsible parties spell out the items and services that can be 
charged to a resident and those that are considered to be 
reimbursable under the medicaid per diem rate or billable 
separately to medicaid. The department reviews these admission 
documents, and in some circumstances a review is performed by 
the survey agency when appropriate, to insure that the lists are 
complete and the items that can be charged to residents are 
clearly indicated and in compliance with state and federal laws. 

COMMENT: One commentor believed the new subsection dealing with 
the imposition of sanctions should refer to both state and 
federal laws and regulations, as the department's rule making 
authority must be the result of state law on the subject. 
Additionally, they believe the language is vague and fails to 
put any provider on notice as to how the department will impose 
sanctions, which sanctions will be imposed under which 
circumstances, due process rights of providers and numerous 
other details. We believe this rule should be removed and the 
department should undertake a separate rule making proceeding on 
the issue of sanctions. 

RESPONSE: The department will incorporate language into the 
final rule concerning the reference to both state and federal 
laws and regulations as they apply to the sanction and 
enforcement provisions. On July 1, 1995, federal enforcement 
regulations become effective and a new survey process will be 
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implemented. The state must implement the provisions of the 
sanction and enforcement regulations and be bound by these 
regulations in the imposition of sanctions and enforcement, 
remedies applied, civil monetary penalties and due process 
requirements of these regulations. The department will consider 
adoption of specific rules in these enforcement areas as it 
deems appropriate in order to implement these federal 
regulations and the authority provided for under state laws. 
The department believes current laws and regulations adequately 
address these issues. The department has revised the final rule 
language to 1 imi t sanctions to those provided by state or 
federal law. 

COMMENT: The changes to the property section of the payment 
rules propose no substantive alterations. Despite several years 
of unkept promises, the department is once again failing to 
respond to the concerns of the industry relative to property 
payments. The property cost component has been in dire need of 
improvement tor many years. It does not provide adequate 
funding for new facilities and provides little incentive for 
older facilities to make necessary improvements. The department 
did a study, put together a task force, and has promised an 
additional task force to work on this issue--but it has been at 
least five or six years and still nothing has happened. It is 
important that this component be improved to be more equitable 
and to provide the proper incentives to insure that residents' 
physical environment is safe and pleasant. 

COMMENT: One commentor requested that the department institute 
a fair-rental property payment methodology. 

COMMENT: Concerns were voiced about the department's decision 
to "freeze" the maximum property rate at $11.00 per day. 
Montana's nursing homes are old, and growing older. state 
mandates for up-to-date facilities have not been relaxed, even 
while the cost to build, remodel or update plants have continued 
to skyrocket. Many providers are also waiting for the 
department to act on its promise of revamping the property 
rates. The current department policy exacerbates the shortage 
of beds in some markets, and retards provider efforts to update 
their facilities. 

RESPONSE: commentors are correct that the department 
previously completed a property reimbursement study, but has not 
implemented a new property methodology. The department held a 
symposium in November 1994, which included a look at the 
property study and additional property information and the 
department made a commitment to form working groups to work 
toward property system changes. The department has not 
committed to a fair rental value system or any specific property 
methodology for the future. In fiscal year 1995 the department 
increased the property cap to $11.00 or up to a $1.36 increase 
over fiscal year 1994 reimbursement rates. In the proposed 
rules the department proposes no change to the cap of $11.00 but 
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allows providers to again receive up to the $1.36 increase over 
their 1995 reimbursement levels. Under this rule, providers 
will remain at their 1995 rate if that rate already exceeded 
their costs, or otherwise would receive the lower of an increase 
up to their cost per day or an increase of $1.36, subject to the 
$11.00 cap. 

Providers are quick to advocate changes in the property 
component without considering that property rates may be 
calculated upon an entirely different basis than under the 
present system and that property rates are likely to shift 
considerably up or down for many facilities under a new 
methodology. These changes may impact the increases received in 
this year's or prior year's property rates significantly. There 
have recently been several providers that have completed 
remodeling and new construction projects within the current 
reimbursement limits and qualified for rate adjustments under 
these rule provisions. It is not clear why commentors believe 
that there is no incentive to renovate and add beds when there 
are currently so many providers that in fact are doing exactly 
this very thing. 

The department continues to be committed to look at the property 
reimbursement system in conjunction with other changes being 
considered for reimbursement in the area of MDS and patient 
acuity adjustments. 

COMMENT: The definition of a change in provider implies a 
change in leases will not be regarded as a change of owner or 
provider. In a call to department staff this provider was told 
that this new definition applies to a lease situation as well. 
This rule language is unclear. 

RESPONSE: The department proposed clarifying language in the 
change in provider definition which many providers supported. 
These changes are necessary to deal with paper transactions 
where control of the facility is not impacted but rather a stock 
or corporate restructuring has occurred. Previously these 
activities triggered a change in provider and a new 
reimbursement rate calculation using a more current rate period. 
The department intended this language to apply to lease 
situations when an unrelated party acquires the leasehold or 
interest in the facility and the right to control and manage. 
We will provide additional language to clarify that these rules 
apply to lease transactions. The department will also add 
clarifying language in definition of a related party to make it 
more clear who will be considered a related party under these 
rules. 

COMMENT: 'rhe proposed amendments to these subsections change 
the operating cost component in two ways: they reduce the 
operating cost cap from 115% to 105% of the median operating 
costs and they reduce the allowable incentive from 40% to 30% of 
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the difference between the provider's inflated base year per 
diem operating cost and the operating cost limit. 

We oppose both of these changes and believe they are being made 
solely because of budgetary constraints. We believe that 
providers are continually asked by regulators and inspectors to 
provide more care and services. There is increased emphasis on 
quality of life, which translates into increased costs in the 
activities and social services areas, which of course are part 
of the operating component. Increased paper work and 
documentation also continues to add to our costs. 

While we believe that limitations used in setting rates should 
promote efficiencies and economies, the reduction of the 
operating cap from 115% down to 105% of median operating costs 
is inappropriately narrow. Significant legitimate variations 
exist among providers in the effective delivery of the wide­
range of services covered by this cost center. Unduly 
restricting these variations is not in the long-term interest of 
the state, its long-term care providers or the residents of our 
facilities. We would suggest that the 115% limitation has been 
effective in controlling these operating costs while still 
allowing for appropriate variations. For these reasons, we 
oppose this reduction and would, in fact, propose that the cap 
be raised to 125% of the median operating costs in the state. 

The May 22 spreadsheet proposed by the department further lowers 
the incentive factor (from 30% to 23%), simply adding insult to 
injury. Those facilities which have traditionally kept their 
costs low are the facilities hurt by this additional cut. Why 
would SRS want to provide less incentive for facilities to keep 
their operating costs down? We believe that the lower the 
incentive factor, the more likely facilities will be to increase 
operating costs to "maximize reimbursement" rather than to keep 
costs down to benet it from an ever-shrinking "incentive factor". 
I believe that this change would eliminate the incentive for 
holding down costs and would penalize efficiently run facilities 
and would assist in supporting less efficiently run facilities 
with high costs. The incentive factor is used to help meet 
operation costs incurred during the year. 

The purpose of this allowance is to encourage cost containment 
in non-nursing cost areas. Under the present methodology, the 
state is already reaping over 60% of those savings; under the 
proposed methodology, the state seeks to greedily increase its 
share to over 70% of the savings. Coupled with the reductions 
caused by the decrease in the operating cost component 
limitation noted above, the effect is to greatly reduce the 
effectiveness of this incentive allowance. 

Prior to 1982 (13 years ago), facilities could quality for an 
incentive allowance of up to $1.50 per patient day; the average 
incentive payment in 1982 was approximately $0.99 per patient 
day. On an inflation-adjusted basis, the department is now 
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effectively proposing to reduce the cost-containment allowance 
below where it stood in 1982. We feel that exactly the opposite 
path should be taken instead. An increase in the operating 
component limitation coupled with an increase from 40% up to 50% 
in the savings-sharing methodology would be far more appropriate 
than what is being proposed. We therefore ask the department to 
reconsider this proposed amendment. 

Under the most current rate spreadsheet, the median operating 
cost per day is $38.99, and the 105% cap is $40.94 per day. More 
than one-half (51) of all facilities are subject to the cap, 
which allows costs just $1.95 more than the median bed day 
value. Facilities costs range from $24.99 to $65.92 per day. 
The proposed median cap is just too low compared to the broad 
range of daily operating costs. 

It is clear to our providers that the two-fold reduction to the 
calculation of an operating incentive is a random move made by 
the department to bring the rates into alignment with the 
legislative budget set for the medicaid system. Our facilities 
expend endless time each year in an attempt to be prudent and 
cost conscious providers of services for the state. The 
"incentive" was to reap some benefit in the form of a higher 
medicaid rate based on the incentive allowance calculation while 
saving the State of Montana thousands of dollars monthly. The 
reductions proposed have the effect of penalizing those who 
truly save the state dollars in the medicaid system while 
rewarding the less efficient operator. 

One commentor supported the reduction of the incentive payment 
rather than lowering the overall rate caps. However, this 
commentor also believes that the reduction of the incentive 
factor may promote more cost growth in the future. 

RESPONSE: The department proposed to reduce the percentage on 
the operating component as well as the operating incentive 
component in the first rule notice. The department has rebased 
the reimbursement system to 1994 cost report information and 
continues to apply the DRI inflationary adjustment to provider 
costs in computing reimbursement levels for fiscal year 1996. 

The department continues to further the basic goals of the 
reimbursement methodology to maximize reimbursement of nursing 
services and nursing costs while providing an incentive to 
operate efficiently and contain costs. These adjustments in 
percentages have been set with these reimbursement goals in mind 
and in conjunction with the adjustment of the reimbursement 
components to incorporate new base period costs, inflationary 
trends, new median cost computations, adequacy of the 
reimbursement levels through the department's findings processes 
and appropriation levels. All of the reimbursement factors must 
be considered as a whole to determine the adequacy of 
reimbursement levels and not isolated to one component of 
reimbursement. Percentages have previously been adjusted in 
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order to provide for the maximum amount of reimbursement to be 
distributed in the most appropriate manner to all facilities 
participating in the program. These percentages have been 
adjusted upward in some instances but can be adjusted downward 
in conjunction with the other reimbursement components in order 
to maximize the system of reimbursement as a whole. 

The department will adopt the following percentages for fiscal 
year 1996 reimbursement. Operating cost component percentage at 
105% of the operating cost component median and an operating 
incentive equal to the lesser of 10% of the median operating 
costs or 30% of the difference between the provider's inflated 
base year per diem operating costs and the operating cost limit. 
While the operating incentive is discretionary from the 
department's standpoint as it reimburses providers for costs not 
incurred, it provides an incentive for providers to consider how 
to incur facility operation cost in an efficient manner and 
provides a mechanism for facilities to be recognized for cost 
containment while still meeting participation requirements. 

The operating cost median has increased by $2.67 between 1995 
and 1996 or from $36.32 to $38.99 due to rebasing the system to 
1994 costs and application of inflation. The operating 
incentive upper limit has increased from $3.63 in 1995 to $3.90 
in 1996 by applying the 10% factor to the median operating cost 
component. The maximum allowable operating cost component has 
decreased from $41.77 in 1995 to $40.94 in 1996 based on the 
change in percentages from 115% to 105% in the operating area. 

Based on the 
reimbursement 
incurred by 
facilities in 

department • s findings process we believe this 
level is adequate to meet the costs that must be 
efficiently and economically operated nursing 
Montana. 

COMMENT: The proposed amendment to the nursing cost component 
reduces the cap from 130% to 120%. We oppose this change and 
believe it is being proposed solely because of budget 
constraints. we also continue to be very concerned about the 
accuracy of this component. As you know, facility costs for 
nursing wages and benefits for the 1994 cost report period are 
divided by a patient assessment score (PAS) in effect for all or 
a portion of that period. The result becomes the "hourly wage" 
which is then inflated and multiplied by the current patient 
assessment score. The "hourly wage" is more fiction than fact 
since it is not determined using the actual staffing that 
generated the costs for the period. In addition, although for 
many providers more than one PA score is operative during the 
cost report year, the PA scores are not blended; instead only 
one is used. We believe this methodology "under pays" 
facilities who staffed below the PA score during the rate year 
and "over pay" facilities who staffed above the PA score during 
the rate year. 
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This component, among the formula variables, provides broad 
flexibility to facilities to invest in direct care staff and 
deliver adequate patient care. The formula allows a facility to 
cover its costs with a combination of staffing levels and 
compensation independent of a fixed Department philosophy. One 
provider may pay above average wages, but keep staffing to the 
bare minimum, while another may pay average wages, but be able 
to afford slightly higher than required staffing. In adopting 
this formula approach SRS adopted a stated goal to provide the 
means for facilities to provide higher staffing levels. This 
policy is consistent with federal and state rules to improve the 
quality of care and enhance the quality of life nursing horne 
residents experience. 

SRS' proposal to reduce the reimbursement afforded to providers 
runs counter to this public pol icy. SRS should retain the 
current nursing benchmark at 130% of the median cost. 

one cornmentor supported the reduction of the hourly nursing cost 
cap from 130% down to 120% of the statewide median average wage. 
While it is vital that facilities be able to recruit and retain 
qualified nursing staff, the 130% cap served only to promote 
inefficiencies on the part of some facilities. The proposed 
limit of 120% should be more than adequate to allow for 
legitimate wage levels and inherent geographic variations. 

RESPONSE: The department has considered all of the comments 
received regarding the direct nursing component. The department 
commented about the validity of the current methodology 
regarding the calculation of the direct nursing component and 
the use of the patient assessment information extensively in 
last year's comments and responses. The department believes 
that the use of the PAS, which is a measurement of the relative 
acuity and care needs of residents served by facilities is a 
reasonable approach to determining efficient and economical 
nursing costs. Moreover, we believe that the mix of information 
used in the current calculation will tend to encourage providers 
to staff carefully based upon resident needs rather than 
reimbursement impacts, because understaffing or overstaffing 
will have a balanced rate result under the methodology. The 
department does agree that this approach does not in every case 
provide a precise indication of staffing needs during the 
corresponding period and that further consideration is warranted 
to determine Whether an approach could be developed that would 
achieve better results. The department will consider the 
changes in the case mix adjustment factor in conjunction with 
computerization of the minimum data set and its use as an 
assessment tool in the next year. The computerization 
requirement will assist the department in converting to a new 
acuity measure for reimbursement which will use MDS information 
and eliminate duplication for providers. The development and 
implementation of such a system may also provide additional 
options to address the concerns that have been raised regarding 
the nursing wage computation. 
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The department proposed to reduce the percentage on the nursing 
cost component in the first rule notice to 120%. The department 
has rebased the reimbursement system to 1994 cost report 
information and continues to apply the DRI inflationary 
adjustment to providers costs in computing reimbursement levels 
tor fiscal year 1996. 

The department continues to further the basic goals of the 
reimbursement methodology to maximize reimbursement of nursing 
services and nursing costs while providing an incentive to 
operate efficiently and contain costs. These adjustments in 
percentages have been set with these reimbursement goals in mind 
and in conjunction with the adjustment of the reimbursement 
components to incorporate new base period costs, inflationary 
trends, patient assessment information, new median cost 
computations, adequacy of the reimbursement levels through the 
departments findings processes and appropriation levels. The 
department has continued to update the information in the rate 
spreadsheet from the first notice rule and finds that based on 
the updated information we will adopt a direct nursing 
personnel cost limit median of 116\. All of the reimbursement 
factors must be considered as a whole to determine the adequacy 
of reimbursement levels and not isolated to one component of 
reimbursement. Percentages have previously been adjusted in 
order to provide for the maximum amount of reimbursement to be 
distributed in the most appropriate manner to all facilities 
participating in the program. These percentages have been 
adjusted upward in some instances but can be adjusted downward 
in conjunction with the other reimbursement components in order 
to maximize the system of reimbursement as a whole. 

The department continues to believe that this methodology 
projects nursing costs with reasonable accuracy and results in 
reasonable and adequate reimbursement in the nursing area. The 
department will continue to used this methodology in the 
computation of the direct nursing component in fiscal year 1996 
rate setting. 

COMMENT: Our PAS has fluctuated from 3.56 to 3.98 over the nine 
month period from July through March. The nine month average is 
greater than the six month average used in our reimbursement 
rate and our PAS currently approaches 3.80 as reflected in the 
April printout. It would be interesting to see what a nine­
month average PAS would generate in the formula. That figure 
probably more accurately reflects what has happened to a 
facility as it relates to the nursing component. 

RESPONSE: The department, at the request of providers, 
specified in the fiscal year 1995 rules the six month period 
that will be used to compute the patient assessment average for 
all providers. This six month average is taken from the period 
october through March preceding the rate period. This allows 
the department to use the most current patient assessment 
information available in the calculation of the direct nursing 

12-6/29/95 Montana Administrative Register 



-1241-

component. The use of nine months is not under consideration by 
the department. The most current information available at the 
time that reimbursement is established is used in this 
computation. Variations occur from month to month, but when 
averaged over the six month period this is reflective of the 
care being provided in facilities. The nursing hourly wage is 
calculated by taking base period nursing costs and dividing by 
the product of occupied days during the cost reporting period 
and the PAS that most closely corresponds to the base period. 
The resulting cost per hour is then inflated to the midpoint of 
the rate period and is compared to the median upper limit. The 
current PAS average is then applied to the cost per hour to 
compute the total direct nursing component. Under this 
computation, the base period components that most closely 
correspond to each other are used to calculate the nursing 
hourly wage, that wage is inflated forward and then multiplied 
by the current PAS. The department believes that this 
methodology projects nursing costs with reasonable accuracy and 
results in reasonable and adequate reimbursement. The 
department will continue to use this computation for the direct 
nursing component in fiscal year 1996 rate setting. 

COMMENT: One commentor recommended that the department consider 
expanding the list of separately billable items to include 
specialized equipment made necessary due to survey findings, 
quality of life regulations and other state and federal rules. 
Nursing facilities are ordered to provide interim, often times 
costly, services and physical plant modifications after SRS has 
established the payment rate. The formula does not compensate 
providers for material changes in operations during the rate 
year. Allowing certain items to be billed in addition to the per 
diem rate or providing an appeal mechanism for a mid-year rate 
adjustment would address this problem. In addition, one 
commentor indicated that accommodation of needs is required by 
the federal government for patients with special needs. 
Facilities that are capped can't get reimbursed for special 
needs items if they don't already have them such as special 
wheelchairs for short patients who can't use a regular 
wheelchair. This jeopardizes the quality of services that are 
provided. 

RESPONSE: The department already has in place a mechanism to 
pay for items that are outside the routine nursing services 
definition, which are to be included in the per diem rate paid 
to a nursing facility. These separately billable ancillary 
items and services are listed in ARM 46.12.1245. Many other 
items and services are billable by a durable medical equipment 
supplier or other service providers in conjunction with the 
applicable department rules for these services. 

Items such as standard wheelchairs are included in the per diem 
rate computation and are usually recognized as a cast for 
reimbursement purposes through a depreciation allowance on the 
cost report. Nursing facilities need to be aware of the new 
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types of equipment that become available and consider purchase 
of these items in their inventory of supplies and equipment to 
be used routinely and generally available for use by residents, 
in conjunction with the types of residents that are routinely 
admitted to their facility. This matching of residents to 
supplies routinely needed will meet the quality of life 
requirements under state and federal laws and will allow 
facilities to purchase items that are really necessary for the 
majority of the population's use in the facility. An example 
would be a large portion of the residents in nursing facilities 
are women who are very small. New wheelchair purchases should 
consider the needs of the population in the facility, and the 
upgrading of inventory by having an assortment of sizes would be 
appropriate to meet the needs of the general population in the 
facility. Hemi-height chairs and wheelchairs without special 
modifications should be considered standard chairs for the most 
part and provided by the nursing facility as appropriate to meet 
the medical needs of residents in the facility. 

Specialized and nonstandard items can still be made available to 
the resident through programs such as durable medical equipment 
when medically appropriate and, if necessary, prior approved by 
department staff. 

COMMENT: The change in reimbursement proposed by the department 
in the May 22 spreadsheet results in a total of 64 Montana long­
term care facilities which will not receive actual costs of care 
for medicaid patients for FY 1996 (based upon the state's own 
calculation of costs). The weighted average loss per medicaid 
patient day will be $4.60 under this revised proposal. The 
unweighted average loss, as shown on the state's spreadsheet, is 
$8.14 per patient day. Either way, the state is in effect 
expecting Montana long-term care facilities to subsidize the 
cost of care to Montana Medicaid residents to the tune of 
$6,912,533. 

RESPONSE: The department issued the May 22 spreadsheet to 
provider representatives, at their request, as an example of 
where reimbursement changes and updates of costs had occurred 
since the first rule notice spreadsheet was issued. The May 22 
spreadsheet showed the effects of reducing the operating 
incentive from 30\ to 23% and lowering the direct nursing 
component from 120% to 119%. The final rules will adopt the 
following percentages: operating cost limits at 105% of median 
operating costs, direct nursing personnel cost limit at 116%, 
and incentive allowance equal to the lesser of 10% of median 
operating costs or 30% of the difference between the provider's 
inflated base year per diem operating cost and the operating 
cost limit. The rate methodology shown by the May 22 
spreadsheet will not be adopted by the department. 

COMMENT: We are adamantly opposed to the department's latest 
interpretation of the private pay rate limit. The department 
proposed to clarify that the private pay limitation applies to 
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the rate in effect on July 1 of the rate year. We believe that 
the dep"'·tment policy goes well beyond the intent of the 
legislat •.<1 • by imposing a limit on July 1 of each year and 
disreganb interim rate changes by providers whose rate cycles 
don't match the state fiscal year. We recommend that rather 
than clarifying current policy, current policy be changed to 
reflect that facilities that are limited by their private pay 
rate on July 1 may receive a medicaid rate increase at a later 
date if their private pay rate increased later in the year. SRS 
would not pay any provider more than what they charge private 
pay residents but would in fact provide equity to those 
providers whose rate decisions are made at a time other than 
July 1. 

RESPONSE: 'l'he department was directed to implement the private 
pay limit as part of a legislative cost containment provision 
that is included in House Bill 2, the general appropriations 
bill, during the 1993 legislative session. The legislative 
language limits a facility's medicaid rate to no more than the 
facility's private pay rate. The department will survey nursing 
facilities to determine the private pay rate effective July 1, 
1995. If the private pay rate is less than the July 1 medicaid 
rate computed under the reimbursement formula, then the 
facility's medicaid reimbursement is limited to the facility 
private pay rate. This limit applies for the entire year. The 
private pay limit will be based upon the private pay rate 
effective July 1 and rates will not be adjusted upward for 
private pay rate increases occurring during the year. To 
monitor private pay rates and to continually adjust rates would 
be costly and is not administratively feasible. Each facility 
needs to evaluate the cost of providing nursing facility care 
and compare this to the private pay charges in order to 
determine if the private pay rate is reflective of the cost of 
providing care for the year beginning July 1. Based on this 
analysis, sume private pay rates may need to be raised, not 
because of the limit on the medicaid rate but because the cost 
of providing this care is greater than what is being charged to 
the private paying resident for this care. This continues to be 
the policy that the department adopted in the fiscal year 1994 
rules and is not a new interpretation in how the department has 
applied the private pay limit. There will be no adjustments to 
the computed medicaid rate established on July 1 if facilities 
who are limited increase their private pay rates during the 
year. 

COMMENT: The department received requests for information and 
documents concerning the reimbursement process from specific 
providers through the rule comment process. 

RESPONSE: The department will respond separately to these 
requests for information and documents to those commentors that 
requested them. 
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COMMENT: The rule changes fail to meet the Boren standards. 
Two thlrds of the facilities will receive less than actual cost 
for services. The changes made by the department are solely 
budget driven and unfairly penalize the facilities. It seems to 
be clear that whenever there is a change in the percentages, it 
always a reduction. The funding appears to be questionable to 
cover the costs of resident care within the facility and I fail 
to see adequate coverage in the facilities as a result of your 
rate making processes. The state has no legitimate definition 
of an uefficiently and economically operated facilityh other 
than one that can operate on whatever the legislature 
appropriates. 

RESPONSE: The department disagrees with the assertions that the 
reimbursement methodology fails to comply with the requirements 
of the Boren Amendment. The department has engaged in an 
extensive findings process which has resulted in the adoption of 
the reimbursement system in place under these rules. The 
department does not rely upon the rate component median 
percentages or other similar parameters in the methodology to 
u implicitly define" an economically and efficiently operated 
facility. Rather, the department in a separate process has 
explicitly and carefully identified the cost that must be 
incurred by an efficiently and economically operated provider. 
The department's explicit standards have not changed from the 
previous rate year. A comparison of the costs that must be 
incurred to the rates generated by the system indicates that the 
department • s rates meet the Boren Amendment standards. The 
department believes its cost projections used in this process 
are valid and reasonable. The department has also made 
appropriate findings regarding quality of care and access to 
services. There is no legal requirement that a particular 
percentage of facilities receive rates which cover all of their 
actual costs. The department has reviewed the numbers of 
facilities which are reimbursed all costs and certain 
percentages of their costs. The department believes that the 
system meets both the substantive and procedural requirements of 
the Boren Amendment. 

COMMENT: We question the department's policy of defining 
efficiency solely based upon a facility's costs compared to a 
median cost standard. The formula theoretically provides 
reasonable payment rates and incentives to all facilities. But 
in reality, the department rations payments to facilities with 
higher costs without regard to the reasons far those higher 
costs. SRS should determine a facility's efficiency based upon 
their experience compared to other, similarly structured and 
operated facilities. To accomplish this goal the department 
should measure relative efficiency of facilities with their 
peers, rather that rating each facility on a single continuum. 

RESPONSE: The comment reveals a misunderstanding of how the 
department defines efficiency. As explained in the previous 
response, the "median cost standard" is not the department's 
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efficiency definition. The "peer grouping" proposal would 
result in a significant change in how the department currently 
views all nursing facilities in the reimbursement process. The 
department may consider these issues as part of the working 
groups that will be developed to look at ongoing changes to the 
reimbursement methodology. 

COMMENT: Commentors believe that any significant changes to the 
proposed rules which lower the operating, nursing or incentive 
caps from the original proposal will require additional notice 
and hearing as they represent substantive changes from the 
department's original proposal and impact provider rates. 

RESPONSE: The department disagrees. Providers have been given 
notice of changes being proposed and have been given opportunity 
to comment on these changes. The department has worked with 
association representatives on additional changes being proposed 
and has carefully considered the comments received from 
providers as a result of this rule drafting process. In the 
first rule notice, the department proposed changes in the 
various percentages in the component caps and operating 
incentive. Based upon consideration of comment, ongoing 
analysis and receipt of additional cost data, additional 
combinations of percentages have been considered. The public 
generally and providers particularly were on notice that the 
department was considering where to set the percentages and that 
they could comment on the specific proposals and other proposals 
they might wish to make. The department disagrees that the 
changes being adopted require additional notice prior to 
adoption. 

5. Effective July 1, 1995, and in accordance with Chapter 
546 of the 1995 Legislature, the Department of social and 
Rehabilitation Services is abolished and its duties and programs 
will be assumed by the new Department of Public Health and Human 
services. In accordance with 2-15-135, MCA, all references in 
these rules to the Department of Social and Rehabilitation 
Services will be changed to the Department of Public Health and 
Human services. 

6. The rules will become effective July 1, 1995. 

Rule Rev1ewer 
,£;.;:~c4?' 6.£~:1" /tc-,f'* 
Dlrector, ocial and 7 ~/' 
Rehabilitation Services c 

certified to the secretary of state June 19, 1995. 

Montand Administrative Register 12-6/29/95 



-1246-

BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rule 46.12.3803 
pertaining to medically 
needy income standards 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULE 46.12.3803 PERTAINING 
TO MEDICALLY NEEDY INCOME 
STANDARDS 

1. On May 11, 1995, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment of rule 46.12. 3803 pertaining to medically needy 
income standards at page 766 of the 1995 Montana Administrative 
Register, issue number 9. 

2. The Department has amended rule 46.12.3803 as 
proposed. 

3. The Department 
commentary received: 

has thoroughly considered all 

COMMENT: The department stated that the amendment of ARM 
46.12.3803 was necessary because the medically needy income 
standards are based on the AFDC standards, which are increasing 
effective July 1, 1995 due to increases in the federal poverty 
levels. Did the legislature say that the medically needy 
standards should be increased as well as the AFDC standards or 
is it required by law that medically needy standards be 
increased when AFDC standards are raised? 

RESPONSE: The medically needy standards are being increased due 
to federal requirements rather than at the direction of the 
legislature. Federal regulations governing the Medically Needy 
program at 42 CFR 435.811 specify that the medically needy 
income standard shall be no lower than the standards used in the 
most closely related cash assistance program, which is AFDC. 
Because of this requirement the medically needy standards must 
be increased when the AFDC standards increase. 

Although the legislature did not direct that the medically needy 
standards be increased, the legislature was aware that increases 
in AFDC payment amounts would necessitate increases in the 
medically needy standards as well. The legislature was advised 
in written testimony that the medically needy income standards 
are based on the maximum AFDC benefit amounts and therefore knew 
that medically needy standards must be increased when AFDC 
payment amounts are raised. 

The department took into consideration the effect of the 
increases in the medically needy standards in its request for 
funding for the program. Therefore it is anticipated that the 
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amount appropriated in House Bi 11 2 for the Medically Needy 
program will be adequate despite the increase in the standards. 

4. The rule will become effective July 1, 1995. 

5. Effective July 1, 1995, and in accordance with Chapter 
546 of the 1995 Legislature, the Department of Social and 
Rehabilitation Services is abolished and its duties and programs 
will be assumed by the new Department of Public Health and Human 
Services. In accordance with 2-15-135, MCA, all references in 
these rules to the Department of Social and Rehabilitation 
Services will be changed to the Department of Public Health and 
Human Services. 

~C3J,o-~ 
~or, Social and 
Rehabilitation Services 

Certified to the secretary of state June 19, 1995. 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE CQMMITT~E 

The Administrative Code Committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue Oversight Committee. 

The Administrative Code Committee has the authority to .ake 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana CABMl is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register CMABl is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of the Administrative Rules of Montana CABMl: 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through March 31, 
1995. This table includes those rules adopted during the period 
April 1, 1995 through June 30, 1995 and any proposed rule action 
that was pending during the past 6-month period. (A notice of 
adoption must be published within 6 months of the published 
notice of the proposed rule.) This table does not, however, 
include the contents of this issue of the Montana Administrative 
Register (MAR) • 

To be current on proposed and adopted rulemaking. it is 
necessary to check the ARM updated through March 31, 1995, this 
table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1994 and 1995 Montana Administrative Register. 

ADMINISTRATION, Department of. Title 2 

(Public 
I 

I-III 

2.43.203 

2.43.305 

2.43.418 

2.43.432 

2.43.451 

2.43.509 

2.43.612 

Employees' Retirement Board) 
Approval of Requests for Retirement and Authorizing 
Payment of Retirement Benefits, p. 2686, 3182 
Mailing Information on Behalf of Non-profit 
Organizations, p. 727 
Deadline for Submitting Facts and Matters When a 
Party Requests Reconsideration of an Adverse 
Administrative Decision, p. 3116, 205 
and other rules - Mailing Membership Information for 
Non-profit Organizations. p. 2688, 3181 
Accrual of Membership Service - Service Credit for 
Elected Officials, p. 733 
Purchase of Additional Service in the Retirement 
Systems Administered by the Board, p. 516, 1033 
and other rule - Purchase of Service for Members who 
are Involuntarily Terminated after January 1, 1995 
but before July 1, 1997 - Limitations on Their Return 
to Employment within the Jurisdiction, p. 730 
and other rules Periodic Medical Review of 
Disability Retirees Cancellation of Disability 
Benefits, p. 2878, 206 
and other rules - Eligibility for and Calculation of 
Annual Benefit Adjustments for Montana Residents -
Annual Certification of Benefits Paid by Local 
Pension Plans, p. 150, 533 
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(Teachers' Retirement Board) 
2. 44. 301A and other rules Creditable Service for Members 

after July 1, 1989 - Calculation of Age - Installment 
Purchase - Value of Housing - Direct Transfer or 
Rollover - Reporting of Termination Pay - Payment for 
Service- -Calculation of Retirement Benefits 
Definitions - Membership of Teacher' ill Aides and Part­
time Instructors - Transfer of Service Credit from 
the Public Employees' Retirement System - Eligibility 
Under Mid-term Retirements - Computation of Average 
Final C~pensation - Adjustment of Benefits - Limit 
on Earned Compensation - Adjustment of Disability 
Allowance for Outside Earnings - Membership of Part­
time and Federally Paid Employees - Interest on Non­
payment for Additional Credits - Purchase of Credit 
During Exempt Period - Calculation of Annual Benefit 
Adjustment Eligibility for Annual Benefit 
Adjustment, p. 977 

2.44.518 and other rules - Independent Contractor - Limit on 
Earned Compensation - Lump Sum Payments at the End of 
the School Term, p. 3057, 349 

(State 
I 

Compensation Insurance Fund) 

I 

2.55.404 

and other rule - Temporary - Policy Charge - Minimum 
Yearly Premium, p. 516, 922 
and other rules Optional Deductible Plans 
Retrospective Rating Plans - Premium Rates, p. 2690, 
2881, 3084, 18, 109 
Scheduled Rating - High Loss Modifier, p. 1, 350 

AGRICULTURE. Department of, Title 4 

I 

I-IV 

4.10.202 

and other rule - Incorporation 
Feed and Pat Food Regulations, 
Importation of Mint Plants 
Montana, p. 422 

by Reference of Model 
p. 243 
and Equipment into 

and other rules - Classification and Standards for 
Pesticide Applicators, p. 2883, 3183, 20 

STATE AUDITOR, Title 6 

I-VIII 
I-XII 

6.6.3505 

Standardized Health Claim Forms, p. 3060, 923 
Montana Life and Health Insurance Guaranty 
Association Act Notice Concerning Coverage 
Limitations and Exclusions, p. 152, 456 
and other rules Annual Audited Reports 
Establishing Accounting Practices and Procedures to 
be Used in Annual Statements in Order to Comply with 
Accreditation Requirements, p. 157, 455 

(Classification and Rating Committee) 
6. 6. 8001 and other rules - Informal Advisory Hearing Procedure 

- Agency Organization - Adoption of Model Rules -
Definitions - Administrative Appeal of Classification 
Decision General Hearing Procedure Updating 
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6.6.8301 

6.6.8301 

6.6.8301 

References to the NCCI Basic Manual for Workers' 
Compensation and Employers' Liability Insurance, 1980 
Edition, p. 985 
Updating References to the NCCI Basic Manual for 
Workers Compensation and Employers Liability 
Insurance, 1980 Ed., p. 522, 1035 
Updating References to the NCCI Basic Manual for 
Workers' Compensation and Employers' Liability 
Insurance, 1980 Ed., as Supplemented through July 1, 
1995, p. 245 
Updating References to 
Workers• Compensation 
Insurance, 1980 Ed., as 
30, 1994, p. 2570, 351 

the NCCI Basic Manual for 
and Employers' Liability 

Supplemented through August 

COMMERCE, Department of, Title 8 

(Board of 
8.4.507 

Alternative Health Care) 
and other rules - Required Reports -
After Cesarean (VBAC) Deliveries 
Infectious Waste, p. 2998, 459 

Vaginal Birth 
Management of 

(Board of Architects) 
8.6.407 and other rules - Examination - Individual Seal -

Standards for Professional Conduct, p. 2771, 352 

(Board of Cosmetologists) 
8.14.814 Fees - Initial, Renewal, Penalty and Refund Fees, 

p. 160, 461 

(Board of 
8.16.405 

(Board of 
9.22.302 

8.22.502 

(Board of 
8.30.404 

Dentistry) 
and other rules Fees for Dentists, 
Hygienists, Anesthesia and Denturists 
Hygienist Credentials, p. 2573, 3090 

Horse Racing) 

Dental 
Dental 

and other rules - Board of Stewards - Definitions -
Annual License Fees General Provisions 
Permissible Medication - Programs - Exacta Betting, 
p. 2774, 3184 
and other rule - Licenses for Parimutuel Wagering on 
Horse Racing Meetings - General Requirements, p. 426, 
843 

Funeral Service) 
and other rules - Reciprocity - Fees - Definitions -
Continuing Education Sponsors Standards for 
Approval Prior Approval of Activities Post 
Approval of Activities Review of Programs 
Hearings - Attendance Record Report - Disability or 
Illness - Hardship Exception and Other Exceptions 
Crematory Operators and Technicians, p. 322. 845 
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(Board of Nursing) 
8.32.1606 and other rules • Non-disciplinary Track - Admission 

Criteria - Educational Requirements, p. 3065, 847 

(Board of Optometry) 
8.36.406 General Practice Requirements, p. 329 

(Board of 
8.44.402 

Plumbers) 
and other rules Definitions Applications 
Examinations - Renewals - Journeyman Working in the 
Employ of Master - Registration of Business Name -
Fees - Qualifications for Journeyman, Master and Out­
of-State Applicants, p. 3118, 466 

(Board of Psychologists) 
8. 52.606 and other rule - Required Supervised Experience - Fee 

Schedule, p. 3001, 354 

(Board of Radiologic Technologists) 
8.56,602A Permits, p. 2886, 21 

(Board of Real Estate Appraisers) 
8. 57.402 and other rule - Appraisal Reports - Application 

Requirements, p. 2696, 22 

(Board of 
8.58.411 
8.58.419 

Realty Regulation) 
Fee Schedule, p. 2698, 3186 
and other rules - License Discipline - Application 
for Licensure - Discipline of Property Management 
Licensees, p. 5, 468 

(Board of Respiratory Care Practitioners) 
8. 59.601 and other rules - Continuing Education, p. 2700, 3093 

(Board of Veterinary Medicine) 
I Licensees from Other States, p. 8 

(Milk Control Bureau) 
8.79.301 Assessments, p. 89, 469, 534 

(Board of 
8.86.502 

Milk Control) 
and other rules - Initial Determination of Quota -
Quota Adjustment Pooling Plan Definitions 
Computation of Quota and Excess Prices - Payments to 
Pool Dairymen, p. 162, 470 

(Local 
I 

Government Assistance Division) 

I 

Incorporation by Reference of Rules for Administering 
the 1995 CDBG Program, p. 993 
Incorporation by Reference of Rules for Administering 
the 1995 CDBG Program, p. 3067 

(Board of Investments) 
8. 97. 919 Intercap Program - Special Assessment Bond Debt -

Description - Requirements, p. 3069, 207 
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8.97.1301 and other rules - Loan Programs Administered by the 
Board of Investments, p. 247, 621 

(Board of Housing) 
8 .111. 303 and other rules Financing Programs Lending 

Institutions - Income Limits - Loan Amounts, p. 166 

(Montana State Lottery) 
8.127.1007 Sales Staff Incentive Plan, p. 1947, 3094 

EDUCATION, Title 10 

(Superintendent of Public Instruction) 
10.16.1302 and other rules - Special Education School Funding, 

p. 2576, 356 

(Board of Public Education) 
10.55.601 Accreditation Standards: Procedures, p. 331, 1037 
10.55.604 Accreditation Standards; Procedures Alternative 

Standard, p. 3154, 623 
10.55. 711 and other rules - Accreditation - General: Class 

10.55.907 
10.56.101 
10.57.101 

Size and Teacher Load - Class Size: Elementary, 
p. 3156, 625 
Distance Learning, p. 3152, 626 
Student Assessment, p. 3151, 627 
and other rules - Teacher Certification - Review of 
Policy Definitions Grades Emergency 
Authorization of Employment - Approved Programs 
Experience Verification - Test for Certification -
Minimum Scores on the National Teacher Examination 
Core Battery Renewal Requirements Renewal 
Activity Approval - Appeal Process for Denial of 
Renewal Activity - Recency of Credit - Endorsement 
Information Class 1 Professional Teaching 
Certificate - Class 2 Standard Teaching Certificate -
Class 3 Administrative Certificate Class 4 
Vocational Certificate Class 5 Provisional 
Certificate Social Workers, Nurses and Speech and 
Hearing Therapists - Request to Suspend or Revoke 
Teacher or Specialist Certificate Notice and 
Hearing for Certificate Revocation Hearing in 
Contested Cases - Appeal from Denial of Certificate -
Considerations Governing Acceptance of Appeal 
Hearing on Appeal - Extension of Certificates for 
Military Service - Conversion Program Secondary to 
Elementary- Class 6 Specialist Certificate, p. 3125, 
628 

10.57. 218 Teacher Certification: 
p. 995 

Renewal Unit Verification, 

FAMILY SERVICES, Department of, Title 11 

I and other rules - Fair Hearings and Review of Records 
by the Department Director, p. 997 
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I 

I 

I 

11.2.203 

11.5.1002 
11.7.306 

11.7.313 

11.7.501 
11.7.603 

11.12.104 

11.13.101 

11.14.103 

11.14.226 

11.14. 401 

11.14.605 

-1255· 

and other rule - Definitions - Medical Necessity 
Requirements of Therapeutic Youth Group Homes, p. 95, 
471 
Smoke Free Environment in Day Care Facilities, 
p. 2890, 3188, 25 
Youth Care Facilities Persons Affected by 
Department Records, p. 2594, 2936, 3011 
Requests for Hearings Upon Notification of Adverse 
Action, p. 2888, 3187 
Day Care Rates for State Paid Day Care, p. 740 
Right to a Fair Hearing in Regard to Foster Care 
Support Services, p. 1002 
Model Rate Matrix Used to Determine Payment to Youth 
Care Facilities, p. 736 
Foster Care Review Committee, p. 10, 281 
Foster Care Support Services Diaper Allowance, 
p. 93, 930 
Minimum Requirements for Application for Youth Care 
Facility Licensure, p. 1000 
Model Rate Matrix to Basic Level Therapeutic Youth 
Group Homes, p. 738 
Registration and Licensing of Day Care Facilities, 
p. 2393, 2742, 23 
Caregivers in Day Care Centers for Children, p. 526, 
931 
FaMily Day Care Home Provider Responsibilities and 
Qualifications, p. 91, 472 
Sliding Fee Scale Chart Used to Determine Eligibility 
and Copayments for State Paid Day Care Under the 
Block Grant Program, p. 872 

FISH. WILDLIFE, AND PARKS. Department of. Title 12 

I-V 
12.2.501 

12.6.901 

12.6.901 

12.6.901 

12.6.904 

12.7.803 

and other rules - Wildlife Habitat, p. 1644, 3095 
Crappies as Nongame Species in Need of Management, 
p. 429 
Restriction of Motor-propelled Water Craft on the 
Blackfoot, Clark Fork, and Bitterroot Rivers, p. 557 
No Wake Speed Zone in the North Shore and Marshall 
Cove of Cooney Reservoir, p. 555, 1038 
No Wake Speed Zone in Bigfork Bay of Flathead Lake, 
p. 2600, 366 
Public Access Below Rainbow Dam and Madison Dam, 
p. 333, 932 
and other ru1ee - Evaluation and Recommendation -
Competing Applications - Department Decision - Appeal 
to the Commission, p. 3004, 367 

GOVERNOR, Title 14 

14.8.201 and other rules - Electrical Supply Shortage, p. 12, 
1039 
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HEALTH AND ENVIRONMENTAL SCIENCES, Department of._ Title 16 

I Personal Care Facilities Application of Other 
Licensure Rules to Personal Care Facilities, p. 435, 
852 

I Adult Day Care Centers Application of Other 
Licensure Rules to Adult Day Care Centers, p. 433, 
853 

I Water Quality - Adding T Classification to Surface 
Water Quality Standards, p. 171 

I-V Establishing Administrative Enforcement Procedures 
for the Public Water Supply Act, p. 2398, 208, 282 

16.8.401 and other rules - Air Quality - Emergency Procedures 
Ambient Air Monitoring Visibility Impact 

Assessment - Preconstruction Permits - Stack Heights 
Dispersion Techniques Open Burning 

Preconstruction Permits for Major Stationary Sources 
or Major Modifications Located Within Attainment or 
Unclassified Areas - Operating and Permit Application 
Fees Operating Permits Acid Rain Permits, 
p. 3070, 535, 848 

16.8.1404 and other rules - Air Quality - Opacity Requirements 
at Kraft Pulp Mills, p. 254 

16.8.1903 and other rule -Air Quality -Air Quality Operation 
and Permit Fees, p. 2052, 3189 

16.8.1907 Air Quality Increasing Fees for the Smoke 
Management Program, p. 1004 

16.10.239 and other rules - Minimum Performance Requirements 
for Local Health Authorities, p. 1797, 2941, 26 

16.10. 504 Drinking Water - Licensing Standards for Drinking 
Water Manufacturers, p. 99, 368 

16.10.701 and other rules - Campgrounds - Trailer Courts and 
Campgrounds, p. 2602, 2892, 634 

16.14.540 Solid Waste - Financial Assurance Requirements for 
Class II Landfills, p. 175, 665 

16.20.401 and other rule Water Quality Modifying and 
Updating Minimum Requirements for Public Sewage 
Systems, p. 168, 667 

16.20.603 and other rules Water Quality Surface and 
Groundwater Quality Standards Mixing Zones 
Nondegradation of Water Quality, p. 743 

16.20. 604 Water Quality - Water Use Classifications- -Clark Fork 
- Columbia River Drainage Except the Flathead and 
Kootenai River Drainages, p. 2707, 3099 

16.20.608 Water Quality Reclassifying Daisy and Fisher 
Creeks, p. 528 

16.20.612 Water Quality - Water Use Classifications on Indian 
Reservations, p. 530 

16.20.712 Water Quality Criteria for Determining 
Nonsignificant Changes in Water Quality, p. 531, 1040 

16.24. 406 and other rules - Day Care Centers - Health Standards 
for Operating Day Care Centers, p. 3158, 473 

16.24. 414 Tuberculosis Testing of Employees in a Day Care 
Center, p. 564, 1041 
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16.28.101 

16.29.103 

16.32.302 

16.32.375 

16.32.396 
16.32.922 

16.32.1001 
16.42.302 

16.44.103 

16.45.1201 

16.47.342 

·1257~ 

and other rules - Communicable Diseases - Control 
Measures for Communicable Diseases, p. 751 
Dead Human Bodies - Transportation of Dead Human 
Bodies, p. 431, 850 
Health Care Facilities - Construction Standards for 
Health Care Facilities, p. 14, 283 
and other rules Health Care Facilities 
Construction Standards for Hospices and Specialty 
Mental Health Care Facilities, p. 437, 851 
Kidney Treatment Centers, p. 2782, 3192 
Personal Care Facilities Pees for Inspecting 
Personal Care Facilities, p. 2784, 3193 
Adult Day Care Center Services, p. 2780, 3194 
and other rules - Evaluation of Asbestos Hazards and 
Conduct of Asbestos Abatement Requirements for 
Accreditation and Permitting of, and Training courses 
for, Persons Involved in Asbestos Abatement 
Requirements for Permits for Asbestos Abatement 
Projects, p. 874 
and other rules Hazardous Waste Control of 
Hazardous Waste, p. 560, 1042 
and other rules Underground Storage Tanks 
Underground Storage Tank Installer and Inspector 
Licensing Tank Permits Tank Inspections 
Inspector Licensing Pees, p. 1221, 2744, 27 
Review of Corrective Action Plans, p. 2786, 118 

TRANSPORTATION, Department of. Title 18 

I 

18.7.201 

Registration of Interstate and Intrastate Motor 
Carriers, p. 890 
and other rules - Location of Utilities in Highway 
Right of Way, p. 258, 854, 1043 

CORRECTIONS AND HUMAN SERVICES, Department of, Title 20 

I-IV Sex Offender Evaluation and Treatment Provider 
Guidelines and Qualifications, p. 3174, 284 

JUSTICE. Department of, Title 23 

I-VIII 

23.4.201 

23.7.133 

Specifying the Procedure for Review, Approval, 
Supervision and Revocation of Cooperative Agreements 
between Health Care Facilities or Physicians 
Issuance and Revocation of Certificates of Public 
Advantage, p. 1006 
and other rules - Sampling Bodily Substances for Drug 
and Alcohol Analysis, p. 2788, 119 
Expiration of Provisional Endorsements for Fire 
Alarm, Suppression and Extinguishing Systems, p. 28 

LABOR AND INDUSTRY, Department of, Title 24 

I & II and other rules - Apprenticeship Programs, p. 758 
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I-V 

I-XV 

I-XVIII 
24.7.306 

24.16.9007 
24.29.702A 

24.30.102 

24.30.701 

24.30.1703 

-l2S8-

and other rule - Workers' Compensation Data Base 
System - Attorney Fee Rule, p. 2487, 2893, 675, 856 
Operation of the Uninsured Employers' Fund and the 
Underinsured Employers• Fund, p. 101, 280, 444, 933 
Operation of Traction Engines, p. 336 
Board of Labor Appeals - Procedure Before the Board 
of Labor Appeals, p. 440, 1045 
Prevailing Wage Rates - Service Occupations, p. 442 
and other rules - Requirements for Employers that 
Self-insure for Workers' Compensation Purposes, 
p. 177, 669 
and other rule Occupational Safety and Health 
Standards for Public Sector Employment, p. 184, 680 
and other rules - Operation of Boilers - Licensing of 
Boiler Inspectors, p. 188 
Fees for Construction Blaster Licenses, p. 2491, 120 

STATE LANDS, Department of, Title 26 

26.3.137 

26.4.301 

26.4.301 

and other rules - Changes in the Recreational Use 
License Faa - Rental Rates for State Lands, p. 3177, 
1047 
and other rules - Refusal to Issue Operating Permits 
because of Violation of Reclamation or Environmental 
Laws, p. 2498, 30 
and other rules - Regulation of Prospecting for Coal 
and Uranium, p. 2414, 31 

NATURAL RESOURCES AND CONSERVATION, Department of, Title 36 

I Procedures for Collecting Processing Fees for Late 
Claims, p. 764 

I Truman Creek Basin Closure, p. 3007, 222 
36.14.502 Interim Minimum Spillway Capacities on High-Hazard 

Dams, p. 16, 541 
36.22. 604 and other rules - Issuance, Expiration, Extension and 

Transfer of Permits - Horizontal Wells, p. 2792, 285 

(Board of Oil and Gas Conservation) 
36.22.1242 Rate of the Privilege and License Tax on Oil and Gas 

Production, p. 566, 1055 

PUBLIC SERVICE REGULATION, Department of, Title 38 

I 

I-XII 
38.5.1301 

38.5.2202 

Filing of Proof of Insurance by Commercial Tow Truck 
Firms, p. 892 
Motor Carrier of Property, p. 2894, 37 
and other rules - Telephone Extended Area Service, 
p. 1017 
Pipeline Safety - Adopting Federal Rules Applicable 
to Liquefied Natural Gas Facilities and Reenacting 
the Existing Rule, p. 2794, 40 
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REVENUE. Department of. Title 42 

42.11.301 

42.12.128 
42.17.147 
42.21.106 
42.21.159 
42.22.1311 

42.22.1311 

and other rules - Agency Franchise Agreements for the 
Liquor Division, p. 2097, 2625, 3081 
Catering Endorsement, p. 2094, 2626, 3101 
Wage Exceptions, p. 3082 
and other rules - Personal Property, p. 2897, 3195 
Property Audits and Reviews, p. 203, 489 
Industrial Machinery and Equipment Trend Factors, 
p. 857 
and other rules Industrial Trend Tables, 
p. 2916, 3197 

SOCIAL AND REHABILITATION SERVICES, Department of. Title 46 

I 

I 

I 

1-lV 

I-IX 
I-XVI 
I-XLIV 

46.6.405 

46.10.101 

46.10.403 
46.12.204 
46.12.503 

46.12.520 

46.12.550 

46.12.590 

46.12.1001 

46.12.1222 

46.12.1901 

46.12.3803 

12-6/29/95 

and other rules - AFDC Child Care Services - At-risk 
Child Care Services, p. 831 
and other rules - Medicaid Personal Care Services, 
p. 814 
Exceptions to the Developmental Disabilities 
Placement Rules, p. 2811, 3199 
Recovery by the State Auditor's Office of Debts Owed 
to the Department, p. 2796, 3198 
Self-Sufficiency Trusts, p. 446, 935 
Health Maintenance Organizations, p. 895 
and other rules Developmental Disabilities 
Eligibility - Adult and Family Services Staffing, 
p. 568 
and other rules - Vocational Rehabilitation Financial 
Need Standards, p. 1024 
Safeguarding and Sharing of AFDC Information, 
p. 2800, 3200 
AFDC Assistance Standards, p. 801 
Medicaid Recipient Co-payments, p. 806 
and other rules - Medicaid Inpatient and Outpatient 
Hospital Services, p. 779 
and other rules - Medicaid Podiatry - Physician and 
Mid-Level Practitioner Services, p. 913 
and other rules - Medicaid Home Health Services, 
p. 808 
and other rules - Medicaid Residential Treatment 
Services, p. 768 
and other rules - Medicaid Transportation Services, 
p. 821 
and other rules - Medicaid Nursing Facility Services, 
p. 790 
and other rules Targeted case Management for 
Developmental Disabilities, p. 2803, 3201 
Medically Needy Income Standards, p. 766 
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BOARD APPOINTEES AND VACANCIES 

Sect:ion 2-15-108, MCA, passed by the 1991 Legislature, 
directed that all appointing authorities of all appointive 
boards, commissions, committees and councils of state 
government take positive action to attain gender balance and 
proportional representation of minority residents to the 
greatest extent possible. 

One directive of 2-15-108, MCA, is that the Secretary of State 
publish monthly in the Montana Administrative Register a list 
of appointees and upcoming or current vacancies on those 
boards and councils. 

In this issue, appointments effective in May 1995, appear. 
Vacancies scheduled to appear from July 1, 1995, through 
September 30, 1995, are listed, as are current vacancies due 
to resignations or other reasons. Individuals interested in 
serving on a board should refer to the bill that created the 
board for details about the number of members to be appointed 
and qualifications necessary. 

Each month, the previous month's appointees are printed, and 
current and upcoming vacancies for the next three months are 
published. 

IMPORTANT 

Membership on boards and commissions changes 
constantly. The following lists are current as of 
June 1, 1995. 

For the most up-to-date information of the status of 
membership, or for more detailed intormation on the 
qualifications and requirements t:o serve on a board, 
contact the appointing authority. 
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