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ISSUE NO. 9 

The Montana Administrative Register (MAR), a twice-monthly 
publication, baa three sections. The notice section contains 
state agencies• p~oposad new, amended or ~•pealed rules, the 
rationale for the change1 date and address of public hearing, 
and where written c0111111ents may be sublllitted. The rule section 
indicates that the proposed rule action is adopted and lists any 
changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are inserted at 
the back of each register. 
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BEFORE THE PUBLIC EMPLOYEES' RETIREMENT BOARD 
OF THE STATE OF MONTANA 

In the matter of proposed adoption 
of new rules relating to medical 
review of members, discontinuance 
of disability retirement benefits, 
and procedures for requesting an 
administrative hearing; amendment 
of ARM 2.43.201, 2.43.202, 
2.43.302, and 2.43.502 relating to 
model rules, definitions, and the 
disability application process; and 
repeal of ARM 2.43.507 relating to 
election of disability coverage 

TO: All Interested Persons. 

NOTICE OF PROPOSED 
ADOPTION, AMENDMENT AND 
REPEAL OF RULES 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On June 23, 1994, the Public Employees' Retirement 
Board proposes to adopt the following proposed rules pertaining 
to medical review of members, discontinuance of disability 
retirement benefits, and procedures for requesting 
administrative hearings; amend ARM 2.43.201, 2.43.202, 2.43.302, 
and 2. 4 3. 502 relating to model rules, definitions, and the 
disability application process; and repeal ARM 2.43.507 relating 
to election of disability coverage. 

2. The proposed new rules provide as follows: 

RULE I PERIODIC MEDICAL REVIEW OF QISABILITY RETIREES 
(1) The medical status of each member receiving a 

disability retirement benefit will be reviewed annually by the 
board to determine whether the member continues to be disabled, 
unless the board: 

(a) determines reviews are unnecessary and may be 
discontinued, or 

(b) determines more frequent reviews are warranted by the 
nature of the disability, or 

(c) converts the disability retirement benefit to a 
service retirement benefit. 

AUTH: 19-2-403, MCA 
IMP: 19-3-1015,19-5-612, 19-6-612, 19-7-612, 19-B-712, 

19-9-904, 19-13-804, MCA 

RULE II PERIODIC MEDICAL REVIEW OF DISABILITY_ RE'UFEES --: 
INITIAL NOTICE (1) The division will send written notification 
of medical review to a member receiving a disability retirement 
which is subject to review. The notice will be sent to the 
member at the most recent address provided and will inform the 
member of the division's determination of: 

(a) the date by which medical information and records must 
be received, and 

(b) any specific medical tests or diagnosis required for 
the review. 

r.1l\H tlt:t 1 1'r\ il( '1 rl / 1 .~ / () -1 



-1192-

(2) The member will be required to have the results of a 
current medical examination, including any specifically required 
tests or diagnosis, submitted directly to the division by the 
examining medical authority(ies) within 60 calendar days of 
initial notification. The medical examination shall be 
performed by the member's treating physician or other competent 
medical authority. To be considered current, the date of a 
medical examination must be no earlier than six months prior to 
receipt by the division. 

AUTH: 19-2-403, MCA 
IMP: 19-3-1015, 19-5-612, 19-6-612, 19-7-612, 19-8-712, 
19-9-904, 19-13-804, MCA 

RULE III INITIAL AGEHCY REVIEW OF MEDICAL EVIDENCE -­
NQTlCE Of ADQITlONAL E'fiDEHCE REQUIRED ( 1) The board' s medica 1 
consultant and disability claims examiner will review all 
medical records previously submitted and those requested for the 
current period and submit interpretations and recommendations as 
to the current disability status of the member. 

(2) If the division determines the records submitted by 
the member's treating physician in response to the initial 
notice of review are not current or are otherwise inadequate to 
complete a review, the division will send written notice to the 
member of the specific additional examinations or tests 
necessary for adequate review of the disabling condition. When 
appropriate, the type of medical authority to conduct the 
necessary tests or examination will be specified or a particular 
physician may be appointed to conduct the required examinations 
or tests. 

(3) The member will be allowed 60 days from the date of 
notification to complete the required examinations or tests and 
have the results sent directly to the division by the examining 
physician. 

(4) If the member chooses not to provide additional 
medical evidence administratively determined as necessary, the 
previous medical evidence submitted will be presented to the 
board along with staff recommendations regarding continuing 
disability of the member. 

AUTH: 19-2-403, MCA 
IMP: 19-3-1015, 19-5-612, 19-6-612, 19-7-612, 19-8-712, 
19-9-904, 19-13-804, MCA 

RQLE IY FAILURE TO RESPOND -- SECOND NOTICE (1) A member 
who fails to submit all medical information as required in the 
notice will be sent a "second notice" by certified mail, return 
receipt requested. The second notice will inform the member of: 

(a) any specific medical tests or diagnosis required by 
the board for the review, and 

(b) the date on which disability benefits will be 
suspended if the member does not provide the medical evidence. 

(2) The member may request an extension to accommodate 
scheduled appointments. The written request justifying the need 
for additional time must be received by the division at least 15 
days prior to the end of the time period. Any requests for 

9-5/12/94 HI\R Nut ic<' N<'. 2-2-229 
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extensions in excess of 30 days will not be approvPd. 
AUTH: 19-2-403, MCA 
IMP: 19-3-1015,19-5-612,19-6-612, 19-7-612, 19-8-712, 
19-9-904, 19-13-804, MCA 

Bl.JL&_ V SUSPENSION Of DI~~-ITI'.tS_:..::__!iO_'I'_l_q; ( 1) 1f 
the member fails to respond appropriately to the second notice, 
the division will notify the member, by certified mail, return 
receipt requested, that disability benefits have been suspended. 
The suspension notice will also inform the member that: 

(a) the disability benefit will be cancelled if the 
previously noticed medical reports and information are not 
provided to the division within 30 days from the date of notice; 

(b) d~ductions from benefits for insurance premiums paid 
to an employer-sponsored health insurance plan will continue to 
be paid on the member's behalf until such time as the board 
cancels the benefits; and 

(C) disability benefits will not be restored until such 
time as the board determines the member has demonstrated 
continuous disability. 

AUTH: 19-2-403, MCA 
IMP:· 19-3-1015, 19-5-612, 19-6-612, 19-7-612, 19-8-117., 
19-9-904, 19-13-804, MCA 

RULE VI CANCELLATION OF DISABILITY BENEFITS FOR REFJ!_§]!J, __ TO 
COMPLY -- NOTICE (1) Failure to appropriately respond to the 
notice of suspension will be deemed refusal to submit to a 
medical review. Disability benefits will be cancelled and the 
member will be notified of the effective date of cancellation of 
benefits by certified mail, return receipt requested. 

(2) The effective date of cancellation will be the first 
day of the month following the date of the cancellation notice. 

(3) The notice of cancellation will inform the member of 
appeal rights under the board's rules for contested cases and 
any rights for service retirement benet its or for requcost ing 
tcormination of membership from the retiremPnt system. 

AUTH: 19-2-403, MCA 
IMP: 19-3-1015, 19-5-612, 19-G-hl2, 19-7-6)), 19-8-712, 
19-9-904, 19-13-804, MCA 

ill!!&_YII CANCELIJ\,TION_9LJH.-?ABILITY BENEFITS D~O CH(!NG_f; 
OF MEDICAL STATUS ( 1) If the board determines the medical 
information provided by the member does not demonstrate 
continuing disability, the monthly disability retirement benefit 
will be cancelled. 

(2) The effective date of cancellation will be the first 
day of the second month following board action (e. q. board 
action to cancel disability retirement benefits on .January 28, 
would result in cancellation of the March benefit). 

(3) The member's former employer will be notified of the 
member's eligibility for reinstatement to service. 

AUTH: 19-2-403, MCA 
IMP: 19-3-IOlS, 19-5-612, 19-6-617, 19-7-~17, lQ-8-IL?, 
19-9-904, 19-1 :J-804, MCA 

··L\ ;· I](' "l 1 . ' ' r l ~ 
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RULE YIII APPEAL OF CANCELLATION OF BENEFITS (1) A member 
may appeal the cancellation of benefits only by requesting an 
administrative hearing (contested case) in writing within 30 
days after the effective date of the cancellation. 

AUTH: 19-2-403, MCA 
IMP: 19-3-1015, 19-5-612, 19-6-612, 19-7-612, 19-B-712, 
19-9-904, 19-13-804 1 MCA 

RULE IX REVIEW OF ADMINISTRATIVE PEC!SION ( 1) Those 
matters subject to contested case determination will be decided 
by the board initially on the basis of material properly 
submitted by the requesting party and such other information as 
the board deems appropriate. The board will notify the 
requesting party of its preliminary decision. If the decision 
is adverse, the board will include a general statement of 
adverse considerations, which need not be exhaustive. The 
requesting party will be given two options, which must be 
exercised within 30 days of the date of the notification: 

(a) The party may submit a request in writing for 
reconsideration by the board. Such reconsideration will be 
based on facts and matters submitted by the party to the board, 
the testimony of the party, and the presentation of the party or 
their legal counsel before the board. Facts and matters may be 
submitted by the requesting party any time after the adverse 
decision is made until ten days prior to the second board 
meeting following the original administrative decision. The 
board will notify the party of the determination on 
reconsideration, which will become final and is not subject to 
administrative or judicial review unless the party exercises the 
right to request an administrative hearing within 30 days of the 
date of the notice of determination on reconsideration. 

(b) The party may exercise the right to request an 
administrative hearing (contested case) within 30 days of the 
date of the notice of the initial determination or determination 
on reconsideration. Notice will be given orally to the party at 
the time the board reaches its determination. If neither the 
requesting party nor their counsel is present, written notice of 
the board's determination will be mailed. 

(2) If the requesting party fails to exercise an available 
option within the time allowed by the board, the board's 
decision becomes final and is not subject to administrative or 
judicial review. Thereafter, a party may only appear before the 
board on the same matter based on new and different facts which 
are not cumulative or repetitive and for good cause shown. 

(3) Time periods provided herein may be enlarged only in 
writing by the board or its authorized representative and only 
on requests made prior to the expiration of the time period. 

AUTH: 19-2-403, MCA 
IMP: 19-2-403, MCA 

RULE X CONTESTED CASE PROCEDURES ( 1) Contested cases 
will be presided over and heard by a quorum of the board or a 
hearing examiner who may be any individual appointed by the 
board, including any board member. A party may seek to 
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disqualify a hearing examiner only on the basis of a pre-hearing 
motion and affidavit containing an affirmative showing of 
prejudicial personal bias or lack of independence. The hearing 
examiner will rule on the motion or voluntarily recuse 
(disqualify) himself or herself. such ruling will not be 
reviewed by the board except as the personal bias or lack or 
independence is demonstrated by reference to the hearing 
examiner's final proposed ruling and order. 

(a) The hearing examiner has general authority to regulate 
the course of contested cases and may exercise the power and 
authority provided or implied by law, including section 2-4-611, 
MCA. 

(b) The hearing examiner may establish pre-hearing and 
hearing calendar and procedures, rule on procedural matters, 
make proposed orders, findings and conclusions, and otherwise 
regulate the conduct and adjudication of contested cases as 
provided by law. 

(c) The hearing examiner shall enter proposed findings of 
fact, conclusions of law, and order, with any necessary 
explanation, for review and final determination by the board. 

(d) The jurisdiction and authority of a hearing examiner 
terminates upon the entry of a proposed order unless the board 
delegates further authority. 

(2) If a quorum of the board hears the contested case, the 
board may use a hearing examiner for procedural rulings and 
administrative purposes, and to assist in the drafting of a 
final order. A final order so adopted will be the final 
administrative decision of the board, subject only to judicial 
review. 

(3) The division may assign an attorney for the 
presentation of a case or to appear in any contestect case to 
represent the interests of the board. 

(4) (a) A contested case hearing will be recorded 
electronically unless a party demands a stenographic record. If 
a party demands a stenographic record of any proceeding, it must 
be made known to the hearing officer not less than 20 days prior 
to the proceeding. The party requiring a stenographic record 
must arrange and pay for it. Any electronic or stenographic 
record shall be transcribed on the request of any party. The 
cost of the transcription shall be paid by the requesting party. 
A party who has a transcript prepared shall provide a copy to 
any other party requesting it in exchange for the proportional 
cost of an original and the necessary copies. The party(ies) 
filing exceptions to the hearing examiner's proposed findings of 
fact must file the original and a total of seven copies of the 
transcript with the division. The original of the transcript 
shall be included in the record of the contested case only if 
exceptions have been filed to the hearing examiner's proposed 
findings of fact. 

(b) If an electronic recording of any hearing or 
proceeding is defective or cannot be transcribed, the hearing 
examiner may reconstruct the record or the parties may 
reconstruct the record by stipulation. The record so 
reconstructed wi 11 canst i tute the record for df'termination dlld 

! I ) - :) . q 
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AUTH: 19-2-403, MCA 
IMP: 19-2-403, MCA 
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RULE XI REGULATIONS APPLICABLE TO CONTESTED CASE~ 
( 1) To the extent these rules do not provide for or 

specify procedures, or where necessary to supplement these 
rules, the provisions of the Montana Administrative Procedure 
Act and Attorney General's Model Rules apply. The Montana Rules 
of civil Procedure, Montana Uniform District Court Rules or 
Montana Rules of Evidence may be utilized to the extent that 
they clarify fair procedures, expedite determinations, and 
assist in the adjudication of rights, duties or privileges of 
parties. 

(2) A 
AUTH: 
IMP: 

contested case hearing must be heard in Helena. 
19-2-403, MCA 
19-2-403, MCA 

3. The rules proposed to be amended provide as follows: 

2.43.201 MODEL PROCEDURAL RULE (1) To the extent 
applicable to the operations of the public employees' retirement 
board, the board has herein adopted and incorporated the 
attorney general's model procedural rules, one through 28, by 
reference to such rules as stated in ARM 1.3.101 through ARM 
1.3.234 1.3.233. 

AUTH: 19-2-403, MCA 
IMP: 2-4-201 and 19-2-403, MCA 

2.43.202 APPLICABILITY OF RULES (1) All of the following 
rules may not be subject to the provisions of the Montana 
Administrative Procedure Act. To the extent that~ 
procedural rules adopted herein are applicable, pPeeed~Pal F~les 
adepeea hePeift_thgy will be applied. To the extent that they 
are not applicable, procedural rules adopted herein may be 
followed at the option of the board. In both cases, these rules 
shall have full force and effect upon the activities over which 
the p~blie Slllflleyees' Pe~iPelllel'te board has responsibility and/or 
authority. 

AUTH: 19-2-403, MCA 
IMP: 2-4-201 and 19-2-403, MCA 

2.43.302 DEFINITIONS For the purposes of this chapter, 
the following definitions apply: 

(1) and (2) remain the same 

(3) "contested case" is a legal proceeding. as set forth 
in these rules, subsequent to initial administrative 
determination. 

(3) through (18) remain the same and arc renumbered (4) - (19). 
AUTH: 19-2-403, MCA 
IMP: Title 19, Chs. 2, 3, 5, 6, 7, B, 9, and 13 MCA 

9-5/L'/'14 
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2.43.502 DISABILITY RETIREM~ (l) (a)~~meer eligie±e 
for- disa&i:-!4-t,y---!'etir-e!lleAt 111\iat--.f-He--a--e-l-a-i~t-hi-fl- fe\JP {-'t 
moAths after 4ieeoAtiA\JeAee from serviee, \JAless the memeer is 
eoAtiA\JO\Jely Elisaeled from the last date of ser,•iee to the date 
the ap~lieatieA is filed. Except as submitted bY board members 
or division staff acting in those capacities, a request for the 
determination of disability benefit rights must be initiated in 
writing, utilizing appropriate forms. and must be ac9ompanied by 
all relevant information available to the requesting party. The 
board or division may require the requesting party prg_yide 
specific information prior to board det_ermination. _ ____Ihg 
requesting party may provide additional inf9rmation for 
consideration until 10 days C20 days fpr medical information 
which must be reviewed by a medical doctor! prior to the next 
scheduled board meeting, or, if different. the board meeting at 
which the request will be considered. 

(b) A~~lieatioA All forms necessary to 
disability retirement may be aee\Jred obtained from 
em~loyees' retirement division &tHee, and a 
application w4tl-~include the following forms: 

.Q11.PlY__ for 
the~ 

completeg 

( i) emplo•tee<-s-----e!-a-Hot ----application f.sn: __ Ji_i:;at>iJ i.ty 
J:etirement, 

( i i) elliployer statellieAt, a Ad iob d'4.t_y____g_@~ti_onn.'!l.!:."'-___fQJ:: 
disability retirement, 

(iii) attending physician's statement, and 
Civl authorization to release information. 

All forms must be completed and submitted to the division before 
the board will act on the application for disability_ retjreme~ 
... Ay additieflal iAferMatieA f!ertif!eAt to the claim MaY--be 
9\Jelftitted ey the mel!lbCr'-itOO-~ be-rev-i-ewed- ey--a illedie-a-l fleet€>!' 
af!d the eeard. 

(e) Afly elaimaAt May re~Hest aR iRformal meetiA~ with the 
bearEI. eefere or after iAitial aetieA eR his elai111 ey apf'lieatieA 
~ disability, ~he Member must sHbmittiA~ writteA re~uest te 
the Eli•;isieR at least 1 f\Jll wee!{ eefore aR)' sehed\Jled meetifliJI 
pf'e•;ided, ho<wever, elailliaf!t will be ~JiYeR aR epportuRity ~ 
diseuse hie elaiM with the 13oard AO latef' thaA ttle secoRd 
re~\Jlarly sehed\Jled MeetiAIJ after s\JemittiR~ his re~\Jest. 
lRabilit}' to atteAd OAY 1JheA l!leetiA'J will ROt jeBf'iH"-fl-i..,.e--B 
Memeef''s~~o appear at future meetiA'JB. 

(C) The employer of the applicant for disability 
retirement must define the essential elements of the member's 
position and show reasonable accommodation was attempted fo.!:_!hg 
member's disabling conditionrsl in compliance with the Ameri_can_:;; 
~th Disabilities Act (ADA!, statutes and regulations. 

fd) AAY B\Jeh f'e!J\Jest for, ~teAdaAee at, aA iAferflla-± 
fl\eet4,fl<'j--it-S deserieed aeove iA (e) shall iA 'AE>---Way eoAstit\Jte a 
waioer of aA iAdhidual'e ri!)ht to reEfuest a for111al heal"-icA!J 
IHlder the .\dlliiAiatrati•;e Preeed\Jrea ,t,et. Afly l!leMI3er -l"e'Ef\J~ 
a ferlftal heariA!J after ~fl adver~t~~tle-bettrd 
lliuat file a re~ueat for heariAg, iA writiAg, fi&----l-ater-thaA 30 
days after RetifieatioR of the eoard's erigiAal deteJ<IftiAatioA or 
fiB later thaA 30 days after notifieatien-~f-th~boarfi<~-ad¥ereP 
a~lft4-n-a-~-ter--afl---in-form.3l llear-in<J-o 

',/ \:\ (\ l 
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Cdl "Total inability" for purposes of determining 
disability means the member is unable to perform the essential 
elements of the member's iob duties even with reasonable 
accommodation required by the APA-

(e) .'tRY !'e'ti!'ee whs has eeeR previs~Jsly l"etireEI ~JREiel" the 
Eiieaeiliey p!'e'tieieR ef 'thie ae't upsR l"e't~JrR te ee•,•el"ed 
e111ple~eR't, is s~Jejee't 'te illllReEiia'te PeiRetatel!leRt te aetiYe 
l!lel!leerehip aREi a EiieeeR'tiR~JaRee ef his Eiisaeility allewaRee. 

Cel The factors the board will consider in determining 
total inability and the permanence of a disability will include, 
but are not limited to. availability and use of sick leave. 
vocational rehabilitation. and medical treatment: and whether 
~ent has been terminated. 

(f) All appre'>eEi !lisal!lility elai111s will ee !'etl!'saeti•re te 
the !late B!'l '"'1\ieh 'the elail!laRt eeaseEi te ee e111pleyeEi ~ 
ee·rel"eEi e111pleye!', 

(2) ,.,,~ l!lel!lee!' sf the juEi~jes', hi!Jh"''ay patl!'el, EJal!le 
-..,al!'EieRs 1 

1 s!' she!'iffe 1 !'eti!'el!leRt syste111, l"BIJal"Eilees ef leR~Jth 
et se!'viee 1 whe is i!'leapaeitateEi fer the perferl!laRee ef EI~Jty ey 
a EiHty relates !lisal!lility 111ay apply fer a EIHty relates 
Elieaeility !'etirel!leRt 1 sHejeet te the rttles stated aeeYe 
eRHI!Ie!'ateEI iR ( 1) ( 8) tfirBHEJft (f) , 

(a) AR) l!lellll!le!' ""'he is eli~Jiele fer a Elttty related 
Elieal!lility 1 Pe~Jar!lleee ef leR~Jth ef serviee 1 111ay eleet te apply 
fer the mere EJe!'leral dieal!lilit) retirel!le!'lt Eiesel!'ieeEi iR (1) (a) 
EftPBHEJft (f) 1 al!lewe 1 if SHBft EIR eleetieR ~eulEi PeSHlt iRa hiljher 
I!ISRthly disability allewaRee beeaHse ef ser.,.iee credits eal!'Red, 

AUTH: 19-3-403, MCA 
IMP: 19-2-406 1 MCA 

4. Adoption of Rules I through VIII is necessary to 
specify the procedure which will be utilized to discontinue the 
disability retirement benefit of a member who fails to comply 
with the statutorily required medical review or whose medical 
condition no longer qualifies the member for disability 
retirement benefits, Adoption of Rules IX through XI is 
necessary to define the procedures for appealing administrative 
determinations. 

Rule 2.43.201 and 2.43.202 are being amended with editorial 
changes to include recent changes to the retirement statutes and 
changes to the attorney general's model procedural rules. 

Rule 2.43.302 is being amended by adding a definition of 
"contested case," to define the term as used in this section. 

Rule 2.43.502 is being amended by deleting section (1) (a), 
(e), (f), and (2) as unnecessary because they repeat the 
statutes. Sections (1) (c) and (d) were deleted because the 
information will now be included in the procedures for 
adjudicating contested cases. A new section (1) (a) was added 
to provide introductory language which explains the purpose of 
the section, Section (1) (b) was amended and new sections (1) 
(c) and (d) were added to incorporate requirements of the 
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Americans with Disabilities Act. New section (1} (e) was added 
to delineate some of the factors the board will consider in 
determining total inability of the member and permanence of the 
disability. The remaining amendments consist of editorial 
changes to include uniform terms now used in statute and 
tnodific"tion~ to cl.~rify the tPxt. 

5. The board proposes to repeal ARM 2.43.507 dealing with 
election for coverage under nondiscrimination PERS disability 
provisions because the deadline for making such election has 
passed- ARM 2.43.507 can be fuund at 1\RM paqc' 2-31S6. 

Tli'Tl\: 19-/.-401, t1CII; IMP: 19-:1-1011/ un<l 19-J-lnOR, MC!I 
6. Interested persons may present their data, views, or 

arguments concerning the proposed adoptions, amendments, and 
repeal in writing no later than June 13, 1994 to: 

Linda King, Administrator 
Public Employees' Retirement Division 
1719 Ninth Avenue 
Helena, Montana 59620-0131 

7. If a person who is directly affected by the proposed 
adoptions, amendments, or repeal, wishes to express data, views 
and arguments orally or in writing at a public hearing, the 
person must make written request for a hearing and submit this 
request along with any written comments to the above address. 
A written request for hearing must be received no later than 
June 13, 1994. 

8. If the agency receives requests for a public hearing on 
the proposed adoptions, amendments, and repeal from either 10% 
or 25, whichever is less, of the persons who are directly 
affected by the proposed action; from the administrative code 
committee of the legislature; from a governmental subdivision or 
agency; or from an association having not less than 25 members 
who will be directly affected, a hearing will be held at a later 
date. Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 4277 persons based on 
February 1994 payroll reports of active and retirect members. 

Terry u·, 
iSalsiiiiT:;:cie--"', ""c""'t_ll,:oe•_f~L-e-.g.al cQLii,seT' and. 
Rule RC!viewer 

Certified to the Secretary of State May 2, lg94. 
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BEFORE THE STATE AUPITOR AND COMMISSIONER OF INSURANCE 
OF THE STATE OF MONTANA 

In the matter of the adoption of 
new rules regarding small 
employer carrier reinsurance 
program 

TO: All Interested Persons. 

NOTICE OF PUBLIC 
HEARING 

1. On July 6, 1994, at 10:00 a.m., M.D.T., a public 
hearing will be held at Conference Room 102A of the 
Commissioner of Higher Education Building, 2500 Broadway 
Street, Helena, Montana. The hearing will be to consider the 
proposed adoption of new rules regarding the small employer 
carrier reinsurance program under the small Employer Health 
Insurance Availability Act. 

2. The proposed new rules provide as follows: 

RULE I APPLICABILITY AND SCOPE (1) These rules 
constitute the administrative rule component of the plan of 
operation for the Montana small employer health reinsurance 
program developed by the board of directors of the program 
(board) and adopted by the commissioner pursuant to 33-22-
1819, MCA. 

(2) These rules apply to all members of the program. 

AUTH: 33-1-313 and 33-22-1822, MCA 
IMP: 33-22-1819, MCA 

RULE II DEFINITIONS For the purposes of this 
subchapter, the terms defined in 33-1-202, JJ-22-110, 33-22-
903(a), 33-22-1803, 33-31-102, MCA, and ARM 6.6.4301 will have 
the same meaning in this subchapter, unless clearly designated 
otherwise. For the purposes of this subchapter, the following 
terms have the following meanings: 

(1) "Administering carrier" means either a third party 
administrator, a carrier, or any other entity approved by the 
commissioner. 

(2) "Covered claims" means only such amounts as are 
actually paid by the members for benefits provided for 
individuals reinsured by the program. The term does not 
include: 

(a) Claim expenses or salaries paid to employees of the 
members who are not providers of health care services; 

(b) Court costs, attorney's fees or other legal 
expenses; 

(c) Any amount paid by the members for: 
(i) punitive or exemplary damages; or 
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(ii) compensatory or other damages awarded to the 
insured, arising out of the conduct of a member in the 
investigation, trial, or settlement of any claim or failure to 
pay or delay in payment of any benefits under any policy; or 

{iii) the operation of any managed care, cost 
containment, or related programs; 

(d) Any statutory penalty imposed upon a member on 
account of any unfair trade practice or any unfair insurance 
practice. 

(3) "Extra eligible employee" means a covered employee 
of a small group employer who is not an eligible employee 
because he or she works less than 30 hours per week. 

{4) "Member" means any reinsuring carrier participating 
in the program. 

{5) "Takeover provisions" means provisions of a health 
benefit plan offered by a carrier that is replacing the health 
benefit plan of another carrier. such provisions apply to 
individuals who were insured under the replaced plan and 
address pre-existing conditions, deductible, carry forwards, 
and other items that minimize the inconvenience or loss of 
benefits or coverage that might occur during a replacement, in 
the absence of the takeover provisions. 

(6) "Whole group" means all eligible employees, extra 
eligible employees, and dependents. 

AUTH: 33-1-313 and 33-22-1822, MCA 
IMP: 33-22-1819, MCA 

B!J.!,.!LllL BOARD OF_ DIRE\='I'ORS_QL!'BOGRAM ( 1) The board 
of directors, which is established pursuant to 33-22-1818, 
MCA, to supervise and control the operation of the pr0qram, 
must be const i tutcd and shall conduct it~; bu~~ i ncs~-; in lho 
following manner: 

{a) Directors shall serve for terms of three years 
expiring on the first of June following their respective 
appointments. Directors shall serve out their terms even when 
the carriers they represent are no longer among five small 
employer carriers with the highest annual premium volume. 
Terms of initial directors are controlled by 33-22-1818, MCA. 

(b) If one of the top five carriers vacates its seat, 
the seat must be offered to the next ranking c~rriers, in 
order, until the vacancy is filled. If one of the top 
carriers refuses a seat and later reconsiders, such carrier 
may be restored to a seat only when there is another vacancy. 

{c) Carriers represented on the board may nominate 
successors to fill vacancies when their representatives no 
longer can represent them on the board. 

(d) The commissioner shall appoint a chair nnd a vice­
chair from among the directors of the board. The board may 
elect other officers as needed. 

{e) When the chair and vice-chair are both absent from a 
meeting, the commissioner shall appoint an acting chair to 
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carry out the duties of the chair for the duration of the 
meeting. 

(f) The chair may make motions and second motions and 
vote. 

(g) Each director shall be entitled to one vote on any 
particular issue to be decided by the board, but no carrier 
may be represented by more than one vote. 

(h) A majority of directors shall constitute a quorum 
for the transaction of business. Except for decisions to 
revise the program or recommend amendments to this act, 
decisions of a majority of a quorum shall be the decisions of 
the board. 

(i) Directors shall disclose any potential conflict of 
interest prior to voting on a particular issue. A majority of 
the board present shall decide whether the director with the 
potential conflict may vote on the issue. 

(j) A director who is not physically present, but who is 
in communication with the board during its meeting, may 
exercise his or her voting rights during the meeting. 

(k) The annual meeting of the board must be held at the 
offices of the commissioner on the first Tuesday in February 
of each year, unless the board, upon at least 30 days notice, 
designates some other date or place. 

(1) At each annual meeting the board shall: 
(i) review and consider the performance of the program 

in achieving the purposes of the act; 
(ii) review reports of the administering carrier, 

including audited financial reports, reports on outstanding 
contracts and obligations, and all other material matters; 

(iii) review reports of the committees established by the 
board; 

(iv) review the plan of operation and proposals for 
amendments to the program or to the act; 

(v) review rates for reinsurance coverages, benefit plan 
design, and communication programs; 

(vi) review net premiums, program administration 
expenses, and incurred losses for the year, taking into 
account investment income and other appropriate gains and 
losses; 

(vii) determine whether, and to what extent, assessments 
are necessary for the proper administration of the program; 

(viii) review and evaluate the contracts with, and 
services of, the administrating carrier, and determine whether 
to renew the contract. The contract may be renewed by 
favorable vote of at least five directors. 

(ix) Review and act upon any other matters that the board 
deems necessary or appropriate, and within its jurisdiction 
and control. 

(m) The board may hold other meetings upon the request 
of the chair or two or more directors. Other meetings may be 
at such times and with such frequency as deemed appropriate. 
Such meetings may be either corporal or by means of electronic 
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equipment. Notices of any such meetings and their purpose 
shall be provided to the directors and the public at least 
seven working days prior to the meeting. At meetings other 
than the annual meeting, the board may transact any business 
specified in subsection (1) (1) hereof. 

(n) A written record of the proceedings of each board 
meeting must be made by the staff of the board and submitted 
to the board within 60 days of said meeting. Copies of 
approved minutes must be provided to the commissioner and to 
other interested persons upon request. 

(o) Directors may be reimbursed from the monies of the 
program for actual and necessary expenses incurred by them in 
their activities as directors when such expenses are approved 
by the board, but directors shall not otherwise be compensated 
from the program for their services. 

(p) Amendments to the plan of operation and suggestions 
of technical corrections to the act require the concurrence of 
a majority of the entire board and the approval of the 
commissioner. 

AUTH: 
IMP: 

33-1-313 and 33-22-1822, MCA 
33-22-1819, MCA 

RULE IV SUPPORT COMMITTEES (1) Pursuant to authority 
of 33-22-1819, MCA, an actuarial committee, an operations 
committee, a legal committee, and an audit committee must be 
established to provide technical assistance in operation of 
the program, policy, and other contract design. 

(2) The functions of the actuarial committee are as 
follows: 

(a) To recommend assessment methodology and assessments; 
(b) To recommend appropriate methodologies for 

determining reinsurance premium rates, rate schedules, rate 
adjustments, and rate classifications for individuals and 
groups reinsured with the program; 

(c) To recommend reporting requirements of members and 
the administering carrier; 

(d) To provide reports and other recommendations as 
directed by the board; 

(e) To determine the incurred claim losses of the 
program, including amounts for incurred but unreported claims; 
and 

(f) To assist the board as requested in regard to any 
other actuarial matters. 

(3) The functions of the operations committee are as 
follows: 

(a) To review periodically the plan of operation and to 
make recommendations for its enhancement; 

(b) To provide administrative interpretation as to the 
intent of the plan of operation and to provide administrative 
direction on issues referred to it by the board, the 
~dministering carriPr, or program members; 
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(c) To identify items for which administrative rules are 
needed and propose them for adoption by the board; and 

(d) To assist the board as requested in regard to any 
other related matters. 

(4) The functions of the legal committee are as follows: 
(a) To interpret the act; 
(b) To propose appropriate amendments to the act; 
(c) To review the plan of operation and propose 

amendments thereto; 
(d) To coordinate with counsel for the administering 

carrier and the commissioner, as needed, on routine legal 
matters related to program operations, including proposed 
contracts and operational practices; 

(e) To prepare proposed contracts and legal documents 
for the program, as requested; 

(f) To be familiar with all litigation involving the 
program or any part thereof and to provide assistance to the 
board concerning all such litigation and other disputes 
involving the program and its operations; 

(g) To maintain a written record of all inquiries 
received and responses given, and provide copies of all such 
correspondence to the board; and 

(h) To assist the board as requested with regard to any 
other legal-related matters. 

(5) The functions of the audit committee are as follows: 
(a) To propose a uniform audit program to be utilized by 

independent auditors in its review of items related to 
reinsurance with the program and its review of assessments; 

(b) To propose standards of acceptability for the 
selection of independent auditors with regard to the audit 
program; 

(c) To assist the board in the selection of an 
independent auditor for the annual audit of program 
operations; 

(d) To assist the board in the review of the reports 
prepared by the independent auditors in conjunction with the 
audit program and in the review of the audit of program 
operations; and 

(e) To assist the board as requested with regard to any 
other audit-related matters. 

(6) Committee members must be appointed by and serve at 
the pleasure of the board. 

(7) Each committee shall consist of five individuals 
representing carriers participating in the program, which 
individuals must be qualified by education and experience to 
serve on the committee. 

(8) Each committee shall organize itself and, in the 
absence of direction from the board, establish its own agenda. 

(9) Each committee shall maintain a record of its 
activities and provide copies as requested. 
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(10) Activities of committees must be in compliance with 
open meeting and public participation provisions of applicable 
statutes and with applicable constitutional provisions. 

(11) Committees may request the commissioner to provide 
appropriate staff support as needed. 

AUTH: 
IMP: 

33-1-313 and 33-22-1822, MCA 
33-22-1819, MCA 

RU.I~L.Y .. ~f.L~~Tl9.ll. POWtRSLANQ DUTIES_QF'_j.j:JI:lJNISTERJJI.Q 
CAR~l£B (1) In the process of selecting an administering 
carrier, the board shall develop a request for proposal that 
outlines the powers, duties, and responsibilities of the 
administering carrier. The selection of the administering 
carrier must be based upon written proposals submitted. 
Proposals must be in writing and provide at least a detailed 
explanation of the anticipated work to be performed, the 
capabilities of the applicant, and the anticipated costs of 
operation. 

(2) The administering carrier shall serve until the 
selection of a successor administering carrier by the board, 
until its resignation is accepted, or until it is otherwise 
removed and replaced. 

(a) At its annual meeting, the board shall decide 
whether to renew its contract with the administering carrier. 

(b) The administering carrier shall give the board 180 
days' notice of the administering carrier's decision to 
resign. The board shall give 45 days• notice of its decision 
to replace the administering carrier. 

(3} The administering carrier shall perform the 
following functions at the direction of the board: 

(a) It shall establish procedures, and install the 
systems needed, to properly administer the operations of the 
program in accordance with the act and this plan of operation. 

(b) It shall establish, on behalf of the program, one or 
more bank accounts for the transaction of program business. 
All such bank accounts must be approved in advance hy the 
board. 

(c) 
that are 

(d) 
premiums 
program. 

It shall accept, on behalf of the program, risks 
ceded by members. 
It shall collect, on a 

for ceded risks and all 
timely basis, all rcinsur~rtcc 
other amounts due to the 

(e) It shall deposit, on a timely basis, all cash 
collected on behalf of the program. 

(f) It shall pay reinsurance reimbursement for claims 
paid on ceded risks. 

(g) It shall issue checks or drafts on, and/or approve 
ch~rges against, bank accounts of the program. 

(h) It shall keep all accounting, administrative, and 
financial records of the program, in accordance with this pl~n 
and thP proposals of the audit committee. 

1" 
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(i) It shall act as a communications resource for 
members in reviewing their administrative operation under the 
act and the plan of operation. 

(j) It shall calculate assessments, in accordance with 
the methodology specified in the plan of operation, and 
collect appropriate amounts due. 

(k) It shall invest available cash in marketable 
securities as specified in the plan of operation and as 
approved by the board. 

(1) It shall prepare an annual estimate of operating 
costs for the administration of the program. 

(m) It shall perform other functions as agreed between 
the board and the administering carrier. 

(4) The administering carrier shall maintain all records 
of premiums claims, reimbursements, and administrative 
expenses on a calendar year basis for a period of seven years. 

(5) The administering carrier must be reimbursed for its 
reasonable costs of administration in accordance with any 
contract with the board. 

(6) The administering carrier may subcontract for 
services that cost in excess of $5,000 only with the prior 
approval of the board. 

(7) In performing its duties, the administering carrier 
shall maintain the confidentiality of all information 
pertaining to insureds and members, in accordance with all 
applicable constitutional provisions, statutes, rules, and 
principles of common law pertaining to confidentiality and 
trade secrets including, without limitation, the Montana 
Insurance Information and Privacy Protection Act. such 
information must be used only for the purposes necessary for 
the operation of the reinsurance program, and must be strictly 
segregated from other records, data, or operations of the 
administering carrier. Unless specifically required hereunder 
or under the act, no information which identifies specific 
insureds or program members may be retained or used by the 
administering carrier or disclosed to third parties. 

AUTH: 33-1-313 and 33-22-1822, MCA 
IMP: 33-22-1819, MCA 

RULE VI REINSURANCE WITH THE PROGRAM (1) carriers may 
obtain reinsurance for small employee health benefit plans 
with the program when the provisions of the act and these 
rules are met. Carriers may apply for reinsurance on a group 
basis or on an individual basis. Reinsurance under this rule 
is available only to small employers as defined in the act, 
and only for health benefit plans provided to such small 
employers. 

(a) An employer shall qualify as a small employer under 
the act and these rules as of the effective date of the health 
benefit plan, or of the plan anniversary date coincident with 
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or immediately preceding the application for reinsurance with 
the plan. 

(b) When an employer fails to qualify as a small 
employer on two consecutive plan anniversary dates, all 
reinsurance provided by the program will terminate as of the 
second anniversary date in which the employer fails to qualify 
as a small employer. 

(c) At each initial application for reinsurance of a 
health benefit plan with the program, and as of any 
anniversary date of a plan that is reinsured, the member must 
obtain documentation from the employer that its firm is a 
small employer under the act and then certify in writing that 
such documentation has been obtained and agree to make it 
available to the administering carrier. A determination that 
a member has erroneously certified a firm to be a small 
employer must be treated as immediately nullifying any 
reinsurance issued or renewed as a result of the application 
and certification. 

{2) In order to qualify their health benefit plans for 
reinsurance with the program, members must: 

(a) satisfy uniform application of standards among small 
employers' criteria set forth in 33-22-1811, MCA; 

(b) apply managed care and claims handling techniques 
required by 33-22-1819{5) (g), MCA; and 

(c) charge premiums that meet the rating requirements of 
33-22-1819(7), MCA. 

(i) In order to qualify for reinsurance, health benefit 
plans must define the class of employees of the small employer 
that are covered, or may elect coverage, by the plan, in 
writing, on or before the effective date of coverage provided 
by the plan. Such classifications of employees must include 
all eligible employees and must be in terms relating to 
conditions of employment, including, but not limited to, job 
classification, number of hours of scheduled work, length of 
service. such classifications must be available to other 
small employers with the same number of eligible employees, 
and must be consistently applied to all employees within the 
plan. 

(ii) In order to qualify for reinsurance, applicable 
health benefit plans must: 

(A) be in writing; 
(B) must be made available on the same terms to all 

small employers with the same number of eligible employees; 
(C) must be consistently applied to all individuals 

covered by the plans; and 
(D) must address at least the following subjects: 
(I) takeover provisions; 
(II) pre-existing condition limitations; 
(III) waiting periods; 
(IV) coverage for late enrollees; 
(V) definition of dependent; and 
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(VI) services covered and benefits payable under the 
plan. 

(iii) Each member proposing to reinsure coverage provided 
under a small employer's plan for any group or individual is 
responsible for ascertaining, documenting, and certifying the 
following (documentation to be included in reporting 
reinsurance census data and reinsurance premiums to the 
administering carrier): 

(A) that the plan is provided to a small employer; 
(B) that the individuals proposed for reinsurance are 

covered by the health benefit plan; 
(C) that the reinsurance premium rate level payable to 

the program for the reinsurance has been correctly determined 
in accordance with the plan of operation; and 

(D) that the health benefit plan meets all other 
requirements of the act, these rules, and the plan of 
operation. 

(3) Members must notify the administering carrier of 
their intent to cede all eligible employees, extra eligible 
employees, and{or dependents (whole group) for reinsurance of 
coverage under a plan covering eligible employees of a small 
employer within 60 days of the initial effective date of the 
small employer's plan with such member. 

(a) Availability of whole group reinsurance is subject 
to the following criteria: 

(i) subject to payment of premium, all enrollees 
eligible to be reinsured must also be reinsured at the 
effective dates of their coverage; 

(ii) If a member has previously withdrawn reinsurance of 
coverage for any group, that member cannot again reinsure the 
withdrawn group but may reinsure timely enrollees that are 
eligible to be reinsured on an individual basis described in 
(4) below; 

(iii) An amendment rider or other change in the small 
employer plan must not constitute or cause a change in initial 
effective date; and 

(iv) Only underwriting requirements taken at the time of 
application may be used by a member in determining whether to 
reinsure with the program. Group claim experience during the 
60-day period shall not be used in determining whether to 
reinsure a risk with the program. 

(4) Members must notify the administering carrier of 
their intent to cede individual reinsurance of coverage for a 
specific person covered under a small employer's plan as an 
eligible employee, extra eligible employee, or a dependent 
within 60 days of the initial effective date of that person's 
coverage. 

(a) Availability of individual reinsurance is subject to 
the following criteria: 

(i) Each person whose coverage is reinsured must be an 
employee or a dependent of an employee; 
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(ii) A member may reinsure coverage of an employee 
without reinsuring coverage of any specific dependent of that 
employee, or may reinsure coverage of a specific dependent 
without reinsuring coverage of the employee or dependents of 
an employee; 

(iii) A member cannot reinsure a newborn child, unless 
the child's mother is already reinsured at the time of birth; 

(iv) If a member has previously withdrawn reinsurance of 
coverage for any individual, the same member cannot again 
reinsure that individual; and 

(v) Individual claim experience during the 60-day 
waiting period shall not be used in determining ceding to the 
program. 

(5) Reinsurance coverage may remain in effect and may 
continue as long as there is coverage under the small employer 
health plan for the covered employee and dependents, but no 
longer than the second plan anniversary date after the small 
employer ceases to be a small employer. 

(a) A member may withdraw a group or individual from the 
program under 33-22-1813(5), MCA, even though coverage 
continues to be in effect under the small employer's plan. 
Written notice must be provided by the carrier at least 30 
days in advance of the withdrawal. 

(b) Rein~~~ance of an individual's coverage under a 
small employer's plan ceases at the termination of the 
individual's status as a covered employee or dependent for 
reasons such as retirement or other termination of active 
employment, divorce of a spouse, a child's attainment of age 
19, or termination of full-time student status after age 23. 
If a member provides coverage for an individual beyond 
termination of employment or dependent status, for contractual 
or other reasons, reinsurance may be continued for no more 
than 30 days after the termination date. 

(c) Reinsurance must cease for any coverage of an 
individual under a small employer's plan, including an 
individual whose coverage under that plan has continued as 
required by law, at termination of the member's coverage of 
the group in which that individual was previously covered as 
an employee or dependent. 

(6) Tables of reinsurance premium rates for members, as 
determined by the board, upon recommendation of the actuarial 
committee, and approved by the commissioner, will be 
distributed to members. Separate tables will be prepared and 
distributed for HMO plans and indemnity plans. 

(a) For any reinsured individual, the member will 
calculate his or her reinsurance premium, based on the 
program's tables of reinsurance premium rates, as applied to 
the statutory reinsurance premium rate. 

(b) For any reinsured group, the membe~ sh3ll calculate 
the reinsurance premium for each group reinsured, based on the 
program's table of reinsurance premium rates, as applied to 
the statutory allowable reinsurance premium rate. 
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(7) Each month members shall provide the administering 
carrier with a listing of the individuals reinsured, the 
premium for each individual, and such other information as may 
be required by the program. The administering carrier shall 
make any necessary corrections and send corrected billing 
statements to each member. 

(a) Reinsurance premiums charged by the program for each 
individual must be based on the table of rates in effect on 
the later of the effective date of the small employer's plan 
with the member or the most recent plan anniversary date. 

(b) Premiums must be determined as of the first of the 
month and be due by the 20th of the month. 

(c) Reinsurance premium amounts must be paid based on 
whole month increments only. If reinsurance is effective 
between the 1st and the 15th of the month, the entire month is 
paid in full. When reinsurance becomes effective between the 
16th and the last day of the month, no premiums may be 
chargeable until the first full month following the effective 
date of the reinsurance coverage. 

(d) Job terminations effective between the first and the 
15th of the month must be allowed refunds for the entire 
month, and terminations effective between the 16th and the 
last day of the month must not be allowed premium refunds. 

(e) Reinsurance premiums are due monthly to the program 
regardless of the member's ability to charge back, or collect, 
the small employer's premiums. 

(B) The program shall indemnify members for covered 
claims incurred with respect to employees and dependents whose 
coverage with a member is reinsured with the program, subject 
to the conditions in 33-22-1819(5), MCA. Regardless of 
limitations, all balances due must be paid at least as often 
as every 6 months. 

(9) Members shall promptly adjudicate all claims on 
ceded risks. 

(a) Members shall promptly investigate, settle, or 
defend all claims arising under the risks reinsured and 
promptly forward to the program copies of such reports of 
investigation as may be requested by the program. 

(b) The program may, at its own expense, participate 
jointly with a member in the investigation, adjustment, or 
defense of any claim. 

(c) Members must have claim management practices that 
are consistent for reinsured and non-reinsured risks. 

(d) Members shall use their normal case management 
programs to control costs on reinsured business to the same 
extent ~hat they would use such programs on their unreinsured 
business, including, but not limited to, utilization review, 
individual case management, and preferred provider provisions. 

(e) The program may inspect the records of members in 
connection with the risks reinsured with the program. Members 
shall submit to the program any additional information the 
program may require in connection with claims submitted to the 
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program for reimbursement. Members shall secure necessary 
authorizations from insureds for this purpose. 

(f) All information disclosed to the program by a member 
or to a member by the program, in connection with the plan of 
operation, must be treated as privileged information by both 
the member and the program. 

(g) If any payment is made by the program and a member 
is reimbursed by third party for the same expenses, the rn~~hPr 
shall reimburse the program the amount of the program's 
payment. Members shall execute and deliver instruments and do 
whatever is necessary to preserve and secure such 
reimbursement rights. 

(h) HMOs or other members that pay for certain provider 
services on a basis other than fee for service shall be 
reimbursed by the program for those costs on reinsured 
persons. 

(i) Except as otherwise approved by the board, 
reinsurance will be provided only for covered claims submitted 
within two years from the date the expenses on which the claim 
is based were incurred. 

(10) Within 20 days after the close of each quarter or 
month, all members shall furnish to the program the following 
information with respect to reinsured losses submitted to the 
program by the member during said month: 

(a) the small employer's identification; 
(b) the employee's name and social security number; 
(c) the claimant's name and date of birth; 
(d) the claim incurred date and paid date; 
(e) the reinsurance claim amount; and 
(f) the claim coding as required by the board, such as 

CPT and ICD9. 
(11) Members shall notify the program as soon as 

reasonably possible of all claims or potential claims for a 
reinsured employee or dependent in which expected losses 
expected to be paid by the members will exceed $100,000 in the 
aggregate. 

AUTH: 
IMP: 

33-1-313 and 33-22-1822, MCA 
33-22-1819, MCA 

RU~E VI~DIT FUNCTIONS (1) Each member of the 
program shall hire a certified public accountant (CPA), or 
other person approved by the board, to conduct audits of 
various accounts related to program reinsurance and 
assessments. 

(a) All auditors must be independent of members and meet 
with standards established by the audit committee. 

(b) All audits must be made in accordance with generally 
accepted auditing standards as adopted by the American 
Institute of Certified Public Accountants (AICPA). 

(2) The frequency of audits must be determined by the 
audit committee, with the approval of the board. 
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(3) Costs of audits of members must be borne by the 
members. 

(4) The audits must be conducted in accordance with a 
uniform audit program for members developed by the audit 
committee and approved by the board. Audits must clearly 
specify all items audited. They must include a certification 
statement form, completed by the auditor, verifying the 
completion of all prescribed audit procedures as required. 
Details regarding the number and types of records reviewed and 
any errors found must be submitted in the report which 
accompanies the certification statement. Copies of reports 
and certification statements must be submitted to the board by 
the auditors. 

(5) The audit program must include, but not be limited 
to, detail testing of representative samples of the following 
items: 

(a) reinsurance claims submitted to the program, in 
particular: 

(i) eligibility of claimants and their small employers 
for reinsurance under the program, including consistent 
application of business conduct rules, and 

(ii) proper determination of reinsurance claim amount by 
the member; 

(b) reinsurance premiums submitted to the program, 
including: 

(i) eligibility of those lives for whom premium is paid 
for reinsurance by the program, and 

(ii) proper determination of reinsurance premium amounts 
paid; and 

(c) data submitted to the program for use in the 
calculation of member assessments for net losses. 

(6) Random audits of provider bills or other records may 
be conducted, as deemed necessary, by the audit committee to 
verify the accuracy and appropriateness of reinsurance claim 
submissions. 

(7) The board and the commissioner may conduct such 
additional audits of members as deemed appropriate. 

(B) All information disclosed during the course of an 
audit of a member must be treated as confidential information 
by the member, the auditing firm, and the program. 

(9) The board shall have annual audits of the program 
and its operations conducted by independent CPAs. The board 
shall submit the annual audit and audit report to the 
commissioner for his review and evaluation. 

(a) Annual audits of the program must address at least 
the following item topics: 

(i) the handling and accounting of assets and money for 
the program; 

(ii) the annual fiscal report of the program; 
(iii) the application of the premium rates charged for 

reinsurance by the program; 

q-S/12/94 
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(iv) the calculation and the collection of any 
assessments of members for net losses; 

(v) reinsurance premiums due to the program; and 
(vi) claim reimbursements made to the members. 

AUTH: 
IMP: 

33-1-313 and 33-22-1822, MCA 
33-22-1819, MCA 

RULE VIII ASSESSMENTS (1) Each year, the program's net 
earnings must be calculated by the board by computing earned 
reinsurance premiums, investment income, and prior assessments 
in excess of need, less administrative and investment 
expenses, incurred claims, expense allowances paid, and taxes 
incurred, if any. If the program has operated at a loss, the 
loss must be recovered by assessments from the assessable 
carriers in accordance with 33-22-1819(8), MCA. 

(2) If the board determines the assessments needed to 
fund the losses incurred by the program in the previous 
calendar year will exceed 5% of total premiums earned in the 
previous calendar year from health benefit plans delivered or 
issued for delivery to small employers in this state by small 
employer carriers, the board shall evaluate the operation of 
the program and report its findings, including any 
recommendations for changes to the plan of operation, to the 
commissioner within 90 days following the end of the calendar 
year in which the losses where incurred. The evaluation must 
include an estimate of future assessments and consideration of 
the administrative costs of the program, the appropriateness 
of the premiums charged, the level of member retention of risk 
under the program, and estimated costs of coverage for small 
employers. If the board fails to file a report with the 
commissioner within 90 days following the end of the 
applicable calendar year, the commissioner may independently 
evaluate the operations of the program and implement 
amendments to the plan of operation, which the commissioner 
determines necessary to reduce future losses and assessments. 

(3) The commissioner may abate or defer, in whole or in 
part, the assessment of an assessable carrier, if the 
commissioner finds that payment of the assessment would 
endanger the assessable carrier's ability to fulfill its 
contractual obligations. In the event an assessment against 
an assessable carrier is abated or deferred in whole or in 
part, the amount by which the assessment is abated or deferred 
may be assessed against the other assessable carriers in a 
manner consistent with the formula for calculating assessments 
in 13-22-1819 (8), MCA. 

(a) The assessable carrier receiving the abatement or 
deferral remains liable to the program for the full amount of 
deficiency. 

(b) A member receiving a deferment may not reinsure an 
individual or group until the assessment is paid. 

r-t/\H :;,ti("(' ~~(·. f--.1"7 ()- '1 ~ / ') ·1 
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(4) Any assessment between $10 and $100 must not be 
billed to an assessable carrier, but must accumulate as a 
deferred assessment until the cumulative amount deferred 
exceeds $100. Any assessment of less than $10 must be 
forgiven. 

(5) Assessments must be paid when billed. If the 
assessment payment is not received by the administering 
carrier within 30 days of the billing date, the assessable 
carrier shall be charged interest on the unpaid bala~ce of 
assessments from the billing date at the annual rate of pri~e 
plus 3%. The board may suspend reinsurance rights if payments 
are not made in accordance with this article. 

(6) Appropriate adjustments must be made to those 
portions of an HMO's earned premiums obtained from health 
benefit plans sold to small employers in recognition of the 
Federal Health Maintenance Organization Act requirements, 
including, but not limited to: 

(a) adjustments for a pre-existing condition exclusion; 
and 

(b) adjustments for required HMO benefits in excess of 
the typical health care benefits offered to small employers. 

(7) HMO adjustment formulas must be approved by the 
board for the interim assessments and must be annually 
reevaluated by the board. 

AUTH: 33-1-313 and 33-22-1822, MCA 
IMP: 33-22-1819, MCA 

RULE IX REPORTS OF REINSURED RISKS (1) Unless 
specifically waived by the board, the following information 
must be timely, provided to the board by members and the 
administering carrier for all reinsured risks: 

(a) identification of the member; 
(b) name, date of birth, and the member identification 

number of each person being reinsured; 
(c) designation of the reinsured as an employee, spouse, 

child, and/or dependent; 
(d) if the insured is not an employee, employee name and 

social security number or other identification number; 
(e) plan anniversary date; 
(f) employer's name, address, zip code, and standard 

industrial classification (SIC) code; 
(g) type of plan; 
(h) effective date of small employer coverage; 
(i) effective date of reinsurance; 
(j) date of each applicable employee's initial 

employment; 
(k) status code as required by the board; and 
(1) other information required by the board. 
(2) Whenever changes in reinsurance coverage occur, the 

following information must be timely provided to the board 
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by members and the administering carrier for each affected 
risk: 

(a) the reinsured's name and identification number; 
(b) if the insured is not an employee, the employee's 

name and social security number; 
(c) the effective date of status change; 
(d) the status code for the change as required by the 

board; and 

AUTH: 
IMP: 

(e) other information required by the board. 

33-1-313 and 33-22-1822, MCA 
33-22-1819, MCA 

RULE X FINANCIAL RECORD KEEPING AND ADMINISTRATION 
(1) The administering carrier shall maintain the 

following books and records of the program, in the following 
manner, submit financial statements to satisfy the act, and 
provide copies thereto to the commissioner as requested: 

(a) All receipts and disbursements of cash by the 
program must be recorded as they occur. 

(b) All non-cash transactions must be recorded in 
accordance with generally-accepted accounting principles when 
the asset or the liability is realized by the program. 

(c) Assets and liabilities of the program, other than 
cash, must be accounted tor and described in itemized records 
in accordance with generally accepted accounting principles. 

(d) Net balances due to and from the program must be 
calculated for each member and confirmed with program members 
as deemed appropriate by the board or when requested by a 
respective program member. Balances must be supported by a 
record of each individual member's financial transactions with 
the program. Supporting records include: 

(i) assessments, if applicable, against the particular 
member; 

(ii) allocated net earnings and losses of the program 
based upon assessments; 

(iii) any adjustments to assessments; 
(iv) amounts of reinsurance premium due to the program 

for risks ceded and accepted by the program; 
(v) amounts of reimbursement due from the program for 

claims paid by the member for risks previously ceded and 
accepted by the program; 

(vi) any adjustments to amounts due to and from program 
based upon corrections to member submissions; 

(vii) interest charges due from the member for late 
payment of amounts due to the program; and 

(viii) such other records as may be required by the 
board. 

(2) The program shall maintain a general ledger, the 
balances of which are used to develop the program's financial 
statements. The ledger must be maintained in accordance with 
generally-accepted accounting principles. The balances in the 
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general ledger must agree with the corresponding balances in 
subsidiary ledgers or journals. 

(3) Money and marketable securities must be kept in bank 
accounts and investment accounts. The administering carrier 
shall deposit receipts and make disbursements from these 
accounts. 

(4) All bank accounts/checking accounts must be 
established in the name of the program, and must be approved 
by the board. Authorized check signers must be approved by 
the board. 

(5) All lines of credit must be established in the name 
of the program and must be approved by the board. Lines of 
credit must be used to meet cash shortfalls. 

(6) All cash must be invested in available investment 
vehicles deemed appropriate by the board as long as in 
compliance with investment standards in 33~2~802, MC~. 

AUTH: 33-1-313 and 33-22-1822, MCA 
IMP: 33-22-1819, MCA 

RULE XI ERRORS. ADJUSTMENTS, PENALTIES, AND SUBMISSION 
OF DISPUTES (1) Errors related to the provision of 
reinsurance coverage must be addressed in the following 
manner: 

(a) Reinsurance coverage for the individuals involved 
with ineligible small employers must be terminated as of the 
first date of ineligibility. Claims paid by the program in 
excess of premiums received must be returned to the program 
with interest. Premiums paid in excess of claims must be 
refunded without interest. An administrative charge 
established by the board may be assessed in cases involving 
excess premiums due the program. 

(b) Reinsurance premiums for the persons involved in 
incorrect premium rates must be recalculated and immediate 
payment of any additional premiums must be made, together with 
interest and an administrative charge. Excess payments must 
be refunded without interest, subject to the limitation on 
premium refund provision contained in (i) below. 

(c) In cases involving reinsurance of incorrect health 
benefit plans, premiums must be recalculated on the basis of 
the correct plan and all additional premiums due must be paid 
immediately, together with interest and an administrative 
charge. Excess premiums must be refunded without interest and 
subject to the limitation on premium refunds provision 
contained in (i) below. 

(d) In cases involving submission and payment of 
incorrect claims, such claims must be recalculated and any 
amount due to the program must be repaid immediately, with 
interest. Adjustments of claim payments for amounts recovered 
by the member under coordination of benefit, subrogation, or 
similar provisions must not be considered errors for which 
interest or any administrative charge may be due. 

CJ-5!12/~4 
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(e) In all cases involving assessable carrier errors 
related to assessment, the carrier shall make immediate 
repayment of additional amounts due, plus interest calculated 
from the date such sum should have been paid, and an 
ndministrativ~ charge. 

(f) All additional sums due to the program as a result 
of errors made by members or assessable carriers other than 
those specified herein must be paid immediately, with interest 
and the applicable administrative charge. 

(g) If the board determines that the nature or extent of 
the errors related to the use of the reinsurance program by a 
particular member is the result of gross negligence or 
intentional misconduct, the board may petition the 
commissioner to institute contested case procedures to 
terminate some or all current reinsurance for the member 
and/or suspend the eligibility of the member to use the 
reinsurance program for an appropriate period of time. In so 
doing, the board shall ensure, to the extent possible, that 
the suspension or termination of reinsurance for the member 
does not adversely affect individuals already insured by the 
member. 

(h) All interest charges imposed under this rule must be 
calculated from the date the incorrect payment occurred or 
correct payment ~hould have been made through the date of 
payment. The rate of interest under this rule is 10% per 
annum. The administrative charge under this rule is the 
actual cost incurred. The administrative charge may be waived 
by the board in appropriate hardship cases. Errors reported 
by members or assessable carriers within 90 days of their 
occurrence arc not be subject to interest or administrative 
charges. 

(i) All premium refunds due from the program under this 
rule must be limited to an amount covering a period of 12 
months from the date the error was corrected, unless the 
limitation or some part thereof is expressly waived by the 
board. 

(j) The administrating carrier shall attempt to resolve 
error disputes between a member or assessable carrier and the 
program, provided that members may request permission to 
appear before the board at any time in connection with any 
such disputes with the program. 

AUTH: 
IMP: 

33-1-313 and 33-22-1822, MCA 
33-22-1819, MCA 

RULE XII P~OPOSALS FOR AMENDMENTS TO PLAN 
(1) Amendments to the plan may be suggested by any 

member and the board at any time. Suggested amendments to 
this plan must be adopted by the commissioner in order to 
become effective. 

AUTH: 33-1-313 and JJ-22-1822, MCA 

i"·ti\!' ~Jr \ I ('I' \r , (,- -1/ ')-~ r, I\ f /'q 
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IMP: 33-22-1819, MCA 

RULE XIII STANDARDS FOR PRODUCER COMPENSATION LEVELS AND 
FAIR MARKETING OF PLANS (1) Each carrier shall provide all 
small employers in the same class of business with equal 
opportunity to obtain coverage under the standard and basic 
plans. 

(a) If a carrier denies coverage other than the basic or 
standard health benefit plans to a small employer on the basis 
of claims experience of the small employer or the health 
status or claims experience of its employees or dependents, 
the carrier shall offer the small employer the opportunity to 
purchase a basic or standard health benefit plan. 

(b) No carrier shall apply more stringent application or 
informational requirements for enrollment in the standard and 
basic plans than are applied for other health benefit plans 
offered by the carrier. 

(2) carriers may select those producers with whom they 
choose to contract, but carriers shall not terminate, fail to 
renew, or limit their contracts or agreements of 
representation with producers for any reason related to the 
health status of the employer's employees or the claims 
experience, industry, occupation, or geographic location of 
the small employers placed by the producer with the carrier. 

(3) carriers shall not price their basic and standard 
health benefit plans nor set commissions in such a way as to 
make the plans unattractive for a producer to market. 

(4) carriers shall not limit, discourage, or otherwise 
influence their producers in marketing their basic and 
standard plans. 

(a) Carriers may not, directly or indirectly, enter into 
any contract, agreement, or arrangement with producers that 
provides for, or results in, the compensation paid to a 
producer for the sale of a health benefit plan to be altered 
because of the health status of the employer's employees or 
the claims experience, industry, occupation, or geographic 
location of the small employer. 

(b) (4) (a) does not apply with respect to a compensation 
arrangement that provides compensation to a producer on the 
basis of the percentage of a premium, provided that the 
percentage may not be altered because of the health status of 
the employer's employees or the claims experience, industry, 
occupation, or geographic area of the small employer. 

(c) (4) (a) does not prohibit a carrier or a producer in 
the small employer market from providing a small employer with 
information about an established geographic service area or a 
restricted network provision of the health carrier. 

(d) carriers and producers shall not delay the quotation 
of a rate to a group in order to avoid enrolling a high risk 
group. 

(5) carriers shall provide reasonable compensation to 
producers for the sale of basic or standard plans. 

0-5/12/94 



(6) Carriers shall not set commission levels for the 
sale of basic and standard plans in each class of business at 
a level less than 75% of the producer compensation schedule 
for the sale of other small group products. 

(7) Carriers and producers shall not directly or 
i nd i rectl y: 

(~) encourage or direct small employers to refrain from 
filing applications for coverage with a carrier because of the 
health status of the employer's employees or the claims 
experience, industry, occupation, or geographic location of 
the small employer; 

(b) encourage or direct small employers to seek coverage 
from another carrier because of the health status of the 
employers's employees or the claims experience, industry, 
occupation, or geographic location of the small employer; or 

(c) encourage or direct an employee not to apply for 
coverage under small employer health plan in order to obtain a 
more favorable rate or benefit package for the employer. 

(B) Notwithstanding (7) above, carriers shall not engage 
in any practice which is inconsistent with the purposes of 
this rule. 

(9) If any provision of this Rule XIII is deemed to be 
in conflict with Rule XIX of rules regarding small employer 
health benefit plans, the latter shall take precedence. 

AUTH: 
IMP: 

33-1-313 and 33-22-1822, MCA 
33-22-1819 1 MCA 

3. REASON: These rules are being proposed because they 
are mandated by JJ-22-1819 and JJ-22-1822, MCA. 

4. Interested persons may present their data, views, or 
arguments, either orally or in writing at the hearing. 
Written data, views or arguments may also be submitted to 
Frank G. cot~, Deputy Commissioner of Insurance, P.O. Box 
4009, Helena, Montana 59604, and must be received no later 
than June 27, 1994. 

5. The State Auditor will make reasonable 
accommodations for persons with disabilities who wish to 
participate at this public hearing. If you request an 
accommodation, please do so by contacting the state Auditor's 
Office no later than 5:oop.m., June 27, 1994, and advising 
the office of the nature of the accommodation needed. Please 
contact Frank G. Cot~, Deputy Commissioner of Insurance, P.O. 
Box 4009, Helena, Montana 59604; telephone (406) 444-2997; 
toll-free dial 1 and then (800) 332-6148; fax (106) 444-3197. 

! ] ( "f I ~~( 0 (,- •l 7 1!-r,,r l ~ /ll,1 
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6. Gary L. Spaeth, State Auditor's Office, 126 N. 
Sanders, P.O. Box 4009, Helena, Montana 59604-4009, has been 
designated to preside over and conduct the hearing. 

By: 

MARK O'KEEFE, State Auditor 
and Commissioner of Insurance 

Certified to the Secretary of State this 2nd day of May, 1994. 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

) 
) 
) 
) 
) 
) 
) 

NOTICE OF PUBLIC HEARING 
FOR PROPOSED AMENDMENT 

OF RULES 
AND THE REPEAL OF !<OLE 

16.45.1228 

In the matter of the amendment of 
rules 16.45.1201-16.45.1227 and 
16.45.1229-16.45.1240 de~ling with 
underground storage tank installer 
and inspector licensing, tank 
permits, and tank inspections, and 
the repeal of rule 16.45.1226 
concerning inspector licensing fees) 

(Underground Storaqe T<mks) 

To: All Interested Persons 

1. On June 1, 1994, at 1:00 p.m., the department will 
hold a public hearing in Room C209, Side 1, of the cogswell 
Building, 1400 Broadway, Helena, Montana, to consider the 
amendment of the above captioned rules and the rcpc~l o( 
16.45.1228. 

2. The rules, as proposed to be amended, appear as fol-
lows (new material is underl incd; milterial to b" rlcleted is 
interlined): 

16.45.1201 PURPOSE (1) The purpose of 1\ffil 115.45.1201 t:o 
16.45.1240 this subchapter is to implement 75-11-201 through 
75-11-227, MCA. These rules shall be appl icd in conjunction 
with those statutes. 
/\UTH: 75-11-204, MCA; IMP: 15-ll-~;,!., ]_5.:::_11-2._9_1 .• MC/1 

li. 4 5 . 12 0 2 DEFINITIONS +rt----'l'lw--eehfl-rtt·emr-H>-~h is-see­
tiofl and in 75 11 203, HCA, apf'lY te--,O,R14- 16.45.1201 to 
~-.--45-.1240 lifllese otherwise indieatNh For th_g__purposes of 
this subchapter and unless otherwise providcd....____l;_he following 
terms have the meanings given to them in this section and must 
be used in conjunction with the definitions_j_!l_sub.f'_h;!J:lt_e_c. _1_ QJ 
this chapter and those in 75-10-403 and _75-Jl..::...~-0~!'19A: 

~tLll Remains the same. 
f-3) (a) "InetallatiaA" or "to---i-nstall" !ReiH>5-t-he-plnE"ement 

ef-~~tora<Je -taflk,--i-nelwl-in<J exeavat--imt,---- tanlf 
plaeement, eaeltfillin<J, and pipifiEJ of ~o~flderEJroli~rtiono of 
the YnderEji!'Oii!'ld stoFaEJe tanlt that store or eonv~~ 
substances. Installation also inelYdeo repair or modi.f-i-eati&n 
of an YnderEJFouna storaEJe tanlt tfirOYEJI'I sliefi means as-tank--1'-e-­
Hfl.inEJ or the repair or replacement of valve.,.,--.f4-±-lp-~pip­
t~ento, or in tank liEJuid level IRO!'litori~~~e~ 

t»t~e terms do not inelYde! 
f-i+---t~ process of col'tduet ii'HJ a pPeei-sien-+tiqfitl'teos)­

teot--t.o---eot-nb+tsl1-·.tl1e--i-nteqr4 t-y-···ef--the·- under<J f"O\I!lO· ·· otora<JP 
t-anlft 

~1.\!~ 1'jr t l ('f' "!C'. l r,-:)- I r, l q __ rl/1 !/qtl 
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( ii) the inst.allat.ien ef a lea)E aet.eet.ien ae·riee tha-t.----i-B 
eifferna l t.e ana net. at~aehed-t.&-Hle-->~nderq~ouf>d--st<>Faqe---tanlq-

(iii) the installation an~~nanee-e+-a eathod~B-
~et.-i en syet.em, ('Ph is def i A i-t--i-en-----i-9-------ffH&ted--f.i-eHt--· see to-i-on 
7 s-t-l--1!-{)-J ( 4 ) , Me.•., ) 

i£l "External leak detection device" means a monitoring 
system which is located external to and not attached to an 
underground storage tank system and which is d~~ ign_r,ill __ sD!L_jn= 
stalled to detect a release of the regulated substance stored 
in the underground storage tank §Y§.l&l!!.· Examples of external 
).eak. detection devices include, but are not limi~i2_.__§.9il 
y~pgr monitoring wells, observation wells, continuous monitor­
ing equipment. if any. which is installed wi th.t.IL!:.h~ wel)__§__l;Q 
detect a release, and a groundwater monitoring well when con­
structed by a person holding_ a monitoring well con~t_QI_s::_tor 
license issued by the board of water well contractors__~n_q ___ .in 
gcco~dance with the provisions of ARM Title 36, chapter 21, and 
ARM 16.45.404(6), 

ill "Groundwater rnoni toring well" means a m_gni tgr i l]_g ___ we tl 
constructed by a licensed monitoring well contr_<~.<;i_g_r ___ illl_d __ J_n 
acco~dance with the requirements of ARM Title 36, chapter 2~ 
~nd any associated sensing equipment which is lorn~LQ\!l;§.ide 
~(_the tank excavation and is designed an£LJJLst<!_).JL<,ill to be used 
to detect releases of regulated _<i\!J:>,.:;_taQces ___ f_Q:>_111_\!lldergrotmd 
storage tank systems, 

-f-4-l "IAterilft---4flstaller lieense 11 meaAs a license issued to 
aR---4-nahiaual 5~ the depart,.eAt under 75 11 210, t!CA, ~n-­
ffiH?t. the installat.iePI 1 eloBUI"'e, or ~otl\, of-H~~f'ennd-stceroqe 
t:~ fre"' •'•f"Fil 1 1 1999 t.hreli~h Cepte111eer Jo-,----±-'>9-~ 

f9+ ill "He~lilar installer Installer license" mc,-•ws a 
license issued to an individual by the department under 
75-11-210, MCA, to conduct the installation, closure, or both, 
of underground storage tanks systems a~~te,.eer 30, 1990. 

(5) "Lining" means the addition of a plastic, fiberglass, 
or other shell of impervious material to the inside of an un­
derground storage tank for the purpose of ensuring that the 
tank retains its ~ contents. The term includes all steps 
to be taken in preparation for the addition of the lining and 
includes re=lining. 

(6) 11 Leeal l}eYern,.ental unit" 111eans a eit.y, t-eWtT;--£6\iRt-'J' 
01" fire aistrieto 

t'B-J..§.l "Modification" means a signifi_cal}_t_ change in the 
structure or si~nifieant components of an underground storage 
tank system, and includes but is not limited to lining ef a 
tank, cutting &f the &teet walls of a tank~ and the addition of 
internal leak detection devices. 

1ll "Observation well" means, for purposes of this sub­
chapter, a device and sensing eguipment, if any. which consists 
of a cased penetration of an underground storgge tank's back­
fill from which groundwater and/or soil vapors are monitored to 
detect whether a release ot the regulated substance stored in 
an \!nderground storage tank system has occurred, and which is 
located ~ntil:-ely within an ~.nderground stor£!_ge_taD_k____§yst_e]11~ 

9-5/12/9~ 



-1221-

backfill and does not penetrate beyond the bottom of the tank 
system's backfill. 
~ "Ref!air" 111eans a repaiF----as defined in c--ARM 

16.4S.l01A(54), al'ld iAeludes tal'llt lh•iA<iJ. 
_uu_ "Small non-commercial farm and residential tank" 

weans an underground storage tank~tem located at a farm or a 
residence. with a capacity of 1,100 gallons or les~nd used 
either for storing motor fuel for non-commercial purposes or 
used for storing heating oil___! or consumJ;<tiofl . ...Q!l__ the P.t.~_mises 
'![here._stored. 
AUTH: 75-11-204, MCA; IMP: 75-11-20J, 75-11-204, MCA 

16.45. 120) INSTALLER LICENSE REQUIREMENT~ GEN~RALJ .. _y 
{1) AA indi'.•idual is "enEJaEJed in t~f-'L-ins-t-at-

1-at-Hm or ele•no~re ef •mderqreund tanlts, ~~he l!lean4J><J--of 
'H>-1-1 203(5), HCA, and lftUSt therefere -hao'e a license utttler 
75 11 210, KCA, if he or she installs or eleses in any ye<H"----i-n 
e>!ehan<Je fer eelftethinEJ ef .,•alue, ene er--fft(>re--uOO..r~liftd--s-t-or--­
aEJe tal'llts awned er eperated by the salfte er anotltef---f>E'rs<>l'h-

+i!) ''" iRstaller Unless exempted unde.r 75-11-:u.z...._yl~ 
~ may ~ install or close an underground storage tank ~tem 
unless the installer that individual has a valid license issued 
by the department under 75-11-210, MCA, and ARH~7~i!-!H--±~o 
this subchapter. 

f-3+lll The requirements of Arul 16.45.1201 to 16.45.1240 
this subchapter do not prohibit the employment Qy__a lic<;>ns~g 
installer of any assistants, helpersL or apprenticesT who have 
not been issued af\ their own installer.L.s license ~~e 
rules, by aA installer to work at any installation or closure 
site so long as a the licensed installer is physically present 
at the installation or closure and personally exercises super­
visory control over those unlicensed persons. 

f4+.L!l Installer licenses issued under ARM---l-6-.-45-.42B-l--M 
16.45.1240 this subchapter are non-transferable. 
AUTH: 75-11-204, MCA; IMP: 75-11-704, 75-=11::.2_09, /C,-JJ-210, 
MCA 

16.45.1204 ELIGIBILITY FOR HEGUb~R INSTALLER LICEN~] 
( 1) Except as providecd in_l1l__QL_thi?_ rul<?.~T\Q »e person 

may be granted an reEJHlar installerLs l icensc by the dep<ntment 
unless that person: 

(a) is an iAdividua-l ~___n_i!t!J.raJ___per:son at least 1 R years 
old; 

(b) has s~ subm.i_ttcd a completed license uppl icilt ion 
to the department in accordance with ARM 16.45.1205; 

{c) ~ pays ~ the appropriate license and examination 
fces c<!§. provided in ARM 16.45.1211 to the department; ~ng 

{d) has successfully ~t~ complet<:>_cl the licensing 
examination required by ARM 16.45.1206~~ 

{e) meets the reEJHire .. ent-e-------of--ARK----l&.~lr4·1c··---cte 
16.45.1240 and 75 11 210, MC~or--dn--iflSNHceF1 s-Heense-,·--as 
de-t~inea by the Eie~artment. 

ill An applicant for an installer licen§~_need no~ comply 
~ith_tj1e____g_~ami!)atign r~irements of .!'!RM _!£.45".12Q§_, the r~fe£.::-

()_~, 'l ~~/g1 
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ence requirements of ARM 16.45.1205. or the continuing educa­
tion requirements of ARM 16.45.1208 if the applicant: 
~ holds a current monitoring well constructor's license 

which has been issued by the board of water well contractors 
pursuant to the requirements of ABM Title 3fl, chapter 21; 

ill. requests that his or her installer lie~~~ 
stricted to the installation of external leak detection gevic­
es; and 

1..£1. except for the examination requirement. meets the 
requirements for an installer license of this subcha~'!.nf! 
75-11-210. MCA, 
AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-210, MCA 

16.45.1205 RBGOIJ~ INSTALLER LICENSE APPLICATION 
( 1) Application for an reEJHlar installer's license must 

be made on a farm provided by the department. On the form the 
applicant w4±± must provide all the information required by the 
department. 

(2) The application sha±± must be subscribed and sw&r~ 
HA~er eath verified upon oath or affirmation before a notary 
public, statiAEJ and must state that the information provided in 
the application is true. 

(3) The application efta±± must be accompanied by at least 
three references from other persons attesting to the ill22li= 
.~<_.<ill~ experience aAEI ee"'f"•teney ef ~the af'Jllie<>M in the in­
stallation and closure of underground tanks §Y2tems. The ref­
erences must be written on forms provided by the department, 
and must show that the applicant actively participated in at 
least tft.loee .!&ill underground storage tank system installations 
and Qne closures, twa et whioft.-..ift\lst-4>e-- iAstallatie~W that "f._<;_re 
£Qm~eted in accordance with applicable statutes and rules. ~~ 
ai't <Oflplieant re!!Hests te ha•re his el" hel" lieense eeoo+t·tSF>e4-ts 
a-l+e'w~---tiAly tanlt lininEJ er elss>Jres, er iAstal~~UI'"e 
e!'"- ~-epa-ir at HAElePEJl"SHA~ pif'iAEJ asseeiate~ with fieati~± 
~ te ee een~Hete~ HA~er the lieenee, the aJlfllieaAt s~~l 
e&-state en the "f'f'lieatieA, aA~ the ref~~ly-aflf'±y 
their statemeAte tewarEl the applicant's tank eles>Jre e~-liRi~ 
e-r--iflstallatien er elest~re er ref!air et ~naerEJreuAd ftipfft<j 
associated with heatinEJ eil taAks 1 as apf!rSfll'"iate. Refel'"eAees 
fflr- apf'lieants eendHetiAEJ eAly tanlt eles>J!'"es--<*- l iniAEJ, ot' 

iAetallatiene er eleet~res al" Pepaire ef Ufldel'"~nd--pif!+nEJ 
asseeiate~ with heatiAEJ ail tanks, m>Jst ehe'A' that the-applieant 
f'al"tieipate~ iA at least t.,·e elesu!'"es, inetallatiens er effl-. 
sures el'" !'"eflail'"s et Hn~erEJl"SHA~ f'ipinEJ asseeiate~ ·wi:-tll lleatinEJ 
eil tanlts, e!'" at least twe tanlt lininEJs ·-in the last -fw<:>--year-s, 
as aflfllieaele, 

i!l If an applicant requests to have his or her license 
restricted. the following application and reference require­
ments apply; 

ill If the request is to restrict the licen§'_g___t_q____t_;.n_]$ 
lining; cathodic protection system installation; external leak 
detectiQn device installation; closure: or installation, clo­
sur~~epair of underground piping associated wi~h_hgating 
oil. tank systems; the applicapt"_5hal_l__j;_Q_ §i'!t~ .... ...Pn the appj_l_c<!_::: 

9-5/12/91 MI\R Nr .. ticc Nrr. ](,-2--1)1 
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tion. and the references need only address the <uml_i<;:gnt's 
requested area of restricted professional work . 

.fl2l References for applicants congucting only __ tank _system 
closure; lining; or installations, closure~QK__Lgp~irs of 
underground piping associated with heat ing___Qj_l ___ tanks ~t ems 
must establish that the applicant participated in ~t lea~t two 
closures. installations, or closures or repairLof___l,l_t]_@.£9round 
piping associated with heating oil tank sys_tems, _ _g.L.__i!..t._l~9.St 
two tank linings in the last five years. 

l.tl References for applicants conducti_J1g__Q.!J.ly____<;:_atho<:li<;: 
protection system installations must establj,sh th_,;~ __ t__J:_!)g __ .Qp.Eli­
cant participated in at least two catl}o.Q.i.L...Pr.Q_tec_j;jo!)_ syst~m 
installations in the last five vears. 

ill References for applicants conduc;li.!:!g__<m.ly_ extSlr..I!.i!.l 
leak detection device installations. except as provided in ARM 
1..§........!.2 .• 1204 (d), must establish that the '!P.P..Li.c:.1!..nt_partici.E<:!!&<:l 
iP at least two external release detection device installations 
in the past five years. Applicants hold~a current monitor­
ing well constructor's license shall provide a copy of it in 
lieu of the three references required for licenses r~~trlc:_!:ed 
to external release detection device installations. 

f+t121 Applieatiene The department shall evaluate appli­
g_ations and attachments sfla-~t-fi~£t-men~ for 
conformity with ~his rule and th~ applicable statutes. Appli­
cations failing to provide all the information required for 
licensure may either be returned to the applicant with a-~-ee 
te-----tc-1\e applieant an explanati9..n of the reasons for return or 
may be held by the department pending receipt of the omitted 
information. 

f!'·H.il Ne Except as provided in .lillM.._l2._._A2. 1204.W_,__!!_9 
license ~ mgy be granted unless the department determines, 
on the basis of the application and attachments and the exami­
nation given under ARM 16.45.1206, that the applicant possesses 
the eempeteney necessary competence and experience .____'_LI}_§..__Qpp_l i­
Q9!!.t.~ be able to understand and comply with the rules gov­
erning the type of tank §ystem installations or closures.._ or 
both, for which the applicant intends to be licensed, and must 
understands the techniques of those installations or closures, 
as that will protect public health, welfare, safety i'lnd th" 
environment. 
AUTH: 75-11-204, MCA; IMP: 75-11-204, :?5..:cJ..1..::.£1.Q, MCA 

16.45.1206 RBGULAR INSTALLER LICENSE EXAMIN~TIO~--~~~FE­
EXAMINATION (1) A-H Except as provided _j.D~_ARM 
16.45.1204121 (d) and (3) of this rule, applicants for an reg~­
-l-<H" installer's license shall successfully complete a written 
examination, which shaH )!lUSt be offered a minimum of two times 
per year by the department at such time(s) and place(s) as the 
department determines. The department shall give public notice 
of the time and place of the examination by ad-YeHise...ent,--..±1'1 
t-fle fHlelie 111eaia submitting a news re1_i.!as_(? ___ t_Q__QJJ_n~w,;p_;1pcr_;; __ o_f 
qeneri!l_<:::_irculation within Montan'!. 

(2) An applicant who does not hold an 4~rim-B¥-re~u+ar 
instctller license, ilnd an applicant who int.<'ncls to <lpply for ,, 

r-1.1\P ~:r.,t icc N(l. 1(,·-."!--l·)-1 !)-~\/1)jii.1 
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re~Hlar license with a different esRditisR thaR ia applieable 
ts his sr her iRte;r;im sf' ;r;e~Hla;r; lieeRse or no restrictions, 
must register with the department for the examination at least 
20 days before an examination is scheduled7 by pt"oviding a 
completed license application to the department and paying the 
license application and examination tee provid0d in ARM 
16.45.1211. 

(3) An applicant who holds an iRteri~ e;r; ;r;e~Hlar install­
er license and does not intend to request a change in any eeR­

ElitisRs restrictions of the iRt.eri~ sr !'e~Hla!' license~ 
;r;e~ister with the depa;r;tmeRt fs!' the eKamiAatisA at least. 29 
days befsre aR eKamiAatieA is sehedHled 1 by si<JI•ifl~ a let.t.e.- ef 
iAt.eAt sA a farm preY idea by the Elepart.~el'tt., attd--f'ay iA<J the 
lieel'tse ar>!'lieat.iefl al'td el!amiAat.ieR fee I'Fevieed--il't---ARM 
16,45, 1211 will not be required to take an exa)llination be_lil!:.!:l 
the license is renewed if the applicant has satisfactorily _ _w~l 
the continuing education requirements in ARM 16.45.1208(3). 
~ An applicant who holds an installer license and has 

not satisfactorily met the continuing education requirements 
provided in ARM 16.45.1208(3) must reapply for a license as j_f 
a new applicant. 

(4) An applicant may pHrehase obtain an examination study 
guide from the department by paying the study guide fee g_§ 
provided in ARM 16.45.1211. tlf!BR f!aymeRt sf the-et.~we 
fee 1 t.he Elef!art.mef!t. shall p;r;e•dae the appliea~~-~ 
st.t<Ely ~HiEle fer t.l\e eKalllif!at.ieR, The study guide sl\a-1-l must 
contain such material as the department determines will assist 
individuals in preparing for the licensing examination. 

(5) The examination given by the department sfta-l-l must 
test the applicant on his or her knowledge of applicable stat­
utes and rules governing the type of installation or closure 7 
er eet.l\ 1 of underground storage tanks systems aREl t.he a~a± 
ef taAlts aREl t.aRk eeRt.eRts, for which a the license application 
is being made and for knowledge of the proper p!;:ocedures for 
the disposal of tank system components and their contents. It 
wit± must also test the applicant's knowledge of current tech­
nology and industry recommended practices for the installation 
and closure of underground storage tanks §YStems. 

121 To prepare and administer an examination, the depart­
ment may utilize a national certification examination or the 
services of organizations which have expertise and experiEl_n_<;;_~ 
in the development and administration of licensing and code 
examinations, Such organizations must use nationally recog­
nized educational standards and method§ to develo~nd validate 
the examination used by the department. 

f6tlll A score of 80% or higher on the examination con­
stitutes a passing grade. All ewamiRat.ieRs ~ill ee ~raEleEl, al'!El 
t.-1\e aApplicants will be notified of their examination score, 
within 30 days of the date a+ when the department receives the 
elo!allliRat.ieR score. An applicant who reqt<estled requests on a 
license application that his or her license be e&f!fl+~~~ 
restricted to conducting eA±y tank system closures or lining,~ 
&r-tfte installation~ &r closure or repair of underground piping 
associated with heating oil tanks systems; in!:;t9llatj~QD ___ Q( 
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cathodic protection systems; or the installation of external 
leak detection devices, need eft±y obtain a passing grade ~ 
on the sections of the examination pertinent to e~ 
lifiifi~, a~ the ifiotallatiefi o~ el~~~pai~-e+ Ufider~reHna 
f>ipifi~ aesoeiated-w-i-Eh---heat-inq------e'i 1- ~onks ,-----i't5 n-pp-1--tnoble t_l_l"' 
requested restriction. 

t'ltlll Any afJJ3lieant >~he fails tfie exal!l~---review 
his or her e~~:aminatian res~lts in tfte-----4epaflment-------ef:-f-i-ee-r An 
applicant who fails the examination may rntake it at the next 
scheduled examination date by registering for the examination, 
in the same manner as for the original examination, and by 
paying the reexamination fee provided in ARM 16.20.1211. 
AUTH: 75-11-204, MCA; IMP: 75-11-204, l2~t=?lQ, MCA 

16. 4 5. 12 0 7 INSTALLER LICEf!SE I SSUANJ::J;_._____:rJ;pl'L _ ___£:9JI~cfBN§ 
RESTRICTIONS ( 1) The department shall issue a 1 icense upon 
the applicant 1 s satisfaction of ARM-------Hr--.---4;>.--+2-iH-----tfn·em~fi 
16.45.1249, as applieaele, the appli_gW~!L___Provisjons of this 
subchapter and any statutory prerequisites. The license s~ 
must set forth the name of the licensed installer, a 1 icense 
identification numberL and the dates of issuance and expiration 
of the license. 

(2) Licenses for applicants who request that their li­
censes be eefiditiofied fel' Lestricted to conducting &flcl-y clo­
suresL Of' lining, Of' installationL 9l" closure or repair of 
underground piping connected to heating oi 1 tanks, sfia--1-1----·have 
the elesHre or liRin~, or ifistallatiefi er----e~r~r-~pa~F-~ 
~Rdel'~l"SHAd fjipin~ emmeeted to heat~ta-nk-s-,---eene-±He<l 
elea£ly Eiesi~nateEI eR tfie lieefise i_l}_stall_atioQ____Qf _ _Qthodic 
protection systems, or installation of exter:_nal _lE?ak de1;E)cti_Q!1 
ggvices, must specify the restricti2ni§l. 

(3) lAtel'il!l installer lieeAses eMfJire----&ep~r~G~~ 
Re~ular An installer licenses ~ expire on the anniversary of 
~ i!;__§_ issuance_._ e'tlt 111ay ee renewed ne !!lOre tA.aR t•wiee------by 
tfie licensee upoR fla)"'ftent of tfie reRewal fee provitled in ARII 
16,45.1211, >~itltin 39 days after expiration. A 1-i-(_><?nse·-----fe£ 
wh+efl-an an~ual renewal fee is fiSt paid is voi~ 

i!l Licenses may be revoked, suspended, modified or een­
d-H,iefted restricted prior to expiration in ac:cord:.nce with 
12:-:ll_::_~_!_L__ MCA, as applicable_._ -f-4-t- .0J___Qf this ___ [_~Lle. "nd ARM 
16.45.1236 to through 16.45.1240~plicable. 

-f-4-t-15~ If the department determJnes that restricti}?_fl_§___are 
pecessary to protect the public's or licensee's h~h, safety 
or welfare, or to protect_ the environment.~ iss\o!_ance________g__r 
rgnewi!__l____QJ a license or at other times in a~coq:lance __!,!_i_tl}__/',R!1 
16.45_.1236, the 'PRe department may~n-----4-ssuanee-·or--roeiss~anee 
of a re~'tllar lieefise, and at ethel' t~in a-f'<"enlaf\<?-e 
with .>.!:tM 16o45. 1236, add eenditMRG-----te restri_r;__t __ QLgq_p_QitiQ[I a 
license limiting el'----l'€strietiR~ the licensee in the time, type, 
or manner of work to be performed pursuant to the license Qt: 
iiDP.ose_p~Qthe~ conditions it d~emE___gQQropri9t~ if the depart­
ment determines the restrictions or conditions are nec~ssary to 
protect the public's or licensee's health, safety, or welfare, 
or the environment-

~1,\!' ·;, 1 it'l' \'(. 1()-) -~1r; 1 q_c, '] //i).i 
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(5) Remains the same but is renumbered (6). 
AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-210, 75-11-21L. 
MCA 

16,45,1208 INSTALLER LICENSE R!HSSHMICE RENEWAL LlL__lill 
installer license may be renewed twice by the licens~ring 
each 3-year period since s/he was initially licensed by paying 
the renewal fee required by ARM 16.45.1211 at least_ 3Q_9.<lY§ 
prior to the license's expiration date. A licens_e_f.oLI>ihi~ll __ iLIJ 
annual renewal fee is not paid is void. 

+±till At the end of each third consecutive year ~~ 
licensed. a A licensed installer applying for ~eissuaAee renew­
l!l of a ~eOJular iAe1oaller license at the el'la sf a th~ee yeaf 
lieeAse ~e~iea, aAa aA iAstaller wl'!ese lieeAse has ex~ifed fef 
RBR ~aymeR1> ef the reRewal fee ~Pe¥iaea iR ARM 16.45·1207, afe 
SHejee1> te the ea•e lieeReiriOJ reqHiPellleRta, iRelHail'HJ flaylfteftt 
ef the lieeReiROJ a~~lieatieR aRa enallliRatieR fee aRa satisfae 
tery eelll~letieR ef the writteR lieeRsiR~ exallliAatieR, as p~ 
viaea iR ARM 16.45.1201 threHIJh 16.45.1240 and not requestin9....l! 
change in anv restrictions or conditions of the license may be 
issued another license if s/he completes a new application form 
provided by the department, pays the license renewal applica­
tion fee required by ARM 16.45,1211. and provides proof that 
the applicant has satisfactorily completed the contin~ing_~~~~ 
cation requirements required by C4l of this rule. 

~121 A licensee must apply for ~eiesHaRee renewql with­
in 6 months before the expiration of his or her current reqular 
license. and not later than 30 days prior to expiration. 

~lil At or before the time the licensee applies for 
~eiss~aAee r~ of a license, he or she must also providei 
evi~eAee on forms furnished by the department, documentation of 
his or her completion of at least two department=approvcd or 
sponsored continuing education courses for a total of 16 crggit 
hours of continuing education7 within each 3-year period for 
which the license is issued. Except for applicants who rgq~~§t 
that their licenses be restricted to conducting the install!!.:: 
tion of cathodic protection systems, the installatiQn of exter­
nal leak detection devices, or lining. 8 credit hours of the 
continuing education must be earned by succes!'J'_1,!lly__Q<)ssi.DSL_i! 
department-approved refresher training course. 

+4+12l.. The department shall notify a licensee of the 
impending expiration of the person's license at least -34 60 
days prior to the fiRal date fer ftlaldRq a~~lieat~-r-e-4-s-­
&Uanee expiration date of the license. Such notification 9ftn+± 
will be considered complete when the notification is sent by 
certified mail to ~ the address given on the licensee's 
last application letter of intent to request renewal of fBI" a 
license or to the licensee's latest indicated curr~D!_Eddres§. 
The licensee shall keep the department informed oC t:be_Uceo= 
§ee's current address for notification purposes . 

.L§.l An installer whose license has expired (o..L any reao;oJJ 
is subject to the same licensing requirements as .iL_~w aQp_li­
cant. including payment of the license application and examina­
tion fe~s and the satisfactory completion of tt'!e_w~! tt~o_l_.L:: 

MI\R Nc.>t.icc Nu. 16-2-454 



-122'l-

censing examination. 
AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-210, MCA 

16.45.1209 APPROVAL OF CONTINUING EDUCATION COURSES 
(1) An entity offering a continuing education course in­

tended to fulfill the requirements of l\RM lC>.4'i.1708{3·} l4J_, or 
an installer planning to take the course, must submit a de= 
tailed description of the course to the department for ,Jpproval 
of the course at least 15 days before the beginning of the 
course. 

( 2) A course in continuing education submitted to the 
department for approval will not be approved unless the course: 

(a) is relevant to the subject area of installation, man­
agement, inspection, regulation or closure of underground stor­
age tank9T systems; and 

(b) offers instruction on current technology or methods 
for the subject(s) in (2) (a) above and that technology or those 
methods will satisfy applicabl~ department rule,;--<J<'>Ve'l'fl~ng,­
~in<J or allo~iR<J ~he same. 
1\UTH: 75-11-204' MCA; IMP: 75-11-204 I 75_-_l_l_::)__l_Q, MCA 

16.4 5. 1210 INSTALLER DUPLIC;a.TE LICENSES ( 1) The de-
partment shall issue a duplicate license to replace a lost, 
damaged, or deFt.L·oyed license upon receipt of evidence indi­
cating the loss, damage or destruction and upon payment of the 
duplicate licensing fee provided in ARM 16.45.1211. The dupli­
cate license sAatt must be designated as a duplicate, and con­
tain the same information and eonditiens re~ui~ Kes~ric­
tions as the original license~ aftEi ~.icate __ _li._cen~ is sub­
ject to the same rules and requirements as the an original li­
cense. 
AUTH: 75-11-204, MCA; IMP: 75-11-204, l.?.::.U-=2J.Q, MCA 

same. 
( 1) Remains the 

(2) Af!plieable Instl!ller lic~nsin.g fpes ure as follow~;: 
(a) reqular license application and 

examination fee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . S SB 

JOO 
(b) annual license renewal tee $ 

(c) actual cost o..f....I1roduction and dist_ri!Jut_iQJLQ.[ 
study guide§ ~4ft~~5-{fta~ inelud+~ 
tcan!r lifliR<j) .......--.-~,,., •,, •.,,,. • .... , •., . ......-c~·m·,..-.-+----f>9 

(d) study O!JI:Iide fer ~an!( liners .,....--,-.-.-. ~-~~··....--. .--~,---$··---40 
tel study <Juid~-tafll{---elesel"s----.-. ·~· .... 'n n •• -.-~ ·--40 
tf+.LQl reexamination fee ........................ $ 35 
-~igl duplicate license fee .................... $ 10 
ill "Actual cost of production and distribution"_jncludes 

reproduction costs. bindery cba~mrr.chase _Q._t:~ __ <t....'2.h).pmeni;___Qf 
copyrighted material, and the co.~o_f_Q_q§j:.Q.g_e~acki_ll_g____.<!JJQ 
shipping guides to requesters. Ev~month~the~rtmept 
will review and re-calculate the actual production anQ_di~tri­
b.!!_t i_o_n _ _s_qst_s __ _!'O.L_ t_l}_e_ '@r_ig_u.§_~_tpdy _ _g_uide pinter La 1 c._. The m9~t 
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recent data and CalCUlations used will be available fQLJ?\lbJ L.;; 
inspection at the UST program office. 
AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-210, MCA 

16.45.1212 LICENSED INSTALLER RECORD KEEPING (1) Within 
30 days of completion of an underground storage tank §Y§_t<!m 
installation or closure, a licensed installer shall submit to 
the department and to the owner or operator: 

(a) Remains the same. 
(b) one copy of the installation or closure permit signed 

by the installer certifying that the work was completed accord­
ing to the applicable state statutesL afld rulesL and ~~Y permit 
conditions. 

(2) The owner or operator shall keep a copy of the docu­
ments required by (1) above at the location of the installation 
or closure, or at the owner or operator's place of business or 
£~sidence if that place is different from the installation or 
closure location and the copies cannot safely be kept at the 
location of the installation or closure. The copies required 
by (1) above shall be kept as provided in this subsection for 
as long as ~ ~ tanks-afe system is used to store a regulated 
substance at the storage site, or for at least three years 
after a closure is completed at that site. 

(3) No~wi~~s~afldifl~ In addition to the provisions of ARM 
16.45.1001(5), no person~ m£Y allow a regulated substance 
to be deposited into an underground storage tank §Y§tem during 
the calendar year in which the tank ~ was installed unless 
the department has received the checklist and signed permit and 
approved the same to the owner or operator. with the exception 
that a regulated substance may be deposited i~to the system for 
testing purposes so long as th!L_<jgpartment has gj._ye_Qn_px_ior 
written perm~. 
AUTH: 75-11-204, MCA; IMP: 75-11-204, MCA 

PROHIBITION OF UNPROFESSIOtJf\1 __ ~t!.§Ib!de_!;_E_______I_ON-

(1) Any of the following acts of an lic_~Q_s_ed installer 
licensee constitute unprofessional conduct and are prohibited: 

(a) Remains the same. 
(b) Misrepresentation or fraud in any aspect. ot the in-­

stall at ion, closure, modi f icatiou or repair ot an underground 
stor,qe tank §YStem, w~iel'l er-e~ason<tble---?'-t~k- of 
ptty-s-i-<->-a+·---~--t.-<0> t~e inotaller,-----t>i-s---·---&1"'-----fl-e--l"---·emp loyee-( "h-- the' 
pub-! i-e,.--<O>r--to ~~e environment; 

(c) ¥4-e-±a~ion ef a~-l;-e--eJ"-f-e-ti-eto-a-l-----et--at-+!te-or- adminio­
tr--a-tc-i-Y-e---~e~H lat i fl~ ----tl'te---i Ret a ll at ion or e l oeure----ef- ---aft----un­
der-<JFound stor-a<J-e--~ w~ie~ '"iolat~- erea~---HnF<><>-s<:>fla·bl-e 
r-is-k---<H--~yoieal hai!'IO te t.he-----ifl~---l'ti-&-~-l'te!'"··e"'Pl-eyee{s-t-.,-
Hte vublie, or to the erwironment Participati_g_n ___ J.r:La_flY__l!llli!...,J\11 
\IQQ~rn tted _undet:~q_un<i...__§_t.Qrage __ t_C\11k __ ,;,Y_st:~m ___ j__D_':<_t;,:_ll1Cit i oq nr 
r_e_m_g_yal i 

(d) 
( i) 

requc.st 

~~ Failure to cooperate with the department by: 
not furnishing in wri~ifl~ to the department upon _!ts 

a full and complete Wl""_i:t.t~J:! explanation covering the 

f\V\ F N r , t i c (• No . 1 fi- 2 - -l S 4 
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matter contained in any complaint filed with the department; ft¥ 

( ii) not responding to a subpoena issued by the depart­
ment or any court, whether or not the recipient of the subpoena 
is the respondent named in any proceeding; ~£ 

(iii) Remains the same. 
(e) IRterferiRg !Dterfere~ce with an investigation or 

disciplinary proceeding by willful misrepresentation of filets 
to the department or its authorized representative, or by the 
use of threats or harassment against any person to prevent the 
person from providing evidence in a--<H·Se-if'li1'1ttry <'!.D.Y_<'I~I!£Y 
proceeding or ~ legal action relating to underground stor­
age tanks ~~; 

(f) FailiRg Failure to make available, upon request of a 
client using the licensee's services, or upon request of the 
client's designee, copies of documents in the possession and 
under the control of the licensee, when those documents have 
been prepared by the licensee relating to the licensee's ser­
vices performed for the client; 

(g) FailiR~ Failure to comply with an order issued g~ny 
col!tl_m by the department~}'lith ~-rmit_c;_~l}_dj_tioll.c or with a 
consent order or stipulation entered into with the department; 

(h) FailiRg Failure to adequately supervise the licen­
see's employee(s)' compliance with statutes an<!....J::.ules _ _sela~ 
to underground storage tank systems ~~~ 
iRstaller, his er 1\er e111pleyee(s), the puelic, or the e;w.!-r~ 
meAt: are eReaRgered; 

(i) Aiding or abetting an unlicensed person to install or 
close an underground storage tank syste~; 

(j) Willhtlly or repeatedly 'liolatiRq--;my--srdi~f-a 
f>SHtieal sueei ... isioR or aRy stat~-a~e- -sr-r·u-le--re+at:in<j--t:-e 
t-fle-----iflst:-allat ioR or --elosure of ~oo£"rqrsund ---stot'it<'je·----loatT!t 
Violation of any state or federal statute or administrative 
rule. or any ordinance of a Pe>1i.t_j,_~al___§.t!bdivisio_n J_gJ_i>J-j_pg~ 
the installation or closun~ .. of an undergrou_nd_~_1;.o_r_il_g__e_1;:_<_J.nk 
system; 

(k) F~ Fail_ldre to display his or her 1 icense upon 
request of any client, prospective client or any department or 
local inspector; 

(1) Remains the same. 
(m) Offering, giving, soliciting, or receiving, directly 

or indirectly, any commission, gift, or other valu,ble consid­
eration in orael" te ebtail'l exchange for thg_grant .21. a 1 icenO<e 
from the department or to obt.ain a l ic~_nse.......f.QL.an()_t.ner. 
AUTH: 75-11-204, MCA; IMP: 75-11-204, 7_5-=-U=2_!J, MCA 

16.45.1214 IN_STALLATIQJ:L_MW q,_OSUPFJ.J;EMlT ..... m:QUJJ.U:~ .. IO}JT~.= 
APPLICATION (1) No ~~er PJ>_LSQ..!) may install or 
close an underground storage tank ~.Y..~t~111 without a pet·m it to do 
so issued by the department. 

( 2) A E2!CEliLL~rovid~.in__L?j_ __ ()L1;:hj_s _ _r_ul §!_,_ __ ,\ completed 
application for a permit shrr±-1 w_st, be filed by the permit 
applicant on a form provided by the department, exeef>t-as-~re­
¥i&ed-+l'l subseetioR (5), at least 30 days prior to the proposed 
date of installation or closure. The department may return to 

q- r:; / 1 ) / I~ 4 
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the applicant any application form that is incomplete or other­
wise does not contain sufficient information for issuance of 
the permit. Api!Jliea~iefts ~ha~ are re:;ntbl!litted to the depar~ 
liteM Completed applications must be resubmitted at least 30 
days prior to the proposed date of installation or closure. 

(3) The applicant eflal± must provide t~ ~ny inform~tion 
required by the department befpre .... !.Jl!i' ... ..J!Iill.l . .Lc;:atj_Qn--'1 i l~___QQ___c::pn­
sidered complete. 

( 4) The application must be accompanied by the i'tf'f'¥-ep;r-+­
ate permit application review fee proYided ifl J:§guj,rJ:•.d .. Jn 1\RM 
16.45.H% 1219 and any applicable inspection fee prov-Hied- 4n 
r:.~i!!Ured by ARM 16.45.1220. 

( 5) The department~15 discretion. may 4~sue-.a--perrn-i-t 
H>r---!"eJlair 1 medifieatiefl er elee\ti"e-··-frf----a --tcttnk---+n---'1-f><>s----Htt>n---:>fl 
~~·i&--f!l-aae---H-t-fle.-~Hea-H<'ffi-----eett-l.<i-·rtnt 
fh:l-ve- beef\ submitted-------Hl~-----pr-e¥4--ded-·- ifl---<mbseet-i<*l---h'-t 
heeause--sl' waive the JQ-day requirement in (2) above if the 
<lQQ_li cant makes a suff ici.e_l)_t __ sh.Q'i.-ln_g_..Q.f unf ore,;een and unfore­
seeable circumstances and if the applicant does not qunlify for 
an emergency permit under ARM 16.45.1217. 
AUTH: 75-11-204, MCA; IMP: 75-11-204, 1__5-ll-;!_Q_2_, 12::_1.1-=2_1;\, 
MCA 

16.45.1215 INSPECTION IN LIEU OF LICENSED INSTALLER 
(1) If an -1--eea-± inspector licensed under ARM 16.45.122', 

exist.s within the local governmental unit where t.he install,,­
tion or closure will occur, the owner or operator rn~y ~rrange 

for an inspection by the local inspector, in lieu of tlli'> iJ 
depilrtment inspection. The owner or operator must state on the 
pennit application submitted to the (iepartment that the 
licensed local inspector will conduct th<> inspection. The 
inspection services scheduled by t.he local inspector s-R-it-±+--ee 
a~the schedule may ee medifiea must be _r~g_ye§1;<c<;l __ ,.ncl 
g_!Jggqleg in a manner similar to department inspection scrv ices 
under (2) below. 

(2) An owner or operator intending to have an underground 
storage tank system installation or closure inspectc>d by the 
department in lieu of obtaining the service§ of a licensed 
inst3ller 1 as ~revi~e~ iA 75 11 213, HCA, shall so state on the 
permit application submitted to the department. M-t-er M_§oon 
as_ practicable after a permit is approved for issuance by the 
department, the department shall as sean as praet±ea~Bemp~ 
te must either schedule an inspection for one of the date ( s) 
indicated on the permit application ~he owner er eperat~r, 
and shall Ae~ify the OWfler er erera-ter--w!Tetfl~E-i-en--sel'­
V'iees will l!!e available on t~t--e-fs-}-c---±f--tfle--aepiH'-t-iltent---is 
•maele te eehee\lle inepeetien services --H>F--tfiese----4a--t-e--f-9~----the 
insl'eetien sate shall be resel\ee>ilee fet- s»eft--et-he£ QL s_c;:...hc_9_<tl.§' 
the inspection for another date mutually agreeable ey t:o bot_t) 
the department and the ewf\el" er BJler~ Q_QQ_l_j__~2\.Tlt .. Ptnd .then 
notify the applicant of the inspection dat~. 

ill A dePartment or licensed tank system inspector ne_g_q 
not be present when concrete or .m!Y§JJl<gnt _i,J;_bein_g_r_e_ll\OV.§>d t rom 
Qver an unde:r.g_round storage tank SYJ>t!:'ll) ... iD ___ m;:_~p_;p;-_qt ion for '" 

9-5/12/94 
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closure or repair so long as the tank and ~.ts associat_gQ__J2!Jll!lg 
are not disturbed by the activity~ 
AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-213, MCA 

16.45.1216 PERMIT ISSUANCE. TERMS, -~QNDITIONS (1) Upon 
receipt of a completed permit application ~e fees required 
by ARM 16,45.1219 or 16.45.1220~Re a~~ro~iate ~er~it a~ 
eatieA fee fli"B'>'iEied iA A..".M 16,45.1219 aRa any applieaele in­
spection fee req\!ired ey ARM 16.45.1220 for the installation or 
closure of an underground storage tank ~stern, the department 
shall review the application and determine whether the proposed 
installation or closure meets the criteria for approval in (2) 
of this rul"l· 

(2) A permit sfta±± must be issued by the department upon 
its determination that the proposed installation or closure 
will: 

(a) satisfy the reEj~iremeRts ef the comply with applica­
ble statutes and rules of the department.._ af*l the state fire 
marshal p~evention and investigation bureau, and any local fire 
Pievention authority which has adopted the uniform fire code; 

(b) satisfy the reEJ:~iremeRts--€>f.--any comply with state law 
<H' an.Q rule~ governing disposal of the tanks system CQ!!!P.QJ1_g_!J.t§ 
and tank contents; and 

(c) w4+! tv: conducted in such a place and manner as to 
protect the environment. ~ the public's health, welfare and 
safety aAd the efwirenmeRt. 

(3) A permit issued to an applicant under this rule shall 
state on its face: 

(a)-(c) Remains the same. 
(d) whether the installation or closure will be conducted 

by a licensed installerT and.._ if so.._ the n~me and license num­
ber of the installer; ~ 

(e) whether the installation or closure will be inspected 
by the department or a local inspector and.._ if so.._ the name of 
the inspector; ~ 

(f) any special conditions for the installation or clo­
sure as ~re..,iEied fer in s~eseetiefl (7). 

( 4) 'I'he permit shall iRel~Eie a A copy_of the permiL.m_@:!; 
be returned to the department with th12 signature l-i~ of 
the licensed installer, licensed local inspector or department 
inspector ~. certifying that the installation or closure 
was conducted in accordance with applicable statutes and rules 
and any conditions of the permit. 

(5) Remains the same. 
(6) A permit issued by the department under this rule or 

under ARM 16.45.1217 is issued subject to the accuracy of the 
information provided by the applicant in the permit applica­
tion, suk>jeet to the information stated or referenced on the 
permit pursuant to (3) gf this rule, ~~e compliance with 
all applicable statutes and rules and au&~-~ any conditions 
applied pu-rsttant te this rule or ,•,RM 16, 45.,.-!-i!M by the depatt­
ment. ~ Any installation or closure -is not conducted in 
accordance with any information, condition(s), statute or rule 
as-" !"ro"ided in this s~bseetien, t~mit·--4s- void-Tind -ef--no 
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effee~ aAd ~he iAs~alla~ieA er elesure is will be considered to 
be conducted without a permit, and in violation of the law. 

(7) The department may also ieeHe HpeR the pe~ ~Q~ 
any other condition necessary to insure compliance with (2) of 
this rule. Any such conditions sha-l-l must be s~ wriJ:J;,en or 
referenced upon the permit. 

(8) Remains the same. 
(9) Per111its Unless extended in writing by tl)e depa_rtl)lfi'X•1~ 

permits are valid for 6 months from the date of issuance. In 
no event will a permit be valid for longer than seven months 
except that. when the department determines an extension_i§ 
necessary to facilitate a department-approved corrective ac:: 
tion, the permit may be extended further. 

( 10) Permits issued under ARJ! 16. 4 S. l~l,· .. to-,·-!6,-4-~. :t->40 
this subchapter are non-transferable. 
AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-212, MCA 

16.45.1217 EMERGENCY PERMIT APPLICATION AND ISSUANCE 
(1) In the event of an emergency requiring immediate in­

stallation or closure of an underground storage tank §y~J;gl]], 
the applicant ~ ~ contact the department, er~ provide 
the information required by ARM 16.4 5. 1214 and explain the 
nature of the emerger.cy and the consequences of non-issuance. 
An emergency permit may be issued orally by the department ;!nd 
it will be valid for a maximum of 10 days. If an emergency 
permit is approved, the applicant shall pay the appropriate 
fees as provided in ARM 16.45.1219, and submit a completed 
permit application form to the department within 10 days of 
issuance of the emergency permit. 

(2) If the department determines that an emergency exists 
under (1) and (3) Q~~is rule and that the requirements of ARM 
16.45.1214(2) have been satisfied, it sftu+l must issue the 
permit in the manner provided by this rule and subject to any 
conditions imposed pursuant to ~6. 4 5. 120lc---te · 16, 45.-lo-240 
this subchapter. 

(3) Remains the same. 
AUTH: 75-1.1-204, MCA; IMP: 75-11-204, 1.2.::1)_~{.17, MC:A 

}6.45.1~~8 PERMIT CONDITIONING, MODIFICATLQN~_§USPENSI~ 
E~YQCATION (1) The department may condition, modify, suspend 
or revoke any permit previously issued under ARM 16.45.1216 or 
16.45.1217 upon its determination that the ~ermi~~ee: 

(a) the permittee failed to meet the standards for issu­
ance of a permit under ARM 16.45.1214 or 16.45.1217, as appro­
priate; 

(b) the permittee committed fraud or deceit in applyinq 
for a permit; 

(c) the permittee violated any statute or rule 9.QY_e!:_!l_ing 
the installation or closure of an underqt.<?Und storage tan!<; 
system of the department, the United states or the state fire 
'"arshal EJovernino;y ~he iAS~aH-ation or eles~f---an une~eurni 
sWf'-aqe tank prevention and investigation burea~__QJ:__A_jocal 
fire prevention authority which has adopted the unif..9.r1JL . .f.ire 
-::.od_EO>; 
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(d) the permittee violated the terms of any permit or 
order issued by the department relating to the installation or 
closure of an underground storage tank syst~; 

(e) the permittee lacks the education, training or exper­
ience necessary to conduct any installation or closure for 
whid1 a pc>rmit was previously issued; O!"-·that 

(f) a change in the facts or cin:um~>tances of in,;talla­
tion or closure necessitates a change in the penni t; and 91: 
that 

(g) Remains the same. 
(2) Action by the department under this rule sha+! must 

be accompanied by a written statement of the reason(s) for the 
department action. Upon written demand ef- ~ the department, 
the permittee shall surrender his or her permit to the depart­
ment, whereupon the department shall retain a the revoked per­
mit in aeeersanee witfi sHeseetien (4), or issue a modified or 
conditional permit in accordance with (3) of this rule. 

(3) Remains the same. 
(4) Whether or not a permit is surrendered, the depar­

tment may revoke a permit effective upon mailing notice to the 
permittee in aeeersaAee witfi tfiis rule. When a permit is re­
voked in accordance with this rule, the owner or operator may 
not install or close the tank system for which the permit was 
originally issued without again applying for and receiving a 
new permit fer that installatien er elosHre. 
AUTH: 75-11-204, MCA; IMP: 75-11-204, MCA 

16.45.1219 PERMIT APPLICATION REVIEW FEES (1) Persons 
applying for an underground storage tank installation or clo­
sure permit or both shall pay to the department the applicable 
permit application review fee(s) provided in (2)-(6) of this 
rule, and, if a licensed installer is not used to_conduct the 
installation or closure. the applicable inspection fee(s) pro­
vided in ARM 16.45. 1220 if a lieensed-inst-a+leF-~<'~-nelo--·used4e 
eeflduet tfie installatien er closure. 

(2) Remains the same. 
(3) For the installation or closure of an underground 

storage tank ~. the permit applicant shall pay the follow­
ing permit application review fees: 

(a) farm and residential tanks ~s~~~§ used for storing 
motor fuel for non-commercial purposes and heating 
oil tanks systems with a capacity of 1,100 gallons 
or less .••..•.......•..................... $35fpermit 

(b) all other underground storage tanks 
§Y$.tems ............... $50/permit plus $.005 per gal-

lon of 
tank capacity 

(c)-(d) Remain the same. 
(4) The permit application review fee shall be calculated 

using only the fee structure provided tn (3) (b) of this rule, 
whenever the permit covers tanks ~s_tem., identified in both 
ill(a) and (b) of this subseetien rulg. 

(5)-(6) Remain the same. 
AUTH: 75-11-204; IMP: 75-11-204, MCA 
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16.45.1220 INSPECTION FEES (1) Remains the same. 
(2) Closures of small tank~ systems are subject to the 

following fees: 
(a) Owners of underground storage tanks systems identi­

fied in (b) of this subsection shall pay an ~ inspection 
fee of ~ ll2.2 per permit for closures of such tanks 2Y§tgJJL~ 
whenever the closures are conducted without a licensed install­
er. An additional fee may be reguired it an inspection exceeds 
four hours. The fee provided by this subsection covers inspec 
tions of all closures covered by a permit provided that: 

(i) the ~ ~ inspection tee m~a~ be i§ submitted with 
the permit application 4:ft- eeeel!'daRee viti! .'\RM lfn.4~~l4-r 
16o45ol216 ~e 1217 1 aRd 16.45.1219 aRd mast ee and is paid in 
the form of a check or money order made payable to the Montana 
department of health and environmental sciences; and 

(ii) the permit does not cover any other tank handling 
operation or include underground storage tanks sys~JJlS of any 
other category. 

(b) The ~ $125 tee provided by this subsection applies 
only to underground storage tanks systems that are: 

( i) farm and residential underground storage tanks !O>Y§.:: 
terns with a capacity of 1,100 gallons or less used for the 
storage of motor fuel for non-commercial purposes; or 

(ii) underground storage tanks systems with a capacity of 
1,100 gallons or less used tor storing heating oil for consump­
tion on the premises where stored. 

( 3) Closures of underground piping attached to above­
ground tanks~ are subiect to the following fees: 

(a) owners of underground piping attached to aboveground 
tanks identified in (b) of this subsection shall pay a total 
inspection fee of ~ $62.50 per permit for closures of under­
ground piping attached to such tanks whenever the closures are 
conducted without a licensed installer. The fee provided by 
this subsection covers inspections of all closures of under­
ground piping covered by a single permit provided that: 

(i) the ~ $62.50 inspection fee 11\\iSt ee .i.'.l. submitted 
with the permit application in aeeerdanee ·,;itl\ AHM---+&.4S.lc2+4-,-
16.45.1216 te 1217, anel 16.45.1219 anel must ee g_Q.<;l~__i§. paid in 
the form of a check or money order made payable to the Montana 
department of health and environmental sciences; and 

(ii) the permit does not cover other tank handling opera­
tions or include underground storage tanks syste_rn..§ or above­
ground tanks of any other category. 

(b) The ~ ~ fee provided by this subsection ap-
plies only to aboveground tanks that are: 

(i)-(ii) Remain the same. 
(4) Remains the same. 
(5) Wi-tfl4.ft Except for inspections of small tank systems 

and piping pursuant to (2) and C3l of this rul~~ within five 
days after completion of the inspection, eMee~t fer t~n­
speetieRe fer wl\ieh aR ifls~eetien fee bae beeR established ifl 
sueseetiens (2) aRel (3) ef tbie rule, the inspector shall send 
to the department a report on a form provided by the depart­
ment.•~--·The_j_Jl§~t_oc~§.-.J::@Ort_...!!)USt st .. .<'!te ot= thP total time 

9-5/12/94 
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required for the inspection, including the inspector's travel 
time to and from the inspection site, The tiMe shall se~ re­
ported to the nearest one-half hour. Upon receipt of the re­
port, the department shall calculate the total inspection fee 
due ~ to the department based upon the following formula 
for closures and installation inspections: 

Type of Fee 
Minimum fee (fee 
Per Hour fee for 

over 4 2. hours 

deposit) 
each hour 

Local 
Inspector 

$ 65 §2.50 

$ 

Oep.:Irtment 
Inspector 
$ &B-J_Q 

$ 40 35 

(6) Except for inspections ~ich an i~-i-61'1---fee 
has eeen est.aelished in of small tank systems anQ.__Q_!ILL!!g_pursu­
ant to (2) and (3) of this rule, the total inspection fee sfta±t 
must be calculated by multiplying the actual inspection and 
travel time that is greater than two hours, calculated to the 
nearest one-half hour, times the hourly fee provided in (5) 
above. Any amount calculated greater than the deposit paid to 
the department sfta.l..t ~ be billed by state invoice to the 
permittee and shaH I!IY!!..t be paid by the permittee within 30 
days of receipt of the state's invoice. ~~to~ In 
addition to the provisions of ARM 16.45.1001(5), no person 
shatt may allow a regulated substance to be deposited into an 
underground storage tank system unless the total inspection fee 
has been paid to the department. with the exception that a 
regulated substance may be deposited into the sysl;\"]1\__fQL test.= 
ing purposes before the entire fee has been paid~-- _!_g_ng_i!:;;_ 
the department has given prior written permission. 
AUTH: 75-11-204; IMP: 75-11-204, 75-11-213~ MCA 

J6.45.1221 REQUIREMENTS FOR !NSPEc;'I'ION GEl'jE.Eh_LI~Y (1) An 
owner or operator intending to install or close an underground 
storage tank system without the services of a licensed install­
er in accordance with 75-11-213 and 75-11-217, MCA, must have 
the installation or closure inspected by a department inspPctor 
or a local inspector licensed by the department. 

ill When the department deems it necessary--~ _protect 
public health or the environmei)t, the department mqy_r_~q].l_i:rg 
any installation to be inspected by a department in:;;~_tor . .9..K__"' 
local licensed inspector. in which case, the fee must. _Q_~_Q<LiQ 
by either the owner, the operator, the insta.l_les~_ QL. a_f!Y pt_l_H_'.K 
~son who made the inspection necessary. 
AUT!!: 75-11-204, MCA; IMP: 75-11-204, 75-:.ll::21_:3_, MCA 

16.45.1222 ELIGI!lllJ..T.Y FOR__ltjSPECTOR LtQ:tlSIN.Q_ (1) No 
person may be granted an iRterim inspector's 1 icenc;e unless 
that person: 

(a)-(c) Remain the same. 
(d) is an employee or independent contractor of a local 

governmental unit designated for the purpose of ARM--l.&.4-.~ 12€H 
~45.1240 this subchapter as an implementing agency in the 
manner provided in ARM 16.45.1230, unless otherwise <1pprovod by 
the depa rtm<>nt.; fl_nq 
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(e) successfully completes the licensing examination re­
quired by ARM 16.45.1224~ ~ 

(f) the de~aPtlftel'lt dete!Oiftil'les that~ts 
~e~~iPelftel'ltB ef this P~le. 

( 2) Inspector licenses issued under ARM-46-.45-~+;>iB-ts 
~6~~1~ this subchapter are non-transferable. 
AUTH: 75-11-204, MCA; IMP: 75-11-204, MCA 

16.45.1223 INSPECTOR LICENSE APPI,l~ATIQ!i (1) Applica­
tion for an inspector's license ~~ must be made in the same 
manner as set forth in ARM 16.45.1205 for installer licenses 
except that ARM 16.45.1205-t-l+-fet-arui-U,~<;(J) gnd___Lll do 
not apply to applications for inspector licensure, and inspec­
tors are subject to the examination p~<&<r±ded r_~qui_r~_<;l in ARM 
16.45.1224. 

(2) If an applicant requests to have his or her license 
eel'lditiened restricted to allow the applicant to inspect clo­
sures only, the applicant shall so state on the application 
form. 

(3) No licensed inspector may inspect the install~tion or 
closure of any underground storage tank ?vstem owned or operat­
ed by any person who has a continuous and ongoing employment 
relationship with that inspector, except that licensed inspec­
tors for federal. state, and local governmental units may, upon 
approval by th"' department, inspect work conducted by an··--ttffl"~ 
~ division, department~ or bureau within theH government 
eJltHy unit that is unrelated to the division, de_Q~J·tment, _Q_t 
bureau employing or contracting with the inspg~tpr.. 
AUTH: 75-11-204, MCA; IMP: 75-11-204, MCA 

1_6,_~.24.,5c...21'-"2'-"2'-'4'-----±I_,_,N_,.,S"'P_.E"'C'-"-TO.R LICENSE EXAMINATlQ_N _ _.IU!_Q._BL!'XAM-HlA--

( 1) All applicants for an inspector's license must suc­
cessfully complete a written examination which sha-l-l- !'.ill be 
offered by the department at such time(s) and place(s) as the 
department determines. 'l'ne departl!leAt snall EJive publie---rn>Hee 
of the til'!le al'ld plaee of the elCal'!l-iAttt-i<>n···by-- adv<O"r-tisement -in 
the-publie 111esia. 

(2) An applicant who does not hold an inspector license, 
and an applicant who intends to apply for a license with a dif­
ferent eeRditioA tfiaA is-applieable t&-4>~---Rer-Heense t.~= 
striction status, must register with the department for exami­
nation at least 20 days before the examination is scheduled by 
submitting a completed application to the department and paying 
the examination fee provided in ARM 16.4'>.1228, unless exempt 
from the fee in accordance with ARM 16.45.1228(1}. 

( 3) An applicant who holds an inspector's license and 
does not intend to request a change in any eeRd+~ restric­
tions of the iAterilft er reEJular license, ~eEJ-is~-it~ 
ae~aPtlllel'lt fer tne eMalftiAatieA at leas~ays before-an-eMa~R-
4~t4eA is senes~lea, b} siEJAii'IEJ a letter ef ~ 
f'PBViaed ey tfie de~aPtlfteOt, a~n<J......t--h€--1-±eense ilf'Plieat-i<'>F! 
afld.-..-eualftinat ieA fee pre • idea iA ,\HJI 16-.-4-5-.-·1·2-2&,-unlE>"" ewell\f.'t 
frEH!I-~e--·f<>e--ptH"S\1-iffitc- to ·AHM--· ~.,, 4'>-c-1;>?8 ( 1} will not 
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be required to take an examination before renewal of a---ll£_-w?_~ 
if the applicant is in good standing with the department and 
has satisfactorily met the continuing education xequi_r_em~nU; 
~rovided in ABM 16.45.1226£3!. 

lAl An applicant who holds an inspector's license and ha~ 
not satisfactorily met the continuing education requirements 
provided in ARM 16.45.122613! must re-apply for <'_n__inspecJ;m:-' _ _§ 

license as if a new applicant. 
( 4) The examination given by the department efta+l must 

test the applicant on his or her knowledge of applicable stat~ 
utes and rules governing the installation and closure of under­
ground storage tanks systems and the disposal of tanks and tank 
contents. It w+±t must also test the applicant's knowledge of 
current technology and industry recommended practices for the 
installation and closure of underground storage tanks, and of 
proper inspection techniques and documentation. 

ill To implement the requirements of this sectiQ]l,___th"­
department may utilize a national certification examination or 
the services of organizations which have expertise and experi­
ence in the development and agministration of 1 icensin_g___and 
~ode examinations to develop and administer examipatioJl~ AnY 
such organization must use nationally recognized educatig_nal 
~tandards and methogs to develop and validate the examinatio_n_,_ 

(5) A score of 80% or higher on the examination consti­
tutes a passing grade. All examinations will be graded, and 
the applicants will be notified of their score on the examina­
tion7 within 30 days of the date of the examination. An appli­
cant who requests that his or her license be eeffil-i-t:iBBe<i re:: 
stricted to alle~1 the applieal'lt: t-e conducting closures otH-y7 
need eftl-y obtain a passing grade QJ]].y on the sections of the 
examination pertinent to closures as determined by the depart­
ment. 

(6) Al'ly applieal'lt. whe fails Ute e!WII!il'lat.it>fl----;!lay--'1"-e-Y-i-ew 
hio er tier ewaminat:ien l"eeult.s il'l the Eiepart.,.el'lt.--e#--i-ees-o- An 
applicant who fails the examination may retake it at the next 
scheduled examination date by registering for the examination 
in the same manner as for the original examination ~nd by pay­
ing the reewaminat.ieR ~al fee provided in ARM 16.45.1228. 

(7) An applicant may re~uest. obtain an examination study 
guide from the department. Ypel'l payment. ef -4:he study <JUide 
tee, tae departmeRt shall pre~iEie tae applieaR~~~tidy 
~ The study guide 9hat± must contain such material as the 
department determines will assist individuals in preparing for 
the licensing examination. 
AUTH: 75-11-204, MCA; IMP, Sec. 75-11-7.04, MCA 

16.45. 1225 INSPECTOR LICENSE ISSUAN(,;J;_,__'IJ:;J<]'L __ R~B'!'RJ~::_ 
TIONS, CONDITI_QNS ( 1) The department shall issue a license 
upon the applicant's satisfaction of ARM 16.45.1221 through 
16.45.1229, as applicable. The license 5fl-a+± !11J.!§J;: set for-th the 
name of the licensed inspector, a license identification number 
and the dates of issuance and expiration of the license. 

(2) Licenses for applicants who request that their li­
cense be ~-eF restrict.ed __ to closure enl-y, and li-

~\1\H N< t i ,-,. N'l_ I f,-)-,15-1 
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censes eeAaitienea restricted by the department as provided in 
( 4) of this rule, shaH must have tcfte--.--€ond i-t ions 9JlY _ __r_g_"tr_i_c;:= 
tions clearly designated on the license. 

(3) Inspector licenses expire on the anniversary of their 
issuance 9\tt 111ay se refte'i'ea ne mere ttlan b•iee sy ttle li~see 
u~ pi\ylfteflt e~e reAe·.al fee pre•ridea h• ARH-------i-h.-45-~ 
witfiiA 39 days after ewpiratien. ,•, li-eense-+er-..tlich---<m-anflual 
ret~e•.•al fee is net pais is •.•eis. Licenses may be revoked, 
suspended, modified, restricted or conditioned prior to expira­
tion in accordance with (4) below and ARM 16.45.1236 through 
16.45.1240. 

(4) ~fie separt111eAt 111ay, ~ ~n issuance or reissuance 
of a license, and at other times on-±-y in accordance with ARM 
16.45.1236, the department may add restrictions or conditions 
to a license limiting or restricting the licensee in the time, 
type, or manner of work performed pursuant to the license if 
the department determines the restrictions or conditions ar!i! 
necessary to protect the public's health, safety, or welfare, 
or the environment. 

(5) Inspector licenses issued under ARM 16.45.120~~ 

16o45ol240 this subchapter are non-transferable. 
AUTH: 75-11-204, MCA; IMP: 75 11 2Hl, 75-11-2_Q_L_ 75-11-213 
MCA 

16.45.1226 INSPECTOR LICENSE RIHSSll·"IWil RENI';_~AI., (1) A 
licensed inspector applying for reissuaflee renewal of a license 
at the end of a ttlree each one-year license period and an in 
speeter 'i'fiese lieeflse tlas ewpires fer nenpay,.ent of a renewa-l 
fee, lfttlst eelftply witt\ ttle sa111e lieet~sifl!J re1Jt1ire111ents, ineltitl­
ifl!J satisfaetery ee111pletien of a writtefl ellall'liRatiefl, as pr-e­
¥ised in ,•,RM 16.45.1201 thretiiJft 16o45.1240 will be issued a 
license upon completion of an application .Qn a form provided by 
the department and the provision of proof that the applicant~ 

1gl has satisfactorily completed any continuing education 
requirements of (3) of this rule: 

ill ha!L_bee__n___an_<!_<;_t_i_ye __ _irlsp~~tor_ within_ th<:> _preceding 
year: and 

1£1. continues to meet the el ig ibJl i ty regui r"'-IJI!".!lt!?_s_gn--= 
tained in ARM 16.11.1222. 

(2) A licensee must apply for FR+ssHttAee rgnewal within 6 
months before the expiration of his or her current £-€(jtH-iH' 

license. The department shaH must provide the 1 icensee ade­
quate notification of the annual expiration date. Ih.!LU£!W_f,;.!'lg 
shall keep the department informed of the licensee's cu __ n::~n.t 
Q.QQ}'_g!1!s for notification purposes. 

(3) At the end of each 3-year period sl_ns~1!~9~ri~ 
inally licensed, at or before the time a licensee applies for 
F~~suanee renewal of a his or her license, h~he the li~ 
cen§g~ must also provide evidence_._ on forms furnishl?d by the 
department, of his or her completion of at least two department 
approved or sponsored continuing education courses, totalling 
at least 16 credit hours of continuing education, within eaetl 
thn 3-y-:;u- P"rin<l f.-.r '-'"; "' the- lic·u>·;• .. ·e is--1--i-eensed just __ g_nd_:: 
(?d. 
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( 4) Approval of continuing education requirements shaH 
must be conducted in the manner provided in ARM 1(,,45.1)00. 
AUTH: 75-11-204, MCA; IMP: 75-11-204 1 MCA 

16.45.1227 INSPECTOR DUPLICATE LICENSES (1) The deport­
ment efiaH must issue a duplicate inspector's license to re­
place a lost, damaged, or destroyed license upon receipt of 
sufficient evidence indicating the loss, damage or destruction 
aAd liJ96A paymeAt ef the d1!)9lieate lieeABiR~~i~ .. 
AHM 16·4~. The duplicate license ShaH !ll1t"lt be designilted 
as a duplicate, contain the information required in g_n the 
original license and is subject to the same rules, r<>?tric­
~ions, and any conditions as the original license. 
AUTH: 75-11-204, MCA; IMP: 75-11-204, MCA 

16.45.1229 PROHIBITION OF UNPROFESSIONAL INSPECTOR __QON-

(1) Any of the following acts of aR licens~Q inspector 
lieeAsee constitute unprofessional conduct and are prohibited: 

(a) Remains the same. 
(b) Misrepresentation or fraud in any aspect of the in­

spection of any installation, closure, modification or repair 
of an underground storage tank system whieh ereat.es anulil'\~ 
senal'lle risle ef physical hart~~ te the installel"-;---fl~-er---h-el" 
emp±eyee+s), the paelie, er the eAvireAffleAt; 

(c) Violation of any administrative rule regulating the 
inspection, installation or closure of an underground storage 
tank ~. whieh '<'iela~ieR ereates aR Ul'lreaso!'lai<ile -l"-i-sK--of 
phyeieal harffl ~e ~fie il"s~aller 1 his er l\er employet'!-fs-h----U\e 
)91!blie 1 er te the envirel"t~~el"t including, but not l i~ed tQ~ 
participating in or not reporting to the department a suspected 
unlawful unpermitted installation or removal of an \!ndotrgrou_ng 
§to~age tank system; 

(d) Failing to cooperate with the department by: 
(i) not furnishing in writing to the department upon re­

quest a full and complete written or oral explanation covering 
the matter contained in any complaint filed with tho depart­
ment; e-f" 

(ii) not responding to a subpoena issued by thP depart­
ment gr any court, whether or not the recipient of thP subpoen.l 
is the respondent named in the proceeding; OK 

(iii) Remains the same. 
(e) Interfering with an investigation or &i~~l'laF~ QDy 

agency proceeding by willful misrepresentation of facts to the 
department or its authorized representative, or by the use of 
threats or harassment against any person to prevent the person 
from providing evidence in a disciplinary proceeding or other 
legal action relating to the inspection of underground storage 
tanks §y_:;;tems; 

(f) Remains the same. 
(g) Failing to comply with an order issued by the depart­

ment or any court, or with a permit condition, or with a con­
sent order or stipulation entered into with the department; 

(h) Failing to adequately inspect an installation or cln-

'l- 'i I I 7 I 'I~ 
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sure te the extent that the installer, his er-her-e~~tp-1-eyee-f-s-)--,­
t-he-----f:>uelie er the envii!'BR!llent al!'e endan(jeE-ed; 

(i) Aiding or abetting an unlicensed person to install, 
close, modify or repair an underground storage tank system;T 

(j) Willfully or repeatedly violating any ordinance of a 
political subdivision or state ~tatute or rule relating to the 
installation, closure or inspection of i'ln underground storil<JC 
tank §Y§tem; 

(k)-(1) Remains the same. 
(m) Offering, giving, soliciting, or receiving, directly 

or indirectly, any commission, gift, or other valuable consid­
eration in order to oeta4n exchange for !Jl<LS!"~;tllt of a 1 icensc 
from the department or to obtain a license for another; or 

(n) Inspection of ~ tanks system owned or operated by an 
em~leyee's inspector's employer. Ins~eetel!'s wfie wel!'k fer fed 
eral, state, Bl!' leeal ~eo,•ef'n!llents are exemp-t-fl"<'>fl! this so,tesee 
tieR feF the ~HF~eses at tanl£s B'A'Red by these EJB~&;---4-R 
aeeordanee with ,\RM 16.45.1223(3). with the exception of an 
inspection that has been approved by the d~~rtment pursuant to 
ARM 16.45,1223(3) because it is an inspection of work conducted 
by a division, department, or bureau within a government entity 
that is unrelated to the division. department~_QL.J:l_ll_H!?_!! __ em-: 
playing or contracting with the inspector. 
AUTH: 75-11-20~. MCA; IMP: 75-11-204, M'A 

16.45.1230 DESIGNATION OF IMPLEMENTING AGENCIES (1) A 
local governmental unit employing or contracting with a li­
censed inspector may apply for and receive designation as an 
implementing agency for the purposes of AHM----~5~--h'~l----t:-e 
~~~ this subchapter in the manner provided in ARM 
16.45.1003. 

(2) Upon designation, an implementing agency may apply 
for and receive~ 80% of the inspection fees collcrtecl, in 
accordance with ARM 16.45.1232. 

(3) Upon designation, an implementing agency rn<ty ildmin­
ister and enforce those rules and statutes which it_ is auth­
orized or required by rule, statute or its letter of designa­
tion to administer or enforce, in the same manner in which the 
department is authorized to enforce those statutes or rules and 
may apply to the department in the manner authorized by ARM 
16.45.1004 for reimbursement for any such services. 

(4) Remains the same. 
AUTH: 75-11-204, MCA; IMP: 75-11-204, ?.'? . .::J1__::1_l_:J_, MCA 

1_6, 4 5. 12 31 METHOD OF INS'fl\LL_l,__TIOil_ __ ~_N_p_Q__L_OSUBE__l_N_S_pEcT I_QJ::! 
R~Q!!IREMENTS--REPQRTS ( 1) Each loca 1 inspector licensed by 
the department to conduct inspections of installations or clos­
ures or both of underground storage tanks,· shall conduct bet-h 
those inspections for which application is made by the owner or 
operator or other person pursuant to ARM 16.4 5. 1215 <1nd al:?Q 
such other short notice or compliance inspections as Q_J::.f! re­
quested by the department. Each inspection by any inspector 
licensed under •'•RM 16.4~ te 16.45.-l>'<I-B th~IJI:><:l)_i!_RJ;•~r 
sha-l--l m_u_§__t, be conducted in the manner re'luired by "PPl icnhle 

0-)/ 12/91 
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statutes and rules and any conditions contained in th0 inspec­
tor's license and in any letter of designation. At the con­
clusion of each stage of an inspection, the inspector shall 
complete a written check list prescribed by the department in­
dicating that the applicable stage of the inspection hn~ hccn 
conducted. 

ill When a licensed inspector is required unqer ARM 
16,45.1215. the inspector must be present at a tank system 
installation. repair. modification, or closure proiec.t......fgr:_t_h<:> 
entire time during the performance of the followi~ 

lQl for tank system installations, repairs amLmo<:!iJ' jca= 
tions: 

l1l preparation of the excavation immediate~~iQr to 
receiving backfill and the Placement of the tank in_tQ_t;)l_g_'-'xc.Q­
vat ion; 

iiil any movement of the tank, including but not limited 
to transferring the tank from the vehicle used to transport it 
to the project site; 

(iii) setting of the tank and its associated piping into 
the excavation. including the placement of anchoring devices~ 
bac_kfilling to the level of the tank, and any stt::QiliDnS!l. 

.liYl placement and connection oJ___j;_l}g__pl:QiQg___syl>_t~111_ _\:_Q 
the tank; 

i.Yl installation and repaj._L __ QL catho<~i.g_ ___ Q!:9._t~_ctj_Qn 
gguipment;. 

i.Y.il pressure testing of the underm;ou!}_<i__stox9gg _..!?o.t 
§YEt em. including associated piping, £S!rformec\___.\il1Li!J~["J__j_~ 
?tallation. repair or modification; 

iviil completion of the backfilling __ ~cL_liU.iDg __ q_LJ:J:Le 
excavation; 

(viii\ preparation for and completion of the inst,;t_l_~_gj:)_o!} 
of secondary barriers and excavation lining system?~ 

ii& preparing for and installing internaL _ _taTl]s_J,j_l}_Ulg1 

lJU installation of in-tank and exterol!l__l.,_ilk____d<;>_t;ection 
9_gyjces .. 

!Qt for tank closures or closures- in-P}Jlce __ :_ 
.ill tank system excavation; 
iiil removal and capping of vent and product p1p1ng; 
( iiil removal of the tank contents ancj __ ~l __ P_;;!ni_n_g __ _g _ _L_ th~ 

tank syst~ 
iiY1 tank purging or inerting; 
iYl any movement of the tank. including but not limited 

to transferring the tank to the vehicle used to transport __ thQ 
~ank from the proiect site; and 

1.Yil collection and preparation of so.D.~wa_t,~r ___ arrQ.._ medii'! 
samples during the closure. 

ill Prior to the scheduled inspection_0me .1.9.L.l3!!!£.1Lo9n­
commercial farm and residential :tank syg~~._9~.D_!2r_~ _.QL oper_il­
!,_ors must complete the following tasks: 

.@.}_ Empty and clean the tank system by rem_ovin.g__Q_],_L.l.~9.= 
l!iJL._accumulated sludge and all combustible and Oam_!ll_a_b,hg _ _y_a_:: 
p_<g_§l_ 

_(Ql. j__rw!:.L __ q_r____Q_ll_J::~h_e_t,_nk. of e_)illlo~iv§'__y_apqrs;_ 

q--r:./ 1 2/(}4 



.L~l have utility lines ang .ltlQ1lliLJQc.:JJ:eg_all9_!'li'ltlSecii ... and 

.llll arrange for excavatio!l.__!o'gu ipmPnt to bP o_n_~He_at tb~ 
time scheduled for the inspection. 

iil The closure inspection for non-commercial farm or 
residential tanks must consist of the following tasks. which 
must be performed by a department or local licensed inspector: 

.L.;li confirm that all the regulated substance~sl\l_gge~_gT)q 
£~sidual has been removed from the tank system: 

ing~ 

1Ql check the tank for explosive vapor~ 
1.<;1 Ql;l~_gJ"..Y.t:'Lthg_ J:LX_g_gyati,gn and __ r_e>moyi\1 ... of __ tanl:c!;_~,nd _pip:: 

.llll observe the colt_!':'._gti.Qn~91l_a!1~~t!':'.r _;;;_;).mpl "" ;_ allCI 

.Ltl complete sampling and closure do_Q.urneD.t.E.UQQ_._ 
i2J_ Payment of the inspection fee for the closure of 

small non-commercial farm and residential tank systellls will 
cover up to a total of four hours of inspe<;;.tor~ime..__iD.clud­
ing the time required for the inspector to travel to and from 
the closure site. If the inspection cannot be completed within 
the allotted four hours. or if the inspector has to return to 
the closure site because one or more of the pre-inspection 
requirements in ( 2 l of this rule have not been._s:ompleted when 
the inspector arrives at the closure location or because there 
is a delay in the removal procedure. the owner or operator must 
arrange for a follow-up inspection a_ncl__p.i!y _ _illl__i!\!c:lj._ti_Qn_9.]_jJJ.-: 
:;pection fee. 

(-i!}-l..§J_ If during an inspection, the inspector discovers 
or is provided with information indicating a violation of any 
state statutefsr or rulefs+ or permit term or condition govern­
ing the installation or closure of the tnnk, the inspector 
shall direct that the installation or closure be, and it sh~ 
must be, stopped and the inspector sha 11 conduct as thorough 
and complete an inspection of the indicated violation as time 
and circumstances permit. The inspector shall direct compli­
ance ~. and the owner, operator, installer, permittee or 
other person shall complyL with7 all state statutes and rules 
and all permit terms or conditions regulating the inst~llation 

or closure of the underground storage tank ~t~~· 
~ill Immediately upon completion of an inspection of an 

installation or closure conducted by a licensed installer, the 
inspector must sign the permit certifying that the work the 
inspector witnessed was completed according to the requirements 
of state statutes and rules and any requirements of the permit, 
if the work was so completed. 

f4t~ Immediately upon completion of an inspection of an 
installation or closure not conducted by a licensed installer, 
the inspector must sign the permit certifying that the work was 
completed according to the requirements of state statutes and 
rules and any requirements of the permit, if the work was so 
completed. 

f'5-rlll Upon completion of an inspection of an in~t<'llla­
tion or closure not conducted by a licensed installer, the 
inspector shall submit a copy of the signed permit and the 
inspection checklist to the depnrtment with i 11 10 days <'! ft.Pr 
completing the inspection. 
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~il.Ql Upon completion of an inspection of an installa­
tion or closure not conducted by a licensed installer, the 
inspector shall give a copy of the signed permit and checklist 
to the owner or operator of the tank system installiltion or 
closure that was inspected. 

t'tt.Llll The owner or operator shall keep a copy of the 
permit and checklist signed by the inspector at the place whe~e 
the inspected installation or closure is located or at the 
owner or operator's place of business if that place is differ­
ent from the installation or closure location and copies cannot 
safely be kept at the location of the installation or closure. 
The copy of the permit and checklist sfta.H !!!!!§._1; be kept as 
provided in this subsection for as lon<J as the tank&---&r-e §ygern 
is used to store a regulated substance in the same location at 
which the inspection took place, or for at least three years 
after a closure is completed at that site. 

+8-t-.L.lll Upon request of the department, an inspector 
sftaH !!!1!§.t provide to the department any records, notes or 
other documents in the inspector's possession relating to an 
inspection. 
AUTH: 75-11-204, MCA; IMP: 75-11-204, MCA 

16.45.1232 INSPECTION REIMBURS.EMENT (1) *---aeeerda~ 
~ eeetie!'l 75 11 213 1 M?•'<, o1itfiiH Within 30 days of receipt 
of a statement for serv1ces from a designated implementing 
agency, the department shall reimburse the agency BO% of any 
inspection fee submitted for the inspection of an installation 
or closure conducted by that inspector. Inspections eligible 
for reimbursement under this rule are those scheduled in accor­
dance with ARM 16.45.1215 and those short notice or compliance 
inspections conducted by a designated local inspector- upon rf'­
quest of the department. 

(2) Remains the same. 
(3) Claims for reimbursement not in accordance with this 

rule eftaH will be aftEI are denied. Claims ~ !1\l,l§.t be paid 
only within the limitations of departmental budgets and legis­
lative appropriations. 
~UT!l: 75-11-204, MCA; IMP: 75-11-204, 75-11-_;;U, MCA 

l_h~5.1233 NOTJ:CE OF_\,'IOLb.TlOlt=.-WRtTTEN.. __ pRp_E!< ___ TQ_ 'l'l)Kl: 
CORRECTI'-LILJ>.CTION (1) If an owner, operator, per·mittc•c, in­
staller or other person refuses to comply wi t.h a direction 
given by a licensed inspector ~.·4-!>-.h!-3-l- to 
comply with state statutes or rules or any permit condition, 
the inspector may complete a written notice of violation and 
serve it on the person by personal delivery ~e-+ns~~eF QK 
!2y mail. The notice may include any of those matters specified 
in 75-11-218, MCA. The notice shaH !!!_Ust be signed and dated 
by the inspector. Any order requiring corrective action or 
requiring information to be provided e<'ffit-a-~---4-fl-- the -·notice 
sfia-H must be addressed to the person committing thE! violation, 
or to ~Re supervise£ eF empleyet' such other person determined 
by the inspector to be responsible for the commis_s ioD __ of__J;t\C 
viole1t ion BF---tcfie---pet'S~>I'l----eeffi!!t~i-fl€j--··--Hie--vie-t""~-i-en, c1nd c;hn ll. 



mu!Jt. contain: 
(a)-(c) Remains the same. 
(d) the time within which compliance is required; ~n9 
(e) a plain statement of the effect of the order and the 

rights of the person to whom the order is addressed, including 
the right &! ~~~1 an~~Q a hearing before the board. 

(2) Remains the same. 
AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-218, MCA 

16.~?~IJ.~TH~RD PARTY -~Q~E_LAINT~~~IN~ESTlGATTONS 
(1) Rem<lins the same. 
(2) All complaint affidavit forms complet£>d under (1) of 

this rule and filed with the department must be swer-n---to y_eri.:: 
fied upon oath or affirmation before a notary public by the 
complainant. A complaint affidavit form submitted to the de­
partment failing to give required information or not otherwise 
completed in accordance with this rule will not be accepted for 
filing by the department and no investigative or t'nforcement 
action will be taken thereon by the department. 

(3) If the complaint affidavit form required by (1) and 
(2) of this rule is not completed and returned to the depart­
ment within 90 days of its submission to the complainant, the 
department shall dismiss ~ the complaint then pending anti aAy 
eerreSf'SAtieAee a~leOJiA'J the aets eS!IIf'laiAed--"<>l'~ll be r~ 
froffi tiepartffiefl~ files. Receipt of the completed affidavit w4++ 
must be acknowledged by the department. 

(4) Upon receipt of the completed complaint affidavit, 
the department will investigate the facts alleged to determine 
whether a violation of &tat»es statutes or rules h.-,s occurrPd. 

(5) Remains the same. ---------
(6) hetions If the department determines it appropria~ 

actions alleged in a complaint affidavit may, if al'l'rei'F-i-a-t,e,­
as tieterllliAeti ey the Sef'aFtMeAt, be resolved informally by 
correspondence, telephone communication, or otherwise between 
the department, the complainant, and the licensee, without the 
H+iftEJ issuans:_g of an administrative order or the_ fi lin']Ot a 
judicial complaint by the department. 

(7)-(8) Remain the same. 
AUTH: 75-11-204, MCA; IMP: 75-11-204, MCA 

16.45.1235 DISCIPLINARY AND OTHER JJCEt!§lNG A~TJON_GENER­
ALLY (1) The department may restri~ condition, modify, sus­
pend, revoke or refuse to renew any license, previously issued 
under AHM 16.45.1iHll to l6.4S.H49, UAeer this l"H-.Ie stl_bc__bjlp_!,_e>J: 
upon its findinq that there is substantial evidence that the 
licensee has committed any of the following aet~: 

(a) .fiH-lea failure to meet the standards for issuance of 
an original license, as provided in 75-11-210 and 75-_l!_~lL 

MCA, and ARI! 16.45.1291 te 16.45.124-6 :thi'L.?.ubchs~pter; 
(b) e&Rii!>-i-t-tecl fraud or deceit in applying for a 1 icense 

or permit; 
(c) '"ielatee a violation of any statutes or rule govern:: 

ing_____t_b~L.J.nst~ion_,__c;:Jg.§.)Jre or i_!l?l?.§'cl:ie>n_Qf_ __ i!_n l1(ldergJ:OI.J!}Q 
~.t9J;:Qg_e ___ !;_a(l~sy_s_f;_e_!11 of the departrnC>nt, the Un i t<:'d !;t;, t oC', "I!Y 

q- !) I 1 2/ ') ,l 
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other state or U.S. territorYL or the state fire ~~v­
erniAEJ t.fie iflst.allat.ien 1 eloa\lre or insf!eetiefl of afl ufldei<­
~l"O\lflEi steraEJe taAIE Qrevention and investigation bur_g<!_I.L___or any 
local fire prevention authority which ha~L_adoRt~9_th\'l_!J[tj fg_r:_m 
fire codo;>; 

(d) violated a violation of any statute or rule of the 
department governing the licensing of underground tank §.Y§tem 
installers or inspectors including any of the rules of profes­
sional conduct provided in ARM----}.6-,-4-5-.--l;H4---er-l6,4~.-lil<-4 this 
subchapter; Of 

(e) vielat:eEi a violation of the terms of any t icense, 
permit, order or stipulation issued or agreed to by the depart­
ment relating to the installation, closure or inspection of an 
underground storage tank system or installer's or inspector's 
license~ 

ifl had a similar license suspended or revoked in another 
~tate or u.s. territory. 

(2) The department may also restrict, condition or modify 
any license, previously granted under ARM---l6---.-45~l----t-e 
16. 45.1249, H!fldel" this 1"\l-l-e subchapter upon its f lnding that 
there is substantial evidence that: 

(a) Remains the same. 
(b) ~ the condition or modification is necessary to 

protect the environment or the health, welfare or safety of the 
1 icensee, the licensee's employee ( s) or the publ i c,-----e.------neees­
sat'-y------t-e preteet the environlftent. 

(3) In determining whether to restri~~ condition, modi­
fy, suspend, revoke or refuse to renew a license under t.h is 
rule, the department shall consider: 

(a)-(c) Remain the same. 
( 4) The department shall restrict_,__ condition, modify, 

suspend 1 revoke or refuse to renew any license under this rule 
in the manner provided by this rule and ARM 16.45.1236 to 
16.45.1240. 

( 5) An order issued by the department under this rule 
s~l must be sent to the licensee and ~ must be accompa­
nied bya written statement of the reasons for-·and term(s) and 
condition(s) of the department~ action and a written statement 
of the rights of the licensee, including the right of to ~pp0al 
to the board~ in accordance with ARM 16.45.1240. 

(6) Action taken by the department under this Yu-le l;Ub-:: 
chapte~ is effective pending appeal to the board. 
AUTH: 75-11-204, MCA; IMP: 12-=--il-201_, 75-1_1-211, MCA 

16.45.1236 R!STRICTING OR CONDITIONING OF L!Cf,tl~l:: 
(1) Upon making the finding required by ARM Ui.45.1235, 

the department may restrict or condition a previously issued 
license. 

(2) Upon a written demand at' Qy the department i-n-··wl"-it­
-iAEJ, a licensee shall surrender his or her licen"e to the de­
partment, whereupon the department shttl-l m_!!y issuP a new l i­
cense with the restrictions or conditions imposed by the de­
partment stated or referenced on the license. Whelher or not a 
license is surrendered, the department may issue " rc~·t_r ir,_~t eel 

MAR Nutice Nv. ]G-7-4~4 q_r,; 1.'/94 
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or conditional license in accordance with •'•R" 16. 4S.li!~-arni 
this 'f'Ule subchapter and the licensee shall comply with the 
restrictions or conditions stated or referenced thereon. The 
department shall inform the licensee in writing of the reasons 
for and term(s) a~ Qf any resJ;_:t;_ictiQD_s_QJ:: condition(s) .. 

(3) q·~~llleflt 111ay add-1 as As a condition of any li­
cense, _the department may add any term, re'lu i n'm 0 nt ~- __re_s!-.J::j <:<:: 
ti_on or· condition-,- not prohibited by law which, in the judgment 
of the departmentL wi 11 protect the g_[lvironmg!:!_I;_QJ: _ _l:_h_g health 
of the licensee, the licensee's employee(s), QJ:: the public 
safety or welfare, ep pPeteet the enviPenment. 
IIUTH: 75-11-204, MCA; IMP: 1_5-11-20_4, ]_')_-_1_1=-2 __ 1_1, MCII 

16.45.1237 MODIFICATION OF LICENSE (1) Upon making the 
finding required by ARM 16.45.1235, the department may modify 
the terms, restrictions, or conditions of any previoue<ly issued 
license. 

( 2) Upon written demand e-f- )2y the department 4ft-·'n'1"--i-t--i·n<;J, 
a licensee shall surrender his or her license to the depart­
ment, whereupon the department sha-H !!!QY issue a new license 
with any modification imposed by the department. Whether or 
not a license is surrendered, the department may issue a modi­
fied license in accordance with AflM·-4-6---.-4-5.4--?.-3--5-----and this ni-±e 
subchapter and the licensee shall comply with the terms of the 
modified license. The department shall inform the licensee in 
writing of the reasons for and term(s) aoo Q1_ the modif ica­
tion(s). 
AUTH: 75-ll-204, MCA; IMP: 75-11-20.1..._ 7_')::-ll-::?l..L MCII 

1§,4_5.1238 SUSPE!:!_§_l__9N OF LICENSE (1) Remains the same. 
(2) Upon suspending a licC'n"'"• " ' ; ·" tment shall in-

form the licensee in writing of the rc~son for and tC'rm(s) of 
the suspension. The department shall demand and upon demand 
the licensee shall surrender his or her license to the depart­
ment. Whether or not a license is surrendered, the suspension 
is effective-,- upon notice to the licenseeT for the tC'rm deter­
mined by the department. 

( 3) A licensee sha-H !!!i!Y not practice or underti•ke the 
acts for which he or she was licensed during the term of the 
license suspension. The department may determine to issUP a 
modified, restricted or conditional license, durin') the term of 
the suspension, upon consideration of the f~ctors provided in 
and in accordance with ARM 16.45.1235. 

(4) Upon expiration of the term of suspension~ the de­
partment shall return the license to the licensee and inform 
him or her in writing of the reinstatement of the license. The 
reinstated license may contain such L~stri_<;:!-_ions, conditions, 
or modifications stated eP r~e lieense or-~if4-
~s7 as the department may impose in accordcmce with ARM 
16.45.1236 and 16.45.1237. 
IIUTH: 75-ll-204, MCA; IMP: 75-=-!..1.::.?_0_4_, 75::_P-:-?.11, MCA 

1_§__,_~5.1239 LICENSE R_J;;y_9_<;:_ATI__9jl (J) PrmC~ins the same. 
(2) Upon revoking " license, the dep'lrtmf>nt o.h<~ll inform 
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the licensee in writing of the reason(s) for and fact of the 
revocation. The department shall demand and upon demand the 
licensee shall surrender his or her license to the department. 
Whether or not a license is surrendered, the revocation is 
effective upon notice to the licensee W--a-eeO£dafle<" w tth--·th i<> 
subseetiefl. 

(3)-(4) Remain the same. 
AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-~1-211, MCA 

16,4;i,1240 REQUEST FOR Hi;_h_RING (1) A l.f___a licensee> or 
former licensee wh6 desires a hearing before the board on any 
disciplinary action taken by the department pursuant to ARM 
16.45.1235 te l6o45oli!49 through 16.45.1;239, shall f'eEJHest-ifl 
wHBfl'J a heariA<J before a written request must be ~ent..~ the 
board. 

( 2) Requests for a hearing snaH !!ill§t be po&tll!iH"ke<i 
!!).aile.<! to the depa:rtme11t board and postmarked no later than 30 
days after mailiA<J receipt of the notice required by ARM 
16.45.1235(5). Requests for a hearing sh<l-l-± !"liSt contain a 
statement of any facts disputed by the licensee or former li­
censee. 

( 3) The department or th.!'L..J;>_oard shall return to the l i­
censee or former licensee any request for hearing which does 
not comply with this rule. 

( 4) The departme11t board shall forward to the ooa-M ge­
partment for its determiAation Q__~( any request for hear­
ing which complies with this rule. 
1\UTH: 7'i-11-204, MCA; IMP: 75-.1.1:::2_Q_4, 7.5-Ll::XLL MC/\ 

3. The 53rd Legislature passed Senate Bill 2R4, "lin Act 
Extending Permit Authority of the Department of l!e>1l th "nd 
Environmental Sciences to Any Person who Installs, Rep a irs, 
Modifies or Closes an Underground Storage Tank System; Extend­
ing the Permit Obligation to the Installation, Repair, or Modi­
fication of External Leak Detection Devices and cathodic Pro­
tection Systems; Clarifying the Applicability of Underground 
Storage Tank Law to All Parts of Underground Storage Tnnk Sys­
tems ... ,. 

The proposed rules amendments are necessary to implement 
this legislation and make certain clarifying chi1nges in the 
existing language of Sub-Chapter 12 of 1\RM Title 16, ChJpter 
45, in accordance with the authority provided by the legisla­
ture in Title 75, Chapter 11, Part 2, MCA. These additions 
made to existing rules clarify the duties of licensed UST in­
stallers/removers, and adjust the fees paid to the departm0nt 
for various services. Other changes, such as ref incments in 
the renewal process for UST installer 1 remover and inspector 
licenses, provide for appropriate and progressive continuing 
education and make improvements on the installation, closure 
and inspection process to carry out the intent of the Leqisla­
ture as expressed in SB 284. 

4. Rule 16.45.1228 setting inspector licensing fees, 
which can be found on page 16-4743 of the Administrative Rules 
of Montana, is proposed to be repealed beci'luse the I icense<l 

MI\R Not ice Nu. 1(,·-2-451 
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inspectors are agents of loca 1 government entities that are 
already, by and large, short on funding, and the department 
does not want to impose a fee burden on them. 
Tdl'l'll: 75-11-204, MCI\; IMP: 75-11-204, MCI\ 

5. Interested persons may submit their data, views, or 
arguments concerning the proposed amendments, either orally or 
in writing, at the hearing. Written data, views, or arguments 
may also be submitted to John Geach, Department of Health and 
Environmental Sciences, Cogswell Building, Capitol Station, 
Helena, Montana 59620, no later than June 9, 1994. 

6. Cassandra Noble ha:~ hrrn designated to prr>o. ide> over 
and conduct the hearing. 

Certified to the Secretary of State ____ J>fay ___ 2 , __ 1_2_9_4 ____ • 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of ) 
rules 16.30.801-16.30.804 and the ) 
repeal of rule 16.30.805 concerning) 
reporting of exposure to infectious) 
diseases ) 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
ON PROPOSED AMENDMENT 
OF ARM 16.30.801-804 

AND THE REPEAL OF 
ARM 16.30.805 

(Emergency Medical) 
Services) 

1. On June 2, 1994, at 1:30 p.m., the department will 
hold a public hearing in Room C209, Side 1., of the cogswell 
Building, 1400 Broadway, Helena, Montana, to consider the 
amendment of the above-captioned rules. 

2. The text of the proposed amendments is as follows 
(new material is underlin~d; material to be deleted is inter­
lined): 

16.30.801 TRANSMITTABLE INFECTIOUS DISEASES (1) The 
following infectious diseases are designated as having the 
potential of being transmitted to emergency services providers 
through an ~ftpratested exposure described in ARM 16.30.802: 

(a) human immunodeficiency virus infection (AIDS or HIV 
infection); 

(b) hepatitis B; 
(c) hepatitis, nen A nen B ~; 
~ hepatitis D; 
te+~ communicable pulmonary tuberculosis; 
fe7.ltl meningococcal meningitisL 
.!9.1 diphtberia; 
ib.l plague: 
l1l hemorrhagic fevers CLassa, Marburg, Ebola. crimean= 

congo, and other viruses yet to be identified): ?nd 
ill~. 
ill For purposes of the reporting requirements of 

50-16-702 (21. MCA. communicable pulmonary tuberculosis and 
meningococcal meningitis are considered airborne infectiou? 
diseases. 
AUTH: 50-16-705, MCA; IMP: 50-16-701, 50-16-70~. MCA 

16. JQ, 802 REPORTABLE l»IPBO'FEC'PED EXPOSURE ( 1) The types 
of exposures t:e t:he infeet:ie~o~e liieease8 speeifieel iA ARM 
16o39oB91 that may se repel"t:ea a designated officer shall 
UWQlj; to a health care facility ey upon the reg_\}est _Q_( an 
emergency services provider are: 

(a)-(d) Remain the same. 
AUTH: 50-16-705, MCA; IMP: 50-16-701, ;i_Q_=_16-70]., HCA 

r·IA!l Notice No. 1(,-2-457 
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16, 30,803 Qt1PR9'l'EC'l'ED REPORT OF EXPOSURE; FORM ( 1) A 
report of Ul'lpreteeted exposure must be filed with the heal1fl 
care facilitY by the designated officer on a form geveloped and 
approved by the department, entitled "Report of !Jnproteeted 
Exposure", aRd eefttaiRiR~ ~ 

(21 The report form will r~.'l!,!ire the followingL_ilt_<! 
minimum: 

(a) name, address, and phone number(s) of the emerg~ncy 
services provider who sustained an ~ectea exposure; 

(b) date and time of the Hn~ exposure; 
(c) a nc;.rrative description of tA~BHrnwndifK! the 

1uopreteetea type of exposure that o£<:<'d!".L~cl. ana a detailed 
description of how the exposure took plilce~and a_gesc;rjptioT] 
of any precautions taken. 

(d) the name and, if available, the date of birth of the 
patient; 

(e) the name of the ~ti health care f.(!cillli 
receiving the patient and the health care faciJ.itY-'-~ infe~_j:_iQJ!'> 
disease control officer; 

(f) the name of the emergency services organization with 
which the .ffiai-Y-Hi~HH- filil'IEJ tA~£-t-is aff il \ate<! h_Q.il.Hh 
care provider was officially res_p.QilQ_i,ng; 

.1gl. the names and phq_ne numbers of tJl~esigoate_ci .. 9U i£g!: 
and the alternate; 

.Lhl the address of the designated officer _t_Q_.\:')J_is_h__t;hg 
written notification required by 50-16-7Q.:f_(_2) (c), MCA~.L~._tp~be 
sent; and 

ftJtili the signature of the efllerEjel'ley ...,.,..,.,i,_,ec•··provide!'" 
designated officer filing the report. 

+trill A copy of the required form is availuble from 
the department's Emergency Medical Services bureau, cogswell 
Building, Capitol Station, Helena, Montana 59620 [phone: 406-
444-3895) . 

.L!l. An emergency service provider s)JoulcL___!;,g_t;_j_~ not 
required to, notify his/her designat~d officer ~ithin 72 hou~~ 
after the exposure if s/l}e wishes <L.T~QQ..J::1__Q.f_.e_>;J:l9_Sl,l!:~L to_ b_e 
_Liled. 

1.2.1 It is the department's interpretation th<tt._!:bg 
information that 50-16-702 (c). MCA, requires a healt_I:L_C_11ll 
facility to provide to a designated offi9er in response to t~ 
filing with the facility of a report of exposure is limited to 
information related to the health care facility stay directly 
resulting from the incident that generated the expo§~~g 
not to any subsequent emergency transport to that (acil i ty 
involving the same patient and the same emergell£Y_ .medi~~l 
service. This inter.m-.et~t.iQn_t;.; advis_ory .Q!11Y .. _.antl not binding 
upon anyone. 
AUTH: 50-16-705, MCA; IMP: 50-16-702, 50-16-705, MCA;_ 
subsection C5! of this rule is ad_\fJ..§Q.ry _on_l_y _ __l;l_ut .may _he_ ~ 
correct interpretation o.f.~~-~.,_ 

16,30. 804 RECOMMENDED MEDICAL PRECAUTIONS At!.f? TRE~Tl"!!;;NT 

(1) At a minimum, a health care facility that notifies a 
1""£"01'1 wAo llas filed -a-~rt--Qf--llrtfH-ot<'<.'t<><l eY.posHn• that 

~-'i/l;o/~1 1"-1i\P Nut i<"r.' "'J('. 1 L-)·-tlSS 
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i'lelsl'le in fast has lleelt eMpeseEI Ee the designated officer of 
the emergency services provider who attended a patient prior to 
or during transport or who transported a patient who has been 
diagnosed as haying one of the infectious diseases listed in 
ARM 16.30.801 ~ ~ recommend te thaE ~ersen that th§ 
exposed emergency services provider take the medical precau­
tions and treatment: 

(a) specified in Control of Communicable Diseases in M<Hl, 
An Official Report of the American Public Health Association, 
~12th Edition, 19&5 90; and 

(b) other additional medical precautions and treatment 
prevideEI te recommended by the health care facility by--the 
Ele~artMent 1 if any. 

( 2) Wl\efle'/er ehan<Jes in Ehe etar~EiarEie e it eEl i~abeve 
beee~e flatienally aeeeptaele afld reesfflmenEieEI, the d~nt 
will ~retiEie health eare faeilities with tl\ese el\an<Jes, and 
these faeilitiee eheuld iR turn reee~~end the ~pdttt~eeau­
tisfts altEI treet~eltt te persens filiHIJ reperte sf ~np~eeted 
elfpseure The designated officer must then forward these 
reco!D!Dendations to the emergency medical seryices provigJ"_!:_{sL 
who was/were exposed. 

( 3) The department hereby adopts and incorporates by 
reference "Control of Communicable Diseases in Man, An Official 
Report of the American Public Health Association", l-4-tfl 151:,!} 
edition, 19&5 90, which lists and specifies control measures 
for communicable diseases. A copy of "Control of Communicable 
Diseases in Man" may be obtained from the American Public 
Health Association, 1015 15th street NW, Washington, DC 20005. 
AUTH: 50-16-705, MCA; IMP: 50-16-703, 50-16-705, MCA 

4. Amendment of rules 16.30.801-16.30.804 is necessary 
in order to incorporate changes made by Chapter 476, Laws of 
1993, to Title 50, Chapter 16, part 7, MCA, concerning exposure 
of emergency medical providers to certain specified communica­
ble diseases. Also, the addition of diseases to those already 
listed in ARM 16.30.801 is necessary in order to incorporate 
all of the infectious diseases specified in rules [59 fR 13424] 
implementing the federal Ryan White CARE Act (P.L. 10l-3R1), 
thereby allowing the Governor to certify that Montima is 
substantially in compliance with that Act and avoiding opplica­
tion of the federal law and rules within Montana. 

5. Rule 16.30.805, which can be found on page lG-1378 of 
the Administrative Rules of Montana, is proposed to be repealed 
because its requirements are currently outside of the depcnt­
ment's statutory rulemaking authority. 
AUTII: 50-16-703 and 705, MCA; IMP: 50-16-702 anJ 703, MCA 

6. Interested persons may submit their data, views, or 
arguments concerning the proposed amendments, either orally or 
in writing, at the hearing. Written data, views, or arguments 
may also be submitted to Drew Dawson, Chief, Emergency Medical 
Services Bureau, Department of Health and Environmental 
Sciences, Cogswell Building, Capitol Station, Helenn, Montana 
59620, and must be received no later than 5 p.m., June 10, 
1994. 

7. Ellie Parker has been designated to preside over and 

MAH Nc•t icc' N". 1 G-2-4S5 
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conduct the hearing. 

Certified to the Secretary of St<~ te __ __l'l_aL :> ~- ~_';1'!..1_ __ • 

q_ ', / l .l / ·1 1 '·i ,", P ~;I I ·,' r i1 . 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the repeal of 
rules 16.32.356 and 16.32.357 and 
new rules I-XI dealing with ) 
licensure of adult day-care centers) 

To: All Interested Persons 

NOTICE OF PUBLIC 
HEARING FOR PROPOSED 
REPEAL OF RULES AND 

ADOPTION OF NEW RULES 

(Adult Day Care) 

1. On June 3, 1994, at 1:00 p.m., the department will 
hold a public hearing in Room C209 of the Cogswell Building, 
1400 Broadway, Helena, Montana, to consider the repeal and 
adoption of the above-captioned rules. 

2. The rules, as proposed to be adopted, appear as 
follows: 

RULE I GENERAL SERVICES. ADMINISTRATION AND STAFFING 
(1) An adult day-care center shall provide the staff 

assistance to clients that each requires for activities of 
daily living, including but not limited to eating, walking, 
and grooming. 

( 2) If an adult day-care center is operated on the 
premises of another licensed health care facility: 

(a) the center may provide to day-care clients any of 
the services for which the other facility is licensed, sub­
ject to the limitation that overnight service to a client may 
be provided for no more than 7 successive nights; 

(b) adequate facilities and staff must be provided to 
prevent overcrowding or diminished services to the residents 
or inpatients of the latter facility; and 

(c) the center must identify, in writing, those person­
nel responsible for operating its programs. 

(3) An adult day-care center that is not operated on 
the premises of another licensed health care facility may not 
provide overnight service. 

(4) The center must provide recreational and social 
activities for clients, post a calendar of those activities 
where clients can see it, and retain a copy of each calendar 
for at least 1 year after the date of the last event recorded 
on it. 

(5) An adult day-care center must set aside one room 
tor resting for every five clients, must furnish ei\ch such 
room with at least one bed or lounge chair, and mtlst provide 
blankets and pillows for the resting room. If the center has 
a bed or beds in the resting room, it must: 

(a) keep each bed dressed in clean bed linen in good 
condition; 

(b) keep on hand a supply of clean bed linen sufficient 



to change beds often enough to keep them clean, dry, and free 
from odors; and 

(c) provide each bed with a moisture-proof m~ttrc~s or 
a moisture-proof mattress cover and mattress pad. 

(6) There must be a written agreement between the cen­
ter and each client or other person responsible for the cli­
ent pertaining to cost of care, type of care, services to be 
provided, and the manner by which the responsible party will 
be notified of significant changes in the client's condition 
and the need to seek emergency care for the client. 

(7) The family member or other person responsible for a 
client must be notified promptly if the client is removed 
from the center. A notation of the date of the contact and 
the person contacted must be made in the client's record. 

(B) Each client must have access to ~ telephone ,,t a 
convenient location within the center. 

(9) The center shall make adequate provisions for iden­
tification of client's personal property and for safe-keeping 
of valuables, including keeping an accounting of any personal 
funds handled for the client by the center. 

(10) A client who is ambulatory only with mochanical 
assistance may not be kept above the ground floor of tiH' 
center. 

(11) Each adult day-care center must employ a manager 
who must be in good physical and mental health, bo of reputa­
ble and responsible moral character, and exhibit concern for 
the safety and well-being of clients, and who: 

(a) is at all times responsible for the center and 
ensures appropriate supervision of the clients; 

(b) is at least 21 years of age; 
(c) has completed high school or has a general educ~­

tion development (GED) certificate; 
(d) has knowledge of and the ability to conform to the 

applicable laws and rules governing adult day-care centers; 
and 

(e) has not been convicted of a crime involving vio­
lence, fraud, deceit, theft, or other deception for which 
s/he is still under state supervision. 

(12) The owner of an adult di'!y-care center who moets 
the QUi'llifications listed in (11) i1hovP m,,y s0rV0 ,-,;, th0 
mani'lger. 

(13) The manager must: 
(a) oversee the day to day operation of the center, 

including, but not limited to: 
(i) services to clients; 
(ii) record keeping; and 
(iii) employing, training andjor supervising employees. 
(b) protect the safety of clients; 
(c) be familiar with and assure complii'lnce with the 

depi'lrtment's standards ~nd rules rel~ting to ~dult dny cAre; 
(d) post the current license at all times ~t ~ pl~ce 

in the center that is conspicuous to the public; 
(e) provide documented orientation to i"lll <:>mployecs 

that includes informi"ltion on the following: 

'I- .. i I ' ',, l 
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(i) an overview of the center's policies and proce­
dures manual and a presentation regarding how the policies 
and procedures are to be used and implemented; 

(ii) a review of the employee's job description; 
(iii) services provided by the facility; 
(iv) simulated fire prevention, evacuation, and disas­

ter drills; 
(v) basic techniques of identifying and correcting 

potential safety hazards in the facility; and 
(vi) emergency procedures, such as basic first aid. 
(f) review every accident andjor incident causing 

injury to a client or employee, take appropriate corrective 
action, and ensure that a record of all accidents and/or 
incidents and the corrective measures taken is maintained; 

(g) notify the nearest peace officer, law enforcement 
agency, or protective services agency whenever there is rea­
son to believe that a client has been subjected to abuse, ne­
glect, or exploitation; require and encourage the center 
staff to report observations or evidence of abuse; and inves­
tigate and take corrective action as indicated; 

(h) ensure that the center has a policies and proce­
dures manual that governs the operations of the center, that 
is available to and followed by all employees, and that is 
available to clients upon request; 

(i) maintain a personnel record for each employee, 
including for substitute personnel, that meets the require­
ments of [Rule III(3)], and retain it for at least 1 year 
after the employee terminates employment; 

(j) maintain a list of the names, addresses, and tele­
phone numbers of all employees, including substitute person­
nel, and ensure that all such lists for the prior 12 months 
are retained on the premises; and 

(k) maintain an ongoing census of clients, documenting 
their attendance, and retain census data covering ~t least 
the past 12 months • 

..(J.ll Any employee having respons.!bili_t_y__ fQI" . ....£l.i.,nt:s 
must be at least 18 years of age. 

1l2l At least one employee must be present at the cen= 
ter at all times in which a client is present at the center~ 

.Llll Written daily work schedules for employees showi.ng 
the personnel on duty at any given time must be k~_At_jg~§~ 
1 year. 

D2l The individual in charge of each wo_rk sb.if)::~_§b<!ll 
have keys to all doors in his/her possessi9~ 

.Llll The center must at all times employ suffici-ent 
staff to provide the services reguire<L_hy__1h~--nu!!)bes_ a.nd 
characteristics of its clients. 
AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA 

RULE II FOOD SERVICE (1) An adult day-care center 
must provide: 

(a) at least one meal a day to clients who st~y nt the 
center up to 10 hours; 

(b) two meals per day to clients who stay at the c~ntPr 



over 10 hours; 
(c) three meals per 24-hour period to overnight cl i­

ents. 
(2) Snacks must be offered between meals. 
(3) The center must establish and maintain standards 

relative to food sources; refrigeration; refuse handling; 
pest control; storage, preparation, procuring. serving, and 
handling food; and dishwashing procedures that are sufficient 
to prevent food spoilage and the trilnsmission of infectious 
disease, including the following: 

(a) Food must be obtained solely from sources that 
comply with all laws and rules relilting to food ilnd food 
labeling; 

(b) The use of home-canned foods is prohibited; 
(c) If food subject to spoilage is removed from its 

original container, it must be kept sealed and lab0led; ,,ncl 
(d) Food subject to spoilage must be dated. 
(4) Foods must be served in amounts and a Vi"lriety to 

meet the nutritional needs of each client. 
( 5) Foods must be cut, chopped, and ground to m<'<'t 

individui"!l needs. 
(6) Potentially hazardous food, such ilS mc.at and milk 

products, must be stored at 45"F or below. Hot food must be 
kept at 140°F or above during prepi"lration and serving. 

( 7) Freezers must be kept at a temperature of 0' F or 
below and refrigerators must be kept at a temperature of 45"F 
or below. Thermometers must be placed in the warmest area of 
the refrigerator and freezer to assure proper temperature. 

(8) Produce, food, and containers of food must be 
stored a minimum of 6 inches above the floor in a manner that 
protects the food from splash and other contamination. 

(9) Employees shall maintain a high degree of personal 
cleanliness and shall conform to good hygienir prac·tire dur­
ing all working periods in food service. 

(10) No food service employee who is either infected 
with a disease in a communicable form that cAn be transmitted 
by foods, a carrier of organisms that cause such ~ dise~se, 
or afflicted with a boil, an infected wound, or ,,n acute 
respiratory infection, may work in the food service area in 
any capacity in which there is a likelihood of t.hZJt per!;on 
contaminating food or food-contact surfaces with pathO<Jl'tlic· 
organisms or transmitting disease to other persons. 

(11) Tobacco products may not be used in the food prep­
aration and service areas. 

(12) If an adult day-care center contr~cts with another 
establishment to prepare food for the clients, a record of 
each such contract must be maintained for at least 1 year. 
AUTH: 50-5-lOJ, MCA; IMP: 50-5-lOJ, MCA 

BlJLF II I CLIENT __ l\]l_D____E_I;;_8@_f'!_~_f.1..__RfC.QRDS ( 1 ) An .1du l t 
day-care center shall prepare a record for ''"ch client com­
posed of at least the following information: name; adclt-ess; 
sex; social security number; date of birth; marital status; 
insurance or financial responsibility inforrn,~tion; r~ligiou'~ 

q- ', / I .' (~ I 
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affiliation; next of kin; the first day or service and the 
last day of service; the client's physician's name, address, 
and telephone number, if appropriate; required medications, 
if applicable; the date and time of visit to or hy hisjher 
physician; and a record of medications taken by the client as 
required in (RULE IV(3)]. 

(2) The center shall retain all client records for no 
less than 5 years following the last day of service to the 
client or the client's death, whichever date is earlier. 

( 3) The center must maintain a personnel record for 
each employee, including for substitute personnel, that in­
cludes at least the following: 

(a) employment application; 
(b) employment contract; 
(c) TB test records; 
(d) references; 
(e) performance appraisals; and 
(f) a description of any significant incident involving 

both the employee and a client and its consequences. 
AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA 

RULE IV MEDICATIONS ( 1) If a client is required to 
take medication while at the center, the client must be capa­
ble of taking his/her own medications, with the following 
assistance from staff: 

(a) reminding the client to take the medication at the 
proper time; 

(b) removing medication containers from storage; 
(c) assisting with removal of a cap; 
(d) guiding the hand of the client; and 
(e) observing the client take the medication. 
(2) All medications must remain in lock"d storag9 until 

the client is discharged. 
(3) The center must maintain for each client a medica­

tion administration record listing all medications used and 
all doses taken or not taken by the client. 
AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA 

RULE V POLICIES AND PROCEDURES 
have a written policies and procedures 

(a) be available to and followed 
(b) be available to clients upon 
(c) include the following: 

( 1) The center shall 
manual that must: 
by all personnel; 
request; 

(i) a description of all services provided to 
clients; 

(ii) policies and procedures ensuring the confi­
dentiality of client records and safeguarding against 
loss, destruction, or unauthorized use of those records; 

(iii) infection control policies and procedures 
meeting the requirements of (Rule VI); and 

(iv) a disaster and fire plan meeting the require­
ments of [Rule IX]. 
(2) If an adult day-care center is operated on the 

premises of another licensed he a 1 th care facility, the cen-

~1i\l< Nuticc N". 16-2-456 '1 ~· ,~, I 1 ;> I 'I ·1 
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ter•s manual may refer to the policies and procedures of the 
other licensed health care facility, as appropriate. The 
center manual must also include policies and procedures which 
are applicable to the center itself and which rr>flC>ct how 
services between the two facilities are intcgrRtrd. 
AUTH: 50-5-103, MCA; IMP: 50-5-lOJ, MCA 

RU~~~IFECTI0~9NTR~~ (1) An adult day-care cen­
ter must ensure that each of its employees provides thC> cen­
ter, prior to the time of employment, with documentation from 
a physician stating that the employee is free from communica­
ble tuberculosis, and with the same doc:umenti'ltion ,1nnuaJ ly 
thereafter. 

( 2) The center must ensure that, on th" first day of 
service and annually thereafter, each client in thi'!t center 
provides documentation from a physician showing that the cli­
ent is free from communicable tuberculosis. 

(3) The adult day-care center must establish and main­
tain infection control policies and procedures sufficient to 
provide a safe environment and to prevent the transmission 
of disease. Such policies and procedures must include, at a 
minimum, the following guidelines: 

(a) Any employee contracting a communicable disease 
that is transmissible to clients through food handling or 
personal care may not appear at work until the infectious 
disease can no longer be transmitted. The decision to return 
to work must be made by the manager in accordance with the 
policies and procedures instituted by the center; and 

(b) If, after admission, a client is suspected of hav­
ing a communicable disease that would endanger the hralth and 
welfare of other clients, the manager shall contact the cli­
ent's physician and shall ensure that appropriate safety 
measures are taken on behalf of that cl lent and thr othr>r 
clients. 
At!TH: '50-5-lfl'l, MCA; IMP: 50-5-103, MCA 

( 1) EcH'h adu 1 t 
day-care center shall have a written maintenance program 
describing the procedures that must be utilized by mainte­
nance personnel to keep the building and equipment in repair 
and free from hazards. 

(2) All electrical, mechanical, plumbing, fire protec­
tion, heating, and sewage disposal systems must b<:> k<:>pt in 
operational condition. 

(3) The temperature of hot water supplied to hnndwnsh­
ing and bathing facilities must not exceed 120°F. 

(4) An adult day-care center shall provide housckerpinq 
services on a daily basis or as needed. 

(5) Cleaners used in cleaning bathtubs, showers, sinks, 
urinals, toilet bow.ls, toilet seats, and floors must contain 
fungicides or germicides with current EPA r0<Jio;tr,tion for 
that purpose. 

(6) Floors must bP covered with an rilsi ly ,.lf•,)th1hlC> 
COVf'ring. 

(\- ~, I 1 ,' / (~ 1 ]I. 
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(7) Carpets are prohibited in bathrooms, kitchens, 
laundries, or janitor closets. 

(8) Walls and ceilings must be kept in good repair and 
be of a finish that can be easily cleaned. 

(9) An adult day-care center must be k£>pt c 1 ean i"lnd 
free ot odors. Deodorants may not be used for odor control 
in lieu of proper ventilation. 
AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA 

RULE VIII ENVIRONMENTAL CONTROL (1) An adult day-care 
center must be constructed and maintained so as to prevent 
entrance and harborage of rats, mice, insect!', f 1 irs, or 
other vermin. 

(2) Hand cleansing soap or detergent and individual 
towels must be available at each sink in the center. A waste 
receptacle must be located near each sink. 

(3) A minimum of 10 foot-candles of light must be 
available in all rooms and hallways, with the following ex­
ceptions: 

(a) All reading lamps must have a capacity to provide a 
minimum of 30 foot-candles of light; 

(b) All toilet and bathing areas must be provided with 
a minimum of 30 foot-candles of light; 

(c) General lighting in food preparation areas must be 
a minimum of 50 foot-candles of light; 

(d) Hallways must be illuminated at all times by at 
least a minimum of 5 foot-candles of light at the floor. 
AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA 

RULE IX PISASTER ANP FIRE PLAN (1) An adult day-care 
center shall develop a disaster and fire plan in conjunction 
with other emergency services in the community that includes 
a procedure that will be followed in the event of a natural 
or human-caused disaster. This plan must be included in the 
center's policies and procedures manual. 

(2) An adult day-care center shall conduct a drill of 
such procedure at least once a year. After a dt i \ l, the 
center shall prepare and retain on file a written report 
including, but not limited to, the following: 

(a) date and time of the drill; 
(b) the names of staff involved in the drill; 
(c) the names of other health care facilities, if any, 

that were involved in the drill; 
(d) the names of other persons involved in the drill; 
(e) a description of all phases of the drill procedure 

and suggestions tor improvement; and 
(f) the signature of the person conducting the drill. 

AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA 

EJ11E X Ll\UNOR¥ (1) If an adult day-care centr'r that 
is not located on the premises of another 1 icensed health 
care facility elects to process its laundry on the center 
site, it must: 

(a) set aside and utilize an areil solely for lounclry 



purposes; 
(b) equip the laundry room with a mechanical washer nnd 

a dryer vented to the outside, handwashing facilities, a 
fresh air supply, and a hot water supply system that supplies 
the washer with water of at least 110"F during each use; 

(c) have a separate area or room designed for use as a 
laundry, including an area for sorting soiled and clean linen 
and clothing. No laundry may be done in a food preparation 
or dishwashing area; 

(d) provide well-maintained containers to ntore and 
transport laundry that are impervious to moisture , keeping 
those used for soiled laundry separate from those used for 
clean laundry; 

(e) dry all bed linen, towels, and wash cloths in the 
dryer; 

(f) protect clean laundry from sources of contamina­
tion; and 

(g) ensure that center staff handling Jnundry cover 
their clothes while working with soiled laundry, use separate 
clean covering for their clothes while handling clean laun­
dry, and wash their hands both after working with soiled 
laundry and before they handle clean laundry. 
AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA 

RULE XI CONSTRUCTION (1) Any construction of or al­
teration, addition, or renovation to an adult day-care center 
must meet all applicable local building and fire codes ~nd be 
approved by the officer having jurisdiction to determine if 
the building codes are met by the facility and by the state 
fire marshal or his/her designee. 

(2) An adult day-care center must have an annual fire 
inspection conducted by the appropriate local authorities and 
maintain a record of such inspection for nt lca"t 1 yenr 
following the date of the inspection. 
AUTII: 50-5-103, MCA; IMP: 50-5-103, MCA 

3. The department is proposing these new rules because 
they are needed to update the current standards governing 
adult day-care centers. In addition, because the current 
rules cross-reference to a number of personal care rules that 
w i 11 soon be proposed to be repealed, the adu 1 t day-care 
rules are being revi~ed to eliminate those cross-referencess. 

4. Rules 16.:f2.356 and 16.32.357, which may be found 
on pages 16-1496 and 16-1497, respectively, of the Adminis­
trative Rules of Montana, are proposed to be r0pealed because 
all of the adult day-cilre standard~ are to be moved to a 
separate sub-chapter, a measure that necessitates moving the 
above two rules from Title 16, chapter 32, sub-chapter 3, to 
the new subchapter. The mechanism for doing so is to repeal 
the existing rules and reincarnate them as new rules. There­
fore, rule 16.32.356 is, with amendments, new Rule I in this 
notice, and rule 16.32.357 is Rule II, also with amendments. 
'rhc• <lllt"hf rlt)' fer the repeal lS 5()-r,-lQJ ,l!H] th'.' rule.::; lf• )H' 

rr•p('.-1i('d imt'lt'l:H'nt r>0-ri~1f)~, ){l} ,l.nd )f).1, f'.h._'l\. 
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5. Interested persons may submit their data, views, or 
arguments concerning the proposed amendm~nts and new rules, 
either orally or in writing, at the hear1ng. Written data, 
views, or arguments may also be submitted to Denzel Davis, 
Department of Health and Environmental Sciences, Cogswell 
Building, Capitol Station, Helena, Montana 59620, and must be 
received no later than June 9, 1994. 

6. cynthia Brooks has been dcsiqnntcJ to prcsiJP ovrr 
and conduct the hearing. 

Certified to the Secretary of State May 2, 1994 

:;;;;;;J~ 
Eleanor Par er, DHES Attorney 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rule 46.10.403 
pertaining to AFDC standards 
and payment amounts 
concerning shared living 
3rr0nqcments 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING 011 
THE PROPOSED AMENDMENT OF 
RULE 46.10.403 PERTAINING 
TO AFDC STANDARDS AND 
PAYMENT AMOUNTS CONCERNING 
SHARED LIVING ARRANGEMENTS 

1. On June 2, 1994, at 9:30a.m, a public hearing will be 
held in the auditorium of the social and Rehabilitation Services 
Building, 111 sanders, Helena, Montana to consider the proposed 
amendment of rule 46.10.403 pertaining to AFDC standards and 
payment amounts concerning shared living arrangements. 

The Department of Social and Rehabilitation Services will 
make reasonable accommodations for persons with disabilities who 
wish to participate in this public hearing. If you request an 
accommodation, contact the department no later than 5:00p.m. on 
May 24, 1994, to advise us of the nature of the accommodation 
that you need. Please contact Dawn Sliva, P.O. Box 4210, 
Helen,, MT 59604-4210; telephone (406) 444-5622; FAX (40G) 444-
lg7[). 

2. The rule as proposed to be amended provides as 
follows: 

~_§_,_.l.Q~_403 TABLE QF ASSIST!\l!Qt_ STANDARQQ ( 1) 1l1e tables of 
assistance standards contain the income and grant limits for 
assistance units according to the number of persons a'l'ta in ttt!it 
il§.§.i.sta!'lce unit, whether --~ the assistance unit has a 
shelter obligation·r _,___g_nd whether the assist"ance ur~i_t __ ..§.h<ire_,;_j ts 
Plil<;:E'_c_r;;L__resig~.!J.Ce with persons who are. nQ!___m§mber§._Q_f.. th"1 
<!§.!? !st<;~J]c;:_EL_Jllll_i,!llil whO~ll£QJ!le and resO'll'.Q§.? ___ ,:lr.L. not 
cons ide red in determining the ass~nc~ni t' !'; _ _g_r:,wL 

l~_l_____t,_n as? istance ur.i t is considerg<;l_l_Q__h_ay~ _ ___Q____J;bf'11 t~.!: 
g_Qligation if a member_Qf___the assistance uni!;._i~bligated tQ 
meet any portion of the shelter expen_ses of the assistance 
unit's place of residence. such as rent. a house payment. 
mortggge payment, real property taxes Qr home owner's insurance, 
mobil~_h.ome lot rent, or utilities such as heating fuel. water 
gLJJ~ssistance unit receiving a government rent or 
DQusing subsidy is considered to have a shelter oblig~ion ~Y~n 
~-!'\.§.§<istance unit's share of the rent or housing_J2l\vrner!t_t_§ 

l.Z.l The gross monthly income standards. net monthly income 
§tandards, and maximum pavment amounts used to determin~_j:_hg 
o"' ? .. ~--~?J ci_IJ <;:.<L U n i t_'_§_e_! ig i b i l tty_a_illLg_r ant amQldn t a r.'Lil ~ o _1_1 9W'?_: 

'l- ' ' I 1 q ) 
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Cal The standards and pavment amounts designated "with 
shelter obligation" are used if the assistance unit has a 
shelter obligation as defined in subsection (ll (al but does not 
share its place of residence with persons who are not me~§ ___ o_f 
the assistance unit and whose income and resources are DOt 
considered in determining the assistance unit's grant. 

(bl The standards and payment amounts designated "in 
shared shelter" are used if the assistance unit has a stl..tii.tl 
obligation as defined in subsection Cll Cal and shares its place 
of residence with persons who are not members of the assistance 
unit and whose income and resources are not considered in 
determining the assistance unit's grant. except in the following 
~ 

lil any of the persons with whom the assistance unit 
shares a place of residence receives supplemental securin 
income ISS!); 

(iil the assistance unit receiyes a government rent or 
housing subsidy; 

Ciiil any of the other persons with wbom the assistance 
~nit shares a place of residence also receiyes AFPC; 

(ivl there is a b9na fide landlord-tenant relationship 
petween the assistance unit and the person or persons with whom 
it shares a place of residence, A b9na fide landlord-tenant 
relationship means there is a written agreement petween a 
landlord who owns the property and a tenant in which the 
landlorg qiyes the tenant temporary possession and use of real 
property for a specified sum of money; 

(vl a member of the assistance unit provides necessary 
in-home medical care to a relative who is 60 years of age or 
ol_der; 

(vi) a member of the household who is not included in t.!:lg 
assistance unit provides child care which enables a member of 
the assistance unit to attend school or iob training or maintain 
gainful employment; or 

cvii) any of the persons with whom the assistance unit 
shares a place of residence receives food stamps as a separat_~ 
household. 

(c) The standards and payment amounts designated "with 
she1t!:r opligation" are used if the assistance unit has <~, 
shelter obligation as defined in subsection Cll Ia) and shares 
its place of residence with persons who are not members of the 
assistance unit and wbose income and resources are not 
considered in determining the assifttance unit's grant. and any 
of the conditions specified in subsections (2llb) Cil through 
C2) (b) <vii) applies. 

(~1) Monthly gross income as defined in ARM 46.10.505 is 
compared to the gross monthly income (GMI) standard and, after 
specified disregards, to the net monthly income (NMI) standard. 
If the assistance unit's gross income exceeds the GMI standard 
or their net income exceeds the NMI standard, the assistance 
unit is ineligible for assistance. At application, income is 

() .-, / ] ,l I C) •1 



compared to the standards prospectively using income reasonably 
expected to be received in the first two benefit months. After 
the initial two benefit months, subsequent payments are computed 
retrospectively based on income actually received in the budget 
rnont:n. If income is reported or discovered after benefits have 
been issued, this income is compared to the standards retrospec­
tively in the budget month. Monthly income is compared to the 
full standard even though the payment may only cover part of the 
month. If monthly income exceeds either the GMI or NMI 
standards, the assistance unit is not eligible for any part of 
thP benefit: month. The assistance unit may also be ineligible 
~s provided in subsection (3!) of this rule. 

(a) Gross monthly income standards to be used when adults 
are included in the assistance unit are compared with the 
assistance unit's gross monthly income as defined in 1\RM 
46.10.505. 

GROSS MONTHLY INCOME STANDARDS TO BE USED WHEN I\!"Jl,J);/!'.SL~81'; 

JR~~UDED IN THE A~~i~IAllC~ UNII 

No. Of 
P0rsons 

in 
!iDU§gb_Qlq 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 

With 
Shelter 

Obligation 
Per Month 

$ 553 
749 
945 

1,140 
1,336 
1,532 
1,726 
1,922 
2,015 
2' 103 
2,181 
2,261 
2,329 
2,396 
2,461 
2,516 

In 
~ 
Shelter 
!er~nth 

Ill 
lll 

L.ll1_ 

.L...ll.2 
l~~U 
L.IU. 
.L.2.1.1 
1_,015 
1...lQ1 
l.....l2.Q 

2......ll.1 
~ 
2.416 
L-!.!!..2. 
£...2.tl 

Without 
Shelter 
Obligation 

Per Month $202 __ _ 

326 
446 
564 
675 
779 
884 
991 

1,073 
1,162 
1,240 
1,319 
1,388 
1,454 
1,519 
1' 574 

Subsection (2) (b) remains the same in text but is 
renumbered ( 3) (b) • 

(c) Net monthly income standards to be used when adults 
are included in the assistance unit are compared with the 
assistance unit's net monthly income as defined in ARM 
46.10.505. 

lJ- S / l 2 / r1 -l 



-1267-

N~I MON'IHLX IHkQME ~IAHOARD~ IQ aE Y~E~ HUEH At1!.1LlS ARE 
INCL!.lt1EQ IN tH~ ASSl~tAN~~ UHII 

No. Of With .l.n Without 
Persons Shelter ~ Shelter 

in Obligation Shelter Obligation 
HousgholQ P!i!r MQntn fer M!j!nth Per Month 

1 $ 299 2M $ 109 
2 405 lll 176 
3 511 HQ 241 
4 616 ~ 305 
5 722 ~ 365 
6 828 aQ.Q. 421 
7 933 ll2 478 
B 1,039 J......Q.ll 530 
9 1,089 1....Qil 580 

10 1,137 l....lll 628 
11 1,179 Lll.l 670 
12 1, 222 l.....2M 713 
13 1,259 .L.ll2 750 
14 1,295 .l.....lll 786 
15 1,330 l.....llQ 821 
16 1,360 1. 352 851 

Subsections (2) (d) through (4) remain the same in text but 
are renumbered (3) (d) through (5). 

(a) Maximum payment amounts to be used when adults are 
included in the assistance unit are compared to the difference 
between the assistance unit's net monthly income and the net 
monthly income standard defined in ARM 46.10.505. 

No. of With With Without Without In 
Peraona Shelter Shelter Shelter Shelter sh«ed 

in Obligation Obligation Obligation Obligation ~ 
Household l'!!r Month Per Da;t l'!!r Month fer Da:~: l'er !:!onth 

1 235 7.83 86 2.87 ~ ill 
2 318 10.60 138 4.60 ill 
3 401 13.37 189 6.30 366 
4 484 16.13 239 7.97 ii2. 
5 567 18.90 287 9.57 .211 
6 650 21.67 330 11.00 617 
7 732 24.40 375 12.50 lQQ 
8 816 27.20 416 13.87 ill 
9 ass 28.50 455 15.17 ill 

10 893 29.77 493 16.43 ill 
11 926 30.87 526 17.53 2Ql 
12 959 31.97 560 18.67 ill 
13 988 32.93 589 19.63 ill 
14 1,017 33.90 617 20.57 ill 
15 1,044 34.80 644 21.4 7 1.&<2 
1G 1,068 35.60 668 22.27 L.ll21 
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Subsection (4) (b) remains the same in text but is 
renumbered (5) (b). 

AUTH: sec. :;13-4-21;! and 53-4-~U MCA 
HlP: Sec. ;>_l-4-2U and 2]-.i.::ll.l MCA 

3. The November Special Session of the 53rd Montana 
Legislature directed the department in House Bill 2, Section 15, 
to reduce by $50 per month the assistance grants of Aid to 
Families with Dependent Children (AFDC) recipients who share 
living arrangements with anyone who is not in the assistance 
unit or whose income and resources are not considered in 
determining the assistance unit's grant. The legislature 
adopted the policy of reducing grants for recipients with shared 
living arrangements because recipients who share shelter 
expenses with other individuals spend less on shelter expenses 
and therefore need less assistance to provide basic necessities 
for their families. 

House Bill 2 provides for exceptions when AFDC recipients share 
living quarters with a household receiving supplemental security 
Income (SSI), where AFDC recipients live in government-subsi­
dized housing, and where two or more AFDC assistance units share 
living quarters. It also directs the department to apply for 
federal approval of hardship exceptions to this policy in 
addition to the exceptions required by House Bill 2. 

Federal regulations governing the AFDC program at 45 C.F.R. 
?JJ.20(a) (5) give states the option of prorating allowances in 
the AFDC need and payment standards for shelter and utilities 
when the AFDC assistance unit lives together with other 
individuals as a household. Section 233.20(a) (5) provides that 
a state choosing this option must prorate the need standards as 
well as the payment standards. 

Section 233.20(a) (5) also provides that a state choosing to 
reduce payments to households who live with other individuals 
must make an exception when a bona fide landlord-tenant 
relationship exists or where the living que1rters are being 
shilred with a household receiving SSI. 

The amendment of ARM 46.10.403 is necessary to implement the 
policy mandated by the Legislature in House Bill 2. Because the 
federal regulations require the proration of the need standards 
as well as the payment standard for AFDC recipients sharing a 
residence, the gross monthly income standards and net monthly 
income standards must be adjusted for recipients sharing a 
residence as well as the maximum payment amounts in ARM 
46.10.403. 

(j_ s 'I 1 ) I!") l ·1 (,- .) -7 7 3 
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ARM 46.10.403 as amended will define in what circumstances an 
AFDC assistance unit's grant will be reduced and the exceptions 
to the policy of reducing the grant due to a shared living 
arrangement. In addition to the exceptions specifically 
required by the federal regulation, the rule will also provide 
for hardship exceptions. The Legislature in H. B. 2 directed the 
department to make exceptions in case of hardship without 
specifying what circumstances would constitute a hardship. The 
department has determined that an exception should be in 
situations where the assistance unit is providing in-home 
medical care to an elderly relative, where the individual 
sharing a residence with the assistance unit is providing 
necessary child care, and where the individuals sharing the 
residence with the assistance unit receive food stamps as a 
separate household. 

ARM 46.10.403 currently contains different gross and net income 
standards and payment amounts depending on whether the household 
has a shelter obligation. However, the rule currently does not 
define what constitutes a shelter obligation. The department is 
now taking this opportunity to state what constitutes a shelter 
obligation. 

This notice replaces the Notice of Public Hearing on the 
Proposed Amendment of Rule 46.10.403 pertaining to AFDC Income 
Standards and Payment Amounts published on February 10, 1994 at 
page 278 of the 1994 Montana Administrative Register, issue 
number 3. Following the publication of that notice, several 
comments were received that the policy expressed in the proposed 
rule would be difficult to administer and hence would be error 
prone. It was further noted that the policy outlined in the 
proposed rule contained too many loopholes whereby recipients in 
shared living arrangements could avoid the $50 grant reduction 
mandated by the legislature. To correct these deficiencies the 
department is replacing the previous rule notice with this new 
rule notice. 

It should also be noted that the changes proposed on this notice 
are unrelated to other changes to the AFDC standards and payment 
amounts proposed in the rule notice published on April 28, 1994 
at page 1090 of the 1994 Montana Administrative Register, issue 
number 8, which proposed increases in all the standards and 
payment amounts due to increases in the federal poverty levels 
on which the standards and payments are based. This rule 
notice, on the other hand, proposes to create new standards and 
payment amounts applicable to recipients with a shelter 
obligation who share their residence with persons not included 
in the assistance unit. 

4. These rule amendments will take effect on July 1, 
1994. 

~11\R Notl<"<' Nr.'. ·lh-;'-77.1 0- s J l) / () 'i 
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5. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to Russell E. 
cater, Chief Legal Counsel, Office of Legal Affairs, Department 
of Social and R~habilitation Services, P.O. Rox 4210, H~l~na, MT 
S9G04-4210, no later than June 9, 1994. 

6. The Office of Legal Affairs, Department of Social and 
Rehabilitation Services has been designated to preside over and 
conduct the hearing. 

.,...--.,-~_::.,')"-'...' ;,, f:' :-:-:-:-'O,~C"--~­
Rule Reviewer 

)_I \ --~c\ 
~ \~ ~ z-.':--c""'-:-.-,_,-~~ 
Director, Social and Rehabilita-

tion Services 

CGrtified to the Secretary of State f'ay -----' 1994. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
adoption of Rule I and the 
amendment of rules 
46.10.108, 46,10.207, 
46.10.403, 46.10.505, 
46.11.120 and 46.11.125 
pertaining to AFDC and food 
stamp monthly reporting 
requirements 

TO: All Interested Persons 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED ADOPTION OF 
RULE I AND THE AMENDMENT OF 
RULES 46.10.108, 46,10.207, 
46.10.403, 46.10.505, 
46.11.120 AND 46.11.125 
PERTAINING TO AFDC AND FOOD 
STAMP MONTHLY REPORTING 
REQUIREMENTS 

1. on June 2, 1994, at 9:15a.m., a public hearing will 
be held in the auditorium of the Social and Rehabilitation 
Services Building, 111 Sanders, Helena, Montana to consider the 
proposed adoption of Rule I and the amendment of rules 
46.10.108, 46.10.207, 46.10.403, 46.10.505, 46.11.120 and 
46.11.125 pertaining to AFDC and food stamp monthly reporting 
requirements. 

The Department of Social and Rehabilitation Services will 
make reasonable accommodations for persons with disabilities who 
wish to participate in this public hearing. If you request an 
accommodation, contact the department no later than 5:00p.m. on 
May 24, 1994, to advise us of the nature of the accommodation 
that you need. Please contact Dawn Sliva, P.O. Box 4210, 
Helena, MT 59604-4210; telephone (406)444-5622; FAX (406)444-
1970. 

2. The rule as proposed to be adopted provides as 
follows: 

fRULE Il REPORTING REQUIREMENTS (1) All applicants for 
or recipients of AFDC assistance must report any change of 
address and any change in income, resources, household composi­
tion, or other circumstances affecting eligibility or benefit 
amount within 10 days of the date the change occurs. 

(2) All AFDC assistance units with earned income expected 
to last at least 3 consecutive months or who live with persons 
with earned income whose income is deemed to the assistance unit 
must also submit a monthly report as provided in subsection (J). 

( 3) The recipient must return the completed monthly report 
by the eighth day of the month after the month for which the 
report is being made. However, if the eighth day of the month 
falls on a day on which the county office is closed, the 
recipient has until 5:00 p.m. on the first day after the eighth 
day on which the county office is open. A completed monthly 
report is one which is signed, has all sections on income, 

.-, '1_> (l1 
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resources, family composition and other relevant information 
affecting eligibility filled out, and provides necessary 
verification. 

(4) Failure to file a timely completed report shall be 
excused if there was good cause for the failure as determined by 
the county director or designee. Good cause means the failure 
was caused by circumstances beyond the recipient's control, 
including but not limited to the following: 

(a) illness or incapacity of recipient; 
(b) family emergency; or 
(c) inclement weather which interferes with mail delivery. 
(5) When an assistance unit required to report 

fails without good cause to file a timely completed monthly 
report, the assistance unit shall not be entitled to the earned 
income disregards provided in ARM 46.10.512 for any wage earner 
in the assistance unit. If a timely report is received but 
adequate verification of all reported earned income is not 
received, earned income disregards provided in ARM 46.10.512 
will be applied to the verified portion of the earned income 
only. 

AUTH: 
IMP: 

Sec. 53-4-212 MCA 
Sec. 53-4-211 MCA 

3. The rules as proposed to be amended provide as 
follows: 

46.10,108 OVERPAYMENTS AND UNDERPAYMENTS Subsections (l) 

through (2) remain the same. 
(3) Cases where the recipient willfully withheld infor­

mation causing overpayment are to be referred to the ~~ 
-Hlt.eo:J:t"it.y audit and compliance bureau for the determination of 
the possibility of fraud. 

Subsections (3) (a) and (3) (a) (i) remain the same. 
( ii) willful failure by the applicant or recipient to 

report changes in income~ ~ resources, household composition, 
or other circumstances affecting eligibility or benefit amount 
within 10 days of the date the change occurs or on a monthly 
r:_~port when required; and 

Subsections (3) (a) (iii) through (3) (c) remain the same. 
+4) 'FI'Ie ae~a:t"tmeRt will natify :t"eei~ieRte every maRt.h e.f 

theiF :t"ee~eneibil~Fe~ertino:J their iReeme as aef~ 
ARM 46olGo5G5 and reseuFees as defines il'l ARM 4&ol0o4G6. 

(a) Reei~iel'lts 111ust re~ert all availaele iReeme aAa 
reeaurees (ineluail'liJ diereqaraed 1 set aeiae, oF reeer•~ed iteme)7 
as ~ell as eurreRt aeeie~anae ~ayweAt.e. 

tb) ~Ae de~ar~mel'lt shall furnish a feFm eR whie~p­
knte lftust aekns•.·lef'!o:Jc every !IISAt.l'l that the rep<>~ 
e&licEJatiaRS have eeell breuo:Jht te the-ir---·attcen-t-ion----arni-~ueh 
eeH~atHms---ar-e--unders~eRI..-

1
}- ')I 1 .~I 1
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AUTH: Sec. 53-4-212 MCA 
IMP: Sec. 53-4-211 and 53-4-231 MCA 

ll_.l!h207 NOTICE OF ADYERSE ACT!ON Subsections ( 1) 
through (1) (j) remain the same. 

(k) a monthly report was not received from a recipient 
required to submit one as provided in [RULE I] by the ~ gjghth 
~ of the month or was incomplete when it was received, and 
assistance is reduced or terminated on this basis. 

(2) A recipient shall be notified of a grant change £4ve 
a days before the effective date of the action where the agency 
obtains facts indicating that a probable fraud had taken place 
and a referral of the fraud will be made to the ~~~nm augit 
and compliance integrity bureau. 

(3) Recipients are to be informed at the time of appli­
cation and reminded at the time of redetermination to report to 
the county welfare department/office of human services within 
~ 10 days any changes in employment, income, resources, and/or 
any other changes in eeenemie living or marital circumstances. 
~~marital eire~stanees are eensidered te affeet ineeme 
afld any el\anEJes in these er the imli·,•idaal'e EJener<tl eeenemie 
~tien are te be reperted te tl\e eeanty welfare effiee, 

AUTH; Sec. 53-4-212 MCA 
IMP; Sec. 53-4-211 MCA 

46.10,403 TABLE OF ASSISTANCE STANDARDS; METHODS OF 
COMPUTING PAYMENTS Subsection (1) remains the same. 
(2) Monthly gross income as defined in ARM 46.10.505 is 

compared to the gross monthly income (GMI) standard and, after 
specified disregards, to the net monthly income (NMI) standard. 
If the assistance unit's gross income exceeds the GMI standard 
or their net income exceeds the NMI standard, the assistance 
unit is ineligible for assistance. At application, to determine 
eligibility and benefit amount for the first 2 month~ 
assistance, income is compared to the standards f'\"aS[3eeti~ely 
using prospective budgeting, ineeme reaeenably ewpea~ed ta be 
reeei~ed in the first: twa benefit mentfis, ~fter tile ini~ial two 
benefit manthe, subsefJaeAf: pa~ents are eemputed retres[3eet-i¥el-y 
ba-ee<l-en iAeame aetually reeeiYed in the badEJet mantfi, If 
inae!lle is reparteE! or disaa~ered after benefits haYe beef! 
iss~;~ed, this iAee111e is ae111pared ta f:he standards retrespeeti ... e ly 
in the b~;~d~et 111eAth. After the initial 2 consecutive months of 
assist~nce. eligibility is determined using prospective 
budgeting for all recipients, and benefit amount is computed 
using retrospective budgeting for all recipients required to 
report monthly and using prospective budget~for_gll oth~~ 
recipients. Monthly income is compared to the full standard 
even though the payment may only cover part of the month. If 
monthly income exceed!~ either the GMI or NMI standards, the 
assistance unit is not eligible for any part of the benefit 

l/-ri/12/01 
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month. The assistance unit may also be ineligible as provided 
in subsection (3) of this rule. 

Cal For purposes of this rule. "prospective budgeting" 
means that eligibility and{or benefit amount for a particular 
month is based on the department's best estimat~ of income and 
~ircurnstances which will exist in that month. 

Cbl For purposes of this rule. "retrospective budgeting" 
means that the benefit amount for a particular month is based on 
actual income and circumstances which existed in the second 
month before tb~ month for which the benefit amount is ~ 
Qomputed, For example. aQtual inQome and circumstances in the 
month of January would be used to compute the benefit amount_[Q£ 
March, 

Subsections (2) (a) through (2) (d) remain the same in text 
but are renumbered (2) (c) through (2) (f). Subsections (3) 
through (4) (b) remain the same. 

AUTH: Sec. 53-4-212 and 53-4-241 MCA 
IMP: Sec. 53-4-211 and 53-4 241 MCA 

46.10.505 DEFINITIONS Subsections (1) through (5) remain 
the same. 

(a) When applying net monthly income to the net monthly 
income standard as defined in ARM 46.10.403, the budget month is 
the same as the benefit month for the first ~ 2. months of 
eligibility~~ £Ear the third and subsequent months of eligi­
bility.._ the budget month is ~ I 1nonths prior to the benefit 
monthT for recipients required to file a monthly report, and the 
budget month is the same as the benefit month for all other 
recipients. 

Subsections (6) and (7) remain the same. 

AUTH: Sec. 53-4-212 and 53-4-241 MCA 
IMP: Sec. 2.1=.1..::2.11, 53-4-231, 2.1.~.::.2~ and 53-4-242 MCA 

~.11.120 FOOD STAMPS. MONTHLY REPORTING REQUIREM~~ 
( 1) Heusehelae shall be eub~--te meAtf>ly re~ertiA<J 

re<JUire!lleAts elEeeptt All households which have countable 
QQnt!n.lJQ!JS earne_g_j,_IJ~~~.ired to reRQrt monthly.~:;; 
m::_gyJll!d.. if) subsection _Lll_, subject to tb~ exception~t..'!t!:L<Lin 
§ubsectioD ( 2 l . Count,_able continuous earned incq!Jl_e means __ ~,;n:ned 
i ncom'L-.1'h.icl)._k....!1Ql. excluded and whicb is exp<:;_<;:t_~!~L. to _b{) 
received for at least 3 consecutive months. 
---Ll.LThe_.!.9D.9~!l~l:tQ\l!?.~ho1M_ \\re · ;:;Qt .t:~9.\!i:r_gc! te>_K'~P-Q!:t: 
!f\.QDthlY,;, 

Subsection (1) (a) remains the same in text but is renum­
bered ( 2) (a) • 

fbl fieusefieles iR 'whiell all tAe !lleHieers are--wit~-eal'fte<:i 
inem•e---iHl<i----iR--Wh-ieft-.-a..l.±-the adult !lle!llbers a~e---at---±east--si~tty 
year-s,_,f arJe or reeei~·ial seeuri-ty or supplement<tl sem~rity 
-i.neome 1-.enef ~ts-fo.--disaei-l ity -er--bl indf'leSflt 

q- -, / l .'/I~ 1 ~~ t i\ ! ) • : I t I ' ' I ; r, ' ·-: 7-1 
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Subsections (1) (c) and (1) (d) remain the same in text but 
are renumbered (2) (b) and (2) (c). 

(2) Heeaehelde aesjee~ ~~~ menthly repe!'~in!J ehall be IJi·ref! 
a mefl~hly repel"~ te- a~ ~he time they nermally reeeive---~e-4!' 
authoriBa~iefl te partieipate (A~P) oa!'d, 

Subsections (3) and (4) remain the same. 
(5) Households which fail to file a complete monthly 

report by their extended filing date provided in subsection (4) 
shall have their case closed immediately without further notice. 

Subsections (6) and (7) remain the same. 

AUTH: Sec. 53-2-201 MCA 
IMP: Sec. 53-2-201 and 53-2-306 MCA 

46.11.125 FOOD STAMPS. DETERMINING ELIGIBILITY AND 
BENEFITQ (1) Eweept ae fl!'B¥ided in pa!'aiJ!'aph (2) ~elew, 

heeaeheld senefite shall se determined re~!'aepeeti¥ely en ~he 
saaie at the heeeehelde' ei!'eemetaneee !'epe!'ted ifl thei!' menthly 
reJi'el"t• 

(2) llelieeheld l!!enefits shall l!!e determ!Hed pr~iYe-ly 
in the fellewin~J s!tea~iens1 

(e) in eases whish inYel·.•e mi~J!'ant far!IIWerl£e!'a '"'fie-ai<e 
fHirsuin~J miljraf!~ fa--.·erl£ slits ide at thei!' heme area 1 

(b) ifl ~he first twa menthe ef eli~ibility fellewin~J an 
±nitial appliea~ien1 

(e) ifl the first twa mef!ths ef eli!Jieility when a 
partie ipat il'l§' heesehe ld !le•.•es iflte Uentana fl"elll af!ether statce-~-

(d) '«'heft a new memse!' 'Ahe is f\Bt already eertitied te 
!'eeeiYe feed stamps in af\ethe!' helieeheld l!!e~Jil'ts te live '"'ith a 
heesehela whieh ie BHP!'ef\tly Bf\ l"et!'sspeeth•e 8HdEjetin~J 1 £he 
ifteeme aft<Ei Peseel"ees ef the ne•• JBemeel" shall 'Be tl"eateel 
prespeeti•rely ifl the fil"st twa meftt:he ef the ne'"' member's 
eli§'ibilityl 

(e) whef! an iftdivid\lal me•.•ee frsm ene partieipatciA~ 
heHeeheld iftte afte~he!' pal"t:ieipatifiiJ heesehelel 1 he eanflet 
reeei•,·e eenefits twiee ift tl\e same meftth. lle'we•,•e!', that 
indiYiel\lal eaf! !'eeeh•e bef!efit;e iA hie ftBW het~eehelel .,heft, 
eefe!'e eef!efits ape iseHeel ts his fer~~el" heeseheld 1 the fermer 
heHseheld a~Jreee ifl ·.ritin!J ta ha••e thei!' senefits !'eelHeed by 
the pel"tien alletted te the departiftiJ ifleliYidlial and waives 
tfteH· right. to aft adYaf!ee net:iee et ael'Feree ae~isA, 

(1l All households shall have their eligibility determined 
using prospective budgeting. 

(2l The amount of benefits a household is entitled to 
shall be determined using prospective budgeting except as 
provided in subsection IJl. 

(3) For households with continuous countable earned income 
as defined in ARM 46.11.120. the amount of benefits is deter­
mined using prospective budgeting for the first 2 months of 
~.l.igibility and using retrospective budgeting fot::__!:.he_third 

MAR Nolicr Nu. 4~-2-774 '1-',( U/'l 1 
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month of eligibility and each subseguent month as long as the 
household continues to receive earned income. 
----- Cal When a household which has continuous countable earned 
income ceases receiving the earned inc om§!. prospective bud_gg_!;,_ing 
to determine benefits will commence the month following__t]l~ 
~r,mtlJ.__g_L_lasLJ;:_~ipt of earned income ..QL...tb.~_month___{Ql_lQ'i\'ii!g 
the month in which last receip_t __ gL~!lrned income i§. .. I~JLqrtetL_ 
wl] i.~hever is later . 

.UJ Prospective budgetingJ!!.Mll'L'-l.?..iD9 the best estim~ 
income and other circumstances which_~iJl occur in a~articu~~ 
month to determine eligibilit__y__tor that mont.h __ a.mli.<;rr_t_he amouD_t 
gt.....J?_enefits for_~t month . 

..(_:;) Retrospective bu.Q._ggt_ing means illDS. actual income 
received and other circqmstances which exif:!.J;~d 2 months pri.or tQ 
ttJ.e_month for which the amount of benefits is bej,_r)g__f:l_e_t.~mine!L_ 
for exa]!l~ the amo'-!_nt of benefits for April is based on as;_t],l_\!l 
i.!lc9J11e and circumstances in th_<:l._.IDontl:L9..L.l:gbruary.._ 

Subsections (3) through (4) remain the same in text but are 
renumbered (6) through (7). 

AUTH: Sec. 53-2-201 MCA 
IMP: Sec. 53-2-201 and 53-2-306 MCA 

4. In both the Aid to Families with Dependent Children 
(AFDC) and Food Stamp programs, eligibility and amount of 
assistance are based on the applicant or recipient's circum­
stances in a particular month. In both programs, some recipi­
ents are required to file monthly reports which provide 
information about income and other circumstances during a 
particular month from which the department can determine whether 
the recipient is still eligible and if so what the amount of the 
pi1ymcnt.s should be. 

Also, both programs utilize two different methods to compute the 
amount of assistance, namely prospective budgeting and retro­
spective budgeting. In retrospective budgeting the household's 
income and other circumstances in a prior month are used to 
determine the amount of assistance in a subsequent month. In 
prospective budgeting, the amount of assistance is based on an 
c~tim~tc of income th~t will be received in a particular month. 

The department is now proposing to make changes in its policies 
regarding budgeting methods and monthly reporting requirements 
in the AFDC and Food Stamp programs. One purpose of these 
changes is to make the policies in these two programs more 
consistent, since most AFDC recipients also receive food stamp 
benefits. The changes will also save staff time and reduc" 
errors in determining benefits. The amendment of ARM 46.10.108, 
46.10.207, 46.10.403, 46.10.505, 46.11.120, and 46.11.125 and 
the adopt ion of a new AFDC rule are necessn ry in ordPr to 
dccomplish these purposes. 

j ' ('( 1 Jr • l (,-) -- / i '1 
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Prior to 1984, federal law ~andated that all recipients of AFDC 
sub~it monthly reports to the state agency administering AFDC. 
Section 2628 of the Deficit Reduction Act of 1984 (DEFRA) 
limited the categories of AFDC recipients subject to mandatory 
monthly reporting. However, after DEFRA, states also had the 
option of requiring all AFDC recipients to report monthly. 
Until now, the department has chosen to require all recipients 
to report monthly. 

DEFRA also eliminated the requirement that retrospective 
budgeting be used for all AFDC recipients. Under DEFRA, states 
had the option of computing payments either retrospectively or 
prospectively for AFDC recipients who are not required to file 
a monthly report, although retrospective budgeting is mandatory 
for recipients who report monthly. However, the omnibus Budget 
Reconciliation Act of 1990 (OBRA '90) eliminated the option of 
using retrospective budgeting for recipients who are not monthly 
reporters. 

Prior to OBRA '90, the department chose to use retrospective 
budgeting for all AFDC recipients, as stated in ARM 46.10.403(2) 
and 46.10.505(5) (a). Now, however, the department may no longer 
use retrospective budgeting for non-monthly reporters. The 
amendment of ARM 46.10.403(2) and 46.10.505(5) (a) is therefore 
necessary to provide that retrospective budgeting will be used 
only far recipients required to report monthly. 

A new rule is also being adopted to address AFDC reporting 
requirements in general and monthly reporting requirements 
specifically. Rule I provides that only AFDC recipients 
mandated by federal law to report monthly will be required by 
the department to do sa, namely recipients with earned income 
expected to last at least 3 months or recipients who have income 
deemed to them from a person who has earned income. 

Federal regulations governing the Food Stamp program at 7 C.F.R. 
273.21(b) allow the states to decide which types of household 
shall be required to file monthly reports. Benefit amounts for 
households required to report monthly must be computed using 
retrospective budgeting, but the states may decide whether to 
use prospective or retrospective budgeting for households not 
required to monthly report. The department• s rules at ARM 
46.11.120 and 46.11.125 currently provide that all recipients, 
with a few narrow exceptions, must monthly report and have their 
benefits computed using retrospective budgeting. 

Now, however, the department is amending ARM 46.11.120 to limit 
monthly reporting to households which have continuous earned 
income, that is, earned income which is expected to last at 
least 3 months. ARM 46.11.125 is being amended to provide that 

MI\F Nuticc' Nu. ~r,-2-774 9-S/17/q1 
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retrospective budgeting will be used only for households 
required to report monthly. 

The department has adopted the policy of requiring fewer 
households to file monthly reports because it has determined 
that the large amounts of time and labor expended by departmen­
tal staff in processing monthly reports is not cost-effective, 
since most recipients who do not belong to the categories of 
recipients required to report monthly do not experience 
significant changes in income from month to month which are 
picked up by monthly reports. All recipients are still required 
to report changes in income and other factors affecting 
eligibility within 10 days of the change. Many changes come to 
the department's attention in this manner as well as by means of 
periodic reviews of eligibility and computerized income 
verification procedures. 

since all AFDC recipients are no longer required to file a 
monthly report, ARM 46.10.207(1) (k) is being amended to provide 
that the department can reduce or terminate a recipit>nt' s 
benefit without ten days' advance notice due to failure to file 
a monthly report only if the recipient is required to file such 
a report. 

The name of the bureau which investigates public assistance 
overpayments has been changed from the program integrity bureau 
to the audit and compliance bureau. ARM 4 6. 10. 108 ( 3) and 
46.10.207(2) have been amended to reflect this change. 

Subsection (3) (a) (ii) of ARM 46.10.108 is now being amended to 
specify that willful failure to report a change in household 
size or any other circumstance affecting eligibility or benefit 
amount, as well as in income or resources, constitutes willful 
withholding of information which will trigger a referral to the 
Audit and Compliance Bureau for investigation of fraud. This 
amendment represents a clarification rather than a change in 
policy. 

5. These rule amendments will take effE>ct on July 1, 
1994. 

6. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. written 
data, views, or arguments may also be submitted to Russell E. 
Cater, Chief Legal Counsel, Office of Legal Affairs, Department 
of Social and Rehabilitation Services, P.O. Box 4?10, llt>len~, MT 
~9604-4210, no later than June 9, 1994. 

7. The Office of Legal Affairs, DepartrnE>nt of Social and 
Rehabilitation Services has been designated to preside over and 
conduct the hearing. 

].' ) l I r, .' ; 7 1 
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-~~r \ lSl tJ"- L_ 
D~or, Social and Rehabilita­

tion Servlc£>~ 

Certified to the Secretary of State ~--'-'M,_a.L__!2~----~, 1994. 

Ml\H NutiC<' No. 46-2-774 
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DEPARTMENT OF AGRICULTURE 
STATE OF MONTANA 

In the matter of the adoption 
of new rules I through 
VIII pertaining to Pesticide 
Disposal Program Rules 

TO: All Interested Persons 

NOTICE OF ADOPTION OF 
NEW RULES I (4.10.1801) 
THROUGH VIII (4.10.1808) 

1. on March Jl, 1994 the Department of Agriculture 
published a notice of proposed adoption of the above-stated 
rule at page 600 of the 1994 Montana Administrative Register, 
issue no. 6. 

2. The department has adopted the rules as proposed with 
the fallowing changes: 

.,R""U"'L..,.E..__.I~..l<..,A,.,RM""-_,4c.._.1.,0,_,._.1,_,8'-"0'-'1'"'l-"'G._.E,..N,_.E"'RA""-"'L Same as proposed 
AUTH: B0-8-105(2), MCA IMP: BO-B-111, 112, MCA 

RULE II !ARM 4. 10. 1802 l DEFINITIONS ( 1) through ( 4) 
remain the same. 

(5) "Recyclable.n pesticide container" means a pesticide 
container rinser1 according to label directions as addressed in 
the code of federal regulations (40CFR 156.10). 

(6) and (7) remain the same. 
AUTH: B0-8-105(2), MCA IMP: 80-8-111, 112, MCA 

RULE III (ARM 4.10.1803) STANDARDS FOR DISPOSAL PROGRAM 
OPERATION (1) and (2) remain the same. 

(3) (a) registered as a hazardous waste generator with 
the Montana department of health and environmental sciences 
(DHES) in accordance with ARM Title 16, chapter 44 and possess 
a hazardous waste identification number issued by the United 
States environmental protection agency (EPA). DHES 
registration and an EPA hazardous waste identification number 
shall not be required for a contractor involved solely with 
recyclable pesticide containers and exchangeable pesticides; 

(b) and (c) remain the same 
(4) (a) through (c) remain the same 
(d) Written documentation provided to the department 

before collection that the acceptable pesticides collected 
under the disposal program will be accepted by <tft---SPA il 
hazardous waste facility which has received a permit from the 
environmental protection agency !EPA) or a state authorized by 
the EPA for pe~~itted ~iepeeal faeility fe~ incineration. 

AUTH: B0-8-105(2), MCA IMP: B0-8-111, 112, MCA 

REASON: After further review by the Department, changes in 
rules II and III are for clarification purposes only. 

Rll!&_lY_lA~___o1._1_Q__.l_Ap_ti_ DI_1;PO_SAL PjWGRA!'j _ _Qf_)';~TIQN_ Same 
as proposed. 

AUTH: 80-8-105(2), MCA IMP: 80-B-111, 112, MCA 
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RULE V (ARM 4.10.18051 DISPOSAL PROGRAM COLLECTION 
PRIORITIES Same as proposed. 
AUTH: 80-8-105(2), MCA IMP: 80-8-111, 112, MCA 

RULE VI !ARM 4.10.1806) FEES (1) through (J) remain the 

(4) 
containers 
eeflt:aiflef'o 

Participants who submit recyclable 
to the program must pay a fee of 

$1.00 per pound of container!sl. 

pesticide 
$i!o 99 per 

RULE VII !ARM 4.10.1807) LIABILITY Same as proposed. 
AUTH: 80-8-105(2), HCA IMP: 80-8-111, 112, MCA 

RULE VIII (ARM 4.10.1808) TERMINATION OF RULES Same as 
proposed. 

AUTH: 80-8-105(2), MCA IMP: 80-8-111, 112, HCA 

3. Comments received are as follows: 

COMMENT: It was suggested that the fee charged to 
participants for recycling of pesticide containers in rule VI 
subsection (4), should be amended to relate to the size of the 
container submitted for recycling. 

RESPONSE: The Department agrees with the comment and has 
amended subsection (4) of rule VI accordingly. 

MONTANA DEPARTMENT OF AGRICULTURE 

~~TOR 
DEPARTMENT OF AGRICULTURE 

Certified to the Secretary of State May 2, 1994. 

'l-5/12/94 Muntana l\dministC<1t ivc Rr··qist-.c~r 
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BEFORE THE BOARD OF HORSE RACING 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment ) 
of rulRs pertaining to defini- I 
tions, licenses, fees, clerk of) 

NOTICE OF AMENDMENT OF RULES 
PERTAINING TO THE HORSF: 

scales, general provisions, ) 
grooms, jockeys, owners, ) 
declarations and scratches, ) 
claiming, paddock to post ilnd ) 
permissible medication ) 

TO: All Interested Persons: 

RACING INDUSTRY 

1. On March 17, 1994, the Board of Horse Racing 
published a notice of proposed amendment of rules pertaining 
to the horse racing industry at page 547, 1994 Montana 
Administrative Register, issue number 5. 

2. The Board has amended ARM 8.22.502, 8.22.503, 
8.22.602, 8.22.704, 8.22.705, 8.22.707, 8.22.803, 8.22.804, 
8.22.806, 8.22.1402 and 8.22.1501 exactly as proposed. The 
Board has amended ARM 8.22.501 and 8.22.701 as proposed, but 
with the following changes: 

"ft_,22.501 DEFINlTJONS (1) through (7) will remain the 
same as proposed. 

(8) Bred means a herse that is esHsidered bred at its 
place ef birth, see ~~ 8.22.502 THE STATE IN WHICH A HORSE 
WAS FOALED. IN THE CASEmOF F~QREIGN HORSES, THE_COUNTRY Ttl 
WHICH IT WAS FOALED, 

(9) through (52) will remain the same as propoAed." 
Auth: Sec. 2:l 4-104, 21-4·402, MCJI.; lM_l', SPc. 2.\4101, 

23·4-104, 23-4 402, MCA 

"!L,.1}.701 GENERAL .. PROV:T,_SI0!-18 (1) will remain the same as 
propoAed. 

(2) Each applicant for owner's, trainer's,L ami owner­
trainer's, TEMPORARY OWNER'S. CORPORATE OWNER'S OR LESSOR~ 
license must provide evidence of workers' compensation 
insurance or its equivalent as determined by the state 
compensation insurance fund (state fundi for the protection of 
the applicant's employees, prior to being issued a license. 
All applicants shed 1 pay the appropriate workers' comppnsat. ion 
fees as determined by the board for each race seaAon·~ 
Haelt- .. srlters • eompensation es. era9e. 

(3) through (15) will remain the same as proposed." 
Auth: Sec. 23 4·104, 23 4·202, MCJI.; JMI'. Sec. 23-4·104, 

23 4-201, MCA 

3. The Board has thoroughly considered all comments and 
testimony received. Those comments, in summary form, ,,ncl the 
Roard'R responses theretn arP as follows: 

q - ') / 1 2 / (~ ·1 
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ARM 8.22.501 DBPINITIQNS 

QQMMENT NO. 1: One comment was received stating (BJ should 
not add the word "means• to the definition, as it is 
redundant. The word should instead be deleted wherever it 
appears. Also, the wording of the definition is a poor 
description, and should instead read "A horse is considered 
bred in the state in which it was foaled. In the case of 
foreign horses, the country in which it was foaled." 

RESPONSE: The Board reiterated that the Secretary of State's 
Office is requiring the removal of all hyphens from the 
definitional rule, so that it conforms to the style r·equired 
of all rules. The reason given in the proposed rule notice 
had previously explained this. The hyphens will be removed, 
which necessitated the addition of certain words such as 
"means• in some subsections so that the definition would make 
sense without a hyphen. 

The Board concurs with the comment on the language of (8) 
and will amend the rule as shown above. 

CQMMENT NO. 2: One comment was received stating (33) should 
capitalize American Quarter Horse Association. 

RESPONSE: The Secretary of State's Office designates the 
style and form for all rules, and has determined that no 
capitalization will be allowed for association names such as 
appears in (33). 

QQMMENT NO. 3: One comment was received stating (34) should 
add the sentence "'Race' also includes contests between horses 
or mules, run off the card, with or without parimutuel 
wagering, with approved officials present and officiating, 
contested in order to qualify, either by time or by order of 
finish, for a place in the finals of a stakes race." The 
addition of the last sentence will include races run off the 
card, to qualify, and whether or not a purse is awarded. This 
wording would eliminate arguments as per suggestions in the 
past. 

RESPONSE: The current language of (34) already allows for 
races run off the card because it covers any race in which an 
entry fee has been paid. Stakes trials would also be covered, 
because the entries have already paid in. The Board noted 
the proposed amendment originally intended to make the simple 
change of adding the phrase "or mules• to the definition, and 
fixing the hyphen problem, and no clarification of the 
definition itself was contemplated, such as the comment 
suggested. 

COMMENT NO, 4: One comment was received stating (35) should 
use the phrase "begins at the time ... " and end with the phrase 
"race day," to make the definition clearer, and use better 
English. 

9-S/12/91 NC'l1tar1a 1\(lminist.rat i_vL' J~(~rJJ::;t('r 
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RESPONSE: The Board stated that the current wording is 
sufficient, and the suggested change was not necessary. This 
subsection was also included simply to make the required 
change for removal of the hyphen, and no ~larification of the 
definition itself was contemplated. 

J:;OMME!'T NO. 5: One comment was received stating (36) should 
use the phrase "races -defined as," cJr 1'races types of,'' Hs 
the present wording is awkward. 

R_ESRQN.~.J::;: The Board again noted that the Secretary of State's 
Office dictates style for all rules, including the removal of 
hyphens and resulting necessity to i'idd words to mak•' th, 
definition read properly. 

COMMENT NO. 6: One comment was received stating (36) a. 
should use the word "as" rather than "is." 

RESPONSE: The Board concurs with the comment, but noted that 
(36) (a) was not proposed for change, and cannot therefore be 
changed in this adoption notice. The error could be corrected 
on a future proposed rule noti~e. 

COMMENT NO. 7: One comment was received stating (36) g. 
should use the language "means a race in which the contenders 
are horses foal~~ in Montana." 

RESPONSE: The Board noted that (36) (g) was not proposed for 
change, and cannot be changed in this adoption notice. The 
Board also stated that the suggPsted language of the comment 
would not change or· clarify the meaning, and was nor therrfon' 
necessary for a future proposed rule notice. 

COMMENT NO. 8: One comment was received stating (36) s. 
should not be included under subsection 36, as it is in 
regards to recognized meets, and not races. The definition 
should also include unrecognized meets, as they are conducted 
under the jurisdiction of a legally constituted Board or 
commission affiliated with the National AssoC'iation uf St ar•, 
Racing Commissioners, as stated in the rule. 

F-.Jilil'Q!lli.E: The Board noted that (36) (sl was not proposed for 
change, and cannot therefore be changed in this adoption 
notice. 

COMMENT f:!Q,__2: One comment was received stating (38) should 
include the phrase "license has heen suspended or revoked." 

RESPONSE: The Board noted that (38) was not proposed for 
change, and cannot therefore be changed in this adoption 
notice. The Board also stated the suggested comment language 
would not add to or clarify the present wording of the rule, 
and would not be necessary for a future rule change either. 

J:;QMMEN:r...l!Q.,.,_lO: One comment was received stating the new (47) 
should include the phrase "at the time of entry" instead of 

q- ,..1 I 1 ~~ I(} ·1 
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"at the time of starting.• The rule should also add the 
phrase •except that a horse winning a maiden race with the 
value of the purse $300 or less to the winner, shall remain a 
maiden, in the state of Montana." 

RESPONSE: The Board stated the phrase "time of entry" would 
not be appropriate in this rule. A horse could win n race, 
and therefore not be eligible as a maiden when it. ls lit_(ltlin<J 
later in the meet, if it has been entered for more than one 
race. In addition, the $300.00 figure for the purse is 
already in the rules under the definition of "maiden" at ARM 
8.22.501(23). Finally, this subsection was only proposed for 
change to delete the hyphen as required, and not for any 
substantive change. 

ARM 8.22.502 LICEN~ ISSUED 

COMMENT NO. 11: One comment was received stating (2) should 
use the word "licensee" rather than •applicant," as this 
revision would state just what is meant, not what is inferred. 
The comment stated each applicant would surely not be required 
to pay a fee. 

RESPONSE: The Board stated the current wording is sufficient 
for the purposes of the rule, and is not misleading or 
difficult to interpret in any way. 

COMMENT NO. 12: One comment was received questioning whet. her 
(11) a., b., and c. had been deleted. 

R.E.SJ'Qrill!): The Board noted that subsections (111 (a), {bl, and 
{c) had been deleted and the n1le reworded on a previous r·ule 
notic10. 

CO!>'.MENT NO. 13: One comment was received stating {30) should 
delete the phrase "for racing horses," so that it is mandatory 
that ambulance services be provided during training hours, 
when accidents are more likely to happen. Also, insert the 
sentence "Ambulance is to be in place 30 minutes before first 
post. on race days and until completion of the last race." 

R~.S.f.ill_>ISE;: The Board noted that (30) was not proposed for 
change, and cannot therefore be changed in this adoption 
notice. The Board also stated it was not appropriate to 
require the tracks to have ambulances available at the track 
24 hours a day, thus creating great additional costs, when 
ambulance service is always immediately available city-wide. 

ARM 8.22.503 ANNUAL LIC§NSB FEES 

COMMENT NO. 14: One coll1ll\ent was received stating (1) s and 
{17) should be changed. The comment stated spouses or 
children should be required Lo have an identification card 
that should not cost $20.00, but $2.00, as this is adequate to 
cover supplies. The comment stated owners and trainers have 

9-">1 ]2/94 
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already paid many fees beside spouse licenses; the ID should 
be a card to allow access to the grounds only; the ID should 
not allow spouses to attend horses in the barn are~ or 
paddock. 

EESPQ!:!SE: The Board noted that the $20.00 fee is commr.cnsur~tF• 
with the costs of issuing and administering the spouse 
license, which is the criteria the Board is required by 
statute to follow in setting fees. The fee will be adequate 
to cover <!1.1 expenses. Additionally. the creation of this new 
license category will not change the activities which are 
allowed to be conducted under the license, and were previously 
avaiL1blf~ through a mcn:-p genP.ral rrtt('l)cn·y nf l icerJsun=·. 

COMMENT._~: One comment was received stating (2) and the 
reason given for the proposed amendment are not accurate. The 
comment states all employers involved in horse racing must 
provide workers' compensation insurance for their employees at 
all times. The comment stated persons involved in horse 
racing might infer that coverage is required only for the 1q94 
race season, as opposed to year-round, and in future years. 

The comment suggested inclusion of the sentence "If the 
applicant has employees engaged in off-track operiltions, the 
applicant must also provide worker's compensCtti on covPr:<gf' for 
those workers." 

RESPONSE: The Board noted that its jurisdiction extends to 
on-tracl< activities only, and it cannot police off-track, <1ft 
season artivities. It is not thf'refore appropr L'ltP to .rdrl il 

sentence purporting to make of [-track coverage r~ f:l.Q2rr,l 
requirement, as this is within the jurisdiction of the 
Department of Labor, and the r·equi rement of workers' 
compeTlSation covPrage fc'r RmployPes is already c·clntained in 
state statute. 

COMM!';_NT t-1Q..,___lJi: Two comm<'nts were received stating (2) 
language on acceptan~e of the ~equivalent'' of workers' 
compensation insurance is inappropriate, bf'cause Mont.nna l<1W 
does not allow other types of insurance to be used in lieu of 
workers' compensation insurance. The cununeuLs d.lso stated 
State Fund is unaware of any particular insurance that would 
be equivalent, and State Fund should not he dete1mining wh~r 
is ''equivalerlt,'' as it is not tt10 regul~ttor elf wnrkers' 
c~ompFnsation insurarlce coverage. 

The comment suggested the deletion of the phrase "or itt> 
equivalent as det€nnined by the slate cnmp(-:nsat inn inf;ur·anr·r.--. 
fund (state fund)." 

EESPON~: The Board stated it will leave the phrase "or its 
equivalent" in the rule, as this refers to workers' 
compensation insurance coverage r.'quivalent to that issued 
under the State Fund policy wi.t:!J the Board, to allow oulsid1• 
carriers rather than State Fund for workf"~r 's cnmpensati()n 
i nsu1 an en. TlH-:: ph r A:::-1<:' dn·-"S not m0cn1 Sr"..,m,::. nt ht"'r typo::- nf 

'l-. 
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insurance that would be equivalent to workers' compensation 
insurance. The outside carriers of workers' compensation 
insurance in this state must already be approved by State 
Fund. Finally, the Board noted that this language was 
contained in the previous 1992 Board rule on workers' 
compensation insurance requirements, with no previous 
objection from State Fund or Department of Labor. 

COMMENT NO. 17: One comment was received stating the language 
of the rule be expanded to include applicants for temporary 
owners, corporations, or lessor licensees, as well as owner~. 
trainers, or owner/trainers. The comment stated this would be 
broad enough to include all Board of Horse Racing licenses 
that are included in the 1994 funding plan. 

RESPONSE: The Board concurs with the comment, and will amend 
the rule as shown above to add the licensing categories 
listed. 

COMMENT N~: One comment was received stating the rule 
provides for proof of on-track coverage only, which is too 
narrow. The comment stated there is no such limitation by 
statute or otherwise at this point. The comment suggested 
deleting the phrase "each race season's on-track .... " 

RESPONSE: The Board concurs with the comment, and will amend 
the rule as shown above to delete the phrase "on track 
workers' compensation coverage." 

ARM 8,22.705 JOCKEYS 

COMMENT NO, 19: One co~nent was received stating (15) should 
be r·evised to include exercise riders in this requirement. 
The comment stated this requirement would reduce injuries and 
liability insurance, since more accidents happen during 
training hours than at any other time. The comment stated 
that since protective helmets and boots with heels are 
required for exercise riders, safety vests should also be 
required. 

RES£QNSE: The Board noted that it was just starting this 
safety requirement this season with the jockeys riding in an 
actual race, and the safety requirement needs to be added to 
the Board requirements gradually. In general, exercise rider 
injuries are not the type which would be helped by the use of 
safety vests. There is currently an additional problem with 
unavailability of the proper size vests for the typical 
exercise rider. Finally, the Board cannot police all track~ 
at all times for compliance with a new requirement for 
exercise riders during training and non-race meet periods. 
The requirement will not therefore be added for exercise 
riders at this time. 

9-'i/12/~11 
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ARM 8.22.707 O!NERS 

COMMENT NO. 20: One comment was received stating the reason 
given for the proposed amendment is inaccurate, since within 
the context of workers' compensation, iockeys have bePn 
cov~rcd aA ''employ~eA'' of owneJH. 

RESPON~~: The Board stated it did not agree with this 
comment, as jockeys have previously been considered employees 
of trainers for workers' compensation coverage purposes, but 
not employees of the owner~ in this workers' compensation 
context. 

ARM 6, 22,601 GENERAL REQUIREMENTS 

COMMENT NO. 21: One comment was received stating 112) b. on 
allowances for produce of untried horses should be deleted, 
since the definition for untried horses has already been 
deleted. 

RESPONSE: The Board noted that ARM 8.22.801 in general, 
including (12) (b) was not proposed for change, and c~nnnr 
lherefore be changed in this adoption notice. 

COMMENT NO. 22: One comment was received stating (14) on 
entries made in writing should also delete the phrase "some 
person deputized," as amended in other rules in this notice. 

RESPQNSE: See response to Comment 21 above. 

COMMENT NQ. 23: One comment was received stating the 
amendment to 11) and the reason stated for the amendment do 
not make it clear whether the owner must have started a horse 
at that meet, or whether he must have entered for a later 
date, or just have papers in the race office. 

RESPONSE: The Board stated the present language as proposed 
already clarifies that the papers must have been entered in 
the race office, to avoid previous confusion over whether thP 
horse must have actually ~ill- This procedure will 
indicate an intention to race at that meet, under· the new 
definition. No change to the proposed language is needed. 

ARM 8.22.1402 PERMISSIBLE MEDJCATI~ 

COMMENT NO. 24: One comment was received stating (B) should 
delete the phrase "receiving barn," as there are none in 
Montana. The comment also stated the subsection appears to 
require the state veterinarian to seek Board approval before a 
horse is removed from the bleeder's list. The comment states 
this has not happened in the past, and the rule should instead 
say the state vet should certify to the Board that the horse 
was removed from the list, but without seeking permission from 
the Board. 
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RESPONSE: The Board noted this subsection was proposed for 
change to amend the state veterinarian title only, and not for 
any substantive changes. The present language does not need 
further changes, as the state veterinarians are already clear 
on what the procedure is, and the Board does not disapprove 
the state veterinarian "recommendations" anyway. 

COMMENT NO, ~: One comment was received stating (10) should 
delete the first sentence on bleeders from another 
jurisdiction conforming to Montana rules. The comment stat~d 
that Montana rules call for a horse to have shown proof of 
bleeding either by endoscopic or visual examination, before 
being placed on the list. The comment stated horses who have 
a current certificate of bleeding from ano~her jurisdiction 
should be placed on the list after examination of the 
certificate by the state vet. 

RESPONSE: The Board again noted this subsection was proposed 
for change to amend the state veterinarian title only, and not 
for any substantive changes. The present language is 
sufficient on procedures, and does not need change at this 
time. 

ARM 8.22.1501 GBNBRAL PROVISIQNS 

QQ~NT NO. 26: One comment was received stating (14) on 
fines imposed by the stewards, and racing officials 
recommending disciplinary actions to the stewards should be 
rewritten in its entirety. 

RESPONSE: The Board noted that (14) was not proposed for 
change, and cannot therefore be changed in this adoption 
notice. 

BOARD OF HORSE RACING 
MALCOLM ADAMS, CHAIRMAN 

'I 
BY: U;;{V 11 { c X~~.(~~(_~-== 

ANNYE f.L BARTOS. CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE'M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, May 2, 1994. 

9-5/lJ/9~ 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the m~tter of the amendment 
of Rules 1l.S.G02 <111d 11.5.609 
pertaining to c,lSP. 1 C<.:CJrrl::-:: c\f 
abuse and neglect.. 

TO, All Interested Persons. 

NOTICE OF 1\MENDMF:NT OF RllLES 
11.5.602 AND 11.5.609 
PERTAINING TO CI\SE RECORDS 
OF ABUSE AND NEGLECT 

1. On February 10, 1994, the D~partment of Family Services 
published notice of public hearing on the amendment of Rules 
11.5.602 and 11.5.609 pertaining to case records of abuse or 
neglect at page 238 of r.hf' 1994 Montana Administrative Register, 
-issue number 3. 

2. On March 4, 1994 a public hearing was held in the second 
floor conference room of the Department of Family Services, 48 
North Last Chance Gulch, Helena, Montan~. to ronsider the 
am~ndmPnt of thP Rulp~~- Nn VPtba1 nr wr·it.t··:n <"rlmtnent wtt:=-~ lPCPivPd 
i'lt the h0ar ing 

3. TllP dep~rtmf'nt has amendPd ARM ll r, C02 a•Kl 1\FM 11. S. 609 
as proposed with the tollowing Lhanges: 

11.5.602 DEFINITIONS (1) For purposrcs o( this pan, the 
following definitions shall apply: 

(a) "Case records containing reports cf <-•tri-±B abuseL EH" 

neglect, or exploitation" means any records generated and 
maintained by the department alleging eftH,-4 abuseL <'»' neglect..__Q[ 
exploitation as defiAed iR 41 3 ~81, MCA. Photographs, vidPO and 
audio tapes may also be incl udcd as part of t Jw c<~ow u.:cot d. Tin; 
term does not include: 

(i) confidential reports •.'r f'valuations, such as 
psychological Pvalu.·-~.t inns, pn1vid•~d t_1) t hP d.f)part.rnent by other 
professionals; or 

(ii) licensing or registra.t ion files of prnv1d~r~; l icC'nsed 
or registered by the department. 

(b) 11 Confi.,Jential information" means infu1 m~tt i;>n t !tal i. s 
,;ubjc,ct t~o beinq withheld from ciisclosur~c. 

(c) "Disclosure" means to release for inspection cor copying 
or to rlli1k,:; known 0r 1eveal in any manner any informal ion rontnined 
in case records c ... :ontaining rPpn!ts (.":Jf e-ft-l--td abus~~.J. n-t" rv·ql,~ct-. 91: 
exploitation. 

(d) "Person responsible for a child's welfare" means those 
persons specified in 41~3-102#+-, MCA, and i.ncludes the child's 
parent, guardian, foster parent, staff at a day care (arility and 
dt1 employee o[ a residential facility. 

(e) "Reports of eft.i.M abuse~ e.- neglect. or exploitation" 
means a refen·al madr:- ptH'SUant te se'*'±en--4-±--'l---+.tl-+.,--+\f'A alleging 
that a p_erson ef>±-±e may be at> abusedL A-t- n•"glf'("l<:'dc .. or exploite.d 
~·as defiRed by ~1 3 :o~. 

If) "Suhj,ct." rneans the~ Q.(':~rsgn All<'qed to hav'' l"Jeen 

t-1untan<l Admin1st.rativr Reqistcr 9-S/l7/94 
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abused, dependent, &F neglected~or exploited or if the persQn is 
a child alleged to be abused. dependent. or neglected, ~ the 
parents, guardian or other person who was responsible for the 
child's welfare in connection with the alleged abuse. dependecy or 
neglect, or. in the case of an adult alleged to _.be abused. 
n~glected. or exploited. the all~'L.P.f!J:P.etrator of ___ t_l_\., __ il\>u>;;" ~-
neglect, or exploitation. 

(g) "Substantiated report" means that, upon investigation, 
the investigating worker has determined there i>J n•a,oni1blP cause 
to suspect, based upon credible information or facls that ehlM 
abuse-<- &F neglect, as defiflea ifl 41 3 182 (5) or exploitation 
caused or is causing harm or threatened harm to the ~on alleged 
to be abused, neglected or exploited ehild's health eF ~~ 
defiflea iR 41 3 102(8) afld (15), MCA. 

(h) "Unfounded report" means that, upon investigation, the 
investigating worker has determined the reported efl+±4 abuse~ &F 
neglect or exploitation has not occurred. 

(i) "Unsubstantiated report" means that, upon inves-
tigation, the investigating worker was unable to determine whet her 
any abuse-<- &F neglect, or exploitation occurred. 

AUTH: 41-3-208· 52-3-205· 2·4-201 MCA. 
?04; 2 4 201, MCA. 

IMP: 41-3-205· _)_:l_.c_l::_ 

11.5.609 REQUEST FOR REVIEW AND AMENDMENT OF THE 
RECO~Q (1) The subject of a case record containing a substanti­
ated report of ehlM abuse~ S-F neglect, or exploitation has t.he 
right to request that the department amend or make additions to 
the case record on the grounds that the information is incomplete 
or incorrect. 

(a) The subject must request, in writing, a departmental 
review of their records within 30 days of the date of the notice 
of substantiated abuse~ eT neglect or exploitation. The subject 
must specifically identify in writing the portions of the record 
fie the subject believes to be in error and must state the specific 
reasons why fie the subject believes the record to be in err,or. 
All requests for amendment to a record should be sent or forwarded 
to the regional administrator of the department''~ region from 
which the records originated. 

(b) The regional administrator, or his/her designeei.§.l wiJ l 
review the subject's request for amendment and notify the subject 
in writing of the decision regarding the request for amendment. 

( i) If the regional administrator, or his/her designeeltl 
determines the information contained in the case record is cor­
rect, the request for amendment will be denied, but the subject's 
statement of the reasons why fie the subject believes the records 
to be in error will be made a part of the permanent record. 

( i i) If the regional administrator, or his/her designee.i§l_ 
determines the information contained in the case rf>cord is in 
error, t.he information will be amended in the car>e record and a 
copy of the amended record shall be sent to the s\lb j •ecr C<nrl lo 
each person or agency to whom the incorrect infnrmat ion wc1s 
disclosed. 

lfj_~J:~.i.onal admiillB.tr<Jt;cg, _ _i?r his/h<>.L.....9£~fl~\'_lf_,_L_tT1.i'Y 

9-S/12/94 f'v1ont.:tllZl Admlnislr,llive RPqistc~r 
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base determinations under this rule on findings of the district 
court. or upon previous determination made pursuant to a request 
for amendment or addition to the record at issue. 

+e+l!;!l If the subject is dissatisfied with the decision of 
the regional administrator or his/her designeel£1, ftp the subject 
may request review of the decision by the director. The request 
for review by the director must be made in writing within (15) 
days from the date of the decision of tl~ regional administrator 
or his/her designeei£1. 

+6+lgl In making a determination regarding a request for an 
amendment to the record, the director will not conduct an 
independent investigation of the report, but may review any 
records or documentation relevant to the case or consult with 
individuals with relevant information to decide whether the 
actions of department staff were consistent with applicabiP 
policy, rules, and law. 

Subsections (2) and (3) are deleted, as proposed. 

AUTH: 41-3-208; 52-3-205; 2-4-201, MCA. 
204; 2-4-201, MCA. 

IMP: 41-3-205; 22-3-

4. The department has thoroughly considered all comments: 

COMMENT: The rule should require regional administrators to make 
a decision within 45 days. The subject's job security or 
employment may be compromised while waiting for a review decision 

RESPONSE: The time limits for reviewing determinations shoulri be 
set on a case by case basis. Therefore, the rule is not amended 
to require a determination within 45 days. Where job security or 
employment may be compromised, the subject may rPquest a falr 
hearing. See, e.g., ARM11.14.104 (effectiveAprillS, 1994, MAR 
# 11-62). 

COMMENT' The rule should allow reqional administrators to base 
their decision on district court findings. For example, if the 
district court has found that evidence from an investigation is 
sufficient for granting the department temporary investigalive 
authority, the regional administrator should be allowed to refuse 
amendment based on the finding. Similarly. because more than one 
"subject" may request amendment of a particular record, previous 
decisions may have already resulted in review of the record at 
issue. For example, assume that a mother requests amendment of a 
record substantiating neglect of her child, and the request is 
denied. If, at some later date, the father, who was also 
connected to the alleged neglect, makes a request for amendment of 
the finding, the regional administrator should be allowPd to dC'ny 
the request based on a review of the previous denial. 

RESPONSE: The department agrees and has amended the rulE' to a \l()w 
for decisions by the regional administrators based 011 di"l ri•·t 
court findings or upon previous findings. 

Mont."1na 1\dministro.tivc RPyistcl' 'l-'J/]2/94 
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COMMENT· The rule should inrlicat<' that rile regi.,nal administ ratc1· 
may designate several persons to jointly review the complaint and 
make a decision on behalf of the regional administrator. This has 
worked wrll in t}H" p:1st, anrl the ~·0ncrpt should he• irworporated 
into t.hP nlle. 

RESPONSE, The department agrec,s and has am0ndPd the ntle to 
i.ndieate that the rPqional administ.rntor m,1y rlelr!].=:!tf: thP ci.Prisinr: 
to a ''dPsignP~'' ot ''design~~s'' 

~Q_MMFJJ_I: The ru1•:s should a~ply tn 1'PCU1:'.is c,t abu~-;(;; .::~nd rk•glcct 
nf ad11l t.!~. 

RESPONSEo The department agtees and has a.menrled the rule to 
include records of abuse, neglect.., and exploitiH.ion of adults. 
Additional authorizing and implementing authority is addPd in this 
notice for thrc changes allowing applirat i•)rl of the rules for adult 
protective service records. 

DFPARTMENT OF FAM r J,Y ~;ERVICES 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment 
of Rul~ 11.7.901 pertaining to 
adopt ion and incorporation of 
the regulations of the 
association of administrators 
of the interstate compact on 
the placement of children. 

TO: All Interested Persons 

NOTICE OF AMENDMENT OF RlJT.E 
11.7. 901 PERTAINING TO 
ADOPTION AND INCORPORATION 
OF THE REGULATIONS OF THE 
ASSOCIATION OF 
ADMINISTRATORS OF THE 
INTERSTATE COMPACT ON THE 
PLACEMENT OF CHILDREN 

1. On March 31, 1994, the Department of Family Services 
published notice of the proposed amendment of ARM 11.7.901 
pertaining to adoption and incorporation of the regulations of the 
association of administrators of the interstate compact on the 
placement of children, at page 621, of the 1994 Montana 
Administrative Reglster, issue no. 6. 

2. The department has amended the rule as proposed except 
that the authorizing and implementing citat~ions for the rule 
making are amended as follow>O" 

AlJTH: Sec. 52-2·111-;-.;____!l_::_l_c_l_lQl.._ MCA. IMP: ~3N:~ 41-4 ll!L, 
Art. VII,; 41-3-1101, MCA. 

3. The department received one comment. An attorney for the 
administrative code committee commented that it was questionable 
whether the authorizing and implementing authority cited in the 
notice of proposed amendment provided sufficient statutory support 
for the rule-making. The department has responded in this notice 
by adding 41-3-1103, MCA as an authorizing statute, and 41-3-1101, 
MCA as an implementing statute. 

41-3~1103 provides authority to draft rules to carr·y out the 
purposes of part 11. 41-3-1101 requires establishment of 
subsr.itute care for youth. The rule amended covers procedures for 
providing substitute care for youth coming into, or qoing out of 
Montana. Therefore, this rule-making aids in impl••mcnt. ing 
substitute care for such youth under 41-3-1101. 

DEPARTMENT OF ~SERVICES 

/#:~;PJ[""' oc 

~lcher, Rulr RPvinw•r 

Certified to t be Secrct.a.ry of StatP., May 2, 1944. 

Muntar1a A<lministrative Register 9-S/12/91 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rules 16.28.202, 203, 305-307, ) 
606B & 606C, 638B, and the adoption) 
of new rules I & II dealing with ) 
reportable diseases. ) 

To: All Interested Persons 

NOTICE OF AMENDMENT OF 
RULES AND ADOPTION OF 

NEW RULES I & II 

(Communicable Disease) 

1. On March 31, 1994, the department published notice at 
page 623 of the 1994 Montana Administrative Register, issue no. 
6, to consider the amendment and adoption of the above-captioned 
rules. 

2. The department amended and adopted the rules as 
proposed with no changes. 

3. No comments were received on the propose~ r~les. 
_..-·· 

certified to the Secretary of State __ M_a_y__2_,___1."19_4 _____ . 

q- I) I l :\ .' q .1 :'11 11 t- ,:111,1 l\r }111 1 11 1 :=; t 1 , 't 1 \' ( · f,' ('' 1 1 ~; t ( • r 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rule 16.32.110 concerning 
certificate of need required 
findings and criteria. 

To: All Interested Persons 

NOTICE OF 
AMENDMENT OF 

ARM 16.32.110 

(Health Planning) 

1. on March 31, 1994, the department published notice of 
the proposed amendment of ARM 16.32.110, concerning certificate 
of need required findings and criteria, at page 639 of the 1994 
Montana Administrative Register, issue number 6. 

2. The department has amended the rule as proposed. 

3. No comments were received. 

Certified to the secretary of State May 2, 1994 . 

Reviewed by: 

~i.~Uornoy 

Monto.na. l\dministrnl iVfJ. Register (J- !:; I l.!.! q .·1 



STATE OF MONTANA 
DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 

BEFORE THE BOARD OF NATURAL RESOURCES AND CONSERVATION 

In the matter of the ) 
amendment of 36.16.101- ) 
36.16.103, ) 
36.16.10SB- 36.16.1078, ) 
36.16.110, 36.16.112, 36.16.114 ) 
36.16.117, 36.16.118, the repeal) 
of 36.16.108 and 36.16.116 and ) 
adoption of new Rules I, II, III) 
and IV pertaining to water ) 
reservations under the Water Use) 
Act ) 

) 

TO: All Interested Persons. 

NOTICE OF AMENDMENT OF 
ARM 36.16.101 - 36.16.103, 
36.16.105B ~ 36.16.10'/B, 
36 .16.110, 36.16.112, 
36.16.114, 36.16.117, 
36.16.118, THE REPEAL OF 
36.16.108 AND 36.16.116 
AND ADOPTION OF NEW RULES 
I. II, I II 1 AND IV PER­
TAINING TO WATER RESER­
VATIONS UNDER THE WATER 
USE ACT 

1. On February 10, 1994, the Board of Natural Resources 
and Conservation published a notice of public hearing on the 
proposed amendment of certain rules, the repeal of certain 
rules, and the adoption of four new rules pertaining to water 
reservations under the Water Use Act at pages 262 through 274, 
1994 Montana Administrative Register, Issue number 3. 

2. On March 8, 1994, at 1:00 p.m., a public hearing was 
held at the Director's Conference Room of the Lee Metcalf 
Building, the Department of Natural Resources and Conserva­
tion, 1520 East Sixth Avenue, Helena, Montana. One comment 
was received at the public hearing. Written comments were 
received from seven parties. The comments are summarized 
below. 

3. The Board has amended rules 36.16.103, 36.16.105B, 
36.16.106, 36.16.107, 36.16.107A, 36.16.107B, 36.16.112, 
36.16.114, 36.16.117, 36.16.118, repealed 36.16.108 and 
36.16.116, and adopted new rules 1 (36.16.119), III 
(36.16.121), and IV (36.16.122) as proposed. 

4. The Board has amended rule 36.16.101, 36.16.102, 
36.16.110 and adopted new rule II (36.16.120) with the follow­
ing changes (deleted material interlined, additional material 
underlined): 

36.16.101 POLICY AND PURPOSE OF RULES 
Subsections (1) through (3) remain the same. 
!4) The water reservations are intended to be adminis­

tered in accordance with the above policy and QB provi~ 
section 85 2-316, MCA. These rules are intended to be imple~ 
mented so as to provide reservants reasonable time .li:>r comp= 
liance with board orders. 1\uth: RS-2-lll, MC/1; H1P: 

R '>-?- I 0 l ~ 31 G , 3 3 1 ~ nd 6 0 '> , f1C ,\ 
l§_,_;ji_,_l 0 2 [) ~.Ell:U.T I 0 N S 
Subsection (1) remains as proposed. 
(2) "Applicant" means an entity that has submitted an 

iU2I!.].icati,on to~erve water tne et<!lte er aR}' velitieal ···~-

Y-'i/12/~1 l'1r-nt-i1!1,-l .i\rlH!llllStr,Jil\'f' H('i1I~"';lr'r 
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e~~divieieR er a~eRey ~hereef er ~he ~Ri~e~ B~atee er aay 
a~eRey thereef ~hat ie ~~alified to reserve water pursuant to 
85-2-316 and 85-2-331, MCA. 

Subsections(]) through (40) remain as proposed. 

36.16.110 WATER USE UNDER A RESERVATION - RESERVANT 
RESPONSIBILITIES Subsections (1) through (4) remain as pro­
posed. 

LSI A reservant shall adhere to all filjng requirement~ 
in_ Rule II_L36.16.120l. 

RULE II (36.16.120l__eOARD PERIQDL~~W_Qf~BYATIO~ 
OBJECTIVES Subsections (1) through (4) remain as proposed. 

(5) If a diversionary reservation ie Re~ iR eempliaaee 
wi~h tbe develepmeRt eebed~le ideRtified iR ~be appliea~ieR 1 
~eReral development plaa er ma!la~emeat plaR ~ader ARl4 36.16. 
~ has not reached the development level projected, what 
factors have deterred the progress towards perfecting the 
water reservation and what actions will the reservant take to 
insure perfection of the reservation. 

Subsections (6) and (7) remain as proposed. 
(B) Reasonable diligence is demonstrated by actions of 

the reservant in investment of time and money in the perfec·· 
tion of the reservation, including, but not limited to: 

(a) partial development of water reservation, 
(b) completion of additional studies, eeenemie aaalysee, 

project design plans, promotional efforts, or environmental 
assessments. 

Subsections (9) through (13) remain as proposed. 

5. The Board has thoroughly considered all comments 
received: 

COMMENT~ The definitions for "Applicant" and "Entity" are 
identical. I suggest that 36.16.102 (2) be rewritten as fol­
lows: "Applicant means an entity that has submitted an appli­
cation to reserve water pursuant to 85-2-316 and 85-2-331, 
MCA." 

RESPONSE: The Board agrees and has amended 36.16.102(2). 

COMMENT: Anytime the Board requires a reservant to submit 
information or data, the amount of time allowed to collect it 
must be proportional to the complexity and magnitude of the 
information. For example, if the Board orders a show cause 
hearing for possible modification of a reservation or it 
receives a petition for reallocation of an instream reserva­
tion, the information a reservant may have to gather or pre 
pare could be extensive and require six months to a year to 
obtain. 

RESPONSE: The Board agrees and has amended 36.16.101 
Policy and Purpose of Rules to take this concern into account. 

COMMENT: In 36.16.107A, proposed parts 4 thouqh 7 which 
pertain to subordinating a water reservation to a permit 

t-1unt.1n.:1 /\dministrLitJVP Hcqi!:;tcr 



should be included in a separate section like the rule on 
changes and transfers. 

RESPONSE: The subordination process will be a one-time 
procedure unlike changes and transfers which may c?ntinually 
occur throughout the history of the water reservat1on. When 
the Board makes a decision on subordination the subsections on 
subordination will be amended out of the rule. It is not 
necessary to create a new rule for the subordination process. 

COMMENT: In 36.16.110, there should be a reference to 
proposed new Rule II for periodic reviews. 

RESPONSE: The Board agrees and has amended 36.16.110. 

COMMENT: 36.l6.1!4, 36.16.118 and new Rule II (11) should 
be amended to require the Board of Natural Resources and 
Conservation to pay all publication and noticing costs. 

RESPONSE: The applicant or reservant initiating the 
action requiring publication and noticing is responsible for 
the costs. When an application for change or transfer is 
filed (36.16.118), the action is initiated by the reservant. 
When the Board determines the objectives of a reservation are 
not being met and requires a show cause hearing (new Rule II 
(9)), it is because the reservant failed to meet the objective 
of its reservation thereby initiating the Board's action. The 
cost must be borne by the reservant as set forth in new Rule 
I I ( 11). 

COMMENT: In 36.16.117, the general discussion in (3) 
through (7) pertaining to subordination should be in a 
separate section and (3) should only include the pertinent 
date information. 

RESPONSE: Upon conclusion of the proceedings in the 
Missouri and Little Missouri River basins, this rule will be 
repealed in its entirety. It is not necessary to create a new 
rule to separate out the subordination process in these basins 
or to reword subsections to remove past dates. 

COMMENT: New Rule II (l) states the Board shall review 
water reservations at least every 10 years to determine if th~ 
objectives of the reservation are being met. The suggestion 
is to limit such review to no oftener than every five years. 

RESPONSE: Mont. Code Ann. § 85-2-316(10) gives the Board 
discretion with a maximum of every 10 years, in which to 
review existing reservations to ensure that the objectives of 
the reservations are being met. A rule limiting the Board's 
review to not more than once every five years would remove the 
Board's discretionary authority. 

COMMENT: New Rule II (5) states, "If a diversionary 
reservation is not in compliance .. . This wording sounds 
as though the development schedule were a rule or policy which 
the conservation districts were required to follow when, in 
reality, the development schedule is a guideline the conserva­
tion districts strive to attain. The suggested wording is, 

9-S/1~~,'94 t'-1,,nt,lrlrl. AdPtini~:;lJ:.·t~t i.''C~ P·:·qist.t'r 
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"If a diversionary reservation has not reached the development 
level projected ... " 

RESPONSE: The Board agrees the wording in this portion 
of new Rule II does have the connotation that the development 
schedule is a rule or policy and should be changed as sug­
gested. 

COMMENT: New Rule II (7) should have another item, '"(c) 
whether any other party or entity has indicated a greater need 
for the reserved water." 

RESPONSE: New Rule II (7) identifies the criteria the 
Board should consider when determining whether the objectives 
are being met. The determination is to be made on each reser­
vation and the reservant's progress in reaching the objectives 
for that reservation. It has nothing to do with whether 
another party or entity has or has not expressed a need for 
the water. 

COMMENT: New Rule II (8) should not limit actions which 
demonstrate reasonable diligence to only economic analyses. 
There are other types of studies, activities, or analyses that 
a reservant could develop or conduct which would also evidence 
reasonable diligence. 

RESPONSE: The Board agrees and has amended this portion 
of new Rule II to more generally describe examples of reason­
able diligence. 

COMMENT: New Rule II (8) should have an added item (c) 
stating, "consideration of others• needs, and compatibility 
with local and regional planning efforts." 

RESPONSE: This comment appears to more appropriately 
pertain to new Rule II (7). This subsection lists the infor­
mation which the Board shall consider when determining if the 
objectives of the reservation are being met. "Consideration 
of others needs" is answered above in the response to the 
comment on new Rule II (7). Consideration of a reservants' 
"compatibility with local and regional planning efforts" is 
already included in (7)(d) other considerations set out in the 
Board Order. 

COMMENT: New Rule II (12) allows the Board to either 
modify or revoke a reservation for "(c) failure of the reser­
vant to comply with the Board's order granting the reser­
vation." If a reservant inadvertently fails to comply with a 
minor part of the Board's order, then modification or revoca­
tion could result because of the criteria set in this rule. 
Surely that would be too harsh of a result. We suggest more 
reasonable guidelines for modification or revocation, such as 
"purposely or knowingly failing to comply with the Board's 
order granting the reservation, after the Board (or Depart­
ment) has notified the reservant of the noncompliance and has 
given the reservant a reasonable time to comply." Because a 
water reservation is subject to protection under the act and 
is an appropriative water right protected by law, the reser 

MunlQ11a Administr~tivc Re~istcl-
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vants need to be given adequate notice of what grounds could 
result in their right being modified or revoked. 

RESPONSE: New Rule II (12) does not state specifically 
that the Board will modify or revoke a reservation for failure 
to comply with the Board's order granting the reservation. It 
states it ~ modify or revoke a reservation for that reason. 
However, one cannot take subsection (12) alone to determine 
the Board's intent. One must read new Rule II in its entire­
ty. Once every 10 years the Board must review the water 
reservations. Each reservant knows this will happen and has 
the opportunity to prepare tor that review. If a diversionary 
reservation is not in compliance, the reservant will have an 
opportunity to show what factors have deterred progress toward 
perfecting the reservation and what actions the reservant will 
take to insure perfection of the reservation. If the reserva­
nt inadvertently or unknowingly fails to comply with the 
Board's order it will be given notice and opportunity through 
a show cause hearing to present its case. 

QQMM~NT: New Rule II (13) should include the underlined 
phrase. "A reservation term may be extended for a reasonable 
period of time to develop the reservation and to enable the 
reservant to meet the objectives of the reservation. 

RESPONSE: The objectives of the reservation are to 
develop the reservation. To add the underlined phrase would 
be redundant. 

COMMENT: New Rule II ( 13} should have the phrase "to 
enable the reservant to meet the objectives of the reserva­
tion" deleted and have the sentence end at the word "time.• 
The current wording implies that a reservant is not meeting 
the objectives of the reservation if an extension is requested 
or necessary which makes the reservation subject to revoca­
tion. 

RESPONSE: If a reservant requires an extension, it is 
not meeting the objectives of the reservation. That is pre­
cisely why there is an extension provision in statute where a 
reservant has an opportunity to show it has applied reasonable 
diligence even though it may not be meeting its objective. 

COMMENT: New Rule II (13) should have the phrase "to 
enable the reservant to meet the objectives of the reserva­
tion" deleted and replace it with "up to 100 years to develop 
the water reservation." 

RESPONSE: The statute gives the Board discretionary 
authority to extend a reservation for a reasonable period of 
time. To specify a period of time, especially an unreasonable 
period of time, in a rule would limit this authority. 

COMMENT: New Rule III should have an added item (B) 
stating, "The Board may only approve a permit for the same 
purpose as the purpose of the reservation." This would assure 
that water reserved for agriculture would be used for that 
purpose. 

i+·nt._llld /\dmJnJ~~lJdtJ\'C' P!·qi.-.;t.cr 
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If permit for reserved water authorizes the permittee to 
appropriate that water until the reservant requires the water, 
doesn't that make the permit rather tenuous? 

Can the Department entertain such an application for 
water without the knowledge of the reservant? Nothing in new 
Rule III states that the reservant be informed that such an 
application has been received by the Department. Would it not 
be better for the Department to so inform the reservant? 
Possibly the reservant would be willing to voluntarily relin­
quish a portion of the unperfected reserved water, thus making 
that permit holder a better and more certain deal. This rule 
should be amended so that the reservant is kept informed, that 
the permit applicant is better protected, and so that the 
Department and the Board do not appear to be acting capri­
ciously. 

RESPONSE: A person seeking to use water for agricultural 
purposes would most likely apply to the conservation district 
to use part of its reserved water. There would be no need for 
that person to seek a permit for agricultural use. Only those 
persons seeking to use unperfected reserved water for other 
than agricultural uses would seek such a permit. If a permit 
were granted for the use of unperfected reserved waters, it 
would be a temporary permit and the permittee would be fully 
aware that the reservant could require that water at any time. 

The Department cannot entertain such an application 
without the knowledge of the reservant. New Rule III (3) 
requires such an application be submitted to the Department 
and processed according the Mont. Code Ann. SS 85-2-307 
through 85-2-314. Mont. Code Ann. S 85-2-307 requires the 
Department to publish pertinent facts of an application in a 
newspaper of general circulation in the area of the source as 
well as serving a notice on water users who may be affected by 
the appropriation, including any public agency that has re­
served waters in the source of supply. 

If the reservant were to relinquish a portion of its 
unperfected reserved water, that water would no longer be 
reserved water; it would be unappropriated water available for 
appropriation by any entity for any purpose. 

By: 

BOARD OF NATURAL RESOURCES 

AN. D CONSERY~30N 

I 401 ~ /;VtL 

Certified to the Secretary of State on May 2, 1994. 

Mont~nR Administr~tive R~gister lJ-5/ 1)/q·1 
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NQ:TIC!LP_F. ... X!JNC_l'JO~fi_OF'___APM_:!_!{I:S'I'_RATIVJL.CQJ:)_E; CQl@!IT_'!'EE 

The Administrative Code Committee revie~s all proposals for 

adoption of ne~ rules, amendment or repeal of existing rules 

filed ~ith the Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue Oversight Committee. 

The Administrative Code Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 

Montana Administrative Register 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana !ARM! is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register !MARl is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of the Administrative Rules of Montana !ARM}: 

ltnown 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 

Monti'Hli'l Administrative Register 9-C,/l//94 
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ACCUMULATIVE TABLB 

The Administrative Rules of Montana (ARK) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through 
March 31, 1994. This table includes those rules adopted during 
the period April 1, 1994 through June 30, 1994 and any proposed 
rule action that vas pending during the past 6-month period. (A 
notice of adoption must be published within 6 mont~ of the 
published notice of the proposed rule.) This table does not, 
however, include the content• of this issue of thl!l Montana 
Administrative Register (MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARK updated through Karch 31, 1994, this 
table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in aecending order, catchphrase or the subject -tter of 
the rule and the page number at which the action is published in 
the 1994 Montana Administrative Register. 

ADMINIST&ATIQH. Department of. Title 2 

2.5.202 
2.21.137 
2. 21. 22t 
2.21.704 
2.21.903 

2.21.1604 
2. 21.1812 
2.21.3607 

2.21.3702 
2.21.5006 
2.21.8011 
2. 21. 8109 

and other rules - State Purchasing, p. 1, 383 
and other rules - Sick Leave, p. 480 
and other rules -Annual Vacation Leave, p. 2861, 151 
Leave of Absence Without Pay, p. 483 
and other rules - Leave of Absence Due to Disability 
and Maternity, p. 473 
and other rule - Alternate Work Schedules, p. 476 
Exempt Compensatory T~. p. 2462, 22 
and other rules - Veterans' Employment Preference 
p. 2464, 23 
and other rules - Recruitment and Selection, p. 487 
and other rules - Reduction in Work Force, p. 498 
Grievances, p. 485 
Bqual Employment Opportunity/Affirmative Action, 
p. 478 

(Public Employees• Retirement Board) 
I-III Mailing Membership Info~tion about Non-Profit 

2.43.302 
Organizations, p. 508 
and other rules - Definitions - Request for Release 
of Infor111ation by Members Bffect of Voluntary 
Elections - Lump Sum Payments of Vacation or Sick 
Leave • Purchase of Previous Military Service -­
Modifications Affecting Actuarial Cost - Disability 
Retirement Conversion of Optional Retir .. ant 
Benefit Upon Death or Divorce frOIIl the Contingent 
Annuitant, p. 2864, 291 

Montana Adainistrative Register 9-5/l:Z/H 



-1306-

2. 43.30:1 and other nlea Retir-tmt Incentive Program 
Provided by aJ 517, p. 3057, 2762 

(Teachers' Retirement Board) 
2.44.405 and other rule• - Adjuating Diaability Allowance• -

Interest on Non-Payment for Additional Credits -
Creditable Service for Teaching in Private 
BcSucational Inatitutiona, p. 2858, 561 

!State Compensation Inauranct Fund) 
2. 55.320 and other rules Method for Aaaignment of 

Claaaificationa of Rmploymenta - Pr .. ium Ratesetting 
- Construction Induatry Pr-ium Credit Program 
Medical Deductibla, p. 597 

2.55.326 Minimum Yearly Pr~ium, p. 981 
2.55.327 and other rulea - Construction Industry Program -

Scheduled Rating for Loaa Control Non-compliance 
Modifier and Unique Riak Characteriatica Modifier, 
p. 2870, 292, 661 

2.55.404 Scheduled Rating - High Loaa Modifiers, p. 661 

ru.l~ pepartllent of. Title 4 

I-li 

I-VIII 
4.5.202 
4.10.206 

and other rulea - Civil Panaltiea - Enforcement and 
Matrix - Sale, Diatribution and Inspection of Huraery 
Stock in Montana, p. 2580, 24 
Peaticide Diapoaal Program, p. 600 
and other rule - Category 1 Noxious Weeds, p. 93, 563 
Licenaing for Peaticide Operator•, p. 2063. 2669 

I- II Baergancy Adoption - Allowing Credit to Da.eatic 
Ceding Inaurera Reduction of Liability for 
Reinaurance Ceded by Domestic Inaurera to Aaauaing 
Inaurera, p. 564 

I- II and other rules - Bata))liabJ.ng Accreditation Pee• for 
Annual Continuation of Authority - Defining "Money 
Market Punda" aa they Relate to Investments by Para 
Mutual Inaurera - Remove LiDdtationa on the Iaauance 
of Credit Life and Credit Diaability Inaurance to 
Joint Debtora Prohibiting DiacriDdnation in 
Determining &ligibility for Peraonal Automobile 
Inaurance • Wage Aaai!JliiMIIlt• · Voluntary Payx·oll 
Deduction, p. 2163, 2764 

I-XI Continuing Bducation Program for Insurance Producera 
and Coa.ultanta, p. 2466, 3004 

I·UIV 811&11 llllployer Bealth Btmefit Pl&JUI, p. 571 
6.10.102 and other rulea ~ting Certain Poreigu 

Securitiea froa aegiatration · Requiring that Kx-.pt 
Foreign Savinga and Loan Aaaociationa be -..bera of 
the Federal Depoait Inaurance Corporation and that 
their certifiaatea of Depoait be J'ully Inaured by the 
Federal Dapoait Inaurance Corporation, p. 95, 569 
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(ClassificAtion and RAting Committee) 
6. 6. 8301 updating Reference& to the NCCI Baaic Manual for 

Workera' Compensation and ~layers' Liability 
Insurance, 1980 Edition, p. 608 

(Board of Alternative Health Care) 
8.4.404 and other rules Certification for Specialty 

(Board of 
8.6.405 
8.6.407 
(Board of 
8.8.2804 

(Board of 
8.10.405 
(Board of 
8.12.601 

(Board of 
I 
I-IX 

Practice Condition& Which Require Physician 
Consultation - Continuing Education, p. 2713, 386 

Architects) 
Reciprocity, p. 715 
Examination, p. 983 

Athletics) 
and other rules - Licenaing Requirement& - Contract& 
and Penalties - Fees - Promoter-Matchmaker, p. 985 

Barbera) 
Pee Schedule, p. 2168, 295 

Chiropractors) 
and other rules Applications, Educational 
Requirement& Renewal& Continuing Education 
Requirements - Unprofessional Conduct, p. 222 

Clinical Laboratory Science Practitioners) 
Continuing Education, p. 611 
Clinical Laboratory Science Practitioners, p. 2065, 
2766 

(Board of Cosmetologists) 
8.14. 401 and other rules - Practice of Cosmetology, Manicuring 

and Electrolysis, p. 331 
(Board of Dentistry) 
8.16.602 and other 

Auxiliary 
Exemptions 
1120 

rules Dental 
Personnel and 
and Except ions 

Hygienists Use of 
Dental Hygienist• 

- Definitions, p- 2743, 

8.16.904 and other rules - Administration of Anesthaaia and 
Sedation by Dentists - Prohibition - Pe~ita Required 
for Administration - Minimum Qualifying Standard& -
Minimum Monitoring Standard& - Facility Standard& -
On-site Inspection of Facilitiea, p. 2478, 1130 

8.16.1002 and other rules - Continuing Education - Requirement& 
and Restrictions, p. 988 

(State Electrical Board) 
8.18.402 and other rules Applications 

Responsibilities Temporary Permit 
Examinations Continuing Education 
Electrician Certificates, p. 225 

(Board of Bearing Aid Dispensers) 

General 
Fee a 
Pioneer 

8. 2 0. 4 02 and other rules - Feea - Exam ina tiona - Licensees 
from Other States, p. 717 

(Board of Horae Racing) 
8.22.501 and other rules - Definitions - Licenses - Fees -

Clerk of Scales - General Provisions Grooms 
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(Board of 
8.24.409 
8.24.~09 
(Board of 
8.28.502 

8.28.1501 

(Board of 
8.30.407 

(Board of 
8.32.304 

8.32.1501 
(Board of 
8.34.414A 
(Board of 
8.35.402 

8.35.408 
(Board of 
8.36.601 

8.36.602 

8.36.801 

(Board of 
8.39.504 

(Board of 
8.40.404 

(Board of 
8.42.402 

8.42.402 

9·5/12/94 
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Jockaya ~era Declaration& and Scratchaa 
Claiming • Paddock to Post - Permissible Medication, 
p. 547 

Landscape Architecta) 
and other rule • Fee Schedule - Renewals, p. 991 
Faa Schedule, p. 2986, 388 

Medical Bxa.inera) 
and other rules Requirements for Licenaure 
Unprofessional Conduct • Definitions with Regard to 
the Practice of Acupuncture, p. 613 
and other rules - Physician Assistant& - Definitions 
- Qualifications - Applications - Pees - Utilization 
Plana - Protocol · Temporary Approval - Informed 
Consent - Termination and Transfer • Unprofessional 
Conduct, p. 720 

Funeral Service) 
and other rules · Fees • Unprofessional Conduct -
Crematory Facility Regulation - Caaket/Containera -
Shipping Cremated Human R~ina - Identifying Ketal 
Disc - Processing ol! Cremated Remains - Crematory 
Prohibitions, p. 1787, 2670 

Nursing) 
and other rules - Advanced Practice Registered Huraea 
- Bxecutive Director - &zaainationa - Inactive Statua 
- Schools • Prescriptive Authority - Clinical Nurse 
Specialists - Delegation of Nursing Taska, p. 100 
and other rulaa - Preacriptive Authority, p. 615 

Nursing Home Administrators) 
Application for &zaainationa, p. 993 

Occupational Therapy Practice) 
and other rules • Definitions - Use of Modalities, 
p. 116, 663 
Unprofessional Conduct, p. 2483, 25 

Optometry) 
and other rules - Continuing Bducation • Approved 
Couraea and &zaainationa - N- Licenaes - Therapeutic 
Pharmaceutical Agents, p. 120 
Continuing Bducation · Approved Programs or Courses, 
p. 2294, 152 
and other rule - Ther~peutic Pharmaceutical Agents -
Approved Drugs, p. 2485, 153 

Outfit tara I 
and other rules Outfitter Operations Plana 
Conduct of Outfitters and Guides • Unprofesaional 
Conduct, p. 2070, 155 

Pharmacy) 
and other rules - Fees - Out-of-State Mail Service 
Pharmacies, p. 2073, 2586, 571 

Physical Therapy ZX..ineral 
and other rules - Examinations - Peas • Licensure by 
Bndora .. ant - Foreign-Trained Applicant&, p. 996 
Bxaminations • Pees - Temporary Licenaea - Licenaure 
by Endorsement, p. 2587, 159 
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(Board of Psychologists) 
8. 52.606 and other rule - Required Supervised Experience -

Licensees fr~ Other States, p. 2590, 389 
(Board of Radiologic Technologists) 
8.56.409 and other rules - Examinations - Renewals - Fees -

PerMits - Permit Fees, p. 1455, 2912 
(Board of Real Estate Appraisers) 
8. 57.401 and other rules Definitions Application 

Continuing Requirements Course Requirements 
Education - Fees, p. 727 

8.57.403 and other rules Rxaminations 
Requirements Education Requirements 

Experience 
Fees 

Agricultural Certification, p. 2170, 2775 
{Board of Realty Regulation) 
8. 511. 406C and other rule Application for Equivalency 

8.58.419 

8.58.419 

(Board of 
8.59.402 
8.59.402 

(Board of 
8.60.408 
(Board of 
8.61.401 

8.61.404 

Broker - Grounds for License Discipline - Genera;!. 
Provisions - Unprofessional Conduct, p. 730 
Grounds for License Discipline - General Provisions -
Unprofessional Conduct, p. 232, 667 
Grounds for License Discipline - General Provisions -
Unprofessional Conduct, p. 2719, 297 

Respiratory Care Practitioners) 
Definitions, p. 123, 668 
and other rule - Definitions - Use of Pulse Oximetry, 
p. 2487, 160 

Sanitarians) 
Standards of Registration Certificate, p. 349, 952 

Social Work Examiners and Professional Counselors) 
and other rules Definitions Licensure 
Requirements for Social Workers, Application 
Procedures for Social Workers Licensure 
Requirements for Professional Counselors, p. 2296, 
3015, 26 
and other rules - Pees - Ethical Standards for Social 
Work Examiners and Professio11al Counselors - Inactive 
Status Licenses, p. 2988, 298 

(Board of Speech-Language Pathologists and Audiologiat&) 
8. 62.502 and other rules • Aide Supervision - Nonallowable 

Functions of Aides, p. 1795, 2913 
(Board of Passenger Tr~ay Safety) 
8.63.501 Adoption of the ANSI Standard, p. 351, 1136 
(Building Codes Bureau) 
8.70.101 and other rules - Building Codes, p. 2173, 299, 670 
(Milk Control Bureau) 
8.79.101 and other rules Definitions Transactions 

Involving the Purchase and Resale of Milk within the 
State, p. 2301, 3016 

(Banking and Financial Institutions Division) 
I-II and othe~ rules Retention or Bank Records 

8.80.101 
Investment Securities, p. 355, 1137 
and other rules - Banks - Reaerve Requi~-ents -
Investment in Corporate Stock Inveataents of 
Financial Institutions - Limitations on Loans - Loans 
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to a Kanaging Officer, Officer, Director or Principal 
Shareholder- Corporate Credit Unions, p. 1599, 2198, 
2776, 161 

8. 80.104 and other rules • s-i -Annual ~sessmenta U'pon Banlta, 
Investaent Companies and Trust Companies - Fees for 
Approval of Automated Teller Machines and Point-of­
Sale Terminals, p. 353, 1143 

8.80.307 Dollar Amounts to Which Consumer Loan Rates are to be 
Applied, p. 359, 953 

(Board of Milk Control) 
8.86.301 and other rules - Transportation of Milk from Farm­

to-Plant and as it Relates to Kiniawa Pricing -
Readjusbaent of Quotas - Settl11111ent Fund Payments, 
p. 2315, 3018 

(Banking and Financial Institutions Division) 
8. 87.202 and other rules - Investigation Responsibility · 

Application Procedures and Requirements for a 
Certificate of Authorization for a State Chartered 
Bank · ~suming Deposit Liability of Any Closed llanlt 
- Karger of Affiliated Banks - Establishment of Wew 
Branch Banks - Discovery and Hearing Procedures -
Application Requirement, p. 361, 1146 

(Local Government ~sistance Division) 
I Administration of the 1994 Treasure State Rndowment 

(TSBP) Program, p. 125 
I Administration of the 1994 Federal Comaunity 

Development Block Grant (CDBG) Program, p. 127 
8.94.4102 and other rules · Report Piling Peas Paid by Local 

Government Bntities Financial Statements 
Incorporation by Reference of Various Standards, 
Accounting Policies and Federal Laws and Regulations 
under the Montana Single Audit Act, p. 999 

(Board of Housing) 
8.111.405 Income Lt.its and Loan Amounts, p. 5, 577 
(Mont.ana State Lottery) 
8.127.407 and other rule- Retailer Camaissions - Sales Staff 

Incentive Plan, p. 1002 
8.127.407 Retailer Comaission, p. 2078, 391 

EDUGATIQN, Title 10 

(Superintendent of Public Instruction) 
10.10.301A and other rules - School J.Punding and Tuition, p. 1006 
(Board of Public Education) 
I Teacher Certification surrender of a Teacher 

Specialist or Administrator Certificate, p. 817 
I Teacher Certification Area of Specialized 

Competency, p. 237, 954 
10.57.211 Test for Teacher Certification, p, 1463, 2781 
10.57. 301 Teacher Certification Bndors11111ent Info:raation, 

p. 815 
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10.57,501 Teacher Certification- School Paychologiats, School 
Social Workera, HUraea and Speech and Bearing 
Therapists, p. 234, 955 

10.58.102 and other rules - Teacher Certification - Teacher 
Education Programs Standards, p. 814 

10.60.101 and other rules - Board of Public Education Policy 
Statement - Due Process in Services - Identification 
of Children with Di111a.bilities Opportunity and 
Bducational Equity Special Education Student: 
Records - Special Education Recorda, p. 2326, 166 

10.64.355 Elnergency Amendment School Bua Body Standardll, 
I'. 956 

10.64.Z55 Transportation - Bus Body, p. 733 
10.66.101 and other rules- General Educattonal Development­

~equirements Which Must be Met in Order to Roceive 
High School Equivalency Ce:r;tificateB ·· Waiv~~>r of Age 
Itequirements - Method of Applying - Fees ·· Waiting 
Period for Retesting Issuance of Equivalency 
Certificates, p. 2593, 167 

(Stat•~ U.brary Commission) 
10.1:.:1 101 Ox·ganization of the State Library Agency, p. 1461, 

2783 

I 

1 

11.5,602 

11.8. _; ... ?. 

I 
I-X 
1:0:.1 'l.\.2 

l ~. 3 '1.:. 6 

12.3 .12) 

12.6.?01 

12.6.901 

and other rules - Day Care Facilities 
Un1egistered Providers Participating in 
Benefits' Programs, p. 129, 958 
CNalificationa of Respite Care Provider.s, 
3019 

Legally 
Day Care 

p. ll51, 

and ot.her rule - Case Recorda of Abuse or Negl<nct, 
p. 238 
Adoption and Incorporation of the Regulations of thG 
Association of Mministrato:r;a of the Interstate 
C<>lXIp&Ct on the Placi>Jileot of Children, p. 621 
Violations o! Afterclll:e Agreemelltl!i, p. 819 

!>loi,Lt't~~>Jident Hunting Lice1:1se Pr6ference Sy&te!ii, p. 242 
Block Management Progr&l!l, p. 1064 
Settir.g of Nonresident Antelope Doe/Fawn Licenses, 
J;. 2201, 2914 
and Qther rule - Application and Drawing of Moose, 
Sbeep, and Goat Licenses, p. 6, 392 
Nonresident Combination License Alternate List, 
.... 2199, 2915 
Establishment or a No Wake Speed zone on Po:r;tions of 
tha Blackfoot and Clark Pork Rivers, Missoula County, 
P· 825 
Wate:r; Safety Regulations • Allowing Electric Moto:r;s 
on Lake Elmo, p. 1963, 2916 
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HEALTH AND £NVIRQNMBNTAL SCIENCES. Department of. Title 16 

I 

I 

I-III 

I-IX 

I-X 
I-XIII 
I-XXV 

I-XXXIV 

16.6.901 

16.8.1107 

16.8.1301 

16.14.501 

16.14. 502 

16.20.603 

16.20.1003 

16.28.202 

16.28.1005 

16.30.801 

16.32.110 

16.32.373 

16.44.102 

16.44. 303 

9-5/1.2/94 

Administrative P~alties for Violations of Hazardous 
waste Laws and Rules, p. 2992, 419 
Water Quality Permit and Degradation Authorization 
Fees, p. 2489, 393, 672 
Health Care Facility Licensing - Licensure Standards 
for Residential Treatm~t Facilities, p. 1809, 304 
and other rules - Implementation of the Water Quality 
Act's Nondegradation Policy, p. 2723, 849 
Water Quality - Use of Mixing Zones, p. 835 
Home Infusion Therapy Licensing, p. 882 
Air Quality Bureau - Operating Permits for Certain 
Stationary Sources of Air Pollution, p. 1817, 2933 
and other rules Air Quality Air Quality 
Permitting - Prevention of Significant Deterioration 
- Permitting in Nonattainment Areas - Source Tasting 

Protocol and Procedure Wood Waste Burners, 
p. 1264, 2530, 2919 
and other rules - Recorda and Statiatics - Filing 
Death Certificates - Burial Transit Permits - Dead 
Body Removal Authorization - Notification of Failure 
to Pile Certificate or Body Removal Authorization, 
p. 2599, 3023 
and Jther rules Air Quality Preconstruction 
Permits, p. 1965, 2930 
and other rules - Air Quality - Open Burning of 
Christmas Tree Waste - Open Burning for Com.ercial 
Film or Video Productions, p. 867 
and other rules - Solid Waste - Municipal Solid Waste 
Management, p. 2083, 2672 
and other rules - Solid Waste - Municipal Solid Waate 
Management, p. 2203, 2784 
and other rules - Water Quality - Surface Water 
Quality Standards, p. 2737, 827 
and other rules Water Quality 
Quality Standards - Mixing Zones 
Nondegradation, p. 244, 846 

Ground Wa tar 
Water Quality 

and other rules - Communicable Diseases - Reportable 
Diseases, p. 623 
Tuberculosis Control Requirements for Schools and Day 
Care Facilities, p. 2721 
and other rulaa - Emergency Amendment - Reporting of 
Exposure to Infectious Diseases, p. 415 
Health Planning Certificate of Need Required 
Findings and Criteria, p. 639 
and other rules Standards for Licensure of 
Hospices, p. 631 
and other rules - Hazardous Wastes - Hazardous Wasta 
Management, p. 2330, 2952 
and other rules Solid and Hazardous Waste 
Hazardous Waste Managaa~t - Use of Used 011 •• a 
Duet Suppressant, p. 556 
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(Petroleum Tank Release Compensation Board) 
16.47.311 and other rules -Consultant Labor Classifications, 

p. 2206, 2678 

TRANSPORTATION. DePartment of, Title 18 

18.7.302 

18.8.101 

and other rules- Motorist Information Signa, p. 137, 
674 
and other rules - Motor Carrier Services (Formerly 
"Gross Vehicle Weight"), p. 2875, 1148 

CORRECTIONS AND HUMAN SERVICES. Department of, Title 20 

(Board of 
20.25.101 

Pardons) 
and other rules - Revision of Rules of the Board of 
Pardons - ARM Title 20, Subchapter• 3 through 11, 
p. 2495, 168 

~STICE. Department of. Title 23 

I Issuance of Seasonal Commercial Driver's License, 
p. 1610, 169 

I-VI and other rules - Rules of the Fire Prevention and 
Investigation Bureau Describing the Revision of 
Licensure Requirements for Persons Selling, 
Installing or Servicing Fire Protection Bquipaent • 
Other Provisions Dealing with Fire Safety, p. 1855, 
2953, 3025 

I-VII Regional Youth Detention Services, p. 2886, 579 
I -XI and other rules - Instituting Procedures for the 

Revocation or Suspension of the Certification of 
Peace Officers and Other Public Safety Officers -
Procedures for Peace Officer Standards and Training, 
p. 893 

23.5.101 State Adoption of Federal Hazardous Materials 
Regulations, p. 1469, 141, 578 

23.16.101 and other rules Regulating Public Gambling, 
p. 1974, 2786, 3025 

~~ INPoSTRY. Departme~Title 24 

I-IV 

I-IX 

I-XIX 

I-XX 

(Workers' 
24.5.301 

!lnplementation of Education-based Safety Programs for 
Workers• Compensation Purposes, p- 257, 1156 
Groups of Business Entities Joining Together for the 
Purchase of Workers' Compensation Insurance, P- 9, 
681 
and other rules - Claims for Unpaid and Underpaid 
Wages - Calculation of Penalties, p. 367, 1152 
Certification of Managed Care Organizations for 
Workers' Compensation, p. 2890, 420 

Compensation Judge) 
and other rules - Procedural Rules of the Court, 
p. 2747, 27 
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24.5.322 

24.16.9007 
24.26.202 

24.29.1402 

24.29.1409 

24.29.1416 

24.29.1504 

24.29.1513 

I 

I 

26.3.180 

26.3.180 

26.3.186 

26.4.201 

·1314. 

and other rules - Procedural Rules of the Court, 
p. 248, 675 
Montana's Prevailing Wage RAte, p. 912 
and other rules - Rules of Procedure before the Board 
of Personnel Appeals - Labor -Management Relations and 
Grievances, p. 2339, 3026 
Liability for Workers for Medical Bxpenaes for 
Workers' Compensation Purposes - Payment of Medical 
Claims, p. 1870, 2801 
Travel &xpePae Reimburs~ents for Workers' 
Compensation Purposes, p. 1872, 2804 
Applicability of Rules and Statutes in Workers' 
Compensation Mattera Applicability of Date of 
Injury, Date of Service, p. 143, 679 
and other rules - Selection of Treating Physician for 
Workers' Compensation Purposes, p. 1878, 2809 
and other rules Util.ization and Medical Pee 
Schedules for Workers' Compensation Matters, p. 146, 
680 

Rental Rates for Grazing Leases and Licenses - Rental 
Rates for Cabinsite Leases Fees for General 
Recr··,.tional Use License, p. 2496, 34 
Assessment of Pire Protection Pees tor Private Lands 
Under Direct State Fire Protection, p. 1881, 35 
and other rules - Recreational Use o! State Lands, 
p. 641 
and other rules Recreational Use of State Lands -
Posting of State Lands to Prevent Trespass, p. 1471, 
2536, 33 
and other rules Authorizing and Regulating 
Enrollment of State Lands in Block Management Areas, 
p. 1071 
and other rules - Opencut Mining Act, p. 914 

ij~.TI!M!. RESOURCES Am) CONSERVATI~-Q~__!llil_ of, Title 3 6 

I-VI Horizontal Wells and Enhanced Recovery T&Jr: 
Incentives, p. 925 

36.12.:102 and other rules Water Right Contested Caae 
Hearings, p. 2086, 307 

36.16.102 and other rules - Water Reservations, p. 262 
36.17.101 and other rules - Renewable Resource Grant and Loan 

Program, p. 2498, 3040 

I Adoption by Reference of the 19!13 Edition of the 
National Electrical Safety Code, p. 2606, 3042 
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I-V Kxclusion from Motor Carrier Regulation for 
Transportation Incidental to a Principal Business, 
p. 18 

38.2.3909 Stenographic Recording and Tr&Q&cripta, p. 929 
36.3.201 and other rules Registration of Intrastate, 

Interatata and Poraign Motor Carriers to Implement 
New Jadaral Raquirementa on Single Stata 
Registration, p. 275, 964 

38.3. 702 Class K Motor Carriers - Motor Carriers Authorized to 
Transport Logs, p. 2370, 2966 

38.3.2504 and other rules - Tariff Fee - Tariff Symbols, All 
Relating to Motor Carriars, p. 14, 965 

38.4.801 and othar rulaa - l'l.ear-Bnd Telametry Sy11tema for 
Trains, p. 2602, 3041 

38.5.2202 &Qd other rule - Federal Pipeline Safety Regulations, 
P• 2604, 3043 

38.5.3345 Unauthorized Changes of Telephone customers• Primary 
Interexcbange Carrier (PIC), p. 2368, 3044 

I 

I -11 
I-ll 

I-VIII 
42.11.301 
42.12.103 

42.15.308 
42.17.105 

42.19.401 
42.20.137 

42.20.161 

42.20.303 

42.21.106 
42.21.162 
42.22.101 

42.31.402 
42.35.211 

Tax Information Provided to the Department of 
Revenue, p. 1192, 2811 
Limitad Liability Companies, p. 931 
Exemptions Involving Ownership and Use Testa for 
Property, p. 2212, 2968 
Regulation of Cigaratte Marketing, p. 375 
Opening a New Liquor Store, p. 1475, 2418 
and other rules Liquor Licenses and Permits, 
p. 2003, 2423 
Adjusted Gross Income, p. 657 
and other rules - Old Fund Liability Tax, p. 2612, 
3045 
Low Income Property Tax Reduction, p. 2398, 2967 
and other rules Valuation of Real Property, 
P- 2633. 3048 
and other rules Forest Land Classification, 
p. 2392. 2970 
and other rules - Mining Clai.uis and Real Property 
Values, p. 2625, 3060 
and other rules - Personal Property, p. 2373, 2972 
Personal Property Taxation Dates, p. 2907, 685 
aud other rules Centrally Assessed Property, 
p. 2608, 3061 
and other rule - Industrial Trend Tables, p. 2658, 
3062 
Telephones, p. 2107, 2685 
and other rules - Inheritance Tax, p. 2109, 2817 
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S~CRBTARY OP STAIB. Title 44 

1.2.419 Schedule Dates for Piling, Compiling, Printer Pickup 
and Publication of the Montana Administrative 
Register, p. 2667, 3063 

(Commissioner of Political Practices) 
44.10.331 Limitations on Receipts fro~ Political Committees to 

Legislative Candidates, p. 659 

SOCIAL AND REHABILITATION SERVICES, Department of, Title 46 

I 

46.10.304A 

46.10.403 
46.10.403 

46.10.404 
46.10.410 
46.12.204 
46.12.501 

46.12.503 

46.12.507 

46.12.510 

46.12.571 
46.12.590 

46.12.1107 

46.12.1222 

46.12.3002 

46.12.3803 
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and other rule - Contractor Allotments for Community 
Block Grants, p. 933 
and other rules - AFDC Unemployed Parent, p. 2505, 
3065 
APDC Income Standards and Payment ~unts, p. 1090 
Revision of AFDC Standards Concerning Shared Living 
Arrangements, p. 278 
Title IV-A Day Care tor Children, p, 2910, 312 
At-Risk Child Care Services, p. 2114, 2686 
Medicaid Requirements for Co-Payments, p. 286, 686 
and other rules - Mid-Level Practitioners, p. 2994, 
313 
and othe:r rules - Medicaid Coverage and Reilllburs-ent 
of Inpatient and Outpatient Hospital Services, 
p. 1076 
and othe:r rules - Medicaid Coverage and Reilllburs-ent 
of Ambulance Services, p. 2218, 2819 
and other rules Swing-bed Hospital Services, 
p. 2508, 3069 
Ambulatory Surgical Centers, p, 949 
and other rules - Medicaid Coverage and Reilllburs-ent 
of Residential Treatment Services, p. 1111 
and other rules - Medicaid coverage of Services 
Provided to Recipients Age 65 and Over in 
Institutions tor Mental Diseases, p. 936 
and other rules - Medicaid Coverage and Reimbursement 
of Nursing Facility Services, p. 1096 
Determination of Eligibility for Medicaid Disability 
Aid, p. 2758, 36 
Medically Needy Income Standards, p. 1109 
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