~ RESERVE

"% RESERVE
MONTANA
ADMINISTRATIVE
REGISTER
STATE TAW TIRRARY
MAY 13 1994
AF MONTANA

PAGES 1191-1316



MONTANA ADKINISTRATIVE REGISTER
ISSUE NO. 9

The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies’ proposed new, amended or repealed rules; the
rationale for the change; date and address of public hearing;
and where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists any
changes made since the proposed patage. The interpretation
section contains the attorney general’s opinions and state
declaratory rulings. Special notices and tables are inserted at
the back of each register.
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BEFORE THE PUBLIC EMPLOYEES' RETIREMENT BOARD
OF THE STATE OF MONTANA

In the matter of proposed adoption
of new rules relating to medical
review of members, discontinuance
of disability retirement benefits,
and procedures for requesting an
administrative hearing; amendment

)
)
) NOTICE OF PROPOSED
)
)
of ARM 2.43.201, 2.43.202, )
)
)
)
)
)

ADOPTION, AMENDMENT AND
REPEAL OF RULES

2.43.302, and 2.43.502 relating to
model rules, definitions, and the
disability application process; and
repeal of ARM 2.43.507 relating to
election of disability coverage

NO PUBLIC HEARING
CONTEMPLATED

TO: All Interested Persons.

1. on June 23, 1994, the Public Employees’ Retirement
Board proposes to adopt the following proposed rules pertaining
to medical review of members, discontinuance of disability
retirement benefits, and procedures for requesting
administrative hearings; amend ARM 2.43.201, 2.43.202, 2.43.302,
and 2.43.502 relating to model rules, definitions, and the
disability application process; and repeal ARM 2.43.507 relating
to election of disability coverage.

2., The proposed new rules provide as follows:

RULE I RIODIC ME L REVIEW O ISABILITY RETIREES

(1 The medical status of each member receiving a
disability retirement benefit will be reviewed annually by the
board to determine whether the member continues to be disabled,
unless the board:

(a) determines reviews are unnecessary and may be
discontinued, or

(b) determines more frequent reviews are warranted by the
nature of the disability, or

() converts the disability retirement benefit to a
service retirement benefit.

AUTH: 19-2-403, MCA

IMP: 19-3-1015, 19-5-612, 19-6-612, 19-7-612, 19-8-712,
19-9-904, 19-13-804, MCA

RULE Il _PFRIODIC MEDICAL REVIEW OF DISABILITY RETIREES —--
INITIAL NOTICE (1) The division will send written notification
of medical review to a member receiving a disability retirement
which is subject to review. The notice will be sent to the
member at the most recent address provided and will inform the
member of the division’s determination of:

(a) the date by which medical information and records must
be received, and

(b} any specific medical tests or diagnosis required for
the review.
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(2) The member will be required to have the results of a
current medical examination, including any specifically required
tests or diagnosis, submitted directly to the division by the
examining medical authority(ies) within 60 calendar days of
initial notification. The medical examination shall be
performed by the member’s treating physician or other competent
medical authority. To be considered current, the date of a
medical examination must be no earlier than six months prior to
receipt by the division.

AUTH: 19-2-403, MCA

IMP: 19-3-1015, 19-5~612, 19-6-612, 19-7-612, 19-8-712,

19-9-904, 19-13-804, MCA

CAL EV -=
NOTICE OF ADDITIONAL EVIDENCE REQUIRED (1) The board’s medical
consultant and disability claims examiner will review all
medical records previously submitted and those requested for the
current period and submjit interpretations and recommendations as
to the current disability status of the member.

{(2) If the division determines the records submitted by
the member’s treating physician in response to the initial
notice of review are not current or are otherwise inadequate to
complete a review, the division will send written notice to the
member of the =specific additional examinations or tests
necessary for adequate review of the disabling condition. When
appropriate, the type of medical authority to conduct the
necessary tests or examination will be specified or a particular
physician may be appointed to conduct the required examinations
or tests.

(3) The member will be allowed 60 days from the date of
notification to complete the required examinations or tests and
have the results sent directly to the division by the examining
physician.

(4) If the member chooses not to provide additional
medical evidence administratively determined as necessary, the
previous medical evidence submitted will be presented to the
board along with staff recommendations regarding continuing
disability of the member.

AUTH: 19-2~403, MCA

IMP: 19-3-1015, 19~5-612, 19-6-612, 19-7-612, 19-8-712,

19-9-904, 19-13-804, MCA

RULE IV FAILURE TQO RESPOND -- SECOND NOTICE (1) A member
who fails to submit all medical information as required in the
notice will be sent a "second notice" by certified mail, return
receipt requested. The second notice will inform the member of:

(a) any specific medical tests or diagnosis required by
the board for the review, and

(b) the date on which disability benefits will be
suspended if the member does not provide the medical evidence.

(2) The member may request an extension to accommodate
scheduled appointments. The written request justifying the need
for additional time must be received by the division at least 15
days prior to the end of the time period. Any requests for
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extensions in excess of 30 days will not be approved.
AUTH: 19-2-403, MCA
IMP: 19-3~-1015, 19-5-612, 1%-6-612, 19-7-612, 19-8-712,
19-9-904, 19-13-804, MCA

RULE V_SUSPENSION QF DISABILITY BENEFITS -- NOTICE (1) If
the member fails to respond appropriately to the second notice,
the division will notify the member, by certified mail, return
receipt requested, that disability benefits have been suspended.
The suspension notice will also inform the member that:

(a) the disability benefit will be cancelled if the
previously noticed medical reports and information are not
provided to the division within 30 days from the date of notice;

(b) deductions from benefits for insurance premiums paid
to an employer-sponsored health insurance plan will continue to
be paid on the member’s behalf wuntil such time ag the board
cancels the benefits; and

(¢} disability benefits will not be restored until such
time as the board determines the member has demonstrated
continuous disability.

AUTH: 19-2-403, MCA

IMP: 19-3-1015, 19-5-612, 19-6-612, 19-7-612, 19-8-712,

19-9-904, 19-13-804, MCA

RULE VI _CANCELLATION OF DISABILITY BENEFITS FOR REFUSAL TO
COMPLY —- NOTICE (1) Failure to appropriately respond to the
notice of suspension will be deemed refusal to submit to a
medical review. Disability benefits will be cancelled and the
member will be notified of the effective date of cancellation of
benefits by certified mail, return receipt requested.

(2) The effective date of cancellation will be the first
day of the month following the date of the cancellation notice.
(3) The notice of cancellation will inform the member of

appeal rights under the board’s rules for contested cases and
any rights for service retirement benefits or for requesting
termination of membership from the retirement system.

AUTH: 19-2-403, MCA

IMP: 19-3-1015, 19-5-612, 19-6-612, 19-7-612, 19-8-712,

19-9-904, 19-13-804, MCA

RULE VII CANCELLATION OF DISABILITY BENEFITS DUE_TO CHANGE
OF C S us (1) If the board determines the medical
information provided by the member does not demonstrate
continuing disability, the monthly disability retirement benefit
will be cancelled.

(2) The effective date of cancellation will be the first
day of the second month following board action (e.g. board
action to cancel disability retirement benefits on January 28,
would result in cancellation of the March benefit).

(3) The member’s former employer will be notified of the
member‘s eligibility for reinstatement to service.

AUTH: 19-2-403, MCA

IMP: 19-3-1015%, 19-5-612, 19-6-612, 16-7-612, 19-8-712,

19-9-904, 19-13-804, MCA
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RULE VIII APPEAL OF CANCELLATION OF BENEFITS (1) A member
may appeal the cancellation of benefits only by requesting an
administrative hearing (contested case) in writing within 30
days after the effective date of the cancellation.

AUTH: 19-2-~403, MCA

IMP: 19-3-101%, 19-5-612, 19-6-612, 19-7-612, 19-8-712,

19-9-904, 19-13-804, MCA

T (o (o) (1) Those
matters subject to contested case determination will be decided
by the board initially on the basis of material properly
submitted by the requesting party and such other information as
the board deems appropriate. The board will notify the
requesting party of its preliminary decision. If the decision
is adverse, the board will include a general statement of
adverse considerations, which need not be exhaustive. The
requesting party will be given two options, which must be
exercised within 30 days of the date of the notification:

(a) The party may submit a request in writing for
recongsideration by the board. Such reconsideration will be
based on facts and matters submitted by the party to the board,
the testimony of the party, and the presentation of the party or
their legal counsel before the board. Facts and matters may be
submitted by the requesting party any time after the adverse
decision is made until ten days prior to the second board
meeting following the original administrative decision. The
board will notify the party of the determination on
reconsideration, which will become final and is not subject to
administrative or judicial review unless the party exercises the
right to request an administrative hearing within 30 days of the
date of the notice of determination on reconsideration.

{b) The party may exercise the right to request an
administrative hearing (contested case) within 30 days of the
date of the notice of the initial determination or determination
on reconsideration. Notice will be given orally to the party at
the time the board reaches its determination. If neither the
requesting party nor their counsel is present, written notice of
the board’s determination will be mailed.

(2) If the requesting party fails to exercise an available
option within the time allowed by the board, the board’s
decision becomes final and is not subject to administrative or
judicial review. Thereafter, a party may only appear before the
board on the same matter based on new and different facts which
are not cumulative or repetitive and for good cause shown.

(3) Time periods provided herein may be enlarged only in
writing by the board or its authorized representative and only
on requests made prior to the expiration of the time period.

AUTH: 19-2-403, MCA

IMP: 19~2-403, MCA

CONT ED CASE PROCEDURES (1) Contested cases
will be presided over and heard by a quorum of the board or a
hearing examiner who may be any individual appointed by the
board, including any board member. A party may seek to
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disqualify a hearing examiner only on the basis of a pre-hearing
motion and affidavit c¢ontaining an affirmative showing of
prejudicial personal bias or lack of independence. The hearing
examiner will rule on the motion or voluntarily recuse
(disqualify) himself or herself. Such ruling will not be
reviewed by the board except as the personal bias or lack of
independence is demonstrated by reference to the hearing
examiner’s final proposed ruling and order.

(a) The hearing examiner has general authority to regulate
the course of contested cases and may exercise the power and
authority provided or implied by law, including section 2-4-611,
MCA.

(b) The hearing examiner may establish pre-hearing and
hearing calendar and procedures, rule on procedural matters,
make proposed orders, findings and conclusions, and otherwise
regulate the conduct and adjudication of contested cases as
provided by law.

(c) The hearing examiner shall enter proposed findings of
fact, conclusions of law, and order, with any necessary
explanation, for review and final determination by the board.

(d) The jurisdiction and authority of a hearing examiner
terminates upon the entry of a proposed order unless the board
delegates further authority.

(2) If a quorum of the board hears the contested case, the
board may use a hearing examiner for procedural rulings and
administrative purposes, and to assist in the drafting of a
final order. A final order so adopted will be the final
administrative decision of the board, subject only to judicial
review.

(3) The division may assign an attorney for the
presentation of a case or to appear in any contested case to
represent the interests of the board.

(4) (&) A contested case hearing will be recorded
electronically unless a party demands a stenographic record. If
a party demands a stenographic record of any proceeding, it must
be made known to the hearing officer not less than 20 days prior
to the proceeding. The party requiring a stenographic record
must arrange and pay for it. Any electronic or stenographic
record shall be transcribed on the request of any party. The
cost of the transcription shall be paid by the requesting party.
A party who has a transcript prepared shall provide a copy to
any other party requesting it in exchange for the proportional
cost of an original and the necessary copies. The party(ies)
filing exceptions to the hearing examiner'’s proposed findings of
fact must file the original and a total of seven copies of the
transcript with the division. The original of the transcript
shall be included in the record of the contested case only if
exceptions have been filed to the hearing examiner'’s proposed
findings of fact.

(b) If an electronic recording of any hearing or
proceeding is defective or cannot be transcribed, the hearing
examiner may reconstruct the record or the parties may
reconstruct the record by stipulation. The record so
reconstructed will constitute the record for determination and

MAT Loy e Mo 2= n .60 10794
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review of findings of fact.
AUTH: 19-2-403, MCA
IMP: 19-2-403, MCA

RULE XI REGULATIONS APPLICABLE TO CONTESTED CASES

(1) To the extent these rules do not provide for or
specify procedures, or where necessary to supplement these
rules, the provisions of the Montana Administrative Procedure
Act and Attorney General’s Model Rules apply. The Montana Rules
of Ccivil Procedure, Montana Uniform District Court Rules or
Montana Rules of Evidence may be utilized to the extent that
they clarify failr procedures, expedite daterminations, and
assist in the adjudication of rights, duties or privileges of
parties.

(2) A contested case hearing must be heard in Helena.

AUTH: 19-2-403, MCA

IMP; 19-2-403, MCA

3. The rules proposed to be amended provide as follows:

U, (1) To the extent
applicable to the operations of the public employees’ retirement
board, the board has herein adopted and incorporated the
attorney general’s model procedural rules, one through 28, by
reference to such rules as stated in ARM 1.3.101 through ARM
3+3-234_1.3.233,

AUTH: 19~-2~403, MCA
IMP: 2-4-201 and 19-2-403, MCA

2.43,202 APPLICABILITY OF RULES (1) All of the following
rules may not be subject to the provisions of the Montana
Administrative Procedure Act. To the extent that-—they

d are applicable,-preeedural—rules

they will be applied. To the extent that they

are not applicable, procedural rules adopted herein may be

followed at the option of the board. 1In both cases, these rules

shall have full force and effect upon the activities over which

the public-empleyeesl retimement-board has responsibility and/or
authority.

AUTH: 19-2-403, MCA

IMP: 2-4-201 and 19-2-403, MCA

2.43.302 DEFINITIONS For the purposes of this chapter,
the following definitions apply:
(1) and (2) remain the same

" t L ega roceedj as_set th
i s es subsequent __ to initial administrative
determination,
(3) through (18) remain the same and are renumbered ({(4) - (19).

AUTH: 19-2-403, MCA
IMP: Title 19, Chs. 2, 3, 5, 6, 7, 8, 9, and 13 MCA
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2.43.502 DISABILITY RETIREMENT (1) (a)—A-member eligible
for—disability—retirement—miot—filea—elaim—within -four—(4})

menths—after-discentipunnee—from—serviase —untess the-member—is

Except as submitted by board members

or divisi staff acti in thoge capacjtie a request for the
determinatjon disabilit enefjt rights must be initjated in

writing, utjlizing appropriate forms, and must be accompanied by
all relevant information avajlable to the requesting party. The
board or division may r_gf;re the requesting party provide
specific information prjor to board _determipation. The
requesting party may provide additjonal information_  for
consjderation until 10 days (20 days for medical jnformation
which must bhe reviewed by a medical doctor) prior to the next
scheduled boapd mge;ing. or, if different, the board meeting at
which the request wj be considered.
(b) Applicatien—pA forms necessar _apply for
disability retirement may be seeured—obtained frem the publie
retirement division effiee, and a completegd
application widd}-must include the following forms:
(1) employeels—-elatm---application for disability
retirement,
(ii) employer--statement—and—job duty guestionnaire for
disabilit etirement
(iii) attendlnq physician’s statement, and
uth tion to release information.

All forms must be completed and submitted to the division before
the board will act on the application for disabjility retjirement,
Apy —additienal—information—pertinent—to-—the—elaim— may—be
submitted—by-the member—and-may-be—reviewed by a wmedical deetor
and—-the-board—

memberio-right teappear—otfuture meetings-

(<) The employer of the applicant for disability
retirement must define the essentjal elements of the member’s
position and show reasonable accommodation was attempted for the
member ‘s disabling condition(s) in compliance with the Americans
with Disabjlitjes Act (ADA), statutes and regulations,

neA}aEef—thaﬂ—4B~da3&}~&€ter—ne%&féea%&en~af—Ehekboardlq adyerse
determination after--aninformal hearing:

MAR Mo Cice Nooo =200 RERTA AR
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" " of determinin
digability means the member is unable to perform the essentijal
elements of the member’s job duties even with reasonable
accommodation required by the ADA.

s the board wij er_in determinin

tota n i a disability will include
but are not limited to, avajlability apd use of sick leave,
vocational rehabjilitation, and medical treatment; and whether

AUTH: 19-3-403, MCA
IMP: 19-2-406, MCA

4. Adoption of Rules I through VIII is necessary to
specify the procedure which will be utilized to discontinue the
disability retirement benefit of a member who fails to comply
with the statutorily required medical review or whose medical
condition no longer qualifies the member for disability
retirement benefits, Adoption of Rules IX through XI is
necessary to define the procedures for appealing administrative
determinations.

Rule 2.43.201 and 2.43.202 are being amended with editorial
changes to include recent changes to the retirement statutes and
changes to the attorney general’s model procedural rules.

Rule 2.43.302 is being amended by adding a definition of
"contested casge," to define the term as used in this section.

Rule 2.43.502 is being amended by deleting section (1) (a),
(e), (f), and (2) as unnecessary because they vrepeat the
statutes, Sections (1) (c) and (d) were deleted because the
information will now be included 1in the procedures for
adjudicating contested cases. A new section (1) (a) was added
to provide introductory language which explains the purpose of
the section. Section (1) (b) was amended and new sections (1)
(¢) and (d) were added to incorporate requirements of the

9-5/12/94 MAR Notice No. 2-2-229
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Americans with Disabilities Act. New section (1) (e) was added
to delineate some of the factors the board will consider in
determining total inability of the member and permanence of the
disability. The remaining amendments consist of editorial
changes to include uniform terms now used in statute and
modifications to clarify the text.

5. The board proposes to repeal ARM 2.43.507 dealing with
election for coverage under nondiscrimination PERS disability
provisions because the deadline for making such election has
passed. ARM 2.43.507 can be found at ARM page 2-3156.

AP 19-2-403, MCA; IMPP: 19-3-1002 and 19-3-1008, MCA

6. Interested persons may present their data, views, or
arguments concerning the proposed adoptions, amendments, and
repeal in writing no later than June 13, 1994 to:

Linda King, Administrator

Public Employees’ Retirement Division
1719 Ninth Avenue

Helena, Montana 59620-0131

7. If a person who is directly affected by the proposed
adoptions, amendments, or repeal, wishes to express data, views
and arguments orally or in writing at a public hearing, the
person must make written request for a hearing and submit this
request along with any written comments to the above address.
A written request for hearing must be received no later than
June 13, 1994.

8. If the agency receives requests for a public hearing on
the proposed adoptions, amendments, and repeal from either 10%
or 25, whichever is less, of the persons who are directly
affected by the proposed action; from the administrative code
committee of the legislature; from a governmental subdivision or
agency; or from an association having not less than 25 members
who will be directly affected, a hearing will be held at a later
date. Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be 4277 persons based on
February 1994 payroll reports of active and retired members.

LA, /‘—’Ltfll 4 o R

Terry Telchrgk, President
ublic Emp ees’ Retirement Board

P
Dal smille, Chief Legal Counsel and
Rule Reviewer

Certified to the Secretary of State May 2, 1994.
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE
OF THE STATE OF MONTANA

In the matter of the adoption of )

new rules regarding small } NOTICE OF PUBLIC
employer carrier reinsurance ) HEARING

program )

TO: All Interested Persons.

1. on July 6, 1994, at 10:00 a.m., M.D.T., a public
hearing will be held at Conference Room 102A of the
Commissioner of Higher Education Building, 2500 Broadway
Street, Helena, Montana. The hearing will be to consider the
proposed adoption of new rules regarding the small employer
carrier reinsurance program under the Small Employer Health
Insurance Availability Act.

2. The proposed new rules provide as follows:

RULE_I__ AP LITY AND SCOP (1) These rules
constitute the administrative rule component of the plan of
operation for the Montana small employer health reinsurance
program developed by the board of directors of the program
(board) and adopted by the commissioner pursuant to 33-22-
1819, MCA.

(2) These rules apply to all members of the program.

AUTH: 33-1-313 and 33-22-1822, MCA
IMP: 33-22-1819, MCA

RULE IT DEFINITIONS For the purposes of this
subchapter, the terms defined in 33-1~202, 33-22-110, 33-22-
903(a), 33-22-1803, 33-31-102, MCA, and ARM 6.6.4301 will have
the same meaning in this subchapter, unless clearly designated
otherwise. For the purposes of this subchapter, the following
terms have the following meanings:

(1) "Administering carrier" means either a third party
administrator, a carrier, or any other entity approved by the
commissioner.

(2) "Covered claims" means only such amounts as are
actually paid by the members for benefits provided for
individuals reinsured by the program. The term does not
include:

(a) Claim expenses or salaries paid to employees of the
members who are not providers of health care services;

(b) Court costs, attorney’s fees or other legal
expenses;

(c) Any amount paid by the members for:

(i) punitive or exemplary damages; or

9-5/12/94 MAR Notice No. 6-47
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(ii) compensatory or other damages awarded to the
insured, arising out of the conduct of a member in the
investigation, trial, or settlement of any claim or failure to
pay or delay in payment of any benefits under any policy; or

(iii) the operation of any managed care, cost
containment, or related programs;

(d) Any statutory penalty imposed upon a member on
account of any unfair trade practice or any unfair insurance
practice.

(3) "Extra eligible employee" means a covered employee
of a small group employer who is not an eligible employee
because he or she works less than 30 hours per week.

(4) "Member" means any reinsuring carrier participating
in the program.
(5) "Takeover provisions" means provisions of a health

benefit plan offered by a carrier that is replacing the health
benefit plan of another carrier. Such provisions apply to
individuals who were insured under the replaced plan and
address pre-existing conditions, deductible, carry forwards,
and other items that minimize the inconvenience or loss of
benefits or coverage that might occur during a replacement, in
the absence of the takeover provisions,

(6) “whole group" means all eligible employees, extra
eligible employees, and dependents.

AUTH: 33-1-313 and 33-22-1822, MCA
IMP: 33-22-1819, MCA

RULE IIT__BOARD QF DIRECTORS_OF PROGRAM (1) The board
of directors, which is established pursuant to 33-22-1818,
MCA, to supervise and control the operation of the program,
must be constituted and shall conduct its business in the
following manner:

(a) Directors shall serve for terms of three years
expiring on the first of June following their respective
appointments. Directors shall serve out their terms even when
the carriers they represent are no longer among five small
employer carriers with the highest annual premium volume.
Terms of initial directors are controlled by 33-22-1818, MCA.

(b)Y If one of the top five carriers vacates its seat,
the seat must be offered to the next ranking carriers, in
order, until the vacancy is filled. If one of the top
carriers refuses a seat and later reconsiders, such carrier
may be restored to a seat only when there is another vacancy.

(c) Carriers represented on the board may nominate
successors to fill vacancies when their representatives no
longer can represent them on the board.

(d) The commissioner shall appoint a chair and a vice-
chair from among the directors of the board. The board may
elect other officers as needed.

(e) When the chair and vice-chair are both absent from a
meeting, the commissioner shall appoint an acting chair to
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carry out the duties of the chair for the duration of the
meeting.

(f) The chair may make motions and second motions and
vote.

(g) Each director shall be entitled to one vote on any
particular issue to be decided by the board, but no carrier
may be represented by more than one vote.

(h) A majority of directors shall constitute a quorum
for the transaction of business. Except for decisions to
revise the program or recommend amendments to this act,
decisions of a majority of a quorum shall be the decisions of
the board.

(i) Dbirectors shall disclose any potential conflict of
interest prior to voting on a particular issue. A majority of
the board present shall decide whether the director with the
potential conflict may vote on the issue.

(j) A director who is not physically present, but who is
in communication with the board during its meeting, may
exercise his or her voting rights during the meeting,.

(k} The annual meeting of the board must be held at the
offices of the commissioner on the first Tuesday in February
of each year, unless the board, upon at least 30 days notice,
designates some other date or place.

(1) At each annual meeting the board shall:

(1) review and consider the performance of the program
in achieving the purposes of the act;

(i) review reports of the administering carrier,
including audited financial reports, reports on outstanding
contracts and obligations, and all other material matters;

(iii) review reports of the committees established by the
board;

(iv) review the plan of operation and proposals for
amendments to the program or to the act;

(v) review rates for reinsurance coverages, benefit plan
design, and communication programs;

{(vi) review net premiums, program administration
expenses, and incurred losses for the year, taking into
account investment income and other appropriate gains and
losses;

(vii) determine whether, and to what extent, assessments
are necessary for the proper administration of the program;

(viii) review and evaluate the contracts with, and
services of, the administrating carrier, and determine whether
to renew the contract. The contract may be renewed by
favorable vote of at least five directors.

(ix) Review and act upon any other matters that the board
deems necessary or appropriate, and within its jurisdiction
and control.

(m) The board may hold other meetings upon the request
of the chair or two or more directors. Other meetings may be
at such times and with such frequency as deemed appropriate,
such meetings may be either corporal or by means of electronic
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equipment. Notices of any such meetings and their purpose
shall be provided to the directors and the public at least
seven working days prior to the meeting. At meetings other
than the annual meeting, the board may transact any business
specified in subsection (1) (1) hereof.

(n) A written record of the proceedings of each board
meeting must be made by the staff of the board and submitted
to the board within 60 days of said meeting. Copies of
approved minutes must be provided to the commissioner and to
other interested persons upon request,

(o) Directors may be reimbursed from the monies of the
program for actual and necessary expenses incurred by them in
their activities as directors when such expenses are approved
by the beoard, but directors shall not otherwise be compensated
from the program for their services.

(p) Amendments to the plan of operation and suggestions
of technical corrections to the act require the concurrence of
a majority of the entire board and the approval of the
commissioner.

AUTH: 33-1-313 and 33-22-1822, MCA
IMP: 33-22-1819, MCA

RULE IV_ SUPPORT COMMITTEES (1) Pursuant to authority
of 33-22-1819, MCA, an actuarial committee, an operations
committee, a legal committee, and an audit committee must be
established to provide technical assistance in operation of
the program, policy, and other contract design.

(2) The functions of the actuarial committee are as
follows:

(a) To recommend assessment methodology and assessments;

(b) To recommend appropriate methodologies for
determining reinsurance premium rates, rate schedules, rate
adjustments, and rate classifications for individuals and
groups reinsured with the program;

(¢} To recommend reporting requirements of members and
the administering carrier;

(d) To provide reports and other recommendaticns as
directed by the becard;

(e) To determine the incurred claim losses of the
program, including amounts for incurred but unreported claims;
and

(£} To assist the board as requested in regard to any
other actuarial matters.

(3) The functions of the operations committee are as
follows:

(a) To review periodically the plan of operation and to
make recommendations for its enhancement;

(b) To provide administrative interpretation as to the
intent of the plan of operation and to provide administrative
direction on issues referred to it by the board, the
administering carrier, or program members;
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(c) To identify items for which administrative rules are
needed and propose them for adoption by the board; and

(d) To assist the board as requested in regard to any
other related matters.

(4) The functions of the legal committee are as follows:

(a) To interpret the act;

(b) To propose appropriate amendments to the act;

(c) To review the plan of operation and propose
amendments thereto;

(d) To coordinate with counsel for the administering
carrier and the commissioner, as needed, on routine legal
matters related to program operations, including proposed
contracts and operational practices;

(e) To prepare proposed contracts and legal documents
for the program, as requested;

(f) To be familiar with all litigation involving the
program or any part thereof and to provide assistance to the
board concerning all such litigation and other disputes
involving the program and its operations;

(g) To maintain a written record of all inquiries
received and responses given, and provide copies of all such
correspondence to the board; and

(h) To assist the board as requested with regard to any
other legal-related matters.

(5) The functions of the audit committee are as follows:

(a) To propose a uniform audit program to be utilized by
independent auditors in its review of items related to
reinsurance with the program and its review of assessments;

(b) To propose standards of acceptability for the
selection of independent auditors with regard to the audit
program;

(c) To assist the board in the selection of an
independent auditor for the annual audit of program
operations;

(d) To assist the board in the review of the reports
prepared by the independent auditors in conjunction with the
audit program and in the review of the audit of program
operations; and

(e) To assist the board as requested with regard to any
other audit-related matters.

(6) Committee members must be appointed by and serve at
the pleasure of the board.

(7) Each committee shall consist of five individuals
representing carriers participating in the program, which
individuals must be qualified by education and experience to
serve on the committee.

(8) Each committee shall organize itself and, in the
absence of direction from the board, establish its own agenda.
(9) Each committee shall maintain a record of its

activities and provide copies as requested.
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(10) Activities of committees must be in compliance with
open meeting and public participation provisions of applicable
statutes and with applicable constitutional provisions.

(11) Committees may reguest the commissioner to provide
appropriate staff support as needed.

AUTH: 33-1-313 and 33-22-1822, MCA
IMP: 33-22-1819, MCA

RULE V_ _SELECTION, POWERS, AND DUTIES OF ADMINISTERING
CARRIER (1) 1In the process of selecting an administering
carrier, the board shall develop a request for proposal that
outlines the powers, duties, and responsibilities of the
administering carrier. The selection of the administering
carrier must be based upon written proposals submitted.
Proposals must be in writing and provide at least a detailed
explanation of the anticipated work to be performed, the
capabilities of the applicant, and the anticipated costs of
operation.

(2) The administering carrier shall serve until the
selection of a successor administering carrier by the board,
until its resignation is accepted, or until it is otherwise
removed and replaced.

(a) At its annual meeting, the board shall decide
whether to renew its contract with the administering carrier.

(b) The administering carrier shall give the board 180
days’ notice of the administering carrier’s decision to
resign. The board shall give 45 days’ notice of its decision
to replace the administering carrier.

(3) The administering carrier shall perform the
following functions at the direction of the board:

(a) It shall establish procedures, and install the
systems needed, to properly administer the operations of the
program in accordance with the act and this plan of operation.

(b} It shall establish, on behalf of the program, one or
more bank accounts for the transaction of program business.
All such bank accounts must be approved in advance by the
board.

(c) It shall accept, on behalf cof the program, risks
that are ceded by members.

{(d) 1t shall collect, on a timely basis, all reinsurance
premiums for ceded risks and all other amounts due to the
program.

(e) It shall deposit, on a timely basis, all cash
collected on behalf of the program.

(f) It shall pay reinsurance reimbursement for claims
paid on ceded risks.

(g) It shall issue checks or drafts on, and/or approve
charges against, bank accounts of the program.

(h) It shall keep all accounting, administrative, and
financial records of the program, in accordance with this plan
and the proposals of the audit committee.

MAL Ne G Tk e U T [ R



-1206-

(1) Tt shall act as a communications resource for
members in reviewing their administrative operation under the
act and the plan of operation.

(3) It shall calculate assessments, in accordance with
the methodology specified in the plan of operation, and
collect appropriate amounts due.

(k) It shall invest available cash in marketable
securities as specified in the plan of operation and as
approved by the board.

(1) It shall prepare an annual estimate of operating
costs for the adminjstration of the program.

{m) Tt shall perform other functions as agreed between
the board and the administering carrier.

(4) The administering carrier shall maintain all records
of premiums claims, reimbursements, and administrative
expenses on a calendar year basis for a period of seven years.

(5) The administering carrier must be reimbursed for its
reasonable costs of administration in accordance with any
contract with the board.

(6) The administering carrier may subcontract for
services that cost in excess of $5,000 only with the prior
approval of the board.

(7) In performing its duties, the administering carrier
shall maintain the confidentiality of all information
pertaining to insureds and members, in accordance with all
applicable constitutional provisions, statutes, rules, and
principles of common law pertaining to confidentiality and
trade secrets including, without limitation, the Montana
Insurance Information and Privacy Protection Act. Such
information must be used only for the purposes necessary for
the operation of the reinsurance program, and must be strictly
segregated from other records, data, or operations of the
administering carrier. Unless specifically required hereunder
or under the act, no information which identifies specific
insureds or program members may be retained or used by the
administering carrier or disclosed to third parties.

AUTH: 33-1-313 and 33-22-1822, MCA
IMP: 33-22-1819, MCA

u VI RET WIT) HE PROG (1) Carriers may
obtain reinsurance for small employee health benefit plans
with the program when the provisions of the act and these
rules are met. Carriers may apply for reinsurance on a group
basis or on an individual basis. Reinsurance under this rule
is available only to small employers as defined in the act,
and only for health benefit plans provided to such small
employers,

(a} An employer shall qualify as a small employer under
the act and these rules as of the effective date of the health
benefit plan, or of the plan anniversary date coincident with
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or immediately preceding the application for reinsurance with
the plan.

(b) When an employer fails to qualify as a small
employer on two consecutive plan anniversary dates, all
reinsurance provided by the program will terminate as of the
second anniversary date in which the employer fails to qualify
as a small employer.

(c) At each initial application for reinsurance of a
health benefit plan with the program, and as of any
anniversary date of a plan that is reinsured, the member must
obtain documentation from the employer that its firm is a
small employer under the act and then certify in writing that
such documentation has been obtained and agree to make it
avajilable to the administering carrier. A determination that
a member has erroneously certified a firm to be a small
employer must be treated as immediately nullifying any
reinsurance issued or renewed as a result of the application
and certification.

(2) In order to qualify their health benefit plans for
reingurance with the program, members must:

(a) satisfy uniform application of standards among small
employers’ c¢riteria set forth in 33-22-1811, MCA;

(b) apply managed care and claims handling techniques
required by 33-22-1819(5) (g), MCA; and

(c) charge premiums that meet the rating requirements of
33-22-1819(7), MCA.

(i) In order to qualify for reinsurance, health benefit
plans must define the class of employees of the small employer
that are covered, or may elect coverage, by the plan, in
writing, on or before the effective date of coverage provided
by the plan. Such clasgifications of employees must include
all eligible employees and must be in terms relating to
conditions of employment, including, but not limited to, job
classification, number of hours of scheduled work, length of
service. Such classifications must be available to other
small employers with the same number of eligible employees,
and must be consistently applied to all employees within the
plan.

(ii) In order to qualify for reinsurance, applicable
health benefit plans must:

(A) be in writing;

(B) must be made available on the same terms to all
small employers with the same number of eligible employees;

(C) must be consistently applied to all individuals
covered by the plans; and

(D) must address at least the following subjects:

(I} takeover provisions;

(IT) pre-existing condition limitations;

(I1I) waiting periods;

(IV) coveraqge for late enrcollees;

(V) definition of dependent; and
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(VI) services covered and benefits payable under the

plan.
(1i1) Each member proposing to reinsure coverage provided
under a small employer’s plan for any group or individual is
responsible for ascertaining, documenting, and certifying the
following (documentation to be included in reporting
reinsurance census data and reinsurance premiums to the
administering carrier):

(A) that the plan is provided to a small employer;

(B) that the individuals proposed for reinsurance are
covered by the health benefit plan;

(C) that the reinsurance premium rate level payable to
the program for the reinsurance has been correctly determined
in accordance with the plan of operation; and

(D) that the health benefit plan meets all other
requirements of the act, these rules, and the plan of
operation.

(3) Members must notify the administering carrier of
their intent to cede all eligible employees, extra eligible
employees, and/or dependents (whole group) for reinsurance of
coverage under a plan covering eligible empleoyees of a small
employer within 60 days of the initial effective date of the
small employer’s plan with such member.

(a) Availability of whole group reinsurance is subject
to the following criteria:

(i) Subject to payment of premium, all enrollees
eligible to be reinsured must also be reinsured at the
effective dates of theilr coverage;

(ii) If a member has previously withdrawn reinsurance of
coverage for any group, that member cannot again reinsure the
withdrawn group but may reinsure timely enrollees that are
eligible to be reinsured on an individual basis described in
(4) below;

(iii) An amendment rider or other change in the small
employer plan must not constitute or cause a change in initial
effective date; and

(iv) Only underwriting requirements taken at the time of
application may be used by a member in determining whether to
reinsure with the program. Group claim experience during the
60-day period shall not be used in determining whether to
reinsure a risk with the program.

(4) Members must notify the administering carrier of
their intent to cede individual reinsurance of coverage for a
gpecific person covered under a small employer’s plan as an
eligible employee, extra eligible employee, or a dependent
within 60 days of the initial effective date of that person’s
coverage -

(a) Availability of individual reinsurance is subject to
the following criteria:

(i) Each person whose coverage is reinsured must be an
employee or a dependent of an employee;
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(ii) A member may reinsure coverage of an employee
without reinsuring coverage of any specific dependent of that
employee, or may reinsure coverage of a specific dependent
without reinsuring coverage of the employee or dependents of
an employee;

(iii) A member cannot reinsure a newborn child, unless
the child’s mother is already reinsured at the time of birth;

(iv) If a member has previously withdrawn reinsurance of
coverage for any individual, the same member cannot again
reinsure that individual; and

(v) Individual claim experience during the 60-day
waiting period shall not be used in determining ceding to the
program.

(5) Relinsurance coverage may remain in effect and may
continue as long as there is coverage under the small employer
health plan for the covered employee and dependents, but no
longer than the second plan anniversary date after the small
employer ceases to be a small employer.

(a) A member may withdraw a group or individual from the
program under 33-22-1B13(5), MCA, even though coverage
continues to be in effect under the small employer’s plan.
Written notice must be provided by the carrier at least 30
days in advance of the withdrawal.

(b) Reincurance of an individual’s coverage under a
small employer’s plan ceases at the termination of the
individual’s status as a covered employee or dependent for
reasons such as retirement or other termination of active
employment, divorce of a spouse, a child’s attainment of age
19, or termination of full-time student status after age 23.
If a member provides coverage for an individual beyond
termination of employment or dependent status, for contractual
or other reasons, reinsurance may be continued for no more
than 30 days after the termination date.

(c) Reinsurance must cease for any coverage of an
individual under a small employer’s plan, including an
individual whose coverage under that plan has continued as
required by law, at termination of the member’s coverage of
the group in which that individual was previously covered as
an employee or dependent,

(6) Tables of reinsurance premium rates for members, as
determined by the board, upon recommendation of the actuarial
committee, and approved by the commissioner, will be
distributed to members. Separate tables will be prepared and
distributed for HMO plans and indemnity plans.

(a) For any reinsured individual, the member will
calculate his or her reinsurance premium, based on the
program’s tables of reinsurance premium rates, as applied to
the statutory reinsurance premium rate.

(b) For any reinsured group, the member shall calculate
the reinsurance premium for each group reinsured, based on the
program’s table of reinsurance premium rates, as applied to
the statutory allowable reinsurance premium rate.

MAR Notiee Noo 6-47 G-n/12/084



-1210-

(7) Each month members shall provide the administering
carrier with a listing of the individuals reinsured, the
premium for each individual, and such other information as may
be required by the program. The administering carrier shall
make any necessary corrections and send corrected billing
statements to each member.

(a) Reinsurance premiums charged by the program for each
individual must be based on the table of rates in effect on
the later of the effective date of the small employer’s plan
with the member or the most recent plan anniversary date.

(b) Premiums must be determined as of the first of the
month and be due by the 20th of the month.

(¢) Reinsurance premium amounts must be paid based on
whole month increments only. If reinsurance is effective
between the 1st and the 15th of the month, the entire month is
paid in full. When reinsurance becomes effective between the
16th and the last day of the month, no premiums may be
chargeable until the first full month following the effective
date of the reinsurance coverage.

(d) Job terminations effective between the first and the
15th of the month must be allowed refunds for the entire
month, and terminations effective between the 16th and the
last day of the month must not be allowed premium refunds.

(e) Reinsurance premiums are due monthly to the program
regardless of the member’s ability to charge back, or collect,
the small employer’s premiums,

(8) The program shall indemnify members for covered
claims incurred with respect to employees and dependents whose
coverage with a member is reinsured with the program, subject
to the conditions in 33~22-1819(5), MCA. Regardless of
limitations, all balances due must be paid at least as often
as every 6 months.

(9) Members shall promptly adjudicate all claims on
ceded risks.

(a) Members shall promptly investigate, settle, or
defend all claims arising under the risks reinsured and
promptly forward to the program copies of such reports of
investigation as may be requested by the program.

(b) The program may, at its own expense, participate
jointly with a member in the investigation, adjustment, or
defense of any claim.

(c) Members must have claim management practices that
are congistent for reinsured and non-reinsured risks.

(d) Members shall use their normal case management
programs to control costs on reinsured business to the same
extent ithat they would use such programs on their unreinsured
business, including, but not limited to, utilization review,
individual case management, and preferred provider provisions.

(e) The program may inspect the records of members in
connection with the risks reinsured with the program. Members
shall submit to the program any additional information the
program may require in connection with claims submitted to the
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program for reimbursement. Members shall secure necessary
authorizations from insureds for this purpose.

(f) All information disclosed to the program by a member
or to a member by the program, in connection with the plan of
operation, must be treated as privileged information by both
the member and the program.

(g) If any payment is made by the program and a member
is reimbursed by third party for the same expenses, the member
shall reimburse the program the amount of the program’s
payment. Members shall execute and deliver instruments and do
whatever is necessary to preserve and secure such
reimbursement rights.

(h) HMOs or other members that pay for certain provider
services on a basis other than fee for service shall be
reimbursed by the program for those costs on reinsured
persons.,

(i} Except as otherwise approved by the board,
reinsurance will be provided only for covered claims submitted
within two years from the date the expenses on which the claim
is based were incurred.

(10) Within 20 days after the close of each ¢uarter or
month, all members shall furnish to the program the following
information with respect to reinsured losses submitted to the
program by the member during said month:

{(a) the small employer’s identification;

(b) the employee’s name and social security number;

{c) the claimant’s name and date of birth;

(d) the claim incurred date and paid date;

(e} the reinsurance claim amount; and

(f) the claim coding as required by the board, such as
CPT and ICD9.

(11) Members shall notify the program as soon as
reasonably possible of all claims or potential claims for a
reinsured employee or dependent in which expected losses
expected to be paid by the members will exceed $100,000 in the
aggregate.

AUTH: 33-1-313 and 33-22-1822, MCA
IMP:  33-22-1819, MCA

RULE VII _AUDIT FUNCTIONS (1) Each member of the
program shall hire a certified public accountant (CPA), or
other person approved by the board, to conduct audits of
various accounts related to program reinsurance and
assessments.

(a) All auditors must be independent of members and meet
with standards established by the audit committee.

(b) All audits must be made in accordance with generally
accepted auditing standards as adopted by the American
Institute of Certified Public Accountants (AICPA).

(2) The frequency of audits must be determined by the
audit committee, with the approval of the board.
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(3) Costs of audits of members must be borne by the
members,

(4) The audits must be conducted in accordance with a
uniform audit program tor members developed by the audit
committee and approved by the board. Audits must clearly
specify all items audited. They must include a certification
statement form, completed by the auditor, verifying the
completion of all prescribed audit procedures as required.
Details regarding the number and types of records reviewed and
any errors found must be submitted in the report which
accompanies the certification statement. Copies of reports
and certification statements must be submitted to the board by
the auditors.

(5) The audit program must include, but not be limited
to, detail testing of representative samples of the following
items:

(a) reinsurance claims submitted to the program, in
particular:

(i) eligibility of claimants and their small employers
for reinsurance under the program, including consistent
application of business conduct rules, and

(ii) proper determination of reinsurance claim amount by
the member;

(b) reinsurance premiums submitted to the program,
including:

(i) eligibility of those lives for whom premium is paid
for reinsurance by the program, and

(ii) proper determination of reinsurance premium amounts
paid; and

(c) data submitted to the program for use in the
calculation of member assessments for net losses,

(6) Random audits of provider bills or other records may
be conducted, as deemed necessary, by the audit committee to
verify the accuracy and appropriateness of reinsurance claim
submissions.

(7) The board and the commissioner may conduct such
additional audits of members as deemed appropriate.

(8) All information disclosed during the course of an
audit of a member must be treated as confidential information
by the member, the auditing firm, and the program.

(9) The board shall have annual audits of the program
and its operations conducted by independent CPAs. The board
shall submit the annual audit and audit report to the
commissioner for his review and evaluation.

(a) Annual audits of the program must address at least
the following item topics:

(i) the handling and accounting of assets and money for
the program;

(ii) the annual fiscal report of the program;

(iii) the application of the premium rates charged for
reinsurance by the program;
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(iv) the calculation and the collection of any
assessments of members for net losses;

(v} reinsurance premiums due to the program; and

(vi) claim reimbursements made to the members.

AUTH: 33-1-313 and 33-22-1822, MCA
IMP: 33-22-1819, MCA

RULE VIIT ASSESSMENTS (1) Each year, the program’s net
earnings must be calculated by the board by computing earned
reinsurance premiums, investment income, and prior assessments
in excess of need, less administrative and investment
expenses, incurred claims, expense allowances paid, and taxes
incurred, if any. If the program has operated at a loss, the
loss must be recovered by assessments from the assessable
carriers in accordance with 33-22-1819(8), MCA.

(2) If the board determines the assessments needed to
fund the losses incurred by the program in the previous
calendar year will exceed 5% of total premiums earned in the
previous calendar year from health benefit plans delivered or
issued for delivery to small employers in this state by small
employer carriers, the board shall evaluate the operation of
the program and report its findings, including any
recommendations for changes to the plan of operation, to the
commissioner within 90 days following the end of the calendar
year in which the losses where incurred. The evaluation must
include an estimate of future assessments and consideration of
the administrative costs of the program, the appropriateness
of the premiums charged, the level of member retention of risk
under the program, and estimated costs of coverage for small
employers, If the board fails to file a report with the
commizsioner within 90 days following the end of the
applicable calendar year, the commissioner may independently
evaluate the operations of the program and implement
amendments to the plan of operation, which the commissioner
determines necessary to reduce future losses and assessments.

(3) The commissioner may abate or defer, in whole or in
part, the assessment of an assessable carrier, if the
commissioner finds that payment of the assessment would
endanger the assessable carrier’s ability to fulfill its
contractual obligations. 1In the event an assessment against
an assessable carrier is abated or deferred in whole or in
part, the amount by which the assessment is abated or deferred
may be assessed against the other assessable carriers in a
manner consistent with the formula for calculating assessments
in 33-22-1819(8), MCA.

(a) The assessable carrier receiving the abatement or
deferral remains liable to the program for the full amount of
deficiency.

(b) A member receiving a deferment may not reinsure an
individual or group until the assessment is paid.
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(4) Any assessment between $10 and $100 must not be
billed to an assessable carrier, but must accumulate as a
deferred assessment until the cumulative amount deferred
exceeds $100. Any assessment of less than $10 must be
forgiven.

(5) Assessments must be paid when billed. If the
assessment payment is not received by the administering
carrier within 30 days of the billing date, the assessable
carrier shall be charged interest on the unpaid balance of
assessments from the billing date at the annual rate of prime
plus 3%. The board may suspend reinsurance rights if payments
are not made in accordance with this article.

(6) Appropriate adjustments must be made to those
portions of an HMO’s earned premiums obtained from health
benefit plans sold to small employers in recognition of the
Federal Health Maintenance Organization Act requirements,
including, but not limited to:

(a) adjustments for a pre-existing condition exclusion;
and

(b) adjustments for required HMO benefits in excess of
the typical health care benefits offered to small employers.

(7) HMO adjustment formulas must be approved by the
board for the interim assessments and must be annually
reevaluated by the board.

AUTH: 33-1-313 and 33-22-1822, MCA
IMP: 33-22-1819, MCA

RULE IX REPORTS OF REINSURED RISKS (1) Unless
specifically waived by the board, the following information
must be timely, provided to the board by members and the
administering carrier for all reinsured risks:

(a) identification of the member;

(b) name, date of birth, and the member identification
number of each person being reinsured;

(c) designation of the reinsured as an employee, spouse,
child, and/or dependent;

(d) if the insured is not an employee, employee name and
social security number or other identification number;

(e} plan anniversary date;

(f) employer’s name, address, zip code, and standard
industrial classification (SIC) code;

(g) type of plan;

(h) effective date of small employer coverage;

(i) effective date of reinsurance;

(}) date of each applicable employee’s initial
employment;

(k) status code as required by the board; and

(1) other information required by the board.

(2) Whenever changes in reinsurance coverage occur, the
following information must be timely provided to the board
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by members and the administering carrier for each affected
risk:

(a) the reinsured’s name and identification number;

(b) if the insured is not an employee, the employee’s
name and social security number;

(c) the effective date of status change;

(d) the status code for the change as required by the
board; and

(e) other information required by the board.

AUTH: 33-1-313 and 33-22-1822, MCA
IMP: 33-22-1819, MCA

ULE FINANCIA EC KEEPING_ AND MINISTRATION

(1) The administering carrier shall maintain the
following books and records of the program, in the following
manner, submit financial statements to satisfy the act, and
provide copies thereto to the commissioner as requested:

(a) All receipts and disbursements of cash by the
program must be recorded as they occur.

(b) All non-cash transactions must be recorded in
accordance with generally-accepted accounting principles when
the asset or the liability is realized by the program.

(c) Assets and liabilities of the program, other than
cash, must be accounted for and described in itemized records
in accordance with generally accepted accounting principles.

(d) Net balances due to and from the program must be
calculated for each member and confirmed with program members
as deemed appropriate by the board or when requested by a
respective program member. Balances must be supported by a
record of each individual member’s financial transactions with
the program. Supporting records include:

(i) assessments, if applicable, against the particular
member;

(ii) allocated net earnings and losses of the program
based upon assessments;

(iii) any adjustments to assessments;

(iv) amounts of reinsurance premium due to the program
for risks ceded and accepted by the program;

(v) amounts of reimbursement due from the program for
claims paid by the member for risks previously ceded and
accepted by the program;

(vi) any adjustments to amounts due to and from program
based upon corrections to member submissions;

(vii) interest charges due from the member for late
payment of amounts due to the program; and

(viii) such other records as may be required by the
board.

(2) The program shall maintain a general ledger, the
balances of which are used to develop the program’s financial
statements. The ledger must be maintained in accordance with
generally-accepted accounting principles. The balances in the
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general ledger must agree with the corresponding balances in
subsidiary ledgers or journals.

(3) Money and marketable securities must be kept in bank
accounts and investment accounts. The administering carrier
shall deposit receipts and make disbursements from these
accounts.

(4) All bank accounts/checking accounts must be
established in the name of the program, and must be approved
by the board. Authorized check signers must be approved by
the board.

(5) All lines of credit must be established in the name
of the program and must be approved by the board. Lines of
credit must be used to meet cash shortfalls.

(6) All cash must be invested in available investment
vehicles deemed appropriate by the board as long as in
compliance with investment standards in 33-2-802, MCA.

AUTH: 33=-1-313 and 33-22-1822, MCA
IMP: 33-22-~1819, MCA

RULE XI ERRORS, ADJUSTMENTS, PENALTIES, AND SUBMISSION
OF DISPUTES (1) Errors related to the provision of
reinsurance coverage must be addressed in the following
manner:

(a) Reinsurance coverage for the ipdividuals involved
with ineligible small employers must be terminated as of the
first date of ineligibility. claims paid by the program in
excess of premiums received must be returned to the program
with interest. Premiums paid in excess of claims must be
refunded without interest. An administrative charge
established by the board may be assessed in cases involving
excess premiums due the progran.

(k) Reinsurance premiums for the persons involved in
incorrect premium rates must be recalculated and immediate
payment of any additional premiums must be made, together with
interest and an administrative charge. Excess payments must
be refunded without interest, subject to the limitation on
premium refund provision contained in (i) below.

(c) In cases involving reinsurance of incorrect health
benefit plans, premiums must be recalculated on the basis of
the correct plan and all additional premiums due must be paid
immediately, together with interest and an administrative
charge. Excess premiums must be refunded without interest and
subject to the limitation on premium refunds provision
contained in (i) below.

(d) In cases involving submission and payment of
incorrect claims, such claims must be recalculated and any
amount due to the program must be repaid immediately, with
interest. Adjustments of claim payments for amounts recovered
by the member under coordination of benefit, subrogation, or
similar provisions must not be considered errors for which
interest or any administrative charge may be due.
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(e) 1In all cases involving assessable carrier errors
related to assessment, the carrier shall make immediate
repayment of additional amounts due, plus interest calculated
from the date such sum should have been paid, and an
administrative charge.

(£} All additional sums due to the program as a result
of errors made by members or assessable carriers other than
those specified herein must be paid immediately, with interest
and the applicable administrative charge.

(g) If the board determines that the nature or extent of
the errors related to the use of the reinsurance program by a
particular member is the result of gross negligence or
intentional misconduct, the board may petition the
commissioner to institute contested case procedures to
terminate some or all current reinsurance for the member
and/or suspend the eligibility of the member to use the
reinsurance program for an appropriate period of time. 1In so
doing, the board shall ensure, to the extent possible, that
the suspension or termination of reinsurance for the member
does not adversely affect individuals already insured by the
member.

{h) All interest charges imposed under this rule must be
calculated from the date the incorrect payment occurred or
correct payment should have been made through the date of
payment. The rate of interest under this rule is 10% per
anpnum. The administrative charge under this rule is the
actual cost incurred. The administrative charge may be waived
by the board in appropriate hardship cases. Errors reported
by members or assessable carriers within 90 days of their
occurrence are not be subject to interest or administrative
charges.

(i) All premium refunds due from the program under this
rule must be limited to an amount covering a period of 12
months from the date the error was corrected, unless the
limitation or some part thereof is expressly waived by the
board.

(j) The administrating carrier shall attempt to resolve
error disputes between a member or assessable carrier and the
program, provided that members may request permission to
appear before the board at any time in connection with any
such disputes with the program.

AUTH: 33-1-313 and 33-22-1822, MCA
IMP: 33-22-1819%9, MCA

RULE XII PROPOSALS FOR AMENDMENTS TO PLAN

(1) Amendments to the plan may be suggested by any
member and the board at any time. Suggested amendments to
this plan must be adopted by the commissioner in order to
become effective.

AUTH: 33-1-313 and 33-22-1822, MCA
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IMP: 33-22-1819, MCA
RULE XIII _STANDARDS FOR PRODUCER COMPENSATION LEVELS AND

FAIR MARKETING OF PLANS (1) Each carrier shall provide all
small employers in the same class of business with equal
opportunity to obtain coverage under the standard and basic
plans.

(a) If a carrier denies coverage other than the basic or
standard health benefit plans to a small employer on the basis
of claims experience of the Bmall employer or the health
status or claims experience of its employees or dependents,
the carrier shall offer the small employer the opportunity to
purchase a basic or standard health benefit plan.

(b) No carrier shall apply more stringent application or
informational requirements for enrollment in the standard and
basic plans than are applied for other health benefit plans
offered by the carrier.

(2) carriers may select those producers with whom they
choose to contract, but carriers shall not terminate, fail to
renew, or limit their contracts or agreements of
representation with producers for any reason related to the
health status of the employer’s employees or the claims
experience, industry, occupation, or geographic location of
the small employers placed by the producer with the carrier.

(3) carriers shall not price their basic and standard
health benefit plans nor set commissions in such a way as to
make the plans unattractive for a producer to market.

(4) Carriers shall not limit, discourage, or otherwise
influence their producers in marketing their basic and
standard plans.

(a) Carriers may not, directly or indirectly, enter into
any contract, agreement, or arrangement with producers that
provides for, or results in, the compensation paid to a
producer for the sale of a health benefit plan to be altered
because of the health status of the employer’s employees or
the claims experience, industry, occupation, or geographic
location of the small employer.

(b) (4)(a) does not apply with respect to a compensation
arrangement that provides compensation to a producer on the
basis of the percentage of a premium, provided that the
percentage may not be altered because of the health status of
the employer’s employees or the claims experience, industry,
occupation, or geographic area of the small employer.

(c) (4)(a) does not prohibit a carrier or a producer in
the small employer market from providing a small employer with
information about an established geographic service area or a
restricted network provision of the health carrier.

(d) carriers and producers shall not delay the quotation
of a rate to a group in order to avoid enrolling a high risk
group.

(5) Carriers shall provide reasonable compensation to
producers for the sale of basic or standard plans.
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(6) Carriers shall not set commission levels for the
sale of basic and standard plans in each class of business at
a level less than 75% of the producer compensation schedule
for the sale of other small group products.

(7) Ccarriers and producers shall not directly or
indirectly:

(a) encourage or direct small employers to refrain from
filing applications for coverage with a carrier because of the
health status of the employer’s employees or the claims
experience, industry, occupation, or geographic location of
the small employer;

(b) encourage or direct small employers to seek coverage
from another carrier because of the health status of the
employers’s employees or the claims experience, industry,
occupation, or geographic location of the small employer; or

(c) encourage or direct an employee not to apply for
coverage under small employer health plan in order to obtain a
more favorable rate or benefit package for the employer.

(8) Notwithstanding (7) above, carriers shall not engage
in any practice which is inconsistent with the purposes of
this rule.

(9) TIf any provision of this Rule XIII is deemed to be
in conflict with Rule XIX of rules regarding small employer
health benefit plans, the latter shall take precedence.

AUTH: 33-1-313 and 33-22-1822, MCA
IMP: 33-22-1819, MCA

3. REASON: These rules are being proposed because they
are mandated by 33-22-1819 and 33-22-1822, MCA,

4. Interested persons may present their data, views, or
arguments, either orally or in writing at the hearing.
Written data, views or arguments may also be submitted to
Frank G. Coté&, Deputy Commissioner of Insurance, P.0O. Box
4009, Helena, Montana 59604, and must be received no later
than June 27, 1994,

5. The State Auditor will make reasonable
accommodations for persons with disabilities who wish to
participate at this public hearing. If you request an
accommodation, please do so by contacting the State Auditor’s
office no later than 5:00 p.m., June 27, 1994, and advising
the office of the nature of the accommodation needed. Please
contact Frank G. Coté, Deputy Commissioner of Insurance, P.O.
BoX 4009, Helena, Montana 59604; telephone (406) 444-2997;
toll-free dial 1 and then (800) 332-6148; fax (406) 444-3497.
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6. Gary L. Spaeth, State Auditor’s Office, 126 N,
Sanders, P.O. Box 4009, Helena, Montana 59604-4009, has been
designated to presjde over and conduct the hearing.

MARK O’KEEFE, State Auditor
and Commissioner of Insurance

Certified to the Secretary of State this 2nd day of May, 1994.
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment of
rules 16.45.1201-16.45.1227 and
16.45.1229-16.45.1240 dealing with OF RULES
underground storage tank installer AND THE REPEAL OF RULE

) NOTICE OF PUBLIC HEARING
)
)
s » )
and inspector licensing, tank ) 16.45,1228
)
)
)

FOR PROPOSED AMENDMENT

permits, and tank inspections, and
the repeal of rule 16.45.1228
concerning inspector licensing fees

(Underground Storage Tanks)
To: All Interested Persons

1. Oon June 1, 1994, at 1:00 p.m., the department will
hold a public hearing in Room €209, Side 1, of the Cogswell
Building, 1400 Broadway, Helena, Montana, ¢to consider the
amendment of the above captioned rules and the repeal of
16,45,1228.

2. The rules, as proposed to be amended, appear as fol-
lows (new material is underlined; material to be deleted is
interlined):

16.45.1201 PURPOSE (1) The purpose of ARM—36-45-31281-te
45 this subchapter is to implement 75-11-201 through
75-11-227, MCA. These rules shall be applied in conjunction
with those statutes.
AUTH: 75-11-204, MCA; TIMP: 75-11-202, 75~11-204, MCA

16.45.1202 DEFINITIONS +(1}+—The definitions—in thissee-
tiop—and—in—F5-131-203—MCA—appty — t o —ARM-— 16 45120+ —te
16 45-1240—unless—otherwise —indiecated For the purposes of
this subchapter and unless otherwise provided, the following
terms_have the meanings given to them in this section and must
be_used in conjunction with the definitions in_subchapter 1 of
this chapter and those in 75-10-403 and 75-11-203, MCA:

+2¥(1) Remains the same.

B Har—installationl or-to—instaltlmeans—the placement
of-an—underground—sterage—tank—including—exeavation,— tank

N : MY b '

¢¥r~———the_pfeeeﬁs—aéfeeﬂdaetiﬂq—ir-pree+5ten‘+%1qhenesﬁy
test—to—establish—the—integrityof —the- underqground.- storare
tanks
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) Llati . 1 ; X rows
external—to—and—not—attached—to—~the--underground-sterage—tankt
or

Hi—the instaliation-and -maintenance- of a eathodie pro-
feetion—saystem——(Phisdefinition—da gueoted—from— ascckion
75—3+1-26

(2) PMExternal leak detection device" means a monitoring
system_which is located external to and not attached to an
underground storage tank system and which is designed and in-
stalled to detect a release of the requlated substance stored
in_the underground storage tank system, Examples of external
leak detection devices include, but are not limited to, soil
vapor meonitoring wells, observation wells, contihuous monitor-
ing eguipment, if any, which is_ installed within the wells to

detect a release, and a groundwater monitoring well when con-
structed by a person holding_ a monitorinag well constructor
license issued by the board of water well contraectors and _in
accordance w the ovisions of ARM Title 36, chapter 21, and
ARM 16.45.404(6) .

"Groundwater mopjtoring well" means a monitoring well

constructed by a_licensed_monitoring well contractor _and _in
accordance with the requirements of ARM Title 36, chapter 21,
and_any assqciated senging equipment which is located outside
of the tank excavation and is designed and installed to be used

storage tank systems,
“ u EE 13 1 1 e :

fanlkas—frem—April-i,-1950throughSeptember—34;

93 (4) "Regular—ingtaller Installer license" means a
license issued to an individual by the department under
75-11-210, MCA, to conduct the installation, closure, or both,
of underground storage tanks systems after-September 30,1990,

(5) "Lining" means the addition of a plastic, fiberglass,
or other shell of impervious material to the inside of an un-
derground storage tank for the purpose of ensuring that the
tank retains its }diguid contents. The term includes all steps
to be taken in preparation for the addition of the lining and
includes re-lining.

+63——Lhooal-governmental—unitll means—aeity —town—county

£4 4ot e Lot

+#r{6) "Modification" means a significant change in the
structure or signifieant components of an underground storage
tank system, and includes put is not limited to lining ef a
tank, cutting ef the steel walls of a tank, and the addition of
internal leak detection devices.

{(7) ‘"Observation well" means, for purposes of this sub-
chapte, a device sensing equipment, if any, which consists
of a cased penetration of an underground storage tank’s back=-
£i1l from which groundwater and/or soil vapors are monitored to

et w e s t egqulated substance stored in
a round storage tank system has occurred, and which is
located entirely within an underground storage tank system’s
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backfill and does not penetrate beyond the bottom of the tank
system’s backfill.

ﬂRepa&sﬂ~44meaﬂa———aﬂ——fepa&zfﬁuas———ée{&ﬁed———&ﬂ%~—ARH

(8) "Small non-commercial farm and residential tank"
means an underground storage tank system located at a farm or a
residence, with a capacity of 1,100 dallons or less, and used
either for storing motor fuel for non-commercial purposes or
used for storing heating oil for consumption _on the premises
where stored.

AUTH: 75-11-204, MCA; IMP: 75-11-203, 75-11-204, MCA

16.45.1203 INSTALLER LICENSE REQUIREMENTS GENERALLY
(1) Ar—ipdividual—is'engaged—in-the business ofl dnstal—

F5=-13—2 16— MEA—if-heorshe—installs—eor eloses—ip—any—y
exehange—for-gemething—of value—oRe—eor-—more-—underground-stor—
—ar—another—persons
2y—hn—installer Unless exempted under 75-11-217, MCA, no
one may met install or close an underground storage tank system
unless &he—instatler that individual has a valid license issued
by the department under 75-11-210, MCA, and ARM—316:45-1201-1246
this subchapter.
433(2) The requirements of ARM—16-45-31261 %o 16451246
this subchapter do not prohibit the employment by a licensed
installer of any assistants, helpers, or apprenticess+ who have
not been 1ssued an their own installerfs license under—these
to work at any installation or closure
site so long as & the licensed installer is phys1ca11y present
at the installation or closure and persohnally exercises super-
visory control over those unlicensed persons.
4+4¥(3) 1Installer licenses issued under ARM-+6-—45+-1261-te
16451246 this subchapter are non-transferable.
AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-209, 75-11-210,
MCA

16,45,1204 ELIGIBILITY FOR REGUELAR INSTALLER LICENSE

(1) Except as provided in_(2) of this rule, no Ne person
may be granted an reguwlar installerfs license by the department
unless that person:

(a) is am—individual a natural person at least 18 years

old;

{(b) has submits submitted a completed license application
to the department in accordance with ARM 16.45.1205;

{c) has pays paid the appropriate license and examination
fees as provided in ARM 16.45.1211 to the department; and

(d) has successfully eeompletes completed the licensing
examination required by ARM 16.45.1206.3-and

{e)}—mects-——the —reguirements—oef—ARM—-16. 451261 —%eo
o 24-0—aRE—F5~1t~210—MCA—foran—installter/s—license;—as
determi =

(2) An_applicant for an installer license_need hot comply
with the examination requirements of ARM 16.45.1206, the refer-
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educa-—
tion rgggi;emgntg ©of ARM 16.45.1208 if the gppliggnt,
holds a current monitoring well copstructor’s license
which has been ;ggggd by ;h board of water well contractors
ursua t of A Title 36, chapter 21;

{R) IﬂQMﬁEhi_ShnL_hiﬁ_juLAhﬂzﬁJm§§All§L_li£§n§__Jl__Iﬁ_
stricted to the installation of external leak detection devic-
es; and

except fg: the gxgmlngtzon requirement, meets the

;ggul[gmgn;ﬁ for installer license of this subchapter and
75-11-210, MCA.

AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-210, MCA
16.45,1205 REGULAR INSTALLER LICENSE APPLICATION

(1) Application for ap regular installer’s license must
be made on a form provided by the department. On the form the
applicant wil} must provide all the information required by the
department.

(2) The application shai} must be subscribed and sween-te
under—eath verified upon oath or affirmation before a notary
publicr—setating and must state that the information provided in
the application is true.

(3) The application shall must be accompanied by at least
three references from other persons attesting to the appli-
cant’s experience and—ecoempeteney -eof-—the—applieant in the in-
stallation and closure of underground tanks gystems. The ref-
erences must be written on forms provided by the department,
and wust show that the applicant actively participated in at
least #hree Lwo underground storage tank system installations
and one c1osuresT—%uewﬁf*wh&ehwmuatmbe~&ﬂs%a4ia%1eﬁe that were

completed in acco with a llcable statutes and rules. £
an—applicant-requests—te-have his—er-her—-license eonditioned-to
atltew—enty—tank-lining -er -elesures,—or instaltlation or closure
er--repai i i 1

If an applicant requests to have his or her license
restricted, the following applicatjon and reference require-
ments_apply:

{a) If the request is to restrict the license to tank
lining; cathodic protection s stem 'nstal ation; external leak
detection device atio e; installation, ¢lo-
sure, or repair of underground gxplng ssoc1ated with _heating
o0il tank systems; the applicant shall so state on the applica-
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tion,_ _and the references need only address the applicant’s
requested area of restricted professional work.

(b) References for applicants conducting onLymtankAsystem
closure; lining; or installations, c¢losures, or repairs of
underground piping associated with_heating oil tanks systems
must establish that the applicant participated in at least two

1osures. ingtallations, or closures or repairs of underqround
piping associated with heating oil tank systems, or at least
two tank linjngs_in the last five years.

(c) Referepnces for applicants conducting only cathodic
protection system installations must establish that the appli-
cant particjpated in _at least two cathodic protecti system
installations in the last five years.

(d) References for applicants condugting only external
leak detection device installations, except as provided in ARM
16.45. 1204(d), must establish that the appllcant partlclpated

1n the past five years. Applicants holding a current monitor-

ell constructor’s license shall provide a co of it
; u of the three references reguired for licenses restricted

to external release detection device installations,

{4+(5) Applieatiens The department shall evaluate appli-
cations and attachments shalil—be—examired by the-department for
conformity with tnis rule and the applicable statutes. Appli-
cations failing to provide all the information required for
licensure may either be returned to the applicant with a—netiee
to—theappliecant an explanation of the reasons for return or
may be held by the department pending receipt of the omitted
information.

+5y(6) Ne Except as provided in ARM 15.45.1204(2), no
license shall may be granted unless the department determines,
on the basis of the application and attachments and the exami-
nation given under ARM 16.45.1206, that the applicant possesses
the eempetemey necessary competenge and experience, The appli-
cant_must be able to understand and comply with the rules gov-
erning the type of tank system installations or closures, or
both, for which the applicant intends to be licensed, and must
understandse the techniques of those installations or closuress
as that will protect public health, welfare, safety and the
environment.

AUTH: 75-11-204, MCA; IMP: 75~11-204, 75=11-210, MCA

16.45.1206 REGULAR INSTALLER LICENSFE EXAMINATION AND RE-
EXAMINATION (1) A+t  Except . _as provided in __ARM
16.45.1204(2) (4} and (3) of this rule, applicants for an regu—
tar installer’s license shall successfully complete a written
examination, which sha3t must be offered a minimum of two times
per year by the department at such time(s) and place(s) as the
department determines. The department shall give public notice
of the time and place of the examination by advertisement—in
the publie—media submitting a news release to all newspapers of
general circulation within Montana.

(2) An applicant who does not hold an interim—er- regular
installer license, and an applicant who intends to apply for a
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regular license with a different
or no_ restrictions,
must register with the department for the examination at least
20 days before an examination is scheduleds by providing a
completed license application to the department and paying the
license application and examination fee provided in ARM
16.4%.1211.
(3) An applicant who holds an interim—er—regudar install-
er license and does not intend to request a change in any een—

ditiens restyrictions of the interim—eor—regular license;—must
req&s%ef—w*%h—%he—depaf%ment—fef—%he—e*am&nat&en_a%—4eestm20

ying--the
ticense —application—and —eyaminotion—fee—provided—in—ARM
36453233 will pot be required to take an examination before
the license is yenewed }f the applicant has satisfactorily met

the continuing educatjon requirements in ARM 16.45.1208(3).

(a) ica ds an_installer license and has
not satisfactorily met the continuing education requirements

provided jn ARM 16.45.1208(3) must reapply for a license as if
a new_applicant.

(4) An applicant may purehase obtain an examination study
guide from the department by paying the study gquide fee as
provided in ARM 16.45.1211. Upen—payment—ef —the—study —guide

: hall id ) i L4} K

studyp—guide—for—the—esxamination- The study guide shald must
contain such material as the department determines will assist
individuals in preparing for the licensing examination.

(5) The examination given by the department shall must
test the applicant on his or her knowledge of applicable stat-
utes and rules governing the type of installation or closures
er—bethy of underground storage tanks systems and—the—diopesat
ef—tanks—and—tanle—eententsr for which a the license application
is being made wledge of the proper ocedures for
the disposal of tank system components and their contents. It
will must also test the applicant’s knowledge of current tech-
nology and industry recommended practices for the installation
and closure of underground storage tanks systems.

{6) To _pbrepare and admxn;ster an examination, the depart-

certjficati amination or the

servlces of orqanlzatlons which have expertise and experience

in the development apnd administration of licensing and code

examinations., Such _organizations must use nationally recog-

Mmmu_mmmghods to develop and validate
he e

{6+111 A score of 80% or higher on the examination con-
stitutes a passing grade. All -examimatiens will be graded—and
the alpplicants will be notified of their examination score;
within 30 days of the date of when the department receives the
examinatien score. An applicant who requested requests on a
license application that his or her license be ecerditioped for
restricted to conducting eniy tank system closures or linings;
er—the installation, e» closure or repair of underground piping
associated with heating o0il tanks systems; installation of
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cathodic protection systems; or the installation of external
leak detection devices, need enty obtain a passing grade only
on the sections of the examination pertinent to elesure—or
}iﬁ&ﬁQ*_ef—%he—iﬂﬂEG}iﬁ%&eﬂwﬂfﬂeieﬁ&¥ew0f—fep&if—eémﬁﬂdEfgfeﬁﬁd
piping—assesiated—with—heating—oil - tanks;—as- applicable the
requested restriction.

+*¥(8) Anywapp%&eaﬂtwwhe—fai%s~the_e*amtﬁatafwrﬂmynfeview

he—department—office~ An

applicant who fails the examination may retake it at the next
scheduled examination date by registering for the examination+
in the same manner as for the original examination, and by
paying the reexamination fee provided in ARM 16.20.1211.
AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-210, MCA

16.45,1207 INSTALLER LICENSE ISSQANQE TERM, CONBITIONS
RESTRICTIONS (1) The department shall issue a license upon
the applicant’s satisfaction of ARM—- 6453 201—+through
164512405 —as—applieable; the applicable provisjons of this
subchapter and any statutory prerequisites. The license shald
must set forth the name of the licensed installer, a license
identification number, and the dates of issuance and expiration
of the license,.

(2) Licenses for applicants who request that their 1i-
censes be eenditioned—fer restricted to conducting enly clo-
sures, o 11n1ng, er installation, e¥ closure or repair of
underground plplnq connacted to heatlng 0il tanks, shall-hove

—elosure—or -repair-of

uﬂdergfe&né4§&ﬂ+aq~eeﬁnee%ed¥4a}—heat&ﬂqgo+%—taﬂk&-eend¢&+eﬂ

installation of cathodic

protection systems, or installation of external leak detection
devices, must specify the restriction(s).

(3) ¥Interim—instalier—licenses—enpire Geptember 36,3956+
Reguiar An installer licenses will expire on the anniversary of
their its issuance. but-—may—be renewed—-pno more—than twiee—by
tded— in —HRM
-teense—fer

* ’
which--ananrual—renewal-feeis not-patd—is veid-

{4) Licenses may be revoked, suspended, modified or een-
ditieoned restricted prior to expiration in accordance with
75-11-211, MCA, as_applicable, 4 (5) of this rule, and ARM
16.45.1236 %o through 16.45.1240, as applicable.

4+4¥(5) If the department determines that restrictions are
necessary to protect the public’s or licensee’s health, safety
or welfare, or to protect the environment, upon issuance or
renewal of a license or at other times in agcordance with ARM
16.45.1236, the The department mayy—upen—issuanee-or—reissuvance
efwir—fegH}&E—4ieeﬂﬂe—*iﬂﬂ$*ﬁ€—4ﬂﬂﬁﬂF*€tmeﬂ—{”ﬂﬁh—¥n aceordance
with—ARM—16 451236, add—eenditions—te restrict or condition a
license limiting er—restrietimg the licensee in the time, typey
or manner of work to be performed pursuant to the license or

ment determines the restrictions or - conditions are necessary to
protect the public’s or licensee’s health, safety, or welfare,
or the environment.
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(5) Remains the same but is renumbered (6).
AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-210, 75-11-211,
MCA

RENEWAL (1) An

Lngtallg; 1iggn§g may be renewed twice by the licensee du rl_g
each 3-ye nce s/he was initially licensed b ayin
the renewal fee ; quired by ARM 16.45.1211 at 1least 30 _days
prior to the license’s gxg;:g;;gn datg A_license _for whlch an
annual renewal f s void.

33(2) At t d each third consecutive year s/he is
licensed, a A licensed installer applying for reissuvanee renew-

al of a regular—installer license at—the—end—of—a-three year

v*éeé_ia—ARH—+6r45Tieei—threagh—}6T4sT4e4G and not reguesting

itions of icense ma be
sue e ense s/he completes ew a ication form
pr rovided by the department, pays the 1;cense renewal apglica-
e uired b 45,1 ovides oof t
the applicant has gg;igtg ;g;i Y comgleteg the continuing @gg;
catio I nts of this rule.

23(3) A llcensee must apply for reissuanee renewal with-
in 6 months before the expiration of his or her current regular
license, and not later than 30 days prior to expiration.

43)(4) At or before the time the licensee applies for
reissvanee renewal of a license, he or she must also provide,
evidenee on forms furnished by the department, documentation of
his or her completion of at least two department-approved or
sponsored continuing education courses for a total of 16 credit
hours of continuing educationy within each 3-year period for
which the license is issued. Except for applicants who request
that their licenses be restricted to conducting the installa-
tion of cathodic protectjon systems, the installation of exter-
nal leak detection devices, or lining, 8 credit hours of the
continuin ducation must be earned by successfully passing
department-approved refresher training course,.

44)(5) The department shall notify a licensee of the
1mpend1ng expiration of the person’s license at least 38 60
days prior to the §4ﬂa}—dﬂ%e_fﬂfumaktHQAapp&ieaG%eﬂ—4€R;ﬂ¥H€—
suanee expiration date of the license. Such notification shald
will be considered complete when the notification is sent by
certified mail to either the address given on the licensee’s

last application letter of intent to request renewal of fer a
license or to the ljigensee’s latest indicated current address.
The licensee shall keep the department informed of the licen-

see’s current address for notification purposes.

(6) An installer whose license has expired for any reason
is subject to the same }jcensing requirements as_a new appli-
cant, including payment of the license application and examina-
tion fees apnd the satisfactory completion of the written 1li-
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censing_examipation.
AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-210, MCA

16.45.1209 APPROVAL OF CONTINUING EDUCATION COURSES

(1) An entity offering a continuing education course in-
tended to fulfill the requirements of ARM 16.45.1208{3} (4), or
an installer planning to take the course, must submit a de-—
tajled description of the course to the department for approval
of the course at least 15 days before the beginning of the
course,

(2) A course in continuing education submitted to the
department for approval will not be approved unless the course:

(a) 1is relevant to the subject area of installation, man-
agement, inspection, regulation or closure of underground stor-
age tanks; gystems; and

(b) offers instruction on current technology or methods
for the subject(s) in (2)(a) above and that technology or those
methods will satisfy applicable department rules—gevernings

me .

AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-210, MCA

16.45,1210 INSTALLER DUPLICATE LICENSES (1) The de-
partment shall issue a duplicate license to replace a lost,
damaged, or destroyed license upon receipt of evidence indi-
cating the loss, damage or destruction and upon payment of the
duplicate licensing fee provided in ARM 16.45.1211. The dupli-
cate license shallt must be designated as a duplicate; and con-
tain the same information and eenditiens--reguired—eof restric-
tions_as the original license. and A duplicate license is sub-
ject to the same rules and requirements as the an original li-
cense.

AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-210, MCA

16.45.1211_ INSTALLER LICENSING FEES (1) Remains the
same.
(2) Applieable Installer licensing fees are as follows:
(a) wregular license application and
examination fee ... .. ...t it S 50
100
(b) annual license renewal fee .................. S 5
50

(c) actua)l cost of production and distribution of
study guideg fer—installers—{not—including
tapl-HimiRg}) et e e e ey

td—otudy—guidefortank—liners——————

{er—satudy-guide—for—tank -elesers—— :+x

+£+(d) reexamination fee .............. ... ... Lo %39

tg+(e] duplicate license fee ........... . ve... $ 10

{3} MActual cost of prodyction and dlStrLbUthn" includes
reproduction costs, bindery charges, purchase and shipment of
copyrighted material, and_ the cost of postage, packing and
ghipping guides tg requesters. Every 6 monthg, the department
will review and re-calculate the actual production and distri-
hution_costs for the various study gquide materials, The most

P rn”rs -46
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recent data and calculations uged will be available for publig
inspection at the UST program office.
AUTH: 75=11-204, MCA; IMP: 75-11-204, 75-11-210, MCA

16.45,1212 LICENSED INSTALLER RECORD KEEPING (1) Within
30 days of completion of an underground storage tank system
installation or closure, a licensed installer shall =submit to
the department and to the owner or operator:

(a) Remains the same.

(b) one copy of the installation or closure permit signed
by the installer certifying that the work was completed accord-
ing to the applicable state statutes, and rules, and any permit
conditions.

(2) The owner or operator shall keep a copy of the docu-
ments required by (1) above at the location of the installation
or closure, or at the owner or operator’s place of business or
residence if that place is different from the installation or
closure location and the copies cannot safely be kept at the
location of the installation or closure. The copies required
by (1) above shall be kept as provided in this subsection for
as long as the a tanks—are sgsygtem is used to store a regulated
substance at the storage site, or for at least three years

after a closure is completed at that site.

(3) Netwithstanding In_addition to the provisions of ARM
16.45.1001(5), nho perscon shald:r may allow a regulated substance
to be deposited into an underground storage tank system during
the calendar year in which the tank system was installed unless
the department has received the checklist and signed permit and
approved the same to the owner or operator, with the exception
that_a requlated subs be deposited into the system for
testing purposes so long as the department has given prior
written permission.

AUTH: 75-11-204, MCA; IMP: 75-11-204, MCA

16.45.1213 PROHIBITION OF UNPROFESSIONAL 1NSTALLER CON-
Duct

(1) Any of the following acts of an ligensed installer
tieensee constitute unprofessional conduct and are prohibited:

(a) Remains the same.

(b) Misrepresentation or fraud in any aspect of the in-
stallation, closure, modification or repair of an underground
storage tank system;—whieh—ereates —an unreasonaple——risk—of
ehysteat-harm—to—the —installer; -his—or her--employee(s};- the
pubt ter—or-to—theenvirenment;

(c) Welatien—eof any state-eor—federal statute or adminis-
trative—rule—regulating—the—installation er—elosure—of —an-uR—
derground sterage—tank,—which vieolatien ereates an unreasenable
ok of- phy&*ea}—hﬁfm—%6—%he~iﬂstailef4~htﬁ*ﬁf'he! -empleyee{s);
&he_pab%fe—mef~€94the4eﬂv&feﬁneﬂe Participation _ip any unlawful
unpermitted underground  storage tank system_ installation or
removal;

(d) Failing Fajlure to cooperate with the department by:

(i) not furnishing in—writing to the department upon its
request a full and complete written explanation covering the
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-1231-

matter contained in any complaint filed with the department; e

(i1) not responding to a subpoena issued by the depart-
ment or any court, whether or not the recipient of the subpoena
is the respondent named in any proceeding; or

(iii) Remains the same.

(e) 3Interfering Interference with an investigation or
disciplinary proceeding by willful misrepresentation of facts
to the department or its authorized representative, or by the
use of threats or harassment against any person to prevent the
person from providing evidence in a—diseiplinary any agency
proceeding or ether legal action relating to underground stor-
age tanks systems;

(f) Failing Failure to make available, upon request of a
client using the licensee’s services, or upon reguest of the
client’s designee, copies of documents in the possession and
under the control of the licensee, when those documents have
been prepared by the licensee relating to the licensee’s ser-
vices performed for the client;

(g) Failing Failure to comply with an order issued by any
court_or by the department, with a permit condition, or with a
consent order or stipulation entered into with the department;

(h) Faiting Failure to adequately supervise the licen-
see’s employee(s)’ compliance with statutes and rules relating
to underground storage tank systems te—the extent—that—the
inotatier,—hisor-her—empleyee(s);, the-public,—er—the emviron-

'

(i) Aiding or abetting an unlicensed person to install or
close an underground storage tank system;

(3) willfally-—eor repeatediy-—violating—any-ordinanee of—a
peltitieal subdivisien er—any-state statute er rule relating—te
the-—installaotion—or—elosure—of —an—underground —storage —tank
Violation of any state or_ federal statute or administrative
rule, or any ordinance of a political subdivision relating_to
the installation or closure of an underground_ storage_ tank
system;

(k) Failing Falilure to display his or her license upon
request of any client, prospective client or any department or
local inspector;

(1) Remains the same.

(m) oOffering, giving, soliciting, or receiving, directly
or indirectly, any commission, gift, or other valuable consid-
eration in erder—to—ebtain exchange for the grant of a license
from the department or to obtain a license for another.

AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-211, MCA

16.45.1214  INSTALLATIQON AND CLOSURE PERMIT REQUIREMENT--
APPLICATION (1} No ewner-er—eperater person may install or

so issued by the department.

(2) A Except as provided in (5) of this rule, a completed
application for a permit shall must be filed by the permit
applicant on a form provided by the department, except—as-pro-
vided—in-subseetion (5)+ at least 30 days prior to the proposed
date of installation or closure. The department may return to

MAR Metice Noo 16-2-454 a-5/172/94
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the applicant any application form that is incomplete or other-
wise does not contain sufficient information for issuance of
the permit. appHeations thatare-resubmitted to-the depart-
ment Completed applications must be resubmitted at least 30
days prior to the proposed date of installation or closure.

(3) The applicant shal} must provide £he any information
required by the department before the application will be con-
sidered complete.

(4) The application must be accompanied by the apprepri—
ate permit application review fee provided—in reguired by ARM
16.45.1266 1219 and any applicable inspection fee prowided--in
required hy ARM 16.45,.1220.

(5) The department, in its discretion, may issue-a-permit
for-ropaiv,—nodification—or—elosureeof—a-tank—in lteas—than-30
days—after applicatien—is—made—if—the —appltication—could- not
have been submitted - in-—the -£ime - pfev&éed—-}ﬂn—qubsaetieﬂ- -3
beeausemef walve the 3Q day requ1rement in {2) above if the

seeable circumstances and if the appllcant does not quallty for
an emergency permit under ARM 16.45.1217.
AUTH: 75-11-204, MCA; 1IMP: 75-11-204, 75-11-209, 75-

Z 11=212,
MCA

16.45,1215 INSPECTION IN LIEU OF LICENSED INSTALLER

(1) If an teeal inspector licensed under ARM 16.45.122%
exists within the local governmental unit where the installa-
tion or closure will occur, the owner or operator may arrange
for an inspection by the local inspector, in lieu of the 3
department jnspection. The owner or operator must state on the
permit application submitted to the department that the
licensed local inspecter will conduct the inspection. The
inspection services scheduled by the local inspector shali—-be
arranged—and-the—sehedule may be modified must be reguested and
scheduled in a manner similar to department inspection services
under (2) below.

(2) An owner or operator intending to have an underground
storage tank system installation or closure inspected by the
department in lieu of obtaining the services of a 1licensed
installer;—as—previded—in—75~11~213—MCA- shall so state on the
permit application submitted to the department. After As soon
as_practicable after a permit is approved for issuance by the
department, the department sha%}—as—qeeﬂ—as—pfae%*eab$94attempt
to must ejither schedule an inspection for cne of the date(s)
indicated on the permit application by the—owner—or operator;
aﬂd—Gha}%—ﬂ&%tfy—ﬁhemﬁﬂﬂef4Bfgepef

7

ateﬁwwheéhef—+nspeeéien Ber-

&Hab%e—%fr—eeheéa%e—iﬁspee%iengsefv&eefb ée&—&hese—da#e{ﬁ)»the
inspeetion date—ehall-Pbe—reseheduled for sueh-ether or schedule
the inspection for another date mutually agreeable by to both
the department and the ewner—er eoperater applicant and then
notify the applicant of the inspection date.

{3) A _department or licensed tank system inspector need
not be present when concrete or pavement is being removed from
over an underdround storage tank system_ in _preparation for a
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closure or repair so long as the tank and its associated piping
are not disturbed by the activity.
AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-213, MCA

16.45.1216 PERMIT ISSUANCE, TERMS, CONDITIONS (1) Upon
receipt of a completed permit application and the fees required
by ARM 16,45.1219 or 16.45.1220 T-fhe-appfepr&a%e—pefmt%—app%&—
eeE*en—fee—p*evtded—1ﬂ—ﬁax—4674srie+9~aﬁd—aﬂ

¥
for the installation or
closure of an underground storage tank gystem, the department
shall review the application and determine whether the proposed
installation or closure meets the criteria for approval in (2)
of this_rule.

(2) A permit shall must be issued by the department upon
its determination that the proposed installation or closure
will:

(a) satisfy—the-reguirements—ef-the comply with applica-
ble statutes and rules of the department, amd the state fire
marshal prevention and investigation bureau, and anv local fire
prevention au;hority which has adopted_the unlfogm ire code;

(b) satisfythe-requirementsof any comply with state law
er and rules governing disposal of the tanka system components
and tank contents; and

(c) wiil bs conducted in such a place and manner as to
protect the environmept, and the public’s health, welfare and
safety and—the—environment.

(3) A permit issued to an applicant under this rule shall
state on its face:

(a)-(c) Remains the same.

(d) whether the installation or closure will be conducted
by a licensed installery and, if so, the name and license num-
ber of the installer; and

(e) whether the installation or closure will be inspected
by the department or a local inspector and, if so, the name of
the inspector; apd

(f) any special conditions for the installation or clo-
sure as—previdedfer—in-subseetion (7}.

(4) The—permit-—shalli—4relude—a A copy of the permit must
be returned to the department with the signature line—fer of
the licensed installer, licensed local inspector or department
inspector te—sign, certifying that the installation or closure
was conducted in accordance with applicable statutes and rules
and any conditions of the permit.

(5) Remains the same.

(6) A permit issued by the department under this rule or
under ARM 16.45.1217 is issued subject to the accuracy of the
information provided by the applicant in the permit applica-
tion, subjeet—te the information stated or referenced on the
permit pursuant to (3) of this rule, subjeet—te compliance with
all applicable statutes and rules and subjeet-te any conditions
applied pu*saant—%e—th&a«fﬁ%eweF—ARM—&6f¢S—&2i& by the depart-
ment. JIf—the Any installation or closure is not conducted in
accordance with any information, condition(s), statute or rule
as -previded—in—this—subseetion —the—permnit—ia void-and -ef—no
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effeet—and—the—installation—eor-elesure—is will be considered to
be conducted without a permit, and in violation of the law.

(7) The department may also issue—upen—the permit; impose
any other condition necessary to insure compliance with (2) of
this rule. Any such conditions shall must be stated written or
referenced upon the permit.

(8) Remains the same.

(9) Permits Unless extended in writing by the department,
permits are valld for 6 months from the date of issuance. Iin
no _event will a permit be valid for londger than seven months

except that, when the department determines an extension_ is
ent-approved corrective ac-
tion, the permit may be extended further.

(10) Permits issued under ARM—16+45-3281—t6--16+45:-1240
this subchapter are non-transferable.

AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-212, MCA

16,45, 7 RGEN E APPLICATION AND ISSUANCE

(1) In the event of an emergency requiring immediate in-
stallation or closure of an underground storage tank sgystem,
the applicant shall may contact the department, erally provide
the information required by ARM 16.45.1214 and explain the
nature of the emergency and the consequences of non-issuance,
An emergency permit may be issued orally by the department and
it will be valid for a maximum of 10 days. If an emergency
permit is approved, the applicant shall pay the appropriate
fees as provided in ARM 16.45.1219, and submit a completed
permit application form to the department within 10 days of
issuance of the emergency permit.

(2) If the department determines that an emergency exists
under (1) and (3) of this rule and that the requirements of ARM
16.45.1214(2) have been satisfied, it shallt must issue the
permit in the manner provided by this rule and subject to any
conditions imposed pursuant to ARM—16-45-1201te- 16:45:1240
this subchapter.

(3) Remains the same.

AUTH: 75-11~204, MCA; IMP: 75-11-204, 75-11-212, MCA

16.45.1218 PERMIT CONDITIONING, MODIFICATION, SUSPENSION,
REVOCATION (1) The department may condition, modify, suspend
or revoke any permit previously issued under ARM 16.45.1216 or
16.45,1217 upon its determination that the-permittee:

(a) the permjttee failed to meet the standards for issu-~
ance of a permit under ARM 16.45.1214 or 16.45.1217, as appro-
priate;

(b) the permittee committed fraud or deceit in applying
for a permit;

(c) the permittee violated any statute or rule governing
the installation or closure of an underground storaqe tank
system of the department, the United States or the state fire
marshal-governing—the-installation or elesure of--an underground
storage—tank prevention and investigation bureau or a._local
fire prevention authority which has adopted the uniform fire
code;
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(d) the_ permittee violated the terms of any permit or
order issued by the department relating to the installation or
closure of an underground storage tank system;

(e) the permittee lacks the education, training or exper-
ience necessary to conduct any installation or closure for
which a permit was previously issued; or-that

(£} a change in the facts or circumstances of installa=-
tion or closure necessitates a change in the pernit; and or
that

(9) Remains the same.

(2) Action by the department under this rule shall must
be accompanied by a written statement of the reason(s) for the
department action. Upon written demand ef by the department,
the permittee shall surrender his or her permit to the depart-
ment, whereupon the department shall retain & the revoked per-~
mit in—aececordance—with -subseetion—4)+ or issue a modified or
conditional permit in accordance with (3) of this rule.

(3) Remains the same.

(4) Whether or not a permit is surrendered, the depar-
tment may revoke a permit effective upon mailing notice to the
permittee in—aeceerdance—with—this—rule. When a permit is re-
voked in accordance with this rule, the owner or operator may
not install or close the tank system for which the permit was
originally issued without again applying for and receiving a
new permit forthat—installatien—or elesure.

AUTH: 75=-11-204, MCA; IMP: 75-11-204, MCA

16.45.1219 PERMIT APPLICATION REVIEW FEES (1) Persons
applying for an underground storage tank installation or clo-
sure permit or both shall pay to the department the applicable
permit application review fee(s) provided in (2)~(6) of this
rule, and,_if a licensed installer is not used to conduct_ the
installation or closure, the applicable inspection fee(s) pro-
vided in ARM 16.45.1220 if alicensed—installer 4o not-used—te
conduet-the—installatiener—elesure.

(2) Remains the same.

(3) For the installation or closure of an underground
storage tank system, the permit applicant shall pay the follow-
ing permit application review fees:

(a) farm and residential tanks systems used for storing

motor fuel for non-commercial purposes and heating
oil tanks gystems with a capacity of 1,100 gallons

OF 1@S8.cercvuirrrnesnrssnnessnsanraesenss. $35/permit
(b) all other underground storage tanks
systems...............550/permit plus $.005 per gag;
lon o

tank capacity

(c)-{d) Remain the same.

(4) The permit application review fee shall be calculated
using only the fee structure provided in (3)(b) of this rule,
whenever the permit covers tanks systems identified in both
{3)(a) and (b) of this subseetien rule.

(5)«(6) Remain the same.

AUTH: 7%-11-204; IMP: 75-11-204, MCA
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16.45,1220 INSPECTION FEES (1) Remains the same.

(2) Closures of small tanks4 systems are subject to the
follow :

(a) Owners of underground storage tanks systems identi-
fied in (b) of this subsection shall pay an #etal inspection
fee of 665 $125 per permit for closures of such tanks gystems
whenever the closures are conducted without a licensed install-
er. An additional fee may be required if an inspection exceeds
four hours, The fee provided by this subsection covers inspec-
tions of all closures covered by a permit provided that:

(1) the $65 5125 inspection fee must—be js submitted with
the permit application 4in-—aecosdance—with ARM—316+45+12144
164512 16—to 1217 —and 16453219 and-must—pbe and is paid in
the form of a check or money order made payable to the Montana
department of health and environmental sciences; and

(ii) the permit does not c¢over any other tank handling
operation or include underground storage tanks systems of any
other category.

{(b) The &65 $125 fee provided by this subsection applies
only to underground storage tanks systems that are:

(i) farm and residential underground storage tanks sys=-
tems with a capacity of 1,100 gallons or less used for the
storage of motor fuel for non-commercial purposes; or

(ii) underground storage tanks systems with a capacity of
1,100 gallons or less used for storing heating oil for consump-
tion on the premises where stored.

(3) Closures of underground piping attached to above-
ground tanks+ are subject to the following fees:

(a) Owners of underground piping attached to aboveground
tanks identified in (b) of this subsection shall pay a total
inspection fee of 35 $62.50 per permit for closures of under-
ground piping attached to such tanks whenever the closures are
conducted without a licensed installer. The fee provided by
this subsection covers inspections of all closures of under-
ground piping covered by a single permit provided that:

(i) the $35% $62.50 inspection fee must—be is submitted
with the permit application in—aecerdance—with ARM 16451244+
Hr45rit6—to—1217; and—16-45+3219 and—must—be and is paid in
the form of a check or money order made payable to the Montana
department of health and environmental sciences; and

(ii) the permit does not cover other tank handling opera-
tions or include underground storage tanks systems or above-
ground tanks of any other category.

(b) The 35 $62.50 fee provided by this subsection ap-
plies only to aboveground tanks that are:

(i)-(ii) Remain the same.

(4) Remains the same.

(5) within Except for inspections of small tank systems
and piping pursuant to_(2) and (3) of this rule, within five
days after completion of the inspection, exeept—fer-these in-—
speetionsfer whieh—an—inspection—fee has -been—established—in

subgections (2} —and—{3)—eof this—rute; the inspector shall send
to the department a report on a form provided by the depart-
ment, _ The inspector's report must state ef the total time
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required for the inspection, including the inspector’s travel
time to and from the inspection site——The—time-shall-be, re-
ported to the nearest one-half hour. Upon receipt of the re-
port, the department shall calculate the total inspection fee

due owipg to the department based upon the following formula
for closures and installation inspections:
Local Department
Type of Fee Inspector Inspector
Minimum fee (fee deposit) $ &5 62.50 S 86 70
Per Hour fee for each hour
over 4 2 hours $ 32 31.25 S 48 35

(6) Except for inspections fef—ﬂhteh—aﬂ—ﬁﬁﬂﬁee{ieﬂdfee
has—been—estaplished—in of small tank systems and piping_pursu-
ant_to (2) and (3) of this rule, the total inspection fee shall
must be calculated by multiplying the actual inspection and
travel time that is greater than two hours, calculated to the
nearest one-half hour, times the hourly fee provided in (5)
above. Any amount calculated greater than the deposit paid to
the department shali must be billed by state inveoice to the
permittee and ehald pmust be paid by the permittee within 30
days of receipt of the state’s invoice. Notwithatanding In
addition_ to the provisions of ARM 16.45,1001(5), no person
shald may allow a regulated substance to be deposited into an
underground storage tank system unless the total inspection fee
has been paid to the department, with the exception that a
requlated substance ma e deposited into the stem for test-
ing purposes before the entire fee has been pajd, so long as
the department has given prior written permission.

AUTH: 75-11-204; IMP: 75-11-204, 75-11-213, MCA

16.45.1221 REQUIREMENTS FOR_INSPECTION GENERALLY (1) An
owner or operator intending to install or close an underground
storage tank gystem without the services of a licensed install-
er in accordance with 75-11-213 and 7%5-11-217, MCA, must have
the installation or closure inspected by a department inspector
or a local inspector licensed by the department.

{2) When the department deems it necessary to protect
public¢ health or the environment, the department may reguire
any_installation to be inspected by a_department inspector or a
local licensed jinspector, in which case, the fee must be paid

by either the g¢wner., the operator, the installer, or any other

pecson who made the jnspection necessary.

AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-213, MCA
16.45.1222 ELIGIBILITY FOR INSPECTOR LICENSING_ (1) No

pergson may be granted an dnterim inspector’s license unless
that person:

a)=~(c) Remain the same.

(d) 1is an employee or independent contracter of a local
governmental unit designated for the purpose of ARM—316-45-126%
to—16+45-1240 this subchapter as an implementing agency in the
manner provided in ARM 16.45.1230, unless otherwise approved by
the department; and

MAR Notico No, 16-2-454 Q-5 /1200



-1238-

(e) successfully completes the licensing examination re-
quired by ARM 16.45.12244—-and .

-—the—applicant—meets
' . :

(2) Inspector licenses issued under ARM—316:45:-12061—te
16+45+1240 this subchapter are non-transferable.
AUTH: 75-11-204, MCA; IMP: 75-11-204, MCA

16.45.1223 INSPECTOR LICENSE APPLICATION (1) Applica-
tion for an inspector’s license wil} pust be made in the same
manner as set forth in ARM 16.45.1205 for installer licenses
except that ARM 16.45.1205{33{e}—and—16-45-1205(3) and_(4) do
not apply to applications for inspector licensure, and inspec-
tors are subject to the examination previded required in ARM
16.45,1224,

(2) If an applicant requests to have his or her license
conditioned restricted to allow the applicant to inspect clo-
sures only, the applicant shall so state on the application
form.

(3) No licensed inspector may inspect the installation or
closure of any underground storage tank system owned or operat-
ed by any person who has a continuous and ongoing employment
relationghip with that inspector, except that licensed inspec-
tors for federal. state, and local governmental units may, upon
approval by the department, inspect work conducted by an-uRre—
tated division, department, or bureau within their government
entity unit that is_unrelated to the division, department, or
bureau employing or contracting with the inspector.

AUTH: 75-11-204, MCA; IMP: 75-11-204, MCA

16.45.1224 INSPECTOR LICENSE EXAMINATION AND—RE—BXAMINA—
TION

(1) All applicants for an inspector’s license must suc-
cessfully complete a written examination which shall will be
offered by the department at such time(s) and place(s) as the
department determines. The-department shall give-publie-notice
ef—the—time—and-place of—the—examinration by- advertisement-—in
thepublia—mediar

(2) An applicant who does not hold an inspector license,
and an applicant who intends to apply for a license with a dlf-
ferent eendition-than—is—applicable to-his or her lieense re-
striction status, must register with the department for exami-
nation at least 20 days before the examination is scheduled by
submitting a completed application to the department and paying
the examination fee provided in ARM 16.45.1228, unless exempt
from the fee in accordance with ARM 16.45.1228(1),

(3) An applicant who holds an inspector’s license and
does not intend to request a change in any eenditiens restric-
tions of the iﬂEef*m—efnfequ&af license, must—register withthe

nd—paying—the—license appliecation
aHdve*aﬂéﬁa%%eﬁ—%ee—pfe*&QGGAiﬂgﬂRH‘%G-45-}??8“—BH}EQS exemnpt
{rom—payment—of the-fee-pursuant- £0-ARM-- 16:45:-3228(1) will not

9-5/12/94 MAR Moticee Ne, 16-2-454



-1239-

be zggui;eg_;g take an exagjnation before renewal of a ligense
if _the a ica s ood standing with the department and

has satisfactorily met the continuing education reguirements
provided ip ARM 16.45,1226(3).

{(a) olds a nspector’s license_and_has
not satisfactorily met the continuing education requirements
provided in ARM 16,45.1226(3) must re-apply for an inspector’s
license as_if a new applicant.

(4) The examination given by the department shall pust
test the applicant on his or her knowledge of applicable stat-
utes and rules governing the installation and closure of under-
ground storage tanka systems and the disposal of tanks and tank
contents. Tt will must also test the applicant’s knowledge of
current technology and industry recommended practices for the
installation and closure of underground storage tanks, and of
proper inspection technigues and documentation.

{a) To implement the reguirements of this sectign, the
department may utjlize a natjonal certification examination or
the services of organizations which have expertise and experi-
ence in the development and administration of licensing and
¢ode examinations to develop and administer examinations. Any
such organizatjion must use nationally recognized educational
standards and methods to develop and validate the examination.

{(5) A score of 80% or higher on the examination consti-
tutes a passing grade. All examinations will be graded, and
the applicants will be notified of their score on the examina-
tiony within 30 days of the date of the examination. An appli-
cant who requests that his or her license be cenditiored re-

stricted to allew—the—applieant—te conducting closures onty;

need only obtain a passing grade oply on the sections of the
examination pertinent to closures as determined by the depart-
ment.

(6) Any-—applicant—whefailo-—the epxaninatieon may review
his—er—her—examination—reoults—in—the—department-offices- An
applicant who fails the examination may retake it at the next
scheduled examination date by registering for the examination
in the same manner as for the original examination and by pay-
ing the reesaminatien renewal fee provided in ARM 16.45.1228.

(7) An applicant may reguest gbtaip an examination study
guide from the department. bpon—payment—ef —the—study—guide
fee—the-department-ohall previde—theapplieant with-the-—study

i The study guide shal} must contain such material as the
department determines will assist individuals in preparing for
the licensing examination.

AUTH: 75-11-204, MCA; IMP, Sec. 75-11-204, MCA

16.45.1225 INSPECTOR LICENSE ISSUANCE, TERM, RESTRIC=-
TIONS, CONDITIONS (1) The department shall issue a license
upon the applicant’s satisfaction of ARM 16.45.1221 through
16.45.1229, as applicable. The license shal: must set forth the
name of the licensed inspector, a license identification number
and the dates of issuance and expiration of the license.

(2) Licenses for applicants who reguest that their 1li-
cense be econditioned for restricted to closure enly, and 1li-
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censes eonditiened restricted by the department as provided in
(4) of this rule, shkall must have the—eonditiens any restric-
tions clearly designated on the license.

(3) Inspector licenses expire on the anniversary of their
issuance but-may-be—renewedno—more—thantwice—bytheticensee
upen—payment—ef—the—repewal—fee provided—in—ARM—16-45:1228
within—30—days—after expirationr—Alicense-for-which-an-annual
repewal—fee—is—hot—paid—io—veid. Licenses may be revoked,
suspended, modified, restricted or conditioned prior to expira-
tion in accordance with (4) below and ARM 16.45.1236 through
16.45.1240,

(4) The-department-may;—upen Upon issuance or reissuance
of a license, and at other times endly in accordance with ARM
16.45,1236, the department may add restrictions or conditions
to a license limiting or restricting the licensee in the time,
type, or manner of work performed pursuant to the license if
the department determines the restrictions or conditions are
necessary to protect the public’s health, safety, or welfare,
or the environment.

(5) Inspector licenses issued under ARM—645-126+—%to
+6+45+1248 this subchapter are non-transferable.

AUTH: 75-11-204, MCA; IMP: Fo-33-219, 75-11-204, 75-11-213,
MCA

INSPECTOR LICENS ENEWAL (1) A
11censed 1nspector applying for reissuanee renewal of a license
at the end of a—three each_one-year license period and—an—in-
speeter —whese—lieense haos—expired for nonpayment of -a- renewal
fee—must—eomply with-the—same licensing regquirements—ineiud-
inrg—satisfactory—completionof a-written—examination—as—pro—
v&ded—+a—%aH—a6w45T}QO}—%hfeugh—&Gw451%%+9 will be jissued a

license upon completion of an application on _a form provided by
the department and the ovision of proof that the applicant;

(a) has satisfactorily completed any continuing education
requirements of (3) of this rule;

(b) has been an_active inspector within_the preceding
year; and

{c) continues to meet the eligibility requirements_con-
tained in ARM 16.11.1222.

(2) A licensee must apply for reissuanee renewal within 6
months before the expiration of his or her current regular
license, The department shall must provide the licensee ade-
quate notification of the annual expiration date. The licensee
shall keep the department informed of the licensee’s
address_for notifjcatjon purposes.

(3) At the end of each 3-year period since s/he was orig-
inally licensed, at or before the time a licensee applies for
reissuance renewal of a his or her license, heeor-she the 1i-
censee must also provide evidence, on forms furnished by the
department, of his or her completion of at least two department
approved or sponsored continuing education courses, totalling
at least 16 c¢redit hours of continuing education, within eaeh
the 3-year period fer whi-h the licensce is—ldeensed just end-
ed.
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(4) Approval of continuing education reguirements shal}
must be conducted in the manner provided in ARM 16.45.1209.
AUTH: 75-11-204, MCA; IMP: 75-11-204, MCA

6.45.12 CTOR_DUPLICATE LICENSES (1) The depart-
ment shall must issue a duplicate inspector’s license to re-
place a lost, damaged, or destroyed license upon receipt of
sufficient ev1dence 1nd1cat1ng the 1055, damage or destruction

—speeified—in
ARM-16+45-1228. The duplicate license shall must be designated
as a duplicate, contain the information regquired in on the
original license and is subject to the same rules, restric-
tions, and any conditions as the original license,
AUTH: 75-11-204, MCA; IMP: 75-11-204, MCA

16.45.1229 PROHIBITION OF UNPROFESSIONAL INSPECTOR COQON-

DUCT

(1) Any of the following acts of amr ljicensed inspector
+ieensee constitute unprofessional conduct and are prohibited:

(a) Remains the same.

(b) Misrepresentation or fraud in any aspect of the in-
spection of any installation, c¢losure, modification or repair
of an underground storage tank system whieh—ereates—an--unrea-
senable—risk—eof—physical—harm—te —the—installer,—his—er—her
enpieyee{s)y 7 i

(c) Violation of any administrative rule regulating the
inspection, installation or closure of an underground storage

tank gystem, which—vielatienereates—an—unreasenable-risk—of
phyaigal—hars —to—the installer;— his—or -her- employee{s); -the
publier—or—to—the—envirenmment including, but not limited to,

participating in or not reporting to the department a suspected
unlawful unpermitted installation_or removal of an underground
storage tank system;

(d) Failing to cooperate with the department by:

(i) not furnishing in writing to the department upon re-
quest a full and complete written or oral explanation covering
the matter contained in any complaint filed with the depart-
ment; er

(ii) not responding to a subpoena issued by the depart-
ment or any court, whether or not the recipient of the subpoena
is the respondent named in the proceeding; or

(iii) Remains the same.

(e) Interfering with an investigation or diseiplinary any
agency proceeding by willful misrepresentation of facts to the
department or its authorized representative, or by the use of
threats or harassment against any person to prevent the person
from providing evidence in a disciplinary proceeding or other
legal action relating to the inspection of underground storage
tanks systems;

(f) Remains the same.

(g) Failing to comply with an order issued by the depart-
ment or any court, or with a permit condition, or with a con-
sent order or stipulation entered into with the department;

(h) Failing to adequately inspect an installation or clo-
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sure te—the—extent—that—the—installer, his—er-her-emrpleyee(s),
the publie-er-the—environment-are endangered;

(i) Riding or abetting an unlicensed person to install
close, modify or repair an underground storage tank system;—

(j) Willfully or repeatedly violating any ordinance of a
political subdivision or state statute or rule relating to the
installation, closure or inspection of an underground storage
tank system;

(k)=(l) Remains the same.

(m) oOffering, giving, soliciting, or receiving, directly
or indirectly, any commission, gift, or other valuable consid-
eration in erder—te-ebtair exchange for_ the dgrant of a license
from the department or to obtain a license for another; or

(n) Inspection of a tanks gystem owned or operated by an
empleyeels jnspector’s employer~———¥Inspectors who—work—for—fed-
eral, state;—er—lecal goeveraments are exempt—f rom—this subsee—

verpments—in
, With the exception of an
inspectjion_that has been apgrgved by the department pursuant to
ARM 16.4 23(3) because it is an inspection_of work conducted
by.a division, department, or bureau within a government entity
that  is unrelated to the division, department, or bureau em-
ploying or contracting with the inspector.
AUTH: 75-11-204, MCA; IMP: 75-11-204, MCA

16.45,1230 DESIGNATION OF IMPLEMENTING AGENCIES (1) A
local governmental unit employing or contracting with a 1i-
censed inspector may apply for and receive designation as an
implementing agency for the purposes of ARM--16+45-1261te
16453246 this subchapter in the manner provided in ARM
16.45.1003.

(2) Upon designation, an implementing agency may apply
for and receive uwp-te 80% of the inspection fees collected, in
accordance with ARM 16.45.1232.

(3) Upon designation, an implementing agency may admin-
ister and enforce those rules and statutes which it is auth-
orized or required by rule, statute or its letter of designa-
tion to administer or enforce; in the same manner in which the
department is authorized to enforce those statutes or rules and
may apply to the department in the manner authorized by ARM
16.45.1004 for reimbursement for any such services.

(4) Remains the same.

AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-213, MCA

16,45.123]1 METHOD-OF INSTALLATION AND CLOSURE INSPECTION
REQUIREMENTS--REPORTS (1) Each local inspector licensed by
the department to conduct inspections of installations or clos-
ures or both of underground storage tanks; shall conduct bketh
those inspections for which application is made by the owner or
operator or other person pursuant to ARM 16.45.121% and also
such other short notice or compliance inspections as are re-
quested by the department. Each inspection by any inspector
licensed under ARM—16+45-126+—te 16451240 this subchapter
shall must be conducted in the manner required by applicable
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statutes and rules and any conditions contained in the inspec-
tor’s license and in any letter of designation. At the con-
clusion of each stage of an inspection, the inspector shall
complete a written check list prescribed by the department in-
dicating that the applicable stage of the inspection has beon
conducted.

{2) When a_ licensed inspector is redquired_ under _ARM

6,45.1215, the Lnggeg;o; must be presept at a tank system
1ns§glla§;gu, repair, modifjcation, or closure proiect for the
entire time during the performance of the follow1ngﬂ

{a) for tank system installations, repairs and modifica-
tions:

(1) preparation of the excavation immediately prior_ to
receiving backfill and the placement of the tank into the exca-
vation;

(ii) any movement of the tank, including but not limited
to_transferring the tank from the vehicle used to transport it
to _the project site;

iii setting of the tank and its associated piping into
the excavation, jncluding the placement of anchoring devices,
backfilling to the level of the tank, and any strapping:

(iv) placement and connection of the piping system to
the tapk;

{v) installation and repair _of cathodic protection
equipment;

{vi) pressure testing of the underground storage tank
system, includipng associated piping, performed during an in-
stallation, repair or modification;

(vil) completion of the backfilling and filling of the
excavation;

(viii} preparation for and completjon of the installation
of secondary barrjers and excavation lining systems;

{ix) preparing for and installing internal tank lining;

and

{x) installation of in-tank and external leak detection
devices.

(b) for tank closures or clesures-jin-place:

iy tank system excavation:

(ii} _removal and capping of vent and product piping;

(iii) removal of the tapk contents and cleaning_of the
tank system;

(iv) _tank purging or inerting;

({v) _any movement of the tank, including but not limited

to transferring the tank to the vehicle used to transport the
tank from the project site; and

{(vi} _collection and preparation_of soil, water and media
samples during the closure.

{3} Prior to the scheduled inspection time for small non-
commercial farm and residential tank systems, owners or opera-
tors mugst complete the following tasks:

(a) Empty and clean the tank system by removing all 1lig-
uid, accumulated sludge and all_ combustible and flammable va-
pors;

(k) inert or purge the tank of explosive vapors;
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te at the

(¢} have utility lines and pipihg_located_and_
(d) arrange for excavation eqguipment to be on
time scheduled for the inspection.
(4) The closure inspection for non-commercial farm or
residential tanks must consist of the following tasks, which
must be performed by a department or local licensed inspector:
(a) confirm that all the regqulated substance, sludge, and
residual has been removed from the tank system;
(b} check the tank for explosive vapors;
{c). observe the excavation and_removal_ of tanks_and _pipz

marked; and
si

ingi
{d) observe the collection of soil_and water samples; and
(e} complete sampling and_closure documentation.
(5) Payment of the inspection fee for the closure of
small non-commercial farm and residential tank systems will

ing the time required for the inspector to travel to and from

the glosure site. If the inspectjon cannot be completed within
t ed fou urs, or if the jinspector has to re n to

the closure site because one or more of the pre-inspection
requirements in (2) of this rule have not been_completed when
the_inspector arrives_at the closure location_or because_ there
is a delay in_the removal procedure, the owner or operator must
arrange for a follow-up inspection and pay an additional in-
spection fee,

(2Y(6) If during an inspection, the inspector discovers
or is provided with information indicating a violation of any
state statute{s}y or rule{s)y or permit term or condition govern-
ing the installation or closure of the tank, the inspector
shall direct that the installation or closure be, and it shald
must be, stopped and the inspector shall conduct as thorough
and complete an inspection of the indicated violation as time
and circumstances permit. The inspector shall direct compli-
ance with, and the owner, operator, installer, permittee or
other person shall comply, with; all state statutes and rules
and all permit terms or conditions regulating the installation
or closure of the underground storage tank system.

{33(7) Immediately upon completion of an inspection of an
installation or c¢losure conducted by a licensed installer, the
inspector must sign the permit certifying that the work the
inspector witnessed was completed according to the requirements
of state statutes and rules and any requirements of the permit,
if the work was so completed.

{4} (8) Immediately upon completion of an inspection of an
installation or closure not conducted by a licensed installer,
the inspector must sign the permit certifying that the work was
completed according to the requirements of state statutes and
rules and any requirements of the permit, if the work was so
completed.

5+ (9) Upon completion of an inspection of an installa-
tion or closure not conducted by a licensed installer, the
inspector shall submit a copy of the signed permit and the
inspection checklist to the department within 10 days after
completing the inspection.
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4+63(10) Upon completion of an inspection of an installa-
tion or closure not conducted by a licensed installer, the
inspector shall give a copy of the signed permit and checklist
to the owner or operator of the tank gystem installation or
closure that was inspected.

3 (11) The owner or gperator shall keep a copy of the
permit and checklist signed by the inspector at the place where
the inspected installation or closure is located or at the
owner or operator’s place of business if that place is differ-
ent from the installation or closure location and copies cannot
safely be kept at the location of the installation or closure.
The copy of the permit and checklist shkall must be kept as
provided in this subsection for as lony as the tanks—are system
is used to store a regulated substance in the same location at
which the inspection took place, or for at least three years
after a closure is completed at that site.

8y (12) Upon request of the department, an inspector
shallt must provide to the department any records, notes or
other documents in the inspector’s possession relating to an
inspection.

AUTH: 75-11-204, MCA; IMP: 75-11-204, MCA

16.45.1232  INSPECTION REIMBURSEMENT (1) In—accerdance

i —within Within 30 days of receipt

of a statement for services from a designated implementing

agency, the department shall reimburse the agency B80% of any

inspection fee submitted for the inspection of an installation

or c¢losure conducted by that inspector. Inspections eligible

for reimbursement under this rule are those scheduled in accor-

dance with ARM 16.45.1215 and those short notice or compliance

inspections conducted by a designated local inspector upon re-
quest of the department,

(2) Remains the same.

(3) Claims for reimbursement not in accordance with this
rule shatl will be and—are denied. Claims shald must be paid
only within the limitations of departmental budgets and legis-
lative appropriations.

AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-213, MCA

16.45.1233 NOTICE QF VIOLATION--WRITTEN ORDER__TOQ TAKE
CORRECTIVE ACTION (1) If an owner, operator, permittee, in-
staller or other person refuses to comply with a direction
given by a licensed inspector pursuant—&o—ARM—16.45-1231 to
comply with state statutes or rules or any permit condition,
the inspector may complete a written notice of violation and
serve it on the person by personal delivery by -the—inspeeter or

by mail. The notice may include any of those matters specified
in 7%5-11-218, MCA. The notice shail must be signed and dated
by the inspector. Any order requiring corrective action or

requiring information to be provided eentainedin- the -notiece
shall must be addressed to the person committing the violation,
or to Hhe -superviser er—empleyer such other person determined
by the inspector to be responsible for the commission_of the
violation er—the--persen cemmitting —the—vielatien, and shall
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must contain:

(a)-{c) Remains the same.

(d) the time within which compliance is required; and

(e) a plain statement of the effect of the order and the
rights of the person to whom the order 1s addressed, including
the right ef to appeal and to a hearing before the board.

(2) Remains the same.
AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-218, MCA

16,45.1234 THIRD PARTY COMPLAINTS--INVESTIGATTIONS

(1) Remains the same.

(2) All complaint affidavit forms completed under (1) of
this rule and filed with the department must be swern—to veri=-
fied upon oath or affirmation before a notary public by the
complainant. A complaint affidavit form submitted to the de-
partment failing to give required information or not otherwise
completed in accordance with this rule will not be accepted for
filing by the department and no investigative or enforcement
action will be taken thereon by the department.

(3) If the complaint affidavit form required by (1) and
(2) of this rule is not completed and returned to the depart-
ment within 90 days of its submission to the complainant, the
department shall dismiss anay the complaint then pending and—any
eorrespondence— Hleging the actoecompinined-of-shall be remeved

i . Receipt of the completed affidavit wild
must be acknowledged by the department.

(4) Upon receipt of the completed complaint affidavit,
the department will investigate the facts alleged to determine
whether a violation of statuwes statutes or rules has occurred.

(5) Remains the same.

(6) Aetiens If the department determines it appropriate,
actions alleged in a complaint affidavit may.—if appreopriate;

+ be resolved informally by
correspondence, telephone communication, or otherwise between
the department, the complainant, and the licensee, without the
£iting isguance of an administrative order or the filing ot a
judicial complaint by the department.

(7}-(8) Remain the same.

AUTH: 7%-11-204, MCA; IMP: 75-11-204, MCA

16.45.1235 DISCIPLINARY AND OTHER LICENSING ACTION_GENER-
ALLY (1) The department may restrict, condition, modify, sus-
pend, revoke or refuse to renew any license, previously issued
under ARM-1+6—45-3261 to-16:45:-1246—under this rule subchapter
upon its finding that there is substantial evidence that the
licensee has committed any of the following aets:

(a) £ailed failure to meet the standards for issuance of
an original license, as provided in 75-11-210 and_ 7%-11-211,
MCA, and ARM—36+45+1201—to—16+45+-31240 this subchapter;

(b) eemmitted fraud or deceit in applying for a license
or permit;

(c) wielated a violation of any statutes or rule govern-
ing _the installation, closure or inspection_of an underground
storage tank system of the department, the United States, any
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other state or U.S$, territory, or the state fire marshal—gov-

; ; ; T1ats 3 . . :
ground—sterage—tank prevention and investigation bureau, or any
local fire prevention authority which has_adopted the uniform
fire code;

(d) w~ielated a violation of any statute or rule of the
department governing the licensing of underground tank gystem
installers or inspectors including any of the rules of profes-
sional conduct provided in ARM 36-45+31213—-6F—16:45:1229 this
subchapter; er

(e) wiolated a_violation of the terms of any license,
permit, order or stipulation igsued or agreed to by the depart-
ment relating to the installation, closure or inspection of an
underground storage tank system or installer’s or inspector’s
license; or

(f} had a similar license suspended or revoked jin another
state or U.S. territory.

(2) The department may also restrict, condition or modify
any license, previously granted under ARM—-16-45-1281 e
16+45+1240—under this ewle subchapter upon its finding that
there is substantial evidence that:

(a) Remains the sane.

(b) #hat the condition or modification is necessary to
protect the environment or the health, welfare or safety of the
licensee, the licensee’s employee(s) or the publici/—er—mneees
sary te i .

(3) 1In determining whether to restrict, condition, modi-
fy, suspend, revoke or refuse to renew a license under this
rule, the department shall consider:

(a)-(¢) Remain the same.

(4) The department shall restrict, condition, modify,
suspend, revoke or refuse to renew any license under this rule
in the manner provided by this rule and ARM 16.45.1236 to
16.45.1240.

(5) An order issued by the department under this rule
shall must be sent to the licensee and shall must be accompa-
nied by a written statement of the reasons for and term(s) and
condition(s) of the department’s action and a written statement
of the rights of the licensee, including the right ef to appeal
to the board under in accordance with ARM 16.45.1240.

(6) Action taken by the department under this ruwle sub-
chapter is effective pending appeal to the board.

AUTH: 75-11~204, MCA; IMP: 75-11-204, 75~11-211, MCA

16.45.1236_ RESBTRICTING OR CONDITIQNING OF LICENSE

(1) Upon making the finding required by ARM 16.45,1235,
the department may restrict or condition a previously issued
license.

(2) Upon a written demand ef by the department ip-weit-
ing, a licensee shall surrender his or her license to the de-
partment, whereupon the department skal} may issuc a new li-
cense with the restrictions or conditions imposed by the de-
partment stated or referenced on the license. Whether or not a
license is surrendered, the department may issue a restricted
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or conditional license in accordance with ARM—}6-45-1235—and
this rule subchapter and the licensee shall comply with the
restrictions or conditions stated or referenced thereon. The
department shall inform the licensee in writing of the reasons
(3) TheAdepaftment—ﬁay—add——as Ag a cond1tlon of any 1i-
cense, the department may add any term, requirement, restric-
tion or conditiony not prohibited by law which, in the judgment
of the department, will protect the environment or the health
of the 1licensee, the licensee’s employee(s), or the public
safety or welfare,—er—preteet—the—environment,
AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-211, MCA

16.45,1237 MODIFICATION OF LICENSE (1) Upon making the
finding reguired by ARM 16.45.1235, the department may modify
the terms, restrictions, or conditions of any previously lissued
license.

(2) Upon written demand ef by the department in—writing,
a licensee shall surrender his or her license to the depart-
ment, whereupon the department shall may issue a new license
with any modification imposed by the department. Whether or
not a license is surrendered, the department may issue a modi-
fied license in accordance with ARM-—36-45.1235-and this rule
subchapter and the licensee shall comply with the terms of the
modified license. The department shall inform the licensee in
writing of the reasons for and term(s) and of the modifica-
tion(s).

AUTH: 7%-11-204, MCA; IMP: 75-11-204, 75-11-211, MCA

16.45.1238 SUSPENSION OF LICENSE (1) Remains the same,.

(2) Upon suspending a license, '!. ' ;artment shall in-
form the licensee in writing of the reason for and term(s) of
the suspension. The department shall demand and upon demand

the licensee shall surrender his or her license to the depart-
ment. Whether or not a license is surrendered, the suspension
is effectiver upon notice to the licensee; for the term deter-
mined by the department.

(3) A licensee shall may not practice or undertake the
acts for which he or she was licensed during the term of the
license suspension. The department may determine to issue a
modified, restricted or conditional license, during the term of
the suspension, upon consideration of the factors provided in
and in accordance with ARM 16.45.1235.

(4) Upon expiration of the term of suspension, the de-
partment shall return the license to the licensee and inform
him or her in writing of the reinstatement of the license. The
reinstated license may contain such regtrictions, conditions,
or modifications stateder-referenced-en—the license or modifi—
eatiens; as the department may impose in accordance with ARM
16.45.1236 and 16.45,1237.

AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-211, MCA

(2) Upon revoking a license, the department shall inform

16.45.1239 LICENSE REVQCATION (1) Remains the same.
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the licensee in writing of the reason(s) for and fact of the
revocation. The department shall demand and upon demand the
licensee shall surrender his or her license to the department.
Whether or not a license is surrendered, the revocation is
effective upon notice to the licensee tﬂ~aeeofdanee with—this
subseetien.
(3)-(4) Remain the same.
AUTH: 75-11-204, MCA; IMP: 75-11-204, 75-11-211, MCaA

16,45.1240 REQUEST FOR_HEARING (1) A If a licensee or
former licensee whe desires a hearing before the board on any
disciplinary action taken by the department pursuant to ARM
16.45.1235 to-316+45+1246 through 16.45.1239, shall -request—in
writing—a hearing-—befere a written reguest must be sent to the
board.

(2) Requests for a hearing shall must be postmarked
mailed to the department board and postmarked no later than 30
days after mailing receipt of the notice reguired by ARM
16.45.1235(5) . Requests for a hearing shaldl must contain a
statement of any facts disputed by the licensee or former 1i-
censee,

(3} The department or the board shall return to the 1li-
censee or former licensee any request for hearing which does
not comply with this rule.

(4) The department board shall forward to the bkeard de-
gartment for—its—determination a copy of any request for hear-
ing which complies with this rule.

AUTH: 75~11-204, MCA; IMP: 75-11-204, 75-11-211, MCA

3. The 53rd Legislature passed Senate Bill 284, "An Act
Extending Permit Authority of the Department of Health and
Environmental Sciences to Any Person who Installs, Repairs,
Modifies or Closes an Underground Storage Tank System; Extend-
ing the Permit Obligation to the Installation, Repair, or Modi-
fication of External Leak Detection Devices and Cathodic Pro-
tection Systems; Clarifying the Applicability of Underground
Storage Tank Law to All Parts of Underground Storage Tank Sys-
tems..."

The proposed rules amendments are necessary to implement
this legislation and make certain clarifying changes in the
existing language of Sub-Chapter 12 of ARM Title 16, Chapter
4%, in accordance with the authority provided by the legisla-
ture in Title 75, Chapter 11, Part 2, MCA. These additions
made to existing rules clarify the duties of licensed UST in-
stallers/removers, and adjust the fees paid to the department
for various services. Other changes, such as refinements in
the renewal process for UST installer/remover and inspector
licenses, provide for appropriate and progressive continuing
education and make improvements on the installation, closure
and inspection process to carry out the intent of the Legisla-
ture as expressed in SB 284,

4. Rule 16.45.1228 setting inspector licensing fees,
which can be found on page 16-4743 of the Administrative Rules
of Montana, is proposed to be repealed because the licensed
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inspectors are agents of local government entities that are
already, by and large, short on funding, and the department
does not want to impose a fee burden on them.
AUTH: 75-11-204, MCA; IMP: 75-11-204, MCA

5. Interested persons may submit their data, views, or
arguments concerning the proposed amendments, either orally or
in writing, at the hearing. Written data, views, or arguments
may also be submitted to John Geach, Department of Health and
Environmental Sciences, Cogswell Building, Capitol Station,
Helena, Montana 59620, ho later than June 9, 1994,

6. Cassandra Noble has been designated to preside over
and conduct the hearing. y

RdBERT)/f' ROBINSON, Director

Certified to the Secretary of State

Reviewed by:

leanor Parke DHES Attorney

v
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF PUBLIC HEARING

ruleg 16.30.801-16.30.804 and the ) ON PROPOSED AMENDMENT
repeal of rule 16.30.805 concerning) OF ARM 16.30.801-804
reporting of exposure to infectious) AND THE REPEAL OF
diseases ) ARM 16.30.805

(Emergency Medical)
Services)
To: All Interested Persons

1. On June 2, 1994, at 1:30 p.m., the department will
hold a public hearing in Room €209, Side 1, of the Cogswell
Building, 1400 Broadway, Helena, Montana, to consider the
amendment of the above-captioned rules.

2, The text of the proposed amendments is as follows
{new material is underlined; material to be deleted is inter-
lined):

16,30.801 TRANSMITTABLE INFECTIOUS DISEASES (1) The
following infectious diseases are designated as having the
potential of being transmitted to emergency services providers
through an unpretected exposure described in ARM 16.30.802:

(a) human immunodeficiency virus infection (AIDS or HIV
infection);

(b) hepatitis B;

(¢) hepatitis+—ren—2-nen—B C;

{d) hepatitis D;
4+dy-{e) communicable pulmonary tuberculosis;

e} (f) meningococcal meningitis;

{g)
(1) a vers ssa b Ebola, Crimean-
Congo, and other viruses yet to be identified); and
LJL rabies. . )
For purposes of the reporting requirements of
50 1§-7gz(2), MCA, communicable pulmonary tubercu1051s angd
meningeococcal meningitis are considered airborpe infectious
ngaSES .

AUTH: 50~16-705, MCA; IMP: 50-16-701, 50-16-705, MCA

2 T EXPOSU (1) The types
of exposures ! i i M

tfk-ehe——tnfee%ieae~ﬂ&*eeaseﬁ——spee&f*ed——iﬁfﬂh
+6r39780& that may —be—reported designated ofglcer shall

emergency services provider are:
(a)-(d) Remain the same.
AUTH: 50-16-705, MCA; IMP: 50-16-701, 50-16-705, MCA
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16,330,803 UNPROTECTED REPORT OF EXPOSURE: ORM (1) A
report of unproteeted exposure must be filed witb the_health
11ity by the designated officer on a form developed and
approved by the department, entitled "Report of Unpreteeted
Exposure"

(2) The_report form will require the following, at a
minimum:

(a) name, address, and phone number (s) of the emergency
services provider who sustained an unpretected exposure;

(b) date and time of the umrpreteeted exposure;

(c) a narrative description of the events-surrounding the

type of exposure that ogcurred, and a detailed
description of how the exposure took place, and a description
of any precautions taken.

(d) the name and, if available, the date of birth of the
patient;

(e) the name of the hespital health care facility
receiving the patient and the health care facility’s infectious
diseagse control officer;

(f}) the name of the emergency services organization with
which the individual-—filing—the-report—is-affiltated health
¢are provider was officially responding;

(a) the names and phone numbers of the designated officer
and the alternate;

(h) the address of the designated officer to which the
written notification requjred by 50-16~702(2) (c¢), MCA, is._to be
sent; and

4tg)(i) the signature of the emergeney-services-provider
desiqnated officer filing the report.

2¥(3) A copy of the required form is available from
the department’s Emergency Medical Services bureau, Cogswell
Building, Capitol Station, Helena, Montana 59620 [phone: 406-
444-38957.

{4) An emerdency service_ provider should, but_is not
reguired to, notify his/her designated officer within 72 hours
after the exposure if s/he wishes a_ report of exposure to _be
filed.

(5) is the department’s interpretation that _the
1nformation that 50-16-702(c), MCA, requires a health care
ﬁgg;li;y to p: vide o a designated officer in response_ to thg

ity of a report of osure is limited
information ;glg;gd to the health care facility stay direct;x
resulting from the 1n¢1den; that generated the exposure, and
not to any subsequent emergency transport to that facility

involving the same patient and _the same emergency medical
service, This interpretation is advisory only _and not binding
upon anyonhe.

AUTH: 50~16-705%, MCA; IMP: 50-16-702, 50-16-705, MCA;
Subsection ({5) of this rule is advisory only but may_be a
correct interpretation of the law.

16,30.804 BECOMMEHQED MEDICAL PRECAUTIONS AND_TREATMENT
(1) At a minimum, a health care facility that notifies a
persen—who—has—fited—a report-—of —unprotected exposure that
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hejtohe—in—fact has been—expesed—teo e desi ted officer of
ﬂwsxgﬂmmgmﬂnﬂm&u_ﬁm_ﬂu_

end. jent jor to

w a pati who has been

diagnosed as having one of the 1n:gct10us diseases listed in
ARM 16.30.801 sheuld must recommend te—that—persen that the

rviceg provider take the medical precau-

tions and treatment:
(a) specified in Control of Communicable Diseases in Man,
An Official Report of the American Public Health Association,
14tR 15th Edition, 1985 90; and
(b) other additional medical precautions and treatment
recommended by the health care facility by—-the

The desjgnated officer mus hen forward these
;egomggngg ions to_ _the emergency medical services provider(s)

who was/were exposed.

(3) The department hereby adopts and incorporates by
reference "Control of Communicable Diseases in Man, An Official
Report of the American Public Health Association", *4th 15th
edition, 198% 90, which lists and specifies control measures
for communicable diseases. A copy of "Contrel of Communicable
Diseases in Man" may be obtained from the American Public
Health Association, 1015 15th Street NW, Washington, DC 20005.
AUTH: 50~-16-705, MCA; IMP: 50-16-703, 50-16-705, MCA

4. Amendment of rules 16.30.801-16.30.804 is necessary
in order to incorporate changes made by Chapter 476, Laws of
1993, to Title 50, Chapter 16, part 7, MCA, concerning exposure
of emergency medical providers to certain specified communica-
ble diseases. Also, the addition of diseases to those already
listed in ARM 16.30.801 is necessary in order to incorporate
all of the infectious diseases specified in rules {59 FR 13424]
implementing the federal Ryan White CARE Act (P.L. 101-381),
thereby allowing the Governor to certify that Montana is
substantially in compliance with that Act and avoiding applica-
tion of the federal law and rules within Montana.

5. Rule 16.30,805, which can be found on page 16-1378 of
the Administrative Rules of Montana, is proposed to be repealed
because its requirements are currently outside of the depart-
ment’s statutory rulemaking authority.

AUTH: 50-16-703 and 705, MCA; IMP: 50-16-702 and 703, MCA

6. Interested persons may submit their data, views, or
arquments concerning the proposed amendments, elther orally or
in writing, at the hearing. Written data, views, or arguments
may also be submitted to Drew Dawson, Chief, Emergency Medical
Services Bureau, Department of Health and Environmental
Sciences, Cogswell Building, Capitol Station, Helena, Montana
59620, and must be received no later than % p.m., June 10,
1994.

7. Ellie Parker has been designated to preside over and

u
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-y
conduct the hearing. D /”/ /}
./f:iiifigfg4/ LAt L

ROBERT J. RQBINGONT Director

Certified to the Secretary of State May 2, 1994

Y

HES Attorney

Reviewed by:
ﬂjﬁ y

Eleanor Parker,
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the repeal of ) NOTICE OF PUBLIC

rules 16.32.356 and 16.32.357 and ) HEARING FOR PROPOSED
new rules I-XI dealing with ) REPEAL OF RULES AND
licensure of adult day-care centers) ADOPTION OF NEW RULES

(Adult Day Care)

To: All Interested Persons

1. Oon June 3, 1994, at 1:00 p.m., the department will
hold a public hearing in Room C209 of the Cogswell Building,
1400 Broadway, Helena, Montana, to consider the repeal and
adoption of the above-captioned rules.

2. The rules, as proposed to be adopted, appear as
follows:

RULE T GENERAL SERVICES, ADMINISTRATION AND STAFFING

(1) An adult day-care center shall provide the staff
assistance to c¢lients that each requires for activities of
daily living, including but not 1limited to eating, walking,
and grooming.

(2) If an adult day-care center is operated on the
premises of another licensed health care facility:

(a) the center may provide to day-¢are clients any of
the services for which the other facility is licensed, sub-
ject to the limjitation that overnight service to a client may
be provided for no more than 7 successive nights;

(b) adequate facilities and staff must be provided to
prevent overcrowding or diminished services to the residents
or inpatients of the latter facility; and

(c) the center must identify, in writing, those person-
nel responsible for operating its programs.

(3) An adult day-care center that is not operated on
the premises of another licensed health care facility may not
provide overnight service.

(4) The center must provide recreational and social
activities for clients, post a calendar of those activities
where clients can see it, and retain a copy of each calendar
for at least 1 year after the date of the last event recorded
on it.

(5) An adult day-care center must set aside one room
for resting for every five clients, must furnish each such
room with at least one bed or lounge chair, and must provide
blankets and pillows for the resting room. If the center has
a bed or beds in the resting room, it must:

(a) keep each bed dressed in clean bed linen in good
condition;

{(b) keep on hand a supply of clean bed linen sufficient
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to change beds often enough to keep them clean, dry, and free
from odors; and

(c) provide each bed with a moisture-proof mattress or
a moisture-proof mattress cover and mattress pad.

(6) There must be a written agreement between the cen-
ter and each client or other person responsible for the cli-
ent pertaining to cost of care, type of care, services to be
provided, and the manner by which the responsible party will
be notified of significant changes in the client’s condition
and the need to seek emergency care for the client.

(7) The family member or other person responsible for a
client must be notified promptly if the client is removed
from the center. A notation of the date of the contact and
the person contacted must be made in the client’s record.

(8) Each c¢lient must have access to a telephone at a
convenient location within the center.

(9) The center shall make adequate provisions for iden-
tification of client’s personal property and for safe-keeping
of valuables, including keeping an accounting of any personal
funds handled for the client by the center.

(10) A client who is ambulatory only with mechanical
assistance may not be kept above the ground floor of the
center.

(11) Each adult day-care center must employ a manager
who must be in good physical and mental health, be of reputa-
ble and responsible moral character, and exhibit concern for
the safety and well-being of clients, and who:

(a) is at all times responsible for the center and
ensures appropriate supervision of the clients;

(b) is at least 21 years of age;

(c) has completed high school or has a general educa-
tion development (GED) certificate;

(d} has knowledge of and the ability to conform to the
applicable laws and rules governing adult day-care centers;
and

(e) has not been convicted of a crime involving vio-
lence, fraud, deceit, theft, or other deception for which
s/he is still under state supervision.

(12) The owner of an adult day-care center who meets
the qualifications listed in (11) above may serve as the
manager.

(13) The manager must:

(a) oversee the day to day operation of the center,
including, but not limited to:
(1) services to clients;

(ii) record keeping; and

(iii) employing, training and/or supervising cmployees.

(b) protect the safety of clients;

(c) be familiar with and assure compliance with the
department’s standards and rules relating to adult day care;

(d) post the current license at all times at a place
in the center that is conspicuous to the public;

(e) provide documented orientation to all employecs
that includes information on the following:

A= 100y MAT Mot T oL e 24050



-1257-

(1) an overview of the center’s policies and proce-
dures manual and a presentation regarding how the policies
and procedures are to be used and implemented;

(ii) a review of the employee’s job description;

(iii) services provided by the facility;

(iv) simulated fire prevention, evacuation, and disas-
ter drills;

(v) basic techniques of identifying and correcting
potential safety hazards in the facility; and

(vi) emergency procedures, such as basic first aid.

(f) review every accident and/or incident causing
injury to a client or employee, take appropriate corrective
action, and ensure that a record of all accidents and/or
incidents and the corrective measures taken is maintained;

(g) notify the nearest peace officer, law enforcement
agency, or protective services agency whenever there is rea-
son to believe that a client has been subjected to abuse, ne-
glect, or exploitation; require and encourage the center
staff to report obsgervations or evidence of abuse; and inves-
tigate and take corrective action as indicated;

(h) ensure that the center has a policies and proce-
dures manual that governs the operations of the center, that
is available to and followed by all employees, and that is
available to clients upon request;

(1) maintain a personnel record for each employee,
including for substitute personnel, that meets the require-
ments of [Rule III(3)), and retain it for at least 1 vyear
after the employee terminates employment;

(3) maintain a list of the names, addresses, and tele-
phone numbers of all employees, including substitute person-
nel, and ensure that all such lists for the prior 12 months
are retained on the premises; and

(k) maintain an ongoing census of clients, documenting
their attendance, and retain census data covering at least
the past 12 months.

(14) _Any employee having responsibility for clients
must ke at least 18 years of age.

{(15) _At least one employee must be present at the cen-
ter at all times in which a client is present at the center.

{16) _¥Writte ai work schedules for employees showing
the personnel on duty at any given time must be kept at least
1 _year,

(17) _The individual in charge of each work shift shall
have Keys to all doors in his/her possession.

(18) _The center must at all times employ sufficjent
staff to provide the services required by the number and
characteristjcs of its clients.

AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA

RULE I1I FOQD SERVICE (1) An adult day-care center
must provide:

(a) at least one meal a day to clients who stay at the
center up to 10 hours;

(k) two meals per day to clients who stay at the center
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over 10 hours;

(c) three meals per 24-hour period to overnight cli-
ents.

(2) Snacks must be offered between meals.

(3) The center must establish and maintain standards
relative to food sources; refrigeration; refuse handling;
pest contreol; storage, preparation, procuring, serving, and
handling food; and dishwashing procedures that are sufficient
to prevent food spoilage and the transmission of infectious
disease, including the following:

(a) Food must be obtained solely from sources that
comply with all laws and rules relating to food and fcod
labeling;

(b) The use of home-canned foods is prohibited;

(¢c) If food subject to spoilage is removed from its
original container, it must be kept sealed and labeled; and

(d) Food subject to spoilage must be dated.

(4) Foods must be served in amounts and a variety to
meet the nutritional needs of each client.

{(5) Foods mnmust be cut, chopped, and ground to meet
individual needs.

(6) Potentially hazardous food, =uch as meat and milk
products, must be stored at 45°F or below. Hot food must be
kept at 140°F or above during preparation and serving.

(7) Freezers must be kept at a temperature of 0°F or
below and refrigerators must be kept at a temperature of 45°F
or below. Thermometers must be placed in the warmest area of
the refrigerator and freezer to assure proper temperature.

(8) Produce, food, and containers of food must be
stored a minimum of 6 inches above the floor in a manner that
protects the food from splash and other contamination.

(9) Employees shall maintain a high degree of personal
cleanliness and shall conform to good hygienic practice dur-
ing all working periods in food service.

(10) No food service employee who is either infected
with a disease in a communicable form that can be transmitted
by foods, a carrier of organisms that cause such a disease,
or afflicted with a boil, an infected wound, or an acute
respiratory infection, may work in the food service area in
any capacity in which there is a likelihood of that person
contaminating food or food-contact surfaces with pathogenic
organisms or transmitting disease to other persons.

(11) Tobacco products may not be used in the food prep-
aration and service areas.

(12) If an adult day-care center contracts with another
establishment to prepare food for the clients, a record of
each such contract must be maintained for at least 1 year.
AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA

RULF_III CLIENT AND PERSONNEL RFCORDS (1) An adult
day-care center shall prepare a record for cach client com-
posed of at least the following information: name; address;

sex; social security number; date of birth; marital status;
insurance or financial responsibility information; religious
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affiliation; next of kin; the first day of service and the
last day of service; the client’s physician’s name, address,
and telephone number, if appropriate; required medications,
if applicable; the date and time of visit to or by his/her
physician; and a record of medications taken by the client as
required in [RULE IV(3)].

(2) The center shall retain all client records for no
less than 5 years following the last day of service to the
client or the client’s death, whichever date is earlier.

(3) The center must maintain a personnel record for
each employee, including for substitute personnel, that in-
cludes at least the following:

(a) employment application;

(b) employment contract;

(c) TB test records;

(d) references;

(e} performance appraisals; and

(f) a description of any significant incident invelving
both the employee and a client and its consequences.

AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA

RULE IV _ MEDICATIONS (1) If a c¢lient is required to
take medication while at the center, the client must be capa-
ble of taking hig/her own medications, with the following
assistance from staff:

(a) reminding the client to take the medication at the
proper time;

{b) removing medication containers from storage;

(c) assisting with removal of a cap;

(d) guiding the hand of the client; and

(e) observing the client take the medication.

(2) All medications must remain in locked storage until
the client is discharged.

(3) The center must maintain for each client a medica-
tion administration record listing all medications used and
all doses taken or not taken by the client.

AUTH: 50-5-103, MCA; TIMP: 50-5-103, MCA

RULE V__PQLICIES AND PROCEDURES (1} The center shall
have a written policies and procedures manual that must:

(a) be available to and followed by all personnel;

(b) be available to clients upon request;

(¢) include the following:

(1) a description of all services provided to
clients;

{ii) policies and procedures ensuring the confi-
dentiality of client records and safeguarding against
loss, destruction, or unauthorized use of those records;

(iii) infection control policies and procedures
meeting the requirements of [Rule VI}; and

(iv) a disaster and fire plan meeting the require-
ments of [Rule IX].

(2) If an adult day-care center 1is operated on the
premises of another licensed health care facility, the cen-
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ter’s manual may refer to the policies and procedures of the
other licensed health care facility, as appropriate. The
center manual must also include policies and procedures which
are applicable to the center itself and which reflect how
gservices between the two facilities are integrated.

AUTH: 50-5-103, MCA: IMP: 50-5-103, MCA

RULE VI INFECTION CONTROL (1) An adult day-~care cen-
ter must ensure that each of its employees provides the cen-
ter, prior to the time of employment, with documentation from
a physician stating that the employee is free from communica-
ble tuberculosis, and with the same documentation annually
thereafter.

(2) The center must ensure that, on the first day of
service and annually thereafter, each client in that center
provides documentation from a physician showing that the cli-
ent is free from communicable tuberculosis.

(3) The adult day-care center must establish and main-
tain infection control pelicies and procedures sufficient to
provide a safe environment and to prevent the transmission
of disease. Such policies and procedures must include, at a
minimum, the following guidelines:

(a) Any employee contracting a communicable disease
that is transmissible to clients through fcod handling or
personal care may not appear at work until the infectious
disease can no longer be transmitted. The decision to return
to work must be made by the manager in accordance with the
policies and procedures instituted by the center; and

(b) If, after admission, a c¢lient is suspected of hav-
ing a communicable disease that would endanger the health and
welfare of other clients, the manager shall contact the cli-
ent’s physician and shall ensure that appropriate safety
measures are taken on behalf of that client and the other
clients.

AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA

RULE VII MAINTENANCE AND HOUSEKEEPING (1) Each adult
day-care center shall have a written maintenance program
describing the procedures that must be utilized by mainte-
nance personnel to keep the building and equipment in repair
and free from hazards.

(2) All electrical, mechanical, plumbing, fire protec-
tion, heating, and sewage disposal systems must be keopt in
operational condition.

(3) The temperature of hot water supplied to handwash-
ing and bathing facilities must not exceed 120°F.

(4) An adult day-care center shall provide housekeeping
services on a daily basis or as needed.

(5) Cleaners used in cleaning bathtubs, showers, sinks,
urinals, toilet bowls, toilet seats, and floors must contain
fungicides or germicides with current FEPA registration for
that purpose.

(6) Floors must be covered with an easily ~leanable
covering.
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(7) Carpets are prohibited in bathrooms, kitchens,
laundries, or janitor closets.

(8) Walls and ceilings must be kept in good repair and
be of a finish that can be easily cleaned.

(9) An adult day-care center must be kept c¢lean and
free of odors. Deodorants may not be used for odor control
in lieu of proper ventilation.

AUTH: 50-5-103, MCA; IMP: 50-5~103, MCA

RULE VITI ENVIRONMENTAL CONTROL (1) An adult day-care
center must be constructed and maintained s¢ as to prevent
entrance and harborage of rats, mice, insects, flies, or
other vermin.

(2) Hand cleansing scap or detergent and individual
towels must be available at each sink in the center. A waste
receptacle must be located near each sink.

(3) A minimum of 10 foot-candles of 1light must be
available in all rooms and hallways, with the following ex-
ceptions:

(a) All reading lamps must have a capacity to provide a
minimum of 30 foot-candles of light;

(b) All toilet and bathing areas must be provided with
a minimum of 30 foot-candles of light;

(c) General lighting in food preparation areas must be
a minimum of 50 foot-candles of light;

(d) Hallways must be illuminated at all times by at
least a minimum of 5 foot-candles of light at the floor.
AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA

RULE IX DISASTER AND FIRE PLAN (1) An adult day-care
center shall develop a disaster and fire plan in conjunction
with other emergency services in the community that includes
a procedure that will be followed in the event of a natural
or human-caused disaster. This plan must be included in the
center’s policies and procedures manual.

(2) An adult day-care center shall conduct a drill of
such procedure at least once a year. After a drill, the
center shall prepare and retain on file a written report
including, but not limited to, the following:

(a) date and time of the drill;

(b) the names of staff involved in the drill;

(c) the names of other health care facilities, if any,
that were involved in the drill;

(d) the names of other persons involved in the drill;

(e) a description of all phases of the drill procedure
and suggestions for improvement; and

(f) the gignature of the person conducting the drill.
AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA

RULE X LAUNDRY (1) 1If an adult day-care center that
is not located on the premises of another licensed health
care facility elects to process its laundry on the center
site, it must:

(a) set aside and utilize an area solely for laundry

MAR Notice No, 16-2-456 a-n/10/94
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purposes;

(b) equip the laundry room with a mechanical washer and
a dryer vented to the outside, handwashing facilities, a
fresh air supply, and a hot water supply system that supplies
the washer with water of at least 110°F during each use;

(c) have a separate area or room designed for use as a
laundry, including an area for sorting sociled and clean linen
and clothing. No laundry may be done in a food preparation
or dishwashing area;

(d) provide well-maintained containers to store and
transport laundry that are impervious to moisture , keeping
those used for soiled laundry separate from those used for
clean laundry;

(e} dry all bed linen, towels, and wash cloths in the
dryer;

(f) protect clean laundry from sources of contamina-
tion; and

(g) ensure that center staff handling laundry cover
their clothes while working with soiled laundry, use separate
clean covering for their clothes while handling clean laun-
dry, and wash their hands both after working with soiled
laundry and before they handle clean laundry.

AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA

RULE XI CONSTRUCTION (1) Any construction of or al-
teration, addition, or renovation to an adult day-care center
must meet all applicable local building and fire codes and be
approved by the officer having jurisdiction to determine if
the building codes are met by the facility and by the state
fire marshal or his/her designee.

(2) An adult day-care center must have an annual fire
ingpection conducted by the appropriate local authorities and
maintain a record of such inspection for at least 1 vyear
following the date of the inspection.

AUTH: 50-5-103, MCA; IMP: 50-5-103, MCA

3. The department is proposing these new rules because
they are needed to update the current standards governing
adult day-care centers. In addition, because the current

rules cross-reference to a number of personal care rules that
will soon be proposed to be repealed, the adult day-care
rules are being reviged to eliminate those cross-referencess.

4. Rules 16.32.356 and 16.32.357, which may be found
on pages 16-1496 and 16-1497, respectively, of the Adminis-
trative Rules of Montana, are proposed to be repealed because
all of the adult day-care standards are to be moved to a
separate sub-chapter, a measure that necessitates moving the
above two rules from Title 16, chapter 32, sub-chapter 3, to
the new subchapter. The mechanism feor deing so is to repeal
the existing rules and reincarnate them as new rules., There-
fore, rule 16.32.356 is, with amendments, new Rule I in this
notice, and rule 16.32.357 is Rule 11, also with amendments.
The antherity foer the repceal 1s 50-5-103 and the rules te he
repealed implement 50=-5=-103, 201 and 204, MCA.
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5. Interested persons may submit their data, views, or
arguments concerning the proposed amendments and new rules,
either orally or in Wwriting, at the hearing. Written data,
views, or arguments may also be submitted to Denzel Davis,
Department of Health and Environmental Sciences,

Building, Capitol Station, Helena, Montana 59620,
received no later than June 9, 1994.

6. cynthia Brooks has been designated to preside over
and conduct the hearing.

Cogswell
and nmust be

Certified to the Secretary of State May 2, 1994

Reviewed by:

)

Eleanor Parkér, DHES Attorney
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BEFORE THE DEFARTMENT OF SOCTIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment. of rule 46.10.403
pertaining to AFDC standards
and payment amounts
concerning shared living
arrangements

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF
RULE 46.10.403 PERTAINING
TO AFDC STANDARDS AND
PAYMENT AMOUNTS CONCERNING
SHARED LIVING ARRANGEMENTS

TO: All Interested Persons

1. on June 2, 1994, at 9:30 a.m, a public hearing will be
held in the auditorium of the Social and Rehabilitation Services
Building, 111 Sanders, Helena, Montana to consider the proposed
amendment of rule 46.10.403 pertaining to AFDC standards and
payment amounts concerning shared living arrangements.

The Department of Social and Rehabilitation Services will
make reasonable accommodations for persons with disabilities who
wish to participate in this public hearing. If you request an
accommodation, contact the department no later than 5:00 p.m. on
May 24, 1994, to advise us of the nature of the accommodation
that you need. Please contact Dawn S$liva, P.0. Box 4210,
Helena, MT 59604-4210; telephone (406)444-5622; FAX (406)444-
1970,

2. The rule as proposed to be amended provides as
follows;

46.10.403 TABLE QF ASSISTANCE STANDARDS (1) The tables of
assistance standards contain the income and grant limits for
assistance units according to the number of persons and in the
assistance unit, whether er—met the assistance unit has a
shelter obligationr, and whethey the assistance unit shares_ its
place of residengce with persons who are pnot members of the
assistance unit_and whose income apd resources__are_ not
considered_in determining the agsistance unit’s grant.

{a} An assistance_unit is considered to have a shelter
obligation if a member of the assistance unit is obligated to
meet any_ portion_of e shelter expenses of the assjistance
unit’s place of residence, such as rent, a house payment,
mortgage payment, real property taxes or home owner’s insuranhce,
mobile home lot rent r utilities such as heating fuel, water
or liahts, An assistance unit recejving a government rent or
hougi subsi is cons ed to have a shelter obligation even
if the agssistance unit’s share of the rent or housing payment is
Zero.

[(2)_The gross mont ncome_standards, net monthly income
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e s dards ent am esignated "wit

shelt a " e d si e unit has a
shelt b a} bu oes not
embers of

of resjid 1 %) e ssistance
an and whoge ncome _and egoy n copnsidered jn
eterminin e ass ce it's rant exce n the followin
cagessy
(i} gny Qf the perpons ﬂith whom the assistance unit
share s lemental security
income (5511.

(1i) ;ng assistance unit receives a government rent or
housin bs
WMMMMRE_@MQ
unit _shares_a place of reajdence also recejyes AFDC;
(iv] there is a bona fide landlord-tenant relatijionship
e whno
it sha e lord-tenant
t W twee
landlord who owns the property and a tepant in which the
Mﬂﬂmmrwmion and use of real
rope fo
v of the stance unit ovides necessar
in-home medical care to a relative who is 60 vears of age or
older;

(v ;) a member of the hous ggg]g xhg is not jinciuded in_the
assist en es member of
the g§§i§;§ng§ unit to attend §gnggl g; iob training or maintain
gainful employment; or

vi W W] e assistan unit
sha ace es e receives foo tamps as_a separate
househopld.

(¢) The s gngg;gg and payment _am an&g des 1gnatgg "with

S _a
ghelte b a nd shares
its s e members of the
assist u sQurces e __not
considered te it’s grant and any
of the copditions spec 1:igg 1n gp;ggtigg (2)(b) (i) through
(2) (b)(vii) applies,

(23) Monthly gross income as defined in ARM 46.10.505 is
compared to the gross monthly income (GMI) standard and, after
specified disregards, to the net monthly income (NMI) standard.
1f the assistance unit’s gross income exceeds the GMI standard
or their net income exceeds the NMI standard, the assistance
unit is ineligible for assistance. At application, income is

MAR Notice No, 46-2-7723 R LR
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compared to the standards prospectively using income reasonably
expected to be received in the first two benefit months. After
the initial two benefit months, subsequent payments are computed
retrospectively based on income actually received in the budget
month. If income is reported or discovered after benefits have
been issued, this income is compared to the standards retrospec-
tively in the budget month. Monthly income is compared to the
full standard even though the payment may only cover part of the
month, If monthly income exceeds either the GMI or NMI
standards, the assistance unit is not eligible for any part of
the benefit month. The assistance unit may also be ineligible
as provided in subsection (34) of this rule.

(a) Gross monthly income standards to be used when adults
are included in the assistance unit are compared with the
assistance unit’s gross monthly income as defined in ARM
46.10.505,

GROSS MONTHLY INCOME STANDARD § I BE USED WHEN ADUILTS. ARE
INCLUDED IN THE ASSISTANCE UNIT
HNo. Of With In Without
Porqonq Shelter Shared Shelter
in Obligation Shelter Obligation
Household Per Month ger Month _Per Month
1 S 553 535 $ 202
2 749 733 326
3 945 931 446
4 1,140 1.127 564
5 1,336 1,325 675
[ 1,532 1.523 779
7 1,726 1,719 884
8 1,922 1,917 991
9 2,015 2,015 1,073
10 2,103 2.107 1,162
11 2,181 2,190 1,240
12 2,261 2.274 1,319
13 2,329 2,346 1,388
14 2,396 2,416 1,454
15 2,461 2,485 1,519
16 2,516 2,544 1,574

Subsection (2)(b) remains the same in text but is
renumbered (3) (b).

(c) Net monthly income standards to be used when adults
are included in the assistance unit are compared with the
assistance unit’s net monthly income as defined in ARM
46.10.505,

9-5/12/n4 MAR NoLice Noo 46-2-773
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No. Of
Persons
in
Househol

W0 U LN e

10
11
12
13
14
15
16

NC

With
Shelter
Obligation
Per Month

$

299
405
511
616
722
828
933

1,039
1,089
1,137
1,179
1,222
1,259
1,295
1,330
1,360
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SS

1,352

S E

Without

Shelter

Obligation

Per Month
109
176
241
305
365
421
478
530
580
628
670
713
7150
786
821
851

Subsections (2) (d) through (4) remain the same in text but
are renumbered (3)(d) through (5).
(a) Maximum payment amounts to be used when adults are
included in the assistance unit are compared to the difference
between the assistance unit’s net monthly income and the net
monthly income standard defined in ARM 46.10.505.

No. Of
Persons
in
Household

MAR Notice

With

Shelter
Obligation

Per Month

$

1,
1,
1,

Neo .

235
318
401
484
567
650
732
816
855
893
926
959
988
017
044
068

46-2-

with
Shelter

Without
Shelter

Obligation Obligation
Per _Day Per Month

7

7

$ 7.8
10.60
13.37
16.13
18.90
21.67
24.40
27.20
28,50
29.717
30.87
31.97
32.93
33.90
34.80
35.60

3

$ 86
138
189
239
287
330
375
416
455
493
526
560
5§89
617
644
668

Without In
Shelter Shared
Obligation Shelter
Fer Day Per Month
$ 2.87 5 198
4.60 282
6.30 366
7.97 449
9.57 533
11.00 617
12.50 2
13.87 784
15.17 826
16.43 865
17.53 901
18.67 936
19.63 967
20.57 996
21.47 1,025
22,27 i,051
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subsection (4)(b) remains the same in text but |is
renumbered (5) (b).

AUTH: Sec., 53-4-212 and 53-4-24]1 MCA
TMD: Sec. 53-4-211 and 53-4-241 MCA
3. The November Special Session of the 53rd Montana

Legislature directed the department in House Bill 2, Section 15,
to reduce by $50 per month the assistance grants of Aid to
Families with Dependent Children (AFDC) recipients who share
living arrangements with anyone who is not in the assistance
unit or whose income and resources are not considered in
determining the assistance unit’s grant. The legislature
adopted the policy of reducing grants for recipients with shared
living arrangements because recipients who share shelter
expenses with other individuals spend less on shelter expenses
and therefore need less assistance to provide basic necessities
for their families.

House Bill 2 provides for exceptions when AFDC recipients share
living gquarters with a household receiving Supplemental Security
Income (SSI), where AFDC recipients live in government-subsi-
dized housing, and where two or more AFDC assistance units share
living quarters. It also directs the department to apply for
federal approval of hardship exceptions to this policy In
addition to the exceptions required by House Bill 2.

Federal regulations governing the AFDC program at 45 C.F.R.
233.20(a)(5) give states the option of prorating allowances in
the AFDC need and payment standards for shelter and utilities
when the AFDC assistance unit 1lives together with other
individuals as a household. Section 233.20(a)(5) provides that
a state choosing this option must prorate the need standards as
well as the payment standards.

Section 233.20(a)(5) also provides that a state choosing to
reduce payments to households who live with other individuals
must make an exception when a bona fide landlord-tenant
relationship exists or where the living quarters are being
shared with a household receiving SSI.

The amendment of ARM 46.10.403 1s necessary to implement the
policy mandated by the Legislature in House Bill 2, Because the
federal regulations require the proration of the need standards
as well as the payment standard for AFDC recipients sharing a
residence, the gross monthly income standards and net monthly
income standards must be adjusted for recipients sharing a
residence as well as the maximum payment amounts in ARM
46.10.403.

H-5,/12794% MAD Mot ien e A6=2-773
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ARM 46.10.403 as amended will define in what circumstances an
AFDC assistance unit’s grant will be reduced and the exceptions
to the policy of reducing the grant due to a shared living
arrangement. In addition to the exceptions specifically
required by the federal regulation, the rule will also provide
for hardship exceptions. The Legislature in H.B. 2 directed the
department to make exceptions in case of hardship without
specifying what circumstances would constitute a hardship. The
department has determined that an exception should be in
situations where the assistance unit is providing in-home
medical care to an elderly relative, where the individual
sharing a residence with the assistance unit is providing
necessary child care, and where the individuals sharing the
residence with the assistance unit receive food stamps as a
separate household.

BARM 46.10.403 currently contains different gross and net income
standards and payment amounts depending on whether the household
has a shelter obligation. However, the rule currently does not
define what constitutes a shelter obligation. The department is
now taking this opportunity to state what constitutes a shelter
obligation.

This notice replaces the Notice of Public Hearing on the
Proposed Amendment of Rule 46.10.403 pertaining to AFDC Income
Standards and Payment Amounts published on February 10, 1994 at
page 278 of the 1994 Montana Administrative Register, issue
number 3. Following the publication of that notice, several
comments were received that the policy expressed in the proposed
rule would be difficult to administer and hence would be error
prone. It was further noted that the policy outlined in the
proposed rule contained too many loopholes whereby recipients in
shared living arrangements could avoid the $50 grant reduction
mandated by the legislature. To correct these deficlencies the
department is replacing the previous rule notice with this new
rule notice.

It should also be noted that the changes proposed on this notice
are unrelated to other changes to the AFDC standards and payment
amounts proposed in the rule notice published on April 28, 1994
at page 1090 of the 1994 Montana Administrative Register, issue
number 8, which proposed increases in all the standards and
payment amounts due to increases in the federal poverty levels
on which the standards and payments are based. This rule
notice, on the other hand, proposes to create new standards and
payment amounts applicable to recipients with a shelter
obligation who share their residence with persons neot included
in the assistance unit.

4. These rule amendments will take effect on July 1,
1994.

MAR Notice No. 46-2-773 a_5/12/91
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5. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Russell E,
Cater, Chief Legal Counsel, Office of Legal Affairs, Department
of Social and Rehabilitation Services, P.0. Box 4210, Helena, MT
59604-4210, no later than June 9, 1994.

6. The Office of Legal Affairs, Department of Social and
Rehabilitation Services has been designated to preside over and
conduct the hearing.

Do, S ‘:‘g\w \"'ﬂ#\ A

Rule Reviewer Director, Soclial and Rehabilita-
tion Bervices

Certified to the Secretary of State May 2 1994.

'
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
adoption of Rule I and the
amendment of rules
46.10.108, 46,10.207,
46.10,403, 46.10.505,
46.11.120 and 46.11.125
pertaining to AFDC and food
stamp monthly reporting
requirements

NOTICE OF PUBLIC HEARING ON
THE PROPOSED ADOPTION OF
RULE I AND THE AMENDMENT OF
RULES 46.10.108, 46,10.207,
46.10.403, 46.10.505,
46.11.120 AND 46.11.125
PERTAINING TO AFDC AND FOOD
STAMP MONTHLY REPORTING
REQUIREMENTS

TO: All Interested Persons

1. Oon June 2, 1994, at 9:15 a.m., a public hearing will
be held in the auditorium of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana to consider the
proposed adoption of Rule I and the amendment of rules
46.10.108, 46.10.207, 46.10.403, 46.10.505, 46.11.120 and
46.11.125 pertaining to AFDC and food stamp monthly reporting
requirements.

The Department of Social and Rehabilitation Services will
make reasonable accommodations for persons with disabilities who
wish to participate in this public hearing. If you request an
accommodation, contact the department no later than 5:00 p.m. on
May 24, 1994, to advise us of the nature of the accommodation
that you need. Please contact Dawn Sliva, P.0, Box 4210,
Helena, MT 59604-4210; telephone (406)444-5622; FAX (406)444-
1970.

2. The rule as proposed to be adopted provides as
follows:

{1) All applicants for
or recipients of AFDC assistance must report any change of
address and any change in income, resources, household composi-
tion, or other circumstances affecting eligibility or benefit
amount within 10 days of the date the change occurs.

(2) All AFDC assistance units with earned income expected
to last at least 3 consecutive months or who live with persons
with earned income whose income is deemed to the assistance unit
must also submit a monthly report as provided in subsection (3).

(3) The reciplent must return the completed monthly report
by the eighth day of the month after the month for which the
report is being made. However, if the eighth day of the month
falls on a day on which the county office is closed, the
recipient has until 5:00 p.m. on the first day after the eighth
day on which the county office is open. A completed monthly
report is one which is signed, has all sections on income,

MAR Mot ice NHo. 460-2-774 a s
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resources, family composition and other relevant information
affecting eligibility filled out, and provides necessary
verification.

(4) Failure to file a timely completed report shall be
excused if there was good cause for the failure as determined by
the county director or designee. Good cause means the failure
was caused by circumstances beyond the recipient’s control,
including but not limited to the following:

(a) 1illness or incapacity of recipient;

(b) family emergency; or

(c) inclement weather which interferes with mail delivery.

(5) When an assistance unit required to report
fails without good cause to file a timely completed monthly
report, the assistance unit shall not be entitled to the earned
income disregards provided in ARM 46.10.512 for any wage earner
in the assistance unit. If a timely report is received but
adequate verification of all reported earned income is not
received, earned income disregards provided in ARM 46.10.512
will be applied to the verified portion of the earned income
only.

AUTH: Sec. 53-4-21¢ MCA
IMP: Sec. 53-4-211 MCA

3. The rules as proposed to be amended provide as
follows:

46.10,108 OVERPAYMENTS AND UNDERPAYMENTS Subsections (1)
through (2) remain the same.

(3) Cases where the recipient willfully withheld infor-
mation causing overpayment are to be referred to the pregram
integrity audit and compliance bureau for the determination of
the possibility of fraud,.

Subsections (3)(a) and (3)(a) (i)} remain the same.

(ii) willful failure by the applicant or recipient to
report changes in income, and resources, house¢hold composition,
or other circumstances affecting eligibility or benefit amount
within 10 days of the date the change_occurs or on a monthly
report when required; and

Subsections (3) (a)(iii) through (3)(c) remain the same.

{4}+—The-department—wili-notify reeipients every—month ef

obligations—have—been—brought—te—their - attention-—anrd—sueh
ebligations—are—understood by —themr
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AUTH: Sec. 53-4-212 MCA
IMP: Sec., 53-4-211 and 53-4-231 MCA

46.10,207 NOTICE OF ADVERSE ACTION Subsections (1)
through (1) (J) remain the same.

(k) a monthly report was not received from a recipient
required to submit one as provided in [RULE I] by the 8th eighth
day of the month or was incomplete when it was received, and
assistance is reduced or terminated on this basis.

(2) A recipient shall be notified of a grant change £ive
5 days before the effective date of the action where the agency
obtains facts indicating that a probable fraud had taken place
and a referral of the fraud will be made to the pregram audit
and compliance integrity bureau.

(3) Recipients are to be informed at the time of appli-
cation and reminded at the time of redetermination to report to
the county welfare department/offjice of humpan services within
ten 10 days any changes in employment, income, resources, and/or
any other chanqes in eeenen&e li_ing_gg_mgxiggl circumstances
anéwaay—ehaﬂqe9—in~eheee—or—%he—&ﬂdividﬂaiLeageﬁera}—eeeﬂem&e
situatien are—to- be—reperted—te the—oounty welfare-officer

AUTH: Sec. 53-4-212 MCA

IMP: Sec. 53-4-211 MCaA

46.10,403 TABLE OF ASSISTANCE STANDARDS; METHODS _OF
COMPUTING PAYMENTS Subsection (1) remains the same.

(2) Monthly gross income as defined in ARM 46.10.505 is
compared to the gross monthly income (GMI) standard and, after
specified disregards, to the net monthly income (KRMI) standard.
If the assistance unit’s gross income exceeds the GMI standard
or their net income exceeds the NMI standard, the assistance
unit is ineligible for assistance. At application, to determine
eligibjlity and benefit amount for the first 2 months of

assistance, income is compared to the standards prespeetively
prospective budgeting, ineeme—reasonably-expeeted—to—be

t e e n Com] uted

t equired to

report monthly and usjng prospective budgeting for all other
recipients, Monthly income is compared to the full standard

even though the payment may only cover part of the month. If
monthly income exceeds either the GMI or NMI standards, the
assistance unit is not eligible for any part ¢of the benefit

MAR Netioe Ne. AR-2-774 9-5/12/04%
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month. The assistance unit may also be ineligible as provided
in subsection (3) of this rule.

(a) For purposes of this rule, "prospective pgdgeting“
means that igibilit nd/o enef ount for a ular
month is based on the department’s best estimate of mcome and
circumstances which will exjist in that m nth,

[+) ses e " spe udde ng"
MMWLM&;MMM&B
actual jncome and ciprcumstances which existed in the second

month. before the month for which the benefit amount jis being
. actual income and circumstances in the

s
month_of January would be used to compute the benefit amount for
March,
Subsections (2)(a) through (2) (d) remain the same in text
but are renumbered (2)(c) through (2)(f). Subsections (3)
through (4) (b) remain the same.

AUTH: Sec. 53-4-212 and 53-4-241 MCA
IMP: Sec. 53-4-211 and 53-4-241 MCA

46.10.505 DEFINITIONS Subsections (1) through (%) remain
the same.

(a) When applying net monthly income to the net monthly
income standard as defined in ARM 46.10.403, the budget month is
the same as the benefit month for the first %#we 2 months of
eligibility;—and. £For the third and subsequent months of eligi-
bility, the budget month is #we 2 months prior to the benefit
month+ for recipients required to file onthly report, and the
budget month is the same as the benefit month for all other
recipients.

Subsections (6) and (7) remain the same.

AUTH: Sec. 53-4-212 and 53-4-24]1 MCA
IMP: Sec. 53-4-211, %3-4-231, 53-4-241 and 53-4-242 MCA

46,.11,120 _FOOD STAMPS, MONTHLY REPORTING REQUIREMENTS
(1) Heuseholdo—shall —be—agubjeet-—to—monthly reporting

requirements—exeeptr All households which have countable
contlgygus earned income are required to report monthly as
provided_in subsection (3), subject to the exce exceg;;ons stated_in
subsection (2). Countable continuous earped income means_earned
income which is not excluded and which is expected to be
received for at least 3 consecutive months.

{2) The following households are not reg
monthly:

Subsection (1) (a) remains the same in text but is renum-
bered (2) (a).

+b}—-househelds—in-which-all-the-members are-without carned
ineome—and—in—whieh—all-the adult—members—are-at leastsixty
yearos-of-age-er receive soeial -seeurity or supplemental seaurity
ineome benefitgs—for-disability-er—blindressas
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Subsections (1) (c) and (1) (d) remain the same in text but
are renumbered (2)(b) and (2)(c).

a4meneh4y—fepeftwf;ri—a¥r49xf4éﬁe;%her—nefma%&yffeee&ve—the&r
avtherisatienteo—participate (APP) cards

Subsections (3) and (4) remain the same.

(5) Households which fail to file a complete monthly
report by their extended filing date provided in subsection (4)
shall have their case closed immediately without further notice.

Subsections (6) and (7) remain the same.

AUTH: Sec. 53-2~20]1 MCA
IMP: Sec. 53-2-201 and 53-2~306 MCA

46.11,125 oD NING LIGIBIL AND
BENEFITS +3)—Exeept—as—provided—in-paragraph—(2) below;,

before—bone S—nee gS8yed o—Hio DFMe houngeheld hre ormer

(1) All households shall have their eljgibility determined
usin ros iv ing.

(2) _The amount_ of benefits a household is entitled to
shall be ete rospective budgetin except as
provided in subsection (3).

Fo wi [+] inuous countable earned jncome

as defined in ARM 46,11.120, the amount of benefits is deter-
first 2 months of

eligibility and usging retrospective hudgeting for the third

MAR Noltice No. 46-2-774 EENVA YIS
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month o igibi subsequen onth as long as_the

(a) _When a household which has continuous countable earned
income ceases receiving the earned income, prospective budgeting
to _determine benefits will commence the month following the
month _of last receipt of earned income or the month followinag
the month in which last receipt gof earned income isg reported,
whichever is later.

(4) Prospective budgeting means using the best estimate of
income and other circumstances which will occur in a particular
month to determine eligibility for that month and/or the amount
of benefits for that month,

(5) Retrospectjve buddgeting means using _actual income
received and other circumstances which existed 2 months prior to
the month for which the amount g of benefits 1s belng_determlned

income and circumstances in the month of February,
Subsections (3) through (4) remain the same in text but are
renumbered (6) through (7).

AUTH: Sec. 53-2-201 MCA
IMP: Sec. 53-2-201 and 53-2-306 MCA

4. In both the Aid to Families with Dependent Children
(AFDC) and Food Stamp programs, eligibility and amount of
assistance are based on the applicant or recipient’s circum-
stances in a particular month. 1In both programs, some recipi-
ents are required to file monthly reports which provide
information about income and other circumstances during a
particular month from which the department can determine whether
the recipient is still eligible and if so what the amount of the
payments should be.

Also, both programs utilize two different methods to compute the
amount of assistance, namely prospective budgeting and retro-
spective budgeting. In retrospective budgeting the household’s
income and other circumstances in a prior month are used to
determine the amount of assistance in a subsequent month. 1In
prospective budgeting, the amount of assistance is based on an
estimate of income that will be received in a particular month.

The department is now proposing to make changes in its policies
reqardxng budgeting methods and monthly reporting requirements
in the AFDC and Food Stamp programs. One purpose of these
changes is to make the policies in these two programs more
consistent, since most AFDC recipients also receive food stamp
benefits. The changes will also save staff time and reduce
errors in determining benefits. The amendment of ARM 46,10.108,
46.10.207, 46.10.403, 46.10.505, 46.11.120, and 46.11,12% and
the adoption of a new AFDC rule are necessary in order to
accomplish these purposes.

G-n/ 1o MAR Th ot ree el 162774
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Prior to 1984, federal law mandated that all recipients of AFDC
submit monthly reports to the state agency administering AFDC.
Section 2628 of the Deficit Reduction Act of 1984 (DEFRA)
limited the categories of AFDC recipients subject to mandatory
monthly reporting. However, after DEFRA, states alszo had the
option of requiring all AFDC recipients to report monthly.
Until now, the department has chosen to require all recipients
to report monthly.

DEFRA alsc eliminated the requirement that retrospective
budgeting be used for all AFDC recipients. Under DEFRA, states
had the option of computing payments either retrospectively or
prospectively for AFDC recipients who are hot required to file
a monthly report, although retrospective budgeting is mandatory
for recipients who report monthly. However, the Omnibus Budget
Reconciliation Act of 1990 (OBRA ‘50) eliminated the option of
using retrospective budgeting for recipients who are not monthly
reporters.

Prior to OBRA ’90, the department chose to use retrospective
budgeting for all AFDC recipients, as stated in ARM 46.10.403(2)
and 46.10.505(5) (a). Now, however, the department may no longer
uge retrospective budgeting for non-wonthly reporters. The
amendment of ARM 46.10.403(2) and 46.10.505(5) (a) is therefore
necessary to provide that retrospective budgeting will be used
only for recipients required to report monthly.

A new rule is also being adopted to address AFDC reporting
requirements in general and monthly reporting requirements
specifically. Rule I provides that only AFDC recipients
mandated by federal law to report monthly will be required by
the department to do so, namely recipients with earned income
expected to last at least 3 months or recipients who have income
deemed to them from a person who has earned income.

Federal regulations governing the Food Stamp program at 7 C.F.R.
273.21(b) allow the states to decide which types of household
shall be required to file monthly reports. Benefit amounts for
households required to report monthly must be computed using
retrospective budgeting, but the states may decide whether to
use prospective or retrospective budgeting for households not
reguired to monthly report. The department’s rules at ARM
46.11,120 and 46.11.125 currently provide that all recipients,
with a few narrow exceptions, must monthly report and have their
benefits computed using retrospective budgeting.

Now, however, the department is amending ARM 46.11.120 to limit
monthly reporting to households which have continuous earned
income, that is, earned income which is expected to last at
least 3 months. ARM 46.11.125 is being amended to provide that

MAR Notice No., 46-2-774 9-5/12/94
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retrospective budgeting will be used only for households
required to report monthly.

The department has adopted the policy of requiring fewer
households to file monthly reports because it has determined
that the large amounts of time and labor expended by departmen-
tal staff in processing monthly reports is not cost-effective,
since most recipients who do not belong to the categories of
recipients required to report monthly do not experience
significant changes in income from month to month which are
picked up by monthly reports. All recipients are still required
to report changes in income and other factors affecting
eligibility within 10 days of the change. Many changes come to
the department’s attention in this manner as well as by means of
periodic reviews of eligibility and computerized income
verification procedures.

Since all AFDC recipients are no longer required to file a
monthly report, ARM 46.10.207(1) (k) is being amended to provide
that the department can reduce or terminate a recipient’s
benefit without ten days’ advance notice due to failure to file
a monthly report only if the recipient is required to file such
a report.

The name of the bureau which investigates public assistance
overpayments has been changed from the program integrity bureau
to the audit and compliance bureau. ARM 46.10.108(3) and
46.10.207(2) have been amended to reflect this change.

Subsection (3)(a)(ii) of ARM 46.,10.108 is now being amended to
specify that willful failure to report a change in household
size or any other circumstance affecting eligibility or benefit
amount, as well as in income or resources, constitutes willful
withholding of information which will trigger a referral to the
Audit and Complliance Bureau for investigation of fraud. fThis
amendment represents a clarification rather than a change in
policy.

5. These rule amendments will take effect on July 1,
1994,

6. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or arguments may also be submitted to Russell E.
Cater, Chief Legal Counsel, Office of Legal Affairs, Department
of Social and Rehabilitation Services, P.0. Box 4210, Helena, MT
59604-4210, no later than June 9, 1994.

7. The Office of Legal Affairs, Department of Social and
Rehabilitation Services has been designated to preside over and
conduct the hearing.

aLn MAL e
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S Sia Tk S Bl Lo

Rule Reviewer Director, Social and Rehabilita-
tion Services

Certified to the Secretary of State May 2 , 1994,

MAR Notico No. 46-2-774 9-5/12/94
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DEPARTMENT OF AGRICULTURE
STATE OF MONTANA

In the matter of the adoption ) NOTICE OF ADOPTION OF

of new rules I through ) NEW RULES I (4.10.1801)
VIII pertaining to Pesticide ) THROUGH VIII (4.10.1808)
Disposal Program Rules }

TO: All Interested Persons

1. On March 31, 1994 the Department of Agriculture
published a notice of proposed adoption of the above-stated
rule at page 600 of the 1994 Montana Administrative Register,
issue no. 6.

2. The department has adopted the rules as proposed with
the following changes:

RULE I__ (ARM 4.10.1801) GENERAL Same as proposed
AUTH: 80-8-105(2), MCA IMP: 80-8-111, 112, MCA

4.10.1802) DEFINITIONS (1) through (4)
remain the same.

(5) "Recyclablel pesticide g¢ontainer" means a pesticide
container rinse” according to label directions as addressed in
the code of federal regulations (40CFR 156.10).

(6) and (7) remain the same.

AUTH: 80-8-105(2), MCA IMP:; B0-8~111, 112, MCA
8] ITI 4.10.1803 'ANDARDS FOR DISPOSAIL PROGRAM
OPE ON (1) and (2) remain the same.

(3) (a) registered as a hazardous waste generator with
the Montana department of health and environmental sciences

(DHES) accordance wit itle 16, chapter 44 and possess
a hazardous waste identification number issued by the United
States environmental protection agency (EPA) . DHES

registration and an EPA hazardous waste identification number
shall not be required for a contractor involved sclely with
recyclable pesticide containers and exchangeable pesticides;

(b) and (c) remain the same

(4) (a) through (c) remain the same

(d) Written documentation provided to the department
before collection that the acceptable pesticides collected
under the disposal program will be accepted by an—BPA a
hazardous waste facjlity which has yecejved a permit from the
environmental protection agency (EPA) or a state authorized by
the EPA for permitted dispesal faeility-for incineration.

AUTH: 80-8-105(2), MCA IMP: 80-8-111, 112, MCA

REASON: After further review by the Department, changes in
rules JI and III are for clarification purposes only.

RULE IV_ (ARM 4.10.1804) DISPOSAL PROGRAM OPERATION Same
as proposed.
AUTH: 80-8-105(2), MCA IMP: 80-8-~111, 112, MCA
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RI Same as proposed.
AUTH: 80-8-105(2), MCA IMp: 80-8-~111, 112, MCA

RULE VI (ARM 4.10,1806) FEES (1) through (3) remain the
same.
(4) Participants who submit recyclable pesticide
containers to the program must pay a fee of
$1.00 per pound of container(s).

RULE VII (ARM 4,10.1807) LIABILITY Same as proposed.
AUTH: 80-8-105(2), MCA IMP: 80-8-111, 112, MCA

RULE VIIT (ARM 4.10.1808) TERMINATION QOF RULES Same as
proposed.

AUTH: 80-8-105(2), MCA IMP: 80-8-111, 112, MCA
3. Comments received are as follows:

It was suggested that the fee charged to
participanta for recycling of pesticide containers in rule VI
subsection (4), should be amended to relate to the size of the
container submitted for recycling.

The Department agrees with the comment and has
amended subsection (4) of rule VI accordingly.

MONTANA DEPARTMENT OF AGRICULTURE

RALPH CK, ADMINISTRATOR
DEPARTMENT OF AGRICULTURE

Certified to the Secretary of State May 2, 1994.

9-5/12/94 Montana Administrative Registoer
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BEFORE THE BOARD OF HORSE RACING
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the amendment
of rules pertaining to defini-
tions, licenseg, fees, clerk of

)} NOTICE OF BMENDMENT OF RULES

)

)
scaleg, general provisions, )

)

)

)

)

PERTAINING TO THE HORSE
RACING INDUSTRY

grooms, jockeys, owners,
declarations and scratches,
claiming, paddock to post and
permissible medication

TO: All Interested Persons:

1. On March 17, 1994, the Board of Horse Racing
published a notice of proposed amendment of rules pertaining
to the horse racing industry at page 547, 1994 Montana
Administrative Register, issue number 5.

2. The Board has amended ARM 8.22.502, 8.22.503,
B.22.602, B.22,704, B.22,705, 8.22.707, 8.22.803, 8.22.804,
8.22.806, 8.22.1402 and 8.22.1501 exactly as proposed. The
Board has amended ARM 8.22.501 and 8.22.701 as proposed, but
with the following changes:

"8.22.501 DEFINITIONS (1) through (7) will remain the
same as proposed.
(8) Bred

means a-herse—that—i
prace—ofbirth—seeARM-G-22-502 THE STATE IN WHICH A HORSE
WAS FOALED. 1IN THE CASE OF FOREIGN HORSES, THE COUNTRY IN
WHICH IT WAS FOQALED,
(9) through (52) will remain the same as proposed."
Auth: Sec. 23 4-104, 23-4-402, MCA; IMP, Sec. 23-4 101,
23-4-104, 23-4-402, MCA

“8,22.701 GENERAL PROVISIONS (1) will remain the same as
proposed.

(2) Each applicant for owner's, trainer's, and owner-
trainer's, TEMPORARY OWNER'S, CORPORATE OWNER'S OR LESSOR'S
license must provide evidence of workers' compensation
insurance or its equivalent as determined by the state
compensation insurance fund {(state fund) for the protection of
the applicant's employees, prior to being issued a license.
All applicants shall pay the appropriate workers' compensation
feegs as determined by the board for each race seasonts—efr
erack-— 3 eoverage.

(3) through (1%) will remain the same as proposed."
ARuth: Sec. 23-4-104, 23-4-202, MCA; IMP, Sec. 23-4-104,
23-4-201, MCA

3. The Board has thoroughly considered all comments and
testimony received. Those comments, in summary form, and the
Board's regponses theretn are as follows:

Montana Administrative Registoer a.5/12/94



-1283-

ARM 8.22,501 DEFINITIONS

COMMENT NO, 1: One comment was received stating (8) should
not add the word "means" to the definition, as it is
redundant. The word should instead be deleted wherever it
appears. Also, the wording of the definition is a poor
description, and should instead read "A horse is considered
bred in the state in which it was foaled. 1In the case of
foreign horses, the country in which it was foaled."

RESPONSE: The Board reiterated that the Secretary of State's
Office is requiring the removal of all hyphens from the
definitional rule, so that it conforms to the style required
of all rules. The reason given in the proposed rule notice
had previously explained this. The hyphens will be removed,
which necessitated the addition of certain words such as
"means" in some subsections so that the definition would make
sense without a hyphen.

The Board concurs with the comment on the language of (8)
and will amend the rule as shown above.

COMMENT NQ, 2: One comment was received stating (33) should
capitalize American Quarter Horse Association.

RESPONSE: The Secretary of State's Office designates the
style and form for all rules, and has determined that no
capitalization will be allowed for association names such as
appears in (33).

COMMENT NO, 3: One comment was received stating (34) should
add the sentence "'‘'Race' also includes contests between horses
or mules, run off the card, with or without parimutuel
wagering, with approved officials present and officiating,
contested in order to qualify, either by time or by order of
finish, for a place in the finals of a stakes race." The
addition of the last sentence will include races run off the
card, to qualify, and whether or not a purse is awarded. This
wording would eliminate arguments as per suggestions in the
past.

RESPONSE: The current language of (34) already allows for
races run off the card because it covers any race in which an
entry fee has been paid. Stakes trials wculd also be covered,
because the entries have already paid in. The Board noted
the proposed amendment originally intended to make the simple
change of adding the phrase "or mules" to the definition, and
fixing the hyphen problem, and no clarification of the
definition itself was contemplated, such as the comment
suggested.

MMENT NO, 4: One comment was received atating (35) should
use the phrase "begins at the time..." and end with the phrase

"race day," to make the definition clearer, and use better
English.

9-5/12/94 Montana Administrative Register
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RESPONSE: The Board stated that the current wording is
gufficient, and the suggested change was not necessary. This
gubsection was also included simply to make the required
change for removal of the hyphen, and no clarification of the
detinition itself was contemplated.

COMMENT NO, S: One comment was received stating (36) should
uge the phrase "races - defined as," or "races types of," asg
the present wording is awkward.

RESPONSE: The Board again noted that the Secretary of State's
Office dictates style for all rules, including the removal of
hyphens and resulting necessity to add words to make the
definition read properly.

COMMENT NO. 6: One comment was received stating (36) a.
should use the word "as" rather than "is."

RESPONSE: The Board concurs with the comment, but noted that
(36) (a) was not proposed for change, and cannct therefore be
changed in this adoption notice. The error could be corrected
on a future proposed rule notice.

COMMENT NQ. 7: One comment was received stating (36) g.
should use the language "means a race in which the contenders
are horses foal.d in Montana."

RESPONSE: The Board noted that (36) (g) was not proposed for
change, and cannot be changed in this adoption notice. The
Board also stated that the suggested language of the comment
would not change or clarify the meaning, and was not therefore
necessary for a future proposed rule notice.

OMMENT NO. 8: One comment was received stating (36) s.
should not be included under subsection 36, as it is in
regards to recognized meets, and not races. The definition
should also include unrecognized meets, as they are conducted
under the jurisdiction of a legally constituted Board or
commigssion affiliated with the National Association of State
Racing Commissioners, as stated in the rule.

RESPONSE: The Board noted that (36) (8) was not proposed for
change, and cannot therefore be changed in this adoption
notice.

COMMENT NO. 9: One comment was received stating {38) should
include the phrase "license has been suspended or vevoked."

RESPONSE: The Board noted that (38) was not proposed for
change, and cannot therefore be changed in this adoption
notice. The Board also stated the suggested comment language
would not add to or clarify the present wording of the rule,
and would not be necessary for a future rule change either.

COMMENT NQ._ 10: One comment was received stating the new (47)
should include the phrase "at the time of entry" instead of
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"at the time of starting." The rule should also add the
phrase "except that a horse winning a maiden race with the
value of the purse $300 or less to the winner, shall remain a
maiden, in the state of Montana."

RESPONSE: The Board stated the phrase "time of entry” would
not be appropriate in this rule. A horse could win a race,
and therefore not be eligible as a maiden when it is gtarting
later in the meet, if it has been entered for more than one
race. In addition, the $300.00 figure for the purse is
already in the rules under the definition of "maiden" at ARM
8.22.501(23). Finally, this subsection was only proposed for
change to delete the hyphen as required, and not for any
substantive change.

ARM 8.22,502 LICENSES I ..

COMMENT NQ, 11: One comment was received stating (2) should
use the word "licensee" rather than "applicant," as this
revigion would state just what is meant, not what is inferred.
The comment stated each applicant would surely not be required
to pay a fee.

RESPONSE: The Board stated the current wording is sufficient
for the purposes of the rule, and is not misleading or
difficult to interpret in any way.

COMMENT NQ, 12: One comment was received questioning whether
(11) a., b., and c. had been deleted.

RESPONSE: The Board noted that subsections (11) (a), (b), and
(c} had been deleted and the rule reworded on a previous rule
notice.

COMMENT NO. 13: One comment was received stating (30) should
delete the phrase "for racing horsges," 8¢ that it is mandatory
that ambulance services be provided during training hours,
when accidents are more likely to happen. Also, insert the
sentence "Ambulance is to be in place 30 minutes before first
pest on race days and until completion of the last race."

RESPONSE: The Board noted that (30) was not proposed for
change, and cannot therefore be changed in this adoption
notice. The Board also stated it was not appropriate to
require the tracks to have ambulances available at the track
24 hours a day, thus creating great additional costs, when
ambulance gervice 18 always immediately available city-wide.

ARM 8.22.503 ANNUAL LICENSE FEES
COMMENT NQ, 14: One comment was received stating (1) s and

{17) should be changed. The comment atated spouses or
children should be reguired to have an identification card
that should not cost $20.00, but $2.00, as this is adeqguate to
cover supplies. The comment stated owners and trainers have
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already paid many fees beside spouse licenses; the ID should
be a card to allow access to the grounds only; the ID should
not allow gpouses to attend horses in the barn area or
paddock.

RESPONSE: The Board noted that the $20.00 fee i3 commonsurate
with the costs of issuing and administering the spouse
license, which is the criteria the Board is required by
statute to follow in setting fees. The fee will be adeguate
to cover all expenses., Additicnally, the creation of this new
license category will not change the activities which are
allowed to be conducted under the license, and were previously
available through a more general cateqgory of licensure.

ARM 8.22.701 GENERAL PROVISIONS

COMMENT NO. 15: One comment was received stating (2) and the
reason given for the proposed amendment are not accurate. The
comment gtates all employers involved in horse racing must
provide workers' compensation insurance for their employees at
all times. The comment stated persons involved in horse
racing might infer that coverade is required only for the 1994
race season, as opposed to year-round, and in future years.

The comment suggested inclusion of the sentence "If the
applicant has employees engaged in off-track operations, the
applicant must also provide worker's compensation coverage for
those workers."

RESPONSE: The Board noted that its jurisdiction extends to
on-track activities only, and it cannot police off-track, off
geason activities. Tt is not therefore appropriate to add a
sentence purporting to make off-track coverage a Board
requirement, as this is within the jurisdiction of the
Department of Labor, and the requirement of workers:
compensation coverage for employees is already contained in
state statute,

COMMENT NO. 16: Two comments were received stating (2)
language on acceptance of the "equivalent" of workers'
compensation insurance is inappropriate, because Montana law
does not allow other types of insurance to be used in lieu of
workers' compensation insurance. The coumments also stated
State Fund is unaware of any particular insurance that would
be equivalent, and State Fund should not be determining what
ig "equivalent," as it is not the regulator of workers'
compensation insurance coverage.

The comment suggested the deletion of the phrase "or its
equivalent as determined by the state compensation insurance
fund (state fund)."

RESPONSE: The Board stated it will leave the phrase "or its
eguivalent® in the rule, as this refers to workers'
compensation insurance coveradge equivalent to that issued
under the State Fund policy with the Board, to allow outside
carriers rather than State Fund for worker's compensation
insurance . The phrase doess not mean some other tvpe of
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insurance that would be equivalent to workers' compensation
insurance. The outside carriers of workers' compensation
ingurance in this state must already be approved by State
Fund. Finally, the Board noted that this language was
contained in the previous 1992 Board rule on workers'
compensation insurance requirements, with no previous
objection from State Fund or Department of Labor.

COMMENT N 17: One comment was received stating the language
of the rule be expanded to include applicants for temporary
owners, corporations, or lessor licensees, as well as owners,
trainers, or owner/trainers. The comment stated this would be
broad enough to include all Board of Horse Racing licenses
that are included in the 1994 funding plan.

RESPONSE: The Board concurs with the comment, and will amend
the rule as shown above to add the licensing categories
listed.

COMMENT NO. 18: One comment was received stating the rule
provides for proof of on-track coverage only, which is too
narrow. The comment stated there is no such limitation by
statute or otherwise at this point, The comment suggested
delering the phrase "each race season's on-track...."

RESPONSE: The Board concurs with the comment, and will amend
the rule as shown above to delete the phrase "on track
workers' compensation coverage."

ARM 8,22.705 _JOCKEYS

N 19: One comment was received satating (15) should
be reviged to include exercige riders in this requirement.
The comment stated this requirement would reduce injuries and
liability insurance, since more accidents happen during
training hours than at any other time. The comment stated
that since protective helmets and boots with heels are
required for exercise riders, safety vests should alsoc be
required,

RESPONSE: The Board noted that it was just starting this
safety requirement this season with the jockeys riding in an
actual race, and the safety requirement needs to be added to
the Board requirements gradually. 1In general, exercise rider
injuries are not the type which would be helped by the use of
safety vests. There is currently an additional problem with
unavailability of the proper size vests for the typical
exercise rider. Finally, the Board cannot police all tracks
at all times for compliance with a new requirement for
exercise riders during training and non-race meet periods.
The requirement will not therefore be added for exercise
riders at this time.
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ARM 8.22.707 OWNERS

COMMENT NO, 20: One comment was received stating the reason
given for the proposed amendment is inaccurate, since within
the context of workers' compensation, jockeys have been
covered as "employeea® of ownerg.

RESPONSE: The Board stated it did not agree with this
comment, as jockeys have previcusly been considered employees
of trainers for workers' compensation coverage purposes, but
not employees of the owners in this workers' compensation
context .

ARM 8,222,801 GENERAL REQUIREMENTS

COMMENT NO, 21: One comment was received stating (12) b. on
allowances for produce of untried horses should be deleted,
since the definition for untried horses has already been
deleted.

RESPONSE: The Board noted that ARM 8.22.801 in general,
including (12) (b) was not proposed for change, and cannot
therefore be changed in this adoption notice.

COMMENT NO. 22: One comment was received stating (14) on
entries made in writing should also delete the phrase "gome
person deputized," as amended in other rules in this notice.

RESPONSE: See response to Comment 21 above.

ARM 8,22,804 CLAIMING

amendment to (1) and the reason stated for the amendment do
not make it clear whether the owner must have started a horse
at that meet, or whether he must have entered for a later
date, or just have papers in the race office.

COMMENT NO. 23: One comment was received stating the

RESPONSE: The Board stated the present language as proposed
already clarifies that the papers must have been entered in
the race office, to avoid previous confusion over whether the
horse must have actually started. This procedure will
indicate an intention to race at that meet, under the new
definition. No change to the proposed language is needed.

ARM 8.22.1402 PERMISSIBLE MEDICATION

COMMENT NO. 24: One comment was received gtating (8) should
delete the phrase "receiving barn," as there are none in
Montana. The comment also stated the subsection appears to
require the state veterinarian to seek Board approval before a
horse ig removed from the bleeder's list. The comment states
this has not happened in the past, and the rule should instead
say the state vet should certify to the Board that the horse
was removed from the list, but without seeking permission from
the Board.
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RESPONSE: The Board noted this subsection was proposed for
change to amend the atate veterinarian title conly, and not for
any substantive changes. The present language does not need
further changes, as the state veterinarians are already clear
on what the procedure ig, and the Board does not disapprove
the state veterinarian "recommendations® anyway.

COMMENT NQ, 25: One comment was received stating (10) should
delete the first sentence on bleeders from another
jurisdiction conforming to Montana rules. The comment stated
that Montana rules call for a horse to have shown proof of
bleeding either by endoscopic¢ or visual examinaticn, before
being placed on the list. The comment stated horses who have
a current certificate of bleeding from ancther jurisdiction
should be placed on the list after examination of the
certificate by the state vet.

RESPONSE: The Board again noted this subsection was proposed
for change to amend the state veterinarian title only, and not
for any substantive changes. The present language is
gufficient on procedures, and does not need change at this
time.

ARM 2 PROV

COMMENT _NQ, 26: One comment was received stating (14) on
fines imposed by the stewards, and racing officials
recommending disciplinary actions to the gtewards should be
rewritten in its entirety.

E NSE: The Board noted that (14) was not proposed for
change, and cannot therefore be changed in this adoption
notice.

BOARD OF HORSE RACING
MALCOLM ADAMS, CHATRMAN

[

BY: /‘/ﬁu s
ANNIE'M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

ﬂﬁ [ 8T

ANNTE-M, BARTOS, RULE REVIEWER

Certified to the Secretary of State, May 2, 1994.
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BEFORE THE DEPARTMENT OF
FAMILY SERVICES OF THE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT OF RULES
of Rules 11.5.602 and 11.5.609 )} 11.5.602 AND 11.5.609
pertaining to case records of )  PERTAINING TO CASE RECORDS
abuse and neglect . ) OF ABUSE AND NEGLECT

TCQ: All Interested Persons.

1. On February 10, 1994, the Department of Family Services
published notice of public hearing on the amendment of Rules
11.5.602 and 11.5.609 pertaining to case records of abuse or
neglect at page 238 of the 1994 Montana Administrative Register,
issue numker 3.

2. On March 4, 1994 a public hearing was held in the second
floor conference room of the Department of Family Services, 48
North Last Chance Gulch, Helena, Montana, tro consider the
amendment of the Rules. Nm verbal or written comment was received
at the hearing.

3. The department has amended ARM 11.5.602 and ARM 11.5.609
as proposed with the following changes:

11.5.602 DEFINITIONS (1) Fov purposes of this part, the
following definitions shall apply:

(a) "Case records containing reports of ehiid abuse, e¥
neglect, or exploitation"” means any records generated and
maintained by the department alleging ehitd abuse, er neglect, or
exploitation as-defined—in43—-3—263—MCh. Photographs, video and
audio tapes may also be included as part of the cagse record. The
term does not include:

(1) confidential reports or evaluations, such as
psychological evaluations, provided to the department by othev
professicnals; or

(ii) licensing or registration tiles of providers licensed
or registered by the department.

(b} "Confidential information" means information that is
subject to being withheld from disclosure.
(¢) "Disclosure" means to release for inspection or copying

o1 to make known or reveal in any manncr any information contained
in case records containing reports of ehidd abuse, or neglect or
exploitation

(dy "person responsible for a child’s welfare" means those
persong specified in 41-3-102434, MCA, and includes the child's
parent, guardian, foster parent, staff at a day care facility and
an employee of a residential facility,

(e) “"Reports of ehild abuse, ex neglect, or exploitation"
means a referral made-pursuant—to—geckien—41-3-204~MEA alleging
that a person ehitd may be an abused, er neglected, or exploited
ehila - -aa—defined by 413303 MCA.

(£}  "Subject" means the ehidd person alleged to have been

Montana Administrative Redgister 9-5/12/94
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abused, dependent, er neglected, or exploited or if the person is
a_child alleqged to_be abugsed. dependent, or neglected, his the
parents, guardian or other person who_ was responsible for the
child’s welfare in connection with the alleged abuse, dependecy or
neglect, or, in the case of an adult alleged to be abused,
neglected, or exploited, the alleged perpetrator of the ahuge.
neglect, or exploitation.

(g) "Substantiated report" means that, upon investigation,
the investigating worker has determined there is reasonable cause
to suspect, based upon credible information or facts that ekild
abuse, er neglECt——ﬁH}—defiﬁed——}ﬁ—44r—}—&9£4fﬁ' or exploitation
cauged or is causing harm or threatened harm to the pergon alleged
to be abused, neglected or exploited ehildie health-er-welfare—as
defined—in—i4-3303-(6)—andA15}—MEA

(h) "Unfounded report" means that, upon investigation, the
investigating worker has determined the reported ehild abuse, e¥
neglect or expleoitation has not occurred.

(i) "Unsubstantiated report" means that, upon inves-
tigation, the investigating worker was unable to determine whether
any abuse, e¥ neglect, _or exploitation occurred.

AUTH: 41-3-208; 52-3-205; 2-4-201, MCA. IMP: 41-3-205; Kh2-3-

11.5.609 REQUEST FOR__REVIEW AND AMENDMENT OF THE
RECORD (1) The subject of a case record containing a substanti-
ated report of ehild abuse, e¥ neglect, or exploitation has the
right to request that the deartment amend or make additions to
the case record on the grounds that the information is incomplete
oY incorrect.

(a) The subject must request, in writing, a departmental
review of their records within 30 days of the date of the notice
of substantiated abuse, e¥ neglect or exploitation. The subject
must specifically identify in writing the portions of the record
ke the subject believes to be in error and must state the specific
reasons why ke the subject believes the record to be in error.
All requests for amendment to a record should be sent or forwarded
to the regional administrator of the department’'s region from
which the records originated.

(b) The regional administrator, or his/her designee(s) will
review the subject’s request for amendment and notify the subject
in writing of the decision regarding the request for amendment.

(i) If the regional administrator, or his/her designee(s)
determines the information contained in the case record is cor-
rect, the request for amendment will be denied, but the subject's
statement of the reasons why he the subject believes the records
to be in error will be made a part of the permanent record.

(i1) If the regional administrator, or his/her designeels)
determines the information contained in the case record is in
error, the information will be amended in the case record and a
copy of the amended record shall be sent to the subject and to
each person or agency to whom the incorrect information was
disclosed,

() The regional administrator or his/her designee(s) may
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bage determinatiopns under this rule on findings of the disgrict
¢ourt, or upon previous determination made pursuant to a request
for amendment or addition to the record at igsue.

+e+({d) 1If the subject is dissatisfied with the decision of
the regional administrator or his/her designee(s), ke the gubject
may request review of the decision by the director. The request
for review by the director must be made in writing within (15)
days from the date of the decision of the regional administrator
or his/her designee(s).

4+d+-({e) In making a determination regarding a request for an
amendment to the record, the director will not conduct an
independent investigation of the report, but may review any
records or documentation relevant to the case or consult with
individuals with relevant information to decide whether the
actions of department staff were consistent with applicable
policy, rules, and law.

Subsections (2) and (3) are deleted, as proposed.

AUTH: 41-3-208; 52-3-205; 2-4-201, MCA. IMP: 41-3-205; 52-3-
204; 2-4-201, MCA.

4. The department has thoroughly considered all comments:

COMMENT: The rule should require regional administrators to make
a decision within 45 days. The subject’s job security or
employment may be compromised while waiting for a review decision.

RESPONSE: The time limits for reviewing determinations should be
set on a case by case basis., Therefore, the rule is not amended
to require a determination within 45 days. Where job security or
employment may be compromised, the subject may request a fair
hearing. See, e.g., ARM 11.14.104 (effective April 15, 1994, MAR
# 11-62).

COMMENT: The rule should allow regional administrateors to base
their decision on district court findings. For example, if the
digtrict court has found that evidence from an investigation is
sufficient for granting the department temporary investigative
authority, the regional administrator should be allowed to refuse
amendment based on the finding. Similarly, because more than one
"subject" may request amendment of a particular record, previous
decisions may have already resulted in review of the record at
issue. For example, assume that a mother requests amendment of a
record substantiating neglect of her child, and the request is
denied, If, at some later date, the father, who was also
connected to the alleged neglect, makes a request for amendment of
the finding, the regional administrator should be allowed to deny
the request based on a review of the previous denial.

RESPONSE: The department agrees and has amended the rule to allow

for decisions by the regional administrators based on district
court findings or upon previous findings.
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COMMENT: The rule should indicate that the regicsnal administratey
may designate several persons to jointly review the complaint and
make a decision on behalf of the regional administratoy. This has
worked well in the past, and the concept should be incorporated
into the rule.

RESPONSE : The department agrees and has amended the rule to
indicate that the regional administraror may delegate the decision
to a "designee" orv "designees".

COMMENT: The rules should apply to records of abuse and neglect
of adult:s,

RESPONSE : The department agrees and has amended the rule to
include records of abuse, neglect, and exploitation of adults.
Additional authorizing and implementing authority is added in this
notice for the changes allowing application of the rules for adult
protective service records.

DEPARTMENT OF FAMIIY SERVICES

Qb o MA

Hank Hudeon, Director

N2l

JHn Meleoher, Rule Revicwer

Certified to the Secretary of State, May 2, 1994
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BEFORE THE DEPARTMENT OF
FAMILY SERVICES OF THE
STATE OF MONTANA

In the matter of the amendment
of Rule 11.7.901 pertaining to
adoption and incorporation of
the requlations of the
asgociation of administrators
of the interstate compact on
the placement of children.

NOTICE OF AMENDMENT OF RULE
11.7.901 PERTAINING TO
ADOPTION AND INCORPORATION
OF THE REGULATIONS OF THE
ASSOCIATION OF
ADMINISTRATORS OF THE
INTERSTATE COMPACT ON THE
PLACEMENT OF CHILDREN

TO: All Interested Persons

1. On March 31, 1994, the Department of Family Services
published notice of the proposed amendment of ARM 11.7.901
pertaining to adoption and incorporation of the regulations of the
association of administrators of the interstate compact on the
placement of c¢hildren, at page 621, of the 1994 Montana
Administrative Register, issue no. 6.

2. The department has amended the rule as proposed except
that the authorizing and implementing citations for the rule
making are amended as follows:

AUTH: 8ec. 52-2-1114; 41-3-1103, MCA. IMP: Sec. 41-4 101,
Art. VIIy; 41-3-1101, MCA.

3. The department received one comment. An attorney for the
administrative code committee commented that it was questionable
whether the authorizing and implementing authority cited in the
notice of proposed amendment provided sufficient statutory support
for the rule-making. The department has responded in this notice
by adding 41-3-1103, MCA as an authorizing statute, and 41-3-1101,
MCA as an implementing statute.

41-3-1103 provides authority to draft rules to carry out the
purposes of part 11, 41-3-1101 requires establishment of
subgtitute care for youth. The rule amended covers procedures for
providing substitute care for youth coming into, or going out of
Montana. Therefore, this rule-making aids in implementing
substitute care for such youth under 41-3-1101.

DEPARTMENT OF FAMILY SERVICES

£

ank Hudson, Director

Il

n Melcher, Rule Revicwer

Certified to the Secrotary of State, May 2, 1994.
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF AMENDMENT OF
rules 16.28.202, 203, 305-307, ) RULES AND ADOPTION OF
606B & 606C, 638B, and the adoption) NEW RULES I & 1II

of new rules I & II dealing with }

reportable diseases. )

{Communicable Disease)

To: All Interested Persons

1. On March 31, 1994, the department published notice at

page 623 of the 1994 Montana Administrative Register, issue no.

6, to consider the amendment and adoption of the above-captioned

rules.

2. The department amended and adopted the rules
proposed with no changes.

RULE I (16,28.607A) ESCHERICHIA COLI 0157:H7 ENTERITI

RULE IT (16.28.610D) HANTAVIRUS PULMONARY SYNDROME

3. No comments were received on the proposed)rules.
- - 7

“Director

Certified to the Secretary of State May 2, 1994 .

Reviewed by:

DHES Attorney
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

In the matter of the amendment of ) NOTICE OF
rule 16.32.110 concerning ) AMENDMENT OF
certificate of need required ) ARM 16.32.110
findings and criteria. )

(Health Planning)

To: All Interested Persons

1. On March 31, 1994, the department published notice of
the proposed amendment of ARM 16.32.110, concerning certificate
of need required findings and criteria, at page 639 of the 1994
Montana Administrative Register, issue number 6.

2. The department has amended the rule as proposed.

3. No comments were received.

ROBERT J. 191514@5}:, Director

Certified to the Secretary of State May 2, 1994 .

Reviewed by:

leanor Parker,! DHES Attorney
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STATE OF MONTANA
DEPARTMENT OF NATURAL RESOQURCES AND CONSERVATION
BEFORE THE BOARD OF NATURAL RESOURCES AND CONSERVATION

In the matter of the
amendment of 36.16.101 -
36.16.103,

) NOTICE OF AMENDMENT OF
) ARM 36.16.101 - 36.16.103,
) 36.16.105B - 36.16,1078B,
36.16.1058 - 36.16.107B, ) 36.16.110, 36.16.112,
36.16.110, 36.16.112, 36.16.114 ) 36.16.114, 36.16.117,
36.16.117, 36.16.118, the repeal) 36.16.118, THE REPEAL OF
of 36.16. 108 and 36. 16 116 and ) 36.16.108 AND 36.16.116
adoption of new Rules I, II, 1) AND ADOPTION OF NEW RULES
and IV pertaining to water ) I. 11, 111, BAND IV PER-
reservations under the Water Use) TAINING TO WATER RESER-
Act ) VATIONS UNDER THE WATER

) USE ACT

TO: All Interested Persons.

1. On February 10, 1994, the Board of Natural Resources
and Conservation published a notice of public hearing on the
proposed amendment of certain rules, the repeal of certain
rules, and the adoption of four new rules pertaining to water
reservations under the Water Use Act at pages 262 through 274,
1994 Montana Administrative Register, Issue number 3.

2. On March 8, 1994, at 1:00 p.m., a public hearing was
held at the Director’'s Conference Room of the Lee Metcalf
Building, the Department of Natural Resources and Conserva-
tion, 1520 East Sixth Avenue, Helena, Montana. One comment
was received at the public hearing. Written comments were
received from seven parties. The comments are summarized
below,

3. 'The Board has amended rules 36.16.103, 36.16.1058,
36.16.106, 36.16.107, 36.16.107A, 36.16.107B, 36.16.112,
36.16.114, 36.16.117, 36.16.118, repealed 36.16.108 and
36.16.116, and adopted new rules I (36.16.119), ITI
(36.16.121), and IV (36.16.122) as proposed.

4, The Board has amended rule 36.16.101, 36.16.102,
36.16.110 and adopted new rule II (36.16.120) with the follow-

ing changes (deleted material interlined, additional material
underlined):

36.16.101 POLICY AND PURPOSE OF RULES

Subsections (1) through (3) remain the same.

LA) The water reservations_are lntended to be adminis—
te ccordapnce with the above polic ovided in
sgctjon 85-2-316, MCA., These rules are intended to be imple-
mented so_as to provide reservants reasonable time for comp—
liance with board orders. Auth: 85-2-111, MCA; TMD:
g5-2-101, 316, 331 and 605, MCA

36.16,102 DEFINITIONS

Subsection (1) remains as proposed.

(2) “Applicant” means an entity that has submitted an

application tq reserve water the—state—or ahy peolitieal
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-1298-

pursuant to
85-2-316 and 85-2-331, MCA.

Subsections(3) through (40) remain as proposed.

36. .110 WATER USE_UNDER A RESERVATION - RESERVANT
RESPONSIBILITIES Subsections (1) through (4) remain as pro-
posed.

(5) A reservant shall adhere to all filing requirements
in Rule IT1 (36.16.120),

RULE II (36.16,120) BOARD PERIODIC REVIEW QF RESERVATION
OBJECTIVES Subsections (1) through (4) remain as proposed.
(5) 1f a diversionary reservatlon

ot reached the develo ment ojected, what
factors have deterred the progress towards perfecting the
water reservation and what actions will the reservant take to
insure perfection of the reservation.

Subsections (6) and (7) remain as proposed.

(8) Reasonable diligence is demonstrated by actions of
the reservant in investment of time and money in the perfec-
tion of the reservation, including, but not limited to:

(a) partial development of water reservation,

(b) completion of additional gtudies,

project design plans, promotional efforts, or environmental
assessments.

Subsections (9) through (13) remain as proposed.

5. The Board has thoroughly considered all comments
received:

COMMENT; The definitions for “"Applicant" and "Entity" are
identical. I suggest that 36.16.102 (2) be rewritten as fol-
lows: "Applicant means an entity that has submitted an appli-

cation to reserve water pursuant to B5-2-316 and 85-2-331
MCA."

RESPONSE: The Board agrees and has amended 36.16.102(2).

COMMENT: Anytime the Board requires a reservant to submit
information or data, the amount of time allowed to collect it
must be proporticnal to the complexity and magnitude of the
information. For example, if the Board orders a show cause
hearing for possible modification of a reservation or it
receives a petition for reallocation of an instream reserva-
tion, the information a reservant may have to gather or pre
pare could be extensive and require six months to a year to
obtain.

RESPONSE: The Board agrees and has amended 36.16.101
Policy and Purpose of Rules to take this concern into account.

COMMENT: In 36.16.107A, proposed parts 4 though 7 which
pertain to subordinating a water reservation to a permit
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should be included in a separate section like the rule on
changes and transfers.

RESPONSE: The subordination process will be a one-time
procedure unlike changes and transfers which may continually
occur throughout the history of the water reservation. Wnen
the Board makes a decision on subordination the subsections on
subordination will be amended out of the rule. It is not
necessary to create a new rule for the subordination process.

COMMENT: In 36.16.110, there should be a reference to
proposed new Rule II for periodic reviews.

RESPONSE: The Board agrees and has amended 36.16.110.

COMMENT: 36.i6.114, 36.16.118 and new Rule II (11) should
be amended to require the Board of Natural Resources and
Conservation to pay all publication and noticing costs.

RESPONSE: The applicant or reservant initiating the
action requiring publication and noticing is responsible for
the costs. When an application for change or transfer is
filed (36.16.118), the action is initiated by the reservant.
When the Board determines the objectives of a reservation are
not being met and requires a show cause hearing (new Rule II
(9)), it is because the reservant failed to meet the objective
of its reservation thereby initiating the Board‘s action. The

cost must be borne by the reservant as set forth in new Rule
IT (11).

COMMENT: In 36.16.117, the general discussion in (3)
through (7) pertaining to subordination should be in a
separate section and (3) should only include the pertinent
date information.

RESPONSE: Upon conclusion of the proceedings in the
Misgouri and Little Missouri River basins, this rule will be
repealed in its entirety. It is not necessary to create a new
rule to separate out the subordination process in these basins
or to reword subsections to remove past dates.

COMMENT: New Rule II (1) states the Board shall review
water reservations at least every 10 years to determine if the
objectives of the reservation are being met. The suggestion
is to limit such review to no oftener than every five years.

RESPONSE: Mont. Code Ann. § 85-2-316(10) gives the Board
discretion with a maximum of every 10 years, in which to
review existing reservations to ensure that the objectives of
the reservations are being met. A rule limiting the Board's

review to not more than once every five years would remove the
Board’'s discretionary authority.

COMMENT: New Rule Il (5) states, "If a diversionary
reservation 1is not in compliance ... ." This wording sounds
as though the development schedule were a rule or policy which

the conservation districts were required to follow when, in
reality, the development schedule is a guideline the conserva-
tlon districts strive to attain. The suggested wording is,
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*I1f a diversionary reservation has not reached the development
level projected ... ."

RESPONSE: The Board agrees the wording in this portion
of new Rule II does have the connotation that the development

schedule is a rule or policy and should be changed as sug-
gested.

COMMENT: New Rule II (7) should have another item, "“(c)
whether any other party or entity has indicated a greater need
for the reserved water."

RESPONSE: New Rule IT (7) identifies the criteria the
Board should consider when determining whether the objectives
are being met. The determination is to be made on each reser-—
vation and the reservant's progress in reaching the objectives
for that reservation. It has nothing to do with whether

another party or entity has or has not expressed a need for
the water.

COMMENT: New Rule II (8) should not limit actions which
demonstrate reasonable diligence to only economic analyses.
There are other types of studies, activities, or analyses that
a reservant could develop or conduct which would also evidence
reagsonable diligence.

RESPONSE: The Board agrees and has amended this portion

of new Rule II to more generally describe examples of reason-
able diligence.

COMMENT: New Rule II (8) should have an added item (c)
stating, "consideration of others' needs, and compatibility
with local and regional planning efforts.”

RESPONSE: This comment appears to more appropriately
pertain to new Rule II (7). This subsection lists the infor-
mation which the Board shall consider when determining if the
objectives of the reservation are being met. “Consideration
of others needs" is answered above in the response to the
comment on new Rule TI (7). Consideration of a reservants’
“compatibility with local and regional planning efforts" is

already included in (7)(d) other considerations set out in the
Board Order.

COMMENT: New Rule II (12) allows the Board to either
modify or revoke a reservation for “(c) failure of the reser-
vant to comply with the Board’s order granting the reser-—
vation.” 1If a reservant inadvertently fails to comply with a
minor part of the Board’'s order, then modification or revoca-
tion could result because of the criteria set in this rule.
Surely that would be too harsh of a result. We suggest more
reasonable guidelines for modification or revocation, such as
“purposely or knowingly failing to comply with the Board's
order granting the reservation, after the Board (or Depart-
ment) has notified the reservant of the noncompliance and has
given the reservant a reasonable time to comply." Because a
water reservation is subject to protection under the act and
is an appropriative water right protected by law, the reser-
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vants need to be given adequate notice of what grounds could
result in their right being modified or revoked,

RESPONSE: New Rule I1 (12) does not state specifically
that the Board will modify or revoke a reservation for failure
to comply with the Board’s order granting the reservation. It
states it may modify or revoke a reservation for that reason.
However, one cannot take subsection (12) alone to determine
the Board’s intent. One must read new Rule II in its entire-
ty. Once every 10 years the Board must review the water
reservations. Each reservant knows this will happen and has
the opportunity to prepare for that review. If a diversionary
reservation is not in compliance, the reservant will have an
opportunity to show what factors have deterred progress toward
perfecting the reservation and what actions the reservant will
take to insure perfection of the reservation. If the reserva-
nt inadvertently or unknowingly fails to comply with the
Board's order it will be given notice and opportunity through
a show cause hearing to present its case.

COMMENT: New Rule II (13) should include the underlined
phrase. “A reservation term may be extended for a reasonable
period of time to_develop the reservation and to enable the
reservant to meet the objectives of the reservation.

RESPONSE: The objectives of the reservation are to

develop the reservation. To add the underlined phrase would
be redundant.

COMMENT: New Rule II (13) should have the phrase "to
enable the reservant to meet the objectives of the reserva-
tion" deleted and have the sentence end at the word “time.*
The current wording implies that a reservant is not meeting
the objectives of the reservation if an extension is requested
or necessary which makes the reservation subject to revoca-
tion.

RESPONSE: If a reservant requires an extension,
not meeting the objectives of the reservation. That is pre-
cisely why there is an extension provision in statute where a
reservant has an opportunity to show it has applied reasonable
diligence even though it may not be meeting its objective.

it is

COMMENT: New Rule II (13) should have the phrase "to
enable the reservant to meet the objectives of the reserva-
tion" deleted and replace it with "up to 100 years to develop
the water reservation."

RESPONSE: The statute gives the Board discretionary
authority to extend a reservation for a reasonable period of
time. To specify a period of time, especially an unreasonable
period of time, in a rule would limit this authority.

_COMMEEI: New Rule III should have an added item (8)
stating, "The Board may only approve a permit for the same
purpose as the purpose of the reservation." This would assure

that water reserved for agriculture would be used for that
purpose.
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1f permit for reserved water authorizes the permittee to
appropriate that water until the reservant requires the water,
doesn’t that make the permit rather tenuous?

Can the Department entertain such an application for
water without the knowledge of the reservant? Nothing in new
Rule III states that the reservant be informed that such an
application has been received by the Department. Would it not
be better for the Department to so inform the reservant?
Possgibly the reservant would be willing to voluntarily relin-
quish a portion of the unperfected reserved water, thus making
that permit holder a better and more certain deal. This rule
should be amended so that the reservant is kept informed, that
the permit applicant is better protected, and so that the
Department and the Board do not appear to be acting capri-
ciously.

RESPONSE: A person seeking to use water for agricultural
purposes would most likely apply to the conservation district
to use part of its reserved water. There would be no need for
that person to seek a permit for agricultural use. Only those
persons seeking to use unperfected reserved water for other
than agricultural uses would seek such a permit. If a permit
were granted for the use of unperfected reserved waters, it
would be a temporary permit and the permittee would be fully
aware that the reservant could require that water at any time.

The Department cannot entertain such an application
without the knowledge of the reservant. New Rule III (3)
requires such an application be submitted to the Department
and processed according the Mont. Code Ann. §§ 85-2-307
through 85-2-314. Mont. Code Ann. § 85-2-307 requires the
Department to publish pertinent facts of an application in a
newspaper of general circulation in the area of the source as
well as serving a notice on water users who may be affected by
the appropriation, including any public agency that has re-
served waters in the source of supply.

If the reservant were to relinquish a portion of its
unperfected reserved water, that water would no longer be
reserved water; it would be unappropriated water available for
appropriation by any entity for any purpose.

BOARD OF NATURAL RESOURCES
AND CONSERYﬁT ON

B
/ - o,
/ o T, L
‘ Z%‘{f////‘)//((*’_{zx !
Donald D. MacIntyre, -°
Rule Reviewer

Certified to the Secretary of State on May 2, 1994.
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NQTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE

The Administrative Code Committee reviews all proposals for
adoption of new rules, amendment or repeal of existing rules
filed with the Secretary of State, except rules proposed by the
Department of Revenue. Proposals of the Department of Revenue
are reviewed by the Revenue Oversight Committee.

The Adminigtrative Code Committee has the authority to make
recommendations to an agency regarding the adoption, amendment,
or repeal of a rule or to request that the agency prepare a
ptatement of the estimated economic impact of a proposal. In
addition, the Committee may poll the members of the Legislature
to determine if a proposed rule is conslstent with the intent of
the Leéislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amend
a rule, or a Joint Resclution recommending that an agency adopt
or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules. The address

is Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

Administrative Rules of Montapa (ARM) 1is a
looseleaf compilation by department of all rules
of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Adminjstrative Register (MAR) 1s a soft
back, bound publication, issued twice-monthly,
contajining notices of rules proposed by agencies,
notices of rules adopted by agencies, and
interpretations of statutes and rules by the
attorney general (Attorney General’s Opinions)
and agencies (Declaratory Rulings) issued since
publication of the preceding register.

Uge of the Administrative Rules of Montana (ARM):

Known
Subject
Matter

Statute
Number and
Department

1. Consult ARM topical index.
Update the rule by checking the accumulative
table and the table of contents in the last
Montana Administrative Register issued.

2. Go to cross reference table at end of each
title which lists MCA section numbers and
corresponding ARM rule numbers.

Montana Administrative Register 9-5/12/94
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (ARM) is a compilation of
axisting permanent rules of those executive agencies which have
bean designated by the Montana Administrative Procedure Act for
inclusion in the ARM. The ARM 1is updated through
March 31, 1994, This table includes those rules adopted during
the period April 1, 1994 through June 30, 1994 and any proposed
rule action that was pending during the past 6-month period. (A
notice of adoption must be published within 6 monthm of the
published notice of the proposed rule.) This table does not,
bowever, include tke contents of this issue of ths Montana
Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it 1is
necegsary to check the ARM updated through March 31, 1994, this
table and the table of contents of this issue of the MAR,

This table indicates the department pname, title number, rule
numbers in ascending order, catchphrase or the subject matter of
the rule and the page number at which the action is published in
the 1994 Montana Administrative Register.

ADMINI b r £ i 2

2.5.202 and other rules - State Purchasing, p. 1, 383

2.21.137 and other rules - Sick Leave, p. 480

2.21.224 and other rules - Annual Vacation Leave, p. 2861, 151

2.21.704 Leave of Absence Without Pay, p. 483

2.21.903 and other rules - Leave of Absence Due to Disability

and Maternlty, p. 473

2.21.1604 and other rule - Alternate Work Schedules, p. 476

2,21.1812 Exempt Compensatory Time, p. 2462, 22

2.21.3607 and other rules - Veterans’ Employment Preference
p. 2464, 23

.21.3702 apnd other rules - Recruitment and Selection, p. 487

.21.5006 and other rules - Reduction in Work Force, p. 498

.21.8011 Grievances, p. 485

2.21.8109 Equal Employment Opportunity/Affirmative Action,

»NN R

pP. 478
(Public Employees’ Retiremaent Board)
I-1IT Mailing Membership Information about Non-Profit

Organizations, p. 508

2.43.302 and other rules - Definitions - Request for Release
of Information by Members - ERffect of Voluntary
Elections - Lump Sum Payments of Vacation or Sick
Leave - Purchase of Previous Military Service --
Modifications Affecting Actuarial Cost - Disability
Retirement - Conversion of Optional Retirement
Benefit Upon Death or Divorce from the Contingent
Annuitant, p. 2864, 291
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(Teachers’
2.44.405
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and other rules - Retirement Incentive Program
Provided by HB 517, p. 2057, 2762

Retirement Board)

and other rules - Adjusting Disability Allowances -
Interest on Non-Payment for Additional Credits -
Creditable Service for Teaching in Private
Educational Institutions, p. 2858, 561

(State Compensation Insurance Fund)

2.55.320

2.55.3126
2.55.327

2.55.404

and other rules - Msthod for Aasignment of
Classifications of Employments - Premium Ratesetting
- Coanstruction Industry Premium Credit Program -
Madical Daductibla, p. 597

Minimum Yeaxly Pramium, p. 981

and other rules - Construction Industry Program -
Schedulsd Rating for Loss Control Non-compliance
Modifier and Unique Risk Characteristics Modifier,
p. 2870, 292, 661

Scheduled Rating - High Loss Modifiers, p. 661

AGRICULTURE, Department of, Title 4

I-1%

I-VIII
4.5.202
4.10.206

and other rules - Civil Penalties - Enforcement and
Matrix - Sale, Distribution and Inspection of Nursery
Btock in Montapa, p. 2580, 24

Pesticide Disposal Program, p. 600

and other rule - Category 1 Noxious Weeds, p. 93, 563
Licensing for Pesticide Operators, p. 2063, 2669

STATE. AUDITOR. Title 6

I-11

I-XI

I-XXIV
6.10.102

9-5/12/94

Emergency Adoption - Allowing Credit to Domestic
Ceding Insurera - Reduction of Liability for
Reinsurance Ceded by Domestic Insurers to Assuming
Insurers, p. 564

and other rules - Eastablishing Accreditation Fees for
Annual Continuation of Authority - Defining "Money
Market Funds® as they Relate to Investments by Farm
Mutual Insurers - Remove Limitations on the Issuance
of Credit Life and Credit Disability Insurance to
Joint Debtors - Prohibiting Discrimination in
Detarmining HRligibility for Personal Automobile
Insurance - Wage Assignments - Voluntary Payzoll
Deduction, p. 2163, 2764

Continuing Rducation Program for Insurance Producers
and Consultants, p. 2466, 3004

S8mall Employer Health Benefit Plans, p. 571

and other rules - Kxempting Certain Poreign
Securities from Registration - Requiring that Exempt
Foreign Savings and Loan Associations be Nembers of
the Federal Deposit Insurance Corporation and that
their Certificates of Deposit be Fully Insured by the
Federal Deposit Insurance Corporation, p. 95, 569
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(Classification and Rating Committes)

6.6.8301 Updating References to the NCCI Basic Manual for
Workers’ Compensation and Employers’ Liability
Insurance, 1980 Edition, p. 608

COMMERCE, Department of, Title 8

(Board of Alternative Health Care)

8.4.404 and other rules - Certification for Specialty
Practice - Conditions Which Require Physiclan
Consultation - Continuing Education, p. 2713, 386

(Board of Architects)

8.6.405 Reciprocity, p. 715

8.6.407 Examination, p. 983

(Board of Athletics)

8.8.2804 and other rules - Licensing Requirements - Contracts
and Penalties - Fees - Promoter-Matchmaker, p. 985

(Board of Barbers)

8.10.405 Pee Schedule, p. 2168, 295

(Board of Chiropractors)

8.12.601 and other rules - Applications, Educational
Requirements - Renewals - Continuing Education
Requirements - Unprofessional Conduct, p. 222

(Board of Clinical Laboratory Science Practitioners)

I Continuing Education, p. 611
I-IX Clinical Laboratory Sclence Practitioners, p. 2065,
2766

{Board of Cosmetologists)

8.14.401 and other rules - Practice of Cosmetology, Manicuring
and Electrolysis, p. 331

(Board of Dentiatry)

8.16.602 and other rules - Dental Hyglenists - Use of
Auxiliary Personnel and Dental Hygienists -
Exemptions and Exceptions - Definitions, p. 2743,
1120

8.16.904 and other rules - Administration of Anesthesia and
Sedation by Dentiats - Prohibition - Permits Required
for Adminiatration - Minimum Qualifying Standards -
Minimum Monitoring Standards - Pacility Standards -
On-site Inspection of Facilities, p. 2478, 1130

8.16.1002 and other rules - Continuing Education - Requiremants
and Restrictions, p. 588

(State Electrical Board)

8.18.402 and other rules - Applications - General
Responegibillities - Temporary Permit - Fees -
Examinations - Continuing Education - Pioneer

Electrician Certificates, p. 225

(Board of Hearing Aid Dispenseras)

§8.20.402 and other rules - Fees - Examinations - Licensees
from Other States, p. 717

(Board of Horme Racing)

§8,.22.501 and other rules - Definitions - Licenses - Fees -
Clerk of Scales - General Provisions - Grooms -
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{Board of
8.24.409
8.24.409
(Board of
8.28.502

8.28.1501

{Board of
8.30.407

(Board of
8.32.304

8.32.1501
{Board of
8.34.414A
(Board of
8.35.402

8.35.408
{(Board of
8.36.601
8.36.602
8.36.801
(Board of
8.39.504
(Boazd of
8.40.404

(Board of
B8.42.402

8.42.402

9-5/12/94
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Jockeys - Owners - Declarations and Scratches -
Claiming - Paddock to Post - Permissible Medication,
P. 547

Landgcape Architects)
and other rule - Fee Schedule - Renewals, p. 991
Fea Schedule, p. 2986, 388

Medical Examiners)
and other rules - Requirements for Licensure -
Unprofessional Conduct - Definitions with Regard to
the Practice of Acupuncture, p. 613
and other rules - Physician Assistants - Definitions
- Qualifications - Applications - Fees - Utilization
Plans - Protocol - Temporary Approval - Informed
Consent - Termination and Transfer - Unprofessional
Conduct, p. 720

Funeral Service)
and other rules - Fees - Unprofessional Conduct -
Crematory Facility Regulation - Casket/Containers -
Shipping Cremated Human Remains - Identifying Metal

Disc - Processing of Cremated Remains - Crematory
Prohibitions, p. 1787, 2670
Nursing)

and other rules - Advanced Practice Registered Nurses
- Exacutive Director - Examinations - Inactive Status
- Schoola - Prescriptive Authority - Clinical Nurase
Specialists - Delegation of Nursing Tasks, p. 100
and other rulas - Preacriptive Authority, p. 615

Nursing Home Administrators)
Application for Examinations, p. 993

Occupational Therapy Practice)
and other rules - Definitions - Use of Modalities,
p. 116, 663
Unprofessional Conduct, p. 2483, 25

Optometry)
and other rules - Continuing Education - Approved
Courses and Examinations - Mew Licenses - Therapeutic
Pharmaceutical Agents, p. 120
Continuing Education - Approved Programs or Courses,
P. 2294, 152
and other rule - Therapeutic Pharmaceutical Agents -
Approved Drugs, p. 2485, 153

Outfitters)
and other rules - Outfitter Operations Plans -
Conduct of Outfitters and Guides - Unprofessional
Conduct, p. 2070, 155

Pharmacy)
and other rules - Fees - Qut-of-State Maill Service
Pharmacies, p. 2073, 2586, 571

Physical Therapy Examinera)
and other rules - Examinations - Feas - Licensaure by
Endorsement - Foreign-Trained Applicants, p. 996
Examinations - Fees - Temporary Licenses - Licensure
by Endorsement, p. 2587, 159
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(Board of Pasychologists)

8.52.606 and other rule - Required Supervised Experience -
Licengees from Other States, p. 2590, 389

(Board of Radiologic Technologists)

8.56.409 and other rulesa - Examinations - Renewals - Fees -
Permits - Permit Fees, p. 1455, 2912

(Board of Real Eatate Appraisers)

8.57.401 and other rules - Definitions - Rpplication
Requirements - Course Requirements - Continuing
Education - Pees, p. 727

8.57.403 and other rulesa - Examinations - Experlence
Requirements - Education Requirements - Fees -

Agricultura) Certificatiomn, p. 2170, 2775

{Board of Realty Regulation)

8.5%.406C and other rule - Application for Equivalency --
Broker - Grounds for lLicense Discipline - Genszral
Provisions - Unprofessional Conduct, p. 730

8.%8.419 Grounds for License Digcipline - General Provisions -
Unprofessional Conduct, p. 232, 667

8.58.419 Grounds for License Discipline - General Proviasions -
Unprofessional Conduct, p. 2719, 297

(Board of Respiratory Care Practitioners)

8.59.402 Definitiona, p. 123, 668

8.59.402 and other rule - Definitions - Use of Pulse Oximetry,
p- 2487, 160

(Board of Sanitarians)

8.60.408 Standards of Registration Certificate, p. 349, 952

(Board of Social Work Examiners and Professional Counselors)

8.61.401 and other rules - Definitions - Licensure
Requirements for Social Workers, Application
Procedures for Social Workers - Licensure
Requirements for Professional Counselors, p. 2296,
3015, 26

8.61.404 and other rules - Fees - Ethical Standards for Social
Work Examiners and Professional Counselors - Inactive
Status Licenses, p. 2988, 298

(Board of Speech-Language Pathologista and Audiologiata)

8.62.502 and other rules - Aide Supervision - Nonallowable
Functions of Aides, p. 1795, 2913

(Board of Passenger Tramway Safety)

8.63.501 Adoption of the ANSI Standard, p. 351, 1136

(Building Codes Bureau)

8.70.101 and other rules - Bullding Codes, p. 2173, 299, 670

(Milk Control Bureau)

8.79.101 and other rulas - Definitions - Transactions
Involving the Purchase and Resale of Milk withip the
State, p. 2301, 3016

{Banking and Pinancial Institutions Division)

I-11 and other rules - Retention of Bank Records -
Investment Securities, p. 355, 1137

8.80.101 and other rules - Banks - Reserve Requirements -
Investment in Corporate Stock - Inveatments of

Pipancial Institutions - Limitations on Loans - Loans
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to a Managing Officer, Officer, Director or Principal
Shareholder - Corporate Credit Unions, p. 1599, 2198,
2776, 161

8.80.104 and other rules - Semi-Annual Assessments Upon Banks,
Investment Companies and Trust Companies - Fees for
Approval of Automated Teller Machines and Point-of-
Sale Terminals, p. 353, 1143

8.80.307 Dollar Amounts to Which Consumer Loan Rates are to be
Applied, p. 359, 953

{(Board of Milk Control)

8.86.301 and other rules - Transportation of Milk from Farm-
to-Plant and as it Relates to Minimum Pricing -
Readjustment of Quotas - Settlement Fund Payments,
p. 2315, 3018

{Banking and Financial Institutions Division)

8.87.202 and other rules - Investigation Responsibility -
Application Procedures and Requirements for a
Certificate of Authorization for a State Chartered
Bank - Assuming Deposit Liability of Any Closed Bank
- Merger of Affiliated Banks - Establishment of New
Branch Banks - Digcovery aud Hearing Procedures -
Application Requirement, p. 361, 1146

{Local Government Assistance Division)

I Adminigtration of the 1934 Treasure State Endowment
(TSEP) Program, p. 125
I Administration of the 1994 PFederal Community

Development Block Grant (CDBG) Program, p. 127

8.94.4102 and other rules - Report Piling Fees Paid by Local
Government Entities - Financial Statemants -
Incorporation by Reference of Various Standards,
Accounting Policies and Federal Laws and Regulations
under the Montana Single Audit Act, p. 999

(Board of Housing)

8,.111.405 Income Limits and Loan Amounts, p. 5, 577

(Montana State Lottery)

8.127.407 and other rule - Retaller Coxmissions - Sales Staff
Incentive Plan, p. 1002

8.127.407 Retailer Commission, p. 2078, 391

ED! T le 1
(Superintendent of Public IYnatrxuction)

10.10.301A and other rules - School Funding and Tuition, p. 1006
(Board of Public Education)

I Teacher Cerxtification - Surrender of a Teacher
Specialist or Administrator Certificate, p. 817
I Teacher Certification - Area of Specialized

Compeatency, p. 237, 954
106.57.211 Test for Teacher Certification, p. 1463, 2781
10.57.301 Teacher Certification - Endorsement Information,
p. 815
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10.57,501 Teacher Certification - School Psychologiscs, School
8ocial Workers, Nurses and Speech and EHearing
Therapiats, p. 234, 955

10.58.102 and other rules - Teacher Certification - Teacher
Education Programs Standards, p. 814

10.60.101 and other rules - Board of Public Education Policy
Statemant - Due Prcceae in Servicas - Identification
of Children with Digabilities - Opportunity and
Bducational Rquity - Special Education - Student
Records - Special Education Recorda, p. 2326, 1646

10.64.3%5 FEmergency Amendment - School Bus Body Standards,
I 956

10.64.25% Transportatiocn - Bus Body, p. 733

10.66.101 and other rules - General Educational Davelopment -
Requirsments Which Must be Met in Order to Receivae
High School Equivalency Certificates - Wailver of Age
keguirements - Method of Applying - Fees - Walting
Period for Retesting - Issuvance of EBquivalency
Carctificates, p. 2593, 187

(Brate Library Commission)

10.121.101 Organization of the Stata Library Agency, p. 1461,
2783

FAMILY SEWVICES, Department of, Title 11

I and other rulea - Day Care Facilities - Legally
Uuregistered Providaras Particlpating 1o Day Care
Benefits’ Programs, p. 129, 958

1 Gualifications of Respite Care Providers, p. 12351,
3619

11.% .80 and cother rule - Case Recorda of Abuse o1 Neglect,
p. 238

12.7.5¢02 Mopticon and Incoyporation of the Regulations of the
Association of Administrators of the Interstate
Compact on the Placvement of Children, p. 621
11.8.504 vVioilationa of Aftercare Agreements, p. 819

2L, LFE, AND PARKS. Department of. Title 12

I nouresident Hunting Liceoss Praference System, p. 242

I-X Block Managsment Program, p. 1064

12.3.1x2 Setting of Nooresident Antelope Doe/Fawn Licanses,
£. 2201, 2914

12,3418 and other rule - Application and Drawing of Moose,
Shwep, and Goat Licenses, p. 6, 352

12.3.123 Nonresident Combinaticn License Altermate List,
¥. 2193, 2915

12.6.%01 Eatablishment of a No Wake Speed Zone on Portions of
tha Blackfoot and Clark Fork Rivera, Missoula County,
p. 825

12.6.901 Water Safety Regulations - Allowing Electric Motoxs
on Lake Elmo, p. 1963, 2916
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16.8.1107

16.8.1301

16
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16
16
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.14,

14

.20.

.20.

.28.
.28.
.30,
.32

32,

501

-502

603

1003

202
1005

801

-110

373

16.44.102

16.44.303
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IR AL I E D 0 £ i

Adminigtrative Penalties for Violations of Haxardous
Waste Laws and Rules, p. 2992, 419

Water Quality Permit and Degradation Authorization
Fees, p. 2489, 393, 672

Health Care Faclility Licensing - Licensure Standards
for Residential Treatment Facilities, p. 1809, 304
and othar rules - Implementation of the Water Quality
Act*s Nondegradaticn Policy, p. 2723, 849

Water Quality - Use of Mixing Zones, p. 835

Home Infusion Therapy Licensing, p. 882

Alr Quality Bureau - Operating Permits for Certain
Stationary Sources of Alr Pollution, p. 1817, 2933
and other rules - Air Quality - Air Quality
Permitting - Prevention of Significant Deterioration
- Permitting in Nonattainment Areas - Source Testing
- Protocol and Procedure - Wood Waste Burners,
p. 1264, 2530, 2919

and other rules - Records and Statistics - Filing
Death Certificates - Burlal Transit Permits - Dead
Body Removal Authorization - Notification of Failure
to File Certificate or Body Removal Authorization,
p. 2599, 3023

and other rules - Air Quality Preconstruction
Permits, p. 1965, 2930

and other rules - Air Quality - Open Burning of
Christmas Tree Waste - Open Burning for Commercial
Film or Video Productions, p. 867

and other rules - Solid Waste - Municipal Solid Waste
Management, p. 2083, 2672

and other rules - Solid Waste - Municipal Solid Waate
Management, p. 2203, 2784

and other rules - Water Quality - Surface Water
Quality Standards, p. 2737, 827
and other rtulesa - Water Quality - Ground Water

Quality Standards - Mixing Zones - Water Quality
Nondegradation, p. 244, B46

and other rules - Communicable Diseages - Reportable
Diseases, p. 623

Tuberculoais Control Requirements for Schools and Day
Care Facllitiesa, p. 2721

and other rules - Emergency Amendment - Reporting of
Exposure to Infectious Diseases, p. 415

Health Planning - Certificate of Need Required
Findings and Criteria, p. 639
and other rules - Standards for Licensure of

Hosplces, p. 631

and other rules - Hazardous Wastes - Hazardous Waste
Management, p. 2330, 2952

and other rules - Solid and Hazardous Waste -
Hazardous Wagte Management - Use of Used 01l am a
Duat Suppressant, p. 556
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(Petzroleum Tank Release Compensation Board)
16.47.311 and other rules - Consultant Labor Classifications,
p. 2206, 2678

TRANSPORTATION, Department of, Title 18

18.7.302 and other rules - Motorist Information Signs, p. 137,
674

18.8.101 and other rules - Motor Cerrlier Services (Formerly
"Gross Vehicle Waight™), p. 2875, 1148

CORRECTIONS AND HUMAN SERVICES, Department of, Title 20

{Board of Pardons)

20.25.101 and other rules - Revigion of Rules of the Board of
Pardons - ARM Title 20, Subchapters 3 through 11,
p- 2495, 168

TICE, D b o i
I Issvance of Seasonal Commercial Driver‘s License,
p. 1610, 169
I-vI and other rules - Rules of the Fire Prevention and

Investigation Bureau Describing the Revision of
Licensure Requirements for Paxrsons Selling,
Installing or Servicing Fire Protection Equipment -
Other Provisions Dealing with Fire Safety, p. 1855,

2953, 3025
I-VII Regional Youtbh Detention Services, p. 2886, 579
I-XI and other rules - Instituting Procedures for the

Revocation or Sugpension of the Certification of
Peace Officers and Other Public Safety Officers -
Procedures for Peace QOfficer Standards and Training,
p. 893

23.5.101 State Adoption of Federal Hazardous Materials
Regulations, p. 1469, 141, 578

231,16.101 and other rules - Regulating Public Gambling,
p. 1974, 2786, 3025

LABOR _AND INDUSTRY, Department of, Title 24

I-IV Implementation of Education-based Safety Programs for
Workers’ Compensation Purposes, p. 257, 1156

I-IX Groups of Business Entities Joining Together for the
Purchase of Workers’ Compensation Insurance, p. 9,
681

I-XIX and other rulez - Claims for Unpald and Underpaid
Wages - Calculation of Penalties, p. 367, 1152

I-XX Certification of Managed Care Organizations for

Workers’ Compensation, p. 2890, 420

(Workers’' Compensation Judge)

24.5.201 and other rules - Procedural Rules of the Court,
p. 2747, 27
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.9007
.202

.1402
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.1416

1504
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and other rules - Procedural Rules of the Court,
p. 248, 675

Montana‘s Prevalling Wage Rate, p. 912

and other rules - Rules of Procedure before the Board
of Personnel Appeals - Labor-Management Relations and
Grievances, p. 2339, 3026

Liability for Workers for Medical Expenses for
Workers' Compeasation Purposes - Payment of Medical
Claims, p. 1870, 2801

Travel Expende Reimbursements for Workers’
Compensation Purposes, p. 1872, 2804

Applicability of Rules and Statutes in Workers'’
Compensation Matters - Applicability of Date of
Injury, Date of Service, p. 143, 679

and other rules - Selection of Treating Physician for
Workers’ Compensation Purposes, p. 1878, 2809

and other rules - Utilization and Medical Fee
Schedules for Workers’ Compensation Matters, p. 146,
680

STATE LANDS, Department of, Title 26

I

I

26.3.180

26.3.180

26.3.186

26.4.201

Rental Rates for Grazing Leases and Licenses - Rental
Rates for Cabinsite Leases - Fees for General
Recr-ational Use License, p. 2496, 34

Asgessment of Fire Protection Feea for Private Lands
Under Diract State Fire Protection, p. 1881, 35

and other rules - Recreational Use of State Lands,
p. 641

and other rules - Recreational Use of State Lands -
Poating of State Lands to Prevent Trespass, p. 1471,
2536, 33

and other rules - Authorizing and Regulating
Enrollment of State Lands in Block Management Areas,
p. 1071

and other rules - Opencut Mining Act, p. 914

NATURAL RESQURCES AND CONSERVATION, Department of, Title 36

I-VI

36.12.292

36.16.102
36.17.101

Horizontal Wells and Enhanced Recovery Tax
Incentives, p. 925

and other rules - Water Right Contested Case
Hearings, p. 2086, 307

and other rules - Water Reservations, p. 262

and other rules - Renewable Resource Grant and Loan
Program, p. 2498, 3040

PUBLIC SERVICE REGULATION, Department of, Title 38

I

9-+5/12/94

Adoption by Reference of the 1993 Edition of the
National Electrical Safety Code, p. 2606, 3042
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38.

3

4.

38.5.

as.

5.

.3909
.201

.702

.2504

801

2202

3345
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Exclusion from Motor Carrier Regulation for
Transportation Incidental to a Principal Business,
p. 18

Stenographic Recording and Transcripts, p. 929

and other rules - Reglstration of Intrastate,
Interstate and Foreign Motor Carriers to Implement
New Federal Requirements on Single State
Registration, p. 275, 964

Class E Motor Carriers - Motor Carriere Authorized to
Transport Logs, p. 2370, 2966

and other rules - Tariff Fee - Tariff Symbols, All
Relating to Motor Carxriers, p. 14, 965

and other rules - Rear-End Telemetry Systems for
Trains, p. 2602, 3041

and other rule - Federal Pipeline Safety Regulations,
P 2604, 3043

Unauthorized Changes of Telephone Customers’ Primary
Interexchange Carrier (PIC), p. 2368, 3044

REVENUE, Pepaxtment of, Title 42

I-VIII

42.
42.

42,
42.

42.

42
42
42
42
42
42

42

42,

42

1t
12

15.

17

13.
.20

.20
.20.
.21,
.21,
.22
.22

31.
.35

L3013
103

308
.105

401
.137

161
303
106
162
101
1311

402
L2311

Tax Information Provided to the Department of
Revenue, p. 1192, 2811

Limited Liability Companies, p. 931 7
Exemptions Involving Ownership and Use Tests for
Proparty, p. 2212, 2968

Regulation of Cigarette Marketing, p. 375

Opening a New Liquor Store, p. 1475, 2418

and other rules - Liquor Licenses and Fermits,
p. 2003, 2423

Adjusted Gross Income, p. €57

and other rules - 0ld Fund Liability Tax, p. 2612,
3045

Low Income Property Tax Reduction, p. 2398, 2967

and other rules - Valuation of Real Property,
p- 2633, 13048
and other 7rules - Forest Land Classification,

p. 2392, 2970

and other rulea - Mining Claims and Real Property
Yalues, p. 2625, 3060

and other rules - Personal Property, p. 2373, 2972
Personal Property Taxation Dates, p. 2907, 685

and other rules - Centrally Assesgsed Property,
p- 2608, 3061

and other rules - Industrial Trend Tables, p. 2658,
3062

Telephones, p. 2107, 2685

and other rules - Inheritance Tax, p. 2109, 2817
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RETAR’ le 44

1.2.419 Schedule Dates for Filing, Compiling, Printer Pickup
and Publication of the Montana Adminigtrative
Register, p. 2667, 3063

(Commissioner of Political Practices)

44.10.331 Limitations on Receipts from FPolitical Committees to
Legislative Candidates, p. 659

SOCIAL AND REEABILITATION SERVICES, Department of, Title 4§

I and other rule - Contractor Allotments for Community
Block Grants, p. 933

46.10,304A and other rules - AFDC Unemployed Parent, p. 2505,
3065

46.10.403 APDC Income Standards and Payment Amounts, p. 1090

46.10.403 Revipion of AFDC Standards Concerning Shared Living
Axrangements, p. 278

46.10.404 Title IV-A Day Care for Childrem, p. 2910, 312

46.10.410 At-Risk Child Care Servicea, p. 2114, 2686

46.12.204 Medicald Requirements for Co-Payments, p. 286, €86

46.12,.501 and other rules - Mid-Level Practitioners, p. 2994,
313

46.12.503 and other rules - Medicaid Coverage and Reimbursement
of Inpatient and Outpatient Hospital Servicaes,
p. 1076

46.12.507 and other rules - Medicaid Coverage and Reimbursement
of Ambulance Services, p. 2218, 2819

46.12,.510 and other rules - Swing-bed Hospital Services,
p. 2508, 3069

46.12.571 Ambulatory Surgical Centers, p. 949

46.12.590 and other rules - Madicaid Coverage and Reimbursement
of Residential Treatment Services, p. 1111

46.12.1107 and other rules - Medicald Coverage of Services
Provided to Recipienta Age €65 and Over in
Institutions for Mental Diseases, p. 936

46.12.1222 and other rules - Medicaid Coverage and Reimbursement
of Nursing Pacility Services, p. 1096

46.12.3002 Determination of Eligibility for Medicaid Dimability
Ald, p. 2758, 36

46.12.3803 Medically Needy Income Standards, p. 1109
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