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The Montana ~inistrative Reqister (MAR), a twice-monthly 
publication, has three sections. The notice section contains 
state agencies' pl:"opoaed n-, amended OJ:" repealed. rules, the 
rationale for the change, date and ad.d.reas of public hearing, 
and wheJ:"a written comments may be submitted.. The rule section 
indicates that the proposed rule action is adopted and lists any 
change111 made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are inserted at 
the back of each register. 
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BEFORE THE BOARD OF COSMETOLOGISTS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment, repeal and adoption 
of rules pertaining to the 
practice of cosmetology, 
manicuring and electrolysis 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT, 
REPEAL AND ADOPTION OF RULES 
PERTAINING TO THE PRACTICE 
OF COSMETOLOGY, MANICURING 
AND ELECTROLYSIS 

1. On March 21, 1994, at 9:00a.m., a public hearing 
will be held in the conference room of the Professional and 
Occupational Licensing Bureau, Lower Level, Arcade Building, 
111 North Jackson, Helena, Montana, to consider proposed 
amendments of rules pertaining to the practice of cosmetology 
and electrolysis. 

2. The proposed amendment of ARM 8.14.401, 9.14.601 
through 8.14.603, 8.14.605 through 8.14.609, 8.14.901 through 
8.14.803, 8.14.805 through 8.14.807, 8.14.813 through 
8.14.819, 8.14.902 through 9.14.906, and 9.14.1004, will read 
as follows: (new matter underlined, deleted matter 
interlined) 

"8.14.401 GENERAL REQUIREMENTS (1) All persons engaged 
in the practice or teaching of cosmetology must display their 
cosmetology license in a conspicuous place, ie the a~ea whe~e 
s1:1eh a ~er11en is we~:leie! at their work station. 

(2) All persons practicing cosmetology as defined, must 
provide a suitable place equipped to give adequate service to 
patrons, as specified in the rules in subctapter 14. subject 
to inspection by the inspector or persons authorized by the 
board or the department with board approval. 

(3) will remain the same.• 
Auth: Sec. 37-31-203, MCA; lMf, Sec. 37-31·101, 37-31-

301, 37-31-302, 37-31-303, 37-31-304, 37-31-311, 37-31-331, 
MCA 

REASON: This amendment is proposed to give a clearer standard 
to licensees on where the license needs to be displayed. 

"8.14.601 APPLICATION FOR SCHOOL LICENS~ (l) The 
a~~lieant ~st re~ese the neeessa!l!') applieaeiee fePmB erem 
the depa~~eee in wriein!. Tfte applieane shall seaee ehe 
n~es aed addresses e£ the ~repesed e~ers. !£ a eerperaeien, 
ehe n~es and addresses e£ ehe e££ieers and ~rieei~al 
seeelthelders ~~~~;~:se ee inelttded. 

(2) will remain the same but will be renumbered (1). 
( 3) H I!: he in£ermatiee sttemieeed ee ehe ~erseeal Bl:lr"'l ey 

£erm is satis!aeeer) ee l!:he beard, ehe depare~~tefte shall mail 
ehe neeeeeaP} ela~te aed a eepy e£ ehe law aed rules !e•ereia~ 
the lieeeeie! e£ a seheel e£ eeemetelegy er ~eie1:1~in! ee ehe 
a~l!lieane. 

:·IAR Notice No. 3-12-46 <l-2/?.1/Q4 
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(a) will remain the same but will be renumbered (2). 
(4) will remain the same but will be renumbered (3). 
(a) and (b) will remain the same. 
(c) a list of ~re~eeea equipment, which shall include, 

at a minimum. the equipment listed at 8.14.602; 
(d) and (e) will remain the same. 
(f) a bond in the amount of $5,000, fer a seheel sf 

ees111etolegl' afta/er a sel!eel ef !llaftie~riftg, whiefi sl!all ee 
s~ejeet te tfie iftepeetioH ef the eeara, aHa covering the 
school. 

+it This bond ~ill speei£ieall) state that ift ease this 
prepesea He~ seheel gees e~e ef e~eiftess el!at aftl' prepa~a 
e~ieioH ~ill ee ref~ftaea shall provide for a refund of all 
prepaid tuition in the case that the school goes out of 
buSiness or otherwise ceases to operate. 

(g) a eepl' sf the se~defte regiseratieft eofttraee afta a 
eepl' et the seheel ~lea 111~st ee s~b!llitted te the eeara !er 
a~~reval. 

(5) No senool efiall ee lieeHsea ~fttil tfie eeara nae had 
at~~ple e~pert~ftit) eo oeri£y ehe swo!!'l'l seaeellleftts as eo the 
eWHership aftd all etl!er elaims aftd represefttatiofts as set 
£ere!! ift perseftal s~~el' term.• 

Auth: Sec. 37-1-134, 37-31-203, MCA; ~. Sec. 37-31-
203, 37-31-204, MCA 

REASON: This amendment is proposed to delete an unnecessary 
step in the licensing process, and to direct applicants to the 
rule on required equipment. 

"8.14.602 INSPECTION (1) Proposed schools shall be 
inspected by a designated inspector aftl!l/er sfte er 111ere !llellll!oe-s 
e£ :fie eeard before opening. 

(2) (a) through (3) will remain the same. 
!4l A separate lunch/break room must be provided for 

students. 
++r lSl The floor plan of the school ~ shAll indicate 

the number of students ~ ~ school is permitted ~ to 
enroll, The equipment listed in subsections !al through (D) 
below Shall be required for a school with 1 to 15 students. 
unless otheryise specified below. For 16 to 30 students. the 
amount of equipment required below shall be doubled. For 46 
to 60 students. the amount of equipment required below shall 
be tripled. and so on; This H~er e£ ~t~eeftts ~ill eietate 
the ~afttitl' e! e~ip1118ftt tor eaefi aHtieipatea gre~~ sf 19 
se~eeftt~. Si• aesitioftal et~eeftts ie ee ee eoHeide-ea a !re~~ 
er 19 fte"' et1:tl!leftUI. Praet:i:ee .. ·er!treemlsl !er eoe!lleeoleg) 
st~aeftt~ M~et iftel~de. 

(a) 2 shampoo bowls; 
(b) ~ z stationary hair dryers; 
(c) ~ l manicure table9; 
(d) 4 wet sterilizere consisting of 1 covered cleanser 

and 1 covered disinfectant; 
(e) 4 dry cabinets for sterile inscruments; 
lrl e~ipmefte e~itaele fer sealp ereaeiii8Ht, 
(g) will remain the same but will be renumbered (f) . 
(nl 3 eB~~~plete sets et eela ~e•e e~i~lll8ftt . 

.J-2/24/94 MAR ~otice No. a~l2-46 
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(gl 200 assorted si;e permanent rods: 
~ lhl 5 ~ mannequin~ per student; 
+tr lil ~ ~ covered soiled linen containere; 
~ lil ~ ~ covered garbage containers; 
(1) and (ml will remain the same but will be renumbered 

(k) and (l). 
(ft) we!l:'lt eaelee ~1!!1:' a!l:'essereeees. 
(e) ~~~~~ieieftt eq~ipmeee ~fta s~pplies te aeeemmea~ee 

ana teaeh a mini~ e~ 19 se~eeftes, and 
(p) will remain the same but will be renumbered (m) . 
+5t liL A practice workroom for manicuring students must 

be provided for each ~~o-Beieipated group of 5 ~ students. 
Saeh addieienal 3 et~dente ie eefteide!l:'ea aft antieipaeea ~!l:'e~p 
e~ 5. Baeh s~eh p!l:'aeeiee !l:'eem ~se be p!l:'evided with ehe 
fellewin! Tbe eqUipment listed in subsections (al and (bl 
below shall be reqyired for a school with 1 to 7 students. 
For 8 to 14 students. the amount of equipment required below 
shall be dqubled. For 15 to 21 students. the amount of 
equipment required below Shall be tripled. and so on: 

(a) through (c) (xl will remain the same. 
(xi) 1 covered waste container for each station; 
(xiil will remain the same. 
(6) will remain the same but will be renumbered (7) ." 
Auth: Sec. 37·31·203, MCA; ~. Sec. 37·31·311, 37·31· 

312, MCA 

R&ASON: This amendment is necessary to clarify confusing 
language on required equipment. 

"8.14.603 SCHQQL OPEEATING STANQAROS (1) through (5} 
will remain the same. 

(6) Daily attendance records shall be submitted to the 
department on or before the 15th of each month. These records 
shall be accurate. be made ayailable on the request of the 
inspector. and reflect attendance. 

(7) through (10) will remain the same. 
(11) Each cosmetology student ~ aball complete 300 

hours of basic training and each manicuring student ~ 
ahall complete 80 hours of basic training before they shall be 
allowed to work on the public. 

(a) eesmetele~ et~denes s~all aet be allewed mere than 
a he~rs per da~ !er ehe !irse 399 he~rs e~ baeie eraiflift~ !!oftd 
maeie~!l:'in! st~aeftte aaall net ee allewed mere than 9 he~re per 
ea} !er the £irse sa he~re ~~~ baeie t!l:'ainin!· 

(b) eesmetele!} ee~aeftts seall net ~e allewed mere ehaft 
3i! hetu:·s e£ e'>ereime !'er !!lent:!\ S:fta Nlniet!ring se~aenes shall 
net ee allewea mere than 16 he~rs e~ eoereime pe_ ment:h. 

(12) and (13) will remain the same. 
(14) Discipline of any student for any violation of 

school or board rules ~~be in writing. Students 
must be provided with a copy of disciplinary action file 
signed by both the student and the instructor. A copy of each 
disciplinary action file must be sent to the board office 
within s days of final decision. 

(a) will remain the same. 

:1AR ~otice ~o. S-12-46 
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115) M) !'!tl:laeftt whe has r:tet eeeft ift attefteleu1ee fer 1 
week afta ha!'! ftee ftetifiea ehe seheel "ill ee eei'\siele~eel as 
h~~ift~ withelraWft aael the !!eheel m~se immeeliaeel~ s~ie a 
wiehelrawal ftetiee te ~he elepartmefte iftelieaein~ the lase ela) ef 
atteftelaftee. 

Ia) A re eftFellmeftt ea~el m1:1st ee ee!ftt~leeeel a:nd s~:~em.:.ee_ei 
ee ehe etfiee ef the elepaFtmeat ~:~pen FetHrft e€ the "itheira:~ 
st:t~d:ene. 
~ llSl If for any reason a student discontinues his 

or her enrollment, the school shall within 2 days, send 
notification to the office of the department to that effect 
together with a statement of the hours completed by ~ ~ 
student. Upon re-enrollment in any school, the ele~a~el!left! 
shall ee ftetifieei e£ the ee~:~aefte's re eftrellmeftt the school 
shall, within 2 days, send notification to the office of the 
¢epartment to that effect. 

(1'1') (a) '!'he stl:leieftt' s req~:~i.ree t:raiftift! t:ime seep!! eft 
the lase flay ~£ aetefteiaftee. 

(b) ~he se~eieftt'e re~ireel traiftin! eime res~e eft the 
date e£ re eftrellmeftt. 'i'he eearei will ealEe i11te ee~ftsideratieft 
a~ preleft!eei ~eiieal wieheira~l eft a ease ey ease basis. 

tr&t l1[l Schools MMee ftet enrell shall not allow any 
transfer student~ from any school to practice on the public 
until a verified transcript of ~ the student's hours has 
been received and eaft-be verified by the department as 
complying with the training time required ift ehe state et 
Ueaeafta under SubSection (11) above. 

(19) and (20) will remain the same but will be renumbered 
(17) and (18). • 

Auth: sec. 37-1-131, 37-31-203, 37-31-311, MCA; IME, 
Sec. 37-31-301, 37-31-304, 37-31-311, MCA 

REb$QN: This amendment is proposed to comply with the recent 
changes in legislation which deleted a time requirement for 
completion of school, and to require submission of attendance 
records when the inspector is in the field . 

• 8 .14 605 CURRICULUM - COSMEIQLQGX/MMIC!JRING STIJDENT$ 
(1) will remain che same. 
!2) Ie ie eXfeeteei ehae eaeh eeheel ~ill s~pplemeftt a:r:ta 

eftrieh the ~ift~ re~i~emeftes s~eeifiee ~Y ehe bear~. 
~ lZl When a student has completed 2,000 hours of 

training, the school ~ ~ send his or her final hours 
record to the department within~~ days. 

(a) will remain the same. 
(4! will remain the same but will be renumbered (3). 
t5+ lil All students shall have completed the specified 

minimum required hours and operations upon completion of the 
350 hour course ift Ree less ehaft 9 weeles eF me~e ehl!tft Hl weelfs 
e£ eraiaiag. 

(6) will remain the same but will be renumbered (5) . 
(7) All curriculum requirements set by the board shall 

be strictly complied with until rescinded or revised. 
(8) will remain the same but will be renumbered (6) .• 
Auth: Sec. 37·31-203, MCA; lMf, Sec. 37-31·311, MCA 

J-2/24/94 
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REA$0N; This amendment is proposed to eliminate unnecessary 
and unenforceable language. 

"8 . 14 . 6 0 6 STUDENT REGISTRATION ( 1) Upon enrollment Q.f 
a student~ must stlb~it te the school shall submit student 
registration papers the fellewiHg items ~hieh 
the seheel must seHd to the office of the department within 10 
days.-. 

Tal eeslftetele!!J, sttti!!eHt~:~ llll;lSt ell::b~ie f'~ee£ e£ afl eig-ht:h 
g~~de ~~aa~;~atieH (diplS!fta er eerei£ieaeiefll , 

(e) lftaHiell:riH!!J sell:deHt:e lftll:st: Bll:~ie pres£ ef high seheel 
~radll:at:ieft er e~iualeHe,. 

(e) phetestaeie eep, ef eirth eereitieaee, er ethel 
eoideHee ef l!lireh date, 

(d) traflefer se~;~deHts mll:st s~ie a t:raHseript ef hell:rs. 
(2) A registered school shall accept the verified 

statement ~ Q.f the "diseflrslliflg" school from wbich the 
student has withdrawn. indicating the number of hours the 
student has had in training when the student transfers to a 
different registered school. This verified statement must 
agree with the department records. If a student transfers 
from one registered school to a different registered school, 
the prior registered school must grant full credit for all 
hours and any minute thereof successfully completed by the 
transferring student. 

(3) A se~;~deBe ifl ~sed st:aHdiB! desirifl! te t:raflsfer ee 
aftsther seheel ~tlst pre~:~eBe a verified seatemeHt: iHdieatift!!J 
the ~er ef hell:rs whieh the sttldeftt has had ift eraiHifl!!J with 
all 11\Sfties pail!! te the diseftrelliHg seheel befere eredit: eaH 
ee !fiVeft fer paee eraiHiH!. 

f4+ ill A student enrolling in a school ~ ~ pay 
the registration fee ~ each enrollment. 

(5) St:~;~deftte eftt:e~iftg iBee t:he a~d ferees ef the 
HHieea seaees ~ reeaift eredit fer ~he~r eraift~ft! tilfte. 

+6t lil Students must comply with the rules of the 
school and the state board of cosmetology. 

(7) will remain the same but will be renumbered (5) ." 
Auth: Sec. 37-1-131, 37-31-203, 37-31-311, MCA; IMf, 

Sec. 37-31-304, 37-31-311, 37-31-323, MCA 

REA$0N: This amendment is proposed to eliminate unnecessary 
and unenforceable language, and to clarify confusing language. 

"8.14.607 Al"PLICATIONS FOR AUTHORITY TO OFFER 
TEACRER-TEAI~ING COVRSES (1) Ap~lieanee ier &litherie, ee 
et'fer eeaeher erainiH! ~re~rams lllttst !llal!e ~r~eeen re~est !!or 
the Beeessar> a~~lieatieft !e~s frelft the department:. The 
~e~ese shall see fereh ehe Hames ana addresses e£ the 
prepeeed e~ers ef the seheel. I£ the applieant is a 
eerperatien, the Hames aHa addresses ef the eff~eers aHa 
prifteipal seeelUtelders mttae ee iHel~;~ded. 

(a) ~en reeei~e e£ a ~rieeeft requeae, a t:eaeher 
eraiHiH! ee~;~rse ap~lieaeieft !e~ will be lftailea te t:he 
applieaftt. 

(2) and (3) will remain the same but will be renumbered 
(1) and (2l. 

~~R ~otice ~o. 8-lc-46 
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+4+ 111 Cadet teachers shall not be registered or 
admitted, until the teacher-training unit has been inspected 
by ~ au designated inspector s~ ene e~ me~e memee~s ef 
~ the board and has received notice f~om the department 
approving the school as a teacher-training unit." 

Auth: Sec. 37-31-203, MCA; ~. Sec. 37-31-305, MCA 

REASON: This amendment is proposed to delete an unnecessary 
step in the licensing process. 

"8.14.608 INSTRUCTOR REOQlREMENTS - TEACHER-TRAINING 
PROGRAMS (1) Each school, approved by the board to offer a 
teacher-training program must have at least one full-time~ 
licensed ~ instructor on the premises of the school at 
all times that the school is open who helas a e~~~ent 4 B e~ 
4 c ee~tif:!:eate iss~ea b) the !!onta:aa state defla~tment ef 
l'~blie instruetien. 

(a) In the al~e~naei.e at lease ene f~ll eime aeei~e 
inse~eto~ shall haoe en file with the deflartment a fl~og~am in 
aa~lt ea~eatiea related eo the e~~rie~l~ et the eeaeher 
erainil'lg l'~ogram e~ naoe saeisfaeeerill ee~leeed s~eh a 
p~O!!fi!'!HII. 

(il s~eh plal'l ~se be ~reoed in adoanee b~ the eeara 
and mHst pre~iae fer eompleeien ef at least one elass in ad~lt 
ed~eaeion eaeh year ~neil the plan is eempleted. 

(ii) ~e inst~eter shall ann~ally s~hmie ee the 
depa~tmene p~eef e£ eomplet~en ef s~eh elasses aese~ieed in 
ehe plan. 

Cel In the e·.•ent aa~ inst:L~eter eempletes eae er more 
)ears ef ea~eatien in a.~ one o£ the pro~rEI!IIs sf t::he HentaHa 
~!l:iversiey s~st:e!ll er dft)l oeher dttl)' aeeredit::eel iHstie~eien ef 
fiighe~ learniag, ehe eeara shall aeeepe this ~reef of 
ed~eatiea in lie~ e£ eh_ alte~naee plaa. 

(2) will remain the same. 
(3) Cadet teachers must be under the direct on-site 

supervision of a full-time licensed instructor while practice 
teaching and shall not be allowed to work on the public during 
their practice teacher-training. 

(4) will remain the same. 
(5) All cadet teachers must register with the department 

and identify the schoole in which they are enrolling within 10 
dHB of the date of enrollment. Ne el!edit ter time ~oill ee 
alleneel ~fttil ehe etfiee ef the aepareme"t fiae p_eei'>'ea the 
9ftrollment !;lotiee. 

(6) will remain the same. 
(1) ~en completion of 658 he\irs of teacher t-aifting, 

eaaee eeaehe~s m~st apply for and ealte the i'ilsl: aoaila:ble 
iaee!l!\ieter eMamif!lat~en." 

Auth: Sec. 37-31-203, MCA; IMf, Sec. 37-31-305, 37-31-
311, MCA 

R~ASON: This amendment is proposed to eliminate an 
unnecessary requirement for teacher training instructors, and 
to clarify that a licensed instructor must be on the oremises 
at all times. · 
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"8.14.801 APPLICATION FOR INSTRUCTOR'S LICENSE (1) will 
remain the same. 

(2) Applications which are incomplete ~ ~ be 
returned to the applicant. 

(3) Applications received after the closing of the 
registration date ~ ~ be held until the following 
examination. 

(4) Applicants ~ ~ not be given the instructor 
examination unless they have been notified to appear for 
examination. 

(5) Examinations for instructor licenses ~ ~ be 
held at least once a ~ year. 

(a) 'Pfte ~rieeeft illsUI:Ietel:' e-illal!oiell IMJ ee ee:l~eH ae a 
time afta plaee eew?eHieftt ee l!fte eeara. 

(b) through (d) will remain the same but will be 
renumbered (a) through (c) . 

(6) through (10) will remain the same.• 
Auth: Sec. 37-31·203, MCA; IMf, Sec. 37-31-301, 37-31-

302, 37-31-303, 37-31-305, 37-31-308, MCA 

REA$0N; This amendment is proposed to eliminate unnecessary 
language. 

"8 . 14 . 8 02 LICENSE EXAMINATIONS ( 1) through ( 6) will 
remain the same. 

(7) In order to pass the examination given by the board 
to practice cosmetology or manicuring an applicant must obtain 
a grade of not less than 75% in the practical examination and 
not less than 75% on the written ~ examination. 

(al The written examination consists of a national 
theory examination and an examination over Montana laws and 
rules relating to cosmetology. 

!bl Tbe written score is obtained by taking 80% of one 
national theory examination and 201 of the laws and rules 
examinatign and adding the two scores together. 

(8) Applicants will be notified of their examination 
results in writing only. Upon request, unsuccessful 
applicants will be advised of those practical areas in which 
they were found deficient. Appointment must be made with the 
board office to review examinations. 

(9 l Sxeluirtaeieft pett'ers are eellsiaerea !1:1!1 :Beard reeeras." 
Auth: Sec. 37-1-131, 37-31-203, MCA; !ME, Sec. 37-31-

303, 37-31-307, 37-31-308, 37-31-321, MCA 

REA$0N; This amendment is necessary to clarify the scoring 
process on the grading of examinations. 

"8.14.803 APPLICATIONS FOR EXAMINATION - TEMPORaRY 
LICENSES (1) With respect to cosmetology students, no 
application for examination will be accepted unless 
accompanied by the proper fees, credentials, the hours record 
showing that the 2,000 hours have been completed~ aHa reeeras 
sfte•ill! eh&e efte se1:1aelle ftae eeeft eftrellea ter ae lease lG 
Meftehe Etl'la ftee mere ehal'l lt meftefts progf of high schogl 
graduation or equiyalency and a photgstatic cagy gf birth 
certificate or other verifiable evidence of bitth date. 
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(2) With respect to manicuring students, no application 
for examination will be accepted unless accompanied by the 
proper fees, credentials, the heHrs reeora shewieg ~hat 350 
heHrs haoe eeee eempleeea aea reeeras shewie! ehae the se~aeHe 
has eeel'l eel!'ellea Eer at:: leB:et 9 weel~s aea !'let mere th!l:l'l 12 
~ proof gf high school graduation gr equivalency. and a 
photostatic copy gf birth certificate or other verifiable 
evidence of birth date. 

(3) through (5) will remain the same. 
(G) ~e~el!'aF) lieeftSeS lft~St ee -etHrl'lea te the eeara 

sffiee il'lllfteaiaeely if the apfJlieefte is 1;1eeele te ealte the 
... xa:miP.ta!ieft. r• 

Auth: Sec. 37-1·131, 37-31-203, MCA; IME. Sec. 37-31-
304, 37-31-307, 37-31-311, MCA 

REA$0N: This amendment is necessary to comply with the recent 
changes in legislation which deleted a time requirement for 
completion of school. 

"8.14.805 APPLICATION OUT-OF-STATE COSMETOLOGISTS/ 
MANICURISTS (1) Cosmetologists: 

(a) To qualify for a license by examination, an out-of­
state cosmetologist ~ ~ submit an application supplied 
by the department, birth certificate or other verifiable proof 
of birth date, proof of eemfJlet::iH! t::~e ,ears ef high school 
gtaduation or equivalency, current out-of-state license and a 
board transcript. The applicant will be credited for the 
number of hours currently required in that state or the numbeL· 
of hours in the transcript. 

(b) through (2) will remain the same. 
(a) To qualify for a license by examination, out-of­

state manicurists ~ ~ submit an application supplied by 
the department, birth certificate or other verifiable proof of 
birth date, proof of high school difJlema, er e~ioaleee 
graduation or equivalency. currenk ouk·of-state license 
and a board transcript. The applicant will be credited for 
the number of hours eHl!'r-eely -e~irea ie that state er the 
nHiftBer sf he~rs in the transcript. 

(b) and (c) will remain the same. 
(3) Applicants shall take the practical and written 

examinations for cosmetology and/or manicuring, ~ also the 
law and rules examination, administered by the department. 

( 4) through ( 6) will remain the same. " 
Auth: Sec. 37-l-131, 37-31-203, MCA; IMf, Sec. 37-31-

303, 37-31-304, 37-31-306, 37-31-307, 37·31·308, MCA 

REA$0N: This amendment is necessary to allow more flexibility 
in the verification of qualifications. 

"8 .l4. 806 LICENSURE WITHOUT EXAMINATION ( 1 l through 
(1) (a) will remain the same. 

(b) Operators with less than 2,000 hours of training, 
plus the credentials listed above and a notarized statement 
from a former employer showing e~eaie e£ at lease 3 years of 
experience eHt er ehe lase 4 eB:lenaar )ears ~mmeaiatel~ 
~zeeediH! ehe SflfJlieae~ee, are eligible for a license when the 
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file is complete with the fees and credentials. ~ 
applicant was self-employed. he or she must submit evidence of 
experience through documents such as. but not limited to. 
banking statements. or federal tax returns for the years in 
Q;).!estion. 

(2\ AnY person who is licensed to practice manicuring in 
another state upon meeting the requirements under this section 
and passing an examination on M9ntana law and rules maY be 
licensed to practice in the state of M9ntana without 
examination. 

(al An applicant who submits proof of 350 hours of 
training. plus a photostatic cqpy of his or her current 
license. bgard transcript from originating state and 
application properly completed and ngtarized. is eligible for 
a license upon payment of the proper fees. 

!bl Operatgrs with less than 350 hours of training. plus 
the credentials listed above and a notarized statement from a 
former employer showing credit of at least six months gf 
experience are eligible for a license when the file is 
complete and the fees are paid. If the applicant was self­
emplgyed. he or she must Submit evidence of experience thrgugh 
docuroents such as. but ngt limited to. banking statements. or 
federal tax returns for the years in question.• 

Auth: Sec. 37-1-131, 37-31-203, MCA; IME, Sec. 37-31-
304, 37-31-306, MCA 

REA80N; This amendment is proposed to incorporate a policy 
that the board has used to determine equivalent qualifications 
in the past. 

"8.14.807 TBANSFER STQPENIS • OQT-OF-STAT$ -
COSMETOLQGY/MMICURING ( 1) and ( 2) will remain the same. 

(3) ~e ~e~arement may ~reraee e~e Eemainin! ameHftt ef 
heHrs ef trainift! nee~e~ !er an eHt ef seaee StHdene ee eempl~ 
01ieh HeneaM la". Only those applicants that have applied to 
take the MQntana state boards are eligible for a tempgrary 
permit, 

(t) eeemetele~ traftsfer se~dents frem ether seaeee 
e~leei!!! the !'leeesear) hettre e~ eraiein! in Ueneana are 
eli!i~le ee appl~ ~er a temperary lieense, ~eft !rad~atiea. 

(5) ees~tele~ !r&s~aeee er lieeftses eperaters Er~ 
ether seatee thae are enrelled in eeemeeele~ seheele ift erder 
ee reeehe the neeesaal!') !111\eHftt ef heHre e£ erainin! te talte 
e~e seaee eeard e~inae:!:en are eli!ieie te a~~l> !er a 
eempe~&r) lieeBse." 

Auth; Sec. 37·31-203, MCA; IMf, Sec. 37-31-307, 37-31· 
311, MCA 

REA$0N; This amendment is necessary to eliminate redundant 
language. 

"8,14,Bl3 LAfSSP LICENSE (1) through (5) will remain 
the same. 

(6) Ill: ehe eweftt ehae a lieeftee shall haoe lapeed Eer 
e~er 19 }ears. fer an, _eaeen, ~e is -eqHired thee sHeh a 
!:'erse!'l 1111:1et ealte a eeHrse ef 399 heHre e! tl!'ai!'liftg i!'l a 
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preperl) lieeH8ea Beheel ef eesmeteleg,, preuiaiHg 
eerei:HeaeieH thereef, malte applieaeieH, pa) the prel!'er ieeB 
aHa ealte the "'rieteH aHa praetieal eJt<H~~inatierL Individuals 
Qbtaining training under subsections (3) through (5) of this 
sectiQn shall be registered as students in a licensed school 
of cosmetology. and with the board offica and shall be 
permitted to practice on the public during such training." 

Auth: Sec. 37·1·1313, 37·31·203, 37-31-322, MCA; ~. 
Sec. 37-31-322, MCA 

REA$0N: This amendment is being proposed to eliminate 
language that contradicts section 37-31-322, MCA. 

"8 . 14 8l4 FEES - INITIAL. RENEWAL. PENALTY AND REFUND 
~ (1) through (21) will remain the same. 

(22) The reinstatement fee shall be the total of the 
license fees and ~he penalty fees for each year that the 
license has lapsed. " 

Auth: Sec. 37·1·134, 37·31-203, 37-31·323, MCA; JMR, 
Sec. 37·31·301, 37-31-302, 37·31·303, 37-31-304, 37·31-306, 
37-31-307, 37-31-312, 37-31-321, 37·31·322, 37-31-323, 37-32-
304, 37·32·305, 37-32-306, MCA 

REA$0N; This amendment is necessary to specify the 
reinstatement fee, which had not been previously specified. 

'' 8.14. 815 CONTINUiijG EDUCATION - INSTRUCTORS ( 1) In 
order to obtain continuing education credits, instructors must 
:aa.e prier ~ approval from the board before aeee:;~aiHg aay 
aava!'lee il'lse!"ttete:t:" er eeaeher tl!aiHiHg !!emiftar er talee a 
e6~:r."se 6!:' 'f6rlteh<:>p aff:H.:.aeea "i'eh aHy eelle!!je- 6!' ~ni, eJ!'eit~ 
=ontinuing education credit will be granted. 

(2J Ally eefier al'ee:l!'ftaeive training !!Mat !!awe l'rier 
apf're.,al ferm the oeard 19efere eJ!'edie will 19e aeee!!'tee. NQ 
more than 5 hours out of rhe 15 hours per year required for 
continuing education may be obtained at trade shows or courses 
in which a particular product is being prqmoted. 

(3) Certified statements, certificate or affidavits 
showing dates and hours must be submitted to the board office 
as proof of attendance eal~ sl'l renewal ef ~he i"ser~eeer 
l~eenee wrior to or upon license renewal. 

{4) Training must fiawe 19ee!'l ~ completed prior to making 
applicat:ion for the renewal of an~ instructor license." 

Auth; Sec. 37-1-131, 37-31-203, MCA; ~. Sec. 37-31-
322, MCA 

~EASON: This amendment is being proposed to eliminate a prior 
approval requirement, and to specify how many hours of 
continuing education may be gained at a seminar promoting a 
specific product. 

"8.14.816 SALONS - COSMSTOLOGICALIMANICUEING (1) will 
remain the same. 

(2) Salons and booths mtlse be e~if'pea wiefi €aeili~ies 
_e gi~e aae~ate se:r."iee ~e paEre"s a!'la ~fie~ shall be subject 
:o inspection and acceptance by the state board. 
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(3) In order to guarantee adequate service to the 
public, there shall be in every cosmetology salon a minimum of 
120 square feet per operator or booth renter and there shall 
be in every manicuring salon a minimum of 30 square feet ~ 
a s~~~l} a~ea, per manicurist or booth renter. The applicant 
must furnish the board with a blueprint or scale drawing of 
the floor plan, when filing salon or booth rental application. 

(4l Minimum requirements for a licensed cosmetology 
salon or a licensed manicuring salon are as follows: 

!al hot and cold running water within the confines of 
the salon which drains into a permanent septic system; 

Ubl 1 wet sterilizer consisting of 1 covered cleanser 
and 1 covered disinfectant; 

!cl 1 covered soiled linen container; 
(dl 1 covered garbage container: 
(e) 1 enclosed dust free Cabinet for clean towels: 
(f) handwashing facilities in a4dition to and separate 

from those provided in the restroom; 
fgl mechanical ventilation to include either a manicure 

table with an activated charcoal filtering system. a general 
exbaust system that proyides for the dilution of rogm air. or 
a lgcal exbaust system that provides for the dilution gf room 
a.i.r..:.. 

+4+ 1.2.1 ll:eBiaefteial Baleaa. (al All fteW residential 
cosmetology or manicuring salons shall have ~ outside 
entrances ~ fte epeft Cftt!ranees iftes the resiaene-B. 8nY 
entrances into the residence shall have a self·closing door. 
This door must be latched during business hgurs. Residential 
~ shall have their own separate restrooms that are not 
available for the personal use of the residence. 

(5) B~s~ness area Balsas ~se be ~ft's~ealll sepa~ate ana 
apart !rem aH) eefter eemmereial eneerprises he~sea ift ~fte B~ 
Bt~ee~re, afta ha•e eheir ewe ~ri.~ee eftt!raftee, ade~aee 
~eilieies afta _asil' aeeessible ~esereems. 

(6) A salon or booth rental re!iseraeieft license permits 
the operation of a ~ cgsmetological or manicurist salon 
or booth rental only in the premises or lgcation which fte¥e naa been described on the salon or booth rental application 
required by the department. 

(7) will remain the same. 
(8) Salon licenses are not transferable. Any change in 

ownership and/or location must be accompanied by a new 
application for registration and with a new ~e!iseraeien 
license and inspectipn fee. 

(9) Every cosmetology salon must have at least 1 
licensed cosmetologist in attendance at all times chat it is 
open for ~ business of cosmetQlogy. 

+a+ llQ1 Every manicuring salon must have at least 1 
licensed manicurist in attendance at all times that it is open 
for tb& business of manicuring. 

(10) will remain the same but ~ill be renumbered (11). 
+rrr llll Salon licenses must be placed in a lqcation 

that can be viewed by the general oublic. Personal and booth 
rental licenses for personnel must be displayed ~ 
eens~1e~el;l:s ~laee 1ft ehe salen at the person's wgrk station." 
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Auth: Sec. 37-1-131, 37-31-203, MCA; IMR. sec. 37-31-
301, 37-31-302, 37-31-312, MCA 

REASON: This amendment is necessary to clarify the minimum 
equipment necessary in a salon. 

"8.14 8l7 BOOTH RENTAL LICENSES (1) Licenses must be 
obtained for each location licensee works. Booth rental 
licenses are not transferable from one salon to another 
~-" 

Auth: Sec. 37-1-131, 37-31-203, MCA; IME. sec. 37-31-
203, 37-31-302, MCA 

REA90N: This amendment is being proposed to eliminate the 
requirement for a new license when a booth is moved within a 
salon. 

"8. 14. 818 BOOTH RENTAL LICENSE APPLICATION SUPPLEMENTS 
(1) Applicants for booth rental licenses must include 

with their applications correct copies of diagrams of the 
complete salon areas where the booth will be located •ieh the 
a~eas that a~e eeift! p~epeses fer eeeeh refttal shaaea ift afta 
l'!l1:!!118e~ea.• 

Auth: sec. 37-1-131, 37-31-203, MCA; IMf, Sec. 37-31-
203, 37-31-302, MCA 

REASON: This amendment is being proposed to eliminate 
unnecessary language. 

"8.14.902 SCHOOL REQUIREMENTS (1) will remain the same. 
(2) Daily attendance records and records of all subjects 

:aught and practiced.shall be submitted to the office of the 
department on or before the 15th of each month, on forms 
furnished by the department. Records must be signed by a 
qualified instructor or someone designated by the owner and 
the student. These records shall be accurate. be made 
available on the request of the board inspector. and shall 
reflect accurate attendance. 

(3) through (6) will remain the same. 
(7) Aft~ st~aeae ~he has aee eeea ia ateeaaaaee fer 1 

n'eelt aaa haB aee P!etieieei ~he Beheel will be eeasiae~ea as 
havil'!l! wil:haraWH afta t>;he se.l'teel ~BE Btt:blllit ee ehe eie('a:nmeae 
a- wieheita .. al Hetiee, illfteeiiaeel}, il"tl'lieat:ift! i!he last ela} ei 
atteHI'IaHee aHel the aee~al hettrs er e~e~ae·eftf!l ef iftst~etieft 
aHI'I e_aiain~ ~rier ee ee~letieH ef the ('reBeri~eel ee~rse. 

(8) will remain the' same but will be renumbered (7). 
f9+ ~ Schools m~Bt Hoe eHrell shall not allow any 

transfer student f~om any school to practice on che public 
Jntil a verified transcript of~ the student's hours has 
been received and eaft-6e verified by the department as 
complying with the training time required iH ehe state ef 
?46ftl::afta under subsection 13 l above. 

(10) will remain the same but will be renumbered (9). 
~ l1Ql A Beheelttle ef all field tri5B m~ee ee 

_ttl!Jmittel'l e;;, the Ele~att:menE fer ~~ier appre-•al. Credit for 
hours will be given for field trips only if students are 
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accompanied by a licensed instructor afld enall ee limieea ~e 
Het me~e thea 8 fie~~e. 

(12) will remain the same but will be renumbered (11)." 
Auth: Sec. 37-1-l3l, 37-32-201, 37-32-304, 37-32-306, 

MCA; IM£, Sec. 37-32-302, 37-32-304, MCA 

R&ASON: This amendment is necessary to comply with the recent 
changes in legislation which deleted a time requirement for 
completion of school, and to require submission of attendance 
records when the inspector is in the field. 

"8.14,903 INSPECTION AN]) EQUIPMENT (l) The school 
premises shall be inspected by a qualified electrologist 
designated by the board er e, efte er mere memeers e£ ehe eeara 
before opening. 

(2) A separate classroom is required and must have 
sufficient charts, blackboards, chairs and up-to-date books, 
to include: 

la.J.. Electrolysis, Thermolysis and the Blend, by A.R. 
Hinkle, · 

Jbl_ 
l.d 

Electrolysis, by Julius Shapiro, 
The Hirsute Woman, by Dr. Robert Greenblatt; and 

ldl The Pill Book, by Harold Silverman and Gilbert 
Simon, medical dictionary, current electrology magazines and a 
copy of electrology laws and rules. This room may be used as 
a recitation, demonstration, study room and reference library. 

(3) A practice workroom is required with the minimum 
amount of equipment necessary for students to perform all 
technical and practical requirements and shall include: 

lal l bead sterilizer, 
Jbl_ l sink, with hot and cold running water for 

handwashing. 
(4) A minimum of two stations shall be required for the 

first 3 students enrolled, with l station added for each 
additional two students thereafter . 

.liU l epilator, 
121 1 table or chair for patron, 
~ 1 stool, adjustable in height, 
lQl l illuminated magnifying lamp, 
~ 1 stand for placing instruments and sterilizers, 
lil 1 wee sterilizer, 
l9l 1 dry container for sterile instruments, 
lhl 1 covered soiled linen container, 
lil 2 pair tweezers, 
lil l pair regular forceps for ingrown hair, 
lkl l covered garbage container. 
(5) and (6) will remain the same. 
(7) Restrooms with hot and cold running water shall be 

eeaoeftieftt ee se~deftts, -~le}ees aea ~atreas lgcated within 
the confines gf the schogl. 

( 8) through ( 11) will remain the same. " 
Auth: Sec. 37-l-131, 37·32-201, 37-32-304, 37-32-306, 

M~~; IMf, Sec. 37-32-302, 37-32-304, MCA 

REA50N: This amendment is being proposed to clarify 
requirements of the rule by setting them forth in subsections 
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rather chan as part of one large subsection, and to clarify 
that hot and cold running water is required to be available in 
the school. 

"8.14.904 INSTRUCTOR QUALIFICATIONS (1) and (2) will 
remain the same. 

( 3) ile inBtl!'l;!el!e!l!' liee:ae~e si'lall ee issl;!ea l;!rttil ehe 
heard: has i'laa ample eppe!l!'tl;!nit) ee oel!'if) the eel!'tifiea pl!'eef 
ef ~l:'aeeieal wer!ting extl'eri_:aee. • 

Auth: Sec. 37·32-201, MCA; IME. Sec. 37-32-301, MCA 

REASON: This amendment is being proposed to delete 
unnecessary language. 

"8.14.905 STUPENI REGISTRAIION (1) Upon enrollment, Qf 
a student~ ~~se s~mie ee the school, shall submit student 
registration papers the fellewing ieeme~ wi'liei'l the seheel ml;!St 
~ to the office of the department within 10 days~~ 

lal ~!l!'ee£ e£ i'ligfi seheel graa~atien, er e~iwalent 
le) pi'leeeseaeie ee~~ ef birth eereifieate 
(e) eereifieate e£ fiealtfi issl;!ea h) a lieensed 

pll.)l si:eia.n seat in! the intH, io~al has ee eet!lll~l'lieM!le tUse&e~es. 
(2) . Eiaeh st~lleee el!relHng in a l!'S!!'if!lee!l!'ea f!leh:eel ef 

eleetl!'elegy shall pay a l!'egistratien fee ~hieh will ee made 
pa.)ahle te t~e heard ef eeemetelegists. A registered school 
shall accept the verified statement of the school f•om which 
the student has withdrawn. indicating the number of hours the 
student has had in training when the student transfers to a. 
different registered school. Tbis verified statement must 
aoree with the department records. If a student transfers 
:rom one registered school to a different register~d school. 
:he orior registered school must grant full credit for all 
hours and any minute thereof successfully completed by the 
transferring student. 

t3) T~~rts£el!' st~aenes mMSe f!ll;!Bmit a tl!'artsel!'i~~ e€ ehei~ 
craiaia~ ana shall~~~ a ~e~iser~eiea ree.• 

Auth: Sec. 37-1-131, 37-32-201, 37-32·302, MCA; IMR, 
Sec. 37-32-201, 37-32-302, MCA 

REA$0N: This amendment is being proposed co eliminate 
unnecessary and unenforceable language, and to clean up 
confusing language. The change is also enacted to provide for 
an appropriate means of tracking transfer students. 

"8.14.906 CURRICULUM · STUDENTS (1) The hours of 
training courses shall consist of ~ 200 hours of technical 
instruction and 400 hours of practical operations covering all 
practices of an electrologist il'l !'let l_ss tfiaa iS weelts <'l!' a 
!llaXifftt:H!I e£ :o we_Jts. 

12) For the purposes of this section, technical 
instruction ef net less thai'! nOB he~l!'s, means instruction by 
demonstration, lecture, classroom participation or 
examination. Practical operation ~ mean~ the actual 
performance by the student of a complete service on another 
person. ~Technical instruction and practical operations 
shall include~. at a minimum. the following topics and hours: 
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l£1 Curriculum Subjects ~ 
Technical Instruction 

Minimum Hours of 
Practical Operations 

Causes of Hair Problems 
Structure and Dynamics of 
Hair and Skin 
A Practical Analysis of Hair 
and Skin 
Neurology and Angiology 
Bacteriology and Disinfection 
Dermatology 
Principles of Electricity and 
Equipment 

~ Electrolysis 
li3l Thermolysis 
l3l The Blend 
lx1l The Needle 
~ General Treatment Procedure 
~ Treatment of Specific Areas 
J.xi:l!l State Board Law and Rules 
~ Development of a Practice 

30 hours 
30 hours 
30 hours 

'i'he o98 hel:i~!l ei praetieal epel!'al:ie!l!l wet1ld ir~el1:1de a mir-imt:lll't 
e€ 39 i'le1:1rB _aea el! eleetl!'elyBis, ehel:'melysis ar~d ti'le l:llea.d. 

lll The modality used, during the balance of 310 hours 
of practical operations, is subject to the choice of the 
student and/or the school. 

(3) through (5) will remain the same but will be 
renumbered (4) through (6) .• 

Auth: Sec. 37·1·131, 37·32-201, 37·32-302, MCA; !ME, 
Sec. 37·32-301, 37-32-302, MCA 

RgASON: This amendment is necessary to correct grammatical 
errors, and to clarify requirements of the rule by setting 
them forth in subsections rather than as part of one large 
subsection. 

"8.14.1004 S&LQN (1) through (3) (b) will remain the 
same. 

(c) An electrology salon must have sep~r~te handwashing 
facilities within the confines of the salQn. 

+a+ 1il Minimum equipment required for an establishment 
is as follows, er~e ef ehe !ellewift!: 

{al either a high frequency generator~ galvanic 
generator~ electrolysis machine (dispersive or inactive 
electrode with connections to the machine, such as wet pad, 
metal rod or water jar, necessary for electrology treatments, 
plus one multiple needle arm) 

l2l needles of various sizes ................... 4 each 
~ lamp and bulb, at least 60 watt strength 

required ................................... 1 
stool, adjustable in height ................ 1 
table or chair for patron .................. 1 
utility stand for set-ups .................. 1 
towel cabinet .............................. 1 
covered containers for lotions, soaps, 
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sterilizing agents and cotton .............. 4 
lil container for immersing needles for 

sterilization purposes ..................... 1 
lil fine pointed epilation forceps ............. 1 
lkl covered trash container .................... 1 
ill draping sheets ............................. 6. " 
Auth: Sec. 37-1-131, 37-32-201, 37-32-306, MCA; 1M£, 

sec. 37-32-304, 37-32-306, 37-32-331, MCA 

REASON: This amendment is necessary to clari:y requirements 
of the rule by setting them forth in subsections rather than 
as part of one large subsection. 

3. ARM 8.14.808, 8.14.907, 8.14.908, 8.14.909, 8.14.1003 
are being proposed for repeal. The authority sections are 
37·1-131, 37-31-203, 37-32-201, 37-32-302, MCA, and the 
implementing sections are 37-31-203, 37-31·303, 37·31-321, 37-
32-201, 37-32-302 and 37-32-303, MCA. Full text of the rules 
is located at pages 8-432, 8·446 & 8-447 and 8-455, 
Administrative Rules of Montana. The reason these rules are 
being repealed is because they unnecessarily repeat statutory 
language in some cases, and are unenforceable in other cases. 

4. The proposed new rules will read as follows: 

"I EXAMINERS - LICENSE EXAMINATIONS (1) Examinations 
for licenses to practice electrology shall be administered by 
the department with approval of the board, with dates and 
locations established by the board and by examiners appointed 
by the board. 

(2) All examiners shall have had at least 2 years of 
licensed practical experience, in this state, consisting of at 
least 20 hours per week and shall not be connected with 
any school of alectrology. 

(3) To be eligible to take the examination, applicants 
must present evidence that they are 18 years of age and have 
graduated from high school or have the equivalent education as 
~ecognized by the superintendent of public instruction. 

(4) Applicants must have completed a continuous course 
of theoretical study and actual practice of at least 600 
hours, be in good standing and have received a diploma from a 
registered school of electrology. 

(5) No application for examination will be accepted 
unless accompanied with the proper fees, credentials and the 
final hours record of the electrology school showing that the 
600 hours have been completed. All applications must be 
received by the department 20 calendar days prior to the 
examination date. 

(a) Applications received af~er the 20-day deadline for 
registration shall be held for the ~ext examination. 

(b) Applicants shall not appear for examination unless 
they have been notified to appear by the depar~ment. 

(c) Applications are not considered complete until all 
information and fees have been received by the board office. 

(6) Applications not completed within 90 days will be 
considered withdrawn. 
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{7) An applicant must appear for examination in clean 
clothing and/or a lab coat, plus all equipment necessary for 
performing the practical examination. 

{9) In order to pass the examination given by the 
board to practice electrology, an applicant must obtain a 
grade of not less than 85~ in the practical examination and 
not less than 85~ on the written theory. 

{9) Applicants failing any portion of the written or 
practical examination will be notified of their areas of 
deficiency. Upon appointment, applicants may review their 
examinations at the board offices. 

(10) Applicants who have been notified of failing the 
examination, may re-apply within 1 year of the first 
examination and pay the examination fee and retake the 
complete examination. 

(11) Applicants who have taken the examination and 
failed, must notify the office of the department of their 
desire to be re-examined 20 days before the next scheduled 
examination and pay the fee. 

(12) Applicants registered for examination, who fail to 
appear, must notify the office of the department 48 hours 
prior to the examination or forfeit the examination fees. 

(13) Examinations for a license to practice electrology 
will be held three times a year at times and places specified 
by the board. · 

(14) The examination for an electrologist license 
consists of a written test and a practical demonstration. 

(15) Applicants registered for examination who fail to 
appear must notify the office of the department 48 hours prior 
to the examination or forfeit the examination fees." 

Auth: sec. 37-1-131, 37-32-201, 37-32-302, MCA; ~. 
Sec. 37-32-201, 37-32-302, 37-32-303, MCA 

REASON: This new rule is a revised version of ARM sections 
8.14.909 and 8.14.1003, and is being proposed because it fits 
better under subchapter 10 rather than in subchapter 9. 

"II DISCIPLINARY ACTION ( 1) The license of a 
cosmetologist, manicurist, electrologist, salon, booth, or 
school, licensed under the board's jurisdiction, may be denied 
or disciplined for any of the following: 

(a) failure of the licensee to comply with any statute 
or rule under the board of cosmetology's jurisdiction; 

(b) fraud or deception in attempting to procure a 
license under the board of cosmetology's jurisdiction; 

(c) failure of a licensee to comply with safety 
standards of a branch of anv state, local, or federal 
governmental agency, including, but not limited to those 
standards specifically applicable to construction and 
maintenance of commercial structures, and standards applicable 
to sanitary conditions in commercial structures; 

(d) conviction of a crime involving violence against a 
person, theft, deception, or violation of drug laws; 

(e) a breach of contract with a client, provided that 
such breach is established as a final judgment in a court of 
law; 

~!AR tJotice No. 3-12-45 4-2/2~ '94 



-348-

(fl failure to cooperate with an inspection or 
investigation conducted by an employee of the professional and 
occupational licensing bureau on behalf of the board of 
cosmetologists; 

(gl knowingly submitting false records or documents to 
the board or an employee of the professional and occupational 
licensing bureau; or 

(h) violation of any disciplinary or final order of the 
board of cosmetologists. 

(2) The board of cosmetologists will take appropriate 
action against a licensee for any of the acts or failure to 
act, listed in section (1) above, based upon the seriousness 
of the infraction. Disciplinary action may entail any of the 
following: 

(a) revocati6n of a license; 
(bl suspension of the right to practice for a period not 

to exceed 1 year; 
(c) probation on a license; or 
(d) formal, reportable public reprimand or censure of a 

licensee. 
(3) Upon disciplinary action against a license under any 

of the categories herein, the privilege of holding a license 
under any of the other categories herein shall be identically 
restricted. " 

Auth: sec. 37·1-136, 37-1-137, MCA; IM£, Sec. 37-1-136, 
37-1-:i..37, MCA 

REASON: This new rule is necessary pursuant to sections 37-
1-136 and 37-1-137, MCA, and has been developed to set forth 
disciplinary standards for licensees. 

5. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to the Board of 
Cosmetologists, 111 North Jackson, P.O. Box 200513, Helena, 
Montana 59620-0513, to be received no later than 5:00p.m., 
March 24, 1994. 

4. Lance Melton, attorney, has been designated to 
preside over and conduct this hearing. 

BOARD OF COSMETOLOGISTS 
MARY BROWN, CHAIRMAN 

BY, ::~av,; Itt '?:r14c 
ANNIE . BARTOS' CHIEFOUNSEL 
DEPARTMENT OF COMMERCE 

/) I.~~ (,1'!-r 1/ lfJ t 
ANNIE"M. BARTOS, RULE~ 

Certified to the Secretary of State, February 14, 1994. 
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BEFORE THE BOARD OF SANITARIANS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of a rule pertaining 
co registration certificate 

NOTICE OF PROPOSED AMENDMENT 
OF 8.60.408 MINIMUM 
STANDARDS FOR REGISTRATION 
CERTIFICATE 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On March 26, 1994, the Board of Sanitarians proposes 

to amend the above-stated rule. 
2. The proposed amendment will read as follows: (new 

matter underlined, deleted matter interlined) 

"8.60.408 MINIMUM STANPARPS FOR REGIStRATION CERIIFICATE 
(1) and (1) (a) will remain the same. 
(i) etber ee~rses er et~~l me, be s~bet!t~tee irt lie~ ef 

elltese staeee abe'>e ~~en rewiew arte a~~reoal ef ellte bear~. 
Center for disease control correspondence course #3018-G. 
#3016-E or #3012-G will be accepted in lieu of a specific 
college microbiology course. 

(2) will remain the same. 
(3) The a~~lieant mHst be aoailable te ~artieipate fer 

an eral irtteEoiew after s~b~ittift! the a~~lieatieft fer 
re!istratien ana after passing the written exnminaeiert. The 
eE"al irtten ie• will be sehe~lea at a !:l:me ana plaee set by 
the eeara. h passing seere is 70%. 

(3) The sanitarian license must be disPlayed in a 
conspicuous place.• 

Auth: Sec. 37-40-203, MCA; IMP, Sec. 37-40-302, MCA 

REA80N: The amendments are being proposed in order to provide 
licensees wit:h specific guidance on substituted courses and to 
eliminate reference to an oral interview which was deleted in 
the 1993 general legislative session. 

3. Interested persons may submit their dat:a, views or 
arguments concerning the proposed amendments in writing to the 
Board of Sanitarians, Lower Level. Arcade Building, 111 North 
Jackson, P.O. Box 200513, Helena, Montana 59620-0513, to be 
received no later than 5:00p.m., March 24, 1994. 

4. If a person who is directly affected by the proposed 
amendments wishes to present his data, views or arguments 
orally or in writing at a public hearing, he must make writt:en 
request for a hearing and submit the request along with any 
comments he has to the Board of Sanitarians, Lower Level, 
Arcade Building, 111 North Jackson, P.O. Box 200513, Helena, 
Montana 59620·0513, to be received no later than 5:00p.m., 
March 24, 1994. 
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5. If the Board receives requests for a public hearing 
on the proposed amendments from either 10 percent or 25, 
whichever is less, of those persons who are directly affected 
by the proposed amendments, from the Administrative Code 
Committee of the legislature, from a governmental agency or 
subdivision or from an association having no less than 25 
members who will be directly affected, a hearing will be held 
at a later date. Notice of the hearing will be published in 
the Montana Administrative Register. Ten percent of those 
persons directly affected has been determined to be 16 based 
on the 163 licensees in Montana. 

BOARD OF SANITARIANS 
JOANNE CHANCE, CHAIRMAN 

BY:(;:?,~~ ~~ 
ANNIE M. B 0 , CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, February 14, 1994. 
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BEFORE THE BOARD OF PASSENGER TRAMWAY SAFETY 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of a rule pertaining 
to adoption of the ANSI 
standard 

NOTICE OF PROPOSED AMENDMENT 
OF 8.63.501 ADOPTION OF THE 
ANSI STANDARD 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On March 26, 1994, the Board of Passenger Tramway 

Safety proposes to amend the above-stated rule. 
2. The proposed amendment will read as follows: (new 

matter underlined, deleted matter interlined) 

"8.63.501 APOPTION OF THE &NSI SIANDARD (1) The board 
of passenger tramway safety hereby adopts and incorporates by 
reference the "American National Standard for Passenger 
Tramways · Aerial Tramways and Lifts, Surface Lifts, and Tows 
· Safety Requirements• (referred to herein as ANSI Standard) 
promulgated by the American national standards institute, 
incorporated, eft Jttly 16, 1982 (!'ttlslieae!:eft fttilM!e!' ANSI B77.l 
19821 ~eftded Beee~e!' 2, 1995 (ANSI B77.1a 1986), ~eftded 
Ua!'eft H, 1998 (NISI 877.115 1988~, ameftdec! Uareho 26, 1998 
(AIISI B'i!7.l 1998), in the yeg of 1992 (Publication number 
ANSI B77.l·J992l to the extent that said standard does not 
conflict with Montana statutory laws or these regulations. 

lZl The ANSI Standard establishes safety requirements 
for the passenger use of cables or ropes in passenger 
transportation systems, including reversible aerial tramways, 
detachable and fixed grip aerial lifts, surface lifts, and 
tows. 

lll Copies of the ANSI Standard text may be obtained 
from the Department of Commerce, Professional and Occupational 
Licensing Bureau, Board of Passenger Tramway Safety, Arcade 
Building, 111 North Jackson, Helena, Montana 59620·0407, upon 
request, at cost.• 

Auth: Sec. 23-2-721, MCA; IM£, Sec. 23-2-701, 23-2-721, 
MCA 

REA$0N: The amendment is proposed in order to adopt the latest 
version of the ANSI safety code. The 1992 version replaces 
all previous versions of the code, so the references to prior 
codes are being deleted. 

3. Interested persons may submit their data, views or 
arguments concerning the proposed amendments in writing to the 
Board of Passenger Tramway Safety, Lower Level, Arcade 
Building, 111 North Jackson, P.O. Box 200513, Helena, Montana 
59620-0513, to be received no later than 5:00p.m., March 24, 
1994. 
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4. If a person who is directly affected by the proposed 
amendments wishes to present his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit the request along with any 
comments he has to the Board of Passenger Tramway Safety, 
Lower Level, Arcade Building, 111 North Jackson, P.O. Box 
200513, Helena, Montana 59620-0513, to be received no later 
than 5:00p.m., March 24, 1994. 

5. If the Board receives requests for a public hearing 
on the proposed amendments from either 10 percent or 25, 
whichever is less, of those persons who are directly affected 
by the proposed amendments, from the Administrative Code 
Committee of the legislar.ure, from a governmenr.al agency or 
subdivision or from an association having no less than 25 
members who will be directly affecr.ed, a hearing will be held 
at a later date. Notice of the hearing will be published in 
the Montana Administrative Register. Ten percent of those 
persons directly affected has been determined to be 1 based on 
the 13 ski areas who have licensed passenger tramways in 
Montana. 

BOARD OF PASSENGER TRAI1WAY SAFETY 
KEVIN TAYLOR, CHAIRMAN 

/7 
BY: ,-'.A,~ f1, ·P4 

A&ifE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, February 14, 1994. 
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BEFORE THE BANKING AND FINANCIAL INSTITUTIONS DIVISION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed ) 
amendment of a rule pertaining ) 
to semi-annual assessments upon) 
banks, investment companies, ) 
and trust companies and the ) 
adoption of new rules estab- ) 
lishing fees for the approval ) 
of automated teller machines, ) 
and point-of-sale terminals ) 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
8.90.104 SEMI-ANNUAL ASSESS­
MENTS AND THE ADOPTION OF 
NEW RULES PERTAINING TO FEES 
FOR THE APPROVAL OF 
AUTOMATED TELLER MACHINES 
AND FOR THE APPROVAL OF 
POINTs- OF- SALE TERMINALS 

1. On March 16, 1994, at 10:30 a.m., a public hearing 
will be held in the downstairs conference room of the 
Department of Commerce building, 1424 - 9th Avenue, Helena, 
Montana, to consider the proposed amendment and adoption of 
rules pertaining to semi-annual assessments upon banks and 
other companies, and fees for automated terminals. 

2. The proposed amendment will read as follows: (new 
matter underlined, deleted matter interlined) 

"8.80.104 
Total assets 

(Million) 
0-1 

1-10 
10-50 

50-100 
over 100 

SEMI- ANNUAL 
Base 

0 
850 

1,795 
5,195 
7,695 

ASSESSMENT 
Plus rate/ 
Million 
.00085 
.000105 
.000085 
.00005 
.00003 

Over 
(Million) 

0 
1 

10 
50 

100 

Based upon this schedyle. and upon calculation of the semi­
annual value for the respective bank, the value shall be 
multiplied by the factor of 1.37 to determine the dollar fee 
assessment due the division of banking and financial 
institutions for the semi-annual period. rqunded to the next 
highest dollar. • 

Auth: Sec. 32-1-213, MCA; ~. Sec. 32-1-213, MCA 

REA$0N: The amendment to this rule is proposed in order to 
set fees to recover all of the costs of administering the 
program for the supervision of banks, trust companies, and 
investment companies. 

3. The proposed new rules will read as follows: 

"! fEES FOR THE APPROVAL OF AU'I'OMAIED TELLER MACHINES 
(1) The owner of the automated teller machine shall file 

a certificate with the commissioner of banking and financial 
institutions that contains the information required in 32-6-
304, MCA. A fee of $100 shall be paid to the division at the 
time the certification is submitted." 
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Auth: Sec. 32-6-401, MCA; IME. Sec. 32-6-304, MCA 

"!I FEES FOR THE APPROVAL OF POINT-Of-SALE TERMINALS 
(1) A fee of $100 shall be paid to the division at the 

time a merchant submits an application to the commissioner of 
banking and financial institutions demonstrating that the 
standards required by 32-6-305, MCA, are met." 

Auth: Sec. 32-6-401, MCA; !M£, Sec. 32-6-305, MCA 

REASON: The reason to establish these proposed rules is to 
cover the administrative and other costs related to these 
specific applications. 

4. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to th.e Banking 
and Financial Institutions Division, Room 50, Lee Metcalf 
Building, 1520 East Sixth Avenue, Helena, Montana 56920, to be 
received no later than 5:00p.m., March 24, 1994. 

5. Annie M. Bartos, attorney, has been designated to 
preside over and conduct the hearing. 

BANKING AND FINANCIAL 
INSTITUTIONS DIVISION 
DON HUTCHINSON, COMMISSIONER 

/-j il/ ' 
3 y : f 0 'i Ll !f--;> · ... tt:". 

ANNIE M.7BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, February 14, 1994. 
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BEFORE THE BANKING AND FINANCIAL INSTITUTIONS DIVISION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed ) 
repeal and adoption of rules ) 
pertaining to retention of bank) 
records and investment ) 
securities ) 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED REPEAL AND 
ADOPTION OF RULES PERTAINING 
TO RETENTION OF BANK RECORDS 
AND INVESTMENT SECURITIES 

1. On March 16, 1994, at 1:30 p.m., a public hearing 
will be held in the downstairs conference room of the 
Department of Commerce building, 1424 - 9th Avenue, Helena, 
Montana, to consider the proposed repeal and adoption of rules 
pertaining to retention of bank records and investment 
securities. 

2. ARM 8.80.103 and 8.80.105 are being proposed for 
repeal. Full text of those rules can be located at pages 8-
2346 through 8-2351, Administrative Rules of Montana. The 
authority and implementing section for ARM 8.80.103 is 32-1-
491, MCA and the authority and implementing section for ARM 
8.80.105 is 32-1-433, MCA. These rules are being repealed to 
implement House Bill No. 201, which is Chapter 395, Laws of 
1993. 

3. The proposed new rules will read as follows: 

"I RETENTION OF BANK RECORDS (1) There exists a 
schedule known as Bank Records Publication Appendix "A" that 
establishes the minimum period for retention of bank records 
other than those specified in 32-l-491, MCA. Bank Records 
Publication Appendix "A" is maintained by the commissioner of 
banking and financial institutions, and is updated yearly by 
the commissioner. Bank Records Publication Appendix "A" is 
henceforth incorporated as part of this rule. A copy of the 
most recent edition of Bank Records Publication Appendix "A" 
can be obtained from the Banking and Financial Institutions 
Division, 1520 East 6th Avenue, Lee Metcalf Building, Room 50, 
P.O. Box 200512, Helena, Montana 59620-0512. When a bank 
microfilms or photographs records in the regular course of 
business as permitted by 32-1-492 through 32-1-494, MCA, the 
retention period of the microfilm or photographs must be the 
same as specified in the Bank Records Publication Appendix "A" 
below. · 

(2) Banks must comply with all federal laws and 
regulations requiring specific retention periods for the 
records enumerated in those laws or regulations. All other 
state laws governing retention of personnel records, 
corporation records, etc. must be complied with. 

(3) If a bank does not maintain records set forth in 
Bank Records Publication Appendix "A", but maintains similar 
records with eauivalent information, the bank's records must 
be retained for the time specified within Bank Records 
Publication Appendix "A" as to the equivalent records. 

MAR Notice No. 8-80-17 4-2/24,94 
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(4) Records not covered by this rule or 32·1·491, MCA, 
are to be retained for a period of time determined appropriate 
by the bank's board of directors. Such retention periods 
determined appropriate shall be noted as a permanent part of 
the board's minutes.• 

Auth: Sec. 32·1·491, MCA; IME, Sec. 32·1·491, 32·1·492, 
MCA 

REASON: To establish minimum periods of time for banks to 
preserve or keep their records. 

"II INYESTMEN'l' SECUBIIIES ( 1 l The bank' s board of 
directors shall adopt an investment policy adequate for its 
bank. The policy shall include, at a minimum, circumstances 
relevant to those securities and investments the bank 
customarily owns or trades. 

(a) With an emphasis on quality, the policy should 
describe those securities preferred by the bank's board of 
directors, and how the securities will be managed to incur a 
minimum risk to the bank. 

(b) The bank's board of directors should formally 
approve those securities dealers with whom the bank does 
business. The bank's management should be familiar with the 
dealer's financial condition, abilities, and reputation in 
relation to the bank's needs. 

ic) The board of directors should conduct a periodic 
review of its bank's investment portfolio, to determine 
adherence to previously established investment goals and 
policies, and to value all of its bank's investments, 
including investments in mutual funds. The board of directors 
should closely observe its bank's activity in •repurchase 
agreements• and •reverse repurchase agreements• for any 
adverse effects upon the bank. 

(d) Information should be available in the bank's own 
credit files, or otherwise be readily accessible to bank 
management and examiners in sufficient detail to support a 
judgment that each issue in the portfolio is suitable for 
investment purposes. 

(2) Banks are permitted to underwrite issues of 
investment securities if the following conditions are met: 

(a) No bank having unimpaired capital and surplus of 
~ess than $5,000,000 shall underwrite or otherwise participate 
as principal in the marketing of securities, sxcept for the 
account of and upon specific instructions from its customer. 

(b) Banks that qualify to underwrite or participate by 
having unimpaired capital and surplus of $5,000,000 or 
greater, may do so with any securities that such banks could 
purchase for their own account. 

(c) Accounting and other records of trading in such 
securities must be separately maintained from accounting and 
other records relating to purchases of securities for the 
bank's own account. 

(3) Without regard to any limitation related to 
unimpaired capital and surplus, banks may invest in: 

1al obligations of the United States of Amer~ca, 
including those of its agencies and instrumentalities, that 
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are fully guaranteed as to principal and interest by the 
United States of America; 

(b) general obligations of any State of the United 
States of America; 

(c) obligations of public housing agencies issued 
pursuant to the United States Housing Act of 1937, as amended; 

(d) and with the approval of the commissioner of banking 
and financial institutions, newly created investment products 
issued by the U.S. treasury, federal agencies, and the state 
of Montana, as well as certain ather investment 
securities listed in Approved Securities Publication, Appendix 
"A". Approved Securities Publication, Appendix "A" lists all 
the investment securities that are approved for investment by 
banks chartered by the state of Montana. Approved Securities 
Publication, Appendix "A" includes specific requirements or 
limitations, if any, related to that scheduled and approved 
list of investment securities. Approved Securities 
Publication, Appendix "A" is maintained by the commissioner of 
banking and financial institutions, and is updated yearly by 
the commissioner. Approved Securities Publication, Appendix 
"A" is henceforth incorporated as part of this rule. A copy 
of the most recent edition of Approved Securities Publication, 
Appendix "A" can be obtained from the Banking and Financial 
Institutions Division, 1520 East 6th Avenue, Lee Metcalf 
Building, Room 50, P.O. Box 200512, Helena, Montana 59620-
0512. 

(<li Certain other types of securities are approved for 
bank investment. Although the respective issuers provide 
relatively intangible benefit to the people of Montana, they 
are deemed suitable from a public policy perspective. 
Securities issued by these organizations are also generally 
approved investments by one or more of the federal bank 
regulatory agencies. The issuers and the types of securities 
are also listed in Approved Securities Publication, Appendix 
''A". II 

Auth: Sec. 32-1-<!2<!, 32-1-433, MCA; IME, Sec. 32-1-<!2<!, 
32-l-433, MCA 

REASON: This rule is being proposed to implement House Bill 
~o. 201, which is Chapter 395, Laws of 1993. 

3. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to the Banking 
and Financial Institutions Division, Lee Metcalf Building, 
Room 50, P.O. Box 200512, Helena, Montana 59620-0512, to be 
received no later than 5:00p.m., March 24, 1994. 
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4. Annie M. Bartos, attorney, has been designated to 
preside over and conduct the hearing. 

BANKING AND FINANCIAL 
INSTITUTIONS DIVISION 
DON HUTCHINSON, COMMISSIONER 

BY: l~·f11 ';t/];f!.~ 
ANNI ~ BARTOS, CHIEF~UNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, February 14, 1994. 
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BEFORE THE BANKING AND FINANCIAL INSTITUTIONS DIVISION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of a rule pertaining 
to dollar amounts to which 
consumer loan rates are to be 
applied 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
8.80.307 DOLLAR AMOUNTS TO 
WHICH CONSUMER LOAN RATES 
ARE TO BE APPLIED 

TO: All Interested Persons: 
1. On March 16, 1994, at 10:00 a.m., a public hearing 

will be held in the downstairs conference room of the 
Department of Commerce building, 1424 · 9th Avenue, Helena, 
Montana, to consider the proposed amendment of the above­
stated rule. 

2. The proposed amendment will read as follows: (new 
matter underlined, deleted matter interlined) 

" 8 . 8 0 . 3 0 7 DOLLAR AMQYNTS TO WHICH CONSUMER LOAN RATES 
ABE TO BE APPLIED (1) The dollar amounts in the following 
statutory sections are changed to the new designated amounts 
as follows: 

Authority Stated Am9unt 

Section 32-5-201(4) $1,000.00 
Seetiea 32 5 302(3) $ 309.00 

$1,999.99 
$2,590.09 

Section 32-5-306(7) $ 300.00 
Auth: Sec. 32-5-104, MCA; IM£, Sec. 

32-5-301 32·5-302. 32-5-306, MCA 

Changed 
Designated AmoUnt 

$1,599.99 $1.600.00 
$ 459.09 
$1,599.99 
$3,759.99 
$ 450.99 s 480.00" 
32-5-104. 32-5-201. 

REASON: These amendments are needed because section 32-5-
104, MCA, mandates that certain dollar amounts in Title 32, 
chapter 5 be changed from time to time in response to changes 
in one of the U.S. Consumer Price Indexes, and that the dollar 
amount changes are to be announced by rule. The reference 
consumer Price Index has changed a sufficient amount to 
require amendments to ARM 8.80.307. In addition, this 
imolements the deletion of section 3 of 32-5-302, MCA, as 
required by the 1993 amendment of Chapter 198. 

3. Interested persons may submit their data, views or 
arguments concerning the proposed amendment either orally or 
in •t~riting at the hearing. Written data, views or arguments 
may also be submitted to the Banking and Financial 
Institutions Division, 1520 East 6th, Room 50, Helena, Montana 
59620, to be received no later than 5:00p.m., March 24, 1994. 
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4. Annie M. Barcos, attorney, will preside over and 
conduct the hearing. 

BANKING AND FINANCIAL 
INSTITUTIONS DIVISION 
DON HUTCHINSON, COMMISSIONER 

I .. /--..._ _... 
BY: -' 1 '.i -'':-f--n. (,.'. 

ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M _.,- BARTOS, RULE REVIEWER 

Certified to the Secretary of State, February 14, 1994. 
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BEFORE THE BANKING AND FINANCIAL INSTITUTIONS DIVISION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter o! the proposed 
amendment of rules pertaining 
to investigation responsi· 
bility, application procedures ) 
and requirements for a certifi·) 
cate of authorization for a ) 
state chartered bank, for ) 
assuming deposit liability of ) 
any closed bank, the merger of ) 
affiliated banks, and the ) 
establishment of new branch l 
banks and the adoption of new l 
rules concerning discovery and l 
hearing procedures, and an ) 
application requirement ) 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT OF 
8.87.202, 8.87.204, 8.87. 
301, 8.87.302, 8.87.303, 
8.87.304, 8.97.305, 8.37. 
501, 8.87.601, 8.87.701; AND 
THE ADOPTION OF NEW RULES 
FOR DISCOVERY AND HEARING 
PROCEDURES AND A REQUIRED 
PRO FORMA STATEMENT IN NEW 
BANK APPLICATIONS 

l. On March 16, 1994, at 3:00p.m., a public hearing 
will be held in the downstairs conference room of the 
Department of Commerce building, 1424 · 9th Avenue, Helena, 
Montana, to consider the proposed amendment and adoption of 
rules pertaining to the activities of the State Banking Soard. 

2. The proposed amendments will read as follows: <new 
matter underlined, deleted matter interlined) 

"8.97.202 INVESTIGATION RESPONSIBILITY (l) The board 
hereby authorizes the aireeeer, the eemmiesiefter sf !~ftafteial 
iAs!it~eiefts commissioner of banking and financial 
institutions and examining personnel of the financial ~ 
divisiQn to gather, at the board's direction, all available 
information relative to an application. Information so 
gathered must be reported to the board in such form and in 
such manner as the board directs. The direeter commissioner 
of banking and financial institutions is also authorized to 
make, or cause to be made, such investigations as he may 
determine are warranted under the circumstances existing and 
must make the information obtained available eo the board." 

Auth: Sec. 32·1·203, MCA; lMR, Sec. 32·1·203, MCA 

REASON: This amendment is being proposed to implement House 
Bill No. 201, which is Chapter 395, Laws of 1993. 

"8.67.204 AP£>LICAIION PROCEPURE FOR A CERTIFICATE OF 
AUTHORIZATION FOR A STAIE CHA&TEREP BANK (l) ~ ~ or 
more individual incorporators desiring to organize a bank 
shall file with the deJ!Iartmefte ef eel\tr:e!!ee commissigner of 
banking and financial institution@ an application to the state 
banking board for a certificate of authorization for a state 
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chartered bank. Said application shall be signed by each of 
the incorporators, sworn to before an officer authorized by 
the laws of this state to administer oaths and contain the 
following information in addition to any other information as 
may be required pursuant to part 2 and 3 of chapter 1, Title 
32, MCA: 

(al through (2) will remain the same. 
(3) The proposed articles of a~~eement incorporation 

shall be submitted with the application for a certificate of 
authorization. 

(4) In the event that an application is incomplete in 
any respect or if additional information is required, the 
applicants will be so notified by the Eiepar'elftene qivision of 
banking and financial institutions and allowed up to sixty 
(60) days in which to perfect the application or provide 
additional information. An extension of this sixty (60) day 
period may be obtained from the department by showing good 
cause why it should be so extended. 

(SJ The form for applying for a certificate of 
authorization (FD-2l may be obtained from the Commissioner of 
Banking and Financial Institutions, Depal!'elftent e! Celftlfte~ee, 
1124 9eft hoentle 1520 East Sixth Avenue. Room 50. P.O. Box 
200512. Helena, Montana 59620~.· 

Auth: Sec. 32-1-203, MCA; IME, Sec. 32-1-203, MCA 

REA$0N: This amendment is being proposed to implement House 
Bill No. 201, which is Chapter 395, Laws of 1993. 

"8.87.301 PERSUASIVE SHOWING OF REASONABJ,E PUBLIC 
NECESSITY AND DEMAND (1) through (2) (f) will remain the same. 

(g) the adequacy of the services being provided by 
existing banks compared to the needs of residents and the 
services to be offered by the proposed bank, incluqin~ a 
qetailed list of banking services that will be offereq the 
community to be served by th~ new bank; 

(h) through (m) will remain the same." 
Auth: Sec. 32-1-203, MCA; IM£, Sec. 32·1-203, MCA 

REA$0N: This amendment is proposed to provide additional 
information necessary to establish reasonable public necessity 
for a new bank. 

"8.87.302 MANAGEMENT OF PROPOSED BANK (1) Direeters. 
To establish reasonable assurance that the bank will be safely 
and soundly operated as required by see~~ea 32-1-203, MCA, and 
recognizing that the ultimate responsibility for management of 
a bank reposes in its board of directors, the banking board 
will not order the direeEe~ commissioner of banking and 
financial institutions to issue a certificate of authority to 
a proposed bank if the board finds that any one or more of the 
proposed directors of the new bank has questionable moral 
character or lack of financial integrity and, therefore, does 
not command the confidence of the community in which the 
proposed bank is to be located. 

i2l MaHa~tH~ effieer. In the event that the application 
for a state bank :harter does not include the name and 
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qualifications of the proposed managing officer, the board 
will direct that if a charter is to be issued for the proposed 
bank it shall be conditioned upon the submission of the name 
and qualifications of a proposed managing officer to the 
deflai!'EII'Iertt of eoll'lftteree division of banking and financial 
institutions at least sixty (60l days prior to the opening of 
the bank and that the aef)artll'leae of e~eree division of 
banking and financial institutions find said proposed managing 
officer unobjectionable." 

Auth: Sec. 32-1-203, MCA; IM£, Sec. 32-1-203, MCA 

REA$0N: This amendment is being proposed to implement House 
Bill No. 201, which is Chapter 395, Laws of 1993. 

"8.87.303 CAPITAL APEOUAGY OF PROPOSED NEW BANKS The 
applicant must provide a reasonable assurance that the 
proposed new bank will have adequate initial paid-in capital 
sufficient to accomplish the following: 

(1) and (2) will remain the same. 
(3) Provide protection for depositors' funds to the same 

extent that the average of all insured commercial banks in the 
UBieea Seates proposed bank's peer group provide~ capital 
protection, measured by the most current aatieaal peer group 
data available on total capital accounts and reserves as a 
percentage of total assets. The proposed bank's reasonably 
estimated total assets at the end of its first three years of 
operation shall be the basis upon which this standard shall be 
projected. 

( 4 l will remain the same. " 
Auth: Sec. 32-1·203, MCA; lM£, Sec. 32-l-203, MCA 

REASON; This amendment is necessary to more closely relate 
the capital requirements of a new bank to that developed and 
generally necessary for banks in its peer group, being those 
banks with similar size and operating characteristics located 
in or near Montana. 

"8 . B 7 . 3 04 BANKS F, D, I. C. INSURJ.\NCE REQUIRED ( 1 l To 
comply with seetiea 32-1·203, MCA, it has been determined by 
the state banking board that it is in the public interest to 
require all commercial banks to be accepted by the federal 
deposit insurance corporation for the insurance of deposits. 
The board will not order the direeeer ef ehe ee~aremeae ef 
eommeree commissioner of banking and financial institutions to 
issue a certificate of authorization to a proposed new bank 
unless: 

(a) the eef)are!l'lefte divisign of banking and financial 
institutions has received official notice that Che proposed 
bank has been accepted for insurance of deposits; or, 

(b) the ee~are!l'le8t Qivisign gf banking 0nd financial 
institutions has received satisfactory assurance from the 
F.D.I.C. or the federal reserve bank of Minneapolis that the 
proposed bank will be accepted for insurance when the 
proponents comply with certain stated minor requirements 
imposed by ::he F.D.I.C. Such •minor requirements" must be of 
a type and character which the board determines can be 
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promptly complied with by the proponents without serious 
difficulty." 

Auth: Sec. 32·1·203, MCA; IME, Sec. 32·1-203, MCA 

REASON: This amendment is proposed to implement House Bill 
No. 201, which is Chapter 395, Laws of 1993. 

"8.87.501 STATE BANK ORGANIZED FOR PURPOSE OF ASSUMING 
D~POSIT LIABILITY OF ANY CLOSED BANK (ll through (3) will 
remain the same. 

(4) Details of the proposed purchase along with a copy 
of the purchase and assumption agreement and an application 
fee of $1,500 will be submitted to the ae~ar~men~ givision of 
Ognking and financial institutions prior to submitting a bid 
for the closed bank. 

(5) will remain the same.• 
Auth: Sec. 32-l-204, MCA; IM£, Sec. 32-1-204, MCA 

REA$0N: This amendment is being proposed to implement House 
Bill No. 201, which is Chapter 395, Laws of 1993. 

"8.87.601 APPLICATION PROCEDQRE FOR APPROVAL TQ MERGE 
AFFILIATED BANKS (1) will remain the same. 

(2) Applicant banks shall publish notices of intent to 
merge or consolidate. This notice shall be published in a 
newspaper of general circulation in the community or 
communities where the banking offices of all the merging banks 
are located, or if there is no such newspaper in the 
community, then in the newspaper of general circulation 
published nearest thereto. Publication shall be made at least 
once a week on the same day for five consecutive weeks, and, 
when published in a daily newspaper, one additional 
publication shall be made on the thirtieth day from the date 
of the first publication. The application shall be mailed or 
delivered to the aeparemen~ ef eeMMeree division of banking 
ang financial institutions not more than thirty (30) days 
subsequent to the first publication of notice. 

( 3 l through (h) ( i v) will remain the same . 
(4) An application fee of two thousand dollars ($2,000) 

plus two hundred ($200) for each bank involved in the merger 
shall be paid to the s~a~e ef Mefteafta division of banking and 
financial institutions at the time of application and 
thereafter shall not be refunded in whole or in part. 

(5) If an application is incomplete in any respect, or 
if additional information is required, the applicants will be 
so notified by the department and allowed up to thirty (30) 
days in which to perfect the application or provide additional 
information. An extension of this thirty (30) day period maY 
be obtaineg from the division of banking and financial 
institutions by showing goog caMse why it should be so 
extended. ~er ~eea ea~se, tThe state banking board may delay 
processing, including extending the comment period, fat good 
~- Processing will be completed no earlier than the 15th 
day, nor generally not later than the 45th day, following the 
date oi the last required puolicat~on o~-~et±~e. 

(6) will remain the same. 
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(7) The applications shall be in letter form addressed 
to the State Banking Board, c/o Commissioner of Banking and 
Financial Institutions, De~a:FeateHt et Co~mte.ee, 1520 East 
Sixth Avenue, Lee Metcalf Building, Room SO, P.O. Box 200512, 
Helena, Montana 59620·~ ~-

(8) will remain the same." 
Auth: Sec. 32·1-203, MCA; IM£, Sec. 32-1-371, MCA 

REA$0N: This proposed amendment is necessary to implement 
House Bill No. 201, which is Chapter 395, Laws of 1993. 

"8.87.701 APPLICAIION PROCEDURE FOR A CE&TIFICAIE Qf 
AtliHORIZAriON TO ESTMLISH A NEW BRANCH ( l) An existing 
state-chartered bank shall file with the aepa:Ft~ftt ef 
eommeFee division of banking and financial institutions an 
application to the state banking board for certificate of 
authorization to establish and operate a new branch bank. 

(2) The applicant shall publish notice of intent to 
establish a branch bank. This notice shall be published in a 
newspaper of general circulation in the community or 
communities where the main office of the bank and proposed 
branch bank are located, or, if there is no such newspaper in 
the community, then in the newspaper of general circulation 
published nearest thereto. Publication shall be made at least 
once a week on the same day for five consecutive weeks, and 
when published in a daily newspaper, one additional 
publication shall be made on the thirtieth day from the date 
of the first publication. The application shall be mailed OJ~ 
delivered to the ae~aFtmeHt of eemmeree diyision of banking 
and financial institutio~ not more than thirty (30) days 
subsequent to the first publication of notice. 

(3) through (4) will remain the same_ 
(5) In the event that an application is incomplete in 

any respect, or if additional information is required, the 
applicants will be so notified by the department and allowed up 
to thirty (30) days in which to perfect the application or 
provide additional information. An extension of this thirty 
(30) day period may be Obtained frOm the ee~aremeHt division 
of banking and financial institutions by showing good cause 
why it should be so extended. The state banking board may 
delay processing, including extending the comment period, for 
good cause. Processing will be completed no earlier than the 
15th day, or generally not later than the 45th day, following 
the date of the last required publication. 

(6) will remain the same. 
(7) The form for applying for a certificate of 

authorization may be obtained from the Commissioner of Bankina 
~ Financial Institutions, Depere~efte et Gemmeree, 1520 East 
Sixth Avenue, Lee Metcalf Building, Room so, P.O. Box 200512, 
Helena, Montana 59620-~ ~-

( 8) will remain the same. " 
Auth: Sec. 32-l-202. 32-1-203, MCA; IMf, Sec. 32-1-203, 

32-1-372, MCA 

REA$0N: This amendment is being proposed to implement House 
Bill No. 201, which is Chapter 395, Laws of 1993. 
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3. The proposed new rules will read as follows: 

"I PROCEDURAL RULES FOR DISCOVERY AND HEARING (11 The 
state banking board adopts and incorporates the attorney 
general's model rules by reference, as stated in ARM 1.3.101 
through ARM 1.3.234, with the exceptions set forth in ARM 
8.2.104, ARM 8.2.105 and ARM 8.2.106. Prehearing discovery 
procedures shall be allowed in the same manner as specified 
under the Montana Rules of Civil Procedure relative to 
district court actions. The time periods established in 
discovery may be shortened at the discretion of the board." 

Auth: Sec. 32-1-205, MCA; IMP, Sec. 32-1-205, MCA 

"II PRO "'0RMA STATEMENT (1) An operational projection 
shall be submitted as part of the application for new bank 
charters, in order to show that the new bank will remain 
solvent while meeting the requirements set forth in ARM 
8.87.303. The pro forma statement will include, at a minimum: 

(a) a projected three-year comparative balance sheet and 
income projection, 

(b) information on start-up costs, including legal fees, 
and other costs that may be amortized, and 

(c) costs associated with fixed assets and their 
maintenance. 

(2) The statement will reasonably estimate the volumes 
of business the new bank anticipates in the first three year 
period, and will show its reasons for believing it will 
develop such business aggregates." 

Auth: Sec. 32-1-203, MCA; IMe. Sec. 32-1-203, MCA 

REASON: To provide reasonable assurance that the new bank 
will be solvent. 

4. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to the Banking 
and Financial Institutions Division, Room 50, Lee Metcalf 
Building, 1520 East Sixth Avenue, Helena, Montana 59620, to be 
received no later than 5:00p.m., March 24, 1994. 

5. Annie M. Bartos, attorney, will preside over and 
conduct the hearing. 

ANNIE M. BARTOS 
RULE REVIEWER 

BANKING AND FINANCIAL 
INSTITUTIONS DIVISION 
DON HUTCHINSON, COMMISSIONER 

/' 
/ i 

aY, , >Juv lf-t, :&u4 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, February 14, 1994. 
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BEFORE THE DEP.~TMENT OF LABOR .~D INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the proposed 
adoption of new rules and 
repeal of existing rules, 
concerning claims for unpaid 
and underpaid wages, and 
calculation of penalties 

TO ALL I~TERESTED PERSONS: 

NOT:CE OF PUBLIC HEARING ON 
PROPOSED ADOPTION OF NEW RULES 
I THROUGH XIX AND REPEAL OF 
24.16.7501 AND 24.16.7502 

1. On March ~8, 1994, at 10:00 a.m., a public hearing 
will be held in the first f:oor conference room at the Walt 
Sullivan Building (Dept. of Labor Suildingi, 1327 Lockey Street, 
:1elena, Montana, to consider the adoption of procedural and 
substantive rules concerning claims for unpaid and underpaid 
waaes, and ~he repeal of certain existing rules on the same 
subJeCt. 

The Department of Sabor and Industry wi~l make reasonable 
acc::ommodat:.ions for oersons ·,.;i;:h jisabilit:.ies who •,.;ish ~o 
;ar~:cipate in ~~is pUblic hearing. !f you request an accommo­
d~~lcn, contacc the :Jepart.~ent by net later t;.!1an 5:00 9.:-n., 
''<arc!l :4, 1994, to adv~se :.~s of the :1aeure of ::he accommodat~::!; 
t~at vou need. Please cont.ac': :.he C:molovm~nt. R~lations Di\ri-
Slon, · Attn: Ms. Debbie Long, P.O.- Sox 1728, Helena, MT 
53624-1728; teleohone (406) 444-5600; TDD I40Gi 444-~549; fa:' 
'.406) 444-4140. -

2. The Decartment of Labor and Industry pr::l;>oses ::o a:..:ic·rc 
:-tew r-ules as fol-lows: 

NEW RULE I ?TJRPOSE :"hese rules are de:o ~ ·:"r,en ·c, 1ef ine 
t~r~s used ~~ ~he wage and hour claims process, t.o sscablish 
crocedures for administering claims and calculating scatutory 
penalties and to provide ;or relief in c~e evenc a par~y do~s 
~c~ ~eceive an item sent to them by ~ail . 
.1\.U':'H: Sec. 39-3-202 and 39-3-403. MCA IMP: Sec. 39-3-202 and 
39-3-403, MCA 

NEW iWLE II DEFINITIONS (1) "Adverse decision" means a 
decision by the department, a hearings officer or the 3oard that 
:s not favorable to =he party who wishes to have the decision 
reviewed. 

(2) ''Board" means the Soard of Personnel Appeals, and has 
the same meaning as provided by 39-3-201, MCA. 

(3) "Commissioner" means the Commissioner of Labm:, and 
has the same meaning as provided by 39-3-201, MCA. 

(4) "Cay" means a calendar day. 
(5) "Deoartment" means the Department of Labor "'nd 

Industry, and.'las the same meaning as provided by 39-3-201. MC'L 
(6) 11 De':er-mination" means: a decision by ~!le depa.rr.~.ent 3s 
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to the mer ts of a cla~m, which states the amount of wages and 
penalty ( i any\ owed by the employer ~·::> the employee. 

(7) Employ" has the same meaning as provided by 39-3-201, 
MCA. 

(8) "Emp~oyee" has the same meaning as provided by 39-3-
201, MCA. 

19) "Employer" has the same meaning as provided by 39-3-
201, MCA. 

(10) "Formal hearing" means a contested case, held by a 
department hearing officer, pursuant to Title 2, chapter 4, part 
5, MCA. 

(11) "Penalty" means the statutory penalty provided by 39-
3-2 06, MCA, which is assessed by the department against the 
employer and which is paid to the employee in addition to the 
wages owed. 

ll2l "Redetermination" means an informal review by the 
department, based upon new or additional information supplied by 
a party who has received an adverse determination. 

(13) "Wages" has the same meaning as provided by 39-3-201, 
MCA. 
AUTH: Sec. 39-3-202 and 39-3-403, MCA IMP: Sec. 39-3-202 and 
39-3-403, MC.l\ 

NEW RULE 
SMPLOXMENT ( l l 
205, MCA. 

I I I "-CCRUAL OF C:LAIMS UPON SEPARATION ?ROM 
Claims accrue in che manner specified by 39-3-

I 2) ?or the purtJose of construing 3 9-3-205, MCA, any 
reason that an employer gives when firing an employee 
const:it.utt!s firing c~e employee 11 fOr cause'. 

'.3) ;;'or che purpose of construing 39-3-205, MCA, payment 
of wages is considered to be 11 immediate. 11 if the wages are paid 
to the employee by the earlier of the close of business or =our 
hours f~om the sime the employee is ~otified that the employee 
has been fired. 
AUTH: Sec. 39-3-202, MCA IMP: Sec. 39-3-205, MCA 

NEW RULE :v COMPUTATION OF TIME PERIODS (l) In computing 
any period of time prescribed or allowed by these rules or any 
applicable stat~te, t~e day of t~e act, event, or default after 
wnich the des~gnaced time period begins to run is noc to be 
:.ncluded. TC!e lase day of the period so computed is to be 
included, unless it is a Saturday, Sunday, or a legal holiday, 
in which event che period runs until the end of the next day 
which is not one of t!"le aforementioned days. A half hoi.iday is 
not a holiday, buc is considered as a regular day. 

( 2) For the tm~-oose of these r~les, an item sent to :he 
deoartment is ~~meiv if it is either oosc~arKed ::>r received bv 
t:h;, department by -not lacer chan the lase day of the time 
period. 

(3) An item which does not have a postmark is considered 
received as of the date ~t is date-stamped by the department . 
. >..UTH: S<=c . 3 9- 3- ~ 0 2 and 3 9- 3 -4 0 3 , MCA IMP : Sec . 3 9- 3- 2 0 2 and 
3 9- 3-4 0 3 . MC'\. 
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NEW RULE V FACSIMILE FILINGS (l) Any document ~equired 
or allowed to be filed with the department may be filed by means 
of a ~elephonic facsimile communication device (fax). 

(2) Filings with the department by facsimile are subject 
to the following conditions: 

(a) a filing must conform with all aoolicable rules, 
except that only one copy of a document need be filed by 
facsimile even when multiple copies otherwise would be required; 

(b) if a document is received after 5:00 o.m. Mountain 
Time, the date of filing of that document, for purposes of these 
rules, will be the date of the next regular work day; and 

(c! the original document and any copies must be received 
by ~he department within 5 days of the facsimile t~ansmittal or 
the filing will not be recognized as timely. 

(3 I The failure, malfunction, or unavailability of 
facsimile equipment does not excuse a party from the 
requirements of timely filing . 
. l>.UTH: Sec. 39-3-202 and 39-3-403, MCA IMP: Sec. 39-3-202 and 
39-3-403, MCA 

NEW RULE VI FILING A CLAIM 11) Wage claims may be filed 
whenever an employee has not received wages that are due. These 
wages can be, but are not ::..i.m:.ted to, vacation pay, overtime 
pay, or regular wages. 

(21 A claim may be :iled by: 
(a) the employee; 
\b) che estate of an employee: or 
(c) an authorized representative of the commissioner, on 

behalf of an employee or g~oup of employees. 
(3) A claim must be reduced to writing on the :arm 

f·,..r:'.ished by !:he :ommissioner and signed by the person mak~:1g 
the claim. 

(4) Waae claim forms can be obtained from the Labor 
Standards 3ureau, Employment Relations Division, Department of 
:.,abor and Industry, either in person, by telephone. or by mail. 
The st~eet address of the labor standards bureau is 1305 
Prospect Ave, Helena, Mor-tana. The mailing address is P.O. 3ox 
:728, Helena, Montana 59624-1728. The ~elephone number is 406-
4-!4-5600. 

(5) Field investiga~::ions commenced :Oy t:he commissioner 
:1eed not :Oe on the form referenced above. 
AUTS: Sec. 39-3-202 and 39-3-403, MCA :MP: Sec. 39·3-211, MCA 

:-lEW RULE '!!I EMPLOYEE'S FA,ILURE -:'0 !?ROVIDE INFORMATION 
(l) If an employee fails to provide ~nformation requested 

bv the deoartment within time frames specified by the 
d~oartment, "the deoartment may dismiss the claim. 
AuTH: Sec. 39-3-202 and 39-3-403, MCA IMP: Sec. 39-3-210, MCA 

NEW RULE '!III EMPLOYER RESPONSE TO r;;;,.AIM (1) A claim is 
commenced when a letter is mailed to the employer by the 
commissioner notifying the employer of the claim. 

(2) An employer muse file a 'llritten response to 3. claim. 
The response must eit!".er be on the f:orm provided by the 
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depart~e~t or 9resented in a similar for~at. 
(3) To be timely, the employer's written response must be 

mailed or delivered to the department by the date specified by 
che deparsmenc. The department may, at its discretion, and for 
good cause shown, allow additional time for response. 

(~) Failure of t.he employer to timely respond to a claim 
will ::-esult in the e:-.try of a dec.ermination adverse to the 
employer. 
AUTH: Sec. 39-3-202 and 39-3-403, MCA IMP: Sec. 39-3-210, MCA 

NEW RPLE :x DETESMINATJCN 
of the tlme tor an employer 
department will make a written 
penalsy owed, if any. 

(1) Following the expiration 
to respond to a claim, the 

determination of the wages and 

(2) A copy of the written determination will be mailed to 
each party and attorneys of record at their last known address. 

(3) A party who receives an adverse decision may request 
either a redetermination or a formal hearing. The request must 
be in writing and specify whether a redetermination or a hearing 
is reouested. 
AUTH:. Sec. 39-3-202 and 39-3-403, MCA IMP: Sec. 39-3-209, MCA 

NE'I'I RULE X REQUEST fOR REDETERMINATION (1) .A parsy who 
has received an adv~rse decision may =equest a redecerminat~on. 

(2) The =equest for a redetermination muse be made within 
15 days of she date the determination is mailed. The request 
for a rede-:erminacicn muse be in writina and .include new or 
additional infor:nation ::-elevant to the iss;:;eisl i:1 disoute. The 
r~quest ~usc include che new informat~on which che department is 
::o consider. 

(3) After ::-eceiv1~g a t~mely request for a redetermination 
wh1ch includes new or additional informacion, the department 
will issue a wri c ten ::-edetermination and mai 1 a copy to the 
parties. 

(4) The department will only issue one redetermination for 
each party who has received an adverse decision. 
AUTH: Sec. 39-3-202 and 39-J-403, MCA IMP: .Sec. 39-3-209, MCA 

NEW ~UL~ XI ~EQUEST FOR FQR~AL HEARING (1) A party who 
has received an adverse decision f:::-om a compliance specialist 
may request a formal hearing within 15 days ::>£ the date either 
the deterninat:on or c!'le redetermination is mailed or ser·1ed 
upon the party. 

(2) .; request for a formal hearing must be in writing, 
mailed as specified in the adverse decision, and include the 
follmnng: 

(a) the name and address of the r~qu~sting party; 
:bl the name and address of the opposing parsy; and 
(c) a statement that the par~y desires a hearing. 
(3) upon recei•1ing a timely, ·.;ritten request for a formal 

hearing, the decartmenc will commence contested case 
proceedings. Any ~uestion as to ·.vhether the request is timely 
will be r9solved by the 3oard of ?erscnnel Appeals. 
AUTH: Sec:. 39-3-202 and 39-3-403, MCA IMP: Sec. 39-3-216, MC.; 
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NEW RULE XII DEFAULT ORDERS AND DISMISSALS il) A default 
order will be issued if the employer fails tc :imely file a 
wr~tten response to the determination. 

(2) The default order will specify the amount owed by the 
employer to the employee as wages and penalty. 

(3) A dismissal will be issued if the employee fails to 
timely file a written response to a determination or if no merit 
is found to the claim. 

!4) Appeals of default orders and dismissals must be made 
in writing ·..tithin 15 days of the date the default order or 
dismissal was mailed or served upon the requesting oarty. The 
aoard is the body that hears appeals of default orders. 
AUTH: Sec. 39-3-202 and 39-3-403, MCA IMP: Sec. 39-3-216, MCA 

NEW RULE XIII REQUEST fOR RELIEF IF MAIL IS NOT RECEIVED 
(1) A party which alleges that it did not receive timely 

notice by mail of the claim, determination or hearing process 
provided by these rules has the burden of proof of showing that 
the party ought to be granted relief. The party seeking relief 
must present clear and convincing evidence to rebut the 
statutory presumption contained in 25-1-602, MCA, that a letter 
duly directed and mailed was received in the regular course of 
the mail. 

!2) All questions regarding alleged non-receipt of mai~, 
cr whe~~er a ~equest for ~ redecermination, requesc for a for~al 
hearing, or an appeal · .... r~.s ci.mely ~ade ;nust be resolved by t.he 
aoard. 

( 31 Once a ju.dgmem~ i.s issued by a Distric!: court 
concer:"ling a decision, any r.equest for reL.ef :nust be direc!:.ed 
c8 c~e Dist=ic~ Court by a party {not the jepartrnent on behalf 
of a ~arty! pursuant to the Rules of Civil Procedure and be in 
:he :orm re~~ired by the District Court . 
. ".UTH: Sec. 39-3-202 and 39-3-403, MCA IMP: Sec. 39-3-:Z16, MCA 

NEW RUL:;; x:v APPEAL OF <"ORMAL HEARING I. 1 I .1\.ppeal of a 
formal !-,earing order is made to the Soard. A party . .,ho has 
received an adverse decision may request an appeal. 

(2) The time period in which to make an appeal is within 
lS days of ~he date t:he decision of the hearing of:icer is 
mailed. The appeal must identify where the appealing party 
alleges ~he :1earing officer was in error. '!he appeal must be 
f :.led with the Board of l?ersonnel Appeals, ? . 0. Box :7 2 8, 
Helena, MT 39620 . 
. O.UTH : Sec . 3 9-3-2 0 2 and 3 9- 3-4 0 3 , MCA IMP : Sec . 3 9- 3 -217, MCA 

NEW RULE XV PENALTY WHEN PAYMENTS ARE MADE PRIOR TO 
~ETERMINATICNS AND SUBSEQUENT TO DETERMINATIONS (1) In cases 
·.,here the wages claimed are paid by the employer either before 
or after receipt of the initial letter commencing the claim [NEW 
RULE VIE .: 1)] and prior co the issuance of a determination, no 
oenaltv will be imoosed unless any of the special circumstances 
described in ~NEW RULE XVI] apply. 

121 :n cases ·..there ~ayment made either before or after 
receipt of :~e firsc le~ter does ~ot resolve the claim and a 
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determination is made finding that additional wages are due, a 
penalty will be calculaced only on the balance determined still 
d~e to the employee, unless any of the special circumstances 
described in [NEW RULE XVI] apply. 

(3) Money paid pursuant to a determination or 
redetermination will not be disbursed prior co the running of 
appeal periods unless the department is notified in writing that 
payment resolves the claim. 

(4) Maney paid pursuant to a determination but paid under 
protest or in other than free and clear manner will be· deposited 
in the department trust account pending disposition. Payments 
made in this manner may be subject to the full penalty allowed 
in 39-3-206 MCA. 
AUTH: Sec. 39-3-202 and 39-3-403, MCA IMP: Sec. 39-3-206, MCA 

NEW RULE XVI SPECIAl- CIRCUMSTl\NCES JUSTIFYING MN{IMUM 
PENALTY (ll The following conduct by the employer constitutes 
'special circumstances that justify the imposition of the maximum 
penalty allowed by law: 

(a) the employer fails to provide information requested by 
the department and/or does not cooperate in the department's 
investigation of the wage claim: 

(bJ there is substantial credible evidence chat the 
~mployer's payroll records are falsified or intentionally 
:nisleading; 

(CJ the employer has previously violated similar wage and 
hour statutes within three years prior co the date of filing of 
the wage claim; or 

(d) the employer has issued an insufficient funds 
;:>aycheck. 

(2) zxcepcions may be made in instances where the employee 
has failed to provide records or information necessary for the 
;mployer to make final payroll calculation and issue the final 
paycheck. 

(3) The maximum penalty is mandatory under the above 
circumstances and may be reduced only upon the written mutual 
agreement of ~he parties and the department. 
AU7H: Sec . 3 9- 3 - 2 0 2 and 3 9 • 3-4 0 3 , MC_l\. IMP: Sec. 3 9-3- 2 0 6 , MCA 

NEW RUL~ XVII PENALT~ ?OR MINIMUM WAGE AND OVERTIME CLAIMS 
(1) <or determinacior.s involving minimum wage and overtime 

t~at are filed on or after October l, 1993, penalties are 
calculated as follows: 

(a) a penalty equal to 110,. of the '"'ages determined to be 
due to the amployee will be imposed in all determinations issued 
by the department; but 

(b) if none of the soecial circumstances of [NEW RULE XVI] 
apply the department will ~educe the penalty to 55% of the wages 
det;~mined to be due provided the employer pays the wages found 
due in the time period 3pecified in the determination as well as 
a penalty ;qual to 55% of that amount. 

(2) The penalty calculated according to this rule may be 
::-educed only upon the mutual agreement of t~e parties and che 
depar':~e:1t. 
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(3 I C~airr.s for minimum wage and overt!..me filed against 
employe=s covered ~y provisions of :he Fair Labor Standards Act 
will be subjecc co the penalty provisions of that act. 
AUTH: Sec. 39-3-202 and 39-3-403, MC.l>, rME': Sec. 39-3-206, MCA 

NEW RULE XIII PENALTY FOR CLAIMS INVOLVING OTHER KINDS OF 
COMPENSATION (1) For determinations involving claims filed on 
or after October 1, 1993, if none of the special circumstances 
of [NEW RULE XVI] apply, penalties are calculated as follows: 

(a) a penalty equal to 55% of the wages determined to be 
due to the employee will be imposed in all determinations issued 
by the department; but 

(bl the department will reduce the penalty to 15% of ~he 
wages determined to be due if the employer pays the wages found 
due in the time period specified in the determination as well as 
a penalty equal to 15% of that amount. 

(21 If a claim involves any of the special circumstances 
of [NEW RULE XVI], the department will impose the maximum 
penalty allowed by law. 

(3) The penalty calculated according to this rule may be 
reduced only upon the mutual agreement of the parties and the 
department. 
AUTH: Sec. 39-3-202, MCA IMP: Sec. 39-3-206, MCA 

NEH RULE X!X PENALTY fOR MIXED CLAIMS (ll Penalties :or 
·:laims involving more than one t:<Pe of wage claim are calculated 
by applying che appropriate administrative penalty rule to each 
comconent of the cla1m that is determined to be valid. 
AUTH: Sec. 39-3"202, ~CA IMP: Sec. 39-3-206, MCA 

Rat~or.ale: Chap. 134, L. 1993, amended ~he wage paymen~ 
st.ar.uc:s to ?erm:'..t service by mail and changed ~ne amount. ~r: 
oe~alt~es for violations. These rules are reasonably necessary 
'to .:..:npleme:1t those changes Zlrtd to ref2.ect the department's 
current internal process for handling claims. The rule on 
r-elief :or a oerson -...,ho does not receive the mailed notification 
of a dete:-minat~on 1s reasonably necessary because it is 
r-equired by the 1993 amendments to section 39-3-216, MCA. The 
penalty rules are reasonably necessary to provide a means by 
which staff can consistently calculate an equitable penalty :or 
cases where a penalty is required. The rules also prov1de 
employers and employees with notice of how the penalty wil~ be 
assessed. Prior to these rules, department staff did not have 
:ormal guidelines by which to base amount of the penalty. 
Smolovers and emclovees from time to time complained that the 
pe;alties imposed were arbitrarily set. 

3. The Department of Labor and Indust:!:"y proposes to 
repeal 24.16.7501, Procedure for Fi:ing, and 24.16.7502, 
Processing the Claim, in their entir-ety. The rules to be 
repealed can be found at page 24-1185 of the Administrative 
:<ules of Montana. The department's authoriC'f to repeal the 
r:..1les is section 39-3-211, MCA. The reason for repealing :::Oe 
rules is t:Oat staff determined that the process describing how 
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wage claims are handled was obsolete and the proposed new rules, 
above, wil: replace them. 

4. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. Written 
data, views or arguments may also be submitted to: 

John Andrew, Bureau Chief 
Labor Standards Bureau 
Employment Relations Division 
Department of Labor and Industry 
P.O. Box 1728 
Helena, Montana 59624-17~8 

and. must be received by no later than 5:00p.m., March 25, 1994. 

5. The Department proposes to make these amendments 
effective May 1, 1994. 

6. The Hearing Unit of the Legal Services Division of the 
Department has been designated to preside over and conduct the 
hearing. 

~a ... d .Q A. ..J, ,qtf: 
David A. Scott 
Rule Reviewer 

Laurie Ekanger, Commissioner 
DEPARTMENT OF LABOR & INDUSTRY 

Certified to the Secretary Qf State: February 14, 1994. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE ADOPTION 
of NEW RULES I through VIII 
relating to Regulation of 
Cigarette Marketing 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED ADOPTION of 
of NEW RULES I through VIII 
relating to Regulation of 
Cigarette Marketing 

1. On March 21, 1994, at 1:30 p.m., a public hearing will 
be held in Room 13A and 13B which is located in the basemenc of 
the Mitchell Building, at Helena, Montana, to consider the 
adoption of New Rules I through VIII relating to cigarettes and 
cost showing for regulation of marketing by the Income and 
Miscellaneous Tax Division. 

2. The proposed rules do not replace or modify any section 
currently found in the Administrative Rules of Montana.: 

3. The rules as proposed to b~ adopted provide as follows: 

RULE I DEFINITIONS (1) As used in this subchapter 1.: ,. 
following definitions apply in addition to those found in . ii--: "-
103, MCA: 

(a) "Affected Person" means a licensed Montana wholesal~r 
or retailer of cigarettes or a trade association of wholesalers 
or retailers. 

(b) "Cash discount" means a discount based on the terms of 
a sale or a purchase, sales or distribution incentive, including 
any discount or allowance granted for an electronic transfer ·)f 
money, offered as an inducement to the purchaser to encourage 
prompt payment. 

(C) "Department" means the Montana state department of 
revenue provided for in 2-15-1301, MCA. . 

(d) "Final order" means an order entered by the department 
or a court of review which either has not been appealed on a 
timely basis or to which no appeal is available. 

(e) "Invoice cost of cigarettes to the retailer" means the 
cost of cigarettes to the retailer in the quantity as indicated 
on the wholesaler's invoice for the cigarettes to which the 
invoice ~pplies or the wholesaler's invoice for the cigarettes 
last purchased, by che retailer, whichever is lower, as shown on 
the wholesaler's invoice. No deductions may be made for trade 
discounts, cash discounts or any other deduction that would 
reflect a cost lower than minimum. 

(f) "Invoice cost of cigarettes to the wholesaler" means 
the cost of cigarettes to the wholesaler in the quantity as 
indicated on the manufacturer's invoice for the cigarettes to 
which the invoice applies or the manufacturer's invoice for the 
cigarettes last purchased, by the wholesaler, whichever is 
lower, as shown on the manufacturer's invoice before any 
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deductions for trade or cash discounts or any other 
manufacturer's discount offered. 

(g) "Montana Cigarette Sales Act" means the laws codified 
in Title 16, Chapter 10, MCA. 

(h) "Trade discounts• are those price reductions which are 
offered by a cigarette manufacturer and represent a reduction in 
the manufacturer's base price of the item being purchased. 

AOTH: Sec. 16-10-104, MCA; IMP: Sees. 16-10-103 and 16-10-
301, MCA. ---

ROLE II PETITION REQUIREMENTS ( 1) Any wholesaler or 
retailer who desires to prove that its cost of doing business is 
less than the statutory presumptive cost of doing business as 
set forth in the Montana Cigarette Sales Act shall submit to the 
department of revenue, Form CT-210 and all supporting 
documentation which shall be the petition for approval of lower 
cost. CT-210 is hereby incorporated by reference and may be 
obtained by contacting the department of revenue, at P, 0. Box 
5835, Helena, Montana 59604-5835. 

(2) A wholesaler or retailer who is licensed for business 
in Montana, may submit a petition for approval of lower cost and 
actual cost data for a period ending no more than 90 days prior 
to the submission of the petition. The actual cost data must be 
in sufficient detail to determine the petitioner's true costs of 
doing business in Montana. Petitioner must timely provide 
complete copies and all supporting documentation to all 
interested parties upon request. 

AOTH; Sec. 16-10-104, MCA; IMP: Sees. 16-10-103 and 16-10-
301, MCA. -

RULE II I HEARINGS AND APPEALS ( l) Within 30 days of 
receipt of the petition and support1ng information for approval 
of a lower cost, the department shall notify affected persons of 
the filing of the proposed lower cost petition by publication in 
the Montana Administrative Register and direct mailing to those 
who have indicated to the department a desire to receive such 
information. The petition will be available for review in 
income and miscellaneous tax division of the department which is 
located in the Sam W. Mitchell building, Helena, Montana o' " 
complete copy may be obtained by contacting petitioner. 

(2) To request a hearing on the petition, affected~ ... , c: 
will have 30 days from either the date of publication vr tl:" 
date of mailing of the notice, whichever is the later. 

(a) Upon receipt of a timely request for hearing, the 
matter shall be referred to the department's hearing examiner 
who shall within 30 days schedule a hearing. 

(b) The hearing shall be conducted as a contested case 
pursuant to the provisions of Title 2, Chapter 4, Part 6, MCA. 

(c) Upon completion of the hearing, the hearing examiner 
shall within 30 days issue a proposed order either modifying the 
relief requested in the petition or granting or denying the 
petition based upon the substantial credible evidence presented 
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at the hearing. 
(d) Any party adversely affected by the hearing examiner's 

proposed decision may file written objections and request oral 
argument before the director of revenue. The time for filing 
objections and requests for oral argument shall be provided in 
the notice of the hearing examiner's proposed decision. 

(e) If oral argument is requested a time convenient to the 
Director's schedule shall be set. No party shall be permitted 
to introduce new evidence or new material of any kind at the 
time for oral argument before the director. Upon completion or 
oral argument the director shall have 60 days to issue the 
department's final decision. 

(3) If a hearing request is not received within the 30-day 
perjod, the department will issue an order of approval of lower 
cost and notify all affected persons. The order will become 
effective 30 days from the date of issuance. 

(4) The time limits set forth herein may be extended by 
the department or upon the request of petitioner and/or other 
affected persons and shall be extended for a reasonable time 
upon a showing of good cause by'the parties. 

(5) The petition filed pursuant to this regulation shall 
be considered public information. 

AUTH: Sec. 16-10-104, MCA; IMP: Sees. 16-10-103 and 16-10-
301, MCA. ---

RULE IV ORDER OF APPROVAL OF A LOWER COST ( 1) Any ordt· r 
of approval shall contain an effective date and the apprG'.' 1 
lower cost of doing business. The approved lower "cost .. ;t' .:. 
business" by. the petitioner shall be the minimum cost "· · 1 

establishing its selling price for cigarettes sold in th" ~tw: .. 

of Montana. 
(2) The state of Montana is considered one market. Any 

wholesaler or retailer may adjust their prices to meet those oE 
any of their competitors if a lower price is approved through 
this cost showing process. Absent a certified lower cost, the 
minimum price presumptions contained in current law are 
controlling. 

(3) Appeal rights are contained in Title 2, Chapter 4 and 
Title 15, Chapter 1, Part 2 MCA. 

AUTH: Sec. 16-10-104, MCA; IMP; Sees. 16-10-103 and 16-10-
301, MCA. -

RULE V COST DATA AND ANALYSIS (1) In establishing til.; 
actual cost of do1ng bus1ness, cost data analysis shall contain 
sufficient information to show one hundred percent (100'1.) 
allocdtt••<l or all ..:o;;ts of the company's total operations. 
Indirect C~dts must be allocated to all products based either on 
the prwportion of total dollar volume of cigarette inventory at 
the location for the period in question to total dollar volume 
of all inventory for said location and period, or upon generally 
accepted accounting principles regularly employed by the 
petitioner. The wholesaler or retailer shall annotate the 
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actual cost data shown on the latest filed federal income t~x 
return (including federal schedules) submitted to the department 
to demonstrate how such costs have been allocated in calculating 
the petitioner's cost of doing business. 

(2) The cost data to be submitted shall contain the 
petitioner's basic cost of cigarettes sold for the specific 
Montana location followed by a listing of all other direct costs 
paid or incurred and all allocated indirect overhead costs paid 
or incurred in the purchase and ultimate sale of cigarettes, as 
required in (1). The petitioner's cost of doing business shall 
be divided by basic cost to determine the actual percentage cost 
of doing business. 

(3) When submitting the actual cost data, as required by 
subsection ( 2), · the petitioner must provide supporting 
documentation including, but not limited to: 

(a) If petitioner's ci9arette cost of doing busirl<s~ 
not proportionate to petitioner's total cost. of doing L ....... . 
as provided in (1), a written explanation of the diU"r"n':e 
between the petitioner's overall cost of doing business f rvm 
their cigarette cost of doing business for the specific Montana 
location(s); 

(b) A representative sample of invoices issued for 
cigarettes purchased from- each cigarette manufacturer or 
wholesaler for the period as provided in RULE III12); 

(c) Proof of total state cigarette tax stamp indicia 
purchased by petitioner during the period applicable under RULE 
III; 

(d) Copies of the latest filed Montana state and federal 
income tax return( s) including all schedules and a 11 
attachments; 

(e) Schedule K-1 (Form 1065); 
(f) Form 4562; 
(g) Latest available abdited financial income statement; 
(h) Latest available annual report(s); and 
( i) Any other financial statements or information 

necessary to substantiate the actual cost data. 
AUTH: Sec. 16-10-104, MCA; IMP: Sec. 16-10-103 and 16-10-

301, MCA. ---
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RULE VI BASIC COST DETERMINATION ( 1) The following 
formula may be used to determine the percentage cost of doing 
business: 

WHOLESALER OR RETAILER COST OF DOING BUSINESS 
FOR THE SPECIFIC MONTANA LOCATION 

PERIOD OF ANALYSIS 
BEGINNING~------
ANO ENDING ______ _ 

Total invoice cost of all 
c1garettes sold in the 
period of analysis 

Plus: 
Montana cigarette tax 
on cigarettes sold 

Total basic cost of 
cigarettes sold 

COS'r QF c>OING 8USlNESS 

A. Dir~ct costs associated 
with the purchase and 
sale of cigarettes in the 
analysis period 

B. All indirect costs that 
are allocated, broken down 
by name or nature of cost 
in the analysis period 

Total direct and indirect 
overhead costs 

PERCENTAGE OF COST OF DOING 
BUSINESS (TOTAL DIRECT AND 
INDIRECT COSTS DIVIDED BY 
BASIC COST) 

$ 

$ 

$ 

$ 

$ 

$ 

\ 
AUTH: Sec. 16-10-104, MCA; IMP: Sees. 16-10-103 and 16-10-

301. MCA. 

RULE VII GUIDELINES FOR WHOLESALERS ( l) Cost to the 
wholesaler shall mean the basic cost of cigarettes to the 
wholesaler as defined in the Montana Cigarette Sales Act plus 
the cost of doing business by the wholesaler as evidenced by the 
accounting standards and methods regularly employed on a 
consistent basis by the wholesaler in their determination of 
costs for the purpose of federal income tax reporting or for the 
purpose of determining accounting income in accordance with 
generally accepted accounting principles and standards. 
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( 2) 
include: 

(a) 
( i) 

costs of doing business by the wholesaler shall 

all direct costs, including but limited to: 
inbound freight charges; 

( i i) 
(iii) 
( iv) 
(V) 
(vi) 

labor costs to affix tax indicia; 
cost of equipment to affix hand stamps; 
ink; 
gltJe; 
rental and maintenance expenses for the cigarette 

tax indict~; 

1 •Ji i 1 ~~ c.t" and local cigarette licenses; and 
tL) indirect overhead costs and expenses paid or incurred 

including but not limited to: 
(i) pre-opening expenses; 
(ii) management fees; 
(iii) labor costs (including salaries of executives and 

officers); 
( iv) rents; 
(v) depreciation; 
(vi) selling costs; 
(vii) maintenance expenses; 
(viii) interest expenses; 
(ix) delivery costs; 
(x) all types of licenses; 
(xi) all types of taxes; 
(xii) all types of insurance; 
(xiii) advertising; and 
(xiv) any and all district, central, regional and national 

administrative and operational costs and expenses. 
(3) All indirect overhead costs including any pre-opening 

and central and regional administrative expenses shall be 
allocated to petitioned location based either on the proportion 
of total dollar volume of cigarette inventory at the location 
for the period in question to total dollar volume of all 
inventory for said location and period, or upon generally 
accepted accounting principles regularly employed by the 
petitioner. All revenues and expenses paid or incurred shall be 
properly matched for the analysis period. 

AUTH: Sec. 16-10-104, MCA; IMP: Sees. 16-10-103 and 16-l0-
301, MCA. -

RULE VIII GUIDELINES FOR RETAILERS (l) Cost to the 
retailer shall mean the bas1c cost of Clgarettes to the retailer 
as defined in the Montana Cigarette Sales Act plus the cost of 
doing business by the retailer as evidenced by the accounting 
standards and methods regularly employed on a consistent basis 
by the retailer in his/her determination of cost for the purpose 
of federal income tax reporting or for the purpose of 
determining income in accordance with generally accepted 
accounting principles and standards. 

(2) Costs of doing business by the retailer shall include: 
(a) all direct costs, including but limited to: 
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(i} inbound freight charges; and 
(ii} state and local cigarette licenses. 
(b) indirect overhead costs and expenses paid or 

incurred including but not limited to: 
(i) pre-opening expenses; 
(ii} management fees; 
(iii} labor costs (including salaries of executives and 

officers}; 
( iv) rents; 
(v} depreciation; 
(vi} selling costs; 
(vii} maintenance expenses; 
(viii) interest expenses; 
(ix} delivery costs; 
(X} all types of licenses; 
(xi) all types of taxes; 
(xii) all types of insurance; 
(xiii) advertising; and 
{xiv} any and all district, central, regional and national 

administrative and operational costs and expenses. 
(3) All indirect overhead costs including any pre-opening 

and central and regional administrative expenses shall be 
allocated to the Montana location based either on the proportion 
of total dollar volume of cigarette inventory at the location 
for the period in question to total dollar volume of all 
inventory for said location and period, or upon generally 
accepted accounting principles regularly employed by the 
petitioner. All revenues and expenses paid or incurred shall be 
properly matched for the analysis period. 

AUTH: Sec. 16-10-104, MCA; IMP: Sees. 16-10-103 and 16-10-
301, MCA. ---

4. The Department is proposing the new rules to establish 
the procedure for establishing a cost of doing business below 
the presumed statutory cost of doing business at both the 
wholesale and retail level which is allowed by statute. These 
rules will impact the cigarette wholesalers and retailers 
greatly. The department is aware of the impact. Therefore, in 
August 1993 the department conducted an informal meeting wtrlt 
various interest groups to obtain their input in preparing r.n, .. ,. 
controversial rules. 

5. Interested parties may submit their data, ·;io:· 
arguments either orally or in writing at the hearing. WLltr~n 
data, views, or arguments may also be submitted to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than March 25, 1994. 
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6, Cleo Anderson, Department of Revenue, Office of Legal 
Affairs, has been designated to preside over and conduct the 
hearing. 

/ 
~· ' ' .. 

'"==-=== .ko : __ ~·~--v..ifJZ.NWr 

Certified to Secretary of State February 14, 1994. 
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BEFORE THE DEPARTMENT OF ADMINISTRATION 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
2.5.202; 2.5.301; ) 
2.5.302; 2.5.601; 2.5.603; ) 
and 2.5.604 relating to state ) 
purchasing. ) 

TO: All interested persons: 

NOTICE OF AMENDMENT OF ARM 
2.5.202; 2.5.301; 2.5.302 
2.5.601; 2.5.603; and 2.5.604 
relating to state purchasing. 

1. on January 13, 1994 the Department published notice of 
the proposed amendment of ARM 2.5.202, 2.5.301, 2.5.302, 
2. 5. 601, 2. 5. 603 and 2. 5. 604 relating to state purchasing at 
pages 1-4 of the 1994 Montana Administrative Register, issue no. 
1. 

2. Oral comments were received from several state agencies 
and are summarized ·as follows along with the response of the 
Department: 

CQMMEHT: The legislature had enacted several changes which 
affect the purchasing of certain equipment, as stated in ARM 
2.5.202. The changes are as follows: (1) the Secretary of 
State's office now must approve all filing system purchases 
instead of the information services division of the department 
of administration; (2) data processing equipment for the 
university system and the office of public instruction does not 
have to be approved by the information services division, 
department of administration; (3) information services division 
now has the statutory authority to approve all data processing 
equipment, software and contracts (not just equipment) and; (4) 
all mail equipment within a 10-mile radius of the capitol area 
must be approved by general services division, department of 
administration. 

BESPQHSE: The rules have been amended to reflect these statutory 
changes. 

COMMEHl: The proposed language concerning dollar amounts was not 
consistent or accurate. 

·~ 
"-· 

BESPOHSE·: The rules have been amended to convey a comsistant 
interp~etation of dollar limits. 

COHMENT: Requiring the agencies to make sole source 
determinations up to a certain dollar limit in 2.5.604, 
conflicts with the discretion granted agencies in 2.5.301. 

BESPQHSE: The language in 2.5.604 was changed from "shall" to 
"may" and amendments added to allow for sole source 
determinations for higher dollar amounts to be completed by the 
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agency, if specified in a written delegation agreement. 

3. As a result of the comments received the department has 
amended the rules as follows: 

2.5.202 DEPARTMENT OF ADMINISTSATION EESPQNSIBILITIES 
(1)-(4) Remain the same. 
(5) (a) Remains the same. 
(b) data processingr 1>erli preeeseii\IJ aftli filii\! equipment.._ 
SOmARE AHD CONTRACTS -- approval by the information 
services division is required, EXCEPT AS PRQVIDED IN 2-17-
501. MCA• 
(c) Remains the same. 
(d) MAIL EOUIPKEHT WITHIN A 10-Mit.E BAPIUS or THE CAPITOL 
AREA -- APfROVAL BX THE GElJERAL SEBV].CES PIDSION IS 
BEOUIBED, 
(6) Delegation of authority. 
(a) Except for controlled items, authority is hereby 

delegated to all agencies for the procurement of supplies and 
services Yftlier $2 1 eee OF 55.000 OR LESS. 

(b) The department's procurement and printing division may 
delegate to agancies, authority to purchase supplies and 
servicas e~el ee •~ greater than ~ $5,000. The division 
may also revoke this authority. Factors to be considered in 
making the decision to delegate include: 

(i)-(iv) Remain the same. 
(c) Delegation e~al ee er greater than ~ ~ will 

be given ~~ough a written delegation agreement with the 
purchasing bureau. The written delegation shall specify: 

(i)-(iv) Remain the same. 
(d)-(e) Remain the same. 
(7) The department's property and supply bureau will 

dispose of.._ or supervise the disposal of ... all surplus supplies 
belonging to the state as provided in ARM 2.5.701 and 2.5.702. 

(AUTH. 18-4-221 MCA; Imp. 18-4-221 and 18-4-222 MCA.) 

2.5.301 DEI.EGUION or PURCHASING AUTHOB;ITY (1) Agencies 
~ ~ exercise authority to purchase non-controlled items 
~ ~ 0[ Ss. 000 OR t.ESS. Agencies eMH III.U exercise 
delegated purchasing authority e~el te er greater than ~ 
.u....MQ and for exigency purchases in accordance with written 
delegation agreements described in ARM 2.5.202, with the Montana 
Procurement Act and with these rules. 

(2)-(41 Adopted as proposed. 
(AUTH. 18-4-221 MCA; Imp. 18-4-221 and 18-4-222 MCA.) 

2.5.302 BEQU+SITlQNS fROM THE AGENCIES TO THE PIVISION 
(1)-(5) Adopted as proposed. 
(AUTH. 18-4-221 MCA; Imp. 18-4-221 MCA.) 

2.2.601 CQMPEIIT+YE SEALED SIPS (1) ~sealed bid" is the 
preferred method of competitive procurement for state supply 
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contracts and service contracts e~er $2,889 ~al te ew grea~ 
than S5.ooo. Sealed bids shall be solicited with an Invitation 
for Bid. 

(2)-(13) Re~ain the s~e. 
(AUTH. 18-4-221 MCAI I~p. 18-4-303 MCA) 

2.5.603 SHALL PURCHASES OF SUPPLIES AHD SERVICES 
(1) The division or state agency ~ay procure supplies or 

services costing lese ~aft $;3 1 eee $5. ooo OR LESS under this 
rule. Heyeyer. purchases between $2.000 and §+ri9't 5.000 must pe 
documented to have peen selected through a competitiye process 
whjch inyolyed a ~inimum ot tbree telephone or written 
quotations from the djyisjgn's syppljers' list. 

lll Fgr pyrchases ~ LESS THAN $2.000. th~ 
procurement officer may choose a purchase technique ~at best 
meets the agency's needs. The purchasing bureau suggests that 
agencies follow prydent ~ purchasing practices and receive 
co~petitive telephone or written quotations where practicable. 

+a+~ This rule does not apply to controlled item. tor the 
state purchased through te~ contracts, requisition time 
schedules, the central stores program or the publications and 
graphics bureau; however, if a state agency's aftfl~el 199re!aee 
'l!e'llal pree\ir-ef!'l! sf 11'1 i'l!em 81'1 -"· u ... i:sioeft' s anticipated 
usage per requisition ti~e schedule ~ is afl'l!ieipa'l!e• ee ee 
less ehefl $500 OR Li5S, the state agency ~ay purchase the it~ 
according to the provisions of this rule. 
~ lil Procure~ents shall not be artificially divided or 

sequenced to avoid using the other source selection methods set 
forth in Title 18, cbapter 4, MCA. 

(AUTH. 18-4-221 MCA; Imp. 18-4-305 MCA.) 

2. 5. 604 SOLE SQURCE PROCUREMENT 
(1)-(2) Raaain the same. 
(3) For purchases or $5.000 OR LESS. leas inan $4.999 tbe 

dete~inatign as to whetber a prQcuruant shall be mage as a 
sole soyrce ~ KAY pe maQe by tbe agency. For purcbase&=ef 
GREATEB THAN 55,000. er sreojcr tb• determination shall be made 
by the division. UNLESS SPECIFICALLY At!TUORIZEp IN A WRITTEH 
DELEGATION AGREEMENT· The determination and the basis therefore 
~ust be in writing. In cases of reasonable doubt, co~petition 
should be solicited. A request by a state agency to tbe diyision 
that a procurement be restricted to one vendor ~ust be 
acco~panied by a written justification. 

(4)-(5) Remain the aame. 
(6) Adopted as proposed. 
(AUTH. 18-4-221 MCA; Imp. 18-4-306 MCA) 

refore, the department adopta the rules with the 
above. 

Rule Reviewer 
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BEFORE THE EOARD OF ALTERNATIVE HEALTH CARE 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
or rules pertaining to certifi· 
cation for spe~ialty practice, 
conditions which require physi­
cian consultation, and the ) 
adoption of new rules pertaining) 
to continuing education ) 

TO: : }Ul. ·rnterested Persons: 

NOTICE OF AMENDMENT AND 
ADOPTION OF RULES 
PERTAINING TO MIDWIVES 
AND NATUROPATHIC PHYSICIANS 

1. On November 24, 1993, the Eoard of Alternative Health 
Care publis~~a a notice of pr.oposed amendment and adoption of 
rules pert$j.ning to midwives and naturopathic physicians at 
page 2713, · ;).993. Montana Administrative Register, issue number 
22. . .· . ·. 

2. The ao~rd has amended ARM 8.4.404 and 8.4.506 and 
,adopted new rule I (8.4.508) exactly as proposed, and adopted 

new rule II (8.4.405) as proposed but with the following 
changes: 

"8.4.405 
J!,EOUIREME.NTS 
proposed. 

NAIUROPAIHIC PHYSICIAN CONTINUING EDUCAtiON 
(1) through (2) (b) will remain the same as 

{i) one continuing education credit shall be granted 
for each hour of participation in the continuing education 
activity excluding breaks and meals. Continuing education 
activities and courses taken after January l, 1992, will be 
accepted by the board of alternative health care for the 
initial reporting period April 30, 1994. Thereafter, a 
licensed naturopath must earn at least 15 continuing education 
credits within the 12 months prior to renewal on April 30 of 
each year. (Five must be in NATUROPATHIC pharmacy, five 
additional in obstetrics if licensee has childbirth specialty 
certificate.) 

(ii) through {vii) will remain the same as proposed." 
Auth: Sec. 37-26·201, MCA; IMf, Sec. 37·26-201, MCA 

3. The Board has thoroughly considered all comments and 
testimony received. The Eoard received written comments 
through December 22, 1993. Those comments and the Board's 
responses thereto are as follows: 

CQMMENI NO. 1: One comment was received stating it is 
unrealistic for the Board to require a certificate of 
completion which meets all the rule requirements in proposed 
rule II(2) (a) (iii) from all the various seminars and courses. 

RESPONSE: The current language of new rule II(2) (a) (iii) 
already states that a program OR certificate of completion 
will be required with information on name and qualifications 
of presenters, title of presentation, etc. Either a program, 
or a certificate of completion, or both would therefore be 
acceptable, as long as all required information, needed for 
verification, was contained somewhere on the documents. 
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COMMENT NO. 2: Two comments were received stating 
proposed rule II (2) (b) (il is not clear in specifying what 
types of pharmacy courses will be acceptable, and whether 
conventional drug study, or homeopathic or botanical materia 
medica would also be acceptable, as they should be. 

RESPONSE: The Board concurs with the comments and will 
amend the rule as shown above to state "naturopathic pharmacy" 
credits will be required. This change will clarify that 
botanicals, homeopathic, etc., as well as conventional 
pharmacy courses will be acceptable. 

BOARD OF ALTERNATIVE HEALTH CARE 
MICHAEL BERGKAMP, CHAIRMAN 

BY: t:L~u 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Sec::oetary of State, February 14, 1994. 
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BEFORE THE BOARD OF LANDSCAPE ARCHITECTS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of a rule pertaining to fees 

NOTICE OF AMENDMENT OF 
8.24.409 FEE SCHEDULE 

TO: All Interested Persons: 
1. On December 23, 1993, the Board of Landscape 

Architects published a notice of proposed amendment of the 
above-stated rule at page 2986, 1993 Montana Administrative 
Register, issue number 24. 

2. The Board has amended the rule exactly as proposed. 
3. No comments or testimony were received. 

BOARD OF LANDSCAPE ARCHITECTS 
TED WIRTH, CHAIRMAN 

BY: ~-f/h.?~ 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, February 14, 1994. 
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BEFORE THE BOARD OF PSYCHOLOGISTS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to super· 
vised experience and licensees 
from other states 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 
8.52.606 REQUIRED SUPER· 
VISED EXPERIENCE AND 
8.52.609 LICENSEES FROM 
OTHER STATES 

1. On November 10, 1993, the Board of Psychologists 
published a notice of proposed amendment of the above·stated 
rules at page 2590, 1993 Montana Administrative Register, 
issue number 21, 

2. The Board has amended ARM 8. 52. 609 exactly as 
proposed and has amended ARM 8.52.606 as proposed, but with 
the following changes: 

"8.52.606 REQUIRED SUPERVISED EXPERIENCE (1) through 
(4) will remain the same as proposed. 

(5) Independent private practice shall not be considered 
as acceptable professional experience for purposes of the 
experience requirement. The internship agency shall have two 
or more psychologists on staff as s~pe!'·isers, both of whom 
hold current psychologist licenses in this state, or the state 
in which the training program exists, and the supervisee must 
be a salaried employee receiving both administrative and 
clinical supervision from a supervisor who receives 
compensation for providing these services. 

(6) through (e) will remain the same as proposed." 
Auth: Sec. 37·1·131, 37·17-202, MCA; ~. Sec. 37-17-

302, MCA 

3. The Board has thoroughly considered all comments and 
testimony received. Written comments were received through 
December 8, 1993. Those comments and the Board's responses 
thereto are as follows: 

COMM$NI: One comment was received stating ARM 
8.52.606(5) will now require two licensed psychologists to 
supervise the post doctoral internship, which would eliminate 
single supervisor settings, or private practice as an option. 
The rule should instead support single supervisor post­
doctoral experience; support private practice post-doctoral 
experience in rural settings; and acknowledge licensees from 
other states. 

RESPOHSE: The Board will amend the language of ARM 
8.52.606 as shown above, to clarify that only one Board 
approved supervisor is required, as stated earlier in 
subsection (2) of that rule, but the setting itself should 
have two licensed psychologists on staff. This rule amendment 
is for private practice settings only, and the amendment will 
clarify that both licensed psychologists do not have to 
function as supervisors, but the setting must have two 
licensed psychologists. The change is necessary to avoid 
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conflict settings with married couples superv~s~ng each other 
in private practice, etc. The rule will balance the quality 
of supervised experience desired with availability of 
supervisory settings. Rural area candidates have been and 
will be able to achieve the desired setting through travel. 

BOARD OF PSYCHOLOGISTS 
EVAN LEWIS, Ph.D., CHAIRMAN 

/7. 
BY: (~/£-~ ANNIE-BARS, HIEFCOUNSEL 

DEPARTMENT OF COMMERCE 

rk~.£~ ANNIE M. BAR~ RULEREVIEWBR--

Certified to the Secretary of State, February 14, 1994. 
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BEFORE THE MONTANA LOTTERY COMMISSION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment ) 
of a rule pertaining co recailer) 
commission ) 

NOTICE OF AMENDMENT OF 
8.127.407 ~ETAILER 
COMMISSION 

TO: All Interested Persons: 
1. On September 16, 1993, the Montana Lottery Commission 

published a notice of proposed amendment of the above-stated 
rule at page 2078, 1993 Montana Administrative Register, issue 
number 17. 

2. The Lottery Commission has amended the rule exactly 
as proposed. 

3. No comments or testimony were received. 

MONTANA LOTTERY COMMISSION 
BECKY ERICKSON, CHAIRMAN 

BY: a({/ f;{J s:r~ 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNI~~ i~,WeR 
Certified to the Secretary of State, February 14, 1994. 
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BEFORE THE DEPARTMENT OF FISH, WILDLIFE & ?ARKS 
OF THE STATE OF MONTANA 

In the matter of the 
amendments to 12.3. 116 and 
12.3.118 pertaining to 
application and drawing of 
moose, sheep, and goat 
licenses 

TO: All interested persons 

NOTICE OF AMENDMENT TO RUL;;:S 
12.3.116 AND l2.3.ll8 
PERTAINING TO APPLICATION AND 
DRAWING OF MOOSE, SHEEP AND 
GOAT LICENSES 

1. On January 13, 1994, the Department of Fish, 
Wildlife and Parks published a notice of proposed amendment of 
rules 12.3.116 and 12.3.118 at page .6, 1994 Montana 
Administrative Register, issue number 1. · 

2. The department: 

3. No comments or 

%-fJ;.~ 
<l.obert N. =.,ane 
Ru.ie Reviewer 

proposed. 

c~~tified to che S~cre~ary of 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of proposed new 
Rule I relating to water quality 
permit and degradation authoriza­
tion fees 

NOTICE OF 
ADOPTION OF NEW RULE I 

(Water Quality Bureau) 
To: All Interested Persons 

1. On October 28, 1993, the board published notice of 
the proposed adoption of the above-captioned rule at page 2489 
of the 1993 Montana Administrative Register, issue number 20. 

2. The board has adopted the rule as proposed with the 
following changes: 

RULE I (16.20.1604) pERMIT APPLICATION. DEGRADATION 
AUTHORIZATION. AND ANNUAL PERMIT FEES (1)-(2) Same as pro­
posed. 

(3) (a)lil The permit application fee is the sum of the 
fees for the applicable parts or sub-parts listed in this 
subsection. Payment of the permit application fee is due upon 
submittal of the application. The fee schedule for new or 
renewal applications for a Montana pollutant discharge elimina­
tion system permit under subchapter 13 of this chapter, a 
Montana ground water pollution control system permit under 
subchapter 10 of this chapter, or any other authorization under 
75-5-201, 75-5-401, MCA, or rules promulgated under these 
authorities, is set forth below as schedule I: 

Schedule I 
Application Fee per Discharge Point, 

Point Source, or Source at the Facility 

Publicly Owned Treatment Works (POTW) 
or other Domestic Wastewater or Potable 
Water Treatment Plant 
Without Significant Industry * 
With Significant Industry * 

Industrial 

$ 250 
$1000 

Individual Storm Water/Ground Water/Pit Water $1000 ** 
Noncontact cooling Water $ ~ iQQ 
Wastewater: 

llitl!. ."•RY Ceftl~le:w: 9!''JaAies, er 
With Any etaer ~e:w:ie aAa 9eleterieHs 

carcinogenic or Toxic or Radioactive 
Substance At a Level >50% Long-term 
(Chronic) Standard $5000 

Wastewater without Cel!ll~leu O!''Jel'lies er aAy 
Otl!.er ~e:w:ie aRd Oeleterie~s Any Carcinogenic 
substance at a Level >50% Long-term 
(Chronic) Standard $2500 
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General Permits 
Feed Lots, Fish Farms, Suction Dredges, 
Construction Dewatering, 
16.20.633(3) (a) Authorizations 

Produced Water, Cleanups, Gravel Washing, 
Industrial Stormwater, Construction 
stormwater 

$200 

$ 5-9G 400 

* "Significant industry" means the POTW has a pretreatment 
program or receives discharge from a ~fe~reatmeflt eate~s~ 
ieal ifld~stry significant industrial user as defined in 
ARM 16.20.1402. 

** Multiple stormwater water points are limited to a maximum 
of five points. 

liil An application fee for multiple discharge points is 
not required if there are multiple discharge points from the 
same source that have similar effluent characteristics, unless 
the discharges are to different receiving waters or stream 
segments. 

riiil An applicant for a minor permit modification that 
does not require public notice and will decrease or not change 
the impact of the discharge to state waters is not required to 
pay a fee under this subsection (3) (a). 

(b) The degradation authorization fee is the sum of the 
fees for the applicable parts or sub-parts listed in this 
subsection. Payment of the degradation authorization fee is 
due upon submittal of the applications. If an application for 
authorization to degrade state waters is denied. the department 
shall return any portion of the fee that it does not use to 
review the application. The fee schedule for new or renewal 
authorizations to degrade state waters under subchapter 7 of 
this chapter is set forth in Schedule II, as follows: 

Schedule II 
Review of Authorizations to Degrade 

Domestic Sewage Treatment or Potable 
Water Treatment Plant 

Industrial Activity Reviews 
With any carcinogenic or toxic afl4 

delete~isus or radioactive substance 
at a level >50% (chronic) standard 

Without any carcinogenic or toxic afl4 
dele~erieus or radioactive substance 
at a level >50% (chronic) standard 

Subdivisions 
1-9 lots S 120/lot 

$2500 

$5000 

$2500 

lD+ lots 
(maximum fee) 

$ 200/lot 
$5000/subdivision 
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(c) For purposes of (a) and (b) above, if a resubmitted 
application or petition contains substantial changes potential­
ly causing additional or different sources of pollution that 
require the application or petition to be reviewed again, the 
department may require an additional application fee to be paid 
before any further substantive review. The additional fee must 
be calculated in the same manner as the original fee, and based 
on those parts of the application that must be reviewed again 
because of the change. The department shall give written 
notice of the assessment within 30 days after receipt of the 
resubmittal and provide tor appeal as specified under (e) 
below. 

(d) (i) The annual permit fee is the sum of the fees for 
the applicable parts or sub-parts listed in this subsection. 
This subsection (i) must be used to determine the total annual 
fee, unless the minimum fee determined under (ii) below is a 
higher amount. The annual permit fee is determined by applying 
Schedule III to the facility under permit: 

Schedule III 
Average Discharge Flow Rate Fee 

Per Million Gallons of Wastewater Discharged Per Day on an 
Average Annual Basis, per Point source Discharge 

POTW or other Domestic 
sewage or Potable Water Treatment Plant 
Without Significant Industry 
With Significant Industry 

Industrials 
Individual Storm Water/Ground Water/Pit Water 
Noncontact Coaling Water 
wastewater: 

llitoa •'•RY Gemp 1 ex 9l"~aR i es , er 
With Any ~ Carcinogenic or Toxic afld 

9eletoel"ieas or Radioactive Substance At 
a Level >50% Long-term Chronic Standard 

Wastewater without €e1ft1!leK ar~aRies ep &Ry 
9toRel" ~ewie aR9 9elet,el"ieas any 
Carcinogenic or Toxic or Radioactive 
Substance at a Level >50% Long-term 
Chronic Standard 

General Permits 
Feed Lots, Fish Farms, Suction Dredges, 
Construction Dewatering, 
construction Stormwater* 

Produced Water, Cleanups, Gravel 
washing, Industrial Stormwater 

$2000 
$2500 

$2000* 
$ 500 

$2500 

$ 250 

$2000 

* Multiple stormwater points are limited to the 5 points 
yielding the highest fees. 
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(ii) The minimum annual permit fee to be charged per 
discharge point or point source at a facility regardless of the 
wastewater flow is set forth in Schedule !V, as follows: 

Schedule IV 
Minimum Annual Fee per Discharge 

Point or Point Source 

PoTW or other Domestic sewage 
or Potable Water Treatment Plant 
Without Significant Industry 
With Significant Industry 

Industrials 
Individual Storm Water/Ground Water/Pit Water 
Noncontact Cooling water 
Wastewater: 

llith ,O,ny CompleM er~aR~ 
With Any ~ carcinogenic or Toxic aR6 

BeleteFie~s or Radioactive Substance At 
a Level >50% Long-term Chronic Standard 

$ 250 
$1000 

$1000 
$ 250 

$2500 
Wastewater without Gem~~es er al'!y 

9tfie!' ~eMic aHa DeleteFio~ Any Carcinogenic 
or Toxic or Radioactive Substance at a Level 
>50% Long-term Chronic Standard or With 
"No Discharge" Permit Requirements $~ 1000 

General Permits 
Feed Lots, Fish Farms, Suction Dredges, 
Construction Dewatering, Construction 
Storrnwater 

Produced Water, cleanups, Gravel 
Washing, Industrial Stormwater 

$ 250 

$ 500 

(iii) A facility that consistently discharges effluent at 
less than or equal to one-half of its peFR>it limit eeAeeAtra­
~ effluent limitations and is in compliance with other 
permit requirements, using the previous year's discharge data, 
is entitled to a 25% reduction in its annual permit fee. 
Proportionate reductions in annual fee of up to 25% may be 
given to facilities that consistently discharge effluent at 
levels between 50% and 100% of their permit limit eeAeeAtra 
~ effluent limitations. The annual average of the percent­
age of use of each parameter limit will be used to determine an 
overall percentage. A new permittee is not eligible for fee 
reduction in its first year of operation. A permittee with a 
violation of any~ effluent limit during the previous year 
is not eligible for fee reduction. 

(iv) Same as proposed. 
(4)-(6) Same as proposed. 

3. The following comments were received and department 
response follows: 
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RULE I. General comments 
1. comment: Montana Rural Water systems recommended that the 
November 25, 1993, comment deadline be extended to allow for 
federal reauthorization of the clean Water Act and state 
legislative review of the federal reauthorization. 

Response: It is not feasible to wait for reauthorization 
of the Clean Water Act before implementing the fee rules. The 
fee schedule is needed as soon as possible to ensure funding of 
the Department of Health and Environmental Sciences' (DHES') 
water quality permit programs. At th_i, time, the Water Quality 
Bureau is operating on a loan from the state's Safe Drinking 
Water Program, which must be repaid. To wait would be disas­
trous to the program as funds would not be available to operate 
it. Further, EPA would not have the personnel to assume the 
program during the interim. 

z. comment: Bill Hand stated that financing regulatory 
programs with funds derived from the regulated rather than from 
the general fund is unfair. 

Response: The concept of user fees was adopted by the 
Legislature. The Board of Health and Environmental Sciences 
(BHES) is implementing this legislative decision with this 
rulemaking. 

3. comment: The Town of Saco stated that the fees on small 
municipalities would raise the cost of services to the point 
where customers could not afford the sewer rates. 

Response: The state water quality permit programs are 
mandated by the state Water Quality Act. Effort and resources 
must be expended by either the state or the EPA if the state 
does not administer a water quality permit program in order to 
implement these water quality protection programs. The costs 
of these fees for a typical small municipality will not exceed 
one or two dollars per person per year. 

4. Comment: Ole Redland and the Treasure county Board of 
County commissioners stated that they already pay taxes, 
including on the feedlots, and don't see the need for these 
additional fees. 

Response: Refer to the Response to Comment No. 3. Also, 
the water quality permit programs do not benefit from a general 
fund appropriation. Some feedlots, by eliminating potential for 
•..Jaste '-"ater discharge, may be able to avoid the MPDES permit 
requirement. 

s. comment: City of Great Falls personnel stated their past 
experience "'ith "user fee" supported programs has been nega­
tive, resulting mostly in increases in bureaucracy and regula­
tion. What force will regulate bureaucratic growth? 

Response: Refer to Response to Comment #19. These 
programs are mandated by law enacted by the Legislature. The 
programs need adequate resources to perform the necessary work. 
The program budgets "'ill be subject to continuing legislative 
review and approval. 
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6. Comment: City of Great Falls personnel stated DHES 
services are not connected to discharge volume and, therefore, 
the fee schedule is unfair. The flow rate fee should be 
lowered and the minimum fee raised to fairly reflect the DHES 
efforts. 

Response: Section 75-5-516, MCA, of the Water Quality Act 
calls for application fees to cover the costs of department 
review of permit applications; and annual fees based on volume 
and concentration of waste discharged into state waters. 
Annual fees must be sufficient to pay the costs of various 
water quality programs including enforcement of permit condi­
tions, compliance inspections, monitoring, and preparing rules 
and guidance documents. Larger dischargers generally require 
expenditure of more agency resources and, directly and indi­
rectly, more department effort. Far more attention and time 
are spent in administering the larger or "major" permittees 
than the "minor" ones. · 

The higher fees for higher volume and more toxic wastes is 
a fair approach. In fact, on a per user basis, the present 
minimum fee schedule results in a higher per user cost for the 
smaller municipalities. Therefore, the minimum fee and flow 
rate fees should not be altered. 

7. Comment: Marvin Dye, Director of the Montana Department 
of Transportation, stated the fees for a typical highway 
construction project would be $2650. At 70 projects per year, 
this would result in annual revenues of $185,500. Mr. Dye felt 
this amount would exceed the costs for DHES administration of 
highway permits. He urged exemptions for public agencies or 
return of the program to the EPA. 

Response: For most highway construction projects, if a 
construction storm water and a construction dewatering permit 
were required, the fee would be slightly less than $1,100 under 
the proposed schedules. The DHES's costs in administering 
permits for highway projects are difficult to assess, in part 
because the revenues finance such activities as the enforcement 
program, administration, ambient and effluent monitoring, rule 
and guidance preparation as well as permit writers and compli­
ance inspectors. 

The DHES works actively with the Department of Transporta­
tion and their contractors on highway projects. The DHES 
reviews erosion control plans, provides education on erosion 
control measures, and conducts project inspections, all of 
which are intensive and time-consuming. A single mismanaged 
project could cause far more dollars worth of damage to a 
receiving stream or wetland than the fees cited in this 
comment. There are numerous examples of stream damage caused 
by these projects in the past. The EPA does not have the 
resources or personnel available to properly implement the 
storm water program in Montana. 

a. comment: Bill Hand (1) requested the BHES to consider 
delaying implementation of these rules as long as possible so 
that a social and economics study could be made; (2) questioned 
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the need for the program, given the red tape, hassles and 
surveillance; and (3) suggested the state would save money if 
it turns controls back to EPA. 

Response: Delaying implementation of fees would severely 
jeopardize the DHES' water quality program (See Response #1). 
If the state returned the programs to EPA, the State Water 
Quality Act would have to be revised, the regulated public 
would have much less access to the regulators, and coordination 
and timely processing of permit applications would probably 
suffer. In addition the Federal Clean Water Act reauthoriza­
tion bill and the EPA are presently contemplating fees for 
NPDES permits. 

The state, due to shortage of resources, although not as 
short on resources as EPA, has not done compliance monitoring 
on minor permits. Therefore, the comment on continuing high 
levels of surveillance is in error. The state programs have 
been criticized by the public for their lack of effectiveness 
in enforcement and compliance. 

9. Collllllent: Rory Schmidt, Montana Rural Water Systems, 
suggested that domestic waste water systems, including lagoon 
systems, that do not discharge should not be required to pay 
this or any wastewater fee. 

Response: A permit or fee is not required for facilities 
that do not have potential to discharge to state waters. A 
discharging facility is a facility that allows its waste water 
effluent to come in contact with state water. This includes 
lagoons that do not have a visual surface water discharge, but 
leak effluent to ground water or surface water by traveling 
through a permeable geological conduit. 

10. Comment: Rory Schmidt, Montana Rural Water Systems, 
expressed concern that potable water treatment plants would be 
charged another fee for their discharge. The fee for all 
potable water treatment plants should be removed because these 
plants are already taxed by the water user fee placed on them 
by the legislature and Water Quality Bureau (WQB). 

Response: Water treatment plants are not being charged 
another fee for their discharge. The fee referred to is 
assessed by the DHES' drinking water section to cover its costs 
in administering regulations regarding public water systems. 
This fee is for an MPDES permit to discharge treated waste 
water to state water. By law, all discharges to state waters 
are required to have a MPDES permit and all permittees must pay 
a fee to cover program costs. 

11. comment: Montana Rural Water Systems asked about lagoons 
that are set up for sprayjflood irrigation, or lagoons that 
discharge seasonally (once or twice a year). If these systems 
must pay a permit fee, the fee should be considerably less than 
a lagoon system that is discharging constantly. 

Response: Lagoons that use spray/flood irrigation do not 
require a permit if they do not discharge to state ground 
water. Ground water permit administration is just as compli-

~ontana Administrative Register 4-2/24/94 



-400-

cated and resource consuming as administration of surface water 
permits. Application fees should not be any different. 
Discharge fees are designed to increase as discharge increases, 

12. Comment: David K. Young, ASARCO-Troy, suggested that the 
rules should be simplified with elimination of some of the 
class breakdowns. He suggested an application fee for a POTW 
Permit, Industrial Permit and General Permit, and a flat, 
degradation authorization fee to be paid when the authorization 
is approved. The yearly fees should match the application fee 
classes. 

Mr. Young also suggested the rules are arbitrary and 
incomplete, and do not integrate with other existing and 
proposed regulatory programs in Montana. He requested that the 
fee rules be delayed until they are subjected to meaningful 
public process and revision. 

Response: While eliminating the fee class breakdowns 
would simplify administration, unfairness would result by 
lumping widely differing discharges, with vastly different 
administration requirements and water quality impacts, together 
to pay the same fee. The application fees and annual fees 
presently cover the same classes. This structure is fair and 
is integrated with existing and proposed rules. 

13. COinlnent: David K. Young, ASARCO, stated that the time 
period for comment on these rules is exceptionally short (less 
than 2 weeks) and that preparation of meaningful, constructive 
comments cannot be done in this time frame. 

Response: These rules were published in the Montana 
Administrative Register as MAR Notice No. 16-2-437, on october 
25, 1993. The public comment period closed at 5:00 PM on 
November 26, 1993. This meets Montana's notice and public 
comment requirements for rulemaking. 

14. comment: 
Village Water & 
Section must be 
The District has 
of 1993. This 
personnel. 

Bobby B. Broadway, manager of sun Prairie 
sewer District, stated the DHES' Permitting 

more responsive to renewal of MPDES permits. 
been operating on permit extension since March 
delay cannot all be att.ributed to lack of 

Response: This concern illustrates why these fees are 
necessary. Resources and lack of personnel have been a problem 
for years. The DHES has not been able to perform necessary 
compliance and reconnaissance inspections, particularly at our 
minor facilities. The OHES' water permit program has several 
functions which, with the increasing complexity and public 
interest in permits and other aspects of the program, have 
slowed permit processing. In addition, the DHES has been 
working on difficult issues, such as nondegradation, to 
determine equitable and workable ways to apply its regulations. 
Permit processing has focused on new permit applications so 
that these projects are not held up by waiting for a permit. 
Renewals are prioritized lower because the conditions in the 
permits can be administratively extended to allow the permittee 
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to keep operating. 
In addition to the fee legislation, the Legislature 

authorized the hiring of additional employees for the water 
quality permit programs. These employees will help the permit 
program be more responsive to the permittees and the public. 

15. comment: Lorin Lowry, City of cut Bank, indicated 
confusion with the storm water footnote in Schedule III. 

Response: For clarification, fees will be charged for 
multiple discharge points only if they actually exist at a 
facility. A facility will not be charged for more than 5 storm 
water points, even if there actually are more. Also, the City 
of cut Bank is a municipality that has discharge permits for a 
POTW and a potable water treatment plant, and probably would 
not need a storm water discharge permit. 

16. Comment: Gary Langley, Montana Mining Association, stated 
that the new proposed· fee appears to be arbitrary and not the 
amount that would actually be spent monitoring water quality. 
The affected parties should be able to review the actual costs 
of the monitoring program and negotiate fees accordingly. 

Response: Section 75-5-516, MCA, prescribes criteria from 
which fees are to be assessed on permittees sufficient to cover 
costs of various DHES water quality permit programs. The 
legislation requires correlation of the fees with the volume 
and concentration of waste discharged. The department's 
estimated costs of conducting these programs is the budgeted 
amount authorized by the legislature. It would be very 
difficult to single out any one permittee and estimate actual 
costs to the water quality permit programs related specifically 
to that permittee. Therefore, the department has chosen a 
series of fee categories and schedules that are intended to 
reflect the relative costs of given categories of permittees, 
and are also based on discharge flow. See also Response to 
Comments #12 and 21. 

17. Comment: sandra Stash, ARCO Superfund manager, stated 
that certain discharges to state waters do not require MPDES 
permits. Accordingly, such discharges and facilities are not 
subject to payment of permit application and annual fees or 
degradation authorization fees. The proposed Rule should 
explicitly reflect this. Ms. Stash also proposed specific 
language. 

Response: The OHES' water quality permit programs aren't 
limited to permits under subchapter lJ. The programs are 
reflected in the entirety of chapter 20, including the Montana 
Ground Water Pollution Control System as subchapter 10. 
Therefore, Rule I(2) is explicit enough in stating which 
activities must pay the fees. 

RULE I Fee Schedules 
18. comment: various commenters (#s 1, 5, 7, s, lJ, 16, 17, 
18 as identified in the hearing record) stated that the fees 
were an expense that small, independent businesses cannot 
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afford. 
Response: The fees are kept as low as possible while 

still raising enough revenue to continue to implement the water 
quality permit-related programs in Montana. The permit program 
and fees to fund the program are mandated by state law. The 
EPA is also planning to implement permit fees. Rather than 
return the program to EPA, the Legislature enacted the fee 
system because of advantages to both the general public and 
regulated public if the programs are implemented by the State. 
The advantages include better access to and coordination with 
the regulators. The general permit application fee for 
produced water, cleanups, gravel washing, industrial storm­
water, and construction stormwater; the industrial noncontact 
cooling water application fee; and the fees for the industrial 
low impact category in Schedules III and IV were therefore 
reduced to estimated minimums essential to support the pro­
grams. 

19. Co~ent: Various commentors (#s 2, 3, 4, 12, 14, 21, 25) 
stated that the WQB has not justified the proposed schedule 
amounts in relation to program costs, program needs, legisla­
tive spending authorization, or projected revenues. In their 
view, the proposed fees seem arbitrary. 

Response: Under Section 75-5-516(3), MCA, the DHES' 
estimated costs are the legislature-approved budgets for its 
programs. For the 1993-94 biennium, the approved program costs 
total $769,892. DHES tasks include permit drafting, ambient 
and compliance monitoring, data reviewing, enforcement, and 
other overhead. If actual department costs in the future 
create excessive surpluses or deficits in the special revenue 
account, proposed fee adjustments could be brought before the 
BHES to correct the problem. 

20. Comment: Joe Steiner, City of Billings, opposed imposi­
tion of the cost of state government onto local governments. 
He also felt the proposed fees are not equitable for a large 
municipality. 

Response: Both the DHES and BHES have devoted consider­
able time in developing an equitable fee structure. Discharge 
fees assure that users of the assimilation capacity of state 
waters share in the cost of protecting State waters. Higher 
fees will be charged to dischargers with potentially more toxic 
discharges and those that discharge a higher volume of wastes. 
A discharger may reduce its fee by minimi4ing its discharge of 
wastes and by complying with its discharge permit. 

21. co~ent: B. G. Havdahl, Montana Motor carriers Associa­
tion, stated that the industrial storm water general permit 
application fees and minimum annual fees of $500 are too high 
and will be a burden on small businesses, particularly small 
trucking companies. 

Response: The DHES has reviewed these fees based upon its 
knowledge of the costs to implement the program. Applications 
must be reviewed and authorizations issued. Often a pre-permit 
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inspection is necessary. The storm water pollution prevention 
plan required by the permit must be reviewed and finalized, 
then kept up to date. Discharge Monitoring Report forms must 
be developed and reviewed upon return by the permittee. 
Compliance inspections must be conducted periodically, and a 
variety of compliance and informational correspondence typical­
ly occurs. Other activities include coordination with state 
and federal agencies, dissemination of information to the 
regulated and general public, and budget preparation and 
planning. 

Based on its review of the fees, the DHES has recommended 
reducing the fee for this category to $400. An annual fee of 
$400, discounted 25% for compliance, and an application fee of 
$400 once every 5 years will yield an average revenue of $380 
per year per permit. This amount is at or below our estimated 
program costs. There may be opportunity for some small 
trucking companies to eliminate the possibility for storm water 
runoff and thereby eliminate the permit requirement. 

22. Comment: Susan Callaghan, Montana Power Company, stated 
that both an application fee and an annual fee should not be 
charged in the same year, and cites Section 75-2-220(10), MCA, 
as a basis. 

Response: The fee legislation is contained in the water 
Quality Act at Section 75-5-516, MCA. The referenced section 
is in the Air Quality Act, and does not apply to these fees. 
It is appropriate to charge both fees because the annual fee is 
directed primarily toward overall program maintenance, whereas 
the application fee is oriented more toward actual permit 
application review and processing costs. 

RULE I Section (2) (a) 
23. Comment: David w. simpson, Westmoreland Resources, and 
David K. Young asked how a modification to delete a discharge 
point, reduce a discharge volume, or decrease a contaminant 
load would be handled in assessing an application fee. 

Response: These "minor modifications", which decrease the 
impact of a discharge permit, are not subject to public notice 
by the department and would not be assessed an application fee. 
Language was added noting that fact [(3) (a) (iii)]. 

RULE I Schedule I 
24. comment: Joe Steiner, City of Billings, questioned why a 
higher fee is charged for a POTW receiving waste from a 
significant industry even though Montana has not received 
delegation of the pretreatment program from EPA. 

Response: Because of insufficient funding, the DHES has 
decided not to accept primacy over the pretreatment program at 
present. However, the BHES has promulgated rules for pretreat­
ment and consults with cities on pretreatment requirements. 
The DHES intends to assume the pretreatment program when 
funding is available. In addition, wastewater from cities with 
significant industry likely has a higher potential for inclu­
sion of exotic pollutants than from cities having little or no 
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industry. 

25. CoJDIIIent: Joe Steiner, City of Billings, stated the 
definition of significant industry is too broad. One categori­
cal industry discharging to a POTW should not require a higher 
level of review. 

Response: "Significant industry" was amended to mean "the 
POTW has a pretreatment program or receives discharge from a 
''significant industrial user" as defined in ARM 
16.20.1402 ( 11) • " These types of industrial discharges are 
significant because any one user can significantly impact the 
operation of the wastewater treatment plant, the disposal of 
sludge, and the receiving stream. The complexity of this 
permit review increases because of the type of pollutant that 
may pass through the treatment plant and discharge into the 
receiving stream. 

26. Comment: Joe steiner, City of Billings, questioned the 
difference betweEo:• the indust':'ictl storm water category fees for 
individual and g~neral permits. 

Response: The $1000.00 industrial storm water fee is for 
individual storm water permits. The $500.00 fee is for an 
industrial storm water discharge that can be authorized under 
the General Storm Water Discharge Permit. Situations where an 
individual permit is needed require more time and research 
because of the presence of additional pollutants that mnst be 
addressed in the permit conditions. All individual permits 
require a 30-day public notice and, upon request, public 
hearing. 

27. C-•nt: Rory T. Schmidt, Montana Rural Water Systems, and 
Bobby Broadway asked if the POTW $250 fee is an annual 5-year, 
or one-time new discharge fee, and are there fees for non­
discharging lagoons? 

Response: The fee for domestic waste water systems with 
no significant industry is $250 x million gallons per day (MGD) 
flow (or $250 minimum) annually plus a permit renewal fee of 
$250 every five years. The fees are only for systems that 
discharge to surface or ground water. 

28. Comment: Rory schmidt, Montana Rural Water Systems, asked 
how "produced water" is defined. 

Response; Produced water refers to water (usually water 
high in salts) recovered from onsite oil drilling operations. 
This water is usually separated from the crude oil in the 
field. Discharges of produced water into navigable waters must 
have a beneficial use for agriculture or wildlife propagation. 

29. Comment: Rory Schmidt, Montana Rural Water Systems asked 
if the fees apply to potable water treatment plants that 
discharge their backwash water to a lagoon facility or a 
receiving stream. 

Response: This fee would include water treatment plants 
that discharge backwash water to lagoons that leak to ground 
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water, assu~ing these systems require a MGWPCS permit. 

30. Comment: Rory Schmidt, Montana Rural water 
if a syste~ that has a pretreatment program, 
receive a discharge from a categorical industry, 
the higher fee. 

Systems, asked 
but does not 

will still pay 

Response: Yes. At this time six cities in Montana are 
required to have a pretreatment progra~. These cities will be 
required to pay the additional fee. It is very doubtful that 
a pretreatment program will be required for a city or town 
unless it has categorical or significant industries that may 
cause interference to the waste water treatment plant. If so, 
the additional fee would be required. 

31. Comment: David K. 
discharge point, point 
undefined and unclear. 
ground water? 

Young, ASARCO, observed that the terms 
source, or source at the facility are 
Do the fee rules apply to discharges to 

Response: The fees apply to discharges or sources to 
ground water. Each discharge point or source is described in 
the MPDES or ground water (MGWPCS) permit. Point source is 
defined in the MPDES regulations, at ARM 16.20.1304(41), and 
the Water Quality Act at Section 75-5-103(18), MCA. Source is 
defined in the MGWPCS regulations, at ARM 16.20.1001(14). 

32. Comment: David K. Young, ASARCO, stated that the terms 
individual storm water permit, ground water, and pit water are 
unclear. Many operations nave numerous discharge points that 
are permitted, but seldom, if ever, have discharges. There 
should be some upper limit on the fees regardless of the number 
of discharge points. The review effort and cost certainly are 
not proportional to the number of discharge points. 

Response: 'Individual' refers to a facility-specific 
permit versus a general permit. The terms storm water, ground 
water, and pit water refer to the origin of the waste water 
discharge. The intent is to limit application fees in a manner 
similar to the Schedule III footnote for annual fees; thus, an 
amendment was made that added a footnote to that effect to 
clarify Schedule I. The review effort is often proportional to 
the number of discharge points when different processes or 
waste streams are involved, or if different drainages are 
involved. 

33. Comment: David K. Young, ASARCO, stated that the terms 
toxic and deleterious are undefined and do not tie in with 
proposed nondegradation rule language. Also, the level of 
">50% long-term chronic standard" is not defined or explained. 
Does this mean the stream aquatic life criteria? What are the 
criteria and does this consider mixing zones? Are the concen­
trations based on the wastewater or the treated wastewater? 
Are these average or daily maximum concentrations? Would any 
credit be given for these substances in the inlet water? Is 
there an accurate definition for "complex organics"? Are there 
naturally occurring ''complex organics"? 
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Response: The board agreed to amend the contested terms 
to substitute instead the terminology utilized in the Montana 
Numeric water Quality Standards (Circular WQB-7), also proposed 
for adoption in separate rulemaking. The chronic aquatic 
standard is listed in WQB-7. This level is to be measured in 
the raw wastewater, on an average basis. No mixing zone is 
intended. If the intake water is the same as the receiving 
water, the facility would not be pena·lized in increased fees 
for "naeural" levels of these substances. Some of these 
substances may occur in nature. 

34. comment: David K. Young, ASARCO asked if the wastewater 
category under "Noncontact Cooling Water" is a mistake in 
fermat? Why are the fees so high for this type of discharge 
($5000)? The fact that some potentially toxic substance is in 
the water should ~ automatically trigger a huge fee. 

Response: This is a mistake in formae; the indent should 
have come below "wastewaeer:" The $5000 fee does consider the 
fact that the application is for the discharge of a more 
complex and toxic waste, and therefore, there is additional 
difficulty and time required fer the department to process 
permits for these discharges. 

JS. comment: David K. Young, ASARCO, stated that the terms 
'produced water', 'cleanups', and 'construction stormwater' are 
not defined. Are these under General Permits? 

Response: Yes. The terms are short names for some of the 
general permits currently in effect. 

36. comment: David K. Young, ASARCO, asked why POTWs, which 
are likely to have toxic and deleterious substances at levels 
>50% of the long-term chronic standards, have. fees set at 
$1, ooo. The fee for the same substances for industrial 
discharges is $5000. This appears arbitrary and biased against 
industry. 

Response: Municipal wastewater is generally not expected 
to contain toxic wastes at greater than sot of the chronic 
standard. Industries in the $5000 category are likely to have 
wastewater that is much more toxic than municipal wastewater. 

37. comaent: David K. Young, ASARCO, asked what happens if 
one applies for a general stormwater permit and the agency 
decides an individual permit is needed? 

Response: The individual permit fees would apply to the 
person. 

lB. co-ent: David K. Young, ASARCO, stated the permit 
application fee should be due when the application is declared 
complete. Before that ti~e, the agency has not officially 
accepted the application. 

Response: This is incorrect. The application is offi­
cially filed at its first submission. However, the DHES often 
invests considerable time in reviewing an application to 
determine if it is complete. 
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39. Comaent: Sandra Stash, ARCO, stated that the application 
fee, as proposed, is assessed per discharge point, point 
source, or source at the facility. However, if a discharge to 
State waters from a single source may occur through alternate 
discharge points, a multiple application fee is not warranted. 
On the other hand, if multiple sources are present at a single 
facility and have different effluent characteristics, a fee 
calculated in part upon the number of such sources is appropri­
ate. The commentor offers an amendment to accommodate this 
distinction. 

Response: The suggested amendment was made, with the 
exception that a single source with alternate discharges to 
different receiving waters or stream segments would be treated 
as multiple discharge points. 

40. CoiiiDient: The Department of Health and Environmental 
Sciences. noted that potable water treatment plants were not 
covered by Schedule I, but should be. 

Response: The board agreed and added the appropriate 
language. 

RULE I Schedule II 
41. CoiiiDient: David K. Young, ASARCO, asked if a "domestic 
sewage treatment plant" ~s a POTW? This coiiiDientor also 
asserted that the potential for "toxic and deleterious sub­
stances" is just as possible from a POTW as from an "industrial 
activity". Why are the fees 100% higher for industrial 
activity? 

Response: A domestic sewage treatment plant may be public 
or privately owned, but treats domestic rather than industrial 
waste. As stated in Response to Comment 36, the potential for 
taxies is generally higher from $5000 category industrial 
wastes. 
Degradation authorization reviews tor this category are likely 
to be twice as difficult and time consuming as for domestic 
sewage plants. 

42. Co-ent: David K. Young, ASARCO, stated that to implement 
these regulations the WQB needs be more explicit and consistent 
in writing and interpreting regulations. Section (3) (b) talks 
about a degradation authorization fee, yet the definition of 
what is degradation is not clear. What if someone submits an 
application to degrade and is told he will have to treat to 
non-degradation limits to get a permit? Will he be refunded 
the fee which he paid because the regulations are not clear 
enough to understand what is required? 

Response: An applicant will receive a determination of 
degradation significance when he submits a permit application 
for review. If the determination is that the activity will 
result in significant degradation, the applicant must either 
complete an application to degrade state waters and pay the 
review fee, or revise the project proposal in order to meet 
nonsignificance (in which case, a degradation authori~ation fee 
would not be assessed). A sentence was added to subsection 
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(3) (b) to address the situation where an applicant is refused 
authorization to degrade after petitioning for the authoriza­
tion. 

43. Comment: Joe Steiner, City of Billings, stated the rule 
should specifically state there would be no fee charged for 
determinations of significance. 

Response: Only reviews of authorizations to degrade are 
included in Schedule II. 

44. comment: Joe Steiner, city of Billings, asked why there 
is no fee listed for storm water. 

Response: In most situations storm water will not degrade 
state waters (Permittees under general permits are required to 
meet Best Management Practices) . Individual storm water 
permits requiring review for authorization to degrade are 
covered under industrial activity reviews. 

4S. co-ent: Montana Rural Water systems, asked if the 
"Domestic Sewage Treatment Plant" fee category includes 
discharging lagoons? How about lagoons set up for spray or 
flood irrigation? 

Response: The term "Domestic Sewage Treatment Plant" is 
intended to include both publicly and privately owned treatment 
works that treat domestic waste. Domestic means human sewage 
discharged to collection systems. 

The category includes discharging lagoons and lagoons that 
spray or flood irrigate if they degrade state waters. The $250 
fee in Schedule II is for review of authorizations to degrade, 
which will not be necessary unless the system is expanding and 
degradation is found to be significant. These reviews will be 
fairly infrequent. 

46. comment: 
applies to all 
discharge more 

Response: 
if a review of 
required. 

Montana Rural Water Systems asked if this fee 
systems that discharge or just to systems which 
than 1 MGD? 
This fee applies to all systems that discharge, 
an application for authorization to degrade is 

RULE I SchedUle !ll 
47. Comment: Joe Steiner, City of Billings, stated the fees 
are based on flow without any consideration of concentration 
and complexity of discharged wastes. 

Response: The fees consider concentration and complexity 
of a discharged waste. A lower fee is provided fer noncontact 
cooling water, municipalities without significant industry, and 
industries with less potential for toxins. A fee reduction of 
up to 25% is also provided when average discharge concentra­
tions are less than sot of effluent limits. 

48. comment: Joe Steiner, City of Billings, stated that 
monitoring of flow for storm water discharges is unworkable. 
Storm water discharges should be charged a fixed fee if at all. 
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Response: Section 75-5-516(2) (b), MCA, requires that fees 
must be based on volume and concentration of waste discharged 
into state waters. However, the intermittent nature of storm 
water flows will generally result in storm water dischargers 
paying fees based upon the minimums listed in Schedule IV. 

Most, if not all, storm water dischargers that are under 
a general permit will pay the minimum fee. For industrial 
storm water discharges under an individual permit, flow 
information, if available, will be evaluated in calculating the 
5 points yielding the highest fees. 

RULE IIJllcl 
49. Comment: Joe Steiner, City of Billings, and David K. 
Young, ASARCO, stated a definition of "substantial change" is 
necessary. 

Response: An amendment was made changing the phrasing to 
"substantial changes potentially causing additional or differ­
ent sources of pollution". 

RULE I Schedule !II 
50. Comment: Montana Rural Water Systems asked if this fee 
applies to all systems that discharge or just to systems which 
discharge more than 1 MGD? 

Response: This fee applies to all systems that discharge, 
unless the Schedule IV amount is larger. 

51. Comment: Montana Rural Water Systems also asked about 
small systems that discharge considerably less than a million 
gallons per day. Do these systems have to pay $2000 per point 
source if they discharge? 

Response: This fee applies to all systems that discharge. 
However, if the average discharge flow times the rate is less 
than the minimum in schedule IV, only the minimum annual fee is 
assessed. 

52. Comment: David K. Young, ASARCO, asked about average flow 
rates, noting that many possible discharge points will have no 
flow except in very wet years. Is the average year or wet year 
used? Basing this determination on previous years could 
create significant problems. Also, if the flow is less than 
1,000 gallons per day (many discharges will be less than 1,000 
gallons per day) does the full fee apply? And, if there are 
multiple discharge points, the commentor urged a fee limit, 
asserting the regulatory review is not proportional to the 
number of discharge points. 

Response: The annual fee is based on the number of MGD 
discharged on an annual average times the fee per MGD from 
schedule III. Fractional MGO can be used in the calculation 
but the fee for each discharge point (up to 5 points for storm 
water) shall not be less than the minimum shown in Schedule IV. 

The flow rate is the actual average flow over the past 
year, which will be available from the monitoring records. 
Most storm water flows, since they are intermittent, will 
average less than 1 MGO, resulting in the minimum fee assess-
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ment. 

53. Comment: Bruce Imsdahl, Montana-Dakota Utilities, stated 
that the fees proposed in Schedule III for non-contact cooling 
water are unreasonable given the large volume of discharge 
water involved and the minimal impacts of the discharged water. 
The fees should reflect the true costs to administer the 
required permits and a reasonable assessment of the environmen­
tal impacts of the permitted discharges. Once-through cooling 
water should be assessed only a minimum charge not to exceed 
$2500 per year. 

Response: See Responses to Comments #56 and #16. Montana 
Dakota Utilities is allocated an amount of heat in its dis­
charge that utilizes the entire amount of the temperature water 
quality standard for temperature in the Yellowstone River (at 
the 7-day, 10-year low flow) at Sidney, Montana. This is a 
relatively major impact, justifying the relatively high fee. 

54. Comment: Sandra Stash, ARCO, stated that Schedule III, as 
proposed, unfairly penalizes large volume discharges. Workload 
does not increase incrementally with the volume of a discharge. 
ARCO proposes a scaled fee, in which all categories of dis­
charges that exceed 1 MGD pay $250 per MGD. If necessary to 
raise revenues to cover the DHES' costs, the annual fee for 
discharges of less than 1 MGD could be raised to spread the 
costs across all of the discharges in the regulated community. 

Response: See Response to Comment #16. Workload does not 
always increase incrementally with volume of discharge, 
although the DHES as a rule generally spends far more time per 
permit administering major permits than in administering minor 
permits. Section 75-5-516, MCA, states that annual fees shall 
be assessed according to volume and concentration of wastes 
discharged. Further, a fee schedule which discourages large 
volume discharges may encourage environmental protection and 
waste minimization. Finally, as a matter of policy, large 
volume dischargers should pay substantially more since they are 
using a greater portion of the environment• s assimilation 
capacity. 

RULE I Schedule III and IV 
ss. comment: David w. Simpson, Westmoreland Resources, and 
Joe Steiner, City of Billings, asked how the footnote regarding 
multiple storm water points would be applied. 

Response: Most industrial storm water discharge points 
will average less than 0.5 MGD and thereby pay the $1000 annual 
minimum per point (up to 5 points maximum). If discharge 
measurements indicate 0.5 MGD average annual flow is exceeded 
for a point or points, these points would be included in 
determining the 5 points yialding the highest fees. Each 
permit will be charged only for a maximum of 5 points. 

RULE I Schedules III and IV 
56. comment: Susan callaghan, MPC, questioned why the DHES 
selected the highest fee from the range provided in the 
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statement of intent of HB 388 in almost every case, particular­
ly for non-contact cooling water. 

Response: During the 1993 legislature the DHES illustrat­
ed the values proposed for the fees in a table format, showing 
3 columns: (1) Application Fee; (2) Annual Minimum Fee per 
discharge point regardless of flow; and (3) Average discharge 
flow rate fee per MGD discharged. In the statement of intent 
the (2) and (3) columns were combined under the Annual Fee, 
showing a range of proposed fees. Thus, the cooling water 
value from column (2) of $200 and the proposed flaw rate fee 
from column (3) of $500/MGD showed up as a range of $200-$500. 
The other categories were similar, with the ranges shown as the 
lowest annual minimum fee up to the flow rate value proposed in 
column (3). The table values are nat substantially changed 
from the values shown to the Legislature. The changes that are 
proposed, in general, represent decreases. 

The initial fees were developed upon review of s. 1081, 
the federal Clean Water Act reauthorization bill. S. 1081's 
proposed annual fees were $2500 per MGD discharged, a $2500 
minimum far minor industrial sources, ar.d a range between 
$25,000 and $125,000 for major industrial sources. Using these 
numbers as an initial start, the DHES reduced the fees down to 
levels where it could still raise $769,000 per year in neces­
sary program revenue. 

57. Comment: Susan Callaghan, MPC, stated that noncontact 
coaling water is relatively benign. 

Response: Noncontact cooling water discharge is relative-· 
ly benign from a chemical standpoint. However, the once­
through-and-discharge nature places a tremendous load of heat 
(which is a pollutant) into a receiving water. Because of 
these large once-through discharges in the Billings area, the 
Yellowstone River is close to exceeding state Water Quality 
Standards for temperature. Use of a cooling pond would help 
lessen the heat load on the river and, for dischargers who 
presently do not use one, likely reduce the discharge fees. 

RULE I Schedule IV 
sa. comment: Montana Rural Water systems asked if Schedule 
IV fees apply to all systems which discharge less than 1 MGO. 

Response: This schedule is the annual minimum fee for all 
dischargers regardless of flow. However, if the Schedule III 
rate is higher, that schedule applies. 

59. Comment: Montana Rural water systems stated that subsec­
t1on (iii) of Schedule IV is biased toward large waste water 
facilities (mechanical plants) because these waste water 
facilities often have effluent equal to or less than one-half 
of its perroit limits. 
The commentor stated that the 25% reduction available under 
subsection (iii) will not help the vast majority of small 
systems in Montana even though they are consistently meeting 
their discharge permit limits. Because the biological process 
in a lagoon encourages growth of algae, it would be extremely 
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difficult to keep wastewater discharge levels equal to or less 
than one-half of permit levels during the spring and summer 
months, when lagoons experience high TSS levels due to the 
presence of algae. This also increases the BOD levels. 

Response: Lagoons clearly have limitations. However, the 
rule is intended to encourage the best possible effluent 
quality. If a small city chooses a facultative lagoon or a 
treatment facility that cannot meet the conditions necessary 
for a fee reduction, it can update its systems and/or opera­
tions. The maximum reduction for most small systems would be 
from $250 to $187.50 annually. Please note that a proportional 
decrease in the 25% maximum reduction will be given to permit­
tees that discharge effluent at levels between 50% and 100% of 
their effluent limitation. 

60. comment: Montana Rural Water systems stated that systems 
under schedule IV should only pay a fee that directly repre­
sents their system's actual discharge. This fee would be based 
upon the total $2000 figure but it would be multiplied by their 
discharge amount only. 

Response: section 75-5-516(2), MCA, requires an annual 
fee that "shall not be less than $250." This law also requires 
a separate fee on all applications for permits or degradation 
authorizations that "may not be less than $250 or more than 
$5,000 per discharge point." These minimum costs are set by 
the legislation, and are reasonable. For example, the $250 fee 
would easily be consumed by making one compliance sampling 
inspection, not counting other costs such as support, DMR 
reviews, etc. 

6l. Comment: Kathi Mccombs and Mac Mader stated that the 
annual minimum fee was too high for small businesses that have 
a "no discharge" permit or a permit that allows discharge of 
little or no pollutants. 

Response: The administration and monitoring costs for 
these types of facilities can be as much or more than facili­
ties that are allowed to discharge, especially in instances 
where facilities may potentially discharge toxic substances to 
ground water and are required to have no discharge. However, 
these facilities, when in full compliance, have essentiallv no 
impact on state waters, and a $2000 or $2500 annual fee.for 
small facilities may be a burden. Therefore, the lower toxic 
industrial category in Schedule IV was changed from $2500 to 
$1000. Also the category name was amended to cover waste water 
without any carcinogenic, toxic or radioactive substances, or 
with no discharge permit requirements. 

62. comm•mt: David K. Young, ASARCO, stated that under 
Section 3(d) (iii), permits for inactive mine discharges should 
be granted a fee waiver if the permittees are required to clean 
up historical problems. Projects undertaken to improve state 
water quality should be rewarded. Also, under Section (4) (b), 
if a permit is obtained for an inactive mine discharge where 
the flow cannot be stopped and the holder cannot pay the fee, 
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is the permit then suspended? 
Response: Some of the most time-consuming permits are 

those where recent and historical problems are in the process 
of clean up. These permits need to be issued and properly 
administered in order to ensure that an even bigger problem is 
not caused. If the permit fees are not paid, the permits will 
be suspended or terminated under the law and rules, and 
discharge without a permit (in violation of Section 75-5-605, 
MCA) will result. 

RULE IC3l ldl liil 
63. Comaent: Joe Steiner, City of Billings, stated the fee 
should be assessed beginning in FY 1994-1995. Municipalities 
are in the middle of the present fiscal year, and have not 
budgeted for this fee. 

Response: The fee legislation was passed by the 1993 
Legislature and is effective as of October 1, 1993. The fee 
schedule is needed for this fiscal year to ensure funding of 
the water quality programs. Federal dollars are not available 
after the first of the year. The permits program is currently 
operating on a loan from the state drinking water program, 
which must be repaid. 

RULE I<3l Cdl liiil 
64. comment: Joe Steiner, City of Billings, asked for 
clarification of what is a permit limit violation. He stated 
that a relatively "insignificant'' violation caused by equipment 
failure could result in a significant economic loss to a 
permittee if the 25% fee reduction is not granted. 

Response: Section J (d) (iii) is intended to provide a 
method to reward permittees for maintaining strict compliance 
with their permit. In order to remain in compliance the 
permittee must meet all conditions in the permit. This 
includes permit limits, monitoring and reporting requirements, 
record keeping, etc., as required by the discharge permit. 

65, Comment: Robert Prather, Norris, MT, stated that the fees 
were burdensome for small mining operators, and that the fees 
would cost small mining operators just as much as large mining 
operations. 

Response: See responses numbered 18 and 60. It is 
possible that small mining operations might be charged as much 
as large ones if no discharge occurred. However, a larger 
operation is generally more likely to have a larger discharge 
or more different sources of pollution which would mean higher 
fees for the larger operations. 

66. Co-ent: Sandra Oitzinger, Helena, representing the 
Montana Association of Counties (MACO), urged that neither 
routine nor e111ergency road maintenance should be considered 
construction for the purposes of stormwater permitting and 
permit fees. 

Response: These types of projects are not required to 
obtain construction stormwater permits under the current 
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program. 

67. Comment: Phillip J. Lauman, General Manager of the Somers 
water and Sewer District, stated he supported the fees and that 
the fees should apply to any system that has the potential to 
discharge, or that discharges to groundwater. 

Response: These fees apply to all facilities that require 
coverage under the MPDES (surface) or MGWPCS (groundwater) 
permit system, and to facilities requiring authori~ations to 
degrade. 

68. Comment: Phillip Lauman stated he felt the subdivision 
fees for authorizations to degrade should be higher per lot. 

Response: The subdivision authorization to degrade review 
fees are set at the fee caps listed in the statement of intent 
for HB 388. 

69. comment: The Department of Health and Environmental 
Sciences recommended that, for clarity, references in 
(J) (d) (iii) to "permit limit concentrations" or "permit limits" 
should be changed to "effluent limitation", especially since 
limits of some sort were always in a permit, but not necessari­
ly concentration limits. It also suggested that the fee 
reduction for a facility discharging half or less of its 
"permit limit concentration" should be available only to a 
facility that also was in compliance with all other require­
ments of its permit. 

Response: The board agreed and made the requested 
changes. 

RAYMOND W. GUSTAFSON, Chairman 
BOARD OF HEALTH AND 
ENVIRONMENTAL SCIENCE 

Certified to the Secretary of State February 14. 1994 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of ) 
l rules 16.30.901-16.30.805 

pertaining to reporting of 
to infectious diseases 

exposure) 
) 

To: All Interested Persons 

NOTICE OF EMERGENCY 
AMENDMENT OF RULES 

(Emergency MedicRl 
services) 

1. Statement of reasons for emergency amendment of 
rules: On October 1, 1993, amendments made by the 1993 
Legislature to statutory sections 50-16-701 through 50-16-711, 
MCA, became effective. Those sections del'll, in part, with 
reports of exposure of emergency service providers to specified 
types of infectious diseases, including to 1\.IDS l'lnd/or HIV 
infection, that are made to health care facilities receiving 
patients treated by the emergency service providers. If such 
a rnport is filed with a receiving health care facility, the 
new stiltutory provision,;, unll.ke the law effective prior to 
October 1, en~ure that the provider will in every case get a 
report back from the facility indicating, at a minimum, whether 
the patient has been diagnosed as having one of the specified 
infectious diseases. In the event that the particular exposure 
involved is a type recognized as allowing IIIV infection, the 
report also acts as a request for the patient to be tested to 
see if ~/he is in fact IIIV-infected. The old form specified in 
the existing rules no longer contains all 0f the information 
necessary to reflect the changes in the law that became 
errective O•~tober t, 1993, and includes items, 5\lch as the 
~xposed provider's ~ignnture, that no longer are appropriate. 
Attempt~ to use tho 0ld form instead of the new nne may cause 
confunlnn r:oncernit1q wllether it <'!ffectively act,;~ as a re•pJest 
for nn IIIII t,-,st to be porformed, anrl whether, if thl'! old Form 
Is ll!ll'!rl, a h<'!nlth cnrn CltcU ity is re<JIIirt?d to milk" thr> 
requl.red rl!pot:t back: to the em..,rq•.ncy servicA 9rganization, 
thnrnhy potnntilllly jeopardizing thn health of ~xponed emergen­
cy ""t.vlc•• pr•,vid<'r:l ,,ll over thn nt·,,t,.,, llUI:' ~.n th,., dl'!pnr.t­
mnnt''l ln<:rr>"r:"rl wnrkln;Hl ;ond llml.t,-,<1 ,;t.ilff, m11kln<J thn chM•'l"" 
hilfl ln•r•n rJr~l;,y~rl, hut r.r!qUeRt~ from nm1~r,.~nncy pr.-rJvidf.H:-~: ·Uld 
nrqan l7.;)t i on!1 to ,,,)opt t-}lq n~(":er-;r.::.ary r.u LP. :-tnd form r;han')~r; hil'JP 

bm:nme ltwrniJ:Jin<JIY nrq,.nt. Th<'ro~fnre, thl'! dPpilr.tm..,nt I!;, by 
<•m<>r•Jo:>tlf:y rule-milk i nq, ,,doptinq thn am,.nclm"nts b•~ low J n nr•l<>r 
tn fully lmpl••ment. t.hP. chanqna mn<1e by thR 19'1] J,eqislatllrC'. 

:?. • 'l'hn emt~r.l}t?llCY runnndmnnt. of th'"" .1bnvn rul~~· t~ t1dnpt·Pd 
;'Jnd P.ffr!<:l:iVP. Oil f<>bruary A, l99". 

J. '!'he text of the propor;nd Amendments in ilS foil owr: 
(new milt.P.rial is underlinf"rl; materi.al to he <lel.eterl is int.P.r­
lln<>d): 
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16.30.801 TBANSMITI'ABLE INFECTIOUS QISEASES (1) The 
following infectious diseases are designated as having the 
potential of being transmitted to emergency services providers 
through an Yftpreeeeeed exposure described in ARM 16.30.802: 

(a) human immunodeficiency virus infection (AIDS or HIV 
infection); 

(b) hepatitis B; 
(c) hepatitis, ~en A aen B ~; 
~ napatitis p; 
fdt~ communicable pulmonary tuberculosis; 
feti!l meningococcal meningitis. 
111 for purposes of the reporting requirements of 50-16-

102(2!. MCA. communicable pulmonary tuberculosis and mgningo­
coccal meningitis are considered airborne infectious diseases. 
AUTH: 50-16-705, MCA; IMP: 50-16-701, 5Q-16-705, HCA 

l6.JQ.802 REPORTABLE !ltiPR9TEG'fE9 EXPOSURE (1) The types 
of exposures 1111 'Ehe il'lfes'Eieas !lieeases speeified ift---II.RK 
16o39.B81 that 111ay be l!'eper-t:ed L-.!iu..i9:n.!lted officer shall 
~ to a health care facility by upon the request of an 
emergency services provider are: 

(a)-(d) Remain the same. 
AUTH: 50-16-705, MCA; IMP: 5Q-16-701, 5Q-l6-705, HCA 

16. 30. 8QJ !fflPR9TBGTi9 EXPOSURE FORM ( 1) A report of 
~pre'Ees'Eed exposure must be filed with the health care 
facility by the designated officer on o form developed and 
approved by the deportment, entitled "Report of Ynpre'Eee'Eed 
Exposure",....and eent!einint..._ 

12! The report form will require the following~ 
minimum: 

(a) name, address, and phone number(s) of the emergency 
services provider who sustained on anpre~ee•ed exposure; 

(b) date and time of the unpretee•ed exposure; 
(C) a narrative description of ~he elen'Es s"PPeandin~ the 

~pPe4!eel!ed type of exposure that occurred, efMi a detailed 
description of bow the exposure took place, and a description 
gf any precautions taken:T 

(d) the name and, if available, the date of birth of the 
patient; 

(e) the name of the heepital health care facility 
receiving the patient and tbe bealth care facility's infectious 
disease control officer; 

(f) the name of the emergency services organization with 
which the -1-tuHvi!laBl filint 'Ehe pepeP'e is affiliated lU!.l1th 
care prgvidgr was gfficially resPonding; 

iSl the nomes ond phone numb9rs gf the designated officer 
and tbe alternate: 

1hl the Address of the health care facility to which the 
written notification required by S0-16-702. MGA. is to be sent: 
Ml! 

-f<ttill the signature of the et~~er~eney sel!''+'iees previ!Jep 
designated officer filing the report. 

~ill A copy of the required form is available from the 
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department's Emergency Medical Services bureau, Cogswell Build­
ing, Capitol Station, Helena, Montana 59620 (phone: (406)444-
3895 1. 
AUTII: 50-16-705, HC11.; IMP: 50-16-?0a, 50-16-702, MCA 

U ..• ~ 9 .. &Q..4_Rg.QMM.E:JU~~D_NJU.c..AJL.P~:tQJ:I_lLAJi!LIBEUMEtli 
(1) 1\.t a minimum, a health care facility that notifies a 

pel!"senuwh&-has-f..i,±<!d-a-~epel!'t!-o!-linpj!'et!eetell--p-~ha~ 
h&fshe in feet-h&&-hee" ewpeee~ tbe designated officer of 
the emergency services prgyider who attended a patient prior to 
2UYdoq_£r.J!mi..P2~.h9__tt_l\l!!mQ[ted a pat.J.tn.t_l!!illL.bAL.!;IeJn 
~iagno~~~AXing one of the infectioua diseases listed in 
ARM 16,30.801 eh~ mYat recommend ta that pe~sen th~~ 
~KP9~g~~~~ncv services provider take the medical precau­
tion~ and treatment: 

(a) specifien ln control of Communicable Diseases in Man, 
1\n Official Report of the 1\merican Public Health Association, 
~4~h 12th Edition, 198~22; and 

(b) other additional medical precautions and treatment 
pl'eYille~ ~-~tiDQ.~IlY the .tt.~alth ca.x.!! facility b'f--th<! 
riepArtment 1 it any. 

(2) W~ne¥ep-ehanqes-!n-th~an!la~lle eitell i~aeve 
beeeme-nat4-ena ll't' aeee~hl!!! anll l'ee-fta~-epaNRtent 
wH:·l-pl!"~~4'!--hea~8l!'e-laei-H-t,iee "il;h 1!he~nanq~n4 
t;hese-~ae4HI;-tee-she~Ul!'fl-f'eAelllfft~pd&~-pl!'eeell­
t-!ena--an4-~eai;Rten~er-ne t i lill4J~~I;eei;.ell 
eMpee11re l'lte design~~ttls:_!tr. mutt then Co~Jilu~ 
U.!,';Q!!lll!tO<;lillQD!LtlLJ;b~~1::9!!P.S<Y-Il!~-11..!..CJI.i....ULti..cJtS.....RJ;'..Q..V..iruu:J~ 1. 
who_ w~:~L.we.[lL~X:ruUtfM\. 

(J) The dep~rtment hnreby 01dopts and incorporate-. by 
raf..,rnnce "Control of communic~bll! ()it;eaees in Han, lin Official 
Roport or thn American Pub! ic llnnlth llsRociation", -Hth 1'-th 
F:ditlon, 191!-"'!I.!J, which Untn anrl "P<!Icities control measures tor: 
comm•micnhlf! diAf!IISI!!'I. 11 copy of "Control ot CommunicllblA 
llln .. nn,.., in l11'1n" rn;;y .,., obt.nlnnd rrorn thf! 1\m,.rlcl'ln Puhlir. 
Health llnnoci;,~_Jon, \IJ15 t<;th Str..,at NW, Wl'lnhlnqton, D.c. 
2000'>. 
t\I)TII: r,o-u;-/1)<;, 11CI\; 1111': 5.!J:-lfi-7Q3, 'J.Q::JJi::.7.05, MCll 

1 ~ ...... l.\1 di_C) 'J .... ..2'J:JI Jm..JU;Q111Re:tU:I!l'll ( 1 ) If. nn '""'""""'"""Y- <W r-
v+r..,.•-rrnvi<IPI" the_Jl~O.l..<Ula_t:~<;l _ _p_fJ:ic'lt. hns f l.lnd " rnpl)rl: of 
'"'l'~"~'e••t-.n•l .. xpormra wl t:h 11 hPII Jt:h r.nr"' tnr;lll ty, •w•l lt t-.h•• 
pnt.Jnnt hnA bnrm tn1nnf.,rr:"rl to '!nol:h'lr hl!!lllth "11rn (l'lc.lllty, 
the lnltl11l h••nlt:h c:n., '""U.Ity munt-. torw11rd thn l:'nport of 
14nprotl!nt-ml "lCPO,IIt"l'! ~n th.-. flnnJ r:"C:tllvlnq hnnlth c!:tYP 

ra•; I II ty. 
p) lin ''"''"r'JPt1•1'J' t:l'lt'J;'l'lllCY. ""rv l c .. A pr:.,v I dni:ILt)hO\.IJ.~,_p\11; 

-1 t:'\' _no;~l. rs~tit.!ld _t_o_, ___ .n21.iLLttl.eJ.r:_rA~d911A.t.'1!L.J;Ilt.kli!.t: w 1:-sh!n'J ·~o 
'ill!' "- ,.,.r~rt- 'lf'-·-ttnpi"Bftftf!l!..,<i--~Mpertllr.-1:-t!h--~--h!Ofll.l'h --.,nre 
fa.,f-l-!ty--<"hellklr·lomt.--i&-Aelr~l4!l!'ed--lt~ within 72 hours 
ot t.htl Ynpr .. ~<'<ltP.d axpos•1rn H:_th~v .. '!l.l.!!ll..JL.Lei:!QJ:..t. __ o_L!~XRO!!UJ:q 
!:9 .. be_( 1l.c~. 

( 1) Th" •mpl!'etee1;-P.fi .J::epnr.LP( exposure form sh~-+.-he i.r, 
vnl.ld only for tlu• admission 'lnd health care fncillty nt'ly 
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cortesponding to the incident which generated the ~n~&~~&d 
exposure. 

f+t--Ypel'l l!'eeeiptl lily a heeH!h eal!'a f-aeility af an-l'lpl!'&­
teetled etlpealll!'a l!'epel!' .. fel!'ll 1 tlha healtlh eel!'e feeU!tly elllpley­
il'litllelly l!'eee,~ift' \he lal!'ll ~at! ei9" l\ eftd pl!'e~ide a aepy-4e 
\he elllel!',ai'IIIY eei!'Vleee pl!'avldal!' llllllllilltlil'lt tlhe flll!'llo 

f!tl!l Each health care facility 111uet maintain a perma­
nent record of all 111'1~-.4 exposure report forms it 
receives, and 111ust retain each form for the same petiod of time 
that it keeps 111edical records. The record must contain at 
least the following information: 

(a) name of the patient; 
(b) name or the emerqency services pl!'&¥itlel!' !21:9Aniutitln 

and ita designated officer; 
(c) date and time the form was received; 
(d) whether the patient bad one of the infectious dis­

eases specified in ARM 16.30.801; 
(e) if an infectious disease desiqnated in ARM 16.30.801 

was diagnosed, the date the diagnosis was ~ a gbygiciAnL 
u well as the dates the tllllel'4Jeney eel!'¥4:i!ell-1'l'&Y4:4- designated 
Qfficer was notified by telephone and in writing; and 

(f) other hospitals, if any, to which the form was trans­
ferred. 
AUTH: 50-16-705, MCA; IMP: 50-16-702, 50-16-711, MCA 

4. The rationale for the above amendments is as set 
forth in paragraph 1. 

5. A standard rulemaking procedure will be undertaken 
prior to the expiration of these emergency amendments. 

6. Interested persons are encouraged to submit their 
comments during the upcominq standard rulemakinq process. If 
interested persons wish to be personally notified of that 
rulemakinq process, they should submit their names and address­
es to the' Emerqency Medical services Bureau, Department of 
Health and Environmental Sciences, Capitol Station, Helena, 
Montana 59620. ~ 

Oo~k .. , 
Certified to the Secretary of State February B. 1994 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the adoption of a ) 
new rule dealing with administrative) 
penalties for violations of ) 
hazardous waste laws and rules. ) 

To: All Interested Persons 

NOTICE OF ADOPTION 
OF NEW RULE I 

(Hazardous Waste) 

1. on December 2J, 1993, the department published notice 
at page 2992 of the Montana Administrative Register, Issue No. 
24, to consider the adoption of the above new rule. 

2. The department adopted the rule as proposed with no 
changes. 

RULE I £1§.4i.l30) APMINISTMTIVE PEPALIX Same as 
proposed. 

J. No comments were received on the proposed rule. 

Certified to the Secretary of State February 14, 1994 

Reviewed by: 
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BEFORE THE DEP.~TMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the 
adoption of rules related to 
certification of manaqed 
care organizations for 
workers' compensation 

NOTICE OF ADOPTION OF 
NEW RULES I THROUGH XX 

1. On December 9, 1993, the Department published noc:ce 
at pages 2890 to 2906 of the ~ontana Administrative Register, 
Issue No. 23, to consider the amendment of the above-captioned 
rules and the adoption of new rule(s) I through XX. 

2. On January 6, 1994, a public hearing was held in 
Helena concerning the proposed rules at which oral and written 
comments were received. Additional written comments were 
received prior to the closing date of January 14, 1994. 

3. After consideration 
proposed rules, the Jepartment 
with the following changes; 
~2xt unde~lined) 

of the comments received on the 
has adopted the rules as proposed 
(deleted text interlined, added 

RULE l f24.29.730ll PURPOSE (1) Same as 9roposed. 
(2) A MCO may be formed by a single health care provider, 

CJI:leR as a hospital, a consortium of medical se~-vice providers, 
c::r other groups or entities that provide the services required 
by these rules. In order to expand the areas served by a MCO, 
the use of satellite office locations providing medical services 
to injured workers is encouraged. 

(3) and (41 Same as proposed. 
AUTH: Sec. 39-71-203, 39-71-1103 and 39-71-:105, MCA 
IMP: Sec. 39-71-1103 and 39-71-1105, MCA 

RULE II [24. 29.23031 !)EFINIIIG.t§ The following 
definitions apply co ~his subchapter: (1) and (2) Same as 
>Jroposed . 

.ill "Communitv" means the area within a 30-mile raal.US of 
:he injured worker's residence, if there is i! :-!CO rwhich ~as 
contracted with the injured worker's insurer! withln that area. 

( 3 l through ( 5 l Same as proposed, but are renumbered as 
4) :brough (6). 

\"ll "Member" means a ar. individual health care provider, 
·~ including. but not limited to a physician, osteopach, 
chiropractor, dentist. physician assistant, podiatrisc~ 
optometrist, ohysical cherapist or oc;~pational ~herapistl other 
chan a personal doctor, who regularly provides services for or 
on behalf of a MCCl, whether as an employee of the MCO or 
;?Ursuant to contract:. Anc'-l:!.ary personnel providing service, 
but who do not have direct responsibility for management of '.1:1. 

injured worker's sare ~re :l.Ot: :ncluded in this definition. 
1 71 Same '.Is proposed, but renumbered as :s1. 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the adoption of a ) 
new rule dealing with administrative) 
penalties for violations of ) 
hazardous waste laws and rules. ) 

To: All Interested Persons 

NOTICE OF ADOPTION 
OF NEW RULE I 

(Hazardous waste) 

1. On December 23, 1993, the department published notice 
at page 2992 of the Montana Administrative Register, Issue No. 
24, to consider the adoption of the above new rule. 

2. The department adopted the rule as proposed with no 
changes. 

RULE I (16,44.1301 APMINISTMTIVE PENALTY same as 
proposed. 

3. No comments were received on the proposed rule. 

Certified to the Secretary of State February 14. 1994 . 

Reviewed by: 

~~;/i4ornoy 

~ontana Administrative Register 4-2/24/94 
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BEFORE THE DEPARTMENT OF LABOR ~~D INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the 
adoption of rules related to 
certification of manaqed 
care organizations for 
workers' compensation 

NOTICE OF ADOPTION OF 
NEW RULES 1 THROUGH XX 

1. On December 9, 1993, the Department published noc~ce 
at pages 2690 to 2906 of the Montana Administrative Registe::, 
Issue No. 23, to consider the amendment of the above-captioned 
rules and the adoption of ne•.., rule is) I through XX. 

2. On January 6, 1994, a public hearing was held in 
Helena concerning the proposed rules at which oral and written 
comments were received. Additional written comments were 
received prior to the closing date of January 14, 1994. 

3. After consideration 
proposed rules, the Department 
with the following changes: 
cext underlined) 

of the comments received on t:he 
has adopted the rules as proposed 
!deleted text 1nterlined. 11dded 

RULE I r24.29.230ll PURPOSE ill Same as proposed. 
(2) A MCO may be formed by a single health care provider, 

euet\ as a hospical, .a consorcium of ·medical service providers, 
·::;r ocher groups or entities that provide the services ::-equi:<:ed 
by these rules. In order to expand the areas served by a MCO, 
the use of satellite office locacions providing medical services 
to injured workers is encouraged. 

(3) and 141 same as proposed. 
AUTH: Sec. 39-71-203, 3 9-71-1103 and 39--71-1105, MCA 
IMP: Sec. 39-71-1103 and 39-71-!105, MCA 

RULE ~I f24.29.2303l DEFINITIONS The following 
definitions apply to :his subchapter: (1) and 1:2) Same as 
orooosed. 
· · J..1.l "Communitv" means the area within a 3C-mile radius of 
the injured worker's residence. if :here is a MCO lwhich has 
cont=acted with the injured worker's insurer) withln that aroa. 

( 3) through ( 5) Same as proposed, but are renumbered as 
. 4 I :hrough \6 I . 

\~2) "Membe='' means "' an indiv,dual health ;::are provider, 
·~ including, but not limited to a physician, osteopath, 
chiropractor, dentist. physician assiscant, podiatrist~ 

ootomet;ist, ohysical therapist or occ~pacional ~herapist) ocher 
chan a personal doctor, . ..,ho regularly provides services :or or 
on behalf of a MC:J, whether as an employee of the MCO or 
pursuant to concract. Anc~llary personnel providing service, 
but who do not have direct responsibility for management of an 
injured worke~·s care are ~ot ~ncluded in this definition. 

1 7) Same as proposed, but =enurnbe::ed as :a) . 
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(&.2.1 "MCO" means a managed care oroanization that lS 
certified er is e~z_eaEl} >a tae ~reeees ei a~~l)iR~ fer 
ee_e~fieaeiea under these rules. 

(~lQI Same as proposed, but renumbered. 
(19) "Plaee ef elll~leJ"!!eRe" ffie:uts eae jee sH:e ;;fteie !oae 

iaj 01reei •;;e!'lte- t~at!allt ·.:el!'les. ::"er tfie ~"-l!'f3eee ef tais 
aef~aieiel'!, tfie 11 'ola~ally werlee" leeatiea is !ietel!'Miaeei B) ::fie 
!'iaee !':fie .:el!'ieer B!'CReie mere tfiaa >811 !l! ehe ea eae jee ei111e. :f 
tflel!'e ie ae eia~le sil':e ;:fiere tfie iaj01reei ;;erl;er O!St!all) ueJ"Ita, 
the plaee sf e"'!'le']flll!lfie is tfie leeal eifiee leeatiea hefll ,,fliea 
!:he ,;erleel!' .:.e e&eeEi, at!~ en ieee!, el!' e!ia~ateaeel. 

(11) through (15) Same as proposed. 
AUTH: Sec. 39-71-203, 39-71-1103 and 39-71-1105, MCA 
IMP: Sec. 39-71-1103 and 39-71-1105, MCA 

RULE II! [24. 29.23111 SELECTION OF MANAGED CARE 
ORGANIZAIION AND TREATING PHXSICIAN WITHIN A MANA,GEP CAil,E 
ORGANIZAT!ON (ll An injured worker has the right to choose a 
MCO if the insurer has contracted with more than one MCO in the 
worker's community. from a list of certified MCOs provided by 
the insurer. The injured worker has 7 days to select a MCO from 
the date the insurer gives the worker written notice that the 
worker must choose a MCO. If che iniured worker does not sele£t 
a MCO within that time. the insurer may select a MCO for ;he 
in1ured worker. 

(21 The MCO will designate a treating physician for ~he 
injured worker in accordance with the plan, taking into 
consideration the nature of the injury and the injured worker's 
preference of treacing ?hysician. Within 7 days ~ ~ the 
injured worker's ~nitial visit to a medical provider within a 
MCO as directed by the insurer, the worker may select a personal 
doctor as the worker's treacing physician, provided the personal 
doctor agrees to comply with ~11 the rules, terms, and 
conditions regarding services performed by the MCO. The injured 
worker will ~ be responsible for co-payment~ ia ta;e 
eire~flletaaee if the injured worker is treated bv a personal 
do~tor pursuant to chis rule . 

..:..ll If the injured worker indicates the desire to be 
created by a per§onal doctor. the insurer has the responsibility 
of contacting the oersonal doctor to see if the doctor will 
comply with the MCO ;ules. terms. and ~onditions. The insurer 
has the responsibility to monitor the oersonal doctor's 
compliance with the rules. te~ms and conditions of the MCO. The 
insurer may contract with the :<!CO to oerform some or all of 
these functions. 

(~il Once an injured worker has seleetea entered a MCO and 
a treating physician has ~ been designated or efteeel't 5!. 
personal doctor has been selected oursuant to this rule as the 
treating physician. the injured worker may not change either the 
MCO or treating physician without approval from the insurer. 
AUTH: Sec. 39-71-203, 39-71-1103 and 39-71-1105, MCA 
IMP: Sec. 39-71-i~OJ and 39-71-:105, MCA 
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RULE IV f24.29.2321l ?RELIMINARY AP?L:CATION (1) through 
l3) Same as proposed. 

(4) ."'.. preliminary application must be accompanied by a 
nor.-refundable ap!?l:ccation fee of $1,500.00. No fee will be 
required for f~nal applications cr !'e!'le'•>al of a!J'!lre~ eel 
a!J!Jlieaeieno. 

(5) Same as !?roposed. 
121 Anv oortion of the oreliminarv apolication that the 

apolicant beiieves in good faith to be a trade secret, prokected 
bv ~he uniform trade secrets act !Title 30. chapter 14. oart 4, 
MCA) , must be clearly identified as such by the applicant. Anv 
portion of the oreliminary application which is not specifically 
identified as a trade secret is sub1ect to public inspection and 
disclosure. In the event that a oerson seeks disclosure of 
information that is identified as a trade secret. the department 
will determine '"hether the individual riaht ;a pri vacv is 
outweighed bv the public right to know. and whether an 
appropriate orotective order can be fashioned to permit 
disclosure 1n a way ~hat does not injure the property rights of 
the applicant. 
AUTH: Sec. 39-71-203, 39-71-1103 and 39-71-1105, MCA 
IMP: Sec. 39-71-224 39-71-1103 and 39-71-1105, MCA 

RULE V f24.:9.2323l C.'IME~ ?LACE AND MANNER OF PROV:ID,.l'IG 
SERVICES Same as proposed. 

RULE VI '24.29.23261 AREAS SERVED 3Y THE ~ANAGED C.I;.RE 
ORG~~IZATION (l) Same as proposed. 

( 2 I .". o::aimant may iJe seyved oy any MCO that offers 
pr::..mary medical services by an approp1·iace treating phys~cian 
wit.hin 30 mi:c.s vf ~i':he!? t..he claimant's r-es1dence or olacc 94-
e!ll!'h3t!llent. :f no MCO exists within 30 miles of ~ the 
claJ-mant'S !'"eS;idence or plae.,.. ef nfflpletmC!"\t 1 then the claimant 
may be directed co any MCO that is wi~hin 100 miles of the place 
of ~"''!lleJ'Iftene et· residence. I£ no :"!CO exists within 100 miles 
of the place ;:,f e~le,""ent o~ residence of the claimant, t:1en 
che claimant may be directed to the nearest MCO. If era.el sf 
!IIO!'e sflai'l 199 'Alles is reEjli ·r-ea, the inst~rer "'a)' i'IOE reEjliire e>re 
. !'.j t~rea '>IOrite.!' EO t:!'a~ el :;my Zlir<:tleF tflaH e:ee aisEaHee !'IOr!llall i 
reEj>~i-ea for the S!!ee_Le .Heel.:.ea: e~el!'viees "ef.l:t~Leel. :f the 
claimant requ~r-es specialty medical services that. are not 
ava1lable with~n the stated mileage restrictions, the managed 
care plan may yefer the claimant to a provider outside of the 
stated mileage restrictions. 

(31 The :.1CO must file ·.o~ith the depart.ment a map. of a 
scale not smaller than that used by the official Montana highway 
map, showing circles oi a 30-mile radius and a lOO-mile radius 
f"cm each eem!lltlfi;t)' town where the primary medical services are 
offered by the managed care plan. 
AwTH: Sec. 39-71-203, 39-71-1103 and 39-71-:105, MCA 
IMP: Sec. 39-71-1103 and 39-71-1105, MCA 

RULE 'JI: .24.39.2329i 
proposed. 

4-2/24/94 
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RULE VII I r 2 4 . 2 9 . 2 3 311 CONTENTS OF ':'HE MANAGED CARE PLAN 
The managed care plan muse include the following elements. A 
MCO is free to add additional elements, features or services 
beyond those described in this rule. 

(ll A description of r:he number and specialties of persons 
who are eligible to be trear:ing physicians. The following list 
is a minimum of the number and specialties which must be part of 
the plan: 

(al a minimum of five medical docr:ors or osteopaths, 
providing ar: least ~ three of the following areas of 
practice: 

(il through (vi) Same as proposed. 
(b) and (cl Same as proposed. 
(2) Same as proposed. 
(3) A descripr:ion of the number and specialties of other 

health care providers (~ including, but not limited tQ 
podiatrists, physician assistants, nurse practitioners~ 
occupational therapists. and optomer:rists l who will be 
furnishing services to injured workers. 

(4) Same as proposed. 
(5) A description of how the MCO will designate the 

treating physician. The description must include an explanation 
of how the MCO will decide which physician will be designated as 
the treating physician, and how the injured worker's preference 
of ~reating physician will be taken into account. The ~laa ~~st 
ieleatify the ~eelieal 'lualifieatieao of ene flersea er flerseRs ·>~he 
•<'ill be ff!alEiR'!f :ae elesi!JHatisRs. 

(6) through (8) Same as proposed. 

fez 
(9) An explanation of how services will be provided in a 

timely manner, iael·,uHH!'J _staelisftt¥\eHt:: ef erite_ ia 
ti~eliHess ~kaE aE leasE meet the felle~iH~ eta~elarele. 

(a) >ij!leR lfeferral ts tfie P!CO, tlw iHj>nea •• erJEer f!!l>St 
l"cceioe iHitial eFeat:cHlel'lt er e'ahoatiea ey a et-eatiR§ j!lft'JS:i:e;an 
i.H Efie IICO iliEileia 5 ;~erlt;fl'!J days, st,~eseq~:~ent te Ereat::HleRt e1 a 
pfi; sieiaR s>iEsiele tfie !160. 

(10) A description of how the MCO will monitor, evaluate, 
and coordinate the delivery by its members of quality, cost­
effective medical treatment and other health services needed lD 
the care of injured workers. The MEG plan must adhere to any 
treatment standards tlleat ha•.•e see., developed by the medical 
advisory commir:tees and adopr:ed ana ~rese~ieed bv rule by r:he 
deoartment. 

· ( 11) and ( 12) Same as proposed. 
(13) A descripr:ion of :he MCO's program of peer review fQx 

services provided bv its members. The peer review program muse 
include a review of medical necessity and appropriateness of 
services being rendered by the health care provider in order to 
improve the quality of patient care and the cost-effectiveness 
of treatment. 

( 14) A description of the MCO' s program for utilization 
review for services orovided by its members. The program must 
include the collection, review, and analysis of group data to 
imorove overall quality of care and efficient use of resources. 
The plan must ~ adhere to any utilization standards 
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developed by ~he medical advisory committees and adopted bv rule 
by the department. 

\151 and (16) Same as proposed. 
(171 A description of the procedure for resolving disputes, 

including a process to resolve disputes raised by injured 
workers, members, and insurers. At a minimum, the dispute 
resolution process must: 

i+al be fair and unbiased; 
(±+Qi provide injured workers with a reasonably convenient 

method of presenting disputes to the MCO; and 
(±-±4£1 provide a written response from the MCO addressing 

the dispute within 15 working days of when the dispute became 
known. 

(181 Same as proposed. 
AUTH: Sec. 39-71-203, 39-71-1103 and 39-71-1105, MCA 
IMP: Sec. 39-71-1103 and 39-71-1105, MCA 

RULE lX r24. 29. 2)36] FINANCIAL ABILITY OF ORGANIZATION 
Same as proposed. 

RULE X :24.29.2339] APPROVAL OF PRELIMINARY APPLICATION 
Same as proposed. 

RULE XI r24.29.2341-l FINAL APPLIC.Z\.T:ON (1) and (21 Same 
as proposed . 

.!.ll Any oortion of ::he final apohcation (other ___tlgn 
nor;ions oreviouslv identified in the preliminary application) 
that :he applicant believes in good faitj1 to be a trade secre.L._ 
orotec::ed bv the uniform trade secrets act (Title 30. chapter: 
14, oart 4, MCAI, must be clearly identif:..ed a.s such by the 
applicant. Anv portion of the final apolication which is not 
specif±cally identified as a trade secret is suQiect to public 
inspection and disclosure. !n the event chat a person seeks 
disclosure of information that is identified as a trade secret. 
the department will determine whether the individual right to 
orivacv is outweighed by the oublic rioht to know. and whether 
an aporopriate orctective order can be fashioned to permit 
disclosure in a wav t:hat does not ~nj ure the orooerty eights of 
the apolicant . 
. Z\.UTH: Sec. 39-71-203, 39-71-1103 and 39-71-ll05, MCA 
IMP: Sec. 39-71-224, 39-71-1103 and 39-71-1105, MCA 

RULE XII r:4. 29. 2346) ORIGINAL CER'!'IFIC.-"\.TION 
proposed. 

Same as 

:l.ULE XIE [2<\ .29 .2351] REPORTING REQUIREMENTS (1) The 
department finds that one of the purposes of MCOs is to control 
medical costs in workers' compensation cases. The department 
further finds that the contracts between an insurer and a MCO 
may contain trade secrets or proprietary information which the 
:-'!CO would not voluntari~y disclose to ':he public or competitors. 
The department also finds that the threat of public disclosure 
of trade secrets or proprietary information may tend to limit 
t~e !"lumber of XCOs :l:l.ac will bec8me ce~t.:..!:ied under '.:-hese ::::·ules. 
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However, in order for the department to carry out its regulatory 
duties, which include ensuring that a MCO is not formed, owned, 
or operated by an insurer, the department must obtain and review 
the contracts between insurers and MCOs. Because of the 
foregoing, aHa te tfie e .. ~eAE that tfie eeH!:_aet; "'-lae::s te 
ettaiAese eA!:~t;ies !:fiat; a!!'e ABE !lt!Bliel) e .. ·Aea, the department 
finds that the insurer-MCO contracts required to be filed with 
the deoartment 9ursuant to !:~'! this rule a!!'e ::!leiR!le E"t'SIR !lt~elie 
eiiselesttre lay t;fie !ie!l&f't!'AeHE 3H!i a:f'e Hse a "!lttlalie reee!!'!i" 
.. itfiiA !;fie !ReaHiH§' BE 39 7l i!iD: efll"SI:t§'fi 39 71 224, 14CA m 
with them a iusti fiable expectation of privacy. and thus the 
department will not make public any such contracts which contain 
trade secrets or proprietary information unless there is clear 
and convincing evidence to show ~hat public disclosure would not 
congitut;e an unreasonable invasion of privacy. Insurers and 
MCOs are strongly encouraged to clearly identify which portions 
of their contracts contain t;ade secrets or proprietary 
information and which portions do not contain that material. 
The fact of the existence of a contract between an insurer and 
a MCO is a matter of public record. GeHt!!'aete eee·,Jeeft tfie state 
f~:tHa afta t409e a!!'e !=Htelie !!'eee!!'ee, !lt~f'e~:tafte ee il 6 192, 146·'·· la~:t-E 
111ay se a~:tej eet ee efie ~;reYieieAs e£ h.'<f1 i!. 5. 59i!. !?ef'eeas 
iAteyesteei. iH stat_ htHa eeAt~aeee afie~:tlei. eeHt;aee tfie eeaee 
~ 

'21 and (3) Same as proposed. 
(4) (a) and (b) Same as proposed. 
lc) changes in the administrat~ve staff of the MCO 

including, but not l:.mited to, the liaison with the department 
and :he day-to-day administrator of the MCO; aftei. 

lQl changes in servi~e locations: and 
(ei.g,) the expi:-ation, termination or cancellation of any 

service contract. 
( 5) (a) Same as proposed. 
',b) a summary of peer review aHa ~:~eilii!aeieft l"eviel' 

act:ivities describing the number of cases reviewed and ::.he 
number of cases ~ where ~:ttilieaeieH eP E!!'ea1!111est was !'let 
ap!ll"e~riate alternative treatment strategies we;e recommended; 
~ a summary of '.ltil i zation review activities describJ,ng 

the number of cases reviewed and the number of ca§eS where 
different utilizat~on st:;ateqies were recommended: and 

leg) Same as proposed, except renumbered as (d) . 
,6) and (7) Same as proposed. 

AUTH: Sec. 39-71-203, 39-71-1103 and 39-71-1105, MCA 
IMP: Sec. <9- 7 1-224, 39-71-1103 and 39-71-1105, MCA 

RULE XIV (24.29.2356] pEPbRJMENT MAX INSpECT OR AUDIT 
11) Same as proposed. 
(2) The department may monitor and conduct periodic audits 

and special examinations of t~e IRaAa§'ea eare ~laA ~ as 
necessary to ensure compliance w~th the IRaHa~eei. eare ?lan 
certification and performance requirements. 

(3) All records of the MCQ relevant to determi~ing 
compliance with che !'AaHa~e!i eare plan shall be disclosed wi:~in 
a r-easonable time, :10c to exceed :.c days, after r-equesc by :.he 
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:iepar-t:nent. Records muse be legible and cannot be kept in a 
coded or sem1-coded manner unless a legend is provided for c~e 
codes. 
AUTH: 
IMP: 

Sec. 39-71-203, 39-71-1:03 and 39-71-1105, MCA 
Sec. 39-71-1103 and 39-71-1105, MCA 

RULE XV [24.29.23611 APPLICATION TO RENEW CERTIFIGAT!ON, 
NOTICE OF INTENT NOT TO RENEW CERTIFICATION Same as proposed. 

RULE XVI [24.29.2366] RENEWAL CERTIFICATION 
(1) through (31 Same as proposed. 
lil The department m~v briefly extend a 

certification while the renewal nrocess lS pendino, 
AUTH: Sec. 39-71-203, 39-71-1103 and 39-71-1105, MCA 
IMP: Sec. 39-71-1103 and 39-71-1105, MCA 

MCO's 

RULE XVII [24.29.2371] APPLICATION jO MODIF~ Same as 
proposed. 

RULE XVIII [24.29.2373] ~DDITION AND TERMINATION OF MEMBERS 
Same as proposed. 

?WLE XIX f24.29.23761 REVOCATION OR SUSPENSION QF 
CERTIFICATION fll Same as orooosed. 

121 :a) through (d) Same as proposed. 
iel the MCO know1naly utili~es the services of a health 

care prov1der whose license has been :-evoKed or suspe!1ded by the 
licensing board; 

. f · and ( g 1 Same as proposed. 
3 i The department will J~·,re 20 days written !10tice to the 

MCO, and insurers wit!} which the )o!CQ has contracted. of the 
.jeoar":ment' .s intent to suspend or revoke che certification oi 
t:he MC:J. The notice '"'i'-1 specify the grounds for revocation or 
suspens1on. If the MCO does not either come into compliance or 
request a contested case hearing, within 20 days of the notice 
:Oelng sene. the depar'::nent will suspend or revoke the MCO' s 
~ert.:.iicat!.on. 

,4) Same as proposed . 
.:.2l If che cert~::.cat:.on of ;~ MCO is ;;<>voked and :.he MCO 

·.,ishes :o again become cen:ified, ic. must go through the ent:.re 
aooLcati"n jJrocess 'including oavment ot the application feel 
oefore ic :an be certified . 
. ';UTH: Sec:. 3 9-71-203, 39-71-1103 and 3 9-71-1105, MCA 
iMP: Sec. 39-71-1:03 and 39-71-1105, MCA 

RULE XX :24.29.2379] DISPUTE RESOLUTION Same as proposed. 

~- The ~epart:ment has thoroughly considered the comments 
and testimony received on the proposed rules. The following is 
a summary of the comments received, along with :he ~epartment's 
:=-espcnse :o :.hose comments: 
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General comments: 
Comment: One commencer felt that the rules effectively 
precluded individuals or small groups of physicians from 
organizing a MCO. 
Response: A MCO may be formed by an individual, partnership, 
corporation, or any other form of entity. The Department 
believes that the commenter is correct that an individual cannot 
form a MCO without obtaining the services of other 
practitioners. The Department believes the statutes clearly 
require that there be more than one treating physician in each 
MCO. 
Comment: Another commencer felt that the entire set of proposed 
rules should be withdrawn and rewritten. 
Respqnse: The Department has researched the statutes and 
administrative rules of all the other states that have MCOs, and 
has developed these rules in consultation with representatives 
of the health care and the workers' compensation insurance 
industries. The Department believes that these rules, while 
perhaps not perfect, reasonably meet the assignment given to the 
Department by the Legislature. A delay in the adoption of these 
rules is likely to frustrate the purpose of the legislation and 
interfere with the. legislative plan for workers' compensation 
reform. 
Comment: Another commenter voiced his objections to the use of 
a physician gatekeeper model in the context of the workers' 
compensation system. 
Response: The Department is bound to follow the requirements of 
the statutes. The commencer should address his comments to the 
Legislature. 
Comment: A commencer expressed concerns about ::he potential 
impact of MCOs on rural health care providers and that there is 
a lack of data on that impact. 
Response: The Department is aware that many providers are very 
concerned about how MCOs will affect their practices. The 
Department, however, must carry out the legislative directive to 
establish a MCO certification orocess. The comments are more 
appropriately directed to the Legislature, which has the 
authority to change the law to minimize any adverse impacts. 
Comment: A commenter expressed concern that if the Department 
makes substantive amendments in the final adoption of rules the 
public would not have an opportunity to comment on those 
changes. 
Response: che Department does not believe that it has made such 
substantive changes to the rules as to require that additional 
public comment be allowed. The Department is sensitive to both 
the lette~ and the spirit of the public participation 
requirements of Montana law, and it is of the opinion that ic 
has complied with the law in this rulemaking process. 
Comment: The Montana Podiatric Medical Association (MPMAl made 
numerous objections to the fact that podiatrists are not 
recognized within the ~ules as being eligible ~o be "treating 
physicians" or "personal doctors". The MPMA stated that che 
proposed ~ules are unconstitutional as applied to Doctors of 
Podiatric Medicine, and urged the Department to recognize that 
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because Title 37, chapcer 6, MCA defines podiatrists as 
"physicians•, they should be recognized as such for purposes of 
the Workers' Compensation Act. 
Re~ponse: The Department recognizes that podiatrists are 
"physicians" pursuant to Title 37, chapter 5, MCA. However, in 
the Workers' Compensation Act, at section 39-71-116 (30), MCA, 
the term "treating physician" is specifically defined in such a 
way that podiatrists are not included in the definition. The 
Department believes that the Legislature has the authority to 
make the distinction between a "physician" and a "treating 
physician" within the Workers' Compensation Act. 

Likewise, there is a specific limitation on what classes of 
providers can treat injured workers despite a referral to a MCO 
[referred to in the rules as a "personal doctor"]. section 39-
71-1105 (4) (f), MCA. restricts the class of personal doctor to 
those who are eligible to be a "treating physician", and then 
places additional restrictions on that sub-class of providers. 
Again, the Department believes that the Legislature has the 
authority to make the classification within the Workers' 
Compensation Act. 

The Department is bound to follow the statutory constraints 
of the Workers' Compensation Act when making rules that 
lmplement that Act. The commencer should address its concerns 
::o the Legislature and seek a legislative correction of any 
oerceived inconsistencies in the law. 
Comment: The MPMA commented that the proposed rules (and 
· . .mderlying statutes) unreasonably limit '"arker' s access co 
podiatric medical care, and stated that podiatric care is cost 
effect..:.ve. 
Response: The Department 
Workers' Compensation Ace 
should be directed to the 

RULE I PPRPOSE 

is constrained by the 
in adopting these rules. 
Legislature. 

terms of the 
The comments 

Comment: A commencer observed that satellite offices might 
permit a MCO to capture business in an outlying area even if the 
satellite office does not offer a full range of services. 
Response: The commencer is correct. However, the MCO :nust 
9rovide appropriate services. The Department sees no problem 
with providing appropriate services at a location that is more 
convenient to the injured worker. 
Comment: A commencer asked if a hosoital could be a member of 
a MCO. , 
R!ilsponse: The Department: intends that "members" be individuals, 
not organizations such as hospitals. The Department has 
::lar~fied che definition of member in Rule I I, and has also 
amended Rule I to avoid any confusion. 

RULE II QEFINITIONS 
Subsect~on 126) yomments: One commenCer objected to the part 
\bl portion of the definition of "injured worker" on the grounds 
that it abandons the fee schedule. 
R!i:Sponse: .Serv1ces provided by the MCO are not bound by :ee 
schedule amouncs, pursuant :o 39-7~-704 (Si, MCA. 
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Comment: The same commencer objected to the part (b) portion of 
the definicion of "injured worker" on the grounds that it places 
a contractual term in the rules. 
Response: The definition does not place a contractual term in 
the rules because it merely defines what class of claimants are 
injured workers. It does not place any contractual rules 
between the MCO and the insurer. 
Comment: The same commenter objected to the part (b) portion of 
the definition of "injured worker" on the grounds that it 
requires the insurer to pay for all of the services provided by 
the MCO to the injured person whether or not it is reasonable 
and necessary treatment for the industrial injury. 
Response: The definition provides that when an insurer has not 
accepted liability the only claimants who are "injured workers" 
for the purposes of these MCO rules are those where the insurer 
agrees to pay for all the services provided by the MCO. The 
Department believes that insurers will have contractual terms 
that will tend to limit services to "reasonable and necessary". 
If an insurer does not wish to send a person whose claim has not 
been accepted to a MCO, the insurer should not direct that 
person to a MCO. 
Subsection (~7) comrnents: Several commencers requested that the 
Department add particular specialties to the definition of 
member. 
Response: The Department did not incend to make the list all 
inclusive and has amended the definition to provide further 
examples. 
comment: A commencer asked if a hospital could be be a member 
of a MCO. 
a,esponse: The Department intends that "members" be individuals. 
noc organizations such as hospitals. The Department has amended 
the definition of member accordingly, and has also amended Rule 
I to avoid any confusion. 
Subsection (&91 comrnent: A commenter stated chat the definition 
of a MCO is inappropriate because it includes applicants as well 
as certified entities. 
Response: The Department agrees and has amended the definition 
to remove the reference to applicants. 
subsection i-!1:10) comment: A commenter suggested adding 
orthopedic surgeons to the list of providers who meet the 
definition of "personal doctor". 
Response: The Department is constrained by the provisions of 39-
71-1105 (4) (f). MCA, in setting che qualifications of a 
"personal doctor''. Although the statute uses the phrase 
"primary care physician", the Department believes that the use 
of the term "oersonal doctor" is less confusing. 
comment: The.MPMA objected to the proposed definition, as noced 
above in the General Comments. 
Response: The Department response is the same as stated earlier. 
Subsection I~) comment: Several commenters suggested that the 
proposed definition of "place of employment" was inappropriate. 
Respon§e' The Department agrees and has deleted the definition. 
subsection i15) commenc: The MPMA objected ta the proposed 
definition. as noted above ~n the General Comments. 
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Response: The Department response is the same as stated earlier. 

RULE III SELECTION OF MANAGED CARE ORGANIZATION AND TREATING 
PHYSICIAN WITHIN A MANAGED CARE ORGANIZATION 
General ;ommencs: Several commencers voiced their obJections to 
the inclusion of the personal doctor provisions of this rule and 
stated chat the inclusion of personal doctors was incompatible 
with MCO operations. 
Response: The Department is obligated, pursuant to section 39-
71-1105 (4) (f), MCA, to include the right of the injured worker 
to select a personal doctor. 
Subsection (1) comment: Several commencers requested that the 
Department explain the term "worker's community". 
Resoonse: The Department has defined the word community and has 
added that definition to Rule II. 
Comment:: A commencer suggested adding language to require t)"].at 
MCO .contracts specify which employers are governed by the 
contract. 
Response: Montana law, unlike the Oregon statutes from which 
several of the MCO concepts were taken, does not provide for the 
employer to choose whether the employer's workers will be 
subject to referral to a MCO. It is the insurer, not the 
employer, that has the right to decide whether an injured worker 
will be referred to a MCO. The injured worker also has ·the 
right to select which MCO to attend :rom all the MCOs in the 
worker's commun~ty. 
Comment: .r.. commencer suggested that: ·chere should be a time 
limit for the injured worker to choose a MCO if more than one 
exists. 
Res9onse: The Department concurs and has amended .the rule to 
provide for a seven day period in which the claimant must select: 
a MCO. 
Subsection 12) comments: Two commencers asked why an injured 
worker must be referred to a MCO before the injured worker can 
select a personal doctor. 
Response: The rule is written so that the MCO is selected first; 
because there may be more than one MCO in the worker's 
community. The parties must know what rules, terms and 
conditions wil~ apply, because they may be different from MCO to 
MCO. The rule also allows the initial evaluation to be 
conducted ~hile t~e injured worker decides whether to select .a 
personal doctor, and thus minim~ze any time delays inherent in 
the referral process to the managed ~are system. By seeing the 
MCO first, the injured worker will be better able to make .an 
informed decision as whether to "opt out" of the MCO. 
Comment: Several people request:ed c~arif~cation as to who was 
responsible for monitoring a non-MCO physician's activities once 
they have agreed to abide by the MCO agreement. 
Response: The Department has determined that it is the insurer 
who should be responsible for monitorlng t~e activities of ~he 
personal doctor. The insurer has case management 
responsibilities for the claim. The Department ~aa amended the 
rule to clarify this and also to provide that c~e insurer may 
contract w~t~ the MCO for these services. 
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Comment: A commente~ asked who had the responsibility of 
contaccing the personal doctor to see if the doctor would agree 
to the rules, terms and conditions of the MCO. 
Resoonse: The Department has determined thac the insurer should 
contact the personal doctor. The insurer may contract with the 
MCO for thac service. The rule has been amended accordingly. 
Comment: Sever~l commente~s suggested that the injured worke~ 
be responsible for the co-payment if they decide to remain with 
their personal doctor, even if the physician agrees to abide by 
the MCO agreement. 
Response: The Department agrees and has amended the rule 
accordingly. 
Comment: A commenter suggested that there be additional 
language in the rule to clarify that a personal doctor must 
"qualify within the MCO guidelines" within 7 days. 
Response: The Department believes that the current language 
which requires that a personal doctor agree to all "rules, 
terms. and conditions" adequacely addresses the issue raised by 
the comment. 
Comment: One commenter questioned at what rate would a non-MCO 
personal doctor be paid and who would be responsible for the 
outcome. 
Response: Non-MCO personal doctors must agree to abide by all of 
the rules, terms, and conditions of the MCO, which includes 
reimbursement rates, method of payment, and responsibility for 
outcomes. 
Subsection :3) comment: An insurer requested that the words 
"selected a MCO" be changed to "entered a MCO". 
Response: The Department agrees and has amended the rule 
accordingly. 

RULE IV PRELIMINARY APPLICAT!ON 
Cqmment: A person commented that only having an initial 
application fee and no renewal fee would be inviting future 
~ ~nancial problems. The commencer also stated that it is 
~nappropr~ate to place the amount of the application fee in the 
~ules. 
~esponse: The Department believes it is appropriate to state the 
amount of the application fee in the rule. The Department has 
amended the rule to delete references to oossible future fees. 
Comment: A commenter suggested that the r~les needed to contain 
appropriate provisions to prevent the public disclosure of 'trade 
secrets that might be contained in the application for 
certification. 
Response: The Department agrees and has amended ~his rule and 
Rule XI, Final Application, accordingly. 

RULE V TIME. PLhCE AND MANNER QF PROVIDING SERVICES 
Comment: A commenter asked if a MCO could decide that "no 
further treatment" was an appropriate treatment option. 
Response: Pursuant to section 39-71-704 (1) (a), MCA, insurers 
are liable for primary medical services. Once the treating 
physician determines that an injured worker has reached medical 
stability, the Department. believes that '':1o further treatment." 

Montana Administrative Register 4-2/24/94 



-432-

may be appropriate. Any additional services would have to be 
authorized by the insurer as "secondary medical services". 

RULE VI AREAS SERVED SY MANAGED CARE ORGANIZAJION 
Qeneral comments: Several commencers objected to the Department 
regulating what they thought ought to be a contractual item 
between the insurer and the MCO. 
Response: The Department does not view this rule as regulating 
how or where a MCO provides services. A MCO must file a map 
that shows the areas within certain radii of service locations. 
A MCO will not be denied certification as a result of this rule; 
it merely identifies graphically the travel distances from the 
service locations listed in response to Rule V. 
Comment: A commencer noted that these rules are silent as to 
who pays for the travel expenses of an injured worker who is 
directed to a MCO. 
Resoonse: The commenter is correct. ARM 24.29.1409 explains the 
circumstances when travel is payable by an insurer. 
Comment: A commenter wanted to know which MCOs are referred to 
by this rule. 
Response: Subsection (1) provides that for the purpose of this 
rule, it means only those certified MCOs which have a contract 
with the insurer of the injured worker in question. 
Subsection '2l comments: Two commencers suggested that the 
state should be divided into regions of service rather than 
service areas. One suggested that the state be regionalized by 
zip code. The Department also received comments opposing the 
region proposal and supporting the rule as proposed by the 
Department. 
Response: The Department believes the rule as proposed offers a 
reasonable balance between the insurer's desires to obtain 
state-wide coverage by MCOs and the need to establish reasonable 
limitations on travel for injured workers. However, it is the 
Department's intent to !"eview this rule after a reasonable 
amount of time to determine if experience with the application 
of this rule may dictate the need to !"evise service areas. The 
Department will at that time study whether there is an 
appropriate way of identifying service areas by zip code. 
Comment: One commencer suggested deleting "place of employment" 
from the rule. Another commencer suggested additional wording 
as part of "he place of employment phraseology. 
Response: The Department has deleted the "place of employment" 
language. 
comment: Several commencers stated it is inappropriate for 
injured workers to be directed to MCOs outside the worker's 
community when care is available within the community. 
Response: The MCO statutes permi c insurers to make referrals 
when certain conditions exist. Unless otherwise authorized by 
the insurer, those injured workers must receive medical services 
from a MCO. 
Comment: A commenter stated that the Department should delete 
the requirement limiting travel to the normal travel required to 
obtain medical services, when a MCO is not within 100 miles o£ 
=he injured ·.~orkers • residence . 
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Response: While the Department believes that insurers should 
carefully balance the potential benefits of MCO referral with 
the possible detriments of long travel, the Deparcmenc will 
delete the requirement. Based upon additional research, the 
Department concludes that it does noc have the authority to 
enforce the limitation as proposed. 
Subsection (31 comment: One commencer suggested adding language 
about the MCO making every reasonable effort to obtain the 
services of a needed specialist, even if it requires travel of 
more than 100 miles. 
Response: Subsection (2) of the rule allows the MCO to direct an 
injured worker to a specialist that is more than 100 miles away 
if there is no specialist nearer. 

~ULE VIII CONTENTS Of THE MANAGED CARE P18N 
General comments: A commenter noted that the Department did not 
ident~fy any objective criteria that it would use to evaluate 
the staff of a MCO, and suggested that the Department 
incorporate "substantial incentives" and a weighted point system 
to ensure that each MCO has a diversity of providers. 
Response: The Department certification process does not 
establish any sort of ranking or scoring system that assigns 
more or less points to applicants that have certain types of 
providers included in the plan. The certification process is 
designed to provide minimum standards which every MCO applicant 
must meet in order to be certified. The plan (and the other 
componencs of the application) acts as a "disclosure statement• 
that will allow insurers to understand what services the MCO 
intends to offer. Insurers will decide whether a MCO offers a 
desirable mix of services and providers that appeal to the 
insurer's needs. The Department believes that the market, not 
the Department, should identify what services and providers are 
desirable. 
Comment: The same commencer stated that Department has failed 
to properly regulate publicly supported medical services because 
it does not prohibit MCOs from denying membership to any willing 
health care provider. 
Response: The Department is not charged with ''regulation of 
publicly supported medical services". The Department is 
required to establish a certification process for MCOs. 
Car~i:~ed MCOs can contrac~ with workers' compensation insurers 
t:o provide certain services. The MCOs will be pa~d by those 
insurers, not by general fund tax dollars. Based on the 
inquiries to date, the Departmenc believes that all MCO 
applicants will be from the private sector. If a medical 
provider believes that a MCO has illegally discriminated against 
that provider, the provider has recourse through the civil court 
system. 
Subsection (l) comments: An insurer commented that only three 
of the six practice areas should be required rather than four of 
the six practice areas. 
Response: The Department agrees and has amended the rule 
accordingly. 
Comment: One insurer suggested that t:.he surgery 9ractice area 
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requirement should specify either a general surgeon or vascular 
surgeon in (1) (a). 
Response: The Department believes that given the scarcity of 
particular specialties, especially in rural areas, that the 
surgery practice area requirement should not be made more 
specific. Insurers are free to require particular sub­
specialties within a MCO when they negotiate contracts. 
comment: A commencer suggested that an applicant be excused 
from the requirement if there were an inadequate number of 
willing providers for a particular specialty. 
Response: The Department has lowered the required number of 
specialties, as discussed above. The Department believes that 
the rule, as amended, provides a means that addresses the 
concern raised by the comment. 
Subsection (2) comment: Several commencers questioned why there 
were special provisions concerning physical therapists in the 
rule and not other specialty areas. 
Response: Section 39-71·1105 (1), MCA, specifically provides 
that MCOs are encouraged to utilize services of independent 
physical therapists. No other practice area has similar 
statutory status. 
Comment: A commenCer expressed concern about the vagueness of 
the statutory language related to physical therapists. 
Response: The Department is bound by the provisions of the 
statute. The comment can only be addressed legislatively. 
Subsect:ion ( 3 l comment: Several requests were made to add 
particular specialties to the list identified in this rule. 
Response: The Department did not intend to make the list all 
inclusive and has amended the rule to provide further examples. 
Subsection 15 l c~: Commencers questioned why the plan 
needed to specify medical qualifications by the person(s) who 
designate treating physician within the MCO. One commenCer 
stated that the initial visit would likely be scheduled by an 
administrative assistant rather than a medical specialist. 
Response: The Department anticipates that a MCO may schedule 
evaluations of an injured worker before designating who would be 
the treating physician. Unlike non-MCO care, the first provider 
seen within the MCO would not necessarily become the "treating 
physician". The Department recognizes that a MCO may call upon 
the expertise of a variety of its members to decide who would be 
the appropriate treating physician in a given case. To avoid 
confusion, however, the Department has amended the rule to 
delete the identification of the qualifications of the person(s) 
making the treating physician designation. 
Subsectiop (6) comment: An insurer suggested that the text be 
reworded to ~equi~e that the specific provider subspecialty for 
referral be listed, rather than JUSt the circumstances of 
referrals. 
Response: The Department believes that it is more ~ppropriate to 
allow a st~tement of circumstances rather than requesting a list 
of particulars. As an example, the applicant might identify the 
circ·..1mstance as being "whenever the injured worker needs 
services from a specialty that no member offers". That would be 
much broader than a liscing of subspecialties. If a MCO 
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accidently omitted an esoteric specialty, that might deny an 
injured worker needed care and treatment. 
Subsection 1 9) comment: Several commencers objected to t:he 
proposed phraseology. Generally the comments questioned the 
wisdom of t:he particular criteria proposed by t:he Department: 
that required specific timeliness standards and specific init:ial 
treat:ment standards. 
Response: The Department agrees and has amended t:he rule 
accordingly by deleting t:he specific timeliness of initial 
treatment standard. 
Subsection (10) comment: A commencer pointed out the 
difficult:ies of the MCO providing monitoring, utilization review 
and peer review for services provided by personal doctors. 
Response: The Department agrees and has amended the rule 
accordingly in subsections (10), (13) and (14). 
Subsection 115) comment: A commenter requested clarification as 
to what is meant by "appropriate financial incentives". 
Response: Section 39-7l-ll05 (4) (b), MCA. requires chat a plan 
must provide "appropriate financial incentives". The Department 
found in researching this area with other jurisdictions that: 
incentives used include performance based contracting, 
utilizac:ion profiling, fee caps, and discounted fee schedules. 
This is by no means an exhaustive list of possibilit:ies. MCOs 
are encouraged to explore ocher or additional incentives. The 
Department:: notes that: providing either a "volume discount" or a 
''volume bonus", where the MCO provides incentives for an insurer 
co direct more claimants to the MCO, or for the insurer to give 
the MCO a greater dollar volume of services, would be another 
example of an appropriate financial incentive. Another 
incentive might be that for every claimant who has x dollars of 
services within a given period, the MCO will provide certain 
additional services at no additional expense. 
Subsection (16) comment: A commencer suggested that the 
requirement of a customer satisfaction program be deleted 
because of t:he adversarial nature of workers' compensation. 
Response: The Department believes that patient satisfaction 
should be measured as one gauge of t:he qualit:y of the services 
provided to injured workers. The Department will bear in mind 
the possibility of biased survey results that may occur because 
injured workers have hostility towards their injuries or their 
insurer, which are not related to the services provided by the 
MCO. 
Subsection 117) comroent: A commencer suggested that the 
language using the term "fair" was ambiguous and could open the 
door for disputes regarding the word "fair". 
Response: The Department strongly believes that: the dispute 
resolution process needs to have the element of fairness. 
However, the Department has added an additional term in the 
hopes of clarifying the intent of the rule. 

RULE X APPROVAL OF PRELIMINARY APPLICATION 
Comment: One commenter expressed a concern about the open­
endedness of the preliminary application review process. 
Response: The Department recognizes that the rule does not 
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provide for a st~ict timeline. It is the Department's intent to 
prompr:ly process applications. The Department will consider 
adding a timeline t:o complete this review after it has gained 
adequate experience in the lengch of time requi~ed to review 
applications. 

RULE XI FINAL APPLICATION 
Comment, One commencer request:ed that the requirement t:hat 
providers be licensed or certified by the state of Montana be 
delet:ed. 
Response; Section 33-71-1105 (3) (a), MCA, requires that the 
individuals who will be providing services under the plan be 
licensed to practice in the state of Montana. 
Qomment; The same comment:er suggested that the medical direccor 
or day-to-day administ:rator should only be required to certify 
that reasonable steps have been taken to verify that each care 
provider is properly licensed. 
Response; Section 39-71-1105 (3) (ai, MCA, requires that there be 
"appropriate evidence" chat the individuals who will be 
providing services under the plan are licensed to practice in 
the state of Montana. The Department believes that the 
certification required by this rule constitutes •appropriate 
evidence". The Department believes that t:he certification by 
the medical director or day-to-day administrator is less 
burdensome a requirement than requiring that copies of each 
individual's license be furnished to the Department. 

RQLE XII ORIGINAL CERTIFICATION 
Comment, One commenter suggested that as soon as the 
preliminary application is approved. the applicant could begin 
its operations. 
Response; Section 39-71-1103 (3), MCA, provides that only 
certified MCOs may contract with insurers to provide medical 
services for injured workers. An insurer may not contract with 
an applicant until it is certified as a MCO. 

RULE XIII REPORTING REQUIREMENTS 
General comment:s; A commencer suggest:ed adding an additional 
paragraph to the rule that provides for a certification renewal 
process. 
Response; Rule XV provides for a process for renewal of 
cert:ification. See also comments to Rule XV. 
comment, A commencer questioned why information required by 
this rule had cO be repeated in the renewal application required 
by Rule XV. The commenter suggested that the information only 
be required by Rule XV. 
Response; The Department believes that it needs the informat~on 
about member, insurer, and service location changes on a cur~ent 
basis so that it can accurately answer questions from injured 
workers. This rule provides the Department with "running 
changes", while Rule XV provides an updated maste~ list of that 
informacion ~very two years. 
subsection 111 comments' An insurer commented that t!le proposed 
rule probably should not: make a blanket finding that contracts 
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were exempt from public disclosure in all cases. The commencer 
also suggested that the last two sentences be deleted. 
Response: The Department agrees and has amended the rule 
accordingly. 
Comment: One commencer questioned 
Department's statements in subsection 
MCO, the Department wanted to have 
related information reported. 

why, in light of the 
(1) about ownership of the 
all of the non-ownership 

Response: The Department's regulatory duties go beyond merely 
ensuring that a MCO is not formed, owned, or operated by an 
insurer. The Department believes that it needs to have the 
information required by the rule in order to carry out its 
duties. 
Comment : The same commencer questioned the Department's 
q~a:~:~cations to analyze the utilization and peer review 
inf~r~ation requested. 
Resoonse: The Department believes that it has qualified staff to 
review the information contained in the reports. If staff needs 
assistance in interpreting the data, it will obtain appropriate 
expert services from a consultant. 
Comment: One commencer suggested that a disclosure of 
inappropriate treatment would have a chilling effect on any peer 
review being performed. 
Response: The Department agrees and has amended the rule 
accordingly. 
Subsection (4) comment: 
reporting requirements be 
paperwork. 

One commencer recommended that 
changed to quarterly to reduce 

Response: The rule as proposed only requires that any changes be 
reported and that no reporting is required if there are no 
changes. While quarterly reports might reduce paperwork, the 
Department believes that it needs to be aware of these changes 
more frequently so that it can provide the public with timely 
and accurate information concerning the MCO. 
Agency comment: The Department realized that it failed to 
include a reporting requirement for changes in service locations 
in the reporting requirements. The Department has amended the 
rule accordingly. 

RULE XV APPLICATION TO RENEW CERTIFICATION. NOTICE OF INTENT 
NOT TO RENEW CERTIFICATION 
Comment: One commencer requested that the renewal period be 
during the 180 to 90 days prior to the expiration of 
certification. The commencer suggested that any valid 
certification should carry with it the right of successive 
renewal uoon expiration of certification, provided the MCO is in 
compliance with the law. 
Response: A MCO that applies for renewal will have it granted if 
the MCO is in compliance with the law and administrative rules. 
The Department cannot arbitrarily refuse to renew the 
certification of the MCO that meets the requirements. The rule 
provides that the MCO that is aggrieved by a decision of the 
Department has rights to administrative hearing. While the 
Department believes that the proposed time period for renewal 
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applications is appropriate, the Department has amended Rule XVI 
to allow for brief extensions of certification while a MCO is in 
the renewa~ process. 
Comment: Another commencer suggested that instead of having a 
renewal process, the Department grant certifications that do not 
have a fixed expiration date, but that were subject to 
termination, suspension or revocation. The commencer suggested 
that the Department could conduct periodic audits to ensure 
compliance. 
Response: The Department considered the suggested concept during 
the initial drafting phase. The Department rejected the concept 
at that time because it believed that it would be more difficult 
to ensure that, in the event that these rules were amended, MCOs 
would comply with the changed requirements. While the 
Department has the right to audit MCOs, the Department does not 
believe chat routine audits are the most efficient means of 
learning about a MCO's operations. The Department has 
considered the concept again, but does not elect to change the 
rule at this time. 

RULE XVII APPLICATIQN TO MODIFY PLAN 
Comment: One commencer questioned how a MCO could obtain prior 
authorization in the event a member suddenly left the MCO. 
Response: The rule requires prior authorization only for 
voluntary actions that will reduce the level of services 
provided or change the plan significantly. If circumstances 
arise that are uot within the control of the MCO, the MCO must 
advise the Department of the situation and provide information 
about the effect of che change on the delivery of services 
pursuant to the plan. 
Comment: One commencer suggested it is inappropriate for the 
state to require prior approval for a change in the way that the 
MCO administers its program. 
Response: The Department does not require approval for changes 
in the way the MCO administers its program, only reductions in 
the level of services or significant changes to one or more of 
the plan elements. 

RQLE XIX ~EVOCATION OR SUSPENSION OF CSRTIFICATION 
Comment: One commencer suggested that a MCO be penalized only 
if the MCO knowingly utilized the services of an unlicensed 
provider. 
Response: The Department agrees and has amended the rule 
accordingly. 
Comment: An insurer requested chat insurers that have 
contracted with the MCO be notified if the Department is taking 
disciplinary action against the MCO under this rule. 
Response: The Department agrees and has amended ~he rule 
accordingly. 
Agency ccmment: The Deparc~ent did not clearly express the fact 
that a MCO whose certification has been,revoked muse reapply for 
certification. The rule has been amended for clarification. 
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~ULE XX DISPQTE RESOLUTION 
Comment: One commencer ques~ioned whether the Department could 
require participants to use the informal dispute resolution 
process provided within the plan before accessing the 
Department's procedure. 
Response: Section 39-71-105 (3), MCA, expresses that it is the 
public policy of the state that the workers' compensation system 
should be primarily self-administering and that the system must 
be designed to minimize reliance upon lawyers and the courts. 
The Department believes that it is appropriate in light of the 
public policy statement to require that the parties seek an 
informal resolution of disputes before resorting to formal 
procedures. 

5. ~hese rules are effective March 1, 1994. 

V? u-4 A . .iuttf: 
David A. Scott 
Rule Reviewer DEPARTMENT OF LABOR & INDUSTRY 

Certified to the Secretary of State: February 14, 1994. 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE COMMITTEE 

The Administrative Code committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue Oversight committee. 

The Administrative Code Committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana state Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: A¢ministratiye Rules of Kontana <ABMI is a 
looseleaf co•pilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

·Kontana Adpin~stratiyc Register CMABl is a soft 
back, bound publication, issued twice-llonthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of 11tatute• and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of the Administrative Rules of MontanA CABMl: 

Known 
Subject 
Matter 

Statute 
Number and 
Department. 

1. consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of content• in the last 
Montana Administrative Register issued. 

2. Go to cro•s reference table at end of each 
title which lists MCA section nU!IIb*rs and 
corresponding ARM rule nUllbers. 
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ACCUMULATIVE TABLE 

The Administrati~e Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executi~e agencies which ha~e 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through December 
31, 1993. This table includes those rules adopted during the 
period January 1, 1994 through March 31, 1994 and any proposed 
rule action that was pending during the past 6-month period. (A 
notice of adoption must be published within 6 months of the 
published notice of the proposed rule.) This table does not, 
however, include the contents of this issue of the Montana 
Administrative Register !MAR). 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through December 31, 1993, 
this table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1994 Montana Administrative Register. 

APMINISIRAIIQN. Department of. Title 2 

2.5.202 
2.21.224 
2.21.908 

and other rules - State Purchasing, p. 1 
and other rules • Annual Vacation Leave, p. 2861, 151 
and other rules - Disability and Maternity Leave -
Sick Leave - Parental Leave for State Employees, 
p. 827, 2372 

2.21.1812 Exempt C~ensatory Time, p. 2462, 22 
2.21.3607 and other rules - Veterans• Employment Preference 

p. 2464, 23 
!Public ~loyees• Retirement Board) 
I· II Establishment and Implementation of Family Law Orders 

I-V 

2.43.302 

2.43.302 

Splitting and Paying Montana Public Retirement 
Benefits, p. 1580, 2400 
Retirement Incenti~e Program Provided by HB 517, 
p. 742, 2008 
and other rules • Definitions - Request for Release 
of Information by Members Effect of Voluntary 
Elections - Lump Sum Payments of Vacation or Sick 
Lea~e • Purchase of Previous Military Service - -
Modifications Affecting Actuarial Cost - Disability 
Retirement Conversion of Optional Retirement 
Benefit Upon Death or Divorce from the Contingent 
Annuitant, p. 2864, 291 
and other rules Retirement Incentive Program 
Provided by HB 517, p. 2057, 2762 
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(Teachers' Retirement Board) 
I-II Implementing the Provisions of SB 173 Pertaining to 

the Establishment and Implementation of P~ily Law 
Orders, p. 1584, 2404 

2_44-405 and other rules - Adjusting Disability Allowances -
Interest on Non-Payment for Additional Credits 
Creditable Service for Teaching in Private 
Educational Institutions, p. 2858 

(State Compensation Insurance Fund) 
I Establishing Criteria for Assessing a Premium 

Surcharge, p. 2060, 2527 
2. 55.327 and other rules - Construction Industry Program -

Scheduled Rating for Loss Control Non-compliance 
Modifier and Unique Risk Characteristics Modifier, 
p. 2870, 292 

AGRICULTURE· Department of. Title 4 

I- II 

I-III 

4.5.202 
4.10.206 

and other rules - Civil Penalties - Enforcement and 
Matrix - Sale, Distribution and Inspection of Nursery 
Stock in Montana, p. 2580, 24 
and other rules Civil Penalties Relating to 
Beekeeping in Montana - Designating Regulated Bee 
Diseases Clarifying the Apiary Registration 
Forfeiture Procedure Restrictions on Apiary 
Registration, p. 1588, 2120 
and other rule - Category l Noxious Weeds, p. 93 
Licensing for Pesticide Operators, p. 2063, 2669 

STATE AUDITOR. Title 6 

I- II and other rules - Establishing Accreditation Fees for 
Annual Continuation of Authority - Defining "Money 
Market Funds" as they Relate to Investments by Farm 
Mutual Insurers - Remove Limitations on the Issuance 
of Credit Life and Credit Disability Insurance to 
Joint Debtors Prohibiting Discrimination in 
Determining Eligibility for Personal Automobile 
Insurance Wage Assignments Voluntary Payroll 
Deduction, p. 2163, 2764 

I-XI Continuing Education Program for Insurance Producers 
and Consultants, p. 2466, 3004 

I-LV Administration and Enforcement of Laws Regulating 
Standards for Companies Considered to be in :a:azardous 
Financial Condition - Annual Audited Reports - Life 
and Health Reinsurance Agreements Reports by 
Bolding Company Systems Establishing Accounting 
Practices and Procedures to be Used in Annual 
Statements Credit for Reinsurance, Including 
Letters of Credit Standards for Valuation of 
Insurer Securities and Other Invested Assets, 
p. 1726, 2408 
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6. 10.102 and other rules Exem.pting Certain Foreign 
Securities from Registration • Requiring that Exempt 
Foreign Savings and Loan Associations be Members of 
the Federal Deposit Insurance Corporation and tha~ 
their Certificates of Deposit be Fully Insured by the 
Federal Deposit Insurance Corporation, p. 95 

(Classification and Rating Com.ittee) 
I·X Matters Subject to Notice and Hearing Before the 

Classification and Rating Committee, p. 1781, 2225 

CQMMERCE, Departm§nt of. Title 8 

(Board of Alternative Health care) 
8.4.404 and other rules Certification for Specialty 

Practice conditions Which Require Physician 
Consultation • Continuing Education, p. 2713 

(Board of Barbers) 
8.10.405 Pee Schedule, p. 2168, 295 
(Board of Chiropractors) 
8.12.601 and other rules Applications, Educational 

Requirements Renewals continuing Education 
Requirem.ents • Unprofessional Conduct, p. 222 

(Board of Clinical Laboratory Science Practitioners) 
I-IX Clinical Laboratory Science Practitioners, p. 2065, 

2766 
(State Electrical Board) 
8.18.402 and other rules Applications General 

Fees 
Pioneer 

Responsibilities Temporary Permit 
Examinations Continuing Education 
Electrician certificates, p. 225 

(Board of Dentistry) 
a. 22.502 and othe4 rules · Licenses Issued for CoJ:~.ducting 

(Board of 
8.24.409 
(Board of 
8.30.407 

Parimutuel Wagering Daily Double Peature 
Requirements of Licensee Pool Calculations, 
p. 1595, 2412 

Landscape Architects) 
Fee schedule, p. 2986 

Funeral Service) 
and other rules · Fees · unprofessional Cotlduct · 
Crematory Facility Regulation · Casket/Containe4s · 
Shipping Cremated Human Remains • Identifying Metal 
Disc • Processitl.g of Cremated Remains - Crematory 
Prohibitions, p. 1787, 2670 

(Board of Nursing) 
8. 32.304 and other rules • Advanced Practice Registered Nurses 

- SXecutive Director - Examinations - Inactive Status 
· Schools - Prescriptive Authority - Clinica~ Nurse 
Specialista · Pelegation of Nursing Tasks, p. 100 

(Board of occupational Therapy Practice) 
8.35.402 and other rules • Definitions - Use of Modalities, 

8.35.408 
8.35.414 

p. 116 
Unprofessional Conduct, p. 2483, 25 
Therapeutic Devices, p. 1598, 2231 
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8.36.401 

8.36.601 

8.36.602 

8.36.801 

(Board of 
8.39.504 

(Board of 
8.40.404 

(Board of 
8.42.402 

(Board of 
6.50.428 

(Board of 
8.52.604 

8.52.606 

(Board of 
8.54.407 

(Board of 
8.56.409 

(Board of 
8.57.403 

iBoard of 
8.58.406A 

8.58.419 

d.58.419 

(Board of 
8.59.402 
8.59.402 
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Optometry) 
and other rules • Board Meetings · Applications for 
Examination · Examinations • Reciprocity - General 
Practice Requirements Pees Applicants for 
Licensure, p. 1447, 2121 
and other rules • Continuing Education • Approved 
Courses and Examinations • New Licenses - Therapeutic 
Pharmaceutical Agents, p. 120 
Continuing Education - Approved Progr~ or Courses, 
p. 2294, 152 
and other rule - Therapeutic Pharmaceutical Agents -
Approved Drugs, p. 2485, 153 

Outfitters) 
and other rules Outfitter Operations Plans 
Conduct of Outfitters and Guides • Unprofessional 
Conduct, p. 2070, 155 

Pharmacy) 
and other rules · Fees - OUt·of·State Mail Service 
Pharmacies, p. 2073, 2586 

Physical Therapy Examiners) 
Examinations - Fees • Temporary Licenses • Licensure 
by Endorsement, p. 2587, 159 

Private Security Patrol Officers ' Investigators) 
and other rules - Experience Req-~irements · Insurance 
Requirements • Fees, p. 1450, 2413 

Psychologists) 
and other rules Application Procedurea 
Examination · Fee Schedule, p. 1792, 2232 
and other ~'Ule · Required Superviaed Experience • 
Licensees !rom Other States, p. 2590 

Public Accountants) 
Qualifications for a License aa a Licensed Public 
Accountant, p. 1453, 2122 

Radiologic Technologists) 
and other rules · Examinations • Renewals - Fees • 
Permits - Permit Fees, p. 1455, 2912 

Real Estate Appraisers) 
and other rules Examinations 
Re~~irements Education Requirements 
Agricultural Certification, p. 2170, 2775 

Realty Regulation) 

Experience 
Fees 

and other rules · Applications - Trust Accounts • 
Continuing Education Unprofesaional Conduct 
Property Management, p. 1063, 1909, 2123, 2233 
Grounds for License Discipline · General Provisions 
Unprofessional Conduct, p. 232 

Grounds tor License Discipline - General Provisions • 
Unprofessional Conduct, p. 2719, 297 

Respiratory Care Practitioners) 
Definitions, p. 123 
and other rule · Definitions - Use of Pulse Oximetry, 
p. 2487, 160 
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8.59.501 and other rules - Applications - Temporary Permits -
Renewals - Continuing Education, p. 1458, 2125 

(Board of Social Work Examiners and Professional Counselors) 
8. 61.401 and other rules Definitions Licensure 

Requirements for Social Workers, Application 
Procedures for Social Workers Licensure 
Requirements for Professional Counselors, p. 2296, 
3015, 26 

B. 61.404 and other rules - Fees · Ethical Standards for Social 
Work Examiners and Professional Counselors - Inactive 
Status Licenses, p. 2988, 298 

(Board of Speech-Language Pathologists and Audiologists) 
8. 62.502 and other rules - Aide Supervision - Nonallowable 

Functions of Aides, p. 1795, 2913 
(Building Codes Bureau) 
8.70.101 and other rules - Building Codes, p. 2173, 299 
(Milk Control Bureau) 
8.79.101 and other rules Definitions Transactions 

Involving the Purchase and Resale of Milk within the 
State, p. 2301, 3016 

(Financial Division) 
8. 80.101 and other rules - Banks - Reserve Requirements -

Investment in Corporate Stock Investments of 
Financial Institutions - Limitations on Loans - Loans 
to a Managing Officer, Officer, Director or Principal 
Shareholder -Corporate Credit U!lions, p. 1599, 2198, 
2776, 161 

(Board of Milk Control) 
8.86.301 and other rules - Transportation of Milk fr~ Farm­

to-Plant and as it Relates to Minimum Pricing -
Readjustment of Quotas - Settlement Fund Payments, 
p. 2315, 3018 

8.86.301 Monthly Calculation of the Class I Milk Paid to 
Producers, p. 1797, 2234 

(Local Gove~t Assistance Division) 
I Administration of the 1994 Treaeure State Rndow.ent 

(TSEP) Program, p. 125 
I Administration of the 1994 Federal Community 

Development Block Grant (CDBG) Program, p. 127 
(Board of Investments) 
8.97.1301 and other rules 

Approval Procedures 
p. 1247. 2235 

(Business Development Division! 

Definitions Seller/Services 
Loan Loss Reserve Account, 

8. 99.401 and other rules - Microbuainess Finance Program, 
p. 1800, 2236 

(Board of Housing) 
8.111.405 Income Limits and Loan Amounts, p. 5 
(Montana State Lottery) 
8.127.407 Retailer Commission, p. 2078 

EDUCATION. Title 10 

Montana Administrative Register 4-2/24/94 



-447-

(Superintendent of Public Instruction) 
10.16.901 and other rules - Special Education, p. 757, 1913, 

2415 
(Board of Public Education) 
I Teacher Certification Area of Specialized 

I 
10.57.211 
10.57.501 

Competency, p. 237 
Certification • Early Childhood, p. 2323 
Test for Teacher Certification, p. 1463, 2781 
Teacher Certification - School Psychologists, School 
Social Workers, Nurses and Speech and Hearing 
Therapists, p. 234 

10.60.101 and other rules - Board of Public Education Policy 
Statement - Due Process in Services - Identification 
of Children with Disabilities Opportunity and 
Educational Equity - Special Education - Student 
Records - Special Education Records, p. 2326, 166 

10.66.101 and other rules • General Educational Develop~t -
Requirements Which Must he Met in Order to Receive 
High School Equivalency Certificates • Waiver of Age 
Requirements • Method of Applying - Pees • Waiting 
Period for Retesting Issuance of Equivalency 
Certificates, p. 2593, 167 

(State Library Commission) 
10.101.101 Organi%ation of the State Library Agency, p. 1461, 

2783 

E~_]~~-~E~VICES, Department of, Title 11 

! 

11.5.602 

11.7.601 

and other rules - Day Care Facilities - Legally 
unregistered Providers Participating in Day Care 
Benefits' Programs, p. 129 
Qualifications of Respite Care Providers, p. 1251, 
3019 
and other rule • Case Records of Abuse or Neglect, 
p. 238 
and other rules Poster Care Support Services, 
p. 2080, 2528 

FISH, WILDLIFE, AND PARJS. Department of, Title 12 

I Nonresident Hunting License Preference System, p. 242 
12. 3. 112 Setting of Nonresident Antelope Doe/Fawn Licenses, 

p. 2201, 2914 
12.3.116 and other rule - Application and Drawing of Moose, 

Sheep, and Goat Licenses, p. 6 
12.3.123 Nonresident Combination License Alternate List, 

p. U99, 2915 
12.6.901 Water Safety Regulations - Allowing Elec~ric Motor• 

o~ Lake Elmo, p. 1963, 2916 
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HEALTH AND ENVIRONMENTAL SCIEHCES. pepartment of. Title 16 

r 

I 

I·III 

I·III 

I·IX 

I·XXV 

I·XXXIV 

16.6.901 

16.8.1107 

16.8.1903 

16.14.501 

16.14.502 

16.20.603 

16.20.1003 

16.28.1005 

16.38.301 

16.44.102 

16.44.125 

16.44.<!0<! 

(Petroleum 
16.47.311 

Administrative Penalties for Violations of Hazardous 
Waste Laws and Rules, p. 2992 
Water Quality Permit and Degradation Authorization 
Fees, p. 2489 ~ 
Health Care Authority · Process for Selection of 
Regi:onal Health Care"Planning Boards, p. 1972, 2416 
Health Care Facility· Licensing · Licensure Standards 
for Residential Tr~atment Facilities, p. 1809, 304 
and other rules • Implem,entation of the Water Quality 
Act's Nondegradation Policy, p. 2723 
Air Quality Bureau • Operating Permits for Certain 
Stationary Sources of Air Pollution, p. 1817, 2933 
and other rules Air Quality Air Quality 
Permitting · Prevention of Significant Deterioration 
· Permitting in Nonattainment Areas - Source Testing 

Protocol and Procedure Wood Waste Burners, 
p. 1264, 2530, 2919 
and other rules - Records and Statistics • Filing 
Death Certificates - Burial Transit Permits • Dead 
Body Removal Authorization - Notification of Failure 
to File Certificate or Body Removal Authorization, 
p • 25991 3023 
and other rules Air Quality Preconatruction 
Permits, p. 1965, 2930 
and other rule - Air Quality - Air Quality Operation 
and Permit Fees, p. 1807, 2531 
and other rules - Solid Waste - Municipal Solid Wast~ 
Management, p. 2083, 2672 
and other rules - Solid Waste - Municipal Solid Waste 
Management, p. 2203, 2784 
and other rules - Water Quality - Surface Water 
Quality Standards, p, 2737 
and other rules Water Quality Ground Water 
Quality Standards - Mixing Zones - Water Quality 
Nondegradation, p. 244 
Tuberculoais Control Requirementa for Schools and Day 
Care Facilities, p. 2721 
and other rules • Public Health Lab and Chemistry Lab 
Addressing Laboratory Fees for Food, Consumer Safety 
and Occupational Health Analysis, p. 1812, 2239 
and other rules - Hazardous Wastes • Hazardous Waste 
Management, p. 2330, 2952 
and other rules • Hazardous Waste - Facility Permit 
Fees • Hazardous Waste Management - Attorney's Fees 
in Court Action Concerning Release of Records, 
p. 1254, 2009 
and other rule Hazardous Waste Onderground 
Injection Wells, p. 1608, 2126 
Tank Release Compensation Board) 
and other rules - Consultant Labor Classifications, 
p. 2206, 2678 
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TRANSPORTATION. Department of. Title 18 

18.7.302 
18.8.101 

and other rules • Motorist Information Signs, p, 137 
and other rules - Mocor Carrier Services (Fo~rly 
"Gross Vehicle We1ght"), p. 2875 

CORRECTIONS AND HUMAN SERVICES. Department of. Title 20 

(Board of 
20.25.101 

Pardons) 
and other rules - Re~ision of Rules of the Board of 
Pardons - ARM Title 2 0, Subchapters 3 through 11, 
p. 2495, 168 

JUSTICE. Department of. Title 23 

I Issuance of Seasonal Commercial Driver• s License, 
p. 1610, 169 

I Affidavit Form for an Indigence Financial Statement, 
p- 1465, 2532 

I·VI and other rules - Rules of the Fire Prevention and 
Investigation Bureau Describing the Revision of 
Licensure Requirements for Persons Selling, 
Installing or Servicing Fire Protection Equipment -
Other Provisions Dealing with Fire Safety, p. 1855, 
2953, 3025 

I-VII Regional Youth Detention Services, p. 2886 
23.5.101 State Adoption of Federal Hazardous Materials 

Regulations, p. 1469, 141 
23.16.101 and other rules Regulating Public Gambling, 

p. 1974, 2786, 3025 

LABOR AND INDUSTRY. Department of. Title 24 

I-IV 

I-IX 

I·XX 

(Workers• 
24.5.301 

24.5.322 

24.26.202 

24.29.702G 

24.29.1402 

4-2/24/94 

Implementation of Education-based Safety PrograJaS for 
Workers• Compensation Purposes, p. 257 
Groups of Business Entities Joining Together for the 
Purchase of Workers• Compensation Insurance, p. 9 
Certification of Managed Care Organizations for 
Workers' Compensation, p. 2890 

Compensation Judge) 
and other rules Procedural Rules of the Court, 
p. 2747. 27 
and other rules Procedural Rules of the Court, 
p. 248 
and other rules - Rules of Procedure before the Board 
of Personnel Appeals • Labor-Management Relations and 
Grievances, p. 2339, 3026 
and other rule - Groups of Employers that Self-Insure 
for Workers• C~pensation Purposes, p. 1613, 2240 
Liability for Workers for Medical Expenses for 
Workers' Compensation Purposes - Payment of Medical 
Claims, p, 1870, 2801 
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24.29.1409 Travel Expense Reim.burs-ents for Workers' 
Compensation Purposes, p. 1872, 2804 

24.29.1416 Applicability of Rules and Statutes in Workers' 
Compensation Matters Applicability of Date of 
Injury, Date of Service, p. 143 

24.29.1504 and other rules • Selection of Treating Phyl!llician for 
Workers' Compensation Purposes, p. 1878, 2809 

24.29.1513 and other rules Utilization and Medical Fee 
Schedules for workers' Compensation Matters, p. 146 

STATE LANPS. Department of. Title 26 

I 

I 

26.3.180 

Rental Rates tor Grazing Leases and Licenses - Rental 
Rates for Cabinsite Leases Fees for General 
Recreational Use License, p. 2496, 34 
Assessment of Fire Protection Fees for Private Lands 
Under Direct State Fire Protection, p. 1881, 35 
and other rules · Recreational Use of State Lands • 
Posting of State Lands to Prevent Trespass, p, 1471, 
2536, 33 

LIYESTOCX. Department of. Title 32 

32.2.401 Pees for Slaughterhouse, Meat Packing Bouse or Meat 
Depot License, p. 1180, 2417 

NATURAL RESOQRCES AND CONSERVATIQN, Department of. Title 36 

36.12.202 and other rules Water Right Contested Caae 
Bearings, p. 2086, 307 

36.16.102 and other rules - Water Reservations, p. 262 
36.17.101 and other rules - Renewable Resource Grant and Loan 

Program, p. 2498, 3040 

PUBLIC SERVICE REGULATION, Department of, Title 38 

I Adoption by Reference of the 1993 Edition of the 
National Electrical Safety Code, p. 2606, 3042 

I·V Exclusion from Motor Carrier Regulation for 
Transportation Incidental to a Principal Business, 
p. 18 

38.3.201 and other rules Registration of Intrastate, 
Interstate and Foreign Motor Carriers to Implement 
New Federal Requirements on Single State 
Registration, p. 275 

38.3.702 Class E Motor Carriers- Motor Carriers Authorized to 
Transport Logs, p. 2370, 2966 

38.3.2504 and other rules - Tariff Fee • Tariff Symbols, All 
Relating to Motor Carriers, p. 14 

38.4.801 and other rules - Rear·End Telemetry Systems for 
Trains, p. 2602, 3041 

38.5.2202 and other rule- Federal Pipeline Safety Regulations, 
p. 2604, 3043 

Montana Administrative Reqister 4-2/24/94 



-451-

38.5.3345 Unauthorized Changes of Telephone Customers• Primary 
Interexchange Carrier (PIC), p. 2368, 3044 

REVENUE. Department of. Title 42 

I 

!·II 

42.11.301 
42.12.103 

42.17.105 

42.17.111 

42.18.105 

42.19.401 
42.20.137 

42.20.161 

42.20.303 

4:Z.:U.106 
42.21.162 
42.22.101 

42.22.1311 

42.31.102 
42. 31.402 
42.35.211 

Tax Informacion Provided to the Department of 
Revenue, p. 1192, 2811 
Exemptions Involving Ownership and Use Tests for 
Property, p. 2212, 2968 
Opening a New Liquor Store, p. 1475, 2418 
and other rules Liquor Licenses and Pe~its, 
p. 2003, 2423 
and other rules · Old Fund Liability Tax, p. 2612, 
3045 
Withholding Taxes Which Apply to Indians, p. 1995, 
2426 
and other rules · Property Reappraisal for Taxable 
Property in Montana, p. 1182, 2127 
Low Income Property Tax Reduction, p. 2398, 2967 
and other rules Valuation of Real Property, 
p. 2633, 3048 
and other r~les Forest Land Classification, 
p. 2392, 2970 
and other rules · l~ining Clailns and Real Property 
Values, p. 2625, 3060 
and other rules · Personal Property, p. 2373, 2972 
Personal Property Taxation Dates, p, 2907 
and other rules Centrally Assessed Property, 
p. 2608, 3061 
and other rule Industrial Trend Tables, p. 2658, 
3062 
and other rules Cigarettes, p. 1997, 2427 
Telephones, p. 2107, 2685 
and other rules • Inheritance Tax, p. 2109, 2817 

SECRETARY OF STATE. Title 44 

I 

!·III 
I-IV 
1.2.419 

and other rule • Fees for Limited Liability Companies 
· Fees Charged for Priority Handling of Documents, 
p. 1885, 2248 
Voter Information Pamphlet Fo~t. p. 2665, 3064 
Commissioning of Notary Publics, p. 1883, 2250 
Schedule Dates for Filing, Compiling, Printer Pickup 
and Publication of the Montana Administrative 
Register, p. 2667, 3063 

(Co~issioner of Political Practices) 
44.10.521 Mass Collections at Fund-Raising Events • Itemi%ed 

Account of Proceeds, Reporting, p. 2216 

SOCIAL AND REHA5ILITATION SERVICES, Department of. Title 46 

46.10.304A and other rules - AFDC Unemployed Parent, p. 2505, 
3065 
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46.10.318 

46.10.403 

46.10.404 
46.10.410 
46.12.204 
46.12.501 

46.12.507 

46.12.510 

46.12.602 

46.12.1930 

46.12.3002 

46.13.203 

-452-

and other rule Emergency Assistance to Needy 
Families with Dependent Children, p. 1479, 2432 
Revision of AFDC Standards Concerning Shared Living 
Arrangements, p. 278 
Title IV-A Day Care for Children, p. 2910, 312 
At-Risk Child Care Services, p. 2114, 2686 
Medicaid Requirements for Co-Payments, p. 286 
and other rules · Mid-Level Practitioners, p. 2994, 
313 
and other rules • Medicaid Coverage and Rei:mbursement 
of Ambulance Services, p. 2218, 2819 
and other rules Swing-bed Hospital Services, 
p. 2508, 3069 
and other rule - Medicaid Dental Services, p. 1888, 
2433 
and other rules • Targeted Case Management for Adults 
with Severe and Disabling Mental Illness and Youth 
with Severe Emotional Disturbance, p. 1901, 2251, 
2435 
Determination of Eligibility for Medicaid Disability 
Aid, p. 2758, 36 
and other rules Low Income Energy Assistance 
Program (LIEAP), p. 1618, 2437 
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BOUll APPOIJI'l'BBS Ul1) VACUCIBS 

House Bill 424, passed by the 1991 Leqislature, directed that 
all appointinq authorities of all appointive boards, 
commissions, co-.ittees and councils of state qovernment take 
positive action to attain qender balance and proportional 
representation of minority residents to the qreatest extent 
possible. 

one directive of HB 424 was that the secretary of State 
publish monthly in the Hoatana Adainistrative Begister a list 
of appointees and upcominq or current vacancies on those 
boards and councils. 

In this issue, appointments made in January, 1994, are 
published. Vacancies scheduled to appear !rom March 1, 1994, 
throuqh May 31, 1994, are also listed, as are current recant 
vacancies due to resignations or other reasons. 

Indi~duals interested in servinq on a new board should refer 
to the bill that created the board for details about the 
number of members to be appointed and qualifications 
necessary. 

Each month, the previous month's appointees are printed, and 
current and upcominq vacancies for the next three months are 
published. 

Membership on boards and commissions ehanqes 
constantly. The followinq lists are current as of 
February 4, 1994. 

For the most up-to-date information of the status of 
membership, or for more detailed information on the 
qualifications and requirements to serve on a board, 
contact the appointinq authority. 
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