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BEFORE THE TEACHERS' RETIREMENT BOARD 
OF THE STATE OF MONTANA 

In the matter of the adoption of 
new rule, and amending Rule 
2.44.518, and repeal of Rule 
2.44.514 relating to the Teachers' 
Retirement System 

TO: All Interested Persons. 

NOTICE OF PUBLIC 
HEARING ON PROPOSED 
ADOPTION, AMENDMENT 
AND REPEAL OF RULES 
RELATING TO THE 
T E A C H E R s ' 
RETIREMENT SYSTEM 

1. on January 5, 1995, at 10 A.M. a public hearing will be 
held in the office of the Teachers' Retirement System, at 1500 
Sixth Avenue, Helena, Montana, to consider the adoption of new 
Rule I; and amendment of rule 2.44.518; and repeal of rule 
2.44.514. 

2. The proposed new rule does not replace or modify any 
section currently found in the Administrative Rules of Montana. 

J. The proposed new rule is as follows: 

Rule I. INQEPENQENT CONTRACTOR ( 1) Any person employed 
as an independent contractor shall be ineligible for membership 
in the Teacher's Retirement systelD. certification from the 
Montana Department of Labor and Industry as an independent 
contractor shall be accepted as prima facie evidence of 
independent contractor status by the Teacher's Retirement Board. 

(2) In absence of certification by the Department of Labor 
and Industry, it must be shown that the worker is both free from 
direction and control of the party utilizing their services and 
have an independently established business. The burden of proof 
before the Teacher's Retirement Board is on the employer. 

(3) If a peraon•~status as an independent contractor is in 
question they must become a member of the Teachers' Retirement 
system as provided under 19-20-302, MCA. 

AUTH: 19-20-201, MCA., IMP: 19-20-302, MCA. 

Rationale: There appears to be a growing interest by school 
districts to use contract labor as a cost effective way of 
addressing budget reductions. The Teachers• Retirement Board 
has had an informal policy of honoring certificates issued by 
the Department of Labor and Industry as verification that an 
individual is an independent contractor and not eligible for 
membership. The adoption of the proposed rule will formalize 
this policy in ARM. 

4. The rule proposed to be amended is as follows: 

2.44.518 LIMIT ON EARHEP COMPENSATION (1) The amount of 
earnings that may be used in calculating a member's average 

MAR Notice No. 2-2-236 23-12/8/94 



-3058-

final compensation may not exceed either the mellber's actual 
earned compensation or earnings adjusted by this rule for the 
preceding year, by aore than lOt except for .. •nint• increases 
that: 

(a) result froa collective bargaining agreements; 
(b) have been granted by the employer to all other 

aimilarly aituated employees. The U\Jjlloysr 11\lSt certify the 
similarlY situated group of employees. tne increase received by 
each employee And the methodology for deteraining tbe increases; 

(c) ~e~e heen reeei¥e~ ee eeapenea~ien ~ft~e• een••••~ fer 
s~••e• eaplaytaen~. result frQJI coiiDensation receiyed for SUMer 
employ»ent. not to exceed one-ninth of tbe academic year 
contract for each month owployed duripg the sumwer: 

(d) have resulted from change of employer or; 
(e) hove resulted fro• re-employment for a period of not 

leas than one year following a break in service. 
( 2) The member aust provide adequate documentation to 

permit the board to make an informed decision concerning 
exceptions to the lOt limitation. Adequate documentation 
includes but is not limited to the following: 

(a) employment contracts; 
(b) official minutes of board meetings. 
(3) The assignment of additional duties of a one time or 

temporary nature shall not be exempt from the lOt limitation. 
AUTH: 19-20-201, MCA., IMP: 19-20-101(5), MCA. 

Rationale: The 1989 legislature limited compensation that may 
be used in the calculation of retirement benefits. The 
statement of intent attached to the bill stated that it was the 
intent of the legislature to limit the impact on the retireaent 
system of salary increases granted to selected individuals in 
their final years. The legislature directed the Boord to adopt 
rules that, among other things, would exempt increases received 
for summer employment. At the time the legislation was debated 
our experience showed that summer employment was reported each 
month at one-ninth or less of the aember's academic year 
contract. However, since summer employment is exempt, we hove 
seen 15, 20, 30 ' 40t of the member's academic year salary 
reported as 11 s1111111er employment". This amendment is necessary to 
bring the administration of the lOt cop into compliance with the 
legislative intent. 

5. The following rule is to be repealed: 

2.44.514 LQMP SQM PAXM£NTS AT THE EHD OF THE SCHOOt TERM 
Con be found on page 2-3266 of the AdministrativtiRUes of 
Montana. 

AUTH: 19-20-201, MCA., IMP: 19-20-101(8), MCA. 

Rationale: Since the implementation of this rule, employers 
have misunderstood the provisions and hove inconsistently 
reported unused sick leave days, which are normally considered 
termination pay and reported only at the time of retirement. 
The members and employers covered under TRS will best be served 
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if this rule is repealed. 

6. Interested parties may submit their data, views, or 
argumsnts,•either orally or in writinq, at the public hearing. 
Written views, co.-ants or data may also be submitted to David 
L. Sann, Administrator, Teachers' Retirement System, 1500 Sixth 
Avanus, Helena, MT 59620-0139, no later than January 5, 1995. 

7. Gary Warren has bean dssignated to preside over and conduct 
the hearing. 

a. The authority of the Board to make the proposed rules is 
basad on section 19-20-201, MCA. and the rules implement Title 
19, Section 20, MCA. 

eM.eqal Counsel David L. Senn, Administrator 
Teachers• Retirement system 

Certified to the secretary of State November 28, 1994. 
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE 
OF THE STATE OF MONTANA 

In the matter of the proposed 
adoption of new rules implementing 
standardized health claim forms 

TO: All Interested Persons. 

NOTICE OF PUBLIC 
HEARING 

1. on January 4, 1995, at a:oo o'clock a.m., MDT, a 
public hearing will be held in Room 160 of the Mitchell 
Building, 125 N. Roberts, Helena, Montana. The hearing will 
be to consider the proposed adoption of new rules implementing 
standardized health claim formu. 

2. The proposed new rules provide as follows: 

RUlE I PURPC6E OF RULES ( 1) The purpose and intent of this 
subchapter is to standardize the forms used in the billing and 
reimbursement of health care, reduce the number of forms 
utilized, increase efficiency in the reimbursement of health 
care through standardization, and encourage the use of and 
prescribe a timetable for implementation of electronic data 
interchange of health care expenses and reimbursement. 

AUTH: 50-4-501, MCA 
IMP: 50-4-305 and 50-4-501, MCA 

RULE II DEFINITIONS For the purposes of this sub­
chapter, the following terms have the following meanings: 

(1) "ASC X12N standard format" means the standards for 
electronic data interchange within the health care industry 
developed by the accredited standards committee Xl2N insurance 
subcommittee of the American national standards institute. 

(2) "CDT-1 codes" means the current dental terminology 
prescribed by the American dental association. 

(3) "CPT-4 codes" means the physicians' current 
procedural terminology, fourth edition published by the 
American medical association. 

(4) "HCFA" means the health care financing 
administration of the u.s. department of health and human 
services. 

(5) "HCFA form 1450" means the health insurance claim 
form maintained by HCFA for use by institutional care 
practitioners. 

{6) "HCFA form 1500" means the health insurance claim 
form maintained by HCFA for use by health care practitioners. 

(7) "HCPCS" means HCFA's common·procedure coding system, 
a coding system which describes products, supplies, procedures 
and health professional services and includes, the American 
medical association's {AHA's) physicUum' current procedural 
terminology, fourth edition (CPT-4)codes, alpha-numeric codes, 
and related modifiers. This includes: 
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(a) "HCPCS level 1 codes" which are the AHA's CPT-4 
codes and modifiers for professional services and procedures; 

(b) "HCPCS level 2 codes" which are national alpha­
numeric codes and modifiers for health care products and 
supplies, as well as some codes and modifiers for health care 
products and supplies, as well as some codes for professional 
service& not included in the AHA's CPT-4; and 

(c) "HCPCS level 3 codes" which are local alpha-numeric 
codes and modifiera for items and services not included in 
HCPCS level 1 or HCPCS level 2. 

(8) "Health care practitioner" means a person licensed 
or certified to provide health care services. 

(9) "ICD-9-CM codes" means the diagnosis and procedure 
codes in the international classification of diseases, ninth 
revision, clinical modifications published by the U.S. 
department of health and human services. 

(10) "Institutional care practitioner" means a facility 
or institution that is licensed to provide health care 
services. 

(11) "Issuer" means an insurance company, fraternal 
benefit society, health care service plan, or health 
maintenance organization. This may include third party 
administrators and any other entity reimbursing the costs of 
health care expensea at the direction of an issuer. 

(12) "J512 Form" means the uniform dental claim form 
approved by the American dental association for use by 
dentists. 

(13) "Revenue Codes" means the codes established for use 
by institutional care practitioners by the national uniform 
billing committee. 

AUTH: 50-4-501, MCA 
IMP: 50-4-305 and 50-4-501, MCA 

BULE III AfPLICABILITY AHD SCOPE (1) Except as 
otherwise specifically provided, the requirements of this 
subchapter apply to issuers, health care practitioners, and 
institutional care practitioners. 

(2) Nothing in thia subchapter shall prevent an issuer 
from requesting additional information that is not contained 
on the foraa required under this subchapter to determine 
eligibility of the claim for payment if required under the 
ter.s of the policy or certificate issued to the claimant. 

(3) Nothing in this subchapter shall prohibit an issuer, 
health care practitioner or institutional care practitioner 
from using alternative forms or procedures for filing claims 
as are apecitied in a written contract between the health care 
practitioner or inatitutional care practitioner and issuer. 

AUTH: 50-4-501, KCA 
IMP: 50-4-305 and 50-4-501, MCA 
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RULE IV REOUIREMEHTS FOR USE OF HCFA FOM 1500 
(1) Health care practitioners, other than dentists, 

shall use the HCFA for. 1500 and instructions provided by HCFA 
for use of the HCFA fora 1500 when filing claias with issuers 
for professional services. Health care practitioners that 
bill patients directly shall provide a properly completed HCFA 
form 1500 in addition to any other explanatory information 
used to bill the patient when requested by the patient. 

(2) Issuers may only require health care practitioners 
to use the following coding system for the initial filing of 
claims for health care services: 

(a) HCPCS codes; and 
(b) ICD-9-CM codes. 
(3) Issuers may only require health care practitioners 

to use other explanations with a code or to furnish additional 
information with the initial subllission of an HCFA fora 1500 
under the following circumstances: 

(a) when the procedure codes used describe a treatment 
or service that is not otherwise classified; or 

(b) when the procedure code is followed by the CPT-4 
modifier 22, 52, or 99. Health care practitioners may use 
item 19 of the HCFA form 1500 to explain multiple modifiers, 
unless item 19 is used for other purposes in accordance with 
the instructions for this form. 

(4) Health care practitioners may use box 19 of the HCFA 
form 1500 to indicate the form is an amended version of a form 
previously submitted to the issuer by inserting the word 
"amended" in the space provided. 

(5) Health care practitioners billing for services based 
on the amount of time involved shall define on line 19 the 
time interval in item 24 G of the HCFA form 1500, if the time 
interval is not already defined the HCPCS code. If not 
defined by either HCPCS or in line 19, units will be assumed 
to be days of treatment. 

(6) Health care practitioners shall provide the unique 
physician identification number, as assigned by HCFA, in box 
17a and the federal tax identification number or social 
security number to complete item 25 of the HCFA form 1500, as 
required by the HCFA instructions. 

AUTH: 50-4-501, MCA 
IMP: 50-4-305 and 50-4-501, MCA 

RULE V REQUIREMENTS [QR USE OF HCfA FORM 1450 
(1) Institutional care practitioners shall use the HCFA 

torm 1450 and instructions provided by HCFA for use of the 
HCFA form 1450 when filing claims with issuers for health care 
services. Institutional care providers that bill patients 
directly shall provide a properly completed HCFA form 1450 in 
addition to any other explanation information used to bill the 
patient when requested by the patient. 

(2) Issuers may only require institutional care 
practitioners to use the following coding system for the 
initial filing of claims tor health care services: 
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(d) the inforaation outlined in RULE IV, 
if the charges include direct service furnished by 
a health care practitioner, and the direct· service is not 
covered by the instructions for the HCFA form 1450. 

(3) Hospitals aay use the HCFA fora 1500 to supplement a 
HCFA fora 1450 if necessary in billing patients or their 
representatives or filing claias with issuers for outpatient 
services. 

AUTH: 50-4-501, MCA 
IMP: 50-4-305 and 50-4-501, MCA 

RULE VI REOUIREKENTS FOR USE OF J512 FORM (1) Dentists 
shall use the J512 fora and instructions provided by the 
Aaerican dental association CDT-1 for use of the J512 form for 
filing claims with issuers for professional services. 
Dentists that bill patients directly shall provide a properly 
coapleted J512 fora in addition to any other form used to bill 
the patient when requested by the patient. 

(2) Issuers may not require a dentist to use any code 
other than the CDT-1 codes for the initial filing of claims 
for dental care services, unless the use of supplemental codes 
are defined and permitted in a written contract between the 
issuer and dentist. 

AUTH: 50-4-501, HCA 
IMP: 50-4-305 and 50-4-501, MCA 

BULE VII GEHEBAL PRQVISIONS (1) Health care 
practitioners and institutional care practitioners shall file 
claims in a manner consistent with the requirements of this 
subchapter. Claims filed in paper fora shall be printed on 
8.5" x 11'' paper. 

(2) Issuers shall accept forms submitted in compliance 
with this subchapter for the processing of claims. 

(3) Health care practitioners, institutional care 
practitioners, and issuers shall: 

(a) use and accept the most current editions of the HCFA 
form 1500, HCFA form 1450, or J512 form and most current 
instructions for these foras in the billing of patients or 
their representatives and filing claims with issuers; and 

(b) modify their billing and claim reimbursement 
practices to encompass the coding changes for all billing and 
claim filing by the effective date of the changes set forth by 
the developers of the forms, codes, and procedures required 
under this subchapter. 

AUTH: 50-4-501, MCA 
IMP: 50-4-305 and 50-4-501, MCA 
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RULE VIII MANDATORY ELECTRQNIC FORMAT (1) Issuers that 
receive claims or send payments by electronic means shall, 
within one year after(the effective date of these rules) or 
the date on which the health care financing administration 
requires it of medicare inte~ediaries and carriere, whichever 
is earlier, accept the ASC X12N standard for.at for the health 
care claims subMission transaction set (837) and sand the ASC 
X12N health care payment transaction sat (835). 

AUTH: 50-4-501, MCA 
IMP: 50-4-305 and 50-4-501, MCA 

3. REASON: These rules are baing proposed because 
they are needed to implement health care billing 
simplification authorized by 50-4-305, MCA, and uniform claim 
forms authorized by 50-4-501, MCA. 

4. Interested persons may present their data, views, or 
arguments, either orally or in writing, at the hearing. 
Written data, views, or arguments may also be submitted to 
Frank Cote', Deputy Commissioner of Insurance, P.O. Box 4009, 
Helena, Montana 59604, and must be received no later than 
January 5, 1995. 

5. The State Auditor will make reasonable 
accommodations for persons with disabilities who wish to 
participate at this public hearing. If you request an 
accommodation, please contact the State Auditor's Office not 
later than 5:00p.m., December 28, 1994, and advise the office 
of the nature of the accommodation needed. Please contact 
Frank Cote', Deputy Commissioner of Insurance, P.O. Box 4009, 
Helena, Montana 59604; telephone (406) 444-2997; toll free 
dial 1 and then 800-332-6148; fax (406) 444-3497. 

6. Gary L. Spaeth, State Auditor's Office, 126 N. 
sanders, P.O. Box 4009, Helena, Montana 59604-4009, has been 
designated to preside over and conduct the hearing. 

By: 

Certified to the Secretary of state this 28th day of November, 
1994. 
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BEFORE THE BOARD OF NURSING 
DEPAR'IMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to non-disciplinary track, 
admission criteria and 
educational requirements 

NOTICE OF PUBLIC HEARING ON 
PROPOSED AMENDMENT OF 8.32.1606 
NON-DISCIPLINARY TRACK, 8.32.1607 
ADMISSION CRITERIA AND 8.32.305 
EDUCATIONAL REQUIREMENTS 

TO: All Interested Persons: 
1. on January 5, 1995, at 9:00a.m., a public hearing 

will be held in the Board of Nursing conference room, 
Professional and Occupational Licensing Bureau, Arcade 
Building, 4th Floor, 111 North Jackson, Helena, Montana, to 
consider the proposed amendment of the above-stated rules. 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

"8.32.1606 'I€!LUN'fARY NON-QISpPLINARY TRACK 
(1) Participation in the nurses• assistance program 

(NAP) may be a choice of licensees who volunteer for 
assistance with alcohol and/or drug use/abuse.____QL_who qualify 
for enrollment under ARM B. 32.1607. and enroll .in ligl!. __ of 
formal disciplinary action. Involvement by the licensee on 
the .el~ntary non-disciplinary track will remain confidential~ 
provided that the individual complies with all conditions of 
tbe program. • 

Auth: Sec. 37-8-202, MCA; IMf, Sec. 37-B-202, MCA 

"8.32.1607 APMISSION CRITERIA (1) through (5) will 
remain the same. 

(6) Licensee has not had any previous, eurreHt or 
pel'ldiri!J disciplinary action from a licensing board e<eepE 
where appre.,ed 8}' the heard. 

(7) Licensee is not currently facing ~ilitli...!!!!lliu:....i! 
notice of proposed board action issued by a ~inq board, 
~ ~ Lieeftsee has Het been termir~ated from 1! 

previously involved in the NAP or any other such assistance 
program, the individual must have complied in all material 
respects with such program fer ftoneemplianee. 

(8) Lieefteee 1-lae Bet had an~ dr~g aHd/or aleehul related 
empley.ent prehleme. 

(9) Lieeneee has ftet beeft eenoieted ef, plead~u-i·H:y---t-6-;­
er pleaa Bole eeftteftlire te a eriflle iftooloiHEJ a ··iolatien-ef' 
etate or feaeral laws relatiH!J te druge. 

(10) will remain the same, but will be renumbered (9). 
-fH+ ~ Licensee has not had evidence of diversion ot 

controlled substances or caution legend drugs for purposes ot 
sale or distribution. 

MAR N>tice No. 8-32-37 23-12/8/94 
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REASON: The amendments to ARM 8.32.1606 and 8.32.1607 will 
clarify which individuals qualify for the non-disciplinary 
track of the Nurses Assistance Program before disciplinary 
action is taken. The amendments also encourage voluntary 
participation by nurses who may seek help or intervention 
prior to disciplinary action by their employers or the Board. 

"8.32.305 EDUCATIONAL REOUIRSMBNIS AND OTHER 
QUALIFICATIONS APPLICABLE TO ADVANCED PRACTICE REQISTERED 
NURSING (1) will remain the same. 

(a) Successful completion of a post-basic professional 
nursing education program in the advanced practice registered 
nurse area of specialty with the minimum length of one 
academic year consisting of at least te"r menths 250 hours of 
didactic instruction and the re~inder 400 hours under a 
preceptor; and individual certification from a board-approved 
certifying body for those recognized prior to July 1, 1995; 

(b) through (3) will remain the same.• 
Auth; Sec. 37-8-202, MCA; IM£, Sec. 37-8-202, MCA 

REASON; This amendment is necessary to provide more 
consistency in determining the amount of instruction required 
under the advanced practice registered nurse specialty area, 
due to the variance in courses offered by different nursing 
programs. 

3. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to the Board of 
Nursing, 111 North Jackson, P.O. Box 200513, Helena, Montana 
59620-0513, to be received no later 5:00p.m., January 5, 
1995. 

4. Colleen Graham, attorney, has been designated to 
preside over and conduct the hearing. 

BOARD OF NURSING 
NANCY HEYER, RN, CNA, PRESIDENT 

BY• ~fit ,&;t,. 
ANNI~BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

... ,~~~ .. , .... 
Certified to the Secretary of State, November 28, 1994. 
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BEFORE THE LOCAL GOVERNMENT ASSISTANCE DIVISION 
DEPAR1MENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
adoption of a new rule for the 
administration of the 1995 
Federal Community Development 
Block Grant Program 

NOTICE OF PUI:ILIC HEARING ON 
THE PROPOSED ADOPTION OF NEW 
RULE I INCORPORATION BY 
REFERENCE OF RULES FOR 
ADMINISTERING THE 1995 CDBG 
PROGRAM 

TO: All Interested Person: 
1. On January 10, 1995, at 2:30p.m., a public hearing 

will be held in the large downstairs conference room of the 
Department of Commerce building, 1424 Ninth Avenue, Helena, 
Montana, to consider the adoption by reference of rules 
governing the administration of the 1995 Federal Community 
Development Block Grant (CDBG) program. 

2. The proposed new rule will read as follows: 

"I INCORPORATION BY REFERENCE OF RULES FOR ADMINISTERING 
THE 1995 CPBG PROGRAM (1) The department of commerce herein 
adopts and incorporates by this reference the Montana 
Community Development Block Grant Program 1995 Application 
Guidelines for Housing & Public Facilities Projects, the 
Montana Community Development Block Grant Program 1995 
Application Guidelines for Economic Development Projects, and 
the Montana Community Development Block Grant Program, 1995 
Grant Administration Manual published by it as rules for the 
administration of the 1995 CDBG program. 

(2) The rules incorporated by reference in (1) above, 
relate to the following: 

(a) the policies governing the program, 
(b) requirements for applicants, 
(c) procedures for evaluating applications, 
(d) procedures for local project start up, 
(e) environmental review of project activities, 
(f) procurement of goods and services, 
(g) financial management, 
(h) protection of civil rights, 
(i) fair labor standards, 
(j) acquisition of property and relocation of persons 

displaced thereby, 
(k) administrative considerations specific to public 

facilities, housing rehabilitation and neighborhood 
revitalization, and economic development projects, 

(1) project audits, 
(m) public relations, and 
(n) project monitoring. 
(3) Copies of the regulations adopted by reference in (l) 

of this rule may be obtained from the Department of Commerce, 
Local Government Assistance Division, Capitol Station, Helenct, 
Montana 59620." 

Auth: Sec. 90·1-103, MCA; IMf, Sec. 90-1-103, MCA 
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~ This rule is necessary because the federal 
regulations governing the state's administration of the 1995 
CDBG program and section 90-1-103, MCA, require the Department 
to adopt rules to implement the program. 

3. Interested persons may present their data, views or 
arguments, either orally or in writing, at the hearing. 
Written data, views or arguments may also be submitted to the 
r.ocal Government Assistance Division, Department of Connnerce, 
Capitol Station, Helena, Montana 59620, to be received no 
later than 5:00p.m., January 10, 1995. 

4. Richard M. Weddle, attorney, will preside over and 
conduct the hearing. 

LOCAL GOVERNMENT ASSISTANCE 
DIVISION 
DEPARTMENT OF COMMERCE 

BV. lht. (,~ 
ANNI~TOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNa~,. ~ ..... 
Certified to the Secretary of State, November 28, 1994. 
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BEFORE THE BOARD OF INVESTMENTS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of a rule pertaining 
to the Intercap Program 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
PROPOSED AMENDMENT OF 
8.97.919 INTERCAP PROGRAM­
SPECIAL ASSESSMENT BOND DEB1' 
- DESCRIPTION - REQUIREMEN'l'S 

1. On December 28, 1994, at 9:00a.m., a public hearing 
will be held in the conference room of the Board of 
Investments, 555 Fuller Avenue, Helena, Montana, to consider 
the proposed amendment of the above-stated rule. 

2. The proposed amendment will read as follows: (new 
matter underlined, deleted matter interlined) 

"8.97.919 INIERCAP PROGRAM - SPECIAL ASSESSMENT~ 
DEBT - DESCRIPTION - REQUIREMENTS (1) through (2) (c) will 
remain the same. 

(d) The loan amount may not exceed $100,000 250,000; and 
(e) will remain the same." 
Auth: Sec. 17-5-1605, MCA; lM£, Sec. 17-5·1606, MCA 

REASON: Plan participants indicated that the $100,000 limit 
for loans was too low. Therefore, at their urging, the loan 
limit is being raised to $250,000. 

3. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to the Board or 
Investments, 555 Fuller, Helena, Montana 59620, to be received 
no later than 5:00p.m., January 5, 1995. 

4. Julie Endner has been designated to preside over and 
conduct this hearing. 

BOARD OF INVESTMENTS 
WARREN VAUGHAN, CHAIRMAN 

Certified to the Secretary of State, November 28, 1~94, 
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BEFORE 1'HE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment 
of rules 16.8.401, 16.8.403 and 
16.8.404, regarding emergency ) 
procedures, 16.8.807, regarding) 
ambient air monitoring, ) 
16.8.1001-16.8.1003, 16.8.1006 ) 
and 16.8.1008, regarding ) 
visibility impact assessment, ) 
16.8.1102, 16.8.1107 and ) 
16.8.1119, regarding precon- ) 
struction permits, 16.8.1204 and) 
16.8.1206, regarding stack ) 
heights and dispersion tech- ) 
niques, 16.8.1302 and 16.8.1307,) 
regarding open burning, ) 
16.8.1803 and 16.8.1804, regard-) 
ing preconstruction permits for ) 
major stationary sources or ) 
major modifications located ) 
within attainment or unclassi- ) 
tied areas, 16.8.1903 and ) 
16.8.1905, regarding operating ) 
and permit application fees, ) 
16.8.2002-16.8.2004, 16.8.2113, ) 
16.8.2021 and 16.8.2025, regard-) 
ing operating permits, and the ) 
adoption of new rule I, regard- ) 
ing acid rain permits. ) 

To: All Interested Persons 

NOTICE OF PUBLIC 
HEARING FOR PROPOSED 

AMENDMENT OF RULES 
AND ADOPTION OF 

NEW RULE I 

(Air Quality) 

1. on January 20, 1995, at 8:00 a.m., the board will 
hold a public hearing in Room C209 of the Cogswell Building, 
1400 Broadway, Helena, Montana, to consider the amendment and 
adoption of the above-captioned rules. 

2. The rules, as proposed to be amended and adopted, 
appear as follows (new material in existing rules is 
underlined; material to be deleted is interlined): 

16,8.401 CONPITIONS (1) Emergency conditions exist if 
the director finds: 

(a) Remains the same. 
(b) That emissions from the operation of one or more air 

contaminant sources t5 ~ cauBing emifteftt imminent danger to 
human health or safety. 
AUTH: 75-2-111, MCA; IMP: 75-2-402, MCA 

16.8. 403 NOTICE OF HEARING--SERVICE J!l Notice of hearing 
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sfla+± must be given t2 the alleged violator concurrently with 
the order to reduce or discontinue immediately the emission at 
air contaminants. The elements of the notice ~ mY§1 be 
essentially the sam§ as those given under ARM 1.3.213 with the 
following particular changes: 

(1)-(3) Remain the same but are renumbered (a)-(c). 
AUTH: 75-2-111, MCA; IMP: 75-2-402, MCA 

16.8.404 HEABING (1) The alleged violator shall have 
the right to know and meet the evidence and arguments of the 
6eaPe director, including the right to present evidence, ~ 
examine witnesses. and Present oral argument eP J!leetlt afld etle 
ri~ht sf ereee eNa•iflatiefl ef witftaaeee. 

(2) Remains the same. 
AUTH: 75-2-111, MCA; IMP: 75-2-402, MCA 

16.8.807 AMBIENT AIR MQNITORING (1) and (2) Remain the 
same. 

(3) Failure to comply with this rule is grounds to par­
tially or totally invalidate the appropriate ambient air moni­
toring data which subsequently could result in: 

(a) and (b) Remain the same. 
(c) a determination that insufficient ambient air quality 

data is available to determine compliance with any ambient air 
quality standard contained in subchapter 8 or a prevention of 
significant deterioration increment contained in ARM 16.8,925 
16.8.947. 

(4) Remains the same. 
AUTH: 75-2-111, HCA; IMP: 75-2-201, 75-2-202, HCA 

16.8,1001 APPLICABILITY--YISIBILITX REOUIR&MENTS 
(1) This subchapter is applicable to the owner or opera­

tor of a proposed major stationary source~ as defined by ARM 
16.8.921 16,8.945(22)~ or of a source proposed for a major 
modification,._ as defined by ARM l6o8o921(21) 16.8,945120), 
proposing to construct such a source or modification after July 
1, 1985, in any area within the state of Montana designated as 
attainment, unclassified, or nonattainment~ in accordance with 
40 CFR 81.327. The requirements of this subchapter shall be 
integrated with the requirements of AamiRist.ra"ti· .. e R'tlea ef 
MeAtaRa ARM Title 16, chapter a, subchapters 9 (P&9 Prevention 
of Significant peterioration of Air Quality) and 11 (Permits 
Permit. Construction and Operat1on of Air Contaminant sources). 

{2) Remains the same. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, 75-2-204, 
75-2-211, MCA 

16.8.1002 DEFINITIONS For the purposes of this subchap-
ter: 

(1) "Federal Class I area" means those areas listed in 
ARM 16.8.923(2) 16.8.949111 and any other federal land that is 
classified or reclassified as Class r. 

(2)-(3) Remain the same. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, 75-2-204, 
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75-2-211, MCA 

16.8.1003 VISIBILITY IMPACT ANALYSIS (1) The owner or 
operator of a major stationary source or modification_._ as 
described in ARM 16.8.1001_._ shall demonstrate that the actual 
emissions [as defined by ARM 1&,8.921(2) 16.8.945(1)] from the 
major source or modification (including fugitive emissions) 
sfta-l-l l!i.i.ll not cause or contribute to adverse impact on 
visibility within any federal Class I area_._ or the department 
shall not issue a permit. 

(2) Remains the same. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, 75-2-204, 
75-2-211, MCA 

16.8,1006 ADVERSE IMPACT AND fEDERAL LAND MANAGER 
(1) federal land managers may present to the department, 

after the preliminary determination required under ARM 
16.8.1107(2), a demonstration that the emissions from the pro­
posed source or modification may cause or contribute to adverse 
impact on visibility in any federal Class I area, notwithstand­
ing that the air quality change resulting from the emissions 
from such source or modification would not cause or contribute 
to concentrations which would exceed the maximum allowable 
increment defined in ARM 16,8.9~5 16.8.947 (PSD) for a federal 
Class I area. 

(2) and (3) Remain the same. 
AUTH: 75-2-111, 75-2-;.!03, MCA; IMP: 75-2-203, 75-2-204, 
75-2-~ll, MCA 

16.8.1008 ADDITIONAL IMPACT ANALYSIS (1) The owner or 
operator of a proposed major stationary source or major modi­
fication subject to the requirements of ARM l6o8o935 ~959 
(PSD) shall provide a visibility impact analysis of the 
visibility impact likely to occur as a result of the major 
source or major modification and as a result of general 
commercial, residential, industrial, and'other growth associ­
ated with the source or major modification. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, 75-2-204, 
75-2-211, MCA 

16.8,1102 WHEN PEBMIT REOUIREQ--EXCLUSIONS (1) Except 
as hereafter specified, no person shall construct, install, 
alter or use any air contaminant source or stack associated 
with any source without first obtaining a permit from the de­
partment or the board. A permit s~all Aet &e ~ required 
for the following: 

(a)-(n) Remain the same. 
(o) asphalt concrete plants and mineral crushers_._ which 

do not have the potential to emit more than five tons per year 
of any pollutant, other than lead, for which a rule has been 
adopted in this chapter. 
AUTH: 75-2-111, 75-2-204, MCA; IMP: 75-2-204, 75-2-211, MCA 
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16.8.1107 PUBLIC REviEW OF PERMIT APPLICATIONS 
(1) Remains the same. 
(2) With the exception of those permit applications sub­

jected to t+t.lll below, wft&re ~the application for a per­
mit does not require the compilation of an environ•ental impact 
statement, an application ~ will be deemed to be complete 
and filed on the date the department received it+ unless the 
department notifies the applicant in writing within 30 days 
thereafter that it is incomplete. The notice shall list the 
reasons why the application is considered incomplete and shall 
specify the date by which any additional information requested 
~ mYat be sub•itted. If the infor.ation is not submitted 
as required, the application eftel-llti.ll be considered withdrawn 
unless the applicant requests in writing an extension of time 
for submission of the additional information. The application 
is complete and filed on the date the required additional 
information is received. 

(a)-(c) Remain the same. 
(l) Remains the same. 

AUTH: 75-2-111, 75-2-204, 75-20-216, MCA; IMP: 75-2-204, 
75-2-211, 75-20-216, MCA 

16, 8. 1119 GENERAL PROCEDURES FOR AIR QUALITY PRECONSTRUC­
T ION PERMITTING (1) Remains the same. 

(2) An air quality preconstruction permit issued7 
alterea, revised or modified under this chapter will l!te il 
valid for the life of the air contaminant source or stack 
associated with the source, unless: 

(a) Remains the same. 
(b) the air quality preconstruction permit is revoked or 

revieea modified as provided for in tat 16.8.11121 and 16.8.1113; or 
(c) the air quality preconstruction permit clearly pro­

vides otherwise. 
(3)-(5) Remain the same. 

AUTH: 75-2-111, 75-2-204, MCA; IMP: 75-2-204, 75-2-211, MCA 

16.8.1204 DEFINITIONS For the purposes of this subchap­
ter, the following definitions apply: 

(1)-(3) Remain the same. 
(4) "Excessive concentration" as used in (2) (c) of this 

rule means: 
(a) Remains the same. 
(b) For sources seeking credit after October 1, 1983, 

for increases in existing stack heights up to the heights es­
tablished under (2)(b) of this rule, either: 

(i) a maximum ground-level concentration due in whole or 
in part to downwash, wakes or eddy effects as provided in 
(4) (a) of this rule, except that the emission rate specified by 
any applicable state implementation plan (or, in the absence of 
such a 1 imi t, the actua 1 emission rate as defined in ARM 
16.8.92~ 16.8.945(1!) sftat± ~be used, or 

(ii) Remains the same. 
(c) Remains the same. 

AUTH: 75-2-111, 75-a-203, MCA; IMP: 75-2-203, MCA 
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16.8. 1?06 EXEMPTIONS ( 1) The requirements of ARM 
16.8. 1205 do not apply to stack heights in existence or 
dispersion techniques implemented on or before December 31, 
1970, except when pollutants are being emitted from such stacks 
or using such dispersion techniques by stationary sources (as 
defined by ARM 16.8,921(28) 16.8.9451281) that were constructed 
or reconstructed or tor which major modifications (as defined 
in ARM 16.8.921(21) 16.8.945!20)) were carried out after 
December 31, 1970. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, MCA 

16.8,1302 PRQHIBITEP OPEN BUBNING--WHEN PEBMIT REQUIRED 
(1) Remains the same. 
(2) The following material may not be disposed of by open 

burning: 
(a)-(d) Remain the same. 
(e) wood and wood byproducts other than trade wastes that 

have been ~rea~ed, coated, painted, stained, or contaminated by 
a foreign material, such as papers, cardboard, or painted or 
stained wood, unless a public or private garbage hauler or 
rural container system is unavailable, or unless open burning 
is allowed under ARM 16.8.1310; 

(f)-(w) Remain the same. 
(X) standing or demolished structures except as provided 

in ARM 16.8.1306, 16.8.1307, or 16.8.1310; 
(3) Remains the same. 

AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, MCA 

16.8.1307 CONDITIONAL AIR QUALITY OPEN BURNING PERMITS 
(1)-(5) Remain the same. 
(6) The department may place any reasonable requirements 

in a conditional air quality open burning permit that the 
department determines will reduce emissions of air pollutants 
or minimize the impact of emissions, and the recipient of a 
permit must adhere to those conditions. For a permit granted 
under f3+ i!l(a) above, BACT for the year covered by the permit 
will be specified in the permit; however, the source may be re­
quired, prior to each burn, to receive approval from the 
department of the date of the proposed burn to ensure that good 
ventilation exists and to assign burn priorities if other 
sources in the area request permission to burn on the same day. 
Approval may be requested by calling the Air Quality Bu£eau 
Division at (406)444-3454. 

(7)-(10) Remain the same. 
AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203, MCA 

16.8.1803 
R~QUIRED (1) and 
AUTH: 75-2-111, 
75-2-204, MCA 

WHEN AIR QUALITY PRECONSTRQCTION PERMIT 
(2) Remain the same. 
75-2-2.03, MCA; IMP: 75-2-202, 75-2-203, 

16.8.1804 ADDITIONAL CONPITIONS OF AIR QUALITY PRECON­
STRUCTION PERMIT (1) Remains the same. 

(2) If the department determines that technological or 
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economic limitations on the application of measurement method­
ology to a particular class of sources would make the imposi­
tion of an enforceable numerical emission standard infeasible, 
the department may~ instead~ prescribe a design, operational or 
equipment standard. In such cases, the department shall make 
its best estimate as to the emission rate that will be 
achieved, and must take such steps as are necessary to ensure 
that this rate is federally enforceable. Any air quality 
preconstruction permit issued without an enforceable numerical 
emission standard must contain enforceable conditions which 
assure that the design characteristics or equipment will be 
properly maintained (or that the operational conditions will be 
properly performed) so as to continuously achieve the assumed 
degree of control. As used in this subchapter, the term "emis­
sion limitation" shall alao include such deaign, operational, 
or equipment standards. 

(3)-(4) Remain the same. 
(5) The issuance of an air quality preconstruction permit 

w-iH ~ not relieve any owner or operator of the respon­
sibility to comply fully with applicable provisions of the 
Montana state implementation plan and any other requirements 
eeRtained iR er p~rs~ant te 21 local, state or federal law. 

(6) Remains the same. 
AUTH: 75-2-111 I 75-2-22;} I MCA; IMP: 75-2-202 I 75-2-203 I 
75-2-204, MCA 

16.8.1903 AIR OQALIT¥ OPEftATION FEES (1) Remains the 
same. 

(2)~ ~ Annually, the department shall give written 
notice of the amount of the air quality operation fee to be 
assessed, and the basis for such fee assessment, to the owner 
or operator ot the air contaminant source Bftft~ally. 

iQl The air quality operation fee is due 30 days after 
receipt of the notice unless the fee assessment is appealed 
pursuant to ARM 16.8.1906, If any portion of the fee is not 
appealed, that portion of the fee that is not appealed is due 
30 days after receipt of the notice. Any remaining fee which 
may be due after completion of the appeal is immediately due 
and payable upon issuance of the board's decision or when 
judicial review of the board's decision has been completed, 
whichever is later. 

i£1 If an owner or ooerator assessed an air gyality 
QPeration tee fails to pay the required fee lor any reguir~d 
portion of an appealed feel within 90 days after the due date 
oL the fee. the department may impose an additional assessment 
of 15% of the fee or SlOO. wbicheyer is greater. plus interest 
on the fee computed at the interest rate established under 15-
31-51013), MCA. 

(3)-(5) Remain the same. 
AUTH: 75-2-111, MCA; IMP: 75-2-211, 75-2-220, MCA 

16,8.1902 AIR QUALITY PEBHIT APPLICATION FEES 
(1)-(4) Remain the same. 
(5) The fee is the greater of: 
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(a) Remains the same. 
(b) or a minimum fee of: 
(i) $1000 for sources of air contaminants subject to ARM 

16.8.901L et seq. (Prevention of Significant Deterioration of 
Air Quality), or those sources of air contaminants which are 
major stationary sources or major modifications [as defined in 
49 CFR 5ld65(a) adapt-ed hy ineel!'perat:ien iR ,.._ .. .M 16,8,1199(8) 
ARM 16.8.945(20) and !22!], and are seeking to locate within an 
area which is designated as nonattainment in 40 CFR 81. J27 
(adopted by incorporation in ARM 16,8.1199(8) 16.8.1702(2) Cal] 
for any air contaminant; 

(ii) and (iii) Remain the same. 
AUTH: 75-2-111, MCA; IMP: 75-2-211, 75-2-220, MCA 

16.8.2002 DEFINITIONS (1)-(26) Remain the same. 
(27) "Proposed air quality operating permit" or "proposed 

permit" means the version of an air quality operating permit 
that the department proposes to issue and forward to the 
administrator for review in compliance with ARM 16.8.2025. 
This includes any final permit which bas been appealed to the 
board of health and environmental sciences, if the board has 
directed the department to issue a permit that differs from the 
proposed permit previously forwarded to the administrator fgr 
review in compliance with ARM 16.a.a025. 
AUTH: 75-2-217, MCA; IMP: 75-2-217, 75-2-218, MCA 

16.8.2003 INCORPORATIONS BY REFERENCE (1) Remains the 
same. 

(2) (a) and (b) Remain the same. 
(c) 42 USC 7429(g), which defines solid waste 

incineration unit for the purposes of Title V of the FCAA; afld 
(d) Remains the same. 
L§l 40 CFR Part 72. which describes the operating permit 

~uirements for acid rain sources subject to Title IY of the 
FC}\A; 

ill 10 CFR Part 75. which describes the continuous 
emission monitoring reguirements for acid rain sources subject 
to Title IV of the FCAA; and 

igl 40 CfR Part 76. which describes the nitrogen oxides 
emission reduction reguirements for acid rain sources subject 
to. Title IV of the FCAA, 

(e!!) A copy of the above materials is available for 
public inspection and copying at the Air Quality Division, 
Department of Health and Environmental Sciences, 836 Front 
street, Helena, Montana 596aO. copies of the federal materials 
may also be obtained at EPA's Public Information Reference 
Unit, 401 M street sw, Washington DC 20460, and at the 
libraries of each of the ten EPA Regional Offices, Interested 
persons seeking a copy of the CFR may address their requests 
directly to: superintendent of Documents, US Government 
Printing Office, Washington DC 20402. The standard industrial 
classification manual (1987) (Order no. PB 87-100012) may also 
be obtained from the US Department of Commerce, National 
Techn ica 1 Information Service, 5285 Port Royal Road, 
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Springfield, Virginia 22161. 
AUTH: 75-2-217, MCA; IMP: 75-2-217 1 75-2-218, MCA 

16.8. 2004 AIR QUALITY OPERATING PEBMIT PROGRAM 
APPLICABILITY (1)-(2) Remain the same. 

( 3) The department may exempt a source listed in ( 1) 
above from the requirement to obtain an air quality operating 
permit by establishing federally enforceable limitations which 
limit that source's potential to emit, such that the source is 
no longer re~~ired ~e e~eain aft air ~~ali~y eperaeift! permi~ 
~ftder ~hie e~~hap~er a ma1or stationary source. as defined by 
ABM 16.8.2002C231. 

(a)-(b) Remain the same. 
l£1 Federally enforceable limitations that limit a 

source's potential to emit may be established through 
conditions contained in an air quality preconatructipn permit. 
or through a iudicial order or an administrative order issued 
by the department or the b9ard that has been adppted into the 
Montana state implementation plan. 

lQ1 The department may issue an air quality 
preconstruction permit to establish federally enforceable 
permit terms, solely to limit a source's potential to emit, 
even if there is no associated construction at the source. the 
source has an air quality preconstruction permit. or the source 
otherwise is not required to obtain a preconstruction permit. 

(4)-(7) Remain the same. 
AUTH: 75-2-217, MCA; IMP: 75-2-217, MCA 

16,8.2013 REOUIRRHENTS FOR AIR QUALITY OPERATING PERMIT 
CONTENT RELATING TO fHB OPERATIONAL FLEXIBILITY 

(1)-(3) Remain the same. 
AUTH: 75-2-217, 75-2-218, MCA; IMP: 75-2-217, 75-2-218, MCA 

16.8. 202\ APPITIONAL REQUIREMENTS FOR SIGNIFICANT AIR 
QUALITY OPERATING PERMIT MODIFICATIONS (1) The modification 
procedures set forth in (3) below must be used tor any applica­
tion requesting a significant modification of an air quality 
operating permit. Significant modifications include the 
following: 

(a)-(b) Remain the same. 
(c) every ai~Rifieant relaxation of permit reporting or 

recordkeeping terms or conditions; or 
(d) Remains the same. 
(2)-(4) Remain the same. 

AUTH: 75-2-217, MCA; IMP: 75-2-217, 75-2-218, MCA 

16.8.2025 PEBMIT REVIEW BX THE APHINISTRATOR AND AFFECTED 
STA11& (1) The department shall provide to the administrator 
a copy of each proposed and each final air quality operating 
permit, including any permit that bas been appealed to the 
board of health and environmental sciences if the board has 
directed the department to issue a permit that differs from the 
proposed permit previously forwardeg to the agministrator fQr 
review in compliance with this section aRd eaeh final permi~. 
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(2)-(3) Remain the same. 
(4) The department shall give notice of each draft air 

quality operating permit to any affected state on or before the 
time that the department provides this notice to the public 
under ARM 16.8.2024, except to the extent ARM 16.8.2020(4) or 
(B) requires the timing of the notice to be different. ~ 
gep~rtment shall also giye notice to any affected state of any 
appeal of an operating permit to the board. on or before the 
time that the gepartment provides this notice to the public. 

(5)-(11) Remain the same . 
..(J.ll It. after an appeal. the board directs the department 

to issue an air quality oPerating Permit that differs from the 
proposed permit preyiously forwarded to the administrator for 
review. and the administrator obiects to issuance of the 
permit, tbe department may not issue the permit until the 
administrator's objection has been resolved. The department 
may thereafter issue only a revised permit that satisfies the 
administrator's objection. Until final resolution, the sourc§ 
~ill not be in violation of the requirement to submit a timely 
and complete application. The permit shielg gescribeg in ARM 
16.8,2012(1\ will remain in effect during any judicial appe~ 
~ administrator's objection until such time as a final 
action is tak~n. 

(~~) Consistent with (6)-(~11) above, the department 
may not issue an air quality operating permit (including a 
permit renewal or modification) until affee~ed s~a~es aRd the 
administrator ha¥e ~ had an opportunity to review the 
proposed permit ang affecteg states have had an opportunity to 
review the draft permit as required under this subchapter. The 
administrator may waive the opportunity for such review by the 
administrator and affected states. 
AUTH: 75-2-217, MCA; IMP: 75-2-217, 75-2-218, MCA 

RULE I ACID RAIN--PERMITS REGULATION (1) For the 
purpose of this rule, the following definitions apply: 

(a) "Permitting authority," as used in 40 CFR Part 72, 
means the air quality division of the Montana department of 
health and environmental sciences, except when duties cannot be 
delegated to the state by the U.S. environmental protection 
agency, in which case "administrator" means the administrator 
of the u.s. environmental protection agency. 

(b) The terms and associated definitions specified in 40 
CFR Part 72 apply to this rule, except as specified in (1) (a). 

(2) Any source that is subject to the requirements of 40 
CFR Part 72 shall comply with all applicable requirements of 40 
CFR Parts 72, 75, and 76 in obtaining an operating permit under 
this subchapter. 
AUTH: 75-2-217, MCA; IMP: 75-2-217, MCA 

3. Several of the proposed amendments are intended to 
correct grammatical errors, to correct mistaken references, to 
update references to other rules, to clarify existing rule 
provisions and to make minor clerical revisions. The proposed 
amendments to ARM 16.8.401, 16.8.403 and 16.8.2013 are 
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necessary to correct grammatical errors. The proposed 
amendment to ARM 16.8.404 is necessary to correct the mistaken 
reference to the board. The director, rather than the board, 
presents the evidence and arguments in support of an emergency 
order. The proposed amendments to ARM 16.8.807, 16.8.1001, 
16,8.1002, 16.8.1003, 16.8.1006, 16.8.1008, 16.8.1204, and 
16,8.1206 are necessary to delete references to Prevention of 
Significant Deterioration (PSD) rules that have been repealed 
and to insert updated rule references. The proposed amendment 
to ARM 16.8.1102 is necessary to clarify that the calculation 
of potential emissions for determining whether a 
preconstruction permit is required for an asphalt concrete 
plant or mineral crusher is made on an annual basis. The 
proposed amendment to ARM 16.8,1107 is necessary to correct an 
internal reference. The proposed amendments to ARM 16,8.1119 
are necessary to correct mistaken references to alteration and 
revision of a preconstruction permit; there are no provisions 
in the rules for alteration or revision, but there are for 
revocation and modification. The proposed amendments to ARM 
16.8.1302 are necessary to correct an incorrect wording and to 
insert a missing rule reference. The proposed amendments to 
ARM 16.8.1307 are necessary to correct an internal reference 
and to reflect the reorganization of the Air Quality Bureau 
into the Air Quality Division. The proposed amendments to ARM 
16.8.1803 and 16.8.1804 are necessary to clarify that the 
permit referred to is a preconstruction permit. The proposed 
amendments to ARM 16.8.1905 are necessary to correct internal 
rule references. 

The proposed amendment to ARM 16.8.1903 is necessary to 
implement the department's new authority, under the 1993 
amendment of 75-2-220, MCA, to collect a penalty for failure of 
a facility to timely pay an air quality operation fee. 

The proposed amendments to ARM 16.8.2002 and ARM 
16.8.2025(1) and (12) are necessary to comply with federal 
regulations that require the administrator of the u.s. EPA to 
review any proposed air quality operating permit before it is 
issued, including a permit that the board has directed the 
department to issue after an appeal. The proposed amendment to 
ARM 16.8.2025(4) is necessary to provide other affected states 
with notice when an operating permit is appealed to the board. 
The proposed amendment to ARM 16.8.2025(13) is necessary to 
clarify that the department must notify affected states of 
draft permits, rather than proposed perMits. 

The proposed amendment to ARM 16.8.2003 and the adoption 
of new Rule I are necessary to incorporate new federal 
operating permit regulations regarding facilities that 
contribute to acid rain and, thereby, to maintain the state's 
primacy status. 

The proposed amendment to ARM 16.8.2004 is necessary to 
provide the department with the authority to issue an air 
quality permit to any stationary source that would not 
otherwise need a preconstruction permit, to limit the 
facility's potential emissions to a level that does not require 
an operating permit under Title V of the federal Clean Air Act 
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Amendments of 1990. Without this authority, many minor sources 
with actual emissions much lower than the Title V operating 
permit limit will be required to obtain a Title v permit, and 
the department will be required to devote substantial resources 
to process permit applications from these facilities. 

The proposed amendment to ARM 16.8.2021 is necessary to 
conform to federal operating permit regulations that provide 
that every relaxation of permit reporting or recordkeeping 
terms must be processed under the procedures for significant 
modifications. 

4. Interested persons may submit their data, views, or 
arguments concerning the proposed amendments and proposed new 
rule, either orally or in writing, at the hearing. Written 
data, views, or arguments may also be submitted to Yolanda 
Fitzsimmons, Department of Health and Environmental Sciences, 
Cogswell Building, Capitol Station, Helena, Montana 59620, no 
later than 5:00 p.m. on January 13, 1995. 

5. Will Hutchison has been designated to preside over 
and conduct the hearing. 

RAYMOND W. GUSTAFSON, Chairman 
BOARD OF HEALTH AND 
ENVIRONMENTAL SCIENCES 

'j~Q~ 
~ Ros"3.TJ: ROB{f~ctor 

certified to the Secretary of State November 28, 1994 . 

Reviewed by: 

~J.Ilb.or~y 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.11.301; 42.11.303; ) 
and 42.11.304 and ADOPTION of ) 
NEW RULES I through V relating) 
to Agency Franchise Agreements) 
for the Liquor Division ) 

) 
) 
) 

TO: All Interested Persons: 

NOTICE OF EXTENSION OF THE 
COMMENT PERIOD FOR THE PRO­
POSED AMENDMENT of ARM 
42.11.301; 42.11.303 and 
42.11.304; and ADOPTION of 
NEW RULES I through V 
relating to Agency Franchise 
Agreements for the Liquor 
Division 

1. On September 9, 1994, at 1:30 p.m., a public hearing 
was held in the Fourth Floor Conference Room of the Mitchell 
Building, at Helena, Montana, to consider the amendment of ARM 
42.11.301; 42.11.303 and 42.11.304 and the adoption of New Rules 
I through v relating to Agency Franchise Agreements for the 
Liquor Division, as was noticed by the department in MAR Issue 
No. 15, page 2097, August 11, 1994. 

2. At that hearing Capital Consultants International, 
representing several liquor store agents, requested a sixty day 
extension of the comment period so that they could prepare 
additional written comments regarding this proposal. The 
department granted this extension until November 18, 1994. 

3. Representative Robert Gilbert has asked for a further 
extension of time. 

4. Upon due consideration, the Department grants this 
extension and continues the comment period for the amendments 
and adoption of the rules proposed above to be extended to 
January 13, 1995. 

5. Interested parties may submit their data, views, or 
arguments in writing to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than January 13, 1995. 

&~-CLEO ANDERSON 
Rule Reviewer Director of Revenue 

Certified to Secretary of State November 28, 1994. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF 
of ARM 42.17.147 
Wage Exceptions 

THE AMENDMENT) 
relating to ) 

) 
) 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT of 
ARM 42.17.147 relating to 
Wage Exceptions 

1. On January 4, 1995, at 9:00a.m., a public hearing will 
be held in the Fourth Floor Conference Room of the Mitchell 
Building, at Helena, Montana, to consider the amendment of ARM 
42.17.147 relating to wage exceptions. 

2. The rule as proposed to be amended provides as follows: 

42.17.147 WAGES - EXCEPTIONS (1) As a general rule, all 
wages/. and otber compensations ~ ~ subject to the old fund 
liability tax with few exceptions. Both employer and employee 
portion exceptions: 

(a) compensation for casual labor not in the course of the 
employer's trade or business, if less than $50 per quarter; 

(b) compensation for services which payment is in the form 
of lodging or meals provided at the request of and the 
convenience of the employer; 

(e) Ute eeMpeftaatieH pais te werlfePe iH the Fail inauetl!'y 
aubjeet te the ~Ul!'iaaietieft af the feaeral l!'aill!'eaa 
aa~iftiatpatieH, Yftitea States aepartMeftt ef tl!'aftapertatieH, 

(aJ;;.) employer paid benefits, not included in the gross 
wage of an employee; and 

(eg) wages paid by an employer to enrolled members of an 
Indian tribe who live and work within the boundaries of his or 
her tribe's reservation. 

(2) remains the same. 
(3) An employee portion only exception applies to the 

compensation paid to workers in the rail industry subject to the 
jurisdiction of the federal railroad administration. United 
States department of transportation. 

AQIH: Sec. 15-30-305 and 39-71-2503 MCA; IM£: Sec. 39-71-
2501 MCA. 

3. The Department is proposing to amend the rule because 
as it is currently written the railroad employers would be 
required to pay the old fund liability tax on the Montana source 
wages of the Montana resident employees, i.e., .005 percent of 
gross wages earned in Montana. The administrative rule as 
previously written exceeded the exception granted in the 
statute. The Department does not have the authority to exceed 
the statutory exception. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
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data, views, or arguments may also be submitted to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than January 6, 1995. 
5. Cleo Anderson, Department of Revenue, office of Legal 

Affairs, has been designated to preside over and conduct the 
hearing. 

Director of Revenue 

certified to Secretary of State November 28, 1994. 

MAR Notice No. 42-2-574 23-12/8/94 



-3084-

BEFORE THE BOARD OF' 'l'HE 
STATE COMPENSATION INSURANCE FUND 

OF THE S'l'ATE OF MONTANA 

In the matter of the adoption 
of new rule I (2.55.407) per­
taining to Optional Deductible 
Plans and new rule II (2.55.408) 
pertaining to Retrospective Rating 
Plans, and the amendment of rules 
2.55.322, 2.55.324, and 2.55.325 
pertaining to premium rates. 

NOTICE OF ADOPTION 
AND AMENDMENTS 

TO: All Interested Persons: 

1. On October 13, 1994, the Board published notice of 
the proposed adoption of new rule I (2.55.407) pertaining Lc) 

Optional Deductible Plans, new rule II (2.55.408) pertaining to 
Retrospective Rating Plans, and the amendment of rules 2.~5.322, 
2.55.324, and 2.55.325 pertaining to premium rates, at page 2690 
of the 1994 Montana Administrative Register, Issue No. 19. The 
hearing was held on November 2, 1994 at 2:00 p.m. in Helena, 
Montana. 

2. The amendment of rule 2.55.327 is not included in 
this notice of adoption. The prior notice omitted the rationale 
on the credit percentage table change and the cime for Lhe 

public hearing has been rescheduled to November 30, 1994 at 2:011 
p.m. in Room 302 of the State Compensation Insurance Fund 
building, 5 South Last Chance Gulch, Helena, Montana, as r~ticed 
at page 2881 of the Montana Administrative Register, Issue No. 2 L 

3. The Board has adopted new Rule I ( 2. 55.407) a:.; 
proposed, and new rule II (2.55.408) with the following changes. 

RULE II ( 2. 55 4081 RETROSPECTIVE RATING PLANS ( 1) through 
(2) remain the same. 

(3) To qualify for participation in a plan the employer 
shall: 

lal. be selected by the state fund ~ursuant to cd ter ia 
established by the board and be ~royided a written proposal tor 
a state fund retros~ectiye rating olao; 

Jhlil!t execute an agreement with the state fund; and 
lklibt have an annual estimated earned premium Lhal 

equals or exceeds an amount determined by the board. 
(4) through (5) remain the same. 

AUTH: Sees. 39-71-2315 and 39-71~2316 
IMP; Sec. 39-71-2316 

4. The Board has amended Rules 2. 55.322, 2. 55.324, cHid 
2.55.325 as proposed. 
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5. The Board has thoroughly considered al·l conunents 
received. Those comments and the Board's responses thereto are 
as follows: 

COMHENT: 
A comment was made stating that the Legislature never 
intended State Fund "unrestricted pricing capacity• or 
"ability to continuously underprice the product and the 
private insurance market. • The rules appear drafted to 
avoid legislative intent and the rules as proposed 
contravene 39-71-2316(5), MCA. 

RESPONSE: 
The comment cites no specific legislative intent to 
prohibit the implementation of the proposed Rules. The 
State Fund and the Board of Directors have the powers of 
private insurance carriers by statute. Further, by law the 
State Fund is required to be neither more nor less than 
self-supporting; a provision added in the 1989 legislation, 
In addition, the State Fund must set rates at a level 
sufficient to ensure the adequate funding of the insurance 
program, including costs of administration, benefits and 
adequate reserves. See, 39-71-2311, MCA. Therefore, 
sufficient mechanisms are in place to prohibit any 
perceived "unrestricted pricing capacity•. The State Fund 
believes the legislature intended the State Fund to 
function as a competitive insurer in the state of Montana 
subject to the limitations of being no more nor less than 
self-supporting and operating as the insurer of last 
resort. The State Fund does not find a conflict between 
the proposed rules and 39-71-2316(5), MCA, particularly in 
that ARM 2. 55,322 and 2. 55.324 reference NCCI (National 
Council on Compensation Insurance) rates in the 
establishment of State Fund rates. 

COMMENT: 
The comment stated that the proposed Rule II appears simple 
but that "retros" are hard to administer and will create 
"financial challenges" for the State Fund and that adequate 
answers are not provided. 

RESPONSE: 
The State Fund is aware of the financial challenges and is 
preparing to properly administer "retros." The proposed 
rule comports with the formulas and methodologies for 
retrospective rating plans as filed by NCCI. While the 
formula components are determined by the State Fund Board 
of Directors so that State Fund information can be 
utilized, the formulas and methods are the same employed by 
any insurer utilizing the NCCI retrospective rating plans. 
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However, the Board agrees to amend the rule to include the 
requirement that the criteria the State Fund will use in 
determining how to select an employer for a retrospect.i ve 
rating plan will be established by the Board. As these are 
special products, the employer who participates must Le 
selected by the State Fund based on appropriate criteria, 
as such products are not appropriate for most employer·s. 

COMMENT: 
The comment stated that proposed Rule I is 1 imi ted to 
optional deductibles for "medical benefits" contained in 
39-71-434, MCA. 

RESPONSE: 
The Board acknowledges that 39·71-434 reters only to 
medical benefits. However, the authority for Rule I J» 

derived from 39-71-435, MCA, =t 39 71-434, MCA. Section 
435 refers to "optional deductibles for benefits" and is 
not limited to "medical benefits". 

COMMENT: 
The comment to Rule I stated the provisions of an optiot1dl 
deductible plan offered under 39-71·434 (1) ar·e mandatory 
and not subject to State Fund approval. 

RESPONSE: 
The rule derives its authority from 39-71 435, MCA, which 
provides an insurer "may" offer optional deductibles tor 
benefits. 

COMMENT: 
The comment stated the term "endorsement" is inappropriatt, 
in Rule I (3) (b) and (c). 

RESPONSE: 
The State Fund interprets the term endorsement to include 
any written modification to the insurance policy, whelher 
executed by the insured or the State Fund. 

COMMENT: 
The comment stated that Rule II (Retrospective Ratin<; 
Plans) fails to provide "effective stated guidelines ur 
limits•, in that the State Fund determines the components 
and that 39-71-2316(5) should be referenced. 

RESPONSE: 
The rule requires the State Fund to utilize the methods ,u,d 
formulas published by NCCI. However, not all the tur1nuL• 
components necessarily apply to the Slate Fund. '!'lw rul•· 
contemplates flexibility to adapt the NCCL published pJ,,.,, 
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to meet the unique characteristics of the State Fund. 
Section 39-71-2316 (5), MCA requires the State Fund to 
utilize the classifications and rates of NCCI as a basis 
for establishing the State Fund's own rates and 
classifications. The statute does not mandate the State 
Fund to adopt NCCI rates. 

CQMMENT: 
The comment stated that amendments to ARM 2.55.322 should 
define "another rating source" and •another source" as used 
in the rule, otherwise there are no guidelines or limits. 

RESPONSE: 
The proposed amendment to ARM 2.55.322 does not affect the 
language to which the comment applies. Therefore, the 
comment is not relevant to the proposed rule change. 

CQMMENT: 
The comment stated a decision could be made now on the rate 
for all or a portion of the fiscal year at a percentage of 
the NCCI, in ARM 2.55.324. 

RESPONSE: 
The proposed amendment to ARM 2.55.324 only adds the phrase 
"adjusted for State Fund expenses" to the existing rule. 
Therefore, the comment relating to existing language is 
inappropriate. 

CQMMENT: 
The comment suggests referral to outside or independent 
actuarial source. In addition, the comment suggests 
suspicion that State Fund expenses are not defined 
properly. 

RESPONSE: 
The comment regarding use of an •outside or independent 
actuarial source" relates to the existing rule, not the 
proposed amendment. It is therefore, inappropriate to the 
proposed amendment. The State Fund is required to be 
neither more nor less than self-supporting. The expense 
components affecting the NCCI rate filing do differ from 
the expenses of the State Fund. The proposed rule simply 
adjusts the NCCI rate for the difference in NCCI and State 
Fund expense components. State Fund expense procedures 
have been reviewed by the Legislative Auditors Office and 
found to be appropriate. 
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CQMMENT: 
The comment stated that existing ARM 2.55.324 creates a 40~ 
rate filing advantage over NCCI tiled r·ates because of the 
language "not less than 75% of the NCCI rate adjusted for 
expenses". 

RESPONSE: 
This subsection addresses specific situations in (3) (a)-(d) 
as to when it is applied. The "7S%" portion of the rule is 
not being amended, just that the NCCI rate will be adjusted 
for State Fund expenses. The expense components affecting 
the NCCI rate filing do differ from the expenses of the 
State Fund. The proposed rule simply adjusts the NCCI rat.<= 
for the difference in NCCI and State Fund expense 
components. 

CQMMENT: 
The comment suggests the terms "or substitute rate" or 
"state fund actuary" as used in the existing rule provide 
little definition or limitation and is not provided by 
Sections 39-71-2316(5) or 39-71-2330. 

RESPQNSE: 
Again, the comment relates to an existing rule and not Lhe 
proposed amendments to the rule. The corrunent is theretore 
inappropriate. 

CQMMENT: 
The comment objects to "[g]eneral descriptions" by the 
rule's use of the phrase "also be subject to limitations in 
(4)" as used in the existing rule. 

RESPQNSE: 
The comment relates to the existing rule and not the 
proposed amendments to the rule. Therefore, the corrunent is 
inappropriate. 

CQMMENT: 
General comments suggest that proposed rules and amendmenr.s 
are not designed to be rules, are "mysterious I y 
dysfunctional," and with a "hearty disregard for stalt=d 
legislative purpose." The rules would allow the State Fund 
to underprice the market and allow creation of "non­
standard products with special pricing questions"; Lh" 
exact opposite of the legislature's intent, and "contrary 
to a healthy insurance market." To have an insurer of last 
resort with an adverse selection of risks be the "l~c;d,;r 

expensive" may be politically correct, but defi"" 
"insurance logic". 
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RESPONSE: 
The State Fund through the powers of the Board, has the 
authority to offer its insureds the same products as would 
a private insurance carrier. These products will provide 
additional pricing options to customers, but the State Fund 
in doing so will protect the financial integrity of the 
State Fund, as required by law. 

) /'" 

Dal Smilie, Chief Legal counsel 
<'/,~~ 

Ric H1ll 
Rule Chairman of the Board 

Counsel 

Certified to the Secretary of State November 28, 1994. 
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BEFORE THE BOARD OF DENTISTRY 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to fees for 
dentists, dental hygienists, 
anesthesia and denturists and 
dental hygienist credentials 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 
RULES PERTAINING TO THE 
PRACTICE OF DENTISTRY, 
DENTAL HYGIENE AND 
DENTURITRY 

1. On September 22, 1994, the Board of Dentistry 
published a notice of public hearing on the proposed amendment 
of rules pertaining to the practice of dentistry, dental 
hygiene and denturitry at page 2573, 1994 Montana 
Administrative Register, issue number 18. The hearing was 
held on October 26, 1994, at 9:00a.m., in Helena, Montana. 

2. The Board has amended the rules (ARM 8.16.405, 
8.16.605A, 8.16.606, 8.16.909, and 8.17.501) exactly as 
proposed, 

3. The Board has thoroughly considered all comments and 
testimony received. Those comments and the Board's responses 
thereto are as follows: 

COMMENT NQ. 1: Seventeen comments were received stating 
opposition to raising the fees for dental hygienists by 100\, 
while only a 65t increase is proposed for dentists. 

RESPONSE; The increases are not pro-rated, but are 
instead across-the-board raises. The different percentages 
arise from the fact that the MPAP program is paid for 
proportionately by the dentist members only, and not the 
denturist or dental hygienists. 

COMMENT NO. 2: One comment was received stating the 
Board holds too many costly hearings on rule change proposals, 
when the hearings are not mandated until the rules will be 
adopted. 

RESPONSE: This comment is incorrect, in that the Board 
may hold rule hearings, under MAPA, when the rules are 
proposed, but does not hold hearings at the adoption stage. 
The Board therefore holds these proposal hearings whenever it 
deems necessary. 

COMMENT NO. 3: Three comments were received stating the 
budget proposals are usually planned for 2-3 years in advance, 
and should have predicted the amount of increases in 
expenditures, so the fees would not need to incr·ease by as 
much as lOOt. 

RESPONSE; The Board's budget is projected on a two year 
cycle, and shortages were anticipated. However, a pr·eviou8 
fee increase request in 1992 was rejected by the Department ut 
Commerce, thus necessitating this increase request. 

CQMMENT NO, 4; Eleven comments were received statiny 1 he 
Board is not getting its money's worth out of the MPAP 
program, which is merely a referral and tracking pr·ogr·am, and 
the hygienists are required to pay for it, but cannot 
participate or take advantage of its benefits. 
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RESPQNSE: The MPAP program provides intervention and 
treatment, as well as referral and tracking, for licensed 
dentists. Therefore, the denturist and dental hygienist 
members do not now, and have never, paid for this service. 

COMMENT NQ. 5: Two comments were received stating there 
has been an 80\ increase in the Board budget since 1991, yet 
the number of complaints has dropped from 41 in 1991 to 25 in 
1994. 

RESPONSE: Greater legal costs, and a general increase in 
other Board costs have required this increase, despite the 
drop in the numbers of complaints. 

COMMENT NQ. 6: Six comments were received stating other 
health care boards with similar numbers of licensees to the 
hygienists ranged from $25 to $40 per year, and the national 
average for hygienists is $49.00 per year, 

RESPONSE: The Board has high costs, and is currently 
working to bring them down, but the costs must be shared by 
all licensees. The costs cannot equitably be compared 
strictly on the numbers of licensees. 

COMMENT NQ. 7: One comment was received stating it would 
be more equitable to base license fees for dentists and 
hygienists on the income each 'profession can generate, because 
hygienists are employees of a dentist, and thus this 
disproportionate raise in fees is another form of 
discrimination. 

E~PONSE: No professional licenses in Montana are based 
on income, the license fees are instead based on the Board 
costs, as set by statute. 

COMMENT NQ. 8: Three comments were received stating it 
would be more reasonable to have a lower fee for inactive 
licensees, especially from other states, since expenditures 
for that group are much lower. 

RESPONSE: Inactive licensees also incur costa such as 
mailings and administrative time spent. The Board attempts to 
keep the costs fairly distributed throughout the licensing 
pool. 

COMMENT NO, 9: One comment was received stating inactive 
license fees will discourage those license holders from 
renewing, and will defeat the purpose of a fee increase. 

RESPONSE: See response to comment No. 8 above. 

COMMENT NO. 10: One comment was received stating renewal 
license money is not spent in the hygienists'best interests, 
as mandatory CE is also costly, and it is unfair to raise 
license fees in the face of these other costs. 

RESPONSE: The dental hygienists were in favor of CE 
it was implemented, and supported the costs at that time. 
Board is also aware that it is possible to obtain CE with 
dentists, at a lower cost. 

when 
The 

the 
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CQMMENT NO. 11: One comment was received stating the 
conscious sedation increase is 400%, compared to 60% for 
dentists license renewal increase, and will cause providers to 
stop providing conscious sedation, even though it is needed. 

RESPONSE: Conscious sedation costs reflect the program 
costs, which are high due to inspect] on requirements, etc. 
The Board will have to pass the costs along to those in the 
program. 

COMMENT NO. 12; Two comments were received opposing the 
increases to the dentist renewal, and the dentist late 
renewal, as one is 38\ and the other is 100%, neither of which 
are acceptable nor realistic. 

RESPONSE; See response to No. 6 above. 

BOARD OF DENTISTRY 
CAROL SCRANTON, DDS, PRESIDENT 

fi~r a, ,!J~~ 
ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary ot State, November 28, 1994. 
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BEFORE THE BOARD OF RESPIRATORY CARE PRACTITIONERS 
DEPARThiENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment ) 
and repeal of rules pertaining ) 
to continuing education ) 

TO: All Interested Persons: 

NOTICE OF AMENDMENT AND 
REPEAL OF RULES PERTAINING 
TO CONTINUING EDUCATION 

1. On october 13, 1994, the Board of Respiratory care 
Practitioners published a notice of proposed amendment and 
repeal of rules pertaining to continuing education, at page 
2700, 1994 Montana Administrative Register, issue number 19. 

2. The Board has amended ARM 8.59.601 through 8.59.605 
and 8.59.607 and repealed ARM 8.59.606 exactly as proposed. 

3. No comments or testimony were received. 

Certified to the Secretary of State, November 28, 1994. 
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BEFORE THE MONTANA LOTTERY COMMISSION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to sales 
staff incentive plan 

NOTICE OF AMENDMENT OF 
8.127.1007 SALES STAFF 
INCENTIVE PLAN 

TO: All Interested Persona: 
1. On July 11, 1994, the Montana Lottery Commission 

published a notice of proposed amendment of the above-stated 
rule at page 1947, 1994 Montana Administrative Register, issue 
number 14. 

2. The commission amended the rule exactly as proposed. 
3. No comments or testimony received. 

MONTANA LOTTERY COMMISSION 
BECKY ERICKSON, CHAIRMAN 

BY: (b Jh.~ 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

.... lk..!.?~ ........ 
Certified to the Secretary of State, November 28, 1994. 
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BEFORE THE FISH, WILDLIFE, & PARKS COMMISSION 
OF THE STATE OF MONTANA 

In the matter of the 
adoption of new rules I 
through V and the repeal of 
ARM 12.9.501 through 
12.9.507 relating to 
wildlife habitat 

NOTICE 
REPEAL 

OF ADOPTION AND 

To: All Interested Persons 

1. On June 23, 1994, the Fish, Wildlife & Parks Commission 
published notice of proposed adoption of Rule I, Rule II, Rule 
III, Rule IV, and Rule V; as well as the repeal of ARM 12.9.501 
through 12. 9. 507, at page 1644, issue number 12 of the 1994 
Montana Administrative Register. 

2. Public hearings were held on July 19, 1994, in Missoula 
and Helena; and on August 4, 1994, in Billings and Glasgow. 
Comments were received at the hearings and in written form at 
the department. 

3. The commission has repealed ARM 12.9.501 
12.9.507, and has adopted new Rule I (12.9.508). 
(12.9.509), and Rule IV (12.9.511) as proposed. 
(12.9.510) and Rule v (12.9.512) have been adopted 
following changes: 

through 
Rule II 

Rule III 
with the 

R,IJLE III !12.9.510) BENEfiTS (1) The commission intends 
Habitat Montana to deliver the following services and benefits: 

(a) conserve and enhance land, water and wildlife; 

land; 

(b) contribute to hunting and fishing opportunities; 
(c) provide incentives for habitat conservation on private 

(d) contribute to non-hunting recreation; 
(e) protect open space and scenic areas; 
(f) promote habitat-friendly agriculture; and 
<•l (g) maintain the local tax base, through payments in 

lieu of taxes for real estate, while demonstrating that 
productive wildlife habitat is compatible with agriculture and 
other land uses. 

AUTH: 87-1-241, MCA IMP: 87-1-241, 87-1-242, MCA 

RULE V (12.9.512) IMPLEMENTATION (1) The commission 
directs the department to complete a comprehensive statewide 
habitat plan and to execute that plan within the following 
parameters: 

(a)-(f) Remain the same. 
(g) Leases aHa ease~ents will se the ~referr~hefte~ 

hasitat !"rsteetioH. Fee title aequieitioH will se- the lease­
preferred alternati'>'e. llm>evex, as --f"€!eogni zed by---+fle 
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le!Jialature, tfie ·wiafiea sf tfie laadaomer will alae iaflueaee tfie 
Metfioa used. It is preferable to acquire interests in habitat 
through conservation easement or lease. However, the 
legislature has acknowledged that the willing seller will 
determine the manner by which such interest is obtained and thus 
has provided for acquisition by fee title as well. The most 
effective use of capital and operational funds must be 
determined on a case by case basis. The commission encourages 
the department to utilize other methods such as land exchanges, 
conservation buyers and easement exchanges to meet the Habitat 
Montana program objectives. 

(h) The department will use certified appraisals or other 
appropriate analysis performed by department staff to determine 
the value of land or interest in land to be acquired. 

(i) Funds for wildlife habitat acquisition shall be 
invested in habitat in a timely manner, as accrued. 

(j) In some cases the mission of Habitat Montana may be 
lftEffe !!lQ.li..t. efficiently accomplished through actions of non-profit 
organizations, 6f landowners, other government agencies, ru;: 
through partnerships with such entities. To gain the greatest 
value from partnership opportunities, the department will 
establish procedures for working cooperatively and non· 
competitively with them. 

(k)-(m) Remain the same. 

AUTH: 87-1-241, MCA IMP: 87-1-241, 87-1-242, MCA 

4. The commission has considered all comments, and has the 
following responses: 

COMMENT: Habitat Montana should be funded by all 
recreationists and businesses that benefit from it, rather than 
funded entirely by hunting license dollars. 

RESPONSE: The mechanics of how "Habitat Montana" is funded 
is beyond the scope of this rule-making process. The Montana 
legislature provided that the program be funded by hunting 
license dollars (from nonresident sportsman licenses, 
primarily) . Any changes in the funding mechanism would require 
legislative action. 

COMMENT: Public access to areas under easement must be 
assured. 

RESPONSE: Provisions for public access are negotiated with 
each willing seller and are spelled out in the easement 
agreement, a legally binding document. However, HB526 (87-1-
241) does not specify public or hunting access as a criterion 
for acquisition. Legislative intent is focused on protecting 
important habitats that are seriously threatened. 

COMMENT: In the case of partnerships between FWP and other 
organizations, make sure that goals uf HB526 - not the goals of 
the other organizations in the partnership - are followed, 

RESPONSE;: The terms of "Habitat Montana" agreements 
achieved as a result of partnerships between FWP and other 
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organizations would be negotiated under provisions of HB526 and 
the policies stated in the new rules for "Habitat Montana.• A 
partnership approach would necessitate that the cooperating 
partner concurs with both. 

COMMENT: How will public access to sensitive habitats, 
which in some cases could be counterproductive, be handled? 

RESPONSE: In cases where certain levels of public access, 
or seasons of public use, would be detrimental to habitats and 
populations to be protected, terms of the lease, easement, or 
management plan would reflect these problems and address them in 
specific terms. Earlier in the process, the situation would 
have also been Sl,lbjec.t to public review and input. 

COMMENT: "Habitat Montana" should include provisions for 
enhancing habitat, as well as protecting it. 

RESPONSE: Enhancement is specifically referred to in Rule 
III (1) (a). Several properties protected under provisions of 
HB526 are currently being enhanced through implementation of 
rest-rotation grazing systems, water developments, plantings, 
and other means. 

COMMENT: An array of concerns were expressed about the 
stated preference for use of leases and easements as opposed lo 
fee title acquisition. 

RESPONSE: Language in Rule V (1) (g) amended to reflect 
language in HB526. 

COMMENT: Concern about mixing monies from other ear-
marked sources (upland bird program, bighorn sheep and moose 
auction funds, etc) with "Habitat Montana" mon1es, and 
accounting of funds from those various funding sources. 

RESPONSE: Rule IV states that the Habitat Montana policy 
will apply to other sources of funds earmarked for habitat, but 
it does not direct funds for these various programs to be 
pooled. It merely extends guidance for "Habitat Montana• to 
FWP's other habitat programs. 

COMMENT: "Habitat Montana • funds should be spent egui tabl y 
among geographic regions of the state and should benefit an 
array of species (not just elk) . 

RESPONSE: The statement of intent for HB526 (87-1-241) 
provided that the commission should identify habitat needs by 
administrative region and compile these needs in a consol i­
dated statewide habitat acquisition plan. The legislature 
intended that the rules ensure acquired interests in land are 
reasonably distributed around the state in accordance with the 
statewide plan, and that emphasis be placed on these areas where 
important habitat is seriously threatened. Rule V provides fot 
development of draft criteria and souu:es of information to 
identify regional priorities. 

COMMENT: Enable the department to us·e HB526 monies for 
habitat preservation on State Lands. 
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RESPONSE: Neither provisions ot HB526 or admi nist 1 «l i vc­
rules for "Habitat Montana" exclude Lmds managed by the 
Department of State Lands, or lands owned by any other entil.y, 
from habitat protection under the "Habitat Montana" program. 

COMMENT: Use ot the "Natural Ar·eas Act" should be included 
with easements and leases as a method ot habitat protection. 

RESPONSE: The Montana Natural Areas Acl of 1974 authorizes 
the Board of Land Commissioners to designate lands under· its 
control as natural areas - or to purchase or otherwise obtain 
sufficient interest in private property to protect naturd l 
features. While the goals of the Montana Natural Areas AcL ot 
1974 are related to those of "Habitat Montana," they cue 
separate programs and each is implemented under a different 
authority (Board of Land Commissioners and Fish, Wildlife and 
Pa1ks Commission, respectively). 

COMMENT: State directly that money can be used in 
partnership approaches to habitat protection. 

RESPONSE: Incorporated in Rule 1 I ( 1) ( j) . 

COMMENT: Ensure that FWP and 50l(c)3 organizations work 
cooperatively rather than competitively. 

RESPONSE: Incorporated in Rule I I ( 1) ( j) . 

COMMENT: It's important to develop pc~rtnerships with 
landowners that meet both the need" of the department and those 
of the landowner. 

RESPONSE: FWP is only able t" "nter into agreements with 
willing landowners who foresee mutuul benefits. 

COMMENT: FWP should not be able to pu1·chase la1Jds at 
prices above market value. 

RESPONSE: The department wi 11 utilize various methods, 
including certified appraisals, to establish an opinion of value 
for negotiation. The department priorities will be tor bel<~ 
market sales but will use its land agents to negotiate the tlnal 
value with the property owner(s). 

Robert N. Lane 
Rule Reviewer 

~~ 
patrick~J~.~~~~ 
Montana 
Parks Commission 

and 

certified to the Secretary of StateNovember 23, 1994. 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rule 16.20.604 regarding water use 
classification 

To: All Interested Persons 

NOTICE OF AMENDMENT 
OF RULE 16.20.604 

(Water Quality) 

1. on October 13, 1994, the board published notice of the 
proposed amendment of the above captioned rule at page 2707 of 
the Montana Administrative Register. 

2. The board has adopted the rule as proposed, with the 
following amendments (new material is underlined and deleted 
material interlined): 

16.20.604 WATER-USE CLASSIFICATIONS--CLARK FORK-COLUMBIA 
RIVER DRAINAGE EXCEPT THE FLATHEAD AND KOOTENAI RIYER DRAINAGES 
The water-use classifications adopted for the Clark Fork of the 
columbia River drainage are as follows: 

(1) clark Fork River drainage except waters 
listed in (1) (a) through (1) (n) . . . . . . . • • B-1 

(a) Warm Springs drainage to Myers Dam near 
Anaconda . • . . • . • . . . • . . . . . A-1 

(i) Hearst Lake drainage to the Lower Hearst Inlet 
and Fifer Gulch drainages £s and inelYdin~ Efte Fiter 
GYleh reserYeir to the Anaconda city limits. (Anaconda 
municipal water supply) . • . . . . . • . . . . . . A-Closed 

(b)-(n) Remains the same. 

3. Comment: Anaconda-Deer Lodge County (ADL), which 
originally petitioned the board to make the above change in 
water-use classification, requested the following language be 
adopted modifying the proposed amendment of ARM 16.20.604: 

"C i l Hearst Lake drainage to the Lower Hearst Inlet and 
Fifer Gulch drainage to the Anaconda City limits. (Anaconda 
municipal water supply), A-C1osed" 

At the time the petition was initially filed, Petitioner ADL 
was unaware of the precise location of the collection point for 
the Hearst/Fifer component of proposed improvements to the 
Anaconda water supply system. The above change to the amended 
rule was requested in order to extend the A-Closed designation to 
the Anaconda city limits and to assure flexibility in locating a 
collection system inlet so that Hearst/Fifer can be connected to 
the main municipal system. 

Resp~ The requested change was made because: (1) the 
additional stream segment to be included in the A-Closed 
classification is minor; (2) baseline water quality in the 
additional segment is of the same high quality as the waters 
initially proposed for reclassification; and (l) the proposed 
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modification will allow flexibility in determining the location 
for the collection system inlet for the Hearst/Fifer component of 
ADL's proposed improvements to Anaconda's water supply system. 

Certified to the 

RAYMOND W. GUSTAFSON, Chairman 
BOARD OF HEALTH AND 
ENVIRONMENTAL SCIENCES 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.12.128 relating to ) 
Catering Endorsements ) 

) 

NOTICE OF THE 
AMENDMENT to ARM 
42.12.128 relating to 
Catering Endorsements 

TO: All Interested Persons: 
1. On August 11, 1994, the Department published notice of 

the proposed amendment of ARM 42. 12. 128 relating to catering 
endorsements at page 2094 of the 1994 Montana Administrative 
Register, issue no. 15. 

2. A public hearing was held on September 9, 1994, where 
written and oral comments were received. The Montana Tavern 
Association through its attorney, Douglas Olson, requested a 
thirty day extension for the close of comment so that they could 
review the matter with the members at their annual meeting. 
This request was granted and the comment period was extended to 
October 17, 1994, as shown by the notice published at page 2626 
of the 1994 Montana Administrative Register. issue no. 18. 

3. Oral and written comments received during and 
subsequent to the hearing are summari2ed as follows along with 
the response of the Department: 

COMMENT: The Montana Tavern Association petitioned the 
Department of Revenue to amend ARM 42.12.128, Catering 
Endorsement. Mr. Douglas Olson, representing the Petitioner, 
MIA, testified that current rules do not allow the Department to 
determine whether or not a licensee with a catering endorsement 
is actually sponsoring a special event. Mr. Olsen stated that 
the amendments to this rule would allow such a determination. 
The amendments would also prevent a licensee from operating 
under a single license out of two locations that the licensee 
owns or controls. Mr. Olson indicates that this practice is an 
abuse of the limits intended under the license quota system. 
The MIA amendments also include changes that address Chapter 
599, Session Laws of 1993. 

RESPONSE: The Department believes that the Petitioners• 
amendment defines the term "sponsor" in a manner that exceeds 
the Department's authority to make such a definition under the 
law. The law states that a licensee who holds a catering 
endorsement may not cater an event in which the licensee is the 
sponsor. The Petitioner's proposed amendment deems a licensee 
to be a sponsor when the licensee, a member of a 1 icensee • s 
immediate family, or a shareholder of the licensee owns, rents 
or leases a premises in which a sponsored special event occurs. 
The Department does not believe law gives the Department the 
latitude to base a definition of "sponsor• on property ownership 
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or control. 

CQMMENT; Mr. Olson states that the Department's position 
is unnecessarily limited and that the law grants the Department 
wide latitude in administering the alcoholic beverage code. 

RESPONSE; The Department counters with its interpretation 
of the law that the Petitioner's amendment regarding definition 
of •sponsor" exceeds the Department's latitude allowed in the 
law. However, the Department agrees, in substance, with the 
Petitioner's proposal for a rule change regarding legislation 
that provides certain beer-wine on-premises licensees with the 
opportunity to obtain a special catering endorsement and 
eliminates the requirement that the Liquor Division must approve 
applications to hold special events. 

The rule amendment that the Department is adopting will 
eliminate those parts that deem a licensee to be a sponsor when 
the licensee owns or controls the premises upon which a special 
event is held and retains with slight modification those parts 
that address recent changes in the law related to catering 
endorsements and catered special events. 

4iiL12.128 CATERING ENDQRSEMENT (1) Any all ee .. •era!!Jee 
licensee, having obtained a catering endorsement under the 
provisions of 16-4-111 or 16-4-204, MCA, is authorized to sell 
alcoholic beverages authorized under the license to persons 
attending a special event upon premises not otherwise licensed. 
Only the licensee or the licensee's employees are authorized to 
sell and serve alcoholic beverages at the special event. 

(2) Any en &remises beer arui wine lieensee wba is enaaged 
primsu-il" in the tnteineaa ef preyiliing meals with taele seniee, 
haying obtained a eatering endorsement ~nlier the pPstisiene ef 
li 4 lllo Mah is •»thsrtaed te sell beer and wine te eerseaa 
aUea1Ung a sgeehl e"ent eon gremhu net ethenhe Heeneeci. 

(3) .J. lieen•ee IJ'OD\ed o eot;erina endo•aement b•' the 
department aa oeudl:!eEi '" !!his r~;~le !!Nl" nsl! eater a eseehl 
eyeat ef wbieb the Heenoee is the ggenger • A Heengee ahall be 
deemed te be the egsnser sf the ggeeial eoent if !!he premtsea 
l;ti!BD Whish toe gaesiol e)ent ig fteld is awned rented er leaged 
b) the Heenaee, a 111emBer e£ the Heensee' a il!ll!lediate famil" Ql' 
b• a shareholder sf the lteeneee. Fer ewreeeee ef thia r~l~· 
the ten "i;Mediate iamUy" &ball be deiiaed as i!lebliift!J the 
Heeaaee' s agewae, or \jbe soreat. aHtHag er ebild ef the 
lieensee If the liaeneee'a BIIMIO. 

!41 enL tbe Heenaee er the lieenaee' s en~pleveee are 
O¥~her%1e0 te gell aBO S8P\'e aleebOlie be¥ef&!t8 at the SBeeial 
~ 
~ The holder of •' Heenaee aUh a catering ~ 

endorsement may sell and serve &±±-alcoholic beverages at retail 
only at a booth, stand, or other fixed place of business within 
the exhibition enclosure, confined to specified premises or 
designated areas described in the spplieatien, and app~ewed B) 
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the Eiivisiert notice given to the local law enforcement agency 
that has jurisdiction oyer the premises where the evept is to be 
catered. ~ balder sf arty s~eh pe~it Such a licensee, or his 
agents or employees may also sell and serve beer. in the case of 
an all-beverage licensee. or beer and wine. in the case of a 
beer/wine licensee. in the grandstand or bleacher. 

(3) ±it Licensees granted approval to cater such special 
events D eatering endereemeRt 0; the deeartment are subject to 
the provisions of }6 3 3Q6 Pl'euimih' te eh~:rehee and eeheelB 
rest:rieted. 16 6 193 Jiilcamirtati.en ef retailer• e eremieee and 
earriera' eara end airereft• 16 6 31' 16-3-306. 16-4-111. and 
16-4-204, MCA, Penalh· fer viela!:ing eede reoeeatien ef 
lieenae penalh l!er 't'iela!!i;en by ttrulenge eenen and ARM 
42.13.101 Els!lll!lianee uhh laws and f!;tlea. 

AlJIH: 16-1-103, MCA; .l.Mf: Sees. 16-3-103, 16-4-111, and 
16-4-204, MCA, 

4. The Department has 
stated amendments. 

CLEO ANDERSON 
Rule Reviewer 

adopted the rule with the above-

ilki.f!./ 
Director of Revenue 

Certified to Secretary of State November 28, 1994. 
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NOTICE OF FUNCTIONS OF ADMINISTRATIVE CODE CQMMlrtEE 

The Adainistrative Code co .. ittee reviews all proposals tor 

adoption of new rules, aaendaent or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Departaent of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue Oversight committee. 

The Adainistrative Code co .. ittee has the authority to make 

reco .. endations to an agency regarding the adoption, amendaent, 

or repeal of a rule or to request that the agency prepare a 

state .. nt of the estiaated econoaic iapact of a proposal. ln 

addition, the co .. ittee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent ot 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution reco .. ending that an agency adopt 

or aaend a rule. 

The co .. ittee welcoaes comments from the public and invites 

.. abers of the public to appear before it or to send it written 

stateaents in order to bring to the CoDUDittee•s attention any 

difficulties with the existing or proposed rules. The address 

is Roo• 138, Montana state Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

A4ainistrotive Bules of Moptano lABMI is a 
looaeleof coapilation by deportment of all rulea 
of atote deportaents and attached boards 
preaently in effect, except rules adopted up to 
three aonths previously. 

Kootona Adaipistrotiye Register !KARl is a soft 
bock, bound publication, issued twice-aonthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agenciea (Declaratory Rulinga) issued Iince 
publication of the preceding register. 

use of the A4aipiatrotiye Bulea of Moptopa !AftMI; 

Known 
Subject 
Motter 

statute 
Number and 
Deport•ent 

1. Conault ARM topical index. 
Update the ru11 by checking the accuaulative 
table and the table of contents in the lost 
Montano Adainiatrotive Register iasued. 

2. Go to croaa reference table at •nd of each 
title which lists MCA aection nw.bera and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through September 
30, 1994. This table includes those rules adopted during the 
period October 1, 1994 through December 31, 1994 and any 
proposed rule action that was pending during the past 6-month 
period. (A notice of adoption must be published within 6 months 
of the published notice of the proposed rule.) This table does 
not, however, include the contents of this issue of the Montana 
Administrative Register (MAR) . 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through September 30, 1994, 
this table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order. catchphrase or the subject matter of 
the rule and the page number at-which the action is published in 
the 1994 Montana Administrative Register. 

GINJBAL PROVISIQNS, Title 1 

1.2.419 Filing, Compiling, Printer Pickup and Publication 
Dates for the Montana Administrative Register, 
p. 2709, 3009 

APKINISTBATIQN. peparqgent of, Title 2 

2.5.201 and other rules - State Purchasing, p. 2469, 2814 
2.21.6701 and other rules - Statewide Employee Incentive Award 

Program, p. 1784, 2511 
(Public Bmployees' Retirement Board) 
I Approval of Requests for Retirement and Authori~ing 

Payment of Retirement Benefits, p. 2686 
I-III Mailing Membership Information about Non-profit 

Organizations, p. 508, 2515 
I-XI and other rules Medical Review of Members 

Discontinuance of Disability Retirement Benefits -
Procedures for Requesting an Administrative Hearing -
Model Rules - Definitions - Disability Application 
Process - Election of Disability Coverage, p. 1191, 
1816, 2106 

2. 43.204 Administrative Procedures for Contested Cases. 
p. 2039' 2711 

2.43.305 and other rules - Mailing Membership Information for 
Non-profit Organizations, p. 2688 

2.43.509 and other rules Periodic Medical Review of 
Disability Retirees Cancellation of Dipability 
Benefits, p. 2878 
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(State Co~ensation Insurance Fund) 
I and other rules Optional Deductible 

Retrospective Rating Plana - Premi~ Ratea, 
2881 

Plana 
p. 2690, 

2.55.324 Pram!~ Rataaetting, p. 1497, 2108 
2.55.326 Minimum Yearly Premi~. p. 981, 1817 

AGRICULTURE. Department of. Title 4 

I 

I-VIII 

4.2.102 

4.4.312 
4.10.202 

4.15.101 

Emergency Rule to Allow the Uaa of the Peaticida 
Pirimor Under Section 18 of FIPRA, p, 2109 
Rinsing and Disposal of Peaticide Containers, 
p. 1317, 1988 
and other rule Exception& and Addition• 
Agricultural Science• Diviaion Bxcaptiona 
Additions for Plant Induatry Diviaion, p. 1501, 
Process of Payment for Loasaa, p. 2373, 2712 

for 
and 

1987 

and other rules - Claaaification and Standarda for 
Pesticide Applicators, p. 2883 
and other rule - Pees - Mediation Scheduling and 
Agreement Procedures, p. 1499, 1989 

STATE AUDITOR, Title 6 

I-III 

I-XIII 

I-XXIV 

6.6.5001 

Electronic Filing of the Appointment and Termination 
of Insurance Producers, p. 1323, 1820 
Small Employer Carrier Reinsurance Program, p. 1200, 
2111 
Small Employer Health Benefit Plana, p. 511, 1528, 
1990 
and other rules - Small Employer Health Benefit Plana 
and Reinsurance, p. 2562, 2926 

(Classification and Rating Committee) 
6. 6. 8301 Updating References to the NCCI Basic Manual for 

Workers' Co~ensation and Employers' Liability 
Insurance, 1980 Ed., as Supplemented through Auguat 

6.6.8301 
30, 1994, p. 2570 
Updating References to 
Workers' C~enaation 
Insurance, 1980 Edition, 

the NCCI Basic Manual for 
and Bmployera• Liability 
p. 608, 1669 

COMMBRCE, Department of, Title Q 

(Board of 
8.4.507 

(Board of 
8.6.405 
8.6.407 

(Board of 
8.8.2804 

23-12/8/94 

Alternative Health Care) 
and other rules - Required Reports - Vaginal Birth 
After Cesarean (VBAC) Deliveries - Management of 
Infectious Wasta, p. 2998 

Architects) 
Reciprocity, p. 715, 1577 
and other rules - Examination - Individual Seal -
Standards for Professional Conduct, p. 2771 

Athletics) 
and other rules - Licensing Requirements - Contracts 
and Penalties - Fees - Promoter-Matchmaker, p. 985, 
1670 
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(Board of 
8.12.601 

8.12.601 

(Board of 
I 
(Board of 
8.14.401 

(Board of 
8.16.405 

8.16.1002 

(Board of 
8.20.402 

(Board of 
8.22.302 

8.22.1402 

(Board of 
8.24-409 

(Board of 
8.:18.502 

8.28.1501 

(Board of 
8.32.425 
8.32.1501 

(Board of 
8.34.414A 
(Board of 
8.39.518 
(Board of 
8.42.402 
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Chiropractors) 
and other rules Applications Reciprocity 
Reinstatement- Interns and Preceptors. p. 1503, 2713 
and other rules Applications, Educational 
Requirements Renewals Continuing Education 
Requirements - Unprofessional Conduct, p. 222. 1578 

Clinical Laboratory Science Practitioners) 
Continuing Education, p. 611, 1671 

Cosmetologists) 
and other rules - Practice of Cosmetology, Manicuring 
and Electrolysis, p. 331, 1679, 1822 

Dentistry) 
and other rules Fees for Dentists, Dental 
Hygienists, Anesthesia and Denturists Dental 
Hygienist Credentials, p. 2573 
and other rules - Continuing Education - Requirements 
and Restrictions, p. 988, 1506. 2627 

Hearing Aid Dispensers) 
and other rules - Fees - Examinations - Licensees 
from Other States, p. 717, 2714 

Horae Racing) 
and other rules - Board of Stewards - Definitions -
Annual License Fee11 General Provision~'! 

Permissible Medication - Programs - Exacta Betting, 
p. 2774 
and other rule - Permissible Medication - Trifecta 
Wagering, p. 1507, 2128 

Landscape Architects) 
and other rule - Fee Schedule - Renewals, p. 991, 
1579 

Medical Examiners) 
and other rules Requirements for Licensure 
Unprofessional Conduct - Definitions with Regard to 
the Practice of Acupuncture, p. 613, 1580 
and other rules - Physician Assistants - Definitions 
- Qualifications - Applications - Fees - Utilization 
Plans Protocol - Temporary Approval Informed 
Consent - Termination and Transfer - Unprofessional 
Conduct, p. 720, 1582 

Nursing) 
Pees, p. 2375, 2815 
and other rules - Prescriptive Authority, p. 615, 
1326, 2518, 2716 

Nursing Home Administrators) 
Application for Examinations, p. 993, 2822 

Outfitters) 
and other rules - Fees -Misconduct, p. 2377, 2823 

Physical Therapy Examiners) 
and other rules - Examinations - Fees - Licenl'ure by 
Endorsement Foreign-Trained Applicant I', p. 996, 
1583 

(Soard of Professional Engineers and Land Surveyors) 
8.48.407 and other rule Affiliation with National 

Associations - Complaint Process, p. 1625, 2935 
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(Board of Psychologists) 
8. 52.606 and other rule - Required Supervised Experience - Fee 

Schedule, p. 3001 
(Board of Radiologic Technologists) 
8.56.602A Permits, p. 2886 
(Board of Real Estate Appraisers) 
8. 57.401 and other rules Definitions 

Requirements Course Requirements 
Education - Fees, p. 727, 1584 

Application 
Continuing 

8.57.402 and other rule - Appraisal Reports - Application 
Requirements, p. 2696 

(Board of Realty Regulation) 
8.58.406C and other rule -Application for Equivalency--Broker 

- Grounde for Licenae Discipline - General Provisions 

8.58.411 
(Board of 
8.59.601 
(Board of 
8.62.413 

- Unprofeaaional Conduct, p. 730, 1585 
Fee Schedule, p. 2698 

Respiratory Care Practitioners) 
and other rules - Continuing Bducation, p. 2700 

Speech-L~guage Pathologiata and Audiologists) 
and other rule - Feea - Schedule of Supervision -
Content&, p. 1327, 1992 

(Board of Passenger Tramway Safety) 
I-II Board Engineer Conducting Acceptance Inapection -

Conference Call Meetings, p. 2703 
(Board of Veterinary Medicine) 
8.64.802 and other rules - Applications for Certification -

Qualification - Management of Infectious Wastes, 
p. 1329. 1993 

(Building Codes Bureau) 
8.70.101 Incorporation by Reference of Uniform Building Code, 

p. 1331, 1994 
(Local Government Assistance Division) 
I Administration of the 1994 Treasure State Bndowment 

I 
(TSEP) Program, p. 125, 1589 
Administration of the 1994 Federal Community 
Development Block Grant (CDBG) Program, p. 127, 1587 

8.94.4102 and other rules - Report Filing Feea Paid by Local 
Government Entities Fin~cial Statements 
Incorporation by Reference of Various Standards, 
Accounting Policies and Federal Laws and Regulations 
under the Montana Single Audit Act, p. 999, 2430, 
2717 

(Hard-Rock Mining Impact Board) 
8.104.101 and other rules - Administration of the Hard-Rock 

Mining Impact Act, p. 1627, 2718, 3010 
(Montana State Lottery) 
8.127.407 and other rule - Retailer Commissions - Sales Staff 

Incentive Plan, p. 1002, 1823, 1995 
8.127.1007 Sales Staff Incentive Plan, p. 1947 

EDUCATION, Title 10 

(Superintendent of Public Instruction) 
10.10.301A and other rules School Funding and Tuition, 

p. 1006. 1824 

23-12/8/94 Montana Administrative Register 



-3110-

10.16.1302 and other rules - Special Education School Funding, 
p. 2576 

(Board of Public Education) 
I Teacher Certification Surrender of a Teacher 

Specialist or Administrator Certificate, p. 817, 2525 
10.55.601 Accreditation Standards; Procedures, p. 1642, 2524 
10.57. 301 Teacher Certification Endorsement Information, 

p. 815, 1690 
10.58.102 and other rules - Teacher Certification - Teacher 

Education Programs Standards, p. 735, 2722 
10.64.355 Transportation - Bus Body, p. 733, 2526 
10.65.101 Hours and Days of Instruction Policy Governing 

Pupil Instruction-Related Days Approved for 
Foundation Program Calculations, p. 1640, 2527 

rAMILY SERVICES. Department of, Title 11 

I 

I 

I-II 

I-II 

I-II 

11.2.203 

11.5. 501 

11.5.601 

11.8. 304 
11.12.413 

11.14.103 

11.14.104 

Smoke Free Environment in Day Care Facilities, 
p. 2890 
Youth Care Facilities Persons Affected by 
Department Recorda, p. 2594, 2936, 3011 
Community Hom•a for the Developmentally or Physically 
Disabled - Persons Affected by Department Records, 
p. 2596, 2939 
and other rules - Counting Children Considered to be 
in Day Care - Infant Needs of Non-Infants - Defining 
Day Care Center, Family Day Care Home and Group Day 
Care Home, p. 2389, 2740 
Placement of Children with Out-of-State Providers, 
p. 1338, 1996 
Requests for Hearings Upon Notification of Adverse 
Action, p. 2888 
and other rules - Child Protective Services, p. 17 92, 
2431 
and other rules - Case Records of Abuse and Neglect, 
p. 1789, 2433 
Violations of Aftercare Agreements, p. 819, 1590 
and other rules - Medical Necessity Requirements of 
Therapeutic Youth Group Homes, p. 2380, 2739, 3013 
Regiatration and Licensing of Day Care Facilities, 
P· 2393, 2742 
Day Care Facilitiea - Persons Affected by Department 
Records, p. 2598, 2938 

FISH. WILDLIFE. AND PA&KS. Pepartmept of, Title 12 

I 

I 

I-V 
I-lt 
12.6.901 

Classifying Certain Types of Actions Taken Under the 
River Restoration Program aa Categorical Exclusions, 
p. 1649, 2129 
Nonresident Hunting License Preference System, 
p. 242, 1834 
and other rules - Wildlife Habitat, p. 1644 
Block Management Program. p. 1064, 1691 
No Wake Speed Zone in Bigfork Bay of Flathead Lake, 
p. 2600 
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Bmergency Amendment - Extending the No Wake Speed 
zone in Bigfork Bay of Flathead Lake, p. 2434 
Eatabliahment of a No Wake Speed Zone on Portiona of 
the Blackfoot and Clark Fork Rivera, Miaaoula County, 
p. 825, 1699 
and other rulea - Evaluation and Recommendation -
COIIIpeting Application• - Department Deciaion - Appeal 
to the Commieaion, p. 3004 

HIALTB AND JNVIBONMINTAL SCIINCIB, Departm.nt of. Title 16 

Integrated Solid Waate Management Plan, p. 1510 
I-III Drinking Water and Ice Regulationa, p. 2474, 2832 
I-V Air and Water Quality - Procedure• and Criteria for 

the Certification of Air and Water Pollution 
Equipment aa lligible for Special Property Tax 
Treatment, p. 2482 

I-V Eatabliahing Adminiatrative lhlforcement Procedure• 
for the Public Water Supply Act, p. 2398 

I-IX and other rulea - Implementation of the Water Quality 
Act'a Nondegradation Policy, p. 2723, 849, 2136 

I-X Water Quality - Uae of Mixing Zonea, p. 835, 2136 
16.8. 708 and other rulea - Air Quality - Incorporation of 

Federal Air Quality Rulea and Incorporation of the 
Montana source Teating Protocol and Procedure• 
Manual, p. 2043, 2828 

16.8.945 and other rulea Air Quality Prevention of 
Significant Deterioration of Air Quality, p. 2048, 
2829 

16.8.1301 and other rulea - Air Quality - Open Burning of 
Christmaa Tree Waate - Open Burning for Commercial 
Fila or Video Productiona, p. 867, 2528 

16.8.1413 and other rule - Air Quality - Opacity Requiramenta 
at ~raft Pulp Mille, p. 1654 

16.8.1903 and other rule- Air Quality- Air Quality Operation 
and Permit Feea, p. 2052 

16.8.1907 Air Quality - Feea for the Smoke Management Prograa, 
p. 1511, 2130 

16.8.1908 Air Quality - Feea for Chriatmaa Tree Was tea and 
Commercial Fila Production Open Burning, p. 2054, 
2830 

16.10.101 Food, Druga and coaaetica - Incorporating Federal 
Food Standarda, p. 2395, 2743 

16.10.239 and other rulea - Minimum Performance Requiramenta 
for Local Health Authoritiea, p. 1797, 2941 

16.10. SOl and other rulea - Bottled Drinking Water and Ice 
Regulation•. p. 2404, 2831 

16.10.701 and other rulea - Campground& - Trailer Courta and 
Caapgrounds, p. 2602, 2892 

16.10.1001 Annual Jail Inspections, p. 2041, 2629 
16.10.1311 Swimming Pool Inapections Indication of What 

Constitutes a Full Facility Inapection and a Critical 
Point Inspection of a Public Bathing Place or 
Swimming Pool, p. 1513, 1998 
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16.20.202 

16.20.603 

16.20.604 

16.20.1003 

16.24.104 

16.28.713 

16.28.1005 

16.30.801 

16.32.356 

16.32.373 

16.3:1.380 

16.32.396 
16.32.399G 

16.32.92:1 

16.32.1001 
16.44.303 

16.45.1201 

16.47.34:1 
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and other rules - Drinking Water - Setting Standards 
for Public Drinking Water that Incorporate Federal 
Requirement& for Phaae II and V Contaminant& and Lead 
and Copper, p. 136:1, 2131 
and other rulea - Water Quality - Surface Water 
Quality Standarda, p. :1737, 8:17, 2136 
Water Quality - Water Uae Claaaifications- -Clark Fork 
- Columbia River Drainage Bxcept the Flathead and 
Kootenai River Drainage&, p. :1707 
and other rulea - Water Quality - Ground Water 
Quality Standard& - Nixing Zonea - Water Quality 
Nondegradation, p. :144, 846, :1136 
and other rulaa - Children'• Special Health Services 

Standard• for the Children'• Spacial Health 
Service& Program, p. 1340, 1836 
Informed Conaent for Adminiatration of Vaccine, 
p. :1705, 3015 
Tubarculoaia Control Requiramanta for Schoola and Day 
Care Pacilitiea, p. 165:1, :1305 
and other rules Bmargency Medical Services 
Reporting of Bxpoaure to Infectioua Diseases, 
p. 1:151, 1704 
and other rules - Adult Dey Care - Licensure of Adult 
Day Care Cantara, p. 1:155, 1838 
and other rulea Standards for Licensure of 
Hoapices, p. 631, :1436 
and other :rulea Peraonal Care Licensure of 
Peraonal Care Facilitiea, p. 1342, 2306 
Kidney Treatment Centers, p. 278:1 
Medical Assistance Facilities - Medical Aasistance 
Facilitiae Emergency Service&, p. 2480, 2833 
Peraonal Care Facilities Peas for Inepecting 
Peraonal Care Pacilitiee, p. 2784 
Adult Day Care Center Servicea, p. :1780 
and other rulea Solid and Hazardoua Waste 
Hazardoua Waate Kanagamant - Uaa of Uaad Oil aa a 
Duet Suppraaaant, p. 556, l53l 
and other rulaa Underground Storage Tanke 
Underground Storage Tank Inetaller and Inspector 
Licanaing Tank Permit• Tank Inspections 
Inepector Liceneing Paaa, p. llll, :1744 
Review of Corrective Actions Plans, p. :1786 

JVSTICB, Department of. Title al 
:13.4. 201 and other rulaa - SQ~Pling Bodily Substances for Drug 

and Alcohol Analysia, p. :1788 
23.15.102 and other rules Crime Victima Compensation, 

p. 1381, 1999 
23.16.101 and other rulea - Public Gambling, p. 2406, :1834 

LABOR AND INPUSTRY, pepartm.nt of, Title 24 

I-V and other rule - Workers' Compensation Data Base 
Syste. - Attorney Fee Rule, p. :1487, 2893 
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I-V Safety Culture Act Implementation of Safety 
Committees, p. 2493, 3016 

I-XI Workers' Compensation Data Base System, p. 1949, 2630 
24.11.202 and other rules - Unemployment Insurance Benefit 

Eligibility, p. 2056, 2835, 2951 
24.16.9007 Montana's Prevailing Wage Rata, p. 912, 1705 
24.29.101 Organizational Rule for the Former Division of 

Workers• Compensation, p. 2351 
24.30.1703 Fees for Construction Blaater Licenses, p. 2491 

STATI LANPS. Department of, Title 26 

I-XXV 

26.3.180 

:16.3.186 

:16.4.:101 
:16.4.301 

26.4.301 

26.4.301 

and other rules - Ragulation of Hard Rock Mining or 
Exploration, p. 1956, 295:1 
and other rules - Recreational Usa of State Landa, 
p. 641, 1844, 2539 
and other rules Authorizing and Regulating 
lnrollment of State Lands in Block Management Areas, 
p. 1071, 200:1 
and other rulea - Opencut Mining Act, p. 914, 1871 
and other rulaa - Refusal to Issue Operating Permits 
becauae of Violation of Reclamation or Environmental 
Laws, p. :1498 
and other rules - Regulation of Prospecting for Coal 
and Uranium, p. 2414 
and other rules - Regulation of Strip and Underground 
Mining for Coal and Uranium, p. 2064, 2957 

NATURAL RIBOUICES AND CQNBERVATION, Department of, Title 36 

I Truman Creek Basin Closure, p. 3007 
I Reject, Modify or Condition Permit Applications in 

the Willow Creak Basin, p. 1809, :1640 
I-VI Horizontal Kells and Enhanced Recovery Tax 

Incentive&, p. 925, 1875 
36.:1:1.604 and other rules - Iasuance, Expiration, Extension and 

Transfer of Permits - Horizontal Kells, p. 2792 

PUBLIC SERVICE RIGQLATION. pepartment of, Title 38 

I-XII 
38.2.3909 
38.5.2202 

Motor Carrier of Property, p. 2894 
Stenographic Recording and Tranacripts, p. 929, 2010 
Pipeline Safety - Adopting Federal Rules Applicable 
to Liquefied Natural Gaa Facilities end Reenacting 
the Bxiating Rule, p. 2794 

REVBNVB· Department of. Title i2 

I-II 
I-VIII 
42.11.301 

42.11.301 
42.12.103 
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Limited Liability Companies, p. 931, 17:11 
Regulation of Cigarette Marketing, p. 375, 1453, 1722 
and other rules - Agency Franchise Agreements for the 
Liquor Division, p. 2097, 2625 
Opening a New Liquor Store, p. 1475, 2418 
and other rules Liquor Licenses and Permits, 
p. 2003, 2423 
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42.12.128 
42.12.222 

42.15.308 
42.16.104 
42.21.106 
42.22.1311 
42.23.606 
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Catering Endorsement, p. 2094, 2626 
Revocation or Suspension of a Liquor License, 
p. 2505, 2974 
Adjusted Gross Income, p. 657, 1720 
Net Operating Loss Carryback, p. 1657, 2352 
and other rules - Personal Property, p. 2897 
and other rules - Industrial Trend Tables, p. 2916 
and other rules - Batimated Tax Payments, p. 1659, 
2353 

42.25.1201 and other rules - Bori•ontal Walla, p. 1663, 2354 

SBCRBTABX OF STJTI. Title 44 

1.2.419 Filing, Compiling, Printer Pickup and Publication 
Dates for the Montana Administrative Register, 
p. 2709, 3009 

(Commissioner of Political Practices) 
44.10.331 Limitations on Receipts from Political Committees to 

Legislative Candidates, p. 659, 2442 
44.12.107 Waiver of Registration Feaa of State Govarnment 

Employaaa Who Ragiatar as Lobbyists, p. 2425, 2749 

SOCIAL AND BIUABILITATIQN SIBVICIS, Department of. Title 46 

I 

I 

I-IV 

I-IX 

I-X 

46.10.101 
46.10.108 

46.10.314 

46.10.403 

46.10.403 

46.10.803 
46.12.503 

46.12.590 

46.12.702 
46.12.802 

Bxcaptions to the Developmental Disabilities 
Placement Rules, p. 2811 
and other rule - Contractor Allotments for Community 
Block Grants, p. 933, 1725 
Recovery by the State Auditor's Office of Debts OWed 
to the Department, p. 2796 
Child Support Bnforc .. ent Suspension of Licenses 
Process, p. 1386, 2447 
and other rules - Review and Modification of Support 
Ordara, p. 1392, 2011 
Safeguarding and Sharing of Al!'DC Information, p. 2800 
and othar rules Al!'DC and Food Stamp Monthly 
Raporting Raquiramenta, p. 1271, 2543 
and other rules - Transitional Child Care, p. 1400, 
2542 
Al!'DC Standards and Payment Amounts Concerning Shared 
Living Arrangements, p. 1264, 1726 
Al!'DC Incoma Standards and Paymant Amounts, p. 1090, 
1728 
and other rules - APDC JOBS Program, p. 1515, 2356 
and other rules - Medicaid Coverage and Raimbursement 
of Inpatient and Outpatient Hospital Services, 
P• 1076, 1732 
and other rules - Medicaid Coverage and Reimbursement 
of Residential Treatment Services, p. 1111, 1744 
Medicaid Outpatient Drugs, p. 1525, 2443 
and other rules - Medicaid Coverage and Reimburs .. ent 
of Wheelchairs and Wheelchair Accessories, p. 1811, 
2546 
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46 .12 .1107 and other rules - Medicaid Coverage of Service• 
Provided to Recipients Age 65 and Over in 
Institutions for Mental Diseases, p. 936, 1591, 1878 

46 .12 .1222 and other rules - Medicaid Coverage and Reimbursement 
of Nursing Pacility Services, p. 1096, 1881 

46.12.1901 and other rules Targeted Case Management for 
Developmental Disabilities, p. 2803 

46.12.2002 Medicaid Coverage of Abortion Services in Cases of 
Rape or Incest, p. 2427, 2975 

46.12.3803 Medically Needy Income Standards, p. 1109, 1750 
46.12.5002 and other rules Passport to Health Program, 

p. 2507. 2983 
46.13.303 and other rules Low-Income Energy Assistance 

Program, p. 1983, 2642 
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