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The Montana Administrative Register (MAR), a twice-monthly 
publication, has three sections. The notice section contains 
state agencies' proposed new, amended or repealed rules; the 
rationale for the change: date and address of public hearing: 
and where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists any 
changes made since the proposed etage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are inserted at 
the back of each register. 
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BEFORE THE PUBLIC EMPLOYEES' RETIREMENT BOARD 
OF THE STATE OF MONTANA 

In the matter of the proposed 
amendment of ARM 2.43.509, 
2.43.513, and 2.43.514 
pertaining to periodic medical 
review of disability retirees 
and cancellation of disability 
benefits 

TO: All Interested Persons. 

NOTICE OF PROPOSED AMENDMENT 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On January 27, 1995, the Public Employees' Retirement 
Board proposes to amend ARM 2.43.509, 2.43.513, and 2.43.514 
pertaining to travel costs associated with periodic medical 
review, information which the board may consider during a 
medical review, members affected by the effective date of 
cancellation of disability benefits, and employers which must be 
notified that a member is no longer disabled and is available 
for reemployment. 

2. The rules proposed to be amended provide as follows: 

2.43.509 PERIODIC MEoiCAL REVIEW OF DISABILITY RETIREES-­
INITIAL NOTICE (1) The division will send written notification 
of medical review to a member receiving a disability retirement 
which is subject to review. The notice will be sent to the 
member at the most recent address provided and will inform the 
member of the division's determination of: 

(a) the date by which medical information and records must 
be received, and 

(b) any specific medical tests or diagnosis required for 
the review. 

(2) The member will be required to have the results of a 
current medical examination, including any specifically required 
tests or diagnosis, submitted directly to the division by the 
examining medical authority(ies) within 60 calendar days of 
initial notification. The medical examination shall be 
performed by the member's treating physician or other competent 
medical authority. To be considered current, the date of a 
medical examination must be no earlier than six months prior to 
receipt by the division. 

{3) Disabled retirees of the highway PS~trol officers:._ 
sheriffs'. game W!!rdens'. municipal police officers• and 
firefighters' unified retirement systems will be reimbursed for 
travel neces§ary to obtain the required examinations or tests 
provided current medical examinations or tests are not otherwise 
available. Reimbursement for meals and mileage will be at the 
rates e5t!lblished for state employees in Title 2. chapter l!L. 
MCA. The actual cost of lodging will be reimbursed up to a 
maximum of $40 per day. 

AUTH: 19-2-403 MCA 

MAR Notice No. 2-2-235 2 l- 1 1 I liJ I 'J 1 
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IMP: 19-3-1015, 19-5-612, 19-6-612, 19-7-612, 19-8-712, 
19-9-904, and 19-13-804 MCA 

2.43.513 CANCELLATION OF DISABILITY BENEFITS FOR REFUSAL 
TO COMPLY -- NOTICE (1) Failure to appropriately respond to 
the notice of suspension will be deemed refusal to submit to a 
medical review and cause for cancellation of the disability 
retirement benefit. BisabiliEy beRefiEB will he eaReelled aRd 
Efte--Irut member will be notified of the effective date of 
cancellation of benefits by certified mail, return receipt 
requested. 

(2) The effective date of cancellation will be the first 
day of the month following the date of the cancellation notice. 

(3) The notice of cancellation will inform the member of 
appeal rights under the board's rules for contested cases and 
any rights for service retirement benefits or for requesting 
termination of membership from the retirement system. 

AUTH: 19-2-403 MCA 
IMP: 19-3-1015, 19-5-612, 19-6-612, 19-7-612, 19-8-712, 
19-9-904, and 19-13-804 MCA 

2.43,514 CANCELLATION OF DISABILITY BENEFITS PUE TO CHANGE 
OF MEDICAL STATUS (1) If the board determines the llledical 
information available, including that provided by the memberL 
does not demonstrate continuing disability, the monthly 
disability retirement benefit will be cancelled. 

(2) The effective date of cancellation for members of 
public employees', judges and elected officials of the sheriffs' 
retirement systems will be the first day of the second month 
following board action (e.g. board action to cancel disability 
retirement benefits on January 28, would result in cancellation 
of the March benefit). 

(3) Except in the case of a member of the iudges' 
retirement system or an elected official of the public 
employees• and sheriffs' retirement systems. ~~ member's 
former employer will be notified of the member's eligibility for 
reinstatement to service. 

AUTH: 19-2-403 MCA 
IMP: 19-3-1015, 19-5-612, 19-6-612, 19-7-612, 19-8-712, 

19-9-904, and 19-13-804 MCA 

3. The amendment to 2.43.509 is necessary to establish 
standard reimbursement rates for disabled members of retirement 
systems which statutorily provide for reimbursement of travel 
costs to obtain required medical examinations and tests. The 
amendment to 2.43.513 is necessary to clarify that failure to 
comply with the rules will be cause for cancellation of the 
disability retirement benefit. The amendments to 2.43.514 are 
necessary to clarify when determining whether a member continues 
to be disabled, the board may consider any and all medical 
information related to the case and is not limited to 
information submitted by the disabled member; to clarify that 
the effective date of cancellation in these rules applies only 
to those persons not guaranteed a continuing benefit until the 
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date of reemployment; and to specify the employers not required 
to be notified in the event the member is determined to be no 
longer disabled. 

4. Interested persons may present their data, views, or 
arguments concerning the proposed amendments in writing no later 
than December 23, 1994 to: 

Linda King, Administrator 
Public Employees' Retirement Division 
P.O. Box 200131 
Helena, Montana 59620-0131 

5. If a person who is directly affected by the proposed 
amendment wishes to express data, views and arguments orally or 
in writing at a public hearing, the person must make written 
request tor a hearing and submit this request along with any 
written comments to the above address. A written request for 
hearing must be received no later than December 12, 1994. 

6. If the agency receives requests for a public hearing on 
the proposed amendments from either 10\ or 25, whichever is 
less, ot the persons who are directly affected by the proposed 
action; from the administrative code committee of the 
legislature; from a governmental subdivision or agency; or from 
an association having not less than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 4,214 persons based on August 
1994 payroll reports of active and retired members. 

Board 

~egal Counsel and ___ _ 

Certified to the Secretary of State on October 31, 1994. 
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BEFORE THE BOARD OF THE 
STATE COMPENSATION INSURANCE FUND 

OF THE STATE OF MONTANA 

In the matter of the amendment) 
of rule 2.55.327 pertaining ) 
to the Construction Industry ) 
Premium Credit Program. ) 

TO: All Interested Persons: 

AMENDED NOTICE OF PUBLIC 
HEARING ON PROPOSED 
AMENDMENT OF 2.55.327 

1. On October 13, 1994, the State Fund published notice 
at page 2690 of the Montana Administrative Register, Issue No. 
19 of the proposed amendment of the above-captioned rule. The 
notice of proposed agency action is amended as follows because 
the prior notice omitted the rationale on the credit percentage 
table change and the time for the public hearing has been 
rescheduled to November 30, 1994 at 2:00 p.m. in Room 302 of the 
State Compensation Insurance Fund Building, 5 South Last Chance 
Gulch, Helena, Montana. 

2. The rule proposed to be amended provides as follows: 

2 55 327 CQNSTRUCTION INOUSTRY PREHIIW CREPIT PROGRAM 
(1) - (4) (c) remain the same. 
~ The following credit oercentages in lieu of the tables 

in (a}. !bl, and !cl will be used for the fiscal year beginning 
July 1 1995. 

Ayerage Hourly Wage 

$13 97 or less 
$13.98-$14.47 
$14.46-$14.97 
$14 98-$15 47 
$15.48-$15 97 
$15 98-$16.47 
$16 48-$16 97 
$16.98-$17 47 
$17,48-$17 97 
$17 '98-$18' 97 
$18 98-$19 97 
$19 98-$20 97 
$20 98 and above 

(5) - (6) remain the same. 

Credit Percentage 

AUTH: Sec. 39-71-2315 and 39-71-2316 MCA; IMP: Sec. 
39-71-2211, 39-71-2311 and 39-71-2316 MCA. 

21-11/10/94 MAR Notice No. 2-55-18 
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3. The rulemaking is being proposed tor th" following 
reasons: 

The state's average weekly wage changes at the beginning of 
each fiscal year. The table in (d) reflects the ctVeta<]e hourly 
rate credit percentage which will be used for the tiscal year 
beginning July 1, 1995 to take into consideration the increase 
in the state's average weekly wage effective July 1. 1'!94. 

We are paralleling NCCI' s method of cornput i ng the 
construction industry credit, but have accelerated discounts in 
the mid-range area. This amendment will increase the size of 
the percentage discounts at the lower wage levels. ~·his 

amendment will further implement the statutory pur-pose uf 
providing a method of computing premiums that does not impose <> 

higher insurance premium solely because of an emploY"'' s lti(Jhl"l 
rate of wages paid. 

4. Interested persons may submit their datd, views. or 
arguments, either orally or in writing, at. the hearing. Wl'i t:t.en 
data, views or arguments may also be submitted to stdt.e fund 
attorney Nancy Butler, Legal Department, State Compensation 
Insurance Fund, 5 South Last Chance Gulch, He~erw. Montana 
59604-4759, and must be received no later than Decembe1· 8, .1994. 

5. The State Compensation Insurance Fund make;; red<;onable 
accommodations for persons with disabilities wt.u wish t.u 
participate in this public hearing. Per sons needing 
accommodations must contact the State Fund, Attn: Ms. Dwan Ford, 
P.O. Box 4759, Helena, MT 59604; telephone (406) 444-6480; TDD 
(406) 444-5971; fax (406) 444-6555, no later than S:OO p.m .. 
November 23, 1994, to advise as to the nature of the 
accommodation needed and to allow adequate time Lo mdke 
arrangements. 

6. The State Fund Legal and Underwriting Oepart.ments 
been designated to preside over and conduct the hearing. 

~. 
Da~f Legal Counsel 
Rule Reviewer 

- 1 . 

I..:) ('/i_ ~~~ { ( ( ___ . 
Rick Hill 
Chairman of the Board 

Certified to the Secretary of State October 31, !994. 

have 
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BEFORE THE DEPARTMENT OF AGRICULTURE 
OF THE STATE OF MONTANA 

In the matter of the amendment ) NOTICE OF A PROPOSED AMEND­
of ARM 4.10.202, ARM 4.10.203 ) MENT FOR PESTICIDE 
and ARM 4.10.205 regarding ) APPLICATORS 
classification and standards for) 
pesticide applicators ) 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons 

1. on December 10, 1994, the Department of Agriculture 
proposes to amend the above mentioned rules. 

2. The rules, as proposed to be amended, appear as 
follows (new material is underlined, deleted material is 
interlined) . 

4,10.202 CLASSIFICATION OF PESTICIDE APPLICATORS 
(1) through (3)(a)(ii) remain the same. 
(iii) Vertebrate classification includes any applicator 

using or supervising the use of pesticides in the management 
of vertebrate animals normally wild or ~ ~. including 
certain predators, rodents and birds, which may adversely 
affect man's health or property or are a nuisance to man. 

(3) (b) through (g) remain the same. 
Cil School pest classification includes any applicator 

using or supervising the use of pesticides in the school 
environment. including but not limited to school yards. 
buildings. playing fields. and other property under the 
iurisdiction of the school districts. 

(3) (h) through (k)(ii) remain the same. 

AUTH: 80-8-105, MCA IMP: 80-8-105, MCA 

4.10.203 COMPETENCY STANDARDS FOR LICENSING AND 
CERTIFICATION-LICENSING OF PESTICIDE APPLICATORS (1) through 

(4)(a) remain the same. 
(5)~ Applicators shall be required to requalify for 

licensing prior to every fifth licensing period. The 
department has a staggered four-year requalification time 
period designed by applicator classification and 
subclassification. Applicator classifications will requalify 
by December 31 of the year given below. Thereafter the 
gualitication period extends from January 1 through December 
31 of the next four-year cycle. 

CATEGORY 
l£l Agricultural Pest Control: 

ill Plant 
1ill Animal 

21-11!10/94 

YEAR 

1988 
1988 

HAR Notice No. 4-14-70 



-2884-

Li1il Vertebrate 
iQl Forest Pest Control 
~ ornamental and Turf Pest Control 
itl Aquatic Pest Control 
1gl Right-of-Way Pest Control 
1bl Industrial, Institutional, Structural, and 
Health Related Pest Control: 

1il School Pest ~ 
1il Wood Product Pest Control 
1il Public Health Pest Control 
lkl Regulatory Pest Control: 

1989 
1986 
1986 
1986 
1989 

1987 
~ 
1986 
1988 

1il Mosquito Abatement 1988 
11il Predator 1989 

!iiil Quarantine 1988 
1iYl Rabid Skunk 1989 
lYl Rodent 1989 

1Yil Weed 1989 
ill Demonstration and Research Pest Control 1987 
1.121 '1'8ereafeer t.8e 1Jttalifieat.iert J!eriea eueertda tram 

Jal'lttary 1 e8rett1Jh Beeember 31 ef e8e rtexe fettr )ear eye~ 
Applicator requalification shall be accomplished by either 
passing the complete examination series or by attending 
t.wel'#e (12t hours of training approved by the department. 
Courses must be either a minimum of &!lt-i6r hours of training 
(referred to as a long course) or t.ftree-iJr hours of training 
(referred to as a short course). A long course shall satisfy 
1/2 of the training required in a qualification 
period. A short course shall satisfy 1/4 of the 
training required in a qualification period. An applicator 
requalifying for licensing by attending pesticide training 
courses must have written verification of his attendance. 
The department retains the right to approve or disapprove 
training courses relative to meeting the qualifications for 
re-licensing. Training course sponsors must petition the 
department for approval of their courses at least thirty (30~ 
days prior to being held. The petition must include dates, 
time, location, projected attendance, speakers and a synopsis 
of their presentations. The department may require 
applicators to pass an examination during any licensing 
period on new pesticide technology which applies to the 
applicator's classification. 

AUTH: 80-8-105, MCA IMP: 80-8-105, MCA 

4.10,205 SPECIFIC STANQARPS OF COMPETENCY FOR EACH 
APPLICATOR CLASSIFICATION (1) (a) through (g) remain the 
same. 

(g)(il School pest applicators must demonstrate a 
Practical knowledge in the principles of integrated pest 
management and a knowledge of pesticides registered .for use 
in the school environment. in addition to the knowledgg 
reguired by applicators in the Industrial. Institutional. 
Structural, and Health-Related category. 

(h) through (k) remain the same. 
AUTH: 80-8-105, MCA IMP: 80-8-105, MCA 

MAR Notice No. 4-14-70 2 1-1 I I 10 I '.l "1 
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RBABOR: Under the existing rules, persons who apply 
pesticides in or around schools may do so under the 
government or commercial institutional category. The 
educational and training requirements for this category do 
not provide in depth education/training focusing on safety 
and integrated pest management with respect to schools and 
the school children environment. These amendments 
establishing a "school pest" licensing subcategory would 
provide such requirements. 

These amendments will also assist schools in 
implementing the Model School Integrated Pest Management 
Program established by the Model School Integrated Pest and 
Pesticide Management Safety Act (Sections 80-8-401 et. seq., 
MCA). This model program recommends that both environmental 
and safety considerations be emphasized in the School IPM 
program. School personnel applying for a School Pest 
pesticide applicators license will be trained specifically on 
environmental and safety issues relating to the use of 
pesticides and alternative pest control methods around school 
facilities. 

3. Interested persons may submit their written data, 
views, or arguments concerning these amendments to Gary 
~ingery, Department of Agriculture, Agricultural Sciences 
Division, P.O. Box 200201, Helena, MT 59620-0201, no later 
than December 8, 1994. 

4. If a party who is directly affected by the proposed 
amendment wishes to express his data, views, and arguments 
orally or in writing at a public hearing, he must make 
written request for a hearing and submit this request along 
with any written comments he has to Gary Gingery, Department 
of Agriculture, P.o. Box 200201, Helena, MT 59620-0201, no 
later than December 8, 1994. 

5. If the department receives requests for a public 
hearing under section 2-4-315, MCA, on the proposed 
amendment, from either 10\ or 25, whichever is less, of the 
persons who are directly affected by the proposed amendment; 
from the Administrative Code Committee of the legislature; 
from a governmental subdivision or agency; or from an 
association having not fewer than 25 members who will be 
directly affected, a hearing will be held at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons 
directly affected has been determined to be 151, based on the 
number of pesticide applicators in the state. 

certified to the Secretary of State October 31, 1994. 

21-11/10/94 MAR Notice No. 4-14-70 
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BEFORE THE BOARD OF RADIOLOGIC TECHNOLOGISTS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of a rule pertaining 
to permits 

NOTICE OF PROPOSED AMENDMEN't 
OF ARM B.56.602A PERMITS 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 
1. On December 10, 1994, the Board of Radiologic 

Technologists proposes to amend the above·stated rule. 
2. The proposed amendment will read as follows: (new 

matter underlined, deleted matter interlined) 

"8.56.602A PERMITS (1) will remain the same. 
(a) mHst shew evidence et empleymene £~i~ 

praetitiener er health facilit~ adfflinistrater. 
-+tit 1<!1. must have completed the minimum formal traininy 

in a board~approved course as outlined in ARM 8.56.6028, or 
have successfully completed 12 months of a 24 month board_ 
approved x-ray course. A student enrolled in . .£...1.1:montlt 
board-approved x-ray course maY apply for~miL_illl .. outli ned 
in ARM B. 56.602 after the completion of 12 months ot_~udy_,_ 

(2) through (f) will remain the same." 
Auth: Sec. :n-14-306, MCA; IMP, Sec. ll..:ll-302, MCA 

REASON: This amendment is proposed to remove the r·equirement 
of employment prior to obtaining a permit, as such d 

requirement is inconsistent with the prohibition on 
unpermitted practice; also to clarify that students in their 
second year of study may apply for a permit and become 
employed to perform x-ray procedures. 

"8.56.602C PERMIT EXAMINATIONS (1) through (3) will 
remain the same. 

(4) Applicants may review their examination papers with 
beard IIIE:mbers at a reg\ilarl~ sefied\iled beard meetiHg .. ·tiftiy 
administrative staff for the board at the Professional and 
Occupational Licensing Bureau. 111 North Jackson, Helena, 
Montana 59620. 

( 5) through ( 8) will remain the same." 
Auth: Sec. 37-1-131, 37-14·202, 37-14·306, MCA; IMP, 

Sec. 37-14·306, MCA 

REASON: This amendment is proposed to make it more conveni<o"nt 
for applicants to review their examination papers. 

3. Interested persons may submit their data, views or 
arguments concerning the proposed amendment in writinq to the 
Board of Radiologic Technologists, Lower Level, Ar·cade 
Building, 111 North Jackson, P.O. Box 200513, Helena, Mu11Ldlld 

MAR Notice No. 8-56-20 21-11 /10/'J 1 
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59620-0513, to be received no later than 5:00p.m., December 
8, 1994. 

4. If a person who is directly affected by the proposed 
amendment wishes to present his data, views or arguments 
orally or in writing at a public hearing, he must make written 
request for a hearing and submit the request along with any 
comments he has to the Board of Radiologic Technologists, 
Lower Level, Arcade Building, 111 North Jackson, P.O. Box 
200513, Helena, Montana 59620~0513, to be received no later 
than 5:00p.m., December 8, 1994. 

5. If the Board receives requests for a public hearing 
on the proposed amendment from either 10 percent or 25, 
whichever is less, of those persons who are directly affected 
by the proposed amendment, from the Administrative Code 
Committee of the legislature, from a governmental agency or 
subdivision or from an association having no less than 25 
members who will be directly affected, a hearing will be held 
at a later date. Notice of the hearing will be published in 
the Montana Administrative Register. Ten percent of those 
persons directly affected has been determined to be 98 based 
on the 975 licensees in Montana. 

BOARD OF RADIOLOGIC 
TECHNOLOGISTS 
JIM WINTER, RT, CHAIRMAN 

Certified to the Secretary of State, October 31, 1994. 

21-11/10/94 MAR Notice No. B-56-20 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment 
of Rule 11.2.203 pertaining to 
requests for hearings upon 
notification of adverse 
action. 

NOTICE OF PROPOSED AMENDMENT 
OF RULE 11.2.203 PERTAINING 
TO REQUESTS FOR HEARINGS 
UPON NOTIFICATION OF ADVERSE 
ACTION 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons 

1. On December 22, 1994, the Department of Family Services 
proposes to amend Rule 11.2. 203 pertaining to requests for a 
hearing upon notification of adverse action. 

2. The rule as proposed to be amended reads as follows: 

11.2.203 OPPORTUNITY FOR HEARING (1) A claimant or 
provider who is aggrieved by an adverse action of the department 
shall be afforded the opportunity for a hearing as provided in 
this chapter. 

(a) A request for a hearing is any clear written expression 
by the claimant, provider or an authorized representative to con­
test an adverse action. 

(b) The freedom to request a hearing shall not be interfered 
with in any way by department employees. Department employees 
shall assist a claimant who seeks help in requesting a hearing. 

(c) cases in which the sole issue is one of state or federal 
policy may be consolidated for a single group hearing. Each 
claimant shall be permitted to present his own case. 

(d) A request for a hearing must be submitted in writing and 
be postmarked within thiFty (39) ten (10) days of the date of no­
tice of the department's adverse action, excluding weekends and 
holidays, e;weept that Elay saFe pFe•,•iEieFs 11111st Blib111it ~ 
fai!' hearif!IJ ·aithifl tef! (19) Elays ef the Elate sf nat~-tfte 
ElepartllleRt'e aEiveFee aetien. 

( 2) There is no opportunity for hearing on departmental 
activities not defined as an adverse action in ARM 11.2.201. A 
dispute regarding a contract between the department and a provider 
is not an adverse action and there is no opportunity for fair 
hearing concerning such disputes. 

AUTH; Sec. 2-4-201; 52-l-103 MCA. IMP: Sec. 2-4-201_1_ 52-2-
201. MCA. 

J, The existing rule requires that a request for hearing 
follow within 30 days from the date of notification of the adverse 
action, except where the adverse action pertains to a day care 
provider. The rule requires day care providers to request the 
hearing within 10 days. The time-requirement should be uniform 

MAR Notice No. 11-75 2 1- I 1/lil I 'l 4 
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for all those with the right to request a hearing upon 
notification of adverse action. The ten-day requirement has 
proved to provide an appropriate amount of time for a decision to 
be made by the person or organization considering making a request 
for a hearing. The shorter length of time may also aid in 
reducing the delay between notification of the adverse action and 
administrative review of the adverse action. Having a specific 
requirement for a postmarked-written request will provide an 
objective measure for judging whether the request is timely. 
Therefore, the amendment is reasonably necessary to providing for 
procedure in requesting fair hearings. 

4. Interested persons may submit their data, views or 
arguments to the proposed amendment in writing to the Office of 
Legal Affairs, Department of Family Services, 48 North Last Chance 
Gulch, P.O. Box 8005, Helena, Montana 59604, no later than 
December 12, 1994. 

5. If a person who is directly affected by the proposed 
amendment wishes to express data, views and arguments orally or in 
writing at a public hearing, that person must make a written 
request for a public hearing and submit such request, along with 
any written comments, to the Office of Legal Affairs, Department 
of Family services, 48 North Last Chance Gulch, P.O. Box 8005, 
Helena, Montana 59604, no later than December 12, 1994. 

6. If the Department of Family Services receives requests for 
a public hearing on the proposed amendment from either 10% or 25, 
whichever is less, of those persons who are directly affected by 
the proposed amendment, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision, or 
from an association having no less than 25 members who are 
directly affected, a hearing will be held at a later date. Notice 
of the hearing will be published in the Montana Administrative 
Register. 

DEPA:;i ;~ ~CES 

Hank Hudson, Director 

certified to the Secretary of State, October 31, 1994. 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the adoption 
of Rule I pertaining to day 
care facilities. 

NOTICE OF PROPOSED ADOPTION 
OF RULE I PERTAINING TO DAY 
CARE FACILITIES 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons 

1. On December 22, 1994, the Department of Family services 
proposes to adopt Rule I pertaining to day care facilities. 

2. The rule as proposed to be adopted reads as fallows: 

Rule I SMOKE FREE ENVIRONMENT IN PAY CARE__E&£1~ 
(1) Children shall be afforded a smoke-free environment in 

all day care facilities. 
(2) The registrant or licensee shall ensure that no smoking 

occurs within the facility while children are in care. 

~A~U~T~H~;~~s~e~c~·~5~2~-~2~--7L0~4L,~M~C~A~·~-±I~M~P~:--~s~e~c~·~5~2~-~2~-704; 52-2-731~ 

~ 

3. No current rule addresses whether providers may expose 
children to smoke. Recent findings reveal significant health 
problems may result from exposure to smoking. 'l'herefore, the 
administrative rules on facility licensing and registration should 
provide a prohibition to prevent exposure of children to smoke. 
This rule is reasonably necessary to providing standards for day 
care facilities. 

4. Interested persons may submit their data, views or 
arguments to the proposed amendment in writing to the Office of 
Legal Affairs, Department of Family Services, 48 North Last Chance 
Gulch, P.O. Box 8005, Helena, Montana 59604, no later than December 
12, 1994. 

5. If a person who is directly affected by the proposed 
amendment wishes to express data, views and arguments orally or in 
writing at a public hearing, that person must make a written 
request for a public hearing and submit such request, along with 
any written comments, to the Office of Legal Affairs, Department of 
Family Services, 48 North Last Chance Gulch, P.O. Box 8005, Helena, 
Montana 59604, no later than December 12, 1994. 

6. If the Department of Family Services receives requests for 
a public hearing on the proposed amendment from either 10% or 25, 
whichever is less, of those persons who are directly affected by 
the proposed amendment, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision, or from 
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an association having no less than 25 members who are directly 
affected, a hearing will be held at a later date. Notice of the 
hearing will be published in the Montana Administrative Register. 

DEPARTMENT OF FAMILY SERVICES 

#lc;JL 
Hank Hudson, Director 

~~Reviewu 
Certified to the Secretary of state, october 31, 1994. 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rules 16.10.701-704, 706-707, 
710-711, 714-715, & 717 and new 
rules I-III regulating trailer 
courts and campgrounds. 

To: All Interested Persons 

SUPPLE:MENTAL NOTICE 
OF EXTENDED COMMEN~' 

Pt:RIOD 

(Trailer Courts & 
Campgrounds) 

1. On September 22, 1994, the department pub! ished no­
tice at page 2602 of the Montana Administrative Register, Issue 
No. 18, of the proposed amendment of the above-captioned rules 
and the adoption of three new rules. The proposed rules com­
prehensively amend existing department rules which regulate 
trailer courts and campgrounds for sanitation and public health 
purposes. The changes segregate design requirements for pro­
posed campgrounds and trailer courts, and ongoing requirements 
for existing campgrounds and trailer courts. Campgrounds are 
also regulated by category. 

2. The department conducted a public hearing on these 
rules on October 12, 1994, and received written comment on the 
rules unti 1 October 22, 1994. However, commentors requested 
additional time to comment on the proposed rule changes. ~~e 

department has agreed to extend the comment period to November 
23, 1994. 

3. Interested persons may submit their date~, views, or 
arguments concerning the proposed amendments in writing to 
Robert J. Thompson, Department of Health and Environmental 
Sciences, Cogswell Building, PO Box 20090, Helena, Montana 
59620-0901, and must submit them early enough so that they are 
received no later than 5:00p.m., November 23, 1994. 

Certified to the Secretary at State October _lL_l\12.1__. 

···~' r; ~ L/. /, / ' 

Reviewed by,. , -) 

~~- ' . L-~·-·­
Eleanor Pa er,/bHES Attorney 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the proposed 
adoption of rules related to 
the workers' compensation 
data base system and amendment) 
of the attorney fee rule ) 

TO ALL INTERESTED PERSONS: 

NOTICE OF EXTENSION OF COMMENT 
PERIOD FOR THE PROPOSED ADOPTION 
OF NEW RULES I THROUGH V 
AND AMENDMENT OF 24.29.3802 

1. On September 8, 1994, at pages 2487 through 2490 of 
issue 17 of the Montana Administrative Register, pursuant to MAR 
Notice No. 24-29·59, the Department of Labor and Industry 
published notice of a public hearing concerning the proposed 
adoption of new rules concerning the workers' compensation data 
base established by 39-71-225, MCA, and the amendment of ARM 
24.29.3802. That notice provided for a public hearing, which 
was held on October 6, 1994, in Helena, and further provided for 
written comment to be accepted up until 5:00p.m., October 13, 
1994. 

2. Because the Department received numerous inquiries 
concerning the proposed rules at or near the deadline for 
submission of written comments, the Department has extended the 
period in which to submit written data, views or arguments. 
Written data, views or arguments may be submitted to: 

John W. Weida, Bureau Chief 
Workers' Compensation Claims Assistance Bureau 
Employment Relations Division 
Department of Labor and Industry 
P.O. Box 8011 
Helena, Montana 59604-8011 

and must be received by no later than 5:00p.m., November 28, 
1994. 

3. Although the Department had originally proposed to 
make the new rules and amendments effective December 1, 1994, 
the adopt ion of the new rules will be delayed because of the 
extension of the comment period. The Department will 
appropriately adjust the implementation dates so as to allow 
affected parties sufficient time to timely report data following 
any adoption of the new rules. 

~~4-A'$-
David A. Scott 
Rule Reviewer 

Certified Lo the Secretary of State: October 31, 1994. 
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BEFORE THE DEPARTMENT 
OF PUBLIC SERVICE REGULATION 

OF THE STATE OF MONTANA 

In the Matter of Proposed 
Adoption of Rules Pertaining 
to Motor Carriers of Property.) 

NOTICE OF PUBLIC HEARING 
ON PROPOSED 1\DOI"r ION OF 
NEW RULES I THROUGH XII 

TO: All Interested Persons 

1. On Thursday, December 8, 1994 at: 9:00 a.m. in the 
Bollinger Room, Public Service Commission (PSC) offices, 1701 
Prospect Avenue, Helena, Montana, the PSC will hold a hearing 
to consider the proposals identified in the above titles and 
described in the following paragraphs, all related to regula­
tion of motor carriers of property. 

2. The proposed rules do not replace or modify any sec 
tion currently found in the Administrative Rules of Montana. 

3. The rules proposed to be adopted pr·ovide as follows: 

RULE I. EFFECTIVE DATE (1) This sub-chapter is effec­
tive commencing January 1, 1995, for all Montana intrastate 
operations within the definition of "motor carrier of proper­
ty." 

AUTH: Sec. 69-12-201, MCA; IM£, Sec. 69·12-201, MCA 

RULE II. DEFINITIONS (1) For purposes of this sub-chap­
ter, 11 motor carrier of property•• means a "motor carrier," as 
defined by section 69-12-101, MCA, except in transportation of 
passengers, household goods, or waste (ashes, t:rash, waste, 
refuse, rubbish, garbage, and organic and inorganic matter) or 
when the transportation is otherwise exempt by law. 

(2) Unless the context clearly dictates ot:herwise, words 
used in this sub-chapter shall have their customary meaning in 
the context of motor carrier regulation. 

AUTH: Sec. 69-12-201, MCA; IM£, Sec. 69-12-201, MCA 

RULE III. FINANCIAL RESPONSIBILITY -- INSURANCE 
(1) Except as provided in (New Rule IV), a motor carrier· 

of property must comply with the motor carrier bodily injury 
and property damage liability insurance requirement:s of ARM 
38.3.701, 38.3.702, 38.3.704, 38.3.705 and 38.3.706. 

AUTH: Sec. 69-12-201, MCA; IM£, Sec. 69-12-402, MCA 

RULE IV. FINANCIAL RESPONSIBILITY -- SELF~INSURANCE 

( 1) A motor carrier of property may apply to the comm1"' ·· 
sian for self-insurance approval pursuant to ARM 38.3. 708 dnd 
38.3.709. 

AUTH: Sec. 69-12-201, MCA; IMP, Sec. 69-12·402, MCA 
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RULE V. ANNUAL PER VEHICLE REGISTRATION ( 1) A motor 
carrier of property must register vehicles annually, paying the 
prescribed fee ($5.00 per vehicle), pursuant to ARM 
38.3. 201 ( 1) (g) and 38.3. 203. 

AUTH: Sec. 69-12-201, MCA; lMf, Sec. 69-12-421, MCA 

RULE VI. CERTIFICATE OF CARRIER COMPLIANCE (1) A motor 
carrier of property will not engage in transportation opera­
tions in this state without first having been issued a certifi­
cate of carrier compliance from the commission. 

(2) A certificate of carrier compliance acknowledges that 
the motor carrier of property has demonstrated appropriate 
financial responsibility through insurance pursuant to (New 
Rule III) or self-insurance pursuant to (New Rule IV) and has 
registered vehicles with the commission pursuant to (New Rule 
V) . 

AUTH: Sec. 69-12-201, MCA; IM£, Sees. 69-12-201, 69-12-402 
and 69-12-421, MCA 

RULE VII. APPLICATION FOR CERTIFICATE (1) An applica­
tion for a certificate of carrier compliance may be made to the 
commission on a form approved by the commission. The fee for 
application will be $50.00, plus the per vehicle registration 
fee as prescribed by (New Rule V) . 

AUTH: Sec. 69-12-201, MCA; IMf: Sees. 69-12-201, 69-12-402 
and 69-12-421, MCA 

RULE VIII. CERTIFICATES FOR EXISTING MQTOR CARRIERS 
(1) A motor carrier holding a certificate of public con­

venience and necessity issued by the commission on or before 
December 31, 1994, which, in whole or in part authorizes trans­
portation within the definition of "motor·carrier of property," 
shall be issued a certificate of carrier compliance, for opera­
tions and services within the definition of motor carrier of 
property, without application to the commission, so long as 
compliance with applicable insurance requirements of (New Rules 
III or IV) and vehicle registration requirements (New Rule V) 
are current as of the effective date of this sub-chapter. 

(2) Motor carriers of property granted a certificate 
under this rule must thereafter comply with the certificate 
maintenance provisions of (New Rule IX) . 

AUTH: Sec. 69-12-201, MCA; IM£, Sees. 69-12-201, 69-12-402 
and 69-12-421, MCA 

RULE IX. MAINTENANCE OF CERTIFICATE (1) Unless the cer­
tificat7 of carrier compliance is under a period of voluntary 
suspens1on, approved by the commission, a motor carrier of 
property shall maintain a certificate of operating authority by 
maintaining proof of financial responsibility as required by 
(New Rules I II and IV) and maintaining current per vehicle 
registration as required by (New Rule V) . 

AUTH: Sec. 69-12-201, MCA; IMf, Sec. 69-12-201, MCA 
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RULE X. RENEWAL OF CERTIFICATE (1) So long as a motor 
carrier of property maintains the certificate of compliance as 
required in (New Rule IX), renewal, annual or otherwise, will 
not be required. 

AUTH: Sec. 69-12-201, MCA; IM£, Sec. 69-12·201, MCA 

RULE XI. LEASE OF POWER UNITS (1) A motor· carrier of 
property may lease power units pursuant to the provisions of: 
ARM 38.3.2001(2); ARM 38.3.2002(2)(a), (b), (c), (e) and (f); 
and ARM 38. 3. 2003 ( 1) (a) , (b) and (h) . A copy of the lease must 
be carried in the leased power unit at all times 

AUTH: Sec. 69-12-201, MCA; IMP, Sees. 69-12-201 and 69-12 .. 
6ll, MCA 

RULE XII. TRANSFER OF CERTIFICATE (1) A certificate of 
carrier compliance cannot be transferred or leased. 

AUTH: Sec. 69-12-201, MCA; IM£, Sec. 69-12-201, MCA 

4. Rationale. Effective January 1, 1995 federal law 
preempts certain state economic regulation (rates, routes, and 
service) of motor carriers of property. The law preserves in 
the states certain safety and financial responsibility regula· 
tion. The rules proposed are necessary to provide adequate 
protection for the public, through requirements for minimum 
amounts of financial responsibility (insurance requirements and 
self-insurance authorization) and the administrative means t.o 
properly monit.or t.hat.. 

5. Interested parties may submit their data, views or 
arguments, eit.her orally or in writ.ing, at. the hearing. Writ­
t.en data, views or argument.s may also be submitted (original 
and 10 copies) t.o Martin Jacobson, 1701 Prospect Avenue, P.O. 
Box 202601, Helena, Mont.ana 59620-2601, phone (406) 444-6178, 
no lat.er t.han December B, 1994. 

6. The Public Service Commission, a commies ioner, or a 
duly appointed presiding officer may preside over and conduct 
t.he hearing. 

7. The Montana Consumer Counsel, 34 West Sixth Avenue, 
P.O. Box 201703, Helena, Montana 59620-1703, (406) 444-2771, is 
available and may be contacted to represent consumer interest.s 
in this matt.er. 

~6~~ 
Bob Anderson, Chairman 

CERTIFIED TO THE SECRETARY OF STATE OCTOBER 24, 1994. 

~ .b~\.L ": -
Reviewed By ~~ 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT ) 
of ARM 42.21.106, 42.21.107, ) 
42.21.113, 42.21.122, 42.21.123,) 
42.21.124, 42.21.131, 42.21.132,) 
42.21.137, 42.21.138, 42.21.139,) 
42.21.140, 42.21.151, 42.21.155,) 
42.21.158, 42.21.159 and 42.21. ) 
305 relating to Personal ) 
Property ) 

) 

TO: All Interested Persons: 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT of ARM 
42.21.106, 42.21.107, 42.21. 
113, 42.21.122, 42.21.123, 
42.21.124, 42.21.131, 42.21. 
132, 42.21.137, 42.21.138, 
42.21.139, 42.21.140, 42.21. 
151, 42.21.155, 42.21.158 
42.21.159, and 42.21.305 
relating to Personal Property 

1. On November 30, 1994, at 1:00 p.m., a public hearing 
will be held in the fourth floor conference room of the Mitchell 
Building, at Helena, Montana, to consider the amendment of ARM 
42.21.106, 42.21.107, 42.21.113, 42.21.122, 42.21.123, 
42.21.124, 42.21.131, 42.21.132, 42.21.137, 42.21.138, 
42.21.139, 42.21.140, 42.21.151, 42.21.155, 42.21.158, 42.21.159 
and 42.21.305 relating to personal property. 

2. The rules as proposed to be amended provide as follows: 

42.21.106 TRUCKS (1) through (3) remain the same. 
(4) The trended depreciation schedule referred to in 

subsections (2) and (3) is listed below and shall be used for 
the ~ 1995 tax year. The percentages approximate 80\ of the 
average retail value of all trucks over 1 ton as calculated from 
the guidebook listed in subsection (1) . 

TRUCK TRENDED DEPRECIATION SCHEDULE 

YEAR ACQUIRED 
1994 
1993 
1990! 

1981 aRa eefef'e 

21-11/10/94 

\ GOOD 
89'1f 
4H 
37'1f 

Z!S'If 
ii!H 
O!Q'If 
18'1f 

14'1f 

18'1f 
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(5) through (6) remain the same. 
(7) This rule is effective for tax years beginning atler 

December 31, ~ l22!. 
A!ITH: Sec. 15-1-201 MCA; IMP: Sec. 15-6-138 and 61-3-321 

MCA. 

42.21.107 TRAILERS (1) through (1) (d) remain the same. 
(e) The trended depreciation schedulee referred to in 

subsections (1) (b), (c), and (d) ~ lit listed below and shall 
be used for the ~ ~ tax year. 

TRAILERS 0 - 18,000 LBS. G.V.W . 

.,.Y..,E.,AR.,_~N9E9W~/=A=C~O=U=I=R=E:D __________ _.:":%=~ll 

~~----------------------48% 
~~--------------------------4~ 

~~-------------------------~-~ 
·--3-~ 

28'11 

~~------------------~~ 
~'1-5--------------------·~ 
1974 li Before ±!>% 
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12.2.5. 80\ 
1994 ~ 
1.222 57\ 
1992 54\ 
1991 nl 
ll.2Q il.! 
19.!!.2 45\ 
1988 111 
Ull 41\ 
ll.ll..§. 40\ 
1985 .lll 
12M 1ll 
1983 .li.1 
1982 .lll 
UJU .lQl 
llaQ 2.il 
1979 £.§.! 
l.ll!1 1.11 
1977 12.! 
1976 4Ql 
1975 & Before .lil 

(2) through (2) (d) remain the same. 
(e) The trended depreciation schedule mentioned in sub­

sections (2) (b) and (c) is listed below and shall be used for 
the ~ 1995 tax year. It is the same schedule as used in ARM 
42.21.106+4+. 

TRAILERS 18.001 - 25.999 LBS. G.V.W. 

YEAR ACQUIRED 
1994 89\ 

1991 34\ 
1999 
1989 
1988 

1985 14\ 
1984 13\ 
1983 12\ 

1981 and eefere 10\ 
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1987 
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(3) This rule is effective for tax years beginning atLer 
December 31, ~ 1994. 

A!.ITl:!.;. Sec. 15-1-201 MCA; IMP: Sec. 15·6-138 and 15 6 201 
MCA. 

42.21.113 LEASED AND RENTED EOUIPM£:N1' (1) Leased or 
rental equipment which meets the criteria of 1~-6-U6+t-HB+, 
MCA, will be valued in the following manner: 

(a) For equipment that has an acquired cost of $0 to $500, 
the department shall use a three-year trended depreciation 
schedule. 

(b) For equipment that has an acquired cost greater· than 
$501, the department shall use two five-year trended 
depreciation schedules. 

(2) remains the same. 
(3) The trended depreciation schedules referred to in 

subsections (1) and (2) ~ !J< listed below and shall be used 
for tax year ~ ~-

Year 
lli:l!I!LA~gu;i,x:~d so - 500 S201 - 1500 Sl,SOl or Greater 

H93. 'iliHI 85'11 8511 
H92 4U 69'11 ~lq:l)lt 

1991 19'11 53.'11 5611 
-~ 

1989 aHa slaelf 9\ i!Qll i!H 

1924 1Q1 85% §.5% 
till 121 69% ~§.1 

1.2.2.1 2.ll 52% 511 
llll ~ l.2.l lll 
l:.l20 end Qlg!';lr _.2.1 20% 24.1 

(4) For all other leased property not meeting the crilet"i" 
of 15-6-136~, MCA, the valuation procedures shall be lhe 
same as <Hd other flil!'Hitttlfe ana ti><ttu .. es like personal !?roper,~. 

(5) remains the same. 
(6) This rule is effective for tax years beginning after 

December 31, ~ 1994. 
~ Sec. 15-1-201 MCA; IMP: Sec. 15-6-136 MCA 
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42.21.122 LIVESTOCK (1) and (2) remain the same. 
(3) The average market value for horses shall be 

determined by multiplying the average price per 1,000 pounds for 
horses used for canning (killer horses), marketed in Montana 
during the preceding 12 month period, December through November, 
by established factors for each of the five categories of 
horses. The established factors are: 

lQl mules, asses, shetland ponies, donkeys and burrows -
24 months and older l.75LL 

lQl saddle horses, and brood mares - 24 months - through 
14 years 11. 5LL 

l£.l work and pack horses, riding and pack mules - 24 
months- through 14 years l1.75LL 

lQl show, race and roping horses - 24 months - through 14 
years 12.5LL 
~ stallions - 24 months- through 14 years 13.75~ 
l1l horses - 15 years and older 11.00~ 
(4) All livestock - less than 24 months of age, all swine 

- less than 6 months of age, poultry and bees are exempt from ad 
valorem property taxation. 

+a+ For the purposes of this subsection, livestock are 
defined pursuant to 15-1-101~. MCA. 

{5) Miscellaneous livestock shall be valued as follows: 
(a) male elk, yaks & buffalo shall be valued the same as 

purebred bulls; 
{bl female elk, yaks & buffalo shall be valued the same as 

purebred cattle. 33 months & older: 
(c) male Llamas shall be valued the same as horses. 15 

years & older; 
(d) neutered Llamas and deer shall be valued the same as 

mules. shetland ponies. etc,; 
(e) female Llamas and miniature horses shall be valued the 

same as show. roping & race horses; 
{tl exotic goats shall be valued the same as doe goats; 

(g) exotic pigs shall be valued the same as ~~ 
+si-l2.l. This rule is effective for tax years beginning 

after December 31, ~ ~· 
MIT!!: Sec. 15-1-201 MCA; .I.!'1£: Sec. 15-6-136 and 15-6-207, 

MCA 

42.21.123 FARM MACHINERY AND EQUIPMENT (1) and(2) remain 
the same. 

(3) For all farm machinery and equipment which cannot be 
valued under subsection (1) and (2), the departtnent of revenue 
or its agent shall try to ascertain the original FOB through old 
farm machinery and equipment valuation guidebooks. If an 
original FOB cannot be ascertained, the department of revenue or 
its agent may use trending to determine the FOB. The FOB or 
"trended" FOB will be used in conjunction with the depreciation 
schedule in subsection (5) to arrive at a value which 
approximates average loan value. The trend factors shall be the 
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same as those mentioned in ARM 42.21.106~. 
(4) remains the same. 
{5) The trended depreciation schedule referred to in 

subsections {2) through (4) is listed below and shall be used 
for tax year ~ 1995. The schedule is derived by using the 
guidebook listed in subsection (1) and the "Farm Tractor Trade­
In Guide" and "Farm Equipment Trade-In Guide" of the current 
year of assessment and are incorporated by reference, Technical 
Publications Division, lntertec Publishing Corporation, Box 
12901, overland Park, Kansas 66212, as the data base. The 
trended depreciation schedule will approximate average loan 
value. 

1994 
1993 
199il 
19-91 
1999 
1989 
1988 
1987 
1986 
1985 
1984 
1983 
19Bil 
1981 
1989 
1979 
1978 
1977 
1976 
1975 
1974 
1973 
1970! 
1971 
1979 arui eefere 

MAR ~otice No. 42-2-571 

TRENDED \ GOO(l 
AVERAGE LQAN 

65, 
53' 
i9' 
45, 
41\ 

35, 
35, 
33, 
33\ 
32, 
32, 
31, 
39, 
29, 
;!7\ 
i16' 
Zl7' 
i16' 
0!5, 
ZIH 
ill!' 
ZIH 
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1984 32% 
un 1.ll 
~ 31\ 
1.2!U 1.ll 
l2.aQ 12.1 
1979 .lll 
l.ll!i 31\ 
l2l1. .u1 
1.21.2 27% 
.l!1.1.S. 25% 
.l.2ll 2i1 
1973 23% 
llll 22% 
12:Z1 am! before lQ! 

(6) and (7) remain the same. 
AUIH: Sec. 15-1-201 MCA; lMf: Sec. 15-6-138 MCA. 

42.21.124 PER CAPITA LIVESTOCK TAX REPORTING PROCEDURE 
(1) For purposes of assessing the per capita tax on 

livestock, poultry and bees to pay the expense of enforcing the 
livestock, poultry and bee laws, the following categories of 
livestock, poultry and bees shall be used by the producer to 
report the number of animals within each category. The 
established categories are: 

121 All horses, mules, asses, shetland ponies, donkeys and 
burros - 9 months and olderL 

lQl All bulls and cattle - 9 months and olderL 
~ All goats - 9 months and olderL 
lQl All swine - 3 months and olderL 
All 8Hffale, elll, llaMas, Eieel" li: et8el" Eielftesl':ie 

HAgHlatee 9 IRBHEftS aHEi elEiel" 
(~) All buffalo - 9 months and older: 
(f) All elk, llamas, deer & other domestic ungulates - 9 

months and older: 
.igl PoultryL 
lhl. Bees~ 
lil All sheep - 9 months and older. 
AQIH: Sec. 15-1-201 MCA; IM£, Sec. 15-6-136, 15-6-207, ~ 

24-921. 15-24-922 and 15-24-925 MCA. 

42.21.131 HEAVY EQUIPMENT (1) through (4) remain the 
same. 

(5) The trended depreciation schedulee referred to in 
subsections (2), (3) and (4) a-:re i§. listed below and shall be 
used for tax year ±99+ 1995. The percentages approximate the 
•quick sale" values as calculated in the guidebooks listed in 
subsection (1) . 
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HEAVY EQUIPMENT TRENDED PEPRECIAIION SCHEDULE 

1994 
1993 
199i! 
1991 
1999 
1989 
1988 
1987 
1986 
1985 
1984 
1983 
198i! 
1981 
1989 
1979 
1978 
1977 
1976 
1975 
19H 
1973 & Befere 

!...JiQQD 
WHOLESALE 
89\ 
65\ 

39\ 

35\ 
38\ 
118\ 

i!5\ 

i!6\ 

:nt 
i!7\ 

i!H 
i!H 
i!H 

{6) This rule is effective for tax years beginning after 
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December 31, ~ ~. and applies to all heavy equipment ~ 
lietea iH k~ t2.21.139. 

AUTH: Sec. 15-1-201 MCA; IM£: Sec. 15-6-135, 15-6-138, and 
15-6-140 MCA. 

42.21 132 MINING EQUIPMENT (1) (a) All machinery and 
equipment used in the mining process is classified in taxable 
classification 8, 15-6-138~, MCA. Mining machinery and equip­
ment included in taxable classification 8 shall be that equip­
ment engaged in the extraction, excavation, burrowing or other­
wise freeing raw material from the earth. 

(b) remains the same. 
(2) and (3) remain the same. 

AUIH: Sec. 15-1-201 MCA; IMP: Sec. 15-6-135, 15-6-138, and 
15-6-140 MCA. 

42.21.137 SEISMOGRAPH QNITS AND ALLIED EQUIPMENT 
(1) through (3) remain the same. 
(4) The trended depreciation schedules referred to in 

subsections (1) through (3) are listed below and shall be used 
for tax year ~ ~-

SEISMOGRAPH UNITS 

IBEHDED 
Y!l;AR IBEND TRENDED WHOLESALE WHOLESALE 

A!::Q!JlBI:il2 \ ®QD FACTOR \ GOOD fACTOR % GOOD 
;1;994 l8!H1 1.998 188'11 89'11 88'11 
'1,993 85'11 1.899 85'11 88'11 68'11 
'1:992 69'11 i.918 ~8'11 99'11 56'11 
i99i 52'11 1.9i8 53'11 89'11 42'11 
~99 H'lf 1.848 35'11 88'11 i!B'If 
i989 29'11 i.86~ ill'lf 88'11 H'lf 
i988 & elaer 5'11 i.iilB 6'11 89'11 5'11 

1.22.2. ____l.QQ! 1.QOO 100\ §0% ~ 
il!!.i ~ l,.QOO 85% !lO\ ~ 
llll _.§.ll. 1. Ql6 70% 80~ ~ 
1.2..22. ____2_ll 1.02~ :21\ 80% 43% 
1221 ----.ll! 1-037 J:i\ 80% 28% 
~ _2.Ql l. Q!iO 21% 80% ___121 
198:1 & Qlder 51 l.Q!P 5% 80% __ 4~% 

SEISMOGRAPH ALLIED EQUIPMENT 

YEAR 
ACQUIRED 

i993 
i99il 
1991 
1999 

21-11/10/94 

\ GOOD 
199'11 

85'11 
69'11 
5il'lf 

TREND 
FACTOR 

1.999 
1.899 
1.919 
1. 918 

TRENDED 
% GOOD 

199'11 
85'11 
~G\' 

53'11 

MAR Notice No. 42-2-571 



-2906-

H89 H\ i.948 3o51r 
H88 29\ 01:.86~ U\ 
198~ & elder 5\ 1 .lod8 61r 

.l2n lQQl .L..QQQ lQQl 
lll.i __e_a L..QQQ _M1 
till _§1.1 L..Qli --..7.Q1 
1.ll1 --22.! 1...,_Qll _dil 
l.lll __lll L.!ll1 Ja 
1990 _£Ql L.Q.§_Q --.1ll 
12!!!! ~ old~r _a .L.ll2 _a 

(5) This rule is effective for tax years beginning after 
December 31, ~ ~. 

AQIH: Sec. 15-1-201 MCA; IMf: Sec. 15-6-138 MCA. 

42.21.13!! OIL AND GAS FIELD MACHINERY AND EQUIPMENT (1) 
and (2) remain the same. 

(3) The trended depreciation schedule referred to in 
subsections (1} and (2} is listed below and shall be used for 
tax year %99+ ~. 

OIL AND GAS FIELD PRODUCTION 
EQUIPMENT TRENPED DEPRECIATION SCHEDULE 

YEAR TREND TRENDED 
ACQUIRED \ GQOD FACTQR \ GQQP 
1994 199\ 1.999 188\ 
1993 95\ 1.999 95\ 
1992 89\ 1.919 99\ 
1991 83o\ 1.918 84\ 
1999 ~7\ 1.949 89\ 
1989 ~1\ 1.96~ 76. 
1988 65. 1.128 ~3o· 
1987 58\ 1.176 68. 
1986 51. 1.189 61\ 
1985 45. 1.194 54. 
198t 39\ 1.211 4~· 

1983 33. 1.243 tl\ 
1982 28\ 1.262 35. 
1981 23. 1.328 31\ 
1989 & Older 29' 1.47~ 39' 
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llU 
~ 
1981 & Older 

(4) remains the same. 
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l.....1ll 
l.......U.i 
l.....lfl 
~ 
1......221. 

(5) This rule is effective for tax years beginning after 
December 31, ~ 1221· 

AUTH: Sec. 15-1-201 MCA; IMP: Sec. 15-6-138 MCA. 

42.21.139 WORKOVER AND SERVICE RIGS (1) through (4) 
remain the same. 

(5) The trended depreciation schedule referred to in 
subsections (2) and (4) is listed below and shall be used for 
tax year t99+ 1995. 

:n;p£ 
1994 
1993 
199i! 
1991 
1998 
1989 
1988 
1987 
1986 
1985 
1984 & 

~ 
1221 
1.2.21. 
.u..u 
1991 
ll2Q 
Ull 
1988 
.l.2li 
Uli. 
128~ !i! 

SERVICE AND WORKOVER RIG % GOOD SCHEDULE 

1...QQQl! 
188'1r 

92'1r 
84'1r 
?6'1r 
6?'1r 
58'1r 
49'11 
35'1r 
39'11 
2U 

Older i!8'1r 

l.Q.Q1 
__2.11 
_au 
_1il 
__§.].! 

58% 
_..1.2.! 
....121 
_l_Q1 
__ll! 

Oll,!er 20% 

WHOLESALE 
FACTOR 

88\' 
89\' 
89\' 
89\' 
89'11 
88'1r 
89\' 
89\' 

TRENDED 
WHOLESALE 

% GOOD 
89\' 
?4\' 
67\' 
6l'lo 
54\' 
46\' 
39'1r 

19'1r 
16'1r 

(6) This rule is effective for tax years beginning after 
December 31, ~ 1994. 

AUTH: Sec. 15-1-201 MCA; IMP: Sec. 15-6-138 MCA. 

42.21.140 OIL QRILLING RIGS (1) remains the same. 
(2) The department of revenue shall prepare a 10-year 
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trended depreciation schedule for oil drilling rigs. The 
trended depreciation schedule shall be derived from depreciation 
factors published by "Marshall and Swift Publication Company". 
The trended depreciation schedule for tax year -3:-9-9-4- 1995 is 
listed below. 

PRILL RIG % GOOP 

r&R 
1994 
1993 
1990! 
1991 
1999 
1989 
1988 
1981 
1986 
1985 
1984 aREi 91Eiel' 

ll22 
llll 
llll 
.u..u 
llll 
1llQ 
~ 
llll 
u.a:z 
llll 
1985 and Older 

(3) remains the same. 

SCHEDULE 
TRENPED 
!.....QQQI;1 
199\ 

90!\ 
en 
76\ 
61\ 

49\ 
35\ 
39\ 
i!U 
0!9\ 

(4) This rule is effective for tax years beginning after 
December 31, ~ illl-

AYIH: Sec. 15-1-201 MCA; IMf: Sec. 15-6-138 MCA. 

42.21.151 TELEVISION CABLE SYSTEMS (1) through (3) remain 
the same. 

(4) The trended depreciation schedules referred to in 
subsections (2) and (3) are listed below and shall be in effect 
for tax year ~ ll22-

TABLE 1: 5-YEAR "DISHES" 

1993 
199il 
1991 
1999 

85\ 
69'11 
54!\ 
34\ 

MAR Notice No. 42-2-571 

TREND 
fAcrQR 
1.999 
1. 912 
1. 94!9 
1.945 

TRENDED 
\ GOOp 

85\ 
79'11 
53\ 
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1989 & eleieF i!9\ 1.973 i!i!\ 

llH ~ 1.000 65% 
1221 _ut 1.Q24 71% 
ll2l .....2ll 1.043 54% 
llll .....1il. 1.056 1.2.1 
199Q & older ....£Q!. l.,Q77 22% 

I~LE 2: 10-Yij;AR "TOWERS" 

TREND TRENDED 
YEAR l.....QQQ!2 FACIOR % GOOD 
1993 9i!\ 1.999 9i!\ 
199i! 84\ 1.91i! 85\ 
1991 ;16\ 1.9i!5 79'11 
1999 6;t'IJ 1.945 79\ 
1989 59\ ±.9;13 6i!\ 
1988 49\ i.H± 55'11 
198;1 39\ 1.H9 46'11 
1996 39'11 1.196 36'11 
1995 i!4\ 1.1!98 i!9'11 
1984 & eleieF i!9'1t 1. i!i!S i!S\ 

l.2.li __2_il J,.QOO 92% 
llll ....M1 1.02l\ 86% 
1.2..2.1 __lil l.Q4~ 121 
llll ...ill 1. 0:;!6 71% 
ll2Q ....5.ll l,Q77 62% 
~ ....i.ll 1,lQ!! ~ 
.ll.§.!!. ...l..ll J..16:! 46% 
ilil _1Ql 1.21:2 1.2.1 
ll.!i[ .....li1 1,;;n~ 30% 
1985 !!; QlQ!ll.t: 20% 1,;!45 25% 

(5) This rule is effective for tax years beginning after 
December 31, ±9-9-3- 19 9 4 . 

A!ITH: Sec. 15-1-201 MCA; IMP: Sec. 15-6-138 MCA. 

42.21.155 DEPRECIATION SCHEDULES (1) remains the same. 
(2) The trended depreciation schedules for tax year ~ 

1995 are listed below. The categories are explained in ARM 
42.21.156. The trend factors are derived according to ARM 
42.21.156 and 42.21.157. 

1993 
199i! 
1991 
1999 aAei eleler 

21-11/10/94 

79\ 
45\ 

19'11 

CATEGORY l 

TREND 
FACTOR 
1.999 
9.969 
9.935 
9.915 

TRENDED 
% GOOD 

78\ 
44'11 
19'11 
9\ 
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.lill __IQ1 L..QQ.Q. 1Q!. 
il21 ....til L.QQ2 til 
.ll21. ____1Q!_ ~ All 
1991 and older J.Q!. !l..,...2..ti __n 

·CATI:;GORJ': 2 

TREND TRENDED 
:tEAR ~ EAcrQR i GOQD 
:1:993 85\ :1:.999 85\ 
;1:992 69\ L999 69\ 
'1:99;1, 5il'lo ;1,,9;1,5 53\ 
i999 H\ ±.996 3U 
1989 and alae£ il9\ 1. 9il3 il9\ 

l2ll ___e.a L..QQ!l .e_a 
lill ___§2! ~ .§.21 
ll22. ~ ~ ~ 
till __Hl ~ 12. 
1990 and older __1Q1 LJ!ll 1Ql 

~AII:;OOR1 3 

TREND TRENDED 
1EliB !...mQQ ucrQR 1 GOOD 
1993 85'11 l.999 85'11 
±992 69\ ±.aB 'Hl\ 
l99l 5il'lo ;1,,929 53'11 
l999 3U ±.938 35'11 
1989 ana alae£ il9'1o 1. 935 ill'lo 

llll -lit L.QQQ .e_a 
illl ___§2! L..QQ!l 2.2.1 
llli ~ Q.....li1 ~ 
llll __Hl Q.....llQ lll: 
:!.220 and older __1Q1 L..Qll 1.2!. 

~AIEOORX 4 

TREND TRENDED 
1EM ~ fAcrQR 1 GOOD 
'1:9 93 85\ :1:.999 85\ 
;i,99il 69\ ±.9l3 79'11 
±991 5;.1\ ;1,,9;19 sn 
l999 H'lo ;1,,938 35\ 
1989 ana alae£ il9'1o L93S 2U 

l2ll _M1 1.000 ~ 
ll2_l _ill .lL2.ll 2.2.1 
1.2ll __2ll L..QQ.[ llt 
l2ll _ll1 LQil 1.a 
1290 and older --2Q1 .L.llQ. ill 
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CATEGORY 5 

TREND TRENDED 
1MR l......QQ@ FACTOR 'I; GOOD 
:1:993 8511 3,.999 8511 
i99i! 6911 3,.999 '19% 
i99'l: 5i!% :1:.9i!'l: 5311 
:1:999 34'11 ±.93'1 35'11 
:1:989 and eldel" 29% ±.968 ill% 

1.22i ___ft2l 1. 000 85'1; 
llll __2.2! 1......Qll 70'1; 
llll __lll 1. 027 53% 
.llll __l.1! 1...,_QJ_2 1.2.1 
1990 and older -l.Q! ~ 21% 

CATEQORY 6 

TREND TRENDED 
XEAR ~ FACTOR 'I; QOQD 
±993 8511 ±.999 85% 
±99il 6911 '1:.939 :;<1% 
:1:99:1: 5i!11 'l:.9;1i! 56'11 
:1:999 H11 :1:.±34 39'11 
±989 and eldel" 29'11 l.i!B'l: i!4'11 

1.2.2..i ___ft2l L.QQQ 85% 
llll _Ul ~ 66% 
llll ~ ~ s.u 
1991 __l.1! LJl.ll lll: 
1990 and older __l.Q1 .l....ill!..2. 24% 

CATEGORY 7 

TREND TRENDED 
XEAR l....Q.QQ!J FACTOR 'I; GOOD 
H!B 9i!11 3,.999 92% 
±99il au 'l:.9ili! 86'11 
H9'l: '16'11 ±.953 89'11 
1999 6'1'11 '1:. 995 1'3'11 
1989 58'11 l.H± 66% 
HBB 49'11 'l:.i85 58% 
:1:98:;1 39'11 'l:.i!99 4'111 
:1:986 39'11 'l:.i!i!9 3:;1'11 
1985 iil4'11 'l:.i!53, 39'11 
'1:98 4 ana elder i!B'II l.i!87 i16% 

1994 92% L.QQQ 92'1; 
llll ___§_fi L..Q.il 86% 
~ _2§.1 1.044 Jill! 
1991 67% l.......Ql.2 72% 
ll:1.Q _1ill 1.118 65% 
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1993 
199il 
1991 
1999 
1989 
1988 
1987 
1986 
1985 

___til 
Jll 
__].Ql 
_1U 

and older JQ.!. 

9il\ 
au 
76\ 
67\ 
58\ 
49\ 
39\ 
39\ 

198 4 atui elEler il9\ 

__ut 
__Ml 
__1.il 
__2.1..1 
_2ll 
_i.ll 
.....lll 
_lQ1 
_1ll 

and older _2.Ql: 
&QIH: Sec. 15-1-201 
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CATEGORY 6 

TREND 
EAcrQR 

MCA; 

1.999 
1.916 
l. 939 
1.958 
1. 999 
1.159 
1.1!H 

1.il7il 
1.314 

TRENDED 
1 GOOD 

15-6-138 

9il\ 
85\ 
78\ 
71\ 
6U 
56\ 
46\ 

H\ 

42.21.158 PRQPERTY REPORTING TIME FRAMES (1) through (4) 
remain the same. 

{5) A taxpayer who raises livestock has 14 days from ~ 
February 1 to respond to the department or its agent's request 
for information. The department or its agent may grant a 10-day 
extension if the taxpayer requests such an extension before 
Mareh February 15. 

{6) This rule is effective for tax years beginning after 
December 31, ~ 122!· 

aQIH: Sec. 15-1-201 MCA; IMf: Sec. 15-8-303, 15-24-902. 15-
24-903. 15-24-905. and 15-24-9,0 MCA. 

42.21.159 COMMERCIAL PERSONAL PROPERTY AUPITS {1) through 
(5) remain the same. 

{6) The department of revenue will seek access to the 
following records for purposes of conducting the audits, 
pursuant to 15-8-304~. MCA: 
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(a) through (d) remain the same. 
AQIH: Sec. 15-1-201 MCA; IMP: Sec. 15-8-104 MCA. 

42.21.305 TRENDED DEPRECIATION SCHEDULES (1) ·1-9-94 1995 
trended percent depreciation schedule for licensed motorcycles 
and licensed quadricycles: 

Good 

!988 38'11 
!98~ ;I :;I 'If 

i985 2!8'11 
HB4 2!4'11 
H83 2!8'11 
l98Z! !8'11 

HBB H'll 
!9'19 & Glaer 17'11 

~ .aQ1 
llH H.! 
u.:u. .2Jl.1 
~ 55\ 
llll .i.ll 
ll.2Q .li! 
l.2.ll ill 
~ !ll. 
lll1 .til 
llll 34\ 
~ 1.ll. 
illl 22.1 
l.2lU Zil 
llli .ll1 
1981 .D.! 
l:lBQ ~ Older .ill 

(2) -M9+ 1.:l2..2 trended depreciation schedule for 
automobiles and trucks with a rated capacity of 1 ton and less: 

Trended % Good 
89'11 ef FOB 

68'11 

21-11/10/94 MAR Notice No. 42-2-571 



MCA. 

1988 
198'1 
1986 
1985 
1984 
1983 

1222 
ll2..i 
1993 
.l2ll 
un 
~ 
l..M2 
Ull 
l2§.l 
llli 
~ 
liM 
Ull 
.ll!U 
UJ!.l 
.l.nQ 
ll12 
1978 & Older 
AQIH: Sees. 15-1-201 
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2'1'1r 
21'1r 
17'1r 
13'1r 

80'1r of fOB 
M1 
1ll 
ill. 
~ 
lll 
J2l. 
1.Ql 
1il. 
.lll 
lil. 
lil. 
l.Ql. 
_ll 
__n 
__n 
_Il 
_Il 

and 61-3-506 MCA; IM£: Sec. 15-8-202 

3. The department is proposing the amendments because 15-
8-111, MCA, requires the department to assess all property at 
100'1r of its market value except as provided in 15-7-111, MCA. 
The statute does not address in detail how the department is to 
arrive at market value. 

To determine the market value of certain property the 
department has historically used and adopted the concept of 
trending and depreciation. The method by which trended 
depreciation schedules are derived is described in the existing 
rules, and that method is not being changed. However, the 
method does result in annual changes to the schedules. The 
district court has indicated that those schedules must be a part 
of the rule. 

Additionally, ARM 42.21.158 is amended to reflect 1993 
legislation that changed the date livestock are taxable from 
March 1 to february 1. ARM 42.21.122 is amended to include a 
valuation category for miscellaneous livestock. ARM 42.21.124 
is amended to segregate buffalo into its own category to 
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accommodate the Department of Livestock per capita tax. 
4. Interested parties may submit their data, views, or 

arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to; 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than December 9, 1994. 
5. Cleo Anderson, Department of Revenue, Office of Legal 

Affairs, has been designated to preside over and conduct the 
hearing. 

) /) 

Cw u/)(~''" J CLEO ANDERSON Jtvisi~ -· 
Rule Reviewer Director of Revenue 

Certified to Secretary of State October 31, 1994. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT) 
of ARM 42.22.1311 and 42.22. ) 
1312 relating to Industrial ) 
Trend Tables ) 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED AMENDMENT of 
ARM 42.22.1311 and 42.22.1312 
relating to Industrial Trend 
Tables ) 

TO: All Interested Persons: 
1. On November 30, 1994, at 9:00 a.m., a public hearing 

will be held in the fourth floor conference room of the Mitchell 
Building, at Helena, Montana, to consider the amendment of ARM 
42.22.1311 and 42.22.1312 relating to industrial trend tables. 

2. The rules as proposed to be amended provide as follows: 

42.22.1311 INDUSTRIAL MACHINERY AND EQUIPMENT TREND 
FACTORS (1) The department of revenue will utilize the 
machinery and equipment trend factors which are set forth on the 
following tables. The trend factors will be used to value 
industrial machinery and equipment for ad valorem tax purposes 
pursuant to ARM 42.22.1306. The department uses annual cost 
indexes from Marshall Valuation Service. The current index is 
divided by the annual index for each year to arrive at a 
trending factor. Ifta~atEiee with ei~ilaE tEeHaiH~ faetera aFe 
~rettpea. The sehea~les iH the r~le refleet aH a.,era~e ef trena 
faeters fer eaeh ifta~etr) ~!ettp. Each major industry has its 
own trend table. Where no index existed in the Marshall 
Valuation Service for a particular industry, that industry was 
grouped with other industries using similar equipment. 

UIE!~!i!l'IUM! til'!SllliHf.iH¥ !'Jtl(i! i:i!il~% Etll:ltl'f 'fHf.iHiil f.,9'fS!Rf! 
1993 199) 

Year :f~lilf.i l 'l'itliUd:i il 'fill! I:!!:! ;! ~blli i 'f~bla !i 'fi'd:ll:!lli !! 'ffdlblli 7 
1993 l.9999 i.9899 '1:.9999 i.8889 L99BB 1.8888 i.8QQ8 
1992 1.9'1:62 1.9129 1.9174 1.9269 1.9132 1.9972 1.9189 
1991 1.Qi!8i! 1.9i!lli! 1.9331 l.Bt65 1.Bi!H l.ll958 l.Q353 
1999 l.9593 l.B496 1.9575 1.9678 1.9485 l.Bl48 1.9599 
1989 l.Q'l99 1.96'>'8 l.988l 1.9993 l. 96t3 l.9B4 '1:.99:1:9 
'1:988 'l:.l359 'l:.'l:i!74 l.l495 :l:.l56Q :l:.lH7 l. 9943 %.1599 
1987 i.l8H :1:. :1:789 '1:.'1:999 l.l98i! 1.l6i!8 :1: .Hli! 'l:.l875 
1986 l.l:983 l.19i!5 'l:.i!i!Bl: 1.i!H8 l.%'>'53 l.l7l6 1.197'i' 
1985 1.1!983 1.1!99:;1 l.i!398 l.i!i!36 '1:.18113 1.17'>'3 l.i!IB+ 
1984 Li!i!6'1: 1.i!l84 l.i!626 l.i!39i! 1.1973 1.1995 '1:.0!:1:89 
1983 'l:.i!6i!6 1.i!5l5 l. i!936 l.i!7:jl7 l.i!i!75 l.i!147 'Li!4i!7 
l98i! l.i!85i! 'l:.i!:j!H 1. 3136 l.39n l.i!47B ±.i!i!9Q l.i!'i'i6 
1981 i.359i! l. 31!94 1.H9i! l.36H l. 3983 i.il698 i.3H8 
1989 l.59H l.47U l.5i!83 ±.4949 l. 4538 '1:.3898 l. 4897 
1979 l. 6558 1. 63i!S 1.6936 1.64Bi! 1.6983 1.5585 1.63t7 
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'1,9;18 '1,.;189;1 'lo.;!BiH '1,.85~6 '1,.;19~'1, 1.;1649 l. 'H46 'lo.'IBB6 
:l 9H ;1,.91!45 1.94:!9 'lo.991l3 ;1..9451 LB899 N,I-A %.9345 
19'16 ll.92H ll. 9\69 2!.1914 il.8577 1.99;17 N/A il.84B;t 
19;15 il.H83 i!. i756 il.il3il1 i!.i!899 i!.'loi!84 Nll"\ i!.'lo9il6 
H74 i!.H49 i!.46'1'1o i!.49H il.U96 i!.U97 N(i,.t,. i!.599Q 

TABLB 1 IbBLS i! 

(life) (life) 

'l:I'ee~K!tt~i,.>l~e~l'"<atlb~r~l:j,' ee.aa-t.t-i,ieefla,--~·---1-188 Steam Pewe'f' Geae'!'atiea 16 
LLee~g~g~iflH~g~Be~~~±ie~~meeflfl~t-----------41~9 Fle~'f'. Cereal & l'eea 16 
ec'!l-aa"ty'-PP't'reedl!i~1i<:!e~tee-------------41o!'t5 Metal WerltiHg i!Q 
HR!ee.-l!f'i1r~i"'!J~e~rna~t~1j,' ee;aH---------1-1 ili! Pa iaE Maat~faet l:fl"iag 1 i! 
HR~~~b~b~e~r~&~\A'~~l~e~a~fl~1~·ee4,ifta~g~----l-1~5 Chemieal Maa~;~faet~;~riH!J 12 
~B~r~e~~H·i~H~!J~&~9~iHe~t~1~·lrl~iHHeg~----i!~9 Bettlia!J 12 
l:'P'1:11i~l:t!~H&ri'P.,att:~IEe~r!'-+P41iaHa~t~i'lf~a~ee.tt<t~ttrr4,iHH~!Jr--1H3 I ad~;~ at ria 1 She~ SEf1ii~meat 18 
lL~a~li~fl~dhP~J~·,&~Q~~~~~·e""lreeaaHH±iflft~gr----11-89 Met=al l'abrieatiea i!Q 
lL.ee,.,atit;.th~e~rHF"<atlb~rP.l:j,' eea~t±ieeaar-----ili!-89 tletal Plaehiaia!J & Milling 15 
AA~l~e~e~hMe~l~P~l~a~ft~t~--------l-1S5 l'e1iHdry 15 
6Giaat£etEe~hMe~l~P~l~a~a~t~--------11-S5 Rifle llaHt~faet~;~rin!J 'loS 
Cardboard CefttaiHer ceal Fires Peo.•er Gefteratie.. 16 
--IF'<a~bt~P!';i~e~a~E~1~· eeHH-I'Faaeb't'r±i~er----i!i!-89 Weed Pe 11 et Pl a at 16 
Plaetie Predt~et Fertilieer llaHt~faett~riH!J 1i! 
-~M~aHH*1i~f~a~e~t~1i~r~iHHe!J~------i!i!-88 Ve!Jetable Oil BKtraetiea i!Q 
~P'ee~l~~~eHt~}~F~e~a~e~----------------~i!i!-88 OK~!JeH GeHeratieH 29 
SS:ea ... wmmtiit-:llt-:llHB~~~tt:~Clt1' ~~lftlfteeaMt---------'1:-1~9 Peed tli 11 iH!J 16 
~P'ee~l~e,_:j'f~r!'<=e~aHt~iHH~!J!HBI!i<Ef!t1i~i ~JM~~Ifteeflftcl;t~--11-89 I' 1 81i!' IIi 11 i H!J 16 

Cereal Predttete 16 
Graia llaHdliH!J l'aeility 16 
Seed IreatiH!J & Cleaaia~ 16 

'fN!LB 3 'MBJ?B 4 

:SS~Ef'i\:11iri=i1l~>ftllftteeflftttt-------------1(~14i4f'€e+) B~t~i~meHE (life) 

fC!i!r~eo;;a~mHe~r!'l~f-' _,&HQ~a~l~· P!",'f'--------tlili! Weed .. erl<ift!J i! 9 
fC~a~a~a~e~r~}~,R'F~r~li~i~t~---------------tlili! Centraeter 8Ef1ii~meftt 19 
~B~a~Jt~i~H~!J~----------------------1-lili! F~rnitt~re Maa~;~faet=~;~rin!J 19 
Gaftaer}/Fieh li! 

Paekiag/Fr~it 1i! 
PaekiH!J/Meat li! 
lleHey PreeeeeiH!'f 12 
B!J!J Paeltift'!!' i! a 
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l'i\BbS 6 

(life) (life) 

Sleetrie Pewe~ S~lii~meftt 16 
Sleet~ie S~lii~meflt 

iil9 naattfaetli~iag 19 
19 Bleetreflie Ce~efteflt 

Maftt~faeet~riflg lG 
15 Hyel:reeleett'ie Gefte~atiea iil9 
1il 

Oil Refiaiflg 16 
Cefte~ete Read}' llill 18 

18 
Statieaa~}l As~halt Plaat 15 

18 
Natli~al Gas P~eeessiag 16 
Fertilime~ Bise~iblitiefl 19 
Peat 14ees Bagghtg iil9 

(life) 

Miftiflg & Uillifi!J 15 
Beateflite 29 
Ceal Crlishiflg & llaHel:liag 2 9 
G~a~hite Preel:t~ete 29 
Gypst~m il9 
lle111~ beaeh tteehaftieal i!9 
Hea~ be111eh Peas 5 
bime • Celeilim Beaefieatiefl 28 
II1!1Hfet't'61iS SmeltiHg 15 
O~eft Pit lliaiag & Qttan·) iflg 15 
Ore Uilliag & CeHeeHtt'atiH'!J 15 
Phee~hate Beaefieatiea i!9 
SteHe Pred~:~ets 15 
Tale Beflefieatiea 28 
UfiEie~g~Biiftel: Uifliflg 19 
Vet'mieulite P~eeeeeiag 29 

1995 INDUSTRIAL MACHINERY & EQUIPMENT TREND fACTORS 

Description 
Aircraft/Airframe Mfg. 
Alcohol Plant 
Baking 
Bentonite 
Bottling 
Brewing & Distilling 
Candy & Confectionery 
Cardboard Container 
Cement Manufacturing 
Cereal Products 
Chemical Manufacturing 
Clay Products 
Coal Crushing & Handling 
Coal Fired power Gener. 
Concrete Products 

MAR Notice No. 42-2-572 

I.ti..k 
12 
1.5. 
li 
2..!l 
li 
20 
2..!l 
2.Q 

2..!l 
16 
ll 
15 
2.Q 

ll 
ll. 
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Concrete Ready Mix 
Contractor Equipment 
Creamery & Dairy 
Egg Packing 
Electric Power Equipment 
Electrical Equipment Mfg. 
Electronic Component Mfg. 
Feed Milling 
Fertilizer Distribution 
Fertilizer Manufacturing 
Fish Cannery 
Flour. Cereal & Feed 
Flour Milling 
foundry 
Fruit Cannery 
Fruit Packing 
Furniture Manufacturing 
Gasohol Plant 
Glass Manufacturing 
Grain Handling Facilities 
Graphite Products 
Gypsum 
Heap Leach Mechanical 
Heap Leach Pads 
Honey Processing 
Hydroelectric Generation 
Industrial Shop Equipment 
Laundry & prycleaning 
Leather Fabrication 
Lime/Calcium Benefication 
Logging Eguipment 
Meat packing 
Metal Fabrication 
Metal Machining & Milling 
Metal Working 
Mining & Milling 
Natural Gas Processing 
Nonferrous Smelting 
Oil Refining 
Open Pit Mining/Quarrying 
Ore Milling/Concentrating 
Oxygen Generation 
Paint Manufacturing 
Peat Moss/Compost Plant 
Petroleum 
Phosphate Benefication 
Plastic Products Mfg. 
Pole Treating Equipment 
Polystyrene 
Printing 
Pulp & paper Mfg. 
Refrigeration 
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Rifle Manufacturing 
Rubber & Vulcanizing 
Sawmill Equipment 
Seed Treating & Cleaning 
Stationary Asphalt Plant 
Steam Power Generation 
Stone Products 
Sugar Refinery 
Sulphur Manufacturing 
Talc Benefication 
Textile Fabrication 
Underground Mining 
Vegetable Oil Extraction 
vermiculite Processing 
Warehousing 
Wood Pellet Plant 
Wood Products. Reconstituted 
Woodworking 

Note: 1. Lab equipment is to be included in its related 
industry's table at 10-year life expectancy. 

-.l.ll 
L..QQQ_ 
L.Q1.L 
L.QlL 
LQ..U_ 
1.....Q§.L 
L.Q.ll_ 
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!..2§L .L..l.i.!L l.........U..2. .1...,__liL LJJlL L...l12._ 
li.U_ l....,_ll_L l.......ll!L L..£Ql_ ~ .L..llQ_ 
l2.M...._ ~ L...ilL L..ilL l...,__liQ_ ~ 
1ll.L l...,_£Q_L 1.217 ~ ~ l....,__£§_L 

ll!!..L L..1li_ .L.ilL L..1!.L ~ 1.292 
ll.B..L ~ 1.267 ~ .l......llL LllL_ 
l.2!!L L.ll.L .L..ll2_ L.l.Ql_ L...ll..2..... L.llL 
llll_ ~ ~ l.......llL .L...l2L l.......i.Q2_ 

l.2.e.Q_ l.....i.2.L ~ .L...2..lL ~ 1.......2..2]__ 
llll.._ LML L....2.§JL .L...2..!!..2._ L..1l1._ 1. 725 
.lllL L.1..2.L LllL L...l!..lL 1......UL ~ 
ll11.... l....Jl.1.L ~ L21.L L.....Qll_ 2....,_Qil_ 

ll1L LQiL ~ 2....QiL L.llL L....!l.L 
ll.ZL 2.......liL .£..,_11§_ L.nl..... ~ ~ 

Xu!: __i_ill_ ____{J,_il __jJ,_Jj_ _illl .....il..2l 
ll2.L L...QQQ_ l..,_QQQ_ L.QQQ_ l..,_QQQ_ L.QQQ_ 
l.2ll_ L.Qli_ .L.Qll_ L_Q.ll.._ 1......Q1.L L...Q1Q.... 

~ l........Qll_ 1.029 .l.......Qll._ L...Q.ll_ L.Q2..L 
llll..._ l.......Qll_ l.......Q1Q_ l.......Q.2.L L.Q1.!L l........Q1..L_ 
ll!!..Q_ l....Q1.L .L..2.iL L.Qll_ .L..Q1Q_ LJ1..2.L 
llll... .LJl.iL .L.Qll_ !......llJL l......Qll_ 1_,_ll2_ 
l.ll.L L...l.Q.L l........l..il. L.ll..L L.l.2..§_ .L.llL_ 
llll_ l.......l1.§_ .l......1.M._ l....,._U_§_ l......1Q.L L..1!.L 
ll.!!..L l........llS_ ~ L..£22_ 1. 225 ~ 
1ll.L L...l.2.L 1.......4QL L...ilL L...llL ~ 
ll!!..L ~ .L..12..L 1.......lQL ~ L..llL. 
ll.B..L L....U.L ~ .l.......U.L_ ~ l......liL 
l.2!!L .l...,.l.U_ L.ll.L .L...J..a_ 1.......lQL 1....,_li_1._ 
llll_ l....llQ_ 1.....l.ll.._ L.i.lL .l.....1..§.L ~ 
l.ll.Q_ L..UQ_ L..i.iL l........2..U_ ~ L21L 
ll1..L l....,.3.L .l....ilL L.1lL L....§.§.L ~ 
l.2.1..L L..l.il..... l.......1l.L ~ ~ ~ 
ll11.... .L...e..iL l......l!..2.i. ~ !.....li2_ ~ 
lll.L l.......ll.L L...2.!J.!L 1.......liL ~ .£....l12..._ 
ll.ZL .L.Jl..5..L 1......lQL ~ 2........llL ~ 

1.UI: ___ilil_ --'-l1l. __wu_ __i_l2l -l1Ql 
ll2.L L.QQQ_ l........Q.QQ._ L.QQQ_ L...QQ.Q_ L_QQQ_ 
llll_ l.....QlL l.....Q.U_ .l..,.Qil_ ~ ~ 
l22L .l.......Q.U_ l....,.Qli_ .l..,_Q_i]_ L..Q.i2_ l........Qli_ 
llll_ .L.Q.ti_ .L..Qa_ L..Q..2l_ l.......Q2Q._ L..2.li._ 
il.2..Q_ h.!..!.Q_ L.QlL l.......ill!..L L..Q!il_ ~ 
ll!l.2.... l.......l!.l... Ll!l.L L..ll.L L.n.Q_ ~ 
ll.U.._ ~ .L..li1_ LllL L.llL .l........liQ__ 
l..2..!l..L._. ~ l.....1ll_ l......1..Q.!L .!....,._llL .L..£QQ_ 
Uli._ l......ll1_ ~ l...,..llL ~ 1.215 
l2li.. ~ ~ L_V_L 1........ll.Q_ l.......U2... 
liM..._ L.l.Ql_ ~ ~ ~ L.M.L 
ll!!L L.llL ~ ~ L..ll!L. 1.279 
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ll!!L .L.12..L .L..lll_ L.l.Q.2._ L..ll.L .L.lQL 
lHL Lill_ .L.llL LJ..1.]_ .L..ilL L...l.2.L 
l.llQ._ .L21.L .L2l,L .L.21.Q._ LllL L.llL 
ll12._ .L..1ll__ .L§..§.L .L.llL L.11.L .L..ilL 
ll1L .L.llL L.ll.L .L.ll.L L..§.2JL .L.liL 
ll1.L .L.QU_ .L..llL .l......2..2.Q_ L..Q1L ~ 
llli._ ~ L..Q.U_ 4.......l.Q.l._ -'....ilL L.Qli_ 
llli- .L...1li_ .L.li.Q_ ~ -'....llL .L.2.1.'L 

Xtll: __illl ___illl --.i2.ll __liil ___ua 
ll2L .LJl.Q.Q_ L.QQQ_ L.QQQ_ .LJl.Q.Q_ L..QQQ__ 
llll_ .L...Q.ll_ .L.Q1Q_ L.QlL l....Q.1.Q_ ~ 
lill._ L.Qli._ L...Qll_ L..liL l......Qli_ L.Q..U 
llll_ .L.M.L L.QiL .L..Q.ll_ .L..Q.li_ LQil 
l.llQ_ l.....QU_ l.....Qll_ .L.Qll_ ~ L..Qll 
ll.eL .L..liL L.Qti_ L..Q..U_ l....Q1.l_ L..lll 
.uruL L..l.!!.L l.....liL .L.llL l.....l.lQ_ h1.ll 
l.2!!..L LnL l....AQ1_ .L..1ll._ .L..ll.L .L..lll 
.lllL .L.n.L L...2.li_ .L..1.fi_ .L.il.L .l.....n1. 
lll!..L .L.llL .1...,_lli_ .L..l.iL l.......1li_ .L...-'..ti 
li§!._ L.Z..a_ L..llL ~ .L..llL ~ 
~ L.2.1L. .l......ML .L.llL .LnL LlM 
llU_ .L..lQL .L..J.ll_ L..Zll_ L..2.li...... L..1ll. 
lHL .L..llL ~ .L..1li_ L.1ft_ L..ll.Q 
l.llQ._ ~ l.....aQ_ ~ .L..i2.L ~ 
ll.1L L..21.L .L.§.il_ ~ .L..ilL ~ 
ll1L .lw.llL L...!l.ll.__ .L.§..Q.L L.l.U_ l....§..U 
ll1.L .L.llL .L..22.L .L.llL .L..2.ll_ .L.ll§. 
llli_ ~ Lli.Q._ ~ .L..2,ll_ L.Qll 
~ ~ 1.....l.1L 1.....l1L LllL ~ 

~ ....J..li.L ___tnl_ -.lm.. --...U2.l _uu 
122L .LJl.Q.Q_ .LJl.Q.Q_ .LJl.Q.Q_ LQQQ. 1.000 
llll._ l.....Q.1L .L.Q1Q_ L.Q.11_ L.Qll 1.029 
llll... L.Q.U_ .L...Q..il_ .L..Ql..L .L.Q.U 1,053 
~ ~ .L.liQ_ L..Qll_ ~ 1.06!! 
ll.2Q__ .L..Q11_ LQlL ~ l.....Q.ll 1.087 
ll.eL .L.l.Q.L l......l.Q.L l..Q1..e_ .l.....l.M 1.112 
.liM.... .L.ill.... L.li.L L.l.U._ .L.lil 1.162 
l.2!!..L .L.2.li_ l.....£.Q.L .L..llL L.n.Q 1.199 
il.!!.L .L.n.l.... .L.l2.L ~ L.llQ 1.216 
l..2..B.2._ L.1.iL L.llL L.ili,_ 1..,2..ti 1.221 
lHL ~ ~ .L..llL ~ 1.238 
lll.L .L.2..2.L ~ .L.llL L.2ll 1.267 
.llU_ ~ .l......lU_ Ll.li.._ l..d.il 1. 2!!2 
ll.!l..L L.llQ_ l.....l.ll,_ L.1il_ ~ 1.339 
llaQ_ .L..2.1L .L.»L l.....!.ll_ ~ 1.482 
llli_ L2.fi_ LBL L§2L h.21.Q 1.613 
ll2L l......M.S..... ~ .L..U.L L.ll1 1.759 
lll1_ L..2.1.L ~ .L..UQ_ ~ 1. 894 
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Ytl1;. _illl 
ll1L L..QQQ_ 
lliL. ~ 
ll!!.L l...J1..2..2._ 
l.llL ~ 
~ .L.l.QL 
lll.!L L...llL 
llM._ L_llL 
llll_ .l.....1.iL 
l.llL ~ 
llli._ L.l..il_ 

.l..tlL ~ 
lllL L..llL 
lla..L ~ 
ll!l.L l..,_llQ_ 
.lll!.lL .L.2iL 
ll1L L...§..ll_ 
ll1!L ~ 
ll11._ 2......Qll_ 
lll.L ~ 
1.2.1..2._ ~ 

liJ.IT!:!: Sec. 
MCA. 

_llll 
L..QQQ_ 
L..Ql.lL 
l...,.Q1l_ 
l....Jl_lL 
l......Q.2l_ 
1.083 
~ 
l......U..2.... 
L.1Q2.... 
l......il..2... 
1. 230 
L.llL 
1.....£!U... 
1........lll... 
.L..i1L 
~ 
1.......liL 
l........2.l.i. 
~ 
2.141 
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2.052 
2.186 

1.998 
2.160 

15-1-201 MCA; IM£: Sees. 15-6-138 and 15-B-111 

42.22.1312 INDUSTRIAL MACHINERY AND EQUIPMENT DEPRECIATION 
SCHEDULE (1) remains the same. 

Table on 42-2263 remains the same. 

(2) The department will utilize the depreciation schedules 
set forth above as reflected in the following example: 

EXAMPLE 

The Trending/Depreciation Procedure 

In order to use the economic age-life method to value 
machinery and equipment, several steps must be followed. 

1. Determine the economic life of the subject industry. 
2. Acquire a set of reasonable trends for that economic 

life. 
3. Acquire the original installed cost (direct and 

indirect) for the subject equipment. 
4. Apply the appropriate trend factor to the original 

installed cost to determine replacement cost new (RCN) . 
5. Depreciate the RCN on the basis of age to arrive at 

sound value. 

21-11/10/94 MAR Notice No. 42-2-572 



-2924-

Example: 

Industry - Sawmill 
Economic life - +G 11 years 
199+~ Table - G~e~~ 1 Table 69 

Case 
Equipment - Motor 
Original Installed Cost 
Year Installed 

Ceet 

RCN 
K \ Geed 
Seuad ¥al~e 

coat 
x Trend 
R£H 
x \ Good 
Sound Value 

$ 299 
1.1816 

0136 
.39 

$ 92 

Ceet 

RCN 

1 

$ 200 
1987 

K \ Geed 

case II 

$ 199 
1.2261* 

123 
.l!a 

Seuad '.<alue $ 25 

~ 
x Trend 
&gi 
x \ Good 
Sound Value 

ll 

$ 100 
1974 

*The trending factor is applied only to the last year of the 
economic life. Although the equipment is 20 years old, it is 
trended by the ~ llkb year trend. 

AYIH: Sec. 15-1-201 MCA; lMf: Sees. 15-6-138 and 15-8-111 
MCA. 

3. The department is proposing the amendments for the 
annual review and clean-up of Chapter 22 rules. Some sections 
of language have been clarified, trend tables updated, and 
reporting requirements specified. 

The industrial trend tables are derived from the Marshall 
& swift (MS) Valuation Service Cost Indexes on an annual basis. 
MS quarterly updates the cost indexes for equipment from forty­
eight classifications of business equipment cost types. Of 
these forty-eight classifications, the Centralized Assessment 
Bureau (CAB) selected thirty-two which best describe the types 
of industrial processes in Montana. Additionally, fifty-three 
classifications of industrial process equipment were created by 
CAB to further define and refine the MS cost indexes. CAB 
determined which of the existing MS classifications these new 
CAB classifications would be most similar to, based on 
information acquired from MS. 

For 1994 and previous years, CAB would group the MS 
classifications by the mathematical concept of standard 
deviation and limit the number of trend tables to approximately 
seven. This resulted in a degree of averaging for the trend 
tables. For 1995, CAB determined that a more correct method of 
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trend table creation would be to have all thirty-two MS 
classifications have their own distinct trend table with no 
standard deviations or averaging. The fifty-three CAB 
classifications would still use the most appropriate MS trend 
table. 

4. Interested parties may submit their data, views, or 
arguments either orally or in writing at the hearing. Written 
data, views, or arguments may also be submitted to: 

Cleo Anderson 
Department of Revenue 
Office of Legal Affairs 
Mitchell Building 
Helena, Montana 59620 

no later than December 9, 1994. 
5. Cleo Anderson, Department of Revenue, Office of Legal 

Affairs, has been designated to preside over and conduct the 
hearing. 

CLEO ANDERSON 
Rule Reviewer 

M~OBINSON 
Director of Revenue 

Certified to Secretary of State October 31, 1994. 
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BEFORE Tim S'l'A'l'E A\JDI1'0R AND COMMlSfiiON!-:H OF IN,ilJRANCE 
Of' TilE STATE OF MON'J'ANA 

In the matter of the general 
revision of the rules regarding 
small employer health benefit 
plans and reinsur~nce 

NOTICE OF AMENDMENT 
AND AOOP'l'ION 

TO: All Interested Persons. 

1. On September 22, 1994, the state auditor and commissioner 
of insurance of the ~tate of Montana published notice of 
public hearing with respect to the proposed adoption of 
revision of rules regarding small employer health benefit 
plans and reinsurance. The notice was published at page 2562 
of the 1994 Montana Administrative Register, issue number 18. 

2. The agency has amended 6.6.5001, 6.6.5040, 6.6.S044, 
6.6.5078, 6.6.5105, 6.6.5121, and 6.6.5125 as proposed. 

3. The agency has amended 6.6.5008, 6.6.5012, 6.6.~024, 

6.6.5036, 6.6.5050, and 6.6.5058, and adopted NEW RULE 1 
(6.6.5060), with the following changes (added material 
underlined, deleted material stricken): 

6.6.5008 COVERED SERVICES_OF POLICIES UNQ~~~T~NQhRQ 
PLAN (1) through (1) (c) remain the same. 

(d) Coverage for obstetrical care delivery services, 
including services of physicians, certified nurse midwives and 
other nurse specialists, physician assistants, costs of 
delivery room, and other medically necessary services directly 
associated with the delivery. 

(e) Coverage for services of physicians and other health 
care professionals, subject to the freedom of choice of 
practitioners of 33-22-111, MCA, except as provided in section 
33-30-102(1), MCA. 

(f) Coverage for medical nutrition services deemed 
medically necessary, including nutrition assessment and 
counseling for t~he following disease conditionsL <;:Q~t;;; 
must be reimbursed for nutrition consultations at a total cost 
of no more than $240 per benefit period_,___!!II_less\ofit,h m::.i.Q.!: 
approval of insurer: 

(1) (f) (i) through (2) (c) remain the same. 

AUTH: 33-1-313 and 
33-22-1822 MCA 

IMP: JJ-22-1R02 and 
33-22-1812 MCA 

6.6.5012 CQYERED_l'_H~\!.ENTIYLQ\Jlli l\!"W !H·:f\.L'!'!! MAl!'JTENA!'JCI·: 
SERVICESOfPOLICI'ESUNDER S'l'ANDARD !'LAN 

(1) through (1) (c) (i) remain the same. 
(ii) Pregnancy related services, including prendldl care; 

and 
(1) (c) (iii) remains the same. 
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(d) Policies of insurance offered under the standard 
hPalth benefit plan contemplated by 33-22-1812, MCA, must 
provide full coverage~ after a copayment of $25 per 
consultation, for 4 visits per year to health care providers 
as listed under 33-22-111 and 33-22-114, MCA, of the patient's 
choice_...__fi'XCept __ i!S provided in Section 33-30-102(1), MCA. This 
coverage must not be subject to deductible or coinsurance 
provision, but must be subject to a copayment of $25 per 
consultation and be applied toward meeting the out-of-pocket 
limit. This benefit must cover professional service fees 
only, and not the cost of tests, medications, or other items. 

(2) remains the same. 

AUTH: 33-l-313 and 
33-22-1822 MCA 

IMP: 33-22-1802 and 
33-22-1812 MCA 

6.6.5024 HMO COST SHARING SCHEDULE AND EXCEPTION TO 
§TANDARD PLAN PROVISIONS (1) remains the same. 

(2) Standard plans offered by HMOS are exempt from the 
deductible charges, and coinsurance provisions of ARM 
6.6.5020, but must comply with the maximum annual out-of­
pocket and lifetime maximum requirements of ARM 6.6.5020. HMO 
plans must include the following cost sharing schedule: 

INPATIENT HOSPITAL SERVICES 

Semi-Private Room and Board Charges: 
Copayment Per day 

Other Medically Necessary Hospital 
Charges 

OUTPATIENT HOSPITAL SERVICES 

outpatient Therapy 
Other Non-emergency 

JIOSPITAL EMERG!>NCY ROOM 

If admitted to the hospital 

If not admitted to the hospital 

Inpatient delivery services 

_I~!!YSICIANS AND_QTJ!.!;:J( MEDICAL PROFES?IONALS 

Hospital inpatient visits 
Physician office or home visits 

$200 

No copayment 

$15 copayment 
No copayment 

No copayment for 
emergency room; 
inpatient copay­
ment applies 

$75 copayment 

$200 per day 

No copayment 
$10 copayment 
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After hours visits (in- or outpatient) 
Referred Services 

MEDICAL NUTRITION ~ER~~CES 

HOME HEALTH CARE 

CHIROPRACTIC SERVICES 

Copayment 
Ma~imum covered charge 
covered treatments per year 

MENTAL HEALTH SERVICES 

Inpatient 
Copayment 
Days of covered treatment 

Outpatient 
Copayment 
Ma~imum covered charge 

SUBSTANCE ABUSE TREATMENT 

Inpatient 
copayment 
Ma~imum covered charge 

Lifetime ma~imum 

Outpatient 
Copayment 
Maximum covered charge 

PRESCRIPTION DRUGS 

Generic and brand name, if generic 
not available 

Brand name at patient's request 

Morltdna AdmlnLstrattvu Reytstc~r 

$10 copaym• .. nl 
$1 ~J CO[ .. ktymunt 

$1~ copayrn<>nt 
$24ll Umit per 

benefit periodL 
!!!!lll~!L \'!) ll) __ m:i2.r 
<!l!l!Hl~o!_l_ Qf 
in§Mr§r 

$10 per visit 
$25 per visit 
24 visits, plus an 

add it iona 1 11 
visits with the 
HMO's a!-Jproval 

$200 per day 
30 days per year 

$25 peJC vi~il 
$1,000 combined with 

substance abuse 
treatment 

$150 per day 
$4,000 per 24~month 

period 
$8,000 

$2~ per visit 
$1,000 combined with 

menta 1 )JCa llh 
service 

$~ Copayment. pillS 
the d it f f..• renee 
t)l1 t.WPen {jf~llL~r ic 

and brd.nd IhtnH:• 
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Ground ambulance 
Air ambulance 

DURABLE MEQICAL EQUIPMENT 

!!OSPICE SERVICE 

Adult preventative care 
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No copayment 

$50 copayment 
$250 copayment 

20% copayment 

20% copayment 

No copayment 

Children preventative care 
Reproductive and prenatal health 

No copayment 
No copayment 
No copayment 

care 

lll. The. healtlL_maintenance visits contemplated in 
§~6.5012_Llll4L_do not apply to HMO plans. 

AU1~: 33-1-313 and 
33-22-1822 MCA 

IMP: 33-22-1802 and 
33-22-1812 MCA 

§_d!~.~[\LCULATION OF BENEFIT VALUES 
(1) through (1) (d) remain the same. 
(e) Calculations must be made for each health benefit 

plan offered by the carrier and compared to the benefit value 
of the standard health benefit plan. The standard plan's 
benefit value, calculated from the formula in (c) and the 
values in (d), is $126.40. 

(2) remains the same. 
111 A benefit value for liMO plans cannot be calculated 

u~ing~thg_form\!_la described in (ll (a)._ The benefit value and 
certif i£~_tion _<\~ stan\!Qu! .. or basic HMO plans will be 
determined .. .Qv____t!l!i' department. 

AUTH: 33-1-313 and 
33-22-1822 MCA 

IMP: 33-22-1802, 33-22-1809, 
and 33-22-1812 MCA 

6.6.5050 STATUS OF CARRIERS AS SMALL EMPLOYER CARRIERS 
(i)-·throuqh (5) remain the same. 
(a) Carriers who have had no small group_health benefit 

plans in force in Montana since January 1, 1993, and file 
notice that the carrier does not intend to operate as a small 
group carrier may choose to declare intent to be a small group 
catTier at any time. 

AUTII: 33-l-311 and 
J3-22-IB22 MCA 

,>l-11!10/94 

IMP: 33-22-1802, 33-22-1812, 
and 33-22-1814 MCA 
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6. 6. 5058 REQUIREMENT TO INSURE EN'l' IRE GHOUPS 
(1) throu9h (7) (b) remain the same. ·----
(8) New entrants to a small employer group must be 

offered an opportunity to enroll in the health benefit plan 
currently held by such group by the 45th sayend of six months 
of employment. Any new entrant that does not exercise the 
opportunity to enroll in the health benefit plan within the 
period provided by the small employer carrier may be treated 
as a late enrollee by the carrier, provided that the time 
within which to enroll in the health benefit plan extends at 
least 30 days after the date the new entrant is notified of 
his or her opportunity to enroll. If a small employer carrier 
has offered more than one health benefit plan to a small 
employer group pursuant to (2), the new entrant must be 
offered the same choice of health benefit plans as the other 
members of the group. 

(B) (a) through (9) (b) (iv) remain the same. 

AUTH: 33-1-313 and 
33-22-1822 MCA 

IMP: 33-22-1802, 33-22-1811, 
and 33-22-1812 MCA 

NEW RULE I (6.6.5060) COVERAGE THROUGH ASSOCIATIONS 
(1) Associations providing health insurance to small 

groups must comply with this act and its regulations. 
Associations are exempt from this act only if they do not deny 
coverage to any member of the association or any employee of 
its members who apply for coverage as part of a group. 

(2) Associations must apply to the department for this 
exemption and submit evidence that their policies are 
guaranteeg issue. 

(3) Associations that have received exemption must 
provide guarantee!.! issue policies by January 1, 1995. 

(4) Associations must provide an open enrollment period 
of 60 days to all employees aft<iof member groups currently 
enrolleg with the association's health~care plan.except those 
employees previously denied coverage as late enrollees. A 
notice regarding the open enrollment period must be sent to 
all e•pleyees member organizations currently enrolled in the 
association's health care plan. instructing employers to 
notify employees of the open enrollment period. 

AUTH: 33-1-313, 33-1-501, 
and 33-22-1822 MCA 

IMP: 33-20-1802 and 
33-22-1803 MCA 

4. A public hearing on the proposed new rule and 
amendments was held on october 16, 1994. 14 interested 
persons attended the hearing. At the hearing on the proposed 
rule and amendments, there were representatives of the health 
insurance industry and health services industry. The agency 
has fully considered all written and oral submissions 
respecting the proposed rules and responds as follows: 
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~OM~ENT" Additional punctuation and citation of 33-30-102(1), 
MCA, was requested tor clarification. 

l:SESPQJ'!SE: Uoth requests were added to the adopted rules. 

~QMMENT:. Proposed rule change strikes the 
inpatient mental health benefit is limited 
with inpatient substance abuse treatment. 
to as an expansion of benefits beyond the 

provision that the 
to 30 days combined 
This was objected 

mandated benefit. 

HESPONS~.;_ The proposed rule change makes the benefit 
consistent with 33-22-703, MCA, the mandated benefit for 
mental illness and substance abuse. The department has 
historically interpreted the inpatient mental health and 
substance abuse benefits to be separate. For mental illness, 
there is a maximum benefit of 30 inpatient days. For 
substance abuse, the inpatient benefit is $4,000 per 24 months 
and $8,000 in a lifetime. The rule change is adopted. 

CQ~NT: Omitting the copayment for preventive care services 
means that the patient does not share in the cost of 
preventive services and may cause claim processing confusion. 

RJ<;§PON.Ji.E..i Under the HMO cost-sharing schedule, the proposed 
rule change omits a copayment for preventive health care 
services because under an indemnity plan there is no 
coinsurance requirement. The rule change is adopted. 

QQHMENT: The health maintenance visits described in ARM 
6.6.5012 for an indemnity plan situation do not fit an HMO 
setting. 

RJ<;.9PONSE.i The department agrees and exempts the HMOs from the 
health maintenance visits in the addition of section (3) to 
ARM 6.6.5024. 

CQMMEI'{T~ Numerous comments requested a change in the medical 
nutrition services benefit expanding the coverage from a limit 
of $240 "per benefit period" to $240 per physician order. 
other comments objected to the expansion of coverage. 

J~ESJ'ONSJ;;;. The commissioner has added language clarifying that 
insurers can allow for more coverage beyond a $240 per benefit 
period limit. The commissioner urges insurers to allow for 
1nore coverage if recommended by managed care in consultation 
with a patient's physician. As with all benefits, the insurer 
<:an decide to provide more coverage beyond what is stipulated 
in a policy. 1~is clarificHtion is not meant to preclude 
insurers from ext.Pnding coverage for other benefits. 
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COMMENT:O I·I,GAHDING 6._6,5036' 

COMMENT: The formula for calculating beneht value,; does not 
work for HMO plans and should be clarified in rule. 

RESPONSE: The department never intended tor the benefit. value 
formula to be use\) for HMO plans and has clar·iti<'d this in the 
addition of section (3) to 6.6.5036. 

COMMENT: The benefit value formula is tantamount to pr-ice 
control on health insurance premiums. 

RESPONSE: This formula has no impact on the price of a 
policy. It merely determines if the value of the benefits in 
a plan are richer or less rich than the standard plan. Less 
rich plans qualify as basic plans and must be guaranteed 
issue. 

COMMENTS REGARDING 6.6.5044: 

COMMENT: The revision imposes a second review of pr-eviously 
filed plans that are neither basic nor standard. It also 
extends the approval deadline from 30 to 60 days which may 
make it more difficult for insurers to have products available 
in December. 

RESPONSE: It is necessary for the department to review all 
small group products and classify them as basic, standard, or 
neither. If a product is neither basic nor standard it will 
be approved for underwriting. The department would also like 
to ensure that all products comply with current Montana Jaw. 
Extending the review period is intended to add flexibility to 
the review process, and diminish denial of products because 
the review period is ending. The department is making every 
effort to see that insurers receive approval on their products 
as soon as possible. Additional staff and a high priority to 
review small group products hopefully will help the review 
process be completed in as short a time period as possible. 

COMMENT: The reference in subsection (10) at line 1 to ARM 
6.6.5028 should be changed to 6.6.5032. 

RESPONSE: The correct is 6.6.5032 and has been chdnged in the 
adopted rule change. 

COMMENTS REGARDING 6.6.5050: 

COMMENT: A request to clarify (1) (a) on whc>ther it applies 
to companies that have been marketing to only large qroups m· 
have no group policies, large or small, in force since ,ldllucJr'Y 

1, 1993. 
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RESPONSE: The commissioner would like to encourage any 
carrier not servicing small groups to enter the market. 
Therefore, the clarification is added to the adopted rule 
change. 

COMMENTS REGABPING 6.6.5058: 

COMMENT; several comments objected to the provision that 
requires employers to offer health insurance coverage to a new 
employee by at least the 45th day of employment. Some felt 
that health insurance should be offered by at least the end of 
one year, another suggested by the end of 90 days. 

RESPONSE: The proposed rule was not intended to restrict an 
employer's probationary period as far as security of 
employment or other benefits. The commissioner feels that new 
employees should be offered health insurance coverage in a 
reasonable time period, regardless of other aspects of their 
probationary period. The proposed rule change of 45 days is 
perhaps too restrictive, therefore the adopted rule requires 
that employers offer health insurance to new employees by the 
end of six months. The commissioner encourages employers to 
offer health insurance coverage to new employees as soon as 
possible. 

COMMENTS REGARDING NEW RULE I (6.6.5060): 

COMMENT; Several comments requested the deletion of 
subsection (4) requiring an open enrollment period and 
notification to employees. It was pointed out that 
associations do not have employee mailing lists, but only 
addresses of member groups. 

RESPONSE: The commissioner feels that associations should 
offer an open enrollment period as an important element of 
providing guaranteed issue. To have guaranteed issue for only 
new groups and their employees, but not extending that option 
to currently enrolled groups does not meet the guaranteed 
issue requirement. Any employee previously denied coverage 
for health reasons should be offered coverage. The 
commissioner recognizes the difficulty in notifying all 
employees. Therefore, subsection (4) is amended to require 
notification be sent to employers requesting that they notify 
their employees of an open enrollment period. 

COMMENT: The department has no statutory authority to 
promulgate NEW RULE I. 
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RESPONSE: Under 33-22-1803(25), MCA, the department has the 
authority to determine whether an association provtdes health 
benefits to its members as a group and that it does not deny 
coverage to any member of its association ot- ""Y employer of 
its members. 

MARK O'KEE~·F:, State Auditor 

~~~ommiooiooe<;1' imsu,oo~o 

.;-Umd~~ f 
/ -

c ~.x< -____)_ / --~~t-::::: --
Gary L. Bp~e~_L__ /T;._~? 
Rule ~viewer / 

Certified to the Secretary of State this 31st day of October, 
1994. 
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BEFORE THE BOARD OF PROFESSIONAL 
ENGINEERS AND LAND SURVEYORS 

DEPARTMENT OF COMMERCE 
STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to national 
associations and the complaint 
process 

NOTICE OF AMENDMENT OF 
8.48.407 AFFILIATION WITH 
NATIONAL ASSOCIATIONS AND 
8.48.1106 COMPLAINT PROCESS 

TO: All Interested Persons: 
1. On June 23, 1994, the Board of Professional Engineers 

and Land Surveyors published a notice of proposed amendment of 
the above-stated rules at page 1625, 1994 Montana 
Administrative Register, issue number 12. 

2. The Board has amended the rules exactly as proposed. 
3. No comments or testimony were received. 

BOARD OF PROFESSIONAL ENGINEERS 
AND LAND SURVEYORS 
RICHARD A. AINSWORTH, CHAIRMAN 

/ 

BY: 1 .4-f4 f{• ~c«;t 
ANNfB M. BARTO~ CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, October 31, 1994. 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF TilE 

STATE OF MONTANA 

In the matter of the adoption 
of Rule I pertaining to Youth 
Care Facilities. 

NOTICE OF ADOP'riON o~· RULE I 
PERTAINING TO YOUTH CARE 
FACILITIES 

TO: All Interested Persons 

1. On September 22, 1994, the Department of Family Services 
published notice of the proposed adoption of Rule I pertaining to 
Youth care Facilities at page 2594 of the 1994 Montana 
Administrative Register, issue no. 18. 

2. The department has adopted Rule I as proposed with the 
following changes: 

I. [ 11. 12. 1111 PERSONS AFFECTED BY DEPART!1.!:;tlT RECORDS - YOUTH 
CARE FACILITIES (1) A person, organization or ex-~ift<J 

youth care facility subject to denial of application or negative 
licensing action based on findings in department "case records," 
as defined by ARM 11. 5. 602, or a person whose presence jrL _,a . .YQ!!th 
care facility is prohibited or restricted based on findinB§. _ _in 
"case records." as defined by ARM 11. 5. 602, may request amendment 
of the records pursuant to ARM 11.5.609. Prior to coQsideration 
of the request for amendment. ~1he department may require consent 
from any person who is a subject of the findings in_ the case 
~ ~rier £a eeReiaeratien ef tl\e reqHestc- fer amendment, if 
sHell peraefl the subiect of the findings is not the a~M 
person. organization or lieenaee youth care facility requesting 
~ amendment. 

(il) A ~ereefl wheee ~resenee in a youth care taei±#y---i.s 
prehieitea er restl"ie£ea easea en fiRtiin€Js iR "ease- records," as 
defif!ea ey ARM llo5o61.Jil, may eofltee£- the prohinitiflft-· t>f 

restrietiofl as ~retided ifl eueseetien (1). 
f3+lll Any amendment of findings arising from proceedings 

authorized under this rule may be limited to the particular 
prohibition or restriction leading to the request for amendment. 

f4+.Lll Decisions on records under this rule may be in 
addition to, or in conjunction with, contested case proceedings 
arising from adverse actions affecting community home licenses. 

!:lA'-'U-"T_!JHu;-::-:S!.!e.,c..:t":l7· o:'-n:-'-..,5"'2_-_.2'-----'7-'0'-'4'-'''---'M"-C"'A'-'-'-. _...,I..._M....,P--':=-----'s"-e=c.=t.:i=o n s 52 - 2 - 7 0 2 ; __ :> 2 - 2:: Z Q'\.1. 
52-2-731. MCA. 

3. The department has thoroughly considered all comments 
received: 

COMMENT: The reference to persons whose presence in the 
facilities in (2) should be incorporated into (1). (2) as it 
exists is confusing in regard to contesting findings. The word i n<J 
of the last sentence of (1) should also be changed to clarity when 

Muntarta AdministratiVe Reyisler· 21-ll/111/'1~ 



-2937-

additional consent may be required. 

RESPONSE: The department agrees and in this notice has inserted 
the language from (2) into (1), deleted (2), and re-numbered the 
remaining sections. The wording of the last sentence of (1) has 
also been changed to attempt to clarify when additional consent 
may be required. 

MENT OF
1
FfMJLY SERVICES 

r--/C ~ 
udson, Director 

~~iewe< 
Certified to the Secretary of state, October 31, 1994. 

21-ll/10/94 Montana Administrative Register 



-2938-

BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment 
of Rule 11.14.104 pertaining 
to Day Care Facilities. 

NOTICE OF AMENDMENT 0~' RULE 
11.14.104 PERTAINING TO DAY 
CARE FACILITIES 

1. On September 22, 1994, the Department of Family Services 
published notice of the proposed amendment of Rule 11. 14. 104 
pertaining to Day Care Facilities at page 2598 of the 1994 Montana 
Administrative Register, issue no. 18. 

2. The department has amended the rule as proposed. 

3. No comments were received. 

DEPA;J;_ JJL_VICES 

Hank Hudson, Director 

~~~viewer 

certified to the secretary of state, OcLouer 31, 1994. 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the adoption 
of Rule I and Rule II 
pertaining to community Homes 
for the Developmentally or 
Physically Disabled. 

TO: All Interested Persons 

NOTICE OF ADOPTION OF RULE I 
AND RULE II PERTAINING TO 
COMMUNITY HOMES FOR THE 
DEVELOPMENTALLY AND 
PHYSICALLY DISABLED 

1. On September 22, 1994, the Department of Family Services 
published notice of the proposed adoption of Rule I and Rule II 
pertaining to Community Homes for the Developmetally or Physically 
Disabled at page 2596 of the 1994 Montana Administrative Register, 
issue no. 18. 

2. The department has adopted Rule I and Rule II as proposed 
with the following changes: 

I. f 11.18.1081 PERSONS AFFECTED BY QEPARTMENT RECORDS -
COMMUNITY HOMES FOR THE DEVEIAPMENTALLY DISABLED ( 1) A 

person, organization or eKie~iR~ community home subject to denial 
of application or negative licensing action based on findings in 
department "case records," as defined by ARM 11.5.602, or a person 
whose presence in a community home is prohibited or restricted 
based on findings in "case records," as defined by ARM 11.5.602. 
may request amendment of the records pursuant to ARM 11.5.609. 
Prior to consideration of the request for amendment. ~the 
department may require consent from any person who is a subject of 
the findings in the case record pl!'iel!' ~e eeAsiael!'a~ien ef tfie 
re~~eet tel!' ameHdment, if s~efi pel!'seR the subiect of the findings 
is not the applieant person. organization or lieeRsee community 
!lame requesting the amendment. 

( 2) A pereen ·xfieee pl!'eBeRee il'l a eemmunity fieme is 
f3refiiei~ea Bl!' ree~rie~ea eaeea en fiRaiR~e iH "ease reeepae," as 
aefinea ey MH4 llo 5, 602, may eeRteet tfie f!l!'BfiibitieR el!' 
reetrietien as pl!'eYiaea in eubeee~ieR (1), 

~ill Any amendment of findings arising from proceedings 
authorized under this rule may be limited to the particular 
prohibition or restriction leading to the request for amendment. 

f4+1.ll Decisions on records under this rule may be in 
addition to, or in conjunction with, contested case proceedings 
arising from adverse actions affecting community home licenses. 

AUTH: Section 53-20-305; 2-4-201. MCA. IMP: Sections 53-20-305; 
2-4-201, MCA. 

l.L..___L_l1.19.104J PERSONS AFFECTED BY DEPARTMENT RECORDS­
COMMUNITY HOMES FOR THE PHYSICALLY DISABLED (1) A person, 

organization or e11istin!J community home subject to denial of 
application or negative licensing action based on findings in 
department "case records," as defined by ARM 11. 5. 602, or a person 
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whose presence in a community home is prohibited~~tricted 
based on findings in "case records," as __ gef i ngQ___Qy___AFM 11_. 5. 602~ 
may request amendment of the records pursuant to ARM 11.5.609. 
Prior to consideration of the request tor amendment. ~the 
department may require consent from any person who is a subject of 
the findings in the case record ft<"'l~-eeft&i-tie~i<m--e~e 
reEJ~o~est. fer alfteRameRt., if s~o~ell f>ei"SeR the subjec.t__of __ J;_[\e finding§ 
is not the appli.eaR£ person. organization or l-ieeRSee community 
~ requesting ~ amendment. 

f(-il2c))~~cJ.~. -;f>~ee-f'f'Ssee>t1Rt--... willlt<e,.,s~ee--4'p>t:l''Ee~s~eO>lflrl<eeee-4i-f'no----<at---<-~-to-y---- fteltte--·i<:> 
f>l'ellieit.ea er reet.riet.ea aaeea oR fiHdifl§s ~s~~s~ 
EiefiRea B':f Aru!o lL 5, 692 1 !lla':f eeRtsest- -t-fie--pi"efl-ibit-Mfi----<>f' 
rest.riet:isR as f>redaea ifl s~o~bseet:isR -f-it-.-

~lll Any amendment of findings arising from proceedings 
authorized under this rule may be limited to the particular 
prohibition or restriction leading to the request for amendment. 

f4+ill Decisions on records under this rule may be in 
addition to, or in conjunction with, contested case proceedings 
arising from adverse actions affecting community home licenses. 

AUTH: Section 53 29 395. 52-4 205; 2-4 201, MCA. IMPi. Sections 5+­
~ 52-4-203; 2-4-201. MCA. 

3. The department has thoroughly considered all comments 
received: 

COMMENT: The reference to persons whose presence in the 
facilities in (2) of both rules should be incorporated into (1). 
(2) as it e:.:ists is contusing in regard to contesting tindings. 
The wording of the last sentence of (1) should also be changed to 
clarify when additional consent may be required. 

RESPONSE: The department agrees and in this notice has inserted 
the language from (2) into (1), deleted (2), and re-numbered the 
remaining sections. The wording of the last sentence of (1) has 
also been changed to attempt to clarify when additional consent 
may be required. 

COMMENT: The authorizing and implementing statutes for Rule II 
are incorrect. 

RESPONSE: The department agrees and has amended the statutes for 
Rule II in this notice by deleting statutes pertaining to 
Community Homes for the Developmentally Disabled and inserting 
statutes pertaining to Community Homes for the Physically 
Disabled. 

Certified to the 

:;,lk;T ~y SERVICES 

Hank Hudson, Director 

'M~-
Melcher. Rule Reviewer 

Secret state, October Jl, 1994. 
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BEFORE TilE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF 'l'HE STATE OF MONTANA 

In the matter of the amendment of 
1 6. I o. 2 3 9, J o 1 , 6 3 3 , and 1311, and 
the adoption of new rules I-XIII 
dealing with minimum performance 
requirements for local health 
authorities 

To: All Interested Persons 

NOTICE OF AMENDMENT 
OF RULES AND ADOPTION 

OF NEW RULES I-XIII 

(Food and consumer 
Safety) 

1. On July 7, 1994, the Department published notice of 
public hearing on the above stated proposed amendment of 
rules and adoption of new rules at page 1797 of the 1994 
Montana Administrative Register, issue number 13. 

2. 1'he Department has amended and adopted the rules as 
proposed with the following changes. 

16.10.239 INSPECTIONS (1) The local health officer or 
a sanitarian or sanitarian-in-training employed by or con­
tracted with the local board of health must perform an in­
spection of each food service establishment within the juris­
diction of the local board of health at least eRee e•.e.-y 6 
t.., ,i_~~. o;ovo;>_ry_ 12. months unless that schedule is modified by 
signed agreement with the department. Additional inspections 
of the food service establishment shall be performed as often 
as necessary for the enforcement of this subchapter. 

(2) Same as proposed. 
(l) Whenever an inspection of a food service establish­

ment is made, the findings must be recorded on an inspection 
form authorized by the department. The inspection report 
form shall summarize the requirements of this subchapter and 
shall set forth a weighted point value for each requirement. 
Inspection remarks must be written to reference eaefi l'Hle the 
item violated and shall state the correction to be made. The 
;:~ti-ng score of the establishment will be the total of the 
weighted point values for all violations subtracted from 100. 
A copy of the completed inspection report form must be fur­
nished to the person in charge of the establishment at the 
conclusion of the inspection. The completed inspection re­
port form is a public document that must be made available 
for public review or distribution upon payment of copying 
costs to any person upon request. 

(4)-(5) Same as proposed. 
( 6) In the case of 4 and 5-point weighted items, the 

local health officer, sanitarian, or sanitarian-in-training 
must,- ·-wit.hin 10 tlays-·--ntt.-eP--tohe last da} 'J~'Yeft--~ee.-.-eetiYe 
~etieA7 conduct a follow-up inspection to check for correc­
tion compliance and record the results on an inspection form 
authorized by the department. 

B_l}b.I:;_ __ L __ jJ!LlO. 24 Jj__ MINIMUM PERFORMANCE REQUIREMENTS 
FOR_bOCAL. HEAL,Tii. l\UTHORITIES ( 1) To qualify for reimburse-
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ment under ~0-~0-J05, MCA, a local b<Mr-<1 ot health must ei­
ther enter into a written, signed cooperative agreement with 
the department that establishes the dutie~ and responsibili­
ties of the local board of health and the department consis­
tent with this subchapter, or meet each of the following 
rcequirements: 

(a) At least one sanitarian working with or for the 
local board of health must receive training from the depart­
ment in standardized food service inspection technique~ 
arui(er l!a~ra analysis eritieal eontrel- ~---('HA€C-l'+- iHspee­
~. The department is responsible for making training and 
standardization review available on a periodic basis. 

(b) The local board of health must ensure that the 
following are done by the local health officer, sanitarian, 
or sanitarian-in-training: 

(i) Same as proposed. 
(ii) Each food service establishment within the juris­

diction of the local board of health is inspected at least 
attee every 6 twice every 12 months, or on the schedule speci­
fied in a signed agreement with the department. 

(iii)-(v) Same as proposed. 
-f¥4+--- Quarterly-leeal ~a ani iHspeet-h>!T-- t-uA€1---aeeeunt ··Hrl-1-

aflee rep&Hs----are- eent to the de~t- w-i-thi-n- :;{) -tidys--- tol­
-l~~Re--e-H>se-- of eael! 'lllar-ter---..~--t ised±- yeaF. 

(2) Same as proposed. 

16.10 . .}03 PRELIMINARY INSPEC'l'lON Same as propo=>ed_ 

RULE __!l___L.!Q_.__l_Q_~) 3 3 l INSPECTIONS Same as proposed. 

RULE I II ( 16. 10. 3 34 l MINIMUM PERFORMANCE_ REQ!ll_RfJ'lJ;;t!T;;l 
FOR LOCAL HEALTH AUTHORITIES (1) To qualify for reimburse­
ment under 50-50-305, MCA, a local board of health must ei­
ther enter into a written, signed cooperative agreement with 
the department that establishes the duties and responsibili­
tie=> of the local board of health and the department consis­
tent with this subchapter, or meet each of the following 
requirements: 

(a) At least one sanitarian working with or for the 
local board of health must receive training from the depart­
ment in food retail-, and/or food processing,.---al><'lf<>r---lt<Hlal"d 
atta-lys-i-s----ef'-i-t-iea-l eontrel 13oint (IIACCI') inspection techn­
iques. The department is responsible for making training and 
standardization review available on a periodic basis. 

(b) The local board of health must ensure that the 
following dre done by the local health officer, sanitdt-i<ln, 
or sanitarian-in-training: 

( i) Same as proposed. 
( i i) Each food processing establishment is i n=>pected <~t 

least <>f!ee--e->Vef'-Y-6 twice_. every .1~ months, or on the schedule 
specified in a signed agreement with the departmer1t. 

(iii)-(v) Same as proposed. 
t-Y-i-~a-rtefty- --leea 1----hoiH<d·- cl-f'IS!"€et i--6A--f-Hru:l aeee•mt lhll­

a~~-5-----aFe SE fit -te-·Hte-tiepa-l'-tffteHt ---wi-Hi i-fl 30 aay;; ! "l-
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I<Y.>inq -t-i'te ·elose-e£- each quarter ef the fiseal year. 
(2) Same as proposed. 

RI)l.-J':_l'L_ (!§_.10.417\ INSPECTIONS (1) The local health 
officer or sanitarian or sanitarian-in-training employed by 
or contracted with the local board of health must perform an 
inspection of each licensed commissary or machine located 
within the board's jurisdiction at least enee e~ery 6 twice 
E!.'/_g_ry ____ J..l months, unless that schedule is modified by signed 
agreement with the department. 

(2)-(5) same as proposed. 

jii,J.L.IL_Y ___ H (16. 10. 418 l MINIMUM PERFORMANCE REQUIREMENTS 
fQ.!L_!,QCAL _llf.l\LTH AUTHORITIES (1) To qualify for reimburse­
ment under 50-50-305, MCA, a local board of health must ei­
ther enter into a written, signed cooperative agreement with 
the department that establishes the duties and responsibili­
ties of the local board of health and the department consis­
tent with this subchapter, or ensure that the following are 
done by the local health officer, sanitarian, or sanitarian­
in~training: 

(a) Each I icensed commissary or machine located within 
the jurisdiction of the local board of health is inspected at 
least Etttee eve-r-y-f> twice_ every _!l_ months, or on the schedule 
specified in a signed agreement with the department. 

(b)-(c) same as proposed. 
f4t--<;tua>'-t-ei"+y-+oea 1 bea£Ei iRspeetien hmel aeee>mt bal 

anee----!"ef><Wts---a-r"e--se-nt te the ElepartmeRt within 39 Elays fel­
lewi-f>q--the---e-1--ese-·-...f.· each qua£ter sf the fiscal yea£, 

(2) same as proposed. 

RULE I[L ____ _( 16.10. 2Q.iL_MINIMUM PERFORMANCE REQUIREMENTS 
f:OR_!,QCA1_ HEALTJi AUTHORITIES (1) To qualify for reimburse­
ment under 50-50-305, MCA, for regulation of sources of 
drinking water and ice, a local board of health must either 
enter into a written, signed cooperative agreement with the 
department that establishes the duties and responsibilities 
of the local board of health and the department consistent 
with this subchapter, or ensure that the following are done 
by the local health officer, sanitarian, or sanitarian-in­
training: 

(a)-(c) Same as proposed. 
-f~) E;e-00--fJHal"terly leeal eeal"el iRspeetieR fHAel aeeeuRt 

ba-l-a-Ree-·£-ef"<Wt-s--te---tft~ depa>'t-lfteAt ·A·.itl<lin 30 Elays fellevin<J 
the--e les.:. ol'---ert-eh- -fJHa r-t"'*--e+--tlte---~--yea~ 

(2) same as proposed. 

!_§__,_10. GJ]__ 1"1(.:!;):lSURE, RENEWAL, AND INSPECTION Same as 
proposed. 
AUTII: ')0-'>1-101, 50-51-~ J.OJ, MCA; IMP: 50-51-103, 
50-51-301, 'i0-51-'<~ J.Q]_, MCA 

Fl[I.F; _ 'LLL ___ {!§, l\hJ>ill MINIMUM PERFORMAJi<.:E REQUIREMENTS 
FO_ILJDCA_k_!lf.l\I.'tl!.i\JJ'!'!iQFl'I'lES (1) To qualify for reimburse-
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ment under 50-51-303, MCA, the local board ot health must 
either enter into a written, signed cooperative agreement 
with the department that establishes the duties and responsi­
bi I ities of the local board of health and the department 
consistent with this subchapter, or meet each of the follow­
ing requirements: 

(a) Same as proposed. 
(b) The local board ot health must ensure that the 

following are done by the local health officer, sanitarian, 
or sanitarian-in-training: 

( i)- ( i v) Same as proposed. 
( •) Quarterly leea 1 beard·-inspeet ieft-l'ttflti-·-a-eeetH'H:--ba l­

ance reports are sent te the Elepartment -w-ithin 3(}-Elays---J"o±­
lewin<J the elese- el" eaeh quarter ef the t iaecr1c--ye;w-.-

(2) Same as proposed. 

RULE JLllL .. __Ll_§_,_l_Q_,J!l§L INSPECTIONS Same as proposed. 

RULE IX _(16.10.8!.2} MINIMUM P]";_l{fQ_f(MANC]O: __ REOU!l<EMl':NT:;i 
fillL.LQCAL. fiEALTH AUTHORITIES (1) To qualify for reimburse­
ment under 50-0>2-302, MCA, the local board of health must 
either enter into a written, signed cooperative agreement 
with the department that establishes the duties and responsi­
bilities of the local board of health and the depat·tment 
consistent with this subchapter, or meet each of the follow­
ing requirements: 

(a)-(c) Same as proposed. 
{at- Quarterly leeal- board iftSpeetiott l'UHd -aee<Ott>flt--l>a-l­

anee- reports -aFe--·5eftt- to tl'le departmeAt---wi-tH-ill- ~fl d<>ys tol­
lowiA<J tl'le elese- of eaeh f1tt<ri"-t~~ .. ·F-i-seal .. year. 

(2) Same as proposed. 

RULE X (16.10.9131 INSPECTIONS Same as proposed. 

RULE XI ( 16. 10.914) MINIMUM PERFORMANCE __ ,,F..f;Q!HF..t;Mf;!:l'!'t' 
fOR LOCAL REGULATORY AUTHORITIES (1) To qualify for reim­
bursement under 50-52-302, MCA, the local board of health 
must either enter into a written, signed cooperative agree­
ment with the department that establishes the duties and 
responsibilities of the local board of health and the depart­
ment consistent with this subchapter, or meet each of the 
following requirements: 

(a)-(c) Same as proposed. 
-ft'l+--·QHarterly local eeara iASJ9eeLieft· tuntl-<>eet>ufl~ w1-

anee rel'o£-t=s----iH'e- sent te tl'le EleJ9artmeRt---wi-tfii-fl~--<ia)""--f<e>l­
~~~he-e4~se of each quarter-~·~seal-year~ 

(2) Same as proposed. 

16.10.1311 INSPECTIONS (1) 'FH-e-h>ea! -heitl-tft- -t>H iee~', 
t:tr----rt---=;-~;~~-att"----e-r::---saFtit.;rian i~-i-Ftift(J----e-m~!-ey-eti or- t.~ot1-
t raetetl--ffy-- U><> -+eerr+--tieartl---~t--hea }~ .. 1'1-,--.. fltust. eofl<luet rlnnu,, ll y 
at· .Je<tst o<>e- fu!J- .. -{-aeihtcy---im•f>CetiBH-·rtfi6--ette erl+ieal peint 
tfisf>eetoieH tt!-.. -eaeh \1'/henev~r._!!___lQca !_ QQ<!I:cl 9! . l!~<!H!1 s:or"!lJ'o'! '; 
the. l!lliQQ!Ct_i9_11§Jegui red___Qy__::\Q::-5.}--:l_Q~L MClL -· Ql i'l Qubll~' :,;..., i m-
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ming_-2QQl __ QJ: public bathing place operated year-round ftflti 
wi~iR- ~--lBeal board's jHrisdie~ieR, erteHriREJ , it must 
ellslJX~ that at least one inspection eeetH'S is conducted every 
6 months-,------a-REI-~ leas~ eRe fHll faei 1 i~y irtsf!eet:ieR aRRHa lly 
et'----eacll-H-< .. "asonal --~H-e bat:l\iREJ plaee witchiR t:l\at: jHrisdie 
t:i-en Qy __ thg_ !_qc~l )l_ggltll_ officer, or a sanitarian or sanitar­
ian- in-tx_a iDlD9 employed or contracted with the local board 
of hea!~ll· In addition, the foregoing individuals and a des­
ignated representative of the department are authorized to 
conduct the inspect ions as deemed necessary to insure com­
pliance with the provisions of this subchapter. 

RULE XII (16.10.1312) MINIMUM PERFORMANCE REQUIREMENTS 
f_QR__1_Q~!> REGULATORY AUTHORITIES ( 1) To qualify for reim­
bursement under 50-53-218, MCA, the local board of health 
must either enter into a written, signed cooperative agree­
ment with the department that establishes the duties and 
responsibilities of the local board of health and the depart­
ment consistent with this subchapter, or meet each of the 
following requirements: 

(a) Same as proposed. 
(b) The local board of health must ensure that the 

following are done by the local health officer, sanitarian, 
or snnitari~n~in~training: 

(i)-(iv) same as proposed. 
-t-v+--Qua....t.ef'-1-y loeal beard iRepee~ieR hmd aeemmtc bal 

artee-i"''f'<'rt:s---are- seRt: teo tcl\e departcmeR~ wi~hiR 39 days fel 
lBw _i-fl<t----t:fte---e-lBSe· -64'- eael\ f4HBI"t:er ef ~he t i seal } ear. 

(2) Same as proposed. 

RYkE -~X_1 __ l_l_ __ (16. 10.1531) MINIMUM PERFORMANCE REOUIRE-
MENT§ __ _fQR !,.Q~A!,_ HEALTH AUTHORITIES (1) To qualify for reim­
bursement under 50-53-218, MCA, the local board of health 
must either enter into a written, signed cooperative agree­
ment with the department that establishes the duties and 
responsibilities of the local board of health and the depart­
ment consistent with this subchapter, or meet each of the 
following requirements: 

(a) same as proposed. 
(b) The I oca I board of hea 1 th must ensure that the 

following are done by the local health officer, sanitarian, 
or sanitarian-in-training: 

(i)-(iv) Same as proposed. 
f-v)-----~uarte..±y loeal board iRspee~ieR hJRel aeeeHR~ eal 

illlfl€>---f'-epflf'-tcs--iH'B--sef\t,-- t:B tile B€j'lartmeRt Witllifl 39 dayS fOl 
-lew i nq t.he --e-l <>50- -ef--eae& quartcer of ~1\e "-f-i-se;H.-ye-a-t"-r 

(2) Same as proposed. 

1. The Department has thoroughly considered all com-
mentary received. If an amendment was made based upon com­
ment and that amRndment was relevant to another rule as well, 
a parallel change was also made in the latter. 

One person commented that this sec-
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tion should be revised to require the state to cover those 
inspections in counties without a local sanitarian. 

Four people commented that the language "at least once 
every 6 months" should be modified to "twice per year" or 
"two times every 12 months" to provide needed flexibility in 
inspection scheduling. 

One person commented that we should be working towards 
uni fermi ty of inspections and allowing modified agreements 
counters that goal. 

One person commented that requiring additional inspec­
tions to be performed as often as necessary is too costly, 
and no one is ever in complete compliance. 

Response: The Department has reviewed the first comment, and 
notes that the reason for amending this inspection rule is to 
conform it with the minimum performance standards rules which 
are being promulgated. Therefore, the Department does not 
believe revising this language is required. 

The Department agrees with the second comment and has 
amended this rule, as well as other similar rules, according­
ly. 

The Department notes the third comment, but disagrees 
that modified agreements should not be allowed, as this pro­
vides local programs with needed flexibility. 

The Department notes that the fourth comment is directed 
at existing rule language and, upon review, believes the same 
is appropriate and should not be repealed. The purpose of 
this rule is to assure compliance with public health laws 
while allowing each local program discretion with each indi­
vidual establishment. 

Coml]len~Q., 10.239 ( 3): One person commented that citing 
each and every violation by rule number is cumbersome and 
time consuming and suggested that the inspection form could 
be altered to indicate corresponding rules, at least in the 
case of critical item violations. 

RespQnse: The Department agrees and has amended the ru I e 
accordingly. 

Comment_~ _ ___lh:!JL239(6_}_: Nine people commented th,lt this 
requirement should be deleted. ·rhe rea:o.;oning varied from 
"most counties already attempt to do this, but it should not 
be required, as some single sanitarian departments may try to 
find ways to justify not marking a four or five point it~m to 
avoid the mandated 10 day relnspection" to "this could <h:>ubJo 
the number of required inspections" to "counties with part­
time sanitarians would have trouble meeting this." 

Respof!se: The Department agrees and has amended the ru I e 
accordingly to remove the ten day reinspection mandate. 

c:'Qfll!l!~llt --= _B~!L&._J ( U--L<1l; One person commented that a spec it i <' 
numi.Jer· of houcs or •1 specific standard sltou ld ue rcqll i n·d. 
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Also, training by other agencies should be allowed, as the 
Department does not have adequate staff to provide training 
and standardization on an individual basis, and obtaining 
training is expensive. 

!l<?.fiPQnse: The Department has carefully considered this com­
ment but does not wish to include a minimum amount of train­
ing. The intent is not to limit the training to any one area 
or to one specific type of training (i.e., classroom) but to 
a!low each person a broader range of training opportunities. 
The Department will reevaluate this requirement as programs 
progress to see if requiring a specific number of hours is 
warranted. 

Comment . RUL!Ll(ll Cbl Cvil: Four people commented that this 
requirement needs to be deleted; it has never been required 
in the past and there is no justifiable reason to begin re­
quiring it now. Because we are reimbursed only once a year, 
there are no balances to report each quarter. This comment 
applies to the other standards as well. 

Rg~ponsg: The Department has reviewed these comments and has 
amended the rule accordingly. Amendment to similar language 
in the performance standards has also been made. However, 
the department still believes some method must be in place to 
track program accountability and alternative language will be 
proposed at a later date. 

s;:omJ!!!~!.!L= ... .R\JI,.!';_l( ;u: Three people commented that the Depart­
ment should not have sole authority for determining how much 
funding is withheld. This section should be amended to read 
"in an amount to be jointly determined by the department and 
local health board, health officer, or sanitarian." This 
applies to the other standards, as well. 

One person questioned whether a failure to inspect one 
pool could result in the withholding of food establishment 
money. 

B<:>§pgnsg: The Department has reviewed these comments but 
disagrees that it should be amended. The Department always 
attempts to negotiate the amount of reimbursement to be made 
with the local board; however, statutorily, the Department 
has been given the authority to determine standards to be met 
nnd reimbursement to be made. Therefore, if an agreement 
cannot be made, the Department is the entity with the author­
ity to determine reimbursement amounts. 

As to the second comment, the Department notes that each 
program is separate from the others and the failure to in­
spect a pool would not result in the withholding of food 
establishment funds. 

<:;Qmm_gnL _-___ B\JJ..L~_l_li.L.lll.iU: Two people commented that this 
requirement should be deleted until the new food code is 
adopted. The department should not incorporate requirements 
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and policies which are part of the new toad code without 
adopting the appropriate parts of the code, and "hazard anal­
ysis critical control point (HACCP)" is not otherwise defined 
in any DHES regulation. 

Response: The Department agrees and has amended the rules 
accordingly to delete the HACCP reference. 

Comment . RULE IV: One person commented that this rule 
should be deleted because there is no public health need to 
inspect vending machines and their locations, and few, if 
any, local departments do this. Warehouses where products 
are stored are inspected, but there is not time to inspect 
every vending machine twice a year. 

One person questioned whether pop machines must be in­
spected. 

Response: The Department has reviewed this comment and notes 
that§ 50-50-102(7), MCA, specifically includes food or drink 
vending machines within the definition of food service estab­
lishment, with the exception of "vending machines which sell 
or serve only packaged nonperishable foods in their unbroken 
original containers.•• Therefore, these machines are required 
to be inspected by statute and the rule has not been deleted. 

As for the second comment, the Department notes that pop 
machines selling only soda in its unbroken original container 
are statutorily excluded from the definition of food service 
establishment and, thus, inspection. 

Comment -. RULE. V: One person commented that this rule needs 
to be deleted. There is no public health need to inspect 
vending machines and their locations, and few, if any, local 
departments do this. Warehouses where product,; are stored 
are inspected, but there is not time to inspect every vending 
machine twice a year. 

Response: 
clines to 
above. 

The Department has reviewed this 
delete the rule for the reasons 

comment but de~ 

stated direct 1 y 

Comment 16.10.633: 
implementi~-ection, 
MCA. 

One person commented that the cited 
50-51-305, MCA, should be 50-'>l-303, 

B_g§.f)QillHi~.~ The depart.ment agrees and has amended the rule 
accordingly. 

CojllmenL.:: JillLJ:; VliJllLal.: One person commented that then' is 
little need to require traininq in public accommodations, 
especially with limited state staff. It is more appropriate 
to concentrate on developing training and educational mrtter·i­
als in food service and swimming pools where a much <Jreater· 
public health risk exists. 
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Response: The Department has reviewed this comment but be­
lieves that some training is appropriate. Such training is 
not 1 imited to staff field visits but also allows written 
materials or video. As changes occur in programs, training 
is needed so local personnel carrying out those programs can 
be informed and kept up-to-date. 

~omm.§mt. 16.10.1311(1): Two people commented that this 
should be prefaced "If the department and a local board of 
health enter into a cooperative agreement pursuant to MCA 
S0-5J-209" because the rules cannot supersede the clear in­
tent of the legislature to allow local boards of health to 
conduct these inspections as an option, not a requirement 
(see§§ S0-53-209/218, MCA). 

One person also commented that the requirement for a 
second pool or spa inspection should be deleted because there 
is no evidence that the number of inspections for pools and 
spas is based on a proven need, making the requirement arbi­
tr,.ry. 

B!:!.§!lQn_>;_g: As to the first comment, the Department acknowl­
edged that 50-5)-209, MCA, states when a local board of 
health is responsible for inspections and, since the Montana 
Administrative Procedure Act precludes unnecessary repetition 
in a rule of statutory language, the department deleted the 
repetitious language. 

As to the second comment, the Department notes that S 
50-53-209, MCA, specifically requires a second inspection for 
a pool or spa open year-round and therefore declines to de­
lete this rule. 

t;;;~n.~.1!.! ... £QID.!!!g_nts on the Rules: 
One person commented that DHES must be accountable to 

local health authorities and must provide regular training if 
these programs are to grow and stay consistent with current 
public health practices and to become more standardized in 
inspections. 

One person questioned why an administrative rule hearing 
is sufficient to change these rules. 

One person commented that it appears in some cases con­
tracted sanitarians are included in the list of those who may 
conduct an inspection and sometimes this group is omitted. 
Please be certain that the intent of the rules, to include 
contract sanitarians, is clearly stated. 

On~ p8rson commented that the rule changes seem general~ 
ly appropriate and flexible enough to serve the needs of 
local departments. 

one person commented that the state should assume more 
responsibility, and questioned how much liability local 
hPalth programs have when they administer state programs by 
state standards and rules but the local boards have to do all 
the inspections and assume responsibility and liabilities. 

One person noted that he likes modified programs on some 
establishments because those that se 11 candy bars and pop 
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don't need to be inspected as frequently, and the time spent 
checking these places would be more wisely invested in places 
with potential for hazards. The inspection programs are fine 
the way they are and the commenter would like the contra~t to 
reflect that. 

Response: As to the first comment, the Department notes that 
it has taken on the responsibility of providing training for 
inspections in order to keep all programs current with na­
tional standards as well as to become more standardized. 

As to the second comment, the Department notes that 
these are administrative rules which are subje~t to the Mon­
tana Administrative Procedure Act, §§ 2-4-101, et seq., MCA. 
The Act has been followed in all aspects of this rulemaking 
process. 

As to the third comment, the Department states that no 
distinction has been made or is intended between sanitarians 
and contract sanitarians, both of which act as an agent of 
the appropriate regulatory authority in carrying out the 
responsibilities of these rules. 

The Department notes the fourth comment and appreciates 
the same. 

As to the fifth comment, the Department notes that it is 
statutorily mandated to establish rules governing the various 
types of establishments, which it has done. The Department 
is not in a position to respond to the concern regarding the 
liability issue because it is carrying out a statutorily-man­
dated duty. 

As to the sixth comment, the Department notes that it 
has provided for modified agreements which will allow this 
desired flexibility. 

/':: :!:{£/? ~· ;/ 
~~~olrector __ _ 

Certified to the Secretary of State _ _Q!;_tober_;l_!_,_ . .l~_2.i_. 

Reviewed by: 

~t!.(jy 
E eanor Park 
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BEFORE THE DEPARTMENT OF LABOR AND INDUSTRY 
OF THE STATE OF MONTANA 

In the matter of the 
amendment of rules related to 
unemployment insurance benefit) 
eligibility ) 

CORRECTED NOTICE OF AMENDMENT 
OF ARM 24.11.464 

TO ALL INTERESTED PERSONS: 

1. On October 27, 1994, the Department published notice 
at pages 2835 to 2841 of the Montana Administrative Register, 
Issue No. 20, amending the above-captioned rule. 

2. The notice of amendment incorrectly included the term 
"claimant" in the portion of ARM 24.11.464 (1) (e) (i) (B) defining 
"reasonable assurance", when the proper word should have been 
"employee". The correct rule amendment reads as follows: 

24.11.464 BENEFITS BASED ON SERVICES IN EDUCATIONAL 
INSTITUTIONS AND EDUCATIONAL SERVICE AGENCIES 

(1) (a) through (e) (i) (A) Remains the same. 
(B) the circumstances under which the elaiffiaHt EMPLOYEE 

would be employed are within the control of the employer or the 
employer· can provide evidence that the employee would normally 
or customarily perform services under similar circumstances in 
the following academic year or term; or 

(ii) Remains the same. 
(f) Remains the same. 
(2) through (6) Remains the same. 

AUTH: Sec. 39-51·301, 39-51-302, MCA 
IMP: Sec. 39·51-2108, MCA 

-;})A.<, -CO II. 4J/-: 
David A. Scott 
Rule Reviewer 

Laur1e E anger, mm1ss1oner 
DEPARTMENT OF LABOR & INDUSTRY 

Certified to the Secretary of State: October 31, 1994. 
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BEFORE THE DEPARTMENT OF STATE LANDS 
AHD THE BOARD OF LAND COMMISSIONERS 

OF THE STATE OF MONTANA 

In the aatter of the adoption of 
new Rules I through XXV, the 
repeal of ARM 26.4.101, and the 
aaendaent of ARM 26.4.102, 
26.4.103, 26.4.104, and 26.4.105, 
all pertaining to requlation of 
hard rock aining or exploration. 

NOTICE OF ADOPTION 
AHD AMENDMENT 

1. on July 21, 1994, the Board of Land commiseioners and 
the Departaent of State Lands published notice of proposed 
adoption of new Rules I through XXV, aaendaent of ARM 26.4.102, 
26.4.103, 26.4.104, and 26.4.105, and repeal of ARM 26.4.101, 
all pertaining to regulation of hard rock mining or exploration, 
at page 1956 of the 1994 Montana Administrative Register, Issue 
No. 14. 

2. The agency has adopted Rule I (26.4.107A), Rule III 
(26.4.107C), Rule IV (26.4.1070), Rule V (26.4.107E), Rule VI 
(26.4.107F), Rule VII (26.4.107G), Rule VIII (26.4.107K), Rule 
XII (26.4.1070), Rule XIII (26.4.107P), Rule XIV (26.4.1070), 
Rule XV (26.4.107T), Rule XVI (26.4.107U), Rule XVII 
(26.4.107V), Rule XVIII (26.4.107W), Rule XIX (26.4.107X), Rule 
XX (26.4.107¥), Rule XXI (26.4.107Z), Rule XXII (26.4.101A), 
Rule XXIV (26.4.104A), and Rule XXV (26.4.105A) as proposed. 

3. The agency has amended ARM 26.4.102 and 26.4.104 as 
proposed. 

4. The agency has repealed ARM 26.4.101 as proposed. 

5. The agency has adopted Rule II (26.4.1078), Rule IX 
(26,4,107L), Rule X (26.4.107M), Rule XI (26.4.107N), and Rule 
XXIII (26.4.101B) with the following modifications: 

RULE II !26.4.10781 AMNUAL REPORT 
(1) through (13) saae a& proposed. 
(14) If a peraittee fails to file an annual report within 

30 days of receipt of a notice pursuant to ~ Llll. the de­
partaent shall suepend the permit. 
AUTH: Sec. 82-4-321, MCA 
IMP: Seca. 82-4-335, 336, 337, 338, 339, and 362, MCA 

RULE IX (26.4.107LI INSPECTIONS: RESPONSE TO CITIZEN 
COKPLAIMTS 

(1) Any person aay request an inspection by the department 
of any operation by furnishing the department with a siqned 
stateaent, or an oral report followed by a signed statement, 
giving the departaent reason to believe that there exists a 
violation of the Act, the rules adopted pursuant thereto, or the 
perait or that there exists a condition or practice that creates 
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an i .. inent danger to the public or that ia cauaing or can be 
reaaonably expected to cauae a aignificant, i .. inent 
environaental hara to land, air, or water reaourcea. The 
atateaent auat identify the baaia for the allegation or provide 
corroborating evidence. The atateaent auat be placed in the 
peraittee' a file and beco .. a a part of the peraanent record. 
The identity of the peraon aupplying inforaation to the depart­
.. nt auat reaain confidential with the departaent, if requeated 
by that peraon. 

(2) and (l) aaae aa propoaed. 
AUTH: Sec. 82-4-321, MCA 
IMP: seca. 82-4-337 and 354, MCA; Article II sec. 9, MONT 
CONST 

RULE X ( 2 6. 4, 107M! EHFOBCI!!MENT: PROCESSING OF VIOLATIONS 
AND PeNALTIES 

(1) Except aa provided in (51. the 9he departaent ahall 
iaaue a notice of noncoapliance, by certified aail, if a viola­
tion of the Act, thia chapter, or the perait, licenae, or 
excluaion is identified aa a reault of any inapection. The 
notice shall state that: 

(a) the alleged violator, aay, by filing a responae within 
JO days of receipt of the notice, provide facta to be conaidered 
in further aasesaing whether a violation occurred and in aaaeaa­
ing the penalty; and 

(b) by filing a written request within 30 days of receipt 
of the notice, the alleged violator aay obtain an inforaal 
conference on the issues of whether the alleged violation oc­
curred or whether the abateaent ia reasonable, or both. 

(2) through (4) aaae as proposed. 
(51 Wbenever an authorized representative of the 

departaent observet a minor violation that clearly do., not 
repre&ent a potential hara to public health. public safety. or 
the environment and clearly does not iapair a4ainistration of 
the act or this aubchapter. the representative may issue a 10-
doy notice to the penon. The notice aust d.,cribe the 
violation and how the violation can bl corrected. If. within 10 
daya. the peraon providea the departaent with docuaentotion tbat 
the violation baa b@en cornct!ld. tbe departunt aball waiye the 
iapolition of penalty, If tbe venon do .. not proyide that 
docuaentation within 10 d•YI· the departunt ahall i11ue a 
notice of noncompliance purauant to (11, 
AUTH: Sec. 82-4-321, MCA 
IMP: Sees. 82-4-337 and 339, MCA 

RULE XI (26.4.107NI EijFORCEKEUT: ABATEKEUT OF VIOLATIONS 
AND PERMIT SUSPENSION 

(1) through (4) saae as proposed, 
AUTH: Sec, 82-4-321, MCA 
IMP: Sees. 82-4-357, 361, and 362, MCA 

BULE XXIII (26,4.10181 DEFINITIONS As used in the Act and 
thia subchapter, the following definition• apply. 

(1) through (18) saae aa propoaed. 
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(19) "Reclaaation• aeana the return of l~nds disturbed by 
aininq or aining-related activities to an approved poataining 
land use which has stability and utility comparable to that of 
the preaininq landscape except for rock faces and open pita 
which aay not be feasible to reclaim to this standard. ~ 
rgck faces And oPen pits must b9 reclaimed in accordance with 
82-4 336. MCA. The tara •reclaaation" doea not mean raatoring 
the landscape to its pre-mining condition. Reclamation, where 
appropriate, aay include but ie not limited to neutralizing 
cyanide or other proceeeing cheaicals; closure activitiee for 
heape, waste rock diUips, and tailing impoundments; closure 
activities for eurface openings; grading, soiling and ravegatat­
inq disturbed lands; salvage of building•; other steps necessary 
to assure long-tera compliance with Title 75, Chapter 2 and 5; 
and other steps necaeeary to protect public health and safety at 
closure. 

(20) through (24) saae as proposed. 
AUTH: Sec, 82-4-321, MCA 
IMP: Sacs. 82-4-303 1 305 1 309, 310, ana 331(2), MCA 

6. The agency has adopted the amendments to ARM 26.4.103 
and 26.4.105 with the following aodifications: 

26.4.103 EXPLQRATION CTEMPQRABYl RQADS 
(1) through (8) eame as proposed. 
(9) Trees and vegetation may be cleared for only the 

essential width necessary to maintain soil stability and to 
serve traffic needs. Trees must be felled prior to road con­
struction. When ddeslgpes are 15 percent CB, 5 degrees! gr 
lese, trees and gther vegetative debris frgm clearing gperatigns 
aust be completely disposed of.::::ff &tockpiled at specitied 
areas. OR USED AS A SEDIMENT FILTER BELQW THE RQAD CQT. Wben 
sideslopes are steeper tban 15 percent C8.5 degrees\. treat and 
vegetative dabrit tholl be piled neatly bllow and Parallel to 
the toe of the fill. 

(10) same as propoaed. 
(11) Adequate diagonal drainage barriers Ci.e. water bars. 

DRAIN DIPS OR. SIMILARLY EFFECIIVE FEATURES\ 1 epen t;epe ef Kelly 
..,_ must be placed at the following apecified intervals: 

Grade Pereen\Cll Maximum SDacing Cfeetl 
0 - 2 200 
3 - 8 150 
9 -12 80 

(12) aaaa as propoaad. 
AUTH: Sec. 82-4-321 1 MCA 
IMP: Sect. 82-4-302, 332, and 336, MCA 

26 I •• 105 ftl\!tiili'fNI'H!N RECLAMATION REQUIREMENTS EXPLORA-
I1Wi 

(1) through (3) aame •• proposed. 
1Jl Drill sites constructed by the licenaee must be re­

turned to A STABLE QONFIGURATION THAT APPBQXIMATES the original 
contour to the extent DOstible. Wbere the deportment determines 
that this is not possible. compacted surfaces must be ripped or 

Montana Admin1strative Register Jl-11/I0/~4 



-2955-

otheryiae loosened and appropriate drainage auat be proyided. 
Thi1 requireMent aaY bl waiyed by the departaant if the 
landowner reque1t1 in writing tbat the drill site bl left in 
place for an identified. feasible And practicable purpose. 

(5) through (13) •a .. a• propoaad. 
AUTH: Sac. 82-4-321, MCA 
IMP: Sacs. 82-4-302, 332, 355(2)(b) and 75-5-605, KCA 

7. A auaaary of co-nta objecting to or proposing 
.edification of the rules, and the agency'• responses to those 
co .. ants, are aa follows: 

COMIIDI'I' 11 It appears that the language in Rule II ( 14) 
"pursuant to (12)" should be changed to •pur1uant to {13).• 

R&IPOMBRI The correction baa been aade. 
~ 21 our priaary concern with the rules is in Rule 

IV, Perait Reviaiona. The rulea should provide a clear road aap 
of the process. In our opinion, thia particular rule does not. 
Thera should be ao .. aora specific guidance as far as reviaions 
and what constitutes a aajor or ainor aaandaent to a perait ap­
plication. Other than that, we would aubait our tastiaony in 
favor of the proposed rulaa. 

RR8Po•aa1 The definition• of •aaandaent, • •aajor 
aaandaent,• •ainor aaendaent,• and •reviaion• are contained in 
Rule XXIII. The definition• of the first three teraa are atatu­
tory. The difference between aajor and minor aaendaents hinges 
on whether there will be significant impact on the environment. 
In drafting the proposed rulea, the Department initially 
atteapted to set aore detailed criteria for aajor and ainor 
aaendaents. However, such detailed criteria required detailed 
exceptions that increased the coaplaxity of the definitions to 
an unacceptable level. The co .. ant does not 1uggaat aora 
specific criteria that Might be acceptable and none have bean 
added. 
~ J1 For clarification, the phrase •by the dapart­

aant• ahould be inserted in Rule IX{l) after "Any person aay 
request an inspection.• 

R&IPOMBRI The suggested language baa been added. 
COIIIImn' u Another classification for noncoaplianca ia 

raco ... ndad in Rule X for ainor violations. Siailar to the an­
forcaaent actiona of other agenciaa, a notice of violation could 
be is1ued during an inspection for ainor violations that do not 
threaten public health, safety, or the anvironaent. The viola­
tion would require a follow-up visit by the Departaent within 
three daya to either disMiaa the violation if it has bean cor­
rected or eacalate it to a notice of noncoMpliance. 

aaspo•sa1 The Department believes that this propoaal baa 
aerit becauae it will decrease paperwork for violations that are 
clearly ainor. However, the DepartMent staffing levels do not 
allow for follow-up inspections. Therefore, the rule haa been 
aaendad to authorize issuance of a ten-day notice and require 
the violator to provide docuMentation that the violation baa 
bean abated. In addition, the Departaent baa added •and 
suspensions• to the title in Rule XI. This makes no substantive 
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change in the rule but provides a catchphrase that more 
accurately reflects the body of the rule. 

COIIIOJft' 11 The proposed definition of "recl~taation" in 
Rule XXIII(19) fails to ca.ply with Judge Honzel'a decision • 

... ~•~ The decision to which the co..entor refers is 
the Septeaber 1, 1994, opinion of Lewis and Clark District Court 
in National Jildlife Fe4tration. et al. y. QSL. Golden Sunlight, 
CDV 92-486. In that opinion, Judge Honzel gave his opinion that 
the exclusion froa reclaaation in 82-4-336(7), NCA, ia in 
conflict with Article IX, Section 2, of the Nontanll 
Constitution, which requires reclaaation of all lands disturbed 
by the taking of natural rsaourcea. The proposed rule 
paraphr~taed the exclusion in 82-4-336(7). It baa bsen aaended 
to reference that statute. In this aanner the court's jud~ent 
and subsequent lW9ialative a .. ndaenta will be autoaatically 
incorporated into the rule. 
~ '' ARM 26.4.103(9) should be aaended to provide 

that, regardless of elope conditions, slash (unless it is exces­
sive) should be etockpiled alo09 the toe of the fill when con­
structing teaporary roads. Duri09 the life of the road, the 
slash will function as a aedi .. nt filter. During reclaaation, 
the slash should be spread over the disturbance to reduce ero­
sion, accelerate revegetlltion and discourage vehicular use of 
the area. 

a .. ~a•a Your suggestion has been incorporated. 
~ 71 When road grades are suitable, drain dips are 

often superior to water bars. Water bars on out-sloped roads in 
steep terrain can alao be dangerous for exploration personnel 
driving equipaent. Drain dips ahould therefore be considered as 
"diagonal drainage barriers• in ARM 26.4.103(11). 

a .. POMa•a Your suggestion has been incorporated. 
COIUOII'f aa The phrase •returned to the original contour to 

the extent poaaible" in ARM 26.4.105(4) for drill aitea should 
be changed to •a stable slope that approxiaatea the original 
contour to the extent possible" aa required for access roads in 
ARM 26.4.105(3). 

a .. PDM881 construction of drill sites results in a 
swelling of the aateriala voluae. In order to adjust for swell, 
contoura can only be approxi .. te. ARM 26.4.105(4) baa been 
reviaed to be conaiatent with ARM 26.4.105(3). 

Reviewed by: 

ArthUr R. CinCh 
co-iasioner 

Certified to the secretary of state October 31, 1994. 
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BEFORE THE DEPARTMENT OF STATE LANDS 
AND THE BOARD OF LAND COMMISSIONERS 

OF THE STATE OF MONTANA 

In the aatter of adoption of new 
Rules I throuqh III and aaendaent 
of ARM 26.4.301, 26.4.303, 
26.4.304, 26.4.308, 26.4.314, 
26.4.321, 26.4.404, 26.4.405, 
26.4.410, 26.4.501A, 26.4.505, 
26.4,519A, 26.4.524, 26.4.601, 
26.4.602, 26.4.603, 26.4.605, 
26.4.623, 26.4.633, 26.4.634, 
26.4.638, 26.4.639, 26.4.642, 
26.4.645, 26.4.646, 26.4.702, 
26.4.711, 26.4.721, 26.4.724, 
26.4.725, 26.4,726, 26.4.821, 
26.4.825, 26.4.924, 26.4.927, 
26.4.930, 26.4.932, 26.4.1116, 
26.4.1141, and 26.4.1212, 
pertaininq to the requlation of 
strip and underqround aininq 
for coal and uraniua. 

NOTICE OF ADOPTION 
AND AMENDMENT 

1. On Auquat 11, 1994, the Board of Land Commissioners 
and the Department of state Landa published notice of proposed 
adoption of new Rules I throuqh III and amendment of ARM 
26.4.301, 26.4.303, 26.4.304, 26.4.308, 26.4.314, 26.4.321, 
26.4.404, 26.4.405, 26.4.410, 26.4.501A, 26.4.505, 26.4.519A, 
26.4.524, 26.4.601, 26.4.602, 26.4.603, 26.4.605, 26.4.623, 
26.4.633, 26.4.634, 26.4.638, 26.4.639, 26.4.642, 26.4.645, 
26.4.646, 26.4.702, 26.4.711, 26.4.721, 26.4.724, 26.4.725, 
26.4.726, 26.4.821, 26.4.825, 26.4.924, 26.4.927, 26.4.930, 
26.4.932, 26.4.1116, 26.4.1141, and 26.4.1212, pertaininq to the 
requlation of strip and underqround mininq of coal and uranium, 
at paqe 2064 ot the 1994 Montana Administrative Reqister, Issue 
No. 15. 

2. The aqency has adopted Rule I (26.4.1116A), Rule II 
(26.4.405A), and Rule III (26.4.405B), as proposed. 

3. 
26.4.321, 
26.4.524, 
26.4.633, 
26.4.702, 
26.4.932, 

4. 

The aqency haa aaended ARM 26.4.303, 26.4.304, 
26,4,404, 26.4.405, 26.4.410 1 26.4.501A, 26.4.519A, 
26.4.601, 26.4.602, 26.4.603, 26.4.605, 26.4.623, 
26.4.638, 26.4.639, 26.4.642, 26.4.645, 26.4.646, 
26.4.711, 26.4.724, 26.4.726, 26.4.821, 26.4.927, 

26.4.1116, 26.4.1141, and 26.4.1212 as proposed. 

The aqency has not amended ARM 26.4.725. 

5. The aqency has amended ARM 26.4.301, 26.4.308, 
26.4.314, 26.4.505, 26.4.634, 26.4.721, 26.4.825, 26.4.924, and 
26.4.930 with the followinq modifications: 
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26.4,301 DEFINITIONS The following definitiona apply to 
teraa uaed in the strip and Underground Mine Reclaaation Act 
aub-chaptera 3 through 13 of thia chapter: 
Section• (1) through (77) aaae aa propoaed. 

(18• ·~ned er eon\ctlle!IM and •own• or aen'trele• aean anv 
ene er o ao .. iftl\ion of the follewine relt\ienahit•• 

fal l!eint • ••cwi\lee of a owrfeee eoel ainine oteretion! 
fltl Hoed en inatcu•n\• of ewnu•bi• ec uetint •••wri 

••••• ewnin• ef I'IIOI'tl in •••••• 1f 18 •••••n• of an an,AtJtet 
fe) MyiM an" IN!.II' xela\itMISit wbi• wi at llll I•IIOD 

eMttlJ••*•Y• 4irtajlu er indi••••l--, •• •·---•B• tt;bl Mnntr in 
ybiob on •ttlieon\, ttecejor, ec atlh•• en\iiY oendve\t etrit or 
Mnda•p•eund teal •ininw ''''''ionar er 

±di MDleae i\ it , .. ,natreied tlh•l ib• t•r••n deee ne\ in 
flo\ bo•,·o \be •»!tfterii"f! !lirea\ly or in!liree\1•,•, \t jo\lcwine 
\bt .. n=er in wbieb \b• relevoft\ peel •inint pworatipn ia pen 
d»•hd! 

fil !taint An pffioer pr jirta\or of An anli\yt 
fiil Rtine .a• oterA\•c af o ppol ainint eporA\itnl 
fHil Jto"int t!b• oi!Hilv to eeail \fte finenoial or real 

trater\\' oppale or werkin• raeaut•• ef on enli\"1 
fi~) ieint o eeneral t•c\ner in o ••r\narlftit• 
fY) Rlt•d on \be in•\•»•en\• of ewn•r•bi• •r \be ~•lint 

pee»ri\iet pi a eort•r•it en\1\y, ownin• pf roaprd 10 \braMtb 59 
••roan\ of lb• entiiYI or 

f't'i) ownina tr eon\rellint eeol \a l!!e ainej or another 
••nan !!;nder o 1••••, •»oleope or e\ber aon\roe\ and b•'lint \be 
rigb\ \1 reaeive •»eb aool of\er ainiftl or hotint AM\heri\, \a 
do\ocwine \be aonner in wbiab t!ho\ IOC••n or ono\b•r ••r•en sen 
d!l•\• \hi• opal aininw •••ration, 

Sections (78) through (118) remain the same. 

-f*9t :fi:i:i± l.l.l2l "Teat pit" meana an excavation for 
proapectinq by aeana other than drilling. Materials obtained 
fro• a teat pit are uaed for teat purpose• or fer bbo pwrpoto of 
de¥tlepin9 a .,rke\ and not for direct economic profit. 

Sections (1201 through (132) remain the same. 

tti+t 1133) •waste diapoaal structure" aeons a foeili\y 
PILE. HILL, MOUJ{D. OR OTHER SIMILAR SURfACE FQ,TYRE for tho 
disposal of underground doyeloPUnt waste or cool proce11ing 
woate outside the aine working& and tho ainod 1\i\ surfAce 
EXCAVATION area, Tbe terw does not include AN ippo~n¢ment or 
ombonkaent, 

sectiona (133) through (135) reaoin the some, except they 
are renuabared Sectiona ~ lllil through ~ ill§l. 
(AUTH: Sec. 82-4-204, 205, MCA; IHf, Sec. 82-4-203, MCA.) 

26,4,308 OPERATIONS PLAN Each application must contain o 
description of the aining operations proposed to be conducted 
during the life of the aine within the propoaod mine plan area, 
including at a ainiaua, tho following: 

(1) reaains tho same. 
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(2) a narrative, with appropriate croas sections. design 
¢rawinga •nd other apecificationa aufticient to demonatrate com­
Pliance yith ARM 26.4.609. explaining the conetruction, 
aodification, uae, aaintenance, and removal of the following 
facilitiee (unleaa retention of euch facilities is neceaaary for 
poetaining land uee as epacified in ARM 26.4.762): 

(a) through tet ldl aaae ae propoaed. 
(et •ina feeili~ieer 
tft .L.Il. othtr eupport facilities as designated in ARM 

26.4.609: 
tft fit 1l1 water and air pollution control facilitiee; and 
ftt fbi 1Gl any additional information the department deeme 

uaetuh·l. 
(3) through (5) same ae proposed. 

(AUTH: Sec. 82-4-204, 205, MCA; lHf, Sec. 82-4-222, MCA.) 

26,4.314 PLAN FOR PRQTECTION OF THE HYDRQLQGIC DALANCE 
(1) through (4) saae ae proposed. 
(5) The departaent &hall provide an assessment of the 

p••-•-le cumulative hydrologic iapacts of the propoeed operation 
and all anticipated aining upon surface and groundwater systems 
in the cumulative iapact area. The cumulative hydrologic impact 
aaaeeeaent aust be sufficient to determine, for purposes of a 
perait deciaion, whether the propoaed operation has been 
de&igned to prevent aaterial daaage to the hydrologic balance 
outaide the permit area. The department may allow the applicant 
to aubait data and analyses relevant to the cumulative 
hydrologic iapact asaeasment with the permit application. 
(AUTH: Sec. 82-4-204, 205, MCA; ~. Sec. 82-4-222, MCA.) 

26 I 4. 505 BQRIAL AHD TREATMENT OF HASTE MATERIALS 
(1) and (2) eaae aa proposed. 
Ill Wee~ee no~ H ho!lle!l ar een'+"eye!l ond eloeed fer final 

alag-ptn\ in a z•n\rolled TAnner \a! 
fa) pinipilt adverse tffet\z of leoebote ond D!lrfoee voter 

rttnaff on gvlaee aft!i •r•MIMiwt\Br 11111H;o.o and t\tooU\•r• 
Eltl ene11re •sa e\Atpili~r and are•.•en\ EASe z•"•zent d!lrint 

aftd al\zr oone~r!l•\itnr 
fa) engve \hi\ \be final dilpeaol fooili\\' io D!litatple 

fer r••laMUeo eM rrfeaehtion e ... otitple wi\b \be n0\!11'01 
RMrr•Mndinwg ond \he oppreved peg\zinint land "''' 

fdl ne\ are•\• a •Mtllia boaord• and 
fe) , .. , ... "' •••••'''"' 
Ul 'fbe !lhaeeol foelliV eboll tpe deoiane!l M&ina e!lrront. 

•ndent onlineodnt proaM:a" oM llftoH peat! ,., .. !leaian erlt!eria 
tajo-liebed tpu \be dOIOI'\Mift\ A palifie!l J:'9liljered l!!'lfll 
aienol gntineer, ••porieneed in \he dae!wn of gipilar 
toeHiUea l!ball eerdh• \be deaian ef \be foeili\" The 
feeilit~ gboll pe deaigned \a 1\\oin o piniM!IE long terz 5\A\ie 
gotej .. foetor of L s, eJCeep\ tho\ waste diapeaed ef in the aine 
verkinaa ar e!Ceo•.•oUen Mila\ attain a len• tena atat!e llfl\y 
foe\er of 1.a 'fbe fa!lndetipn •BM\Ztn\a 8MB\ De ejotple \t"dPc 
all eondi\ieng of eenatr!ls\ian 1 

(51 S!lffipient fe!lndoUen in't'esUaoUene. as well os on't' 
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n•••••••v 1•-•••\••;- \te\iM •« 11Mft4a\ien M\ol'ial, •M•\ 1M 
taxfamat in extar \a ••\•nina tan• •••i•n raftirM9n\e fee 
,,.....,..,ian •••ltil!,y. lfl• tNl"••• ef \he ltMJ114••ion oan4i,!ona 
••41 \•k• 4n1te eentidaraUen M• •lf••i of •••r•r•llll4 win• 
yar!tinte, U aw.•, non t.ha a1tt!tUUu e( Wt• t!•petol (oailij..,, 

(6) throu9h (9) •a- ae propoeed, but renuaberad (3) 
through (6). 

ftitl?l If any txaaination or inepection diecloaee that a 
potential h&zard •xiete at a vaata diapoeal foeilitlr SITE. tb• 
daparta.nt •uat bt infgraed prgaptly of tb• fin4inq •n4 of the 
,.,rqency procf4uraa foraylatt4 for public prgtaction an4 
raudiol action. It adequate procadyr•• caMQt bt foraul•tt4 or 
i.pl ... ntt4. tba daparta.nt au•t bt notifild lWifdiataly. Tb• 
depart.ent thall than notify tbe appropriate agenci•• tbat other 
,.,rgency Dtocedyrel ora rtqyirt4 to protect tb• pyhlic. 

(11) eau a• propoe-.1, but renUMber-.! (8). 
(AUTH: Sac. 8~-4-~04, 205, MCA; Ill, Sac. 82-4-231, MCA,) 

26.4.634 RECLAMATION Of DRAINAGES 
(1) aau •• propoe-.1. 
(2) At leaet 1~0 day• prior to reclaaation of a eitnif 

~ drainaCJ• •• te .... in .. in eene~l•aeien vi\ft ant •••~irint 
eppre~l ~~ \fte dapaxe.an1t 1 channel depicted on the poat•ininq 
vaino .. TOPQGRAfHIC UP· •• Wte.e ftAMOll indhehd ,. \be 
qeroter lip)• \he jepu\Meni, the operator ahall, UNLESS THE 
QEPABTMEHT IN WRITING EXEMPTS ALL OR PORTIONS OF THE QRAIHAGB 
CHANNEL FRQM THIS BEOUIREMEUT, aubait to the departaent detailed 
deaiqne for the drainaqe cbannel or any aodification• froa the 
approved deeiqn based on sound qeoaorphic and enqineerinq 
principlea. Thtse deaiCJnt •uat be certified by a qualified 
r•CJietered profeeeional enqineer -e'4int. and au•t uet the 
perforaanoe etandarde and applicable deaiqn criteria eat by 
theee rulea. Theee dteiqne MUtt repreeent the etate-of-the-art 
in reconetruction of qeoworphically etable channela and 1u1t be 
approved by the departMent before construction beqinl. The 
operator ehall notify the departaent when conetruction beqine. 
The reqrad-.1 draina9e cbonnel aust not be retailed or 1eed..S 
until it is inepected and approved by the departMent. 

(3) and (4) eaae aa proposed. 
(AUTH: Sec. 8~-4-~04, MCA; IKf, Stc. 82-4-231, MCA.) 

~6.4 1 721 ERADICATION OF RILLS AND GULLIES 
(l) and (~) eo•e ae propoeed. 
1ll If reclaiaed areas have experienced extensive rill or 

gylly erosion. THE P:£PARTM£NT MAY REQUIRE subaittol of o plan of 
aitigotion for IUCh featurtl \he •••• , ... e, .. , r•tMifl for AND 
deportment opproyal prior to iapleaentation gf repair york, 
(AUTH: Sec. 8~-4-204, MCA; }Mf, Sec. 82-4-233, ~35, MCA.) 

26,4.825 AMTEBNATE RECLAMAtiON: AUTEBNATE REVEGETATION 
(l) throuqh (3) 111e as proposed. 
(4)(o) If an area i• proposed for special use pasture er 

&.~land oftsr dieturbonce, the area aust hove o history of bainq 
utilized for special use paeture or ttayland cropland for at 
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leaat 5 yeara prior to operator leaae, purchaae or control. The 
depert.ent aay allow deviation• of the propoaed poetaining 
location fro• the exact pr .. ining location of the apecial uae 
paature •• l!layl:aR• QR CBOPLAND whenever the applicant 
deaonatratea that the propoaed location ia aore appropriate for 
the approved poataininq land uae and ia in an area in which the 
poataininq landacape ia aore conducive to eatabliahaent of thia 
alternate uae. 

(b) and (c) aaae aa propoaed. 
(5) and (6) .... aa propoaed. 

(AUTH: Sec. 82-4-204, 205, MCA; ~. Sec. 82-4-233, MCA.) 

2 6. 4 • 92 4 PISPOSAL OF UlfPEBGRQUHP DEVELOPMENT WASTE i 
GENERAL REQUIBEMENTS 

(1) throuqh 1201 aaae aa propoaed. 
C21l pispo .. l of underground waste iR ~he ai~tell eo~ 

avfaH ana BX INCORPQRATION IHTQ SPQILS BACJ(flLL OF EXCAVATION 
ARIAS auat bl in accordance with aectiona 3 AMP 20 \brooab 6, 1, 
9 1 AM 1iil \hPBIIIIt 19 Of this rule 1 IMetlj \hA\ A l:ODI \eftl 
'''''• •••••·· faeiec of 1, l •M•i 1M ootliayed. 
(AUTH: Sec. 12-4-204, 205, and 231(10)(h), MCA; ~.Sec. 12-4-
227, 231, 232, and 233, MCA.) 

26.4.930 PLACEMENT AMP DlSPQSAL OF COAL PRocESSING WASTE: 
SPECIAL APPLICATION REQUIREKENTS 

(1) and (2) saae aa propoaed. 
C3l If the application includes a proposal to impound coal 

progesaing waste. the following is required: 
Cal deliqu information ANP IMPQUlfPMEHT OPERATION that 

meets tb• reguiraaants of ARM 26.4,505f+tC5l; 
(b) throuqb (d) saae aa proposed. 

(AUTH: Sec. 12-4-204, 205, and 231, MCA; IHf, Sac. 12-4-222, 
MCA.) 

6. A summary of co .. ents objecting to or proposing 
modification of the rules, and the agency's responses to those 
co ... nts, are as followa: 

GDDAL COIOIBII'1'8 

C~ 11 In reference to the performance standards and 
environaental protection standards a co.-ent questions bow the 
operator knows what standards to meet and how the department 
peraonnel know what to enforce. Further the commentor is not 
pleased with the cross-referencing of rules throughout the regu­
latory provisions. 

RUPOM8•1 It is certainly the case that the coal and 
uraniua requlatory provisions are complex. Any prudent operator 
will have staff available to track the regulatory provisions so 
that the operator's mine is in compliance with the law and 
regulations. Likewise, the Coal and Uranium Bureau must 
maintain a qualified staff of professionals capable of analyzing 
mining applications and monitoring, inspecting and enforcinq 
those same provisions. This is accomplished through the work of 
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an inter-diaciplinary ataff, aaintenance of detailed 
coaputerized tracking ayateaa, frequent on-aite aine inapectiona 
and an active and atrinqent enforceaent proqraa. 

~ 21 A co .. ent waa aade that the regulatory provi­
aiona now contain definition• of •aaterial daaagea• and •hydro­
logic balance• adopted without diacuaaion with appropriate par­
tiea. 

RU.oll881 Mo rule change• have been aade aince 1990. 
There have been no new definition• propoaed or utilized ae 
auggeated. There ia no requlatory definition of •aaterial 
daaagea• aa auggeated. There haa been ao .. legal inveatigative 
work done on and internal diecueeion of aaterial daaage with the 
eventual goal of developing at leaat a working definition of 
thie tara. 

COIOiml'f J 1 Error• in the notice are pointed out with 
regard to 26.4.407 and 26.4.405(8). 

a•sPDMs•• There ia a eingle error in reference to the no­
tice which at one location liata 407 inatead of 410. However, 
a reader can readily aort out the typographical error and 
deteraine the intent by coaparing the liating at the front of 
the notice and the fact that no changea are propoeed to 
26.4.407. The co .. entor auggeeta that 26.4.405(8) ia aieeinq. 
Thie ie not the caee. The notice ref ere to change• to 26.4. 405, 
which in ita apecific lanquage atatee that section (8) reaaina 
the eaae. 

COIOiml'f 41 The gra .. ar changes in the rules are a waata ot 
tiae and some still exist in the rules. 

au.a.s•a Graaaatical changea can, in fact, affect inter­
pretation eignificantly. 

•UL•-svaci•Ic ~· 
COIOiml'f 11 How waa the tara •owned or controlled• in ARM 

26.4.301(78) interpreted prior to thia propoeed definition? 
ooea thia new definition strengthen or weaken the old 
definition? 

RU.a.&81 This definition pertains to aaendaenta to ARM 
26.4.303, 26.4.404, 26.4.405, 26.4.407, and 26.4.1206, that were 
propoeed on septeaber 8, 1994, on page 2498 of the 1994 Montana 
Adainiatrative Regieter. Thie definition haa bean re-publiahed 
with those propoeed rulea. The co .. ent will be deeaed to have 
been eubaitted with regard to those aaendaente and will be fully 
conaidered with other co .. ente on theae rulea. The definition 
will not be adopted in thia ruleaaking proceeding. 

COIOiml'f 11 A comaentor queetiona the uee of the word "fa­
cility• in the definition of •waste diepoaal structure• in ARM 
26.4.301(134), auggeeting that "facility" connotee treataent of 
waata or the uee of a building for diapoeal. The co .. entor 
indicatea that the words "eite" or "area " would be 11ore 
appropriate. 
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a .. .a.••• The Departaent aqrees that the word "facility" 
is aisleadinq in this context. That word will be replaced with 
the followinq: •pile, hill, aound, or other eiailar eurface 
feature•. Also, the tara •ainad out surface area• will be re­
placed with •surface excavation area•, in the interest of 
consistency with the responee to co .. ents on proposed chanqes to 
26.4.505. 

~ 71 Does the proposed deletion of lanquaqe in ARM 
26.4.304(5) .. an that an application will now be acceptable 
without it? Also, becauee (baseline) testinq for iron concen­
trations [in water] has been reaoved from this rule, will the 
Depart .. nt still require it? 

a .. JIOIIIII The essential features of the lanquaqe in 
section (5) proposed for deletion are beinq proposed to be added 
to aubeection (6) (a); the reason for this is to simply place all 
raquireaents for qroundwater baseline data in one location in 
this rule. In doinq this, the Department is also replacinq 
specific reference to analysis of iron and manganese with analy­
sis of "dissolved aetals as prescribed by the department•. 
Other aetala besides iron and aanganese generally have more sig­
nificance in the priaary coal-aininq areas of Montana; with this 
proposed chanqe, any aetal, includinq iron and manganese, can be 
specified in the paraaetera to be analyzed. A similar change, 
and for the saae reasons, ia beinq aade for surface water under 
(6)(b)(ii)(B) of this rule. 

~ 81 What is the distinction between "mine facili­
ties• as referred to in (2)(e) of ARM 26.4.308(2)(c) and "other 
support facilities• as referred to in proposed (2)(f), implyinq 
that these teras appear to mean the saae thing . 

... POM811 The Departaent agrees with this comment and has 
deleted •aine facilities• froa (2)(e) of this rule. 

~ tl In the proposed chanqe in ARM 26.4.Jl4(3)(b), 
is there a difference between "hydrologic impacte• and 
"hydrological coneequences• or is the proposed change from the 
first tara to the second tara just •stylistic". 

a .. .a.••• The proposed changes in (l)(b) were designed to 
replace (3) (d) of this rule (su.aarizing probable hydrologic 
conaequencea) while also adding the list of apecific items (man­
dated by OSM) to be addressed under the sumaary. In addition, 
the tara "probable hydrologic iapacts• is not defined in the 
rules, whereas "probable hydrologic consequences" is defined in 
ARM 26.4.301 to aean "the hydrologic impacts ot". Therefore, 
the proposed changes in this rule are attempts to provide for 
consistsncy in terminology and ease of comprehension, while at 
the saae tiae addressing federal requirement&. The term 
•cumulative hydrologic iapacts• refers to the impacts of all 
anticipated aining in the area. In order to further remove 
confusion, section (5) haa been aaended by removing the term 
•probable" before •cumulative hydrologic iapacts.• 

COKKBWr 101 The word "eatablished" in ARM 26.4.J2l(l)(f) 
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should be replaced with "pro•ulqated" to enforce desiqn criteria 
r~ired by law. 

•ultOirll•• The proposed lanquaqe is contained in 30 CFR 
780.38(b). It refers to the criteria that •iqht be developed by 
the Depart•ent on a case-by-case basis, as necessary. The use 
of "established" in this proposed provision is therefore 
appropriate. 

COIIIID'f 111 Proposed ARM 26.4.321(1) (q) is "preposterously 
vaque", because it does not list the specific standards in the 
cited subchapter& with which operators aust coaply. This will 
be confusinq to operators. Is there a difference between a 
qualified registered professional enqineer and a registered pro­
fessional enqineer and who deteraines the qualifications? •u.a.a•• The interpretation to be attached to the 
proposed new subsection (1) (g) is that the description of 
••••urea for recla•ation of roads that will not be included in 
the reclaaation of •ina excavation areas •ust not be at variance 
with standards in the cited subchapter&. In the developaent of 
such aeasures, the operator is obligated to show that this is 
the case. After reviewing plans for such aeasures, the oe­
part•ent is obligated to verify that this is the case. If it is 
not, the operator aust revise the •easures accordinqly. 
Deteraininq co•pliance with the cited subchapter& requires sub­
stantial knowledqe and experience of staff associated with both 
the operator and the Departaent. This is what the job requires. 
The tar• "qualified registered professional engineer", as found 
in 26.4,321(3), •eans an enqineer experienced in the desiqn of 
roads. A person bainq reqistered in the state as a professional 
engineer does not aean that that person can adequately perfora 
any enqineerinq task at a coal aining operation. 

COIIIID'l' 121 The proposed deletion of certification of road 
desiqns by a registered land surveyor in ARM 26.4.321(3) is 
questioned. OSM would allow land surveyor certification if 
authorization in state law could be found or if such 
authorization was aaended into the Montana Strip and Underqround 
Mine Reclaaation Act. 

aultOirll•l The Departaent agrees that the options suqqested 
could be pursued. The Montana registration law does not provide 
for registered land surveyors certifying road design work. 
Thirty CFR 780.J7(b) and 784.26(b) allow surveyors to certify 
road construction plans only if the state surveyor registration 
statutes allow it. such authorization would require action by 
the Montana Legislature. until the Legislature aaends the 
statute, the proposed aaendaent to ARM 26.4.321(3) aust be aade. 

COIIIID'l' 1Ja In relation to the proposed reference change 
in ARM 26.4.405(6) (1) of this rule (fro• 26.4.309 to 26.4.1302), 
soae probleas sxist with 26.4.1302. First, unspecified 
standards in several subchapter& that existinq structures aust 
coaply with are cited; also apparently non-existent •design 
criteria within subchapter 13 itself" are cited. Secondly, 
there is no definition of •non-conforaing structure" [which is 
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the title of 26.4.1302 and ie ueed one other tiae in thie rule]. 
Aleo eection 4 of the rule .. kinq notice indicatee that OSM 

had propoeed an a .. n~ent to 26.4.405(8). However, no chanqe to 
26.4.405(8) ie actually propoeed. 

au~•• The eole purpoee for the proposed chanqe ie to 
correct an erroneoue croee-reference. Any chanqee to ARM 
26.4.1302 are beyond the scope of thia ruleaakinq and could only 
be addreeeed in another ruleaakinq proceeding. 

The portion of eection 4 of the rulemakinq notice to which 
the co .. entor refers wee erroneously listed as "26.4.405(8)." 
It ehould have read "26.4.405(6)(1)." 

COIIImlft' 141 The aaen~ent to 26.4.501A to allow 
backfilling to be 4 spoil ridges behind the pit would reduce the 
amount of regraded acreage available for soil laydown and iapact 
direct haul of aoil aaterial, increase the amount of time that 
eoil re .. ine in etockpilee, impact reclamation bond levels, and 
delay the reclaaation proceee. RUPOII••• The Department feela that the rule change to 
allow 4 epoil ridgee will not adversely impact mining and recla­
aation activitiea for the following reasons: 
• The present proviaione in this rule already allow variance& 

fro• the 2-epoil ridge requirement. over the years, the 
Departaent hae approved aany variances, which vary from 
:relatively confined to wide-epread situations and from 
short-tara to long-tera examples. No adverse impacts have 
reeulted froa these variances. This change will have no 
appreciable iapact on reclamation proqress, and will cut 
down on some of the administrative review and paperwork re­
quired for granting of variances. 

• Soae portion& of land being ained require epoil material 
froa a relatively large area to achieve approved post­
aininq topography. Theae locale& may include final pit 
location• and areae where extremely thick coal aeame are 
being ained with only a thin veneer of overburden. The 4-
epoil ridge approach would allow greater opportunity for 
providing aaterial neceaeary to achieve approved post­
aining contoure, without having to go through an admin­
ietrative review and approval proceas first. 

• The reclaaation bond aaount auet be baaed upon the maximum 
level of disturbance needing reclamation during a des­
ignated tiae period. The total volume of material 
(overburden and soil) that would have to be moved to 
accoaplieh thia end auet be accounted for in the bond 
calculation. Thia muet be done, whether the mining and 
:reclamation plan ie baaed upon 2 or 4 spoil ridges. 
Therefore, to the extent that the proposed rule change to 
4 epoil ridgea reaulta in any increased reclamation coste 
at any operation, the bond would need to be increased, 
accordingly. 

• The rule change will have no impact on soil handling 
methodoloqies. Mining operations that are currently 
direct-hauling soil material& from salvage areas to 
regraded spoils (i.e., without stockpiling) will continue 
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to do ao under the 4-apoil ridge scenario. coal aininq 
coapanies prefer to direct-haul soil to avoid the 
additional coat associated with aultiple handling of this 
aatarial. This soil handlinq technique is proaoted by the 
Oepartaent to take advantage of viable propagules, 
organics, and aicroorganis- available in the live haul 
aatarial. 

COIIIIa'l' 111 Regarding ARM 26.4.505(2), referring to 
protection of drainages froa deleterious wastes, does the 
Oepartaent likewise have a policy to prevent burying or storing 
of deleterious aaterials in proxiaity to groundwater? 

llUl10118•1 There are provisions in the rules to protect 
groundwater froa deleterious wastes. ARM 26.4.505(2) provides: 
"If necessary, these aaterials aust be tasted to determine 
necessary aitigations to neutralize acidity, to nullify 
toxicity, to prevent water pollution ... •, which includes ground­
water. It further provides: • ••• the depart-nt aay specify 
thicker aaounts of [suitable) cover or the use of special 
coapaction and isolation techniques to prevent contact of these 
aateriala with groundwater." ARM 26.4.643(2) requires the 
placeaent of aaterials in the backfill to ainiaize adverse 
effects on groundwater. 

COIOlDI'l' 111 In ARM 26. 4. 505 (3) , what is the difference 
between handling wastes in a •controlled" vs. an "uncontrolled" 
aanner? can waste disposal be allowed on the surface or would 
it need to be buried? The broad and indiscriminate use of the 
teras •waste disposal facility" and •waste disposal structure• 
is a source of auch confusion. Section (3) is a repetition of 
section (2). When coapared, sections (4) and (7) are contusing, 
e.g., ths requireaents for safety factor, 1.5 vs 1.3, with 
respect to waste disposal at strip aines. 

au110118•1 The Departaent agrees that froa a practical 
standpoint the requireaents of section (2) will be aet by 
coapliance with section (3). As provided in (7), waste froa a 
strip aine could not be disposed of in a structure on the 
surface. Therefore, waste fro• a strip aine would need to be 
incorporated into the backfill of the aining operation; disposal 
of deleterious wasta and associated protection of water in this 
aanner is essentially covered by (2) of this rule and by ARM 
26.4.643. Although it is arguable that proposed sections (4) 
and (5) are required by 30 CPR 816.81(c) and (d), they would in 
practice serve no purpose because burial of the waste ia 
required. The Departaent baa therefore revised ita original 
proposed changes to ARM 26.4.505 by deleting sections (3), (4), 
and (5), renuaberinq the remaining sections, and replacing the 
tara "facility" with "site• in the second line of section (10), 
to reflect the proposed requireaent that the only kind of waste 
disposal that will be allowed at strip ainea ia within backfill 
areas or within teaporary waste iapoundaenta. 

COIOQII'I' 171 Will extended blasting periods in ARM <16.4.623 
increase the chances of daaage to property off of aine permit 
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areas? 
au.aara•1 Increasing the total scheduled blasting tiae 

froa 4 houra to 8 hours per day ahould not yield any increaae in 
and uy actually decrease off-aite damage tor the following 
reasons: 
• The blasting crewe will not be as rushed becauae the time 

restraint• will be aore flexible. Therefore more attention 
can be applied to safety and caution. 

• The amount of blasting for each aine will not increaee with 
an increase in the allowable blasting period. 

• All aines will still have to comply with all blaating rulea 
and regulation&. The aize and pattern of any particular 
blast will atill be regulated as it has always been to 
protect public health and welfare. 

~ 181 In amending ARM 26.4.634(2), the Department 
seeas to be taking a aore paaaive overaight role. 

au.a.a•1 The purpose of the proposed change in the lan­
guage is to provide aore definite criteria as to which 
drainages, or portions thereof, will need to be approved by the 
Department 120 days prior to reclamation. The rule does not 
reduce the nuaber of drainages tor which detailed plana are 
required. The Departaent believes the change will proaote 
better coaaunication and aore systematic planning of drainage 
networks in advance of drainage reclamation. 

COIIIUJI'r 111 The proposed and existing language in ARM 
26.4.634(2) appears to be broader than what was intended, and ia 
soaewhat redundant regarding certification because postmining 
drainage aaps auat be certified by a professional engineer. The 
following alternative veraion is proposed: 

At least 120 days prior to reclamation of an si9nifi 
~ eligible drainage channel. aa determined in con­
sultation with eR4 r~irin' eppreoal hy the depart­
aent and depicted on tbe post-•ining drainage map, the 
operator shall submit to the department A llet!aileli 
designe for the drainage chAnnel or any modifications 
froa ~ AD approved design hasell en ••~nil ,eeaerphie 
en4 eft9ineerift9 prineiples. ~ese IIDeaigna must -. 
eert!ifiell hy e •~elifiell re,ieeerell prefeeaienal 
en,ineer aeetift9 the performance standards and appli­
cable design criteria set by these rules. 'Phase 
lieei,na •~•t! represent! ehe et!at!e sf ~he ar~ in 
reeenet!ruet!ien ef •••aarphieally e~ehle ehannele and 
auat be approved by the department before construction 
begins. The regraded drainage channel must not be 
resoiled or seeded until it is inspected and approved 
by the Department. (WRI) 
RUPOII8RI Please see the previous response. Also, the 

requireaent for the designs to be certified by an engineer is 
not duplicative because the certification required by this rule 
is for the actual drainage design and not just for the postmini­
ng contour aap. 
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~ 201 The propoaed reviaion to ARM 26.4.634 would 
force coapaniea to rehandle additional apoil aaterial. Alao 
detailed deaigna would be required for all of the drainage& 
ahown on the poataining drainage aapa. The following 
alternative changea to &action (2) are auggeated: 
• the l:ZO-day aubllittal-of-deaign requir-ent before reclaaa­

tion ahould be changed to 30 daya before topaoiling; 
• reaove the propoaed reference to channel• depicted on the 

poataining drainage aap; 
• add the following aentenca: 

Detaile4 delign 11 not required for drainage& 
where runoff froa the 25-year. 24-hour eyent il 
1011 than 75 eta rcubic fttt per ~tcondl or 
drainogea designated by the departaent. 

RUI'OIIaa1 Becauae the propoaed rule would require detailed 
deaign plana for the reconatruction of drainage& to be aubllitted 
120 daya before reconatruction work actually begina, there 
ahould be ainiaol chance of apoil rehandling. In addition, the 
rule change would proaote ayateaatic planning of drainage net­
work& in advance of apoil regrading, which ahould ainiaize the 
aaount of apoil rehandle. Alao, pleaae ••• the previoua 
reaponae to co .. ent. The Departaent doea not anticipate the 
need for the aaallar tributariea to have detailed deaigna. The 
deteraination of which channel& would require detailed deaigna 
would be baaed on geoaorphic and atability requireaenta of each 
baain in question. The Department does not agree with the 
propoaal to reaove the reference to the channel& depicted on the 
poatmining drainage aap, becauae that ia the baais for the 
entire reclaaation drainage network approved for every peraitted 
aining operation. However, the Department agrees that not all 
drainage cbannala on the poataining drainage aap need to be 
aubject to thia raquireaent. The rule baa t;herefore been 
a .. nded to allow the Departaent to exeapt certain drainage 
channel&. The propoaal to change the 120 daya of prior noti­
fication to only 30 daya before topaoiling begin& ia not realia­
tic, becauae of the tiae required for review and approval of 
theae deaigna and becauae the deaigna aust be approved before 
drainage reconatruction begine. 

The tara •poataining drainage aap" has been changed to 
"poataining topographic aap• in order the clarify and relate to 
the poataining topographic aap required in ARM 26.4.313(3)(d). 

CCIIUUQI'r 211 Regardinq the proposed ARM 26.4.639(10) (b) and 
(c), the actual aubatance of the criteria in 30 CFR 77.216(a) 
ahould be placed in thaae aubaectiona rather than bavinq a aere 
reference to theae criteria. Alao, can pipea be used for apill­
waya? If ao, they would very likely plug up. Finally, no pond 
ahould be built without a apillway. 

aa&POM&al The propoaed reference to JO CFR 77.216(a) is a 
co .. on practice throuqhout the rulea; thia is done to aake the 
rulea lase cu~raoae and verbose. A pipe aay be uaed for a 
apillway. In auch a caae, the pipe would have to be able to 
aafely pass the deaign diacharge event. This might require ape­
cial aaintenance or deaign feature& to ainiaize clogging of the 
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spillway. In principle, buildinq a pond without a spillway 
would increase the risk of probleas to some deqree; the key fac­
tor is whether the increased risk is limited to an acceptable 
level. The Oepartaent believes it is, qiven the standards as 
proposed that would be applied to the buildinq of such 
structures. These standards are equivalent to the OSM rules at 
30 CPR 816.46(c)(2) and 817.46(c)(2). 

~ 111 can the public inspect, in Helena, the docu­
.. nts referenced in ARM 26.4.645(6) and 26.4.646(6), or can cop­
ies be obtained by aail? Also, does the Departaent have 
•ainiaua standards for an acceptable 'quality assurance pro­
graa•• and, if so, what are they? 

... .a~a•a These docuaents aay be inspected in Helena or 
copies aay be obtained through the mail upon request. The De­
part .. nt published some standards for quality assurance of 
hydrologic data collection in its draft version of Water 
Resource Guidelines (1983). This year, work was started aaonq 
staff hydrologists and supervisors to eventually develop some 
up-to-date procedures for cond1,1ctinq various phases of 
hydrologic data qatherinq, which would include quality assurance 
procedures. 

~ :1131 Reqardinq proposed chanqes to ARM 
26.4.702(4)(b), a coamentor expresses some concern about limit­
inq the alternatives for perforainq spoil manipulation prior to 
soil laydown. Specifically, different spoil manipulation proce­
dures (i.e., deep tillinq, subsoilinq, etc.) may be utilized 
dependinq on the site-specific situation. The tera •scarify• 
should be added to the oriqinal text, but the other spoil ma­
nipulation techniques identified in the rule should be retained . 

... ~., The tera •scarified" utilized in the proposed 
rule is a generic tara whic~ .. ane •to break up or loosen the 
surface or•. This tara is all encoapaesinq and synonymous with 
the specific spoil aanipulation techniques identified in the 
original rule. There are a nUilber of spoil scarification proce­
dures utilized at coal aines in Montana including subsoiling, 
rippinq, and chisel plowing. The proposed rule change will not 
enhance the overall effectiveness of the rule or limit the op­
tions for achievinq the objectives of spoil aanipulation (i.e., 
prevention of slippaqe surfaces and alleviation of compaction). 
Specific spoil scarification techniques utilized by each mine 
are identified by the operator in the permit and the efficacy of 
these techniques are evaluated on a site specific basis durinq 
perait review and aine inspections. The language chanqes are 
siaply proposed for the sake of clarity and conciseness. 

~ 14a ARM 26.4.711(6) should be amended by addinq a 
requireaent to consult with and obtain the approval of other 
state aqencies in addition to those that cater to recreation and 
forestry. 

aui'OIIs•a 
and is the 
requlations. 

21-11/l0/94 

The proposed lanquage is specifically required, 
ainiaua necessary, to comply with federal 
There are various other requirements in ARM 
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regarding consultation with other state and federal agencies 
involved with the eatabliahaant of vegetation (ex. ARM 
26.4.404(1), (3), (4); etc.). When any •ina parait application 
ia received by the Departaant, a notice of application ia 
aubllittad to all relevant local, state and federal aqenciea, 
thereby providing a fo~l avenue for conaultation with the 
dapartaent ragardinq any and all revegetation-related iasues. 
At various ataqea throuqh the application and peraittinq 
proceaa, public notice ia aada to encourage conaultation with 
any intereeted party regardinq aina and recla-tion plane, 
including ravaqetation iaaues. The Dapart .. nt believea that 
thie conaultation adequately providaa for other aqanciee' input. 
Adding another aqency with eignoff authority would unnecesaarily 
coaplicata the process, aepecially in view of the fact that auch 
rangeland ia both wildlife habitat and grazing land. 

COIIMD'f 111 Thera ia a gra ... tical aiatake in the new pro­
poaed aection (3) of ARM 26.4.721. 

R&l.aMa•• It baa been corrected. 

COIIMD'f 111 The proposed aaendaent to ARM 26.4,725(1) is 
unneceaaary becauae the exiating rule ie coneiatent with the 
equivalent federal regulation aa atated in the Federal Reqiater 
at Voluae 56, p. 11667 (March 20, 1991). 

R&IPDMa•• The Departasnt agrees. The proposed aaendaent 
has not been adopted. 

COIIIIBil'1' 171 would the change for "live" composition in 
plant cover in ARM 26.4.726 be appropriate for Section 728 also? 
I would think it appropriate that before bond release, the 
plant• be capable of raqeneration. A nurse cover crop could 
contribute a great deal of cover in 26.4.726, but not really be 
capable of reqenaration over a lonqar ti .. fraae. I think the 
live-cover standard ia a qood one. 

R&IPOMa•• The "live• cover requiraaant ia incorporated in 
ARM 26.4.728 by reference in section (1) of that rule (• ••• cover 
data derived in accordance with ARM 26.4.726 and 26.4.733"). 

COIIMD'f aa1 ARM 26.4.&25(1) should be aodified to be con­
aietent with the definition of •cropland" contained in ARM 
26.4.301(63) (a). 

R&l.aMa•• The propoaed aodification ia beyond the scope of 
thia ruleaaking proceedinq. 

~ 111 In ARM 26.4.825(4)(a) the tara •or cropland" 
ahould alao be inaerted after ·- heyla~tll" in the seventh line 
for consistency. 

R&IPOMa•• The Departaent aqrees and has aade the suqgested 
chanqe. 

COIIMD'f 301 The propoaad chanqea in ARM 26.4.825(4) (a) are 
queationed, unless the Departaent's intent is to allow for aore 
reclaaation to row crops. The definition of special use pasture 
includee only occasional hayinq. What ia the Department•• defi-
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nition of "occasional hayinq .•. ?" Rayland and cropland (for 
which there is no definition) can be distinquishad by the degree 
of ground cover in each case. Section (4) of this rule deals 
with land uses having a constant qround cover, whereas those 
uses that do not have constant ground cover are handled in 
sections (2) and (J). •The Departaent has created more problema 
than it has solved with these proposed aaen~ente.• 

au~R1 The co-nt aisinterprets the intent and the 
aeaninq of proposed chanqas to (4)(a). Subsection (4)(a) only 
concerns the raclaaation of lands to spacial use pasture, not to 
cropland. The proposed delation of the tara "hayland" has al­
ready bean explained in the rule-aakinq notice. The tara •crop­
land" is defined in ARM 26.4.J01(6J)(a); hay crops are included 
in the definition. The proposed addition of "cropland" to the 
dasiqnated portions of (4) (a) is for the sole purpose of 
allowinq the additional option to operators of reclaiainq land 
that was in cropland before aining to postmininq special usa 
pasture after mininq. 

~ 311 It would be siapler to develop standards in 
ARM 26.4.924 for waste disposal in relation to where the waste 
is to be disposed of, i.e., on the surface or below the surface, 
rather than on the basis of the kind of mining involved, i.e., 
strip or underground. Soae of the saae types of wasta could be 
generated with both kinds of aining. The comments also 
referenced other comments on the proposed changes to ARM 
26.4.505. Finally, in reference to proposed new section (21), 
what is the aeaninq of "mined out surface area"? 

RR8POJI8RI The Department's changes to ARM 26.4.505 as 
adopted should alleviate auch of the commentor's concern. In 
addition, in section (21), the Department will replace the 
phrase •in the mined out surface area• with "by incorporation 
into the spoils backfill of excavation areas" for clarification. 
As adopted, ARM 26.4.505 provides that final waste disposal at 
strip aines aust consist of incorporation of such waste into the 
backfill of ainad areas; taaporary disposal is allowed in the 
fora of wasta iapoun~ants. For underqround mines, ARM 26.4.924 
provides that final disposal of underground developaent waste 
that cannot be placed in underground workinqa 11ay be 
accoaplished by incorporation of the waste into the spoils back­
fill of excavation areas (a.q., the backfill of the face-up 
areas that are constructed for the mine adits), or by the con­
struction of surface waste disposal structures such as head of 
hollow fills, valley fills, or in durable rock fills; again, 
te~rary disposal would be allowed in wasta impoundaents. To 
conform ARM 26.4.924 to the aaen~ents to ARM 26.4.505 1 ARM 
26.4.924(21) has bean aaanded to delate references to a number 
of sections within ARM 26.4.924 that would have no practical 
effect on burial of waste in the backfill of the faceup area. 

COKNCMT 321 In ARM 26.4.930, is it beneficial to impound 
coal processinq wastes? Would this method be preferable to "dry 
storage" of wastes? What would the quality of water leaching 
froa the waste be? Would impoundment of such waste be 
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peraanent? If so, after coapletinq construction of such an ia­
poundaent and allowinq it to dry out, what aeasures would be 
taken to suppress coabustion? Would the operator have peraanent 
liability for construction of such an iapoundaent? 

a .. POMa•a Froa an operational standpoint, the use of ia­
poundaent• (i.e., wet handlinq and storaqe) as coapared to dry 
handlinq and storaqe of coal processinq waste would depend upon 
the site specific circuaatancee (e.q., availability of water); 
the quality of the coal and the objective of the coal cleaninq 
process, which -y detenaine the proceee(es) of choice; and 
associated desiqn features of the coal proceeeinq eystea (e.q., 
the need for waste/water slurry to transport waste coal fines 
froa the plant to a waste iapounda&nt). The quality of water 
leachinq froa a coal proceseinq waste iapoundaent would have to 
be estiaated in response to a site-specific proposal, using the 
hydroloqic conditions and properties of the waste associated 
with the site. The prohibition of penaanent iapoundaents in ARM 
26.4.505 is applicable; however, for clarification the Depart­
aent has added a specific prohibition to this rule. 

Requireaents regardinq aateriala presenting a fire ~azard 
are currently found in ARM 26.4.308(3), 26.4.311, and 
26.4.761(1) and (2)(q), and in applicable rules for state air 
quality peralta. These provisions would apply to any coal 
processinq waste, whether originating froa wet or dry storaqe. 
The operator would be liable for a waste iapound.ment for the 
life of such a structure, i.e, as lonq as it was under bond and 
perait; these structures cannot be peraanent landscape features 
(aee ARM 26.4.505 and the previoua paragraph). 

Proposed subsection (3)(a) of thia rule references 
26.4.505(4) as oriqinally proposed for revision. This was an 
erroneous cross-reference. The reference should have been to 
ARM 26.4.505(8). The croaa-reference has been corrected to ARM 
26.4.505(5), which is the proper reference because of changes 
-de in ARM 26.4. 505 as adopted. Also, a reference to operation 
of the iapoundaent baa been added to aeet federal requireaenta. 

COMK&MT 331 The aaendaent to ARM 26.4.1212 iapliea that 
unconteated violations will be counted for an indefinite period 
of tiae when asaessinq penalty points for history of violationa, 
whereas thoae violations that are conteated administratively 
will only be counted for one year in the penalty aaaessaent. 

a•aPOIIa•a The aaendaent provides that a violation ia 
counted for one year attar the period for requestinq review 
expires unless a review is requested. 

~ 341 In reference to Rule I, any partial bond re­
lease ahould leave sufficient bond to cover the reaaininq recla­
aation work. 

aaaPOIIa•a The current rules are conaiatent with thia coa­
aent. ARM 26.4.1116(5) include• a liaitation to the amount of 
partial bond that aay be releaaed. 

c~ 3$1 Rule II(2)(a) should refer to a specific aub­
aection of ARM 26.4.404 rather than the whole rule. Why would 
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the Departaent be iaauing peralta iaprovidently? How many of 
auch peraita are issued? 

RUI'OIUI81 The Departaent would not knowingly improvidently 
iaaue a perait and haa not done so to ita knowledge. Rules II 
and III are propoaed to be aa effective aa the federal rulea and 
addreaa per.ita and violations in other atatea which would be 
tracked through the federal applicant violator system. The pro­
vision to which Rule II is referring ia ARM 26.4.404(7). That 
this is the case ia clear fro• aubsections (a) and (b) of Rule 
II(2). However, Rule II(2) (c) anticipate& change& to ARM 
26.4.404 that were foraally proposed Septeaber 8, 1994, on page 
2498 ot the Montana Adainistrative Regiater. It these changes 
are adopted, ARM 26.4.404(7) will becoae ARM 26.4.404(8). Be­
cauae of changing federal require•ents and interpretations, the 
Depart•ent •uat a•end ita rules fairly frequently. It therefore 
pretera not to cross-reference to internal sections in order to 
reduce the nuaber of rules that •ust be amended to coaply with 
federal aandatea and to avoid the potential that cross­
references will be aissed, resulting in outdated and erroneous 
cross-references. Of courae, the Department will use an 
internal cross-reference where it is necessary tor specificity 
or clarity. 

~ l'l Should the •and" in Rule III(1) be an •or• in 
reference to suspension and revocation? The number of noticea 
required is ambiguous as to whether it is one or two as the pro­
cesa would be iaplemented. Further, someone making a good faith 
effort would face an automatic revocation as described. 

RUP011881 Use of •and" is correct, because the actions 
noticed are suspension and, if reaedial action does not occur, 
revocation. The 90-day period is required by JO CFR 773.21. 
Paragraph (a)(iii) qivea the Department the flexibility to not 
revoke the perait if the penaittee is making a qood faith 
effort. 

Jo F. North 
Ch ef Legal Counsel 

Arthur R. C nch 
co-issioner 

Certified to the Secretary of State October 31, 1994. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE AMENDMENT 
of ARM 42.12.222 relating to 
Revocation Or Suspension of a 
Liquor License 

TO; All Interested Persons; 

NOTICE OF THE AMENDMENT 
of ARM 42.12.222 relating to 
Revocation Or Suspension of 
a Liquor License 

1. On September 8, 1994, the Department published notice 
of the proposed amendment of ARM 42.12.222 relating to 
revocation or suspension of a liquor license at page 2505 of the 
1994 Montana Administrative Register, issue no. 17. 

2. No public comments were received regarding these rules. 
3. The Department has amended the rule as proposed. 

MICK ROBINSON 
Director of Revenue 

Certified to Secretary of State October 31, 1994. 

Montana Administrative Register 



-2975-

BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendment of rule 46.12.2002 
pertaining to medicaid 
coverage of abortion 
services in cases of rape or 
incest 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULE 46.12.2002 PERTAINING 
TO MEDICAID COVERAGE OF 
ABORTION SERVICES IN CASES 
OF RAPE OR INCEST 

1. On August 25, 1994, the Department of Social and 
Rehabilitation Services published notice of the proposed 
amendment of rule 46.12.2002 pertaining to medicaid coverage of 
abortion services in cases of rape or incest at page 2427 of the 
1994 Montana Administrative Register, issue number 16. 

2. The Department has amended the following rule as 
proposed with the following changes: 

46.12,2002 PHYSICIAN SERVICES. REQUIREMENTS Subsections 
(1) through (1) (e) remain as proposed. 

(i) The physician has found, and certified in writing, 
that on the basis of his/her professional judgement, the life of 
the mother would be endangered if the fetus were carried to 
term. The certification must contain the name and address of 
the patient and must be on or attached to the medicaid claim.L 
OR 

Subsections (1) (e) (ii) and (1) (f) remain as proposed. 
Cil the ~ RECIPIENT certifies in writing that the 

pregnancy resulted from an act of rape or incest; and 
Subsection (1) (f) (ii) remains as proposed. 
IAl the ~ RECIPIENT has stated to the physician that 

she reported t.o the e:reee:r al:ltherities that the Breqnaney is the 
res1:1lt ef an aet of THE rape or incest TO A LAW ENfORCEMENT OR 
PROTECTIVE SERVICES AGENCY HAVING JURISDICTION OVER THE MATTER. 
OR, IF THE RECIPIENT IS A CHILD ENROLLED IN A SCHOOL, TO A 
SCHOOL CQUNSELQR; or 

(B) in the physician's professional opinion. the ~ 
RE;CIPIENT was and is unable for physical or psYchological 
reasons to report the act of rape or incest. 

AUTH: Sec. 53-2-201 and 53-6-113 MCA 
IMP: Sec. 53-2-~01, 53-6-101, 53-6-111, 53-6-113 and 

53-6-141 MCA 

3. The Department has 
commentary received: 
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COMMENT: The use of the term "mother" throughout the proposed 
rule is inappropriate. The term "woman" would be more 
appropriate. 

RESPONSf;: The department will omit the word "mother" from the 
proposed amendments and instead use the term "recipient," which 
is the term used generally in the Medicaid program rules to 
refer to the person seeking or receiving medicaid services. 

COMMENT: The requirement that the woman certify in writing that 
the pregnancy resulted from an act of rape or incest is 
unnecessary, redundant, unduly burdensome, and serves no purpose 
other than to make it more difficult for the woman to obtain 
services under the rule. The requirements for physician 
certification in subsection (f) (ii) of the rule adequately 
address the department's stated purpose to obtain a 
certification from the only person in a position to certify that 
the pregnancy resulted from rape or incest, i.e., the woman. 
The woman is already required to report the rape or incest and 
to tell the physician that the pregnancy is the result of rape 
or incest. The requirement that she fill out another form in 
order to provide this certification seems inefficient and 
bureaucratic at best and cruel and insensitive at worst. The 
department should delete this requirement. 

RESPONSE: The department disagrees. Federal law prohibits the 
use of federal funds under the Medicaid program to pay for 
abortions except where necessary to save the woman's lite or in 
cases of pregnancy resulting from rape or incest. Whether a 
woman's life would be endangered by carrying the fetus to term 
is a medical fact which can be certified by the physician, and 
federal and state law and regulations appropriately provide for 
proof of the coverage criterion by means of a physician 
certification. But whether a pregnancy resulted from an act of 
rape or incest is not a medical fact that generally can be 
determined by a physician. The woman is the only person in a 
position to state whether the pregnancy resulted from an act of 
rape or incest. 

All medicaid recipients are required to provide information and 
verification, and to sign certifications as part of the 
eligibility process. But it is unusual in the Medicaid program 
that the recipient is required to sign a statement related to 
the physical condition for which a particular medical service is 
needed. Nearly all medicaid services are provided based upon 
medical need that can be determined and documented by a 
physician. It is very unusual that federal law imposes on 
coverage of a particular service a prerequisite that is not 
medical in nature and that cannot be determined and documented 
by a physician. But Congress has imposed such a requirement in 
the case of medicaid coverage of an abortion where the pregnancy 
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resulted from an act of rape or incest. The need for a 
recipient certification arises from the essentially non-medical 
nature of the coverage requirement established by Congress. 

The department will require the recipient to certify that the 
pregnancy resulted from an act of rape or incest. This will not 
require the recipient to fill out any additional forms, but 
rather will require only that the recipient sign a preprinted 
certification on the same form provided by the department for 
signature by the physician. The department does not believe 
that this requirement is burdensome. The recipient can provide 
the required signature while present in the physician's office. 
The department believes that the requirement is reasonably 
necessary in furtherance of the legitimate purpose of providing 
a degree of assurance that allegations of rape or incest are 
credible and not advanced solely for the purpose of obtaining 
public funding for an abortion. The requirement is also 
reasonably necessary to provide the department with 
documentation to demonstrate that the service qualifies for 
federal abortion funding. 

The department has an obligation under federal law to safeguard 
against unnecessary or inappropriate utilization of services. 
The department may be required to demonstrate to the Health care 
Financing Administration (HCFA) that the state is administering 
the Medicaid program in accordance with federal requirements. 
HCFA interprets the federal law to permit state medicaid 
agencies to "impose reasonable reporting or documentation 
requirements on recipients or providers, as may be necessary to 
assure themselves that an abortion was for the purpose of 
terminating a pregnancy caused by an act of rape or incest . 11 

December 2B, 1993 letter to State Medicaid Directors from Sally 
K. Richardson, HCFA's Medicaid Bureau Director. The department 
believes that the recipient certification requirement is a 
reasonable documentation requirement that complies with law and 
is reasonably necessary to fulfill the department's obligation 
to properly administer the Medicaid program. The department 
will retain the proposed recipient certification requirement. 

COMMENT: The term "proper authorities" used in the proposed 
rule is not defined. If the department intends to place limits 
on who is a "proper authority" then the rule should identify 
these authorities. Without defining the term, the rule is 
subject to challenge on grounds that it is impermissibly vague. 
A 13 year old girl should not be required to determine what is 
a "proper authority." The rule should not act as a trap for the 
unwary. "Proper authorities" should include law enforcement 
authorities, social service workers, school officials or other 
persons in similarly responsible positions. This might also 
include a nurse practitioner at the time a pregnancy test is 
performed. Because of the safe and confidential nature of the 
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clinic setting, clients will often share information that is not 
otherwise reported. 

RESPONS~; The department will revise the language in the final 
rule to broaden the class of authorities to whom the rape or 
incest may be reported under the reporting alternative of the 
rule. The report may be made to a law enforcement or protective 
services agency having jurisdiction over the matter, or, if the 
recipient is a child enrolled in a school, to a school 
counselor. The purpose of the reporting requirement is to 
provide the department with some assurance that the allegation 
of rape or incest is credible. The department believes that a 
report to one of the persons in authority specified in the final 
rule language better achieves the purpose of the rule, because 
we believe reporting to these persons provides a greater 
assurance of credibility than the other persons suggested by the 
commentors. 

However, the department does not intend to establish a 
restrictive rule that unduly impedes or denies coverage. If the 
recipient is unable to report to the specified authorities, 
coverage may still be provided based upon the physician 
certification of inability to report. This does not preclude 
the reporting of the rape or incest to other similarly 
responsible persons in authority who may be able to assist the 
recipient. 

COMMENT: One commentor expressed concern that the reporting 
requirement would conflict with the woman's right to privacy 
guaranteed under the Montana constitution. A recent federal 
court decision from Pennsylvania ordered that state not to 
enforce regulations that deny medicaid funding for abortions in 
rape or incest cases unless the woman has reported the rape or 
incest to authorities and, if possible, identified the 
assailant. 

RESPONSE: The department believes that the reporting requirement 
in the proposed rule is consistent with the Montana 
constitutional right to privacy and with federal medicaid law. 
The department has reviewed carefully the Pennsylvania court 
decision entered in Eli~abeth Blackwell Health Center For Women. 
et al. v. Catherine Baker Knoll. et al., No. 94-CV-0169 (E.D.Pa. 
Sept. 15, 1994). That decision holds that the particular 
reporting requirements of the Pennsylvania statute violated the 
federal law regarding medicaid abortion coverage because they 
imposed limitations on the availability of the coverage beyond 
those imposed by federal law. The decision does not address the 
question of whether the state of Pennsylvania's reporting 
requirement violated the state constitutional right of privacy, 
and the court noted that the privacy issue was irrelevant to the 
federal preemption question at issue. 
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In the December 28, 1993 letter to State Medicaid Directors from 
Sally K. Richardson, HCFA's Medicaid Bureau Director, HCFA 
specifically stated that the state medicaid agency is permitted 
to impose a reasonable reporting requirement on recipients, but 
could not use such requirements to deny or impede coverage. The 
letter stated: 

To insure that reporting requirements do not prevent 
or impede coverage for covered abortions, any such 
reporting requirement must be waived and the procedure 
considered to be reimbursable if the treating 
physician certifies that in his or her professional 
opinion, the patient was unable, for physical or 
psychological reasons, to comply with the requirement. 

The proposed rule includes a provision allowing coverage and 
reimbursement without meeting the reporting requirement if the 
treating physician certifies that in his or her professional 
opinion, the patient was unable, for physical or psychological 
reasons, to comply with the requirement. The department 
believes that the rule's reporting requirement complies with the 
Montana Constitution and federal law. 

COMMENT: Nothing in the proposed rule requires that the 
victim's name or information about the case be kept 
confidential. The rule should include a confidentiality 
requirement. 

RESPONSE: Providers and medicaid agency staff are already 
subject to extensive state and federal laws and regulations 
requiring that the recipient's name and related information be 
kept confidential, except as necessary to administer the 
Medicaid program. No additional rule language is necessary. 
However, the department will include a confidentiality notice on 
the certification form that the department will supply to 
providers to implement the rule. 

COMMENT: The proposed rule requires a physician 
that the woman "was and is unable for physical or 
reasons to report the act of rape or incest." 
physician certify as to the woman's past 
psychological state? 

certification 
psychological 

How can the 
physical or 

RESPONSE: The past tense language is the language developed by 
HCFA on this subject, as set forth in the December 28, 1993 
letter to State Medicaid Directors from Sally K. Richardson, 
HCFA's Medicaid Bureau Director. We believe that the physician 
can determine the victim's past condition from an examination 
and interview of the patient. 
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COMMENT: The department should reject the proposed rule and 
instead adopt a rule providing coverage for all medically 
necessary abortions. The proposed rule is far too restrictive 
to be valid under the Montana statutes that authorize the 
department to make rules regarding medicaid coverage, or under 
the Montana Constitution. The comrnentor presented extensive 
arguments which are summarized as follows. Section 53-6-101 
(2) (e), MCA requires that physician services be covered. 
Abortions are a physician service and the department has no 
authority to restrict medically necessary physician services. 
Further, the proposed rule violates the Montana Constitution's 
right to privacy, which is more strict than that offered by the 
federal constitution. The right to privacy is a fundamental 
right and the state may not condition receipt of governmental 
benefits on a woman's foregoing the right to choose abortion 
without a compelling state interest. Yet, this is what the 
proposed rule does. Courts in other states have held that 
similar restrictions on funding for abortion violate state 
constitutional privacy principles. The proposed rule also 
violates the state constitutional guarantee of equal protection. 

RESPONSE: The department disagrees. The department clearly has 
authority under the Montana medicaid statutes to restrict the 
scope of covered services as required by federal law. ~. 
~.sections 53-2-202(2) (c), 53-6-101(7), 53-6-111(1) and 53-
6-113 ( 1). This issue, along with the state constitutional 
issues raised, are the subject of litigation currently pending 
in Jeanette R. v. Ellery, No. BDV-94-811 (Montana First Judicial 
District Court, Lewis and Clark County) , These issues have also 
been subject to litigation in other states and the decisions 
have been split. The department believes that federal law 
prohibits it from providing medicaid coverage of all medically 
necessary abortions and the department will not revise the 
proposed rule to provide such coverage. 

COMMENT; The department neglected to amend ARM 46.12.2002(1) (e) 
(i) by adding a semicolon and the word "or" to the end of the 
last sentence. This is critical because without that change, 
the amendments act as a further restriction upon current 
coverage, rather than as the expansion of coverage apparently 
intended by the department. Under the rule as proposed it is 
unclear whether both conditions must be present to obtain 
coverage, i.e., the woman's life must be in danger and the 
pregnancy must have resulted from an act of rape or incest. 

RESPONSE: The department has made the suggested change to the 
final rule. Under the final rule, only one of the stated 
conditions must be present to obtain coverage, i.e., the woman's 
life must be endangered by carrying the fetus to term Q£ the 
pregnancy must have resulted from an act of rape or incest. 
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COMMENT: There is an inconsistency between the proposed 
requirement that the woman tell the physician that she reported 
to the proper authorities that the pregnancy is the result of an 
act of rape or incest and the alternative that the physician 
certify that the woman was and is incapable of reporting the act 
of rape or incest. This appears to require two separate reports 
by the woman. Such a requirement serves no proper purpose and 
will only deter women from seeking benefits under the rule. 

RESPONSE: The department did not intend to create two separate 
reporting requirements. The final rule language has been 
revised to require that the recipient state to the physician 
that she has reported the act of rape or incest, rather than to 
require that she report that the pregnancy was a result of an 
act of rape or incest. 

COMMENT: What portion of section 53-6-111, MCA does the 
department believe the proposed amendments implement? 
subsection (2) of that statute has to do with establishing 
penalties and sanctions for provider fraud. None of the other 
rules the department has adopted to implement this section seem 
to relate to eligibility standards that must be met by the 
recipient. The proposed amendments do not appear to implement 
this section and the department should not add this statute to 
the implementation citation. 

RESPONSE: The department disagrees with the commentor' s 
analysis. Portions of the proposed amendments implement 
subsection (1) of section 53-6-111, MCA. That subsection of the 
code authorizes the department to "administer and supervise" the 
medicaid program. The implementation citation would not be 
complete without this reference, which will be retained in the 
final rule. 

COMMENT: The implementation authority cited includes 
53-6-141, MCA, which was repealed in 1989 pursuant to 
711, L. 1989. This section should not be included 
implementation citation for the rule. 

section 
Chapter 
in the 

RESPONSE: The only sections implemented by the proposed 
amendments are those sections that are underlined in the notice 
of public hearing. The legislative code committee requires that 
such sections be underlined in the public notice to denote the 
sections implemented by the proposed amendments. Section 53-6-
141, MCA appears but is not underlined. The proposed amendments 
do not implement that repealed section. However, the department 
is required by the Secretary of state's office to include the 
reference to 53-6-141, MCA for historical purposes. This 
reference indicates that some prior version of ARM 46.12.2002 
implemented section 53-6-141, MCA prior to its repeal. The 
reference to section 53-6-141, MCA will be retained. 
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Rule Rev~ewer 
~ (.~(\. l. 
oiCtor, soCii and -
Rehabilitation Services 

Certified to the secretary of State October 31, 1994. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
amendmentof rules 46.12.5002, 
46.12.5003 and 46.12.5007 
pertaining to the passport 
to health program 

TO: All Interested Persons 

NOTICE OF THE AMENDMENT OF 
RULES 46.12.5002, 
46.12.5003 AND 46.12.5007 
PERTAINING TO THE PASSPORT 
TO HEALTH PROGRAM 

1. on September a, 1994, the Department of Social and 
Rehabilitation Services published notice of the proposed 
ammdrrent of rules46.12.5002, 46.12.5003 and 46.12.5007 pertaining 
to the passport to health program at page 2507 of the 1994 
Montana Administrative Register, issue number 17. 

2 . The Department has amended 
46.12.5003 and 46.12.5007 as proposed. 

rules 46.12.5002, 

3. No written comments or testimony were received. 

Rule Rev1ewer ~L~iahd 
Rehabilitation services 

Certified to the Secretary of State, October 31, 1994. 
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NOTICE OF FUNCTIONS OF ADMINISTBATIVE CODE COMMITTEE 

The Administrative Code Committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

filed with the Secretary of State, except rules proposed by the 

Department of Revenue. Proposals of the Department of Revenue 

are reviewed by the Revenue oversight committee. 

The Administrative Code committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 136, Montana State capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana (ARM) is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously, 

Montana Administrative Register CHARI is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

use of the Administrative Rules of Montana IABMI: 

Known 
Subject 
Matter 

Statute 
Number and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been deeignated by the Montana Administrative Procedure Act for 
inclueion in the ARM. The ARM is updated through June 30, 1994. 
This table includes those rules adopted during the period 
July 1, 1994 through September 30, 1994 and any proposed rule 
action that was pending during the past 6 -month period. (A 
notice of adoption must be published within 6 months of the 
published notice of the proposed rule.) This table does not, 
however, include the contents of this issue of the Montana 
Administrative Register (MAR) . 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through June 30, 1994, this 
table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1994 Montana Administrative Register. 

ADMINISTRATION, Department of. Title 2 

2.5.201 
2.21.137 
2.21.704 
2.21.903 

2.21.1604 

2.21.3702 

2.21.5006 

and other rules - State Purchasing, p. 2469, 2814 
and other rules - Sick Leave, p. 480, 1407 
Leave of Absence Without Pay, p. 483, 1409 
and other rules - Leave of Absence Due to Disability 
and Maternity, p. 473, 1410 
and other rule - Alternate Work Schedules, p. 476, 
1411 
and other rules- Recruitment and Selection, p. 487, 
1412 
and other rules - Reduction in Work Force, p. 498, 
1419 

2.21.6701 and other rules - Statewide Employee Incentive Award 
Program, p. 1784, 2511 

2.21.8011 Grievances, p. 485, 1421 
2.21.8109 Equal Employment Opportunity/Affirmative Action, 

p. 478, 1422 
(Public Employees' Retirement Board) 
I Approval of Requests for Retirement and Authorizing 

Payment of Retirement Benefits, p. 2686 
I-III Mailing Membership Information about Non-Profit 

Organizations, p. 508, 2515 
I-XI and other rules Medical Review of Members 

Discontinuance of Disability Retirement Benefits 
Procedures for Requesting an Administrative Hearing 
Model Rules - Definitions - Disability Application 
Process - Election of Disability Coverage, p. 1191. 
1816, 2106 
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2.43.204 

2.43.305 
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Administrative Procedures for Contested Cases, 
p. 2039, 2711 
and other rules - Mailing Membership Info~ation for 
Non-profit Organizations, p. 2688 

(Teachers' Retirement Board) 
2.44.405 and other rules - Adjusting Disability Allowances -

Interest on Non-Payment for Additional Credits 
Creditable Service for Teaching in Private 
Educational Institutions, p. 2858, 561 

(State Compensation Insurance Fund) 
I and other rules Optional Deductible Plans 

2.55.320 

2.55.324 
2.55.326 
2.55.327 

2.55.404 

Retrospective Rating Plans - Pr~ium Rates, p. 2690 
and other rules Method for Assignment of 
Classifications of Employments - Pr~ium Ratesetting 

Construction Industry Premium Credit Program 
Medical Deductible, p. 597, 1423 
Premium Ratssetting, p. 1497, 2108 
Minimum Yearly Premium, p. 981, 1817 
and other rules - Construction Industry Program -
Scheduled Rating for Loss Control Non-compliance 
Modifier and Unique Risk Characteristics Modifier, 
p. 2870, 292, 661 
Scheduled Rating - High Loss Modifiers, p. 661 

AGRICULTUR~epartment of, Title 4 

I 

I-VIII 
4.2.102 

4.4.312 
4.5.202 
4.15.101 

Emergency Rule to Allow the Use of the Pesticide 
Pirimor Under Section 18 of FIFRA, p. 2109 
Rinsing and Disposal of Pesticide Containers, 
p. 1317, 1988 
Pesticide Disposal Program, p. 600, 1280 
and other rule Exceptions and Additions 
Agricultural Sciences Division Exceptions 
Additions for Plant Industry Division, p. 1501, 
Process of Payment for Losses, p. 2373, 2712 
and other rule - Category 1 Noxious Weeds, p. 93, 
and other rule - FeouJ - Mediation Scheduling 
Agreement Procedures, p. 1499, 1989 

for 
and 

1987 

563 
and 

STATE AUDITOR, Title 6 

I-II Emergency Adoption Allowing Credit to Domestic 
Ceding Insurers Reduction of Liability for 
Reinsurance Ceded by Domestic Insurers to Assuming 
Insurers, p. 564 

I-III Electronic Filing of the Appointment and Termination 
of Insurance Producers. p. 1323, 1820 

I-XIII Small Employer Carrier Reinsurance Program, p. 1200, 
2111 

I-XXIV Small Employer Health Benefit Plans, p. 511, 1528, 
1990 

6. 6. 5001 and other rules - Small Employer Health Benefit Plans 
and Reinsurance, p. 2562 
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(Classification and Rating Committee) 
6. 6. 9301 Updating References to the NCCI Basic Manual for 

Workers' Compensation and Employers 1 Liability 
Insurance, 1990 Ed., as Supplemented th~ough August 
30, 1994' p. 2570 

6. 6. 9301 Updating References to the NCCI Basic Manual for 
Workers' Compensation and Employers' Liability 
Insurance, 1980 Edition, p. 608, 1669 

6.10.102 and other rules Exempting Certain Foreign 
Securities from Registration - Requiring that Exempt 
Foreign Savings and Loan Associations be Members of 
the Federal Deposit Insurance Corporation and that 
their Certificates of Deposit be Fully Insured by the 
Federal Deposit Insurance Corporation, p. 95, 569 

COHMERCE. Department of. Title 9 

(Board of Architects) 
9.6.405 Reciprocity, p. 715, 1577 
9.6.407 and other rules - Examination - Individual Seal 

9.6.407 
(Board of 
8.8.2804 

(Board of 
8.12.601 

9.12.601 

(Board of 
I 
(Board of 
9.14.401 

(Board of 
8.16.405 

8.16.602 

8.16.904 

8.16.1002 

Standards for Professional Conduct, p. 2771 
Examination, p. 993 

Athletics) 
and other rules - Licensing Requirements - Contracts 
and Penalties - Fees - Promoter-Matchmaker, p. 995, 
1670 

Chiropractors) 
and other rules Applications Reciprocity 
Reinstatement- Interns and Preceptors, p. 1503, 2713 
and other rules Applications, Educational 
Requirements Renewals Continuing Education 
Requirements - Unprofessional Conduct, p. 222, 1579 

Clinical Laboratory Science Practitioners) 
Continuing Education, p. 611, 1671 

Cosmetologists) 
and other rules - Practice of Cosmetology, Manicuring 
and Electrolysis, p. 331, 1679, 1822 

Dentistry) 
and other rules Fees for Dentists, Dental 
Hygienists, Anesthesia and Denturists Dental 
Hygienist Credentials, p. 2573 
and other rules Dental Hygienists Use of 
Auxiliary Personnel and Dental Hygienists 
Exemptions and Exceptions Definitions, p. 2743, 
1120 
and other rules - Administration of Anesthesia and 
Sedation by Dentists - Prohibition - Permits Required 
for Administration - Minimum Qualifying Standards -
Minimum Monitoring Standards - Facility Standards -
On-site Inspection of Facilities, p. 2478, 1130 
and other rules - Continuing Education Requirements 
and Restrictions, p. 999, 1506, 2627 

(State Electrical Board) 
8.19, 402 and other rules 

Responsibilities 

Montana Administrative Register 

Applications 
Temporary Permit 

General 
Fees 
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(Board of 
8.20.402 

(Board of 
8.22.302 

8.22.501 

8.22.1402 

(Board of 
8.24.409 

Examinations Continuing Education Pioneer 
Electrician Certificates. p. 225, 951 

Hearing Aid Dispensers) 
and other rules - Fees - Examinations - Licensees 
from Other States, p. 717, 2714 

Horse Racing) 
and other rules - Board of Steward& - Definitions -
Annual License Fees General Provision& 
Permiaaible Medication - Programs - Exacta Betting. 
p. 2774 
and other rulea - Definitions - Licenses - Fees -
Clerk of Scales General Provisiona Grooms 
Jockeys Owners Declarations and Scratches 
Claiming - Paddock to Post - Permissible Medication, 
p. 547, 1282 
and other rule - Permissible Medication • Trifecta 
Wagering, p. 1507, 2128 

Landscapn Architects) 
and other rule - Fee Schedule - Renewals, p. 991, 
1579 

(Board of Medical Examiners) 
8. 28.502 and other rules Requirements for Licensure 

Unprofessional Conduct - Definitions with Regard to 
the Practice of Acupuncture, p. 613, 1580 

8.28.1501 and other rules - Physician Assistants - Definitions 
- Qualifications - Applications - Fees - Utilization 
Plans Protocol Temporary Approval Informed 
Consent - Termination and Transfer - Unprofessional 
Conduct, p. 720, 1582 

(Board of Nursing) 
8. 32.304 and other rules - Advanced Practice Registered Nurses 

- Executive Director - Examinations - Inactive Status 

8.32.425 
8.32.1501 

(Board of 
8.34.414A 
(Board of 
8.35.402 

(Board of 
8.39.518 
(Board of 
8.40.404 

(Board of 
8.42.402 

- Schools - Prescriptive Authority - Clinical Nurse 
Specialists - Delegation of Nursing Tasks, p. 100, 
1424 
Fees, p. 2375, 2815 
and other rules - Preacriptive Authority, p. 615, 
1326. 2518. 2716 

Nursing Home Administrators) 
Application for Examinations, p. 993, 2822 

Occupational Therapy Practice) 
and other rules - Definitions - Use of Modalities, 
p. 116, 663 

outfitters) 
and other rules - Fees -Misconduct, p. 2377, 2823 

Pharmacy) 
and other rulea - Fees - Out-of-State Mail Service 
Pharmacies, p. 2073, 2586, 571 

Physical Therapy Examiners) 
and other rules - Examinations - Fees - Licensure by 
Endorsement Foreign-Trainnd Applicants, p. 996, 
1583 

(Board of Professional Engineers and Land Surveyors) 
8.48.407 and other rule Affiliation with National 

Asaociations - Complaint Process, p. 1625 
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(Board of Real Estate Appraisers) 
8.57.401 and other rules Definitions Application 

Continuing 

8.57.402 

Require~ents Course Requirements 
Education - Fees, p. 727, 1584 
and other rule - Appraisal Reports 
Requirements, p. 2696 

Application 

(Board of Realty Regulation) 
8.58.406C and other rule Application for Equivalency 

8.58.411 
8.58.419 

(Board of 
8.59.402 
8.59.601 
(Board of 
8.60.408 
(Board of 
8.62.413 

Broker - Grounds for License Discipline - General 
Provisions - Unprofessional Conduct, p. 730, 1585 
Fee Schedule, p. 2698 
Grounds for License Discipline - General Provisions -
Unprofessional Conduct, p. 232, 667 

Respiratory Care Practitioners) 
Definitions, p. 123, 668 
and other rules - Continuing Education, p. 2700 

Sanitarians) 
Standards of Registration Certificate, p. 349, 952 

Speech-Language Pathologists and Audiologists) 
and other rule - Fees - Schedule of Supervision -
Contents, p. 1327, 1992 

(Board of Passenger Tramway Safety) 
I-II Board Engineer Conducting Acceptance Inspection 

8.63.501 
(Board of 
8.64.802 

Conference Call Meetings, p. 2703 
Adoption of the ANSI Standard, p. 351, 1136 

Veterinary Medicine) 
and other rules - Applications for Certification -
Qualification Manage~ent of Infectious Wastes, 
p. 1329, 1993 

(Building Codes Bureau) 
8.70.101 Incorporation by Reference of Uniform Building Code, 

8.70.101 
(Banking 
I-II 

8.80.104 

8.80.307 

p. 1331, 1994 
and other rules - Building Codes, p. 2173, 299, 670 

and Financial Institutions Division) 
and other rules Retention of Bank Records 
Invest~ent Securities, p. 355, 1137 
and other rules - Semi-Annual Assessments Upon Banks, 
Investment Companies and Trust Companies - Fees for 
Approval of Automated Teller Machines and Point-of­
Sale Terminals, p. 353, 1143 
Dollar Amounts to Which Consumer Loan Rates are to be 
Applied, p. 359, 953 

(Board of Milk Control) 
8.86.301 and other rule - Establishment of the Class III for 

Milk in the State - Purchase and Sale of Surplus Milk 
between Distributors within the State, p. 1334 

(Banking and Financial Institutions Division) 
8. S7. 202 and other rules Investigation Responsibility 

Application Procedures and Requirements for a 
Certificate of Authorization for a State Chartered 
Bank - Assuming Deposit Liability of Any Closed Bank 
- Merger of Affiliated Banks - Establishment of New 
Branch Banks - Discovery and Hearing Procedures -
Application Requirement, p. 361, 1146 
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(Local Government Assistance Division) 
l Administration of the 1994 Treasure State Endowment 

(TSEP) Program, p. 125, 1589 
I Administration of the 1994 Federal ColliiDunity 

Development Block Grant (CDBG) Program, p. 127, 1587 
8.94.4102 and other rules - Report Filing Fees Paid by Local 

Government Entities Financial Statements 
Incorporation by Reference of Various Standards, 
Accounting Policies and Federal Laws and Regulations 
under the Montana Single Audit Act, p. 999, 2430, 
2717 

(Hard-Rock Mining Impact Board) 
8.104 .101 and other rules - Administration of the Hard-Rock 

Mining Impact Act, p. 1627, 2718 
(Board of Housing) 
8.111.405 Income Limits and Loan Amounts, p. 5, 577 
(Montana State Lottery) 
8.127.407 and other rule - Retailer Commissions - Sales Staff 

Incentive Plan, p. 1002, 1823, 1995 
8.127.1007 Sales Staff Incentive Plan, p. 1947 

EDUCATI~ Title 10 

(Superintendent of Public Instruction) 
10.10.301A and other rules School Funding and Tuition, 

p. 1006, 1824 
10.16.1302 and other rules - Special Education School Funding, 

p. 2576 
(Board of Public Education) 
I Teacher Certification Surrender of 

Specialist or Administrator Certificate, 
I Teacher Certification Area of 

competency, p. 237, 954 

a Teacher 
p. 817, 2525 
Specialized 

10.55.601 Accreditation Standards; Procedures, p. 1642, 2524 
10.57. 301 Teacher Certification Endorsement Information, 

p. 815, 1690 
10.57.501 Teacher Certification- School Paychologists, School 

Social Workera, Nurses and Speech and Hearing 
Therapists, p. 234, 955 

10.58.102 and other rules- Teacher Certification- Teacher 
Education Programs Standards, p. 735, 2722 

10.64.355 Emergency Amendment School Bus Body Standards, 
p. 956 

10.64.355 Transportation - Bus Body. p. 733, 2526 
10.65.101 Hours and Days of Instruction - Policy Governing 

Pupil Instruction Related Days Approved for 
Foundation Program Calculations, p. 1640, 2527 

FAMILY SERVICES._ Department of, Title 11 

I Youth Care Facilities Persons Affected by 
Department Records, p. 2594 

I and other rules Day Care Facilities Legally 
Unregistered Providers Participating in Day Care 
Benefits• Programs, p. 129, 958 
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I-II 

I-II 

I-II 

11.5.501 

11.5.601 

11.5.602 

11.7.901 

11.8.304 
11.12.413 

11.14.103 

11.14.104 
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Community Homes for the Developmentally or Physically 
Disabled - Persons Affected by Department Records, 
p. 2596 
and other rules - Counting Children Considered to be 
in Day Care - Infant Needs of Non-Infants - Defining 
Day Care Center, Family Day Care Home and Group Day 
Care Home, p. 2389, 2740 
Placement of Children with Out-of-State Providers, 
p. 1338, 1996 
and other rules - Child Protective Services, p. 1792, 
2431 
and other rules - Case Records of Abuse and Neglect, 
p. 1789, 2433 
and other rule - Case Records of Abuse or Neglect, 
p. 238, 1290 
Adoption and Incorporation of the Regulations of the 
Association of Administrators of the Interstate 
Compact on the Placement of Children, p. 621, 1294 
Violations of Aftercare Agreements, p. 819, 1590 
and other rules - Medical Necessity Requirements of 
Therapeutic Youth Group Homes, p. 2380, 2739 
Registration and Licensing of Day Care Facilities, 
p. 2393, 2742 
Day Care Facilities - Persons Affected by Department 
Records, p. 2598 

FISH, WILDLIFE, AND PARKS. Department of. Title 12 

I 

I 

I-V 
I-X 
12.6.901 

12.6.901 

12.6.901 

Classifying Certain Types of Actions Taken Under the 
River Restoration Program as Categorical Exclusions, 
p. 1649, 2129 
Nonresident Hunting License Preference System, 
p. 242, 1834 
and other rules - Wildlife Habitat, p. 1644 
Block Management Program, p. 1064, 1691 
No Wake Speed Zone in Bigfork Bay of Flathead Lake, 
p. 2600 
Emergency Amendment - Extending the No Wake Speed 
Zone in Bigfork Bay of Flathead Lake, p. 2434 
Establishment of a No Wake Speed Zone on Portions of 
the Blackfoot and Clark Fork Rivers, Missoula County. 
p. 825. 1699 

HEALTH AND ENVIRONMENTAL SCIENCES. Department of. Title 16 

I 

I-III 
I-V 

I-V 

Integrated Solid Waste Management Plan, p. 1510 
Water Quality Permit and Degradation Authorization 
Fees, p. 2489, 393, 672 
Drinking Water and Ice Regulations, p. 2474, 2832 
Air and Water Quality - Procedures and Criteria for 
the Certification of Air and Water Pollution 
Equipment as Eligible for Special Property Tax 
Treatment, p. 2482 
Establishing Administrative Enforcement Procedures 
for the Public Water Supply Act, p. 2398 

Montana Administrative Register 21-11/10/94 



I-IX 

I-X 
I-XIII 
16.8.708 

16.8.945 

16.8.1301 

16.8.1413 

16.8.1903 

16.8.1907 

16.8.1908 

16.10.101 

16.10.239 

16.10.501 

16.10.701 

16.10.1001 
16.10.1311 

16.20.202 

16.20.603 

16.20.604 

16.20.1003 

16.24.104 

16.28.202 

16.28.713 
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and other rules - Implementation of the Water Quality 
Act's Nondegradation Policy, p. 2723. 849, 2136 
Water Quality - Use of Mixing Zones, p. 835, 2136 
Home Infusion Therapy Licensing, p. 882 
and other rules - Air Quality - Incorporation of 
Federal Air Quality Rules and Incorporation of the 
Montana Source Testing Protocol and Procedures 
Manual, p. 2043, 2828 
and other rules Air Quality Prevention of 
Significant Deterioration of Air Quality, p. 2048, 
2829 
and other rules - Air Quality Open Burning of 
Christmas Tree Waste - Open Burning for Commercial 
Film or Video Productions, p. 867, 2528 
and other rule - Air Quality - Opacity Requirements 
at Kraft Pulp Mills, p. 1654 
and other rule - Air Quality - Air Quality Operation 
and Permit Fees, p. 2052 
Air Quality - Fees for the Smoke Management Program, 
p. 1511, 2130 
Air Quality - Fees for Christmas Tree Wastes and 
Commercial Film Production Open Burning. p. 2054, 
2830 
Food, Drugs and Cosmetics - Incorporating Federal 
Food Standards, p. 2395, 2743 
and other rules - Minimum Performance Requirements 
for Local Health Authorities, p. 1797 
and other rules - Bottled Drinking Water and Ice 
Regulations. p. 2404, 2831 
and other rules - Campgrounds - Trailer Courts and 
Campgrounds, p. 2602 
Annual Jail Inspections, p. 2041, 2629 
Swimming Pool Inspections Indication of What 
Constitutes a Full Facility Inspection and a Critical 
Point Inspection of a Public Bathing Place or 
Swimming Pool, p. 1513, 1998 
and other rules - Drinking Water - Setting Standards 
for Public Drinking Water that Incorporate Federal 
Requirements for Phase II and V Contaminants and Lead 
and Copper, p. 1362, 2131 
and other rules Water Quality Surface Water 
Quality Standards, p. 2737, 827, 2136 
Water Quality- Water Use Classifications--Clark Fork 
- Columbia River Drainage Except the Flathead and 
Kootenai River Drainages, p. 2707 
and other rules Water Quality Ground Water 
Quality Standards - Mixing Zones - Water Quality 
Nondegradation, p. 244, 846, 2136 
and other rules -Children's Special Health Services 

Standards for the Children's Special Health 
Services Program, p. 1340, 1936 
and other rules - Communicable Diseases - Reportable 
Diseases, p. 623, 1295 
Informed Consent for Administration of Vaccine, 
p. 2705 
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16.28.1005 

16.30.801 

16.32.110 

16.32.356 

16.32.373 

16.32.380 

16.32.396 
16.32.399G 

16.32.922 

16.32.1001 
16.44.303 

16.45.1201 

16.47.342 
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Tuberculosis Control Requirements for Schools and Day 
Care Facilities, p. 1652, 2305 
and other rules Emergency Medical Services 
Reporting of Exposure to Infectious Diseases, 
p. 1251, 1704 
Health Planning Certificate of Need Required 
Findings and Criteria, p. 639, 1296 
and other rules - Adult Day Care - Licensure of Adult 
Day Care Centers, p. 1255, 1838 
and other rules Standards for Licensure of 
Hospices, p. 631, 2436 
and other rules Personal Care Licen11ure of 
Personal Care Facilities, p. 1342, 2306 
Kidney Treatment Centers, p. 2782 
Medical Assistance Facilities - Medical Assistance 
Facilities Emergency Services, p. 2480, 2833 
Personal Care Facilities Fees for Inspecting 
Personal Care Facilities, p. 2784 
Adult Day Care Center Services, p. 2780 
and other rules Solid and Hazardous Waste 
Hazardous Waste Management - Use of Used Oil a• a 
Dust Suppressant, p. 556, 2532 
and other rules Underground Storage Tanks 
Underground Storage Tank Installer and Inspector 
Licensing Tank Permits Tank Inspections 
Inspector Licensing Fses, p. 1221, 2744 
Review of Corrective Action• Plans, p. 2786 

TRANSPORTATION, Department of. Title 18 

18.7.302 

18.8.101 

and other rules - Motorist Information Signs, p. 137, 
674 
and other rules - Motor carrier Services (Formerly 
•Gross Vehicle Weight"), p. 2875, 1148 

JUSTICE. Department of, Title 23 

I-VII Regional Youth Detention Services, p. 2886, 579 
I-XI and other rules Instituting Procedures for the 

Revocation or Suspension of the Certification of 
Peace Officers and Other Public Safety Officers -
Procedures for Peace Officer Standards and Training, 
p. 893, 1449 

23.4. 201 and other rules - Sampling Bodily Substances for Drug 
and Alcohol Analysis, p. 2788 

23.5.101 State Adoption of Federal Hazardous Materials 
Regulations. p. 1469, 141. 578 

23.15.102 and other rules Crime Victims Compensation, 
p. 1381, 1999 

23.16.101 and other rules - Public Gambling, p. 2406, 2834 

LABOR AND INDUSTRY. Department of. Title 24 

I-IV Implementation of Education-based Safety Programs for 
Workers' Compensation Purposes, p. 257, 1156 
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I-V 

I-V 

I-IX 

I-XI 
I-XIX 

(Workers' 
24.5.322 

24.11.202 

24.16.9007 
24.29.101 

24.29.1416 

24.29.1513 
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and other rule - Workers' Compensation Data Base 
System - Attorney Fee Rule, p. 2487 
Safety Culture Act Implementation of Safety 
Committees, p. 2493 
Groups of Business Entities Joining Together for the 
Purchase of Workers' Compensation Insurance, p. 9, 
681 
Workers' Compensation Data Base System, p. 1949, 2630 
and other rules - Claims for Unpaid and Underpaid 
Wages - calculation of Penalties, p. 367, 1152 

Compensation Judge) 
and other rules - Procedural Rules of the Court, 
p. 248, 675 
and other rules Unemployment Insurance Benefit 
Eligibility, p. 2056, 2835 
Montana's Prevailing Wage Rate, p. 912, 1705 
Organi~ational Rule for the Former Division of 
Workers' Compensation, p. 2351 
Applicability of Rules and Statutes in Workers' 
Compensation Matters Applicability of Date of 
Injury, Date of Service, p. 143, 679 
and other rules Utili~ation and Medical Fee 
Schedules for Workers' Compensation Matters, p. 146, 
680 
Fees for Construction Blaster Licenses, p. 2491 

STATE LANDS, Department of. Title 26 

I-XXV 

26.3.180 

26.3.186 

26.4.201 
26.4.301 

26.4.301 

and other rules - Regulation of Hard Rock Mining or 
Exploration, p. 1956 
and other rules - Recreational Use of State Lands, 
p. 641, 1844, 2539 
and other rules Authori~ing and Regulating 
Enrollment of State Lands in Block Management Areas, 
p. 1071, 2002 
and other rules - Opencut Mining Act, p. 914, 1871 
and other rules - Refusal to Issue Operating Permits 
because of Violation of Reclamation or Environmental 
Laws, p. 2498 
and other rules - Regulation of Prospecting for Coal 
and Uranium, p. 2414 
and other rules - Regulation of Strip and Underground 
Mining for Coal and Uranium, p. 2064 

NATURAL RESOURCES AND CONSERVATION, Department of. Title __ J.§. 

I Reject, Modify or Condition Permit Applications in 
the Willow Creek Basin, p. 1809, 2640 

I-VI Horizontal Wells and Enhanced Recovery Tax 
Incentives, p. 925, 1875 

36.16.102 and other rules - Water Reservations, p. 262, 1297 
36.22. 604 and other rules - Issuance, Expiration, Extension and 

Transfer of Permits - Horizontal Wells, p. 2792 
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PUBLIC SERVICE REGULATION, Department of, Title 38 

38.2.3909 
38.3.201 

38.3.2504 

38.5.2202 

Stenographic Recording and Transcripts, p. 929, 2010 
and other rules Registration of Intrastate, 
Interstate and Foreign Motor Carriers to Implement 
New Federal Requirements on Single State 
Registration, p. 275, 964 
and other rules - Tariff Fee - Tariff Symbols, All 
Relating to Motor Carriers, p. 14, 965 
Pipeline Safety - Adopting Federal Rules Applicable 
to Liquefied Natural Gas Facilities and Reenacting 
the Existing Rule, p. 2794 

REVENUE, Department of, Title 42 

I-II 
I-VIII 
42.11.301 

42 .11. 301 
42.12.103 

42.12.128 
42.12.222 
42.15.308 
42.16.104 
42.21.162 
42.23.606 

Limited Liability Companies, p. 931, 1721 
Regulation of Cigarette Marketing, p. 375, 1453, 1722 
and other rules - Agency Franchise Agreements for the 
Liquor Division, p. 2097, 2625 
Opening a New Liquor Store, p. 1475, 2418 
and other rules Liquor Licenaea and Permita, 
p. 2003. 2423 
Catering Endorsement, p. 2094, 2626 
Revocation or Suapenaion of a Liquor License. p. 2505 
Adjusted Gross Income, p. 657, 1720 
Net Operating Loaa Carryback. p. 1657, 2352 
Personal Property Taxation Dates, p. 2907, 685 
and other rulea - Eatimated Tax Payment&, p. 1659, 
2353 

42.25.1201 and other rulea - Horizontal Wells, p. 1663, 2354 

SECRETARY OF STATE, Title 44 

1.2.419 Filing, Compiling, Printer Pickup and Publication 
Dates for the Montana Administrative Register, 
p. 2709 

(Commissioner of Political Practices) 
44.10.331 Limitation& on Receipts from Political Committee& to 

Legislative Candidates, p. 659, 2442 
44,12.107 Waiver of Registration P'ees of State Government 

Employee& Who Register as Lobbyists, p. 2425, 2749 

SOCIAL AND REHABILITATION SERVICES, Department of. Title 46 

I Exception& to the Developmental Disabilitiea 
Placement Rules, p. 2811 

I and other rule - Contractor Allotments for Community 
Block Grants, p. 933, 1725 

I-IV Recovery by the State Auditor's Office of Debts OWed 
to the Department, p. 2796 

I-IX Child Support Enforcement Suspenaion of Licenses 
Process, p. 1386, 2447 

I-X and other rulea - Review and Modification of Support 
orders, p. 1392, 2011 

46.10.101 Safeguarding and Sharing of AFDC Information, p. 2800 
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46.10.108 and other rules AFDC and Food Stamp Monthly 
Reporting Requirements, p. 1271, 2543 

46.10.314 and other rules - Transitional Child Care, p. 1400, 
2542 

46.10.403 

46.10.403 

46.10.803 
46.12.204 
46.12.503 

46.12.571 
46.12.590 

46.12.702 
46.12.802 

46.12.1107 

46.12.1222 

46.12.1901 

46.12.2002 

46.12.3803 
46.12.5002 
46.13.303 

21-11/10/94 

AFDC Standards and Payment Amounts Concerning Shared 
Living Arrangements, p. 1264, 1726 
AFDC Income Standards and Payment Amounts, p. 1090, 
1728 
and other rules - AFDC JOBS Program, p. 1515, 2356 
Medicaid Requirements for Co-Payments, p. 286, 686 
and other rules - Medicaid Coverage and Reimbursement 
of Inpatient and Outpatient Hospital Services, 
p. 1076, 1732 
Ambulatory Surgical Centers, p. 949 
and other rules - Medicaid Coverage and Reimbursement 
of Residential Treatment Services, p. 1111, 1744 
Medicaid Outpatient Drugs, p. 1525, 2443 
and other rules - Medicaid Coverage and Reimbursement 
of Wheelchairs and Wheelchair Accessories, p. 1811, 
2546 
and other rules Medicaid Coverage of Services 
Provided to Recipients Age 65 and Over in 
Institutions for Mental Diseases, p. 936, 1591, 1878 
and other rules - Medicaid Coverage and Reimbursement 
of Nursing Facility Services, p. 1096, 1881 
and other rules Targeted Case Management for 
Developmental Disabilities, p. 2803 
Medicaid Coverage of Abortion Services in Cases of 
Rape or Incest, p. 2427 
Medically Needy Income Standards, p. 1109, 1750 
and other rules - Passport to Health Program, p. 2507 
and other rules Low-Income Energy Assistance 
Program, p. 1983, 2642 
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