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ISSUE NO. 16 

The Montana Administrative Register (MAR) , a twice-monthly 
publication, has three sections. The notice section contains 
state agencies' proposed new, amended or repealed rules; the 
rationale for the change; date and address of public hearing; 
and where written comments may be submitted. The rule section 
indicates that the proposed rule action is adopted and lists any 
changes made since the proposed stage. The interpretation 
section contains the attorney general's opinions and state 
declaratory rulings. Special notices and tables are inserted at 
the back of each register. 
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BEFORE THE DEPARTMENT OF AGRICULTURE 
OF THE STATE OF MONTANA 

In the matter of the proposed) 
amendaent of ARM 4.4.312 ) 

) 

NOTICE OF PROPOSED AMENDMENT 
OF ARM 4.4.312 RELATING TO 
THE PROCESS OF PAYMENT FOR 
LOSSES 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons: 

1. on September 24, 1994 the Department of 
Aqriculture proposes to amend ARM 4.4.312 pertaining to the 
process of payment for losses. 

2. The rule as proposed to be amended reads as 
follows: (New matter underlined, deleted matter interlined) 

4.4.312 PRQCESS OF PAYMENT FQR LOSSES (1) Any losses 
occurring under the peliey policies issued for this 
application shall be payable iR twe parte with state 
warrants within forty 1401 days of the occurrence of the 
lg§a as follows: ARY ame~nt swift~ far eurrent er deliR~uent 
etete hail iRsuranee shall ae dedueted free ene half the 
ed;ustment and fert~ 149) days ef the eeeurreRee ef the lees, 
~he 8alanee due aft the leas shall be mailed to the iReured 
after the aleee ef the hail eeasen. 

(a) L9ss payment shall be applied to outstanding 
policv premium (regardless of location in Montana); loss 
poyaant shall be applied to policy of loss first. remaining 
loss payment shall be applied to additional policies of 
recora in descending Order baSed OD date Of iSSUance. 

tbl Policy holders will be identified by tax 
identification Dumber. Policies haying the same tax 
identification numblr will be considered the same entity and 
lots payaent policies enacted accordingly. 

AUTH: 80-2-201, MCA IMP: 80-2-244, MCA 

R£ASON: 

The Montano State Hail Board held its annual meeting 
January 24, 1994. At this meeting the Hail Board instructed 
department personnel to clarify rule 4.4.312 concerning loss 
payment to policy holders. The Board felt that the rule as 
it existed was too vague and desired a more specific method 
of payment. 

MAR Notice No. 4-14-69 16-B/25/~4 
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J. Interested persons may present their data, views, 
or arquments either orally or in writinq to the Montana 
state Board of Hail Insurance, P.O.Box 200201, Helena, MT 
59620, no later than September 22, 1994. 

4. If a person who is directly affected by the 
proposed ~t wishes to express his data, views and 
arquments orally or in writinq at a public hearinq, he must 
aaka written request for a hearinq and submit this request 
alonq with any written comments he has to Ralph Peck, 
Administrator, Aqricultural Development Division, 
Aq/Livestock Buildinq, P.O.Box 200201, Helena, MT 59620, no 
later than september 22, 1994. 

5. If the aqency receives requests for a public 
hearinq on the proposed~t from either lOt or 25, 
whichever is less, of the persons who are directly affected 
by the proposed ~t; from the Administrative Code 
co .. ittee of the leqislature, from a qovernmental aqency or 
subdivision or from any association havinq no less than 25 
members who will be directly affected, a hearinq will be 
held at a later date. Notice of the hearinq will be 
published in the Montana Administrative Reqister and mailed 
to all interested persons. 

Certified to the secretary of state Office Auqust 15, 1994 

16-8/25/94 MAR Notice No. 4-14-69 
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BEFORE THE BOARD OF NURSING 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of a rule pertaining 
to fees 

NOTICE OF PUBLIC HEARING 
ON THE PROPOSED AMENDMENT 
OF 8.32.425 FEES 

TO: All Interested Persons: 
1. On September 14, 1994, at 9:00a.m., a public hearing 

will be held in the Professional and Occupational Licensing 
Bureau conference room, Arcade Building, Lower Level, 111 N. 
Jackson, Helena, Montana, to consider the proposed amendment 
of the above-stated rule. 

2. The proposed amendment will read as follows: (new 
matter underlined, deleted matter interlined) 

"8.32.425 FEES (1) The fee for licensure (RN or LPN) 
by examination (NCLEX) is $35 lQ, payable at the time the 
application is submitted. This fee is retained by the board 
if the application is withdrawn. 

(2) The fee for repeating the examination (NCLEX) for RN 
or LPN will be $35 lQ. 

(3) The fee for licensure (RN or LPN) by endorsement is 
$35 ZQ, payable at the time the application is submitted. 
This fee is retained by the board if the application is 
withdrawn. 

(4) The application fee for specialty area recognition 
shall be $~ ~. and a fee of $r9 ~ for each annual renewal 
thereafter. 

(5) The license (RN or LPN) renewal fee is $r& ~ per 
year. 

(6) The fee to reactivate a license (RN or LPN) is $r& 
.i.Q.. 

(7) The fee for late renewal of a license is double the 
regular renewal fee. 

(8) The prescriptive authority application fee is $&9 

(9) 
(10) 
(11) 

$10 .• 
Auth: 

MCA 

The renewal fee for prescriptive authority is $50. 
The verification fee is $r9 ~-
The fee for a duplicate renewal certificate is 

Sec. 37-8-202, MCA; IMf, Sec. 37-1-134, 37-8-202, 

REA$0N: The proposed fee increases are necessary to 
reflect changes in the Board of Nursing's functions. The 
Nurses Assistance Program has been implemented; an 
investigator has been hired; and other new programs have been 
implemented. The Board operated on reserve funds for Fiscal 
Year 1994 to decrease the fund balance. The budget 
expenditures for Fiscal Year 1995 are projected to be 
$602,508. Income under the current fee schedule would be 

MAR Notice No. 8-32-36 16-8/25/94 
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$314,800. The fee increase is projected to generate revenue 
of $730,175, which amount would cover the expenditures for 
Fiscal Year 1995. It is necessary to replace money spent from 
the reserve fund. This increase should fund the Board's 
program through Fiscal Year 1997. 

3. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to the Board of 
Nursing, 111 North Jackson, P.O. Box 200513, Helena, Montana 
59620-0513, to be received no later than 5:00p.m., September 
22. 1994. 

4. Lance Melton, attorney, has been designated to 
preside over and conduct this hearing. 

BOARD OF NURSING 
NANCY HEYER, CHAIRMAN 

BY' a .. 71: ,7:,_k_ ANiti: BARTOS, +CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

Certified to the Secretary of State, August 15, 1994. 

16-B/25/94 MAR Notice No. 8-32-36 
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BEFORE THE BOARD OF OUTFITTERS 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the proposed 
amendment of rules pertaining 
to fees and misconduct 

NOTICE OF PUBLIC HEARING 
ON THE PROPOSED AMENDMENT 
OF 8.39.518 FEES and 
8.39.708 MISCONDUCT 

TO: All Interested Persons; 
1. On September 15, 1994, at 9:00a.m., a public hearing 

will be held in the Professional and Occupational Licensing 
Bureau conference room, Arcade Building, Lower Level, 111 N. 
Jackson, Helena, Montana, to consider the proposed amendment 
of the above-stated rules. 

2. The proposed amendments will read as follows: (new 
matter underlined, deleted matter interlined) 

"8.39.518 LICENSURE--FEES FOR OUTFITTER, OPERATIONS 
PLAN, AND PROFESSIQNAL GUIDE (1) Fees for outfitters, 
operations plan, and professional guides shall be as follows: 

(a) new outfitter license 
(i) application processing ............. $ 5G lQQ 
(ii) examination ........................ 5G lQQ 
(iii) investigation ...................... ~ lQQ 
(iv) annual license ..................... ~ 2..Q.Q. 
(b) amendment to outfitter license 
(i) application processing ............. 5G 12 
(ii) examination ........................ 5G 12 
(c) renewal of outfitter license 
(i) annual license .................... . 
(ii) late renewal penalty .............. . 
(iii) inactive status ................... . 
(d) new operations plan 
(i) review and processing .............. T5 ~ 
(ii) equipment inspection ............... ~ 1QQ 
(e) amendment to operations plan 
(i) review and processing .............. T5 lQQ 
(ii) equipment inspection ............... ~ 1QQ 
(f) new professional guide license 
(i) procesaing .......................... ~ n 
(2) New applicants for an outfitter license shall 

include, with application for license, payment in the amount 
of $~ iQ2 (thia does not include fees related to operation 
plan), which shall be nonrefundable, except: 

(a) an applicant failing to meet the qualifications to 
take the examination shall be refunded the entire amount less 
the application proceaaing fee; and, 

(b) an applicant failing to pass the examination shall 
be refunded the entire amount less the application processing 
fee and the examination fee. 

(3) Applicants for amendment to license shall include, 
with application for amendment, payment in the amount of $~ 
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12Q, $5& 75 of which shall be refunded if examination is not 
necessary for the amendment. 

(4) Applicants for amendment to operations plan shall 
include, with application for amendment, payment in the amount 
of $~ iQQ, $~ ~ of which shall be refunded if inspection 
of equipment is not necessary for the amendment. 

(5) Operations plans submitted for approval by the board 
requiring no inspection, such as in the case of an outfitter 
presently licensed submitting an operations plan to comply 
with this chapter, shall be accompanied by the review and 
processing fee only. 

(6) Minor amendments to license or operations plan, not 
involving change to type of license or operation or area of 
operation, shall not require a fee.• 

Auth: Sec. 37-47-201, MCA; IHf, Sec. 37-1-134, 37-47-
306, MCA 

8.39.708 MISCONDUCT Misconduct, for purposes of 
defining subsection (9) of 37-47-341, MCA, is determined by 
the board to mean conduct of either a licensed outfitter or 
licensed professional guide which fails to conform to the 
accepted standards of the outfitting and guiding profession 
and which could jeopardize the health, safety and welfare of 
the public, and shall include the following: 

(1) any violation of ARM 8.39.701 through 8.39.707; 
(2) failure to account, in records submitted to the 

board with the outfitter's renewal application, for every 
client certified under the set aside license as provided in 
87-2-511, MCA; 

(3) failure to cooperate with a board-authorized 
investigation; 

(4) resorting to fraud, misrepresentation or deceit in 
taking the licensing examination+ or ~ attempting to obtain 
QX obtaining an outfitting, guiding. hunting or fishing 
license; 

(5) aiding, abetting, assisting, or hiring an individual 
to violate or circumvent any of the laws relating to licensure 
under Title 37, chapter 47, MCA; 

(6) acting beyond the scope of activities for which the 
individual is licensed; 

(7) having hunting or fishing privileges suspended, 
revoked, placed on probation, or voluntarily surrendered in 
the state of Montana, or any other jurisdiction; 

(B) having a license to act as an outfitter or guide 
denied, suspended, revoked, placed on probation, or 
voluntarily surrendered in another jurisdiction; 

(9) pleading guilty to or having been found guilty of a 
crime involving fraud, deceit, theft, or other deception; 

(10) violation of a disciplinary order of the board; 
(11) failure to properly license a guide in accordance 

with ARM 8.39.505~; 
(12) providing Or offering to provide services as an 

outfitter or guide without a current. active license to do so, 
whether before obtaining a license. or during a time wnen the 
license has not been renewed; 

!131 taking or attempting to take a 9ame animal or fish 
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whether providing services or not. in violation of legal 
limits or without a proper license to do so; 

114) allowing or facilitating the use of an outfitting, 
guiding. hunting. or fishing license by anyone other than the 
individual to whom the license was legally issued. 

Auth: Sec. 37-47-201, MCA; IM£, Sec. 37-47-341, MCA 

REA$0N; The proposed fee increases are necessary to 
meet the existing budget of the Board. Since 1993, the Board 
has added an executive director, and has increased 
investigations and enforcement of the outfitting industry and 
of illegal outfitting. The Board operated on reserve funds 
for Fiscal Year 1994 to decrease its fund balance. The budget 
expenditures for Fiscal Year 1995 are projected to be 
$320,000. Income under the current fee schedule would be 
$306,151. The tee increase is necessary to generate 
sufficient revenue to continue Board operations through the 
end of the fiscal year. 

The proposed additions to the misconduct rule 
are necessary to further identify actions that could result in 
disciplinary action against a licensed outfitter or guide, or 
denial of a license to a prospective licensee. This rule is 
being further developed to follow the intent of the 
legislature in granting the Board the authority to define 
misconduct by rule. 

3. Interested persons may present their data, views or 
arguments either orally or in writing at the hearing. Written 
data, views or arguments may also be submitted to the Board of 
Outfitters, 111 North Jackson, P.O. Box 200513, Helena, 
Montana 59620-0513, to be received no later than 5:00p.m., 
September 22, 1994. 

4. Lance Melton, attorney, has been designated to 
preside over and conduct this hearing. 

BOARD OF OUTFITTERS 
0. KURT HUGHES, CHAIRMAN 

BY: fit.<~ -r-zi f\."u ~ · 
ANNIE M. BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

ANNIE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, August 15, 1994. 

MAR Notice No. 8-39-10 16-8/2~/94 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment 
of Rules 11.12.413 and 
11.12.416, the repeal of Rule 
11.12.417 and the adoption of 
Rules I, II, III, IV, and V, 
VI, VII, and VIII pertaining 
to medical necessity 
requirements of therapeutic 
youth group homes. 

NOTICE OF PROPOSED AMENDMENT 
OF RULES 11.12.413 AND 
11.12.416, THE REPEAL OF 
RULE 11.14.417, AND THE 
ADOPTION OF RULES I I II I 
III, IV, V, VI, VII AND VIII 
PERTAINING TO MEDICAL 
NECESSITY REQUIREMENTS OF 
THERAPEUTIC YOUTH GROUP 
HOMES 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons 

1. on october 13, 1994, the Department of Family services 
proposes to amend ARM 11.12.413 and 11.12.416, repeal ARM 
11.12.417, and adopt Rules I, II, III, IV, V, VI, VII and VIII 
pertaining to medical necessity requirements of therapeutic youth 
group homes. 

2. The rules as proposed to be amended and adopted read as 
follows: 

11.12.413 YQUTH GROUP HOME· STAFF (1) through (5) remain 
the same. 

(6) Moderate level therapeutic youth group home providers 
must meet additional minimum staffing requirements to provide a 
therapeutic environment and treatment interventions identified in 
the child's individual treatment plan as set out in [Bule III in 
regard to medical necessity and as follows for the purpose of 
licensing: 

(a) Child/staff ratio must be no more than 4:1 each day for 
a 15 hour period beginning at, or between, 7:00 a.m. and 7:30 
a.m., (or beginning at or between some other reasonable morning 
half-hour which is approximately 15 hours prior to the bedtime of 
the children), when children are in care. 

(b) Child/awake staff ratio must be no more than 8:1 each 
night for a nine hour period beginning no earlier than 15 hours 
from the time day-time staffing of 4:1 is initiated. 

(e) Baeh pre~ram mana~er shall ~e reapensi~le fer ne mere 
~han ei9h~ ehildren. 

(d) ~here mYe~ ~e ade~a~e s~aff ~a ellew ~he ~s, er ~he 
pra,ram mana9er whe is previain9 seP\isea Ynder ~he ayperviaien ef 
a •aa~era ar hi9her level alinieien 1 ~e eenaYe~ t;he fellewin9 en 
a weekly .,aaiat 

(i) t;~e ,reyp ~reat;mene aeeaiena per ahilar 
(ii) ene iAdividYal ~reat;ment; seaaien per ehildr 
(iii) ene ~reat;men~ ~eam mee~in~r and 

16-8/25/94 MAR Notice No. 11-69 
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( h•) family ~herapy when appropriate atul meEiieally neeee 
aary-r 

(e) Baeh LEIS shall he reepeneible fer ne mere than 16 
ehillireno 

(7) Campus based level therapeutic youth group home 
providers must meet additional minimum staffing requirements to 
provide a therapeutic environment and treatment interventions 
identified in the child's individual treatment plan as set out in 
[Bule IIIJ in regard to medical necessity and as follows for the 
purpose of licensing: 

(a) Child/staff ratio must be no more than 4:1 each day for 
a 15 hour period beginning at, or between, 7;00 a.m. and 7;30 
a.m., (or beginning at or between some other reasonable morning 
half-hour which is approximately 15 hours prior to the bedtime of 
the children), when children are in care. 

(b) Child;awake staff ratio must be no more than 8:1 each 
night for a nine hour period beginning no earlier than 15 hours 
from the time day-time staffing of 4:1 is initiated. 

(e) Baeh pr&!ram mana,er ehall be responsible fer ne mere 
t:han feYr ehillireno 

(li) '!'here mYst: he alieEfl;late staff te allew the LC6 1 the 
pretram manater anEifer prefessienal euppel!'t staff whe pre'> ilie 
IIBPIP ieee ~;~nEier t:he llllpel">•isien ef a 111astel!'s er hil}hal!' le.,•el 
e1i~ieian 1 ee implement indivili~talieeEI treatment plans ElewelepeEI 
&y the ereatment teamo 9eSYIIentat:ien ef inEiivid~o~al, l}retlp and 
fa•ily therapy ~et be eemplet:eEI fer eaeh seesien anEI be ineltl~ed 
in ~arterly treat•ent summaries. ~reat;aent plans shall inel~o~de 1 
hut are net limited te1 

(i) epeeifie ereatment plan elojeethes anEI inter .. entieruo 
wlti~ are earrieEI eyt in tobe treat;ment envirer~men£ and ElestlaenteEI 
~y daily ~ar~intr . 

(ii) a"e age apprapriat;e inEiiviEitlal t.herapy seesien per weelu 
(iii) ewe a9e apprepriate '!JI!'allp t;herapy seesiens per weeltr 

(iv) faaily therapy seeaiene when apprepriat;e ana •edisally 
fteaeeaary. 

(e) IndiviEI~o~alheEI treat.11ent plans are lleAit.ered weeltly loy 
the treae•ent t.ea• whieh ineludes b~o~t; is net. 1 i•itee te 1 t.he 
direet.sra ef sliftisal se!'Yieea, eperati~nal ser·~ieee 1 aftd 
aliYeatienal ae!'Yieea, anEI ehe eefteultin! ehilEI peyehiatristo 

(f) Sash LEIS ahall be reapensiele fel!' ne mere ~han ei<Jht 
ehilliren, 

('!Jl Bash ea•p11e haaed level therape11tie ye~o~th IJF811p hS~Be 
eha-11 eit-her ••play er eent;raet; fer a • 2!5 f~o~ll ti111e aeeial werlter 
fer eaeh eitht. ehihlren in eare, ~he seeial werlter shall meet the 
•ifti•~• qualif!eat;iene ef a eaeheler'e de<Jree and t~s years ef 
relateli eltiJBf'ieneeo YnEier ~his e~o~beeetien 1 .25 t~o~ll time seeia± 
werker 11eana a aeeial werlter werltii'IOJ a •ini11111m ef 19 heurs per 
week-r 

(hl Bash ea11pue baeeEI t.herapeut;ie ye~o~th <Jre~o~p heme shal-l 
eit:her e•pley er eeftt.raet: fer a .25 ft1ll time elinieal direater 
for oaeh ei'!Jh~ ehildren in ears. ~he elinieal direetel!' shall be 
lieenaed by tthe lteneana beard ef psyehelSI}iat.e. UndeP this 
eli&aee•ien, .as tYll £i11e elinieal dlreat.er meafts a eli~ 

MAR Notice No. 11-69 lli-8/25/<Jq 
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llireet!er werlt:l:119 a •ini•lll• ef 19 helllre per week:o 
(i) Bash ea•p111a baaell le~el t!herape111\ie ye111t!h 91'8111p h••• 

shall eit!her ••play er eent!raet! fer a ,as f111ll t!i•e llireet!er ef 
epera\iene fer eaeh ei,h\ ehHclreft iR ••••, qlhe llirae\ar ef 
eperat!htftB peai\ieft ie a •aa\er'e la..,el peei\iefto Yftcler ett.ia 
slllbeeet!ieR, .a5 f11ll t!i•• lliraet!er ef eperatiena •eaRs a diree\er 
ef eperat!iefts wark:ift' a •i~ti- ef 19 he111ra per weelh 

<H Hash ea•p~ta beaall le•.-el \harapellt!ia ye11t!h ,rellp he•• 
shell ai\her a•pley ar eaft\raa\ far a • a& fllll t!i•e re,iat!arall 
1111rea far eaetlo ei,tt.t! ett.Hdreft ift eareo qlhe re,iat!erell ftllraa shall 
be lieefteall by t!ha Maftt!afta bearll af ftlllraift,, YRIIer t!hia 
alllbaeeeiaR, .a& f11ll ei•a ra,iet!arall ftlll'aa ••ana a ra,iat!arell 
ftllrea werkift' a •ifti- ef 8 he11re per week, 

(8) Intensive level therapeutic youth group home providers 
must meet additional minimum staffing requirements to provide a 
therapeutic environment end treatment interventions identified in 
the child's individual treatment plan aa aet out in fBula IVl in 
regard to medical necesaity and as follows for the puroost of 
licensing: 

(a) Child/staff ratio must be no more than 2:1 each day for 
a fifteen hour period beginning at, or between, 7:00 a.m. and 7:30 
a.m., (or beginning at or between some other reasonable morning 
half-hour which is approximately fifteen hours prior to the bed-
time of the children), when children are in care. . 

(b) Child/awake staff ratio must be no more than 4:1 each 
night for a nine hour period beginning no earlier than fifteen 
hours from the time that day-time staffing of 4:1 is initiated, 
when children are in care. 

(e) Hash pre,ra• M&fta,er shall be reapeRaible fer ft& •ere 
\han feHP ehildrefto 

(II) ~here •~tee be alle .... at!e staff t!e allew \he h9S 1 er \he 
pr••••• •afta,er ~he ia pra~illin' ae"'•ieee Hftlier \he a111pervieian ef 
a •aet!era er hi,her le~el eliRieian 1 t!e eeftlluet! \he fallawin, en 
a weekly basis• 

(i) t!hree •••up t!reat•ent! aeaaiafte per ehillil 
(ii) ewe inlli..,illllal t!reae•eftt! eeeeiene per ehilll1 
(iii) ewe t!reat!•ent! \sa• •ea\ift'a' aftll 
(i~) fa•Hy t!herapy wheft apprepriaee anll •elliaally Reese 

eapy-r 
(e) Haetlo h9S shall ba reape~teil!le fer fte •ere \haft 13 

ahildi'Bfto 
(9) 111 allllit!ien t!e ~he 4 heura ef erieneaeiaft raferefteell in 

ellbeee\ien (4) aba~e, ehilll ears staff ift a Mallerat!e 1 ee•p11e baeell 
ar iRt!eReh•e le•.-al eherapa11t!ie ye11t!h IJ!'aup ha•e .... ae reeei..,e 15 
haure sf iRit!ial t!raiftift'' and eaeh year .use eemplat!e 15 haura ef 
allllit!ienal in serviee t!rainiftiJ ift aft area llireet!ly relat!ed t!a 
eheir dllt!iae. Ini~ial aftd adllit!ienal t!rainin' •~tat! inallllie ehe 
~•• ef phyeieal and nan phyeieal •ethads ef eentrelliniJ ehildreft 
anll allelaeee~tt!e te aaalllre praeeet!ien and safet!y ef t!he elient! and 
~ 

(19) 'l'heee l!'tllea de nee preel11de a medieaid eli,il!le yat1~h 
fre• reeei~ii'IIJ il'ldi..,idllal l!.herapy ae"'•ieaa ht allditie~t t!e ••derat!e 
er int!eftei..,a level therape11t!ie ye111t!h IJI'BHp he•e aall'¥ieee wheft 
\~re is eamplianee wit!h •ellieaill ~e .... irement!a anll reiaburee•ent!, 
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(11) Bash t!he!'apetteie yel!t!h ~rel!p heae previEler liii!BE aeel!re, 
efta pre•.·iae apprepriat:e aeettMaftt:aeieft t.hat.' 

fa) all shilareft reeeh•iftiJ ereat!Meft6 iR \che t;herape~;~\cie 
yettet\ ~rettp he•e reeei•;e a well ehila eereeRiRI!J eft aft aRR\ial 
eaais1 afta 

(b) all et\ilareft reeeh•ifti!J ehellle\cherapy are seeR by a 
lieefteea •eaisal aeet.er at! lease Ef\iareerly er mere ett;e,. ae 
refltli!'ea by the asseptoed pret;eeel fer t.he preesril!led ehemeel\erapy. 

AUTH; Sec. 41-3-1103. 41-3-1142 and 52-2-111. MCA. 
IMP: Sec. 41-3-1103. 41-3-1142 and 52-2-111. MCA. 

11,12,416 YOUTH GRQUP HOME. CHILQREN'S CASE RECORDS 
(1) remains the same. 
(2) The case record of each child receiving moderate, campus 

based or intensive level therapeutic youth group home services 
must contain the fellewiftiJ additional documentation set out in 
[Rule viii J.-

fa) referral fa!'lllfatiot!herieaeieft fe!' ee!''>'ieee 1 
(e) •edieal fteaeeeiey eeat.emeRtol 
(e) iflliivilittal t;reat.llleRt plaR 1 eigRed l!ly t.he LCS, whish 

des-el'lt!e ehe ehild'e reepsRee ta to!'eat.meRE fpral!freee er laelt ef 
p!'81JPeee) 1 aftd the st.att's intoeraetieA ftftd iHvelvemeRt with the 
sliefttr afta 

(a) weellly eliRieal pre~ress ftet.es 1 !'eviewea aRe eiiJfteli l!ly 
ehe Le6 1 whish e-ariee tohe ehild'e pral!fralll pat-t.ieipat.ieR aRe 
peyeheeeeial}behavieral eeat.tte aRd fttRet.ieRiRI!J. 

AUTH: Sec. 41-3-1103. 41-3-1142 and 52-2-111. HCA. 
IMP; sec. 41-3-1103. 41-3-1142 and 52-2-111. MCA. 

Rule L THERAPEUTIC YOUTH GROUP HOME. MEPICAL NECESSITY 
CRITERIA (1) Moderate, campus based and intensive level 

therapeutic youth group home services must be ordered by a 
licensed physician, a licensed clinical psychologist, a licensed 
master level social worker (MSW), or a licensed professional 
counselor (LPC), and must be authorized by the department. 

(a) Providers of moderate level therapeutic youth group horne 
aervicea shall accept placement of only those children who meet at 
least three of the medical necessity criteria listed in subsection 
(2) below. 

(b) Providers of campus based level therapeutic youth group 
home services shall accept placement of only those children who 
meet at least four of the medical necessity criteria listed in 
subsection (2) below. 

(c) Providers of intensive level therapeutic youth group home 
services shall accept placement of only those children who meet at 
least five of the medical necessity criteria listed in subsection 
(2) below. 

(2) Medical necessity criteria: 
(a) The child is at risk of psychiatric hospitalization or 

placement in a residential treatment facility licensed by the 
department of health and environmental sciences of the state ot 
Montana. 
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(b) The child has been removed from his or her home and has 
a mental or emotional disorder, the severity of which impairs his 
or her ability to function in a lees restrictive snvironment. 

(c) The child exhibits behavior which indicates disturb
ances of a severe or persistent nature, or is at risk of 
developing disturbances due to mental illness or a history of 
sexual, phyaical or emotional trauaa. 

(d) The child is currently placed, or has a history of 
previous placement(&), at the inpatient psychiatric hospital or a 
residential treatment facility licensed by the department of 
health and environmental sciences of the state of Montana and 
continues to require 24 hour supervision and treatment at a leas 
restrictive level of care. 

AUTH: Sec. 41-3-1103. 41-3-1142 and 52-2-111. MeA· 
IMP: Sec. 41-3-1103. 41-3-1142 and 52-2-111. MCA· 

Rule II. MEPICAL NECESSITY STAFFING - MOPERATE LEVEL 
THERAPEUTIC YOUTH GRQUP HQMES (1) Moderate level 

therapeutic youth group homea are subject to the 
staffing/treatment requirements of this rule in addition to the 
applicable staffing requirementa of ARM 11.14.413. 

(2) Each program manager shall be responsible for no more 
than eight children. 

(3) There must be adequate staff to allow the LCS, or the 
program manager who is providing services under the supervision of 
a masters or higher level clinician, to conduct the following on 
a weekly basis: 

(a) two group treatment sessions per child: 
(b) one individual treatment session per child; 
(c) one treatment team meeting; and 
(d) family therapy when appropriate and medically neces

sary. 
( 4) Each LCS shall be responsible for no more than 16 

children. 

AUTH: Sec. 41-3-1103. 41-3-1142 and 52-2-111. MC6. 
IMP: Sec. 41-3-1103. 41-3-1142 and 52-2-111. MC6. 

Rule III. MEDICAL NECESSITY STAFFING - CAMPUS QASEP LEVEL 
THERAPEUTIC YOUTH GROUP HOMES ( 1) Campus based level 

therapeutic youth group homes are subject to the 
staffing/treatment requirements of this rule in addition to the 
applicable staffing requirements of ARM 11.14.413. 

(2) Each program manager shall be responsible for no more 
than four children. 

(3) There must be adequate staff to allow the LCS, the 
program manager andjor professional support staff who provide 
services under the supervision of a masters or higher level 
clinician, to implement individualized treatment plans developed 
by the treatment team. Documentation of individual, group and 
family therapy must be completed for each session and be included 
in quarterly treatment summaries. Treatment plans shall include, 
but are not limited to: 
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(a) specific treatment plan objectives and interventions 
which are carried out in the treatment environment and documented 
by daily charting: 

and 

(b) one age-appropriate individual therapy session per week; 
(c) two age-appropriate group therapy sessions per week; 

(d) family therapy sessions when appropriate and medically 
necessary. 

(4) Individualized treatment plans are monitored weekly by 
the treatment team which includes but is not limited to, the 
directors of clinical services, operational services, and 
educational services, and the consulting child psychiatrist. 

(5) Each LCS shall be responsible tor no more than eight 
children. 

(6) Each campus based level therapeutic youth group home 
shall either employ or contract for a .25 full-time social worker 
for each eight children in care. The social worker shall meet the 
minimum qualifications of a bachelor's degree and two years of 
related experience. Under this subsection, .25 full-time social 
worker means a social worker working a minimum of 10 hours per 
week. 

(7) Each campus based therapeutic youth group home shall 
either employ or contract for a .25 full-time clinical director 
for each eight children in care. The clinical director shall be 
licensed by the Montana board of psychologists. under this 
subsection, .25 full-time clinical director means a clinical 
director working a minimum of 10 hours per week. 

(8) Each campus based level therapeutic youth group home 
shall either employ or contract for a .25 full-time director of 
operations for each eight children in care. The director of 
operations position is a master's level position. under this 
subsection, .25 full~time director of operations means a director 
of operations working a minimum of 10 hours per week. 

(9) Each campus based level therapeutic youth group home 
shall either employ or contract for a .20 full-time registered 
nurse for each eight children in care. The reqistered nurse shall 
be licensed by the Montana board of nursinq. Under this 
subsection, . 20 full-time reqistered nurse means a reqistered 
nurse working a minimum of 8 hours per week. 

AUTH; Sec. 41-3-1103. 41-3-1142 and 52-2-111. MCA. 
IMP; sec. 41-3-1103. 41-3-1142 and 52-2-111. MCA. 

Rule IV. MEDICAL NECESSITY STAFFING INTENSIVE LEVEL 
THEBAPEUTlC YOUTH GROUP HOMES (1) Intensive level 

therapeutic youth group homes are subject to the 
staffing/treatment requirements of this rule in addition to the 
applicable staffinq requirements of ARM 11.14.413. 

(2) Each program manager shall be responsible for no more 
than four children. 

(3) There must be adequate staff to allow the LCs, or the 
program manager who is providing services under the supervision of 
a masters or hiqher level clinician, to conduct the following on 
a weekly basis: 
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(a) three group treatment sessions per child; 
(b) two individual treatment sessions per child; 
(c) two treatment team meetings; and 
(d) faaily therapy when appropriate and medically neces

sary. 
( 4) Each LCS shall be responsible for no more than 12 

children. 

AQTH; Sec. 41-3-1103. 41-3-1142 And 52-2-111. MCA. 
IMP; Sec. 41-3-1103. 41-3-1142 and 52-2-111. MCA· 

Rule V. KEDICAL NECE8SITX. ADDITIONAL TRAINING 
REQUIREMENTS (1) In addition to the 4 hours of orientation 

referenced in ARM 11.12.413 (4), child care staff in a moderate, 
campus based or intensive level therapeutic youth group home must 
receive 15 hours of initial training, and each year must complete 
15 hours of additional in-service training in an area directly 
related to their duties. Initial and additional training must 
include the use of physical and non-physical methods of 
controlling children and adolescents to assure protection and 
safety of the client and staff. 

AQTH; Sec. 41-J-1103. 41-3-1142 and 52-2-111. MCA. 
IMP; Sec. 41-J-1103. 41-3-1142 and 52-2-111. MCA. 

Bule YI. MEDICAL NECESSITY. ADDITIONAL SERVICES (1) These 
rules do not preclude a medicaid eligible youth from receiving 
individual therapy services in addition to moderate or intensive 
level therapeutic youth group home services when there is 
compliance with medicaid requirements and reimbursement. 

AQTH; Sec. 41-3-1103. 41-3-1142 and 52-2-111. MGA. 
IMP; Sec. 41-3-1103. 41-3-1142 And 52-2-111. MGA. 

RULE VII. HEPIGAL NECESSITY I WILL-CHILD SCUENIHG AND 
CHEHQTHERAPY (1) Each therapeutic youth group home provider 

must assure, and provide appropriate documentation that; 
(a) all children receiving treatment in the therapeutic 

youth group home receive a well-child screening on an annual 
basis; and 

(b) all children receiving chemotherapy are seen by a 
licensed 111edical doctor at least quarterly or more often as 
required by the accepted protocol for the prescribed chemotherapy. 

AUTH; Sec. 41-3-1103. 41-3-1142 and 52-2-111. KCA. 
IMP; Sec. 41-3-1103. 41-3-1142 and 52-2-111. MGA. 

iYLe Ylllo MEDlCAL NECESSlTY. ADDlTlONAL CASE RECORDS 
(1) The case record of each child receiving moderate, campus 

baaed or intensive level therapeutic youth group home services 
must contain the documentation required by this rule in addition 
to the documentation required by ARM 11.12.413; 

(a) referral form/authorization for services; 
(b) medical necessity statement; 
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(c) individual treatment plan, signed by the LCS, which 
documents the child's response to treatment (progress or lack of 
progress), and the staff's interaction and involvement with the 
client; and 

(d) weekly clinical progress notes, reviewed and signed by 
the LCS, which summarize the child's program participation and 
psychosocial/behavioral status and functioning. 

3. The rule to be repealed, 11.12.417 THERAPEUTIC YOUTH 
GRQUP HQME. MEQICAL NECESSITY CRITERIA is on pages 11-590 and 11-
591, ARM. 

AUTH: Sec. 41-3-1103. 41-3-1142 and 52-2-111. MCA. 
IMP: Sec. 41-3-1103. 41-3-1142 and 52-2-111. MCA. 

4. Those requirements of ARM 11.14.413 and 11.14.416 
pertaining primarily to medical necessity of treatment as opposed 
to licensing requirements are proposed to be deleted from the 
licensing rules. The deleted requirements are propo5ed to be 
adopted into the new rules, Rules II through VIII. Rule 
11.12.417, the rule setting out specific medical necessity 
requirements for therapeutic youth group homes, is proposed to be 
repealed, and its entire text is proposed for adoption in Rule 1. 

The changes will benefit department workers and providers by 
clearly differentiating between licensing and medical necessity 
requirements. In addition, the changes will clarify that medical 
necessity requirements should be checked pursuant to utilization 
review, while the other requirements are more appropriately 
addressed in a licensing study. 

5. Interested persons may submit their data, views or 
arguments to the proposed rules in writing to the Office of 
Legal Affairs, Department of Family Services, 48 North Last Chance 
Gulch, P.O. Box 8005, Helena, Montana 59604, no later than 
September 23, 1994. 

6. If a person who is directly affected by the proposed 
rules wishes to express data, views and arguments orally or in 
writing at a public hearing, that person must make a written 
request for a public hearing and submit such request, along with 
any written comments, to the Office of Legal Affairs, Department 
of Family Services, 48 North Last Chance Gulch, P.O. Box 8005, 
Helena, Montana 59604, no later than September 23, 1994. 

7. If the Department of Family Services receives requests for 
a public hearing on the proposed rules from either 10% or 25, 
whichever is less, of those persons who are directly affected by 
the proposed rules, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision, or 
from an association having no less than 25 members who are 
directly affected, a hearing will be held at a later date. Notice 
of the hearing will be published in the Montana Administrative 
Register. 
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DEPARTMENT OF FAMILY SERVICES 

c)LK'f}Jt-__ 
Hank Hudson, Director 

~1~-· 
Certified to the Secretary of State, August 15, 1994. 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the adoption 
of Rule I pertaining to 
counting children considered 
to be in day care, and Rule II 
pertaining to infant needs of 
non-infants, and the amendment 
of Rule 11.14.102 pertaining 
to defining day care center, 
family day care home, and 
group day care home. 

TO: All Interested Persons. 

NOTICE OF PUBLIC HEARING ON 
THE PROPOSED ADOPTION OF 
RULE I PERTAINING TO 
COUNTING CHILDREN CONSIDERED 
TO BE IN DAY CARE, AND RULE 
II PERTAINING TO INFANT 
NEEDS OF NON-INFANTS, AND 
THE PROPOSED AMENDMENT OF 
RULE 11.14.102 PERTAINING TO 
DEFINING DAY CARE CENTER, 
FAMILY DAY CARE HOME, AND 
GROUP DAY CARE HOME 

1. on September 20, 1994, at 1:30 p.m., a public hearing 
will be held in the second-floor conference room of the Department 
of Family Services, located at 48 North Last Chance Gulch, Helena, 
Montana, to consider the adoption of Rule I pertaining to counting 
children considered to be in day care, and Rule II pertaining to 
infant needs of non-infants, and the amendment of Rule 11.14.102 
pertaining to defining day care center, family day care home, and 
group day care home. 

The department will make reasonable accommodations to allow 
participation at the hearing of persons with disabilities. Any 
person wishing to request an accommodation should contact Randy 
Koutnik, P.O. Box 8005, Helena, Montana 59604, (406) 444-5900, to 
advise on what is needed. 

2. The rules as proposed to be adopted and amended read as 
follows: 

Rule I. COUNTING CHILPREN IN CARE ( 1) Children of the 
provider's household or children who are present in the home or 
facility only when their own parent is also present shall not be 
counted in determining whether supplemental parental care is 
provided to three or more children. 

(2) A provider of supplemental parental care to three or 
more children shall be licensed or registered as a day care 
facility. 

(3) Once it is determined that registration or licensure is 
required under this rule, all children (except the provider's own 
children over the age of six) who are present during hours when 
supplemental parental care is provided shall be counted for 
determining: 

(a) whether, among the three types of day care facilities, 
the provider must be registered as a family day care home, group 
day care home, or licensed as a day care center; 

(b) whether the facility is in compliance with applicable 
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child:staff ratios; 
(c) whether sufficient space is provided; and 
(d) whether any other safety, health, or prograa requireaent 

or registration/licensure restriction requiring counting of 
children is affected or violated. 

(4) This rule does not apply to persons and facilities 
excluded froa the definition of day care facility as set out in 
ARM 11.14.102 in regard to preschools and blood relatives. 

AUTH: Sec. 52-2-704. MGA, IMP: Sec, 52-2-704; 52-2-731. MGA. 

~= Parental and non-parental care are often combined in a 
household or a facility creating confusion on whether registration 
or licensure as a day care facility is required. Confusion also 
exists on registration requireaents aaong providers of 
supplemental parental care for one or two children. 

Rule I is intended to clarify these is•ues, Registration or 
licensure is required based on a deteraination that three children 
are receiving "supplemental parental care," on a "regular basis" 
as the teras are defined by ARM 11.14.102. Under the proposed 
rule, children of the provider's household or children who are 
only present when their own parent is also present are not counted 
for determining the presence of three children receiving 
supplelllental parental care. This is in accord with the definition 
of supple111ental care, and with existing practices based on the 
definitions of "faaily day care home," "group day care hollle," and 
"day care center". 

After counting children in care and making a determination that 
facility registration or licensure is required, children must also 
be counted to determine facility-type, space requirements, and 
child:staff ratios. Under Rule I, it is intended that aU 
children, (except the provider's children over the age of six), 
regardless of parental presence, be counted to determine the type 
of registration or licensure that must be obtained, how many 
children may be present given available space, and the number of 
staff persons who 111ust be present. 

The department also intends that children who are dropping by to 
play at the facility be counted. Therefore, provider's must use 
care in allowing for an increase in numbers as a result of such 
children. 

The proposal for counting all children (except the provider's 
children over the age of six) is intended to prevent over
crowding, under-staffing, and other probleas connected to 
supervision of groups of children. On these issues, the existing 
definitional exclusion on counting children of the provider over 
the age of six is the only applicable exclusion. This 
clarification is in accord with existing interpretations from the 
facility definitions. 

The terms "provider's children" and "children of the provider's 
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household" are used inter-changably to indicate that the 
provider's stepchildren or other children who are not birth 
children of the provider but who are clearly residing in the 
facility under circumstances making them the equivalent of the 
provider's natural children may qualify for the blanket-exclusion. 

In the Montana Child Care Act there is also an exclusion from 
facility registration/licensure requirements for child care 
situations limited to care for children who are related by blood 
or marriage to the provider, (Section 52-2-703(4) (a) & (14) (a), 
MCA), and an exclusion for care chiefly for educational purposes 
for children at least three years of age. Section 52-2-703(4) (a) 
& (4)(b). This rule-making is not intended to make changes on 
defining these two types of exclusions. see ARM 11.14.102(1). 

Bule II. INFANT NEEDS OF NON-INFANTS (1) Providers caring 
tor children who are not infants but whose level of development 
requires that they be treated as infants shall provide care to 
such children in compliance with the infant-care requirements of 
Title 11, chapter 14, subchapter 5 of the Administrative Rules of 
Montana. 

AQTH: Sec. 52-2-704. MCA. IMP: Sec. 52-2-704i 52-2-731. MCA. 

~= Rule II is proposed to allow for imposition of rules from 
subchapter 5 of chapter 14, Title 11 on care of non-infants who 
continue to have infant-needs. currently, the rules in this area 
cover care for children only up to the age of 24 months. There 
should be more flexibility in determining whether a provider must 
treat a child as an infant under the infant-care rules. For 
example, many children past of the age of 24 months need 
diapering. However, there is no rule specifying that ARM 
11. 14.502, which covers diapering and toilet training, mai' be 
invoked for care requirements on caring for a child who is not 
defined as an "infant" under the rule. 

It should be noted that the proposed adoption of Rule II is not 
intended to mean that children past the age of 24 months who have 
infant needs are to be counted as infants under the infant:staff 
ratio of ARM 11.14.516. 

11.14.102 DEFINITIONS Subsections (1) and (2) remain the 
same. 

(J) "Family day care home" means a place in which 
supplemental parental care is provided to three to six children, 
no more than 3 children under 2 years of age tre111 separate 
fa•iliea eR a reiJ!ilal!' haeis iRel!iEI:iR~J £1\e previl!ler's -8Wft 

ehildreR whe are leas ehaR 6 years ef aiJe, unless care is provided 
for infants only. For places providing care only for infants, 
"family day care home" means a place in which supplementa I 
parental care is provided for up to 4 infants. No other children 
shall be in attendance. 

(4) "Day care center" means a place in which supplemental 
parental care is provided to 13 or more children on a regular 
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basis~ ineludin' ~hs prsvider's swft shildrsft whs are lees •han ' 
years sf a,e. 

(5) "Group day care home" means a place in which 
supplemental parental care is provided to 7 to 12 children on a 
regular basis ineludin! @he pr~~ider'a ewn ehildren whs are leas 
@han ' years sf a,e, unless care is provided for infants only. 
For places providing care only for infants, "group day care home" 
means a place in which supplemental parental care is provided for 
up to 8 infants. No other children shall be in attendance. The 
stafff; infant ratio of ARM 11.14, 516 applies to group day care 
~ all day sere faeilieiee 1 inel¥din' 9raup dey aare hemes 
ae~ift! infan@a snly. 

Subsections (6) through (17) remain the same. 

AUTRi Sec, 52-2-704. MC6. IMP: Sec, 52-2-704: 52-2-731. MCA, 

BEA:iQH: If Rule I is adopted, the provisions in the facility 
definitions referencing the provider's children would be 
repetitive. Therefore, they are proposed to be deleted, 

The amendments also delete language in the definition of group day 
home stating that ARM 11.14.516 applies to all day care 
facilities. Family day care homes that are not registered as 
infant-only homes may care for only three infants, while the 
minimum infant:staff ratio of ARM 11.14.516 is 4:1. Therefore, 
the language of the last sentence of (3) is changed to reference 
group homes only. 

3. Interested persons may submit their data, views or 
arguments to the proposed rules either orally or in writing at 
the hearing. Written data, views or arguments may also be 
submitted to the Office of Legal Affairs, Department of Family 
Services, 48 North Last Chance Gulch, P.O. Box 8005, Helena, 
Montana 59604, no later than September 23, 1994. 

4. The Office of Legal Affairs, Department of Family 
Services, bas been designated to preside over and conduct the 
bearing. 

DEPARTMENT OF FAMILY SERVICES 

d.~· #L 

Certified to the 

~eE~::::ewer 
Secretary ~:a:~, August 15, 1994. 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment 
of Rule 11.14.103 pertaining 
to registration and licensing 
of day care facilities. 

NOTICE OF PROPOSED AMENDMENT 
OF RULE 11.14.103 PERTAINING 
TO REGISTRATION AND 
LICENSING OF DAY CARE 
FACILITIES 

NO PUBLIC HEARING CONTEMPLATED 
TO: All Interested Persons 

1. on October 13, 1994, the Department of Family services 
proposes to amend Rule 11.14.103 pertaining to registration and 
licensing of day care facilities. 

2. The rule as proposed to be amended reads as follows: 

ll, 14, 103 PAY CARE FACILITIES. REGISTRATION OR LICENSING 
APPLICATION (1) Any individual may apply for a registration 

certificate to operate a family day care home or group day care 
home. Any individual, agency or group may apply for a license to 
operate a day care center. However, an applicant who has had a 
previous day care application denied or who bas had a day care 
license or registration certificate revoked or suspended may not 
reapply for licensure or registration within six months of the 
denial or revocation. If the suspension or revocation is 
contested and upheld after a fair hearing. reapplication may not 
be made until six months after the date of the decision of the 
bearing officer. Applications may be obtained from any district 
office of the department. Subsections (2) - (5) remain the same. 

(6) The department, after written notice to the applicant, 
licensee or registrant, may deny, suspend, restrict, revoke or 
reduce to a provisional status a registration certificate or 
license upon finding that: 

(a) The applicant has not met the requirements for licensure 
or registration set forth in these rules, and 

(b) the licensee or registrant has received 3 warnings of 
non-compliance with the registration or licensing requirements. 
~ However, suspension or revocation may be immediate if~ 
(i) upon referral of suspected child abuse or neglect 

regarding an operating day care facility, the initial 
investigation reveals that there are reasonable grounds to believe 
that a child in the facility may be in danger of harm, suspension 
or revocation will be immediate; er 

(iil the dg~artment requests and is denied access to th~ 
licensed pr reaiutered facility; 

fet Lii1l the provider has made any misrepresentations to 
the department, either negligent or intentional, regarding any 
information requested on the application form or necessary for 
registration or licensing purposes; or 

fdt Livl the provider, a member of the provider's household 
or staff has been named as the perpetrator in a substantiated 
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report of child abuse or neglect as defined in ARM 11.5.515. 
Subsections (7) through (11) remain the same. 

AUTO: Section SZ-Z-704. MCA. IMP; Sections 52-2-721: 52-2-732; 
52-2-733. MCA . 

3. The department proposes to amend ( 1) to clarify that 
after fair hearing six months must pass prior to oonaideration of a 
new application. This clarification is necessary to end confusion 
on the time period after fair hearing. The department also 
proposes amending the rule to allow for immediate suspension or 
revocation following a provider's refusal to allow entry by the 
department. The Montana Child Care Act mandates access for 
investigations and inspections. Providers denying access may 
conceal severe health or safety problems. Therefore, suspension 
or revocation should be immediate. 

4. Interested persons may submit their data, views or 
arguments to the proposed amendment in writing to the Office of 
Legal Affairs, Department of Family Services, 48 North Last Chance 
Gulch, P.O. Box 8005, Helena, Montana 59604, no later than 
september 23, 1994. 

5. If a person who is directly affected by the proposed 
amendment wishes to express data, views and arguments orally or in 
writing at a public hearing, that person must make a written 
request for a public hearing and submit such request, along with 
any written comments, to the Office of Legal Affairs, Department 
of Family Services, 48 North Last Chance Gulch, P.O. Box 8005, 
Helena, Montana 59604, no later than September 23, 1994. 

6. If the Department of Family Services receives requests for 
a public hearing on the proposed amendment from either lOt or 25, 
whichever is less, of those persons who are directly affected by 
the proposed amendment, from the Administrative Code Committee of 
the legislature, from a governmental agency or subdivision, or 
!rom an association having no less than 25 members who are 
directly affected, a hearing will be held at a later date. Notice 
of the hearing will be published in the Montana Administrative 
Register. 

DEPARTMENT OF FAMILY SERVICES 

certified to the Secretary of State, August 15, 1994. 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rule 16.10.101 incorporating 
federal food standards 

To: All Interested Persons 

NOTICE OF PROPOSED 
AMENDMENT OF RULE 

NO PUBLIC HEARING 
CONTEMPLATED 

(Food, Drugs ~ cosmetics} 

1. On October 3, 1994, the department proposes to amend 
the above-captioned rule, which incorporates by reference the 
US Food~ Drug Administration's food standards. 

2. The rule, as proposed to be amended, appears as fol
lows (new material is underlined; material to be deleted is 
interlined) : 

16.10.1Q1 POQD STANPARPS (1) The department adopts by 
reference the following federal regulations establishing food 
definitions and standards aH6 all e~eeeq~eHt re.ieie~~oe therete 
promulgated by the United States Federal Food and Drug Adminis
tration which are found in the corresponding parts of Title 21 
of the Code of Federal Regulations (CPR) as of April 1, 199J: 

(a)-(g) Remain the same. 
(h) General (food for human 

consumption) 21 CFR 100 Suboart G 
(i)-(m) Remain the same. 
(n) Unavoidable contaminants in 

food for human consuroption 
and food=Packaging material 21 CPR 109 

lgl eurrent good manufacturing practice 
in manufacturing, packing or 
holding human food 21 CFR 110 

+&t~ Thermally processed low
acid foods packaged in 
hermetically sealed 
containers 21 CFR 113 

lp) €aeae predtiete a~~oa ee~~otee 
tiefteey 41 CPR 118 

(lf) s-Ited aaa e111elfe ua .. 'el!'ea 
fish 41 CFR 122 

(rl Pre~e" raw ereaeea shrimp 21 CPR 143 
lgl Acidified foods '1 ~fR 114 
(s)-(X) Remain the same but are renumbered (r)-(w). 
fyr~ Cereal flours and related 
~ pr9ducts 21 CFR 137 

(z)-(ak) Remain the same but are renumbered (y)-(aj). 
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lal) Ueaaleehelie beoeragea iH ePR lfi5 
(am)-(at) Remain the same but are renumbered (ak)-(ar). 
~lA§l Indirect food additivea: 

adhesive~ eea~iags ead 
components of coatings 21 CPR 175 

+a¥tiatl Indirect food additives: 
paper and eardeeerd pAperbgard 
components 21 CPR 176 

(aw)-(bb) Remain the same but are renumbered (au)-(az). 
fbe+lbAl Direct food substances affirmed 

AU generally recognized as safe 21 CPR 184 
(bd)-(be) Remain the same but are renumbered (bb)-(bc). 
lbfl ~eleraaees fer pee~iei~ee 

ia feed adMiaie~ere~ by 
~he Ba~ireameft~al Pre~ee 
~iea Ageae, a1 ePR 193 

(2) Copies of the federal regulations which were adopted 
and incorporated by reference under (1) may be obtained4 upon 
payment of copying costs._ from the Food and Consumer Safety 
Bureau, Montana Department of Health and Bnvironmental Scienc
es, PO BoX 200901, Capitol Station, Helena, M:xttana 59620.:.!12!ll, phone: 
(406) 444-2408. 
AUTH: 50-31-104, 50-31-108, 50-31-201, MCA 
IMP: 59 31 191, 50-31-104, 50-31-203, MCA 

3. The department is proposing these amendments to the 
rule in order to update the federal standards for ensuring the 
safety of food which have been incorporated by reference and 
which have not been updated since 1983. The amendment of these 
standards will allow the department to more efficiently enforce 
the Montana Food, Drug, and Cosmetic Act, and adoption of the 
most current nationally recognized public health standards for 
food, i.e., those contained in the updated federal rules, is 
necessary to most effectively protect public health. 

4. Interested persons may submit their written data, 
views, or arguments concerning this amendment to cynthia 
Brooks, Department of Health and Bnvironmental Sciencee, Cogs
well Building, Capitol Station, Helena, Montana 59620, no later 
than September 23, 1994. 

5. If a party who is directly affected by the proposed 
amendments wishes to express his/her data, views, and arguments 
orally or in writing at a public hearing, s/he must make writ
ten request for a hearing and submit this request along with 
any written comments s/he has to cynthia Brooks, Department of 
Health and Environmental Sciences, Cogswell Building, Capitol 
Station, Helena, Montana 59620, no later than September 23, 
1994. 

6. If the department receives requests for a public 
hearing under Section 2-4-315, MCA, on the proposed amendments, 
from either 10\ or 25, whichever is less, of the persons who 
are directly affected by the proposed amendments; from the Ad
ministrative Code Committee of the legislature; from a govern
mental subdivision or agency; or from an association having not 
fewer than 25 members who will be directly affected, a hearing 
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will be held at a later date. Notice of the hearing will be 
published in the Montana Administrative Register. Ten percent 
of those persons directly affected has been determined to be in 
excess of 25, based on the number of persons manufacturing, 
producing, processing, packing, exposing, offering, possessing, 
selling, dispensing, giving, supplying, and applying food, 
drugs, and/or cosmetics. 

Certified to the Secretary of State August 15, 1994 . 

Reviewed by: 
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BBFORB '1118 BOARD OF H&ALTII AND BNVIRONMBNTAL SClBNCBS 
OF THB STATB OF MONTANA 

In the matter of the adoption of 
new rules I-V establishing 
administrative enforcement 
procedures for the public water 
supply act. 

To: All Interested Persons 

NOTICE OF PUBLIC HEARING 
POR PROPOSBD ADOPTION 

OF NBW RULBS I-V 

(Public Water Supply) 

1. On September 16, 1994, at 1:00 or as soon thereafter 
as it may be heard, the board will hold a public hearing in 
Room C209 of the Cogswell Building, 1400 Broadway, Helena, Mon
tana, to consider the adoption of the above-captioned rules. 

2. The rules, as proposed, appear as follows: 

RULE I PURPOSE (1) This subchapter implements 75-6-103, 
MCA, which requires rules establishing administrative enforce
ment procedures and administrative penalties authorized under 
the Public Water Supply Act, Title 75, chapter 6, part 1, MCA. 
AUTH: 75-6-103, MCA; IMP: 75-6-109, MCA 

RULE II DEFINITIONS Unless the context clearly states 
otherwise, the following definitions, in addition to those in 
75-6-102, MCA, and ARM 16.20.202 apply throughout this subchap
ter. 

(1) "Act• means Title 75, chapter 6, part 1, MCA. 
(2) "Class I violation• means a violation of the act or 

regulations requiring an inmediate action or reaponse by a 
person because of the health risk involved. These violations 
include, but are not limited to, the following: 

(a) failure to act in an emergency situation, including, 
but not limited to, disease outbreaks, spilla, tampering, 
treatment facility failures, interruption in service, and natu
ral disasters; 

(b) failure to provide continuous disinfection when con
tinuous disinfection has been required by the department; and 

(c) failure to respond to nitrate, total coliform, tur
bidity, or MCL violations, including reporting to the depart
ment, check sampling, implementation of corrective action with
in twenty-four hours, and public notification. 

(3) "Class II violation• means any violation determined 
by the department not to be a Class I violation. 

(4) •consent order• means a legally binding agreement 
signed by a person and the director or designee, whereby cor
rection of recorded violations may be scheduled and penalties 
may be established for failure to comply within the time sched
uled for compliance. Penalties for recorded past violations 
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may also be included in the agreement. 
(5) "Designee• means an employee of the department who 

has been authorized by the director to issue orders under this 
subchapter. 

(6) "Director• means the director of the department. 
(7) "Fees• means the annual assessment of fees for public 

water supply systems and fees assessed for the review of plans 
and specifications submitted to the department, as provided by 
75-6-108, MCA. 

(8) "Final order" means an order of the department issued 
or in force pursuant to 75-6-109, MCA, the recipient of which 
has failed to exercise in timely fashion its right to a hearing 
before the board or has waived such right, or has exercised 
such right to a hearing, following which the board has issued a 
final order either affirming or modifying the department's 
order. 

(9) "Notice of violation• or •NOV" means a notice that a 
violation exists and includes an order directing the person to 
respond. 

(10) •order" means a written direction to a person to 
take an action or series of actions to comply with a provision 
of the act or rules implementing the act found at ARM Title 16, 
chapter 20, subchapter& 2 and 4, within a time established 
under the order and may include a penalty assessment. It also 
means any consent order issued pursuant to this subchapter. 

(11) •Person• is defined in 75-6-102, MCA, and includes a 
certified operator or any authorized agents of or contractors 
to any entity defined as a person. 

(12) •warning letter" means a letter notifying a person 
that they are in violation of the act, rules implementing the 
act, a condition of approval, or an order of the department. 
AUTH: 75-6-103, MCA; IMP: 75-6-109, MCA 

RULE III ENFORCEMENT PROCEDURES (1) Administrative 
enforcement under this subchapter encourages progressive en
forcement from an initial enforcement response, such as a writ
ten or verbal communication, through optional follow-up or 
additional enforcement actions. The department may proceed 
with higher levels of enforcement actions, including the imme
diate imposition of penalties, whenever the violator has not 
responded to the initial enforcement response or is not expect
ed to comply with the initial response, or whenever the viola
tion is a Class I violation. The initial enforcement action 
taken will be determined according to the following: 

(a) A Class I violation may be responded to by the issu
ance of a notice of violation (NOV) and order for inunediate 
corrective action. An NOV and order issued pursuant to this 
subsection, which includes penalties, must be signed by the 
director or designee. 

(b) Those violations determined by the department to be 
Class II violations require the issuance of a warning letter 
prior to the issuance of any NOV and order or consent order 
under this subchapter. Any NOV and order or consent order 
issued after failure of the recipient to respond to a warning 
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letter may include administrative penalties. 
(c) Failure to comply with the terms of an order or con

sent order may be followed by an increased administrative pen
alty assessment or a judicial action for penalties as provided 
by law. 

(d) Except for Class I violations, the issuance of a 
warning letter must precede an imposition of penalties and must 
identify violations, require appropriate corrective measures 
within a specified time period, and give notice that the viola
tion may result in the assessment of administrative penalties 
if: 

(i) there is a failure to take corrective action within 
the time specified in the letter, or 

(ii) the same or similar violation occurs within 12 months 
of the date of the warning letter. 

(2) Orders under this subchapter may include, but are not 
limited to, the following requirements or conditions: 

(a) that the existing public water supply be repaired or 
modified; 

(b) 
(C) 
(d) 

system; 

that treatment be installed or improved; 
that the source of water supply be changed: 
that no additional service connections be made to the 

(e) that the water supply system be monitored as required 
by ARM Title 16, chapter 20, subchapter 2 1 

(f) that a report concerning the condition and operation 
of the plant, works, system, or water supply required by ARM 
16.20.212 be submitted to the department; 

(g) that project reports, construction documents, and 
construction report forms required by ARM 16.20.401 be submit
ted to the department; 

(h) that corrective measures be implemented to eliminate 
a violation or exceedence of an MCL; 

(i) that construction cease and that further use of the 
public water supply system, public sewage system, or improve
ments to those systems be halted until all written approvals or 
fees required by statute or rule are obtained; 

(j) that activities be conducted to remove a source of 
pollution from a place that will cause pollution of a public 
water supply system or of state water used for domestic purpos
es; and 

(k) that public notification be given as specified by 
rule or order. 

(3) Judicial action may be taken for failure to comply 
with any term or condition of an order issued under this sub
chapter. The judicial action may be criminal or civil. 
AUTH: 75-6-103, MCA; IMP: 75-6-109, MCA 

RQLE IV APMINISTBATIVE PBNALIIBS (1) Any imposition of 
penalties under this subchapter becomes effective upon issuance 
of a final order and due according to a schedule established in 
the order. If a person submits compelling financial evidence, 
the department may, prior to issuing an NOV and order, incorpo
rate into an order a reasonable payment schedule, taking into 

16-B/25/94 MAR Notice No. 16-2-472 



-2401-

consideration the person's ability to pay and allowing consecu
tive monthly payments for a penalty assessed pursuant to this 
rule. The department may charge an additional amount in inter
est for funds owed to the state of Montana at the interest rate 
established by the revenue department. 

(2) Penalties imposed against any person under this sub
chapter will be assessed according to the seriousness of the 
violation, the culpability of the person, the size of the sys
tem, the duration of the violation, the economic benefit of 
noncompliance, and the occurrence of the same or similar viola
tion within a 12 month period, as follows: 

(a) Penalty amounts assessed against any person for all 
violations, including but not limited to those listed in (b) 
below, may not exceed $500 for each day a violation occurred or 
continues to occur beyond the date specified for correction in 
the order. 

(b) Penalty amounts for the following list of violations 
may not be less than the amounts specified in Table I below and 
may be adjusted upward according to the criteria in (2) above 
for the following list of violations: 

Table I 
Schedule of Minimum Administrative Penalties 
the Public Water Act. Penalt 

VlOLit.TlOII 
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(a) colifotm b•c::"t•ria 75/ .. "'Pl• • 
lS/d~y/a;,mple 

75/aaoople • 
25/dav/ .. IIIDle l~%::i:!:Oi. 

(I>) nit.T•t• or nitrite (each) 75/ .. IIPle + l~%::~!:a.r. 75/ .. "''le • 
l5/dav/aa111Dle l5/deY/aa-le 

PlULOil. TO PAY UDIIJJ.L n• U Q- 5/day lO/day .0/dey 
QUIUD IM .... U.20.2U 

PAILOilM TO ... IWTAIM QQDIQD DI·- lS/day 100/dey 200/dey 
fti.DYIOM •r•TD DI.IMRCTAWT U· 
.XDDJ.L DAILY 

Sl: Public w•t•t" •Y•t•• ••rving 1 - 100 ••rvio• C!onnectiona 
S:J: Public vat•r •y•t•• aerving 101 - 1000 ••rvice connection• 
83: Public ••t•r •Y•t•• •erving 1001 or aore ••rvice connection• 

(c) Whenever, in Table I above, two penalties are listed, 
separated by "plus" or "+", the first amount is the minimum 
penalty for the violation, and the second amount is the minimum 
penalty for each day of violation extending beyond the date 
specified for compliance in an order issued by the department. 
AUTH: 75-6-103, MCA; IMP: 75-6-109, MCA 

RULE V SUSPBNPBD PBHALTIBS (1) Prior to issuing an NOV 
and order that is to' include administrative penalties, the 
department director or designee may consider suspending a por
tion of the administrative penalties when deemed appropriate. 
In evaluating the appropriateness of suspended penalties, the 
department director or designee shall consider the following 
criteria: 

(a) timeliness in response to violation; 
(b) history of past violations; 
(c) cooperative efforts toward compliance; 
(d) severity of violation and relative risk to human 

health; and 
(e) other extenuating circumstances. 
(2) Penalties suspended under this provision will be 

deemed waived if the violator complies with all provisions of 
the administrative order and remains in compliance for a period 
of one year from the date of issuance of the administrative 
order. 
AUTH: 75-6-103, MCA; IMP: 75-6-109, MCA 

3. The department is proposing these rules in order to 
establish procedures for the administrative enforcement of the 
Montana Public Water Supply Act, including the imposition of 
administrative penalties. The rules contain minimum penalties 
that may be imposed for certain categories of violations under 
the Public Water Supply Act and agency procedures for imposing 
those penalties. These proposed rules are necessary to respond 
to action taken by the 1991 Legislature, which mandated rules 
for the administrative enforcement and administrative penalties 
authorized by the Public Water Supply Act. 

4. Interested persons may submit their data, views, or 
arguments concerning the proposed rules, either orally or in 
writing, at the hearing. Written data, views, or arguments may 
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also be submitted to Yolanda Pit~simmons, Department of Health 
and Bnvironmental Sciences, Cogswell Building, Capitol Station, 
Helena, Montana 59620, no later than September 23, 1994. 

Cer<ifiod <o <he Sao~~~o;:::r 
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the repeal of 
rules 16.10.501, 16.10.502, and 
16.10.503 regarding bottled 
drinking water and ice regulations 

To: All Interested Persons 

NOTICE OF PUBLIC 
HEARING FOR PROPOSED 

REPEAL OF RULES 

(Bottled Drinking 
Water & Ice) 

1. On September 16, 1994, at 1:00 p.m., the board will 
hold a public hearing in Room C209 of the Cogswell Building, 
1400 Broadway, Helena, Montana, to consider the repeal of the 
above-captioned rules. 

2. The rules, as proposed to be repealed, are found on 
pages 16-405 to 16-407 of the Administrative Rules of Montana. 

3. The board is proposing to repeal these rules for a 
number of reasons. First, the rules were enacted in 1972 and 
no authority section was given for their implementation. Upon 
reviewing the rules, the board discovered that the implementing 
section, § 75-6-103, MCA, is found in the public water supply 
statutes. That implementing section provides that "[t]he board 
has general supervision over all state waters which are direct
ly or indirectly being used by a person for a public water 
supply system or domestic purposes or as a source of ice.• The 
statute then gives the board rulemaking authority over a number 
of specific items, all of which relate to public water systems 
and none of which directly relate to bottled drinking water and 
ice. Based on this language, it appears that the board did not 
have specific authority to promulgate these rules. The Depart
ment of Health and Environmental Sciences has rulemaking au
thority over bottled drinking water and ice under 50-31-104, 
50-31-201, and 50-50-103, MCA. Therefore, the Board has con
cluded that it is appropriate to repeal the rules it promul
gated and allow the Department to promulgate updated standards 
under its specific statutory rulemaking authority. 

4. Interested persons may submit their data, views, or 
arguments concerning the proposed repeal, in writing, to Yolan
da Fitzsimmons, Board of Health and Environmental Sciences, 
Cogswell Building, Capitol Station, Helena, Montana 59620, and 
must submit them in sufficient time so that they are received 
no later than September 23, 1994. 

5. Will Hutchison has been designated to preside over 
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-2405-

R.W. GUSTAFSON, Chairman 
BOARD OF HEALTH AND 
ENVIRONMENTAL SCIENCES 

of State 

Secretary 

August 15. 1994 

Reviewed by: 

~~~y 
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BEFORE THE DEPARTMENT OF JUSTICE 
OF THE STATE OF MONTANA 

In the matter of the re-adoption, 
re-amendment, and repeal of rules 
regulating public gambling 

NOTICE OF THE 
PROPOSED RE-ADOPTION, 
RE-AMENDMENT AND REPEAL, 
WITH MINOR CHANGES, 
OF RULES REGULATING 
PUBLIC GAMBLING 

TO: All Interested Persons. NO PUBLIC HEARING CONTEMPLATED 

1. On September 26, 1994, the Department of Justice 
proposes to re-adopt, re-amend and repeal again certain rules 
regulating gambling as specifically shown below. A public 
hearing is not necessary because the Department is proposing to 
re-adopt, re-amend, and repeal, with only minor changes, the 
rules regulating gambling because of a procedural oversight in 
not responding to certain comments of the Legislative Council 
during a previous rulemaking action described below. 

On August 26, 1993 the Department of Justice published a 
notice of public hearing on the proposed adoption, amendment, 
and repeal of the rules regulating gambling at page 1974 of the 
1993 Montana Administrative Register, Issue No. 16 and further, 
on September 20, 1993 the Department held a public hearing on 
the proposal. On November 15, 1993 the Department of Justice 
issued a notice of the adoption, amendment and repeal of the 
rules regulating gambling and the notice was published on 
November 24, 1993, at page 2786 of the 1993 Montana 
Administrative Register, Issue No. 22. It was at the time of 
this adoption that the Department did not address comments on 
the rules submitted by the Legislative Council. 

2. The proposal relates to provisions concerning 
withdrawal of applications; reapplication for licensing; change 
of liquor license type; change of operator location; 
merchandise, prizes and shake-a-day games; transfers of 
ownership interests in grandfathered locations; poker runs; 
sports pools for pig, gerbil and hamster races; distributor's 
licenses; route operator's licenses; procedure for admission of 
hearsay evidence; approval of promotional games of chance, 
devices or enterprises; financial incentive definition; and 
review of carnival games; general licensure procedures; card 
game tournaments; record keeping requirements; video gambling 
machine specifications and record keeping requirements; 
importation of illegal gambling devices; and live keno and bingo 
game awards. 

3. The previously adopted rules with additional minor 
changes proposed in this notice, provide as follows: 

23.16.101 PBFINITIONS As used throughout this subchapter, 
the following definitions apply: 

(1) through (4) remain the same. 
(5) "Biet~ie~~e~· meaRs a ~erase whe. 
(a) ~~rehaeee e~ eetaies frem a lieeesed Maft\:lfaetttrer 
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eQ~ti:lflllleatl ef &lily lti:ftli fer 1:1ee ift !I<HIIBl ill! ael!i "it>iee 1 aftd 
(e) sella !!he e~ipmeae ee a lieeaae~ d!aeri:e~:~eer, re1:1te 

epe.aeer, er epeP&eer. 
(6) ie renumbered (5). 
(1) ·t~~faee~:~rer" meaaa a pereeft whe. 
(al aaa~lea fre. raw maeeriala er el:lbparee a eempleted 

pieee ef elfliipllleBI! er pieeea ef Blftlip~~~eae e£ aft'} lti:ft~, eJteepe 
fer eleel:lreaie li'+'e 8ia!e er lteae eff~iipllleat:, fer ~:~se as a 
!J<H!IBliB!I de'+'iee. 

(81 through (13) are renumbered (61 through (11). 
11•1 "R81:1t:e eperaeer" meaaa a peraea whet 
(a) p~:~reft&aea frem a lieeaaed ~fael!~:~rer er ~iaeri81:1ter 

eq~tipmeat> ef &BJ ltia~ fer 1:1ae ia a !..eli&! aeeiwit:y; 
(el leaaea t:~e eq~:~ipmeat: ee a lieeBBed eperaeer fer ~:~ae ift 

pt~Blie; and 
(el -:11 aell te a Heeaae~ epent:er e~ipmeae t>bae ft&~ 

preoie~:~aly eeea a~:~t:heriaed t:e eperaee 8R e~e eperat:er'e 
pre1111iaea. 
AUTH: §23-5-115, MCA IMP: §23-5-112, MCA 

23 .16 .103 INyBSTIQATIQN OF APPLICANTS, FIHGBRPRINTS MAY BE 
RBQQIRBP · PISCLQSQRB FROM NQNINSTITUIION&L LBNDBR (1) through 
(3) remain aa amended in the 1993 MAR, Iaaue 22. 

(fJ !'Jte dep~rMeae _, re~.4:re elte Jtelller e# a eeee:ta~e 
eM!e:Psl!l:p :Lsee:reee te e8111pleee ·a dee-e~~e (#8- 13) atJMI9:r!':ie1~ 
en!' 1-UeB ltlld :releaotJe e# :ifl~tl- -el (#e- 191 Jlera8fJ&l 
b:iatM')' atatE!IIIeltt 8R I!Jte leelller ee aaaeaa I!Jte BtJ:ii!MH:ity 
J!IH:Pa-e te ;a3 S 11,, MeA, (lie- 13 aBI!i Ee- 19 as l!fte #eftlltl 
reael 8R 61etDber l 1 1991 aBI!i JWJe 39, 19931 reBJ!Ieeel¥el} 1 are 
l•ee"''eraeeti 19} rele:l!'eJ!ee -~~ a-lla!lle ttp!ill!l refJUeee EftMI l!fte 
Eilalllllllll!' Gsfttrel B:iv:is.48B; .,8'1 A:iJ!!'BI! t Rd.; o'fel_, MaftNJ!Ia 
S9,;aEH • 
AUTH: §23·5-115, MCA IMP: §23-5-115, MCA 

RU I (23.16.105! WI'lHJlWW, CF APPLICATIGI (1) through (3) 
remain as amended In the 1993 Mii, Issue 22. 
AUTH: §23-5-115, MCA IMP: §23·5·115, MCA 

23.1§.107 GBOUNDS FOR PBNIAL OF GAHBLING LICUNSB, PBRHIT 
OR AUTHORIZATION (1) through (1) (k) remain aa amended in the 
1993 MAR, Issue 22. 
ArrrH: §23-5·115, MCA IMP: §23-5-115, §23-5·176 MCA 

RU II (23.16.1111 REAPPLICATIGI RU (1) r-.ins as amended in 
1993 MAR, Issue 22. 
AUTH: §23-5-115, MCA IMP: §23-5·115, MCA 

23.1§.115 PEPINITIQNS (1) through (10) remain as amended 
in 1993 MAR, Iesue 22. 
AUTH: §23-5·115, MCA IMP: §§23-5-118, 23-5·176, MCA 

23.16, U6 TBANSf'ER QF IHTERBST .1\t«>NG LIC§NSBBS (1) 
through (5) remain aa amended in 1993 MAR, Issue 22. 
AUTH: §23-5-115, MCA IMP: §§23-5·118, 23-5-176, MCA 
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;n, 16. 117 TRAHSPER OF INTBRBST TO A STRl\NGER TO THE 
LICENSE (1) through (9) (a) (ii) remain as amended in 1993 MAR, 
Issue 22. 

(9) (a) (iii) personal history statement. form (10) as that 
form is described in ARM 23.16.102(3) (b). for the person 
designated to act in the capacity of a receiver or trustee; 

(iv) authorization to disclose form, {form 1) as that form 
is described in ARM 23.16.102(3) (a). filed in the name of the 
receivership, trust or estate; and 

(9) (a) (v) through (b) remain as amended in 1993 MAR, Issue 22. 
AUTH: §23-5-115, MCA IMP: §§23-5-118, 23-5-176, MCA 

23. 16.120 LOANS TO LICENSEES ( 1) through ( 6) remain as 
amended in 1993 MAR, Issue 22. 
AUTH: §23-5-115, MCA IMP: §§23-5-118, 23-5-176, MCA 

BULB IIII23.16.125) CHANGE OP LIOUQR LICENSE TYPE 
(1) through (2) remain as amended in 1993 MAR, Issue 22. 

AUTH: 523-5-115, MCA IMP: §23-5-115, MCA 

BULB IV!23.16.126l CHANGE OF LOCAIION (1) through (2) 
remain as amended in 1993 MAR, Issue 22. 
AUTH: §23·5-115, MCA IMP: §23-5·117, MCA 

RULE Vl23.16.3011 HBBCHANJ)ISB PRIZES AND SHAKB·A·DAY (jAMES 
(1) remains as amended in 1993 MAR, Issue 22. 

AUTH: 123·5·115, MCA IMP: §23.-5-160, MCA 

IUJLB VI!23.16.130l TBANSPBBS OF OJINBBSHIP INTERESTS IN 
LQCATIQNS THAT DO NOT POSSBSS AN ON PRBMlSE CONSUMPTION ALCOHOL 
BBVBUGB LICBNSB& GRANPPATHBUD FOR THE PURPOSE OF OBTAINING 
PBBMITS TO OPBRATB VIDBO GAMBLING HACHIHBS (1) and (2) remain 
as amended in 1993 MAR, Issue 22. 
AUTH: §23-5·115, MCA IMP: §§23-5·306, 23-5-611, MCA 

BULB VII!23.16.1001! PQIBR RUNS (1) through (3) remain as 
amended in 1993 MAR, Issue 22. 
AUTH: §23-5·115, MCA IMP; 523-5-318. MCA 

23.16.1101 CARD GAME TOURNAMENTS (1) through (10) remain 
as amended in 1993 MAR, Issue 22. 
AUTH: §23·5-115, MCA IMP: §§23-5-311, 23-5-317, MCA 

;13 .16 .1;101 DEFINITIONS As used throughout this 
subchapter, the following definitions apply: 

(1) through (19) remain as amended in 1993 MAR, Issue 22. 
AUTH: §23-5-115, MCA IMP: §23-5-115, MCA 

23.16.1202 TYPES OF CARP GAHRS AUTHORIZRP (1J through 
(6) remain as amended in 1993 MAR, Issue 22. 

AYTH: §23-5-115, MCA IMP: §23-5-311, MCA 

RULE YIIIIjl3.16.1709l CQNDUC'I' OF SPORTS POOL FOR PIG, 
GE&BIL OR HAMSTER RACES (1) A lieeesee sf p£emiees aHtfis£iaed 
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~e sell aleehelie 'lleoerages ma, ee&d~e~ sse e~ Mere sper~s peels 
ea .aeea 'lle~weea pigs, ge~ils er a..e~ers. ~ A sports poole 
on races between pigs, gerbils or hamsteru must be conducted in 
accordance with 23-5-501 through 512, MCA and ARM 23.16.1701 
through 1706. 

(31 aaly lieeaseea is iaeerpe~ated ei~ies er tewBs with a 
pep~latieft sf leas theft 199 er leeated ~taide the e~ftdariee et 
a& iaeerpera~ed ei~, er ~ewa ~ eeBd~e~ s~eh raeee. 

lll -at 'l'he raeea -•I! l&e eefttilietell ea l!he p~emiaes ~~ 
-'-side ef iftterie• areea ef ~he premiee11 where feed aft& 
ee.,.erages are ~e~all:r a~ered 1 p~epared, er ae~ell. 'Pfte A 
licensee con4ucting guch a aportu pool must comply with 
additional health or safety measurea as may be required by the 
county board of health or local law enforcement officials in 
which the premises are located. 

(4) Pl!'ier te e-aeiag ~he raees 1 !!he lieeBsee IMlSI! 
s!H!111it, iB wril!iBg1 the Nles fer l!he sperl!s peel fer ~he 
depar~~ftt's appre••l. 'l'he lieeftsee -•t alee sHBI!Iie a 
eerl!ifieal!ieft fr- the ee-ty elerk aftd reeerder er eie:r elerll 
~hal! ~he pr~iees are leeatell ift aft ~aiaeerperated area er is a 
ei~y er tewa wil!h a pep~lel!iea lese theft lQQ. 

(5) Spsr~s peels are ehe aBly eype ef -!l'e•iag ea the 
raeea eea~eted 'lleeweea pigs, !B~ila, er hnMBI!el!'a, a~therised 
ey sal s sea, MeA. 
AUTH: 123-5-115, MCA IMP: 123-5-502, MCA 

23 .16 .1716 SPORTS TAB CARP HANUPJ\C'llJRBR LICENSE 
(1) through (4) remain as amended in 1993 MAR, Issue 22. 

AUTH: 123-5-115, MCA IMP: 1123-5-115, 23-5-502, 
123-5-503, MCA 

23.16.1719 MANQFl\C'11JR.BR RBCQRDKBBPING RBOUIRBMRNTS - DECAL 
INVgNTORIBS (1) through (3) remain as amended in 1993 MAR, 
Issue 22. 
AUTH: 123-5-115, MCA IMP: 123-5-502, MCA 

23.16.1802 QBFINITIQNS 
in 1993 MAR, Issue 22. 

(1) through (17) remain as amended 

AUTH: 123-5-115, MCA IMP: 1523-5-602, 23-5-603, 23-5-607, 
23-5-609, 23-5-610, 23-5-612, MCA 

23.16.1822 PBBMIT NOT TRANSFRR.I\BLB (1) through (5) remain 
as amended in 1993 MAR, Issue 22. 
AUTH: §23-5-115, MCA IMP: 1123-5-603, 23-5-605, 23-5-611, 

23-5-612, MCA 

23.16.1826 OUA&TBRLY RIPOSTING REQUIRBMBNTS (1) through 
(6) remain as amended in 1993 MAR, Issue 22. 
AUTH: 123-5-115, MCA IMP: 1123-5-115, 23-5-605, 

23-5-610, MCA 

23.16.1827 RECORQ RSTENTlON RBOUlREMBNTS (1) through (5) 
remain as amended in 1993 MAR, Issue 22. 
AUTH: §23-5-115, MCA IMP: §§23-5-115, 23-5-605, 
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23-5-610, MCA 

23.16.1901 GENERAL SPECIFICATIONS OF VIDEO GAMBLING 
~HINES (1) through (3) remain as amended in 1993 MAR, Issue 
.22. 
AUTH: §23-5-115, MCA IMP: §§23-5-136, 23-5-602 

23-5-606, 23-5-609, 
23-5-621, MCA 

RQLE IXI23.16.19Ul PISTRIBUTQR'S LICENSE (1) through (3) 
remain as amended in 1993 MAR, Issue 22. 

(I) A pe~ae& lieeReed ~e~ ~hie eeeeie& RMee eemply wieh 
all laws s&d ~lea ef the seaee ef Me&ea&a a&d ehe depa~eMeRe ef 
;~:~eeiee. 
AUTH: §23-5-115, MCA IMP: §23·5-128, MCA 

RQLE X!23.16.1915l R0UTB OPERATOR'S LICENSE (1) through 
(3) remain aa amended in 1993 MAR, Issue 22. 

(t) A pe~se& liee&sed ~:~&de~ this eeeeie& MHsE e$Mply wieh 
all 1-a aR4 ~lea ef ehe aeate ef Ue&tafta aftd ehe deparEiftBHE ef 
;~:~sHee. 

AUTH: §23·5-115, MCA IMP: §23-5-129, MCA 

23.16.1916 MANUFACTURERS/BiBTRiBYTORS'B LICENSE 
(1) through (4) remain as amended in 1993 MAR, Issue 22. 

AUTH: §23-5-115, MCA IMP: §§23-5-605, 23-5-625, MCA 

23 .16 .1917 GENERAL REOUIREMEN'I'S OF MANUFACTURERS, 
SVPPLiBRS I MB PISTRIBUTQRS. 
GAHBLING MACHINJS OR PRQDUCERS 

(1) through (3) remain as 
AUTH: §23-5-115, MCA 

ANI) RQUTE OPERATORS . OF VIDEO 
OF ASSOCIAT!ID EOUIPMJUIT 
amended in 1993 MAR, Issue 22. 

IMP: §§23-5-115, 23-5-605, 
23-5-625, 23·5-626, MCA 

23.16,1918 VIDEO GAMQLING MACHINES TESTING FEES 
(1) through (3) remain as amended in 1993 MAR, Issue 22. 

AUTH: §23-5-115, MCA IMP: §23·5-631, MCA 

23 .16.1925 PQSSESSIQN OF UNLICENSED MACHINES BY 
HANUPACI'UR.ER. DISTRIBtrl'QR. ROUTE OPERATOR. QWNBR. OR REPAIR 
SERVICE (1) remains as amended in 1993 MAR, Issue 22. 
AUTH: §23-5-115, MCA IMP: §§23-5-603, 23-5-605, 

23·5-616, MCA 

23 .16. 1927 APPROVAL OF VIDEO GAMBLING MACHINES ANPIOR 
MQ[!IFICATIONS TO APPROVBP VIDEO GAMBLING MACHINES BY DEPARTMENT 

(1) through (4) remain as amended in 1993 MAR, Issue 22. 
AUTH: §23-5-115, MCA IMP: §23-5-605, 23-5-606, 

23-5-631, MCA 

23.16.1940 VIPEO GAMBLING MACHINES - TRADE SHOws 
(1) through (3) remain as amended in 1993 MAR, Issue 22. 

AUTH: §23-5-115, MCA IMP: §23-5-621, MCA 
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23.16.2004 IMPORTATION OF ILLBQAL GAMQLING DEVICES 
(1) through (3) remain as amended in 1993 MAR, Issue 22. 

AUTH: §23-5-115, MCA IMP: §23-5-152, MCA 

23.16.2401 DEF,NITIONS (1) through (14) remain as amended 
in 1993 MAR, Issue 22. 
AUTH: §23-5-115, MCA IMP; §23-5-409, MCA 

23.16.2406 PRIZE AWARQS PQR LIVE KBNQ AND BINGQ GAMBS 
(1) through (2) remain as amended in 1993 MAR, Issue 22. 

AUTH: Sec. 23-5-115, MCA . IMP: §23-5-412, MCA 

RULE XI!23.16.204) PRQCBD(JJlB FOR ADMISSION Of HBABSAY 
BVIDSNCB (1) remains as amended in 1993 MAR, Issue 22. 
AUTH: §23-5-115, MCA IMP: §23-5-138, MCA 

RULE XII (23 .16. 35011 QBPAR'DIBNT APPROVAL OF PROMQTIONAL 
GAHBS OF CRANCE. PEVICBS OR BNTBRPRISBS (1) through (4) remain 
as amended in 1993 MAR, Issue 22. 
AUTH: §23-5-115, MCA IMP: §23-5-112, MCA 

RQLB XIII!23.16.3502) 
OF FINANCIAL INGBNTIYBS 
1993 MAR, Issue 22. 
AUTH: §23-5-115, MCA 

CASHING PAYROLL CHECKS - - DEFINITIQN 
(1) through (2) remain as amended in 

IMP: §23-5-164, MCA 

RQLB XIV!23.16.3801l REVIBW OF caRNIVAL GAHBS (1) through 
(5) remain as amended in 1993 MAR, Issue 22. 
AUTH: §23-5-115, MCA IMP: §23-6-104, MCA 

4. ARM 23.16.1808 (deemed invalid by the 
Administrative Code Committee without specific statutory 
authorization) is proposed to be repealed. 

5. The Department received written comments on the 
proposed adoption, amendment and repeal of these rules conducted 
during the fall of 1993, and more particularly described in 
paragraph one above, from the Montana Legislative Council staff 
on behalf of the Administrative Code Committee. These COII'IIIents 
were not addressed at the time of final adoption, amendment and 
repeal of the rules. The Department is, therefore, engaging in 
this effort to re-adopt, re-amend and repeal again the rules so 
that the Administrative Code committee comments can be 
addressed. 

The Committee first commented on the language of the 
proposed definitions of "distributor, • •gift enterprise• and 
•route operator.• The comment pointed out that these 
definitions at times unnecessarily repeated statutory language 
and at other times left out portions of the statutory 
definitions. As each of the terms are defined in statute, the 
Department is now removing them, as well as the definition of 
•manufacturer,• which is also found in statute, from 23.16.101. 
The definition of •gift enterprise• was not adopted in the 
previous rulamaking effort. 

The Committee's next comment concerned subsections (4) and 
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(5) of 23.16.103, which were not seen as relating to the 
implemented statute. Subsection (5) was not adopted in the 
previous rulemaking effort and subsection (4) of 23.16.103 is 
being removed here. 

The next comment from the Committee reflects its concern 
with 23.16.117(9) (a) (iii) and (iv) and the lack of specificity 
regarding the requirements for the personal history statement 
and the authorization to disclose form. These forms have 
previously been adopted in ARM 23.16.102 and a 
reference to that rule is now proposed to be added to ARM 
23.16.117 to address the Committee's concern. 

The language adopted last fall in ARM 
23.16.117 (8) regarding ownership interests arising from 
foreclosure on a contract for deed or other instrument of 
transfer next concerned the Committee. It suggested that the 
rule language did not anticipate foreclosure by a mortgagee. 
The rule, however, was specifically intended not to cover 
foreclosures by a mortgagee but only those by a former owner of 
the licensed operation and, then, only if the foreclosure takes 
place within five years of the original transfer or within half 
the term of the contract. Because of this intent, the 
Department does not propose to amend the existing language. 

The Committee pointed out that proposed new Rule III (now 
ARM 23.16.125) is questionably authorized by MONT. 
CODB ANN. § 23-5-115. The Department believes that the language 
in the statute authorizing it to adopt rules to implement the 
gambling code and to provide licensing procedures supports the 
adoption of ARM 23.16.125 and, therefore, proposes 
no change here to that rule. 

The Committee's next comment identified an error in citing 
the statute implemented by new Rule VII (now ARM 
23.16.1001). This minor change is included in this proposal. 

New Rule VIII (now ARM 23.16.1709) concerned 
the Committee due to repetition of statutory language, 
inaccurate use of statutory language and questionable statutory 
authority. The rule is being extensively revised here to 
address each of these comments. 

New Rules IX and X !now ARM 23-16.1914 and 
1915) each include a subsection requiring gambling licensee's to 
comply with all laws and rules of the Department. The Committee 
commented that this language appeared superfluous. The 
Department agrees and is here proposing the removal of the 
language. 

Finally, the Committee was critical of the reasonable 
necessity statements found in paragraph (5) (k) and (1) of the 
original rulemaking proposal published on August 26, 1993. The 
proper justification for those rules is as follows. Amendments 
to 23.16.1901 were necessary because if video gambling machine 
keys are not kept on the operator's premise, inspectors 
conducting unannounced inspections cannot have ready access to 
the interior of the machines, which is critical to the conduct 
of a proper machine inspection. Amendments to 23.16.1918, 
increasing the Department's laboratory machine testing fees from 
$40 per hour to $50 per hour, were necessary so that the 
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Department's costs of providing this service are covered by the 
fees assessed. This fee has not been raised since 1987 and the 
current fee does not cover the Department's cost of providing 
the service. These rule amendments are not reflected by this 
action but were completed in the adoption on November 24, 1993. 

6. Interested persons may present written data, views, or 
arguments to Janet Jessup, Administrator, Gambling Control 
Division, 2687 Airport Road, Helena, Montana, 59620, no later 
than September 22, 1994. 

7. If the agency receives requests for a public hearing 
on this proposed re-adoption, re-amendment and repeal from 
either 10 percent or 25, whichever is less, of the persons who 
are directly affected by the proposed amendments, from the 
Administrative Code Committee of the Legislature, from a 
governmental subdivision or agency, or from an association 
having not less than 25 members who will be directly affected, 
a hearing will be held at a later date. Notice of the hearing 
will be published in the Montana Administrative Register. Ten 
percent of those persons directly affected has been determined 
to be approximately 225 persons based on the fact that 
approximately 2,257 persons are currently licensed by the state 
of Montana to operate public gambling operations, manufacture 
gambling equipment or provide g ng equipment for use by the 
public. 

By: 

By: 

P. MAZURBK 
tto ey General 

~~A~et:neral 
Rule Reviewer 

certified to the Secretary of State August~. 1994. 
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BEFORE THE DEPARTMENT OF STATE LANDS 
AND BOARD OF LAND COMMISSIONERS 

OF THE STATE OF MONTANA 

In the aatter of adoption of new 
Rule I and amendment of ARM 
26.4.301, 26.4.1001, 26.4.1002, 
26.4.1005, 26.4.1006, 26.4.1007, 
26.4.1009, 26.4.1011, and 
26.4.1014, pertaining to the 
regulation of prospecting for coal 
and uranium. 

TO: All Interested Persons 

NOTICE OF PROPOSED 
ADOPTION AND 

AMENDMENT 

NO PUBLIC HEARING 
CONTEMPLATED 

1. On october 17, 1994, the Board of Land Commissioners 
and Department of State Lands propose to adopt new Rule I and 
a•end ARM 26.4.301, 26.4.1001, 26.4.1002, 26.4.1005, 26.4-1006, 
26.4.1007, 26.4.1009, 26.4.1011, and 26.4.1014, pertaining to 
prospecting for coal and uranium. 

2. The rules as proposed to be amended provide as follows: 

26.4.301 DEFINITIONS The following definitions apply to 
all terms used in the strip and Underground Mine Reclamation Act 
and sub-chapters 3 through 13 of this chapter: 

(1) through (112) remain the same. 
(113) "Substantially disturb" means, for purposes of 

p[~spectinq. to significantly impact land or water resources by: 
Cal drilling or blasting; 
Cbl re•oval of ytqetation. topsoil. or overburden; 
Ccl const[uction of roads O[ other access routes: 
Cdl place••nt of axcayoted earth or waste material on the 

notu[al land su[faca: or 
Cel othar si•ila[ actiyities. 
Sections (113) through (135) remain the same but are 

renumbered (114) through (136). 
(AUTH: Sec. 82-4-205, MCA; lftf: Sec. 82-4-226, MCA.) 

26.4.1001 APPiolSI'fl9N BB9YlBJ5MI!N'fS PE5MIT RfOUIREMENT 1J..l 
A person who intends to prospect for coal or uran um on land not 
included in a valid strip or underground mining permit must 
obtain a prospecting permit from the department if the 
prospecting will be conducted to determine the location. quality 
or quantity of a natural mineral deposit or will be conducted on 
on ana designated unsuitable fo[ strip or underground coal 
mining pursuant to 82-4-227 or 82-4-228, MCA· 

111 An application for a prospecting permit must be made 
on forms provided by the department and must be accompanied by 
the following information: 

fit a1. the name, address, and telephone number of the 
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applicant and, it applicable, the representative of the 
applicant who will be present at and be responsible tor the 
prospecting; 

tat Lbl documentation that the proposed exploration 
prograa would not adversely affect any area possessing spacial, 
exceptional, critical, or unique characteristic& as defined in 
8l-4-ll7, MCA. The applicant shall promptly report the exis
tence of such characteristics if in the course of prospecting he 
becoaea aware of thea; 

fa+ .L.sll identification of any altnlUeeft\ historical, 
archaeological, \eeh~teletiee1 1 and ewl\w .. l ethnological values 
in the area to be affected tg the •ow• extent required tor a 
perait application by ARK 26,4.304(2) and poatible aitigating 
aaasures to be exercised should any of those values be 
encountered; 
~ 14l a narrative description of the significant fish 

and wildlife species and habitats in the general area of 
operations, including rare and endangered species and critical 
habitats, as listed by the U.S. fish and wildlife service and 
other appropriate agencies, and written docuaentation froa 
appropriate aanageaent agencies that the proposed prospecting 
activity will not adversely affect such species; 
~ 1J1 docuaentation that habitats of unique or unusually 

high value to fish and wildlife would not be disturbed; 
f&t 1tl a narrative description of the local toP09raphic 

and geologic foraations, scenic values, and vegetation in the 
area to be affected; 
~ J.a1. a prospecting aap that meats the following 

requirements: 
+at 1il The map must be of eufficient size and scala to 

adequately show all areas to be prospected. standard United 
states geological survey topographic quadrangle maps must be 
used as bass aaps, if available; 
~ 11il Whenever prospecting by test hole is proposed, 

the aaps must include proposed locations of test holes. 
Specific locations for initial exploration shall be shown by 
quarter section, section, township, and range, New road 
construction for drill rig or seismic equipaent access aust be 
clearly indicated on the maps. Permanent roads, and roads that 
are to be abandoned, aust be identified; 

tet !ii1l Each aap must contain: 
fi-t lAl. proposed excavations or test -" pits and 

disposal areas for excayated earth and waste material& shown by 
location and size; 
~ lJl locations of streams, lakes, stockwatar ponds, 

walls, and springs that are known or readily discoverable 
proximate to prospecting operations: 

f!!4t 1&1 e~e ••wee ee~aft roads and access routes \e eaeh 
lll'Hl eil!.e; 
~ iQl location of occupied dwellings and pipelines; 
fYt lBl a description and location of historic, 

topographic, cultural and drainage features; 
fY*t 111 the location of habitat of species described in 

eee-ie~t (4~) above; and 
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fYiit ~ the nama, address, and phone number of surface 
owners and surface lessees of the land affected; 

f¥!44+ 1Bl a certification in the same fora required in 
ARM 26.4.305(2) (b),; 

tat 1hl a narr-ative description of the exploration program 
including at a minimum: 

tat 11l a description of the proposed method of 
exploration; 

-+Itt 1J.i.l the type of equipment to be used in the 
exploration; 

-fet lllil the size, depth, and number and location by 
legal description, of proposed drill holes (refer to map 
location), the depth(a) of any known subsurface groundwater 
occurring above the deepest projected depth of the exploration 
operation, the drilling medium used (air, water, mud, etc.), and 
the method of containing drilling fluids; 

-f4t 1.1Yl a description of the plugging procedures and 
materials used to comply with the provisions of ARM 26.4.1005 
(3); 

tet 1Yl a discussion of preventive and corrective measures 
that will be taken to guard against or correct water pollution 
problems that may develop with streams, lakes, stockwater ponds, 
walla or springs, and other measures proposed to be followed to 
protect the environment from adverse impacts; 

fit lYil a plan showing earth moving proposed for roads, 
disposal pita, and drill sites in compliance with ARM 26.4.1006 
(2) and 26.4.1009; and 

i9t lll.lll a drill hole marking technique that provides 
durable markers and that will allow the department to locate the 
drill hole for bond release inspection purposes; 

f9T 11l the mineral or minerals to be prospected; 
#&)- ill the source of the applicant's legal right to 

prospect for the mineral or minerals on the land affected by the 
permit, including a listing of all surface and subsurface estate 
owners. The listing must include the current mailing address 
and phone numbers of each party affected; 
~ lkl an estimated timetable for conducting and 

completing each phase of exploration and reclamation; 
~ ill the measures to be taken to comply with the 

performance standards of this sub-chapter; and 
~ !al the proposed postdisturbance land use. 
(31 A prospecting Permit is issued on a yearly basis and 

is subiect to renewal. suspension. and revocation in the same 
manner as a strip or underground mining permit. 

ltl Each person wbo conducts prosPecting shall. while in 
tba exploration area. bave available ft copv of the prospecting 
permit for review by the department upon request. 

C5l Prospecting operations conducted pursuant to a 
prospecting permit ore sub1ect to all provisions of this 
su~habter except !Bula IJ. 
(AUTH: Sec. 82-4-205, MCA; lnf: Sec. 82-4-226, MCA.) 

26.4.1002 INFORMATION ANP MONTHLY REPORTS (1) Whenever 
the department must investigate possible environmental damage or 
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complaints which may occur as a direct result Of prospecting 
activities conducttd by mtans of drilling, the appliean~ 
prosPector shall furnish sufficient information to the 
department to facilitate such investigation. such information 
must include, but is not limited to, •--•it•aphie et;otigraphic 
findings, geophysical and lithological loge and related data. 

(2) A monthly report must be eubaittad for each euccassive 
30 day period no later than tha 15th of the following month, 
provided, however, that aonthly report• nssd not be submitted 
for 30 day periods of inactivity. Report• must include, but are 
not limited to, tha following information: 

(a) tha legal description (to nearest 10 acres) of each 
bore and cora bola drilled, and drill bola idantiticotion 
nWibers; 

(b) updated maps showing bora and cora bola locations and 
identification nuabsre, as wall ae drill bola additions, dele
tions or relocations; 

(c) the data each hole was drilled, logged, and abandoned; 
(d) total depth and diameter of each hole drilled; 
(e) trade noaa and amount of abandonment material used on 

each drilled bola; 
(f) wieeaai-y fin seeen4a;,~o•et ef 4•illint me4iw. haf••• 

a~ efta• ahanden-en• .. 6a•ial w.a adds4r 
-f9t results Of additional mud, cement.._ er concrete gx 

other grout tests required by the department (i.e., gal 
strength, fluid loss or watsr-chsaical analyses, ate.) completed 
for each hole drilled and abandoned or converted to a well; 

-f!lt 1Ql. depths of all encountered water-bearing zones for 
each bola drilled, including all artesian conditions; 

tit !hl depth of all lost circulation zonas; 
+tt lil a detailed report of all prospecting boles 

converted to water or monitor walls including: 
(i) water-bearing zone developed (depth, formation noaa, 

lithology); 
(ii) type of aotarial used to case, grout, seal and cap 

each wall; 
(iii) casing diameter; and 
(iv) anticipated plans for tha wall; 
.{Jc.}( j )llappad location of any surface disturbance such as 

road, dfiPOsal pit, or aud pit conetruction; 
~k)lloppad location of oraae seeded or otherwise 

reclaiaaCJT and 
~nticipoted location of activity in next reporting 

period. 
(3) Transfer of a prospecting permit must meet the same 

requirements as for a transfer of mining permit in ARM 
26.4.412(1) and (2). 
(AUTH: Sec. 82-4-205, MCA; IBf: Sec. 82-4-226, MCA.) 

26.4.1005 PRILL HOLES (1) Prospecting operations must be 
conducted to completely avoid: 

(a) degradation or diminution of any existing or potential 
water supply; and 

(b) adverse impacts to existing or potential mining 
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operations. All prospecting holes must be abandoned in 
accordance with the following provisions unless the hole has 
been transferred as a water well in compliance with ARM 26.4.647 
or unless a delay is approved by the department. 

(2) The eperatier prospector shall use appropriate 
techniques to: 

(a) prevent the escape of water, oil, or gas from all 
drill holes; 

(b) prevent contamination of all surface and ground 
waters, and prevent interaquifer mixing; 

(c) prevent aquifer contamination by surface drainage; and 
(d) reclaim all surface impacts and prevent subsidence 

that aay result fro• prospecting related activities. 
(3) Unless alternative procedures are approved or required 

by the department, the per•i-otee prospector shall use the 
following reclamation techniques: 

(a) Cuttings must be spread over the earth's surface to a 
depth leas than one-half inch or be removed to an approved 
disposal pit. cuttings must not be placed in the hole. Proper 
soil salvage and reclamation techniques consistent with ARM 
26.4.501 and 26.4.701 through 26.4.703 must be used at the 
disposal pit; 

(b) Whenever a cased drill hole is not transferred to the 
affected landowner as a water well, the casing must be cut off 
at the surface on rangeland and 2 feet below the surface on 
cropland or pastureland; 

(c) Promptly after exploration on a site is completed, and 
unless otherwise approved by the department, all drill holes 
must be abandoned in accordance with the following: 

(i) Whenever circulation is lost to the formation or 
artesian conditions are encountered, a homogeneous cement 
•i••ure ~ must be slurried into the hole from the bottom ~ 
ehe aurfaee en ranteland 1 er to within 2 feet of the surface and 
topsoil placed in the remaining 2 feet an erepland er paa~YPe 
land and en ather lands. 

(ii) Whenever circulation is not lost, a he•a9eneeYe flYid 
muse he slurried !nee -he hale fre• the h•-••• te wi•h!n § feet 
ef the surfaee en ranteland and -· w!ehin 7 feet ef •he eurfaee 
en ereplando ~. flYid muse eentain waeer ef syffieient •uality 
te insure ehat the preper perfer•anae ef the plYttint mediu• is 
net ad~ereely affeetad 1 and a hith ,uality sedium hentenite with 
ne teNia ner detradahle add!ti¥ee 1 withl 

(A) an Ao Polo (Ameriean petreleua ins•itu•e) fiUrata 
¥elu•e ef ne• mere ethan 1a,9 eubie eenti•e-ers haeed aft a 39-
m!nu-e filtratien test at 199 P,s,Jo .(paunde per SI!JY&Pe ineh) 
an• amhiene ~emperatur•r 

(8) an AoPolo 19 minute 9el s~ren9~h ef l'le~ less ~han 3~ 
lho/199 ••uare feetr aRd 

"fElt a mirtimum llenaity sf 9 peunde per '!ftllleft swelling 
bentonitic clay grout with no less than 50 percent bentonite 
solids per unit yolume must be placed in each abandoned drill 
bole, from the b9ttom of the hole to within two feet of the land 
surface, Precautions must be taken to ensure that no bridging 
occurs between the bottom and top of the bole. The entire hole 
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must be filled with the grout to form a continuous grout column 
frQII bottom of the hole to two teet belOW the natyral land 
syrface. 

(iii) A S feee eemene pl~g ~•• ~· plaee~ in all hales 
ehae ••e pl~···~ wi~ befteeft!ee .... ehe •• , ef ehe ~afteeniee •• 
'6he •~••••• eft •angela~ en~ ea a feee ~elaw She •~•••••• witft 
eepaeil plaee~ kft ehe l' ... kfting a feee Oft Bl'&pllft~ A magnetic 
aorker ~st be placed on the top of the grout. The remaining 
two feet of the hole wuat t. backfilled with cyttinga or 
suitable a0 il material; 

(d) (i) Whtftel'el' t:he p•••i'-eee enee~ft'6al'e 1 •• ellre pe .. !eeee 
•• '6he depa•'6m•ft• an'6ieipe'6ea enee~n'6e•in, 1 ~•illin, een~ieiene 
•~eh '6ha'6 '6he ~l'ill llrele ••~•• ._ .~ •• ~aeely pl~tt•~ in 
aeeerdenae w!eh ehe perfe .. anee asanderda deee•!eed in aeee!en 
(a) ef '6hia •~l• ~•ing prae.a~••• deaeri~ed in pal'agl'apha 
(3)(e)(i) •• (3) (e)(ii) ... ~ •••• eeeh ······~···· eha ••••ieeae 
lhall pl'apeae •• ehe •••••••an\ ahall aeip~la'6a an aleernaei~e 
pl~gting ••••••~••, Aleal'na'6i•ta pl~ttint pl'eeed~l'ea appl!'eYe~ ~ 
ehe ........ ""• -~·· ~· implemen'6ed , • ..,ely ...... 8Nplal'a'6ieft 
ia eampleeed aft a eieer 'l'he ~epll'Uen'6 .. y appl'e•:e aleernaee 
pl~ttint ••••e•~••• anly if ie find• eha'6 eha praaad~••• 
•••~ira~ in pa•••••pha (l)(a)(i) •• (l)(a)(ii) w~l~ nee meae 
ehe •••~il' .. eft'6 af ~~~eeaeien (a) and ehe alsal'fta&i·:a preeed~••• 
wa~ld •••• ehaee •••~ir .. eftea. Ypen •-.~••• ef '6he depar'6mene 1 
ehe pa .. iteee ~•• dee~en'6 why aeandard pl!'aeed~ree we~ld nes ~~ 
efteaei•:e. 

(ii) When•~•• ellre depal!'tmen'6 1 ~pen inapeeeien ef a drill 
hale, deeerminalil tlhae ehe hale may ROt ha• .. a ~ean plllf98d in 
aeeal'danee wieh e~b8aetiens (l)(a) '6hra~9h (l)(d) a~e~a •• may 
nee •••• ehe seanliarda af seeeien (il) 1 ie ahallo neeif)' tlhe 
pa .. i'6'6ee in wrieing, Wiehin l9 days ef ••eeip'6 af ehe neeiea1 
etta pe .. i'6'6ee shall s~t-.!'6 a aieitatien plan. If eha depar'6men'6 
linda '6he'6 '6he prepaeed plan we~tld nee be effeeei·.·e, '6ha 
oleparuan'6 shall praoide an appare~tniey fal' infa .. al aanle~enae 
t~~!'611r!ft 39 days, J'.feer the inf••-1 ael'lfel!'enee 1 ehe dapa•emene 
shall ei'611re~ app•eve ehe prepeeeli plan el' ••••• eemplianee wi'6h 
aft amended plano Upen appl!'aYal 1 the permieeee ~·• iapleaene 
tlhe plan wiehin a reasena~le eime ••• ~y '6ha dapal'eaene A 
detailed description of all aethqds aDd materials t 0 be ysed f 0r 
casing And grouting all water yells. monitor wells. or holts 
that art Dot ablndooed in accordance with Cc! iamediotely otter 
drilling must bl prgyided to the 4•partmtnt. All cosed holt•· 
woter wells, and agnitor walla must b8 cqmpleted in a •onntr 
tppr0yed by tht department, All wglls tn4 other 4rill h 0 lga 
aust be c0 oatructa4 and mQiotaipgd ip compliance with the 
performooce atanaarcas contained in ARM 26,4.632. 26,4.647. 
26.4,1005, ADd 26.4.1011 througb 1013. 

(e) Bash d•ill hale •~•• ~ marked in ehe maftl'lal' appra~ed 
~Y she departmaftt. il'l ehe appHeaeien. 

(4) If excavations, artificially flat areas, or embank
lllents are created tor or during prospecting, they must be 
promptly returned to approximate original contour After they are 
no longer needed for prospecting. 
(AUTH: Sec. 82-4-205, MCAI IKf: Sec. 82-4-226, KCA.) 
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26.4.1006 BOAPS AND OTHER f!t"SPORrA~fo" FACILfTIES (1) 
The pe••ieeee prospector shall 1 ~t veh\CU ar trove on other 
than established graded and surfaced roads to the minimum that 
is necessary to conduct the exploration. Travel must be 
confined to graded and surfaced roads during periods when 
excessive damage to vegetation or erosion of the land surface 
could result. 

(2) Any new roads or other transportation facilities 
constructed for prospecting activities must meat the 
requirements of ARM 26.4.601 through iil6o4o697 26.4.608 and 
26.4.609(21. 

(3) Existing roads and transportation facilities may be 
used for exploration in accordance with the following: 

(a) All applicable federal, state, and local requirements 
must be met. 

(b) Whenever the road is significantly altered, including, 
but not limited to, change of grade, widening, or change of 
route, or if use of the road contributes additional suspended 
solids to streamflow or runoff, ARM 26.4.1009 applies to all 
areas of the road that ora altered or that result in additional 
contributions. 

(c) Whenever the road or other transportation facility is 
ei,nifieanely al\epad and will Pemain ae a pePmanene Pead af~e• 
eNple•aeien substantially disturbed by prospecting, the design, 
construction, alteration, 8ftd maintenance, and reclamation of 
the road must meet the appropriate requirements of ARM 26.4.601 
through iil6o4o697 26.4.608 and 60912). 

(4) PPampely aft.eP epePaeiena aPe eempleted, eHietiR'!J 
Psade ~sed duPiR'!J eMplePaeien •uet be Peelaimed eiehe•• 

(al ee a eendieien •11-1 ee ep beloloeP lohan lohalo whieh 
aNiseed pPisP ee \fte eMpe•aeien aaeivieiee 1 ap 

(b) •• \he eendieien ••11wiped feP pemanene Peada wndep A.~ 
iil6o4o691 •h•&W'!Jh iil6o4o697o 
(AUTH: Sec. 82-4-205, MCA; IM£: Sec. 82-4-226, MCA,) 

i§.4.1007 GftAQING 1 SOIL SALVAGE. STOR&GE AND 
REDISTRIBtrrlON 

(1) Excavations. artificially flat areas. or embankments 
that are created during prospecting must be returned to the 
approximate original contour promptly after the features are no 
lqnger needed for prospecting. 

ill All soil handling must be conducted in compliance with 
ARM 26.4.701 through 26.4.703. Prior to any surface 
disturbance, all soil suitable for reclamation use must be 
salvaged and stored in an area that will be undisturbed and not 
subject to excessive wind or water erosion. Exceptions may be 
granted if the operator demonstrates that the site-specific 
disturbance would be insignificant and that soil loss, 
contamination, or impairment of quality would not occur. 
IIDIDediately upon cessation of operations, the soil must be 
replaced with the surface left in a roughened condition in such 
a manner that the disturbed area blends smoothly with the 
adjacent undisturbed land surface. 
(AUTH: Sec. 82-4-205, MCA; IHf: Sec. 82-4-226, MCA.) 
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26.4.1009 PIYEBSIONS ill With the exception of small and 
temporary diversions of overland flow of water around new roads, 
drill pads, test pits, and support facilities, no ephemeral, 
intermittent, or perennial stream may be diverted. 

Lll Overland flow of water must be diverted in a manner 
that: 
~ 1Al prevents erosion; 
+at Lbl to the extent possible, using the beat technology 

currently available, prevents additional contributions of sus
pended solids to streamflow or runoff; and 

f3t !£1 complies with applicable portions of ARM 26.4.635 
and 636 and all other applicable state or fedaral requirements. 
(AUTH: Sec, 82-4-205, MCA; ~: Sec. 82-4-226, MCA.) 

26.4.1011 HXpROLOGIC BALANCE (1) Prospecting must be 
conducted to minimize disturbance of the prevailing hydrologic 
balance in accordance with ARM 26.4.631 through 26.4.634. 
26.4.638 through 26.4.651 and must include appropriate sediment 
control measures, such as those 1 is ted in ARM 2 6. 4. 6 3 8 or 
sedimentation ponds that comply with the requirements of ARM 
26.4.639. The department may specify additiona_l measures. 

(AVTH: Sec, 82-4-205, MCA; ~: Sec, 82-4-226, MCA.) 

26.4. 1014 TEST PITS; APPLICATION REQYIREHENTS I REVIEW 
PRQCEDUftES. BQNPIHG. ANp ADPITIONAL PERFQBMANCE STANDABPS 

(1) In addition to all the other performance standards set 
forth in ARM 26.4.1005 through 26.4.1012, prospecting test pita 
must also comply with the following requirements: 

(a) Test pits or other excavations must be located out of 
stream channels (dry or flowing) unless otherwise approved by 
the department. 

(b) Applications, permits, bonds, exploration activities, 
and related procedures, and reclamation relating to test pita or 
excavations that are to produce test shipments of minerals, must 
comply with the applicable Provisions of sub-chapters 3 and 5 
through ~ 2 and ARM 26.4.1101 through 26,4.1138 ~ 
e•~erk·iae app~e~•• ~ •he liepa~••en•. 

(2) An application for a 2QAl teat pit prospecting permit 
must contain an affiliavi\ e•a•irt'!l.i. 

1.t.l. way a demonstration that the test pit extraction 
method is necessary for dayelopment of a mining operation for 
whicb an operating parait application it to be subgitted in the 
near future and that the minerals ora baing extracted for 
testing purposes onlYL 

Cbl the nau of the tasting firm and the locations at 
wbich the cool will ba tested; 

tcl if the cool will be sold directlY to. or commercially 
used directly by. the intended end user. a statement from the 
intended end user, or, if the coal is sold throygh a broker or 
agent. a statement {rom the broker or agent. that contain•: 

!il the soecific reason for the test. including why the 
mineral may be so di{ferent from the end user's other mineral 
supplies as to require testing; 
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liil a statement of the amount of mineral necessary for 
the test and whY a lesser amount is not sufficient: and 

liiil a description of the specific tests that will be 
conducted: 

Cdl evidence that sufficient reserves of mineral are 
available to the person conducting the exploration or its 
principal• for future cowgerciol use or aale to the intended eD4 
uaer. or agent or broker of such user identified oboye. to 
demonatrote that the amount of mineral to be removed is not the 
total raaarya. but ia a aampling of a larger reserve: and 

Cel an explanation aa to whY other meana of prospecting. 
auch aa core drilling. are not adequate to determine the quality 
of the mineral and the fallibility of developing a mining 
operation. 

(3) An application for a teat pit must include a time 
table Cor the sampling and reclamation activities. 

(4) Sub-chapter 4 is applicable to test pit prospecting 
permit applications and permita. The notice of receipt of 
application must contain. in addition to the information 
required in ARM 26.4.40113!. the date the application was filed. 
(AUTH: Sac. 82-4-205, MCA; lBf: Sec. 82-4-226, MCA.) 

3. The rule proposed to be adopted provides as follows: 

Bule I NOTICE OF INTENT TQ PROSPECT (1) A person who 
conducts a prospecting operation outside an area designated 
unsuitable for coal •lining pursuant to 82-4-227 or 82-4-228, 
MeA, and that is not conducted for the purpose of determining 
the location, quality or quantity of a natural mineral deposit, 
must, before conducting the prospecting operations, file with 
the department a notice of intent to prospect that meets the 
requirements of (2) or (J). A notice of intent to prospect is 
effective tor one year after it is filed. If prospecting 
activities described in a notice are not conducted within the 
year, they may be incorporated by reference in a subsequent 
notice of intent to prospect. 

(2) A notice of intent for prospecting activities that 
will not substantially disturb, as defined in ARM 26.4.301, the 
natural land surface must contain the following: 

(a) information required in ARM 26.4.1001(2) (a) through 
(h), and (2)(k) through (m); 

(b) sufficient additional information to demonstrate to 
the department's satisfaction that the prospecting activity will 
not substantially disturb the natural land surface. 

(J) A notice of intent to prospect for prospecting 
operations that will substantially disturb, as defined in ARM 
26.4.301, the natural land surface, must contain the following: 

(A) information required in ARM 26.4.1001 (2)(a) through 
(h), and (2) (k) throuqh (m); 

(b) a statement that information required in ARM 26.4.1002 
(1) and (2) will be provided; 

(c) a statement that exploration activities will be 
conducted in compliance with the requirements of ARM 26.4.1004 
through 26.4.1013 and sufficient information to demonstrate to 
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the department's satisfaction that the performance standards of 
these rules will be met. 

(4) Within 30 days of receipt of a notice of intent to 
prospect pursuant to (2) or (3), the department shall notify the 
person who filed the notice whether the notice meats the 
requirement& of (2) or (3). 

(5) Each person who conducts prospecting which 
substantially disturbs the natural land surface shall, while in 
the exploration area, have available to the departaant tor 
review upon request a copy of the notice of intent to prospect. 

(6) All provisions of this subchapter, except ARM 
26.4.1001(1) 1 (2) (i) and (j) I (3) I (4) I and (5) 1 26.4.1003, 
26.4. lOU, 26.4. 1016, and 26.4.1017, apply to a prospecting 
operation for which a psrait is not required pursuant to ARM 
26.4 .1001. 
(AUTK: Sac. 82-4-205, 82-4-226, MCA; Iaf: Sac. 82-4-226, MCA.) 

4. This ruleaaking is being proposed for several reasons. 
Firat, the 1993 Montana Legislature amended Sections 82-4-
203 (26) and 82-4-226, MCA. The aaenaant to 82-4-226, MeA, 
requires the agency to adopt content requirements for notices of 
intent to prospect. Allendaenta to that statute and 82-4-
203(26), MeA, also require other aaendaents to confora the 
exiating rules to the atatute aa amended. New Rule I and the 
aaenaenta to ARM 26.4.301, 26.4.1001(1) and (5) and 
26.4.1002(1) are proposed to make the necessary change&. 

second, 30 usc 1253 provides that, in order to have 
authority to regulate coal exploration, a state must have 
adopted statutes and rules that are as affective as the federal 
surface Mining Control and Reclamation Act and the regulation& 
adopted purauant to that Act by the Office of surface Mining 
Reclamation and Enforcement (OSM) of the United States 
Departaant of the Interior. Thirty CFR, Part 7 32, require• that 
a state aodify it• statute and rules to coaply with any 
aaenaents made to federal law or regulation&. OSM has notified 
the Departaent that it auat aake a nuaber Of change& to its 
prospecting rules. To coaply with this directive, the agency is 
proposing the changes to ARM 26.4.1001(2) (c) and (g), (4), 
26.4.1006(2) and (3), 26.4.1007, 26.4.1009, 26.4.1011 
(reference• to 26.4.631 through 649 and 26.4.638 through 649), 
and 26.4.1014. 

Third, the agency is propo•ing the amendment• to reporting 
requireaent• in ARM 26.4.1002(2) and the drill hole plugging 
procedures in ARM 26.4.1005 for several reasons. The require
aents in the language that baa been replaced are not sufficient 
to coaply with section• (1) and (2) of the rule and do not re
quire state-of-the-art plugging in accordance with recent 
advanceaents in technology. In addition, the current language 
in (3) (c) (ii) (C) cannot be complied with using conventional 
drilling and abandonment equipment. 

Fourth, the ac;~ency has amended ARM 26.4.1011 to require 
prospecting operations to comply with ARM 26.4.650 and 26.4.651. 
While compliance with these rules has not been mandated by the 
Office of surface Mining, it is, in the opinion of the Depart-
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ment, necessary to ensure that stream sedimentation is avoided. 
Finally, some chanqes are made for completeness, clarifica

tion, correction of aisspellinqs and typoqraphical errors, and 
eliaination of redundancies. These chanqes are made in ARM 
36.4.1001(2)(c) ("technoloqical" and "cultural" to "ethnologi
cal") and (3), 26.4.1002 (1) ("statiqraphic" to "stratiqraphic"J 
and (3), 26.4.1005(2) and (3), and 26.4.1006(1) and (4). 

5. Interested parties may submit their data, views, or 
arquments concerninq the proposed new rules and amendments, in 
writinq, to Bonnie Lovelace, Chief, Coal and Uranium Bureau, 
Departaent of state Lands, PO Box 201601, Helena, MT 59620-1601. 
To guarantee consideration, comments must be received or 
postaarked no later than September 26, 1994. 

6. If a person who is directly affected by the proposed 
adoption or amendment wishes to express his or her data, views, 
or arqWDents orally or in writinq at a public hearinq, he or she 
aust make written request for hearinq and submit this request 
alonq with any written comments to Bonnie Lovelace, Chief, Coal 
and Uranium Bureau, Department of State Lands, PO Box 201601, 
Helena, MT 59620-1601. A written request for hearinq must be 
received no later than September 26, 1994. 

7. If the aqency receives request for public hearinq on 
the proposed adoption or amendment, from either 10 percent or 
25, whichever is less, of the persons who are directly affected 
by the proposed action; from the Administrative Code Committee 
of the leqislature; from a qovernmental subdivision or aqency; 
or from an association havinq not less than 25 members who will 
be directly affected, a hearinq will be held at a later date. 
Notice of the hearinq will be published in the Montana 
Adainistrative Reqister. Ten percent of those persons directly 
affected has been detenained to be one person based on fewer 
than 10 active coal or uranium prospectors in Montana. 

Reviewed by: 

Jo F. North r/6..1./.d~ 
Ch ef Leqal counsel commissioner 

Certified to the Secretary of state Auqust 15, 1994. 
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BEFORE TaE COMMISSIONER 
OF POLITICAL PRACTICES 

OF THE 
STATE OF MONTMIA 

In the matter of the amendment) 
of Rule 44.12.107 pertaining ) 
to waiver of registration fees) 
of state government employees I 
who register as lobbyists I 

NOTICE OF PROPOSED AMENDMENT 
OF RULE 44.12.107 PERTAINING 
TO WAIVER OF REGISTRATION FEES 
OF STATE GOVERNMENT EMPLOYEES 
WHO REGISTER AS LOBBYISTS 

NO PUBLIC HEARING CONTEMPLATED 

TO: All Interested Persons 

1. On September 26, 1994, the Commissioner of Political 
Practices proposes to amend Rule 44.12.107 that pertains to the 
waiver of registration fees of state government employees who 
register as lobbyists. 

2. The rule is proposed to be amended as follows: 

44.12.107 STATE GOVERNMENT EMPLOYE!S--WAIVBR---8P 
REGISTRATION PBB ( 1 I State government employees whose 
lobbying activities are covered by the Act and these rules are 
required to register as lobbyists in the usual manner. Yfte-fl9 
tee-Meft~iefte4-ift-e~i~-~-l~-~-wi~~-~~~~~ 
eMpieyee&T 

AUTH: 
IMP: 

Section 5-7-111, MCA 
section 5-7-103, MCA 

3. Rationale: The proposed amendment is needed to 
conform the rule to the mandate of section 5-7-103, MCA, as 
amended in the November 1993 Special Legislative Session, 
requiring that each lobbyist registering with the Commissioner 
of Political Practices must pay a registration fee of $50. 
(Prior to this amendment, the registration fee was $10 and 
payment of the fee had been waived for state government 
employees who registered as lobbyists for state agencies.) 

4. Interested parties may submit their data, views or 
arguments concerning the proposed amendment in writing to the 
Commissioner of Political Practices, P. o. Box 202401, Helena, 
MT 59620, no later than September 22, 1994. 

s. If any person who is directly affected by this 
proposed amendment wishes to express data, views and arguments 
orally or in writing at a public hearing, then the person must 
make written request for a public hearing and submit this 
request, along with any written comments, to the Commissioner of 
Political Practices, P. 0. Box 202401, Helena, MT 59620, no 
later than September 22, 1994. 
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~- If the agency receives requests for a public hearing 
on the proposed amendment from either 10 percent or 25, 
whichever is fewer, of the persons who are directly affected by 
the proposed action; from the Administrative Code Committee of 
the legislature: from a governmental subdivision or agency; or 
from an association having not fewer than 25 members who will be 
directly affected, a hearing will be scheduled at a later date. 
Notice of the hearing will be published in the Montana 
Administrative Register. Ten percent of those persons directly 
affected has been determined to be 30 persons based on 304 state 
government employees who registered as lobbyists in 1993. 

~ GARTH JAC BSON 
~olitical Practices 
ED ARGENBRIGHT, Ed.D. 

Certified to the Secretary of State August 8, 1994. 
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BEFORE THE DEPARTMENT OP SOCIAL 
AND REHABILITATION SERVICES OP THE 

STATE OP MONTANA 

In the aattar of the 
... ~nt of rule 46.12.2002 
pertaining to -.dicaid 
covaraqa of abortion 
••rvicaa in caaaa of rape or 
incaat 

TO: All Intareat-.d Paraona 

NOTICE OP PUBLIC HBARING ON 
THE PROPOSED AIIBNDMBNT OF RULE 
46.12.2002 PERTAINING TO 
MEDICAID COVERAGE OP 
ABORTION SERVICES IN CASES 
OF RAPE OR INCEST 

1. On Septe.bar 16, 1994, at 9:00 •·•·, a public bearing 
will be bald in tha auditoriua of the Social and Rehabilitation 
sarvicaa Building, 111 Sandara, Helena, Montana to conaidar the 
propoa-.d amendment of rule 46.12. 2002 pertaining to lladicaid 
coveraqe of abortion aervicea in caaea of rape or inceat. 

The Dapartaant of SOQial and Rehabilitation Servicaa will 
lllllte reaaonable accoaaodationa for paraona with diaabilitiaa who 
wiah to participate in thia public hearing. If you raqueat an 
acca.aodation, contact the departaant no later than !5:00 p.a. on 
Septaabar 9, 1994, to adviae ua of the natura of tha accoaaoda
tion that you need. Providing an interpreter for the deaf or 
bearing iapairad aay require aora ti... Pleaae contact Dawn 
Sliva, P.O. Box 4210, Helena, NT 59604-4210; telephone (406)444-
5622; PAX (406)444-1970. 

a. The rula aa propoa-.d to be ·-nded provide• a• 
followa: 

t6. 12.2002 PHYSICIAH SpyiCES. BEQUIRBIIBlfTS Subaactiona 
(1) through (1)(e)(i) r ... ina the ..... 

C iU T1l9 pregnancy ia the raault Af an act Af rape Ar 
incaat and the cartiticaUgu requiresl bJ •ublactigp (f) are 
attachesl to thl glaia fora. 

(f) lledigaid will reillbur•• tar abgrtigna in c .... g( 
pregnangy raaultinq trga ap aqt At rapt gr ingeat gp1y it; 

Ci) tb• wpthtr ctrtifiaa ip yriting tbat tb• pregnancy 
r11ultt4 troa •n agt gf rape or inc••t: and 

(HI the pbvaic;iap cartifill in witina aitDer tbtti 
(Al tbt agthar hu atat.S tg tht phnician tbat lht 

repgrtt4 tp tb• prqpar autbpritiaa tbat tb• prtqpancy ia tha 
ratylt At ap agt ot rape or incaat; or 

(8) in tba phyaician•a proftlaipnal opinion. tb• aotb•r 
wa. and il unabla tor Rhyaical or p•ycbological rtAIQDI to 
npgrt tha act o( rape or incaat. 

AUTH: Sac. 53-2-201 and 53-6-113 IICA 
IMP: Sac. 53-2-201, 53-6-101, 53-6-111, 53-6-113 and 53-

6-141 IleA 
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3. The propoe<ad aaendJienta are neceaaary to iaplement 
aedicaid coverage of abortion• in cases of pregnancy resulting 
fro• acta of rape or inceat. The currant rule liaits medicaid 
coverage of abortion• to cases where the aother•s life would be 
endangered if the fetua were carried to term. 

The Health Care Financing AdJiiniatration (HCFA), which adminis
ters the aedicaid prograa on the federal level, has directed 
atate a<ac~icaid agenciee in a December 28, 1993 letter that they 
auat expand aedicaid coverage of abortion& to include casea of 
pr~ancy reaulting froa acta of rape or inceat. This dh·ective 
waa baaed upon a proviaion in the annual appropriations bill for 
the United States Departaent of Health and Human Services, 
coaaonly known as the •Hyde Aaendllent, • and found in section 509 
of the Departaenta of Labor, Health and Human services, and 
Education, and Related Agencies' Appropriation& Act, 1993, 107 
Stat. 1113. The departaant believed that the 1993 Hyde 
AaendJient .. rely allowed but did not require the expanded 
abortion coverage. However, two separate courts have agreed 
with HCPA'• poaition and found the current rule to be out ot 
compliance with the Hyde Aaendllent. The proposed aaendaents are 
neceaaary to aaintain the current coverage of abortion in cases 
ot danger to the aother•s life and to iapleaent the expanded 
abortion coverage aandated by HCFA and the court• in caaes of 
pregnancy resulting froa rape or inceat. 

The proposed a .. ndllenta would also specify the patient and 
physician certification requir ... nts that auat be aat to obtain 
reiaburaeaant under the expanded coverage. The proposed rule 
would require that the physician certify either that the mother 
has stated to the phyaician that she reported the act of rape or 
incest to the proper authorities or that the aother was unable 
tor physical or psychological reasons to report the Offense. 
The reporting requir ... nt, when coupled with a physician waiver 
provision, is apecifically permitted in the Deceaber 28, 1993 
HCFA directive. The depart .. nt considers the reporting 
requir ... nt necessary to provide aoaa degree of asaurance that 
allegations of rape or incest are credible and not advanced 
solely for the purpose of obtaining public fundinq of an 
abortion. 

In addition, to obtain reimbursement under the expanded 
coveraqe, the propoaed rule would require that the mother 
certify in writinq that the pregnancy resulted fro• an act of 
rape or incest. The aother ia the only person involved in the 
abortion aervice who is in a poaition to certify that the 
preqnancy reaulted fro• an act of rape or inceat. Again, the 
depart .. nt considers this certification requirement necessary to 
provide soae degree of aasurance that allaqationa of rape or 
incest are credible and not advanced solely for the purpose of 
obtaininq public funding of an abortion. The proposed rule 
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would require that the required certification• be attached to 
the phyaician'a .. dicaid claia fo~. 

The depart .. nt baa an obligation under federal law to aafeguard 
aqainat unneceaaary or inappropriate utilization of aervices. 
By r~irill9 the certification• be .. de and attached to the 
claia fora, the departaant believes that far fewer inquiriea 
will need to be .. cte of phyaiciana or patients, and the 
potential difficulty associated with such inquiries will be 
ainiaized. We believe that the required certification• atrike 
a reasonable balance between the departaent'a docuaentation 
reaponsibilitiea and the patient'• need for privacy under aucb 
difficult circuaatancea. 

4. Intereeted parties aay aUbait their data, viewa, or 
arquaenta either orally or in writing at the hearing. written 
data, views, or arguaenta aay alao be aubaittad to Ruaaell B. 
Cater, Chief Legal Counael, Office of Legal Affaire, Dapartaant 
of Social and Rehabilitation servicea, P.o. Box 4210, Helena, MT 
59604-4210, no later than Septaabar 22, 1994, 

5. The Office of Leqal Affaire, Dapartaent of social and 
Rehabilitation servicea baa been deaiqnatad to preaide over and 
conduct the bearing. 

Rule evewer 

Certified to the Secretary of state ___ A_u~g~u_s_t __ l_s _______ , 1994. 
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BEFORE THE LOCAL GOVERNMENT ASSISTANCE DIVISION 
DEPARTMENT OF COMMERCE 

STATE OF MONTANA 

In the matter of the amendment 
of rules pertaining to report 
filing fees paid by local 
government entities, financial 
statements and incorporation by 
reference of various standards, 
accounting policies and federal 
laws and regulations under the 
Montana Single Audit Act 

TO: All Interested Persons: 

NOTICE OF AMENDMENT OF 
8.94.4102 REPORT FILING 
FEES, 8.94.4110 REVIEW OF 
FINANCIAL STATEMENTS AND 
8.94.4111 INCORPORATION BY 
REFERENCE OF VARIOUS 
STANDARDS, ACCOUNTING 
POLICIES, AND FEDERAL LAWS 
AND REGULATIONS 

1. On April 28, 1994, the Local Government Assistance 
Division published a notice of proposed amendment of the 
above-stated rules at page 999, 1994 Montana Administrative 
Register, issue number B. 

2. The Division has amended the rules exactly as 
proposed. 

3. No comments or testimony were received. 

BY: 

LOCAL GOVERNMENT ASSISTANCE 
DIVISION 

ANNIE . BARTOS, CHIEF COUNSEL 
DEPARTMENT OF COMMERCE 

1 h < 0 6, 
{¢[[ " /t1 I ·"' 2~--

ANNrE M. BARTOS, RULE REVIEWER 

Certified to the Secretary of State, August 15, 1994. 

Montana Administrative Register lG-t!/2'>/44 



-2431-

BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the repeal of 
Rules 11.5.501, 11.5.508, 
11.5.520, and 11.5.522, the 
adoption of Rules I and II, 
and the amendment of Rule 
11.5.515 pertaining to child 
protective services. 

TO: All Interested Persons 

NOTICE OF REPEAL OF RULES 
11.5.501, 11.5.508, 
11.5.520, ANO 11.5.522, AND 
THE ADOPTION OF RULES I AND 
II, AND THE AMENDMENT OF 
RULE 11.5.515 PERTAINING TO 
CHILO PROTECTIVE SERVICES. 

1. On July 7, 1994, the Department ot Family Services 
published notice of the proposed repeal of Rules 11.5.501, 
11.5.508, 11.5.520, and 11.5.522, the adoption ot Rules I 
(11.5.502] and II (11.5.504], and the amendment ot Rule 11.5.515 
pertaining to child protective services at page 1792 of the 1994 
Montana Administrative Register, issue number 13. 

2. The depart111ent has repealed the rules as proposed, 
adopted the rules as proposed, and amended the rule as proposed 
with the following changes: 

11.5.515 PROTECTIVE SERVICES INFORMATION SYSTEM OPEBA
IIQH (1) through (2)(d) remain the sallie. 
(J) Operation of central file: 
(a) Definitions: 
( i) "Protective services infor~~~at ion system" 111eans a 

collection of records in a central location of all reports of 
child abuse or neglect cases. 

(ii) "Substantiated" has the meaning as defined by ARM 
11.5.602. 

(iii) "Unsubstantiated" has the meaning as defined by ARM 
ll.5.602. 

(b) Unless an investigation of a report conducted pursuant 
to state law deter~~~ines there is so•e credible evidence of alleged 
abuse or neglect, all infor~~~ation identifying the subject of the 
report 111ay be expunged from the protective services information 
system forthwith. The decision to expunge the record shall be 
made by the appropriate regional administrator ef -he pre~••• eft~ 
plaftftift~ ~iwisieft hese~ ~peft ehe iftvee-i~a-ieft •eae hy ehe ee~ftey 
depare•eft- er ehe leeal law eftfereeaefte e~efte~. 

(J) (c) to (3) (e) remain the same. 

AUTH: Sec. 52-2-111, 41-3-208, MCA: IMP: Sec. 41-3-202, 41-
3-302, 41-3-102, 52-2-741, 41-3-1142, MCA 

3. The department received one comment: 

COKKENT: The authority to expunge records should rest with the 
regional administrator or other department personnel involved in 
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field operations. There may be a need at some later date to 
further define "persons responsible for a child's welfare" to 
exclude incapacitated adults. 

BESPQNse: The department agrees that the regional administrator 
whose region the record originated froa should be the person to 
decide on e1epungement. The rule is amended to assign this duty to 
the "appropriate regional adainistrator." The department has 
considered adding a capacity requireaent for the definition, and 
has decided for the time being to not add such a limitation. 
Whether the person who abuses or neglect• a child has the capacity 
to understand the abuee or neglect ehould not prevent a finding 
that such abuse or neglect occurred. 

DEPARTMENT OF FAMILY SERVICES 

Ha~/ionr/;l.ctor 
~~evi~•• 

certified to the Secretary of state, August 15, 1994. 
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BEFORE THE DEPARTMENT OF 
FAMILY SERVICES OF THE 

STATE OF MONTANA 

In the matter of the amendment 
of Rules 11,5,601, 11.5.602 
and 11. 5. 607 pertaining to 
case records of abuse and 
neglect. 

NOTICE OF AMENDMENT 
OF RULES 11.5.601, 11.5.602 
AND 11. 5. 607 PERTAINING TO 
CASE RECORDS OF ABUSE AND 
NEGLECT 

TO: All Interested Persons 

1. on July 7, 1994, the Department of Family services 
published notice of the proposed amendment of Rules 11.5.601, 
11.5.602 and 11.5.607 pertaining to case records of abuse and 
neglect at page 1789 of the 1994 Montana Administrative Register, 
issue number 13. 

2. The department has amended the rules as proposed. 

J. No comments were received. 

DEPARTMENT OF FAMILY SERVICES 

t/-...!c C#<~ 
/!kHudso~tor 

"'~n Kel~ Rule Revle••• 

Certified to the Secretary of State, August 15, 1994. 
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BEFORE THE FISH, WILDLIFE, & PARKS COMMISSION 
OF THE STATE OF MONTANA 

In the matter of the adoption 
of an emergency rule extending 
the no wake speed zone in 
Bigfork Bay of Flathead Lake 

To: All Interested Persons 

NOTICE OF EMERGENCY 
ADOPTION 

1. The western boundary of the present no wake speed 
restriction for watercraft in Bigfork Bay of Flathead Lake is 
the Highway 35 bridge. This emergency rule extends the 

. western boundary approximately 100 yards further into Flathead 
Lake as marked by signed buoys. The F'ish, Wildlife and Parks 
Commission (commission) has determined that, without a speed 
restriction on watercraft immediately west of the Highway 35 
bridge, there will continue to exist an imminent peril to 
public safety. Watercraft traffic has been rapidly increasing 
in the narrow waterway of Bigfork Bay. The growing congest ion 
of watercraft has been compounded by divers from the Highway 
35 bridge, growing use of the new fishing access site, 
parasail rides rented from vendors, lake tours, pontoon 
aircraft, and the swift current of the swan River. Speeds 
greater than no wake are dangerous to all water users in the 
congested area. The present no wake zone does not cover the 
congested portion of Bigfork Bay west of the Highway 35 
bridge. The bay east of the bridges is already a no wake 
zone. An emergency rule is necessary to cover the remainder 
of the recreational season. 

2. The emergency rule will be effective at 12:00 p.m. on 
August 12, 1994. The commission adopted the rule on August 5, 
1994. . 

3. The emergency rule is an amendment to 12.6.901 and 
the text is as follows: 

12.6.901 WATER SAFETY REGULATIONS (1) In the interest 
of public health, safety, or protection of property, the 
following regulations concerning the public use of certain 
waters of the state of Montana are hereby adopted and 
promulgated by the Montana fish and game commission. 

(a) through (b) remain the same. 
(c) The following waters are limited to a controlled no 

wake speed. No wake speed is defined as a speed whereby there 
is no "white" water in the track or path of the vessel or in 
created waves immediate to the vessel: 

Big Horn County through Fergus County remain the same. 
Flathead County: (Al on Flathead Lake: Bigfork Bdy 

to a point approximately 1 oo 
yards west of the Highway l5 
bridge as marked by sigqed 
~; 
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(B) Beaver Lake (near Whitefish) 
5:00 a.m. to 10:00 a.m. and 
7:00 p.m. to 11:00 p.m. each 
day; 

(C) Whitefish River from its 
confluence with Whitefish Lake 
to the bridge on the JP Road; 

Gallatin County through (2) remain the same. 

AUTH: 
IMP: 

87-1-303, 23-1-106(1), MCA 
87-1-303, 23-1-106(1), MCA 

4. The rationale for the emergency rule is as set forth 
in paragraph 1. 

5. A standard rulemaking procedure will be undertaken 
prior to the expiration of this emergency rule. 

6. Interested persons are encouraged to submit their 
comments during the upcoming standard rulemaking process. If 
interested persons wish to be personally notified of that 
rulemaking process, they should submit their names and 
addresses to Dan Vincent, Region One Supervisor, Department of 
Fish, Wildlife & Parks, 490 North Meridian Road, Kalispell, 
Montana 59901. 

Robert N. Lane 
Rule Reviewer 

FISH, WILDLIFE AND PARKS COMMISSION 

P~ra~~ 
Secretary 

Certified to the Secretary of State on August 12, 1994. 
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the matter of the amendment of 
rule 16.32.373 and the adoption 
of new rules I and II setting 
standards for licensure of 
hospices. 

To: All Interested Persons 

NOTICE OF AMENDMENT 
AND ADOPTION OF RULES 

(Hospice Licensure) 

1. On March 31, 1994, the department published notice of 
the proposed amendment of ARM 16.32.373 and the adoption of two 
new rules at page 631 of the Montana Administrative Register, 
Issue No. 6. 

2. The rules, as proposed to be amended and adopted, 
appear as follows (new material is underlined; material to be 
deleted is interlined) : 

16.32. 373 MINIMUM STANPARPS FOR A HOSPICE PROGRAM- -GENER
~ (1) Same as proposed: 

(a)-(c) Same as proposed. 
(d) "Core services" means physician services, nursing 

services, pastoral counseling, services provided by trained 
volunteers, and counseling services routinely provided by a 
hospice, eithe~ direetly ey hespiee start or thrott§i'l~ 
arraage~~~eats. 

(e)-(f) Same as proposed. 
(g) "Hospice care" means kame eaeefl, reeiflerH:ial fiaepiee, 

aad iapatieftt haapiee, aftd hospital or lOH!f term healtk eare 
that pra~idea or eoerdiaatea palliative and supportive care to 
meet the needs of a terminally ill patient and the patient's 
family arising out of physical, psychological, spiritual, 
social, and economic stresses experienced during the final 
stages of illness and dying, and that includes a formal 
bereavement component. 

(h) Same as proposed. 
(i) "Interdisciplinary team" means the nuffiber of a~pro

priately qualified interdisciplinary health care professionals 
and volunteers that are needed to meet the hospice's patients' 
care needs a grellp of lflialified indi'lidttala, eaasiating af at 
least a physieian, registered ftllrse, MemBer of the eler!Jy aa 
app~epriate, a ee~Rseler as apprepriate, Yoluntccr director 
aad/or eraiRell JOlttHtcera, aHa approtJriate hespiee tJragraftl 
seaft whe are lflialified ey edtteatioH, traiHift~, liecnattre or 
eMpc~ieftee eo meet ehe speeial Reells of bosf!ice tJatiente and 
thei~ faftlilies. 

(j) "Managed directly by" means that core bospiee 
services are provided er eoorfliftated by a hospice program. 

(2)-(3) Same as proposed. 
(4) (a)-(b) Same as proposed. 
(c) Allow tor inelttsioft witkin the care t:eaftl of -tohe 

patieHt/ aRe the patieat' a taftlil) ana other personnel ..-esourcea 
withift tae eOIIII!IIiRity, as atJpropriat:e Encourage the Pliltient/tamc. 
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ily to participate in deyeloping the interdisciplinary team 
plan of care ana in the proyision of hospice services. 

(5)-(8) same as proposed. 
(9) A hospice program must assure that all services 

identified in the hospice plan of care for a patient, including 
skilled nursing services, are pre~ieed offered to the patient. 

(10) A hospice program must: 
(a) Same as proposed. 
(b) ettettre monitor and assess the quality of contract 

services; 
(c) ensure that hospice nursing emergency care is 

available on a 24-hour basis; 
(d)-(e) same as proposed. 

AUTH: 50-5-103, 50-5-210, 59 5 221, MCA; IMP: 50-5-103, 
50-5-204, 50-5-210, 59 5 211, 59 5 221, MCA 

RULE I (16.32.374) MINIMUM STANDARPS FOR AN INPAIIBNT 
HOSPICE fACILITY Same as proposed. 
AUTH: 59 5 221 50-5-103, 50-5-210, MCA; IMP: 59 5 221 
50-5-210, MCA 

RULE II (16.32.375) MINIMUM STANPAROS FOR A RESIDENTIAL 
HOSPICE fACILITY (1)-(3) Same as proposed. 

(4) (a)-(i) Same as proposed; 
(j) foodT and nutrition, diet plaHHin~, ete.; 
(k)-(1) Same as proposed. 
(5)-(6) Same as proposed. 
(7) (a)- (d) Same as proposed; 
(e) provide A separate ~ dresser and wardrobe or 

closet space for each occupant in a bedroom; 
(f)-(h) Same as proposed. 
(8)-(9) same as proposed. 
(10) A residential hospice must meet the following meal 

service, menu planning, and supervision standards: 
(a) Foods must be served in amounts and variety to meet 

the ftHtritienal needs of each hospice patient. 
(b)-(c) Same as proposed. 
(d) A staff member trained or experienced in food manage

ment must be appointed to: 
(i) provide UterapeHEie diets as indicated on the plan of 

care for each patient; and 
(ii) Same as proposed. 
(e) Same as proposed. 
(11) (a)-(f) Same as proposed. 
(g) Allow medications to be left at the bedside of a 

hospice patient when to do so is autheri11ea B) a ph:r sieiaR 
approyed in the hospice pl.an of care, and, whenever such 
autherieatieR approval exists, provide for the storage of such 
medications in a safe and sanitary manner. 

(h)-(i) Same as proposed. 
(j) Develop and follow a written policies and procedure~ 

for destruction of legend drugs that reqHiree, at a MiRiMUM, 
the fellewiR~. 

(il aeetruetien ef the aru~e iR the preeenee ef a phaFMa 
eiet ana at least ene ether lieeReea health eare prefessienal, 
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(ii) dee~menEatien ef the dest£~etion tftat includes 
listing the type of drug(s) destroyed and the amount destroyed. 

(12) Same as proposed. 
AUTH: 59 5 221 50-5-103, 50-5-210, MCA; IMP: ~i!-lc 50-5-UO, 
MCA 

3. The department has thoroughly considered all commen
tary received. The comments pertaining to rule language and 
the department's response to each are noted below: 

AU 16.32.373 
SUBSECTION (1) (d): Julia Jardine, President of the 

Hospice Association, asked that the portion of the sentence 
after •staff" or "hospice" be deleted because the core services 
in residential and inpatient facilities should be provided by 
hospice staff only, since very tight control is necessary by 
hospice staff in residential and inpatient facilities. She 
also suggested that if removing the language referenced below 
in subsection (1) (j) would have the same impact, her associa
tion would be satisfied. 

Bonnie Addie, Supervisor of the St. Peter's Hospital 
hospice in Helena and a member of the Board of Directors of the 
Montana Hospice Association (Addie) agreed with Ms. Jardine's 
comments on grounds that the association did not want a 
facility deciding to become a hospice residential facility and 
then developing some kind of an arrangement with a hospice to 
bring in "hospice labor", but rather that it should have to do 
more than be in conversation with the hospice and that hospice 
staff should be providing the care in the other facility. 

RESPONSE: The department agrees that ending the subsection 
with the language "hospice staff" is appropriate and amended 
the rule accordingly. 

SUBSECTION (1) (g): Ms. Jardine stated that the definition 
was confusing and that it should be changed to take out all the 
potential sites where hospice care could be provided. She also 
suggested that if the department feels it is necessary, a 
definition of "hospice service" could be added to explain where 
the services are provided, although she thought it was more 
appropriate to leave that general so that, if other types of 
facilities come in to existence, the definition does not have 
to be changed. 

RESPONSE: The department agrees that the proposed defini
tion change is appropriate and amended the rule accordingly. 

SUBSECTION 1(11: Ms. Jardine commented that, upon 
reviewing the National Hospice Organization's (NHO) standards, 
she believed that "interdisciplinary team" should be defined as 
•appropriately qualified number of interdisciplinary health 
care professionals and volunteers to meet ir.s patient • s car-e 
needs. •• 

RESPONSE: The department agrees that the proposed defini
tion is appropriate and the rule has been amended. accor·dingly, 
with editing for clarity. 
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SUBSECTION 1 (j) : Ms. Jardine requested that the 
language •or coordinated by" be deleted, since this language is 
only used in the residential and inpatient section of these 
rules and core services should only be provided by hospice 
staff in those facilities rather than under arrangement with 
another entity. 

RESPONSE: The department agrees that the proposed change 
is appropriate and amended the definition accordingly. Also, 
the language •core hospice services" was amended to •core ser
vices•, as that is the term that is defined by the rule. 

SUBSECTION 4 (c): Me. Jardine recommended the wording be 
replaced with the following from the NHO standards: •encourage 
the patient/family to participate in developing the interdisci
plinary team plan of care and in the provision of hospice 
services." 

RESPONSB: The department agrees and amended the subsection 
accordingly. 

SUBSBCTION '' Ms. Jardine requested that the word 
"provided" be deleted and replaced with the word •offered• 
because some patients may decline services that are offered to 
them, and hospices should not be mandated to provide those 
services in that case. 

RESPONSE: The department agrees and amended the subsection 
accordingly. 

SUBSECTION 101bl: Ms. Jardine requested replacing the 
word "ensure" with "monitor" or "monitor and coordinate," 
"monitor and supervise," or •review and promote" because it is 
difficult to guarantee something in relation to contract 
services. 

RESPONSE: The department agrees with the comment, felt 
that the wording "monitor and assess• would be most appropriate 
in this case, and amended the subsection accordingly. 

SUBSECTION 10 (c) : Me. Jardine requested that "emergency 
care" be replaced with "hospice nursing emergency care.• 

RESPONSE: The department agreed, since there may be types 
of emergency care that the hospice is not responsible for, and 
amended the subsection accordingly. 

&m.L.l 
GBNBRAL COMMENT: Ms. Jardine recommended adding that an 

inpatient hospice facility must be managed directly by a 
medicare certified hospice program since the Hospice Associa
tion's intent in proposing the legislation was to ensure that 
anyone wanting to provide hospice services through an inpatient 
hospice facility be held to the medicaid regulations for 
hospice. 

RESPONSE: The department notes that, by statutory defini
tion, an inpatient hospice facility is one which is "managed 
directly by a medicare-certified hospice that meets all 
medicare certification regulations for freestanding inpatient 
hospice facilities." [Section 50-5-101 (22) (a), MCA] In 
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addition, the department, in Rule I, already requires inpatient 
hospices to meet the requirements of 42 Cf'R Part 418, Subparts 
C-B, for participation in the Medicare program. Therefore, the 
department declines to amend the rules as requested above, 
since the requested requirements are already included. 

BtlLE II 
SUBSECTION 4(j), COMKEHT AND RESPONSE: Upon reviewing the 

rules, the department realized that it inadvertently included 
•diet planning" as one of the required training components. 
Since the department does not believe that diet planning should 
be required, as the rules already require that a trained staff 
member provide diets and supervise meal preparation and 
service, the rule has been amended to remove this requirement. 

SUBSllCTIOH 7 (e), COHMBNT AND RESPONSE: Upon reviewing the 
rules, the department reali:zed that the word "drawer" was 
written in the rule rather than the word "dresser", which is 
what was intended. Since, clearly, one drawer per person is 
not adequate, the rule has been amended accordingly. 

SUBSECTION 9 (a) : Ms. Jardine requested that the 
language regarding an isolation room should be deleted and 
replaced with language such as "reference OSHA-universal 
precautions; complies with all applicable state and federal 
regulations regarding communicable disease" because hospices 
are already required to follow the OSHA bloodborne pathogen 
regulations and utilize universal precautions. 

RBSPOHSE: The department has carefully reviewed this 
comment, but disagrees that the rule should be amended as 
proposed, since the current language is necessary to adequately 
protect the family and visitors of all hospice patients from 
exposure to communicable diseases. The commentator has 
suggested adopting OSHA's bloodborne pathogen rules; however, 
this does not cover airborne pathogens. It is believed that an 
isolation room provides protection to all persons from these 
airborne carriers. A facility is free to adopt policies and 
procedures which address universal precautions and OSHA 
regulations, so long as this rule is complied with. 

SUBSECTION lO(a): Ms. Jardine requested that the word 
•nutritional" be deleted because hospice patients often are not 
able to consume what is normal for their age, height and 
weight, and forcing terminal patients to eat normal meals is 
contradictory to hospice philosophy and training. 

RBSPONSE: The department agrees that the proposed change 
is appropriate and has amended the rule accordingly. 

SUBSECTION lO(d) til: Ms. Jardine requested that the word 
"therapeutic" be deleted for the same reason as that given 
above regarding subsection (10) (a) . 

USPOHSE: The department agrees that the proposed change 
is appropriate and has amended the rule accordingly. 

SUBSECTION ll(g): Ms. Jardine requested that the phrase 
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"when to do so is authori:~:ed by a physician" be deleted and 
replaced by "when approved in the hospice plan or care• because 
requiring physician authori:~:ation increases paperwork and the 
hospice staff, who on a day-by-day basis evaluate the patient's 
ability to administer his/her own medication, in fact make this 
determination. 

RBSPONSK: The department agrees that the proposed change 
is appropriate and amended the rule accordingly. 

SUBSECTION ll(j): Ms. Jardine asked that the requirement 
that drugs be destroyed in the presence of a pharmacist and at 
least one other licensed health care professional be replaced 
by a requirement that there be a written policy regarding the 
destruction of medications. Otherwise, the rules for residen
tial facilities are more stringent than the rules for inpatient 
hospice facilities, which follow medicare regulations. 

RBSPONSK: The department agreed that it is appropriate 
that each individual residential facility develop policies and 
procedures regarding the destruction of medications and amended 
the rule accordingly. 

OTBIR COMIQRITS ON l'BI BULlS 
COMKKNTr Ms. Addie commended and supported the depart

ment's integration of the existing licensing regulations for 
hospice with the new regulations for inpatient hospice facili
ties and residences, instead of having two separate sets of 
regulations. 

RKSPONSI: The department acknowledges and appreciates the 
expression of support. 

COMMXNTr The staff of the Administrative Code Committee 
pointed out an error in the authority and implementing sections 
for the rules. 

RKSPONSir The requested changes were made. 

Certified to the 
I 

Secretary of 
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BEFORE THE COMMISSIONER 
OF POLITICAL PRACTICES 

OF THE 
STATE OF MONTANA 

In the matter of the amendment) 
of Rule 44.10.331 pertaining 
to limitations on receipts 
from political committees to 
legislative candidates 

NOTICE OF AMENDMENT OF 
RULE 44.10.331 PERTAINING 
TO LIMITATIONS ON RECEIPTS 
FROM POLITICAL COMMITTEES 
TO LEGISLATIVE CANDIDATES 

TO: All Interested Persons 

1. On March 31, 1994, the Commissioner of Political 
Practices published a notice of proposed amendment of ARM 44.10.331 
pertaining to limitations on receipts from political committees to 
legislative candidate~ at page 659, 1994 Montana Adminislrativ~ 
Register, Issue No. 6. 

2. The Commissioner has amended the rule exactly as 
proposed. 

3. No comments or testimony were received. 

Commissioner of Political Practices 

Certified to the Secretary of State, August 8, 1994. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the 
a•end•ent of rule 46.12.702 
pertaining to medicaid 
outpatient drugs 

NOTICE OF THE AMENDMENT OF 
RULE 46.12.702 PERTAINING 
TO MEDICAID OUTPATIENT 
DRUGS 

TO: All Interested Persons 

1. on June 9, 1994, the Department of social and 
Rehabilitation Services published notice of the proposed 
amendment of rule 46.12.702 pertaining to aedicaid outpatient 
drugs at page 1525 of the 1994 Montana Administrative Register, 
issue number 11. 

2. The Departaent has aaended rule 46.12.702 as proposed. 

3. The Departaent has thoroughly considered all co .. en
tary received: 

CQHHENT: Numerous objective studies have confirmed that closed 
drug formularies have a direct iapact on coats to other health 
care services. Liaited drug coverage simply shifts costs to 
other more costly solutions, such as surgery, hospitalization 
and increased physician visits. When closed formularies are 
established, patients suffer and medicaid picks up the 
additional costs. 

We strongly urge you to withdraw this proposal to implement a 
closed drug formulary. 

BESPONSE: The Departaent of Social and Rehabilitation Services, 
Medicaid Services Division disagrees with these views as we feel 
a well implemented formulary, extending coverage to products of 
a therapeutic class proven to be the aost therapeutically 
effective and safe, will only guarantee Montana medicaid 
recipients receive the finest products available on the aarket. 
Montana medicaid's decision to include these products in its 
formulary will also reduce prograa costs as aore effective 
products lead to faster recoveries, reduced hospitalizations and 
reduced physician visits. The associated prior authorization 
prograa will extend consideration to a prescriber's request for 
medicaid coverage of a non-formulary it••· This will insure a 
non-formulary it .. will not totally be excluded fro• considera
tion. 

CQHMEHT: Prior approval requirements restrict access of 
medicaid patients to needed prescription drugs. Despite 
assertions to the contrary by sponsors of the medicaid rebate 
legislation, several states have signaled their intention to use 
a prior-approval requirement as a means to restrict access to 
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certain prescription drugs, based solely on the cost of the drug 
or the size of the rebate offered by the manufacturer above that 
specified by the law. This converts the prior-authorization 
list into a de facto rest;ictive formulary. 

RESPONSE; The Department of Social and Rehabilitation services, 
Medicaid Services Division has no intention of restricting a 
product that, through product labeling, demonstrates superiority 
through therapeutic effectiveness or safety. We do however 
intend to require review for products which do not demonstrate 
these same standards. We realh:e, in some instances, non
foraulary drugs may be medically necessary and in these 
instances they will be available for review through the prior 
authorization process. 

CPMMEHT: Restricting access to needed prescription drugs hurts 
patient care. Strong opposition to prior authorization was 
registered by physicians nationwide in a 1990 Gallup poll. The 
poll found 77\ of physicians respondents "strongly disapprove" 
of prior authorization, while another 13\ "disapprove." Their 
reasons? seventy-seven percent believe prior-authorization 
programs have a negative impact on the quality of medical care 
they are able to deliver. Of even greater concern, the average 
physicians responding to the survey had been involved in more 
than 16 cases in which a restrictive drug policy impaired a 
patient's recovery. This negative impact on quality of medical 
care is unacceptable to many physicians. 

RESPQNSE; The department realizes studies have been conducted 
regarding the effectiveness of drug formularies however, many 
factors can influence the results of these atudies. For 
ell:aaple, a formulary developed solely tor the purposes of 
reiabursing for the most inexpensive drug in a class would 
produce different results than from a formulary developed to 
reiaburse tor the products proven to be the most effective based 
upon safety, efficacy, and therapeutical effectiveness. The 
Medicaid program does not feel the formulary it proposes will 
reduce the quality of care recipients receive as the prior 
authorization program will insure any drug determined to be 
medically necessary will have the opportunity to be considered 
for coverage. 

COMMENTi The proposed rule would substitute time pressures for 
medical judgements. The proposed rule may dampen the demand for 
covered medications because of the "red tape factor." Some 
physicians, under large caseloads and related time pressures, 
might yield to bureaucratic coercion and avoid prescribing 
medications that require prior authorization. This result 
conceivably could save money in the medicaid prescription drug 
line item, but it would cost the Medicaid program more money 
over the long-run for the reasons already discussed. 
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RESpQNSE; The department agrees a formulary and prior authori
zation program will, in soae instances, require additional 
effort by the prescriber. This is necessary to assure the non
formulary itaa they wish to prescribe will be dispensed. We 
would hope these saae physicians who are also residents and 
taxpayers of the State of Montana will realize their actions 
help to insure the taxpayer's dollars are spent for aedically 
necessary products proven affective, safe and cost affective. 

coBHEHT; Restricting access to affective aedications increases 
total aedical costa by increasing demand for other services. A 
December 1989 study by William J. Moore, Ph.D., and Robert 
Newman, Ph.D., of Louisiana state university's Depart•ent of 
Econoaica found significant increases in general impatient 
hospital care, aental intermediate care, and other practitioner 
services when aadicaid programs restricted access to ••dice
tiona. 

As an example, Moore and Newman noted that when several drug 
products were removed fro• the Louisiana State Medicaid 
formulary in 1976 •edicaid officials, at that time, aati•ated 
that the removal of these drugs would decrease the drug budget 
by 15.68t and provide a savings (reduced expenditures) to the 
total aedicaid progra• of $5.6 aillion. In fact, however, 
actual drug budget expenditures fall by about $3.6 aillion, or 
roughly lO.Ot, but at the sa•e ti•e, total •edicaid expenditures 
rosa by $27.1 aillion or approxi•ataly 14.1t. 

Moreover, a recant study by Pater G. Sassone, Ph.D., of Georgia 
Tach's College of Managaaant concluded that a prior authoriza
tion systa• saved no •onay for Georgia Medicaid but instead 
showed significant increases in the inpatient hospital, doctor 
and outpatient treataent budget categories. 

In addition, the coat of administering a prior-authorization 
prograa often outweighs any direct savings fro• reducing drug 
utilization. In 1981, for axa•pla, according to a study by 
Pracon, Inc., california's Department of Health Services spent 
an average of $8. 21 to process each Traat•ent Authorization 
Request (TAR) for drugs under Medi-Cal, co•pared to average 
savings of only $5.44 per TAR, for a net loss of $2.77 par 
request. 

RESpQNSE; We do not believe the i•pl-entation of the formulary 
and prior authorization progra• will increase demands for other 
services. The departaent's decision to establish a formulary 
and prior authorization program will reduce pharmacy program 
costa as well as other costa as a more effective product leads 
to a faster recovery, reduced hospitalizations and reduced 
physician visits. 
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4. Thia rule change will be implemented on October 1, 
1994 to coincide with the iaplementation of the drug formulary 
and prior authorization prograaa. 

J) ~ 
Rule ~ewer 

Certified to tha Secretary of State, ~A~u~g~u~s~t~l~5 _____ , 1994. 
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BEFORE THE DEPARTMENT OF SOCIAL 
AND REHABILITATION SERVICES OF THE 

STATE OF MONTANA 

In the matter of the of 
adoption of Rules I through 
IX pertaining to child 
support enforcement 
suspension of licenses 
process 

TO: All Interested Persons 

NOTICE OF THE ADOPTION OF 
RULES I THROUGH IX 
PERTAINING TO CHILD SUPPORT 
ENFORCEMENT SUSPENSION OF 
LICENSES PROCESS 

1. on May 26, 1994, the Department of social and 
Rehabilitation Services published notice of the proposed 
adoption of Rules I through IX pertaining to child support 
enforcement suspension of licenses process at page 1386 of the 
1994 Montana Administrative Register, issue number 10. 

2. The Department has adopted rules [RULE I] 46.30.1701, 
PURPOSE STATEMENT; [RULE II) 46.30.1702, DEFINITIONS; [RULE Ill] 
46.30.1705, CRITERIA FOR STANDARD PAYMENT PLAN; [RULE IV) 
46.30.1708 1 FINANCIAL HARDSHIP PAYMENT PLAN; [RULE VJ 
46.30.1711, EFFECT OF FINANCIAL HARDSHIP PAYMENT PLAN DETERMI
NATION; [RULE VI] 46.30.1712, PROCEDURES FOR DETERMINING 
FINANCIAL HARDSHIP PA YMEJfT PLAN TERMS; [RULE VII ] 4 6 . 3 0 . 1715 
PROCEDURES AND CRITERIA FOR RESULTANT HARDSHIP; [RULE VII I] 
46,30.1718, STAY OF LICENSE SUSPENSION; and [RULE IX] 
46.30.1722, CONTESTED CASE HEARING PROCEDURES as proposed. 

4. The Department has thoroughly considered all 
co .. entary received: 

CQMMBNT: Departaent of Family Services requested that the child 
support Enforcement License Suspension Rules be waived when 
applied to licensed foster care providers. The license for 
foster care provider& is not a aode of obtaining income for the 
providers and the Departaent is concerned with the iapact a 
license euspension would have on their prograa and children in 
foster care. 

RESPQHSE: section 40-5-701, et seq., MCA gives the Child 
Support Enforceaent Division (CSED) the authority to suspend any 
license, certificate, registration, or authorization issued by 
an agency of the state of Montana granting a person a right or 
privilege to engage in a business, occupation or profession or 
any other privilege. When a Notice of Intent to suspend a 
License is issued, it does not aean the license will be 
suspended. An obligor may pay the support arrears debt, may 
enter into a payaent plan to pay the debt or may request a 
hearing. Section 40-5-710(3), MCA allows the judge or hearing 
officer to stay suspension or continued suspension of a license 
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upon a showing that suspension would create a significant 
hardship to the obligor, the obligor • • aaployaae, to legal 
dependants residing in the obligor's household, or to persons, 
businesses, or other entities served by the obligor. 

Should an obligor providing toeter care to children through the 
Departaent ot Faaily Services be served a Notice ot Intent to 
suspend his foster care license, he aay avoid suspension of that 
license by paying the debt or entering into a payaent plan to do 
eo. If neither of these options are chosen, the obligor aay 
request a stay of suspension by showing that suspension of the 
foster care license will create a significant hardship to the 
children in his foster care and to any entities, including the 
Dapartaent of Faaily Services, served by his provision of foster 
care. 

Although the license suspension authority will not be waived for 
foster care providers, clearly there are aeans within the 
statutory schaaa and the regulations to avoid suspension of a 
roster care license. 

~~al~a~-£_ 
tion Services 

certified to the Secretary of state August 15 • 1994. 
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BEFORE THE DEPARTMENT OF REVENUE 
OF THE STATE OF MONTANA 

IN THE MATTER OF THE Petition of 
Vehrs Wine, Inc., d/b/a Vehrs 
Mountain State~ Beverage, Inc., 
for a Declaratory Ruling as to the 
Applicability of 16-3-220(1), MCA. 

TO: All Interested Persons 

INTRODUCTION 

Docket No. LQ-94-01 

DECLARATORY RULING 

1. On January 26, 1994, the Montana Department of Revenue, 
(Department), received a Petition for Declaratory Ruling from 
Vehrs Wine Inc., a Montana Corporation, d/b/a/ Vehrs Mountain 
States Beverage (Vehra), whose principal place of business is in 
Missoula, Montana. The mailing address of the petitioner is 
1701 Rankin, Missoula, Montana 59802. 

2. The facts upon which a ruling will be made are as 
follows: Vehrs is a registered wine and beer wholesaler which is 
a wholesaler of a micro-beer from Seattle, Washington known d" 

Red Hook Ale. Red Hook Ale is available in limited quantiti~~
Vehrs is authorized by Redhook Ale to distribute in th~ 
Missoula, Kalispell, and Bozeman marketing area. Mure 
specifically, Vehrs is authorized to distribute in Lincoln, 
Flathead, Sanders, Lake, Mineral, Missoula, Powell, Ravalli, 
Granitr, Deer Lodge, Madison, Silver Bow, Lewis and Clark, 
Jefferson, Gallatin, Broadwater, Meagher, Wheatland, Park, 
Golden Valley, Sweetgrass Counties and Glacier Park Concessions. 

3. The question of law as stated in the Petition is 
whether S 16-3-220(1), MCA, is invalid and therefore 
unenforceable because: 

a. It does not serve the purpose of its enactment bill; 
b. It creates an undue and unnecessary burden on Vt!hrs 

Wine Inc. and other similarly situated wholesalers; and 
c. It is inconsistent and conflicts with other provisions 

of S 16-3-217 et seq., MCA, and its ef feet is to create an 
unequal application of the law. 

4. The petitioner's arguments go to the issue of whether 
or not s 16-3-220(1), MCA, is unconstitutional either on it face 
or as it applies to them. A statute cannot be declared invalid 
unless it violates a constitutional provision. 
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ANALYSIS 

5, Section 16-3-220(1), MCA, states that a wholesaler 
appointed to distribute a brand of beer within a territory 
specified by agreement pursuant to S 16-3-22113), MCA, shal 1 
call on and offer that brand to at least seventy-five percent of 
the retailers within that territory at least every three weeks. 

6. The purpose of this statute is codified asS 16-3-217, 
MCA. The legislature found and declared that the purpose of 
SS 16-3-218 through 16-3-226, MCA, is to assure continued 
interbrand competition in malt beverage sales through competing 
independent wholesalers and to assure breweries the ability to 
protect the reputation of their products through quality control 
arrangements, 

7. Vehrs Inc. believes that S 16-3-220(1), MCA, should be 
determined to be invalid because when applied to them il 
requires them to solicit sales with retail licenses which cannot 
be supplied with the limited quantity of Red Hook Ale allocated 
to the state of Montana, Vehrs claims that it should not be 
compelled to offer for sale that which it is unable to deliver. 

8. A brewer is not required by S 16-3-214, MCA, to cover 
the entire state of Montana with wholesaler appointments or 
other distributive arrangements if allowed under S 16-J-214, 
MCA. 

9, It appears that Red Hook Ale and Vehrs have created 
their own problem by constructing an unrealistic territorial 
appointment. 

10. As an executive agency, the Department must adhere to 
and enforce the Montana statutes (Article VI, S 4 of the 1972 
Montana Constitution). Constitutional issues are not proper 
subjects for administrative hearings or appeals. In many 
instances an appellant must raise issues in the lower 
administrative proceedings to preserve the issue for later 
judicial review. This corollary of the administrative 
exhaustion doctrine does not apply to constitutional issues. 
Jarussi v. Board of Trustees, 204 Mont. 131, 135, 664 P.2d 316, 
318 (1983) citing Davies Warehouse Co. v, Bowles, 321 u.s. 144; 
1 Am. Jur. 2d Admin1strat1ve Law, S 185 at 484-490. 

11. This Department is an administrative body and as such 
is deemed to be an arm of the executive branch of state 
government, Constitutional issues must be decided by the 
judicial branch of government. Administrative decisions of 
constitutional issues would violate the constitutional doctrine 
of the separation of powers. Jarussi, 204 Mont at 135, 664 P.2d 
at 316; See also Mitchell v. Town of West Yellowstone, 235 
Mont. 104,109;-765 P.2d 745, 748 (1988). 
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DECLARATORY RULING 

12. The Department of Revenue does not have the authority 
to declare this statute invalid on constitutional grounds as the 
petitioner has requested. The Department believes that the 
district court is the more appropriate forum to resolve such 
matters. 

13. Moreover, the petitioner has filed suit in the Fourth 
Judicial District, Missoula County thus rendering the issue 
moot. 

DATED this /fjL day of July, 1994, 

MICK ROBINSON 
Director 

CERTIFICATE OF MAILING 

I hereby certify that on the ~day of July, 1994, a true 
and correct copy of the foregoing has been served by placing 
same in the United States Mail, postage prepaid, addressed as 
follows: 

Timothy D. Geiszler 
Geiszler ' Newcomer 
265 West Front 
Missoula, Montana 59802 

Tom Hopgood 
Luxan ' Murfit 
Fourth Floor, Montana Club Building 
P.O. Box 1144 
Helena, Montana 59624 

Roger Tippy 
Montana Beer ' Wine Wholesalers 
P.O. Box 124 
Helena, Montana 59624 

Montana Administrative Register 

Assoc. 
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NOTICE OF FUNCTIONS OF ADMINISTBATIVE CODE COMMITTEE 

The Administrative Code committee reviews all proposals for 

adoption of new rules, amendment or repeal of existing rules 

tiled with the Secretary of state, except rules proposed by the 

Department of Revenue. Proposals ot the Department of Revenue 

are reviewed by the Revenue oversight Committee. 

The Administrative Code committee has the authority to make 

recommendations to an agency regarding the adoption, amendment, 

or repeal of a rule or to request that the agency prepare a 

statement of the estimated economic impact of a proposal. In 

addition, the Committee may poll the members of the Legislature 

to determine if a proposed rule is consistent with the intent of 

the Legislature or, during a legislative session, introduce a 

bill repealing a rule, or directing an agency to adopt or amend 

a rule, or a Joint Resolution recommending that an agency adopt 

or amend a rule. 

The Committee welcomes comments from the public and invites 

members of the public to appear before it or to send it written 

statements in order to bring to the Committee's attention any 

difficulties with the existing or proposed rules. The address 

is Room 138, Montana State Capitol, Helena, Montana 59620. 
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE 
MONTANA ADMINISTRATIVE REGISTER 

Definitions: Administrative Rules of Montana CABMI is a 
looseleaf compilation by department of all rules 
of state departments and attached boards 
presently in effect, except rules adopted up to 
three months previously. 

Montana Administrative Register IMABl is a soft 
back, bound publication, issued twice-monthly, 
containing notices of rules proposed by agencies, 
notices of rules adopted by agencies, and 
interpretations of statutes and rules by the 
attorney general (Attorney General's Opinions) 
and agencies (Declaratory Rulings) issued since 
publication of the preceding register. 

Use of the A~ministratiye Ryles of Montana IABMl; 

Known 
Subject 
Matter 

Statute 
NWiber and 
Department 

1. Consult ARM topical index. 
Update the rule by checking the accumulative 
table and the table of contents in the last 
Montana Administrative Register issued. 

2. Go to cross reference table at end of each 
title which lists MCA section numbers and 
corresponding ARM rule numbers. 
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ACCUMULATIVE TABLE 

The Administrative Rules of Montana (ARM) is a compilation of 
existing permanent rules of those executive agencies which have 
been designated by the Montana Administrative Procedure Act for 
inclusion in the ARM. The ARM is updated through 
March 31, 1994. This table includes those rules adopted during 
the period April 1, 1994 through June 30, 1994 and any proposed 
rule action that was pending during the past 6-month period. (A 
notice of adoption must be published within 6 months of the 
published notice of the proposed rule.) This table does not, 
however, include the contents of this issue of the Montana 
Administrative Register (MAR) . 

To be current on proposed and adopted rulemaking, it is 
necessary to check the ARM updated through March 31, 1994, this 
table and the table of contents of this issue of the MAR. 

This table indicates the department name, title number, rule 
numbers in ascending order, catchphrase or the subject matter of 
the rule and the page number at which the action is published in 
the 1994 Montana Administrative Register. 

ApKINISTRATION, Department of, Title 2 

2.5.202 
2.21.137 
2.21.224 
2.21.704 
2.21.903 

and other rules - State Purchasing, p. 1, 383 
and other rules - Sick Leave, p. 480, 1407 
and other rules -Annual Vacation Leave, p. 2861, 151 
Leave of Absence Without Pay, p. 483, 1409 
and other rules - Leave of Absence Due to Disability 
and Maternity, p. 473, 1410 

2.21.1604 and other rule - Alternate Work Schedules, p. 476, 
1411 

2.21.1812 Exempt Compensatory Time, p. 2462. 22 
2. 21.3607 and other rules - Veterans' Employment Preference 

p. 2464, 23 
2.21.3702 and other rules- Recruitment and Selection, p. 487, 

1412 
2.21.5006 and other rules - Reduction in Work Force, p. 498, 

1419 
2.21.6701 and other rules - Statewide Employee Incentive Award 

Program, p. 1784 
2.21.8011 Grievances, p. 485, 1421 
2.21.8109 Equal Employaent Opportunity/Affirmative Action. 

p. 478, 1422 
(Public Bmployees• Retirement Board) 
I-III Mailing Membership Information about Non-Profit 

I-XI 
Organisations, p. 508 
and other rules Medical Review of Members 
Discontinuance of Disability Retirement Benefits -
Procedures for Requesting an Administrative Hearing -
Model Rules - Definitions - Disability Application 
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Process - Election of Disability Coverage, p. 1191, 
1816, 2106 
Administrative Procedures for Contested Cases, 
p. 2039 
and other rules - Definitions - Request for Release 
of Information by Members Bffect of Voluntary 
Elections - Lump Sua Payments of Vacation or Sick 
Leave - Purchase of Previous Military Service -
Modifications Affecting Actuarial Cost - Diaebility 
Retirement Conversion of Optional Retirement 
Benefit Upon Death or Divorce from the Contingent 
Annuitant, p. 2864, 291 
and other rules Retirement Incentive Program 
Provided by RB 517, p. 2057, 2762 

(Teachera• Retirement Board) 
2.44.405 and other rules - Adjusting Diaability Allowances -

Interest on Non-Payment for Additional Credits -
Creditable Service for Teaching in Private 
Educational Institutions, p. 2858, 561 

(State Compensation Insurance Pund) 
2. 55.320 and other rulea Method for Assignment of 

2.55.324 
2.55.326 
2.55.327 

2.55.404 

Classifications of Bmpl~ents - Premiua Ratesetting 
- Construction Industry Premiua Credit Program -
Medical Deductible, p. 597, 1423 
Premium Ratesetting, p. 1497, 2108 
Mini.u. Yearly Premiua, p. 981, 1817 
and other rules - Construction :tndustry Program -
Scheduled Rating for Loss Control Non-compliance 
Modifier and Unique Risk Characteristics Modifier, 
p. 2870, 292, 661 
Scheduled Rating - High Loss Modifiers, p. 661 

AGBICVLTQRB. peparbpent of. Title 4 

I 

I-II 

I-VIII 

I-VIII 
4.2.102 

4.5.202 
4.10.206 
4.15.101 

Emergency Rule to Allow the Use of the Pesticide 
Pirimor UDder Section 18 of PIPRA, p. 2109 
and other rules - Civil Penalties - Bnforcement and 
Matrix - Sale, Distribution and Inspection of Nursery 
Stock in Montana, p. 2580, 24 
Rinsing and Disposal of Pesticide Containers, 
p. 1317, 1988 
Pesticide Disposal Program, p. 600, 1280 
and other rule EXceptions and Additions for 
Agricultural Sciences Division Exceptions and 
Additions for Plant Industry Division, p. 1501, 1987 
and other rule - Category 1 Noxious Weeds, p. 93, 563 
Licensing for Pesticide Operators, p. 2063, 2669 
and other rule - Pees - Mediation Scheduling and 
Agreeaent Procedures, p. 1499, 1989 

STATE AVDITOB. Title 6 

:t-Il Emergency Adoption - Allowing Credit to Domestic 
Ceding Insurera Reduction of Liability for 
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Reinsurance Ceded by Domestic Insurers to Assuming 
Insurers, p. 564 

I-II and other rules - Establishing Accreditation Fees for 
Annual Continuation of Authority - Defining "Money 
Market Punds• as they Relate to Investments by Perm 
Mutual Insurers - Remove Limitations on the Issuance 
of Credit Life and Credit Disability Insurance to 
Joint Debtors Prohibiting Discrimination in 
Determining Eligibility for Personal Automobile 
Insurance - Wage Assignments Voluntary Payroll 
Deduction, p. 2163, 2764 

I-III Electronic Piling of the Appointment and Termination 
of Insurance Producers, p. 1323, 1820 

I-XI Continuing Education Program for Insurance Producers 
and Consultants, p. 2466, 3004 

I-XIII Small s.ployer Carrier Reinsurance Program, p. 1200, 
2111 

I-XXIV Small Bmployer Health Benefit Plana, p. 511, 1528. 
1990 

(Classification and Rating Committee) 
6. 6. 8301 Updating References to the NCCI Basic Manual for 

workers• Compensation and Employers' Liability 
Insurance, 1980 Edition, p. 608, 1669 

6 .10 .102 and other rules Exempting Certain Foreign 
Securities from Registration - Requiring that Exempt 
Poreign Savings and Loan Associations be Members of 
the Pederal Deposit Insurance Corporation and that 
their Certificates of Deposit be Fully Insured by the 
Federal Deposit Insurance Corporation. p. 95, 569 

CONKIRCB. papargp.nt of. Title Q 

(Board of 
8.4.404 

(Board of 
8.6.405 
8.6.407 
(Board of 
8.8.2804 

(Board of 
8.10.405 
(Board of 
8.12.601 

8.12.601 

(Board of 
l 

Alternative Health Carel 
and other rules certification for Specialty 
Practice Conditions Which Require Physician 
Consultation - Continuing Education, p. 2713, 386 

Architects) 
Reciprocity, p. 715, 1577 
Examination, p. 983 

Athletics) 
and other rules - Licensing Requirements - Contracts 
and Penalties - Pees - Promoter-Matchmaker, p. 985, 
1670 

Barbera) 
Pee Schedule, p. 2168, 295 

Chiropractor•) 
and other rules Applications Reciprocity 
Reinstatament - Interns and Preceptors, p. 1503 
and other rules Application•, Educational 
Requirements Renewals Continuing Education 
Requirements - Unprofessional Conduct, p. 222, 1578 

Clinical Laboratory Science Practitioners) 
Continuing Education, p. 611, 1671 
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Clinical Laboratory Science Praotitionera, p. 2065, 
2766 

(Board of Coametologiata) 
8.14.401 and other rule•- Practice of Coametology, Manicuring 

and Blectrolyaia, p. 331, 1679, 1822 
(Board of Dantiatry) 
8.16. 602 and other 

Auxiliary 
Bxemptiona 

rule• Dental Hygieniate Uae of 
Personnel and Dent~l Hygieniata 
and Bxceptiona - Definitiona, p. 2743, 

8.16.904 
1120 
and other rulae - Adminiatration of Anaathaaia and 
Sedation by Dentiata - Prohibition ~ Permit• Required 
for Adminiatration - MiniDMIIl Qualifying Standard• -
MinilllUIIl Monitoring Standard• - Facility Standard• -
On-aita Inapaction of Pacilitiaa, p. 2478, 1130 

8 .16 .1002 and other rulea - Continuing Bducation - Raquir-anta 
and Raatrictiona, p. 988, 1506 

(State Blactrical Board) 
8 .18. 402 and other rule• Application• 

Raaponaibilitiaa Temporary Permit 
Bxaminationa Continuing Education 
Electrician Certificate•, p. 225, 951 

(Board of Hearing Aid Diepeneara) 

General 
Pee a 
Pioneer 

8.20.402 and other rule• - Peee - Bxaminatione - Liceneeee 
from Other Statee, p. 717 

(Board of Horea Racing) 
8.22.501 and other rulea - Definition• - Licenaea - Peea -

Clerk of Scalae - General Provieione - Groome -
Jockey• - Owner• - Declaration• and Scratch•• 
Claiming - Paddock to Poet - Permiaaible Medication, 
p. 547. 1282 

8, 22.1402 and other rule - Permieeible Medication - Trifecta 
Wagering, p. 1507, 2128 

(Board of Landacape Architect•) 
8.24.409 and other rule - Pee Schedule - Ranewala, p, 991, 

1579 
8.24.409 
(Board of 
8.28.502 

Pee Schedule, p, 2986, 388 
Medical Bxaminera) 

and other rule• Requiramente for Liceneure 
Unprofaeaional Conduct - Definition• with Regard to 
the Practice of Acupuncture, p. 613, 1580 

8.28.1501 and other rules - Phyaician Aeaiatante - Definitions 
- Qualification• - Application• - Pea• - Utilization 
Plana - Protocol - Temporary Approval - Informed 
Conaent - Termination and Transfer - Unprofaaaional 
Conduct, p. 720, 1582 

(Board of Funeral Service) 
8.30.407 and other rules - Paaa - Unprofessional Conduct -

Crematory Facility Regulation - Casket/Container• -
Shipping Cremated Human Remains - Identifying Metal 
Disc - Processing of Cremated Remain• - Crematory 
Prohibitions, p. 1787, 2670 
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Nursing) 
and other rule• - Advanced Practice Registered Nurses 
- Executive Director - Examinations - Inactive Status 
- Schools - Prescriptive Authority - Clinical Nurse 
Specialists - Delegation of Nursing Tasks, p. 100, 
1424 

8.32.1501 and other rules - Prescriptive Authority, p. 615, 
1326 

(Board of 
8.34.414A 
(Board of 
8.35.402 

8.35.408 
(Board of 
8.36.601 

8.36.602 

8.36.801 

(Board of 
8.39.504 

(Board of 
8.40.404 

(Board of 
8.42.402 

8.4:1.402 

(Board of 
8.48.407 

(Board of 
8.52.606 

(Board of 
8.56.409 

(Board of 
8.57.401 

8.57.403 

Nursing Ho~e A~inistrators) 
Application for Examinations, p. 993 

Occupational Therapy Practice) 
and other rules - Definitions - Use of Modalities, 
p. 116, 663 
Unprofessional Conduct, p. 2483, 25 

Opto~etry) 

and other rules - Continuing Education - Approved 
Courses and Examinations - New Licen.,es - Therapeutic 
Pharmaceutical Agents. p. 120 
Continuing Education - Approved Programs or Courses, 
p. 2294, 152 
and other rule - Therapeutic Pha~aceutical Agents -
Approved Drugs, p. 2485, 153 

OUtfitters) 
and other rules Outfitter Operations Plans 
Conduct of OUtfitters and Guides - Unprofessional 
Conduct, p. 2070, 155 

Pharmacy) 
and other rules - Peas - out-of-State Mail Service 
Pharmacies, p. 2073, 2586, 571 

Physical Therapy Examiners) 
and other rules - Examinations - Fees - Licensure by 
Bndors-ent Poreign-Trained Applicants, p. 996, 
1583 
Examinations - Pees - Tamporary Licenses - Licensure 
by Endors-ent, p. 2587, 159 

Professional Engineers and Land Surveyors) 
and other rule Affiliation with National 
Asaociations - Co.plaint Process, p. 1625 

Psychologists) 
and other rule - Required Supervised Experience -
Licensees fro~ Other States, p. 2590, 389 

Radiologic Technologists) 
and other rules - Examinations - Renewals - Fees -
Pe~its - Pe~it Pees, p. 1455, 2912 

Real Estate Appraisers) 
and other rules Definitions 
Requiraments Course Raquir-ents 
Education - Fees, p. 727, 1584 
and other rules Examinations 
Requira.ents Education Requiraments 

Application 
Continuing 

Experience 
Fee a 

Agricultural Certification, p. 2170, 2775 
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(Board of Realty Regulation) 
8.58.406C and other rule - Application for Bquivalency ·-

8.58.419 

8.58.419 

(Board of 
8.59.402 
8.59.402 

(Board of 
8.60.408 
(Board of 
8.61.401 

8.61.404 

Broker - Ground• for Licenae Diacipline - General 
Proviaiona • Unprofeaaional Conduct, p. 730, 1585 
Ground& for Licanae Diacipline - General Proviaiona -
Unprofeaaional Conduct, p. 232, 667 
Ground& for Licanae Diacipline - General Proviaiona -
Unprofeaaional Conduct, p. 2719, 297 

Reapiratory Care Practitioner&) 
Definition&, p. 123, 668 
and other rule - Definition• - Uae of Pulae oxi .. try, 
p. 2487. 160 

Sanitarian&) 
Standard• of Regiatration Certificate, p. 349, 952 

Social Work Bxaminera and Profeaaional Counaelora) 
and other rulea Definition• Licanaure 
Requirement& for Social Workera, Application 
Procedure• for Social Worker& Licenaure 
Requirement& for Profeaaional Counaalora, p. 2296, 
3015, 26 
and other rulea - Pees • Bthical Standard& for Social 
Work Bxeminera and Profeaaional Counaelora - Inactive 
Statue Licenaea, p. 2988, 298 

(Board of Speech-Language Pathologiata and Audiologiata) 
8.62.413 and other rule - Peea - Schedule of Superviaion -

8.62.502 
Contenta, p. 1327, 1992 
and other rule• - Aide Superviaion - Nonallowahle 
Function• of Aidaa, p. 1795, 2913 

(Board of Passenger Tramway Safety) 
8.63.501 Adoption of the ANSI Standard, p. 351, 1136 
(Board of Veterinary Medicine) 
8.64.802 and other rulea - Application• for Certification -

Qualification - Management of Infectioua Waatea, 
p. 1329, 1993 

(Building Codea Bureau) 
8.70.101 Incorporation by Reference of Uniform Building Code, 

p. 1331, 1994 
8.70.101 and other rulea - Building Codea, p. 2173, 299, 670 
(Milk Control Bureau) 
8.79.101 and other rulea Definition• Tranaactiona 

Involving the Purchaae and Reaale of Milk within the 
State, p. 2301, 3016 

(Banking and Financial Inatitutiona Diviaion) 
I-II and other rulea Retention of Bank Recorda 

8.80.101 

8.80.104 

16-8/25/94 

Inveatment Securitiea, p. 355, 1137 
and other rulea - Banka - Reaerve Requira..nta -
Investment in Corporate Stock Inveatmenta of 
Financial Inatitutiona - Limitation• on Loana - Loan• 
to a Managing Officer, Officer, Director or Principal 
Shareholder - Corporate Credit Uniona, p. 1599, 2198, 
2776, 161 
and other rules - Semi-Annual Aaaeaamenta Upon Banka, 
Inveetment Companiee and Truat Companiea - F••• for 
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Approval of Automated Teller Machines and Point-of· 
Sale Te~inals, p. 353, 1143 

8. 80.307 Dollar Amounts to Which Consumer Loan Rates are to be 
Applied, p. 359, 953 

(Board of Milk Control) 
8.86.301 and other rule - Establishment of the Class III for 

Milk in the State - Purchase and Sale of Surplus Milk 
between Distributors within the State, p. 1334 

8.86.301 and other rules - Transportation of Milk from Fa~
to-Plant and as it Relates to Minimum Pricing -
Readjustment of Quotas - Settlement Fund Paymente, 
p. 2315, 3018 

(Banking and Financial Institutions Division) 
8. 87.202 and other rules Inveatigation Responsibility · 

Application Procedures and Requirements for a 
Certificate of Authorization for a State Chartered 
Bank · Assuming Deposit Liability of Any Closed Bank 
- Merger of Affiliated Banks - Eetablishment of New 
Branch Banks - Discovery and Hearing Procedures -
Application Requirement, p. 361, 1146 

(Local Government Assistance Division) 
I Administration of the 1994 Treasure State Endowment 

(TSEP) Program, p. 125, 1589 
I Adminietration of the 1994 Federal Community 

Development Block Grant (CDBG) Program, p. 127, 1587 
8.94.4102 and other rules - Report Filing Fees Paid by Local 

Government Entities Financial Statements 
Incorporation by Reference of Various Standarde, 
Accounting Policies and Federal Laws and Regulations 
under the Montana Single Audit Act, p. 999 

(Hard-Rock Mining !~act Board) 
8.104,101 and other rulea - Administration of the Hard-Rock 

Mining Impact Act, p. 1627 
(Board of Housing) 
8.111.405 Incom. Limits and Loan Amounts, p. 5, 577 
(Montana State Lottery) 
8.127.407 and other rule - Retailer Commieeions - Sales Staff 

Incentive Plan, p. 1002, 1823, 1995 
8.127.407 Retailer C~ission, p. 2078, 391 
8.127.1007 Sales Staff Incentive Plan, p. 1947 

IDUCATION, Titlt 10 

(Superintendent of Public Instruction) 
10.10.301A and other rules School Funding and Tuition. 

p. 1006, 1824 
(Board of Public Education) 
I Teacher Certification Surrender of a Teacher 

Specialist or Administrator Certificate, p. 817 
I Teacher Certification - Area of Specialized 

Co~etency, p. 237, 954 
10.55.601 Accreditation Standards; Procedures, p. 1642 
10.57.211 Test for Teacher Certification. p. 1463, 2781 
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10.57. 301 Teacher Certification lhldoraement Information, 
p. 815, 1690 

10.57.501 Teacher Certification- School Paychologiata, School 
Social Norkara, Hur••• and Speech and Bearing 
Therapiata, p. 234, 955 

10. 58 .102 and other rulea - Teacher Certification - Teacher 
Education Progr&m8 Standarda, p. 814 

10.60.101 and other rulaa - Board of Public Education Policy 
Statement - Due Procaaa in Sarvicaa - Identification 
of Children with Diaahilitiea Opportunity and 
Educational Equity - Spacial Education - Student 
Recorda - Spacial Education Recorda, p. 232.6, 166 

10.64. 355 Blllergency Aaandlllant - School Bua Body Standard•, 
p. 956 

10.64.355 Tranaportation - Bua Body, p. 733 
10.65.101 Roura and Daya of Inatruction - Policy Governing 

Pupil Inatruction Related Daya Approved for 
Foundation Program Calculation•, p. 1640 

10.66.101 and other rulaa - General Educational Devalopaent -
Requirement• Nhioh Nuat ba Hat in Order to Receive 
High School Equivalency Certificate• - Waiver of Age 
Requirement• - Method of Applying - Paea - waiting 
Period for Retaating Iaauanca of Equivalency 
Certificate•, p. 2593, 167 

(State Library Commiaaion) 
10.101.101 Organization of the State Library Agency, p. 1461, 

2783 

PAMILY SBRVICBS. Department of, Title 11 

I 

I 

I-II 

11.5.501 
11.5. 601 

11.5.602 

11.7. 901 

11.8.304 

and other rulea - Day Care Pacilitiea - Legally 
Unregiatared Provider• Participating in Day Care 
Benefita' Progr&m8, p. 129, 958 
Qualification• of Raapita Care Providera, p. 1251, 
3019 
Placement of Children with Out-of-State Providara, 
p. 1338, 1996 
and other rulea - Child Protective Servicea, p. 1792 
and other rule• - Caaa Recorda of Abuaa and N~lact, 
P• 1789 
and other rule - Caaa Recorda of Abuae or Neglect, 
p. 238, 1290 
Adoption and Incorporation of the Regulation• of the 
Aaaociation of Adllliniatratora of the Interatate 
Compact on the Placement of Children, p. 621, 1294 
Violation• of Aftercare Agre .. enta, p. 819, 1590 

PISB. NILPLIPI, AND fARXS, Department of, Title 12 

I C1aaaifying Certain Typea of Action• Taken Under the 
River Reatoration Program aa Categorical lxc1uaiona, 
p. 1649, 2129 

I Nonresident Hunting Licenae Preference syatam, 
p. 242, 1834 
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and other rules - Wildlife Habitat, p. 1644 
Block Management Program, p. 1064, 1691 
Setting of Nonresident Antelope Doe/Pawn Licenses, 
p. 2201, 2914 
and other rule - Application and Drawing of Moose, 
Sheep, and Goat Licanaea, p. 6, 392 
Nonresident Combination License Alternate List, 
p. 2199, 2U5 
Bstabliahment of a No Wake Spaed Zone on Portions of 
the Blackfoot and Clark Pork Rivera, Missoula County, 
p. 825. 1699 
Water Safety Regulations - Allowing B1ectric Motors 
on Lake Blao, p. 1963, 2916 

HIALTB AND IHYIBOHKINTAL SCIIHCIS. Departaent of. Title 16 

I 

I 

I-III 

I-IX 

I-X 
I-XIII 
I-XXV 

I-XXXIV 

16.6.901 

16.8.708 

16.8.945 

16.8.1107 

16.8.1301 

16.8.1413 

16.8.1903 

Integrated Solid Waste Kanag .. ant Plan, p. 1510 
Administrative Penalties for Violations of Hacardoua 
Waste Laws and Rules, p. 2992, 419 
Water Quality Perait and Degradation Authorisation 
Pees, p. 2489, 393, 672 
Health Care Facility Licensing - Licensure Standards 
for Residential Treabaent Pacilitie•, p. 1809, 304 
and other rules - Impl ... ntation of the Water Quality 
Act's Nondegradation Policy, p. 2723, 849, 2136 
Water Quality - Use of Mixing Zones, p. 835, 2136 
Home Infusion Therapy Lioensing, p. 882 
Air Quality Bureau - Operating Perait• for Certain 
Stationary Sources of Air Pollution, p. 1817, 2933 
and other rules Air Quality Air Quality 
Peraitting - Prevention of Significant Deterioration 
- Permitting in Nonattainment Areas - Source Teating 

Protocol and Procedure Wood Waste Burners, 
p. 1264, 2530, 2919 
and other rules - Recorda and Statistics - Piling 
Death Certificates - Burial Transit Permit• - Dead 
Body Removal Authorisation - Notification of Failure 
to Pile Certificate or Body Removal Authorisation, 
p. 2599, 3023 
and other rules - Air Quality - Incorporation of 
Federal Air Quality Rule• and Incorporation of the 
Montana Source Testing Protocol and Prooedurea 
Manual, p. 2043 
and other rules Air Quality Prevention of 
Significant Deterioration of Air Quality, p. 2048 
and other rules - Air Quality Preconatruction 
Permits, p. 1965, 2930 
and other rules - Air Quality - Open Burning of 
Christmaa Tree Weate - Open Burning for Commercial 
Film or Video Productions, p. 867 · 
and other rule - Air Quality - Opacity Requirements 
at Kraft Pulp Hilla, p. 1654 
and other rule - Air Quality - Air Quality Operation 
and Permit Pees, p. 2052 
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16.8.1907 Air Quality- Fees for the Smoke Management Program, 
p. 1511, 2130 

16.8.1908 Air Quality - Fees for Christmas Tree Wastes and 
Commercial Film Production Open Burning, p. 2054 

16.10.239 and other rules - Minimum Performance Requirements 
for Local Health Authorities, p. 1797 

16.10.1001 Annual Jail Inspections, p. 2041 
16.10.1311 Swimming Pool Inspections Indication of What 

Constitutes a Pull Facility Inspection and a critical 
Point Inspection of a Public Bathing Place or 
Swimming Pool, p. 1513, 1998 

16 .14. 501 and other rules - Solid Wasta - Municipal Solid Waate 
Management, p. 2083, 2672 

16 .14, 502 and othar rules - Solid Waste - Municipal Solid Waste 
Management, p. 2203, 2784 

16.20.202 and other rules - Drinking Water - Setting Standards 
for Public Drinking Water that Incorporate Federal 
Requirements for Phase II and V Contaminants and Lead 
and Copper, p. 1362, 2131 

16.20.603 and other rules - water Quality - Surface Water 
Quality Standard&, p. 2737, 827, 2136 

16.:10.1003 and other rules - Water Quality Ground Water 
Quality Standards - Mixing Zonae - Water Quality 
Nondegradation, p. 244, 846, 2136 

16.:14.104 and other rules - Children's Spacial Health Service& 
Standards for the Children's Special Health 

Sarvicee Program, p. 1340, 1836 
16.28.202 and other rules - Communicable Diseases - Reportable 

Diaeases, p. 623, 1295 
16.28.1005 Tuberculosis Control Requirements for School a and Day 

Care Facilities, p. 1652, 2305 
16.28.1005 Tuberculosis Control Requh·ementa for School a and Day 

Care Facilitiaa, p. 2721 
16.30. 801 and other rulaa Blllargency Medical Services 

Reporting of Bxposure to Infectious Diseases, p. 
1251, 1704 

16.30.801 and other rules - Bmergeacy Aaendment - Reporting of 
Bxposura to Infectious Diseases, p. 415 

16.32.110 Health Planning Certificate of Need Required 
Findings and Criteria, p. 639, 1296 

16.32,356 and other rules -Adult Day Care - Licensure of Adult 
Day Care Cantara, p. 1:155, 1838 

16.32.373 and other rules Standards for Licensure of 
Hospices, p. 631 

16.32. 380 and other rules Personal Care Licenaure of 
Personal Care Pacilitiaa, p. 1342, 2306 

16.44.10:1 and other rulea- Hazardoua.waatea- Hazardous Waste 
Management, p. 2330, :1952 

16.44.303 and other rules Solid and Hazardous Waste 
Hazardous Waste Management - Use of Uaed Oil aa a 
Dust Suppressant, p. 556 

16.45.1:101 and other rulea Underground Storage Tanke 
Underground Storage Tank Installer and Inapector 
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Licenaing Tank Permit• Tank Inapectione 
Inapecto~ Licenaing Peea, p. 1221 
Tank Releaae Compeneation Boa~d) 
and othe~ rulea - Conaultant Labo~ Claeaificationa, 
p. 2206, 2678 

TJ!.ANSPORTATIQN, papa~tmept of, Title 18 

18.7.302 

18.8.101 

and othe~ rulea - lloto~i•t Information Signa, p. 137, 
674 
and othe~ rule• - lloto~ Ca~~i•~ Service• (Porme~ly 
•a~o•• Vehicle Weight•), p. 2875, 1148 

CORftiCTIQNS AND BQK&H SIIYICIS. Depa~tglot of. Title 20 

(Boa~d of 
20.25.101 

Pa~donal 
and othe~ rulee - Reviaion of Rule• of the Boa~d of 
Pa~dona - Alii Title 20, Suhchapt•~• 3 tuough 11, 
p. 2495, 168 

JVSTICI, Depa~tgapt of, Title 23 

I Iaauance of Seaaonal Comme~oial D~ive~· • Licenae, 
p. 1610, 169 

I-VI and othe~ rule• - Rulea of the Pi~• P~evention and 
Inveatigation Bureau Deacribing the Reviaion of 
Licenaure lequi~.aente for Peraone Selling, 
Inetalling or Servicing Pi~• P~otection lquipaent -
Other P~ovieiona Dealing with Pi~• Safety, p. 1855, 
2953, 3025 

I-VII Regional Youth Detention Servicee, p. 2886, 579 
I-XI and other rulea - Inatituting P~ooedu~•• for the 

Revocation o~ Suepeneion of the Certification of 
Peace Office~• and Othe~ Public Safety Office~• -
P~oceduree for Peace Officer Standa~d• and Training, 
p. 893, 1U9 

23.5.101 State Adoption of Pede~al Baza~doua Hate~iala 
Regulatione, p. 1469, 141, 578 

23.15.102 and othe~ rulee C~i .. Victima Compenaation, 
p. 1381, 1999 

23.16.101 and other rulea Regulating Public Gambling, 
p. 1974, 2786, 3025 

LABOR AMP IHPtlSDY. Depar!:Jgnt Qf• Titll at 

I-IV 

I-IX 

I-XI 
I-XIX 

Implementation of lducation-baead Safety Prog~illll8 for 
Wo~k•~•' Compeneation Purpoeea, p. 257, 1156 
G~oupe of Buain••• lntitie• Joining Together fo~ the 
PUrcbaee of Work•~•' Compeneation Inaurance, p. 9, 
681 
Wo~kere• Companaation Data Baee Syetem, p. 1949 
and other rule• - Cla~ for Unpaid and Underpaid 
Wagee - Calculation of Penaltiee, p. 367, 1152 
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I-XX 

(Worker&' 
24.5.301 

24.5.322 

24 .11. 202 

24.16.9007 
24.26.202 

24.29.101 

24.29.1402 

24.29.1409 

24.29.1416 

24.29.1504 

24.29.1513 
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Certification of Managed Care Organi~ationa for 
Worker&' Compenaation, p. 2890, 420 

Compenaation Judge) 
and. other rulea - Procedural Rules of the Court, 
p. 2747. 27 
and other rulea - Procedural Rules of the Court, 
p. 248, 675 
and. other rules - Unemployment Insurance Benefit 
Bligibility, p. 2056 
Montana'& Prevailing Wage Rata, p. 912, 1705 
and other rule& - Rule• of Procedure before the Board 
of Peraonnel Appeal• - Labor-Managament Relations and 
Grievances, p. 2339, 3026 
Organizational Rule for the Former Division of 
Worker&' Compensation, p. 2351 
Liability for Workers for Medical Bxpenaea for 
Workers• Compenaation Purpose& - Payment of Medical 
Claims, p. 1870, 2801 
Travel Bxpenae Reiabura_.nta for Workers' 
Compenaation Purpoaea, p. 1872, 2804 
Applicability of Rules and Statutes in Workers• 
Compenaation Mattera Applicability of Date of 
Injury, Date of Service, p. 143, 679 
and other rule& - Selection of Treating Phyaician for 
worker&' Compenaation Purpoaea, p. 1878, 2809 
and other rulea Utilization and Medical Faa 
Schedule• for Worker&' Compenaation Mattera, p. 146, 
680 

STA%1 LAMPS. Dwpartm.nt of. Title 26 

I 

I 

I-XXV 

26.3.180 

26.3.180 

26.3.186 

26.4.201 
26.4.301 

Rental Rates for Grazing Leases and Licenses - Rental 
Rates for Cabinaite Lease& Pees for Genara1 
Recreational Uae Licenae, p. 2496, 34 
Aaaea .. ent of Fire Protaction Faaa for Private Lands 
Under Direct State Fire Protection, p. 1881, 35 
and other rule& - Regulation of Hard Rock Mining or 
Bxploration, p. 1956 
and other rule& - Recreational Uae of State Lands, 
p. 641, 1844 
and other rulea - Recreational Use of State Lands -
Poating of State Landa to Prevent Trespass, p. 1471, 
2536, 33 
and other rulea Authorizing and Regulating 
Bnrollment of State Lands in Block Management Areaa, 
p. 1071, 2002 
and other rule& - Opencut M-ining Act, p. 914, 1871 
and other rule& - Regulation of Strip and Underground 
Mining for Coal and Uranium, p. 2064 

NATURAL RISOURCBS AND CQNSBRVATION. Department of, Title 36 

I Reject, Modify or Condition Permit Applications in 
the Willow Creek Baain, p. 1809 
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I-VI HoriEontal Wells and Bnhanced Recovery Tax 
Incentives, p. 9~5, 1875 

36.12.202 and other rules Water Right Contested Case 
Hearings, p. ~086, 307 

36.16.102 and other rules - Water Reaarvations, p. 26~, 1~97 
36.17.101 and other rules - Renewable Resource Grant and Loan 

Program, p, 2498, 3040 

PUBLIC SIRVICI RIQULATIQN. Dapartptnt of, Title 38 

I 

I-V 

38.2.3909 
38.3.201 

38.3.702 

38.3.2504 

38.4.801 

38.5.~202 

38.5.3345 

Adoption by Reference of the 1993 ldition of the 
National llectrical Safety Code, p. ~606, 3042 
lxcluaion from Motor Carrier Regulation for 
Tranaportation Incidental to a Principal Business, 
P• 18 
Stenographic Recording and Transcripts, p. 929, ~010 
and other rules Registration of Intrastate, 
Interstate and Poreign Motor Carrier• to Implement 
New Pederal Requir-ta on Single State 
Ragiatration, p. 275, 964 
Class I Motor carriers - Motor Carrier• AuthoriEed to 
Tranaport Loga, p. 2370, 2966 
and other rule• - Tariff Pee - Tariff Symbola, All 
Relating to Motor Carriera, p. 14, 965 
and other rule• - Rear-Bnd Telamatry Sy•t- for 
Traina, p. 2602, 3041 
and other rule - Paderal Pipeline Safety Regulations, 
p. 2604, 3043 
unauthoriEed Changes of Telephone CuatOlllera' Primary 
lnteraxchange Carrier (PIC), p. 2368, 3044 

BIVINUJ. Depart.tnt of. Title t2 

I 

I-ll 
I-II 

I-VIII 
4~.11.301 

42.11.301 
42.12.103 

42.12.128 
4~.15.308 
4~.16.104 

42.17.105 

42.19.401 
42.20.137 

4<!.20.161 

Tax Information Provided to the Department of 
Revenue, p. 1192, 2811 
Limited Liability Ca.paniea, p. 931, 17~1 
lxemptiona Involving Ownership and Use Teat• for 
Property, p. 2212, ~968 
Regulation of Cigarette Marketing, p. 375, 1453, 1722 
and other rules - Agency Pranchiae Agreements for the 
Liquor Division, p. 2097 
Opening a New Liquor Store, p. 1475, 2418 
and other rules - Liquor Licenses and Per~~~ita, 
p. 2003, 2423 
Catering lndoraement, p. 2094 
Adjusted Gross Income, p. 657, 17~0 
Net Operating Loaa Carryback, p. 1657, 2352 
and other rule& - Old Pund Liability Tax, p. 2612, 
3045 
Low Income Property Tax Reduction, p. 2398, 2967 
and other rules Valuation of Real Property, 
p. 2633, 3048 
and other rules Poreat Land Classification, 
p. 2392, 2970 
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42.20.303 

42.21.106 
42.21.162 
42.22.101 

42.22.1311 

42.23.606 

-2467-

and other rulea - Mining Clai.. and Real Property 
Valuea, p. 2625, 3060 
and other rulea - Peraonal Property, p. 2373, 2972 
Peraonal Property Taxation Datea, p. 2907, 685 
and other rulea Centrally Aaaeaaed Property, 
p. 2608, 3061 
and other rule - Induatrial Trend Tablea, p. 2658, 
3062 
and other rulea - Batimated Tax Payments, p. 1659, 
2353 

42.25.1201 and other rule• - Horizontal Walla, p. 1663, 2354 
42.31.402 Telephone&, p. 2107, 2685 
42.35.211 and other rulea - Inheritance Tax, p. 2109, 2817 

SICBITAIX or STATI, Title 44 

I-III Voter Information Pamphlet rormat, p. 2665, 3064 
1,2,419 Schedule Dataa for riling, Ca.piling, Printer Pickup 

and Publication of the Montana Adainiatrative 
Regiater, p. 2667, 3063 

(Comaiaaioner of Political Practicea) 
44.10.331 Lt.itationa on Receipt• from Political Committees to 

Legialative Candidatea, p. 659 

SOCIAL NIP RIBABILITATIOH SIRYICIS, Deoart!Unt of, Title 46 

I 

I- Ill: 

I-X 

46.10.108 

46.10. 304A. 

46.10.314 
46.10.403 

46.10.403 

46.10.403 

46.10.404 
46.10.410 

·46.10.803 
46.12.204 
46.12.501 

46.12.503 

46.12.507 
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and other rule - Contractor Allotment• for co .. unity 
Block Oranta, p. 933, 1725 
Child Support lnforcement Suapenaion of Licenses 
Proceaa, p. 1386, 2011 
and other rulea - Revi.w and Modification of Support 
Ordara, p. 1392, 2011 
and other rulea - AlDC and rood Stamp Monthly 
Reporting Requirementa, p. 1271 
and other rulea - AlDC Unemployed Parent, p. 2505, 
3065 
and other rulea - Tranaitional Child Care, p. 1400 
ArDC Standard• and Payment bounta Concerning Shared 
Living Arrang ... nta, p. 1264, 1726 · 
AlDC Incame Standard• and Pay..nt Amounts, p. 1090, 
1728 
Revision of AlDC Standard• Concerning Shared Living 
Arrangement&, p. 278 
Title IV-A Day Care for Children, p, 2910, 312 
At-Riak Child Care Servicea, p. 2114, 2686 
and other rules - AFDC JOBS Program, p. 1515, 2356 
Medicaid Requirements for Co-Paymenta, p. 286, 686 
and other rulea - Mid-Laval Practitioners, p, 2994, 
313 
and other rules - Medicaid Coverage and Reilllbursement 
of Inpatient and Outpatient Hoapital Services, 
p. 1076, 1732 
and other rulea - Medicaid Coverage and Reimbursement 
of Ambulance Services, p. 2218, 2819 
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46.ll.510 and other rulee Swing-bed Hoepital Services, 
p. 2508, 3069 

46.12.571 Ambulatory Surgical Centers, p. 949 
46.12. 590 and other rules - Medicaid Coverage and Reimbursement 

of Residential Treatment Servicee, p. 1111, 1744 
46.12.702 Medicaid OUtpatient Druge, p. 1525 
46. ll. 802 and other nJles - Medicaid Coverage and Reimbursement 

of Wheelchair• and Wheelchair Accessories, p. 1811 
46.12. 1107 and other rules - Medicaid Coverage of Services 

Provided to Recipients Age 65 and Over in 
Institutions for Mental Diseases, p. 936, 1591, 1878 

46.12.1222 and other rules - Medicaid Coverage and Reimbursement 
of Nursing Pacility Services, p. 1096, 1881 

46.12.3002 Deteraination of Bligibility for Medicaid Disability 
Aid, p. 2758, 36 

46.12.3803 Medically Needy IncQa& Standards, p. 1109, 1750 
46.13.303 and other rules Low-Inca.. Bnergy Assistance 

Program, p. 1983 
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