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The Montana Adminigtrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains
state agencies’ proposed new, amended or repealed rules; the
rationale for the change; date and address of public hearing;
and where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists any
changes made since the proposed stage. The interpretation
section contains the attorney general’'s opinions and state
declaratory rulings. Special notices and tables are inserted at
the back of each register.
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BEFORE THE DEPARTMENT OF AGRICULTURE
OF THE STATE OF MONTANA

In the matter of the proposed) NOTICE OF PROPOSED AMENDMENT

amendment of ARM 4.4.312 ) OF ARM 4.4.312 RELATING TO
) THE PROCESS OF PAYMENT FOR
LOSSES

NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons:

1. On September 24, 1994 the Department of
Agriculture proposes to amend ARM 4.4.312 pertaining to the
process of payment for losses.

2. The rule as proposed to be amended reads as
follows: (New matter underlined, deleted matter interlined)

4.4,2312 PROCESS OF PAYMENT FOR LOSSES (1) Any losses
occurring under the-peliey policies issued for this
application shall be payable
warrants

logs as follows: any-amount-ewing fer—ourrept—eordelinguent
astate—hail—insuranee—shall be—deduoted—£rom—onre-halfthe

AUTH: 80-2-201, MCA IMP: 80-2-244, MCA
REASON:

The Montana State Hail Board held its annual meeting
January 24, 1994. At this meeting the Hail Board instructed
department personnel to clarify rule 4.4.312 concerning loss
payment to policy holders. The Board felt that the rule as
it existed was too vague and desired a more specific method

of payment.

MAR Notice No. 4-14-69 16-8/25/94
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3. Intereated persons may present their data, views,
or arguments either orally or in writing to the Montana
State Board of Hail Insurance, P.0.Box 200201, Helena, MT
59620, no later than September 22, 1994.

4. If a person who is directly affected by the
proposed amendment wishes to express his data, views and
arguments orally or in writing at a public hearing, he must
make written request for a hearing and submit this request
along with any written comments he has to Ralph Peck,
Administrator, Agricultural Development Division,
Ag/Livestock Building, P.0.Box 200201, Helena, MT 59620, no
later than September 22, 1994.

5. If the agency receives requests for a public
hearing on the proposed amendmant from either 10% or 25,
whichever is less, of the persons who are directly affected
by the proposed amerdment; from the Administrative Code
Committee of the legislature, from a governmental agency or
subdivision or from any assoclation having no less than 25
members who will be directly affected, a hearing will be
held at a later date. Notice of the hearing will be
published in the Montana Administrative Register and mailed
to all interested persons.

Giacomettd, Director
ENT OF AGRICULTURE

Certified to the Secretary of State Office August 15, 1994

16-8/25/94 MAR Notice No. 4-14-69
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BEFORE THE BOARD OF NURSING
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING
amendment of a rule pertaining ) ON THE PROPOSED AMENDMENT
to fees } OF 8.32.425 FEES

TO: All Interested Pergons:

1. On September 14, 1994, at 9:00 a.m., a public hearing
will be held in the Profeasional and Occupational Licensing
Bureau conference room, Arcade Building, Lower Level, 111 N.
.Jackson, Helena, Montana, to consider the proposed amendment
of the above-stated rule.

2. The proposed amendment will read as follows: (new
matter underlined, deleted matter interlined)

"§.32,425 FEES (1) The fee for licensure (RN or LPN)
by examination (NCLEX) is $3% 70, payable at the time the
application is submitted. This fee is retained by the board
if the application is withdrawn.

(2) The fee for repeating the examination (NCLEX) for RN
or LPN will be $53% 70.

(3) The fee for licensure (RN or LPN) by endorsement is
$35 7Q, payable at the time the application is submitted.
This fee is retained by the board if the application is
withdrawn.

(4) The application fee for specialty area recognition
shall be $25 50, and a fee of $%8 25 for each annual renewal
thereafter.

(S) The license (RN or LPN) renewal fee is $26 40 per
year.

(6) The fee to reactivate a license (RN or LPN) ia $26

(7) The fee for late renewal of a license is double the
regular renewal fee.
(8) The prescriptive authority application fee is $66

(9) The renewal fee for prescriptive authority is $50.

(10) The verification fee iz $36 25.

(11) The fee for a duplicate renewal certificate is
$10."

Auth: Sec. 37-8-202, MCA; IMP, Sec. 37-1-134, 37-8-202,
MCA

The proposed fee increases are necessary to
reflect changes in the Board of Nursing's functions. The
Nurses Assistance Program has been implemented; an
investigator has been hired; and other new programs have been
implemented. The Board operated on reserve funda for Fiscal
Year 1994 to decrease the fund balance. The budget
expenditures for Fiscal Year 1995 are projected to be
$602,508. Income under the current fee schedule would be

MAR Notice No. 8-32-36 l6-8/25/94
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$314,800. The fee increase is projected to generate revenue
of $730,175, which amount would cover the expenditures for
Fiscal Year 1995. It is necessary to replace money spent from
the reserve fund. This increase should fund the Board's
program through Fiscal Year 1997.

3. Interested persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views or argumente may also be submitted to the Board of
Nursing, 111 North Jackson, P.O. Box 200513, Helena, Montana
59620-0513, to be received no later than 5:00 p.m., September
22, 1994.

4. Lance Melton, attorney, has been designated to
preside over and conduct this hearing.

BOARD OF NURSING
NANCY HEYER, CHAIRMAN

. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

%a ‘ %1 :

ANNIE M. BARTOS, RULE REVIEWER

BY:

Certified to the Secretary of State, August 15, 1994.
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BEFORE THE BOARD OF OUTFITTERS
DEPARTMENT OF COMMERCE
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING
amendment of rules pertaining ) ON THE PROPOSED AMENDMENT
to fees and misconduct ) OF 8.39.518 FEES and

) 8.39.708 MISCONDUCT

TO: All Interested Persong:

1. On September 15, 1994, at 9:00 a.m., a public hearing
will be held in the Professional and Occupational Licensing
Bureau conference room, Arcade Building, Lower Level, 111 N.
Jackson, Helena, Montana, to consider the proposed amendment
of the above-stated rules.

2. The proposed amendments will read as follows: (new
matter underlined, deleted matter interlined)

" . P N
(1) Fees for outfitters,
operations plan, and professional guides shall be as follows:

(a) new outfitter license

(i) application processing............. $ 56 300
(ii) examipation............... . 0000, 56 100
(1ii) investigation...................... 5 300
(iv) annual license.................. ... +66 200
(b) amendment to outfitter license

(i) application processing............. 56 75

(ii) examination............. ... ... ... 58 15

(c) renewal of outfitter license

(1) annual licenge............c........ 166 150
(ii) late renewal penalty............... 56 300
(iii) inactive status...........-........ 306 150
(4) new operations plan

(i) review and processing.............. F5 125
(ii) equipment inspection............... 280 300
(e) amendment to operations plan

(1) review and processing.............. 75 100
(ii) equipment inspection............... 200 300
(£) new professional guide license

(i) procesuing. ....... ..ot 25 75

(2) New applicants for an outfitter license shall
include, with application for license, payment in the amount
of $375 900 (this does not include fees related to operation
plan), which shall be nonrefundable, except:

(a) an applicant failing to meet the qualifications to
take the examination shall be refunded the entire amount less
the application processing fee; and,

(b) an applicant failing to pass the examination shall
be refunded the entire amount less the application processing
fee and the examination fee.

(3) Applicants for amendment to license shall include,
with application for amendment, payment in the amount of $369

MAR Notice No. 8-39-10 1l6-8/25/94
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150, $56 75 of which shall be refunded if examination is not
necessary for the amendment.

(4) Applicants for amendment to operations plan shall
include, with application for amendment, payment in the amount
of $295 400, $206 300 of which shall be refunded if inspection
of equipment 18 not necessary for the amendment.

(5} Operations plans submitted for approval by the board
requiring no inspection, such as in the case of an outfitter
presently licensed submitting an operations plan to comply
with this chapter, shall be accompanied by the review and
processing fee only.

(6) Minor amendments to license or operations plan, not
involving change to type of license or operation or area of
operation, shall not require a fee."

Auth: Sec. 37-47-201, MCA; IMP, Sec. 37-1-134, 37-47-
306, MCA

8.39,708 MISCONDUCT Misconduct, for purposes of
defining subsection (9) of 37-47-341, MCA, is determined by
the board to mean conduct of either a licensed outfitter or
licensed professional guide which fails to conform to the
accepted standards of the outfitting and guiding profession
and which could jeopardize the health, safety and welfare of
the public, and shall include the following:

(1) any violation of ARM 8.39.701 through 8.39.707;

(2} fallure to account, in records submitted to the
board with the outfitter's renewal application, for every
client certified under the get aside license as provided in
87-2-511, MCA;

(3) failure to cooperate with a board-authorized
investigation;

(4) resorting to fraud, misrepresentation or deceit in
taking the licensing examination, or in
or obtaining a
license;

(5) aiding, abetting, assisting, or hiring an individual
to violate or circumvent any of the laws relating to licensure
under Title 37, chapter 47, MCA;

(6) acting beyond the scope of activities for which the
individual is licensed;

{(7) having hunting or fishing privileges suspended,
revoked, placed on probation, or voluntarily surrendered in
the state of Montana, or any other jurisdiction;

(8) having a license to act as an outfitter or guide
denied, suspended, revoked, placed on probation, or
voluntarily surrendered in another jurisdiction;

{9) pleading guilty to or having been found guilty of a
crime involving fraud, deceit, theft, or other deception;

(10) violation of a disciplinary order of the board;

{11) failure to properly license a guide in accordance
with ARM 8.39.505=;

{12) providing or offering to provide services ag an
outfitter or gquide witheut a current, active license to do go,
whether before obtaining a licenge, or during a time when the
license has not been repewed;

{13) taking or attempting to take a game .animal or fish

16-8/25/94 MAR Notice No. B8-39-10
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REASON; The proposed fee increases are necessary to
meet the existing budget of the Board. Since 1993, the Board
has added an executive director, and has increased
investigations and enforcement of the outfitting industry and
of illegal outfitting. The Board operated on reserve funds
for Fiscal Year 1994 to decrease its fund balance. The budget
expenditures for Fiscal Year 1995 are projected to be
$320,000. Income under the current fee schedule would be
$306,151. The fee increase is necessary to generate
sufficient revenue to continue Board operations through the
end of the fiscal year.

The proposed additions to the misconduct rule
are necessary to further identify actions that could result in
disciplinary action against a licensed outfitter or guide, or
denial of a license to a prospective licensee. This rule is
being further developed to follow the intent of the
legislature in granting the Board the authority to define
misconduct by rule.

3. Interested persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to the Board of
outfitters, 111 North Jackson, P.Q. Box 200513, Helena,
Montana 59620-0513, to be received no later than 5:00 p.m.,
September 22, 199%4.

4. Lance Melton, attorney, has been designated to
preside over and conduct this hearing.

BOARD OF OUTFITTERS
0. KURT HUGHES, CHAIRMAN

BY: Z;LL40 7 hfu/é-

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

A ;
ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, August 15, 1994.
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BEFORE THE DEPARTMENT OF
FAMILY SERVICES OF THE
STATE OF MONTANA

In the matter of the amendment
of Rules 11.12.413 and
11.12.416, the repeal of Rule
11.12.417 and the adoption of
Rules I, II, Irt, IV, and V,
Vi, VII, and VIII pertaining
to medical hecessity
requirements of therapeutic
youth group homes.

NOTICE OF PROPOSED AMENDMENT
OF RULES 11.12.413 AND
11.12.416, THE REPEAL OF
RULE 11.14.417, AND THE
ADOPTION OF RULES I, 1II,
111, Iv, vV, VI, VII AND VIII
PERTAINING TO MEDICAL
NECESSITY REQUIREMENTS OF
THERAPEUTIC YOUTH GROUP
HOMES

NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons

1. On October 13, 1994, the Department of Family Services
proposes to amend ARM 11.12.413 and 11.12.416, repeal ARM
11.12.417, and adopt Rules 1, II, IXII, IV, V, VI, VII and VIII
pertaining to medical necessity requirements of therapeutic youth
group homes.

2. The rules as proposed to be amended and adopted read as
follows:

11.12.413 YOUTH GROUP HOME, STAFF (1) through (5) remain
the same.

(6) Moderate level therapeutic youth group home providers
nmust meet additional minimum staffing reguirements to provide a
therapeutic environment and treatment interventions identified in
the child’s indjividual treatment plan

ag.get out in [Rule II] jin
as follows for the purpose of

(a) Child/ataff ratio must be no more than 4:1 each day for
a 15 hour period beginning at, or between, 7:00 a.m. and 7:30
a.m., (or beginning at or between some other reasonable morning
half-hour which is approximately 15 hours prior to the bedtime of
the children), when children are in care.

{b) cChild/awake staff ratio must be no more than 8:1 each
night for a nine hour period beginning no earlier than 15 hours
from the time day-time staffing of 4:1 is initiated.

16-8/25/94 MAR Notice No. 11-69
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) Familv th ) . ; tioall
agaryr

te)r——Eaoh—LEE-—ahall—be—responsible for no-more—than—i6
ehildrenr

(7) Campus based level therapeutic youth group home
providers must meet additional minimum staffing requirements to
provide a therapeutic environment and treatment interventions
identified in the child’s individual treatment plan

as set out jn
as follows for the

(a) child/staff ratio must be no more than 4:1 each day for
a 15 hour period beginning at, or between, 7:00 a.m. and 7:30
a.m., (or beginning at or between some other reasonable morning
half-hour which is approximately 15 hours prior to the bedtime of
the children), when children are in care.

(b) Child/awake staff ratio must be no more than 8:1 each
night for a nine hour period beginning no earlier than 15 hours
from the time day-time staffing of 4:1 is initiated.

MAR Notice No. 11-69 16~8/25/94
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(8) Intensive level therapeutic youth group home providers
must meet additional minimum staffing requirements to provide a
therapeutic environment and treatment interventions identified in
the child’s individual treatment plan

as follows for the purpose of

(a) Child/staff ratio must be no more than 2:1 each day for
a fifteen hour period beginning at, or between, 7:00 a.m. and 7:30
a.m., (or beginning at or between some other reasonable morning
half-hour which is approximately fifteen hours prior to the bed-
time of the children), when children are in care. )

{b) Child/awake staff ratio must be no more than 4:1 each
night for a nine hour period beginning no earlier than fifteen
hours from the time that day-time staffing of 4:1 is initiated,
when children are in care.

16-8/25/94 MAR Notice No. 11-69
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(1) remains the same.

(2) The case record of each child receiving moderate, campus
based or intensive level therapeutic youth group home services
must contain the £ellewing additional documentation set oqut in
[Rule VIII})+

(1) Moderate, campus based and intensive level
therapeutic youth group home services must be ordered by a
licensed physician, a licensed clinical psychologist, a licensed
master level social worker (MSW), or a licensed professional
counselor (LPC), and must be authorized by the department.

(a) Providers of moderate level therapeutic youth group home
services shall accept placement of only those children who meet at
least three of the medical necessity criteria listed in subsection
(2) below.

(b) Providers of campus based level therapeutic youth group
home services shall accept placement of only those children who
meet at least four of the medical necessity criteria listed in
subsection (2) below.

(c) Providers of intensive level therapeutic¢ youth group home
services shall accept placement of only those children who meet at
least five of the medical necessity criteria listed in subsection
(2) below.

(2) Medical necessity criteria:

(a) The child is at risk of psychiatric hospitalization or
placement in a residential treatment facility licensed by the
department of health and environmental sciences of the state of

Montana.

MAR Notice No. 11-69 16-8/25/94
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(b) The child has been removed from his or her home and has
a mental or emotional disorder, the severity of which impairs his
or her ability to function in a less restrictive environment.

(c) The child exhibits behavior which indicates disturb-
ances of a severe or persistent nature, or is at risk of
developing disturbances due to mental illness or a history of
sexual, physical or emotional trauma.

{(d) The child is currently placed, or has a history of
previous placement(s), at the inpatient psychiatric hospital or a
residential treatment facility licensed by the department of
health and environmental sciences of the state of Montana and
continues to require 24 hour supervision and treatment at a less
restrictive level of care.

. -3 - e

(1) Moderate level
therapeutic youth group homes are subject to the
staffing/treatment requirements of this rule in addition to the
applicable staffing requirements of ARM 11.14.413.

(2) Each program manager shall be responsible for no more
than eight children.

(3) There must be adequate staff to allow the LCS, or the
program manhager who is providing services under the supervision of
a masters or higher level clinician, to conduct the following on
a weekly basis:

(a) two group treatment sessions per child;

(b) one individual treatment session per child;

(c) one treatment team meeting:; and

(d) family therapy when appropriate and medically neces~
sary.

(4) Each ICS shall be responsible for no more than 16
children.

(1) Campus based level
therapeutic youth group homes are subject to the
staffing/treatment requirements of this rule in addition to the
applicable staffing requirements of ARM 11.14.413.

(2) Each program manager shall be responsible for no more
than four children.

(3) There must be adequate staff to allow the ICS, the
program manager and/or professional support staff who provide
services under the supervision of a masters or higher level
clinician, to implement individualized treatment plans developed
by the treatment team. Documentation of individual, group and
family therapy must be completed for each session and be included
in quarterly treatment summaries. Treatment plans shall include,
but are not limited to:

16-8/25/94 MAR Notice No. 11-69
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(a) specific treatment plan objectives and interventions
which are carried out in the treatment environment and documented
by daily charting;

(b) one age-appropriate individual therapy session per week;

4 (c) two age-appropriate group therapy sessions per week;
an

(d) family therapy sessions when appropriate and medically
necessary.

(4) Individualized treatment plans are monitored weekly by
the treatment team which includes but is not limited to, the
directors of c¢linical services, operational services, and
educational services, and the consulting child psychiatrist.

(5) Each ILCS shall be responsible for no more than eight
children.

(6) Each campus based level therapeutic youth group home
shall either employ or contract for a .25 full-time social worker
for each eight children in care. The social worker shall meet the
minimum gualifications of a bachelor’s degree and two years of
related experiance. Under this subsection, .25 full-time social
worker means a social worker working a minimum o©of 10 hours per
week.

(7) Each campus based therapeutic youth group home shall
ejither employ or contract for a .25 full-time c¢linical director
tor each eight children in care. The clinical director shall be
licensed by the Montana board of psychologists., Under this
subsection, .25 full-time clinical director means a c¢linical
director working a minimum of 10 hours per week.

(8) Each campus based level therapeutic youth group home
ghall either employ or contract for a .25 full-time director of
operations for each eight children in care. The director of
operations position is a master’s level position. Under this
subsection, .25 full-~time director of operations means a director
of operations working a minimum of 10 hours per week.

{(9) Each campus based lavel therapeutic youth group home
shall aeither employ or contract for a .20 full-time registered
nurse for each eight children in care. The registered nurse shall
be licensed by the Montana board of nursing. Under this
subsection, .20 full-time registered nurse means a registered
nurse working a minimum of 8 hours per week.

i -3- =3= -2- C
Rule IV, MEDICAL NECESSITY STAFFING - JINTENSIVE LEVEL
(1) Intensive level

therapeutic youth group homes are subject to the
staffing/treatment requirements of this rule in addition to the
applicable staffing requirements of ARM 11.14.413.

(2) Each program manager shall be responsible for no more
than four children.

(3) There must be adequate staff to allow the LCS, or the
program manager who is providing services under the supervision of
a masters or higher level ¢linician, to conduct the following on

a weekly basis:

MAR Notice No. 11-69 16-8/25/94
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(a) three group treatment sessions per child;

{(b) two individual treatment sessions per child:;

(c) two treatment team meetings; and

(d) family therapy when appropriate and medically neces-
sary.

(4) Each ILCS shall be responsible for no more than 12
children.

REQUIREMENTS (1) In addition to the 4 hours of orientation
referenced in ARM 11.12.413 (4), child care staff in a moderate,
campus based or intensive level therapeutic youth group home must
receive 15 hours of initial training, and each year must complete
15 hours of additional in-service training in an area directly
related to their duties. 1Initial and additional training must
include the use of physical and non-physical methods of
controlling children and adolescents to assure protection and
safety of the client and staff.

Rule VI. MEDICAL NECESSITY. ADDITIONAL SERVICES (1) These
rules do not preclude a medicaid eligible youth from receiving
individual therapy services in addition to moderate or intensive
level therapeutic youth group home services when there is
compliance with medicaid requirements and reimbursement.

. o - - -
.

. -3 -P - -

RULE VII. MEDICAL NECESSITY, WELL~CHILD SCREENING AND

CHEMOTHERAPY (1) Each therapeutic youth group home provider
must assure, and provide appropriate documentation that:

(a) all children receiving treatment in the therapeutic
youth group home receive a well-child screening on an annual
basis; and

(b) all children receiving chemotherapy are seen by a
licensed medical doctor at least quarterly or more often as
required by the accepted protocol for the prescribed chemotherapy.

RULE VIII, MEDICAL NECESSITY. ADDITIONAL CASE RECORDS

(1) The case record of each child receiving moderate, campus
bagsed or intensjive level therapeutic youth group home services
must contain the documentation required by this rule in addition
to the documentation required by ARM 11.12.413:

(a) referral form/authorization for services;

(b) medical necessity statement;

16-8/25/94 MAR Notice No. 11-69
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(c) individual treatment plan, signed by the LCS, which
documents the child’s response to treatment (progress or lack of
progress), and the staff’s interaction and involvement with the
client; and

(d) weekly clinical progress notes, reviewed and signed by
the LCS, which summarize the child’s program participation and
psychosocial/behavioral status and functioning.

3. The rule to be repealed,
is on pages 11-590 and 11-

591, ARM.

-3- -3~ -2~ C

4. Those requirements of ARM 11.14.413 and 11.14.416
pertaining primarily to medical necessity of treatment as opposed
to licensing requirements are proposed to be deleted from the
licensing rules. The deleted requirements are proposed to be
adopted into the new rules, Rules II through VIII. Rule
11.12.417, the rule setting out specific medical necessity
requirements for therapeutic youth group homes, is proposed to be
repealed, and its entire text is proposed for adoption in Rule I.

The changes will benefit department workers and providers by
clearly differentiating between licensing and medical necessity
requirements. In addition, the changes will clarify that medical
necessity requirements should be checked pursuant to utilization
review, while the other requirements are more appropriately
addressed in a licensing study.

5. Interested persons may submit their data, views or
arguments to the proposed rules in writing to the Office of
Legal Affairs, Department of Family Services, 48 North Last Chance
Gulch, P.O. Box 8005, Helena, Montana 59604, no later than
Saeptember 23, 1994.

6. If a person who is directly affected by the proposed
rules wishes to express data, views and arguments orally or in
writing at a public hearing, that person must make a written
request for a public hearing and submit such request, along with
any written comments, to the Office of Legal Affairs, Department
of Family Services, 48 North Last Chance Gulch, P.O. Box 8005,
Helena, Montana 59604, no later than September 23, 1994.

7. I1f the Department of Family Services receives requests for
a public hearing on the proposed rules from either 10% or 25,
whichever is less, of those persons who are directliy affected by
the proposed rules, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision, or
from an association having no less than 25 members who are
directly affected, a hearing will be held at a later date. Notice
of the hearing will be published in the Montana Administrative

Register.
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DEPARTMENT OF FAMILY SERVICES

o ke Bhed e _

Hank Hudson, Director

L

n Melcher, Rule Reviewer

Certified to the Secretary of State, August 15, 1994.
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BEFORE THE DEPARTMENT OF
FAMILY SERVICES OF THE
STATE OF MONTANA

In the matter of the adoption
of Rule I pertaining to
counting children considered
to be in day care, and Rule II
pertaining to infant needs of
non-infants, and the amendment
of Rule 11.14.102 pertaining
to defining day care center,
family day care home, and
group day care home.

NOTICE OF PUBLIC HEARING ON
THE PROPOSED ADOPTION OF
RULE 1 PERTAINING TO
COUNTING CHILDREN CONSIDERED
TO BE IN DAY CARE, AND RULE
II PERTAINING TO INFANT
NEEDS OF NON-INFANTS, AND
THE PROPOSEP AMENDMENT OF
RULE 11.14.102 PERTAINING TO
DEFINING DAY CARE CENTER,
FAMILY DAY CARE HOME, AND
GROUP DAY CARE HOME

et et Nt S S Y N i N St "t Y

TO: All Interested Persons.

1, On September 20, 1994, at 1:30 p.m., a public hearing
will be held in the second-floor conference room of the Department
of Family Services, located at 48 North Last Chance Gulch, Helena,
Montana, to consider the adoption of Rule I pertaining to counting
children considered to be in day care, and Rule II pertaining to
infant needs of non-infants, and the amendment of Rule 11.14.102
pertaining to defining day care center, family day care home, and
group day care home.

The department will make reasonable accommodations to allow
participation at the hearing of persons with disabilities. Any
person wishing to request an accommodation should contact Randy
Koutnik, P.O. Box 8005, Helena, Montana 59604, (406) 444-5900, to
advise on what is needed.

2. The rules as proposed to be adopted and amended read as
follows:

Rule 1. COUNTING CHILDREN JN CARE (1) Children of the
provider’s household or children who are present in the home or
facility only when their own parent is also present shall not be
counted in determining whether supplemental parental care is
provided to three or more children.

(2) A provider of supplemental parental care to three or
more children shall be licensed or registered as a day care
facility.

(3) Once it is determined that registration or licensure is
required under this rule, all children (except the provider’s own
children over the age of six) who are present during hours when
supplemental parental care is provided shall be counted for
determining:

(a) whether, among the three types of day care facilities,
the provider must be registered as a family day care home, group
day care home, or licensed as a day care center;

(b) whether the facility is in compliance with applicable
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child:staff ratios;

(c) whether sufficient space is provided; and

(d) whether any other safety, health, or program requirement
or reglistration/licensure restriction requiring counting of
children is affected or violated.

(4) This rule does not apply to persons and facilities
excluded from the definition of day care facility as set out in
ARM 11.14.102 in regard to preschools and blood relatives,

AUTH: Sec. 52-2-704, MCA. IMP: _Sec, 52-2-704; 52-2-731. MCA

REASON: Parental and non-parental care are often combined in a
household or a facility creating confusion on whether registration
or licensure as a day care facility is required. Confusion also
exists on registration requirements among providers of
supplemental parental care for one or two children.

Rule I is intended to clarify these issues, Registration or
licensure is required based on a determination that three children
are receiving "supplemental parental care,” on a "regular basis"
as the terms are defined by ARM 11.14.102. Under the proposed
rule, children of the provider’s household or children who are
only present when their own parent is also present are not counted
for determining the presence of three children receiving
supplemental parental care. This is in accord with the definition
of supplemental care, and with existing practices based on the
definitions of "family day care home," "group day care home," and
"day care center".

After counting children in care and making a determination that
facility registration or licensure is required, children must also
be counted to determine facility-type, space requirements, and
child:staff ratios. Under Rule I, it is intended that all
children, (except the provider’s children over the age of six),
regardless of parental presence, be counted to determine the type
of registration or licensure that must be obtained, how many
children may be present given available space, and the number of
staff persons who must be present.

The department also intends that children who are dropping by to
play at the facility be counted. Therefore, provider’s must use
care in allowing for an increase in numbers as a result of such
children.

The proposal for counting all children (except the provider’s
children over the age of six) is intended to prevent over-
crowding, under-staffing, and other problems connected to
supervision of groups of children. On these issues, the existing
definitional exclusion on counting children of the provider over
the age of six 1is the only applicable exclusion. This
clarification is in accord with existing interpretations from the
facility definitions.

The terms "provider’s children" and "children of the provider’'s
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household" are used inter-changably to indicate that the
provider’s stepchildren or other children who are not birth
children of the provider but who are clearly residing in the
facility under circumstances making them the equivalent of the
provider’s natural children may qualify for the blanket-exclusion.

In the Montana Child Care Act there is also an exclusion fron
facility registration/licensure requirements for child care
situations limited to care for children who are related by blood
or marriage to the provider, (Section 52-2-703(4)(a) & (14)(a),
MCA), and an exclusion for care chiefly for educational purposes
for children at least three years of age. Section 52-2-703(4)((a)
& (4)(b). This rule-making is not intended to make changes on
defining these two types of exclusions. See ARM 11.14.102(1).

- (1) Providers caring
for children who are not infants but whose level of development
requires that they be treated as infants shall provide care to
such children in compliance with the infant-care requirements of
Title 11, chapter 14, subchapter 5 of the Administrative Rules of
Montana.

AUTH: Sec. 52-2-704, MCA. IMP: Sec. 52-2-704; 52-2-731. MCA

REASON: Rule II is proposed to allow for imposition of rules from
subchapter 5 of chapter 14, Title 11 on care of non-infants who
continue to have infant-needs. Currently, the rules in this area
cover care for children only up to the age of 24 months. There
should be more flexibility in determining whether a provider must
treat a child as an infant under the infant-care rules. For
example, many children past of the age of 24 months need
diapering. However, there is no rule specifying that ARM
11.14.502, which covers diapering and toilet training, may be
invoked for care requirements on caring for a child who is not
defined as an "infant" under the rule.

It should be noted that the proposed adoption of Rule IT is not
intended to mean that children past the age of 24 months who have
infant needs are to be counted as infants under the infant:staff
ratio of ARM 11.,14.516.

11.14.102 DEFINITIONS Subsections (1) and (2) remain the
same.

(3) "“Family day care home" means a place in which
supplemental parental care is provided to three to six children,

no more than 3 children under 2 years of age frem—separate
i1 3 basi ineluds ; ) ;

7 unless care is provided
for infante only. For places providing care only for infants,
“family day care home" means a place in which supplemental
parental care is provided for up to 4 infants. No other children
shall be in attendance.

(4) "Day care center" means a place in which supplemental
parental care is provided to 13 or more children on a regular
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basis, ineludingtheproviderie—ewn-ohildren—whoare leso—than—6
yeara—eof-age

(5) "Group day care home" means a place in which
supplemental parental care is provided to 7 to 12 children on a
regular basis

unless care is provided for infanta only.
For places providing care only for infants, "“group day care home"
means a place in which supplemental parental care is provided for
up to 8 infants. No other children shall be in attendance, The
stafff:infant ratio of ARM 11.14.516 appliea to group day care
homes. all—day—eare—faoilities,—ineluding-groupday eare hones

Subsections (6) through (17) remain the same,

REASON: If Rule I is adopted, the provisions in the facility
definitions referencing the provider’s children would be
repetitive. Therefore, they are proposed to be deleted.

The amendments also delete language in the definition of group day
home stating that ARM 11.14.516 applies to all day care
facilities. Family day care homes that are not registered as
infant-only homes may care for only three infants, while the
minimum infant:staff ratio of ARM 11.14.516 is 4:1. Thereforae,
the language of the last sentence of (3) is changed to reference
group homes only.

3. Interested persons may submit their data, views or
arguments to the proposed rules either orally or in writing at
the hearing. Written data, views or arguments may also be
submitted to the Office of Legal Affairs, Department of Family
Services, 48 North Last Chance Gulch, P.0. Box 8005, Helena,
Montana 59604, no later than September 23, 1994.

4. The oOffice of Legal Affairs, Department of Family
Services, has been designated to preside over and conduct the
hearing.

DEPARTMENT OF FAMILY SERVICES

W A

Hank Hudson, Director

Melcher, Rule Reviewer

Cartified to the Secretary State, August 15, 1994,
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BEFORE THE DEPARTMENT OF
FAMILY SERVICES OF THE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF PROPOSED AMENDMENT

of Rule 11.14.103 pertaining ) OF RULE 11.14.103 PERTAINING

to registration and licensing ) TO REGISTRATION AND

of day care facilities. ) LICENSING OF DAY CARE
) FACILITIES

NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons

1. On October 13, 1994, the Department of Family Services
proposes to amend Rule 11.14.103 pertaining to registration and
licensing of day care facilities.

2. The rule as proposed to be amended reads as follows:

[

(1) Any individual may apply for a registration
certificate to operate a family day care home or group day care
home. Any individual, agency or group may apply for a license to
operate a day care center. However, an applicant who has had a
previous day care application denied or who has had a day care
license or registration certificate revoked or suspepnded may not
reapply for licensure or registration within six months of the
denial or revocation. sio voc i

ontes d
hearing officer. Applications may be obtained from any district
office of the department. Subsections (2) - (5) remain the same.
(6) The department, after written notice to the applicant,
licensee or registrant, may deny, suspend, restrict, revoke or
reduce to a provisiona) status a registration certificate or
license upon finding that:
(a) The applicant hag not met the requirements for licensure
or registration set forth in these rules, and
(b) the licensee or registrant has received 3 warnings of
non-compliance with the registration or licensing requirements.
{(¢) However, o immedi if;
(i) upon referral of suspected child abuse or neglect
regarding an operating day care facility, the initial
investigation reveals that there are reasonable grounds to believe
that a child in the facility may be in danger of harm, suspension
or revocation will be immediate; er
enj cce
the provider has made any misrepresentations to
the department, either negligent or intentional, regarding any
information requested on the application form or necessary for
registration or licensing purposes; or )
{iv) the provider, a member of the provider’s household
or staff has been named as the perpetrator in a substantiated

MAR Notice No. 11-71 16-8/25/94



-2394-

report of child abuse or neglect as defined in ARM 11.5.515,
Subsections (7) through (11) remain the same.

H e L . - - s - .

92-2-733, MCA .

3. The department proposes to amend (1) to clarify that
after fair hearing six months must pass prior to consideration of a
new application, This clarification is necessary to end confusjion
on the time period after fair hearing. The department also
proposes amending the rule to allow for immediate suspension or
revocation following a provider’s refusal to allow entry by the
department. The Montana Child Care Act mandates access for
investigations and inspections. Providers denying access may
conceal severe health or safety problems. Therefore, suspension
or revocation should be immediate.

4. Interested persons may submit their data, views or
arguments to the proposed amendment in writing to the Office of
Legal Affairs, Department of Family Services, 48 North Last Chance
Gulch, P.0. Box 8005, Helena, Montana 59604, no later than
September 23, 1994.

5. If a person who is directly affected by the proposed
amendment wishes to express data, views and arguments orally or in
writing at a public hearing, that person must make a written
request for a public hearing and submit such request, along with
any written comments, to the Office of Legal Affairs, Department
of Family Services, 48 North Last Chance Gulch, P.0. Box 8005,
Helena, Montana 59604, no later than September 23, 1994.

6. If the Department of Family Services receives requests for
a public hearing on the proposed amendment from either 10% or 25,
whichever is less, of those persons who are directly affected by
the proposed amendment, from the Administrative Code Committee of
the legislature, from a governmental agency or subdivision, or
from an association having no less than 25 members who are
directly affected, a hearing will be held at a later date. Notice
of the hearing will be published in the Montana Administrative
Register.

DEPARTMENT OF FAMILY SERVICES

Wl AL

ank Hudson, Director

Y7l

n Melcher, Rule Reviewer

Certified to the Secretary of State, August 15, 1994,
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

NOTICE OF PROPOSED
AMENDMENT OF RULE

In the matter of the amendment of )

rule 16.10.101 incorporating )

federal food standards )
) NO PUBLIC HEARING
) CONTEMPLATED

(Food, Drugs & Cosmetics)

To: All Interested Pergons

1. On October 3, 1994, the department proposes to amend
the above-captioned rule, which incorporates by reference the
US Pood & Drug Administration’s food standards.

2. The rule, as proposed to be amended, appears as fol-
lows (new material is underlined; material to be deleted is
interlined) :

16.10,101 FOOD STANDARDS (1) The department adopts by
reference the following federal regulations establishing food
definitions and standards
promulgated by the United States Pederai Food and Drug Adminis-
tration which are found in the corresponding parts of T1t1e 21
of the Code of Federal Regulations (CFR) :

(a)-(g) Remain the same.

{h) General (food for human

consumption) 21 CFR 100 gubpart G

(i)-(m) Remain the same.

(n) Unavoidable contaminants in

food for humwan congumption
and food-packaging material 21 CFR 109

{0) '
—in mapufacturing., packing or
i &1 CFR 110
4e}{p}] Thermally processed low-
acid foods packaged in
hermetically sealed
containers 21 CFR 113
+p)—ECacae—preductp—and—eenfee——————
—tionery 23+—CER—31318
+gr—Emeked—and—emoke—flavered

— g 3 eppaaa

(8) - (x) Remain the same but are renumbered (r)-(w).

4y+{x) Cereal flours and related
£leurs 21 CFR 137

(z)-(ak) Remain the same but are renumbered (y)-(aj).
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{at}—Nenaleoholie bever 2—EPR165
(am) - (at) Remain the same but are renumbered (ak)-{ar).
4au)(ag) Indirect food additives:
adhesiveg_and .
components of coatinag 21 CFR 175
+av)(at) Indirect food additives:
paper and eardbeard paperhoard
components 21 CFR 176
(aw) - (bb) Remain the same but are renumbered (au)-(az).
+»er(ba) Direct food substances
ag generally recognized as safe 21 CFR 184
(bd) - (be) Remain the same but are renumbered (bb)- (bc).
—in—feodadministered—by
—+the Bavivenmental Protee—

leOR-RYERSY HA—ERR—193
(2) Copies of the federal regulations which were adopted
and incorporated by reference under (1) may be obtained., upon
payment of copying costs, from the Food and Consumer Safety
Bureau, Montana Department of Health and Environmental Scienc-

?Bo PO Box 200901, Capitol Station, Helena, Montana 59620-0901, phone:
4 65111 2308

AUTH: 59__31_191 50-31-108, 50-31-201, MCA
IMP: 5633 36%, 50-31-104, 50-31-203, MCA

3. The department is proposing these amendments to the
rule in order to update the federal standards for ensuring the
pafety of food which have been incorporated by reference and
which have not been updated since 1983. The amendment of these
standards will allow the department to more efficiently enforce
the Montana Food, Drug, and Cosmetic Act, and adoption of the
most current natiomally recognized public health standards for
food, i.e., those contained in the updated federal rules, is
necessary to most effectively protect public health.

4. Interested persons may submit their written data,
views, or arguments concerning this amendment to Cynthia
Brooks, Department of Health and Environmental Sciences, Cogs-
well Building, Capitol Station, Helena, Montana 59620, no later
than September 23, 1994.

5. If a party who is directly affected by the proposed
amendments wishes to express his/her data, views, and arguments
orally or in writing at a public hearing, s/he must make writ-
ten request for a hearing and submit this request along with
any written comments s/he has to Cynthia Brooks, Department of
Health and Environmental Sciences, Cogswell Building, Capitol
Station, Helena, Montana 59620, no later than September 23,
1994.

6. If the department receives requests for a public
hearing under Section 2-4-315, MCA, on the proposed amendments,
from either 10% or 25, whichever is less, of the persons who
are directly affected by the proposed amendments; from the Ad-
ministrative Code Committee of the legislature; from a govern-
mental subdivision or agency; or from an association having not
fewer than 25 members who will be directly affected, a hearing

16-8/25/94 MAR Notice No. 16-2-471



-2397~

will be held at a later date. Notice of the hearing will be
published in the Montana Administrative Register. Ten percent
of those persons directly affected has been determined to be in
excess of 25, based on the number of persons manufacturing,
producing, processing, packing, exposing, offering, possessing,
selling, dispensing, giving, supplying, and applying food,
drugs, and/or cosmetics.

. 7 2D

-

- f.» -
ROBERT J. BINSON, Director

Certified to the Secretary of State _jugust 15, 1994 .

Reviewed by:

leanor Parker, DHES Attorney
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BEFORR THR BOARD OF HEALTH AND ENVIRONMENTAL SCIRNCES
OF THE STATE OF MONTANA

In the matter of the adoption of ) NOTICE OF PUBLIC HEARING
new rules I-V establishing ) POR PROPOSED ADOPTION
adminigtrative enforcement ) OF NEW RULES I-V
procedures for the public water )

supply act. )

(Public Water Supply)
To: All Interested Persons

1. On September 16, 1994, at 1:00 or as soon thereafter
as it may be heard, the board will hold a public hearing in
Room C209 of the Cogswell Building, 1400 Broadway, Helena, Mon-
tana, to consider the adoption of the above-captioned rules.

2. The rules, as proposed, appear as follows:

RULE I PURPOSE (1) This subchapter implements 75-6-103,
MCA, which requires rules establishing administrative enforce-
ment procedures and administrative penalties authorized under
the Public Water Supply Act, Title 75, chapter 6, part 1, MCA.
AUTH: 75-6-103, MCA; IMP: 75-6-109, MCA

Unless the context clearly states
otherwise, the following definitions, in addition to those in
75-6-102, MCA, and ARM 16.20.202 apply throughout this subchap-
ter.

(1) "Act" means Title 75, chapter 6, part 1, MCA.

(2) "Class I violation" means a violation of the act or
regulations requiring an immediate action or response by a
person because of the health risk involved. These violations
include, but are not limited to, the following:

(a) failure to act in an emergency situation, including,
but not 1limited to, disease outbreaks, spills, tampering,
treatment facility failures, interruption in service, and natu-
ral disasters;

(b) failure to provide continuous disinfection when con-
tinuous disinfection has been required by the department; and

(c) failure to respond to nitrate, total coliform, tur-
bidity, or MCL violations, including reporting to the depart-
ment, check sampling, implementation of corrective action with-
in twenty-four hours, and public notification.

(3) *"Clasgs II violation" means any violation determined
by the department not to be a Class I violation,

(4) "Congent order" means a legally binding agreement
signed by a person and the director or designee, whereby cor-
rection of recorded violations may be scheduled and penalties
may be established for failure to comply within the time ached-
uled for compliance. Penalties for recorded past violations
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may also be included in the agreement.

(S) "Designee" means an employee of the department who
has been authorized by the director to issue orders under this
subchapter.

(6) "Director" means the director of the department.

(7) "Pees" means the annual assesgsment of fees for public
" water supply systems and fees assessed for the review of plans
and specifications submitted to the department, as provided by
75-6-108, MCA,

(8) "Final order" means an order of the department issued
or in force pursuant to 75-6-109, MCA, the recipient of which
has failed to exercise in timely fashion its right to a hearing
before the board or has waived such right, or has exercised
such right to a hearing, following which the board has issued a
final order either affirming or modifying the department’'s
order .

(9) "Notice of violation" or "NOV" means a notice that a
violation exists and includes an order directing the person to
respond.

(10) "Order* means a written direction to a person to
take an action or series of actions to comply with a provision
of the act or rules implementing the act found at ARM Title 16,
chapter 20, subchapters 2 and 4, within a time established
under the order and may include a penalty assessment. It also
means any consent order issued pursuant to this subchapter.

(11) "Person" ip defined in 75-6-102, MCA, and includes a
certified operator or any authorized agents of or contractors
to any entity defined as a person.

(12) *Warning letter" means a letter notifying a person
that they are in violation of the act, rules implementing the
act, a condition of approval, or an order of the department.
AUTH: 75-6-103, MCA; IMP: 75-6-109, MCA

(1) Administrative
enforcement under this subchapter encourages progressive en-
forcement from an initial enforcement response, such as a writ-
ten or verbal commnication, through optional follow-up or
additional enforcement actions. The department may proceed
with higher levels of enforcement actions, including the imme-
diate imposition of penalties, whenever the violator has not
responded to the initial enforcement response or is not expect-
ed to comply with the initial response, or whenever the viola-
tion is a Class I violation. The initial enforcement action
taken will be determined according to the following:

(a) A Class I violation may be responded to by the isgsu-
ance of a notice of violation (NOV) and order for immediate
corrective action. An NOV and order igsued pursuant to thig
subsection, which includes penalties, must be signed by the
director or designee.

(b) Those violations determined by the department to be
Class II violations require the issuance of a warning letter
prior to the igsuance of any NOV and order or congent order
under this subchapter. Any NOV and order or consent or@er
isgued after failure of the recipient to respond to a warning
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letter may include administrative penalties.

(c) Pailure to comply with the terms of an order or con-
sent order may be followed by an increased administrative pen-
alty assessment or a judicial action for penalties as provided
by law,

(d) Except for Class I violations, the issuance of a
warning letter must precede an imposition of penalties and must
identify violations, require appropriate corrective measures
within a specified time period, and give notice that the viola-
iion may result in the asseasment of administrative penalties

f:

(i) there is a failure to take corrective action within
the time specified in the letter, or

(ii) the same or similar violation occurs within 12 months
of the date of the warning letter,

(2) Orders under this subchapter may include, but are not
limited to, the following requirements or conditions:

(a) that the existing public water supply be repaired or
modified;

(b} that treatment be installed or improved;

(¢) that the source of water supply be changed;

(d) that no additional service connections be made to the
system;

(e) that the water supply system be monitored as required
by ARM Title 16, chapter 20, subchapter 2;

(f) that a report concerning the condition and operation
of the plant, works, system, or water supply required by ARM
16.20.212 be submitted to the department;

(g) that project reports, construction documents, and
construction report forms required by ARM 16.20.401 be submit-
ted to the department;

(h) that corrective measures be implemented to eliminate
a violation or exceedence of an MCL;

(i) that construction cease and that further use of the
public water supply system, public sewage system, or improve-
ments to those pystems be halted until all written approvals or
fees required by statute or rule are obtained;

{j) that activities be conducted to remove a source of
pollution from a place that will cause pollution of a public
water supply system or of state water uged for domestic purpos-
es; and

(k) that public notification be given as specified by
rule or order.

{3) Judicial action may be taken for failure to comply
with any term or condition of an order issued under this sub-
chapter. The judicial action may be criminal or civil.

AUTH: 75-6-103, MCA; IMP: 75-6-109, MCA

RULE IV ADMINISTRATIVE PENALTIES (1) Any imposition of
penalties under this subchapter becomes effective upon issuance
of a final order and due according to a schedule established in
the order. 1If a person submits compelling financial evidence,
the department may, prior to issuing an NOV and order, incorpo-
rate into an order a reagonable payment schedule, taking into
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congideration the person’s ability to pay and allowing consecu-
tive monthly payments for a penalty assessed pursuant to this
rule. The department may charge an additional amount in inter-
est for funds owed to the state of Montana at the interest rate
egtablished by the revenue department.

(2) Penalties imposed against any person under this sub-
chapter will be assessed according to the seriousness of the
violation, the culpability of the person, the size of the sys-
tem, the duration of the violation, the economic benefit of
noncompliance, and the occurrence of the same or similar viola-
tion within a 12 month period, as follows:

(a) Penalty amounts assessed against any person for all
violations, including but not limited to those listed in (b)
below, may not exceed $500 for each day a violation occurred or
continues to occur beyond the date specified for correction in
the order.

(b} Penalty amounts for the following list of violations
may not be less than the amounts specified in Table I below and
may be adjusted upward according to the criteria in (2) above
for the following list of violations:

Table I
Schedule of Minimum Administrative Penalties for Violations of
the Public Water Supply Act. Penalty amounts in U.S. Dollars

VIOLATION 51 82 a3
($) (8) ($)

Acute MCL Violations 25/da 100/da 200/da
FAILURE TO PROVIDR FUBLIC MOTIFICA-
TIOM FOR:
(a) acute MCL Viclations 60/violation 240/violation | 480/violation

plus 60/day plus 240/day plus 480/day
{b) non-acute MCL Viclations 45/violation 180/viclation | 260/viclation

plus 30/day plus 120/day plus 240/day

{e) treatment techniqua violations 45/violation 180 violation | 360/vioclation
plus 30/day plus 120/day plus 240/day

(d) monitoring or reporting viocla- 40/violation 160/violation | 320/viclation
tions plua 20/day Flus 80/day plua 160/day
(s) AO, court order or consent or- 40/violation 160/violation | 320/violation
der plus 20/day plus 80/day plue 160/day
PAILURE TO USR A CERTIFIED OPRRATOR | €0/viclation 240/violation | 480/violation
lus 20/da lus 80/da Jus 160/da

PFAILURRE TO SELF MOMITOR FOR:

(a) nephelometyic turbidity unite 10/day 40/day 80/day
daily

(b) disinfectant residuale daily 10/day 40/day 80/day
{¢) fluoride levels daily 10/day 40/day B0/day

FAILURE TO llllll'.!_’ol [
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{a) coliform bacteria 75/mample + 75/mample + 15/mample +

35/day/sample | 25/day/sample | 25/day/sample §
(b) nitrate or nitrite (each) 75/sample + 75/mample + 75/nauple +

35/day/sample | 25/day/mample | 25/day/sample
FAILURE TO PAY AMNUAL FEE A8 RA- 5/day 20/day 40/day

QUIRED IN ARM 16.20.240

FAILURE TO MAINTAIN RRQUIRED DIS- 25/day 100/day 200/day
TRIBUTION SYBTEN DISIMFECTANT RE-
BIDUAL DAILY

81: Public water system serving 1 - 100 service connections
832: Public water = erving 101 - 1000 service connections
83: Public water system sarving 1001 or mors service connections

(c) Whenever, in Table I above, two penalties are listed,
separated by "plus™ or "+", the first amount is the minimum
penalty for the violation, and the second amount is the minimum
penalty for each day of violation extending beyond the date
specified for compliance in an order igsued by the department.
AUTH: 75-6-103, MCA; IMP: 175-6-109, MCA

RULE V SUSPENDED PENALTIES (1) Prior to issuing an NOV
and order that is to include administrative penalties, the
department director or designee may consider suspending a por-
tion of the administrative penalties when deemed appropriate.
In evaluating the appropriateness of suspended penalties, the
department director or designee shall consider the following
criteria:

(a) timeliness in response to violation;

(b) history of past violations;

(c) cooperative efforts toward compliance;

(d) severity of violation and relative risk to human
health; and

(e) other extenuating circumstances.

(2) Penalties suspended under this provision will be
deemed waived if the violator complies with all provisions of
the administrative order and remains in compliance for a period
of one year from the date of issuance of the administrative
order.

AUTH: 75-6-103, MCA; IMP: 75-6-109, MCA

3. The department is proposing these rules in order to
establish procedures for the administrative enforcement of the
Montana Public Water Supply Act, including the imposition of
administrative penalties. The rules contain winimum penalties
that may be imposed for certain categories of violations under
the Public Water Supply Act and agency procedures for imposing
those penalties. These proposed rules are necessary to respond
to action taken by the 1991 Legislature, which mandated rules
for the administrative enforcement and adminigtrative penalties
authorized by the Public Water Supply Act.

4. Interested persons may submit their data, views, or
arguments concerning the proposed rules, either orally or in
writing, at the hearing. Written data, views, or arguments may
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also be submitted to Yolanda Fitzgimmons, Department of Health
and Environmental Sciences, Cogswell Building, Capitol Station,
Helena, Montana 59620, no later than September 23, 1994.
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BEFORE THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

NOTICE OF PUBLIC
HEARING FOR PROPOSED
REPEAL OF RULES

In the matter of the repeal of )
rules 16.10.501, 16.10.502, and }
16.10.503 regarding bottled }
drinking water and ice regulations )
(Bottled Drinking
Water & Ice)

To: All Interested Persons

1. On September 16, 1994, at 1:00 p.m., the board will
hold a public hearing in Room €209 of the Cogswell Building,
1400 Broadway, Helena, Montana, to consider the repeal of the
above-captioned rules.

2. The rules, as proposed to be repealed, are found on
pagee 16-405 to 16-407 of the Administrative Rules of Montana.

3. The board is proposing to repeal these rules for a
number of reasmons. Firast, the rules were enacted in 1972 and
no authority section was given for their implementation. Upon
reviewing the rules, the board discovered that the implementing
gection, § 75-6-103, MCA, is found in the public water supply
statutes. That implementing section provides that "([t]he board
has general supervision over all state waters which are direct-
ly or indirectly being used by a person for a public water
supply system or domestic purposes or as a source of ice." The
statute then gives the board rulemaking authority over a number
of specific items, all of which relate to public water systems
and none of which directly relate to bottled drinking water and
ice. Based on this language, it appears that the board did not
have specific authority to promulgate these rules. The Depart-
ment of Health and Environmental Sciences has rulemaking au-
thority over bottled drinking water and ice under 50-31-104,
50-31-201, and 50-50-103, MCA. Therefore, the Board has con-
cluded that it is appropriate to repeal the rules it promul-
gated and allow the Department to promulgate updated standards
under its gpecific statutory rulemaking authority.

4. Interested persons may submit their data, views, or
argquments concerning the proposed repéal, in writing, to Yolan-
da Fitzsimmons, Board of Health and Environmental Sciences,
Cogswell Building, Capitel Station, Helena, Montana 59620, and
must submit them in sufficient time so that they are received
no later than September 23, 1994.

5. Will Hutchison has been designated to preside over
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and conduct the hearing.

R.W. GUSTAFSON, Chairman
BOARD OF HEALTH AND
ENVIRONMENTAL SCIENCES

By
% IMYON, Secretary
Certified to the Sectetary of State __August 15, 1994 .

Reviewed by:

Eleanor Parker, S Attorney
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BEFORE THE DEPARTMENT OF JUSTICE
OF THE STATE OF MONTANA

In the matter of the re-adoption, ) NOTICE OF THE
re-amendment, and repeal of rules ) PROPOSED RE-ADOPTION,
regulating public gambling ) RE - AMENDMENT AND REPEAL,

) WITH MINOR CHANGES,

) OF RULES REGULATING

) PUBLIC GAMBLING

NO P
TO: All Interested Persons. UBLIC HEARING CONTEMPLATED

1. On September 26, 1994, the Department of Justice
proposes to re-adopt, re-amend and repeal again certain rules
regulating gambling as specifically shown below. A public
hearing is not necessary because the Department is proposing to
re-adopt, re-amend, and repeal, with only minor changes, the
rules regulating gambling because of a procedural oversight in
not responding to certain comments of the Legislative Council
during a previous rulemaking action described below.

On August 26, 1993 the Department of Justice published a
notice of public hearing on the proposed adoption, amendment,
and repeal of the rules regulating gambling at page 1974 of the
1993 Montana Administrative Register, Issue No. 16 and further,
on September 20, 1993 the Department held a public hearing on
the proposal. On November 15, 1993 the Department of Justice
issued a notice of the adoption, amendment and repeal of the
rules regulating gambling and the notice was published on
November 24, 1993, at page 2786 of the 1993 Montana
Administrative Register, Igsue No. 22. It was at the time of
this adoption that the Department did not address comments on
the rules submitted by the Legislative Council.

2. The proposal relates to provisions concerning
withdrawal of applications; reapplication for licensing; change
of liquor 1license type; change of operator location;
merchandise, prizes and shake-a-day games; transfers of
ownerghip interests in grandfathered locations; poker runs;
sports pools for plg, gerbil and hamster races; distributor’s
licenses; route operator’s licenses; procedure for admission of
hearsay evidence; approval of promotional games of chance,
devices or enterprises; financial incentive definition; and
review of carnival games; general ljicensure procedures; card
game tournaments; record keeping requirements; video gambling
machine wspecifications and record keeping regquirements;
importation of illegal gambling devices; and live keno and bingo
game awards.

3. The previously adopted rules with additional minor
changes proposed in this notice, provide as follows:

23.16.101 PRBFINITIONS As used throughout this subchapter,
the following definitions apply:
(1) through (4) remain the same.

ributori means-a--person—whe+
+a}—-purchases—or—ebtains—frem -a—licensed—manufacturer
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S9636)-+

AUTH:; 523-5-115, MCA IMP: §23-5-115, MCA
RIE I (23.16.105) WITHDRAWAL OF APPLICATICN (1) through (3)

remain as amended in the 1993 ﬁiﬁ Issue 22.

AUTH: §23-5-115, MCA IMP: 8§23-5-115, MCA

23.16.107 GROUNDS FOR DENIAL OF GAMBLING LICENSE, PERMIT
OR _AUTHORIZATION (1) through (1) (k) remain ag amended in the
1993 MAR, Issue 22.

AUTH: §23-5-115, MCA IMP: §23-5-115, §23-5-176 MCA
RLE II (23.16.111) REAPPLICATION RULE (1) remains as amended in

1993 , IBBue .

AUTH: §23-5-115, MCA IMP: §23-5-115, MCA

(1) through {(10) remain as amended
in 1993 MAR, Ipsue 22.
AUTH: §23-5-115, MCA IMP: §§23-5-118, 23-5-176, MCA

(1)

through (5) remain as amended in 1993 MAR, Issue 22.
AUTH: §23-5-115, MCA IMP: §§23-5-118, 23-5-176, MCA
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LICENSE (1) through (9) (a) (ii) remain as amended in 1993 MAR,
Issue 22.
(9)(a)(111) personal history statement, form (10) ag that
for the person
designated to act in the capac1ty of a receiver or trustee;
(iv) authorlzatlon to disclose form hat
filed in the name of the
receivership, trust or estate; and
(9) (a) (v) through (b) remain as amended in 1993 MAR, Issue 22.
AUTH : §23-5-115, MCA IMP: §§23-5-118, 23-5-176, MCA

(1) through (6) remain as
amended in 1993 MAR, Issue 22.
AUTH: §23-5-115, MCA IMP: §§23-5-118, 23-5-176, MCA

(1) through (2) remain as amended in 1993 MAR, Issue 22.
AUTH: §23-5-115, MCA IMP: §23-5-115, MCA

(1) through (2)
remain as amended in 1993 MAR, Igsue 22,
AUTH: §23-5-115, MCA IMP: §23-5-117, MCA

o - H ND o
(1) remains as amended in 1993 MAR, Issue 22
AUTH: §23-5-115, MCA IMP: §23-5-160, MCA

R A4NIN
(1) and (2) remain

as amended in 1993 MAR, Issue 22,
AUTH: §23-5-115, MCA IMP: §§23-5-306, 23-5-611, MCA

(1) through (3) remain as
amended in 1993 MAR, Issue 22.
AUTH: §23-5-115, MCA IMP:  §23-5-318, MCA

(1) through (10) remain
as amended in 1993 MAR, Issue 22.
AUTH: §23-5-115, MCA IMP: §§23-5-311, 23-5-317, MCA

23.16.1200 = DEFINITIONS As used throughout this
subchapter, the following definitions apply:

(1) through (19) remain as amended in 1993 MAR, Issue 22.
AUTH: §23-5-115, MCA IMP: §23-5-115, MCA

(1)  through
(6) remain as amended in 1993 MAR, Issue 22,
AUTH: §23-5-115, MCA IMP: §23-5-311, MCA
7 P PI
GERBIL OR HAMSTER RACES (1)
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must be conducted in
accordance with 23-5.501 through 512, MCA and ARM 23.16.1701
through 1706.

licensee gopducting such a_ gports pogl must comply with
additional health or safety measures as may be required by the
county board of health or local law enforcement officials in
which the premiges are located.

by—§33—5--502,-MCA-
AUTH: §23-5-115, MCA IMP: §23-5-502, MCA

23.16,1716 SPORTS TAB.CARD MANUFACTURER LICENSE
(1) through (4) remain as amended in 1993 MAR, Iassue 22.
AUTH: §23-5-115, MCA IMP: §823-5-115, 23-5-502,
§23-5-503, MCA

0 D MA R T3 REMENY
INVENTORIES (1) through (3) remain as amended in 1993 MAR
Issue 22.

AUTH: §23-5-115, MCA IMP: §23-5-502, MCA

(1) through (17) remain as amended
in 1993 MAR, Issue 22.
AUTH: §23-5-115, MCA IMP: §§23-5-602, 23-5-603, 23-5-607,
23-5-609, 23-5-610, 23-5-612, MCA

(1) through (5) remain
as amended in 1993 MAR, Issue 22.
AUTH: §23-5-115, MCA IMP: §§23-5-603, 23-5-605, 23-5-611,
23-5-612, MCA

(1) through
(6) remain as amended in 1993 MAR, Issue 22.
AUTH: §23-5-115, MCA IMP: §§23-5-115, 23-5-605,
23-5-610, MCA

(1) through (5)

remain as amended in 1993 MAR, Issue 22.
AUTH: §23-5-115, MCA IMP: §§23-5-115, 23-5-605,
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23-5-610, MCA

23.16,190)  GENERAL SPECIFICATIONS OF VIDEQO GAMBLING
. MACHINES (1) through (3) remain as amended in 1993 MAR, Issue
-2

AUTH: §23-5-115, MCA IMP: §§23-5-136, 23-5-602
23-5-606, 23-5-609,
23-5-621, MCA

! (1) through (3)
remain as amended in 1993 MAR, Issue 22.

Justicer
AUTH: §23-5-115, MCA IMP: §23-5-128, MCA

’ (1) through
(3) remain as amended in 1993 MAR, Issue 22.

AUTH: §23-5-115, MCA IMP: §23-5-129, MCA

NUFACTURER £
(1) through (4) remain as amended in 1993 MAR xssue 22,
§23-5-115, MCA IMP: §8§23-5-605, 23-5-625, MCA

ACH ER M
(1) through (3) remain as amended in 1993 MAR, Issue 22.
AUTH: §23-5-115, MCA IMP: §§23-5-115, 23-5-605,
23-5-625, 23-5-626, MCA

£3,16.1918 VIDEO GAMBLING MACHINES TESTING FEES
(1) through (3) remain as amended in 1993 MAR, Iasue 22.

AUTH: §23-5-115, MCA IMP: §23-5-631, MCA
2141§¢1225._____EQSSBﬂaIQN___QE___HNLIQBNSEIL__MAQHLNEEL__EX
FACTURE RLISTRIBUTX i ERA R R i

SERVICE (1) remaina as amended in 1993 MAR Issue 22

AUTH: §23-5-115, MCA IMP: 5523 5-603, 23-5-605,
23-5-616, MCA
2jA1ﬁLl221__—A2BRQ!aLhgE_!IDBQhQAMELINGMJuEquE&_ANDLQR
[ EPROVE! O _GAME \ NE A B

(1) through (4) remain as amended in 1993 MAR, Issue 22.
AUTH: §23-5-115, MCA IMP: §23-5-605, 23-5%-606,
23-5-631, MCA

£3,16,1940 VIDEO GAMBLING MACHINES - TRADE SHOWS
(1) through (3) remain as amended in 1993 MAR, Issue 22.
AUTH: §23-5-115, MCA IMP: §23-5-621, MCA
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23.16,2004 IMPORTATION OF ILLEGAL GAMBLING DEVICES
(1) through (3) remain as amended in 1993 MAR, Issue 22.
AUTH: §23-5-115, MCA IMP: §23-5-152, MCA

(1) through (14) remain as amended
in 1993 MAR, Issue 22.
AUTH: §23-5-115, MCA IMP;: §23-5-409, MCA

(1) through (2) remain as amended in 1993 MAR Issue 22
AUTH: B8ec, 23-5-115, MCA IMP: 523 5-412, MCA

RULE IRE
EVIDENCE (1) remains as amended in 1993 MAR Issue 22.
AUTH: §23-5-115, MCA IMP: §23-5-138, MCA

(1) through (4) remain
as amended in 1993 MAR, Issue 22.
AUTH: §23-5-115, MCA IMP: $§23-5-112, MCA

(1) through (2) remain as amended in
1993 MAR, lassue 22.
AUTH: §23-5-115, MCA IMP: §23-5-164, MCA

(1) through
(5) remain as amended in 1993 MAR, Issue 22.
AUTH: §23-5-115, MCA IMP: §23-6-104, MCA

4, ARM 23.16.1808 (deemed invalid by the
Administrative Code Comnittee without sepecific astatutory
authorization) is proposed to be repealed.

5. The Department received writtemn comments on the
proposed adoption, amendment and repeal of these rules conducted
during the fall of 1993, and more particularly described in
paragraph one above, from the Montana Legislative Council staff
on behalf of the Administrative Code Committee. These comments
were not addressed at the time of final adoption, amendment and
repeal of the rules. The Department is, therefore, engaging in
this effort to re-adopt, re-amend and repeal again the rules so
that the Administrative Code committee comments can be
addressed.

The Committee first commented on the language of the
proposed definitions of *distributor,* "gift enterprise" and
"route operator." The comment pointed out that these
definitions at times unnecessarily repeated statutory language
and at other times 1left out portions of the statutory
definitions. As each of the terms are defined in statute, the
Department is now removing them, as well as the definition of
"manufacturer,* which is also found in statute, from 23.16.101.
The definition of "gift enterprise" was not adopted in the
previous rulemaking effort.

The Committee’s next comment concerned subsections (4) and
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(5) of 23.16.103, which were not seen as relating to the
implemented statute. Subsection (5) was not adopted in the
previous rulemaking effort and subsection (4) of 23.16.103 is
being removed here.

The next comment from the Committee reflects its concern
with 23.16.117(9) (a) (1ii1) and (iv) and the lack of specificity
regarding the requirements for the personal history statement
and the authorization to disclose form. These forms have
previously been adopted in ARM 23.16.102 and a
reference to that rule is now proposed to be added to  ARM
23.16.117 to address the Committee's concern.

The language adopted last fall in ARM
23.16.117(8) regarding ownership interesta arising from
foreclogure on a contract for deed or other instrument of
transfer next concerned the Committee. It suggested that the
rule language did not anticipate foreclosure by a mortgagee.
The rule, however, was specifically intended not to cover
foreclosures by a mortgagee but only those by a former owner of
the licenged operation and, then, only if the foreclosure takes
place within five years of the original transfer or within half
the term of the contract. Because of this intent, the
Department does not propose to amend the existing language.

The Committee pointed out that proposed new Rule III (now
ARM 23.16.125) is questionably authorized by MONT.
CODE ANN. § 23-5-115. The Department believes that the language
in the statute authorizing it to adopt rules to implement the
gambling code and to provide licensing procedures supports the
adoption of ARM 23.16.125 and, therefore, proposes
no change here to that rule.

The Committee’s next comment identified an error in c¢iting
the statute implemented by new Rule VII (now ARM
23.16.1001). This minor change ie included in this proposal.

New Rule VIII (now ARM 23.16.1709) concerned
the Committee due to repetition of statutory language,
inaccurate use of statutory language and questionable statutory

authority. The rule is being extensively revised here to
address each of these comments.
New Rules IX and X (now ARM 23.16,1914 and

1915) each include a subsection requiring gambling licensee’s to
comply with all laws and rules of the Department. The Committee
commented that this language appeared superfluous, The
Department agrees and is here proposing the removal of the
language.

Finally, the Committee was critical of the reasonable
necessity statements found in paragraph (5) (k) and (1) of the
original rulemaking proposal published on August 26, 1993. The
proper justification for those rules is as follows. Amendments
to 23.16.1901 were necessary because if video gambling machine
keys are not kept on the operator’'s premise, inspectors
conducting unannounced inspections cannot have ready access to
the interior of the machines, which ia critical to the conduct
of a proper machine inspection. Amendments to 23.16.1918,
increasing the Department’s laboratory machine testing fees from
$40 per hour to $50 per hour, were necessary so that the
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Department’s costs of providing this sgervice are covered by the
fees assessed. This fee has not been raised since 1987 and the
current fee does not cover the Department’s cost of providing
the service. These rule amendments are not reflected by this
action but were completed in the adoption on November 24, 1993.

6. Interested persons may present written data, views, or
arguments to Janet Jespup, Administrator, Gambling Control
Division, 2687 Airport Road, Helena, Montana, 59620, no later
than September 22, 1994.

7. If the agency receives requests for a public hearing
on this proposed re-adoption, re-amendment and repeal from
either 10 percent or 25, whichever is less, of the persons who
are directly affected by the proposed amendments, from the
Administrative Code Committee of the Legislature, from a
governmental gubdivision or agency, or from an association
having not less than 25 members who will be directly affected,
a hearing will be held at a later date. Notice of the hearing
will be published in the Montana Administrative Register. Ten
percent of those persons directly affected has been determined
to be approximately 225 persons based on the fact that
approximately 2,257 persons are currently licensed by the state
of Montana to operate public gambling operations, manufacture
gambling equipment or provide g ng equipment for use by the
publie.

J

puty Att ey General
Rule Reviewer

ey General

Certified to the Secretary of State August £5 , 1994.
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BEFORE THE DEPARTMENT OF STATE LANDS
AND BOARD OF LAND COMMISSIONERS
OF THE STATE OF MONTANA

In the matter of adoption of new
Rule I and amendment of ARM
26.4.301, 26.4.1001, 26.4.1002,
26.4.1005, 26.4.1006, 26.4.1007,

)

) NOTICE OF PROPOSED

)
26.4.1009, 26.4.1011, and )

)

)

)

ADOPTION AND
AMENDMENT

NO PUBLIC HEARING
CONTEMPLATED

26.4.1014, pertaining to the
regulation of prospecting for coal
and uranjum.

TO: All Interested Persons

1. On October 17, 1994, the Board of Land Commissioners
and Department of State Lands propose to adopt new Rule I and
amend ARM 26.4.301, 26.4.1001, 26.4.1002, 26.4.1005, 26.4.1006,
26.4.1007, 26.4.1009, 26.4.1011, and 26.4.1014, pertaining to
prospecting for coal and uranium.

2. The rules as proposed to be amended provide as follows:

26.4.301 DEFINITIONS The following definitions apply to
all terms used in the Strip and Underground Mine Reclamation Act
and sub-chapters 3 through 13 of this chapter:

(1) through (112) remain the same.

(113) "

{e) other similar activities.

Sections (113) through (135) remain the same but are
renumbered (114) through (136).
(AUTH: Sec. 82-4-205, MCA; IMP: Sec. 82-4-226, MCA.)

DPL I CARION-REQULREMENT (1
A pcruon who 1ntend- to prospect for coal or uranium on land not

included in a valid strip or underqround mining permit must
obtain a proapectinq pernit from the department 11__;hg

{2) An application for a prospecting permit must be made
on forms provided by the department and must be accompanied by
the following information:

3 (a) the name, address, and telephone number of the
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applicant and, if applicable, the rapresentative of the
applicant who will be present at and be responsible for the
prospecting;

b} documentation that the proposed exploration
program would not adversely affect any area possessing special,
axceptional, critical, or unique characteristics as defined in
82-4-227, MCA. The applicant shall promptly report the exis-
tence of such characteristics if in the course of prospecting ha
becomes awvare of them;

43 (¢} identification of any seignifiesnt historical,
archaeological, and ewdturel gthpological values
in the area to be affected

and possible witigating
measures to be exercised should any of those values be
sncountered;

<4 [d) a narrative description of the significant fish
and wildlife species and habitats in the general area of
operations, including rare and endangered species and critical
habitats, as listed by the U.S. fish and wildlife service and
other appropriate agencies, and written documentation from
appropriate management agencies that the proposed prospecting
activity will not adversely affect such species;

45} {¢)} documentation that habitats of unique or unusually
high value to fish and wildlife would not be disturbed;

46y (f) a narrative description of the local topographic
and geologic formationa, scenic values, and vegetation in the
area to be affected;

{g) a prospecting map that meets the following
reguirements:

The map wust be of sufficient size and scalae to
adequately show all areas to be prospected. Standard United
States geological survey topographic quadrangle maps =muat be
used as base maps, if available;

) (ii) Whenever prospacting by test hole is proposed,
the maps must include proposed locations of test holes.
Specific locations for initial exploratjon shall be shown by
quarter section, section, township, and range. New road
construction for drill rig or seismic equipment access must be
clearly indicated on the maps. Permanent roads, and roads that
are to ba abandoned, must be identified;

4o+ (111} Each map must contain:

) (A} proposed excavations or test outse

shown by
location and size;

{B) locations of streams, lakes, stockwater ponds,
wells, and springs that are known or readily discoverable
proximate to prospecting operations:

the—route—taken roads and access routeg eo-each

) inl location of occupied dwellings and pipelines;
) {(E) a description and location of historic,
topographic, cultural and drainage features;
{F) the location of habitat of species described in
ssckien (4d) above; and
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4vii} (G} the name, address, and phone number of surface
owners and surface lessees of the land affected;
{H) a certification in the same form required in
ARM 26.4.305(2) (b)~;
{h) a narrative description of the exploration program
including at a minimunm:
a description of the proposed method of
exploration;
11 the typa of equipment to be used in the
exploration;
the size, depth, and number and location by
legal description, of proposed drill holes (refer to map
location), the depth(s) of any known subsurface groundwater
occurring above the deepest projected depth of the exploration
operation, the drilling medium used (air, water, mud, etc.), and
the method of containing drilling fluids;
44y a description of the plugging procedures and
materials used to comply with the provisions of ARM 26.4.1005

(3);

a discussion of preventive and corrective measures
that will be taken to guard against or correct water pollution
problems that may develop with streams, lakes, stockwater ponds,
wells or springs, and other measures proposed to be followed to
protect the environment from adverse impacts;

+#) (vi) a plan showing earth moving proposed for roads,
disposal pits, and drill sites in compliance with ARM 26.4.1006
{2) and 26.4.1009; and

<9 a drill hole marking technique that provides
durable markers and that will allow the department to locate the
drill hole for bond release inspection purposes;

499 {i) the mineral or minerals to be prospected;

426} (1) the source of the applicant’s legal right to
prospect for the mineral or minerals on the land affected by the
permit, including a listing of all surface and subsurface estate
owners. The listing must include the current mailing address
and phone numbers of sach party affected;

an aestimated timetable for conducting and
completing each phase of exploration and reclamation;
the measures to be taken to comply with the
performance standards of this sub-chapter; and
<333} (m) the proposed postdisturbance land use.
A_progpe N9 _Derm BE pa

subchapter except [Rule I,
(AUTH: Sec. 82-4~205, MCA; IMP: Sec. 82-4-226, MCA.)

26.4.1002 INFORMATION AND MONTHLY REPORTS (1) Whenever
the department must investigate possible environmental damage or
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complaints which may occur as a direct result of proapecting
activities conducted bv_means of driiling, the

progpector shall furnish sufficient information to the
department to facilitate such investigation. Such information
must include, but is not limited to,

tindings, geophysical and lithological logs and related data.

(2) A wmonthly report must be submitted for sach successive
30 day period no later than the 15th of the following month,
provided, however, that monthly reports need not be submitted
for 30 day periods of inactivity. Reports must include, but are
not limited to, the following information:

(a) the legal description (to nearest 10 acres) of aeach
bore and core hole drilled, and drill hole identification
numbers;

(b) wpdated maps showing bore and core hole locations and
identification numbers, as well as drill hole additions, dele-
tions or relocations;

(c) the date each hole was drilled, logged, and abandoned;

(d) total depth and diameter of each hole drilled;

{(e) trade name and amount of abandonment material used on
each drilled hole;

(£)

49) resulta of additional mud, cement, er concrete gor

tests reguired by the departwent (i.e., gel

strength, fluid loss or water-chemical analyses, etc.) couplated
for each hole drilled and abandoned

) (g) depths of all encountered water-bearing zones tor
each hole drillaed, including all artesian conditions;

5 (h) depth of all lost circulation zones;

{i) a detailad report of all prospecting holes
converted to water or monitor wells including:

(1) water-bearing zone developed (depth, formation name,
lithology);

(ii) type of material used to case, grout, seal and cap
each well;

(1ii) casing aiameter; and

(iv) anticipated plans for the well;

4x%tugappod location of any surface disturbance such as
road, disposal pit, or mud pit construction;

41{gggapp¢d location of areas seaded or othervise
reclaimed; and

{m)})janticipated location of activity in next reporting
period.

(3) Transfer of a prospecting permit must meet the same
requirements as for a transfer of mining permit in ARM
26.4.412(1) and (2).

(AUTH: Sec. 82-4-205, MCA; IMP: Sec. 82-4-226, MCA.)

(1) Prospecting operations must be

conducted to completely avoid:
(a) dagradation or dimlnution of any existing or potential

water supply; and
(b) adverse impacts to existing or potential wmining
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operations. All prospecting holes must be abandoned in
accordance with the following provisions unless the hole has
been tranaferred as a water well in compliance with ARM 26.4.647
or unless a delay is approved by the department.

(2) The eperater prospector shall use appropriate
techniques to:

(a) prevent the escape of water, oil, or gas from all
drill holes;

(b) prevent contamination of all surface and ground
waters, and prevent interaquifer mixing;

(c) prevent aquifer contamination by surface drainage; and

(d) reclaim all surface impacts and prevent subsidence
that may result from prospecting related activities.

(3) Unless alternative procedures are approved or required
by the department, the permittee prospector shall use the
following reclamation techniques:

(a) Cuttings must be spread over the earth’s surface to a
depth less than one-half inch or be removed to an approved
disposal pit. cCuttings must not be placed in the hole. Proper
s0i)l salvage and reclamation techniques consistent with ARM
26.4.501 and 26.4.701 through 26.4.703 must be used at the
disposal pit;

(b) Whenever a cased drill hole is not transferred to the
affected landowner as a water well, the casing must be cut off
at the surface on rangeland and 2 feet below the surface on
cropland or pastureland;

(c) Promptly after exploration on a site is completed, and
unless otherwise approved by the department, all drill holes
must be abandoned in accordance with the following:

(1) Whenever circulation is lost to the formation or
artesian conditions are encountered, a homogeneous cement
minture grout must be slurried into the hole from the bottom te
the—surface-onrangeland,—or to within 2 feet of the surface and
topsoil placed in the remaining 2 feet—en—erepland—er—pasture—
Tand—and-en—eother—lands

(i1) whenever ciréulation is not lost, a hemegeneous—fluid
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(4) If excavations, artificially flat areas, or embank-
ments are created for or during prospecting, they must be
prowptly returned to approximate original contour after they are
no longer needed for prospecting.

(AUTH: Sec. 82-4-205, MCA; IMP: Sec. 82-4-226, MCA.)
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26.4.1006 ROADS AH2.9IHEB.*B?Nﬁkﬁﬂ;AI{QH.EASIL{IIEE (1)
The pessittee progpector shall limit vehicular travel on other

than established graded and surfaced roads to the minimum that
is necessary to conduct the exploration. Travel must be
confined to graded and surfaced roads during periods when
excessive damage to vegetation or erosion of the land surface
could result.

(2) Any new roads or other transportation facilities
constructed for prospecting activities must meet the
requirements of ARM 26.4.601 through 26+4+603%

(3) Existing roads and transportation facilities may be
used for exploration in accordance with the following:

(a) All applicable federal, state, and local requirements
must be met.

(b) Whenever the road is significantly altered, including,
but not limited to, change of grade, widening, or change of
route, or if use of the road contributes additional suspended
solids to streamflow or runoff, ARM 26.4.1009 applies to all
arsas of the road that are altered or that result in additional
contributions.

(c) Whenever the road or other transportation facility is

, the design,
construction, alteration, and maintenance, angd reclamation of
the road must meet the appropriate requirements of ARM 26.4.601
through 26+4-667 26.4,608 and 609(2).

roade—used-duringexploration—mist—be-reelaimedeithers
+a—to—a—ovondition—equal—to—ar phetter than—thatwhich

etisted prior—to—the—auperation-astivities,—or
4H)—to—the-eenditionrequired for pemanent-roads—under ARM

2641601 —ehrough—26v4607r
(AUTH: Sec. 82-4-205, MCA; IMP: Sec. 82-4-226, MCA.)
26.4.1007  GRADING, SOIL  SALVAGE, STORAGE. AND

(1) Excavations, artificially flat areas, or embankmepts
that are created during prospecting must be returned to the
approximate original contour promptly after the features are no
longer needed for prespecting.

{2) A)l soil handling must be conducted in compliance with
ARM 26.4.701 through 26.4.703. Prior to any surface
digturbance, all soil suitable for reclamation use must be
salvaged and stored in an area that will be undisturbed and not
subject to excessive wind or water erosion. Exceptions may be
granted if the operator demonstrates that the site-specific
disturbance would be insignificant and that soil loss,
contamination, or impairment of gquality would not occur.
Immediately upon cessation of operations, the soil must be
replaced with the surface left in a roughened condition in such
a manner that the disturbed area blends smoothly with the
adjacent undisturbed land surface.

(AUTH: Sec. 82-4-205, MCA; IMP: Sec. 82-4-226, MCA.)
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{1) With the exception of small and
temporary diversions of overland flow of water around new roads,
drill pads, test pits, and support facilities, no ephemeral,
intermittent, or perennial stream may be diverted.
that {2} Overland flow of water must be diverted in a manner

at: ’
41> (a) prevents erosion;
to the extent possible, using the best technology

currently available, prevents additional contributions of sus-
pended golids to streamflow or runoff; and

3 (] complies with
and 636 and all other applicable state or federal requirements.
(AUTH: Sec, 82-4-205, MCA; IMP: Sec. 82-4-226, MCA.)

26.4.1011  HYDROLOGIC BALANCE (1) Prospacting must be
conducted to minimize disturbance of the prevailing hydrologic
balance
26.4.638 throuygh 26,4,651 and must include appropriate sediment
control measures, such as those listed in ARM 26.4.638 or
sedimentation ponds that comply with the requirements of ARM
26.4.639. The department may specify additional measures,

(AUTH: Sec. 82-4-205, MCA; IMP: Sec. 82-4-226, MCA.)

AND A AL _PERFORM E ANDA
(1) In additjon to all the other performance standards set
forth in ARM 26.4.1005 through 26.4.1012, prospecting test pits
mugt also comply with the following reguirements:

(a) Test pits or other excavations must be located out of
stream channels (dry or flowing) unless otherwise approved by
the department.

(b) Applications, permits, bonds, exploration activities,
and related procedures, and reclamation relating to test pits or
sxcavations that are to produce test shipments of minerals, must
comply with the applicabls provisions of sub-chapters 3 and 5
through 30 9 and ARM 26.4.1101 through 26.4.1138 unless

(2) An application for a coal éest pit prospecting permit
must contain i

why a demongtration that the test pit extraction
for development of a mining operation for

method is necessary

and that the minerals are being extracted for
testing purposes only;
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(3) An application for a test pit must include a time
table for the sampling and reclamation activities.

(4) Sub-chapter 4 is applicable to test pit prospecting
pernit applications and permits.

(AUTH: Sec. 82-4-205, MCA; IMP: Sec. 82-4-226, MCA.)
3. The rule proposed to be adopted provides as follows:

(1) A person who
conducts a prospecting operation outside an area designated
unsuitable for coal mining pursuant to 82-4-227 or 82-4-228,
MCA, and that is not conducted for the purpose of determining
the location, quality or guantity of a natural wmineral deposit,
must, before conducting the prospecting operations, file with
the department a notice of intent to prospect that meets the
ragquirements of (2) or (3). A notice of intent to prospect is
effective for one year after it is filed. If prospecting
activities described in a notice are not conducted within the
year, they may be incorporated by reference in a subsequent
notice of intent to prospect.

(2) A notice of intent for prospecting activities that
will not substantially disturb, as defined in ARM 26.4.301, the
natural land surface nust contain the following:

(a) information required in ARM 26.4.1001(2)(a) through
(h), and (2)(k) through (m);

(b) sufficient additional information to demonstrate to
the department’s satisfaction that the prospecting activity will
not substantially disturb the natural land surface.

(3) A notice of intent to prospect for prospecting
operations that will substantially disturb, as defined in ARM
26.4.301, the natural land surface, must contain the following:

(a) information required in ARM 26.4.1001 (2)(a) through
(h), and (2) (k) through (mw);

(b) a statement that information required in ARM 26.4.1002
(1) and (2) will be provided;

() a statement that exploration activities will be
conducted in compliance with the requirements of ARM 26.4.1004
through 26.4.1013 and sufficient information to demonstrate to

16-8/25/94 MAR Notice No. 26-2-75



=-2423-

the department’s satisfaction that the performance standards of
these rules will be mat.

(4) Within 30 days of receipt of a notice of intent to
prospect pursuant to (2) or (3), the department shall notify the
person who filed the notice whether the notice meets the
requirements of (2) or (3).

(5) Each person who conducts prospacting which
substantially disturbs the natural land surface shall, while in
the exploration area, have available to the department for
review upon request a copy of the notice of intent to prospect.

(6) All provisions of this subchapter, except ARM
26.4.1001(1), (2)(1) and (3J), (3), (4), and (5), 26.4.1003,
26.4.1014, 26.4.1016, and 26.4.1017, apply to a prospecting
operation for which a permit is not required pursuant to ARM
26.4.1001.

(AUTH: Sec, 82-4-205, 82-4-226, MCA; IMP: Sec. 82-4-226, MCA.)

4. This rulemaking is being proposed for several reasons.
First, the 1993 Montana Legislature amended Sections B82-4-
203(26) and 82-4-226, MCA. The amendment to 82-4-226, MCA,
requires the agency to adopt content requirements for notices of
intent to prospect. Amendments to that statute and 82-4-
203(26), MCA, also require other amendments to conform the
existing rulea to the statute as amended. Naw Rule I and the
amendments to ARM 26.4.301, 26.4.1001(1) and (5) and
26.4.1002(1) are proposed to make the necessary changes.

Second, 30 USC 1253 provides that, in order to have
authority to regulate coal exploration, a state must have
adopted statutes and rules that are as effective as the federal
Surface Mining Control and Reclamation Act and the regulations
adopted pursuant to that Act by the Office of Surface Mining
Reclamation and Enforcement (0SM) of tha United States
Department of the Interior. Thirty CFR, Part 732, requiresa that
a state modify its statute and rules to comply with any
amendments made to federal law or regulations. OSM has notified
the Department that it must make a number of changes to its
prospecting rules. To comply with this directive, the agency is
proposing the changes to ARM 26.4.1001(2)(c) and (g), (4),
26.4.1006(2) and (3), 26.4.1007, 26.4.1009, 26.4.1011
(references to 26.4.631 through 649 and 26.4.638 through 649),
and 26.4.1014.

Third, the agency is proposing the amendments to reporting
requirements in ARM 26.4.1002(2) and the drill hole plugging
procedures in ARM 26.4.1005 for several reasons. The require-
ments in the language that has been replaced are not sufficient
to comply with sections (1) and (2) of the rule and do not re-
quire state-of-the-art plugging in accordance with recent
advancements in technology. 1In addition, the current language
in (3)(c)(ii) (C) cannot be complied with using conventional
drilling and abandonment equipment.

Fourth, the agency has amended ARM 26.4.1011 to require
prospacting oparations to comply with ARM 26.4.650 and 26.4.651.
While compliance with these rules has not been mandated by the
Office of Surface Mining, it is, in the opinion of the Depart-
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ment, necessary to ensure that stream sedimentation is avoided.

Finally, some changes are made for completeness, clarifica-
tion, correction of misspellings and typographical errors, and
elimination of redundancies. These changes are made in ARM
26.4.1001(2) (¢) ("technological® and “cultural® to "ethnologi-
cal®) and (3), 26.4.1002(1) ("statigraphic" to "stratigraphic")
and (3), 26.4.1005(2) and (3), and 26.4.1006(1) and (4).

5. 1Interested parties may submit their data, views, or
arguments concerning the proposed new rules and amendments, in
writing, to Bonnie Lovelace, Chief, Coal and Uranium Bureau,
Department of State Lands, PO Box 201601, Helena, MT 59620-1601.
To guarantee consideration, comments must be received or
postmarked no later than September 26, 1994.

6. If a person who is directly affected by the proposed
adoption or amendment wishes to express his or her data, views,
or arguments orally or in writing at a public hearing, he or she
must make written request for hearing and submit this request
along with any written comments to Bonnie Lovelace, Chief, Coal
and Uranium Bureau, Department of State Lands, PO Box 201601,
Helena, MT 59620-1601. A written request for hearing must be
received no later than September 26, 1994.

7. If the agency receives request for public hearing on
the proposed adoption or amendment, from either 10 percent or
25, whichever is less, of the persons who are directly affectad
by the proposed action; from the Administrative Code Committea
of the legislature; from a governmental subdivision or agency;
or from an association having not less than 25 members who will
be directly affected, a hearing will be held at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be one person based on fewer
than 10 active coal or uranium prospectors in Montana.

Reviewed by:

Jo% F. North thur R. Clineh
Chlef Legal Counsel Commissioner

Certified to the Secretary of State August 15, 1994.
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BEFORE THE COMMISSIONER
OF POLITICAL PRACTICES
OF THE
STATE OF MONTANA

In the matter of the amendment) NOTICE OF PROPOSED AMENDMENT
of Rule 44.12.107 pertaining ) OF RULE 44.12.107 PERTAINING
to waiver of registration fees) TO WAIVER OF REGISTRATION FEES
of state government employees ) OF STATE GOVERNMENT EMPLOYEES
who register as lobbyists ) WHO REGISTER AS LOBBYISTS

NO PUBLIC HEARING CONTEMPLATED
TO: All Interested Persons

1. On September 26, 1994, the Commissioner of Political
Practices proposes to amend Rule 44.12.107 that pertains to the
waiver of registration fees of state government employees who
register as lobbyists.

2. The rule is proposed to be amended as follows:

44.12.107 STATE _ GOVERNMENT EMPLOYEES--WAXVER---6F
REGISTRATION PRRE {1) State government employees whose
lobbying activities are covered by the Act and these rules are
required to register as lobbyists in the usual manner, Fhe-$3i0
fea-meneioned- i n-section- 5—7-1.03- - MOAT- will- be- walved -for--such
empleyeent

AUTH: Section 5-7-111, MCA
IMP: Section 5-7-103, MCA
3. Rationale: The proposed amendment is needed to

conform the rule to the mandate of section 5-7-103, MCA, as
amended in the November 1993 Special Leglislative Session,
requiring that each lobbyist registering with the Commissioner
of Political Practices must pay a reglstration fee of $50.
(Prior to this amendment, the registration fee was $10 and
payment of the fee had been waived for state government
employees who registered as lobbyists for state agencies.)

4. Interested parties may submit their data, views or
arguments concerning the proposed amendment in writing to the
Commissioner of Political Practices, P. O. Box 202401, Helena,
MT 59620, no later than September 22, 1994.

5. If any person who is directly affected by this
proposed amendment wishes to express data, views and arguments
orally or in writing at a public hearing, then the person must
make written request for a public hearing and submit this
request, along with any written comments, to the Commissioner of
Political Practices, P. O. Box 202401, Helena, MT 59620, no
later than September 22, 1994.
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L If the agency receives requests for a public hearing
on the proposed amendment from either 10 percent or 25,
whichever is fewer, of the persons who are directly affected by
the proposed action; from the Administrative Code Committee of
the legislature; from a governmental subdivision or agency; or
from an association having not fewer than 25 members who will be
directly affected, a hearing will be scheduled at a later date.
Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly
affected has been determined to be 30 persons based on 304 state
government employees who registered as lobbyists in 1993,

. Commi&sioner of Political Practices
GARTH JACOBSON ED ARGENBRIGHT, Ed.D.

Certified to the Secretary of State August 8, 1994.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rule 46.12.2002
pertaining to medicaid
coverage of abortion
services in cases of rapes or
incest

NOTICE OF PUBLIC HEARING ON
THE PROPOSED AMENDMENT OF RULE
46.12.2002 PERTAINING TO
MEDICAID COVERAGR OF

ABORTION SERVICES IN CASES

OF RAPE OR INCEST

TO: All Interested Persons

1. On September 16, 1994, at 9:00 a.m., a public hearing
will be held in the auditorium of the Social and Rehabilitation
Services Building, 111 Sanders, Helena, Montana to consider the
proposad amendment of rule 46.12.2002 pertaining to medicaid
coverage of abortion services in cases of rape or incest.

The Departmant of Social and Rehabilitation Services will
make reasonable accommodations for persons with disabilitias who
wish to participate in this public hearing. If you request an
accommodation, contact the departmant no later than 5:00 p.m. on
Septembar 9, 1994, to advise us of the nature of the accommoda-
tion that you need. Providing an interpreter for the deat or
hearing impaired may require more time. Pleass contact Dawn
Sliva, P.O. Box 4210, Helena, NT 59604-4210; telephone (406)444-
5622; FAX (406)444-1970.

2. The rule as proposed to be amended provides as
follows:

Subsections
(1) through (1) (s) (i) remains the same.

AUTH: Sec. 51-2-201 and 5)-§-11J MCMA
INP: Sec. 53-2-201, 53-6-101, 53-6-211, 53-6-113 and 53-
6-141 MCA
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3. The propossed amendments are necessary to implement
medicaild coverage of abortions in cases of pregnancy resulting
from acts of rape or incest., The current rule limits medicaiad
coverage of abortions to cases where the mother’s life would bhe
endangered if the fetus were carried to term.

The Health Care Financing Administration (HCFA), which adminis-
ters the medicaid program on the federal level, has directed
state medicaid agencies in a December 28, 1993 letter that they
must expand medicaid coverage of abortions to include cases of
pragnancy resulting from acts of rape or incest. This directive
was based upon a provision in the annual appropriations bill for
the United States bDapartment of Health and Human Services,
commonly known as the "Hyde Amendment,® and found in section 509
of the Departments of Labor, Health and Human Services, and
Bducation, and Related Agencies’ Appropriations Act, 1993, 107
Stat. 1113. The department believed that the 1993 Hyde
Amendment merely allowed but did not require the expanded
abortion coverage. Howaver, two separate courts have agreed
with HCPA’s position and found the current rule to be out of
compliance with the Hyde Amendment. The proposed amendments are
necessary to maintain the current coverage of abortion in cases
of danger to the mothar’s life and to implement the expanded
abortion coverage mandated by HCFA and the courts in cases of
pregnancy resulting from rape or incest.

The proposed amendsents would also specify the patient and
physician certification requirements that must be met to obtain
reimbursement under the expanded coverage. The proposed rule
would require that the physician certify either that the mother
has stated to the physician that she reported the act of rape or
incest to the proper authorities or that the mother was unable
for physical or psychological reasons to report the offense.
The reporting requirement, when coupled with a physician waiver
provision, is specifically permitted in the December 28, 1993
HCFA directive. The despartment considers the reporting
requiresent necessary to provide some degree of assurance that
allegations of rape or incest are credible and not advanced
.01.t¥ for the purpossa of obtaining public funding of an
abortion.

In addition, to obtain reiwbursement under the expanded
coverage, the proposed rule would require that the mother
certifty in writing that the pregnancy resulted from an act of
raps or incest. The mother is the only person involved in the
abortion service who is in a position to certify that the
pregnancy resulted from an act of rape or incest. Again, the
department considers this certification requirement necessary to
provide some degree of assurance that allegations of rape or
incest are credible and not advanced solely for the purpose of
obtaining public funding of an abortion. The proposed rule
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vould require that the required certifications be attached to
the physician’s medicaid claim form.

The department has an obligation under federal law to safeguard
against unnecessary or inappropriate utilization of services.
By requiring the certifications be made and attached to the
claim form, the department believes that far fever inguiries
will need to be made of physicians or patients, and the
potential difficulty associated with such inquiries will be
minimized. We belisve that the required certifications strike
a reasonable balance between the department’s documentation
responsibilities and the patient’s need for privacy under such
difficult circumstancas.

4. Interested parties may submit their data, views, or
arguments either orally or in writing at the hearing. Written
data, views, or argquments may also bs submitted to Russell E,
Cater, Chief Legal Counsel, Office of Legal Affairs, Department
of Social and Rehabilitation Services, P.O. Box 4210, Helena, MT
59604-4210, no later than September 22, 1994.

5, The Office of Legal Affairs, Department of Social and

Rehabilitation Services has been designated to preside over and
conduct the hearing.

RrRule ﬁ.vicv.r Sirno:éor, ‘oc]f; l% ﬁ%;é&ta-

tion Services

Certified to the Secretary of State August 15 , 1994,
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BEFORE THE LOCAL GOVERNMENT ASSISTANCE DIVISION
DEPARTMENT OF COMMERCE
STATE OF MONTANA

NOTICE OF AMENDMENT OF
8.94.4102 REPORT FILING

In the matter of the amendment )
of rules pertaining to report )
filing fees paid by local ) FEES, 8.94.4110 REVIEW OF
government entities, financial ) FINANCIAL STATEMENTS AND
statements and incorporation by ) 8.94.4111 INCORPORATION BY
reference of various standards, )} REFERENCE OF VARIOUS
accounting policies and federal ) STANDARDS, ACCOUNTING

laws and regulations under the } POLICIES, AND FEDERAL LAWS
Montana Single Audit Act } AND REGULATIONS

TO: All Interested Persons:

1. On April 28, 1994, the Local Government Assistance
Division published a notice of proposed amendment of the
above-gtated rules at page 999, 1994 Montana Administrative
Register, issue number 8.

2. The Division has amended the rules exactly as
proposed.

3. No comments or testimony were received.

LOCAL GOVERNMENT ASSISTANCE
DIVISION

BY: -14 @ Lz%k K/‘htli,

ANNIE M. BARTOS, CHIEF COUNSEL
DEPARTMENT OF COMMERCE

({;Zi\{ -)é% (‘2;;1zfzﬁ;;klgu

ANNIE M. BARTOS, RULE REVIEWER

Certified to the Secretary of State, August 15, 1994.
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BEFORE THE DEPARTMENT OF
FAMILY SERVICES OF THE
STATE OF MONTANA

NOTICE OF REPEAL OF RULES
11.5.501, 11.5.508,
11.5.520, AND 11.5,522, AND
THE ADOPTION OF RULES I AND
1I, AND THE AMENDMENT OF
RULE 11.5.515 PERTAINING TO
CHILD PROTECTIVE SERVICES.

In the matter of the repeal of
Rules 11.5.501, 11.5.508,
11.5.520, and 11.5.522, the
adoption of Rules I and II,
and the amendment of Rule
11.5.515 pertaining to child
protective services.

TO: All Interested Persons

1. on July 7, 1994, the Department of Family Services
published notice of the proposed repeal of Rules 11.5.501,
11.5.508, 11.5.520, and 11.5.522, the adoption of Rules I
[11.5.502] and II [11.5.504], and the amendment of Rule 11.5.515
pertaining to child protective services at page 1792 of the 1994
Montana Administrative Register, issue number 13.

2. The department has repealed the rules as proposed,
adopted the rules as proposed, and amended the rule as proposed
with the following changes:

TION (1) through (2)(d) remain the same.

(3) Operation of central file:

(a) Definitions:

(i) "Protective services information system"” means a
collection of records in a central location of all reports of
child abuse or neglect cases.

(ii) "Substantiated” has the meaning as defined by ARM
11.5.602.

(iii) “Unsubstantiated" has the meaning as defined by ARM
11.5.602.

(b) Unless an investigation of a report conducted pursuant
to state law determines there is some credible evidence of alleged
abuse or neglect, all information identifying the subject of the
report may be expunged from the protective services information
system forthwith. The decision to expunge the record shall be

made by the appropriate regiopal administrator efthe—pregram—and
plonning-divisienbased-upen—the investigationmade—by the-county

.

(3)(c) to (3)(e) remain the same.

AUTH: Sec. 52-2-111, 41-3-208, MCA: IMP: Sec. 41-3-202, 41~
3-302,.41-3-102, 52-2-741, 41-3-1142, MCA

3. The department received one comment:

: The authority to expunge records should rest with the
regional administrator or other department personnel involved in
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tield operations. There may be a need at some later date to
further define "persons responsible for a child’s welfare" to
exclude incapacitated adults.

: The department agrees that the regional administrator
whose region the record originated from should be the person to
decide on expungement. The rule is amended to assign this duty to
the "appropriate regional administrator.* The department has
considered adding a capacity requirement for the definition, and
has decided for the time being to not add such a limitation.
Whether the person who abuses or neglects a child has the capacity
to understand the abuse or neglect should not prevent a finding
that such abuse or neglect occurred.

DEPARTMENT OF FAMILY SERVICES
[ 2%
Hahk Hudson, Director
Melcher, Rule Reviewer

Certified to the Secretary of State, August 15, 1994.
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BEFORE THE DEPARTMENT OF
FAMILY SERVICES OF THE
STATE OF MONTANA

In the matter of the amendment ) NOTICE OF AMENDMENT

of Rules 11.5,601, 11.5.602 ) OF RULES 11.5.601, 11.5.602
and 11.5.607 pertaining to ) AND 11.5.607 PERTAINING TO
case records of abuse and ) CASE RECORDS OF ABUSE AND
neglect. ) NEGLECT

TO: All Interested Persons

1. On July 7, 1994, the Department of Family Services
published notice of the proposed amendment of Rules 11.5.601,
11.5.602 and 11.5.607 pertaining to case records of abuse and
neglect at page 1789 of the 1994 Montana Administrative Register,
issue number 13.

2. The department has amended the rules as proposed.

3. No comments were received.
DEPARTHENT OF FAHILY SERVICES
lﬂx <. tdﬁS\‘
nk Hudson, Dirgctor

n Helcher, Rule Reviewer

Certified to the Secretary of State, August 15, 1994.
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BEFORE THE FISH, WILDLIFE, & PARKS COMMISSION
OF THE STATE OF MONTANA

In the matter of the adoption

of an emergency rule extending ) NOTICE OF EMERGENCY
the no wake @peed zone in ) ADOPTION

Bigfork Bay of Flathead Lake )

To: All Interested Persons

1. The western boundary of the present no wake speed
reastriction for watercraft in Bigfork Bay of Flathead Lake is
the Highway 35 bridge. This emergency rule extends the

. western boundary approximately 100 yards further into Flathead
Lake as marked by signed buoys. The Fish, Wildlife and Parks
Commission (commission) has determined that, without a speed
restriction on watercraft immediately west of the Highway 35
bridge, there will continue to exist an imminent peril to
public safety. Watercraft traffic has been rapidly increasing
in the narrow waterway of Bigfork Bay. The growing congestion
of watercraft has been compounded by divers from the Highway
35 bridge, growing use of the new fishing access site,
paragail rides rented from vendors, lake tours, pontoon
aircraft, and the swift current of the Swan River. Speeds
greater than no wake are dangercus to all water users in the
congested area. The present no wake zone does not cover the
congested portion of Bigfork Bay west of the Highway 35
bridge. The bay east of the bridges is already a no wake
zone. An emergency rule is necessary to cover the remainder
of the recreational season.

2. The emergency rule will be effective at 12:00 p.m. on
August 12, 1994. The commission adopted the rule on August 5,
1994.

3. The emergency rule is an amendment to 12.6.901 and
the text is as follows:

(1) In the interest
of public health, safety, or protection of property, the
following regulations concerning the public use of certain
watera of the state of Montana are hereby adopted and
promulgated by the Montana fish and game commission.

(a) through (b) remain the same.

(c) The following waters are limited to a controlled no
wake speed. No wake speed is defined as a speed whereby there
ig no "white" water in the track or path of the vesgssel or in
created waves immediate to the vessel:

Big Horn County through Fergus County remain the same.

Flathead County: (A) on Flathead Lake: Bigfork Bay

to a point approximately 100

d t the ighw, 35

bri ked b igned
buoys;
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(B) Beaver Lake (near Whitefish)
5:00 a.m., to 10:00 a.m. and
7:00 p.m. to 11:00 p.m. each
day;

(C}) Whitefish River from its
confluence with Whitefish Lake
to the bridge on the JP Road;

Gallatin County through (2) remain the same.

AUTH: 87-1-303, 23-1-106(1), MCA
IMP: 87-1-303, 23-1-106(1), MCA

4. The rationale for the emergency rule is as set forth
in paragraph 1.

S. A standard rulemaking procedure will be undertaken
prior to the expiration of this emergency rule.

6. Interested persons are encouraged to submit their
comments during the upcoming standard rulemaking process. If
interested persons wish to be personally notified of that
rulemaking proceas, they should submit their nameg and
addresses to Dan Vincent, Region One Supervisor, Department of
Fieh, Wildlife & Parks, 490 North Meridian Road, Kalispell,
Montana 59901.

FISH, WILDLIFE AND PARKS COMMISSION

Robert N. Lane Patrick Graham
Rule Reviewer Secretary

Certified to the Secretary of State on August 12, 1994.
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BEFORE THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES
OF THE STATE OF MONTANA

NOTICE OF AMENDMENT
AND ADOPTION OF RULES

In the matter of the amendment of )
rule 16.32.373 and the adoption )
of new rules I and II setting )
)
}

standards for licensure of
hospices.

(Hospice Licensure)
To: All Interested Persons

1. On March 31, 1994, the department published notice of
the proposed amendment of ARM 16.32.373 and the adoption of two
new ruleg at page 631 of the Montana Administrative Register,
Issue No. 6.

2. The rules, as proposed to be amended and adopted,
appear as follows (new material is underlined; material to be
deleted is interlined):

AL (1) Same as proposed:

(a)-(c) Same as proposed.

(d) "Core services" means physician services, nursing
gervices, pastoral counseling, services provided by trained
volunteers, and counseling services routinely provided by a

hospicer—either direetlyby-hoapice staff er—threugh—other
areangements .

(e)-(f) Same as proposed.

(g9) "Hosplce care" means heme4¥wuna}—*eatdeﬂf&aarhaepiee—

palllatlve and supportlve care Lo
meet the needs of a terminally ill patient and the patient’s
family arising out of physical, psychological, spiritual,
gocial, and economic stresses experienced during the final
stages of illness and dying, and that includes a formal
bereavement component .
(h) Same as proposed.

(1) "Interdisciplinary team" means Lhe number of appro-

(3} "Managed directly by" means that core hospice
gervices are provided er—eeerdirmated by a hospice program.

(2)-(3) Same as proposed.

(4) (a) - (b) Same as proposed.

(c) ALlow—fer—inelusion—within—the ecare—team of—the

—regourees

patient/and the patientie fawily-and-ether-personnel
withinthe-eommunity;—asappropriate-Encourage the pavient/fam:
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. . :
i%1_L9EpaILis1n?;g_;?_dgxglgn;ng_L?%_Jngﬁxdiﬂﬂi%linétl_iﬂﬂm

(5)-(8) Same as proposed.

{9) A hospice program must assure that all services
identified in the hospice plan of care for a patient, including
skilled nursing services, are prewided gffered to the patient.

(10) A hospice program must:

(a) Same as proposed.

(b) ensure monitor and asgess the quality of contract
services;

(c) ensure that hogpice nursing emergency care is
available on a 24-hour basis;

(d) - (e} Same as proposed.

AUTH: 50-5-103, 50-5-210, S6-5-231+ MCA; IMP: 50-5-103,
50-5-204, 50-5-210, 505233, 5052231+ MCA

HOSPICE FACILITY Same as proposed.
AUTH: 50522+ 50-5-103, 50:-5-21Q. MCA; IMP: 5653223

7
(1)-(3) Same as proposed.

(4) (a)- (i) Same as proposed;

(j) foody and nutrition—diet—pranning,—ete—;

(k)-(1) Same as proposed.

(5)-(6) Same as proposed.

(7) (a) - (d) Same as proposed;

(e) provide a separate drawer dregger and wardrobe or
closet space for each occupant in a bedroom;

(£)-(h) Same as proposed.

(8)-(9) Same as proposed.

(10) A residential hospice must meet the following meal
service, menu planning, and superviaion standarde:

(a) Foods must be served in amounts and variety to meet
the nutritienal needs of each hospice patient.

{(b) - (c) Same as proposed.

(d) A staff member trained or experienced in food manage-
ment must be appointed to:

(i) provide eherapeutie diets as indicated on the plan of
care for each patient; and

(ii) Same as proposed.

(e) Same as proposed.

(11) {(a) - (f) Same as proposed.

(g) Allow medications to be left at the bedside of a
hospice patient when to do so is

approved in the hospice plan_of care, and, whenever such
auvtherigation approval exists, provide for the storage of such
medications in a safe and sanitary manner.

(h)-(i) Same as proposed.

(j) Develop and follow a written policies and procedurea
for destructlon of legend drugs that requires,—at—a—minimum-
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and
tit)—decumentation—eof —the—destruction—EhRat includes
ligting the type of drug(s) destroyed and the amount destroyed.
(12) Same as proposed.
AUTH: 565223 50-5-103, 50-5-210, MCA; IMP: 56-5-22% 50-5-210,
MCA

3. The department has thoroughly considered all commen-
tary received. The comments pertaining to rule language and
the department’s response to each are noted below:

SUBSECTION (1) {(d): Julia Jardine, President of the
Hospice Association, asked that the portion of the sentence
after "staff" or "hospice" be deleted because the core services
in residential and inpatient facilities should be provided by
hospice staff only, since very tight control is necessary by
hospice staff in residential and inpatient facilities. She
also suggested that if removing the language referenced below
in subsection (1) (j) would have the same impact, her associa-
tion would be satisfied.

Bonnie Addie, Supervisor of the St. Peter’s Hospital
hospice in Helena and a member of the Board of Directors of the
Montana Hospice Association (Addie) agreed with Ms. Jardine’s
comments on grounds that the association did not want a
facility deciding to become a hospice residential facility and
then developing some kind of an arrangement with a hospice to
bring in "hospice labor", but rather that it should have to do
more than be in conversation with the hospice and that hospice
staff should be providing the care in the other facility.

RESPONSE: The department agrees that ending the subsection
with the language "hospice staff" is appropriate and amended
the rule accordingly.

SUBSECTION (1) (g): Ms, Jardine stated that the definition
was confusing and that it should be changed to take out all the
potential sites where hospice care could be provided. She also
puggested that if the department feels it is necessary, a
definition of “hospice service" could be added to explain where
the services are provided, although she thought it was more
appropriate to leave that general so that, if other types of
facilities come in to existence, the definition does not have
to be changed.

RESPONSE: The department agrees that the proposed defini-
tion change is appropriate and amended the rule accordingly.

SUBSECTION 1(1i): Ms. Jardine commented that, upon
reviewing the National Hospice Organization’s (NHO) standards,
she believed that "interdisciplinary team" should be defined as
wappropriately qualified number of interdisciplinary health
care professionals and volunteers to meet its patient’s care
needs."

RESPONSE: The department agrees that the proposed defini-
tion is appropriate and the rule has been amended accordingly,
with editing for clarity.
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SUBSECTION 1(3): Mg, Jardine requested that the
language "or coordinated by"® be deleted, since this language is
only used in the residential and inpatient section of thege
rules and core services should only be provided by hospice
staff in those facilities rather than under arrangement with
another entity.

RESPONSE: The department agrees that the proposed change
is appropriate and amended the definition accordingly. Also,
the language "core hospice services" was amended to "core ser-
vices", as that is the term that is defined by the rule.

SUBSECTION 4 (c): Ms. Jardine recommended the wording be
replaced with the following from the NHO standards: "encourage
the patient/family to participate in developing the interdisci-
plinary team plan of care and in the provision of hospice
services."

RESPON3E: The department agrees and amended the subsection
accordingly.

SUBSECTION 9: Ms. Jardine requested that the word
"provided" be deleted and replaced with the word "offered"
because some patients may decline services that are offered to
them, and hospices should not be mandated to provide those
services in that case.

RESPONSE: The department agrees and amended the subsection
accordingly.

SUBSECTION 10(b): Ms. Jardine requested replacing the
word '"ensure" with "monitor" or "monitor and coordinate,"
"monitor and supervise," or "review and promote" because it is
difficult to guarantee something in relation to contract
services.

RESPONSE: The department agrees with the comment, felt
that the wording "monitor and assess" would be most appropriate
in this case, and amended the subsection accordingly.

SUBSECTION 10(c): Ms. Jardine requested that "emergency
care" be replaced with "hospice nursing emergency care."

RESPONSE: The department agreed, since there may be types
of emergency care that the hospice is not responsible for, and
amended the subsection accordingly.

RULE I

GENERAL COMMENT: Ms. Jardine recommended adding that an
inpatient hospice facility must be managed directly by a
medicare certified hospice program since the Hospice Associa-
tion’s intent in proposing the legislation was to ensure that
anyone wanting to provide hospice services through an inpatient
hospice facility be held to the medicaid regulations for
hospice.

RESPONSE: The department notes that, by statutory defini-
tion, an inpatient hospice facility is one which iz "managed
directly by a wedicare-certified hospice that meets all
medicare certification regulations for freestanding inpatient
hospice facilities." [Section 50-5-101(22) (a), MCA] In
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addition, the department, in Rule I, already requires inpatient
hospices to meet the requirements of 42 CFR Part 418, Subparts
C-RB, for participation in the Medicare program. Therefore, the
department declines to amend the rules as requested above,
since the requested requirements are already included.

RULE II

SUBSECTION 4(j), COMMENT AND RESPONSE: Upon reviewing the
rules, the department realized that it inadvertently included
"diet planning"” as one of the required training components.
Since the department does not believe that diet planning should
be required, as the rules already require that a trained staff
member provide diets and supervise meal preparation and
service, the rule has been amended to remove this requirement .

SUBSECTION 7(a), COMMENT AND RESPONSE: Upon reviewing the
rules, the department realized that the word "drawer" was
written in the rule rather than the word "dresser", which is
what was intended. Since, clearly, one drawer per person is
not adequate, the rule has been amended accordingly.

SUBSECTION 9(a): Mg. Jardine reguested cthat the
language regarding an isolation room should he deleted and
replaced with Jlanguage 8uch as "reference OSHA-universal
precautions; complies with all applicable state and federal
requlations regarding communicable disease" because hospices
are already required to follow the OSHA bloodborne pathogen
regulations and utilize universal precautions.

RESPONSR: The department has carefully reviewed this
comment, but disagrees that the rule should be amended as
proposed, since the current language i@ necessary to adeqguately
protect the family and visitors of all hospice patients from
exposure to communicable diseases. The commentator has
suggested adopting OSHA’'s bloodborne pathogen rules; however,
this does not cover airborne pathogens. It is believed that an
isolation room provides protection to all persons from these
airborne carriers. A facility is free to adopt policies and
procedures which address universal precautions and OSHA
regulationg, so long as this rule is complied with,

SUBSECTION 10(a): Ms. Jardine requested that the word
"nutritional" be deleted because hospice patients often are not
able to consume what is normal for their age, height and
weight, and forcing terminal patients to eat normal meals is
contradictory to hospice philosophy and training.

RESPONSE: The department agrees that the proposed change
is appropriate and has amended the rule accordingly.

SUBSECTION 10(d) (i): Ms. Jardine requested that the word
"therapeutic® be deleted for the same reason as that given
above regarding subsection (10) (a).

RESPONSE: The department agrees rthat the proposed change
is appropriate and has amended the rule accordingly.

SUBSECTION 11(g): Ms. Jardine requested that the phrase
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"when to do so is authorized by a physician" be deleted and
replaced by "when approved in the hogpice plan of care" because
requiring physician authorization increases paperwork and the
hospice staff, who on a day-by-day basis evaluate the patient’s
ability to administer his/her own medication, in fact make this
determination.

RESPONSR: The department agrees that the proposed change
is appropriate and amended the rule accordingly.

SUBSECTION 11(4): Ms. Jardine asked that the requirement
that drugs be destroyed in the presence of a pharmacist and at
least one other licensed health care professional be replaced
by a requirement that there be a written policy regarding the
destruction of medications. Otherwise, the rules for residen-
tial facilities are more stringent than the rules for inpatient
hospice facilities, which follow medicare regulations.

RESPONSE: The department agreed that it is appropriate
that each individual residential facility develop policies and
procedures regarding the destruction of medications and amended
the rule accordingly.

COMMENT: Ms. Addie commended and supported the depart-
ment’s integration of the exigting licensing regulations for
hospice with the new regulations for inpatient hospice facili-
ties and regidences, instead of having two separate sets of
regulations.

RESPONSE: The department acknowledges and appreciates the
expression of support.

COMMENT: The staff of the Administrative Code Committee
pointed cut an error in the authority and implementing sections
for the rules.

RESPONSE: The requested changes were made.

%{7 ROBERT J. R%{yﬁowm.rector
Certified to the Secretary of State __ Auqugk 15, 1994 .

Reviewed by:

HES "Attorney
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BEFORE THE COMMISSIONER
OF POLITICAL PRACTICES
OF THE
STATE OF MONTANA

In the matter of the amendment) NOTICE OF AMENDMENT OF

of Rule 44.10.331 pertaining ) RULE 44.10.331 PERTAINING
to limitations on receipts ) TO LIMITATIONS ON RECEIPTS
from political committees to ) FROM POLITICAL COMMITTEES
legislative candidates ) TO LEGISLATIVE CANDIDATES

TO: All Interested Persons

1. Oon March 31, 1994, the Comnissioner of Political
Practices published a notice of proposed amendment of ARM 44.10.3131
pertaining to limitations on receipts from political committees to
legislative candidates, at page 659, 1994 Montana Administrative
Register, Issue No. 6.

2. The Commissioner has amended the rule exactly as
proposed.

3. No comments or testimony were received.

Commissioner of Political Practices

C;%C;ihuﬂ,\fid'

Ed Argenbright, Ed4.D.

Certified to the Secretary of State, August 8, 1994.
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the
amendment of rule 46.12.702
pertaining to medicaid
outpatient drugs

NOTICE OF THE AMENDMENT OF
RULE 46.12.702 PERTAINING
TO MEDICATID OUTPATIENT
DRUGS

o

TO: All Interested Persons

1. Oon June 9, 1994, the Department of Social and
Rehabilitation Services published notice of the proposed
amendment of rule 46.12.702 pertaining to medicaid outpatient
drugs at page 1525 of the 1994 Montana Administrative Register,
issue number 11.

2. The Department has amended rule 46.12.702 as proposed.

3. The Department has thoroughly considered all comsmen-
tary received:

COMMENT: MNumerous objective studies have confirmed that closed
drug formularies have a direct impact on costs to other health
cara services. Limited drug coverage simply shifts costs to
othar more costly solutions, such as surgery, hospitalization
and increased physician visits. When closed formularias are
established, patients suffer and medicaid picks up the
additional costs.

We strongly urge you to withdraw this proposal to implement a
closed drug formulary.

RESPONSE: The Department of Social and Rehabilitation Services,
Medicaid Services Division disagrees with these views as we feel
a well implamented formulary, extending coverage to products of
a therapeutic class proven to be the most therapeutically
effective and safe, will only guarantee Montana wmedicaid
recipients receive the finest products available on the market.
Montana medicald’s decision to include these products in itsa
formulary will also reduce program costs as more effective
products lead to faster recoveries, reduced hospitalizations and
reduced physician visits. The associated prior authorization
program will extend consideration to a prescriber’s request for
medicaid coverage of a non-formulary item. This will insure a
non-formulary item will not totally be excluded from considera~-
tion.

COMMENT; Prior approval requirements restrict access of
medjicaid patients to needed prescription drugs. Despite
assertions to the contrary by sponsors of the medicaid rebate
legislation, several states have signaled their intention to use
a prior-approval requirement as a means to restrict access to
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certain prescription drugs, based solely on the cost of the drug
or the size of the rebate offered by the manufacturer above that
specified by the law. This converts the prior-authorization
list into a de facto restyictive formulary.

; The Department of Social and Rehabilitation Services,
Medicaid sServices Division has no intention of restricting a
product that, through product labeling, demonstrates superiority

through therapeutic effectiveness or safety. We do however
intend to require review for products which do not demonstrate
these same standards. We realize, in some instances, non-

formulary drugs may be medically necessary and in these
instances they will be available for review through the prior
authorization process.

COMMENT: Restricting access to needed prescription drugs hurts
patient care. Strong opposition to prior authorization was
registered by physicians nationwide in a 1990 Gallup poll. The
poll found 77% of physicians respondents "strongly disapprove"
of prior authorization, while another 13% "disapprove." Their
reasons? Seventy-seven percent believe prior-authorization
programs have a negative impact on the quality of medical care
they are able to deliver. Of even greater concern, the average
physicians responding to the survaey had been involved in more
than 16 cases in which a restrictive drug policy impaired a
patient’s recovery. This negative impact on quality of medical
care is unacceptable to many physicians.

:+ The department realizes studies have been conducted
regarding the effectiveness of drug formularies however, many
factors can influence the results of these studies. For
example, a formulary developed solely for the purposes of
reimbursing for the most inexpensive drug in a class would
produce different results than from a formulary developed to
reimburse for the products proven to be the most effective based
upon safety, efficacy, and therapeutical effectiveness. The
Medicaid program doss not feel the formulary it proposes will
reduce the guality of care recipients receive as the prior
authorization program will insure any drug determined to be
medically necessary will have the opportunity to be considered
for coverage.

COMMENT: The proposed rule would substitute time pressures for
medical judgements. The proposed rule may dampen the demand for
covered medications because of the “red tape factor." Some
physicians, undar large caseloads and related time pressures,
might yield to bureaucratic coercion and avoid prescribing
medications that require prior authorization. This result
concelivably could save money in the medicaid prescription drug
line item, but it would cost the Medicaid program more money
over the long-run for the reasons already discussed.
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RESPONSE: The department agrees a formulary and prior authori-
zation program will, in some instances, require additional
effort by the prescriber. This is necessary to assure the non-
formulary item they wish to prescribe will be dispansed. Ve
would hope these same physicians who are also residents and
taxpayers of the State of Montana will realize their actions
help to insure the taxpayer’s dollars are spent for medically
necaessary products proven effective, safe and cost effective.

COMMENT: Restricting access to effective madications increases
total wedical costs by increasing demand for other services. A
December 1989 study by William J. Moore, Ph.D., and Robert
Newman, Ph.D., of Louisiana State University’s Department of
Economics found significant increases in general impatient
hospital care, mental intermediate care, and other practitioner
services when medicald programs restricted access to medica-
tions.

As an example, Moore and Newman noted that when several drug
products were removed from the Louisiana State Medicaiad
formulary in 1976 wmedicaid officials, at that time, estimated
that the removal of these drugs would decrease the drug budget
by 15.68% and provide a savings (reduced expenditures) to the
total medicaid program of $5.6 million. In fact, howevar,
actual drug budget expenditures fell by about $3.6 million, or
roughly 10.0%, but at the same time, total medicaid expenditures
rose by $27.1 million or approximately 14.1%.

Moreover, a recent study by Peter G. Sassone, Ph.D., of Georgia
Tech‘s College of Management concluded that a prior authoriza-
tion system saved no money for Georgia Medicaid but instead
shoved significant increases in the inpatient hospital, doctor
and outpatient treatment budget categories.

In addition, the cost of administering a prior-authorization
program often outweighs any direct savings from reducing drug
utilization. In 1981, for example, according to a study by
Pracon, Inc., California’s Department of Health Services spent
an average of $8.21 to process each Treatment Authorization
Request (TAR) for drugs under Medi-Cal, compared to average
savings of only $5.44 per TAR, for a net loss of $2.77 per
request.

i We do not believe the implementation of the formulary
and prior authorization program will increase demands for other
gservices. The department’s decision to establish a formulary
and prior authorization program will reduce pharmacy program
costs as well as other costs as a more effective product leads
to a faster recovery, reduced hospitalizations and reduced
physician visits.
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4. This rule change will be implemented on October 1,
1994 to coincide with the implementation of the drug formulary
and prior authorization programs.

Rule RevIeuor actor, al a. al a-

tion Services

Certified to the Secretary of State, _ August 15 , 1994,
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BEFORE THE DEPARTMENT OF SOCIAL
AND REHABILITATION SERVICES OF THE
STATE OF MONTANA

In the matter of the of
adoption of Rules I through
IX pertaining to child
support enforcement
suspension of licenses
process

NOTICE OF THE ADOPTION OF
RULES I THROUGH IX
PERTAINING TO CHILD SUPPORT
ENFORCEMENT SUSPENSION OF
LICENSES PROCESS

et st S Nt

TO: All Interested Persons

1. Oon May 26, 1994, the Department of Social and
Rehabilitation Services published notice of the proposed
adoption of Rules I through IX pertaining to child support
enforcement suspension of licenses process at page 1386 of the
1994 Montana Administrative Register, issue number 10.

2. The Department has adopted rules [RULE I) 46.30.1701,
PURPOSE STATEMENT; (RULE II] 46.30.1702, DEFINITIONS; [RULE III)
46.30.1705, CRITERIA FOR STANDARD PAYMENT PLAN; (RULE 1IV]
46.30.1708, FPINANCIAL HARDSHIP PAYMENT PLAN; [RULE V]
46.30.1711, EFFECT OF FINANCIAL HARDSHIP PAYMENT PLAN DETERMI-
NATION; ([RULE VI] 46.30.1712, PROCEDURES FOR DETERMINING
FINANCIAL HARDSHIP PAYMENT PLAN TERMS; [RULE VII] 46.30.1715
PROCEDURES AND CRITERIA FOR RESULTANT HARDSHIP; [RULE VIII)
46.30.1718, STAY OF LICENSE SUSPENSION; and [RULE IX]
46.30.1722, CONTESTED CASE HEARING PROCEDURES as proposed.

4. The Department has thoroughly considered all
commentary received:

: Dbepartment of Family Services requested that the child
Support Enforcement License Suspension Rules be waived when
applied to licensed foster care providers. The license for
foster care providers is not a mode of obtaining income for the
providers and the Department is concerned with the impact a
license suspension would have on their program and children in
foster care.

RESPONSE: Section 40-5-701, et Beq., MCA gives the Child
Support Enforcement Division (CSED) the authority to suspend any
license, certificate, registration, or authorization issued by
an agency of the state of Montana granting a person a right or
privilege to engage in a business, occupation or profession or
any other privilege. When a Notice of Intent to Suspend a
License is issued, it does not mean the license will be
suspended. An obligor may pay the support arrears debt, way
aenter into a payment plan to pay the debt or may request a
hearing. Section 40-5-710(3), MCA allows the judge or hearing
officer to stay suspension or continued suspension of a license
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upon a showing that suspension would create a significant
hardship to the obligor, the obligor’s employess, to legal
dependants residing in the obligor’s household, or to persaons,
businesses, or other entities served by the obligor.

Should an obligor providing foster care to children through the
Department of Family Services be served a Notice of Intent to
Suspend his foster care license, he may avoid suspension of that
license by paying the debt or entering into a payment plan to do
so. If neither of these options are chosen, the obligor may
requaest a stay of suspension by showing that suspension of the
foster care license will create a significant hardship to the
children in his foster care and to any entities, including the
Department of Family Services, served by his provision of foster
care.

Although the license suspension authority will not be waived for
fostar care providers, clearly there are means within the
statutory scheme and the regulations to avoid suspension of a
foster care license.

Ru;. Reviever ﬂfroctor, éﬁéial and Ruﬁabif%ia-

tion Services

Certified to the Secrstary of state August 15 , 1994.
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BEFORE THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA

IN THE MATTER OF THE Petition of
Vehrs Wine, Inc., d/b/a Vehrs
Mountain States Beverage, Inc.,
for a Declaratory Ruling as to the
Applicability of 16-3-220(1), MCA.

Docket No. LQ-94-01

DECLARATORY RULING

TO: All Interested Persons

INTRODUCTION

1. On January 26, 1994, the Montana Department of Revenue,
(Department), received a Petition for Declaratory Ruling from
Vehrs Wine Inc., a Montana Corporation, d/b/a/ Vehrs Mountain
States Beverage (Vehrs), whose principal place of business is in
Missoula, Montana. The mailing address of the petitioner is
1701 Rankin, Missoula, Montana 59802,

2, The facts upon which a ruling will be made are as
follows: Vehrs is a registered wine and beer wholesaler which is
a wholesaler of a micro-beer from Seattle, Washington known au
Red Hook Ale. Red Hook Ale is available in limited quantities.
Vehrs is authorized by Redhook Ale to distribute in the
Migssoula, Kalispell, and Bozeman marketing area. More
specifically, Vehrs is authorized to distribute in Lincoln,
Flathead, Sanders, Lake, Mineral, Missoula, Powell, Ravalli,
Granite, Deer Lodge, Madison, Silver Bow, Lewis and Clark,
Jefferson, Gallatin, Broadwater, Meagher, Wheatland, Park,
Golden valley, Sweetgrass Counties and Glacier Park Concessions.

3, The question of law as stated in the Petition is
whether § 16-3-220(1), MCA, is invalid and therefore
unenforceable because:

a. It does not serve the purpose of its enactment bill;

b. It creates an undue and unnecessary burden on Vehrs
Wine Inc. and other similarly situated wholesalers; and

¢. It is inconsistent and conflicts with other provisions
of § 16-3-217 et seq., MCA, and its effect is to create an
unequal application of the law.

4. The petitioner's arguments go to the issue of whether
or not § 16-3-220(1), MCA, is unconstitutional either on it face
or as it applies to them. A statute cannot be declared invalid
unleas it violates a constitutional provision.
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ANALYSIS

S Section 16-3-220(1), MCA, states that a wholesaler
appointed to distribute a brand of beer within a territory
specified by agreement pursuant to § 16-3-221(3), MCA, shall
call on and offer that brand to at least seventy-five percent of
the retailers within that territory at least every three weeks.

6. The purpose of this statute is codified as § 16-3-217,
MCA. The legislature found and declared that the purpose of
§§ 16-3-218 through 16-3-226, MCA, is to assure continued
interbrand competition in malt beverage sales through competing
independent wholesalers and to assure breweries the ability to
protect the reputation of their products through quality control
arrangements.

7. Vehrs Inc., believes that § 16-3-220(1), MCA, should be
determined to be invalid because when applied to them it
requires them to solicit sales with retail licenses which cannot
be supplied with the limited quantity of Red Hook Ale allocated
to the state of Montana. Vehrs claims that it should not be
compelled to offer for sale that which it is unable to deliver.

8. A brewer is not required by § 16-3-214, MCA, to cover
the entire state of Montana with wholesaler appointments or
other distributive arrangements if allowed under § 16-3-214,
MCA.

9. It appears that Red Hook Ale and Vehrs have created
their own problem by constructing an unrealistic territorial
appointment.

10. As an executive agency, the Department must adhere to
and enforce the Montana statutes (Article VI, § 4 of the 1972
Montana Constitution). Constitutional issues are not proper
subjects for administrative hearings or appeals. In many
instances an appellant must raise issues in the lower
administrative proceedings to preserve the issue for later
judicial review. This corollary of the administrative
exhaustion doctrine does not apply to constitutional issues.
Jarussi v. Board of Trustees, 204 Mont. 131, 135, 664 P.2d 316,
318 (1983) citing Davies Warehouse Co. v, Bowles, 321 U.S. 144;
1 Am. Jur. 24 Administrative Law, § 185 at 484-490.

11. This Department is an administrative body and as such
is deemed to be an arm of the executive branch of state
government, Constitutional issues must be decided by the
judicial branch of government. Administrative decisions of
constitutional issues would viclate the constitutional doctrine
of the separation of powers. Jarusgsi, 204 Mont at 135, 664 P.2d
at 316; See also Mitchell v. Town of West Yellowstone, 235
Mont. 104,109, 765 P.2d 745, 748 (1988).
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DECLARATORY RULING

12. The Department of Revenue does not have the authority
to declare this statute invalid on constitutional grounds as the
petitioner has requested. The Department believes that the
district court is the more appropriate forum to resolve such
matters.

13. Moreover, the petitioner has filed suit in the Fourth
Judicial District, Missoula County thus rendering the issue
moot .

.{)‘
DATED this J) day of July, 1994,

Mid Aol

MICK ROBINSON
Director

CERTIFICATE OF MAILING

I hereby certify that on the /¢ day of July, 1994, a true
and correct copy of the foregoing has been served by placing
same in the United States Mail, postage prepaid, addressed as
follows:

Timothy D. Geiszler
Geiszler & Newcomer

265 West Front
Migsoula, Montana 59802

Tom Hopgood

Luxan & Murfit

Fourth Floor, Montana Club Building
P.O. Box 1144

Helena, Montana 59624

Roger Tippy
Montana Beer & Wine Wholesalers AssocC.

P,O. Box 124
Clo Codiragre

Helena, Montana 59624
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The Administrative Code Committee reviews all proposals for
adoption of new rules, amendment or repeal of existing rules
filed with the Secretary of State, except rules proposed by the
Department of Revenue. Proposals of the Department of Revenue
are reviewed by the Revenue Oversight Committee.

The Administrative Code Committee has the authority to make
recommendations to an agency regarding the adoption, amendment,
or repeal of a rule or to request that the agency prepare a
statement of the estimated economic impact of a proposal. In
addition, the Committee may poll the members of the Legislature
to determine if a proposed rule is consistent with the intent of
the Legislature or, during a legislative session, introduce a
bill repealing a rule, or directing an agency to adopt or amend
a rule, or a Joint Resolution recommending that an agency adopt
or amend a rule.

The Committee welcomes comments from the public and invites
members of the public to appear before it or to send it written
statements in order to bring to the Committee's attention any
difficulties with the existing or proposed rules, The address

is Room 138, Montana State Capitol, Helena, Montana 59620.
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HOW TO USE THE ADMINISTRATIVE RULES OF MONTANA AND THE

Definitions:

MONTANA ADMINISTRATIVE REGISTER

is a
looseleaf compilation by department of all rules
of state departments and attached boards
presently in effect, except rules adopted up to
three months previously.

Montana Administrative Register (MAR) is a soft
back, bound publication, issued twice-monthly,
containing notices of rules proposed by agencies,
notices of rules adopted by agencies, and
interpretations of statutes and rules by the
attorney general (Attorney General's Opinions)
and agencies (Declaratory Rulings) issued since
publication of the preceding register.

Use of the Administrative Rules of Montana (ARM):

Known
Subject
Matter

Statute
Number and
Dapartment

1. Consult ARM topical index.
Update the rule by checking the accumulative
table and the table of contents in the last
Montana Administrative Register issued.

2. Go to cross reference table at end of each
title which 1lists MCA section numbers and
corresponding ARM rule numbers.
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ACCUMULATIVE TABLE

The Administrative Rules of Montana (RRM) is a compilation of
existing permanent rules of those executive agencies which have
been designated by the Montana Administrative Procedure Act for
inclusion 1in the ARM. The ARM ia wupdated through
March 31, 1994. Thia table includes those rules adopted during
the period April 1, 1994 through June 30, 1994 and any proposed
rule action that was pending during the past 6-month period. (A
notice of adoption must be published within 6 months of the
published notice of the proposed rule.) This table does not,
however, include the contents of this issue of the Montana
Administrative Register (MAR).

To be current on proposed and adopted rulemaking, it is
necessary to check the ARM updated through March 31, 1994, thias
table and the table of contents of this issue of the MAR.

This table indicates the department name, title number, rule
numbers in ascending order, catchphrase or the subject matter of
the rule and the page numbar at which the action is published in
the 1994 Montana Administrative Register.

O] t tle 2

2.5.202 and other rules - State Purchasing, p. 1, 383

2.21.137 and other rules - 8ick Leave, p. 480, 1407

2,.21.224 and other rules - Annual Vacation Leave, p. 2861, 151

2.21.704 Leave of Absence Without Pay, p. 483, 1409

2,21.903 and other rules - Leave of Abgence Due to Disability
and Maternity, p. 473, 1410

2.21.1604 and other rule - Alternate Work Schedules, p. 476,

1411

2.21.1812 Exempt Compensatory Time, p. 2462, 22

2.21.3607 and other rules - Veterans’ Employment Preferenca
p. 2464, 23

2.21.3702 and other rules - Recruitment and Selection, p. 487,
1412

2.21.5006 and other rules - Reduction in Work Porce, p. 498,
1419

2.21.6701 and other rules - Statewide Employee Incentive Award
Program, p. 1784

2.21.8011 Grievances, p. 485, 1421

2.21.8109 Equal Employment Opportunity/Affirmative Action,
p. 478, 1422

(Public Employees’ Retirement Board)

I-III Mailing Membership Information about Non-Profit
Organizations, p. 508
I-XI and other rules - Medical Review of Members -

Discontinuance of Disability Retirement Benefits -
Procedures for Requesting an Administrative Hearing -
Model Rules - Definitions - Digability Application
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2.43.302

2.43.302

(Teachers’
2.44.405
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Process - Election of Disability Coverage, p. 1191,
1816, 2106

Administrative Procedures for Contested Cases,
p. 2039

and other rules - Definitiona - Request for Release
of Information by Members - Effect of Voluntary
Elections - Lump Sum Payments of Vacation or 8ick
Leave - Purchase of Previous Military Service --
Modifications Affecting Actuarial Cost - Disability
Retirement - Conversion of Optional Retirement
Benefit Upon Death or Divorce from the Contingent
Annuitant, p. 2864, 291

and other rules - Retirement Incentive Program
Provided by HB 517, p. 2057, 2762

Retirement Board) .
and other rules - Adjusting Disability Allowances -
Interest on Non-Payment for Additional Credits -
Creditable BService for Teaching in Private
Educational Institutions, p. 2858, 561

(State Compensation Insurance Fund)

2.55.320

2.55.324
2.55.326
2.55.327

2.55.404

and other 1zrules - Method for Assignment of
Classifications of Employments - Premium Ratesetting
- Construction Industry Premium Credit Program -
Madical Deductible, p. 597, 1423

Premium Ratesetting, p. 1497, 2108

Minimum Yearly Premium, p. 981, 1817

and other rules - Construction Industry Program -
Scheduled Rating for Losa Control Non-compliance
Modifier and Unique Risk Characteristics Modifier,
p. 2870, 292, 661

Scheduled Rating - High Loss Modifiers, p. 661

AGRICULTURE, Department of, Title 4

I

I-II
I-VIII
I-VIII

4.2.102

4.5.202
4.10.206
4.15.101

I-1I

16-8/25/94

Emergency Rule to Allow the Use of the Pesticide
Pirimor Under Section 18 of FIFRA, p. 2109

and other rules - Civil Penalties - Enforcement and
Matrix - Sale, Distribution and Inspection of Nursery
8tock in Montana, p. 2580, 24

Rinsing and Disposal of Pesticide Containers,
p. 1317, 1988

Pesticide Disposal Program, p. 600, 1280

and other rule - Exceptions and Additions for
Agricultural Sciences Division - Exceptions and
Additions for Plant Industry Division, p. 1501, 1987
and other rule - Category 1 Noxious Weeds, p. 93, 563
Licensing for Pasticide Operators, p. 2063, 2669
and other rule - Fees - Mediation 8cheduling and
Agreement Procedures, p. 1499, 1989

tle 6
Emergency Adoption - Allowing Credit to Domestic
Ceding Insurers - Reduction of Liability for
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Reinsurance Ceded by Domestic Insurers to Assuming
Insurers, p. 564

I-II and other rules - Establishing Accreditation Fees for
Annual Continuation of Authority - Defining "Money
Market Funds" as they Relate to Investments by Farm
Mutual Insurers - Remove Limitations on the lssuance
of Credit Life and Credit Disability Insurance to

Joint Debtors - Prohibiting Discrimination in
Determining Eligibility for Personal Automobile
Insurance - Wage Assignments - Voluntary Payroll
Deduction, p. 2163, 2764

I-III Electronic Filing of the Appointment and Termination
of Insurance Producers, p. 1323, 1820

I-Xt Continuing Education Program for Insurance Producers
and Consultants, p. 2466, 3004

I-XIII Small Employer Carrier Reinsurance Program, p. 1200,
2111

I-XXIV Small Employer Health Benefit Plana, p. 511, 1528,
1990

(Clagaification and Rating Committee)

6.6,8301 Updating References to the NCCI Bagic Manual for
Workers’ Compensation and Employers’ Liability
Insurance, 1980 Edition, p. 608, 1669

6.10.102 and other rules - Exempting Certain Foreign
Securities from Registration - Requiring that Exempt
Foreign Savings and Loan Asasociations be Members of
the Federal Deposit Insurance Corporation and that
their Certificates of Deposit be Fully Insured by the
Federal Deposit Insurance Corporation, p. 95, 569

COMMERCE, Department of, Title &

(Board of Alternative Health Cars)

8.4.404 and other rules - Certification for Specialty
Practice - Conditions Which Require Physician
Congultation - Continuing Education, p. 2713, 386

(Board of Architects)

8.6.405 Reciprocity, p. 715, 1577

8.6.407 Examination, p. 983

(Board of Athletics)

8.8.2804 and other rules - Licensing Requirementa - Contracta
and Penalties - Fees - Promoter-Matchmaker, p. 985,
1670

{(Board of Barbera)

8.10.405 Fee Schadule, p. 2168, 295

{(Board of Chiropractors)

8.12.601 and other rules - Applications - Reciprocity -
Reinstatement - Interns and Preceptora, p. 1503

8.12.601 and other rules - Applications, Educational
Requirements - Renewals - Continuing Education

Requirements - Unprofessional Conduct, p. 222, 1578
(Board of Clinical Laboratory Science Practitioners)
I Continuing Education, p. 611, 1671
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I-IX Clinical Laboratory Science Practitioners, p. 2065,
2766

(Board of Cosmetologists)

8.14.401 and other rules - Practice of Cogmetology, Manicuring
and Electrolysis, p. 331, 1679, 1822

(Board of Dentistry)

8.16.602 and other rules - Dental Hyglenists - Use of
Auxiliary Personnel and Dental BRygienists -
Exemptions and Exceptions - Definitions, p. 2743,
1120

8.16.904 and other rules - Administration of Anesthesia and
Sedation by Dentists - Prohibition - Permits Required
for Administration - Minimum Qualifying Standards -
Minimum Monitoring Standards - PFacility Standards -
On-aite Inspection of Facilities, p. 2478, 1130

8.16.1002 and other rules - Continuing Education - Requirements
and Restrictions, p. %88, 1506

(3tate Rlectrical Board)

8.18.402 and other rules -  Applications - General
Rasponsibilities - Temporary Permit - Fees -
Examinations - Continuing EZducation - Pioneesr

Electrician Certificates, p. 215, 951

(Board of Hearing Aid Dispensers)

8.20.402 and other rules - Fees - Examinations - Licensees
from Other States, p. 717

{Board of Horse Racing)

8.22.501 and other rules - Definitions - Licenses - Pess -
Clerk of Scales - General Provisions - Grooms -
Jockeys - Owners - Declarations and Scratches -

Claiming - Paddock to Post - Permissible Medication,
p. 547, 1282

8.22.1402 and other rule - Permismible Medication - Trifecta
Wagering, p. 1507, 2128

(Board of Landscape Architects)

8.24.409 and other rule - Fee Schedule - Renewals, p. 991,
1579

8.24.409 Pee Schedule, p. 2986, 388

(Board of Medical Examiners)

8.28.502 and other rulaas - Requirements for Licensure -
Unprofessional Conduct - Definitions with Regard to
the Practice of Acupuncture, p. 613, 1580

8.28.1501 and other rules - Physician Assistants - Definitions
- Qualifications - Applications - Fees - Utilization
Plans - Protocol - Temporary Approval - Informed
Consent - Termination and Transfer - Unprofessional
Conduct, p. 720, 1582

(Board of Funeral Service)

8.30.407 and other rules - Fees - Unprofessional Conduct -
Crematory Facility Regulation - Casket/Containsrs -
Shipping Cremated Human Remains - Identifying Metal
Disc - Processing of Crematad Remains - Cramatory
Prohibitions, p. 1787, 2670
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8.32.304

8.32.1501
(Board of
8.34.414A
(Board of
8.35.402
8.35.408
(Board of
8.36.601
8.36.602
8.36.801
(Board of
8.39.504
(Board of
8.40.404
(Board of
8.42.402
8.42.402

{Board of
8.48.407

{Board of
8.52.606

{Board of
8.56.409

(Board of
8.57.401

8.57.403
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Nursing)
and other rulee - Advanced Practice Registered Nurses
- Executive Director - Examinations - Inactive Status
- 8chools - Prescriptive Authority - Clinical Nurse
Specialists - Delegation of Nursing Tasks, p. 100,
1424
and other rules - Prescriptive Authority, p. 615,

1326
Nursing Home Administrators)
Application for Examinations, p. 993
Occupational Therapy Practice)
and other rules - Definitiona - Use of Modalities,

p. 116, 663
Unprofessional Conduct, p. 2483, 25
Optometry)
and other rules - Continuing Education - Approved

Courses and Examinations - New Licenses - Therapeutic
Pharmaceutical Agents., p. 120
Continuing Education - Approved Programs or Courses,
p. 2294, 152
and other rule - Therapeutic Pharmaceutical Agents -
Approved Druga, p. 2485, 153

Qutfitters)
and other rules - Outfitter Operations Plans -
Conduct of Outfitters and Guides - Unprofessional
Conduct, p. 2070, 155

Pharmacy)
and other rules - Fees - Out-of-State Mail Service
Pharmacies, p. 2073, 2586, 571

Physical Therapy Examiners)
and other rules - Examinations - Fees - Licensure by
Endorsement - Foreign-Trained Applicants, p. 996,
1583
Examinations - Fees - Temporary Licenses - Licensaure
by Endorsement, p. 2587, 159

Professional Engineers and Land Surveyors)

and other rule - Affiliation with National
Associations - Complaint Process, p. 1625
Paychologists)

and other rule - Required Supervised Experience -
Licensees from Other States, p. 2590, 389
Radiologic Techmnologista)
and other rules - Examinations - Renewals - Fees -
Permits - Permit Fees, p- 1455, 2912
Real Egtate Appraisers)

and other rules - Definitions - Application
Requirements - Course Requirements - Continuing
Education - Fees, p. 727, 1584

and other rules - Examinations - Experience
Requirements - Education Requirements - Fees -

Agricultural Certification, p. 2170, 2775
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(Board of Realty Regulation)

8.58.406C and other rule - Application for Rquivalency --
Broker - Grounds for License Discipline - General
Provisions - Unprofessional Conduct, p. 730, 1585

8.58.419 Grounds for License Discipline - General Provisions -
Unprofessional Conduct, p. 232, 667

B.58.419 Grounds for License Discipline - General Provisions -
Unprofessional Conduct, p. 2719, 297

(Board of Respiratory Care Practitioners)

8.59.402 Definitions, p. 123, 668

8.59.402 and other rule - Definitions - Use of Pulge Oximatry,
p. 2487, 160

(Board of Sanitarians)

8.60.408 Standards of Registration Certificate, p. 349, 952

(Board of Social Work Examiners and Professional Counselors)

8.61.401 and other rules - Definitions - Licensure
Requirements for Social Workers, Application
Procadures for Bocial Workerxrs - Licensure
Requirements for Professional Counselors, p. 2296,
3015, 26

8.61.404 and other rules - Fees - Ethical Standards for Social
Work Examiners and Professional Counselors - Inactive
Status Licenses, p. 2988, 298

(Board of Speech-Language Pathologists and Audiologists)

8.62.413 and other rule - Fees - Schedule of Supervision -
Contents, p. 1327, 1992

8.62.502 and other rules - Aide Supervision - Nonallowable
Punctions of Aides, p. 1795, 2913

(Board of Passenger Tramway Safety)

8.63.501 Adoption of the ANSI Standarxd, p. 351, 1136

{Board of Veterinary Medicine)

8.64.802 and other rules - Applications for Certification -
Qualification - Management of Infectious Wastes,
p. 1329, 1993

(Building Codes Bureau)

8.70.101 Incorporation by Reference of Uniform Building Code,
p. 1331, 1554

8.70.101 and other rules - Building Codes, p. 2173, 299, 670

(Milk Control Bureau)

8.79.101 and other rulea - Definitions - Transactions
Involving the Purchase and Resale of Milk within the
State, p. 2301, 3016

{(Banking and Financial Institutions Division)

I-IX and other rules - Retention of Bank Records -
Investment Securities, p. 355, 1137

8.80.101 and other rules - Banks - Reserve Reaquirements -
Investment in Corporate 8Stock - Investmente of
Financial Institutions - Limitations on Loans - Loans
to a Managing Officer, Officer, Director or Principal
Shareholder - Corporate Credit Unions, p. 1599, 2198,
2776, 161

8.80.104 and other rules - Semi-Annual Agsessments Upon Banks,
Investment Companies and Trust Companies - Fees for
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Approval of Automated Teller Machines and Point-of-
Sale Terminala, p. 353, 1143

8.80.307 Dollar Amounts to Which Consumer Loan Rates are to ba
Applied, p. 359, 953

(Board of Milk Control)

8.86.301 and other rule - Establishment of the Class III for
Milk in the State - Purchase and Sale of Surplus Milk
batween Distributors within the State, p. 1334

8.86.301 and other rules - Transportation of Milk from Farm-
to-Plant and as it Relates to Minimum Pricing -
Readjustment of Quotas - Settlement Fund Payments,
p. 2315, 3018

(Banking and Financial Institutions Division)

8.87.202 and other rules - Investigation Responsibility -
Application Procedures and Requirements for a
Certificate of Authorization for a State Chartered
Bank - Assuming Daposit Liability of Any Closed Bank
- Merger of Affiliated Banks - Establishment of New
Branch Banks - Digcovery and Hearing Procedures -
Application Requirement, p. 361, 1146

(Local Government Assistance Division)

I Adminiatration of the 1994 Treasure State Endowment
(TS8EP) Program, p. 125, 1589
I Administration of the 1994 Federal Community

Development Block Grant (CDBG) Program, p. 127, 1587

8.94.4102 and other rules - Report Filing Fees Paid by Local
Government Entities - Financial Statements -
Incorporation by Reference of Various Standards,
Accounting Policlies and Federal Laws and Regulations
under the Montana Single Audit Act, p. 999

(Hard-Rock Mining Impact Board)

8.104.101 and other rules - Administration of the Hard-Rock
Mining Impact Act, p. 1627

(Board of Housing)

8.111.405 Income Limits and Loan Amounts, p. 5, 577

" (Montana State Lottery)

8.127.407 and other rule - Retaller Commissions - Sales Staff
Incentive Plan, p. 1002, 1823, 1995

8.127.407 Retailer Commission, p. 2078, 391

8.127.1007 Sales Staff Incentive Plan, p. 1947

EDUCATION, Title 10
(Superintendent of Public Instruction)
10.10.301A and other rules - School Funding and Tuition,

p. 1006, 1824
(Board of Public Bducation)

I Teacher Certification - Surrender of a Teacher
Spacialist or Administrator Certificate, p. 817
I Teacher Certification - Area of Specialized

Competency, p. 237, 954
10.55.601 Accreditation Standards; Procedures, p. 1642
10.57.211 Test for Teacher Certification, p. 1463, 2781

Montana Administrative Register lo-8/25/44



-2461-

10.57.301 Teacher Certification - Endorsement Information,
p- 815, 1690

10.57.501 Teacher Certification - School Psychologists, School
Social Workers, Nurses and Speech and Hearing
Therapists, p. 234, 955

10.58.102 and other rules - Teacher Certification - Teacher
Education Programs Standards, p. 814

10.60.101 and other rules - Board of Public Education Policy
Statement - Due Process in Services - Identification
of Children with Disabilities - Opportunity and
Bducational Equity - Special Education - Student
Records - Special Education Records, p. 2326, 166

10.64.355 Emergency Amendment - 8School Bus Body Standards,
p. 956

10.64.355 Transportation - Bus Body, p. 733

10.65.101 Hours and Days of Instruction - Policy Governing
Pupil Instruction - Related Days Approved for
Foundation Program Calculations, p. 1640

10.66.101 and other rules - General Educational Development -
Requirements Which Must be Met in Order to Receive
High School Equivalency Certificates - Waiver of Age
Requirements - Method of Applying - Fees - Waiting
Period for Retesting - Issuance of Equivalency
Certificates, p. 2593, 167

(8tate Library Commission)

10.101.101 Organization of the State Library Agency, p. 1461,
2783

FAMIL ERVICE
I and other rules - Day Care Facilities - Legally

Unregistered Providers Participating in Day Care
Benefits’ Programs, p. 129, 958

I Qualifications of Respite Care Providers, p. 1251,
3019
I-II Placement of Children with Out-of-State Providers,

p. 1338, 1996

11.5.501 and other rules - Child Protective Services, p. 1792

11.5.601 and other rules - Case Records of Abuse and Neglect,
p. 1789

11.5.602 and other rule - Case Records of Abuse or Neglect,
p. 238, 1250

11.7.901 Adoption and Incorporation of the Regulations of the
Association of Adminietrators of the Intarstate
Compact on the Placement of Children, p. 621, 1294

11.8.304 Violations of Aftercare Agreements, p. 819, 1590

I Clagsifying Certain Types of Actions Taken Under the
River Restoration Program as Categorical Exclusions,
p. 1648, 2129

I Nonresident Hunting License Preference System,
p. 242, 1834
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12.3.116
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12.6.901

©12.6,901
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and other rules - Wildlife Habitat, p. 1644

Block Management Program, p. 1064, 1691

Setting of Nonresident Antelops Doe/Fawn Licenses,
p. 2201, 2914

and other rule - Application and Drawing of Moose,
Sheep, and Goat Licenses, p. 6, 392

Nonresident Combination License Alternate List,
p. 2199, 2915

Establighment of a No Wake Bpeed Zone on Portions of
the Blackfoot and Clark Fork Rivers, Missoula County,
p. 825, 1699

Water Safety Regulations - Allowing Electric Motors
on Lake Elmo, p. 1963, 2916

I-ITTX
I-1X
I-X
I-XIII
I-XXv

I-XXXIV

16.6.901

16.8.708

16.8.945
16.8.1107

16.8.1301

16.8.1413

16.8.1903

Integrated Solid Waste Management Plan, p. 1510
Administrative Penalties for Viclations of Hazardous
Waste Laws and Rules, p. 2992, 419

Water Quality Permit and Degradation Authorization
Fees, p. 2489, 393, 672

Health Care Facility Licensing - Licensure Standards
for Residential Treatment Facilities, p. 1809, 304
and other rules - Implementation of the Water Quality
Act’s Nondegradation Policy, p. 2723, 849, 2136
Water Quality - Use of Mixing Zones, p. 835, 2136
Home Infusion Therapy Licensing, p. 882

Air Quality Bureau - Operating Permits for Certain
Stationary Sources of Air Pollution, p. 1817, 2933
and other rules - Alxr Quality - Air Quality
Permitting - Pravention of Significant Deterioration
- Permitting in Nonattainment Areas - Source Testing
- Protocol and Procedure - Wood Waste Burners,
p. 1264, 2530, 2919

and other rules - Records and Statistics - Filing
Death Certificates - Burial Transit Permits - Dead
Body Removal Authorization - Notification of Pailure
to File Certificate or Body Removal Authorization,
p. 2599, 3023

and other rules - Air Quality - Incorporation of
Federal Air Quality Rules and Incorporation of the
Montana Source Testing Protocol and Procedures
Manual, p. 2043

and other rules - Alr Quality - Prevention of
significant Deterioration of Air Quality, p. 2048
and other rules - Air Quality Preconstruction

Permits, p. 1965, 2930

and other rules - Air Quality - Open Burning of
Christmas Tree Waste - Open Burning for Commercial
Film or Video Productions, p. 867 '

and other rule - Air Quality - Opacity Requirements
at Kraft Pulp Mille, p. 1654

and other rule - Air Quality - Air Quality Operation
and Permit Fees, p. 2052
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16.8.1907
16.8.1908
16.10.239

16.10.1001
16.10.1311

16.14.501
16.14.502

16.20.202

16.20.603

16.20.1003

16.24.104

16.28.202
16.28.1005
16.28.1005

16.30.801

16.30.801
16.32.110
16.32.356
16.32.373
16.32.380
16.44.102

16.44.303

16.45.1201
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Alr Quality - Fees for the Smoke Management Program,
p. 1511, 2130

Adir Quality - Fees for Christmas Tree Wastes and
Commercial Film Production Open Burning, p. 2054
and other rules - Minimum Performance Requirements
for Local Health Authorities, p. 1797

Annual Jail Inspections, p. 2041

Swimming Pool Inspections - Indication of What
Constitutes a Full Facility Inapection and a Critical
Point Inspection of a Public Bathing Place or
Swimming Pool, p. 1513, 1998

and other rules - Solid Waste - Municipal Solid Waste
Management, p. 2083, 2672

and other rules - Solid Waste - Municipal 8clid Waste
Management, p. 2203, 2784

and other rules - Drinking Water - Setting Standards
for Public Drinking Water that Incorporate Federal
Requirements for Phase II and V Contaminants and Lead
and Copper, p. 1362, 2131

and other rules - Water Quality - Surface Water
Quality Standards, p. 2737, 827, 2136
and other rules - Water Quality - Ground Water

Quality Standards - Mixing Zonea - Water Quality
Nondegradation, p. 244, 846, 2136

and other rules - Children’s Special Health Services
- BStandards for the Children’'s Special Health
Services Program, p. 1340, 1836

and other rules - Communicable Digeases - Reportable
Diseases, p. 623, 1295

Tuberculosis Control Requirements for Schools and Day
Care Facilities, p. 1652, 2305

Tuberculosis Control Requirements for Schools and Day
Care Pacilities, p. 2721

and other rules - Emergency Medical Services -
Reporting of Bxposure to Infectious Diseases, p.
1251, 1704

and other rules - Emergency Amendment - Reporting of
Exposure to Infectious Diseases, p. 415

Health Planning - Certificate of Need Required
Findings and Criteria, p. 639, 1296

and other rules - Adult Day Care - Licensure of Adult
Day Care Centers, p. 1255, 1838

and other rules - Standards for Licensure of
Hosplces, p. 631
and other rules - Personal Care - Licensure of

Parsonal Care Pacilities, p. 1342, 2306

and other rules - Hazardous Wastes - Hazardous Waste
Managament, p. 2330, 2952

and other rules - BSolid and Hazardous Waste -
Hazardous Waste Management - Use of Used Oil as a
Dust Buppressant, p. 556

and other rules - Underground Storage Tanks -
Underground Storage Tank Installer and Inspector
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Licensing - Tank Permits - Tank Inspections -
Inspector Licensing Fees, p. 1221

(Petroleum Tank Release Compensation Board)

16.47.311 and other rules - Consultant Labor Classifications,
p. 2206, 2678

TRANSPORTATION, Department of, Title 18

18.7.302 and other rules - Motorist Information 8igns, p. 137,
674

18.8.101 and other rules - Motor Carrier Services (Formerly
"Gross Vehicle Weight*), p. 2875, 1148

CORRECTIONS AND HUMAN SERVICES. Department of, Title 30

(Board of Pardons)
20.25.101 and other rules - Revision of Rules of the Board of
Pardons - ARN Title 20, Bubchapters 3 through 11,

P. 2495, 168

JUSTICE. Department of, Title 23

I Issuance of Seasonal Commercial Driver’s License,
p. 1610, 169

I-VvI and other rules - Rules of the Fire Prevention and

Investigation Bureau Describing the Revision of
Licensure Requirements for Peraons S8elling,
Installing or Servicing Fire Protection Equipment -
Other Provisions Dealing with Fire Safety, p. 1855,

2953, 3025
I-VIiI Regional Youth Detention Services, p. 2886, 579
I-XI and other rules - Instituting Procedures for the

Revocation or Suspension of the Certification of
Peace Officera and Other Public Safety Officers -
Procadures for Peace Officer Standards and Training,
p. 893, 1449

23.5.101 Btate Adoption of Federal Hazardous Materials
Regulations, p. 1469, 141, 578

23.15.102 and other rules - Crime Victims Compensation,
p. 1381, 1999
23.16,101 and other rules - Regulating Public dambling,

p. 1974, 2786, 3025

LABOR AND INDUSTRY, Depsrtment of, Title 44

I-IV Implemsentation of Education-based Safety Programs for
Workers’ Compensation Purposes, p. 257, 1156

I-IX Groups of Business Entities Joining Together for the
Purchase of Workers’ Compensation Insurance, p. 9,
681

I-XI wWorkers’ Compensation Data Base System, p. 1949

I-XIX and other rules - Claims for Unpaid and Underpaid

Wages - Calculation of Penalties, p. 367, 1152

Montana Administrative Register 16-8/25/94



-2465-

I-XX Certification of Managed Care Organizationm for
Workers’ Compensation, p. 2890, 420

(Workers’ Compensation Judge)

24.5.301 and other rules - Procedural Rules of the Court,
p. 2747, 27

24.5.322 and other rules - Procedural Rules of the Court,
p. 248, 675

24.11.202 and other rules - Unemployment Insurance Benefit

" Bligibility, p. 2056

24.16.9007 Montana‘s Prevailing Wage Rate, p. 912, 1705

24.26.202 and other rules - Rules of Procedure before the Board
of Personnel Appsals - Labor-Management Relationg and
Grievances, p. 2339, 3026

24.29.101 Organixzational Rule for the Former Division of
Workers’ Compesnsation, p. 2351

24.29.1402 Liability for Workers for Medical Expenses for
Workers’ Compensation Purposes - Payment of Medical
Claims, p. 1870, 2801

24.29.1409 Travel Expense Reimbursements for Workers’
Compensation Purposes, p. 1872, 2804

24.29.1416 Applicability of Rules and Statutes in Workers’
Compensation Matters - Applicability of Date of
Injury, Date of Service, p. 143, 679

24.29.1504 and other rules - Selection of Treating Physician for
Workers’' Compensation Purposes, p. 1878, 2809

24.29.1513 and other rules - Utilization and Medical Fee
8chedules for Workers’ Compensation Matters, p. 146,
680

STATE LANDG, Department of, Title 26

I Rental Rates for Grazing Leases and Licenses - Rental
Rates for Cabinsite Leages - Fees for General
Recreational Use License, p. 249%6, 34

I Assessment of Fire Protection Fees for Private Lands
Under Direct State Pire Protection, p. 1881, 35

I-XXV and other rules - Regulation of Hard Rock Mining or

Exploration, p. 1956

26.3.180 and other rules - Recreational Use of State Lands,
p. 641, 1844

26.3.180 and other rules - Recreational Use of State Lands -
Posting of State Lands to Prevent Trespass, p. 1471,
2536, 33

26.3.186 and other rules - Authorizing and Regulating
Enrollment of State Lands in Block Management Areas,
p. 1071, 2002

26.4.201 and other rules - Opencut Mining Act, p. 914, 1871

26.4.301 and other rules - Regulation of Strip and Underground
Mining for Coal and Uranium, p. 2064

UR ERVATIO] of, Titl
I Reject, Modify or Condition Permit Applications in

the Willow Creek Basin, p. 1809
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I-VI Horizontal Wells and Enhanced Recovery Tax
Incentives, p. 925, 1875
36.12.202 and other rules - Water Right Contested Case

Hearings, p. 2086, 307
36.16.102 and other rules - Water Reservations, p. 262, 1297
36.17.101 and other rules - Renewable Resource Grant and Loan
Program, p. 2498, 3040

PUBLIC SERVICE REGULATION. Department of, Title 38

I Adoption by Reference of the 1993 Edition of the
National Rlectrical Safety Code, p. 2606, 3042

I-v Exclusjon from Motor Carrier Regulation for
Transportation Incidental to a Principal Business,
p. 18

38.2.3909 stenographic Recording and Transcripts, p. 929, 2010

38.3.201 and other rules - Registration of Intrastate,

Interstate and Foreign Notoxr Carriers to Implement
New Federal Requirements on 8ingle Btate
Registration, p. 275, 964

38.3.702 Class E Motor Carriers - Motor Carriers Authorized to
Transport Logs, p. 2370, 2966

38.3.2504 and other rules - Tariff Fee - Tariff Symbols, All
Relating to Motor Carxiers, p. 14, 965

38.4.801 and other rules - Rear-End Telemetry Systema for
Trains, p. 2602, 3041

38.5.2202 and other rule - Federal Pipeline Safaty Regulations,
pP- 2604, 3043

38.5.3345 Unauthorized Changes of Telephone Customars’ Primary
Intersxchangs Carrier (PIC), p. 2368, 3044

REVENUE. Department of. Title 43

I Tax Information Provided to the Department of
Revenue, p. 1192, 2811

I-II Limited Liability Companies, p. 931, 1721

I-IX Exemptions Involving Ownership and Use Tests for
Propexty, p. 2212, 2968

I-VIII Regulation of Cigarette Marketing, p. 375, 1453, 1722

42.11.301 and other rules - Agency Franchise Agresments for the
Liquor Division, p. 2097

42.11.301 Opening a New Liquor Store, p. 1475, 2418

42.12.103 and othar rules - Liquor Licenses and Permits,
p. 2003, 2423

42.12.128 Catering Endorsement, p. 2094

42.15.308 Adjusted Gross Income, p. 657, 1710

42.16.104 Net Operating Loss Carryback, p. 1657, 2352

42.17.105 and other rules - 0ld Pund Liability Tax, p. 2612,

3045
42.19.401 Low Income Property Tax Reduction, p. 2398, 2967
42.20.137 and other rules - Valuation of Real Property,
p- 2633, 3048
42.20.161 and other rules - Forest Land Classification,

p. 2392, 2970
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42.20.303 and other rules - Mining Claims and Real Property
Values, p. 2625, 3060

42.21.106 and other rules - Personal Property, p. 2373, 2972

42.21.162 Personal Property Taxation Dates, p. 2907, 685

42.22.101 and other rules - Centrally Assessed Property,
p. 2608, 3061

42.22.1311 and other rule - Industrial Trend Tables, p. 2658,
3062

42.23.606 and other rules - Estimated Tax Payments, p. 1659,

. 2353

42.25.1201 and other rules - Horizontal Wells, p. 1663, 2354

42.31.402 Telephones, p. 2107, 2685

42.35.211 and other rules - Inheritance Tax, p. 2109, 2817

SECRETARY OF OTATE., Title 44
I-III Voter Information Pamphlet Format, p. 2665, 3064
1.2.419 Schedule Dates for Filing, Compiling, Printer Pickup

and Publication of the Montana Administrative
Register, p. 2667, 3063

(Commissioner of Political Practices)

44.10.331 Limitations on Receipts from Political Committees to
Legislative Candidates, p. 659

I and other rule - Contractor Allotments for Community
Block Grants, p. 933, 1725

I-IX Child Support Enforcement Suspension of Licenses
Process, p. 1386, 2011

I-Xx and other rules - Review and Modification of Support
Orders, p. 1392, 2011

46.10.108 and other rules - AFDC and Food Stamp Monthly

Reporting Requirsments, p. 1271

46.10.304A and other rules - AFDC Unemployed Parent, p. 2505,
3065

46.10,.314 and other rules - Transitional Child Care, p. 1400

46.10.403 AFDC Standards and Payment Amounts Concerning Shared
Living Arrangements, p. 1264, 1726

46.10.403 AFDC Income Standards and Payment Amounts, p. 1090,
1728

46.10.403 Revision of AFDC Standards Concerning Shared Living
Arrangements, p. 278

46.10.404 Title IV-A Day Care for Children, p. 2910, 312

46.10.410 At-Risk Child Care Sarvices, p. 2114, 2686

46.10.803 and other rules - AFDC JOBS Program, p. 1515, 2356

46.12.204 Medicaid Requirements for Co-Payments, p. 286, 686

46.12.501 and other rules - Mid-Level Practitioners, p. 2994,
313

46.12.503 and other rules - Madicaid Coverage and Reimbursement
of Inpatient and Outpatient Hospital Searvices,
p. 1076, 1732

46.12.507 and other rules - Medicaid Coverage and Reimbursement
of Ambulance Services, p. 2218, 2819
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46.12.510

46.12.571
46.12.590

46.12.702
46.12.802

46.12.1107

46.12.1222
46.12.3002

46.12.3803
46.13.303
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and other rules - 8Swing-bed Hospital BServices,
p. 2508, 3069

Ambulatory Surgical Centers, p. 949

and other rules - Medicaid Coverage and Reimbursement
of Residential Treatment Bervices, p. 1111, 1744
Medicaid Outpatient Drugs, p. 1525

and other ryles - Medicaid Coverage and Reimburgement
of Wheelchairs and Wheelchair Accessories, p. 1811
and other rules - MNedicaid Coverage of BServices
Provided to Recipients Age 65 and Over 1in
Institutions for Mental Diseases, p. 936, 1591, 1878
and other rules - Medicaid Coverage and Reimbursement
of Nursing Pacility Services, p. 1096, 1881
Determination of Rligibility for Medicaid Disability
Ald, p. 2758, 36

Medically Needy Income Standaxds, p. 1109, 1750

and other rules - Low-Income Energy Assistance
Program, p. 1983
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